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l*RKF^\\rK.

TIip Uvn voliinir. Iicf ntivr, .1 i,, i|i.' |.r..t(— i-.n rlml witli t],, nntnr.
'i"\ pM.hi n( 1, -.•nMiii^ ri;;l.i (.. i.iiiii.Miii ;in ii.'ti,.i, m-mjii-i lii- n„i-

" !• I'^r [MT-criiil iiijiiri.-. himI torni ih. lir-t |,.iri <,( :, ii, ,,ij-.. ulij,!,.

\Oirii fiiii-liMl. will l„. „ , |,|,.|,. ,-.,ri,iiM'iilar\ ii|>.,ti tin- hnv ul iiui-

• •r Mti.l >.T\,.ni. Ii liii- iMrii tli.^ aiitli..i-'« i,ini i.. rii.. .vcrv .l.ri.ii.n

ulii.-l, 1,;|, I,.., ,, i,.||,|,.ivi| l.v ii rl ..f ivvi.u ill ;iii\ ,,t ||„". ninr
111 wlii.-li 111.. ,..iMiii.,ii |,i\v 1. ilic |>iv\.iiliiiM ,\-iiiii ,,f iiiri-|.ni.irM>'.-.

Mi.l III,. 111,11. liiiU ...i|,...t,..| n.|.iv...|it 111.. ivMilr .,t' an ..xliiiii-iiv.. rs
•"ii''iii'i..n ..I' iiil il„. n.|,.,ri». uli..|ii,.|. ,,iii..ial. -.•mioili,-,-,,!. ,,r n. ili

.iai. ulii.li lia\i. Imiii |,iil,li.|i,.,| in til.. fo||..wiiio ntri..-: Kny
laii.l. .S.,.!!:,ii.i. Iivluu.i, ilic Liiitc.l Slate,, ( ana. la. Aii-tralia. an~i
.\<w Z..al:in.|. A l.rii'f Minimaiv ,,\ ih, 1„\^ ,,C ..iiii.lov.r^' lial.iliiv

iiikI.t ilic-i,\>t"ni, wliicli an- l".,iin,|i.,i ii|,.,,i i|„. ..jvil law |ia- aU., I«...'i,

ailiii'il.

I'hc .laic ..t' .'acli ..a-.' i» alwa.v, -|H..-iiic,i. H,,. ,i,„.|.|i,,„ ,,f thi-
•It'laii lias a|.|>i ial.l.v aiiiiiiiriiti..! I».||i tli.. m ami t,i.. I.iilk ..f ilir v..

I

nin<'>: iuil il> iitiliiv will 1„. ,va.lily .•.,|„...,|,..| I,v ,.\,iv lawviT ^^],..

lias Icarnci f.. rcali/c ili.- ilifinaiinnr :;,„| ,„i.,„'i,|, ....,,,1 ji i,,ii .,( tl,,.

liiw .if pniphivcrs" lial.ilitv. ami lli.. vital iiii|..iflai. , , i" ^^aii-inir tii.

-igiiiticaim^ nn-i w.^idif ..t cadi fiilin- witl -.•tVr. i,,.,. i., .ii," »„[<,
pcrioil .^1' il.M'trinal c\,)|ini,,n In uliii'li if v - pr.nhi...

Til j)rcv..nt aii.\ ri-k of a iiiiMimlcr.-tai
..if:, it j. ), ,,„ ,• ?

'Iiiit. a> a j-i'iicral nil .m^c- are cii...| wlii.-li ar.' : :.
i

'liiin rli..«c .•..11... I. ,1 in ih. MiliiniP< of tli (Jcmral and \.

L'c«is win •!• ,vci-t. pIlllli^lllll ill till. -|.riiii: uf ]'.H)j. Tl,,. , ,„

viintai;.. -it (hi- ari-aii,;;..|ni.iit i- lliai it M.\c< a .l.'tMiit.. - a'
t'l sncli i..-M.aivlic- a- il inav li.. .Ir^ir,.,! t.i make in (!„. lat.

•t th.iM' ,li-.-N ,11- ..iM.ulicrc. ami ..liviat..^ tli.. wain .if ||..h,.

"Iiicli w.iiil.l liav.. ivsiilt...! fi'nii, iimlcrtakiiii: t.i iitiliz.- all tl,.

ivcint cax- ill a tivati,.. wlii.'li has iicco-arilv ivf|ii iiv.l a ...i,-

'''' 'ill'.. I.I |i,i; rniMiinli tlic [„•..... Tlic .-liaiifiT fclaiin- i,, i|„ ^

li-li Wiii-kmcnV. ('..ni|,,.n,ali.,ri Act of ISo; ,..„i,ii,,„,,< ,|„ j,

Jjoftani ..x,.,.,,ti.,„ to the ...h.Miic thus a.l..,.t...l. Tlio nni.ino ami ,.,v.

ti..i.

lat..

!>.

.11 i



vl imu:k.\( K.

'•liiifiirr.T ..f tliiit r.tM:.rl>..l,|. .tjim,., ainl tl NtiMMr,Ii„,,,N , „!if
't litiL'ii'i..ti whirl, ii |,;i, , im, n.l. i,.,| .liii-ii,^ i|„. Cu \....r- ..t ji- ,a
l-li-lirr, Iniw In'.Ii .1, c |,i>.| I.. tll|-ni-li ,i -n l!irii!,l jll-l i lir.i I |.,n f,.r -Ml
tlm 111,. ,th;.\ .,( ; !| ||„. ,|,,.i.i..M- ivl,,li„:; I,, it „l,ir|, l,i,x, Im.I, IV

i>"iii'.i ii|> to iiii' i'ii<i <>( r.Mi_'.

111. -ii|,|,|..,i„iiiMn i-ilati,,!!. ..f ir|M.|i- .,i|„r t|,Mii ili.-f ul,i,.|, I,.-

'""- '" ''"• ""''•'"! '"• i-ilu'JMl .•!;,- .,,v. ii ,- ,-.,„-i,|,.r. .1. ..illi.i.nilv
"•'•'"' ' 'ni|H.nsit.- I..f ll ,\:n ,'iimI .,,i,-m„|,ti.,i, nf ,,.;„•,. „|,i,l,
iIm ir iiiMTtiori li;i- .i.iinl..,!. \VIm r.v, , i|„ ,,„l,v .•itiili.,,, ^iv, n i, i|,„i

..til l...|l..tlirilll -^rn,;. l|,..ra-r i- I,.. I |,„„|.I . ..,-,.|,l in „ |v|„,rl .,( |h:,f

.|f-<Ti|iiiiin.

I'll.' .hiliorii!,. ||„|. A <vl,irh i- „|.|.. ,.,!,.,
I I,, il,i, |„,rli..ii of ,1,,. iiva

ll«r llil- I.C..II roiMpil, .1 l,v \|r. Cm,,, \;. I'|,||li|,-. .„„... I ||„. a-.,viiil.-
rilil.iiv ..r llic l.iiuvii- Ki|p.iri- Aiiii.-lali .1.

T.. xouu- n-.i.l.T- ll,,-. vuhii,,,., uill. i„.|,.,|„, M|.|„.r ii -.liMai.-lx

i»r..liN. It „i„v l„. M.lvi-iil.l.-. ili..n.|uiv. t,, ink,. i|,i- ,,|,,,., „uU, .;,

-•Nl'laiiiinv' thai ih.. -r, .11 l,.|iiiih t.. ul,i,|, ,!,.> h;,\.. I,..-,, .M.n.l.'.,! i-
.III- I., th.. ii,i|„,~>il,j|iiv .,t ,liM-n..ii,. .„!,.,, ,n,t..|N uiihii, M „„,.,,.„

.•.'iii|M<> th,. .iMTMi-.n, iMil" .,r i,iiili..riii,.. JM.aiiii- ii|»,n a -iihim
wiii.-h ina.v. uitl,.„it aiiv LNan^i.-ratim,. |„. ,ai,| i„ .j„j.,v i|„. m,, i,vi.,|,|,.

'.'''""""•I "'' 'i.iviii:; I" n th. aH,,ii ,.| a hiryvr i„i,„|„.|- ..t' .•..nllin

'"- ''"'•li-iii'- iHi.l ii .i-l,.iit .|,M.iM,,||, than aiiv oilar |,i;,iir|, ,,t' hiu.
In ..r.U.r t., -la.n uiih >..iii, •hi,,- lik,. r,.a-,.iiahl,. .icaii.,-- an. I |.iT,-i

'i-Mi th,. ...n,.hi-i..n- ai wliich ll,.' vari..ii. , ii, h„v,. arriv . ,|. ih,.
iiiilli'.rlia, t.n.n.l iiiin-,ir ,.,,n>i|.aiii,..| I.. ,.ni,r n|M,„ a lar ni.-r,. mimii,'
iiii«' .l.'iaii.Ml aiialvM«.,fil„.,.a-,.. than i- .•nM.,inarilv iiii.l..riak..n in a
' "i''"'iiiv ..f ihi. M,.,„.ral .•hanirliT. Wii|i,,„t mu-Ii an aiialv.j, i|„.
.Icv.-I.i|.in.ni ..f ih, law -mi, in a -in:;!,. Mat,' ,.anii.,i l„. siii-fa,.t,,riN
'l'"'''l;i'"'l: .'ii'l til- M..-,-il\ t..r an iiiiii-i.allv n.i.T,.>...,|,;,. ,.xa,niiia
ii.in ..f til,. aiii!i..i-ifi,.- i« n.n,l..|T,l -till ii„,|.,. iii,|„.raiiv,. l.v th,. (V,.|
ilial, a- n.^anl- niaiiv ..( th,. „„„•, imp., riant ,,f th,. prin.'.ii.l,.- .ji.
.ii-..,l. il„. ,.v,,ltitin„ ,,f ,|,,..|i.in,.- ha- |,n,..,.,.,h.,i j,, ..^.h juriMJi,.! i,,n

"I"'" 'ill'- "iii.'li ill'. . in - |,.i;|.,.,., ;ii h;,-!. in,|,.|„.n,|,.,|,. Jn.l,;-
Ih,-,. ,.in.|iiii-tan.-,-. ti i- ,.l,.a|. thai th,. -iil>j,.,.t .-at I 1„. han.||,.,| with
iiliy lli.,f.,iii;hn,.- ,,s,.,.|„ |,v a.l.,|.tiM;r a iii,.||i,,.l .,f - nal .,„.i,l \v|,i,.!,

will ,.naM,. th,. na.l, r i.. iin.h.i-Man.l ii.il ,,iily th,. iiiiiiali..iw ami an
ta,:i..ni-!i,- ,.f tli,..,rv whi.-l, aiv fiv.|n,.|,i |y a|,|,an.iii in th,. .l.cl-i,,!,-

ivii.l.'l-. ,1 in ih,. -am,. >talr. l.ni al-. lli,. nianir..l,l p,,!,,!^ with iv-p,,-.
I.. \vlii..h th,. ...iiirts ,>f tl„- vafi.,11- .-Miini |.i,.. |„,|,| ,li.,.,.,.,|;|„t \i,.u-.
I'll.' in..-t strikin- illii-trai i,,,, ,,t' the .litll.-nltii- wlii.'h aiv ,.titail,..| :,v
ihc iKrcr>ity ofc,jnsi,l,.rin- tfiTit.irial lit,.- i,- iiiuhuihii.dly that wi,i,.li



PRKKAl I.
>li

I

"';':'^ ' "^^""l'''- "' 'I ntn. ,.i ,nu | ,„M..r.,„nr

s

"';"•'' "'' '; "'''" •" ''"• -""" •••.. Mu.v r.;M,K I,.. t..,.„.| i„ ,1......

'"'"""• " •l"^'"^i"^ •! 'l-in.,l,.,r, , .,,„...;,|,K ,.|.,, .

".•''""" '"
' ''"• 1'^'-' "O'l |.n-.. „.l,.i,,n , :„ I,, |,„: .,„,„

'""•' '•"•
' "!'" <""' "'« A iv- .liiru--,..... Im. I,,,,....

'','" ''"•'''• "' •"'' 'I"- v..Im„... uill „n. I,.. i,..|i,„.,| i,,..ri!i
'"' "" ':" '•' '.^ "" '''•'"• "' .|H.li^.n,n. ul.i, I, i„n-i. i,t .11 ,.y,„,,. In
{',•< u> ilii'ir MiHiiiii.ivi .

Il uillM-.r-Th l.,.,|i-|.„„.,| l.v .„v,,„.. vl„,i. f:,„.il,.,uM, ,1,.. h,vv
•> .•.n,.l,,v...- li.l.ili,, • ,1... .|..,.|,„,,|,|, ..,,„„, ,„,i,,.,„„. ,,,i,.|,

" ';"""" ''"'
'
'

'
""'•I >^'^H,- i-,lM,. ,...,.:,„... ul,i-l,

'""''''''.^ """' l"'''i" ' ,N-I,i..t in „Hi.,„- to n v.r J
llljunr- .•...ivr.l l,v -..|vj„i. tliMli in ;,„\ .-III, !•,•

I I-

"" '•^'•"""•'' '" ll'.lMAi-h.,„... ,,( IMul.U r. ,,:., l|„
, lilt.. ..,„....- .,1

|"'"-H. wIh.i, ,,n.v;nl uiih n-|«T. ,,,,1,.. liinii- ..I H,- |„,u,.,. ,,f ,
'"""' '" "''••l-l- Mm- vrnlirl- .,Ci„n..-. h, „„„.. ,,f ,|,.. ., , „.
';"""•", "";'-"..•.. I:, ,„l„„i,v i„ rl,i, ,vt..r.l lu- I., .„ :Mr.,,.,..,| ,.,

•i-IM...iv,.-I.V;.,,p.liM...|M.lu.--I.U ,1h.M,- .|,-,i„.ui-lH..| fn„„
"."• ""•'"''"•^'1. ->-',.„, .,1 ,„ |„,v ,„;,v r,inlv I,.. .!,-,.,, |„.,| ;„ |,,|,„.
'"'"""' ^^'''•' 'I'l"l- -i I'litillliir l„ ...Ml.ll-i, ,,,- ,•;„,. .,, ,1,,

-.„"

';'"'"" "•" "' •'"jiin. i„ii .,f,«,, \.. ;„,„ ,„, ,„.,. „..,.,,,.,,„,

''"'; "-"•^;'" '''^" -'"•!' '•-'•li'i
:

'ini,-. i„M,...i „f ,..„.ii,,. „,

I"'"'

'''^" -'^''''"'.^ '' ''•"•"!".• "hi,!, |:|..,..Lmmh. .M.I .„|„.r „,.i".,s
niv .

,
Ml..,,.... „. i.,,„„ „„.. „, ,,„. „„,,, i„,.,,i,i.i ivM.iN ,.r ,]„. ,1,.

''' ".'" ' "" 1"'"^ ""'- "I - ''- '""I jnri.s i. ....riain r,. !«..,.( „„
'"" "I" "' n„.-,T.:nnt,V, ,,,,1 i,H..,„M,„.,K-i..-. |„ tl,.,.,. ..,-,., .,„,l
'/'> ^"' l•.^ n,. .„r.n, (,.u u|„.,v :, tin.li,,. ,.f f,,.,- .., .„ i„,,,,,„.,.
'"'.'; '7'- ;^ '•'.l-"-'l I.V . .iivi.l,.,! I...M..I,. ,1„. -i„M-i,.„ ;,,.,„......|,..,
"-•-l"n>K .-I.,-,. „.,!,.. ,i.li.Ml.„H. l.,„i.lul.,.H,,.,

..I ,|.„ ,.,.,,i,l

'
''"';"" "^ ••'"^^• " ""• "f l"^"-- - 'i I- sutti..i,.,„ ,„ ,ii„„„|„ ,

'"':";•" "' 'I- "M'.HM.r- ..( „ ,..„„: tV,„n ,,n.n.„n,.-iMp m i,„|.„,, „.

;^
'""'.'• "";'"'• -'"•'' '•"VMM.-u,,.-..-. ,, „„ ,.,-.,„i:,||v l„ M loVuKll .1

'-•^.M,,,,
, ,:„ ,|H.i,. ,|i„,,„in. l„v,ln-n l.,v., I,v a.-.' ,„!,„• ,1,,. ,.,„h.|„M"M- „t II,.. lun. t,,rl-ir..,| „</ A,,.. r;,v,„ ,),, ri..|„ ,„ |,„ ,h,-„.,i i„
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lion of the opportunities for tlie perpetration of tliis abuse of judicial

fiin»'ti(.ns Would be eliniiuiitcd if the doctrine whieli, on tlu! i>rounn
eitliur of an implied assumption of the risk or of contributory negli-

gence, ])recludes a servant, as a matter of law, from obtainin;; dam
ages for an injury resiilrin.c: from an abnormal risk of which ho luid

know Icdnc, actual or consiructive, before the accident occurred, wer<'

abulishcd by statute. That there is no class of cases in which courts
ot review lia\e exeivised such extensive prnvcrs, as regards tlie over
riding of verdicts, as in those which turn im the oue^tion wliether tlie

servant a|)])recialed, or should liave apprecialc'l. the given hazard,
will be abundaiuly apparent to any one who collates, with referenci'

to the fads involved, the cases which .ire (-idleclcd in chapter .\xi. It

sLcnis not unreasonable to suppose thai, if the (]uestion whether the

sen ant was chargeable with notice of the danger from which iiis in

jury resulted were no mote than one of the eleineufs of an investiga

lion leading np to a mere issue of fact, the courts would not be

i<iii])icd to scrutinize si> luinutely as at ]irescnt the findings of juries

with regard to such notice. It is obvious that, if this should be the

result of the ch.mge in the law which is suggested above, one prolific

source of di- I'^recMicut would be to a large extent reiuoved.

The consiui ration just adverted to is. however, not the only one
which points to the expediency of abrogating the doctrine in question.

W lieiher that doctrine is or is not sustaiuable on grounds of abstract

logic, there wnuhl seem to be no escap(> from the conclusion that, un-

(Jer existing industrial conditions, it cannot be applied in employers'

liability cases without freciucntly jiroducing consequences which are

intolerably harsh and severe. The author ventures to hope that the

pulilicatioii of these volumes which, by the simple process of sho\ving

in detail tin circumstances under which it has prevented the recoverv

of compensation, have brought into clear relief its inherent unfair-

ness, may induce a hirgj'r nuudter of legislatures to fidlow the lead of

those which have already enacted vinedial legislation upon the

subject.

Another doctrine which the auilioi' coii-iilers u> be thoroiighlv in-

equit.iblc in its e~~euce is that which pi'efdudes a servant fnun recov-

ering damages frou) his e)u))loyer in eases where the injury wa>

caused by the iKgli-icnce of a coser\aut. It is little short of nuirvei

ous that a rule oi law which re^is upon such tinsubstautial founda-

tions fsee §§ -]7'2 iT.'il. aTid which ]ires-e> sohardlv upon th<> classes

vvhich form the most numerous -ection of every connuunity, should

have survived u|) to the jtre.-ent liiiK. r.ui. as it has already Iieen
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iiboli-liri] ill fine st.ilo, Mild its .1 :iiii !i;i- Im'cii irniitlv cimiinscrilKM!
ill iiiiiin- (Piiicrs, tlicrc wniild scciii f<. Iir ^mkI ^mMiiiid for aiiticipaliii;;'

that the day is not vcrv 1';ir «li^tallt v.iicii it will lie excised eiiliiviy

from Aiij,'lo-Aiiieri('im jiirispnideiice,—die only iiiodeni system, it

>hotii(l 1)0 observed, of wliieh it has ever foriiKKJ a i>ermaiieiit part.

See chapter xi.vii.

It may readily lie eoiiee<led that, even if earried out, the reforms
here outlined would s|i|| leave in the law of employers' liahiliiy nu-
merous defects which it would be desirahle to remedy. Jjut the
changes proposed would, at all events, remove its uiost repulsive ex-

crescences; and it would be an immense :;ain it' the courts were re-

lieved once for all from tlie necessity of considering two doctrines
which are not only unduly favorable to the employer, but have also

engendered such an enormous mass of suhtle and reliiied distinction-^—often as unreasonable and paltry as ihos,- whieh have made medi-
<-val scholasticism a by-word—that they are no longer fitted to be .1

))art of a practical science which is concerned with the elemeutary af-
fairs of cvery-day life.

liufiiKSTiiii^Januarv, liM) I.
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pliii-i/... til., .lisil.ililio n( il„. MTMiiii, |..,,lM.r Him. I il„'. ,,l,liM,|,i,,„, , f

''"• "I'l-l-'l-. ;l'l,l Ihr >lil,„..|ii,.i,| .VMillliuii ,,| i|„. h,„. I,,,, ,.,,|,.i.|,.,| ,.,-
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,-.. ,

-. So ,•;„• ., this ,.„M,l„-i„„ ,„i...l,., Im. .,,,„,- .HMl i„ ,, r '"""^''"""1

,"
'"'1 ''.v "" f-> t,l.,,l. 11,,. M..v.nl .1,..,, s, . a M 1 Vl, '.;:

'

Y'!''.'

II.-;--. ..f M„.i, k„.,ui..,i,.. ,„, .,,.„„ iimi., wi,i rl .; ,rf;'•;'-'^,|u<-t^.r,. „,„,„ ui,i,.h tlu. v..r.li..t, .„• ., -ilv ,1,.,.,„..,| ,,„ ,.. L '5' '" ''""''

jiiiy \\;i> i-diu-liwiv,
' ril<. •ll;l,ili(. (.|,i|i|

h;

,.f

1

''•-"";1 t,. Iiav,. 1„.,.„ ,.|„. ,.',,„J,,
"• '>• "!"'' "10 i'linry „ris,... ,,.,1III,. .l,;„,|„. , .,,11,111 i„„ ,„ „.lii,l, tl„. h-,,„i'i ,M,.,-.lv ;,, -I

'""

/Th,. ..nrli.... ,..,-,. i„ ul,i,.I, ,!,.. no. i, , liliS ^hl 'h w':"'"'' ^
'""! !'''^

|'""l ^ni.l ,.l„„„..lo.i,..,| ,,.,.,.i.,„ of ,'|„. ,:,i., 1 x^Hii'-'H";'""li,-;; |.n„,-,|,l..s i- M,iv..,t,.,l ,„ .,.,.,„, ,., „m-i,.,- -I,,, 1,1 ,, ,

'

j .

' T "

I I'^.iri .-i M A W. I. Mur,,.,. A II, li.l,ili,,-t-'.,'"^"-
""I""" """ni,,^

ill."'.
I .liM- '1ST it „., i,;i I

• .,
• '" "Umy ,-,>iM|.h. II.., .,f

in, II. t iii,i\ y,,i •A'T|i"'t;ii'I..iiiiI If" "

-iiKi,.! I,, .,11 i|„, ,. , ,. ' l'"''' "' ' ^nMj,.|,,ii- iia,,,,,. of II iiimK.v

;..• .inH:;;V''::;Ht;;;,!;:::'',,;::;;:,,,i;:;, r;- ,!;";. ,:!::,'-^;-;'
vr"-- ''^''-i'''iiM- .-I,, ,„,.,,„, „f ,i„„. ;,',..,,„„,,

'" '''"' '• """''I ^i|>|".„r lint

u= <.i..,..,.,. .,„.u,. ti;,;, ;:..;;;;:.,,:;: ;;::nn,.:n;i :-;::i;i :r. v;;;;!,;;;;:,;:

s

V4
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ASIKF
'
lAmi.iTV i.i .iiairMi. wm. i:i. ,.i;,:,.:x,k n. tiii-; kiskis

will. II AKK ANf. AKK AuT ASSI M |,|. ,,v Til..: SKKVAM-

thpJJ"'"'/""'*'"^
^""^ ''*' """**''' negligence are not assumed by

ai; .1... s n.„ .s>,M,M. MHv nM<. u|,i..|, nmv l„. .,l,vi.„.,l l.v ,|„. ..smvIs,,
"* ''';-""''l"

' " tiM. nmsi.rV ,„,.,. In uiImt v^h.Is. ,|„. ,1,.
'-nn:,!. nmisnd. or ..x,,,,,,,.,liM;,n- nsks wl,i..h ,1m. s,.n.n, .|,,,.s not-m.K..s .,.M,;,,nn.|..n.:,i ,.,!.. .v.rl< MnH..r,:d..n l.v l,i^^

;:!;t;;::;.

'''''''''"• '•"^'"•'''•''''''^''^'''•''-''''^^
i i,is ,...„•:„.,-

0(rasi.,n.lly ,1„. info.vn.v Inis I,..,.,. ,I,,wn ,I.„ fho,o ,,,, „„,.,,•.

Iul|Ml,l,. ,„ ,|„. ,„, ,„|,|.,v..,| ,. , , «.,„,, I

•
','"'•""•• "'.i'"-'"!.

".•nt i.„., ,.|,„ ,1,,,.,.,. will, 1," ;
'" ,"*"'''"' V';'.-''f''>"f"'<"-'vant

ni-n. This. ,1,,,,, ;,,,„.,.;'„"',„;•; .'';;/••,;':""'.;• ' ".ci-vn,..,,,.. ,., ,.i,..

i-"o - ,.. ,.i„. „„,,,,•: n-nilJ.;,';. ^ ;;"";'",";'.;:;''":•
'^"V" v*'p . ...,;:.;., f.,„.. „ ,,„.iiii,..ii,.„ „,^.„ :,:,., i„,/„,; ,V^."- ''' f \"'; l>'-'.

u..r
•" ' ''" ' ' 1 "- ;;•-,... =..v.:;;;::„j':;^ ;,:^t,;;;:"„;;;:;;;,

.:^';.::;:; i^^Ss':-.:-";-.,'^
^

Tins ,„niin..a;;: f'i .'...„„,,, "HZ nrr' '"v
''•^'•''"•'' »"'

•i;- •i^'^-^ •" .iiv in.i,i..n. ,.. ;;;. .;::' vs'';ii ;.'-.;':"• -; • •'•
v- "

pl..vm..nt «i,s ,„or,. ,|,nn l,„lf .o,,....!,.,! iniMr..,r n fil i,
,',

'."l"'
"

V"""~,
".'"-"''

in I'nrsUr,, V. j;„»lrr (ls.i7) :i m,,,, ,',,•, ^'""'- ''"""-'I' 'i Im.I.- in

& W. 1. M,n-,.l.. & fl. :m.-,. .1,,. .K7
, .'' T 'r^'r';",'

" ""•"•'• ""

//-„„/. V. Tr.,„s .f /., /,. r, 4' 10 . , ,
;" '," '': '"'""' ''"" "'-

I". S '^IM •'-,
I ,mI I'l- .1 / "".'"•' r.'f 111- l.lit.L'. tl,,. mint

K-n... w.s ..n.. „f ,,1,0 ri.k .:,', ,„'^, .
','

i

"" V ?'"' "" '"''"• "' '"''"'"

a s..,v.„l. was „„( i„v.,lv,.,l „ I , .,-„i
:',""

,!""•' "I".'" '"''"' "f

.K.s,.ni„.,i in tJ rS:^ • • • ;;;;- '-i«-:''bi".t'M'r„i,.,i s,a1....

it was «v..ri.„.,i;.d! an, ':;,."
': il::'"';;;''

'^ '"';"' "
<'r

f""—
likrly to carry him s.f,.!v." „ ,1 ^I Fx^l, v's ".„'•

'/."/'
"^''' -"

not, callod upon tn diM-i,!,. li.uv far .( K\.-li \ S s" .

'

vv i ,,
'

, .-
knowlclgo, upon the part „f the mas- ClarKc v.//o/„»;'()S<lVj 7 Ilm'lst i



Syj <!KM:I!.\I. I'KI.\( IIM.KS.

-'•'" " f'"^ inmsI.tV ,.„rt, f„r il„. ,v;,su„ ,l,n. tl... ri.k was an ostra-
'nlinarv .„„.- |;,„ ,|,i, s,,,.,.,..,-!.,,, .,r i,|,,,s ,mM,.,v,I as .,i...n.,t-
ivc nt tl... liiM.s .„, uhirli t|„. i,i,|iiin- i„l., the riohis an.l lialrlitir. .,£

";. '""'"^ ;"'^^' '" '•• '" "'' i^ "I"" I" -.l..i.vlions MMiilar f. tin.-.-
"'"'•'' ""'^ '"• •"-•"I ".-'""^' <'"•

< VI- tlMorv, that tl,,. ..vivis.. of
-In.' .-aiv .nav l„. intVr.v.l fm,,, ,1,.. f,„-i ilu, ,|„: ,,M, ,,,, ,„ „nliMarv
one. Sec iicNt sccliiiii.

3. Risks not resultinff from the master's negligence are assumed by
the servant.- A m....„„I ,.n,,...i,i,„, ,,„i,.h is .1... 1.,. | ,|„. ,,J,- '-ntruv.rsv, ,s ,|,at ru;-y n>l< wlu-h an ..,„,.l.,v,n,.M, ,ii|| i„vn!v,.,
iill.T a i„a>t.r lias ,1,,,,.. ..v., vll,i„n ,l,at l.r is I,,,,,,,.! .,, .!„ f,,, ,|„. „„,.
I-, ui ..,.M,in^ .1... salVtv of i,i. s..nan.s is as. ..|, as a uuL.
"* '='"•• ',7'''-l' "' 'In-. s,.rva„(s. This .l„..,,.i,„. |,n.v..Mts ........vrv
iM.l..s> ..v,.|,.,„... ,- i,„r.„|,„.,..i u|,i,.|, warra.i.s tl,. iMlVr,.,,,.,. that iIm.
."'.""••'' I'"'';""/Vas i,„.:,,,;,|.l,. ..f,,,,,.,,,.i„inn. ,|,„ ,.[,1, C, ,,,,|,.|, 1,;^

'"•'"7 ''""'";•'•
.

•^'•''"•''i"^' '" '!"• sla.H i,.t tab.,,. s.,..|, ,.vi,|,.„,..
Mia.v l„. ,.,..,. ,.,!..,

I ,,,|„,.,s ,riMli„i, to -l,..u- that .., f ,1„. ,.,.,,„i,| „,,.
'M.-nis .,( a„ ass„„.|„io„ .„• ar,.,.|,ta„.-,. -riz.. kiiouK-U,. - is h,..ki,...-
"" "'=" ""• "'='^'"'' -^i"-' "" -^=,.,1 to fi^ks ui.i,.i, 1... .11.1 „:;
...,,,|„.,,...„. ,,,a.i,„. whi..|, „i,V,tlv i,,,,,!;,., ,|„: ,1... „„„.,r
'Mu.,_iu\U\,U\n.,\uUr. (s,.....l„,„.,,s v„. a, ! xv, W ) ,„„i
wh..-l,. u ,t >s ..siMMisI,..,!. i,„|i...„.- ,|,;„ tlM.-a-,. i. ....;„.„r|,vtl„.
I'niii-||,|,. <.|i,,li.-,:i|..,| il, the |„.<c,.,|iiiM ..,...|i,„i.

Th- risks u|,i,.|, a,v ,|„„ , ,msi.|..n.W U, hav,' !.,,.„ ..„ ,,| ,,,. „,,.,.
"'';;:' ="• ""'i^ .i....-,.iiH.,i .s ••...•.li,,,,,.,," s,... ^-.^ •..-..,, ,/ ...wuru sta.,.,i will. ,.,.r,.,..,,.„ ,„ ,„.. ...„.,,,! ,„|,. „.,,i;.|, „„.„^^.^ ,,;;
I." s...'va„l tl„. l,„nl..„ .,!• ,,,,.vi„. „.,dii;..,a., ,|,.. ,„:„,„,', ,,,,,
'-I-P";.' xun. I!,, this ,.,.i„,.ipk. ..,ss„„.... ,h,. i;,ru> that. i„ th^'ah-
"'"";'', ''';""" 1" •' •' ^""l' "..^i...,,..,.. ,„ ,..,.i„„,„ i, ,,„^,„.,,,.,, ^,^
'"• ;;l 111- h.-tzanls „r tl„. ...„,, |.,v,.„.Ht .,) uhl.-h ,!,.. s,.,-va..t,tak..s tl...

Olll

risk

v-^K no n,.d,.v...... .,„ ,1,,. n.,~t..,.'s ,„,., f,.o,„ ,!,.. ,.onsi,|,.,.„ion ,.„t
<l'" nsk ,n .|„rst,on u;.s an ••oi,ii,.a,'v o,,-."^^ This |o.i.,,| .,„,,_;,

... V L- ., < - .... .'
''

N. s. iMij. 10 u..,.!,. '|.;,,;,

I!- N. s. :i;;:i. : .i NT. \. S. S.).-,. !l \\,.,.k. l/.„s,//
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ot i.lcMs i.s n.,t ii.ir,nt„n.llv >n-r.|r.| wIm„ il... ,.vi,l,.„.'o is st.cl, as to
bmif; nil., >|M,.i:,l |,ruiiii„rnc,. tl oii,-..|,ii„„ il,;„ ,).,, ,.„,HlitioPsw u.-li ,Mu>..,l i|„. inji.rv nvv i,.,! ui,l, .,. r,v,|n..Milv in tl„. iiiv.n rni-
I'l-v..H.„i ,|„a ,i„.v „uv nM-nn,-,Mv i-. ,vuanl..,| a." i,.„M,ai; m. Car as
11... s,.rvai,l ,- ..„„.,. na.l. S.. < ,'.;i, /„,,/. li, ...anv insi.. ,. |„,w-
«'Vrr. 111,. scTvanl will in-viiaMv I,,. ,„•, j,„li..,.,| I., s,.,,,,. .Mrnl U i!,is
"""' "t '•"n.li.Hii.n til- i„v,-,inaii.,„, aiMl il .,...,„> I., 1„. .|,.,.i.|.M|lv

J.r.l.rahl.. |,, ..hrain . ,|, linjl,. >iarlii,- |H,i„, |,v iivatiin; ll... .Ni<l,.,„.'..
<"• i•I.^..M,•.. „t .-nlpaluliiv on ,1„. M,a>l,.r-.s pari as ll,,. .-..niial ....inl I-,
>>(• ,l,'li runnel at llic ..iit-i't.

4. Rationale of these two complementary principles.— 'I'Ih. Ji-iin--
ti-ti tints n.a.l.. lM.tw,...n tli. ,i,l<, wlnVj, ai,. an.l ili,. risk- wlii,.], an-
iM.t .•r,.at,.,l K.v 111,, mast,.,.-, n,di,::.ii,.,. mav !«> r,-(,;viA AUvrxW |,, ||,..

7':''1"""' '''^" ''" ''"'•• "( '!" .I.r.n.lant-s l„.inn ,|„. n,aM,.,' .,f th-
'''•"""•' '^ ""' •' '••^'^"" *'"'• •.v-l,Mlin^^ ll ,„ralion „f ih,. o,.,„.ral
I.nii..|pl,. ..f jiin, 1,111.1, n,.,. \vln,.|, is ,inl„,.|i..,l jn tli,. maxim. Cnl/rt
I'nrI „„rh,ns s„„s. jiut it is als., Mi,laiiial)l,. „n ill,. .,- siK.,.ial
fri'-iin-l tliat. in vi.w .,|' tl„- ,.ir,Mim.tan..,s att,.M,linir tli.. ,-.,nl ra-.tnai
i;<.lali.,ns „f the pafli-.s. iho s,.nai.t i.iav i.,.as.,nal.lv 1„. pn.-nm,.,! t-.

l-ivs,... Iliat lie will 1,.. ,..Np.,s,.,i tu risks .,f tli,. latt..r .-lav.. l,nt ..n.^ht,
TK.t t.. I„. ..liar-,..] will, il„. ,..,M>,.,,ii,.n,...s .,f an aiiti..ipali,,n that risks
"f till. toniM.r class will 1... ,.n,..,inil,.n.,l. Tli,.r,. is. a,....,r.linulv. n.,
siim,-if.nt -n.iin,! iiiM,n wlii.-li ili,. vs'i.uun- .,f an iiiipli..,| ai:T,.,.ii"i,.nt

n,.t t.) Ik. 1,1 til,, m.ish.r rcsp-aisiM,. t'..r ili.- ,..,n<i.,pi..n..,.> ..f his .L.tanlls
fan i.iv,]H.rlv In. piv.li,.aN.,|. This ,...n,-,.pti,,n is tnllv .|,.v,.|..|h..| in a
Inlt-r chapter. S,.,. ^S -'i'*, 2Tl*.

5. Injuries due to known risks not generally actionable, even when
they result from the master's negligence.- Th,. pnsnnuvl kn..wl,..lo-,.

ov ii;n.,raii,.c ,.f the s,. rva.it l„.ii,ir the ,.ss,.ntial hasis upon whi,.h nZt
th,. two i)rin,-iph.s l.v whi.-li he is ,.liar,i;,..l with th,. a,.,.,.pfan,.,. ,.f ..n,.

class .,f risks iiichleiif t.. his ,.mi.l..viii,iil. an.l the n.,na,.,-,.ptaii, (

;iii.,|h,.r chiss. tli,.r,. is an ohvj.Mis l-.-i.-al pnijiriet y in takinir th,> p.,si-
ti'iii thai in any ,.ase in whi..h the pnsnmpt i,,n <.(' ii.ii<.i.aiic,. which is

<'iit,rtain,-.l with r,.-ar.l t., risks ,.ans,.,l hy ih,. mast,.rV n,--lio-,.„,.,. j^

r.hiiit.'.l hy p.,sitiv,. ,.\i.l,ne,. \vli!..h ,.>lahlish,.s kn..wl,.<l!:,>. a,-lnal .,r

(..nstriicliv... ,,f Ih,. parlii-ular p..ril \\lii,.li ,.aiis,..| ih,. injury, ii nmsi.
iit the v,.ry l,.ast. he a ,pi,sti.,n f..r the jury wh<.|li,.r th,. si.rvaiil ,li.|

iK.t. l.y c.iiifiniiin- t„ exjH.s,. hims,.lf t.. th,. p.'ril thus kimun f,, lij,,,,

sIm.w his iiit,.|iti..ii t.i tak,. up.,ii hims,.lf th,. r,.sp,,n.^ihilit v |',,r anv a,'-

ciileiit which iiiiiiht haiiiieii t.i him l>v rea<..!i <.f' it- (.xistesi.-,., ,,r. in

Mixsniiri r. It. Co. (isni) KM >t,>. 44S. If. Co. (I.SMI) |ii!i M,,. Is7. IS S. W
lU S. \V. 41(1 ; Tlloiillls V. .Mismiilli J', ftsi).
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other wonl-, to waive jiiiv li^lil of nciiini wliidi. npiii't, fmiii audi
kiio\vlrili;i'. lie Willi I I liiivf |i I--I --I'll. 'I'liis iMi.iiiioii jwissiWv ropriv

M'llts ; ic iliic'trillr wliicll, >ioi (• llir rceciil ilfriiimi.., 11:- In llir t llict ol

the Ihiixilii, I (ill kIi iiih: jil iiilHiiil. |in\iiil> ill Klifiliillil. Sif eliiip-

ter xx. ji'is!. iiiiii S :,'7'>. Iliii liirn- duo imt ai)|.e,ir |o liavc Imcii uiiv

ihliliilille iiIkI tmilial aillliilllirriiichl nf slleh a (liielriiic, ill a ease

v.licie liie (|iiestion i.l' a foul laei iiai as-iiiiipi imi of the ri:.k was ex-

lilieitlv |irc.«elile(!.

'ihr iliicliiiic a|i)ili<il in llic olilor Kiii;|is|i (m>,.s ami in all the

American caM- n|> to liic pri xnl lime, wiih a lew po->ilile iiiiim|>or-

lalll t'Xceplioll-, i> ih il, in the ea^e of all aijllll xTVailN execpt si'H-

liien, tile aetion uiiiM lir iie,-lareii not lo lie mainlainaMe. as a matter
ot law. it the eviijeiiec JcaNo Mo rea>onalile cliiiilil ihal liic servant

coiiipnliciiilcil the aliiionnal v\>k which eaii.-icil his injiirv. iSie ,.;j

15. Analysis oi' 'ini. masiiu's in rii:s.

6. General statement.— Fi-i in, i|,c foivuninii- scciimis il Is al.nn-

•laiitk manifol ihat allhoiij;J!, as a mere mailer of hi, h.rieal ijcvclop-

iriei't, the hiw of eniiilover's lialiiliiv nmsl l.c n :;arilci| a> fiim;- es-

sentiailv haseil on the (onceiiiioii of ijic -.ervanrs a--iimplioii of soii,c

risks ami his nona-smniil ion of otji.rs, iJic iiliiniale (|m-iion to he
tirst (Il leiniinei] in cvcrv ease i> wlieiher the ma~ler is miiitv of a

I'lcach of (jiiiv ti, ili(. servant who hrim;, ihe aciimi. 'I'Ik. ca>es Iumi-

iim np.ii that (jiie^iion. therefore, will Ih- tir^i eon-i.ier,.,!.

Il is well -eitleij thai tile iliiiics of a ma>ler |o hi- servants arise out
ol the contract of emplovmcnl. ami are liiiiiicd to t|iii,|. ohljiiat ions
which, iimlcr that contract, he has iiiiplie.jjv aureeij |<> iicrform.'

' 11 i7«,H V. M.nii (ISClli I,. It. 1 II. 0-\,i/l V. Cllinnin. It. I. ,( /• /,' r,,
I.. S,-. .\|i|,. Cis. •.ill-,. Ill I.. T. \. S. il!Mi|; Ni.Ii.i s('; N. \\ . |i|.is. -n,,'.
:ia; tiuuth V. «.;/,v,- ||S!I1| .\. C. :i;;.-|. i-m^i- [„i fri.sll.,, v. I,,,rl,r .ls-!7| ;!

M-1. i;ii I.. ,[. (}, |., V. s. lis:!, r,.-, {.. t. m.,.,. ,v \V. I. .Mim|iIi. a II. :ii).-,. I .i,,,-.

.\. S. Ii;,, .,.-, ,1. |>. (iCii, 40 W, ..•!<. 1!.|,. !IS7|. iiiiiilii, |,;n,. l,,,,, i,.,li:il ii|iiiii tli.-
.('.I--'. (Ill l.iiol Iji.i-.rhill; Willi, i,i(y \. )ii iri<i jilc 1 li.il t 'uM c v. .1- no ci.iit.riU-l (ill

llni.n:iiil„ni, Hull' III iC- Miliil (,,. Ilii- |i:ii| III i,|i,. iii:i-tiT -iifflv ti. niirv
llsaii] 2 1,1. I!. ;!:!S. lls I.. .1. (,». 1;, .v. .v, d,,, „.|v.iiit, ;iiiil lliat. u!i,t,. ih,.,,. is i,;.
!HS: I'linirH v. IliiKh.ii .( »'. A'. Ci,/;,. ,iiiili,i,-t. iIhtii i- im lir...irli ,,f iliit.v fur
(IS41) 4 Mit. -l!), :!S .\iii. live, ri;!!!: ulii.li :iii iiiliui, uill Ii..." l.iiwMiii. ,1

Nliili r V. ./. 11, It ( ISsI I s.-> X. V. III. 7.(. in lln,,/ v. /hihli,, d II. .ht„il„„i l{. c,!.
.t!i .\ni. I!c|i. t;-27; /(.,,„ V. Siiiilh ils7(M Ir. Itip. ."> C. I,. I'liii. |.s W,vk.
ilSS2) S!) N. v..•17.1; l.iiimui, v.Cnnv,, \\i\,. 'XW. "( iil|i;ililc nc-li'Tiico oil tiie
Vunil Inn, Cu. (issi;, lot X. Y. :i!ll, |).iit of mi. ;iii,i,ii as tou.inl aiiotlior
.>4 Am. I!,.|.. 71S. 4 X. K. 7.->2; Snlllni.i iiln,iv> iiiv..!.,'. „ biva,!, „f ,|,iiv on
V. Imhn .l/;,7. rV,. (ls;,i, IK! .\l,i-~. lii,- ji.in ,if i.i,. foil, in- ;is Inward til.'
.T.lli. .)!IS: /,/„/,/ V. \,„il„n, l{. r„. lalt.T. . iicn- k.it.- is no l,r,-acli of
(iMilii 4J X. II. ''Jt:,; ll,inis„ii V. r, „- iliitv. thi," can .,• no ciil|ialil,' n.Mrlj.
tral Ii. fu. (lSti.j) ai N. J. L. lin;)

;

-till.-, ioiil it i.s onlv foi n.-lijri n.o'~of
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.M \sri;i: AM) m:i;\ \\r. .im-. i.

Smi.'.I in Ihrir ,n..-i ii,..„r;,l lor, ,, tl,,-,. .luli... miv: ( I ) T- -.. i|,at
^.i.!;,l.l,. iiiMnniHMlalili. ~ ;,n ,,r..vi,|, ,1

; , _.^ ,..,,,. y,,„ ,|„,„. j,,,,,,,.

Illl lll.llilil- ;ir.- :||'( Iv 1,-1,1.

li-ili uii [.lin.-ii,!,. Ml,.
I ,iiiil„,ri.\ i> ii .l,,if licit, in a l,r,,.M,| -,n-r.

!-<r^;i!rl
.
a- u,.|l a> .na, liin.i\

, a|,|,aral ii-. pivnii-,-, .I.-., niav Im- .1,-

"'".'"''
•': i"-"nn„i,i„!iii,... applia, .„ a.-irn.-i.-, „( il... niaMrr'..

'"':"""• '•'" 'I" 'l"''li''"iv.. allriliih- ,,|' il„' a^.n.'i,.. „( il„. nia-
U,> in-m.-. ul,i,|, aiv animal. • an,l ...-ai.i,'. a.v in «,,ni.. iv.|„.,-.,

'"""•': ''''.^ " -• 'I"- "( 'I'" ;ii:cn.-i.- •,vl,i,.|, an- inaniinal.. an,l iu-
'"'-•'"" '" '"'"' -"'" n-|„,n,lin;: .lillVivn.-.. l„.|u.,.n li... ,;,nvv~
"' '"'"'"';' ^^l'"''!' '<' "l'li.i::»n.v. a-.-,,r.lin;.; a. • ,„|h r ,.1 th-.M.
cla--,- ,.| apn.M.'.« max !„• il„. >ni,j,.,-i mall.T ,.f ,1,,. .Inlv ,,f M.-in-
'''"'.' '1"^ '!'•' '" pnr.r.-.,n,liii,,n r.,r il„. |„rr,,rni; n,.,. ,,f iji,. r,,n,-i i,,ns
^i.~M?:iM.l I,, il„.n,. |.-,.r ihj, |,,a„,n ii ha- 1.,... nM,|.iv.i advi^alilc
I" .h.-rn- -,|,aiai,K ili, ..a,,- ,vlaiino ,., .,„.|, ,,|' ,|„,„. i-j,,,,, ,,,•

.^^^^.^^

'""• '"^"' ''" ''•iii:itl>- al III, , ni,n.-. in,'nl .,1 ,'lia|.li|- \iii.. y,n~7.

7. Duty to see that the inorganic instrumentalities are suitable both
as respects quality and quantity— Tl,.. ,,la,i. wl,i,.l, |„,.n,> il... -nl,
J'-'-f"i-"'.T nf il.j, ,|„iv i- n-nallv irra(..l a- In-in- ,livi,il,|,. jni,, tu.,
''•"''•. *'• '''" !''•"' '" "''"'' ''"• ^''"•1^ '-'!

: <-') II." nia^liinrrv.
l""l-. linpl.'ni,'ni>. ,l,-.. I,v \\l,l, I, t|„. u.^rk i- ,|,,n.'.

Umi. as a l,a>i- r,,i- ;, ::, n-ral .•la-ili,-ati,,n ,,l' i|„. ..a-,-. t|,i. „|,,|| ,„|
i't .hvisi.,,, i.s ,,|„.n ... iw,, .,|,j,.,.|i.,n.. Kir-i. ||„. a,vi.|, „n a.v. in
nian.v in.-tan,'.-. ..f .n.'li a natun' iliat ili,' in-l nnn.nia III i,- w|,i,.|i a-
!• >.;''iv n>,-ill(T ..r I.Ai.-..i;ia|.|,i,.;,l ,|,.|inili.,n. I„l,,,,. |,, ||„. -,.

|'

,,f
liio.' .;il.-,.ri,-, niii-l. in a L.-i.-al |>,.inl ,.f virw. I„. r.-ar.|,.,| a- I,-
llii;. (/./ /('//„ ,/,,„/. a |.an ni ||„. , nliiviv ,|,-MTilM.,| a> llir pla,-.. u(
W"i-k, nilliri' ihan a> a^icn-'io U.v ,|, in- il,.- -Aork.' S,<-,,.„||v, it i-

" '';l|"'i'';' ' ii.-i..!- u,„i anv |„-,-.,„ ^s..,. ./.,;,„.s.,„ V. i.v/./,,,,,/ |^.-^,• f„.Mil !„• Ii.l.l n.-|,„M.il,I.. i„ |a».- /,'„,/, iis:Mi, 77 \\i-. .-,). 4.-, x ^ ^1.7. y, /
y:„;";T:;"

''.-

'/
','"

^^tJ'
•" '^^"'- "^ '^ ''• ' ''- > /•""" 'i^":*'' " ••.

1..1, i_ 1 .II-. .iN-j. II u,.iilil M-iii. lii.u (
'. .\. ln:j i:i L s \|,|, -,i- -,- ,.• I

.».T. iiiii Mii.i,.,- .1,,. -,,i,,. ..„„„ .,(• ;)7s: /7„„.,„ v.' .!/ ,«;,;<;•, /'•
'a-

;',
.-..iMir,..,, h,« p|,.„hv,.,' tin- il„.,.,v i- n„| ,|ss,ii Si. .\|„. ,i.-,,l, is Am I:,.,,' j-.l'

v' \''VW- (o'V'"';'''!-' T" V 'L'"'-'-'- '

^•'•- '••' '' ~"-'' "'-- - '-""•

\\r.'k i;..|,. :!i:. it «M. I„.M tii.u. II,.. I-.' \,.,.. i.iv. .-,.-„;, ... \, y. siip , iss
. Ii.l.y .,1 M,.- „i;,si,.r |,...i |„,„ „„|„„,„, ,,,„,,. , I,., ,. |,„|„,, „„,, j,

.
• ^

n...,i,v ,.,,,,,,,,1 .,,„ ,,v i.„,„.,.i., ,. ,,. ,,,i,„. i, f,„,„„.,, „„,';i,;:";i ,.: ';^,

«;- lliit. 1,1,1- ,.„„, ..f ,,|..„,lu,.,' i,.„- Ii,,,- ,..,„v..,l.,.,l i„l,. ,l,,„,,.,..„s
p,.„i,.,..

'
' " ,""l ''''.' f'"' <l'" .M.M.I:,,,, f. ••il..-. .1/ i,,.i„r V. /,,„„/„„ ,|S-.. , l.-i.. !.....•. I.,.,..,,-,. „ „.,. ,,,.,-ii,!., ,|,:,t •-.!. .is. .1,; I',,,.. s,i,-,; //„//v. /.;,„,,.,,„„.

H,,.,-- riML-M l„n.. .,.,.., -,„.!, :, .,.„,.., x'.-,,,„, .„;„. Co. ilimi.i ;,i M.- 4.|.->

... p.....r..f f,„. »l,..„.,,-. ,. il„..,l,|i.,,. ,7 A.I. !..'.: /;„„7,v V. fV/„„< (IS!.-)'

Yr
';'"

';
;

^'H.'-^-i •'-
'.

v'"'
''">• "" ^''•''- •"• '' ^- ^^ ^">- /'<"./«'./ v.

tl.< .l.frii.h.nt iniglil l,;,vo .l.iMui ic'J. *Ji.v/<r I 1!)U1) 1.5 Me. 2yj, 49 All. 1U3J.
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III 11 'lillii'llll, if IMit illi|«i~-ili|c'. Ill >;i\ v\ illi CMlili.li'iic'c w liti'li I if llicsii

\\\>i c'i,|i"(|iliii|i« i« :i|p|ir<>|)i'i:ilf If llii I'licl-. in (•\ iilchiT. 'I'lill-. ;i IdCii-

iiii.li\i', uliiili i, cli'iirlv ;i [liicc i>\' ifuM-liiinTv «ci fur :i- ilic- fiijLiiiiccr

:i|iil lii'i-iiic'ii iil'i- (iiliiii'ncii, i- jii-l a- i'l(:irly - illiin:; \viiic'|i m^iki's

liii' |i|.ii-i' 111' uuri; iin-alr a« rf;r.inU a irai'Lniiiii x^lm i^' niii ili.uii liy

il. I li'lfl' llir iMri'llli:-lali'T» ImIc »in;i:i-li'i|. llii' ijlUipu nf ilic in-

jiliiil |nr-ip|i jiilM' ii'i ri.iiiii'i-l ii.ii wiih llic ii!-l niiiii iiiaiil s wliii'li

aii-i- lii- injiifs. K.ii ii i- ulis inn- ilial iIh' ^aim- aniliiLiMniiN -iliia-

linn iiia\ al-" |i|i-iiH ii-il| wliii'r hi- ijnlii - lia\i' -iirh a cunnriM imi.

!i>r i'\ani|ili', liir -aua niai-liinr ni iv, a- n :;ariU tin' mIu'IMI hiii, lir ciii-

.1 i\ii| 111' nil Tils a~ a lii'a\\ nliji'i'i which, it nni |irii|ii'rlv .-"immtiI, i-j

likilv ic fall nil liiin. 111' a- an aip|paratu> wiiirji, if iiifirii\i' in I'i'i'laiii

wav-. nia\ injiiif iiiiii whilr it i- inrfiirinin^ lia- hiiii'liiiM> fur whii'ii

il i» ilisii^iinl. ( 'iiniiiarr. al-n. liii' i',\-r~ irli mil in in ihi- la-l imii-.

Thi -! mii-iilii'al iiiM- >ii:j'.:r-l tin' aiK i-aiiilil\ nf iia-ini: ihr rla--i-

iiMli'.n nl' ihr ra-i'- n|ii>ii ijir |irini'i|ili- uhii-h arc a |i|ili"alili' In all in-

'.ri;al'if ili-l niiuiailaiil ii- alilvr, lalliir llian nii an a--iinirii r--inlial

I'i-liiii'liiiii iM'lurin till' |ilai-i' nf \\'>vk alni ihr a |i|ilia lii-i- ii\ which llic

Wiiris i- ilniii-. 'I ill' i;ciiiral ili-cii--inn nf ihc nia-ii i"- iliiiir- in chap-

Icis M. \n. iia-- ihiTcfnic lici n cnnijiii Inl alniii; ihr liiic< iliii- indi-

i':llri|. Hut in clia|ilrr \lll. llli- i|i-r|l---iiin has itrrli -ll|i|ililiirii|ri| hv

ml la' in:; ihr alll limil il- \\ illi -jirrial nfrrrlifr In ihr cniicrrlr I'arl- in

r\ ii|i iicr, fill- tlir |in r| n -r n I lifin;;ini;mil wiih :^rialrr ili-iiiicinc-~ the

I llrcl nflhr
|
H'i iiri

|
ill- i 11 \ nl \ ri I. a III I ihr rriiia I'kalil \mil ll id i ni; views

^'llirl' llli ililfrl'rlll rnllli- Imlij wilji r,-|,rrl In t hr lialliliu nf lilr

ina-irr fnc injuries i|ni In ihr saiiir. nr \ iriiiall\ llir samr. rnnijiliiins.

Siiitahlc in-linnirnlalii ir arr nlixinii-lv imi |ii'ii\i,lci| in ans rra-

-niiahlr siiisr if ihr wm'il. iiiilr-. ihrv arr iml iiiil\ -iiilahlr wlirii ihcv
arr lirst hinniihl inln n>r. hii al-n niainiaiinMl in a >iiilalilr mnilii inn

as Imii;' as liirv rrniain in ii-r. Ilmrr. ii ha- iiiii f .rnilv iirrii lirhl

liiat llir iliitv iiiiw niiilrr rr\irw i- miii iiiiimi-. ami rri|iiii'r- ihal llir

\ariiilis iiistniliirnlalilirs -iiniilil hr l<r|it ii|) ; 1 ihr nhlii;atiirv slamlanl
nf satrlv hv ]irii|irr rr|iairs, nr hv rr|ilarinu \,nrn-iiiil, nr nihrr'visr ih-

Irclivr parls. Srr .'ha
|
iter- l\.. M., an.l \ll.. /,rsl.

Il is rlrar liiat nriinn- ihr i|iii\ nf nriuinal -iiiiply. imr lliat nf siil>-

-ri|iiriil niainlrnaiirr, can hr ailri|iiairlv |irrl'nriiiril withuiil siihirci-

iiii; ihr iiisl I'll iiiriil alii irs 111 a ninrr nr Ir-- niiniiir r.\:iniinal imi fur llir

|'lir|in.-r nf lli-rnvrrin;^ -llrh ilrfrrl- as niil.V llnl hr ..h\ in||s ami |>al-

I'Mhlr. Ilrncr. ihr iliily nf aclivr in-i.rrl imi mav hr. ami ilsilallv is,

ivuai'ln! as inriilcniai U.. ,lli.i ili .in. ii.lr fimn. ihn-c liiilir-. lliir

Irnni a inrrrly In^iral pnint nf virw il may rviilmlly hr cniisi.lrrril

I-

»

II
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M \Ni>:i! wo sy.uv \vi.
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f..!..f"*'' '"."V**"*
"" '"''^''"'' '»»tf"'ne"t«l'tiri »re fined for theirfunct.ou. .ud adequate .n aumber.-T,.,. .„,.,..„, „,,„.., .,, „„ ,^

'•••nsIMr ,,t (1, ill,, ,,.,,,,,„. ,|„ ||'"I^'-; (J; <u-U iiiiiiii.iU i„ ,„;,v |„.
i:'<-'li««.i |'arl../'llH.|.,„i,,. ...,,._,,,,„•„„_

:
',:; l.V";';'

' i"-'<"'''-i"Mn..ni.,,...,!i,.,i,., ,.;„,:

,,';;'•!;'';:"!'"["':' "^! '- '—..„..- .,.i,„.i,u,„i.,,,

;:'"';: r"' r;"""i""i"''-Hi..u..,v,„.L :,,;,,.!. ,„,„,,

;

-....•.,i..,.n,| ..l,li,„;,.„..,|,i, ,„:,,. U, ,,..;, ',.,,• ',';:,

h.in i\ ii-c.i. ,s,.,. ,„..^t ^,.,.,|,„,_

.

''^'"'"'•I' l-n<.l. ,n..r,.„v.., lli.t. i,. -„ f„r .. ,1,.. „l.li..,n„„ ,„

|n>.nu.,..,Ms,,.l,,.,iv.,,,i, ,,:.,, I,..,,, ..,..,,, ,;,,„. ,

"^'"""""'.•:";'l-'""^"'i"'--,>l„n.. ..|... .1... a -..,.v,n,t , ,

.. I.,,...p...,,,, ,,.,,,.,
J,,,. ,,,,,,, ,i„nwl...,l,..Ml...a,.:

'"'-' ^^'11 =.l..-l..t..Iv ,„vv,.„. n.,.,.v..rv. a. a n.a.l..,- .f Ian. I,, ,|,i« in-

;:"'"""' ^;•^'"^ '•-'••'• '••mi,, .-.a.. ,i.h. i. ,,i..,j:i.;'

;:;•;;:""• '•"—"" ^-i—ks. i„..i, :.;.., ,i.,.. 4.,,..
:

Iff "I the iiisinictii.iis.
-^

,.''"' 7' ^':"""'""''"'-''"'.vw..Mi,.,.i,„H,,,„„,,,„„,^,„,„
' -"'.'7'-; ^'.- .aiiii... i;n..„ui„,;„,i,...ii,r......

"" 'i''- -„s,|,. ..,h.,.,„,M„ „ ,ii,f,.,,„„ ,,,,. ., !,„ ^^,^^^^J_
;'.'" :'""'"" *''•'>'' '""

" ''".'!« M.„t ,„M. in ,]„ ,,„,. ,,,, ,, , .1,,,

';"^; >.pi'a.'M...s -an 1h. ,.„nv..rt..,| in.., a I „„.,. ,|,„„..|, ,,,.,,,,„.

•p;''!;--'>^l--NMoa...n,.,ln^.l.nva.,.an,i:,j:
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'I will, :,

l-* tVlluw

l!'J tiiAii; \i. I'KiM in. IS. II

il ...IHVc nf 1iIpIi..iiii.iI .liililii r I.. Iiilii-cir iiImI Ii. lii-1 fill.iW w.ifkliicli.

ill.' |"n.|«.]' ,..,iii-c !..! till, iiiii-i.r In |.m-ii.- i, i., ,ii»|.. ii.| liiiii t'nuii lii^

iiiiiiii'>ii- until lii, lic.ilili li;i« Ikm h i<-i..n .1. ^iml .lniin;; • iirli mi.|i('ii-

M'.n 1.. Iiiriii-li liilll uilli -.llil.tlilr iiH'ilii'iil ;i!liMcl;llirr. W lull llic in-

.Miiii ilciirv III' ii HIV! : i, i|i wviil ;ill<r lie ji.i, ciiIi'I'imI ijii' im-
l'l".\ Mniii, ilic Miil\ 11 iihcjii^ n^.iiills iiMiiliililr iiiT 111 n'w,' |ii-i.|NT in-

•' "' -. "' •" 'li-iiii--. Iiini. riic ilnlv ;i"..iiMii .1 uiili ill,. InMii, r

I ihiM rcniiilii - liii- ill, II ilnii.lv mlvi-rii.! in. It' llir Liiiir r<mclv
i- iiplili' <1. ill.- nia-li|- w ill ipiiiiiiiirilv |inK'i.(i| t<, liirc n mw Mivunt.—
,1 -iliiiiii .11 wliii'h ,,livi..M.|\ ill. 11-, - liiiii uiih ill,. ,;,,, lili^Mliiiti- ;i-i

ih-^i' 111 v.liirli he i-i .Miiij,.|.| \\|„n 111 i- liiiiii- till. ..|-iMii,i,| -lull ,,f

;»i^taiils.

ilii I'l.iici hiJMii tliMi -niliii.li. M.r\:niN ,ir. tu I c |ir..\ i'lcd niiiv rcii-

-•'ti:lli|v lir li.-:iriic.l ;i-, im^Kilrj tlic rum, j,t lull ijint llirx -li;il| ||,,|

• niv 111' f..in|« 'riit ulicii i-i.|,iv,| ,1 iii.Ii\ LIiimI iiiiii- in tiif Im-iiii'-s

I'ftrMt- '-111, lull .il-.i Mitlii-iiiit ii iiiiiiili. 1 fur the |ii-i,|,rr |„.|.t',,riiiiiniT i.f

ill' W'.rk. lint it i^ 1 l,.iir ih;,! tins ,lnt,v, iikr th,,-.. ,,( iii.«|H.,.ii.,ii jmil

ii;-tniitii.ii. nuiv al-o Im^ i|i.|ii,i,| I'ri.iii llir ilntv to cuinliua llic l.ii...i-

I"— I II ;i .^ilfl -V-t, III. Si '• i.|i;l|.|,.r w., j,(,sl.

I). Ainiii'ils.— (S|.,. iilsu ciiniiicr XIV.. /,'/>/. 1 'riK- iiictiiiK]* In-

\vlii,-ii .liiiii;. i> line tu til.. virii,iiMii..^s ..f inul,. ,„ \Ui\r i.|i_vsi<-al in-

<!i|.!irity fill- til.' \vi..l< 1,, li,. ,1 ,„• till. ,ii!i.,iii:i,-y 111' ijiiii- nninlKT
i'.r tliiil \viirl<, iir... o -imniii-ily f. iii.ilicj. ^,,ui I., ln'iir :i .-ji.M.r aiiiil-

i':;v to lliMsc wlii.li Hi ii|,|,li,.i| in i|i,. ,-.,^,- ,,( il:u,M,r- ,-iv;ii...| liv iintif,

N i-viiiii>, tliiin t.i ill. I- whiiii III'.. [,ri,i|iii.,.,| l,y iiii.i-- , i.ii- ii,-iniiii..|iliil-

iliis.^ Ii. 1m. til in-tiiiii'.., tliirc is iir:i.Mi..:illy m. r.-..in ,. (.x,-,.],! to
Mii.-titiii,. i, .miiinl.l.. iiiMniniciiliility Cm- |l|,. nii-iiii.ilil,. ..i,,.. K,,,.

llii.-^ |-."i-..,i til.. -Iiity |.i. .Iic:iti..| witli r. .|„.,.| t.. tli.' lis,. ..( :iiiiiii;iU

s.H.ins tu U., fur the iiiii'iM.s.s u| cliisMticiti,,!!. 1, .|.i. ;i!i|.rui.riiit..|y ns-
-.ri:il.i| will. th,. limy uf liirini:' Huitiilil.' s. r\anis llini wiih tli.- .liity

I't Mirni-Iih J' snit:il.lc iiiacli iirry. (.tf.

9 Duty '0 see that the instrumentalities are so used that the servants
wih not he exposed to unneccbsary dangers.— 'Jli,. ,|isii, ijv,. ;,,„!

• !iiir:i..|. ri.stic , l.i.,, :,i ,,f il,,. ,1,,-v tu sit i|i,-i| ih,. iii-i nmn-ntalitics
"! salVly iiM.il an ,,hvi,,ii-|y ; . 1 ) (;,.,u.ral ui-il.rs isMi,.,l f,.,. tli.'

ii.iilaii.... ,,f tl,.. siTvaiiis. (2) I'arli.Milar unl. r.s with ivtVn ,.•,. to
li.i' .1. -tails uf ihr M-..i-k ihiriiiL' its |.rui;n'ss.

.\s i-fuarls -;. i.i-ral ..nlcrs, the ina-t. r may 1... (•..iic..iv,.,] t.i l.c siib-
.'•t t.i tlir.-o ..l.iiuatiuiis: (1) Tu iVain.' snitaM.- riil.'s ami iv-„m-
ii'-ns. (-2) Tu liri.iM- ilius,. ml..* nii.l n-ji, !aii,.iis t-. i|,..

'

,,f

ti.e .'crvani.s fur wli-.so b..|iclii ili.-y arc frani...!. (;;

Iff



1^ MasI i:i; AM) si:i;\ AM. [cil \1'. 1.

tlidso rules and rciiiiliitioiis in sucli a iiianncr lliat tlio dijccts fui'

wliicli thfv arc iraiiicd may lie atlaiticd.

JJiit it is 'ilnii.iis tliat. in practice, ilic ris|H.i,<il>ilii v <>{ the iiia-lci-

ill res|)ect til tiic scciiud and tliird <d' tlic~c nliliiiatiiins - iiKiie csin-

ciallv the tliird— is cimsidcralilv diniini-lieil jiv the ippmilioM nf the

"ioclrinc (if (•(iiriiiK'ii eiii)ilnvni( Mt. See ciia|>iers nxvi. nxxii., jinsl.

A similar remark is ap|ilieal)le tn ih<' dniy i.|' the master in reaped
ti. parlieiilar uid< r.-, eseept in llm-r ea>es in which lie is himself su

perinlendiiii; the wcirk : i'i<r. acci.niin;: to ihe ilie(.rv a<'cepted in nm-i

jiirisdictiens. a servant camiut recover fnr injuries caused h_v compli-

ance w ilh the directiiiiis of a sniwrior servant who is nut a vi<'e princi-

jml. Se<' chapter xxmii., jjhsI.

I iider this head, also, as ali'cady menliuned, may 1h' clas-eil, as

snirddiary uliiiiialions, the duties nf ins|«'eii .,f impartiini- neces-

sary intorniatiun, and uf seeini;- that the \v<.rl< i^ n^it nnih'rtakeii with

an iiiade(piale nnmher <d" servants. {'reipieMlly. indeed, the melhcnU
h\ which the pniper pcrfnrniance of ihese iliitie. ^hall lie secured ai-e

a matter speeitieally pr(i\ided i'uv in ijie rules and re^Mlalinn< framed
Iiy the master.

I "del e nf its aspects the duly nf inipartini;' infnrnialinn is al-

nmst purely administrative,— that is In say. where its siilijeet-matler

is a transitory risk ari-in^ nut nf the details nf the wnrk. .\nd here,

iiiraiu, it is pr<i]M'r tn remark that the In-each nf the dm nf warnin;,'

servants as tn such risk-; will, ii -I jiiriMlid inns. seM ;ii cnu-liliitc

a cau>e nf acli fnr the reasnii that in piaelice il i- nidiiiarilv dis-

charued |)_v emplnyees w hn are iml \ ice principals.

C J^IMIT.S OK Till-: MASIKll's IilTY TO I'lioTKCT Till; S| I'VAN'T.

10. Master liable for his personal negligence, of whatever Kind it

may be.— 'Ihere is im exceptinn tn the rule that the vinlatinn liv the

master liims(df uf any nf the duties "numerated in the fnrciidiiii: sec-

titiiis cniistitutes a cause nf actinii ill fa\nr nf a servant wlm is injured
thereliy.' A jirima facie rialit tn indemnity exists, therefnre,

'"I'lir liU nun iici <nii:iT rc^li'.'i'ini' a siilt^ l,i tin. v,.|\:,nl fmin Ui,. din-it ;iit.

ni;i>ti'i- UMs alu.ns lialil.», ami -till i< in iii';;ll;.;viic nf tli.- nia-lci-. a~. uIiitk
llalili-. at, (iiMriioii law. lintli tci lii- nun lii- is ihtviimmIIv |iic~i-iiI. -ii|m rinlmil-
wiirUiiii-n aihl In llic i.'ini'ia! pitlilii- u lii) iiii; Him ui.ik aiiil ;;i\iii^' .mli ri.— lie i-i

ciiini! njinn his pri nii'i-s at liis invila- aiisui-i.ililc fm tlii> ilaiiiaucs tn llie saim-
tinii nn iMisincss ill ulii.li )u- is cun- <\1i'nl as if lln- ri-lalinii of mastor an.l
ci'ini'il." r.oueii. I,. .1.. in Tlmmas v. -.•ivani did imt. rxi-t." I.nnnl: v. Unl,-
(fiiiiiii nniiiiif I1SS7) I,. It. is (,l. I!, nisoii (ISS.')I III Md, fl4. •Wliciicwr
Div. (lM.->. (iltl. .-,7 I,. T. \. S. ."):!7. .'t.-. Ilif ininiy irsnjt- from Hi,, ailiial lar-
Wick, t'.cp. ."i.i.'i. :>ii r,. .1. (,i. \^. S. S. li^'ciicn. nr inisfcMsiiMir cif llu. |>rin< i|i:il.

310, 51 J. 1*. 510. -If injiiiy rr lie is liuble as Hell in tlie c.iso of une
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wlii'lIuT tlio iiiiistrr's ciiliiMliiliiy wiis, niiilcf tlic <1iii'lriiio 'piMniiiliiii;

in tlio jiirir-iliciinii wlicic llic iicridcnl ncciirnii. niic ii|i]i(ii:iii!iiii: tu

the jK'rt'iiriiiinici' (if m liiiiv iiildiipini; to iIk' iinirdclr^jililc d;!-",- dr a

iiKTo (Ifliiil III' ilii' udrk."

An ulivimis cdrilliiv ,,( tins |irliiri|)li> is lli:it lln' <1(f'iii>(' <if cuni-

;iinii ciiifilci.N iiiciil i> 11"! ;i\ ailiililc wJiriT tlic jiiT-nii wimsc nc:;lii;i'iicc

r;iusr<l llic ilijurv i> ;i ]i,i liner lit ihr ili'l'diilillit, :is well ;i.s n t'l'iluw

v.urkiiKiii 111 llic iiijiii'''il |irr.~Mn.'

Sii. ;il~ip, a ciirj"i;Mi ii.ii ia liiililf iHv tlic [ici-nnal iicj^li^cncc ut" a lil-

nctiii'.''

lif his MTViinf.-i .i" ill :i!iy otlii-i." A'. >•- piutcctjil J)y tlic i'ii-.t,.>MMrv iHuinit t :

iimi V. \\i\lii>i A'. Cui ji. (|s:i:[| s \. Itni'llitnii v. Ilnoiliiiii ( IHSii) Ills ImiI,

V. 17"i. ISO. .V.I Am. Die. 47li. "Tim -.'sil. !l .\. K. :iii:i (m ..'li-riil .iiii,triii-

ilndiiiio tliMt a scrviiiil mi oiitrlin^ tlii- liiiii iif ;iii iiiirli(irnL'<! tii li- ii-nl in iimv-
-iTvici^ iif iiii <'iM|'|.i.vc|- I;iki- (III liiiii- injr » liciivy ~iifiM: Shrinn v. Ilmr--
,-i'lf. ii> ;i ri-k iniiili'Mliil t.ii tlic MMvin-. ilSlilli -Js \..Ii. .")47, 41 N. W. si;."i (.|..-

Ilii- ili;iiiri' Iif iiijin.v iiii-iii;.' fiiiiii tlir firiivc >cjiriilil I'lTilcil miilcr clcfi'iid-

pi.'.'liv'i'iirn iif frlliiw scrv:Mil^ en;.'.!;;!'!! iiiil'-i own sn|ii'rinli-n<li-iiif
i : t<iull v.

ill till' itiniMioii <iii|iiiiviMi'iil li;is nil ;i|i- I'liiiii (Isil:;! ,n Sr. Si'-s. (iii. :M
|ilii':itioM in till- <M-i' lit' till' ni'^jliu-i-nrii sriirs, 7SII (siiiii' fm-l-i; Surniii v.

il CM i'iii|i!i>.\iT. riiiiiii.'li till- ili:i:iiiMif lliiiiiilnir (ISIIDi 1(1.") Wis. I4J. SI \.
irijiiiy friiiii tin- iic^'li;:rnii? nf filliiu W. 1 l!t (skill vvliii-li \\,is licin;.' |iiilli'i|

«ir\:ints ni:iv liir snpliiwcl to I'lilrr into nut of its licil snilili-nl.v liccaiiic liiii-.c

llic r:iliiiliitiiin of a sirv:iiit in iinilci- iinil su iin;; ;iniiiiiil iinil slnick LIlc jikiiii-

t.ikiiii; t.lir «i'i\ ill', it. woiiM lie loo niin!i till', wlio liml not Iix'm iliilv wjrncil liv

to -ly tluit tliir vi-k of ikin:.'i'r fmin tlw tlii' iiim^Iit jis to uliiit w:is ^"iiinj; on I ;

nrpliu'i'iii'i' of a niiisttr wlii'ii rii;j:iiL:i'il I'iiiiiiiiliiin V. I'llfix (ISllI) '2 Sc. Siws.
MJlh liiiii in llirir loiuiiion woik I'lilns (us. :ii| soi ics. 'Ji;(l: llnlii/ v. f'l/w;

ill like niiinniT into liis spi'i'iikit ion. (issiii 1(2 M:iss. :ilii, 7 V. K. S77

;

I'l'iiiii il. niii-tcr 111' is inlilli'il to iximiI, I'lmin \. Ihnliur (1S!I2) 4<i \. ^. S. 11.

Ilir liUT 1 nlti'iitioii wliii'li tlir snpc- S7l'. 1!I .\. ^'. Sii|i|i. 7<i."i I ImililinL' iim-
lim- pci.ull :illil |i|-i'~lllll:llill' vll-i' of tl.iilor .slllijrili'il llnur of siiitroM til

iliily of I 111' hiltrr ii!i;;lit. l,i i loiiiMiii ml." tuiii" tlio urijilit it ums intmili'il to
\^l'i,r,,rlli V. Shiiiiri.r llsiili .'i Kl. ,<: IkmiI: ll'im</ v. ril/i'l,l i I SS7 i -Jii V.
r.l. 701. 7 .liir. \. S. 4117. .ill 1.. ,1. t,l. r,. r.. -2111 ininMir li.l.l li:ilili' Ic.r » difiv-
\ S ls:i. 4 I,. T, \. S s.-i. tiM' r<i|M'l. .\ iliikiriition is not. ili--

'I'lihrilK \. Siiiilli (lS."i7; 2 IIiirNt. iiiiirnilili' wliiili i- sii-i<'|i(.ilil(' of Iwin;;

& \. -Jl.!. ;i .liiv. N. S. tfHi. 'Jii I.. .1. conslriinl in s,„.li a sens,' that, tin; in"
l!\ili. .'ir.l (Miiisti'i- liiiililiT iliiiilril jiir.v may liaM' lin-ii ranscil liy (li,. nr?-
-1 1II11I1I to III' niii-lnirlcil fiom )ii.l<s li;r,.„i|. citlicr of tin- dcfiinlaiit liim-clf
kiiMVMi tji 111' iin^oniiil I : A'l/s/'iM'i \". ov of onr ix-(-ii]i\ in;: l,|u< |)o-.itiiiii *if ;;i'n-

\l,:,yli (ISS'.M 74 Wis. .-,ii-_>, C! \. w, ..imI iiiaiiairiT.' \hii<!„iiiil,l \. Iiiil;

:!iis (iiiast.'i- siipirvisril cicilion of i;,- I|s74l .•i4 I', f. t,>. 1!. (i-j:!.

iVilivi' scalfolil ) : )<,-,,n V. rinii (ISiiJ) • full; v. Sriiinljrr (ISilSI ISii Pa.
:'l Sr. Scss. ('as. :iil siiii's. 7S!I. :U S.'. 'J.-i.'t, 411 .\tl. 4(H : Mom,, v. //.ons'
Ni-s. .hir. 401 (similar failsi: si.in- (Issii fill Iowa. .tlto. 1!) \. \\.-_>7s
1' 1 /. V. Il„llir I'll,,,, (',,. (IKllli) !l.'i Wis. (ma-trr ojiiTali'il macliiiirrv iir;,'li'ji'nt.-

I:;h. ri7 \. W. 7-J:i (mih-IiT spnially ly 1

.

iliiirts till. MSI' of a ilrfcitlivc sii-inu'.'i- ' \',l,„'i,fj, v. Sli,i,irir (ISIIl) :! |.'I.

ill a pnrtiriilar jilai-p in a -ralToMi ; A KI. 7011, 7 .Inr. \. S. 407. 'io I,, .1. (_i.

l/i'/orv V. .s'/i..ir ilsiili 1 l!iv(. iV S. IS. N. S. ls:i. 4 I.. T. \', .'S. S.!: \\;i,-t'r

•liT. :ill I.. .».(.». r>. \. S. .•!:!:!. 7 .Inr. \'. v. /'../. 1/ (Isii-Ji -Jl Can. S. C. ."iSO:

S. SI.-, (niim> iiwiiiT wlio was liis own /i'/i'i(i/» « v. \in,,i,i (|S!I8) !)1 Mo. -ISl.

Ill iiMU'iT lii'Iil lialili' wlii'ic a lai:.'!' ^Imii' .'!!• .\tl. ."i.'r2.

fill lioin till' sill.' of a Oiiifi •in ;, min'-r ' //.ni ;\o)i v. /)./,-,.''. /.. if V. /,'. (';.

"liilc lio was ii-iiii llii'.' a s!i:ift, in a (IsiiOi 711 Mii-li. 4il!l. 7 I,. I!. .\. iVl^.

lioisling I'agi! wliiili was not iiropcrly 44 N. \V. lO.'U; \\'a,,,ir v, E,,,- 1{. Co.

^'l
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Tl.f m.st.T ,.;un,.,t. of ,,,„rso. 1„. „„hI,. li.Mo n„ ,l,o jr,,,,,,,,] of l,i.

ciii.-c ol tlic iiijiirv 111 siiii."

Tl,.. ridit of a ,,,v ,„r ,.. ,vn,v,.r f.,r iMJnri.s .„„...,1 1,,. p,,,;,;,,,

nnot 1... .|.,„..„.,1 I,, .,,„„.,•„, ,„., 1,0 I„s f.v,,,„.,„lv .1,„„ '.i,;,-,,,-t. on ,„vy.„„s o....a„„ns. Tl,.. ,l.„.„.ino of .ss,.,.,,., i;,„ .,f risks 1,'" ii|>I>il<';itioi, to sti.-li a CMS...'

11. Master who does not exercise personal supervision, not liable for.he manner m which the details of the work are carried out.- F, „ ,

;;';--•>!" wi,i..i. „,., „„.„., ;, !,i,„..if .,;,.....,;,„„,, ,:;,;

f:..|,„. of the ...rvan.s ,]„.,„s..Iv..s in ..a,.,.vino. o„t tl,o .l..n,iis of iT,.,

;;•"•'• .^''
'''''•"'•-'•"'- '1- •-.l-rl,.t ,!,.. n,„.,o.. is l.„nn,,:

^;:,77; 7^ '^^'-•''-••-''M-'.^.msi,is .,,,,;,. ;,,,;
oi..>.,...l,iv s, .. ,.on.i,„.,„ is no, a|,,,li..al,|.. .vl,..,... ,|.at cnvir, nn, ,

.•on,..,.ns.t,.s...,,,,,,.oM.,
lH-„.l,„f,|,:.ts,.,.vantl.i.,s:r

.t 1ms f..||., V ..|„,,l.,v,...s. rr is ol,vi.,„s ,|,a, ,his is n,..n.lv an alt-.n..'-n ...... ot s,a,.n, tl,.. ..ff..,.,, .,f ,„. .io,.,..i„os of ..ontHLnto,. ."
.pn -o an.I ,.on,n,on ..,n,,i„v.,„„r.- Tl... Ii,nit,s .,f tl„. ,.,as,..,.-s',.„s,i:

::^;::;::;:-r:::;;;::-i:,;;,::™;;^:;;-r

4ti8; v..,v,,/.i/,,,,,„„ ,. ,.,
•; •; ; >

f"".- " i- M.rv.„t wi,„.,. „,..ir
r>'o,r ilss.i, .-,S -IVv. 27.1 ], l),,, ,

'

, f , h""^''''
"'" '"i"'^- "^'^ i'l.o,,,,.,-

On<. App. I{..p. 2.:i. it «as hoM 1,1,., /.,-, 'v, ,' -, > ,.„'/'"' '• «'•""
wl...r.. ,1 ,Iin.,.,.„- „f a .•o,„p.„v i, i 11 , i ;

' '
'
^ "''

• '•' •'^- W. ."..il.

an. a s..,va„,. is i„|„,„., .,„]„/,,: „,,''. ''T^ ," ""' ''•lij--<inn nf

""• "! • tll<- ,,'l.'lv..„li.,M „f ,1,,, ,|j. ,, ,,.„L ' „ ,
" "" ^''•^^""^

•<-<'-r in ,v,p...... t.„ ,!„. o|vi„. .,f Z- ,.,,,.'" ~ ""•' 'J"!'-" ")"'" '

onl..,- ,s m.t sM,.|, „. t... tak.r ,1,.. ,..,„. j,„, ,,, ;,. ;, " ' '" ^''V"'-^ '< Imi!.!
o,..

"f ,lM.v.-a'n.l n,l,.,),M. ;, „. s,;,: i. ^ " ^: 7 ^"" ';"'i'N.v-.l in ,.,.,,.

lit.'::""'
^"^ '• ''

^ "f - "'-! "f'H.:t;".:;:i:;"::^,.;'trH?-'^r

7n;'';;ri::'.,^.";.^
' --:, -, ;•

,

^-
J^

;?v..H!''T,'';;;,.;r;,^rr;;;:;r^-

were lulJ tint, if t;,L. ,l,.u.,„la„t inter- "
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(Icdlli'cl from till' cllMrilclcl- t<{ tlic iU-I U dciill willi, tllilt niliIrT <'(M'-

t.iiii circiini.-liinccs, tlic iiKi^lcr is I'rci' rnnii liiiliility i'l.i- ii(i;liir,.|i,.,.

< iiiiitted liv llic MTVtiiiis lli<in~cl\( .-. ii(,t (Hilv in llir use. Imt fVcii in

till' selection, i)re]);ir;iti(iii, jiih! iiKiiiitcriiinee, of tlie ilist niiiieiitalit ies.

12. Master not liable for injuries caused by abnormal conditions of

which he has no notice, actual or constructive.— Aiioiiier ])iinciii|«^

wliicii ([iiiililies very hii-yrly the re>|H.iisiliili!\ of ii iiiiisler is ili;it no
.ii'tioii eiiii !)(• iMiiiiitniiied iiujiiiist liiin for iin injiirv e;iused liy iib-

iioriiiiil risks, unless In- knew, or oni;lil, ;is ;i re;ison;ilily jirndenl niiin,

I. iliive kne.wn, cd' the e\i-l .nee of iIiom' ri-ks. I'his silli|eel will lie

t'lllly (lisenssed ,'ind (|e\elo|.i(| li;i|i|or> .\. :ind Nl.

13. Extent of a masters duty to protect a servant against casualties

not due to his negligence.— Ill,, .-m^os under this he.-nl lull into two
i'l:is.-«s: (1) 'I'lioM- in wliieh the (pieslion \v;is whether the ni;ister

w;is hound to iiroviile nienns to lessen, iilleviiite, or |irevent the hiirin-

fnl results of such an event, as that wiiieh caused the iiijiirv coin-

plained of: {-J) those in which the jioiiit to 1m- deterniined vas
wlii'iher, after soiiie eatastrophe had aelnally occnrreil, he did all that
ii jirndeiit man conid have done to minimize its consiMpicnccs.

As rej-ard.s the first (da.ss, it. is well settleil that, apart from stat.nto,

a master is not r<Mpiired to construct his instrnmentalilies, or so to
arraiiire tlie place where his servants work, that thev shall he pro-
iictcd from tJie conbe(]nence6 uf a eatiiialt^ for wliich iic is nut respin-

j>*l!

'ill Jonm V. Ornnitc Villa (1,S7S)
l-''l Mii-s. K4. :ill Am. 1!,|>. liiil. it. Wits
iii;.'iUMl that tlic clcfriiihiiit wus iK'^fli-

f-'ciit. fi.r \\u\ 1-.M-...I1 tliat III! Iiad not
<uii>iiiii|,.(| |>iii|icr fire ccaiiis. Hut
tiiis cciili'iilioii \v;is ii'|c<ivil. "We
kmnv iif III) inincipli' (if j.i.v." <aiil tin-
oiiMt,. "In- Mliii-li a ipci-oii is linlil.- in
all act inn (if tort for incrc iKnilcisaTici'
liy reason of lijs nc^flcrt to prnviilc
iiicans to oliviatc or ainclioralc the ((in-
M'liicliccs of I lie jM-t ,ii (ji.il. ,„. ,11,.,.,.

.•iiriilciii, (11- tlic iici.'liL'('nc(' or ini-coii-
iliicl of oiic fill- \^llll^,. ait^ touaiiU lln'
partv siill'..iiii:r |||. is not rc-|ioii-jlil,-.

If -11. Ii a lialiilit.y could cvi-t. it. uoiiM
l» illHiciill. if lint ini|Mi"ili|(.. to li\ an>-
liii.it t.o it. .\M!l we arc tlicicfuii- lif

"pillion that it is no part of the ilnly
(It .1 ni.i-tcr to his servant, cinploxcil in
•1 hiiihliii;: properly eon-tniele.l for the
• r.liiiiiry Im^ine,- earrie.l on within it.

ill the Mlweiice tif a -latiitc ici|uiiciiient,
'•' pr. vi.ie iiii'.oi. (if ccape iidiii ii. iir
'o h.ive reliicilial a.jcKie- at liaTiil to
ulle\iatc tlie result^, or to insure the

safety of thn servant from flio oonso-
(|iienee of a c.a«ii,ilty to which his iic^»-

lijiciice (lo(s not (lireitly coiitri.. lie.
The eoninioii law yives ii'renieily to a
servant who is injiireil hy the wt'onfifiil
or iic!.'lii;cnl. act of tin? iriii-.ter: the lia-
liility ari-e> ii|«in t.he doiii;; of the act.
I'.iit the coiiiniiin law j;ocs no further:
it does not provide a reiiiedy when the
iiia-ter is iiol respon-ihle f,,r the act.
on the ^ridtiiiil that he has omitted to
pidvi.le means to avoid its coiisiKpicn-
((-." Ill another ease ari-ili;; out of
the same accident. Kiilh v. Ilniiiitr
Millx I 1S7S) 121! Ma.s. 110. ;i() .\ni. l!,.p.

lilili. the plaiiitiir riipi.^ted the jiidyi!
to iiistiiKt the jury t'.at it was the
(Inly of the defendant II) to provide
Jiroper and snit^ildi! means of evlin.
^rni-hin;.' lire, i l> i pmpcr and siiitjildo

H lys and mean- of e-capc. and 1.1) of
vdviiiL' alaiiii to it- -(rvants in ea-(. of
lire "lie iiiil..re in-tiiictcd the jury
that It the room in which the plaintiff
«iw at work »as a -^iiitalilc place, .inil

there were proper anJ siiit.ilile means
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Tlio tnio .l.Wrino ni.i.li.Ml.lr t.. tl,.. .s,c,„i.l .-l.-i-s .,f .-aM's i. i„ .„,..
"f Its asptrts at Icii.st, ...|„„ll_v ,-|,..r. If ,1,„ ,.„M.li.i,,ns whi.-l," ...ummI
tlic ii..|i.ry sniKTviuMl sinl.i.nlv, ,u„l w-ro snH, tl,„t tlir uui^Uv uws
'i.;t b.M.,,.1 t.. i,nri..i,Mf il,;,( ii„.v w„nl,l Mri,.., l,,- ..nu.ut I..- .-luii .1

will. ...f.'l.p.,,.-,.. Mnl,.-. 1,,. 1,„.| M..ti..,.. iM-t,.,-,l ,„• ,sin,..tiv.., uf'tl...

''•'",-;'; ;"
''"^' '""." '"""^i I"'- ll'«' iM,i..r,v w„s inlli.-i..,| t.. liav.-

">ial.l..l 1,„„ to i,,n„ nu iM[..|l.> nr .,1.;.,!,,,, „s |,, tl,,. „„„„. l.v wl,i,.l,
tlic injury ,u.d,t 1... ,n„i,i.,| an.l to apply i1m> apprnpriat.. ,;„„.,|v ^

t .m.paic Hhmmms in .-hapi,.,- tx. with ,v,:;anl t., tl,.. ul.lioatiu,, to ivn,-
cly .l(.i(.,.tivo con.li.i..,,.. i;„t tli..iv m.,.,„s to l„. so,,:,, .liv,,-,,,,-,. .,f
<'l"iiion as to fl„. ,„asl,.,.-s lial.ilily wli,.iv tli,. ,.0V,.|. of fl.r .-atastropl,..
\yiis U, put il„. Mfvanr in jcopanly f,.,- so„,o cMisiMc-aM.. p,.,.,-,.,! of
tiirio, an.l tlic irravani.n of tli.' .•oniplaint is that tlio „,asi.r ,|i,| „„t,
take prop,.!- ni..asi,n.s t., cxti-i.-at.. him. S,,„„. ..as.s pr..,-<....| np,„, th..
tlicry that, wh..,, an .'mpl,.y,.(., uitl„„it fault ..n th.' nia-cr.r's part, is
plawl in i. .laii-croiis or j.ainfiil siii.alio.i. tho „,ast,.r is „i„|,. ,."„.,

pusitivo Ion,,! ,|„ty ,.f ,.x,.n-i.ino- all n.aso„ahh. .-ar.. an.l .lili.^,.,,,.,. t,.

oflFoct such <.,npl,,y,..-'s sp,...,|y n-h.aso. J!,.!,,- i„ „.. wav n-spon^iM-
fnr tl,.. nnf.,rtn.,at.' o,-..i.rr..i,.-,., the master, it is ,l,.,.|an.,|. ..amiot I».
.sai.l t.. i... fjnilly of a t.-rt for tl... reason that l„. ,ln..s „ot pn-mptlv
t^ko activ.. sf.ps in (...min- to th<. hs-mi... Th.. onlv ,li,tv arisi,,..- uu-
dcr such circnmsti <.s is <|, ,.m...l t.. 1 nc of hnmanin
breaeli tliorc.f tiu- law docs n.it iiij|Mis,. any liahilitv.^

of c>xlin;r..isl,i„;; fir,.. ,„„I ('„• „,...ns of .,f ,„-..v,Mi„u' " n< ..f i-,„,,,. nn.I U i»

tI.o ,,lai,„i,r ,.,,,,1,1 „„,. ,,,.,„;.,, ,„,„. ,1K!,S,.S^ III \,., |s^ „V// 7/7"
n.o.,.i,,. o„ ,i.is i,.s,.„..,i..,,, „„. n ,:..„. r,.. . AJl^'/ n^^' -^"usai.l thai. :,s „|,|,|„.,| („ ,1„. firM, n- .\p,>. M. vHiu-j r I, ;,.,„.'. I! .( o /.'

f
'

(|ilost. It w,,s .sii|Ii,i,„tly fi,v„ial,l<. t., v. ./„/,„.«,„ Msv, l,i:j m' ;,.,
'

ant. IT, a vA^r lik,- th,<, l„ |„„vi,l„ |.,„|,- ,/, „ r„.
i i'l.il , :is ,„ 4s,i

'• / I- vvr nu.ans .,f ,.M.i„;rui,hi„;.. li,,.. :„„1 „, 4.-,!.. .1.! I',,.., .14:,. wl...... ,. MTv.-in. l„,.
ihav„ l„. s.„„. ,-,.;„|_v f,„ „.,.. tl„. ,i,„y f,„- „n iajaiv r..,.,.;,,.,! l,v 1,,,. 1, .,1 ,l.av,. f.„„„| ,!„, .l„ty to l.av.. I,,.,.„ ,„.,.. i„j, ..,,„j,|„ f,„, ,,,.,,, „„. „

; ;

'

f..r>„.,l l,,<,„ t,l,.- s..,„,„l .v,,,,..,,. II „,„ „f a „„„,„. ,„„, ;,. „,:"„.',
..,M,n,.|„.„s «,.r.. al>o s„lli,i,„,ly fa- ,h,. tl... i„i,„v wa> ai:rn,val..,l l,v |,voral.l.. .. 11„. ,,la,„l,ir. K.,,- ,. ..a- f,,,-, M,at, it. ,v,„ai„...l Tn tl„. n,,-!, ...
>.>lis .s,al-.,l ill ./„„,v V. <;ni,nh ,1/,//,, |,,r ...iii,. lii,,,. Ik
tho I>l<.,l,llll;r j,„l^,,. ,||i^,|,t, ,„.,,,„., Iv ilill not k

ami for a

ihr maiiaf.',., -

I I 11 4' 1 •.
, .

I-...,"...- 11,1, Miiiu Ji,,\v ,11 i,|„i-al/> 1 If. iiia-,av,. ,l,.,lii...d to >„l,„iit, that ,|,„.-tin„ ,.1,1,,,. to r,.|,.a-,. il l,i,t that th,.v . Ito tho .|,uy.
. . Tho ihi,.| i„. what, tl„y ,.„„1,M„ ..,„.i..,„o ,.!,„ ,1.

.jtr,>ot.„n ,-,.,,,„.t,.,l was ,„.,i„.rly ro. MMV-il wa- h..M t., 1„. ,., n„- to i„:,,.„",
f.,s,.,l. It «.,„l.art of thoi„a-.t,T-s,l„ty ,1„. ;,ury that, if th,- nlai„tiir wa. j,
t,. hisM.rv.oi.sl,, ,,r,.v,,|,. .,„,.,al „„.ans faalt.. a.„l hr.Mitrht th,. i„j„rv .,„ I,,.,

-

..f tiotify.nir th,..n of a t,ionroth..r oas- .,|f. sho «a« still ontitl..,! t,i" r,.,.,.v,.r ifiially oi.iinin- on h,s i,n.„„.M.s. Tlio tho ,l,.f,.mlant. fail,.,l (o ,Io anv •,,

.

-!,.ly l.-n- M,,,;:;,!^ t., 1,<- „„p,.,,.,l „|„,„ „,,i,.l, wo.il.i „„„„„i;., |„.r i„j„Vv
tho nia>loi- la of Uic same kind as that l|H,n tl,« whol,-, the rase Jxst cited
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It scciiis fiiat, iiiidcr some i-inMinisUiiiccs. cnljuil.iliiv niiiv Ir iprcli-
ciililc ..f llio fiiilurf t^) warn a .s.Tvant wli.. is ciMlaii.mTcil l>v tlic .'..•ciir-

icMcc uf a casualty- ul" tliu class discussi'd in tlii:^ st'ciion. «(«• g I'o'.ia

M,iii.s (o oiiiIxnIv lli(. iiK.rc corict prill- of ii mine iiiiiv Iw li<.l,| lii,!,),. if hu mi-
nplc. yiic>li„MH „l IhH Ivj.,: .Hi^'lil, |H.|iiii4.ii,l,.nt, "f.,!!, i„ a.l.ipi, .,1 r
It 1^ Mil.iiMtl,-.!, lo Ic.i.lcl 1.^ III,. ir.'llMMis f,,i- >.niiiy III,, iiw- l,f |-,l„„,.,-s
jiir.v, aiul slioiild ii„l. I„. LivatiMl ii, if .ainiht in ii„; ,„i,„. i<, „),i,.|, .^ ,i,,. j,,^:,

Ih.-v wriv iMiir ii(lc(l hy uii ,il>s.>liil,. I.Kik.'ii out, Wii> li.l.l in //. ss, ,/i. r /,,iW
inl.-of JHW iilw.lvm- Ihc iiia.t..i- iin.h-r .( /,„,„,„, („. ». ramnbiU (laU«) 121
mkIi <ir(iiiii>lMii..s. ill a Uiu owiifi- Ala. JU, Jj So I'JJ

Vol. 1. SI. &. S.—2.
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CHAPTER II.

WHAT UK(iI!KK OK CAItK A M ASTKi! |s l!()t vn TO KXKliCI.SK FOU
TllK l'l!OTK( Tlt»\ Uf Ills .Si;i!\ ANT.

A. (!knk.ji\i.i,y.

U. WioUr ImmiiwI li.rMT.is.. iis niiiHi cur.' as ii i.nicl.'iil iiwin wniil.l iSvnUv
iiiidir till, ciiciini^liiiu-rs.

1">. .MiiMir ii.)t lioiiml to cv, nisc mu.io car.' tliaii a |iiihlrnt man.
lU. tan- cxcKMscl is to In- i.r<.|.<>rti<iiicd to the (laiif;.is to wliidi l!ie serv-

ant is cxposptl.

a. Itiil.' appli.d to tlio ilisidvanta^v of the master.
b. liiilt' apjilioii to the advaiitjiffc iif the maslcr.

Ifia. Masl4i".s viidatioti of, or .ompliiinco w'.tli, u nilc made hy liiiiixlf; im-
jdiralioii from.

Hll>. I!i;.'lit tci rely upon the niommc iidations and advice of oMirrs.
17. (-..mparison IxlHetn the d.-ms of ..arc o«rd to a servant and to u

stranger.

B. STA.Vn.MlI. OK m K <MH:; ]1„«- iai! VI AFMIKI. liV IIIK Mlvoltnv Ol- TllK SKIiVAM.
is. Ne-li-.nee not inf. ral.le from the mere empl.iyment of a minor to do

ilanj;erou> work.

l!t. (;reat.er care must lie exereistd for tin- pioteetiou of youn- servants.
2(1. Limits of tliis olili),Mtion.

21. Eiiiiiloymcut of juiiior williuut liis fatlicr's consent; ullett of.

A. Gkni;kai.ly.

14. Master bound to exercise as much care as a prudent man would
exercise under the circumstances.— Tl,." i-tilo ,U'\\umti tlir miUuv aii.l

extent uf the liiilsl.TV nhliiiatiuii with irsi«ct U, tlio cniHlitioii ,,f lll(>

a,uciicic.s of Ills liiisiiKss may lie stated in its niest ficiiei'ai form as fol-
lows: Tlie (l(-ree of eare iV(|iiife(l of an employer in protertinir l,is

(•m!>loyees from injury is tlie adopt!,,,, of all i-easunal.le meaiis^and
pre.'autio,is to jirovide for the safety of his servants while in the por-
formaiice of their work.' What siiall he deemed "due care" is tu he

,ss'^fr,r/^::""?.,iT'* ";'^\- ^ « !"^- ^\ '"-'- "i-. ".. -loul...
_1N«. .J .N. h. .,,!,. If the empl..ym<llt Inmnd to provide for the safetv of his
la of a dan-eious natuic. a .lnt.y lies servant in the eouise of liis'emnlov-
on the employer to use all reasonalde ment, to the U.st of his judgment! i'n-
preeautions for the prot..li,,ii of the formation, and Indief" l'H,sll,i'i v
servant." Homer. I., .f., in li;;/;,„«v v. /•.„.,',, (l-J:;-) 3 Mces. & \V. 1, iluridi'
lliinniiiiliiiiii Haiti III if Miliil Cit. & 11. 305, 1 Jur US7
{WM) 2 {). 11. yy.S, 315, 08 L. J. y. 11.

vl8
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iii>lic(

'•(-liiiialf.l on n consi.lcnili ,f il,,. fji.-is ,,|' cidi p;irli.Mil;ir cnsc."*
It i,< "siicli ciiir as rcas.-nalil.. aiiil prinlfnt nicii u-,,u|,| „„• nn.l.T m",„-
ilar .•ircimistan<<.s."-' Tlir .miv wliid, siidi a immii is Cur tli<. |,„r-
I'Hxs of this Mil.', assmiMMJ to .-xcivis.., i, i|,,-,t \viii,.|, h,. „-,,„|.i ,,x,,,..

("I- his own siiCctv if tlic iii.-.tniiiM'iitalily in .|iic.-.lion was fnr-
.I f..r his own porsonal use' Tiiai is to sav, a master is r.-

'|iii.v.l t.. furnish "snch
|
ap|.lian,Ms

| as a i-rndrnt man wonl.j fnr-
i.i>h i( his .,wn lifo w.Tr (..xiM.M ,1 to the .ianii.r tliat wouhl result from
inisiiilahic or unsafe applianees.'"

Ju^^ s ^.•.^;\v:^:^,^;
^,-'"'

' t" "•;!''''-•"'- '"^ ''^-'im..

V„ „• .,• „ „ .

'•"'"' "'*"-' H-t III. J42. IS r, 1! \lUrlha /.„„ <•„. V. M„,l,„ t\H<.K,, I'i.-,. :)l' N, K. l's.",. cl,lr,„w d- \ 1/ ,

l.al ,1......... ..f .aro wl,i..|, onli.M.ily „,.,•, .tut uTnas.;, r')
'.',.;,'

nulrul ,„.rsons aiv ar,-,.«to„u.,l n. ,,l,- fro,,, li.,liil,iv to an ,.„,„lov..,. u, ,
i ,

.
III." sa„i<. or -,.„i,l.,r .irroiaslanrrs.- t.li., i„l„,v was i,.., ...I,„l. ;., , .

,'•
ill till- saiiM! or -.iniil.ir <irii,i„sla,iiis
(liiitKli-il V. Kr,iii,l>-SI(iiil ,( I'd. r,

|ll.l(l-. >llll|l|v IPC1M,,M!
l,l.|i,iv w/is ii„i wilfiilh" i,illi,U>(l

Sana, .iU;l. s.,. ,{.,,,,uix, v. ,'l,.n„llrr (iH'l.i l.il ||| I. i'Vv "

K T ,7 '
!;

(";"^) 40 Minn. oil. r,' S. U ;l...r.... of .lili....... .,,:: ';J ^"hv Iv

...•.,> l.x-;l .y ,..t,.„.n,H. U, what w„ tl,.- lau- of'a,l.„|,„r -.at.- 'wil !» '||
-"'"''. "-M-'l' k.. ..as,. !,„.„ a ,„.n to In y o,.|i„arv ,liIi;;..nc.V in tl,. .of ..,. ;na,y s..nso knowl..,!;,... an,l prn- s..,,,-,. of ..vi.l.-,,,;. u. t" ,,, n,(l.'nn.. l'ollo<k. lorl.s. p. -4. .\ f.w liirhm,„„l A I) tt Co v \l , I ,'l
variants of tl,i,f,„,„ of..x,„-,.-sion n,av (ls!,:i, .,2 (;„. " \H S V '"m
I;.- .|"''t'''l f<>"- |M.r|.o>.., of ill,,,tratio,,": ' //„,/, ,,, v. H„(!„l„'r,','r "\li„ Co111.- ,,„,. of an onlmarily pnidrnt IKT- (lsil»i U2V V i| iiiv v'^'v,

Tc„ 'n:.u ),v'V"v- -.."-^ ";• v^
1'"'-^'' ' ''"'•'"''" •"^^''' '•> V.A. <n. (Issl, !,., N. \. .,4,,. ..s,„.|, ^. .•(;„,. .-, V. K. .-„; X., n..;rlij,,.n..,,

•

I'T niMlir tlic sail, I- liiciini-laii.-.,:,
11 'inn I V. ChiriKiit, /{ / ,(. /> /{ c,
(I Mil.-,) ,12 M„, .\,,,>. 1S4. ••Til

'

Soiillnr,, I'. Co. ||S!I|, .-, (al. 4!)il. 27
I'af. :i7l (a|i|i,-o\i,ijr „f „„ ii|,tr„.ti«p

,, ,
..,'.' ,ir rca-on- wl,i<:li ili'-crilM.! ,!,.• .•ninlov.T's si m,!

^'M.. .a,-.. wl„,.|, tl,o onlinarily ,>n„l,.„l ai.l of ,l,,ty as l„.i,,^ Z" I-xitH^ ofami caivfiil nuin
shnihi

<'xiiiis|.s in |il<|. ,,|- •',, i.on,,|,|,," a,,,] ,,ii|i7ian., ...... .A.,, i.,> ,„ ,,K,. ,„• ,, i.o„,,i,i,. an, oi-i iiarv .arc skillsiimlar work.' .I„„.,r.;t^rh V l/,.<,,- ui I liilir,.,,,...-,; . . , • ,

'•

"'..•.a -u> tiie o,ii,4:„^;;t „f\-;;";^ ;r i^^i;:::;';o'^.:^'ua;;;^!r':s':^.:;£

4 -.

^ «



» M\ST|.:i!ANt)SKI!\ AM-. |...x,..„.

Ill tlir eii-o nf : iM.iMii,,,, ilic nl.li;.;,! j,,,, j^ |„ „„, ..„|,.|| „,,„.|,C„I-
iu>.S ..•amici,. ai.a lor.-iitl.t a.-, iiii.l. r all i!,.. .•iiviiinMan.',> „( th,. |,ar-
iinilar .s.rvi.T. n cmpuiaiioi, ,.,„it,„||,.,| l,v ,m,vIuI, inuUm ullir.T.s
oii^'lit til cMrciM'.""

llif j.lira-..> iiM,! Uy j„.lir..s in .iix-iiKinv llic naiiii f ||„. rar.'
wImcIi lliis i.lrally |.ni,|.iil man mav !.. mi|,|k,.,.,| tn . n.pjuv aiv .piiif
iminon.us an.i .iivcrsitir.l. !••,„ ,,m.|.....s .,C illiiMi-aiiMn. > ,. ,.(
ili-s,. pl,ras..s arc taKiiiat.MJ in tlir n..ir l,(.|.,w; l,iit if is >..a.v,.|v i ...s-

>.n-v {„ sav that the li>l „( aiilliorii i, , ,i,„.s tu,l \<vvU'U,\ i.. !«• .'.Nliaiist-
IM' a- iviranis the siniplrr an<l mm.iv .-oniniMn c.niliinaliuns .,f w,,r,|s.
A.lililic.nal .Nam;.!, s ..{ >iniilar l<rniiii..|,.i:_v ui|| |„. ,•,,„, „| ;„ ,|,,, ^,,,^
scin.Mt .•lia).t.Ts wliirl, ,l..al with the nia-trr's .Intics as |,,, lns,,cliou
(XL), Kiniihii/iiifiil of S,minis ( xm.), an<l J.'iiirs (xv. ).'

.l.'-r...- of ,.,„• ul.irli y,;y .ii.vful oii.l nili,,,, „),i,.|, r,,,-,..i,,l.l,. ; ,„,|,.„.

IIS.MII ill Ala. 4S.. S S.I. .,.,2). In si,,,,,.,..." \\„,,„,. , /,„• /,• /.„
I.uiusiill. .( v. /,'. Co. V. \l.fu,, (m>;:!i iisiisi ;iii \ y ms
SI Ky. 4o:i, th.- i.lainliir in ..in.r li.Ml 'Ciir.- (MitlH.al „in .nialifvin- ..„i..l.lan.r.l fn.tn l.lir tiul in,!,.;,, mi in tli..|-nilli,., „ Iv „-„ |

7™'",;,'
sl..„.t,on t... tl,.. ..fr..,.| ,1.„ -Mnlin.r.v I „. r, v. /,•„./„„ /',,. /, f r,

'

Sss
,'

<'.ii.' IS i.liat, .|.L'r.'<- <if .aio wl.i-li an si Va tJ7!i .", s K -,si
' '

..nlinarily .•ar.-fal .jn.l j-iudrnt nun Can- an,l' ,„ ,,,1, „r,..' 'v,,,,, v v Smithusually <.v,-nis,.s uml.r like- or ,i,„il„r (ls.-,il, liS \, ,vi ,;-, \,„ j),.,.
..'.,..

.•ir.„n,>tan.Ts in takin- .•.,,. nf l,i,„. |)||i.,.,„... ., .j,,.,,,,,: ij;,,"-,.,„,.
solf. Ins faniily. .M- ,1, ,,r..,,rily. or ,n /, v ,. I,'i,l,n„„ul ,( I,. /.'. ,•„. ,,SSM S4
(.lie- liaiisailii.n <•! In- Inisin--. wliin \. C. ;i(Hi ,i7 \,|| |;,.,, ,;.,„

".'," -"!;»• '»^;y'"'l"i-" I-
' 'f''.v ..f Skill, .ai... an.l .aMli.T,,; l-.„>rr v

i.tlicTs. lint tins aU.ni|i( (.> ..i.l.ii ire !l.(,n,il,„l ,( si ./ /.• ,„ ds-'ii "I
tlin nl,1i;;at.i.m- ..f 111.' in.i.lri- .li.j not Mm. (KJ. ;1iI Am. I!..), 4.-, | •

I/,,,, /,',„/
'

sn<f.c,l. "It is ,>L;ain-l til. !au> „|- n.i Ihnnnh.il il SI . ./ /'•,•,. I'lss",, ].,[,„'
Urn-: -aiil II,.. .•cut. "t., ..x,„..i „ ,„„„ Ap|,. .;:u (ins,ni,li„n tm |„„.V|IV. l'. „;
of 111.- f;ivalrst pni.l.nr.. t.. I.,k,.|l:.. |,in..,l in 11,,-,. lu., ,.,-. s

,

'

sain.. <ai.- .if a". n,l,ill ,-i-,-,..| in i!,„ ( li .lii,;,iv ,:,v,- r,in„i,l v W,lh
.Ianv'<.riiiis ..niiil.iy,n..nl of l.i.k.-nian, ,'ls.-,(ii J.",' |, .| (• |. y |^ .,,/, ,^ .,

wlii.li lip has v.,liiiiu,iily tal,.n iip.,n I!. 7li7: 7', ,„v .( /• /,•'/•„ \- ni, ,
'.

l,in,s..|f, an.j ai.':.v.l to jM-f.tim will, (Is',.-,! Is c c \' -i '.Jd r's' v'n'n'
tliiit ,l...jr..,- ..f .ai.- i,p,,n liis .mn part ;,r,l. 71 K.'.l. U.",: lif'.i.u ,-

fi,,'. /, [
wliii.}i or.linarily iniLlcnt ii,.|>.in» ..f liis r„,,f iIs7M 1 \\,-,..|. ft)] |-\.,1

('•,"'

.
.ss nsnally lak,- in pi-.,to...in^r ll,-,,, N.i. 2.(Hl-.>: /.,,/,,„. v' rhino VonSnK's fn.ni .laiiiri.r. as l„. \w,iil.l .f his It. , I Smiiii- r„. (|sii,-,i 7) |.',„] .>;„.

1 family plaiiMl inn lil:,. |,i,"li,.a- .>«'/„...,^ v. .l/.,/,,7. ,f- 1/ /, r„ (1S,S->T'(I7
,.. 'it. h.ir what. \v,.nl,l ni.t ;i I,ii-I.an.l .\la. l:i: .S'„„//,„, ./,,,, Trl-nh I'u v
ai,.l rail,..r l,a/a.i.l t.i piol.ct. In-, invn l|,,,/.;/,^^ ilsiiji .'iii \ik .'ll/i l.| S \Vfamily fr.iii, th(> onlii.iiv .lani;irs to .'i7."): l/r;///„ „ < y /;,/// ( is^r •'

f '.,1 i i-
which a lirnkcsnmn is px|HHeiit i'ac. 773: ll, //,s- v. V„c (1S8(!) 9 Colo.

J
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lo'.i, 11 rill-. .->oj /<„,,„

UKtiltKK U| ( AltK.
iil

,, .. ,. , ,,„^. .
;'•"<''"''/'"'•» 111' ii III.- .ir.i,ii,.ii,„i in y,,.,//. 7 V.

1. Ill \|.p. .i .:»„„„,,„/„„,/»„„/ r„. 11,,. ,,,., ,1.,,,..
^ I

•

V N, ..//,,
,

s,,j, -,, ,11. A,.,.. r,l!.; ••„,.„„
, „ ..,,.,1.. .;, „V'^:;

,r '

; r ;
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(lHit7) lii Tex. tiv. .\|,|,. ."III. 41 S U '• ^ ''*''• -" ' '^- .\li|«- iM' .VI |.-,.,l'
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l'i.,|Mr ililii.....!.,. |,„/,,.„,„ V. /(,„. 21(1.
"I'l. ..II. .(, .\. K.I'i<i|.rr ililii.'.)!..- \,i,/.rst,fi v /;, „

ti'lt MHssi 111 u, .-,1.-,, I,, |.,|,. ;,;-
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A iiiiistpr is lnMiiitl t>> . vrrisc ..nliimrv <-.\\;' in fiirni^liinjr iiistni

Miciitiilitics. wliiilicr ilicv HIT ><i a >iin|i|i' rlmi n i, or iimiMiallv ilaii-

;.'"ri'iis mill i'ii|ii|iliiMti'il,''

15. Matter not bound to exercise more care than a prudent man.

llnlh.nl V. /<W.A,.„7, l//„. r ,. (jMMjl) r,., . ,, v. Ihu,,nl,„l .( ,S7. ,/ /,' ('„
;.! Ihiii. |ss, » \. \. Sii|i|.. !t)i». (iHs.-.i Mi \|„. ti:i,-,,

D.ic ..iri' .111.1 -kill. I n,i,„ i: l(. <'<>. l;,M-i,ii.ili|.. iiit.l <>i.|iii;iiv niiv iinil
V, lllliiiii i|N!':.'i I C. «. A :i.-.t. t {. piihi.ii.r. I „i.„i r It r,', V /*.,„„/,
S \|>I..

•-'•.•!. I'> Kril. .VIS. ilHiij, i.-,2 1 . s. tlH<. .,,1, „„„,. I „,..„
Hiiliiiiirv iii:<l ri-ii-i>rialp|i' run-. U<.r- /'. If. r<i. v. Kmiilir. ;is 1... «•.! :,n: M

„i,ll V. l/.iKH r. /,'. r„. (lHS7) 7!l M.., Sii|.. ( l, l!f|i, r.Mi; »,-,7,v,», v. /',;.,/(,'• /.'.

Il!t7. Ill All, 4!i; i'lirlmiit V. I'liii iiir I'd. iIsTiii 4ii M,,. Iii.'l. J Xm U,.|, 41(7
/;,,././. r„, (iKliiii .v. Mini. IS.-,, M N. V. |!,.a>.,iiiil.lr an.l or.llniirv rnrr. -kill
S.ipp, li.ll; I ,,,„„ i: If r„. V. l-riin iiikI .lihyi ii,v. Iln,m>r \\' S„„ll,. ni

/•'

ilVMli 411 Kjim. 7.'>ii, i.l |';i|.. Iiillll: (•„, i|s!i|, '.HI (ill. 4ii(i, j; |',„. ITI.
./«,«./. A >;,ininiii rin,l:ir );. v. I'liliii, r \t,:t^„u.<\>\r iiihI |.in|Mi i.iri' iiiil .lili-
||HS!I) L'S \,l.. :tll7. U \. \V. »li:i: -,.||.'.-. I,-/, .,„ o,7 C,,. v. »,'i7s.,„ , is.;.))
I„i/,n.s. V. I,if/»v (lh!l.-.i III III. .\p|, (1.1 |..,, I4,j. If'ilhi y. r,nn,,l..ll (js'll)

.1111; r,„i^„l„l,ih,l r„iil fn. V. Srii.ll.i s r. r. .\. i,;s, -jn i' s Xni, .-ill -."i

i|S!l|| f.' III. App. IH!»; \l,„l Ifin, ,< (•'.-I. !l(IO.

/. a;, /f. «„, V. Ilfiih.r (IS.-.iil .-. Ohio l!r;i...ii..l.l,. ,ii„| onlJMiiiv <mii- jiikI
St. .',IJ. 117 .\iii. Die .IlL'. .\ii in-lr liliuiiiii'. M,i,l lf,,-i a /.'. /,-. /,«. r...
linli i- iii.l irii,iiiiiii-i ill whiili till, wi.iil \. Ilmlnr llS.Vil ,> lllijo .S|, .Ml, ,17
iiiil;.'im'iil" i- jiiMril Ui ihi, pliru«c. :i- .\iii. Ilic. ;il.'.

ii i« ntMiiliil ;i- -viiciiiyiiMiin, in llii- li. .i-ini.ilil.. aiiil pnip.T fi.i<-i-lit
iiimiivliim. Mill) •pniiliiKi-." .1:- I'h kiicwlnlL'i'. i-iiic, iiikI ili-cirtimi i'liii-

(InnKOii fiiirlo- I'u. \. I'll 1 ,11 r (IsSII) ,i«(„„, //. ,(. ,v. 1. /,• ,;, v /»,i,n
-* "^'''' •'!""• •» N'- W. 4ii:i. (ISIKIp 4 T.\. Civ, ,\pp. 4IIS, SA S, W

l!iM-oiKil,l,. iitid pr.p|Mr \ i;.'iliiiiii.. .'llil. .\tliiiMr.l on ri'l»;iiin" in '.l .s \V
Mriii^i,,!. r. ,( .V. f. H. Co. V. iioii unit.
llsvi, 2!» Ki.n, 14-1, .SMil.iM,. .Mr.' iin.l f.in-i-lit. liil„„„

• Iriliiiar.v aihl r.-ii-nniilili- lari' iind v. I'uriiir If. r„. ( IS7(I) 411 M,, |(i,i 2
(liliL'iiiKv Itiiyh V. Missi,ii,i I'. It. rn. .\rii. I,', p. 4117
(1SS7) 3ii Kai, \i:i, ]-2 I'ao. .-.s-.: ; St. (ii.lin.uy pi'.i:iiit.i,.iw. /;,,„, v. »/„..
/.<.»/x ,f s. /'. 'f. r,,. V, W'liiiir I ISHii) tioi Hii.s ri,„l f„. (|ss.->i 27 w. \ u
:i.'« Kan. 41'J. ;. .\iii. I.'rp. 17ii. || |'a... -JS.-i, .-,.•, ,\iri. I!..p, .•Mil.

4II-.'; .\l<iil Hii,r ,t /,. a;. A'. Ci.. V. Itnr l!.M-.iiial.l.! pi«-,aiil i..ii.. M„r,i,i v.
h'r (ls.-,(i| .-> {Ilii.i St. .')41. 117 .\in. \h<\ Ci.ill.st Slnnii f.miin, r,,. ilsii'i) i>| If

.II J: Cmfi I'.iiiil Mf,,. 1;,. V. /(,///., 11 I- •'l><li. 4.'. I,. It. A. L>ti7. 4.1 Al.l, s"74.

(1H74) 71 111. 417; Missiiiiri. A, <f -^'l r.-a-<i!i,ilil.> pniaiili.m-. I',it,r-

T. It. <•„. V. Yuiniii (IHlKli 4 Kan, ,\pp, """ v. WHII.ir, (ls.-i4i 1 .\l,i,.,|, || 1,.

-Mil. !.") r.if. !li;7
; ,\l,i„;iiiiii V. Iliilli'. II,

•'•'"• ''"*• l"'i' I'll. Cianw.ilii; ltu.-,ll
It. A C. I/in. I'll. il.s:i7) I.'-, I'ljil,. .-,:ii. ' /'"mi'i Mfn. Cu. ils.il) 4s .\|,.. ||.{,
.111 Tap. s:lt; .MisKoiiri. K. it T. If. i\,.

'•' -^'H- "<'' -'-: ri„.,,ir v. Ciilnil If'.

V. hii'.liuiil ilsil.-,) 11 r,.x. Civ. .\pp.
''"• (ls7lil 44 l.ma. 1:14, .S.,- al-o tin-

."PL'S. :iL' .S. \\. .-,SS; U''/'"<s7l, SI. I.. i( /'.
'''''* '''*'' i" '!"••' I. '•Il/ilil.

A' '•„. ,-, Inii,,,, (lss;i) 12 111. \pp
1'iiip.T all..iili..n ami -kill. In Kimx-

417: ll'.;r».r v, rhi,,,!,,,. If, /. ,( /. /,.
"'.'' I/"" ''" v. Iii,l,s„n ilSsli 7 !,,.«,

(<.. (I.H'.l.-,) 112 M,, \|,|, IS4
' '"'"•

'• ""-^ 'i''''l 'liii< <1'<' jiirv ».r.>

I'r.linarv anil r.a-..„ ,1,|.-
' .»,.. ami l>'"'l">I.v in-1

,

m,u.,1 ||,at i(. j, ,|„. ,|i,l v

-ii|..-.Ai-i.m. Mrhr. y. Cliiinnn If I
"' 'l'<' <7"Pl".v..| t|. ,.v ttiat. hi- i h|„.

.( /'. A'. *•.,. ilsin, S.T I.ma. lilli i;i l' '/V" "'"='>.^- »•"''' '" "'•••
1<"I'» '" l-T-

i!. A. Si: ,-,(1 N \v 'iiii ,
' ''''"-

.

^".f'lr a< thai .-an lii- il,,m>

i) II 1 T,
' ' '1^' '')ii' .ipplirat i.in iif t.)i«> iiroiM.r alti.n.

, ,'

;';'''l': ""'
."^'';"r>-

"'"•• •""' ti.m ami 'kin.-
"<• I-I«r .Ul.n

-l.ili, lliiniiiliiil i( .S7. ./. A' I'll V A'./)i- /A 1 , . .

'...linary ami r,.a-„nal,I.. .,,r,. nml .^- Iir\pp' h',
""^

'
""'

foK-iylit. h,in,i,n V. St. LuiiU Briw '\\„r,„, v. ChUniio. II. I i P Rtng A»,o. (1894) 59 Mo. App. 277} Co. (1893) G2 AIo. App. l'J2.
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f l»l i»i:i.i!i:i. (»! ( Mth:. ti

li. n i- li.iil wliii'li i-i l.;i-(.| t,|i llii' ii"iiiini| «'\i^tf|i,T uf a (liitv to use
iih\ llii:!!!!' ili-i'.i- n| 1,111 iImiii tiiiii .|i x-riUcI hm •.niliiiiirv ;" Iml, it

*hII !" ' -iiiiiil iis a uh^.lf, :iiii| ir, wlicii Milijcriiil t" tlii-* N.,1, ii

.1-1 - ii.ii |.r.,|,,,„. ill! , \i. -iv. I\ hi^h -l.iiHlar.l, il will -liili.l ;i-:iiii.-l a
>|i liiMI irr.

'

A iiiiic I rii.r III jiii|;,'iiicril ili.c.-t imr iiii|H>rt i iiljuiliillls ,•*

A iii.i-li r ii iKii Im.iiikI Id laki' iiit.i .n'c-iiini tin' CMiiiiii^iiin'V tliaf

1 iilii i lii- -IIS.ml- ..r tliifl |M r-Miis will fail In ii-r ..nlinaiv i-ari'.

ScT .li.iipirr i\..
i„,-./.

\.,r irt Im' iv.|iiir. cj u, aiil i.'ij.aU.' iinprolKilili'

4M-i'ti I re iiio. Sir iL.i|il(r .\.. jii.sl.

16. Care exercised is to be proportioned to the dangers to which the

ll/lll iUfrrl<. ".-.<> I.il .1, llliniiill liUi- lir

li.ii-J;,'M" I. Ill i|i> II, I- 'ri'oiii'iiii*.

1/ Ill i: It. »'... V. I.ifl, (HSJ) o7
lix .ill.'i 'I'll lliir »iiiMi' I'tfri'L l< I'll 1

1

ltii,'l r. r, ,t ,N7 /,, /,'. (•„. V. Si 111,

r

(iMUi .'i I III. \|i|i. (is;>. «liii<' iiii ill-

-lllhlll.ll llllllllill- (111' lll'l'l iiihiiil. l)> Ih!

lu'iiii'l III ilii "iill ilnit liiiiii.iii liiii*. \i\i

il iiMii. mill fidi'i^lil, ran ilu" ^ii* ilis-

.i|i(irini'il. An in-Lnirtiuii lli.il luvli-
('.lilt' III! (lir piirl of il<-(i'iiil,nit. it l,ln!

> ml of -III II laii' anil |>i iiili iiri- a- |iit-

i.M- "-.killi .1 in thai Im-ini-.i" iili.^irK-

iimlir tinular tin iiiii-luiiii-s, iinil tliat

lanl. Ill luilinan ran' nii tlir pail. <if

I'liilltlir U till- llll-.i'lli'>' lif -Uril I'.ll'l' u*
iijilin.iiy |H'l-l.Il^. ••-killiil in Ilii' liii«i

tir-.-" Ill' was iii;.Mj.'iil in i';i!iiiarilv uli

-I rw iiinli'i' «iiiiilar liir'.i.ii-'.iiii.'-, i.

I'luininiis. r.iiiilixh V '..ill I -III'' II. .(

.V. I. A", fi.. I'lN' :. v; T, X. '';•
^.ii.

.•). .'i.'! ."<. \v. .-i;. . r. ; . .,ii

iiiihl. iif an iii-ti ai'i'.i- .. . !. ,•. \,i-

111 llii' ili';,'ii'i! iif I'l,- - ;, . ,. ... ,,'r

iiiu~l. I'MTiisr, l.y . ,'..'.

wiii.l, -Ui the 111 ,i~~ '.

mini." ii i>ri>|i. rl' '
i

. ,1

1. \'„f„n- ,( II .
.',' . . ,

•,

!'s. j; s. K. x:.'.. , I .i: ,

a I'iiilwa.v riiin|ian, -l

tiiii'k in tli<> I'linilil.iiiii .

laiiM' injiiiv, »« far iim liii . ,i .i.i-,im

alilv 1h' ilimi'. in an jniiiiii f r inu'li
L'ltilly iiiii«iiii; ilui ili'al.li uf imi- <if its

lii.ikriin'ii, i.-i I'lriiMi'iiiit a- iiM|H<iiiii,'' iin
llii' iiini|iaiiy lli,' iluly to ii-i' llir •jii^rli-

<-l. lIl'L'll'l- of ilili;..iiii.." I/CVKI/II '/',

/.' '(,. V. t:,lixi,„ (isinii .-,r, Kan. I'ltil.

•11 I'ai'. i;l'J. .\n in-^lriiilion tliat a
r.iilniail it.nipany owe- tin- •|ii;.'lii'<|, t\e-

(.'111' of iiiii'" to it< cmplovi'i'i \* I'iriir-
iiii-ni. 7'..r.iv r. It. fi,. \\ l.uoiiM (Ti'x.
' i>. .\|ip.: ISiii,, :m s. W. .llii'. In r„r.
iliii-i V. r,ihri- liS'lli) 2 Ti'V. Civ. .\pn.
ri'-'X -21 s. w. •.':(:. „„,. „f tl,.. i.wiino-
Uou» was to till! etftxit tliat a railway

.:i "ll.

.' .'I >
'

/,. ...,./

. V.i.

l(

p i-

I'K II,

ii.iiip.i'i;. , iliity 14 not pti foi nii'il Mni-
pi.v liy I'liiplimn;; loiiip.u-iit mill In tr
p.iil' aiiil iii-|ui| it, ,.,,;, ImiL it iiiu-i
-"o Mial ilirv ail' ai'In.illy ki'pl in n-
|«.iir; ami iU faihii. ii. i|o m> »il| vvn
ili'i II lialili' for .iin in,|iii) to an nn
|.liiyi'i' ri-iilliii;; I, .i.iiom. In anollii
il «H- aUi iaiil M.iMii tliat llii- nii'a-
llli' o{ till' ii.iiip.iin '- iliily Hiu, to «'\

iTii-i' -iinlinarv ('ti'." U wiii lii'lil

tlial. laki-n a- u hIioIi'. Hh' iii-lriiilioii
iliil mil iin|ni*i' unv jrnali-r iliilx npoti
llii' ronipaiiy than tli,il of vxciLi-iiiH or-
ililiai\ rari'.

' .\ riiinplaint is not iliiniirralili- on
• 111' yliiiiml Unit il alliy.'- that llic vm
plii.M'r «.i» Imniiil l4i ii-i' a ili-aiiti of
rail' liiL'liiT lliiin till' law rripiiic-i.
«lii'ii' oni' loiint ili'i'laii'i Unit it uii«
lli- iliily "III I lui' ami piii|i«'r ran-
fill till' -,ifi ly" of till' plaiiniir. ami "to
llii' <'\lint of III- aliilily, liy iliii' ainl
|ini|M'r .-kill ainl rare, -o to pio\|ili'

. . . jw lliat till' plaint iir I'oiilil

siifi'ly work:" iimi anotliiT itmnt ilti-

flaii'-i that il was tlir I'lnployi'r'.s ilnt.v
to kii'p tin- inarliimry, I'tr," in as (.'onil

onlrr. -afi' lomlilion. ami iimliT il- iri""!
iimlnil a.s liiinian i.iii'. fnn-iylii. ami
plilililiii' itmlil riasonalilv pro\ iilr."

Till' woriN "line ami piM|><'r can'." in
till' tirst t'onnt. ami tlir wiml "iiM'^iin
iilil.y." in \u: si'diMil, ipialify tin- n-
m.-iiiuliT iif till' i'\pri— inn-, ainl [MTiiiit
tliii iiiin|iliiint ti> III' I'on-lnti'il in sin-li a
»i'n-i' thai it diaru'i's tl nipliiy.'i-

inirily willi a iliity to iki- "n-a-nnalili'"
lap'. S'l'ilh Willi Iniini.r. IU,. v.

S.uiih liss.S) >(. Va. .'tnii, 7 .»5. K. .Iii.-i.

'Ilmiliis V. Oil III, tl liiiiuiir. Cii

(ISllSi '20 \Va«li. -JIM. ,") I'ac. l|!l,

w.'.ri' tli«' sloppin;r of tlii' air -Imft of
11 fan ill a mini' iimliT tin- iiilliicnii' of
till' I'xi'ili'iiii'nt, ami <.iiifii-i.in iK'i'a-

sioni'il upon Ihi' ili-i'nvory of thi' o^uised
Jie death uf some of the miners.

fi
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servant ii exposed.-u. J!„lr an,/ 1., I h. Ihc <lisn.lranl,igc of the mas
ler.-ihi' w.ll-kn.pwii <l(liiiiti<.ii of ncii:lip.iia- bv Will.-s, .1., as lifiiii;

"llio nbscncc (.f ,.;,rc acn.idin;; to ciiviimstim.v.s"' is lippli.-:,!,!,. in
<-i.soB invc.lvinj. ii,Juri,.s t„ >,.rvi.i>ls.- TUo Ar.^wo .,f <m.v, tluT.fn.v.
wliioli the, masl.T is U ,1 f„ ,.x,..vis.., is inciisiiiv.i l.v tiic .hinfrn-s f.
Ik' ai.i.r(.lK.n.l('.| or i,v,,i.lr,|,' ,,r, „s aiiotlicr .-asf |,nls ir, '•innst L pm
IHirtionat.- to the .]j.iif...roiis Hiilmv of tlif iiu'ims, instnimciits, ,iii.|

inacliiiH.ry iis,.,I;"^ or, ill liic wm-.U of tim Siipivi,,.' ("oiirtof tl,..

I nit<>(l Stat<>s, the "inast^T is Ix.iiii.l to ohscrvc all tlic caiv wliici, pni-
(loiicc an.! the cxiaciicirs of tiic situation iciiiiiiv, in provi.liiiir th,.
servant witii inacliin.Ty or other iiistriiinenlalities a(le(iiiatelv'"saie
(or use by the hitter."''

' Viiuiihun V. Tufl Vnli- II. C. (lS(iO>
.>_ Iliirlsi. & N. i;7!(, dss. •_•!• |,. .|. |.;\,-|i.

N. S. 247, <i .hir. \. s. S!l!», 2 |, T .\
S. m, S \\„.k, l!,.|,. .-,!i».

M'asiw ill wliicli it »iM i'\|)ri«-<ly
.•iilnpU'ii jiri> /,'.;/(,v V. I'liiiisiili-iiiid It.
Co. (ISII.'t) l.-,4 |-,i. ,r,,i,j. Jti All. .-.!IH;

Dill V. I'hilliii.i 111,IKS C„. (lf(!).-)) Kill
I'ii. r.j't. .(j All. tioi.

'Ill (ImlJ V. \nr Ytirl.- C. <{ // J{
U. Cii. (IS7!I) 7(i \. V. I _>,-,.

* I'lirlrr v. Ilnniiibnl A- SI. J. /,*. C.
(IS7!t) 71 Mo. 72. ;ii> Ami. I!rp. 4.-.4 (in
.•"ti'iK-tliin iipprovol) : .Muirlniid v, Ihm
nihiil ,f .S7. J. K. C«. (ISS.-i) lit M,,
.\pp. (i;i4.

^ lliiiifih V. T< riix ,f />. /,'. i'(t (|H7!li
UMi r. s. 2i:i. 2.-. i., ,.,i. (ii2. <i(1i.t
sUit.i.nicfils .if ;i. siiiiinir Icii.ir ;u<- 1ii«-

fllllllHilltr: "III,. „ I,,,. ,,f ..i^jii .,„,|

v:\Tv rci|iiiiiil nf (liiw,. «||„ ,|.i|. .|,„| ,.,,„

tr<il .iiiili a^TiH-ii's iif |HmiT iin<l iLiiilit
iiiiist li«';ir pro|Hif(.ii>ii to (111- <iiiM-i|ii(ii

ces lialilc In UMim fioiri tlii' want. <.f

Hiiih can- and skill." Tlkii it /'. /,'.

Co. V. Horn II (ISII.-,) 14 C C \ ;!7.'i

.10 r. S. App. l!t(l. (i7 K..rt. '214. "Tin-
iimixint (if larc ri'ipiin-d i-; iiica<iii(il liv

lln' I'.ireiiiii-tjimi's i>f cacli ,:,<,•. ili^prnd

in^' upon till' kiiiiN of niacliiniTV ii-cd.
till- ri-<kj imldiiil iit lis i|..|.. arid the
lia/aid (if till- l>u-iv,.s< in \\U\r\\ used."
lonm V. \,ir lor/.- I\ ,( II. I{ /• i;,
(IHSO) 22 lltin. 2S|. Til., duty .if ll.c

jna>.tJT is "to cv.'i'.i^.' •/nalir car.'.

"Ik'II • . . ]\hf iiia.liin.i V I in t\<r

was known, or iiiiirlit liy impiiry ami
insjMili.in have \wvtt a-.<'ii:iiii.(l, to I...

daiii»i'i()iis. tlian wlicii it, was conipara
tiv.dy safi' under all ilr. iim-lhuts."
Tiinirr v. (lal,hl„,ni l.mnli, , r„, (ISIMl)
1I<> \. C. .•1H7. 2ii S. !:. 2:1. Wliat is

rrasonalil.' and .inliiiny .•in- .l,|<'iids

on the nature and cliaraoter of the im-

pl.'nicnts. and the daiiu'crs to Im- (>n(r>iin'
t.T.'.l in their n-... /•,„,,/ v. //«,,„,/„,/
•< ."-•/. ./. A'. Co. (iss,-,) sc, Mo. (i:i.-,.

"In .l.-l.Tiiiinin;; IIi.- ,pi<.si;..n ,,f i..a,.,n
ahh' eaic on th.- pail of l.hc ma^t.r.
• . . rc;;ard niiisl. |i(. lia.l t.,> l.li,-

ri-ks aii.l ilaii;.'i'r- altJ^ndiiiL; tli(! use of
the in-lniin.nlalit.y fiiriiisli,,! Ui,. s.m\
ant in his .•in|doyini'iil." .inilirsnii \.
\l III IK SI, In ,f \. il . /{_ Co. (ISSM) ;iii

-Minn. .-.2:1, 41 \. \V. 104. "Tl an-
lliat th.> law rc.jiiir.'^ for the Haf.-tv of
th.' .•nipl.iyi'n is that viin- whi.li is to
}rard.il liy the c.iod .^iniinon s.-iis,. of
iiiankiiid as i<'a>.nialily ilu(! niidcr all
th(! .•iniinistanc's „f' 1 1,,. ,.)>«•." (,,

liiiiihiis ,( v. A'. C„. V. \y,hl, (IHtill 12
Hill., .St. 17.-,, •Ti„. Measnie of u nia<-

' tci's duty to his ^.Tvant is icasonahli-
care, having' nd.ilioii to the paili.'s. th.-
hnsiii.ss i>i whi.h l.li,.y an- cntMi,'.'.!. and
III.' .•\ii;..|iil.s wliiiji r,.||iiii-,. vi).'ilanii'
and att.iili.iM." tllinr v. Ohl,, l{,,-,r
It. <•„. (lsii.lt 42 W. Va. 70:1, 2ti ,S. K
444. In /I'.'.v/ V. Sliiiliiiiinr (ISD.li
2;« c. V. A. ,isi. 34 r. s. .\pp. 727. 7t
I'.'d. ISd. Ml,, conrt. in sp.-akiiijr of tli,

.Inly of th.' ma^t.'r to pnivid.- a r.'ason
alily safe pla... in whi.h the s..nant
tnay |i<'i form his woik, an.l to k.'.'i> il

in ~Mili siiital.li- .on.liti.m. said: "'Ihis
'Inly is n.it ah-olnl.-, hnt rclaliv.-. If
is ni.asnr.'.l hy th.- nat.iirc an.l chara.'
I.r of th.' ••niphiynicnl. thr locathm .if
th.- pi.inis.-s and th.-ir siirronn.lin.^
I hen- an- cnipl.iytii.rits t.h'f .d Ihi-iii
s.h.-s arc nof.-^iiily datiL'.r.iiis. i„
.••;in.'. li.iii with whi.h no p.)siti.in cart
II.- iiia.h- v.ur.-. In vinh .as.- th,. hiu
r..|iiir.'s of th.. nia-l.-r that h.- shall ns-
oidiiiary .arc that the .laniri-rs of th.-
(•ni|d.iMii.iit are n.it iinn.-.-. -sarily en
i.iri.'..l: that h.- ^liall tak.- pi(>(«-r .an-
to fiirni.sh such snfejfunrds as are cu.s-
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Tlic cases in wliidj tliis |n-iiicij>Io suf:j,'(sts itself as tlio ii|t|)r(>|iriaU>

ciiierinii of the iiiasler'h fnltiliiient nr iiciiifiillilineiit, of liis lej^al obli-

^Miidns may Ik' t'liid to fall iiitu IJiri'c calefini ie>:

(Ij 'Illiise ill wllicli tlie Ijiisiiiess earrieil uii liy liiiri is, ;is re;riin]s

its unliiiarv incidents, nniisiially ilaii^jenms, siidi as that of a railwav
ciiiiiiiany," or of mine ownersj or of |Hrsuns o|K'riitiiij; .«•; elevator,"'

li.iiiiiril.v vMiploycd in the innftiiiiianii! •••The iiiiiiiii;;its of railiiuiil coiiiiia-
111 liki! )iiiziiriliiii-i s«riviic', mi llmt tli<- ni<s uii- cn^MHid in iiiikIui Lin;; lor
"irvant cxcrci-lii;; |iiii|ii r i^in- may r.'ii |iiiilil, ;i liii>iin'~< wliii'li jil tlii! 1m'<I. ia
ilir his si'i\ici! wiLl I «!.\|)€>«n"rc to lia/anNnis |j, jiiiiiiaii life. In pKividin);
(laii^'ii^ (hat arc m.L wilhln 1.1 Iivimis «>iiiirl u«>]-i ami -afr a|i|iliam'<-> Im IliT'
s.-i|ii> of till! cmpliiVMU'iil. ii» n-ii.ill_v car- ihc of ihcir cmph.yi'cs. their plain Ic^'al
ricil on." In Ihniiiiiii v. Ilnixh III,,- ihity. to say imlhi'ii^' of llic illclal<-s of
trie l.liihl fii. (ISlMi) 1l' .\pp. Div. IJli. hiimanll.y, ' riH|iiircs ^'rcat vi^filanw.
4J N. V. Snpp. Till, the curt appoivc.l Thiy caiin.rt. he heard Ui cxcn.^T thcni-
a ciiarirc. that "the can' and prmlem-i" .sclve.* fmni lakin;; all ri'a-icinahle ftire
|c-,cici-cd hy the employer in Ihi! scl on thi' ^'loiiml thai I'an- involves lalnir
tioii ami pr.ivi-iori of appliaiici-i for or cNpciiM'." Murtnti v. tuiniil, H. ('.

I.lic- ii>e of the eijipioycel iini>l lie pro- <( I. /,. Cfi. (ISIIO) SI Mich. -iiA. 4(1
\"

|N>rli<iiiei| to wlial may piopi'ily lur I'V U . III. Scir aNo l.'iiiis'ilh ,t V. /,•

pc.tcd of him niidci the ciniimsl,anci.<. <„. \. Ihiiis (Isiiii) <|| .\la. 4S7, S So!
and im-i<'a«e in :i corre.|«.iiiliii;.' ratio ."i."i2 ; SI. I.uiiis, .1. d T. It. f'.j. v. Trni
uilh th<! daii;;cr and hazard nccc<-:irily li 11 (ISKIi :>\ .\rk. -iSII, H |,. jj. A.
comicilcd with till! use of the appliaii 'I'lW. I.'i S. W. H:ll^ It! S. \\ . -iwi, a (•as«-
CCS." Compare the laiiLMiaye 11-.4M in in which tin- injured servant was nx-
VcH- Viirh i( f. .Miniiifi Sinnliinl,- ,(- r,,. posi^l to the "e\trenn'" <lan"cis of thn
v. /,•„,/,,, (ISH7) II Colo, ti, |(i I'a... H.,rk of car rcpairin-;. So U has Ut-n
il'.l: .t-^hliiiiil Conl rf /. A*. r,i. v. \l«/ said U, lio the dutv of u railroad c.in-
/rirc (IsilTl nil Ky (12li, 4:2 S W. 714, paiiy 1.. exerci-e "ilu! hi^Hict decree of
4.1 S. W. 2(1,: \\,„„l V. Ihi'irs (IS'.Mil dili-<iice" U, c(.n>lriict a safe roadlM'd
S.I Md. -J.". .-M .Ml. S7.;; I.iim.ln Sln,> and fnrnish safe ami soniid machimTV
/.'. r<i. v. <•„., I ISiNii 48 \..l,. S(I7. (i7 V. r„li,„ihiis. r. a- /. C. H. r„. v Tin.srh
W. 74(1: l<i./.>-w,i V. lUiimIt (ISSSI (lS7.t| CS 111. .-,4.->. IS .\ni, Kep .-.7S
li; fir. .-,|-|. Ill |>ac. 7(i.".: I/isvoh,-,- /'. /,'. In other Illinois c4is,.s the |)hia.cs nsed
r, v. r-,, ,,s/,,,,r (Isssi 71 Tex. ;!l(l. !t in re;rard to railwav oimpanics an-
S W. -IfVl (approviriL' n .hai;.'c that "hisjlicst .l(;.re.- of vlL'ilance" (riiir.Kio
llii- caie to he u-cd is In he .considered .f- I. If. (•«,. v. Sim inn, 11 (IS(i7| 4:1 |||
Willi rcfd.-nie to (he risk to he in :i:i:ii. ami. a "hi'^'h rtc

ciured. and iiinst he riMsnnahly pro|)<ir lTnl,<l,,. \V. ,f \\.l{. r,i
lioiicil to Slid, ri~kt : <'ri,l;ir v. /'i/v, ,/ ,f f|S74| 71 111 Jirj 1

./(•„. II'.IIMM :i IVnn. (I)cl.l pt \ ,,. s„.ni to Ih

rts' of can
l-'n ih rifl:^

'riies(. st^itement.s
' '"• M-i.' |M I. |p. S4..-111 lo IK- inconsistx.nt with that of th(>

1. .1(1 .\1.l. til: Trihoii v. Hi null ,111 l."id Illinois court, of appeals in a vorv ro-
Mui. ro. (ISSC) 4 ftjih. 4(1S. II I'ac. cent case. mIi.i,. it was laid down'that
('•-'; Shiilinll V. CliiniiK, ,( V. 11'. A'. " - •

'V (is!iS) idfi inwa. (i:t. :r, \. w. Mr,.
It has. however, been held that an in
-tiialion that it was the duty of ihi-
<ii fcinlaiil to c\ercis(. that dej.'!!-!' of care,
cpiitinn, and vii;ilantu> which the <ir
"im-lai s jiisllv demanded is ohj
lii.

til.
. .

-"
I - , -

"luii opinnin ns t^) what caution ami prevention of ; idcnt.s arisinj; fiiini
ilili/iMice Wire iN-mandciM.y the .iniim llic a.-, iiiiiiilatinn .if L'as or iiiTht ox-
-I Hires of the particular case. The Iih'sivc siili-lanc.s in the mine." was ap-
lii.il jiidL'e should slate that onliiiary pro\ed in Wiilrm r,,„l .f I/ni. /•„. v.
i.in- i- tlip standard, and then dclin'c lt< rlmiih ( 1S!I9I :t(l C. f \ .lilt !)4
« lilt ordinary care is. Tliu^ \li,ll,ti„l l'..d. :|-2ll.

I! (',, V. Tiiiih.r (1H!I8; Tex. Civ. App.) ' M.lin nur v It-iil, If. ,f r„ (IS9S)
44 S. W. 8!)2. 70 111. App. 010 I niasUT IwiinJ to UM

the master is not luiiiml to exiMcise a
"lii}.'h d<';.'re.-" of ilili:.'.'!!!-... WnUdth R.
('„. v. ram II (IS'.lHi 7!t 111. App. ."idS.

' {slil,i,i,l r,,„l ,f- /. A*. r„. v. Will
I.IK i|S!i7) 101 Ky. (IJii. [-2 ^. \\. 7 It,

l.'chcarin;; denied in lul Ky (i44. 4;i S.

I-
\V. ^(17. .\ii iiislnii'lion that a mini--

iMc as snlimittiii^' to the jury, as <iwncr nnist nso "all a|ipliaiiics readilv
-laiiilard of care rcipiiied. tlndr altaimihl... known t«i -ciemv-. f.n- th'n

%-.hl
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il|'|»llilllClS.' '

••--I'll l..l(l ll,;,l il.al, ,.|,.v ,, i

'

1

'"-'I- ^'l-.l l..l|..„,,|.l.MIS ..-i,,;,, ,|;,„

H-I.-M, i.,:ul ,,. i„ , ; :
'• '-"". '";' -^I'l-^n.. .l...,„in.lO.. .^

:::s^:- ,;;,l;:;":LXr£;:
""

^'f^:; c;;;:;,;:;: ;,-:-,;:>

i^i:ir:;;:L;:;r;;;££ Tfr s'
'™ --'"-; -;;;„;:;:;;

.I.val.-r .,,,1 f,,i , l' , :
'' '-'ff-""! ,'".»" 1^"'^' "' i« -I'-'l-l !

'•.-i--^. in V I, r..V I,.;..:,, : ..' " ;'l'l-l';-,-- "".1 ....i,,! „„.,|

or »'
:";'::':;:::;,r': i^;^ ;:r'-';r

" : '- .^-'i^. •' "iiiJ:,.:",:
>.-.i-n..- in'v :;„i,;!.^,;. '"f^,: :'.,r, :;:,"^,:'^'"""'";-:' -'i- " --'"^i. -.

Ml. :iii.l r.,„,«.|,.Ml ,.,,L' f :

'•N|-— --I <-n.liti.,ii. ..ii a l.„-.,i„.,l is ,

.

>i..iiri.-.i..in.n.v,,. .,,..,,,,,; ..,;:;:: ' -; :^;t"-;;% ",/';;;'! V'"''
"

ii|"'i« t.lifiii: lilt ill ~ii,|, ,.,s,., \vi.' .. 1 . ,
•' '• '""'• < -iiil'.ii'

on (.III- j.i..iii.il,.is ili,.|.,,f iiii,| .1 „,. f I

"."•'" 'I'l'l 'iial, II \|»,-

l.'»p,,iisil,|,.. ,|,i,| „ |||,.|,,| ... ,-|
" ', •'"".,. "''•'' '•* -'"< '-ii-- ami oi.li

lan-.T to lilV |„.,1> ,„
I , I ,

1'
i

"" l""l""'-i<.f a ,«.,ul..r m.!l

.iai-.-r a„.;,i,iii,^ ,,„..ni lh:.,„,r:
, ,

. h
,

'i'

i,
' ;;,i; i!;';; i;,'r ,'"'l""-'"

'"'"

:::t^r;:''::;;!'-i::K'^;::,rr-:!;i,^i!r'r''^'F'^^
it niav 1,.. iai,l .1,.«„ . ,, i,"

i

'

f V"" "." ''"""I."' -^^'-"i-i- Ll- -lia-li-m

""';;'••'' »"'' ^r.." "iisual ,1a..- J:,,";;;, .;:,' t^M,/"' '"• ^- '''
;.'<T llllTI' lllll-t ic ||«,.,| ill! .,,,1,1; ,„,.,. 1..,. , ,. ..

^
-"'"V '-- •-. ...i..«;:",;;''':!'i;:;;:: „ /•;:'-'

:

•,:
v^V"';r," ;,r'"f„r II,.. pn.v.i,li„ii „f ,„.,.i,|,.„u ,„„| i„,i -Ml ,.v \ ; " '"'•'"

that tl,.. „...i,.., ,„ ,.,..),, .;:',;.j l'\-\J trk/TT''' '"!'"

aua.nal.l.. a,,,,li..,i„.s vv,|| 1,.. n...ar,|,.,i I/, , ,'.s.-., li-x
,''/''" '"'' •""

"<••• l'^"'«"> "n,i„l,.,l «iU „:...r ,aii 1... ,-
III , : ,,f ,

,

I.in.^,„t..,l l.y pr„,„.r p. ,M.i„„s x,i,l, n,.„i . . f . W f

"' ''^'"-''":'-

l-o (ak.-ii l.v ll„. i,i.,„i,t..r, „f <|„. , r ,

op..|:,f,. a ,.|,„„. ;,

I tj i.jo L. B. «iji(;ii la Iialile to oomo m coiiUtt wit.!.
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(i') Thnsr in wliirli tlic perils inciilcnt, to workiiii; uiiji imn |Mir

lii'iihir iii.«lniiiH-iil:tlily or mI ol' iii>l rmiiriiUilitics iiri' ;;ii iitcr tiitiii

ilii.M' iiK iil<'iit to Wdi'lsiii^ will] (iilur iiisiniiiu'iitiiliiio ctiijilnvrd in

i!ii' .-iiiiii' (•"•.iccrn.'"

(''i) Tliipwc in whicli llic n(l•(.^ity t'ur cxci'cisiii^ mm iiiinsinillv lii<;li

.1. ;:iic ul cant is [(icilitMircj lor tjic rniMPii ili;ii, un sniiii' |i;iriii'iiliir

(M'c;i-i(iii, the S4'rviiiil's cnv iritunicnl is rcniliTccI s|i(('i;ill.v |irriluiis liv

-nir (MMsc wliicli is nni iipi liiiivc iniiiir ihc nuriiiiil luiiiiiiion.s nt tiio

rii!|l(iyMicnt.'^

llii' wiirknii'Ti is pii)|i< riy iii-iil.ili-it. vnnl i< :i «m,ill oiii-. I'lfhii v. Miiiiir-
Mimiii. V. riirliis sifiiii r.iiiiiiit ''". "/"•/i'. i( SI. I.. /,". r.i. i|s:isi 7J Minn.
i>W) 21 It. 1. .-[sii, a:, I., i;. .\. Jiir. 11,11. :.-. N. \\. 7(14. Ill,; ••.ii-.lni.iiy

i:i .\l.l. .S74. .V trcillry ain- . . . (.ii<-" in nin-lrm l a -.Hi- i i;h l<. iii|Minil
i- iliiirv'icl with iin iii;<'iiiy of rMi-cdini; "f a i.iilrnail tMin|iaiiy, inilihli>> llii>

w.iMLiT to life: anil . . . wln-ii llii- iliilv tif making |prii\i-ion a;:.iin-l. tin-

!f.;i-latnii! aiiUioi i/is a mi |«iial inn tu iiiriia-cil ii«k aii-iiiL' linin ii> liriii;,'

n-c ~nili an a;;ciii;v in llic |iiil)lii' >li<rls I'nill ill pnixiniity lo u. nn'nnlaiii ran;,"'.

Iliv law iiii|ilirs a clnl.> ui ii^in;; a mtv ' mun I'. /,'. ('<." \. Ii'ltii'ii (IS'.iJi |

liii;!! iIil'Hi' i>f larr in I.I nii-l riid i.iii ( 1 . \. .(."il. 4 f. S. \|i|). J2I. 4'.i I'lJ.

and <.|Hialii>n of t'lc a|p|ili.in(i-. fur Ihr 'i.'is. In a mining; <a-i- ii. «as said:
u-i; Id 111, It a;.'iiiiv. ri'Muirin;; (.lii> iip||iii I ln' rair iii|aliii| i>f .i nia-tiT in ri-
iilinii to riri|dii_v I'M'iT I'l'iiMiiialdi- |iri' -[mtI. to niailiini'iv and a|i|di.ini'i'~ ii

r.nilioii known lo lliii-i' jiii,,i ..hnI of Ilic niiiili lc>s whin- ll'ii' -iiviii- ii'i|iiiri'i| to
kiiii«liily:i- and skill i-<'i|iii>iii- fm- ili,. I)i> |iiiiorniid i~ on tin; -nif.iri' nf llii'

-air tiiatnii-iit. of smli an a;;iiu\ . for i-.iilli. in ii|M>n d.iy. and il~ rliaiarlcr
|ao\idin;; a;.'ain-l all daiiijiTs iiiiidrirl and a|i|iliaiiii'> an- -iiiijdi', than « liiMi

to its 1IM-, and liidds il aiconiilaldi- fur llii' niailiiniTV iisid is ilaii^ri'i'iini and
llir injiin of any |ii-r<iiii dni' In 111!' iiii; "riipliiMli-il. nr llip nnik i- |ii i fmnifd
l.^t Id' lliat duly, wlirlhir tin, |i,i>,,m in a |da<v ami at a linn- whiii i.ln> ,iiv

miuri'il i^ or i~ not. onr nt il.. ouii .ni iniiihlin^ dan^rir- aiv nnl -n olivimi-.
pInyiTS." Mr\,lflill v. r,,illlll I,'. d- liiilf II V. Ilinhll (ISIl.tl Ii ( r \. 1110.

F.hrlrir fii. (Islllii 1J7 rniili. 1 I.".. :!") IJ I'. S. .\|P|.. .-174. ."Hi I'nl. !i7;i. .\

Vll :U1. Ill i'ltihiiiii V. lIv'.iK r. Ipiakinian i« ini illfil lo a"iiinc that (In-
/W.I/. r<). ilSSSi 4" l.a, .\mii. 17s. .'t roiiijpany will lak.- that iIi'lti',- .if iai>-
So. il'J.'i. il wa» laid ilnwii that. Il f a sviiiili 'oiniiiin-nrati- with Hit- in-
-nMl.-t. cair and dili_""'liii'" air ilc rna-u'il dan;,'iT of it- Imalinn tin a
iii.iiidrd wlii'ii' the i'ni|diivnii'nl is a trradi- and a riir\i! in il.. Irark. Inl-i-
daii.jiiiiii- niir. likr that of a lini'iiian. mil inniil ,( (,'. V. II. r„. \. ./,,/,„s,,„
Sr aNip Itiinir i',,,,s,,l. El.riii, i;,. v. il'.MMii l>:| r,x. civ. Aji|i lllil, .->.-, S \V

,_i .si»i;.«m (isi).-,) 21 t'.do. :i71. :il I,. I!. 772.

I .\. .-piili. 41 I'ar. 4!M». " I nl. i- Sl':lr f ...l A'.;,,i,/ 7V./,,m/
'•In ri.hiiiihiix ,( .V. /,'. t'o. V. W.hl, It. fii. y. l-ni ilss!ii n K,in. 71.".. 21

ilsiil) 12 dhio SI. 47.-.. il was laid Taiv 7i'7 la la-.- u here nii'ii wimi- at.
'Ii'.\n that "riM-nnaliU- ran- I'm Ihi' umk on a ln~llr ovrr wliiili trains
"•'''y of 11 in|i|oyri-, uhii'li rr.|iiiii- "I'vi' inn al. inti'i\al-. and tin- n.inpaiiy
of till- ciniiloyir aJH.iys an alli ntiiiii. in did lint laki- smh [.ri'<;jiiiliiini a- hiip

5 a iiMM-iiii'. iKiiiiim.ii-matc lo hi- <\|pn- |iro|pir in vii-\v nf lhi> Tiiiirnin.' Iirin;:

J
Mil- In ,|,ini.'ir. for tin- na-ini.ilpji' pro M-rv foL-.'V ) . Tito f.iil llial. thrro i- a

I
l.ilinn and -afi'ly of Ihi- onipliiM... -i.-atrr likilihiK.d of an idriil if Itio

= "oidd «nidinlly roipiir.' of Ihi- ..nipli'.yir l.iillii- nf fnniurn r.ir. nwilap lian l„.,.n
urialiT vitiilaiiii' iuid laii' in ri'trard In nfi-mil tn a< a .pnial roa^iin for si-o
t'l.. inad»nilli,ii,.<s of an rvpirs^ train. iiiL' that Ihi-iv i- no -mh ovrrlappiii.'
la- iMii a <-oiiiiriiin pa<.i'ii;'ia- train. Ihaii I, ..III:, I, y. \.„ )„,/.. /,. /;. ,f. i|- /,.

'I I fii'i'.'lil Ir.iiii." .\ railn.iv it.in r... ilss.'ii lull \, V. tii;>. .) \ |.- 1)44
jMiiy i. r,„Mid In lis,, iiinri. laiv in ki.-p W hiMV a raili i mnipanv li.a'lv's a
HI- 111,. Miifaii- .pf a lar..'i. and lai-v >uilr1i ,p|. a ;.'ia.|i. and ,.nrvi. in its

,^

'I.I 111 ,afi. .niidilinn i|i;,n is ini-iiin- Iraik. -n tli il llii. ,|,!i..,.r tn ..nipli.vii.s
'lit >i|-.n It in this n-iKil wlinv l.lii. in tli,; ..iPiraUmi of it^ road is |ii,r..as,.il

i
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It Will 1. .,l.„,,,.l ,„., in ,1,.. i^,nnnl:„i.„ d .,i„,„,i..„ ,f Z
•"'"'•'I'l.' fli.M. tlu. ,....„., is i..H,Kl ,.. ,.x..,viM. a .I..;:,-.... nf ,..„.. ,.„

.., ... v„s,.,i i.n,..,.. „,.i..i,. if ,.,..,. ,i,..,,n,. ,,.,„, i,„ :

ff «..t p Mis ,1... „,,,„,, ,,,„., ,„„ ^^„i^,. ,^.^
,^ „i.,i,„|„„ ,„. ,.^„;.

»Mo .U.I „niMun.;^,r any .,,• ,1., van.H,s ...pn;.d..us\,f H.., X";'""''.'•"••"""""'-"'' i"S 11,../,.. liufn,:,ni.Vs,lv,l,i. in 1

> ... ..,..,1... ,,... •!<. I.:., ••.•...,s„n.i,N...,,..i, ,.,;..,,,,:

i . wm V ' '•"••••""^!^"""-'^,
-^"^ i-n...,i.,n wl,i..|. is i„ns.st, nt „.,!. ,|„s ,.„n....|,. .s n-ganlo.l „s ,.rn,n......s.>« J].., ,„ in

,'n on,. ,,i.„.. ,.i„„ ,,;,. ,r,„,„,. „,,,'' V, hi
'':",'

, v.
"f ^'H r^^i.. ,.

.,.i,..r ,,iM..,. „.,,iin.s i,i„, ,., .; .,
• . -H

'";;'" ," """-^^ •'^" .•'..! ...,..„..!

<I.T'r..,. of ,.,,n. Mn.l »kill
•• ''" "' ;"'l"'^"v "..-..s:'' /{, rll,„ /.,...

c r. A. .xv». 4 r. s. .V,,. "'.14. m. v!;
'

'

"'":•'•;• •''^""" '•'"" "" .•."

'-.I. r-.^iS. \VlK,t i. •..,r,li,',.v"''.;n.''
'\','"'""-'. "I l-uMiMLT .p|.l.

"St 1..- ,„...s,„...,i ..V .1,.. .:,„,.;i'f "';;;: '""i:"'' -f -"'<. '.".i ...,..„,.'.

f

1 C. (

F«.<l

ni

the



S lilij DKMCKK OK ( .\l!i;. 31

>lnirliiiii is not nci-cssiirilv cnoticoiis iM'cini-^r llic wnnl ''unliniirv" or

•'rcii.soiiiiMi''" is not nsfd fur ijif ](iir|Misc uf ilciiniiii: il Iiliiratofv .|,.-

jri'ic ot' ciirt'.'' As til the ulilipitiim to use niorc tliiiii onliimrv cnri'.

wliicli is predicated in tlie ea.^e of minor servants, see gj 1>> d nc,.,

I'dsf,

b. Itiilc ni>i>llr(} to llir (hlrniilniif of Ihr inaslcr.— In the eases liifli-

erto eited, the |irinei|ile nnder diseiissii.ii has U-i'ii a|i|>lied for the

|piir|Mise of lioldinii the master to a stricter aceonntaliilit v. IJiit it

also innres to liis heiu'Ht. Tims, llie standard of ordinary care is

held to he satistied li,v the nse of verv ]>riiiiit ive an<l iiH'tlieieiil iniplo-

iiieiits wiiere the risk of injnry is hin small."' So, a less deirn f

care may ho siilhcient in the ease of a merely teiniM.rary stnietnre
erected for a particular purpose, than in the rase of one which is in-

tcn.led to 1h' ]ierniani'ntly used as a part of the iilant.'" liiit the
hiirher ohliirations attach if the temporary structure is allowed to re-

main so loiij; thnt it hecomes, for practical purposes, a |Hrmaneiit
one.-" Other <Mses hcarinj; upon this aspect of the principle are ro-

fcrreil to in J 2!i, j,(,\l.

16a. Master's violation of or compliance with a rule made by himself;
implication from.— Th<- fad that the injury was due to the master's
hrcachof a rule which he himsidf ha.l promulirated for the |.roi<-cti..n

of the servants is, at the very least, evidence fi i which iieyli;;,.,,,,,.

siiay he warrantahly inferred.' 15ut an instruction to the effect'!" that

H "cnniinrnsiiriil.. with Hie il,iiic..r tr> a c...m,Kiiiv iii.iiiit.iiiiiiii.r nn ..I..(tric wire
1... rr|LM)niilily i!|.|)icl..-iMlf(l tlicicfii.iii." ("inviii;: a .Inri^Tioiis run. 'ill ..v.t i"IS ,li-,j|,|,rov,Ml on III,. };i„mi,l ili;it it |>iililir siiv.t or all.'V is nut im insiir.T
w:is Oillilllal.-,! to .•ITiltc tll<; illl|.rr>sii,n of tlic s.if.-tv i.f |iiis-<-isl,v l.iit U
Ihal. Mion- l.li;oi onliniuy cure was de iHiiiml to tin- Iic'Im-i, ,|,..rr,;. „f ,..,„.
.i,a„,U.,l ,,f ,1,.. nia^l..,- .ki,|. ;„„, ,|i,i.,.,„,., ,„ .,.'"l., niak/tli,:

In Wnhnsli If. Co. v. Mrlt„,:.rh sun., safe n-Mii-l a<-.|,|.Mils so far lisllssj, 1(7 r. S. 4.-... -j; L. ..,1. m-2. 2 >,.,.l, ,af,.,y ,.;.„. |,v U,.. n-cof sn.l.'aro
Slip. (I. I!.|i. 'I.!-.'. 111,. c„,irl apiirov...! ami ,li|j-, n.-,-, U- s.muicI. -i, not ,.,--

.1 liiar-.. in wln.li Hi,. j„rv w.i.. tol.l ron,',.iis, altlioii-li il is ImK,.,- f„ jn-
III:,

I
in V1..W of til,. ons>.,|,„.n.-..s vvl,,,l, sl,n„.| ||,:„. ||„. ..„„i|,anv Is I.miiikI Io ,.x-

risiilt to ,.„,|,loy,vs from Hi., ..u.l.ss ,.r,is.. (|,„i. r,.„-o,ial,l,. ;,ir,. an.l .-autlon
ll.ss of |,.|,.ir,.,||,l|„. o,„.,-.,,,„.. „,„,„ „.|li,-ll H,.l||,| I V,-1V|S,.,| In- ;, r,.us,.,|-
-M.os,. r..|„„u ,|,.|„n,l I.I1.. inoMn,..nl .,f aMy canlions an.I j.nnl.nt

'

pors.vn .in-truns. (lie .l.f.n.lanl is l„„iri,l lo rs,-y- ,],; tli.. >.,„„. .•ir,Mims|,,ii<-,.s Ihp^r.r-I- ••j.o.lMT an,l ,;..„Ml .:„,.• in s,.|,.,.|. r„„v„/. rhmlr f„. V. Snn,,^,„, (IS!l.-,)
1M._' lii.ni. The in.Miijiij; of tl,.. .liar-.. _'! Col.,, a:!, .(l (,. |. \

.-,ii,| 41 ,.
"Ms. :,s was iM.Jnl.d out., pnl li..y.iiii| 4fl!l,

' '

l!'.- riMi-ti ,.f am |i..,sil,l,. niis.i|,|ni'li.>n- " SI, inlnni.fr v.Si,,;n,l (IS'i:!) 114M. n. niil. only l.y th.. w.irls wlii.li l.-.l Mo. .-,.-,!, >] s W ..I" SV» isii,| ..f .,

"I' I" I Ills sfji|,,.|i„.ni. Iiil l>v t.li.. sill,-,.- la. 1. 1, Ml.
' •

qn.Mit .I..,-Iara1i,.n. Ilial lli,.|v ...,n1,| I„. .<,,. r/,,,,^ v. /..„/,, MSS'l) n-J
1"' r"iov,-ry luil.'ss il «as aninnitiwh- Mass. .-,:.-,

slunvn llial ll„. ,l,f,,„Ja.,t ki„.vv. or - V,„•/„//, ,f ,r. /,'. r.,. v. aHmnnil'l by riasimalil.. .liIiir.-iK ..•' h:\\,- (1S)»li SS \-a -..'iii \;; v. f 4--,
Kfnun. Iliat llio n.-li..'..nt .Mniilov,.,. ' li„ll h.nrr J >,. R r'., \ r,„„n
w.us iiKH,ini,.t..Mt An iiisLrmliiin lltat (Isii,-,) i;i C C \ •'.ft Tl f S \pp

^ ;

,

^' f ?
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l< MM', n.

'is ..1 c.n.lu.., ,„...>..,•. ...I l,v ,1,.. ,„a.,..r l,i,n...ir ...v „.,t .... ,|,.. ..,.,„.

'"••-'f: ..M.n.,..s.„.l ,..n„i,.i,.al onii,., ,. whi.-l. |ix .h,- l...^,!

;'"7"''--
^:r;"

•|m— -.-..•i.ani„s,n,',i.,......, ;,:
;,

•

'""'"'
" "" '• ^'"'""-i ^v.s „,.. ,..-.,.„„i.„...i i,. ,,,;„„.

« t
.
>..„,.. .u.,n,...-v ,.,-.v ..i,.,,, .s i,. ,1,.. F;„,,|is| s,. ..i„.,| i,. ,,.,„ I

n.l ...... a,.rM...M.., I.:. ^

" *-
.^.,l,.,d.l.. .|,„.|„ ..|.,,|.„, „ i,,..„ p„,,...,lv,i„..,i,i,|,,,. ,,, ,,, ,,
. :.s a....,,..... ,,,^,,....^^.,,,,,,,^^

-M....i. ,

;;:.;:;;;:;',;:;::'""
^^- "''^" -'^'—•-...11,,., ad..,.

JU..~ .,,, .,f ,,„.... ]..> „.. l„.n,,i.„. i., r..i..,.ri,.. ,1... .,„.,,i,... „„„"" i..l.-.t >i..'.'.„,,|uv..,-,.„...,s:,;,;.i„M tl.,.M.,.v.,.,t, U. .-..f..,..,,,! ,.,;,.

-'.w;':;:'„/';i;H^r"i- 'l^;*', ^.':- z,^\r^';r --^ -<<' .i...t

iM. -. s. u. ,i.Ni. I,. .V,,,.;; V ,1
'/ I'll ' 1

"""""" "f i'"' '"''•. "

•N. .S. I.i!.. .-, .I„r. \ S i;-' 7 \W,
' ''''"'''"" '".'- '"rli^-.i.. Imt tl„... .!,.

5;:::;. :;:; ;;;:;,-;:;:^ ,-
,

!'• 3^:v:«™-"""'-.:""

.«v..nl......: will, ,)„. ,„,„,.„',. y,;- ' M".-t,...,: lM„ ,.,.., tM.v

I'a.a..,. U.f..„. it, w„. ....,1 f.,r ,,|„r, ^ N '

; ,., , |, , ,
"
J

"',''^'"^- •"'•••'•, •''

.H,>n.,„.r „l,..nMI ,.«..r i.. .„„,,»„. ..I,.!,,.!, tl^yM^nJ!' .'''T'"""

a.iM,i.JTia./wii...-,H;
I

';;':;' """' ."'^'!"^ "'" '"^

"

-•'-' "-..s

r-ir,.,i ..,,..,; ,:i:!r I . rrJ^'tfu^: ::::;'r-
""/•--"•^ ri..;, ..r ,....

<l..ri.- i.\,vi,t wliil,. tj,,....,, i, .„.„', .
"" '^^'"'^ r..Hi,|t.,.,|. si,„.,. 1.1,,.

t«..l..,l l.v' w;,.,. ,„.„,, ',!,!:,'' ; '"", ""-I--"*- "f M- r,.l... of ,1 rail

N'. /'. W. r„. (isvl) .-,!. Ui. |..7 4s •,.
"-'"•''"-•;•< <•'"•« ,,ro,H.rlv. „

.\it.. Rm,. 4.s:i 17 \ w s-.. I, »
'""1' '" •'""" '^ f'l.'i..liir ...

rrs,:r;r:;;,.;::j'?':;;:;;;: t ,
,;s:-^,v:,:'-:-- ^v- .;:,

;::itr,:;;Th,.":i-:;;;,,:r ,:';"''*; ...'."...i::...i:r,',rn;:";i::;,'.:r':;,

<...- "...•..',;, ';';;";;':..„'«•,;;;:,;:
;,; ;;7r"^;,.";.,.!,'i;;,r-;,;'/,

•;,':"' -'
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( vi.ii lire that :i <'i'I:iiii \vii\ -if .l.-iiii: llic w.rls \v;i- •iii-ffiil. Tlie law
.illil ll"l lli"' I'lllc "t' lllr r|||[i|.,\,r. i|i-|i||i< lii all;:! lice.-'

16b. Right to rely upon the recommendations and advice of othen.

Tl,( .liiiicnil rule ha- l.c, n laiil ,l.,uii. ihai a ma-in- is ii-iialiv jii>ijli<'(|

in ivl\ intr mi ilic ailvicr {iii<l v< < iiniKlat inn-. ,,f |iii'-..iis ..f' skill ami
.A|,.ii.ii<M.' 'riii> rnir lia- lie. n a|.|ilii.| in .•a-, - wh,.,-,. tiu- .[up-ti.iii

1.. ill Mtllccj ua- whrllirr ilic masl.T liaij attain.,! t||,. |,.jr,i| -imiilanl

. I sal'.tv with ivspifi I,, ill,' .pialiiv ,.1' an in-i niiiiniiaiii \
.- ami in

• i-i-.- wliiir till' Ic^L'iil .|iialit\ >.( ill.. nii'ilio<| aii..|il('<l t'..r carrv ini; ..iit.

the \v..ik in ham! \\i\-* in ilis|iiii(',' <'-|m .iall.v if h.' liini-.lt' was ii..t

.III i'X|»'i't ..!• -|..'.-iali>t in n'-|i..t t.. ih.' ~u\>}rr\ niaii..|- ,.f -n.-h a.lvi.-f

• I' n •..iMiii.'ii.hili..iis.' Oil ih.. .illi.i- hainl. it h.is l»vn lichl that the
ma-t.i' is m.t ii.i'.-^arilv ah-ulvcl fp.iii li.il.ililv C.r this iva-.,n.''

17. Oor.iparison between the degrees of care owe-i to a servant and to
a stranger.— Ill -,, Car as ,„, .,,,.,'ial in',' ,.f law intcm-m's t,. ••ivat.-

i' .hiiv I., lis,, ji ,|, ..r,.,, ,,( ,..||.,. ||i„||, ,. ,1,^,1, ,||,|, ,1,. .;„„.,,,., I .,^
••,„.,|i.

i':in," it i- iiianilV-i ihat. sii|i|».Mnir ih.' -iivMin-Iai,.-,- t.. I..' -iniilar,
.' iiiasLi'"- .,l.ii^ati,.iis I,, a >t raiii^.r imisi h- virinallv i.l.nii.-al will,
ill..-.' whi.'li li,. ,,w,'s t.. ,1 s.'i'vaiit. Wh.'tli.i' a i..i--.,i,'.'iii,.|-s „|„,„ ,I„.

liriniis,- ,.( aii.MJi, r t.. p.'i'lnnii a .'..ntra.'l ..(' - rv i,T. ,,r t.. transi.-l
-.nil' hii-iii.'-s. ,„• \>\ ill,- .liri','i iv.|ii,-l .,( ih. ..wmr, ih,. i„.rs,,„ ,.x-

i.'ii.lini: Ih.' ini|.!i.'.l ..r .'xpn,- invilathm ,.\>,- |,, il„. ,„.,..„,„ .„.,.,,,„.

iiii: it th,' .iiiiv ,,( s,,'in- that 'it I, -ist, ..plinarv ,mi'|. 1 |,ni,l,.n,.o aiv
. \,r. i-,',| t.. i.r..i.'.-t hliii a-aiiist .hiiiiiirs whi.'h «r,. ii,.iih,'r a.-tiiallv

ii..r .•.,ii-tni,.!iv,'K kii.iwii t., Iiim.' Hm i|„. „'.,|„' ,.{ this |,rin,.i|,l,. is

n.'.r-aiiiv nni.'li i','-l li.l, .1 in |,|-arii,',. l,y ih,. .h,..|rim. ..f a -im,|.li,,ii

y'.,,„W,,„„„ ,•„, V. SI...II.. (Iss.M il,..), „,il t.i.lJ.. iM„l..|' |l„. ,„|,i,., .,f .,,,I"l III. H<\ (.'ir,,r t., :,ll„u „ «it, .-vi,, , i, m, . I li.-,.,-,

l:',';,/'
-'-;'. •' •K'.-ii"" 1...-.- I.- '.v.-o,, v.^s7 ,„„„ ,u>i,,u iwfxliLlh,-,.- Ili;ll Midi I'Vl.l.'ll.l. HM- .-,.111- Ta. i;:i Hi \t| -"I-" ,v„, ,„

" :;" y. /;„„,„„„, I si.,1, IS s,'. :.:i7. IIS N. u. .-Ill ,,,l„„ f.„. ,,,,',,N-. <.,-. Ill, s,.,„.<. -..ll... -Il,„li„., „f :, ,.;.,.',„ ,,„. „^,||, .,,
.>>./.,.. X .>/„„„„„/,. ||.|||II, |.)il !>,,. «l,i,l, , oil, ,,.,., I vwi,. , |,„,i,.,l ,,., .1

/-/ >. h.rh, .,,,., :.l .^,,.. I. I/.., SI. \. .,„„,„.|,.,|tt
"•

'' '•''" "''"" '-•< llllll. :i-t II N. • ll,„,„„ml SI'lr I,,,., l-„ V r,/ .
^ ^.i|.|., :itl If,,,.-.' |..,,„,, -,.|,.,.,,.,| i„ ,|ss;, ; ||.,„., ,,,„,, ,--,; ,,

'
,

"":"'- ''^'~"'-"M"-'i-.„,. i„ ,1.,. „.,. ,,f is:.; / ,. SI. I.n'n. Itn ,
'.,

->"l, .i|i|.;ii';it,i-i ;/,,.//, V. 11,,;/,,,. /,,,„ ,|sa;i ,;,, ,., . ,. '
'''

,1 I' <,, (ISSSI si !, 1,1 -V 1- . .1 'I '' '"'"-'lll'lll'-'

..1 , l|....n,',. I.. I,!.,.,!,.. .,,„„„.„ ..I |„M;,IU,; i; ;, ,. .,„,,„,, „„,,i /,„,,." .sp.'.! ma-„n as ,„ ,„. ._, f,., v „f ,1,.. „,„ f„. ,|s.,,, ,s M„, .\,.,,. .'ij.. , -i,„i"I "I :. sl,ni,.|.i„',. u!,,,!, !„. 1,.,^ ,„., |,,,. ,'.„.,,, s..,. ;,|„, /,„.;„;„ , ,,,,.,„

,,'•,','"-''-''' '",'" '' '"'"" "f '• ' 'li-li"^'iii-l„'.| II,.. |„,-iii.,„ .,f ;i

V„, rx',''" 'J' 'i"
^''""^'' "f ' ••""i"" "" l"-'"i- t.. -,..i,r.. ..,„,,|.,y.

ffj



M\S||.:i! ^NMSKIIVVVr. f,„„,„

••^ ri-U ,1... ..,K.,a.i.,n ..I' ulu, :, i, ,•.,.
I „.,,„;,, ,,,,..,„ „,., „,.,. ,^

II, 111. I, lit i,,i,>iir iiijil -.I'Niiiit.-

On .1,.. ,.,|„.,- |,;„,l. wl„.,v „ ,H.,s..n is n.,|„in.,| |,v il,,. ,,.,|i„v „f ,)„
!='«• [• .;mt.mv . I,id„ ,• .l..,n... „f .,,,.. ,l.„, il.„ :|,.,..,i | ,, .,,,,,,
narv l„r il,- ,.,.,„..,.,i,„. .,, „,.,,. „,,., ,,„ j.,,^;,,,.^^ ^^..„^ ,^.^^^_ .^ ^^..^
.-i.-.i l.i.HHn .1,., . „.,.v.n. will 1„. ,„„M.. ,., ,v v,,- „n,|,.,- -i.v,,,,
M...,-..s u|„..|,. ,1 ,],.. |„|,„,.., ,„.,,„,„ ,,^„, ,,„^,,, ^^ ^^^.^_^ _^ _, _^|_| 1^^^^
.•..n>r.i.tnl ,..•;.,,-.. ,.r.,.,i,,,, Tl,u-. ,|„...,„„.M,a.,:nnii„,.,„lv ,|..

''"""''"'"''''''^" 'l"l"-Mlia,„i,li,.,i.„,.i,n, ,..,., I „,„„ ,,;,:,. .,1
|.i>s.„p,> „,. ,„v,li..„|,l.. in ...-.., vl.-n. M ...,.VM„. i- ,,,.v,.|,„.. ,,;,| ,

'""•
'.;' '"" •'"|'l<'V„MMt, „1,„„ , ,,„l,|i,. ,.„„N..S„M,v |„ !„M:;i,~, ,„ l,i,

iiii,>t(r.' . .- '"

E'„.,;;v";,x".,.>'-S;,r-„;',„::: :;;:„::-- :;:.r;r
'"-'? -

I-n-.,,.-.- lM,,i,».„ ,„;,y r,.,,„i„. „„;,i„ .\. ., r ,li.
',''''''''''"'' '

>" ^t ,•,.,...„, ,,„.. ,.i„., ,„.. i..i„n.„.,f -i..„ i„..,i ,L,h ;,,,;'
''''';•'

nn:::^ ;:;lr:;^;, ::r':!r:,;; ;-;; - !:'-,,
u:r,;!:;;'v'--';

-•-•::'

,.,., .
nviiiil III,, oiiii I/,/ ,„•/,;,„ ,. v

.•aMH.I l,y ,l..f....,iv.. i„>,,,„„..,„i,Ii,,,„ \ ^. „;s 171 ;,,,/;. v/' f
••,al |.r,i,r,|,l,. ,.||„t ..„„ ,„,,„ „„, i„ \ ,.

'' '
.'•';'" •'-' !•

«a,i,.,,,lv ,liM,-u'.i,-.l ,l„. ri. .Ill, „/.,,.,
''"';';"-•

';" i-^"l ...„,|M„i..* ..p.

«.,-.•• for (l„.„. ,....„.: ,1, Till .
,,'"' ";;i""^' """•- k„„wn ,,,

,.V ..N,»«.,| to III,. ,„.,i|: ,.., Ill,,,, |,,i,
':, •/''.';' I"n- |K,-,.||;r,.,.,, ,|„.

may i,.,,Mi„.,t.. 1,1. ..,„|,i.,y,i„„i, >vi„.„. ,,.. ,i,..v
',..,.," "':""'';'•' '"""""

ll,„„l.„ V, SnuUnlUr U,.,. ,:.. .Is:,,, , I |i, „ •ns V '
•

'I
","""'', 'V' ,

'''
2!1 (.inn ".Is r..., ,i . .

'" ' "'"'"'"'v il .\ .
/,' r.,

,, , ? '
»'.ni|..,. I!... -(,l,„i,.„l V. 11,/,/, (|s,;|, )•> (,|ii,, S| .-', ,1

S:;..:.:r :;:;;:;;• ;;;;;!;,'';t\.;:^';':; ;:;;;;;:,;;-

use d.,...,ds ,.,... i,i,„..if ..„, ,,i, f,,. ,..-;;! ;"i:. ';^,;,:i:,:";;:!'';;.u:,-;~



|IM l)i,t.i!i:i-; ui ( \i;i;
3.^

i!. {Sr.\.M>,M;ii or in !•; < Ai;i : now I m: ,;i ai ii hi, i;v in,, mi.sukiiv
• 'I I 111 si i\ a;, r.

18. Negligence not inferable from the mere employment of a minor
to do dangerous work.— ((,,„, |,;uv :: l-u. /„./., .\ ,„,,.,,,, j, ,„,,

c'iil|iiililc' -iiii|i|,\ l«(Mii-.c lMliin-:i iniimr ..lA.iiil (•> \\„ |«itnni,;ii,r,

"''"l''"P'' -'lillii-.' WIi. lli.Tii iiii;, .r iiKi.v. uill I iM-li-ri,,, , !„

M'l !. il.Ml:,iiucTnii> \VMil<. ••,|,.|himI- ii|mm iI,,- |m i I i,-iil;i r I'iivinn-hDir, ,

uf (iH-h .M-c, lllM.n ill,. .-ImI-;,,-!,.!- Mil. I .il-IV,. ,,f ill,. ,|.||,o,.r. ,|,,,| ,1,,,

.•.ijiiirit.v i,( ill,, miliar i,i cciiiiiri'lK ii,| .umI a\,.i,l ii."- 1
1'

ij,,. -,r\.iiii

i.-, of -II, 'Ii I« IhIiT VrillS JIS I,, \„- ,|tl:il>l, . I.V I, •;,-., II ,.( Ill, i|,,ll,;i!in-,.

jihli:iii, III ,ir i.ii.lilv -ir,iiM||i. |,, |„ rf, rm ih,. ,|iiii, - i;u|...-. ,1 ii|.m|, liji,,.

Ill Ilic> p.l-t.|lL;,T r.ir- ,1- «;,- |il,„-li il,M |, ,j!,j,,|, ,,„., ,,.,., ,-|
j , .-K „,,||^

• .ilil,-. il \\.i. .1 iT.i-Mii.,!,!,. iiii|.li,.iiinii .!/./(,,,.,„,,/, i /'.',.,/,,, ,i-,''i:ii
Ih.il.. hIii-ii til,- plaiiiliir rtii(.ii.,| i:.i. ..til Mniii. ."lUl. .,; N. \\ |.,_. |,.|i|,vu.,l ',,[

|i|ii>llll'nl il- I'Llkl-lllJII, III,' ,1ilM|P.III,\ I/./,, ,;.., V /,'.,,/. 1/ ,1 (., ||»'1'I| |-,s
iiihl,Tliiiik II I.|i.,'at,i i Umii-iini^ III. Ii,). ;, ; \ |: ;;_';; I;, v, i -m l^'i'^

,

il lii.iki' iis Mil',. ii» it «ai Imiiim.1 Ui 1,11 7i. 111.
.\|.i..

i.lii jl,,. ,li.i m, i j,,,, |,|.

•iii-li l„r 111,: .«iif..ty .if 111,' |iii-M.|i;;.T., L»,.,.|i il„. ,|,,u ,,,s,,| l,v a i.ii|„.n ,,, ,„
III.' filllili-y <if this .ir;:llMl,.|ll. it. Wii~ pain !'• a |i i -m i|._ . i .n

' M. i .1 ii .-iiii,!,,! , ,

poiiil,..! iiiil. coii.i^lf,! ill ii< i:.ii,ii iii^' »a- I.,..! -|..;'ii .,t In \ ,.,/,,,//. ,( <
' /•

'I I!..<:l >.f till' « Illiill ..||.|ll|.lll of III.' (.,. \. i:i!,,~ll .|m;|,
I ( ,,|,lu ',;|| ;'^

-il\.iiil.'> a--iiiii|iLi,iii of 111,' iii.liiiarv .\i,,. \h,-. .'.iii;,

ri-ki <if lii- tMiployiiii'iil., In f.'.ir.x \. ')'.„'/ \ .v,, „, c,^,, ,, /. /. ,._
Suiitlui-,i Miiiiir-wlti If. Cu. (ISSI) '2S (l^s.,1 ta; |,,na. :l|t. '.I .\

\\'
--iii'-

Minn. III). ."> \. \\ . ."i7!l, it ilnu-i' ».i- lli.n-i,,, .1 (, \ /,•
"<

,, , \,"ii''111*1 1 •
t II i .

*"•'"• \ . 1/ If/, I

lii'lil 1,1 III' crriiin'oiis uliii'li iillou.'.l iii,. i|s;!ii :,\ | ,.y j;,, "jh,,,. j, ,|,, ,.|,i|,

jury ti> iiif.'i' lliiil. i.Ih' ,lr.ji..,' of ,..i|.,. ,,t |.,u ij,,,, ., i,,,,,,,,. ,„,, ,,", |,], ,.,,1'

aIik-Ii il riiihv.iy .i.nipaiiy imi-l ,\,y pl,.v.,l al,..iil a ,i.,i, •. i,,ii- „i,,.|,,|„..
.1-,. in 111,' niainU'iian,',' ,if ii vif,' r.M.I m,,! \\u- ,|ii,|,|,. f,,., ,i|,,,

,, i,,..,!,,,,,. j^
ImiI lor ,1, ,.iiip|oy,.,.. i, ;i, hi'^l, a- that il i.|.j. roii- ,I,h- i„,| „,als.' III.. ,.|„|,l,,, ,.r
nijiuri',! of 11 ,.ini,.r in ri'-.H.! to pa- li.il.l,. f,,, .,„ j„|„|.^ ,,.,,. iv,.,| 1,^ ,, ,,,i;„„
.M'li-.'r-'. In Iff,,,,,,, II V. Il.illi,,,,,,; ,1 .niplovcl on -11,1; m..i. hin.'

•'

llu 1 1. „
n. n. („. (lsii:i, 21. .\l,l. IV.'. s:\ ,\,„. ». ',;,;»„,.../..; .1 /,•„/,/„; ;; „ ,„
K.H.. .i4H. it. H.iH ,1,','lari'il l.lial. tli,' i|,m- (|ss;ii | |:i \ y .-,||, .>| \ |.-'

-.-
trill,: lai.l ilmvii liy III.- Siipri'iii.. (oiirt. "If lii.v. an- ji.'l iIIium ,|' tT, „-,.' in',..l,j,',
of III,' I nit,.

I
Slat,- III .s7„;,-,,v V. .s'„/- crv iiiilil llirv liai,. Ii. ii-.ii-l,,i,„. |

/,.,is/„// lis:!!!, 1:1 |'„t. |!,|. 1,1 I.. ,.,1. U, iu ,1-,.. it.-„„„l,||.. ,|,,|i,.„|, f,,r,l,.,,„
II \ iluit .1 ram. r w.irrant.-t tin- ..airly I,. I,.,,,, ,.,n i,„.f|,i ,,.:.. ,,r o, ,11,,

, lion
01 .-a>..-n;;,'r- ii- far il- liiiiiian ,'.ii,'aii.| l.y ulii.li i.,,..ir.| ii lii.lil„i,K| " oA.,i.
for, -ifrlit can ;;•>. Wiis not appljialil,' t.,i v. //,.,,„ ,|ss:i, >( \\ \ ,• .-,,

i,.
il iM^.- «li..r,. t.li.' plainiiir ua- a li .\tl. -.ir. \„ , ,„|,l,n ,

,•'

|,a- a' ,'i''..; ,,]
l...i.'r who WHS ,'arri,.,| t» iiii.l fioni iii- pr, -,,,i„. ihal a i.in.ii .iiiphn,.. l'.. I,,„"I- on il Ir.iin. «illi,iiit. .iii\ • ,iii. i.i. f,,i ,.„i|,|,„ 1 ,. ,„, „.. „,,| ,,, ;!„. n,.,
of .iirria^r,, ,„„| „illi,„i| ,iavii.;- any ai:,. lap.i. ai , ..f , ,„,i i,. ,,| |,,, .,,.,. ,„,| ,''" ^iiii^'iiily. tl \Mifr of a I. nil,

I

,-i,riip,i,iii :,ii,,,.J, ,|. ,. ,,| l!„. ,.|||,,|,,^

''- ""'•' ""'.^ 'I •!'•'• M-.|!iii<'.l 11.1111 il nam II. ..,!.-. if ,1 I- -.1,1, „, I, ,|.„.,|i..
iii.i-lj'r l.i«iir,l Ins -..rviinl. aii.l n..| f..|!,,,i, i In -:, . ,,, |i,. |, /„„,,.'
llial iliir from i. , , i n j. ,• , f ,, : . ,/,„,, jvi.;:

| M,,,. iD,.|. ^„ '...i

J-.1I-..1-S. in ri'-poct ;.i cmpln,,., i„ dj.. .\,| ]],,,
liii-iiH'-. ill ii-injr a fivii-ht ',.|,'vaior in -,.„;,,.,„, v. M. .:,,.,„ , m" ",

, oa
hIiH'Ii -II, .h ..„,|,|,,y„.s ar,' p,.rniil.t...|. Mi'.ti. -j; I

: II,,,, ni,,,: v i; l,^i.,„ li
'"" i".l i..|iiii.-.l. I., ri,l,. in .j.Hw: up .,, ,( .. i, /,• r... ,|-,|, ,; , -,-,1, ,'|„,vor do»i. Iron,. tl„: -i.uii- of il„. l,„i|,; 01 li.i.v,, . ,i,p|,,v,.,i a- l.i..;,.,,,,,)



3<i MASTKR AND SKRVANT (riur, II

It IriM.N l«. timl ||„. ,„„.|..r -IimiM \n- .•..•l,,..! IH-lip-nt in |.hiri„;; |,i,M
HI It .l,iiii;.T..ii. |H,Mtiuii.'' A siiriiliir ii.t.r.nn. m.i\ .|..||I,||,>« I.

•Iriiuii if ih,. xi^jiiii i, wl.ullv ii..\(«ii.i,r..| in iIm' \u.,k (,„• «lii,.|,

li.' is n.Kjip.l.* |„ ||„. I,,,,,.,- ,.,,„•, H,'ii\\ii,uv,' is ii-Mi.llv iiii|Mit. >l .,n

the s|MTili.- ;!r..ii!iil ..( ;iii .,ii|:..i..ii t.. uivi- iii-tni.-ii..ii ( .-Imiilrr xvi..
;<".«</); I.nt in llir f..nn.r .mm. ii i , ;,.v t,> mv llmt ili.iv nuiv !« -.,.,-
'•"<"'•' ifcnniMi > ill wiijrl .i.l.rin;: the nir.- .,»' ili.. mi-vuiii
itii.l 111.. iniiniT .,( ihr -Inii. ». ii nii-lit imt !«• ...hm.!,..,! wiili ..nlinm-v

j.
.I.n.v t" Ml l.ini lu w.,rk. (Mil tli..n-li In' ni.i.v Imv,. nvrivi.! full

n,-iiiirii.Mis. 'I'll,. ini|.r..|.ri, (V ,,( iin|.Mliii;; in -li^rn.-c |.. th,' nni-h i

iiHivIv on III.' tiruiiinl II, at il,,. ..ivmiiI Wii.s n iiiin..r jin.l \\u- u..rk .km
pTnlls l..-.M,in. , ,11, r, ,,,,,1 I,,,,,. i:ii.|in..ti,.n:il.|.. 11, ||„. „.,.v,nil ii|,

Iir.-iirl...-. Ills iniijuriiv. II.' will n,,f |„ alinw.Ml i,, iviniir, vrr,li.-t lms..,|

.•^"l.l.v ..II llnit ^i-Hiin.i. win IV I,.' WMs .,( -in-li an ;ip. ilnii h.. mnv wli
iijiv.. l,..,k, ,| lik.. Mil . I. lull I \ i.l.ii.-. liM^ li.M.|i |.r.„|in.<'.| u\ sl|..^v

llnil his iiiin.pritv \v;is imli. it.,1 l,v hi, ^i.umi ml in.,,,,,.,,; .,|,|,.;,,.

an.v,-..rtliiit tin- nni-l.r ha-l kn..\vk.,|-,. ..f his ivul iiy.'. ..r uns in >„uu'
way |)ii( n|N,ii iiii|iiiiv ;i- u> ijut I'.i.-t.''

19. Greater care must be exercised for the protection of young serv-
ants.— Th.^ iniit..ri,ility nf lin^ l';i.- tinit ti MTMint i-^ not of full „;;,

.•oiisi-N ill this, ilnit it is in iniin.v iii.sliin.-.., r.^j;;!!'.!.": ns n irronmi
lor |,iv.li..,itin,"- ih.. .Ai-t,i.. f .•.rniiii inl.|iti..ii:il , hlipii ion^ ..ii th-
iniisi.r'.s pjirt to „.,. iliMi th.' s.TViint i- ii.i<'.|niit.'ly prot.rir.l. '•Tin
.•ilino-t iiiiiv..rsMi'y », ,.|,t...| ,|,„trin.. is ilmi ||„. rjnv to l„. oh,..nv,|
t" iivoi.l injnri. s to .hihlnn i- i:r.iit.r ilnm tlnit in n>|».-t to minify.
'Ilnif .•.nils, of .on. In. 't whi.'h \v..nll I..' ..r.linary .;,iv wh.n n|i|.li..|

I.. |.. rs.,iis of .initniv jn.l:;nicnt iui.l .li,.T.iion niioht |„. „,,„^^ .,||,|

(•Mil .•riiniiiHl, n< MJijr,.,,,.,. t.iwunl .•liil.lr..ii .,f t,.|i,|..r \..iii-s 'i'h.

siinii^ .ii>.-.Tniii<itt ami f..r.-iyht. in .lis.M.v.rim.' .|,.f.vis .iml .hin-'. r-

caniiot Ih' r.as..nalil_v . n|i..'1ii| <,f th.ni. that ..M.r aii'l cxii.ri.n.-. ,|

'Y'.ull V. Sinii.r rllii .( /'. //. f„. III,. l».v In mi.liiliikc «.,ik of III., rimi
(ls-<..i lit; !..«„. ;i II!. j;! \, U . ::u\. ,,,t.r i.i|iiii,M|. //„,/>, n r,,l,li, ^i. r

'\oiill V. Siniij r,i.i ,1 /'. /,•. r„. MiIIh ils'U) ii!i Vl I ;(7 Ml 'li'i

(ISM.-.i till I. mil. ,llii. •.>;! N. \V. ::l(l. \„„ll V. xiniir r,ii, .1 /'.'/,•' r..
Wl.illi.r a iiia-t.r \\:i^ iii :'Ii;,..in in ili (l.s.s:,| liii low.i. :ilil. J.I \. W T.ii,
riMliii;; :iii iiTiiniiltiiv Imiv \>Ii., Iia.l l^rii 'riii- fail. I.h.il, II r\\>nl ol.t.iiin.j .in
<iii|i|.iwi| 1.1 <!.. -Mill vMiik at ml ii |.|i.miiiiiI Ii\ ili'i'.'|,ii,,ii :,„>\ fiiiiil a- i..
facliiiv a« slii.iild in- ,.iil.i| In hi, i-,i- jii, ;,•,. «i|| |„,t (.us, 1,1 „ ,,-,,,\,iy iVi
paiitv. to iHrfonii a .lanL.Tr.. 11- .,|«Ta iiijiirir, -ii-laiii.,1 i.v II... 11. L'li".M'ii- ..r

lion. III till. .Miii-i. of wliirh 111,, boy was ll,c ini|ilo\ii-. f/,,,,',,,,, ,( |. /,'" r„. v
iiijiind, il.i«nU> iijuiii llii- ,ii|.a.il,v of /'t(/i./i< it ' ( INIH; s:> m. .Vpii. ;1J.
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l»
i>c>ii- liiiliiiiiiills riM|>l">,\ ; iiikI till It I'. .rr ili.> >»ri'iitrr priNMiiiinii

-liMiil.l !« hikrii «liiif rl.ililn II an i\|m..i(| i.i iIhiu,' I |u>u llii.t

Ulollln! hr llil- Ik III llrlil li.||i|<' |',,r llil' ri.lli.willt; kill.U ..( IH'jIiptK..;

\..| iii-i-iiiiy ..II till iix l._\ ;i mill.. I- ..| .Miiiiiti -Mfi^nar.U |.c..\ i.!..|

(<<r ill.' .-.iviiiil™; - rc.|iiiiiny ii niiiii.t' t.. .1.. w..rk ulii.'h i^ ii..t wiiliiii

lilt •..Iii|iii— ..I lii-iiu. iin.l i'\|M licM.M;' II .|iiiiiiiir :i iiiiii..i' l.> i ii.'..iiii-

1.1 lisk.t i.r nil iiiiiHiiiil kill. I. iillli.iiiuli Mi'-li ,\..ik it williih ijir -.-..iMi

..| hi- .
iii|il..\ iiiriii ;' jiinriiKMiiii;: ilir li-k^ ..f ^ iiiiii..r". >,i\ ic,. \,y ,y,y.

i:i;i lii i.iiii.'iiiil iliilic- Ii. |HT|..riii ,'• ir:in-|. niii;: n iiiiii.,r t,, i„\v
.liiiii- iiiMilvini; ;;r.iii.r ilnnirir- iImiii iIi. -.• iii\,.Ui'.| in ih.. wmk I'.ir

wlii.'ii III' wii^ ..riiiiliallv liiiiii;" -iliiii:,r n inin..!' ill ji la-k wliicli lie

lia- III iiliir llif -iiiii-ili II., r ihc ,ki|| |,, |., i r,.ini ;' lailiii.: 1.. |.ii\(iii a
iiiiii..r In. Ill .l..iiii; w..ik in ti ilany.n.u- \va\. win ti iliin^ i- a I. mpia-
ii..ii 1.1 a |'.i-..!i ..{ lii-_\rais t.,.|.. it ^...i' all..uii,j; a niin..r in i|.. iliiii;;^

iiijiiii..iH ti. Ill alili."

'1l-i,l,i,„l Hull,,,; Mill <•„. \. r,.,,i Sii|.|.. ;n,-,. \iliii,„.,| iiiMHi, llil \ s
./.,» (ls>|., 4.i..|.,„Sl. .'s.l. ;l I,. I!. A. ..:i.., .-.; \ I-, llj.. .\,,,,„.„ih il„;
>.. ^11 N. I- li.n. Ilmi til,. ,|,in „f , |.iin.i|,l,. I, ,,„|,,,|,.,| j,| •,,•,„,

,^
"i.'-f'r Willi I. lii.ii.-,. tj, i',,. ,A,., /.. /,• , „, ». «„,//.,„ (Hn;!! iin (..^

II-.' ..I iMi.. Ill, I,' I-.- ill |ir.i|,t,iiii,ii |,, .in;.

.1 lllllM.l'. M.llll .,r ..l|.,l,it^ HIH ,1,. \. ,//,„,//, /,,„,„^,, ,( I/,,,./, ,•„ ^.

.I..I..I III r- ,„•. .( /•. /.. r„. V. r„,ii„„ \. .,,„„,, ilvMi :i li,,! \i.|, .v'l :iii
\"

"7;:'.r
''"' ";

i
,

'.•'" ^^i-""' '"M.,.l....,.;.x•..|.,...,i
"' ""• '•• f :' V'lll '.f -.•V.I1I....I III.' .'ill-., ullirll III,. .il.lllM-l.lll.r

\.'.ir- .-ii;;...,.-,! II, iil|„|,,, „„|;, «,,i,., I„,i .,iii,,-,l. ill ,!jr.,ti„.,. „,, .i.,,,,, m,. .. ,j\.
II.-. «llMll ,ll ..|i.' -liiy,. ..f III.- ,,|„.|iili,„ II u'llls .,1,1 I,, |j,|,.,| :, „..,||,,|,lin„
;ll.' Il.ll.i,- I.. .Al.l...!.'. II jlliA i- lli.llli',1 tt;ls Ji.'M t„ |„. f,„ t|„. I, in I,, ,|,.|,,:"

111 liii.lii,;: iJiii, II, i^ 11.4 .iiili.i.'iil r,,i' ii.i.i.., ill //,„,„ V, ii,.,,i,, lis;.), .|

II:. .1. f.lhl.ilil lit |.l..\i.|r a 111.1,1^, 1,1,1 |);,|v, IIJ.
Ilial jl i, hi- ,|„n „|.,, I,. ,„.|„, „„, ,,, . 1,1 i/„,/,„,„ /„,„,„,. ,.„ ^ „,,,
I,.-, III.' i\i,l.,i,,. nf 111.. ,!.,„..;,,, „„,| I,, l„,„,l ijs'isi ijj .\|,,. i;,. >.-, s., 'HI
li-i-l on li.i »M;.iii,:r ||„. ,„.,,|^ III.' ...ml. a|.|.r.>».,l i,

,|,;,,.'.|.'|,,'
III,' „f"

I n.,l..r\. It;„l.„ il.sxs, 4 Ti,,,.-* I.. I!, f, , I il,,,l |,,,ii,„lnr «.„k '» lii.l, |, „„
"',,, ., ,., , ,. , ,,

'i-"l<' .'•iii'-'.'i-."i- f..r ii iiiai, ll,a„ .,ii,,lli..r

,
,'.",,..',.' ' ' '•'""""' "lll|.l.'.UMI„l ,„„V. l,l'V,',lll,.l.— , I,. „..„,.

O'r I, ;"'• 'r. ' ' •' ' ''" -', ''•"""•
'" ''"' '•••"' f '""'"•

N, I., llni I ,„>• .,f ti-r y.',.i', 11, „ ,„a| ..x,,,-, „.,„.. ,„„l ll„. ,„ ,„li , .rail. i„.i.
ii„i,.' .1, ,.,(..,

I (., .„,i|,|.. ..„al .Mi-i. ,l..„| i„ a. I,,|, -.,.„„.. |„,|,|j„„ i, „„, ,„
/..-6.W.,.M V. r,„,„/,„„ ,lsss, :(, I,.. ,,,,.,..1, al„,.a,t. u )„.,.. "a !„v \,,,

H.'.|. .11, (,l,.aiiiii'.' „i.i,l,„„.,v in II,., i„,i,i<',| l„.,.a„M' I,.. ,,„|,. ,„. , .j.!,,,,,,

'..,'
. ,

"" -t l"^' '•iurnir.'. ii,-l>a.l .,f laaiiii,,"
11..' .|„..-li.,„ .,f t|„. ,|,.f,,,„|,„,'. ,„.,_, .„, ,1,., 11 ,,f II,.. ^aHiMill

lii...'.i..- 1- f„i tl,.. j„,\, „|,.',.- II,..,.. i, !„ \,/,„„ V. ,/„/,„„v,„,|ss.-,,|s\,.|,
.M.l.ii.v ll.at a lu.y H,,, ,.„i|,l,„,.,| t,, |s,i. ,.;; \,|, |;,.,, sii,; -'i \ \\ ;(„ .;

;,';';;:;;"'''''',';.•'. ';•• ^'";1 l,;..l ii„| „ia-„., »,. |„|,| liaU.. |-..,.all.minu.' a

" .<

'"^",V","'
"'•" '' i',!.'"!'" -Ml-n,! .|ii..1,. Ili.it .|„. „.„ f,.,„..„ j„ ,,„,,„„

,;,,•' "'•""; -»-".. Ml..' -.11... li.l.. -III. .S Pa, to:. , „„,|ai,„ „aH";•"'" ""' ""•
••"I-

"f ""• •"•! I"'l'l '-"-..1 »l.i.- I-Li-I tl'at .1,,,
,!,iil II

I'
I

:'-i;, ><> \\\

/y,/;„ ,IM,1, 1, 11 tl.,. .11,1.1 ,Mi„.„l .,f an ii„.\|H.ri,iin..I -iri
.'f l.'iiili'i .\.ai« l,..r 11, CI,.,, I,.i.'ai,. tliit

I Is'.s
,'"'.'.','

1' v. 'L,''
'"'" '' '''•"I"' ^..lvi-".l l„r il, ,t 1,-,,,,.,.Il-"'i -I.

.\|.|.. I)n. .-l:!:l, r.i N. V. ti.,., ua. a ,la„^.,.|„,„ .ll-..a.... Iik..|v to
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'''"II ''i'' 'I'«''i'i!i(' iliiii tiic iiiM>ici- is sulijrci to tliis liir^riT nieasurc
«i r.-|M,i]--iliiliiv. „„||,. , I, have ,|(.,liic(.,l cuiiMcinciiccs wliidi pnic-
ti<Mllv jiniMiini h. ;i ,l.rl;ir;iti.iii iliat the same sM|)ci-i,,r servant may be
a vice ju'iiiripal a- i.. a mi . and nm u vi,.,. principal as to' an
adult. I" Annili.r n -nit of tiif doctrine is tlnit tlic inast.T will sonio-
tiin.-s he licid li.ililr to cliildrcn for tiic in.s.'curity of ixprfion.s ,,f the

c.M,„. i„~n.ilv ;,i„l ,|,.Mll,. M.M tliat tl,.. .-..vr \„v,„.. U,rh Irssc-r iuuU vi..lat.-.l
U.~l. iOKl ..„|_v kti...wi i,.,ii<.,lv Ha> h-.u.l <.nl.Ts uliirh ,ii|„.,i„r ,„M..|,al.., lia.l
a.Ml n.„..„„n.n. lab.,,-. an,l tl,al. l.v ^-iv-n il,..,„." tIm. .,.„rl, "tM, ,..,
iva-..ii .,t tiMs a.lv.r,. -I,.. »a, i.i.l,K-.l .r,,!,.,! tinis: "It, „,ak,.s ,,o .lilV.T.- ,.•,•
to \\.„k tar lirvciiid Iht >lnii-th. aii.l ll.cr.'fcirc. in llii
... ......^ „ .M.N,„,(, ,„.|. Mivii-ih. a.i.i II..T..t„r,.. in ll,i. ,,,„. wIiHImt C.iM.«as |„.,i„,-,,u.nllv ,Ti|.|,l,.,l and .lisiMod. 111., man nn.l<.i- who,,, tl,..y \.„ik...l that

a ^iri .in.,.n v.us „,,! ..,.,.1,. .......r ti;. .ii uin th;:;:',-.^;:. 'Th;:v;i:n:tT

lit ta€-.,.s: .Vh,. was ii ni'.'lil liaii.l in a UiTc ac.oiintal.l... Ii,.^i,|,.s til., wil.ll-
c...l.l.>n_la.lnrv wlii,.li „s,.,| L., .|i„t .loun man yi.I.I,..! to ('.,1,1, aii.'l i«.,ni'itl..,l
at. .i o.l.„k on <v..ry .Siin.lay Mi.,rnin;r. tli.in to !« tak.-n to lli,. .-LmIi voom, and
an.l was all..«-,..l. w,tl, s,„„,. oti,,., ..p.- wl,..n tl,.. n.att..r IIm.s t.-rnilnat..;! 1..-
rativ.... t.. ....iii-y til.. I,as,.ni,.nt till .lay tw,.,.n tl... su|.,ri..is. is it rh'U to lav
liiTlil. III., ni^'lit .>v<.|-....i- of til.. i-o.,i,i l.lani.' i.|i.,.. tli.. ,liil,lr,.n? fli.. n-is.m
«li.r.. si,,. w,;rk,d. s,...in^r tli..ni tli.T,. an.l «..-.. .>f (1„. niall.T, it .|,.ik,.s i.s
on.. San.lay ni^ln. told t.li,.,n t.. ;:o to is U, lay tl,.. 1,1.

n

f tl,..ir -oin.' to
on., ol th.. ii|,|„.r i,,.,nis. \x|ii,.|| U.I, l,..| llio r.H.ni I.. CoMi. tli..ir s|„...ri| ,,",.,•
t..i- li-iil..,l aii.l ni.-iv .•.iniloitalil... an.l ^^.t. with th.. linal a...|iii,.<,...n,.,. of tl...
ivni.,v..d tli..ii, in spit., of .,l,|..,.|i„ns wat.linian. rath.-r than to tin- .-liil-
niad,. l.v t... «i,t..lin wli., had ..lia,-.. dm.." Tho .-.Miit also „n,l,.,to.,k to
ot 11... iMuld.n- wh.n il„. w.„k stopp..d. fortify it. .„n.lii.i,m l.v ,,rop.,nn,lin'11, ,,i,:.,,-,v I

-1
I ,, , 'I ....... I.-, .Ml Ml iio Hinniiiii'.'

'"
' " ,'

''" .""" '"•-"" '" "'<• v.-iv .liil.hHi. tli,.orv thatth.. wliol..
]>Ui^ l,„l,. M„d -...k wnh s.,Mi.. oth.'r r,.avm on which r.sls th,. lial.ilitv ..f a
.-liildr...,. an.l w „l.. .„ .,„.:i^.<.d wnt M.a.t..,- for th.. n..uli^'..n... of a ,•,«',
out n,to an a.l, i,,.nt ,,,,-,..,. wIlt.. ph.y.v wh., ,„1... f.,r th.. tini.- l,..in.' i.
th..,.. was no ,,o|„,. an.l f,dl into an that h,. ua- n,.,li.r,.nt in ,.,npl.,vi,.raV
oi,.-nin- in whi.h an .l.-val.:,. ua< alw.nt i, p,.t,.nt aL'.'nt. an.l th..,,' .livw" th.'.

"„,.,"'i ',;",',,
.

'"' ."l^'l"'''>' "f "'"• -I'" '"-"- 'liil'i""- .-..n.Insion that th-
.. M,. h..d that tl,.. n,.._l,l ..v..,.,...r was. nin,,t ov,.r...,.r and fho wal.linian woro
fu, th,. nn,.. I,..,nfr and a. r.-.i-d. th.. I,„th in,.on,p..t..nt. th,- fonn.T I ,„ ,.
a.:.s vlin.h ...1 „p t.,, th.. .atastn.ph... I,.. p..,>i,t..,i; a,^,inst t.l„. prot..,t ,f ,

.

h.. .„...,.,», t, v.. of tli....,„,pa,iy.,„n- h,tt..r. in dU„l„.vin;: th.. ,•„!.. to k,...,.

11, ;,"; T-
""'' ->"l'l.^'ti.,,lly t hil,!,.,.,, in th,. I,:,s..n„.nt.,

; .1 ,
.

.l-.;hu..dlhat wh,.n nnnor <..,vant.-'a,-... Iall,.r l,....„„<,. ho jrav,. wa • .

rh.l. r..n. who .-an hav,. no a.-r.-,. to tli- f..,n,..r m,„I ,11„w...1 th,. nil., 't.. , v .-
pn.at nianai..,.rs. who ,an r.,-..iv.. n„ in |ai,.,l. c,

i j ,1;.',,, , V,
strn.tion- fron, thin. I,„t wl,.. h,„k ..,-.,„nd,: ..v d,. , . 1 1 , ,

alon... and ,n,..t ,.,.,k ah.n. t.. hin, an- That tl
'

:.t' , l^LTJ'Z
.l.T wh.Mn th..y pa,t„.„h,,Iy w..,-k. an.l fa.-to.v at , „r ha.I a„ll,„ifmn, wl.,.. ,p. al.,n.. th.. onh.rs and to ,Wo ,Ii,.,.,., i„n. for (hV ,-.: o '^

,
'; '^ .if flit. ,-.,ri..n;ilion ,.v,.r r..a.h tho .•hlldicn. li, 1hi<

,lH.,r ,.a,-s.
,1^

,s ••s,n,ply ,„on.tr..as to tho n.vi.lont wn. dno toV wro-,. f,

- -f thoirs. thoy oannot r,'- a-iinii.iy that the cvi.I.-n.o uas siilli-

their

1

of thi's..

.4
I
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vini-(s (Mifsi,!,. f,f ||„,s,. u|ii,.li, ;,s iv^pc-ls :i, lulls, li,. i,:i.s implicUy
.i-SVi-cA t<i l<C(|i ill iv;i:-(ili;ilil,v .-iifc ciuiil it imi."

20. Limits of this obligation.— Til.. ratio.Kil,. „f tli.. d-M'tiiiu' .11.-

ru>>...l in til.. i.n.,-,.,lin- Mrti,,M i> tlmf ili,. mimsI,... is as a |.n:.|...it man,
l"'iiii.l I,, i.c-inal.. hi, .•nii.lii.-f, Willi ,lii(. i.,.r..i...ii,.,. (,, til,. f;„.t that
Miin..r s.-rvants ar.., .,;i tho nwruiir, 1,-s ,.a|.al.l.., ,i„i ,,,ilv of uu.!..i-
Maii.liii- the .laii-crs .,f i!„.ir <.n.iil.,viii,.iit. hut also .,t' iVoi.lin- tlu-
laii-i.rs wliicli iliov ,1,, iin.lcr.iaiid. In ,,|li(.r \v..vA>, it is ihc'^fact
"f iiiunaluritv, not of min. rity, that ili.. iiia>t..i. is hoiiii.l 1., n.-anl.'
ill this |i.,iiil .,f vi,.\v. ;!i,. nil,, that i;n,il.-. ca-v i,Mi>t l.r ..x.-rcisr,! f.'.r

ihc luMeciioii of miimrs is imt an ahsnlutc .,ne. Wlicrf, in tin. case
if an injnn.ii iiiiii..r. tli,.|... is no inimatiii.iiy ,,f i)hyM,.al' and iii..ii'tal

fa<.ulti(>s. ho .stan.ls n]M.n the same f..otin- as an a.lnlt.- \nv .1,„".8

tli(. mcro fact that tiic si.nanl is ,,f iininalun. xvars inv.dw the conso-

liriiL Ui c-sUil.li-ili lliCM- fuels, it is cl.'iir (Isilii) I

'

", \l., .{s') •'>Sci IT M'
ll.ul til,, majonlv j.i.l-iM.-nt ^.,.fs uuwh i,|.|.,-,.vi...- .Iiai-.- t.i V,T,a,',„V <.|l-..,-i i'„
luitl,...- tlmn any .-.Mnt win,-!, has n..t (I,.- ..a^,. .„ „ ,.., vani .f nin,-!;...,. y.ars

..",•• (..!,a,....- xxnn ,,os7, w,.„l.l go i.la...s J !„ a„ i„..l, ahove ., ^ 1,1.. o
in I I,: tas,. „t an a.lillt ,.inploy,.,t. wlii,li ,.l„||„.s aio :.i..a,l nr,.i.ii-il..rv"In .Ul,„„u Colton r,.„,n, Co. v. U, l,..inj: ,,a 1 tin . ..; .'

iSS,..r (1,SS2, U!) t;a. 137. 47 Am. J!,.,.. „,ll..,.s. a llia-s r.,,1 U. '^ru- as a .a- 3,..U (sw alK.Vf) til,- niajontj .on-id- up t,. «lii.-!, tl„. lini.'..is „f tli,- .m.T,aU.r
.•I...1 tluit tho .act .h.U th,. a,.i,l..„t may >a,Vly ..,, is nr.t n,.j,li,'nt U

-

h,.|,|«.,i,.d l„.ta,iM. tl,.. i.laiM 111, ,11 |,l.,y- in;; 1., aiiliiipat,. that tli,- on,.ni„r ain.' . M-pm,., sl..p,,.l o„L-ul,. tli.- n-.m oj.l „(• so^.-nt..,.., v,.ars ui J,, w I at*o u,„.h sho had l„...n <,,n,l„yt..d. .li.l ..,.,„,„ u, pa-s h,.,-- h;,,,.) „„d.Vm.;al, tonut d...-ti„y lur . i^-ht .,t action. '1 lu: i-.mI. and 1.. pi„vi,l,. f.„- mi,-I. a ,„,itin-
,...-, K,n was lak..n th.it thoy wo„l,l „at- f.-..n,.y l,y fa-U^nhi,. tli.- r,,;i s,; tl t ?tiiially while away the n.inaininj.' hour <anii,.t !«• lais.d O'llorr v K.rhr
or tw.i l«>f<iro dawn, and that it was |1S!)7) i2> \pp Hiv I'll 4S V v'
;:i..- n,.f:li;;cm,.o in th,.s,. wl,,, ,,„t th.Mn Snpp, ;!7.i. If a .hil.l has ,iis..n:ti,m
II lie r.M.m .x.t to warn th..,n ,. l.h.. ..,, ,„,,h to kn.uv tlu, .lan^^.-rs of his

,"
PI...1 jiist „u s.d.. th.. ,l„„r. to l..av.= ti„n and ,;.n,ai-,l aj-ai'i-, il tl,.. ,x„npanvM„ I a 1,-1,. with nothins ai-iiml .. t-, ,s „.,t l,„„i„l to aiHhipat,. an,l pr. vi.lo
.1 .U:..t unw..ry f,...t It V..S tl,,.r,.tor. a.^,inst his p-.n, i,', att..mptinj,- t,

1. f
''".""", " ""-''^"'"•''. """pl"- a train of cars. h;„luct.„V l{"

' '" ""• f."'-^ •>"'• ••nviiiii-lanc.s. Co. v. Cuxlhumt (ISS.-)) 8;j Kv ll't'uas pr„p,.rl.v l,.,t tx, th.. Jury, r...Mr,l Tl,„ ml., that niaihim.rv oniinarlV
l.ri,.. I,a,l to <.,.ntiih,,t,.ry ii..,i:l,j:,.n..o ns..,l is siiitu.l.l,,. in tl„. l,:;;al sons,. U
..n til,. part„f the plaintitr. toh..r a^... not .han .d l.v th.. fa.t tlmt tlu-'in^an. i,.r ontir,. .i.-.i.,ran,.o of lu-r dan^-or, j,ir..,l ,.n.p„,y..(.'is a 1k,v lift<.,.n voars of
•'in.l th,; short time (only two wei-ks) jik,-. himilrr v star Kintl'inn ('
"hi,li she had lM.,.n <i.nn,.ot..>t with the (lilOO) M X. Y. S K '18') ]•> X Yf|i.li.ry. Crawtord. .1., diss,.nt<.,l from Snpp. ..{1. Allirmeii in ( ISl'l-'i '

l.fi
\' y'

til., maionly .|ii,ljxm..|it in r,.;.'ar,l to .VVi, :(•' \ |.' :{.-, l„it this n.,i.,t w ,'..;
.M< p..int also, on th,. ground Hiat th.. r..f,.ri,..r lo '

«,!.; lul'-'uX"V'^,
"^

f.i.ts ,roii;;lil It within tlm or.liiiaiy /, „ (1S1I2) T."! M.I. 4(i4 ^:! Atl' lll'U
rul'. that a nias(..r .s v,.sponMhl.. for wl„.„. a youth of ..i.ht,..':n V.-ars w ,

s

tlier.,ndiliononly.,ftli..s,. parts of his .1,., r..;.„vrrv for an iniiirv on s^l
l>.'n|,s..s to wlii.-h h.. ,lir,...ts. invites. l,y a saw. ,nnd the eL..s Tn^h pt^r
'.. .-. .«vs Ins employees to j,o. xvii.. ,,„s,. in wlii..|, a niin.'r. no '^, ss

(I- n x";"'!';; 'o
';" ;-„J""-^"' ".''•• "".-''!"• •- M.l to assume the

'

, , . V; ,•
-- ^"- '•^'- ''''^« »''"i=l' ''<-' uiidersUin.ls,

Maciinna M>ni,ut A'. Cu. v. Mnntis

f'

C i

iiy'
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tjiu'iicc llint tlic iiiMstcr is an iii-iiicr of sih'Ii MTxaiit, fn^iii injiirv liv

niai'liiiKTv ill iis Mill HIT ilaii,::iTMii.s. ' Sec. j^ciicrailv, ^ I't, //.->/.

21. Employment of minor without his father's consent; effect of.

—

III aciiciiis li\- an iiijnrcil miiKir liinixlf, m- l>_v his |iarciil >iiinu: as In-

jii'i'soiial rc|irrscntali\c, iiiidcr liic (laiiiapv acis, tiic jicmiai i-iilr

(iiniicialcil at llir ln'^inninii cif ihr last section is nut cliaiii;!!! liv tlic

iiKii- t'ai'l llial llic minor \\a^ cniplovcd williont liis fallicr's coii-cnl,'

iior li\- ijic mcrr I'aci iljai In- was. witliout tiiat consent, traii-rerreil to

new (illlics.- 'I'lie ali--enee of -.11 -li consent is soinetinies atlverteil to

ill cases of tilis tv|ie. lint it will lie 1'oiinil lliat. tlic servant's rii;lii of

recovery i~ iireilicaieil for reas<in.s wliicii arc in(le]ien(lent <j1' tliis elc-

nu'iit.''

'An iii-linclinii (Iiiit ]wiriiils tlio

jury In liiid t'di- )il;iinlilV. a Imv nf fmii-

tifii Vfiir- i>f ii;_'i'. if lli<> iiiiii'liiiK'iv uiis

(!.!ll;;rliiiis iilid tile |ilailltill' lliil ^llill.v

lit' roiilriliiil<nv iii'L'li;.'i'iii<-. i> iiiiiiif-

<iii>, whiri! Hull- is nil i|iu~liiiii :i> tu

tlir failiii'i- of till' iiKi~trr In L'iM' llie

liiiv iirupir iii-l iiirl.iiiii-. Siiifi (( I'll.

\.' lliilniiliiU (IhlltS) .").'. Nfli. liiiS, T:. N.
W. :>si.

' I'l iiiisi/liiiiiia Co. v. I.iiini (ISS:!i

!I4 liiil. -i.'.e; W.m.s- .( A. (t. If. Cn. v.

Vnniili r I Isst i lil '\\\. -Jic'.

"Vij'dx a /'. /'. I'l,. \. C, I, Hull (LSS:!)

CO 'lix. :!1I7. 'I'lii- loiirl. ^-jiiil: "I hi.

I

till! lU'ctMscil not ilit'il. liiiL iiri>iiL:lit. this

suit, to iiMiivii ilaiMJL'i-^ foi' til;' ill ill-

I'it's rc(-civ'i-il in t!ii' inaniu-r slinvvn in

till' icinril. Ill' iM'ilMiiilv ciiiilil not liavi-

Imcii liiMi'ii to say tliat, tlif riMployiiirnt

of liiiiiM'lf uinli'i Llic liniim-laiUTs was
smli an ait <if ii('u'li;;i'!i-'i^ as wmilil

have «'iitiUcil liiiii to ii'iovcr. Jlo

woiilil liavi' liail to sliiiw siuli fait.s as
woiiM ordinaiily ciililli! an «'iM|>Ioy<'i'

of aj.'!' to rciovi'i'. nulls'* it a]i|ii'ai'('il

V.y.\K Ills iiirx|i('rii'iii o and want of

kiiiiwl('il}ri' of till' daiii'i'i' of liis )iii-itioii

and |iro|Ki- nianiii'r of asoidin^' it wito
siii'li as to liavi! inadi! it tlii' duty of ilie

a|i|iillant to warn liiiii ii|iiin tlii'-i' niat-

t«'i>. and that it had failrd in tlii-^ duty.

. . . It lias lii'i'ii fr<'i|iii iitly hi'ld

that wliiTc a iiia-tiT liiii'il to aniithiT

a sla\r to work in a iriviii lMi-ii|r--i or

jdai'i', and tlii' liii'iT miIim'i|iiiiiI Iv. w it.le

out. t.lir iitn-ii'iit. of till' owijiT. |d;n-rd

till' >lavi' in a hiisiiu"*s or ]ilai'i' iiiori'

ha/.ai'iioii~ than that contciiiiilatcil in

till' oriy:inal rout rait of hiring, a re

oovi'iy iiinld 111' had for tlii' valiio of the

slavi! lo-t wliili' I'li^'a^-ril in and liy rea-

son of till' iiiori' lia/ardons Im-^iiH's^ or

piacci but IhtisL* c;l:-t'- ha\"c tiu analogy

to (hp oaso lii'foro us. Tlio slavo liad
no |Mi,\ir wlialj'Vi r to conlract.. nor in
am w.iy to iriale the ri'lalion of ina-
tir and M'rvant liitwii'ii liiinsilf and
aimtlu'r iier-iiii. 'I'lio minor has siirli

powi'i-: and while, as af:ainst his father.
Ill' i-.inniit ijefi-at his ri:.'ht to have his
Miviii'~ hy ronliaitini.' ilii'in to another
)iir-oii. yet as lirtwi'i'ii himself andsinh
other (lersoti. the relit ion of master
ai'd scivaiit may lie irraled liy his eoii-

trait; and e-peiially .so wliirn siieli cnn-
traet, is made for the purpose of ohlaiii-
iii;; employnieiit iieiissary to his own
support, as in this ease it appears to
have lieell."

^.\s. where it is laiil down that a
railroad e paiiy employin;.' a minor.
knowiiiL; him to Ih; siu-li. and that he
was of siieli tender yrais as not to
know the liazards of the sir'.ire. aiel
that hi- parents did not eonseiit to it.

will Ik' lialile for injuries veieived liy

him in smii scrviie: but if lie was bo
lii'ved to be twenty-one years <if ai;e

when employi'd the eiimpany is not lia
ble by reason of his niinoi ity. even if

the eiuployiiient was witlioiit the eon
sent of his iiaieiits. f/,,//' v. SorfiJI: d
ir. /.'. Cn. (ISSS) ;!i; I'Vd. 2!»!». Here
tiie defendant's kiiouledire of the serv-
ant's ii.'iioranii' of the risks is itsi.if .^

eircnm^taiire warrantinj; the iiif< i.-mc
of neiilifieiiii'. In Stiiiiinr v lix if

//. Mf;i. Co. I lIMltli Kil N'. '
.

.-,7

N'. I-:. IIJ."). Alliiiiiiii;.' (isil'ii _,, App.
Div. ;!;i:f. -lll N'. Y. Snpp. 7S.'). a master
was held liable for an injury received
by a minor while lie was iiiya;.'id in ilii

ties outside the siopc of those anthoi-
ized by bis father. Hut here the act
whiili caused the injury was a breach
of a non dele'.'.ibli' duty. So. in Wmi-
tr v. /.vc/i/i (1S;>1; Hil Pa. 3.Sti. 2;» Atl.



It i> ritlinwi-c wliciv l!ir ;icliMii is l.n.u-lii l,v J, p.irciil (,,y |,,<s oC
-irvii'c-. 'I'lic , Iidlliln;' |p|-iiici|,|c iIh'Ii i- lli;il :i jut-.iH wliM liircs

;ili miriiiillii'i|ii,l((| iiiilK.I' :ili(| |,ills liiiil :il li;l/.;in|..ii~ wcfk is iir-c.,||Mt-

.iMi' In flic ll(ili;i.— clilii; . ]i:iivMl fur iill the c: iii-i'.|iiciir|., |nll,,u iliu' ili-

'''•'l.^' I'l' 'Ill' i-iii|il(,viiirnl. ill so f;ir 11, lliiv iiiuil :i ic-s .,1' ilic nii-

IIMl'V MT\iiT~ l,v ilic ]M1V||I.' 'I'l.iit till' (||||.|..\( !• <|i(| II,, I K,,,,\v lliMt

ihr imiviit olijicli-.l ti. Iii- cliild's rclidirili^- llic --i^xicr i:- III, dcl'i'MX',

11 ir is iii~ ilniv 1,1 ;iM-,Ti.iii, wli,-|lifi' tlic |i.ii( ni is williin;' iicfniT liic

i-liiM i< liii-iMJ." .\,,r i, li,. ,.|itiiic(i ic iviv ii| ;in iiii|i|i,.(i ciiiMiiri-

]i,'tiMii, pl'cijiciitr.l ll{>u|i iiiilcrinr iicrlinvin-c.-. ulii'i-f lie cf liis n'lii-c-

siiitMlivc i> iiciinilly iiw.irc <>{' ih,. icnviii's wislir- ijnit tiii' .-Jiil,! -Ii,,ii|,l

lint he ciiiiiiuvi'ii.—opcciiiliv wiicrc tiic i-liiM li;is |iiv\inii<|v iiccii

l!i-cll;irtiC<l (111 ilCC.llIIlt of Ills lllillnritV." 'i'llC cnlisrllt nf llic |p;ircl|t is

i;>r MViiiliililc iis :i iu~lilic:iii,,ii, (.\cc|,t so I'lir iis it lijis iv-;inl |^, tin-

li;irticnliir wnk tn wliidi it ii]. plies.' in siicli cii is tjic unnnr <-<'ii-

sisls cssciitiiillv ill tlic (iiiplnviiiciit of tlic iiiiii'ii' siTvaiil williciii ilir

pcniiis>inM .,!• ;n;:iiiisl (lie wi-lirs <,t' llir p:iri-lil. 'I'lic |i;iiviit is tluTc-

111. Ihr iimI f.'riiA:iii]cii i,f llii! i-c)in|,lMiiil. on ji -|i,-.i,i| v,.|ilii| ii,,|, -|„.,.iii,.|illy
u.i- t.lijit. tlic iiiiiiiir u;is iA|,.,-i',l 111 ill- Iill, iill;.' lii.il IJH'i,. liiiil li<-,-ii iiclivi! op-
ii,i-c,l ihiiimr-i ],y liciiiL' ici|iiirr,l to lion'Iii.n t<i Ihe |iaH'iiL'.s will. 'I'liis ilis-
|i,rfiirm <i'il;iiii iiiMil.ion.il .lulii-.—ii tiinlinii i-; i,<it, nniji-.'il in miv <il.licr

>il.iuiti,)ii wliicli i-aisci a i|ii.-l.i,>ii l',ir i-i-,-. >,, f.ir a> the writii- kii,,'u>. aii<l
''" }"^y- M'ciii> 1(1 I,,' ciiiiraiy t.(i tlio iiiia!(i;.'ii's

' Kfilihni'is V. Missouri I'. U. (',. Milinlicil liy <,1Iiit hi'iiiiclics of tlic law.
Mssr,

) -J.-i .Mil. .\|,|i. ,-,lii, and tlic ,a-cs I'lic' jiiii,liiMl <iiii-c(|iicii,cs of a want
cilcil in the fdllduiii^' iintcs. The tcs- of cim^~cii|. uhcicv. r tliat fail is iiiatc-
tiiiKiiiy iif llic piicnl, lliat slic iciiion- rial, arc it is apiirclicmicd, pin-iM-lv
>liatcil with her -<iii alioiit. liis aitiii'x the same, whclhii- (.here has liecii an ai'-
iis lirakcliian is iiiliiii>-il,lc as li,aiiiij: live i|j.~ic;iaril of the wishes of l.li<; "in-
ii|i(iii the (jiic^tioii of her consent., jiiieil pally, or nierelv a f.iiliirc l,i. ..Ii-

Ihintllhiii V. anlnsldii, II. cf N. .1. /,'. tain hi-; iini-cnt
(». (issl) .-i4 Tex. r).-)!!. \u Tiilrihi. Nt. • l.i,iiis.ill, A V. /,>. („ y \\llli>i
I., if K. C. 11. Co. V. Trimhle |lSii:5l 8 (1nS.-,i .s;l Ky. .->:.

liiil. A])p. ;!:);). 3.') N. K. 710. tlie (lis ' SoliliiiK Is' V. l/issoH/i /'. R. (•„.

tinclion is taken that, where thero has (ISSii) iJU M„. .\]ip. ."ilil.

Iiccn active nppn^ilion to the parciifs "A j;cinTal jici iiii--ioii of a fither to
will, he is entitled to rotover merely 1''^ minor >oii to follow railroadin;; for
upon jmKif of tli.it f.ict. for the rciwoii " '"viiiL'. mid that hi' 111. ly liccime a lire-

t'at the injury must neco-arily lie tin- ".''"'• "''"'^ ""t deprive the father of the
iv-nll of the opposition; w liile.' if there ''-'''- "f ^|ie(ifyiiiL,' how and where he
lia- liecii mcicly a want, of co-i<ciit. the "'"'" ""i''^- "H'l 'I'X'-* not prcclmle a. re-

eiiipliiymeiit itself may not. he wioiil'- '"^''O' ^'y '"'^' father lor injuries to

fill, and it is therefore not a iicee--iar\
the iiM while employe,! as u lirakcinaii

iiif.rci.ce from this fact that the iniiir'v
"'""".^ < "' I'H'-nfs <-on-ent. (l„lf, C.

WHS a pioximate result of the emplov- t ' .',\ 'V, 'i^"'
o"'- '''"''''"• "'^•'*"» "•''

mint. The want of consent mi.dil. it , ?' ,'
, [-, V , ^''- "^ "'''""' "'"

«a- .lid. eive rise to the pre-umption
."t,, I";,, ,";!'' ",

'"^ ""'";'' '" '^'"^

<l.at the cniploymcnf waskMin.t the L ;".',, I'i'l i''

",'" ,"'',"" ''""""'«'"

;nn of ,,,(> pa..,,,,. hut.thi. picimp. ^i^:!: ;,-'!!, t:]::!::^;:'^:^;,
iioii was not conclii-ive in Mich a <en-e ,v,.i ..,.,.,1,,.„ 1 ,. <i n •.
|iu. it^coidd 1. indu..., ^,r the piir- ^i;::;:";';:^"^. ;;,.t„;:;""„8^';-''j;?
l"".- nf iipholdin,.; a jtid^mciiL eiiii-red Ala. 17!l, 2:, So. ()14.
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fi.ro ••iit.itlcil to n'r-.,v..r, irrcspccfivc ,,f wlicilicr (lie miistiT \\:is mchII
^yiit. or not." An.

I
iis tiic coiitnict of cmploN incnt i> miimIc wiilioin

Ills coiisciit, lie is II stiiiniitr lo if, nn,! iii,t 1 ,,.1 l)v iiiiv ot' ils t«Tiii-.

Sot liaviii^' iiirrcfd tluit liis c'lUd slmll iis-iinic tlu' ri>'k, iiici,|,.|it t,,

the (•iiiploviiicnt, he ciiii i over, iiltlionj-li tiic injiirv mjiv liavf Ucn
cilllscl by the luj;li;i;ciic(. of (lie -llild's fellow siTVuills." Xor is Ip-
ii'-tioii l.:inv,| l.y liic fact tliat tlic cliil.l was guilty of coiilrilnitoiv
ijf.alim'iicc.'"

,, ,, , , ,

•!" ^iili'iii In liis iKiiiiil. fell- li»s of srr\
Marhiini /,»,«'„, r„. v. W, sll,n,„l.- ic... Suht,,,,,!,- v l/,.ss„Hit I' It l\,

(18!)S; 1!J1 M.. 171., 2.-, ,S«. !.U; 7.xu. (IhSCj JJ Alo. A,.i. 510



! CTIAPTKR TIT.

WHAT KIM) ()|.' IXSTIM .\II:M Al.niKS .\ MASTKI! IS l!0|-Xn TO la'R-
Msii. (;i:m;i; \i, njINrii'i.Ks.

L'-J. Total I'/iih.tc to fuiiii-li nc,,-,,niv iii-u iiiii.nl;i!ii „., ,„• iM..t.-ri.iU • -.

li.U'ciii-c' iiiT imIiIi' fioMi.

:iu'a. Iii-tiiiin.r,liilili,- ,i,lii;.llv fiiiiiisl,,.,! nm-t )„. i,.:i-„m,iI.|.v ..,!,
?:i. (tih..,- i„,M,sin wlii.li 111,. .Nt.Mt ,.r til.' ma>t,i-« „Mij.MtiMnH is ox-

pii'sscd.

•i). M. 1^1(1- not IjiiijikI Id iii-inv lii~ -.rn.mt'rt s.ilVtv.

2.>. liiMiiiiiiuns iiMi-l l„. ill ...iifinniiiv ujili (lii- |'.riii.i|.l...

L'.l. .\laM.r\,,Mi;;,,li„i„ limit., I l,v II,.. ,i>,-, f,.r wl.id, U,.. instnmu.ntalitics
Mil- li, -ii;iii-,l.

27. i.'a, iiiiiilc if Uii^ liiiiil,ali,.ii.

L's. Divisi,,,, I,, ,„.«• „„„ !,^ ,i„. ,1,,,^,,.,. i,i,„„,,f_ ,„. ^^i,|, |,j^ ,,,„„.„j
Z'.K .S,.va„t, ..„j,Mp..| i„ ,„,„,,„,! i.,„. ;.ll..|:ai„„, .„ ,v,,ai, of in,t>u.n,.n.

Uililie.-,; staiuLml of :.af,l^- lower as iii,',ici-.

22. Total failure to furnish necessary instrumentalities or materials-
negligence inferable from— 1,. is ,.!,,„• that il,.. ..ntin. failnn. „. f„r-
lii-li aiiy iiistniinciilaliti.'s .,r materials in a <'a>c wii, iv tlicv aiv iicecs-
Niiv t',,r rlic s..naiit\s i,r.,t(...ii..ii i> n-.t less a l.ivarli <.f tlu' .'liifv t,. f„i--
iiMi pn.iHT iii>tni.ii(iilaliii(> or marrnais than is tl„. fnnii'-liii,.. ,if
N>tn,m..ntaliti,.s .ir iMatcrials wiiidi fall Mn^^ tlic jeo,,! sta.i.larii .if

-•itity.i A servant wim bases liis ridit ..f acti.m on the tctal laek of
'.Moulin ni /u(».s.(v /,'. (•„. V. ]/,„„; L>lli. ;i' V V Siimi J'." T1

; .^I'l'ni^Vr'"- ';";•/" ';"• i^*^
^'•' '>-''>••• -^-os^-sti,"::™

. I. viiit'f
''"'' '•' ••^"'- ,""'"- '•"" -•"-•'•iv -laMip. w,.,-.. f„ Uli'l

-• t M- u.iiit of any pi„|„..- ajipl.an.vs s„|,.|y f.„. ,l„. ,„„.,„ J. „f i,,,,,,;
' ',"

-.nU »n„sl,o.l t„ p ae.. ov..r tl... I..a,l- inMnuli,,,, , , tl,o ,' V.t I ."Tl n,.;^

:
5;f:;:.:;^,.;j-Ti:;;.;-^r:j;;;;;-,

i,|.',f ,1 • tji'' >-af.. '••nil .>im<si.„i to pnivici,. iiialiTJiiN is -.s-

r,- •
/ . ,

'["'^""'n- H'lnirll ,-. tlu- laUi- .iiapl.-r ixwii | vvliicli ,I,..,U'" "'' ''•'• 'f- <'" <'8!».-,) 84 II„M, with til., nonlialiility .^ iho mastc; for
43
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rc<iiii-il<' ii|ipliiin<-- inii-l -Ii'av lliiil. \\V'\r\- llir (•iiviim-Iiiii(M>, tlx y

wciv ivii-niiiilily iii'iM-.sn'y t.>r lii> pi..!, rii.,ii li i ;i d.iiiji. r wlii.-li ili"

iMii>i«i' km w ..! oiiiilil lu liiivr Uiiovii I.. \«- iiiiiiliiii lu llii' wurk,- iiii'i

lli:it llirv w.Ti' citlicr iml ..l.liiinMl.lr ill ;ill, "l' Wriv n..| iviiililv iicv,

bil.l.'/' Whrii tli.v iiiv iioi MvaiLil.l.' Inr ii^r 111 llif im-IumI l.hl.V nt

\v..rk. it i- I'l.r iIm' jnfv t.. >:iv \>lni!i.'r ili'.v .tv i';i-'n:ilil,v iic-i-Mlilr

ill Mi.-li ;i >..n-.. :i. In ali.nU,. llir i!,;i-lrr ti..ii, tlir .'iiiiri;.' <n ur^J]

n,.,! .' It i- 11. ii -iillirii III .li-.'iKii'i;-' '•! ill-' iii.i-iir'.s <iiitv tluit .-iilti

ri.iii -
1 iiiiiKiiiil >\u'ul\ Ur iiiiii-lf'l Willi l.ail iiKii.iiMl in si fuiimmii

II 111 f^.''

22a. Instrumentalities actually furnished must be reasonably safe.—

'I'll.- -riicnil ].riiii'iiili' i;ii<l '1"^ n in > 1 '- ""'' •
iiivnivcs tlif .•orulLin

tiuit llic iiui^^lcr i> ill lict'ji'ili ii- iv..|i.'.-i> liis .-rrviin;,-, miles- liir •\]>\'\\

l|„. .liM,.|,( iiiiiiin.T ill "liiil' til' -'IV- •'!'!' tor.liiKiiy piil.-, sucli iis h vr:\'\i\\

uiiN ii^f'llii' iiiMl(ii;iU |iimi.liil for ill.' I u\ ill laihMiv .Imi|i>. Iirl.l iiol li. I.

l.n.p.iiiiti I ivit-ilii iii-liiiinriiUili ii!i M|i|.li.iiiiv whiili llir ii.ni|i,iiiv v\..-

li.-. ii^ a ii.nt of til.- «"'il^ ll»-v ail! ii.-lij:ciil, i t. Iiinii- Inn-- »lii-i<- an

jjij,'i,,

'

< iii|ilovtH. w.i- ii>^i-liii},' lo iiiDVtr a liH"

' Ui ll,l,tnl;,ll,<, y. MrlMiI'lhl I IIHH I llll'li\.! « li.rl I

.

ITS Ma'^i. 212. .'I'.i N. I'.. ^i"t- 111"' iii'.V ' ^'*- "li'i"' '-'i'' '•"ilpliii'-' llii^ "' ;'"

was lii'M Tii'lic «anaiilc.l in liii'li'i'i; .ii-iiu' IriiMir wa- iii.l cjii it.. Iml, l.'ft in

f.,i a i.laintiir injiiicl l.v llir .aviiii.- in -i'l.-. t." In- |.i.k,-,l up i.-< .kci-i.ui iv

of a In-iii'li wImtc tlir cv iil.'iirc »,i- ciiiiivl illnir'll' \. Mnim iijo'lix •< ''

tlial 111.' -l.-f.Miaanl l.a.l lid fiinii-l...l /,. /,•. r„. \\ss-l\ W M,Ciaiy. .-{.Vi, Hi

anv inaliiiaU fur slioiinu' il. up. aiM IV,I. 711 | li,lill» lir f.Pi II..' jiny !> >ay

thai h.. wa> .III til.' -iM't, aii.l lia.l all ..p- « Ik I li.r llii- ai laip.'.'iialit, was so iiii

i,oitiiliilv I., nli-.ivi' lliat. (nviiiL' (.« H"' nsH'il ••!« <" siil.]..!. a lir.iU.'iiiaii to an

iiiliii.' of 111.! s..il. til.' .l.pl.li of 111.' .'Miionlinaiy ii-V.
1 I ; ami wli.ri' tlir

tivii.li aii.l til.' in.iiin.'r in wlii.li it was inal.iials for >li.,mi^' up a ticinli

,lu.' 111.' si.l.'s WW ill a ti.a.-l.ii.ais wlii. Ii I'av.il in w.'iv k.'pt. at. a .li-tan..'

„„7,litinn "'I' ''"'"' '' '"'''•" ''''"" "" !''" '

-i;„i;„ V. «».»;i'im (!'.1I1(M 17.'. w.'iU {l.iij.'.rh v. C..,,!; \V.m\ i-i. \X. \.

Mass. :!!ll. .-."i N. K. .">S.->. Til.' ali-.'ii.-.' •"i'>4. -is Atl. 7'.iM. In rtt^su;- ,ir '.

of' si'iilici.'iiL li;;lit in an .'Iwatoi- r.uiiii Touiihiii (ls;i:!i Hill Mass.

will not .iititl." i.lainlilV to iv.-.iv.'r. K. .•)4'.i. it was li,M tliat tlic

wli.'V.' til. 'I-.' was ('\ ill. -n.-.! tli.it lanl.'iiis prop.'il.v tin.l tlw; tin- in;' ••

w.'iv i.r..vl.l.',l for sn.li w.-rUni.ii a- lilir.l for sinning' up a t L

,'lios.M... .-arrv tlwni. Itroir,,, y. Sir,,, I- jum. In ally i-.i:ut.'-si1,1.' wIi.T

r.Ki;»r .( r.;. (l!l(»n I'.U m. 2211. mi k.'pl at a ].laic 2 inil.s awa.>

N K SI.-). Allirniinf; (Ifloll) ill) .il. App. '•Kaf.iu.lh lin,!<,r
'J"-

V- ";;;.'

4"i Si'.' also HI,,nut V. V;ll,„y.:< I. I I'.lol i :. I 1,. 1!. A. ;t:!. -t, ( .
f . A. .in,

.

('„ (1S77I 4 Si' S.'-s. fas, 4tli s.'vi.'s. KlH r..l. :i:!.-i. .li-appr..vin'.' of an im

<l.v'> (alli'Mlioii tliat mill.' .iwn.'i' li i.l .pialilUil iii-tni.-t ion to tlm .'ir.'.-t tt.. 1,

_ r . . - I I t ..:.'. I. . .1. f I. ...I .....1.1 ...I- li.i.l f II rtii.'i...

not |iroviil.'il WHO

to liavc li.'i'ii pr.iv 'ill

for props. Iii-Pl not if tin- ilifimlanl .oinpany liail fi

U.I V'li, an a liiinilan.'c of -nitaiil.- mat.'rial aii'

,/„..(./ Mills (I'.MMM

.\l,l. Ill IplainlilV li.'lil ni

70 N. 11. --.Si. 1!!

it .'iilitl.'l t.

'I'l
Ham vlii.li til.' f.ircinan aii'

irr workini'ii .'.ai

rr f. r injiiri.' 1 li\ till' fait was n.

tliat till- nails nscil by his fiU.i

lit- to fast. lailil.'f to a >f Ul

fal-

ili'fi'iiilant W.I-

1.1 s.'l.'i't sii.li a-

'Icil f.ir till' si'v.'i'al parts of tli'-

rk. wlii.li u'av.' way. tlicn tli.'

not lialili- for any mi-

t.M> -liort, lii- own ti'stinniiy '"'in t.liaf lake in jii.lL'in.'n t liv tl 11' t.ir.'inaii

t.lnic wi-ri'
I
ili'iitv of nails finni-!i.'i!. otli.'r s.-rvai (> ill ih,. si'liTiion of siiit-

1 tlial 111' liail' no il.Milit 'lirr. lil.^ niat.'viiil .ml of the mass ])r iil.'l

lils il.ilil.') : };.ll,i- V. '•/.; fn iitii. till' plank ill .pi

CIKJO, n. I. d I'. It. Co. (ifsTV) 4(1 Iowa, lion was .ul..Li\i;
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Miici's fiiniis]i(Nl ni-c snr'li us wmild (•(,|,niiriiil ili..|ii-r!\c- to n n n-.n-
:ilil,\ |iniiliiii iiiiiii.' It. I- I ml I,, tiii'iii-li ^ihli ii|.|.li;iii(M-. M~ iirr

nM>i.iiiiliK- .siilV iiiiil Mill :ilr. -II, -li ii:. ji pniilciii iiimii w.aiM I'linii-li

if liis own life wiMv , ^ .-,.: I., ill,. ,!:iii^,.|- iliiii will, I ivMili lr,,m

iiiisiiinilil<. ,!! mi.iilV :i|.ii|i:iii. •,>.- In ,,ri|. r t,i ili-<'li,iruv this .ililii;;i-

li'iii. he imist si'c tJKit t!i<' iii-triiiii,!iiiiliii..s wliicji lie t'linii-lirs iipc in

!>r"l'<T <',.inliii,.ii,"-' ili.n is t,. s:iy, in "m ,",p,|iii,,|i \\|,i,.li -h.-iH ,,,,1,

-nihiiii;.!' ilic Mil'.ly of liic ciiii.N.y, ,|."' ,,r in siwii ji cukIji i,,ii -iliiit

iin cniiilMVfc (Mil |.ci'l',.nii nil llii. ,liiii,'- r,,|iiii-c.| ,,( liiin uilli ivn^.n-
iil.il' snl', t,v

;"' or in -n-li ;i I'omliiion llnil ii -liiill ii,. •iv:i-..n;il.l\ |i|',,ii

' (!i no V. /•,(// Mi.inihih, l'„i.i- (.,. I,.,\.i, |:il. A iii.i-t,.|- iiiii-t. fiiiiiHli
il.sM.M (,H \|. .-,i,s, :;:, \||. K-V In -.mi, I, in:i. Iiiii..| v .,, j, i,,i ...ikiIiIv hcII
]lrr,.n,l.s V. rin.h.niih .( 1\. A', r.,. n,l.i|,!,.,| i„ |„., r.ni, I Aork f,,r"»l,i.-li
Mssii, i;;(i Pa. jsj. |«i vil. r,|:l. tl„. ji, i, i„i,.,. l,.,|." u„,„„„„ v. /{»//„„i,
,lri.ii,l.itii. i<'.|ii.-i,,l Mil iii-i.iih'iiiiii /;. ,1 (. \i,,i. ((,. iis:i7) I.' I tall, ,

•>;!»,
"III. It. III! Clllllliiyi'l' ,1,... Ills dm, uliill ,-)(» \',u-. s.il.

Ii,' pl.niil.'s Inr hi, .in|.|.,y,-, t „ «ii, It 'llli-.:rll y. I.(t,„ill<l Mfn. ru (Is(ll)
iiMiiiHT US h,. fijijy iiiid ii.-oniMy Is M,.. ||:i, 77 Am. !),,. l' I J.
Iciiis ])niil,iit mill >.if.-." I i„. tiii'l 'SI. I.I, nil. It. S li W

'
I! r,i v /,-.

jii.|-:<> Mih,1itiil,.,| 1,1,,. \v,,i-,U. i. fairly „/„ II.SS7I :t7 Kiiii. 7111,' hi l-a',. 'u,!
I'li.l r<:i-..iiiiMy |,ni,l,iii. aii.l -ifc,' tni- Ih.. ma-lfi- iiiii,i. |,ic>,i,|,. •iv.i-miiililv
111,. w,iiils "I.,. f,iii|\ and i..i-..!i.il,ly sal,. .,.iidili,.ii- f..r wi.ik, ii,-,-.,r,liM.' tii
ii.iiis «af,.. • iviii.iiKiii.,' lliMl 11 ujs iM.i. Ill,, n.iiiiiv of tlic l.ii-iii,.,s. ainl nTtlic
«li;it li,' ,l,ci,|(.,| iiii..^|ii, I,,. |iiiid,.!it, lull, iMi-liiiiiMrv |ii,ivi-ii.in fm- i.li,. -afi'lv „f
uliMt was, ill pnilit of f,i,t., iia-uiiaM,.. lit,. ;iiid ' liml,." 77,, fniid i(- W'illi,-
|.iiid,nt, 1111,1 siif,., Ih.il li,. ua-. i«..iiiir.d ( Isiil )

4.-, |.',.d. 4!)1. ••Tli,. iiiiistJT
t.i fiiniisli, and willi llmt nio lilii alioii iiiii-t tal,,- rcisoinildc raiii Iji Inm. (he
.i,linii,.,l t.lic pniiit. 'rii,. sii|ii-,.|iiir ,,,1111, |,„.U and ap|ilianr,s uii.li wliii'li, ami
-li'l: "III that, lie w.w i.||.,iily iii.dit. tlif |.l;i.i , ..n ,i|- aliont. w|,i|.li. ih,. v,'.,v-
If til,' doctiiii,' a>Hit,d ill lli,- |iimiiI .iiit i~ t,> I ia|iliiv,il, r,'a<oi"iaMv -aff
«,!, i,-.-,.-iii/<.d a~ ,1.11,, I, w,. \\,,Mld f.ir Ih,. uoili t.h,. Ialt,-i- is <.iii|d,.u-d' to
liMM? as many >t,iii.l,ii,U .,f ilmy a, do." /..w.,- r,,iiiihi rjrclriv r ,. v.
tli,T,. ari! ,l,.Lri,',.s oi' iMifl.-,i,.ss i ii;.i A///// ilsnh ,-,7 \' ,1. 1,. |no, l>m \)|
,iii|iloy<.|-s, and •\.ry cinplnyi.r «o;il,l -i;.'7.' In /,.,.o'.v.-,//. .(• \. I!, r,, \ k, tlii
iia\i- to In; a,ljii,l.i;,',l ..'iiilly ,.f iiryji. lISIUi II C. (. .\, -jnii, ^t \. S. \pi,
;r.nr(. or n,it., ac-ordini; t,> his own l<i:i, iKI IVd. 1(17, lli,. cnia r,.fiis,.i| |,,1

«( indaiil of duty to his <-iii|doyf,> in iiisirii,t, t,> i|i,. ,.|l,ii. ||i,-,t, if t.h,. |.ars
"'•"'' |i:iiti,-iilar <-a-,.." in th,. ,.oii|,liii;r ,,f „liii-h tli<! plainlilV

hihiiKilKMHil d U. \, A', r-,. V. /;,/; u,is hurt H,r,. n.r,iv,d liv th.- ,l,f,.iiil-
(lss',1) 7.-, Tex. .VI, |l> S. W. :i:il. ant fi..m ,.l!i,r railn,.i,N. and »,-iv •or-

,s'//i///i V, //,(/,.,•
I

1S!11
I A. C. :!:.'-., diiiaiily ami i,a-.,.iialily safe f,ii- tli(>

"il-', liO l„ .r. (,). Ii. N. S. (is.!, i;.-, I.. T. piirp.-,'- tor ulii,h tln'v '-v..!-!- iis.il." th,.
N. S. 4 1 i7, .-..-> .(. I', liili). 40 \v,„.k. I!, p. ,1. f..|idaMt, ,is a ,..iiM.'m.n .•arri..r «as
>:i-; W'illiiiiiiK V. Itiniiiiiiilhiiii Ildltiii/ liiiiiml t.,i ici'i.ivc ami tran-port tliciii
.(!/,(.// f„, [|S!I!I| •_'(.!, I!. ;!:!S, i;s 1.. ,i. ..v.r il, liii,.. an.l. if th,- plaint iir was
t,i. Ii, N. S, !»1S. I he MiaMiT "shiMiId iiijiiri'd s,,|,.Iv on ar -.,11111 ,,f the ,l..ad-
lali.pt. siu-h siiitalilo iiiipl,.iii,.nts and w,,.mU ,,n tlic' i-ar~, la- ,-,.iil,l n..t riTovrr
nii-,ins in oarry on tli<- lni<in,.ss as aiv Thi-, it, wa- ohj, .-i.-d, wo.ilil |ia\,- ..x-
I.i"|".r for that piirii,,-!.." / „;„„ /'. A". ...t,-,l of lli,. ,I,.f..iid.iiit. oiilv oi.limirv
'". V. /M,ii./.v iI.S'.Mi !.-._• f. S. lis;,, ,-..iv. whil,. t.h,. law n-,piii-,.,l ihal pr,,,H.V
«''. iii,„i. I ,n,„i I'. If. <;,. V. Sii'kI'i-. i-aiv -h.aild I„. ,.x,.i-.-.iw,.iI. Tho ooiirt of
^^ I., cl. .-.!I7, 14 .Slip. ft. I!,.p. 7.->ii. apiK-als. li,,v,,.v..i-. sai.l that. I.v t.h,. in-
Minilar phrase,.!, .-.•y is f„iind in (iH.sun -1.111,-1 i„n |,h,. ,.ars xm.vo to li,. rl-asonaldv
V. /•--,/,> A". r„. .IS7I)) 411 M,., li;:!, .2 as w,.ll a~ ordiiiarilv s.if,-, and tlia't
-\iii- I'vi'p, 407, Till- inasliT inii-t. fur- ,-lcailv iinpli,.,! i:,„„I repair or prom.r
ni^li 'Mlipliancos rca-.inaMy wrU r:x\- c.ndiiion, .Vnylhiiii.' 1,-s than r,.as,,n-
n;;,;((.d t.i .iiisucr ih,. ,.|i,l priip,,-cd." ahl,' was not. ^iiod or jiropi-r, 'riie re-
Co'.;., /• V. C\,ili-'il H. r„. (IS7(;) 44 fiisil to i^ivp this in-tni.tion. or ar\
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ii"l iir ill ilii r\iic'i..r iif (III' ciniilislll'lf tli;it illjlllV \

IllClli."''

SihIi liiili;; tlir i;rlic|;i| cliiiiMc'Icl' uf llic lli:i-li'l''-v .ililii;Mt ioliM, tli

• I'pi'Iriiii' i- iiiiw n -iinlni ;i, iixinHKii ir tlmi ihc ciiiiilnMi' i» lioiiinl I

tiiini-li iicic i|ii;iii> iiiiiiiriMl^ mill m, .
>>, .nnl n-Miiri'i •iiii^ililc to iir

t'ii|ll|i|i-ll till W.ilk : ihill i> III SIV. illl llllll i- lllc'C'--llf. til CIITV nil tlh

I'lL-ilif. ., ilicjiiiliiii: |i|iiiii-r^ )•( ll>iUi;il'l\ -life l'iirlli;il |iiii-|iii~c.'

• .|iiiv. ill-Ill,. «i lli.irf Tiiir. In /i". ' .. \. h'i'i'ui i|s>:ii |ii:i I'.i. Iji
\hlrl.. I, \. Itullniiu,. .1 /'. //. ( ... ll/,;/./i(,i V. \l<i„i,ln-, ,1 C, /,', (

1 l-^'-Mii s M.iiIma, ji_'. III.' I. Mill, -11- ilssiii Hi Jx.ii. :)!i|. 1 ^v \\ . :i7. s.if,.

till]. I iii-liii.li.,ii> 1.1 Ih.- .Il.-.l I I) Ihi'iN \. IhnI <l /'. I/. /.'. »'.,. ilss;,,

tlwt II i,i|l|i.iiii I i|iiiii,\ •.li.iiilil. '(^f'lr Ii7 Mirh. III. :it \. \\ li.'.ll: Sn: 'h v.

«,« in,<t\,i,l, , |.rii\i.|i' I'.u III.' iniii.'.'l i.iii I'l iiiii\ii<iii- I'm- II i/;7, s il'i><ili liil \[i.

i»f riii|ilip\i.'- -iillirii 111 111,11 liiiii'iv ill ''illl. 'JT \. \\ . liliJ: 11.,.,./ V, //•..,.

Hi««.l .<iil.''i mil i.iinlilii.ii." 111.' h.iiiU in IJSIiiii s:\ Mil. ^:,- , ;t | ,\||. s7i>: || ;/

ilulics lii-jiiL' lii'l.l II. .1 III . •11. 1 111, Inly \. It'ilii'ih .1 r. /. /.'. (',.. iliiiiiii !:•:

till- tiia-lii'- iil.liyiili.iii : -Ji liiiit lii'i' \. (. JIKI, :t: S, i:. I'll) ; \.i,',.,( \. 11 /.,

Hiniint "li.i. II ri_:lii, li. .vihI, llml lln- I'iiir l.iuiii r l',,. ilMiln "li \\ i-. IJ.

Iiiii-lir will, lit tnr ii" iinsiilih . |ii<.\lili' lit N. W , ll'l.'i. I'il nil. I -nfi'. I'm
Hiilli. i. Ill in.i.liiiiiiy in ymul <ii.lir !iii.| Inn v. \iiilliiiii I'. I,'. I'n. (Ihhiii h:i \

(.iiii.lil i.iii." Illl' Hi.riU, "ii- fiir n- jin-i \. 7. Siiitnliji' iiml -iifi'. Ilniiin r

Hi!il< ." Iiriii;; :i|i|.n.ii'.| fi.i III.' -:iiiic iiii Huid h. rii /'. i'n. (ISHII illl (nj. 4!lli, _•;

Mill: I ,'i I (lull .1 r.iilrii.i.l <iiiii|>.iiiv i- I'ih'. ;t7 1 : f'lul.ir v. I'lis, ii ,( ,/. r
liiilili' for iiijiiiii-. ii> nil c'iii|iliivi<> iltHHii :) I'l nil. i Di-I, i pi. |. p. 1. ..n

t'liii-iiMiv n Iniiki' H lilili wm- .|. f. .livi-. All. HI; r.i./i/. I'uinl Mfii. <'u. v. /;./'

nut of linli'i'. iiiil ill ri',i-iiii:ilili' iji'ilr. Imi ilH7ti 71 III. 117: \ nh sm nil i;,

or ll'il l<M-iin:llilr fur illl' <i( r., I..I1." — V. t;il\ii,l IIHIilll Illl I'ji. ||ll; Xnrfnll

IIS. in Illl' I i-i' iif II -.'MM' -Illl . Till' ii II II. I'll. V. \ ».;,.,/« (|s!i,-,) ill \ ,,

>voril "ill- :i-.|.in" wi- ili'.liiii'l 111 IiuM- lii:i. 21 S. K. .'Hi; r.(i;„/,<, , v. 1/..

in'i'ii i-nii. .-Il.v iiM'.l. wliiilii'i- it -i'.'-iili.'.l .' ! \"'. /.'. f.i. (Issii) .III |'',..|. in:,

•ii('i i-~.il \. iir iic.il." Ill ",1 jiiii'lii'iiliii' Snitiililr iiml •iilliririit.. .\ vinlict. f.ir

liiiir." till' |il. lint iir l.:i-i'il nn a -iM'cinl linilinL.'

"W'linili }• V. Il'illiiiii, If ,f n, /,'. Ci,. Iluit till- ii|i|iliiiiii-i' Hii-< iii.l, ".nil, illl.-

(lS70i :ij .\M. 411. '1 .\in. lliji. I i:t. :iiiil -nllii i.-iit" f.ir tin? |>iir|Hi-<'s fi.i-

'I/'. 11 V. \ < II (111-- I'll. Ils7il) I.. I!, wliirli it will iiii'il will iml li.' .<t, ;>-ii|.-

1 K\.'li. Div. 2'"il. t.". I.. 'I. I'Ai-li. N'. S. (^iiiiiil V. riiniiiiill ilS7X| l:i Hii-h.

• ;-'.S. H I,.
!". X. S. .".II. Till' f..ll..-,\iii-_' Hill. SiiHi.-i.-:it. iiiiil -iif.'. i:i:il:iiir V,

<-|.illii'l- mill iilirn-i'i liiiM- lii-i-n ii-.-.l liy I'liiii -'//. i. Iti 1 1 Sininr f'u, i Isil.')) 71

til iiiit- 111 ili'-i;.'ii;ilc till- iil.liir.itiiry |-"i-.l. '.:. Snf.' iiinl |ir.i|ii'r. I niuii I'.

i|ii;ililv of till- iii-lriniii'iit:iliti<'~i wliii-ii /.'. Cn. v. Ilnul, lirl: llsiiili .'in \i-li. 7:'.,'i.

till' iii;i-li-r i'^ t'l fniiii-li: 4ii N. \V. IIJI. In -nf inliri.in,

rii.|'.i-, .v,„,//i V. n.il.ir flSilll \. (i.r.uriiii v. Ihill.m.l.- (1S7.-.I .".il \. >.

('. ::j-".. ::i;_'. r.ii I., .1. >). it. \. s. iisii. .-.17. 17 .\iii. V,i\>. .'inn, Sonml iwnl -.if.',

fi." r., ('. N. S. ti;7. '"i-' -1. 1'. mill. Ill f/i.,vM,» V. .Ii.hii I.. /.'.,/,.,• I.uiiiliir r...

W.'ik. l:.-|). :W1\ Williiiuif V. Itiiiiii.in- IMiili lis N. C. .Ml. 2;! S, K. IlL'.'i;

hinii Itillhril .( Mihfl („. \]<im\ 2 (J. 11 . ..:'/- /• v. Itilll'nr.nli .(- n ff I-'-

r.. .'iiis. lis I.. .1. (,). 11 \. s. HIS: I III',, I (isrm :ii> m.i. jii. :i \m. \ir]i. iti,

/'. U. I'll. V. O'Hiiiii ils!i2l I I '. I'. A. l-'il mill jiri.iirr :i|i|ilimi.-i'-. U'.i./v \.

:i,-||. 4 r. S. .Vpp. 221. IIM'iil. .">:!S; /!,//- !/.i(/,..v.,» ilsr.li 4 M;ii-.|. II. !..(•.,-

liiiinii ,( I). I,'. I'll. v. .l/r-A-.,i:;. iISS.-.l 21.">; I: rliml lirl; v. \ . .. 1 „,-/, r. ,( //

SI Vii. 71. Siiitiililp. Il<i:rill v, /..i /.'. d,. ils7!h 7!) X. V. 24ii. Snfi'm-l
riiiiiii Mfn. Cii. (Hiili 4S Ml'. II:!. 77 -i-i-iiic. /I'l'./.i v. funhr (lsr.2) 24 \.

.\ni. IV.-. 212; Siillii'iii v. hulin Mfi. Y. 411. S2 ,\ni. Dif. :il.-.. S.-if.', -..mil

Cn. (ls7:il 11;! Miw-'. ;!!lll. .SfW; Ulr, V. iiiii! -iiil,Mlili.. Iipcs- v. Uirlimnnil .( ",

Kiiin riiillii 1/i/N- (Iss7) 144 Mi--^. /.", r... (Isss) si \',-i. iiTH. .-, s. I-:. .'i-_'

2211. •">!) .\iii. T!i'I>- -SO. 11 \. K. till; l!i-,i-iiii;ililv siifr. I.inir I/ml: <(-/'. .^

Hiiil: V. Unrhislir, \. Y. ct- /'. A", f',,. /.'. f„. v. I-m- (1S!I2; .\ik.l IS s. \\

.

nss.".) ilsX. ^. 211; f'uniii I- Y. I'l iiliiil 172; I'lmmr h'in firm if (nn.ilr. Cn. v.

/,". I'n. Ms;in II liiw.i. l:u liii-trin II,, mil 1 Iiml 1 l^M 111. 12.;. .'ill \, I,.

tion iipiniivcill : I'lnlmli l,liiit. W . ,(- li. 'V!.-., .Mlii-iiiiii;; (ISilil) 110 111. .Xjip. IJ.';

«.'J
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Tlif Hiil:.hilil.v ,,( :ni i.p|,|i„iMv (or i|,r ii-r, „l,i,.|, j, j. ,,, .|il,.. rvr
l"in- Ihr

. it.ri..,, 1.^- ul,i,.|, ,|„. ,,„|,l..v..r-. |» rt..r„uMr. .,f l.i, .l,„v
' "Mil. .1, 11 tM||,.w- timi. if tl.;,t .t;,,i.|Mr.| i- „,ti,i I. ;,|| i,„,„in.
:i-. to tlir .lilMCM-in.„ ,,V olhrr ,-|,„ fH.'h ri-t irs .,f tl„. in-l r,! Iiiinl;, I i I'v

uliirli .aii-.i ll„. injiin li. ,...s j, :,i,.ri,il „i„l Mi|«T.r,,LMl..rv.»
Wliciv ill! .1111,1... rr i- i-.,|Miiv.|. .iilnr ii> -tiitnl.. np i il„. tVrinx

"' '" 'l;il'';'llirnl lilH.lr wilh ii I iri|..ii||\. I,, iMT.in.J.. Iiis |,|V|iii„..
' •'

'•'••" I'liininr ),„• i|„. l„.;„.|ii ,,r prnt. ,.t 1..,, ..f i|„. |,iil,li,.. |„.

iiMi-l .M.ini.K uiil, ihi- n-.|.iiivi,„.,if in -ii.'l, m m.imi.r ihai |,i, ,.„,-

|.|..UM . will n..t l«. umMM-,--..,i'ilv iiu|..rilr,|.'' .\ .i,„il;,r n«|H,i,-il,j|-

I-.. i:>r M... 21.,. n: s. w. i;i- :n- a„,„. v. /;./, /.,V /,,;,- r"
IV-", -'. ,^"'';'' •^'"'" /"'"'"r r„. I iss-., .-,1 |,„n. .-.1!.. 4 N V. Su,

,
.-.7

.'

1 ;;„ ,'7 •
,

'T.-
'"','= """'""' ^'^ 'V"''.-v. ir„w/„„„^,„ ,1^.11144 \,;

M i: i\ n'. 7!t.-,: Clii,,,,,,,. n. if (>. If. Ion. II. ,f-

pp.
>'. .1. ff. r«,. V. (hirntt

, ' '"• ">»m !!., N. \. ,,4ii: /,,„,,/,„ v. Vii. tiil-.'. .17 S. !• ••«.-, l!,.,s,,i,.,l,K-

1. I. .\. \. Siipp. .il: r/i,v.v'.ii V. To. V. I/,/,//,, (isii.-,
, ii.i \-., 7.,| ...> s

.
••'. -.! ^. |... .1..,; I„l„i- .-. f.iilistr T,.iils- d r. /,', r,i. { |H7!I) llM) I' S 'l-,

' 'I: ViVm.v v. H,<t.ll,,r<l. II. ,(. ft", ff. r,,.'
,"'

/.,';,,
\

'II-. Vii.i L>4 s. K. ;is.-,.

-4. hiinrrill, ln»i r„. v. /•,„•,• sc,. 5 iis:i. i,„v/

, M ?',
'""",,*•" '^ S- \^-. -^'i^: '.s'»m7/, v. V,;,- V.,,',- r ,f ,, ff ff

;
.'. V. .l,/,,,,,,v ,1.1,..: T..v., IH s. W. r„. MSMO, 1,s X. V. .U.".. .'! V l' .mm.

,,,„, r ;.,,'•• '„,!' '"• •"' '" •"^'' •"^^- '"•''« -I'.'f- '-r lli.,v u),i,h

N,-,, ,'> r'n \' ,," .';
^'""'"""1 liav.. lM...n worn nw:iv „nlv l,:ilf ..in iti,-,

,,,,.,;-,,"' ;'''•. V-^-
Oi" '""'I ap- or !,„ i,„.lr. l,„t. I„,,k.- ,l,',».^ v,!,i,.l, ;,,,.; .Ml..- s„l „„.„„„ t.. l,l„. j„rv ..f ,.(T..,.t.ual f,.r II,.. p„rp.,-,. f.,r whi,.!, fl„.v

' '' •iM'liMiici. ri-.,-ii>r,;,liU- ^.|f,. f,... 4i,,. »-n-,-- •. r r^ i ii .

>-i...>.. .n..n,io... ,2) Ha,. t,,.n,ar r.^l^^^ u/ut^:! :::^:::::, ;;!;!:;;':^;;
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U\ Hi- •nil"* \*!i('r"' ill"' ii;i|i|ii\i r iiimI" ti.iki -. innjirio iimhi. tn |ir'i\ii|i

t'lil' till |illl>lii' ,ill\ ,11 Illlll"i"llll ii'll.-* wllifh IIUIV illl'ri'l llir .liiltiv 111' lie

tlll|il'i\ri ..'"

'I'll!' |ir"ili:iliiliiv nr iiii|ii'.i!i iliilii y i.f ilii- iici'iin'iii''i' wliii-li cmii-i 1

llir iiijiirv i« -iiiiii'i iinr. :iii i --riilial liirlnr in ililriniiiiiii;; ill'' ipii -

ti<iii «lii ilic r till' III •trumc iil.ilii ii > nr airiiiiuiiin iiN "I iIh' ili'tiinlaiii

Silli'liril iIm' Ii^iiI ^l.lM'llll'il 111' -ll'lv. Sii' i-||;i|i|cl'» N.. .\ I . . /"'•/.

23. Othc;- fornu in which the extent of the master'i obligations is ex-

presied.— ll i- l'ni|ilii l\ -iiid iIkiI iir:;lii;i hit i- iMi|illl:ilili' I" II 111,1-

Icr \S lll'lir\ If Ml ill-lniliii lllillily i-i ul' -llcli h I'|iii|;ii'Iit. cir III- liii^i

IH>.-i is rillTinl nil ill »l|i-|| ,1 lllillllicr. ll« tn .lllijnl lli-. »i r\;|||U lit iImII

p'i'.s wliii'li HIT iliMTilii'il 11- Immii;; iililn'c'--,ir\ ,' nr iiiTillr--,- nv \i.

r.'iiMiiiiilili ,
' III- 11,1111 11 --11 V mill iiiin,i-iiii;iiilc,' nr iiiiri".i-nii;ilili' tniii

u iiillr 1,'iiiiril lit. a <i'it.iiiii iMiiiil, iMii-l. /.'k.i/i v. .I/iV.,«m /'. If. i'„. (Iss7i :m
llllli.1- it -ilfi' fur i'lii|i|i.vri'- III irii-H it Klin. \"K I J I'.lc. .|^J ; Aihliiiiil r.„il

it -<> liii;it<-< n* »«ilili\a|il- l.hat lliry it /. /,'. I',,, v. Wiillm, \ \s'.\'
] |I|| K^.

III.' .iiii-iiiiiily riijiiiifil III ri.h-s it. i:_'ti, IJ ,s, \\ . 7||, 4;t S. W. in; ; /;„;

I .,,,1 \. l-li„„>l,i. It. I it- /'. /.'. r„. -.II \. I.'irniiifl 1//./. («. (ISIih 4H \li-,

llWlli 111 l,,«',i. ITll. lit I,, i;. .\. il,-.7. Il;i 117, 77 Am. I).-.-. -Jl-.'; Ilorn^,,,, \.

:>'.» \. \\. ... Si>, Jl railni.iil i-liiiiiuiiv I'^uh-il /,'. f,.. ||tii.-|i .-11 \ .1. I, -J|i:i;

v\hirli iilitiiiiH it-* ri;.'lit to rnw- -I ml. I'miliun i- \. I'.ii' It. I'n, i i-^7l>i .11 N
ill II ritv ii|iiiii CDiiilil lull tli.it it vtill -1. I.. I.'il; I/"/ v. Ihl'imif A II. ('<//'

I>liiiik lifiHi-iii it* rail-. i< iimli-r uMi-.n- c... ll^!ll| liis N. \. liiit, -js .\. l

t.iiiii to il.i III.' work, mill iiMiiii.iiii |1. Mi.'l
; Wmn v. \iir Vor/,- I', it //. It !•'.

wlii'ii (liiiii-, in ..iii-li a \\:\y lint, il will In. il>!il) SII lliiii. 71. -ill N. V. Su|i|.

Ill- ir.i-i.iKilily -iifi- ll. it.s (iii|.|..\i'i-- uliii MI7 : 7i',s»« \, ll,illiiii<,i- if- O. /.'. ('..

iihi,\ !«• ii-i|iiiri'il III [1:1— iiM I- il. ill till. (Issiii l|-i I'.i. "H, .-.li \iii. I!..|i. ;tlii. i

ili-i liiiru'i' <if tlii'ir cliilit'-., iilllii>ii;:li it .\tl. lHi7 ; Iti'issiniui \. I.i liiiili \iilhii I!

<>«i'.< III! ilnly l<> lliiMi to |iiil iliiwii III- I'ti. (I.ssii) ll.-| I'll. 4!i|, .">7 .\im. I!, p

niiiinl.iiii tin- |iliiiiks in tin- llr-t. in I7M. li .\ll. U-Jil; llumn r v. /,« \<

(.iiiiK-.-. Voilrii It. r„. V. /\-,./,i» i|s:i|i Nil 'ri.x. 117, I.-, s. \V. sii:(. \

ilSlWi ;i| ('. ('. A. 2.'>."i, r,H [\ S. .Xpi.. niilnwil <i.iii|.:inv i* liiilil.. f..r injiiii-

377. ST Ki'il. Sill. Ill a iMilr.iail lirikiiniii onlir.-.l liy I'

"'riiiis. II n-ilriiail niiii].;tiiy i- iii-_'li- r.iii'liii-lin- li> <-m i rv i.'i..i.|- liinii ,-i fn-ii 'i

ptMil, tiiw.iril- II. lii-iiki.|Hiifi III'.' i','i'i| ill r.ir :ii ii.-s n -i.liii;,' li> ilii- ili'|ii.t.. «h.i.>

iiiii|iliii;r i-ai-, in lia\iii'j. in a w.ilk In- lln' ininliiiliit- al-ii iImi-.-I- that. 1 1

twc-iii the Iriu'k-! iim-l.i net. ,1 fi.r |.riiiili' liaiii l.i' rut in tun. iiii.l ii |iii|-tiiin <if i'

to walk ii|Mi|i. II. iiilli-ii plank uliiili li.i.U. il ilim ii a^'ain-' .-.ii-* -t.iii.liiiL' n'l

fprinfTs ii|i iinil ili.uii uli.ii -I'liii.l -n. li -i.liiij, afti-v tlir I'laki-iiian li'-

iipiiii. ami a Imli' in wliiili lii- fiM.I t- II -l:irl.il In i-,,n y iln- ..'umU aiTo--' ii

iililr til 111- i-aii'_'lit. Illiil V. /.o.'i/ l.-hiinl wlicii" -i:i-li l.'i.kiiii,' i- iiiin<'r.'-«ary ani

It. I'll. ilS!ir,| 11 App. Div. i:'.l. 4J \. -aM-i n.Hiiiio. Itirhnimnl d /». A". V',, ^.

Y. Siipp. .SNS. //.„..» (l-'i:!i S!i \"a. 7l!i. 17 S. K. I.;.'.

'Siiiilh V. Ilnl.rr fl^'M] \. C. :•,•_•-,.
' II /w n II' Hi h h, m hull I'-i. (|s'k

?r,-.'. lai I,. .1. (.1. 11, \ ^. i;-*:! ii.^i I. I'. :'.l c. r. \. :!i;:t. ,-.!i \ . S. .\pp. hl':. ^-^

•'. s. ii;7. .i.-. .1. IV r.iio. in \\'<-\. i;.-p F. .1. j:!; <;i',m. v. /•./../;. /,'. r...

'!._; Ui7//"i/.v V. nininiHih'i,.' ^^//^i,7 i|s7i> HI M" liKl, -i Am. I!i-|.. !!•:

,( 1/./,// (: (lsM!i| 2 <). II. :i:'s. r,-: 1,. '\„,;..v V. ^..iHi i\^r,i;) -.js vt.. •. i.

.1. (.1. 11. \, S. !i|S; r,.;,,., /•. /,'. f.. r,,-, Xm. D.-. -J.'.': I'min V. /„,•'

O'ltrltn llS!i-Ji 1 ('. ( . \ :i.-.l, t 1 . S. ilsi-.Ji ->l \. ^, 410, S-2 ,\iii. P,v. :;1V

App. -J-.M. 4!l I'lil. ...'!<: /."•./ V. s...rl,'. -Ilnit .l.-f.it- i-.'n,|i-riii-.'aii apiiliaii.-i. r iv

viriiir (ISlHi) -Jll r, ('. \. :!s|, :l| l , S. -lia anli.i:-. tlian, ri-a-.iiial.li." iiir r

App. 7'27. 7+ 1-'i-il. l^ii; rhi,,i.N, ,(. /;. I. i.,.,,'Ii...,.ii.T. -n. T'nih.r. II .1 //. It. r. i

It. i'u. V. Itri'^n.ll (|K!i7i 711 111. \|.|i. •/.-.//',/- (isiiiii 7'.i'l'-\. Kit. IIS.W,''!-

nl ; Kiiirr^ V. rin.ilii,,. V. il .'-' /', /,'. 'II, nihil v. S I'.'ihr,,!,- /hv. r.y.(l'>-^i

Co. (ISH.i) till Iowa. .I'.i'.i. -.^4 .\. \\. -.;.il: :t!i .\liiin. 2.i4, ;(:> X. W. 4.'^S.

^

i
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. 'i;i'.|(liii.ii\,'' i.r .All' liri.ilA,'' i,r jii;ii,-i ili.ih [•< r.;i-..MMMc iiml

I'l'f''-' li i- n,:.iiiN -Mli.ii ilir .|ii. -ii..n. Uli,,! Ii.iil I.. I. -,.nl..| II-.

.1 lie, --iiv -iilliri( lit 1.1 jti \ ihi' iiKi-iir ill ii-iiii: iiiix p.irii.'iihir ill-

-'iii'ii' Nliilii.^ ; i- 111- ( 1 . !, :,ii.| mil. I I,.' .|c,'i,|,.,| uiili r. hniirr Im

li" <\ i'lrii'-f |.i. III..] ill riM-li |.iiriii'iihir r.i-.'."' Diit ii iii-iii-nil |.riii-

• M'''
^^li''''' i "I" II III l| I'll! ill ill ti riiiiiiiii^ \*lic il.i' i.r \„,\ n ilrrcml-

,llil t- i-llllilllilr i- lll.ll I rnllM llii'liri' |||ii\ |» .,, m|V;|I i|, |,. Im' fl'i;!, |i |. i |

•' ' I'lMlii'Ml II. '' --ilV.' Mir hid ||,;|1 ;, ,|iM||| il|.i,||\,|ii,.rir •
, A

1
'
"•' iiiii> li:r*i- I" III SIM .1 ,

^
llii' ii<l'.|,iiMii ..f a I'i'i'hiiii |>|,iii .mii liiivc

' v..ii:hl ill ;i III, III. r Mill '•,iii^ ill.' -.if.lv .,) u..ikiiii II.'" ilir mn,.
1. I', 'li.r(l..ri', i- I... nil. I in icnii'lv ii:iiii'..T.,ii-. .'..inlii i.,n- u Iich.'mt iliai

'III !.. il • III a .•..iii|.iir;iiivrl_\ mhhII i-,,-!." \[,,w tiir llir i .v i.s

|'''"''il': fv iili iii'i' iliiii ilii' rr wil i.f ill.' :iliii..ni,iil ri.!> .i ii,.i

li'i-' lii'iii il'i.li .1 wiilii.iii a rclalivcl_\ lurur ia|» ii.liinn- ,,||,.v

I- .1 iim-iii.ii uliii'li i'liii M-ai'crlv !« iT-anli .1 .\-. .1. linii. |\ Mjilrd l.v

"'"
'

V. I! ,././-. .,„./, Iininhn. ..;, f.h,. U .1 It. /,' »'.,. v, /l,i,l..„
'-. .!>>, 1,7 \|i,l,, i„;.:;( n^ \\.,,ii. iI>:..', .i. \i,,. j („, u .s,,. „, ,, ,,,,,

' ll''"--l'"i .1 /. /.'. (,,. ». ((,„„, l..|.|lll.ll jiMvillj ., ,M1 .,1 ,1 |,|„,,. Hhrll-
'1".^' I'' l'\- II: >.»///,..,( I,, II. j, ,1.11, .J,. I, .11.h ,|.,-.. I,, ,.,l, |,^,..|,|.;

'' " ' ''"/"'. '.. i. !./..(( (!>>•'''; ..PI ll'l ^LljoMlIM'^' l|.l,l, |-|,r.|j.',. |,,'r
V. \... .MP. I. S. I-:. Il.l... „|,„„ III..,,. „ ,|„ ••1,1,1 Ih,,,;.- „....,.,

h>:il',r, It. .1 //. /.', I-.,, V. I'tnt'.r .-il\
"

iiv.ii, 7!. r.A. nil. i.s v\. .pis. : /',„„„„ ,, i'i,,i,„i,i,.h,„ .(. /.-. /.'. r„.
Mil I/./. .< \. fit,,, I, in. ,-il. /'. 1/. .1 ((. (|n;pi,, |;i7 j',,. | |s j,, \i| ,;;)>

/. '... ilMiiM ;i7 ( . ». .\. l:;7. :>:, l-v.l, "A'.,,. \. \i,,„i„i„7., iiiiiin, "is \p|.
""' "" I '• -ii'iii- I" Ik' '.I' ..{.iiiiim |ii\. .-J.', ti;' N. ^. Siipj.. s.-,7: !/,„,, v.
lll.ll ^1 i.iilw.iv i..ppi|i.iriy i- .'s.-ii-. I lr..,i, (•/,;,„„,,, ,si. /'. I/, .( (). /,• r,, ilHS:';
ii.iiiil.ni.iiiX 111" <l^.•^lil•.l.| l.i i.!-.-, :;7 ( . I . A. 1:1;. IP,-. |.'..,|. (1(1, .i.v..,||',.i,,.
«h,i,. Ih.: f,r.,,|,. ,. „„.|, (I,, I, II,.. |,,i,.l< |„i,|^.,.,. /.„„,\,,//, ,(. \. /,' („ V //„//
'•"I'l"' '"• li.».-i''l. •iii.l 111.. iiiinii.i|..l iiMiii, !i| .\l,i. \\1. X .s,,. :i7'i i.n.r-
.1111 II.,.. II.- ..I.J.,!. I... II,.' I.li,!;;., I„l„.,- 1„,„| ,i,|^„.. |„|, .;,,. ,1,, ^„„ ,„.,,| ,„
'""' ""I, ^'<'- 'I"' f'i'l 'li^'l til.' I"'

I
i.-i,.|,- i„ (l,i, ,!.,., .,f ,.,,.,...

•,l\,.llN ll.l.l I,,.. II .lllly „,.lilll.| W.IS v,|„.| : • . AIMII-.. .,f .•.vti,,,. I, |,|,.|„.r
M.;l,.„.Ml l„ ,„...;;, I, N,- Ii,, I, ijily. Ith::- |„.i,|„. .

i M-., ^1. i Ii,.;, Ill) ; f ,,„;„„„ ^'i /.".

li.iii IhI,I Hull III,. iii";li-,'lii-.. ..I' II i\ ; r ,, , .s„,„,,v,,„ ijsli,-,! !I7 K\ ,;.•, ;»)
>v...v ...inpiippy in |,l,,.i ij; a ••|„Mil .i-.i,!,

• • \\ . |j , .,x, .,)„.;, ,| l„i,|..„. ,; /;„,,, j,,,',,,

' •! ''.'.I'll ili-l.^iii.-,> iPi'iii the t; ... /.„/,, SI,;,, .( I/. ,s' /.' ( „ ,|H!I))
I .11 I.,; M .ri.-li.,ii |.,r l.l„. jiiiA ,

• ,„| ,,|,.|, -,,,; ,;„ _.^ \\ .J,,,, ,f,,|. f,^_,,_^"I"" " I' "' ' llj' "1' 111.' .li'l:"' ,,,. i l.,-i; ,,. , . .. ,, I' • ,

i'r-iipii,'ii,v iiM.i p.ii..; .-^ipi,.- ,,, ,\',\. •
""" -

'"'V- ;

'-^ "'',";••;

i.HMi. /.,„„;,,//, .i. \ ,„ ; I,,,
''•" iiiii'-'.-..;iH .' 111...- iMiu'i.t

/,',„ ,is •! 1.. I p.;.,. ,L,. '-.I < '''" '"•" ''iii'.iii'.i 111 -i -iipiiii "..-t,
-'i Kv. I.. l;..|,. is'.i, .•>!

»il!i.,ii( iiii|,.,iiiii;; III,- ..|ll.'i.'iii'y i,f t.h.

',1 V. /'/,,7/;/,v .(• r r„„.slr r„ I'l-'nim. pilalny. i- „|«i,ys „,|i,ii.,il,|„

iN:7i IJ \\i,. .-,s:[ i|,. .-,!i7i, »|i,ri' Il
"" ""' '|ii'-li"» I'f <li'' n^i-li'iV m-.'li-

» ii.|,!i.ilic.,lly ,!,, I:ii,.,i ll,„l "Il .-..ii-
-''•'' l/'.'..v \. Sl,i„/i,l,l llMISi M

i.ii.ii.,. iii,.ri.h' i.i 1.'-,, .| .1 Ijiij,. il„.
'"• M'l'- -''' ^ii.'i IV ill. '11. 1' i- mil

lil'i' ..f ilii\iii^' ,.ilil,' ill!,, ,.;ii, .-MM
I'll. 111. I im<.ii|„ i..|il a- .. r.".iilt .,f II,..

Iiii'lly rank as a ii.',..--iiy , ,„' .-mii-,. |.i iin'i|ili- '-.c i'lia|.t.'r v., /.„.vM that as
II. I. |.l'.j\iiMily .,f I'atlli' .iiiil,.~ I,, tli.' 'I'-'ni'i-l II"' s|.r\aiil. III., iiia-t.-r li.n 11, .•

liM.lv .1-1 t,.i i...'|,ai-.|i/,' lif,' ii,,,| jiinli i,f iii;lil In .-..n-l nii'i and jilai.' 11,., ii,-(rii-

l" I-.", .,|,i'iai iii._' t.rain-i." 'I'.i s.iin.r cf- iiH'Mlalit.y a*, in l,i~ jii,l;.'ni.'iit. w.nil.l
Il I a, t.i a similar -1 , iii'ln,,'. ,.'.• W'. ii l«'-l a.'ii.ii'iii.i.l ili- l,|s inl.'i'.'sl. /,,,,«
\ !!,illl,i.il,,„. r. I.'. ,1 \ It r,,, l\H<.'\ V. I,,11,, I Sfil-v /.,., .'/•!. >'„. (IlKMI!
', II." 1. ii'-'.l. 11 N. U. liu. Ill A.i»- 107 Wis. liii.-., ,s;i N. \\ . 47;1.

\"1. I. M. A S. I.
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till' <'il>OS. Xo omvl .-(CIiis In Ikuc fjfdlic In llic CNtr.'lllf' Icilillll of lloM-

h'i^ t.liiit llic lu'i'c-siiv l<if .siicli t"X|)cii(litiii-c iiiMV ul' it.-cir liu re',Mn.l('l

ii.s II c'irciiiiislinicc wlii.-li iili-nlvcs ilic nuisiir I'roui ilic duty n( niiikiim

il cliiilip-, ;iiiii imiiiiisl. lliis view llicic is :il Iciist, .me ilccisinn, wliicli i~

(if llic f^rciiicr wciiilit lis it wiis rciidrnil \>y n .•ourt wiiicli is ii.-iiiillv

liv iiu inciiiis I'avuriiMc to scrviiiils.'- Jii Ahiluiiiiu llic iircviiiliii:;

il<MMriiic .sccnis to lie tliMt. if il ii|i|irars, iiol. onlv that Uic miu-c.-Ii !

alterations would iiavc been vciv cost l_v, lint also that llicv would haw
caused iiiiicli iiiconvciiiciicc and liiiancial loss to several iiieiiilM is of

the |iiil)lic, the iiiasler cannot be held nei;lii;vnt in inainlainiiig the

coiKliiions coni|ilaiiicd of.'*

J'he niaterialitv of the fact that ii clniiiiLjc c-.m or cannot, lie cITccled

without iiijiiring the cliicieiicy of the insiriiiiicntalit v is discussid in

{i .'j(l, posl.

It, is not disputed that risks canseij hy defects whicli render instni-

incntalilics ler.s safe than they are when in their normal condition
are minecess.iry. A lai;i;e nnniher of c;:ses in which the master's lia-

liil" was allirmetl under such circumstances are collected in cliapli i'

VIII., JKISI.

How far injuries caused hy iiisl riimeiitalil ies in their normal cmi-

dition are U> he deemed iinnecessary in such a sense as to im|iort, cii!-

paliility is a iinicli more coinplicatecl (pie-iiMn, and may he said to <lr

Jieml ii])on |li(> conslrnctioii put hy the coiiiL upon the princijiles di-
cnssed in tlio followiii;;- diajiters.

24. Master not bound to insure his servant's safety.— 'Ihat the

words used in the prccedinjr section to denote the leiral standard >(

safety which the iiisiriiiiieiitalities fiiriiished hy the master nni-!

sali>fy also indicate the level aliove whicli he is not hound to rise is

well sell led. ''All that can he Pi|uired fd' tliemaster . . . i-

tliat he shall tise due and reasonahle diligence in providiii<; safe and
sound niachinery, and in the selection of fellow servants id' connir-

lent skill and priiilencc. so as to make it rr'asoiiahlv prohahle that in-

jury will not occur in the exercise of the em]iloynieiit.'"

'-All cinploviT is iic;.'li;,'(iit in <<>n- !«• ilii-nlcil (> cdMsiilcr windier :iii\ .f
liiMiiiij.' to <>|iir;it,c ,1 lihi>l fuiiMin in liio fulloHin;; ttiici- <'\i'.ii>cs fur it- r .1

sucli ;i (•(iiiililiiin lliiil lliirc is ;i i-ccnr- lu'iii;,' r;ii.ci| ;ii-c iiMxiniililv iiviiiliililc in
icnl itiii^'cr nf :i ni-li of II.iiiK' f'-(iiii II10 llic r.iilu.iy i-ivim|i:iiiv : 'I'liat il liif»!i, r

ili«ir. I'Vi'ii tlii>ii;;li l.liiri" is iin \ :iv <if li'vil would ciiisc tno i.rc.il iin-dnv .m
rciiii'dyiiii; llio (Icfi-cl i'\i,<'|it liy c.lJM- iciii c In veliicli'^ <i,i>-iiiir it.; or t!ii
j.'ili>liiii}j itio liic. and tliat would Ilio all<'iiit.i(iii would lie -rrioiHly di 1 , i

involve ron-^idfralilc lApfHi'. Ih mlrr- liiciilallo adjoiiiiiiL' lamlouiicrs :' or Hut
,TOii V. f'lirriiii Co. (ISSin li! So. S,'s.s. I he iiwl. of iiiatini; tlic diaiiLi' would !•

('as. 4l1i si-r'ws, nx\. >o ^Tcat Ihat it ouL'lif nol Ut lie inipn- I

"In a case wlii'ic a train hand w.is on tlic coiniiany. Luiiisrilli- rf .V. A'. Cn.

injured by a daiijreioii-ly low over'iead v. Ihill M.siMli' ill .\la. 112. S So. ;!7I.

bridge, it was held Hint i.lic jury should ' Woiiiltr v. Hallimore d O. R. Co.
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'I Ins pmiKisill.,., i. „|s,. Mis,..|,til,|,. ,,r ,.N,.,v.M,,„ in tl,,- Tir-iilivo
InriM. tliiit. iis iv^imls t|„. ,-,,ii.lilioi, ,,t' lii, iiiMnnn.Miiilili.-, vicwcl
ultli rcliitioTl t.i the .Sifrlv .,f lli- >.T\MiH>. llic iikoI.t i, ,„,t nil III-

I
Miivr, nr ni,:i,.j,| ., ,„. wiiri'iiiilnr, ,,( ili,. ,:if,.iv .,f his scrviii il.-.-

II .l,M ol (.1,,. .,„,,|,,u.,. ,., ,,,,;,„,,. .,,,,1 „,.,! ,,„i,„_, ,„. ,,,_. _^
>

-, , M.,.l,„„.,-y, ,.,.,U. ..HHl ;,|,|,l,M,Hrs is M„.n.|o,v. il, i- ||„. ,l,„v of ,.,„.), 1 1, . ! ,.'

-"•'-""V''
'" "''"', ':''"«M'- l'N>.v..r ,„„l 11,,. ,.,„|,|,i^.,.. ,„ U. ,„.„ .

','"/.""' I"''''''"'". '" '!'< i"..MMl,HnMv. ,I,.,M. „„.l n-.,nlf I-
,-|„. i„i,,..,, „,!„.

'"'^ "; Y •:"""^'V I n.a,u„.,l,l,. ,,l..y..,- ;,„,| ,.„, ,l„v,.,.. it „„„t 1,' • .

..... ,,.,.1 f..,-..-jt.|,t >ii |,n.n„i.,- s,„l, ,„i,t,.,l tl,,,t, ll„T,.'is „„ u,„n,r,lv ii„.

..|.pl,.,n.vs i„.,l l<n.|,„,u'tl„.,M IM .vp.ii,-.- ,,|i,.,| ,|„t ,|„. faiiMnln..- „f 1 1,,/ „ v-

''"" ••' ;'": Vi'i'- -"
.
^y "I-"- -"^ '-'' -I 1.1m- .m,|,i.,v,.,-. ,„„• tii„t, ll,.. i,,,-

:^:::''';;:,;;Vv:''/;:;;;::"^::''^';.v^'"'r-
1''^"^' <--'">• -v..,,-,. „ ,. ,.,;•;:,

'.,,'„-? T;
''"'""" "^'."^ •^'•"•» '"" |.r"vi.lini:>„ll:,l,|,. „,„l,,,f,.-„„.|,j„"

IJ h.,.. I.,2. I, IS V,-,-.,. 1... ,„<ln,..|. a ..,y. it is ,„„. „„.,„| ,.l,,,. ,|,.. ,„n' T|..n 1,„1. a ini.sl.T IS n..,-li-,.„t ,„ „„„^, «.,,-,.;,„(.s t|„. sl,...„^r,,l, ,„. .„f,.,,. f ,,:^
.i.l-.liv,. m.u.|„M,.|-y. /,,„,/.v,.,7/, .(. \. n.^.-hi,,,., v ,., ;,,,,,li,„„.,.s •|,„t tint „.

\.r.„,|,„;,r f. I!h„.kl,inii. J.. II, .1/,7. ,,.,,-,,„;,l,lv sl,„„.. „,„| x.f..-'' ,;',

••;;V-,''o"'|.'v"l<' .!.,!":'* %''^'v i"" ^•" !'''''- '' nn'n, ,„:"(;..M. .1. (,». I!. N. s. .{.!.). , .1,,,.. .\. s. (IS,S7) 117 Mi,.|,. l,i7, m y ^ -4,
-1.,, II,,. ;:,•„„,„ „f ,1,,. ,|..,,isi„„ i„ (l„. T„ ,il... „|1 ||„. „|.I„.,- ,.„;,.si„ „|,i,.|,

m;" 'v u ;

(;'
';

^ "',"•>,.-";'"; •' "'M"""ii''" -'-<''i i" «ii.- i-x is
^!.'!

^. ul,„.|, 1„„| ,1„. f..,.„,I..,i„„ .,f ,|„. f,.|,,„,i„,, u.i will .s,,in...:
'..;„,/''

.."'Icn, law „f ,.,„|,|„y,.,-s' ln,.l,llilv. h;,s \\, 1,1, i|s.-,ii) ]sc |! 7,,- .'-, V I «.'
l;..! t.l,,.,-,. was ,„, wa,-,.,„ly .,„ U„. ,,M,I. I> \. S. -.'lil : Mi/...,,,,'

v.'
V,n;, MsilS)'

'' . .M.-l-- t ,:,l tl,.. .-niria;:,. .I,.,.,l.l I,. 11. I II, I.. S,-, A,,,., (as. .-i.'.!. I I I T'" I.- iM.n, ,l,.f,.,.|s „r l.hal, 1,0 injuiy X. s, M. ,„.r I.,,., C.L.n-av i,,,-,,'!.'

.- no «a,-,-anly tl,,,t, „ I,i,„.,.y sl,all 1„. ll.",..: ,nl,.n /'. /,-. ,„ y /.-,,, s'Tl'-' 'o„i|,|,.|,. (hat, i„. ,,i.,i,.v si, all l„. il,- 17 Wall .-,V! •>!
I ,.,1

-.., ,,
'^'•"

;^'.''--"
< -^"l> 4 .Ma..q. II. I,. Cas. ,.", |.. ,.,|. ;„;,. ,, y ^ ',;..,, •tV U-..'. .\ ii,M-(,.r ,l,M.s not. wai-raiit, ll„. |i,„iii,._, ilsmi) !),-, |.',.,| ..,, .-'," /. .

-•-I.-- of ,1,.. ,„a,,.nals f,„i,i.|„.J 1,^- ;,„: ,,.:„, v. ,•„„,,,,„;/
"

M,'
',

's { ,V

A l-.l 1..-2. Astl.,.r.. isan i,n,,li,..l 'M,U: l..,„. /,•„,./. .f./' ,s /;..„'

'

;...^1... wil faithfully s,.,-v,. ami l„. ,.,.. /,.,„",..
.f. /.-,. ,,. ,. r^ ^ ,

^
,

;' ,'

:.'....lf..l of 11,0 iMt,.|-,..t, of his ,.|„|,|„v,.r \,K., IS s U- 7->- //, j.
'

. ,,,^i
!l'"V.'-,""' <•'•" of his s,.ni..,.. a. lib. f. /,-, ,.„ ,is^4, n',,, ;';: ri

/""""

u;r;;;;Li:i;;7Ct'^,:t;iriri;;:,:;::;,,i? ;,i.'Vi.:'-i!;' ';r-
^''•'-'' "^^-'-

III. I!<.|i. J7S: r.ihiMid
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Otlii r virliiiilly ((iiiivjiliMi iunii- in wliicli tliis nilc i> rsprc-Hil ;nv

tlioc: Till' iiKislcr is iml iiiiiiinl \,, -(<• ili;it liis insii'iiinriiijililio :ii'.'

'•iilisolutciy siitV,"-' or "iiip-olulily s;itr iunl siiitiililc," •* <>r -iHTfci'lly

wire."'' Xor is he IpuiiimI to -ic tiiiii "in cvcrv event" liis iiistniini'ii-

tiilities are in safe centliti.m," imr u> see liial tliey are as sale "as liii

man skill and inresiiilit can niaUe tlieiii."' Si. I'ar as tliere is aii.v

miaraiilv un liis part, it is niirdy llial ilne eare sliall lie exeri'iseil in

I'nrnisliinu' aii'l inaintaiiiini; the insi i-iinieiilalil ies.''

This liniitaiinii \\\«,u the liahilily has l.eeii \>u\ \\\">v the i;r(inii(! "I'

]>iilp|ie |Hilie_v, the epini'in heiiiu- exi'i-essed that a e.piilrarv rule weiiM

eventually 1m' liisasiruiis to the servants llieniselve>." lint it i-

seareelv necessary tu sustain the rule liy invukina: //( h rnnctn •.W'j.w.

nieiits hase.l ii|>nn s|ieenlatiens in the tiehl nt" ]iulitieal e<'ipiniiiiy. Ii

is siillieientiv siiii|invieii liy the eeiisideralinii that nnliiiary eare is e\

jii'essive ijf the siainlan! e|' duly whieh is owcpj hy all the nieinliers e|

flu inmnity \<i eaeli ether, and that the law exacts a liiiilier stand

ard eiily in a few cases, and fer reaseiis which are windly iiia|i|i!i-

calile |(. the relaticiiis lieiweeii a iiia-ter and his servant.

Ilin.x l.,'„<h<r Co. V. /.;./.«v (IS'lSi V.l I'. If. (•'.. V. 'ni/ilnr (|S!I(1; T.-x. Cii

III :!i:) -Ml N i:. 2-J.'>. -MliniiiiiJ.' ( IX'illI .\|i|i.) .'I.") S. W .
S...,

;
nhi;i v. Olnn

(is'ill \i.|i .V':i: /"W SI. /..."> /'A-./, il Uir.i- /.'. ('.,. lIS'.Mi) IJ \V. \;i. 7li:i. 2i,

I'rurisiu,, Co. V. .\lri:iro„ (isvi, -ill 111. S. K. -144.

Spii .-.04: Milirxicr v.'/i'"-/. 1/ .1- '""• "''•""-• '^ '"• ''' ''"• "'' ''''""'"-• "^•''
\p|>.

I ISMSl 711 111. .\'p|i. i:IO; l„<l\<u„ii.uli^ IS C. C. .\. !l. Mil f. S. Api M\. 71 Im-!.

,( f /, Co V /or. |1S.-,S) 111 1 11.1. ."..". t; 14'>: I'.rsl.ui, v. C/./,.o !.(//. // /(• .

'

.hiuu,i Ehrh-iv l.!„hl .( /. Co. V. \l„r- Sn.i'ir Co. (ISll.^l 71 K-.l. 2711: Ihnl'^i

Vin, (ISSSI i;- lii.l. .-.(Itl, IS N. K. :i(l: v. /!»/;"/.. <•!,- Ml.,. Co. llMU) U'J N.

C/;'.J.,o .(• /• /.'. r.,. V. /,,, |1S!I7) 17 V. .-ll. :!li N. K. SI.-!; f„,„i, l'..n,t l//.'.

I.i.l \i.p -M.-.. 411 \. !:. r.j:!: Mi^'suuvi. To. v. /{.,//.." MS74| 71 Ml. 417: fhl.

I\ itrit Co V. Yoinm (IS'.lllI 4 KiUI. r„„;. II. .(• Q. It. Co. V. Snnlh (1SS.,1

\i,i. "i'l 4.". I'M''. '1117; Mrh.s,,,,. T. .t IS 111. .\p|i. !!!•: <'l<w<,,i„ .( /;. U. C..

N /•' /.' Co V. \\h,Hl„„ llsflil) .-.Ii Ki.ii. V. /... (1SI17I 17 hi.l. .\|.|.. -.'I.-.. 411 \,

4.M1 '4:1 I'.ic 777; /'or/, r v. Ihun,,h,il .f K. -.!:!: U.inhnr v. SI. /.o»,.s- .(• .S. /'. /,'.

SI './
/.'. Co. (1S7!M 71 M". nil. :!li Am. To. 1 1 S!M1 1

I.!.'. M.,. iMI. Mil S._ \\.^-.^l|:

licp. 4.-.4: (rihuiKill V. It'iinii (Iss'.l) Ifniliii^ih

.•is M... A]. p. I't".: KiiimjK v. SI. I.iiiiin I'^J"'"'

llinliiuiliiii .( C. /,•. C... V. I.i, h, { is

jSII. Jll I';!.-. 17-"..

/;,,„.»., 'ivvo. iis.,.4i .V.I Mn, \,,,,. vv.w/ V. .so»/Am» /;/,'. Co. (is'.i

'77. /Vs..,- Co»/././ Ilhrhir Co. V. /u//./ 2.. (»r. -Jill, .1.. h''-.. •..•!.

1S!I4| .-.7 N. -l.'l.. ll"l. •-!!' -^Il- -»' "••"- " '•'riiiiihiii lit! II iiifi c
N. K. ...•>

n.nil.ry. V... V.,W,-.l- //. /.'.C... (1S74) (IS!i:i. .,0 (ll,,.. M ..i... .!.. N. K. .....

,V,I \. V. :i.-,il, 17 Am. I!,'!.. .•iJ-.; /'../..(o.. SLnlhrn I'. A. '..^ v
^

.'/.'"'•

V. \o,//,..«c. /.'. Co. (issii. s:i N. V. (isiii) .!• \rs. ".-• '-^^-.^^ „"'';,

7: ii.niii, V, iiiifi.iiii fill- \if!i. '•„. '/'"-'''"'"";;.'••••/'• ';.'"•,:

(IS.14, 14-' N. V. Ml. Mil \". K. SIM; .1//.'.. ilS'.iO) SH \,;w. 24... 14 .'s. W.

/•/..rv.,,./.s- V. /.'.//././;. .( -I. Mr I. ill! /,'. 1I1S2.
. , ,. ,. ,.

Co llSSIll !!.-. N. C. I'.l.-.; 1/.-./ Uinr d "/..///. /.'o. /, <f It. S. /.'. f o. V. / <

/ /•
A- Co V. It.nli.r I

is.-.il, .". «ll,i , /,./„/,-.s- llSSIl, 4S Ark. Hill. M S. W
.

sn,

sit .V4I (17 \m,. I).'.-. M12: .I/-./..V.-0 IHI "-r.. I..1I.I tlmt t.l,.i iiiii.^t,T «-;iii;.ei' -

Co' V >lilxo,i (ISillM IIM I'a. 14H: Phil- tlio s.if.ty iiml pi-.p-T ...n.lil 1..11 of ''"•

nilrhi'hiii 11" •( /' '.'• '"• V. /\'.. ,1(1.1 iimiliiii.' is .'.UMlly icjusL t... Ilic 111::-

(ISSM) lOM I'a. 124; I'lilx r v. Cirlisli- t<r. f..r no .N'^'ic.' e.f i-:ir.. f.in ni-u.'

1/,-.,. C. ,1SS!I, l.'li l>... :is7. 17 Atl. |K-rf,-,t -:.f.ty; ;.,-! it i. .-.,„;. ly m,...-

il-'l- iH.'.rv/././ V. , /..,!..< ils'.ill IMII vc„i.'iit (.. tlio i.iil.li.-. for who "."HI

I'a. 'l8;i. 21 AM. 24; Smi Aiiluiiio .1. .1. eiiiploy su<.4i inmlmi.s if lie wciv an in-
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III tllc <MM'S citcj ill lliis Mclicii, l|i(. |iriiici|ilc tli;it !l lii:l.-!rr i^s iiiit

;in ili>MriT 111' Ills M'l'\;ilil.-" siil'clv is Irciilcil ;is ;| di iliirl idil tVom till'

(..nc(|]| idii iliiil lie is liuiiiKJ til (Acrcisc ikmiImc inure iKir less tiiim i>r-

cliiiiii'v ciirc l!iii it is alsn 1'ni|iiriiilv vicwcil ;is n .urnlljii'v of liic

i!n<'lriiic (li-cil>-rii ill II hitir ('li;l|iti'l', tllilt liir llli<:i('(' cniidil imi (if Mil

ili~tri|llicllllllil V (lues l|(p| ilil|Mprf IIC'i;li;:ilicc, unless the liKi-ler knew
er (iiiijlit to lm\c known of tliiil. ('oniiilioii.'" See ciuiiitcr x., //(;.s7. In

-nine ciix's, iiolii coiice|ii ions are ti'iiccalilc in llie iaiiijiiai;!' of t'lc

.•..1111."

'I'iie ina-trr is not lioiiinl to rriiaraiitec liis sei'vaiifs ajrainst ov(>ii cx-

!iai.nlinai-v ri-ks,'- as. in cases wiiere tlio servant is onlereij to do

-..inelllilli: oiit.-ide tlic seojie of liis rei;llhil' (lll|iloyineiit.''''

25. Instructions must be in conformity with this principle.—A jiirv

is corrcclly inslnieted tliaf a master does not insure liis .servants

ai;ain>l iiijiiry.' ( )ii liic oilier liaiid, ;i verdic-t, ai^'ainst tlic inasler

will not lie allowed to stand, wliei-e tile tri,-il jildiiv lias ex|ii'essly laid

ii ilown tlial an iitsi ninientalily iniisi In. ke|il in siidi rejiaii' as to in-

-iii.i?" Chnl.r V. Ilcliiiis (isil'il 7 "illiiiiil. t.lic f:iiill of tlip scrv^int. )i\- l.lio

lliiil-l. & N. '.i.'tT. .'11 I.. .1. I-Xi'li. N. S. I'liMUiii/j- <if Mi:ii-liiii.-rv. ( umiikmc' iiNo
:i.".i:, s .Itir. N. S. !lll-i. HI W. .!<. I!"]!, llu- ii'iiiiiik tli;it, lli.. iiki-)<t (1<k>s not iii-

4li."i. pel- liylcs. .1. "If ciiiiil-ili-t- w.'ie Mm- ;iirain-l latinl jiiiil iiM.|i-riivcnil>l<!

liil.i 111 111' iiwiiii'i-s <if tlic lives iif t!m-<- ilriic-l -. The l.i:xir I'mni: (1S,S7) .TI

•wild t'lttrr tlit'ir sri \ ici' in lli',' \';n'iiMis I'V.l. 477.

iii.lusii-irs, wlu'tlicr in <i|ii-ra1iiitr rail- " Suiilliinxl \ii-<niii<i hniinn-. r... v.
mails ill iiin-tiiM-t.inu' liiiil.liim-i. in Ainlnir (ISHll) Mi \'a. •2711. il S. K. 1ill."i

x.iiiiiii-. Miit> iif iMiiiiiiu' i.|n'iatiiiiis. ami ('irii.) : lli./i./ic v. liiilliiiinir i(- O. It.

ill all till' iiiiill.if iiiiius way- liy wliicli Ci,. i Is7lii :\\l M.I. 111. ;! Ami. I;c|i. 14."!.

ih.iiny i- iiiaili', 1lii'<c; iinlii-lrics wmilil 'rii.ic i> '•im ^iiiicral duty Llinnvii liv

lanu'iii-li. an. I many iiinri' laliinrr- lau iipon Ww ma-.lcr" In iak<- iliii> anil
w.iiil.j In- lint of i-m|iliiy iiiiiil, ami llif ni.linaiy rarr t.liat. tin- M'lvaiil -hall In-

Liliiiiini.' piiiir uoiilil sillier iulinil.'ly i'\|iii-cil tu im cvt vain.linary ri-k in tin-

iiii.ii' llian niuv." Iti ins \. liiish.n Has' c.inr-i' i.f liii -its iii>. Ihim ,i v. I.imli
r.„il (•!. ilss,-i| 117 W. Va. -Js.';, .'i.'i .\ni. Ils.-.7i Ji; |,. .1. |.:\,.|i. \ S •'•>I piT
INp. :1M4. I'lilli.rk, C. Ii. •_'L'-.'.

'"
I'.ir I'xampli'. it li!is liven helil tliat.. "Muni l.ri i;„il ,f. /,', f,,. y. riuin]-

a- llie nia-lcr iliie- mil irnarantee that liliss (ls!l-Ji !)7 Ala. 171. II .S.i. SI17.

tl.i- appllam-es shall lie free friiiii ile- ' Wish rn Sinn- Co. v. luhnsnn
I'.'.l-. a ..niplaint allej.'inL.' an injniy llsiiSi Sil III. .\pp. Sli, It, i< ennv tu
fii.i.i a .l.-tei-I.ive liml i- ileniin raMe, nil- refn-e the iliieii.lant '- ri(|ne-l for an iii-

1.— it i- !il-ii averreil Iha' the .lel'emi- sl.rneli.in thai, an ein|ihiyer iIik'- ni.l. in-
anl kii.'w nr iiiiijhl In have kniiwii t.liat. -me l.he ali-i>lnle -af.'lv an.l -nilaliililv
it ua- iin-afe. iif llie applianee-i fiinii-^lieil. Imt. merely

Sei'. fur fxamplp. Jnmn v. V< » iiml.'rlak.- 'hat tlicv are "re.i-iun.ililv"
i''/. '', ,( //, //. /,'. f,i, (issili 2-J llmi. -afc ami s, ilal.le.

'

llniKhn v. Ilnliirr
-'s|. uheie the eiinrl. lays it .luwn that (IsiUl ."1 1 III. .\pp. ."i^i;. An iii-lriie-
tlie nia-ler (li <- iiiil '.'iia r.i iil.ee that. I.ln- l.ii.n ih.il the nnphiyer eunl laeti that,
iiiarliineiy fnnii-heil is peifeel,. a- the lii< eniplnyei-- are men nf nrilinarv e.ire
law iinly rcipiire- hini In n-e iliie ear.' ami ]iiii.|en.-e i- nut prejii.li.-ial. when-
aii.i .lili-cnei> in the -eli'ctinn ami ii-<! -iieli ehari.'e al-n inak.'- t.he eniplnver's
"' "..• mailiiiiery. am! al-n remark- liahillly ilepemh-nl mi it" knnwleil'.'i'
till' )ii hul.l him liahl.. I"..r ilefeel- mit nf the' felhiw -ervanl's inenmp.'leiiey.
a-..itainalih' liy knnwn le-l.s ami liy the ll!rl,s v. Sniilli' in It. Cu. (I'.KIl : S. ('.')

<N.i.i-<> <if line earn wi.uld remler' liim ."iS S. K. 7-_>."i. {.nitrast fase.s ti'j'il in
iiahlu for every accident occurring, nute 4, infra.
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Kiiro tlip snfcty of |i(i-iiii.-i \\^\u<x if. - ui>v wIhto, nltlidiigh he has not

used the Word ••iii-iirc" in >l:iliiif;- llic niitiirc ami extent of the nias

ter'.s ol)li:;iiliiiii, lie li:is n-ed laniiiiai;!' wliicli iiiav liave boon ooii-

Stnil'il li\ llie jlirv ill siicli a sense tlial liiev sii|i|(ii>e(l liiiii to be abso-

lutelv biiuinl 1,1 siifeiiiiarcl iii> servants.' Hence it is error to nse the

P]iitliels "sale," •serine,'' '•safe ami sound,'' or tlio like, for the jinr-

]Hise III' ileM'riliii:^- llie insiiiiiiieiitalities wliieli the master is bnuml

til fiirni-li, niile-> it is alsn inade iiiiile elear to tlie jlirv that lie is only

reiiiiiied In ii^e ordinary care in fnrnishing instniinentalities aiibwor-

ini: this de>eri|ilii'ii.'

'Vololiuli, (

3 Colli. i:i'.i.

''riic I'lilliiwiii;;

I'lilHiil!^: 'I'll;it II

liiiuml t^i cxrri-i-i'

si.'iii^' tlint. U\i'.

\i|iuii it> tars iire

i'iiii|>1iM;; I'lay In-

llilll'JI'l" to tl

liiakiii<; tlic

A'. Co. V. Oiiihii (1877)

iii.-triii'tio'i-i iiri' cr-

railuay loiiipaiiv i*

"onliiiaiy r;iii'" in

coiijiliii;; a|i|i1iaiiri's

ill Mu-li vi'|iair that
inailc "uillioii' any

lirakiMiiaii or switrliiiiaii

(•i)ti|iliii;; tioiii lii'iii'„'

sijui'ivi'il or ('(Uii)>n-s-i'il. 1 nn W'inl.lr

V. rhirniid. M. d- .S7. /'. I{. Co. llS!l.->)

<i:i Iowa.' .)tl!t, (il N. \V. !i-.".l. That it is

licyliyriiii' jiir ,v( for a railroail I'oin-

Jiaiiy to rrci'ivi' foreiu'li <iir~ thi' ilraw-

liais of whiili ari' lowrr than tlii»i- of

its own cars, anil to furnish suili <irs
to its I'Mipliivri's 1o lianilli' ill ronni'i-

tioii willi its own lais if Ihry lirlii'vo

that 'Mill ini'i|ii,ility of hcijrht rcmU-rs
till' hanilliiiL' of >ui'li cans ilan^ri'i'ims to

till- (lifiiiilaiil's own t'liipliivri's. U'li-

/,».v/i /,'. Ci>. V. l-iiinll (IS'.is) 7!) 111.

.\|i|i. •'iii.s. 'I'liat a iiiastrr i^* lioiiiul "to
do cwrythin;,' tliat can ifa-oiialily lii'

iloiic fur (he sifrt.v of hi-* i'iii|iliivi'rs."

Tijiin i( \. (). /.'. Co. V. /;i<o//, ('|S!I.-))

n Ti'\. Civ. A|i|i. :VJl'. J'.i S. \V. !i74.

That an rmiiloyir !* luiniiil to cxorrisi'

siii'li carr a< will '•ii'iliiii- ipic-^lions of
lialiility of aiciilciit to thi> iiiiniimim."

,f iimii'if^ffi V. ]l ifhiifiin M'llhnhlr Iri'ii

Co. ils!i.-.i 111.-) .Midi. 27(1. (i:) N. W.
2!l(!. That tin- mailer is riiiniriii to

furnish suili a|i|iliaiiiTS "an coiiiliiiK'

the Lrri"i!i«t safety willi jirai-tiial 'isi'."

Hdfijii iijii III V. l/<(//i Still I <( ii/ri.

I'inl.- It. Co. (ISlll) !)1 Cal. 4S. 27 I'ar.

-ilMI.

* Till' woi'I iwf'il in tlio fullowinj;
r.'iscs of in-triii'tiiiiis ilri'laii'il to In- I'r-

roiu'ons was "~afi':" Qiiiii.tirini v. Itiif-

fiihi. 11. A- P. R. Cn. (Ulim \ r,i Api>.
Div. 1. (i4 y. Y. Siipp. 7!!.-.; Ihiiihhi, v.

Mnliisha (lS!t7) »)!• Alinn. 24.1. 72 X.
W. 7*<; r,,ih;<,i„,K <'. ,C- .V. r. R. Co. v.

l\.7/.s' (ISim SI Ti-\-. (IS.-., 17 S. \V.

511; liilt-inaliumil if- (1. .V. /{. Co. v.

iri7/i<oii.9 (IS'in S2 Trx-. ni2, IS S. \V.

7IMI; A'lW// V. .1./,o/i,s ||S!I2: Tv\.) IS

S. \V. 4!I0: Hiilf, r. d ^•. /•'. K. Co. v.

liihiiKini (|S<I2) 1 Tiv\. Civ. App. lOli.

20 S. \V. Il2;i: (liiliixtfiii. II. ,C S. .1.

It. I'll. V. Iliiri.'< (IS'.i.!) 4 Ti'X. Civ. App.
4i;s. 2:t s. w. ;iin : <;,ii,i.^ii,n. ii. d- s.

.1. A'. Co. V. duniiliii (1S!I4; Tix. Ci\.

.\|ip. I 27 S. W. Kir.l. It is iiNo 1.1.

jertioiial.il' to n~i' without ipialiticalii.il

any of the followinjr ailjiclivcs i.r

phrases: •(;<».il uiid safe" Tuns d- I',

n. Co. V. lliiffnKiii (|S!I2) H.'f Tex. 2sii,

is S. \V. 741; '•<af.' anil si'ciirc." /'ro/i.s,'

v. Dilnmiilir (ISS,-.) 100 X. Y. 2(iC.. :!

X. K. 1S4; "safe and sound." SnKtli'ii,

A'. Co. V. .Mttinii (1!M)0) 98 Vii. (•.!I2.

:t7 ."S. K. 2S.-) ; "sjifc and piopcr." Ti.i'is

.Midiiiiii A". Co. V. A'lHi; (lS!)(i) 14 Tex.
Civ. App. 2il0. 37 S. \V. 34; "saf.! and
.siiital.li'." .Vi(// V. Siiiilhirii I'. Cn.

(1S!M) 25 Or. 201, 3.-> I'ac (i.-)3 ; f;»//.

C. it- .V. /'. A". Co. V. MrXiill (IS!.4;

Tex. Civ. App.) 2.-) S. \V. (;47: •siuli

eient, .safe, aileipiat.e. and siiilal.le." .1/

Ini V. I'liiiiii J: h'. ('(,. (ISOl) 7 I'tali.

2;!!t. 2ti I'ae. 207; "safe, sound, and suit

al.le." IliiHia Zinc Co. v. Miirlin

( IS!».-.) !I3 Vil. 7'.M, 22 S. K. silil; "proii
erlv con^trueted." A'/ioic v. Tf'liii'

fl.SSl) 8 111. App. .-.S.i: "in wife coiidi

tion." I'diriii. />. d /;. R. (.-it. v. Ji,h„^
(IS'.tl) 43 111. App. S3: ./oh..? v. \. "

lor/,- C. if //. R. R. Co. (ISSO) 22 lliui.

2S4; "ill safe anil soiiml coiulitiini."

Uo/i'iv/i. SI. L. if /'. /.'. Co. V. Fi iih.ii

I1SS3) 12 III. App. 417. The duty iiii

|Kwd l.y sueli inst riiitions u]ion lli''

iiiastir for the safety of his scrvaiil i^

,1 hiyher ile;.'ree of duty than is inipo-i'l

upon the ''i'r\ant for his own pio!.,'

tion, anil is therefore eiintraiy to rea-

son, as well a-i to law, for no nia-t,r

can lie n',]|iiired to do more for liis serv-

ant's safety than the servant is le-

(piirod to do for his own safety, lio'll'"

y.iiir Co. V. 1/.;r/in (1S!1.-.) !l,3 Va. 7'il.

22 S. K. SO!). An instruction declarini,'
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Since siicli wui'ds iis ilicsc arc t'ri'i|ii(iiilv used nnjinniliy. M-itlmut

iiiiv (pialitViiii; iulvci'li tu dcsimiiilc ilic diaraclcr aii<l extent. <>t' tlic

I
iiiasterV (il>li,uaiiuii | >ee ;; Id 1:., y»w/), tills (Icpctriiie vii'iiiallv ani.mnts

I
to a (leelaratiuii tliat lanuuayc wliieli is hiitlieient |y ]in<'i>e tnr ilie

J ]llll|le^es cit' j;cnei'al .•^laleiiieiit in tlie uiiinions i>t' cniii'ts of iw 'ew is

nnMeaiiiui; when the law is Ix'ini;- laid dnwn I'er a jiirv.'' Tiiat the

nri'eetness ut" tlic iani;nai;v used to deserihe (lie extent of a Tnaster'.s

ihitv is tested liv a dit'erent .-.tamhird of piccisioii. aei'oi'dini;' as it

iiiis in a jndf^nient or in an inslructiiui to a jnrv, i> ^llo\^rl in a still

nmre reniarkahli^ manner liy tlic fact that it has lieen freipientlv lield

that even the addition of siiin(( (iindifyini;- adverli, like ••ordinarilv"

or '•r.'a?onal>ly," to sneli an epithet as •"safe," '•(•oni|M'teiiI."" eti'., will

imt save an iiistinetion from (Condemnation, iiide^s it is also explicitlv

declared that the master is re(|nired to exerci-i' mdv reasomihle caro

ill the ]iriidiiction of the (•onditi<ins deseriheil \\\ ilm^c c|iithets. Tho
rationale (d' the«e decisions is that, in order to make jrood a eharac of

iiei;|i;;cnce. the .-ervant iiiiisf at all e\ents proNc that the master oiiahi,

,i~ a ]iriidcnt man, to ha\(' known of the existence of the conditions

iiii|nilcd as iie;;lipence, ami that this es.-enlial element id' liahililv is

iuiiorcil \\\ an in>triielioii which mercdy adverts to the (jiiaiitv ol' the

ilii" riii|iliiv('r to tic liiitilc if till' macliin- ikIciiI, :in>l cxiiiTicticcI" mcii IC, riH-
vvy i- 111" "iliiulit fill -iifily" is niiiiiooii-. /i,v Coiil I!, d,, v. I)i s,i<iiil |i.S!l7| II \.
:i- lliMt is (iiiiivalciil to roiiiiiin;.' lli;ir M. 111. -Ill I'ac. S07 1 ; or "iiiiii of onli-
ii -''•ill lii^ iicifcctlv safe. IlliiiiiU iiMiv »!<!]! iiiif! |.;iii'" { \'ishiill, d- It /,'

/,'.,,• I'lijirr Co. V. Ml„rl (I.SIIIil ^!l r„.'v. .I,„„s |1H711 !l ll,.i.|<. ;27 1

:'
,,r

111. Ajip. .•in:i. It is .TK.r to .liarL'c ••<-oMi|.ctcnt, >l<ilfii!. iiii.l |ini(lcrif men
tl.iit :i riiilwjy coiiilKiiiy is lioiiii'l U< >ci' 1 ACoi: v. 1I/m7c [iSSl| S III. .\un.
lii^il tlio KKiil is ill jTooil on|<-r Mini ..;ifi'. ."is:i: .v,,), {nhmin >( .1. /'. /,'. r,, y
;iiii| the cntriiK's lire |nMf.'(!t. mid |iro|i- 'iiiiili,r |lsiMi; 'jox. Civ. .Ajip.| .'i.'i S. W.
iil> ion>lniili.iI icMiircliMy: to t.lic |iri's- iS.")."i 1

.

.rii, sl:iu. of tlic art. iSuxhiilU- i(- l>. U. 'In I'lt.hi^t v. Ihlniinti > (|SS.-|| Kii)
' '.. V. ./.,». .s- fls7ll !t jl.i^k. :;7), Ol- N'. ^ . liiir,. .! \. K. 1st. in ,.\|>i..<-inu' its
lliil ••|il;iiiitilV ilid not iiiidcrtnkc to in- rli-Mp|iin,il of 101 iii-li iicl i,,n rrcinhiri^'
I i!i ri-ks iiri-iiiL' fi'>iii dcfntlvc iiiacliiii- tin; ina-tir to fiiiiii-li a "siifc" aiiidi"
crv or otiicr iM~triiiiiciits with wliicli lie iinee. tlie court, reiiiiirkeil t.'iiit t.lie diit.v
i- in work: liis i-oiitrnct iiii|died tli^l, liiid lucn -t^ited in siinikir leiiiis in sev-
iii reirard to tlicso nialLers the defend- cral deei..i.)iis liy tin; court, of aiioeiils.
;iMt, woiilil make a(lei(a:it<; ])rovisioii. Init. ]M.iiiled out. t.liat tlii'sc statements
:iiid tliat no iiniieci'ssary (hiii'.'er slioiilil liad oceiirn'd in di'linliiLT the dnelririe of
Mi-ue to him" (l\iiiii,ltl V. 1,'iii Cnniilr iion-d"l<';;ahle ,'iil.ies, :iiid there wis no
11. /,'. C... [ItlOO] 21 n !i. ;!7!l. \m I>;ie. necesMty to notice the limil.iitiotis of
liiJIi. It is error to refuse a cliaiL'e the rule. It was hi'lil lli:ii, a-, <rlal
111 Ihe elVict that .1 nia-lcr is not linlile jmliri; was ni>t ri'i|iicste(l to ci r.he
li.i iii|iiries to an employie from a tie- iii-triielion olijiited »/>, ai:, ,-ert
f.riu,. iil.ilforiii which was eon>i.iiM-ted words i'\|>rcsvive of these lim.i. ions.
.\iih rea-onalile care and caution, t/is- and llierp was no evidence that the de-
- 'Ol. K. if '/'. H. Co. V. t!nl;rr (IHIir,; fi'iidaiit <\ercise(l any caro in sehitinT
li\. Civ. App.l 37 S. \V. i)4. .Simi- the appliance, the ' court of apiieals
l:iily. it. is improper to charj.'e tlie jury, could not, treat the eliarire as error rc-
uiljioiit i|ii.-ilili,.atioM. that iIk iii.ister ipiiriii^' the reversal of 11 jiidirnicnt for
is bijimJ to oiiiijloy "lit, suitalile, com- tlie jilaiiiliir.

n
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l.li ,'1. Iln|i|Mi:iiico« wliicli llio niiistcr is Ihihih 1 to fiinii<li. Oil

[l MAP. II

ciiiirl-.

Il II

h\

liuwcvcr, sc^iii I >ii>i(lcr ilijil im jirfjinlicijil cncir i> <-iiiiiinill(il

is iiiiiilc I'Iciir to tlic jiirv tluit a iiiiisicr i> iiurilv I'ciiiiind lo jh'mv. .

a])iiliiiiic'cs tliiit art' rcasniuildy sate," Kvcii an iii-i I'lidinii wliii'li cx-

"Tlic fcilluwiii;; iii-t niitimix Iiiivp ImmIp i. t,li;il (In' iiM-Iri- i< Iioiiinl 1..

liiM'ii ili-ii|i|iriiviil : 'I'liiil it' il v.iilriKiil |iii'> jLiiinii-. limi. mi; •'iiM-niiiilil .

failcil to |iiii\iili- 11 ii'n^iiiiiilijy h^fi- >j I'. nr "ri M-niiiili|y -iiiliiMc." Ili Ih

tiMi'k mill i'<|iii|>iii('iit. mill In kcr|i tlii- rru I'lniiii i( Sl.iiii W^'ils v. It< mh <

Millie ill rrpiiir. it umilil lie IImIiIi- for ( 1 I'.Ml I lill III. A|i|>. 1>-!I; liuniiiilhi d

tlir iliMl.ll i>f mi fllljiliivrl- illlr tii !l lie- •/. Mjil. In. V. <>lx,it lls:i7| 72 III

frit, ill till' tijirk. .l,/i/> r.v.j/i v. Miilii- .\\if<. :\\1: /'. ..//.i, /), ,( /.'. /,'. („. v

Ijilll C. It. I'll. (IS!!.-)) 107 Milll. .I'tl. li.". Ildlihri.l; lls'.l^l 4S 111. A|.|.. .".i;j:

N. W. ."is.-,. (The coiiil i..iiil.iil ••iit. rhir.uin. II. .( ',». /.'. r,,. v. Mini...
I.liiit tlie iliit.v US Ut tiiiik lliiit \\ii- ilsslii ;)ii |||. \|,|,. Iti.-,; \,,ilh rhi<;i,r,

«iri^'iiially ^jfcly <(iii~triut.il !* tl \ Itnll^mi .]lills <!. \\ Muiil.ii (ls7!i| I

(•iii:<' ipf iiiiliiiiiiy cjirr in iii-iHiliii;; il 111. .\|i|i. tlill: I'liiiiiiin i( /.'. /. /.'. I\,. \

t.11 so- Iliiit it, ii'iiiiun-' in i<M-iiii:ilily linni',- (jsiiSi 7S III. .\|)|.. 2sl. Tii,.

Siifi' (tiiii'iliiiii. ) 'I'lmt "it WMs till' iliilv" I Hill ('|iliuii iiiiili'i lyih;; llie iliii^imiM i.f

iif II niil«iiy ciiiiiiiMiiy to |iniviili' tin- in .In- olliir ciiinls is not cxiilirilly i.

jinril siiMint "Hilli 11 iriisiiniilily miIV fiiii'il to in tlir^r ilrri-iom. iis t.lny iin-

mill ricir riKiilluil." I'lilcniin. I!. i( IJ. pnl, siniply on tlic !.'ic>ii>iil tli.it tlif

/'. ''.). V. Oi/slir (ISIl'.ll .'iS Nili. I. 7S iiiii-lii '- iiiiit.r.irt i^ inircly il^it ln' ull!

N. W. .!.'>!•. iTIic niiirt |Kpiiitiil iiiil n^i- iliii- r.irf in ftmii-liiiiL; iiM-.nii:ilil\

Hint, iiiiiliT tlii,H insi I III linn tin' ililiinl "iili- jip|ili.iiiri-.. 'I'lii' cii-i- on uliii i

lint. cMii if il. Iiail nut Ihtii ^'iiill.v of iiio~l cf iIkmii iiii' Im.siil is i'lniiji I'nini

ii.-;.'li;r<-iii<'. woiilil liiivr 1 n liiiMi- if l//,«/. ''-. v. Itnlh.ii ilS74l 71 III. II,.

till? iHiiilcnt liiiil oiiiiiKil liy riii-iin of p \1\. I'.iit tlicii' t.lm .spiilljc vi'.liiii,'

till- lomllu'il liiivin^r ni^-iitly lii'ininc iiii- wm- simply tlmt it wiis ciioi- t,o i<fu-'

siiff.) 'riiiit it, is tin- iliily of ;i r:iil»ay mi iii-li iirtioii (.«. tin' ciriil tlnit, tin

coiiipmiy tji kiTp its iuikIImiI in a ""na- iiiiistci "is nut liniiiiil </> fninisli tin'

.soiialily siifi' coailitioii.'' 7'i.ni.< iC /'. vny Im'-I or must impnivi'il kiiiil <if iii.i

l{. rii.'v. .MH'iiii (IslHl) !I0 Tcv. LJIll. :N I'lmary," ami Jilllaiii;.'li tlip court liiij

S. W. yii (coinlilsiiin ]iiit on tlir ;;riiiiii(l it ilowii, niiim inln, t.li.it, tin- iiiastrr i-

'.liat 11 niastiT iiiii.'lit, i|sc onliiiiiy carr <-liiiii.'ril only with tin- "olilijat ion tu

to iiiuki' its traik ii'a-oii.ilily -a fi-

;

ii'^i' r'-asoiialilc ran- am! ililiyiMirc in

mill .vrl llii'ii' iiiiijlit 111' iiiiilisi'uvirnl ilr- pio\ iiliiijr siiitaliii> aial -afi> marliiii

flits uliiili wtiiiM ri'iiiirr it iiiisafi>l. iiy." it snnis siairrly po-sjhl,. i,, j-.

'I'll, it it is till' ili'frmlaiit's iliity to fur- i-i ihi> to this -1 ilrmoiil, thr s|,jiiini.-iii,n

lli-ll il Irasnlli.hly s;|fc plai-l- nf Molk. llltarllril 111 il. hy till- nillli. lif ;lppc:i!-.

Ihiiihhii V. \\'iilii(\li,i (1S'.I7) (111 Minn, u li< ii wr liml il fullnvMil hy tlii' naiiai'.

21.'i. 7i' .\". W. 7s. 'I'li.il ;i r.iilniail I hat "it \va- suHi, init. if I In- iiiarhiiiii \

(ipiiipaiiy i- lioiiiul U> fiinii-li snf,. nia- «as irasoiiaMy smIt." Tin- saiiir riili

ihiniMv' anil iippliainrs. l/nlf. f. i(- ,s'. li-iii i- applirahlf to the i-ilal.ion liii

/'. It.' Cii. V. /;.((// (ISHS; r,.\-. Civ. C'.niiiilhi y{ .1. \lf<i. ('». \. OUrn \\s\r,\

App.) 4.'! S. \V. i;0.-.. I'hc inimipli! 7:i 111. .\pp. .'I^. .s»/,»Y;t of ll'.7;.r ir/o/""

thus ri-lhil on in tl Ii'i-isimis—that ''„. v. h.},l ilsiij) l:!!i 111. 1144. j'l \.

ji jury shdiihl imt li,' h-fl to suppusi- V:. 714. as a pini'ilmt fur tlii' same t hi-

that il imisti-r is reip^ 1. iit his |ii'ril, ory. It ilors not lay the eiiiph.isis a-

to -I'riire e\eii a I'oiiiliiiuii of reasuiiahle serteil iipiui the iiiii'ssily <i' iiiiliiiiiiiL'

saffty siTiiiH to imlirati; that the in the iitsi rm-t iii<i Irriiis e\p.-." .i\e. in t,

'I'l'Mis luiiit of appeals has .jono luu i>t||y uf reasuiialile siifity. htit of in
far. in a rei-nit ease, in luiiilemiiiii^'' ;i suiiahle eare. 'I'lie-o ,'uil horitie^. then
I'liiiru'e uhiili eiaiM'Vs the Impies-iuM fine, laliiiot f.iiily he s;iii| to all'iiril any
that the imi-lrr i- remhri'il lialile ilireil support for the ile"i-iuns in ipii

men ly hy pruuf that mi appliame w.is timi: l.iit this is immaterial, as 1
1'

tint reasiinalily s.ife to hi- kiiuH h'il'_'e. prim-iple they emhoily iiivuhcs. a- a

'I'lir (till iitiil V. Iliiiiliiii (IS!17i ICiTex. eorollary. the iloil.iiiic relie.l iipiai in

Civ. .Vjip. Ilfi. 41 S. W. 117. the riiliiiL's of the ollur eoiiils. :,<

111 several ileeisiuns liy the Illinois stateil aluue.

ooiiit of iijipeals it has lieeii helil a mis- ' An iii-l mil iun that "it was the il'ity

direction to tell the jury, without quali- of the ilefciniiint to t'liriii.sh a reiisoii-
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ilifiiK- r,'c..jiiiizcH llif <liil_v (if ll.c iii:i-.ii r In use <iriliii;irv (ir rcjipnii

'' *' --
•' ' tn lie convt ..hiv wlini il,

jililc Ciirc (111 the liliiiii-cs i.-, (Icciiicd

lihriiMMil.iMv ii>c(l ill rc;;iif(| t'l lliMi iliilv is -iidi ili.n il,,. jufv iim>t

Iliac llii(i('r.-.|(HM| liiiil llic iiiiiiiiM:iiliiii( III (if llic (ililiLiiiliirv ^hiinliii'd

.if MlfcIV wllil'il llic ;lli|iliilllC( - illV Id Mlli-.'V i- ll.il CIlllMlilr, lllljo-

iliiil iiiiiiiitliiiiiiiiciil is liic rc-iilt, (if II fiiiliirc in cM'ivi-,.. .inliiiin'v dr

I'tiisdimlilc ciiri'.''

mI.Iv -:ifi' |ilii(<- fur lliM nun to work" is cvriy iiii-ciuM,' i-.irc in siliitinir Hic
iii'l iiii-liMiliii^'. >iiii-c llic jiirv iiiii-t. in.iliii;il~ jthi ill |,iilii!iM ji iii.'^in .1

!iaV(! Illlclc-l-liMiil tJKll. |l HMMillillilv pCnjicI IIII1I1II4T. -II JI- l(, .iM.i.l :iin i.li.Tll-.

-iit'c |iliir(!" iiiciiiil -mil a |ilarc il- uiail.i Till- i- iiTl,ijiil\ a \rrv -liii;i;; ca^'. ti>

I.I' ica-iinalilv safe willi n riicm-i' tu ih.' -ay llir Iim-i. '\ lU^ii-^i: iiii|ii.>iM).' ii|i<iii

rid iini-taiKtc- ami KPihiilidii- atlriiiliii_' llic ina-lii- l.lii- iliii\ ••|ii ilu even lllill;,

tlll• idiiiiin-l, (if t.lic Im-iH .- in i|ii(-Mi.ii. that, can i-ca-diiaMv lie ilmic fur I lie

Im./i(.v/.( v. lll••lL^i illHIII) III (Ja. 4ii4. -alcly of ils ciii|ili.yc.-" iiiav pn,.il>|v
:ii; S. I'l. Slill. 'I lie iiicie fac'l llial till- lie ii|'ilie!,| as i.-h 'an iii-l riiVi i,,n l,lia"l

'((•il ( I'l in-liiiil(d l.lie jury thai. III.! il wa- lii- duly l..'ii.,. .,r.liiiar\ .an- in
iiia-lia- was Inmihl l. -ncli i-ai.' a- reieiiiie.. 1,, il,;. niallir, ui, ii.'.l in, l.nt.

.mill. I iiiaililain liis a|>|iliaiii-.s "in -ale i- eir.ir (alliiii; fur ievi.|-al. if llii- jiirv

..iii.lili.in." oiiiilliii..' the wi.ril 'ri.a-.m ai.. al-.. j.il'..iiiic.l llial. il, wa- llie .liilV
•ilil>" ('( s .• .ilhcr i|iialif>iiiL' c\|ii..-- (if t|... ina-l. r "li. fiirni-li -ale iiiaililii
-ii.M, is iKil ;.'rniiiiil fur rc\.i-al. wliere cry fur I lie ii-e <if ils i.iiiiil.iv.s.-." (,/(//.
Ilie .-liar;.'.! ua- ^iv.-'i a- a \vli..li., an I

»'.',( ,v. /-. /,', f„. v. Wills (Isllli ,s
|'

111., ciirri.l rule was laiil iluwn in llie 'i'r\. cs."). 17 S. \\ . .-,||. ih,. cuiirl
sanip snliilivi-iuii of llii- diaryc. Mrhi- sii.l: •Tlie wunls --af.. Mia.liiiici\ .'

in
M.«. T. i(- .>>. A'. /.'. r«. V. 1/(A<C (IHST) tlie I'lillllei liun II-...I. w.ail.l Miea.r 111,1-

:i7 Kan. M-2. ]:, l>a,-.. 4S4.

M.«.y. i(- .>>. A'. /.'. r«. V. 1/(A<C (IHST) tlie I'lillllei liun II- ,,,„-"
(Iiini ly so |icif...i llial il ...nild he u-cil

result injj fidin any .Ic

u i\.an. .1:1.-, 1.1 ra.-.. 4S4. chnii i\ so |ici f,, 1 that il ..onl.l l,e ii-cil
"In rid-' 1,111,1, r. ('. .1 .S7. /,. //. f'„. wiili.Mit ,laii:;..r r.-nltinir fioin anv .Ic

V, .V,rlii,l,„k- lls.).|| :i.- C. C. A. 4riii. f,,| m it. . . . If il !.e .uiitcn.le.l' that
Ii3 r. S. A|ii). a.-.d. Ill K...!. -J^.-l. iJiciv the \vur,l •rea-inahh' sli.aihl he lieM to
uas licl.l to Ik- crr.ir. wliere the trial iiiialifv tlii- uui.l- nn.h.r <-.iii-i.l..rali.iii
jinl;:... iifUi Ulliii^' llie jury that. Il •• aiv of n|.iiiiuii that, -iicli was nut ih,'.

i.iilway c(iiii|iany in cni|il..yinL' the iiidiit ion. an. I ihat Hi.- jiir\ c.nihl nut
jiliiiitiir "niiclerlunk to 11-1! ur.liiiaiy -.> !ia\.. iiiii|..| -toul Iji.. .'liar';.'!'. Thi- is
.lili-eiic.. in )iid\i.liii^' saf.. iiia.hiiier;, illii-1 rati.l hv 111.- fulluvv in- "imi-I of l.li.-

aii.l in-tiiiiiicnialili.-s Id he liainll...! Iiy iliar^e inl<.|a'li.| I.1 apiih- the law to III.-

il- ciii|il.iy..,-," aihle.l. "an.l the ni.-l, fa. -I- uf the ea-.-. Thai pail, uf tli.-

liriiiiiil iiiu.h- ,,f ili-,.|iai-iiiL' l.hal .Inly ih.ir-e in cire.t inf. 1 iiied the jiirv that
III d-pi..l, 1.1 lais ii-eil wa- l( iiitaiii lliey w.iiihl |iii,| f,,r the plaiiilill if -^aiil
a iii.fal sv-li'iii (if ins|M.(l,juii," etc. hi-iil ear h.ul -., .I..r,.,i iv .. v,l I Iilefe.l i\.- ulie.-l : allil.

Ill |l'-pl'('l, |i> I, II,— ll-I'll 44, 1— U' 'MIIIMIHl

n.f.il sy-li'iii (if ins|M.(l,juii," etc, h,i-i,| lar h.ul a .ii-ici n .- uiiivi : ami
III /'. '. .\ii-,lin Mill. i'„. V. ./o/,,;vu„ further, that, said .hf,..-li»e u l,e.-l w.i

ls'.i><i .'l-J C. C. .\. ;il»(t. (il) r. « ' ' •' ••
I'll

li

:l

K
t'linii.li the plaiiitilV a, -alV .-.

, ,,.,^. .,-..,.

Ill insurers (if till', and i lie ..lahinl. slill nut. In. li-

1 /. '. .\ii-<tni Mill. V„. V. ./o/,,;v.,„ further, that, said .l.f,..-t i»,. u l,e..| w.i-
ls'.i><i .-IJ C. c. .\. -.m). (il) r. S. .\pp. 111,. |.aii-(-.,f t.hi. in|ui\ t.o |ilaintiir." iiii-

d. s!) j.-,.,!. (i77, the ful'-.wiii;.' in-liiii- ii-s his <iwii n.-li^i-iii-.- .-(.111 riliiit<.<I ti>
uii w.is hcl.l l.,i Ik- mi-lea. lin;.': "Wliil.- tliir iiiiury. •lli,. liaiid ..ar m.iy have
1.. d.f..ii.laiit ciiiiipany and its a._'..nt. hein .{..fc'tive .-nd the iiiii,,-v imiy liav.-
illif.r, iMid.-r Ih.- law Wen- ri-.piire.l 1.1 iv-iiK.-.l fii.u. lat, uilli.iul, ...liitiihii
niii-h till- plaiiitilV a, -ale .-.lalV.iliI l..i luiy iii-i;li,i;,.ii. 1 thi. part uf Ih.. plain
..ik iipuii. tli.-y wi.n- nut insurers uf till', and ilie ..iid.int. still nut, h,. li.

I i< iip.iii. tlii.y

l|i.. ah-uliil,. -af.'.ly uf the -t.rmlnn-, hill alih- if it, had ii-.d that .l..-r.^- uf c-are
lii..y ui-re h..iiiid 1.1 c\..r..ise (.very rea- in refiri-me lu Ih.. ha-i.l .-.ir wliii'li tln-
-uii;ihle can- in seh^-Lin^r 1 h.- niat.-rial l,i\v re.piiie.l ..I' it."
iiii.l in piittin-.' it up in a pi.iper man- 'lla- fail. thai. Hi.- cuurt. .•liaiL'es ill
M.

1 111 .-nuiil ai-.-id.-iil and injur.v t.u Hi.. i:eiieial l.-rnis thai the d..i,'i,.e uf eare
jil iinlill."' 'riic jury. i( was sahl. i,',|uii I in rc;:ard lu tlii. m..aii- fur ..ir-

'•' " "' ' "
' •-on a railw.iv

r'""'iil- I he iiir.v. il was sanl. i,',|uii I 111 rc;:ard lu tin- m.-aii- fur ..ir-
".mill iialnrally idn-lrn.- Ihi- iii-l ill.- i.\in..' oil' -nrplii- water on a railw.iy
•lull to mein ih.-it,. while tin- euiii|.any i- "due and urdiii.ii> .are." " rea -una hi'.-

'* '.' ""• ('> in-ur.T uf Hie ah-ultil.. .-.ire." and mdiii.iry piiLli-ne.-." is iiul
-.l'l..\ uf ill.- sirui^iiire. ii was h.ninil t.u -iilln niit tu .-in.- t Ik- crrur uf ullier ]ior-
funli^ll ji safe scall'uhl, iiml to oxereise tiuns uf tin; i liarL;L- to the (-ffect that

Mi
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26. Master'i obligations limited by the usei for which the instrumen-
talities were designed.— A -nr.n.l prinripl. \vlii,.|, is fiv(|iiciiilv .-un-

c-liisivc iiiriiiii>t, ilii' .scrviinl's rii;lit t<i iiiaintiiiii an iiriimi is tliat tin-

master's iliiiv in roiHi-t to liis iiisiniuii'iitaliiifs is ri-.iii.-i.Ml i,i >cciir^

Mint tlicv arc nasonalily site t'nr flu" jh rt'nriiiaiicc of ilic t'liiiriiuns for

wliifli tlicv lire (Icsijiriicd.

Jii mu.-t iif the cases ill wjiicji this |irinci|i|c liiis 1m>cii n]iplic(|. tin

jnMu f ailiiiiltiii;; .sudi a <|iialiticati..ii .,!' liis lialiilitv is t hviuii-

tu \h- open to (|iicstioii. 'I'lius. it, would cIcarK l.c nufair to re(|iiiir

liiiii to answer for an injnrv, where the rnicrueiiev wliidi tc>te.| t!ic

quality or caiiacity of the instniiiieiilalitv arose out of an occurrence

riiilHiiy orMiipiiiiios arc ImiiiiiiI <«. ).aki'

niitici- of ttic li.i«i^rni|,liy i.f tin- coiiiil.ry

iiliil (pf tlic «:liiM;iU! ill wliii-li (lii-ir riKidx
urc liiiilt. and of tlii> ^l(lnllM iiiid IIimmIh

• lull iiiimially (xciir in lhii-<! Icxalilic-".

iMid iiial<c all iicio-aiy }niards afxaiiist
ilaii^'tr chimmI l>y iiiilinarv and srvric
Htornis of the I'ncalily a'lid U< yiiard
i};aiiist, waslimits laiiiMidcs mid oli-

st lint inns, and tn krr\, tlnMr mads in
snilalili! and s.ifc ic|iaii-. Tlic jury
nii;rlil und<T>tanil tliat ni> aiimmit lif

• arc and priidcnd' 1i> cllVit. tlicso cnd-i
would rcdiive tlic dcfi'ndant from liabil-
ity if tlic ends aiimd at were not. ac-
<iiiii[ili>lic(l. f;./^s- V. Suiitlirni Miinii-
Ki.tn It. Co. (IHSl) -.'S Minn. 11(1. N".

\\. .')T!I. A jury is «>irc<:ilv insiriiclcd
that, it is flifi duty of a iiia^lvr to use
ordinary and rea-onaljle care to furnish
liis servant wit.li a saf,- |>lace t,o |i<'iform
liis lalioi, am! any f.iiliire to <klis<.rve

.siK'Ii duty is iie^diLrence. Wrxtirri Si'viir
r„. V. .hilinsiui (ls!IS) HIi 111. App. H!l.

(oinpaie the llliniiis eases cited .si(/)»v(.

.\n iiistnietioii in an action for per-
sonal inimies to an employee by tli«>

fall of a Iioard wliieli covered I lie eopini;
of a biiildin',' in pimess of const riiel ion.
that it was the duty of defendant t,i>

use reasonable caiv to keep the boards
on the sill "si'e.iirely fa-lened." is not
objcetionable as rcipiirilii: that the cov-
erini; slioiild be "absulutclv safe."
iVhihii'i/ ,t- S. Cti. V. l>'U,,iirl:'i- (ISIIHI
I7J III. 177. .-)il \. K. lM_'. Allinuiii"
( IS'Mi) r,S 111. Apjl. 4H7. In l.riri.., V.

Ilnnril (|S!Hi| lOS .Mieh. till. (Ill \. W.
.')(;!». the trial jiidL'e in one of lie- in-
St rue! ions cliar^red as follows: ••The law
im|Mises u|K.ii every man that runs a
sawmill tlic iluty to employ and use
reasonably safe a[ipliaiiees. and tji em-
ploy n-asfinalil;.- -kilfii! niii! f..t::peli-iit

mnployees." ami in other parts of tlie

same instriielion used laii;;ua,i,'e which

iiii'.dit be iiili rpn ted by the jury as lav
in;; iloun the iiije lh.it if the dVfimlaiit
employed an ine.imp.lent servant lie

\ iilil be lialile Ut oilier employees, even
li lie iiscil due care in empioyii'i;.' the ile

f.iiilliiij; servant. IJiit in a'nolber part
of the char;.'!- bo also iusiriicled tlie

juiy that in order to justify ji venlid
for the plaintilV it must be" found, not
only that the defaulting; servant was
imnmpeleiit. but that the defendant's
foreman had not ice of sncli iiutoniiK-
leiicy. Till! court. thoiiLrht it improb-
able that the jury could have been
misled, but, as the ease was beiii".' sent
down on other grounds for a new trial
sn;.'^'ested that the wordinj,' of the
eliai;;e should be altered mj as t.i) re
iiiovu all obsi'urity. Where ne;,di;,'enee
was jilb;.'ed in ii'rovidint.' a defietive
<ross arm on its telif,Tapli pole, ami the
jury were instructed that ne;.'li;,rence

eon-ist.ed ih failing; Ut do what a rea-
soiialile and prudent person would have
done under tlie same ciie.umst.iinces. and
it was the niasU'r"s duty to disifiver a
defect that a rcasoiiabli! and prudent
jierson could have discovered, and if a
ih'frct existed, olivirius to an obs<TVer,
it was the master's duty to have niadc'
the necessary iiispcition" it was not cr
ror to furlh'-. instruct that the master
was t/i furnish a reasonably safe cross
arm. siini! -ueh further instruction was
not eipiivalent to saying' liiat thi' mas
(er insured tb- safety of the appliance.
but was, in substjiin-e, a ruling; tliat a
niast<M- must use reasonable care to fur
iiish safe appliances. Mrltomiltl v.
I'lixtiil Till II. Cii. (111(101 -22 H. I. i:ti.

4(i .\tl. 4()7. .\n instruction that a
r.iilw.iy conip.iny owc-s to its em]ilovecs
the duty of usiiii.' "reasonalde <5irc in
k-s-piii;; the faiN in jt.s [lossi'ssinn aii.i

use in a safe eondilioii. both as to the
loiisti uition and the loading," is not

I
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whicli iiii|ilii'<| no <'iil|iiiliilii v on liis |iiirl.' Tin -mif iiuiv Iio sni.l i>\'

ll|iis<' «lccisi(,|i,> llir c-^cliliill |irr-i litr.l t'.:l I II 11' nl' wliirli i- llmf llic

|il:iinlitl' or ji cckiiiipIovi c (Mu^nl ilir iiijiiiN I'V |iiiMiiii: r-i.ino jun ot'

till' ii!;mt to ill! iili-o|iit(.|v iiM|iro|M'r n-c. •.Mliiouiili it is a iiuisUt's

illlly to \\>v .hie Ciirf to riinii-ll Ilis mtvuIiI- tools ninl :i|i[iliiilicrs sllil-

iihlr I'or llic |piii|io,o tor uliic'li ilicv lire |iro\ iilr.l. Ill' o\v. - tlii'in no
sii.-li (inly wlicii ihcv put lii.s tools to u-i s for wliii-ji tiny \v<i-c not

iiiicinliMl."'' It is "not ii('i;li,i:i'i to omit a |ncc;Miiioii :i|i|>liiMlil<'

Illy to a situation wjiiiii ili<l iioi in fad cxi^i.'"' || is nni\('i'sall\

:iurriil. fiii'icforc, tlnH an ciniiloycr is noi liaiilo wiici'c the si rvant's

iiijiify was not caiiH'.! l.y any .IclVct in tlic apiilianro wliidi atTci'tccj

ii> safety when it was used in tlic onlinary manner and for tlie |iiir-

|Hi.-es for wliicli it was inteinled.'

ippcn Ui tlio iiipjc'clidii tliMt it nM|iiiri'S of tin- iil:iiiili(T"s iiijiny. h:is tin? in-iif
llu! i'iii|iluvfr )ili^.iliMi-l_v III l,fi|> il.» i-ais liciim v nf tin; Ijiais.- Ii'i |MiviiiI. tlic ru-
in a siil'i! luiiiliticin. Ilnnstnn il- T. r. yini- iiiiin innniii;,' nil' rtliilf it «ns
;/ r„. \. h'lliii (Is'liii |;i liA. t'i\-. Iiinn.l iMi till' tiiiiihilili-. It was ju'lil

\|.|i I. :il S. W, Hon. 4li S. \V. S(;:l. An tliat tin- trial ii.nit slnr.ild liavi- jwr
iii-tincliiin iliiiilintr lln- jniv In liinl miltnl the ilcfiii.laiit t<i -Ik.w that. Iir

fiir llii> plainliir if lii« jnjiiiy was f.ur tlir aniil.nt. iiislnnticm- liail U-i-n
••i-.ni-.il li_v till' ilifi-.tivi- ron.litinii nf yivm to tin' rn;.'iin-,.i-, to iiavr tli.'

.l.l'.'iMlanl's niailln'cl." hd,', -nili iiin.li wIhtN of tin- fiiL'iiKis "(•.Iiim kcil" \\Ui\f
ticMi was kniiwii i,y „\i<iUt tii liavi- Im.-ii limiiiii; on tin- tiiiiit-ilili;. an. I thai lln-
kniiuii \t> thi! ilifi'inlaiit. is nut ii|M-n tn aniilmt nicnriiHl hy failnii- of si.na-
t.hi- ohji'itiim that it niaki-s tin; nun- -i-ivant of tin- cnniiia'nv t4i i.lu-v in truc-
paiiy an «li,iilnt<! iii-nnr a-ain-t all linn-. Saiil Hoar. •!.:'

•' lln' ilifcit.- of
l..."il)Ip ili'f<il.s in tho ioa.r.,iil. \\hiTi- tin- i-ni:ini- in tin- al.-trait wnr not thi-
lla- jury an- al-n loM in anolln-r part ^'i-t of ihi. iilaintilV- .oniplainl.; lint
f till- sanii- in-lnntiiin that tin- .l.fc-ml- ii> ilrl, it- at tin- tiiin- ami for tin- si-rv
ant as-niiKMl lowar.N tin- iilaintilV a i,,- in uhi.li t|„. ,|,.f,.n,l,int alli.wid it
iliity to ki'i-p till- riiadlifil '-in n. r.-a>on- to Ik,- n-iil whin il lan on to tin- jilaiti-
ahly safi' romlition." l.inh' IfmK- •( tilf. If it wir<! lit and -nlliiiiiit f-r
IJ. S. ir Cu. V. I i/.ss- (1S!Il'; Ark.) ]S n-i- in tin- niamnr in wliiih lln- d.fi-n
'^ \\ 1'--. ant thiii alliiuid it In In- n-rd. its in-

' Till- lailnrp of a raili 1 company siilliciincy for other »cn iic. at other
(o hlock !i ^'iiard rail in its yard i- not time-, wi'aild not dini-crn tin- plainlilT.
;.Tound for recovery liy ii suilehnian No.v. it is plain that a machine niav lie
""'"*" fi 11 >

ir- wlio-(- arm wa- -afe and lit for one ii-e when it i-' not
faii;;lit and cni-lie 1 hcl ween the ^niard for anolhi-r. 'to )iut an evtremn la-e,
mil and t,h<- main rail: hlockiiiL' l»';ii-,' hv w.iv of illii-i ration : Suppose the
iiilciided only to prevent feet from lie- defendant had a worn out eie.lne, unlit
III- canuhl. I!iill,,l,ir v. Mi.y.-,„uri /'. /,'. for aiiv -erv ic. and he had "iven order-
'-,. ilS!i2) 11(1 Mo. :il2. IIP S. \V. :!>«. Iliat it --honld not l'- run at all, vet
Tic-- are siillieicnl ly -l.roii^' if they will some workman had. without his know!
Mi|.|Kirt a train a- loin: as it is on t.l h.-e, iiTi.leitjiken to run it: eonld tin-
rMiN. The fact thai a train mo\ii,;i' at ma-ler lie held re-ponsildi- to the fellow
the rate of aliont 'J.l mile- an hour, runs -er\aiil? Snp|io-e a ear that was not
ell' the track after derailment. iM-can-i- lit to run with -team pouer was kept
the tics jrlve way, is not evidence of n<"j for ii-<- oidv when drawn liv hor-es. nr
liL'cnce on the part of the iv.mpany. an engine w liicli liad not Ihi- proper an-
il 'ov/ V. IJimiiir (l.SUl) SO '[\'K. 1i;S. I,") jiliaiM-es for a locomo1i\e w;i- employed
S. \\. .Sn.i. solely as a sluitionary enirinc; would .-in

Uorn.vi,/! V. lliirrt(K.i Siiliiliih J'il.rr ntiaiil.hoi i/ed clian-'e of the use make
(•<. nmiO) 70 X. II. 401-1. 47 All. 41-2. the nia-lcr lialile'"
III Iiiiriiiii V. )/ioi.«i)i (IKIIII IP .Mien, 'hon v. /(« I'liylrn ,( I), ftnnnr If-f
".ill;, S.l Am. IVe. 770. the defect in an Co. (ISOO) l-.>.-| \. Y. ."ill, -j;. \. K. 1071

llfl

engine, wli'eli was allem-J as the can.so ' Voile V. A«ii.v(i.« Ci7i/, (', if S. A'. Co.
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I 111 |.ro|ii ic'i\ (.r tlic liiiiihiiiMii, viiunl us ii iiili' <it' liiu, cNcliiiliii.

\Ui' iiihiMiiiioii lit II jniA iili'iy.'ilii r. lU'f^ hot -II III 111 Im' (ijihillv In

vmihI ili>|inic' ill ii ill in I i-\a~~ <>( cim -, /•/„, ili..-c in wliii-li ihr ti renin

Nt:iiic. - wl'ic'li i\cniii;iiiil in li>,i-ii r \m it lin.ni^lii iiIk.iiI liv nn net I'l

i|s!i:!i IIT Ml. in:.. Ji S U .
liNI. li.l,. ii| III. Ill -.if.lv. 1/.,m,\ v

.\|;iiliniiiv i- iH.l III jlij.hli.N ..•:i III,,., II (|ss,| III .\. ^.Ills. I.S \. I

.-Inirii'.l hIii'Ii. ii |ii..|irii\ ii-i .1 in tin- 77-'

• .rilili.ii\ iimiiiii r. Il i- -ili" ini.l.r ..11 iji l/./,/..iiin v i/zi/.i './» i /./ ii«'i/ /..

i'oihIIi ii.iH »lilili will |ii<>li,iMv iiri"' in lln ,ii:i'iii,il >>/ » siiimil'* /.> . «i>ii.— lli.

iin> in-l.i'Ki'. iillli<iii:jli II iiki.v Ii t.' .. . .iii\ j- nixiT ill llif ti.|i nf a nli.|iin;; rl.'

ill till wlii.'li iliu - IH.l int. I'I'.'ii' with it- v.iii.r -li.ift in ^i mill i lint iiitrii.la'.l i..

pjfi' nil. I |ii..|iii II-"' I'm till' |>iii|...-i' t.ir -ii|.|.iirl tin. »ri;;lM i.f ii -.'Hiiiil. nil.! !.

wliii'li il ».i- I ..ii-i riii'li'l. I!i,lii,i,iiiil i(- -ti|i, iijii. I it ..I lii- |niil. \l,,iii-(iiii \

It. It. r,,. \. /(../,.,/ (I.MIJl !HI li.l. I!l|, /(,,,,;.>« .V //./m/i I'iI.ii r . I IIHIIM 7'!

Hi S. K. .'jj. \. II. niii. 17 .\il. II-'. i fill.

'I'll.' I'il-r- illll-lp.llillu' llli- mil- limliT .-'./i,,...// \. /.. i.(i/..,ir (|SS!I| 11 D.i!.

il.- ililli Hill, ii-|.i'. t- nil' v. i\ niMiii roil-, ."Ml. Ci \. W vjil i-.i\iinl •IikmI i.ii

mill fur till- |iiii|". 1 ii'iu.'iiii III Iff -|ii.;ii in;.' iMiitiiiiu IuIhiiii l.lnr ilillVriiii

iTi'Mii' nil' I l.i--illiil ill the -iil.jiiitic.l -l..ii.- i.f a llmiiin'.' mill, fur llii' |iiii

iii.ti' iimli-. -i|>.ii.iti- I Iiii.>- I \|.i.--i\r jiu-r 111' |i.i-iiiL' mill -lull-, uml il ^rn.'

I.f llii- -|.iii.il I'.iliiir I.f li.l' ini-ii-.' in u.iy ini.l.r liimi, A iii;i-lii" i- iini

MiKi'.l. I'l'iiiiil III furiii-li n miillimi <.f ii »iii

III Hiiliinl III. iiliiil'-i I 111 II iiiliiiili-l .ji.u, in il tl,.t iKif. -lli.ll;,' I'lliill;.'!! to

fill fi, ifihl. Il i- ni.l in'.;li.j. III. Ill limit. l...ir ilii. wii'^l.t m iiny |.irl. of lli.'

Ill |ll|l -.iflly ll|l|.liaiH T- ll|.l>ll nil I'll Vil \Mi-llt I.f il -111, lilt l|ii1-.ll'i| 1.11 •• l||.. II

lor wliirli ii'Vir iMrrii- |iH"i'ii;.'ir-i. Ilir n.i.f iin.l n |.l,i<i' ii |i,iiii' of /In— i.i

friiiii wliiili iiml it- vmII II"' -i'rvjiil< tlir wimliiu. .v>ii.i/./i / « v. h'.nxlt in II,

iirr rMlmliil. h-iii V. /*. I'<i-<li,i .(• /*, iliii, ilir I'nsy,,! Ili.rl Cu. (I^lltll li;t \

.s»i/-(< /.'./. f'o. (isiioi 1-J,-. N. V. ."ill. .1. I,. .-,.11, 11 .\il. ii:!n. Oil,, rmiili.u I

J.'i N v.. inTl; Ituxx v. rru^n i Istiiii 17 in -liifiinir nml liiimlliiiv rnr,-* in ii riiil

Out. .\|.)i, i:r|i. .'II (iMiii-iiil :i|.|iriiMil I

.

i,,.ii| yiii.l, .in. I inn iniT iil'ti • fnlliiiu'

.\ iii.i-.tiT i- ni.t li.il.li- fur injiiri.- ir fn.ni liii' pili.t i.f an iiiLrini' on wlii. i

i-i-ivi'il l.y :in riii|.li.Mi' ill liilinu' ii|>iiii \ hi- iittrm|iti-,l In i i.li-. r.niiii.t, iiim|il,iiii

firi;:lil I'liviiti.i whiili i- -.it'.- nml -nil t.li.it l!ii, -hit- of tlii' pilnl wiv.- iii-ii'li

iil.li' fur till- |iiir|.u-i. fur wliiili il. \* li.nt. lu iillui.l ;i ir.i-uii,il.l\ - 1 fi- f... '

loii-lniili'l nil. I if till' l-iii.l r. num. .Illy in;;, -inn,, if iliu .hfuit lir Vi'^riiilr.! ,.•

ii-r.l fur till' i-iiri i;i'_'i- uf rii'iL'lit. /.'i'./- nut ..l.vii.i-. it. i- -lill cvLlml. Ih.l

iliiii V. II,, ,1,1 s. ti. I'll, ilsiiii. ::.' \. \. |.iliit. ;ir,, 11. .1 .1.11-1 1 111 ti'.l fi.|- ri.iii'.'

S. i;. :!JS. II \. \'. Sii|.|.. .'iT. \;li -.1 |iiii |,i.-i-. ).,„„,, V. I!,, si,, I, ,( 1/. /,

(IsiUi 1-ji N. ^•. [•,:,:,. Jii \. K, |ii-.'7. i;,. ilvi^. un \. ii. :;.-,i;. \\ w\ 2.

-

'I'll -iimi' ill.il -.1' I'.lili \. Ml, II \ r;iilii'Mi| i- iml i!i.ii_.. il.l.' «ii,li ni'j!i

I tsr.Si lis .Mm--. ."i7-: tl,„ III, III, III V. L'l'ii.i' Ir.'iii .' 11 niiiiil.i'r pliili' on .'in !><

.l/.,s,v lUi, 11,11 iiui I', I. (I,'<ii:li I Mi-.'. ;.'iiii'. ili-iyii''.l mrri'ly In i.lrnl.ify I',.-

lim. '_'.'i N. N. Sini|i. 7^7. Tli:!! ;i "im-li i'ii:.'iiii'. w.i- imt. -<i -..in.'Iy fii-li'iii.! .i;

Till" .l.-i;;tii'l fir ii-u l.y -. .1 i..ii Imii.l- in to -rrM' ;i- :i -ii|i|.orl fur nn I'lniilut' .'

liioviiiL' lii'.ivx iiKiti'iiiil- -liuit .ii-l.ii. •.''. n- In' |.;i--.,.l umt thi' i.ilut. .\l,,l',i ,,l. ,

nn.l int. ii.li.i tu 1..' |.:i-'i.'l. ii.M ri.l.l.ii. v. ,v. ,/.//..,„ /,', ( .,, ilstlT) |0 \|.|,. |i

i-i nut fiirni-ln.l uilh l.niK.-. i- nut ,

'. ."iilii. A r.iili.mil i'i,m|inny nn.l. r

lii'LiliL'.'iii'.' nil. I. 'I ill;; til.' iiiili'Mil 11.111 nil .Inly In ii In iKi'iikhi tu !i;i , i.' in!

|.nny li,il.l.' fur lliu ilrni li uf n -i.lii.n ;;il.' uf n i.'uii:li.l,i r,ir. |.r.,, ly . . ii

li.iii.l Uilli'l l.y inni|.ini; uiV iift.T ri.li i'.' -ini.ti-l fi-r lii.' |.nr|iu-i' fm ulii.li ii

till' r.ir iluuii n .t.'.,|i L'l'n.li' l"./,' \. \i i - iiil.'ii.li-il. -..imly fi-ti':ii,il -u ii> i..

hniiMix filii. f. ,\ .<. /.'.(.,. (lsii:;i 117 iill.nv liim t.. u-r il i- .i ImiiiI liul.l m
Mu. 111.1, -21 S. W IIKI. Cunilur,' i.l-.i ;ii lipipt iii.j fu nli'.llt flulll tlir i':i|- il.

Ilii' .li'ii-iun I'liit tlii'ii' i- II'. iliily ,,:< mi.tiun. Ilnihin,, \. rli, -,11111. SI. I'. M
till' |inrt. uf n 1 .ni! 1 .i.-l ..r i'iil';.'-'.'.! ill tin- ,1 l>. It. I',,. (Is'.ili Wl V,.,\. SIMi. An
cMMMitiun I.f n tiiniiri tu -.•.• ilinl tin- ihij.I.im'i' Imiiliii;.' Innhit- of 1:ir iiji .m
"iliiiii|i" rnr». |iru\ ili'.l -ulily fur tliu n r..uf lu-t. hi- li.ihinri'. jnnl. in frillir:.

ruii\'-v niic' uf mnt-riiU. .ir.- in -m-li n .n'.i-in.I n t ri;iii';iil:ii w- I."i "hur-.-

"

fun.liliiiii lli.it, !, i'i\il 1' ij;iiii'.'r in t.lii' ii-nl 11- nn n|i|.li,ini i' in li.inliny ii|i t,!ic

service of tlie ooiilrantor'!) riii|i!oyer can buckets. The "Imr.'S*;'' was in-iiHiiliiit
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Ihl ilijlli'Ml
I

M wllirll \V:l- |iil|'. i||v |iri.|Ml' III il-cir, iMiil II. .t illl

I

I'l li.iMi', 111- I'Mli \cl\ |il'i.li,ililr IIMih I- llii' I'i ri'iiiii-ljiiii-. -. It i, ililli

mil III :ii|liilt 'liMl till' ill 11 I iiN lliM- ili\ii|\ri| |iri'M'i,| :i ^ilii.ilinh

uliii'li, ill (MTV ii'-iiihcr, will Jii-iifv a riiiiil ill ili'cjiiriii;;' lliiil iIh-

III \t iil>-l;iiiil llii' cli.iiii. mill (II vvitli Jul. -nivv lii.l |i\ri- .u ii< In miKi- itii

I, nil. Ilrlil. Illill il |irn hi|ilii| \ |il-llilr ii| lliliL' I in I'llL'll wlliill :l IILim'- .mil

III. II fill' lla'fi'llil.llll. VMl- |ilM|iil. -11 .Ill III' lliiil-l, iiilrltiliil Illl l!ir II..' ii|

III.' f.ii'l. Ill It II"' •iiiii-i-" fill hIu'Ii Iim . 'jul.itiii:.' Ill,' tj'ii-i.. ,. 1- ml.
iiiki'il II) |il.iliilil1' iliil ml --III \t lli.il it .1- iii.illir iif Li't. i'i'i|iilii .1 In ii.i.....

\i.i. i-i-iilli. iiiit fi I' Ml- li r «!ii.li lli.il ,111 1 iii|i|i.\.'.' :iii'/lii llini-i in- .iim

ii «,i. hili'iiiliil. ;(• '/ \. H'linr >iil till, lull .urli . ijn.^r ,),,! ||,,. .|,.,.(,.

\l,il I'll. ilMHii TT Mi". :\^',. -'7 s... I'.ll 1,11,111 f ., ill i,.,tiM. mil. » h, r,.

:;..' All i'ii.|ilii><i! I'.iiiiiiii 111' Ml I'm iiiliii I'l I'liiiii.'-. kiiiiAii III ihc i'iii|iliiM'r,

Illl iiiiiirv I'. Ill-Ill liN Illl' liii.iKinu nT .i Iim.. Imii |.i... i.li'il iliiiiiijli wliii'li oiii''-

-uiii'li liiiMi'il ii|iiiii wliii'li III- W.I'' '>l.iiiil mill •'iiiilil III' |iiii. vtii.li ..iii'it. /,''/m/ii/^i

ill'.', iliii' III till- >-l,i |i|iiiii: llirii'iiii i>f .\ \ >;.i./i/i I'll, il ml: l.nhiini »'.,. ils'iTi

lilji.u -iiMiiil ill .in ^itli'iiijil. 111 111.^. !l.i \\i-. i;j.>. Tn V. \\ . il". \ iMil,ii.ii|

I'liiiii mil' |i.ii'l i>f iIk' liiiililiii'j' III .III riiiii|i.iM\ i- iiiil liilili' I'm iMi iiiimv nr

liiliri. «hi'ii' -mil Iki.iiiI «.i-. iiiliii'l' I I'.i-iuiii il l.\ iiuiiiiii'.' n li.ilii uilli i\if.

Ill III.' |illl'|iiiT'« 111 .1 -uilill li'i:l|il "ill)y. -iv.' .|.<ii| mil .1 -lii'll iniiiii I iiii'r ' .nU
:iii I iiiil. il- II |i.iil II' .1 |i I-- i:;i'i\:n

, wlii. Ii i- -I'Mniii ii-i-.l. .in. I lliiii 'm-

/../s/v. .Vi/ii/imiis il-!i.'ii Illl \. >. S, ,1 ii.iii. iil.ir |iiir|i,i.,.. Il i, nm. i'

i; :U. :il \. \. Sii|i|i. liT-J. A wnk .{lui I in Imi-p -m !i :i l i.i. I, in Ihr -inni-

iiiiii I'iiiiiH.I. ii'.iMi- :iL:Miii-l lii- •'111 -i.iii'i.f ii'|iiiii' il- Illill |i,iil III till' 1.11. 1

|il.mr I'm' iiiiiiiir- i'.iii-<'il li> f.illiii'.,' \iliirli i- rmi-l.iinl Iv -iivi'iir IIh- |iiii

(Mill .1 -i.iiriilil nil Illl' L.'i\itit.' »ii> 'il .1 ;ii.-i'- 111' I r,iii-|imiiil imi. Sf, lli i v.

-I.H lllll I.I wllirll 111' U.l- ll.'l.lillL' iliil.' r/iM.i./.i .1 \. II /.'.»'... ilsTMi l.i \\ i-.

l.'..|iiii'.' iiM'l- III I'iili'ii lli- li-.ll- llir.mii in:. I \. W . II'J; I ..,/i. / /, ,/ v. Ihll-

I.. I. illl fimii lii'liiu. hIii'Ii' -iii''i -l.iv si.h I'u.il ,1 /. ('.,. i|sii7i Jl A|i|i, lii>.

I.iih wii- iiili'ii.l.il -iilil> III Im'i'|i Illl' |i:s. !7 v S. Sii|i|i. :;sii i-in.nii in-

|ii.-l. of illl. -i':i I'nM ii|iii'jlil. I'l; li'iii II jniiil wliili' ii!in'.' mi .i li.iil.-.l i-ni'. -

V \. 1/1. .11.1/ TiiiikH r.,. i|s!i|i 77 llmi. iui ;ii'l i|,, Im.. nnl.iw fiil li> .i r.'nii-.\l-

71. 'Js \. ^'. Sii|i|i. 'Jt'l. .\ riiili'...iil \iiiiiii -hiiui -1. .\n riii|ilii,M'i' i- iml

ri.ii!|i.inv ili-rliiir:.;!'- il- iliilv In .in fin ll.ililr w In ri' ii wi'.l'.'.' ,\,i- .inlirii'iil l\

I'l'Hi'i' ill fin ni-liiiif ii In.ikc -I. ill' <in ii -limi^i li> Imlil il lii'.i\\ ii-liii',' »liili'

I. II -ntlii iriit fill' l!n' ii-<' fm' uliili i! i|iiii'-i'i'iil. Iml IhiiIm' « li.ii ii -I'rv.iiil. in

i- itili'iiili'.l, iillliiiii;rli it ;.'i\i'- H.i.v uli'ii tr>ii|._' tn lill l.lic r.i-lii|..' uilliniil liil|i,

111' illi'iiipl- III ii-r il il- II hull. I linlil i I iilli.wi'il il 111 11.11 iiL'.iin-t. tlii' wi'il'.:...

iliirliiii..' Ill tlir liir « Iliil- iiiii\ iiii.'. /.'' .mil -i- ...ii-ril il 111 liill nil Mm. ]h
'/.II. /. a /;. U. I'l.. V. Ih.rh.ili, ilN'i."!! f;„/./, ../. V. \hh:,h ilsDli :I7 N. >'. S.

i^i'i 111. .\|i|i. 17. S... iil-.i. Iii'-i 'f i;. lill. II N. ^. ^n|.|i W.K \ii I'lii

fi'i'l. Jinmr V. S* It' II >fin>/ I'nill *'". |ilii\ii. riinil.it li'.nVi'l' I'nr ilijllli- II'

il'>ni;i Ills Mii'Ii. IM. Il."i N. W. !I7

1

i.-ivnl finin i-pi Tiitin.,' ii -.i\\. «ii.li tin'

I Miiii.'i' w Ih-n iiliiint. Ill ii-irm! ii -Inifl. in :.mi;ii'i| tlirr.-nf j.Iiii'i'.l liv liiiii-.lf in :i

;i .',iu'.' liN.k lin'l nl" il li,n-i- mit. lint III ii, ill...! ilill'irrnl fimii lli.it iiil.'inli'.l.

t. ti.ln! il- il II. mil I. III. I. illl. I nut iill'irl ill'.. ri:i' till lli.il il nii..:lil li.ivi' liri'ii ii-i'

tl..' -;if.* I'pi-r.it.i.'ii nf till' m.ii'liim . iin.l Ir— "i %'\fn iLmi'iinn- in nllii'r w.iv-.

111.
I lli- liiiml iin-liril \v lii'ii till' ni',..' it |.l i.-.-.l ,',liri'.. il vv.i- iiitiiiiliil In In-

-I. ill. ill; All.- V'.i/.' i( \. >. Tl !i ill. r.,. piiii'i'il. is ii .itiiiiil. rhimi v. <;,>

\ .v,,',r/i:c (|s..iri, :,'\ s .1. I. .j::. :'.'i ./. // l/W/v ils!i:!i |r,ii Mn— . ^>|s. ."i.-i \.

All. 1,111 illm'iiiiiii ii-i'il il I'ln-- Iliil' r:ir K. 77'J. .\ iiiii-tii' i- iinl li.il.li' fur in-

iVn,' «iii'- il- il Mi|ip..il in iliiiiMii;.' n jiiiii'- inii-i ! I.y tin' In Uiii'.- nf .m iip

I'.'l.l. plil-lri- lin.lrr illl r\.. --ivi' -ll.lill |.lll.

'.'!) Dnliiif iinri: in n inniiiiir iliffir iipiii il liy llii' iiiini'.-.l pi'i-.ni'. fillnu
'»' fliilil Hull viinli III jliili il Illl Illl Illl -II V. int.-. 'ilinit iimrhiii v. \l ist'iini.

/•'.../• I-. -If il -iifi' vMiv i- piiiv iil.'.l I'..
I- A. il- 7'. I{. C'l. I ls;ni) 14 '\'v\. Civ. .\pp.

.1. i".,' I'i'i'liiii- wink, till- si'in.int :i.l'ipts u'--!'-'. ;!ll S. \\ . 171.

i. 'liiri'i'i'iit. Wiiy tit, lli- nwii ri-ik. IIi'IH'.'. i Ii llninii "../,', iillh nn iiiiiiU'inti nat
lill' nwiiiT <if il -iiwmill in wliii'li i- ii (/ivi.;, •.' /.,; ,-»./. ./ ] nurluni. .\<i liii-

-'.". tlie iipi-rr purl inn rf wl.i.li i- rnv liililx. n- fur il.'f. .1 i\ .' in ii'liini'i'v . i« i"<-

I r. .1 l;y a -Imvi' uliii-li is r.ii-i.il liv ii liiMi-lnil vilirr.' i iii'iiiiilii- ii-r ii ciiin

til;
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niiiKtcr uii- iii.t l)Miii|i| t,, iiiiiKc .mil iiniiiiy. imiiN .is w.miIi! \tt\\r ,,\,

Villtttl till' iirriilclil. Sm-li II i|ifliinili>.li iiiiiv In' |H'riiii<<ili|r wli.n
till' -iiNjiiit', ml, if' riot |i.i»iiivflv iiculii:"!!!. wii^ niii' wliidi he t-i.nM

nut iKIVr l..'.'|| |V:l.Mliiil,!v .AIM .•ml I., .•..ll.lliit. ilUMIllull llit IIi.Ti- wii,

ail iiliii'iijii\.' iiiul »iilV .•mil'..' ..ju'ii t.i iiiiii,-'

Mm il i, i||l|N."il.l.' llnl In ('...1 nni.' .|..||l,| ;is I., ill.. .,,r| t,„.^„ „f
ill.' .Ill i.|n|i< uiii.'ii \iiiii;i||v mil.. mil I.. ;iii iillu'iiiiiii.,|i ,,f ill, .I.M'triiii

»• i.iM. :, i„„t f,„ 11,.. ..„,,|M,rt ..f ,1 W, i;,;.. |„ r„l,,ll v. //,//„„ i\hh:,
t..Mk iii-i,,,,l ..I u.iiIim;,. f.,1 til,. .,ii.i,i.' III.; \. V. .-.ij, i:i s |- :i.i!i „ii.iv Hi.-
«l,..li l,.,.| ,„„.,||» i„,,„.!„.,| II,.. ,,„„..r. |,|.,i„,,iir „,,. i„| 1 „|,i|,. .,,,,„|,„„ „„
iiii.l. ..»iit- 1.. ||„. I. ..,,„, „..l U'lii;; ,1 lii'j.l.'i iiltriiipijn^ I,, ,,.|,„,r n,,,,!,,,,
»I|.'.|..'.II..IIU.|,. 1,1,.. I„ 1,1 f,ll-l,.„k ll|..ll .'IV. ..I,.' .,( ||„. ^r|„„,„|, „„ ,,|,i,.|, ,,„.
..11.' ..r II,,' ,„..„ I/. /•/„,„,„ V. /•„,,/,> ri-l,l I., „.,„,.., „„ ,|.,„i.,, „.„ „,„
/.•,././.»„ ,|VI|, ill ,„. Hii. -.'Il I'..,.. II,..,.' «.„ „., |..„.,f tl,„| .1,.. |„|,|..r „a,I
..•.'I A l..i,i„...i „f a ..,i„ln„.|i.,„ I,,., -ii;,,...! f,., n,,. „ ,. ,„ „,,„,,, ^|,..
Iiiiiii. nil., ii..'« 11 .1 I,i,,n for tl„' pur |,l,iiiiliir i.ut it.,1' pur piiiiiiiiii

I

>f k.-.piii;: ill p. ,iii.,ii lip., II ,1 (,-,,/
, .1 . • .... >i<l II ixitt of thi ni'iil, r'l Pfi 1)1

.l.,i ip ,„,'>, .l„. ,..i,,|.. U „l,„l, •, ,.|.„|..,|, ,v,, ,,„. „ ,,„,,„,„ ,„,. „,,„,, ,, „„', ,

1. . r....;;...| ..v.T lint .n- l,.;.,|..,| „i,|, ,„„,„/,,/ \i, ..,„p|„uv „f « ,..:,l,„ii,
(rr.,MI .'aMii.,!. i,.,.,n.i f,,i' |iiJi,ri,.H n,^. .,.i,ipai,v nli... 1„, i,|.. air..|.',| \n
i',i.i-..| l,v U,.. L'ini,.,- ».,> .,|- ||„ l.a.j air. al „.,ik „,i,| „alk.l
M.ii,.l,i..|i l.y ,.'ii-..ii .,f III,. ,„n.., I, .|,,„|. ,111 ,.,ili>»av t., tl,.' Ili.l ri,ii.l„..|

;V'
' '' '•' ' »"".'< .;i-l"ii. tJial. ,1..- .1,1. ,„ „|„,;i|, a si.ppiv „f f,..,|,

^-r..,.i., «l,...|., ...p,.,i;,||y a,|..pi..,| 1., ,
, i„,,i,i.., „„,„i I „, „.i„ „,,',.,....,

k,..|, III,. .al,l.. 1,1 p I,., .,1,1, .Ir „l ... , „„.uav .i,..«iii;. it ».„
.'Ill ,-l HI.-.., ,„,, ,., .,,pp.„, ,1 ,,,„,„ ,„,, ,,..,i.„,,| ,„, ,1,,,^ ;,,,^,

Mh-. J.,S 111 s,,. H.m. An ..|i,pl.,v.'r ill -I.. iMlii... I., „l, y. K„„s„, ,n: <;.„i
wli.. .,ippli.. -af,. aii.l pr,,p..r I.h.U U r„. ,IS!i!i| Hll M„. .\„p .'(74 .1 ^|„ >,,,.
n.,t li.,l,l,. 1.. ,11, ..M,pl„v,',. inh.i.'.l l,y l!.p. .Vs!.. A^ll... ^-.'p. I..f, |..,„,V„
iiMM.. ,„„,T .1,.. ,i,i,.,.,i.„i „f ,1,.. f,,,,.. ,„, fi,.M, liiii.. ,.. till!,, i, ,.„„,„;
ii,;in ..MT l,i,„ a I,,,.! „.,t. f,Mi,UI„.,| f„, „, .l,|f,ii,^. ,.ar. i„ „ ,„,.,| ar.. ii„t ,|.or ...f.lv a.l.ipl..,ll„ tl,.. «.„k. \t.,l„r -iyiH',1 I,,. II,.. p„i,„,:,. .,f f,i|„i.|,i„„

;,,'";;;'.'.' '':*'";! ••' ^ .1. 1.. isr,. :..-. ..,iipi..y..,.. win. !, „'.,.,...,.. .......r ,i,„.:
.Ml. HI.,.. .\<.L'lii....|ii'.. (.a.ii,.,l I,., iiii- ..||ip|,,v,<., a", I li-k ..f -11,1, ,n

I""*"' '" " •"'-";'• ,••;'"•'' " Vi.l.n,..' .,p..|li,|^. iK.j,,;; „„|,|, V .l.,^',! ,.p «iil,
IH i.„nl;, lliat ,, la.M.'i' «a^.. »a.v «l„.n ,.iit aii.v ,i,.ll,-,. t„ hj,,,, fluuLlt v
spli.-,.,l I,, aiii.lli.r l,y 11 iiipl.v,.,., i,,r i:„i,<il i,f i!,i. II. r„. (|S!iS| |(r. •;,
II,,' piirp..... .,f f,,,.,,,,,,;. a t..i„pnnir>' -'l':!, .-lO S. K. 7l'S i |.-i,.,t .\p„ ||H!,7i
"I'l'l''"','-- in,.. I„r ,1,1.1,1 tl,al ap lll-J Ca. .-.;;. ^7 s. I-:, lis.'

1 .'^.;||,,,a.,.
p."ll-. II \\.,iilil liavi' liiii, 1,1 .., Iiii, -i.. lit ;| :iila. li.ili. I i„,vl

""V.'-'V", ','.'- "T'' 'i.
''""' "''""' '^ """'' '''l»'''V <•' Miiv i, I,,.-

I'.. IIM ,,. fa.l Ihal an ,.„:.•.,„. ,(a,i,U .M,pl..,v,'.l ,ip,„i ,1 l..|i,p„iai v lia.k. ii, 1.,

.,n ;. Ir.-II,. wli.-n II,,. Ham lialN at. a .iiii,;? ,11, ji |.,a,.k „, ,.i„,.. ,,. ,|„. „i,.,|,,,

....iain .|.,li,,n ,|>,..< |,„| .ai-,. a ,liity I.. 1..1»,...n lli.. pillar, „f an .l.'val.'ir • ,11
'">." I''^"f""" "! it !' 'n.Mv III.. i.,a,l sini.liir.. I.l,at .ai,,,.,!. ..|a„ I

.nyi.,,,-,- I., ..van,,,,.. In. .M.^in.. „,.,, lM.t,v,..,.n a . .w ),as,inu. ..„ 1 1„. t.ia.'k a,„l
Hif.ly. „.,t at all .v.in-. ,„ ,.!„. ,.,],. „„.i, j,i,,|,.,. „|„.,,. ,,„.^,. j, „.,,|,i„,. ,.,
,..nr.. .,f .'M,!...,,... sla.aiiiir 1l,al -ii.-l, .'V- pi..M.,il tl„. n..ik„i;,n fr,.ii, M,.ppiM" 1..
.inm.alM,,, «a. r,',,„i,..,l l,y t!„. r.'-ula- H,- ..M„r .1,1,. .,f ,1„. lia.lc up,.n (|„."ai,tions .,f ll„. ....Mipany rhlni,,,,. II. .(• pr.,a,li .,f tl„. .ar, Si.lHr,,,' v 7',;../
Q. It. Vn. V. .\h,,i,l (ixsii, 7 111. A), p. I,,. //. Co. ,Hi,7, ,,, \,,,, |,ij. |„,
no. A .,.n 'It

. .,, „.... a .1,,,,, .,„.k 1.-. N. ^. Siipp. ios:!. Tl,.. ...nrt K.i.l
to <l..an si«,l,.,t .,iit ,.l 111,, li.ipp,.,. ,„,. "It. wa.. n„t a part. .,f tl,.- .,.|i.'i,i.. ..I
,I,'ni..atl, a I'ln-iilar -„» a-Mi,,,,.. tl M,,,ir,,.t|.,n tliat a n,:,„ ..!,,„M -.=«;„,.!

Win ','""'*;.",. ";'."'.' ,"'"'" '"• ' f'"' ""• l""l - "f "'"k. IxUot.n tl„
Uu(IOI'>itun (1- "J; Oil Ark. .tM. M S. •.'inl.T iin.l 11,.; <nir"
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< II m; m III! . ri,\sr. A,i

ill, it n iii.i-tir'" "Iiilv i. I'lilliU.il if lii^ iii-iinimi-iitMlii ii'< ntr r«'H*>n-

iililv Nile l.ir iiiic -iH.'iiil „ii,| |,riiii:irv piir|,.,.r. ;ilt||,,u':li tlir work
"lii.'h lie ii»'iL'ii« t- hii -I njiiiN iumn r« ii.l.r it jlt-uluiilv iif.-i—urv t..

II-.' ili.-m fxv uili.r i.tirpn-r* im \m1I. ;,<, wii.rr IhmK. m. n iiii<l ..iImt

illipIoM..., \V..rM|i;: ill I llMill-^ IlilVr Inrll ||r|,| Uli.ll.lr I jillMiu
:iii ii.'lioii, 1.11 ||||. liiMiiiMl lliiit till' |iiii'|" -. ,,( II r.M.II...| .,|'

11 i-iiilw.iv

i- f.i HTvr If ii liMi'k I'l.r llif niMiiini; ..f Iniin-, mimI ii.>t ii* ii |i;it|i lur
.iiiplnvics I.. \\:ilL ll|w.|i." S'icli ,\,,-\ i,,|,.. il I. -illiliiilh'.l. ri-llly \«H
llir \.rv .|llr,liMli (,, |„. .l.lrlMiillr.l: tll;ll i, (,, .:i\. v\||, ll.rr lll.iv \V,|S

'''"> " 'li^' I i"!! <<( ill-- ill-llllliHlll;llili. .i uilhili tllf h Miiniii;; ,,( ||„'

rrlifi|'l«'. Ji -irin. l,ri|H. -11,1,.. v,it||,,,it nn .—.iitinl |,,i.i,.:,| {, „-

-l-t.M'v. I.. »,-. II. II. iii.iiirr .,f |,i\v. tli;,i i!„. iii.iM.r ;- ii.,| jiiilil,.. ,iii<l

ill ilir -mill' liiMf lu In; it .li.wii ili;it lii^ liiiliiliiv i- C.r th.' jiifv \,, .].•

i.-niiiiir wii.ii lliiiv i,. .\i,|..||,M. thill till' ii.c ,,(' til.' iii-ir .'iitiilitv

"lii.-li <Mii-.'.i III.' iiijiirv w;is in pui- f n .•hm-mii iir.pii..M..(.',|

in l.v til.' 111.1-1. f. S. .'
;{ L'>. /->/. A. '.|iii.'-, >„.•.' i- 1I..I. In .:,v ||,„

li.i-l. IIIIV slr..li';.l'.\i.|. Ill r ill,. iiKiM.i''-. iiiilh,,|'ilv ti. liiiik.' lli;il II...

nf il til, III is ill.' I'a.'t ..f 111.' ~ii'\jiit', 1„ !i,M i'.'.|iiin'.| I., ,|n w.iik wlii.'li

.'Miiii.t Ik .i.iiK' wiiliuiit. piiuiii^ it t.i tli.ii II-,.. \\'1hi|i,.|' th. iii,ini-

iii.iiMlilv ill .|iif.li.,ii WHS ii.iii;tllv .l.-i^ I
(•.„• ||„, „„, ,,, „||;,.|| if

\v:is put is, ill .Iniilitfiil (Msi's. il (pi, ,ii,,„ Cir til,, inn," 'Hi., lurw
fi.t tJKlt lltl lipplillll,'.. !.npp,'||s f,, |„. |,1,|,,,,| „i,rn. it ,'.;,|1 l„. Ils..,l (nV
'•" !"il"i-iii'' <'"('tlio w.ii'k wlii.-li III,, iiijiii'.'.l si'i'viiiit iih.i.rt.Hik ff.

'Ill Willi it .l.i.'s n.,t wjirniiit tli.. iuf.'i'.iM.,. flmt tl„. i„,.|.t.'r iiii,'i,.|,.,|

tluii II.' sliuiil.l I,-.,, it, ,,, 1„, ,i;,|. ,„. ,]„, ||,|-.,,,.||,... ,!,;,, |„, „..,, |„ ,'.,„!,

HI .,..t k.,..wi,i;r tlint, 1.1' w„s lik,.K I,. ,1„ ,„. .\„, ,„,,.,. ,.„,„ ^^,,,^,,1

i"v..lvc tl,.. ..ms.'.iuiii.',' th.'it , v.'i'v M I,.,- x,|,„ |,.i,v,,, „„v i,„p|..„„.„,

•All.nvinu' n .'n.-stio to i.Mi;iiii ,m a W 7>»> |',,r „tl„.r „, . <i

:, ::",;;?';r'::;;
'"

r;''';;'
'""":"'' ' " '• ' ^

' ''^'•"''" ''--it fi..-..1,1. I,, ,.,,,-, „ t,. Ihi;; ;i tr.iln, ii lr,,„ j,, ,|„, ,li-, lur.'.- .,7 lii. .i„iv

I.I l"i fl»' l'H|'.'-<- of iimkin- r,.|,.iir-. tl... ii f .„,|,|.n, ,,, ,uul tl..- r,ili„.-.11., ,,1„..,.,| tl,.',-...,,,. ,„„1 „„, f„, ,„„k. „i,- ,I..f..,.|iu.. ';,„;i i,'
.1,' ,.,... ...f

"u- up Iruns f.aiin..l r..,.„v..r f,.r .i.,!, ti.,„ «;„ !<„„„„. „r i,ii.-l,| I,,- tl v, r

I .11. -|,.,,|„„L., !,,,,„ a rar »|,nMjr t... ,l,.f,.,„lanl, i„„l was i,„kii„»n f„

11 111. t.i,i..k. Il.//,„,»v V. SI. I.,,„,s .f ..f iva-.,!,,,!,],. ,.,,,.,.. Iii,>-,. I'lM-i kii.,«n to
.>./.yi. Co. (IHM, a-JAIo. 311!, -IS. l.im. ^uuU.rn li. fo\ Cooper

':ti
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ii|«iii hi, |iiiMiii~<' whicli liis sci'viiiils ciiiiiupt sjifcly use for cvcrv jmr-

|ii'-i' wliidi suit.- ill' ir (•iiiixciiiciicc, si I- ;i lr:i|i I'm- ilicm.''

27. Rationale of this limitation.— Tlic imnli.iMliiy i.f tlic niiisici'

IIIhIcT llir circllliislMnc'- ri'lriTrii to ill llic |il'i crilillli' M'rlinll IIIJV 1»

n^lcil lljicll \ ;| y\n\\< liri.Mllds.

In iiiic |ii.ihi u\' y'uw its (•-.inii.il li;i>i-; is ilmr, it' mw fmnMiciii-

;ii'c> iin|i"-ci| iijiMii liir iiisl niiiicnialil ics liy llic >(i-\;'iils i Imim-iIvc-. ,i

sillMliiill sn|il-r\i'|ic.~ whii'li ihc HKisl'i' c-,'lli||i,| In- \,r\i\ \n \\;\\r ;inlii-i

|i:ilr(|. 'I'lic iiiiT~-iir\ ill t'crciii-c, ilincriprc. is iIimI lie i, iml liiinihl

til |irii\ii|r !i>r llii- il;ni.':cl's crrnlnl iiv it. Sir i-!iM|ilc'l' x., Iiosl.

Ill illii'lliri'. it ilKi\ lie siiiij tllMt tlii- scr\:iiil v.liu iic|i:n'ls IVmii llic

''irc'i-l iiiii> (if till' iiKi-ti r :is in tiic iii;niiirr nt' nsini;- tlic iii-i niiiirnt.ili

tir> is ciiMi'p'iililr wiili ii till! niiii|irr!ii'ii>iiiii lit' ilic cipiiilii imis, aii'l

tiiriTrnir :is-miics nil il:c ri-k iiii'iilcnt tu liis iiclinii.'

In iiiiiiiiicr. till' iii.iliility tu niMiiitain tlir m-tinn is riiii-^iiii'i-cil ;is it

siiltin;^ t'l'uiii the sci'Vmiii's I'liiilrililltnry iicj;li;;riicr.'-

As iii'lirntnl li\- siii'li i|( iisinn> ;i, tlmsc citcil in siiImI. I ..( imir | i,i

lllC |irriMilinu' sr^iii'li, tlic lipi;ir;ii >il l|:| I ii 'li invoKiMJ ill ci-is .if llii-

typc is 111 siiinr cNtriil Mn.'iliiLL'iius In tli:it |iiT~rnli'i| liy tlin-c in wiiii-!,

llic in:i-lcr is iili-nlviil I'nr liir itmshii tliiit, IIS rrsprcls tlic liiiic i.r

|)l.-i('r nf liir ;|ciMi|(iil, llir illjlircil scT\:int \\;ir; ;i lucre I rcs|i.i-.-.ci', i.r

:it nii'sl :i li^-ciiscc, lici'.-iiisc lie was imt acliiiL; williin liic sfii|ic nl' jii-

f'lll|iliiyillillt. Sec ellMpler NWin., iKisl.

28. Diversion to new uses by the mobter himself, o'* with his con-

sent.— If Mew fmiciimi- arc ini]). il ii|iiiii .-m inst rnniciiLility liy tli

I f.inl
I lM Ky. I.. I!. 11. -'Iiii, r,2 S. \V. . . . If tlir jiirv liii.I f..iiii,l iIimI llir

s'lS. ill f' irlMiil-i iiii^ht 111 Ilim' knew II tliii

]l,,ili^n,l V. Hiiii/iss S.llpliih III,, Ii, AiillM ll-i' il., Illl-y rmiKI Ihi'll -..n

(•(.. (I'.iiiiPi 711 \. II. II";. 17 .\ll. IIJ .1 ir.i|i «.i- -Il fur liim wlim lli,. ,1,

III I fail- >Mliil ill iiiilr :!. sill, III I. I'lii.hiiiU l.'I'i l.lii' Liiii.lif 11, lliiv iliJ:

'riic I'ipiiil vii.l: •riiiii- i- 1111 I'liH.' ill tin I. lull wiiiil.l 111' liiiiliiiv lli;it lliiy mm'
111.' |iliiiiilill"- c-l.iiiii that 111.- ill f.n.l ii;l- f,.|,.,| ;, iImh'.'ii.iu-: sil.iial ion l(i'c\i-i
-ct. II tia|i fir liiiii uli'ii liny cuvrir,!

hi,,,,, ;, j,,,,! ,,f ||„.j|- |ii,.iiii-i-s whi i

l.lii- |iait. .if 111. il- <li'\aliir Willi iMii\a-. ,1,,.^ |<.,|.u tliiir .-.Tvaiil.^ uiiv ;iii-ii-

iMil ili.l ii.il. !rll liim of 111.' fail: Im' a. (,,||„.,| t,i mm' in .lniiii.' Ilirir w.irk." .S

-

111.1-1.1 .M.|> a 11.11. I.ir 111- -I'naiil .mly ,,1^,, ,|„, ,. .|,,.,| j,, ,,,,,,. |^ ,„^„.„
whrii hi' iiiMt.- liiiii lili. a iliii-i'inii^

' lllni'ii-- r. /,'. i;, J),i„i,ls (Is;..',)

>iliial i.iii. Ill' .ii'.il'- cr -iilVi'i- .1111' In -., \|j,_ .>-|^, ]i| ><|, -jii

,.xi-l ill a |i|ai-.' u!:.'i,' li". Uni'^^- -ir
'

"-
1 riin^ -ia ^ .iiiu' iiinl.., tak.- to „-.'

.Ill;; M 1... kll'iu lll-i -.'l\.llll 1- ilkiiv 111 . . . ,
, ,.^ ,,., , . '. nia.liin.'ix" ir iii-l iiiiii.'iil - lor iiiiiim'-. -

..... . . In- <M-.' .l.n". II..!. ^tmw ,. , ,* ,
I

.
I

lliat. III.' il.'fiMilaiil - .ill" I- int. mini ful-
fill- wllirll lIl.V U.'lr Mill ill' - i'.'ll.'i I

.

,|„. plainliir I.. II-.' ll.i.~ .li-v.it.ir a. 1..,
<"' "I'"'' "" ''"V^">'-' '^"1 h" "•;-'^i

iliil. .11- k.i.-w. .11- w.i.' ill lault fur n.it, '" -"i'l-'- ""'.v ",m,l U- ii-i'il. il. .

kn.iwi'M'. I.liat, li.' u.i> lik Iv 111 .1,1 Ml. "I'll- '"" f'"ill '" f"ll.^' '• ''•"•" ""
A |i.'r-..n is mil ill fiiill f-r ii.il kn.iniii;,' ficni H.' //''/ v. I //. ,i ilSiiSi 'i>

iiaiiifiilar fai-t<. iiiilr-- .•iiviiiii-l.iii.'.-- M.i--. ^>'-. Sii-. t.i -ani.- .'11. .1, (/.f >

.xi-l. ulii.'li W.111I1I |iiil. a man .if av.'i-a;.;,' Hit v. I.i„l.h>iit llS'.lli^-HI .'^. > /^

|iriiii.-ii..- iijiMii iii.|uir>. . . . ani II. V-il. Hi N. ^. Vnni. 7 !7. -V''-- ': i-

liu .-^iiili ciiruii.-l mil's «rio sli.iu,;. (I^'.':i) 1:;7 N. V. .' J^', .'l.! N. K. ^'lii.
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iMMsl.T Innisolf or his .•,.,.,Ts,.ntaliv... ,uhI ili,. smant is tl>,.,vl,v ox-
l.nM.,1 tu nn.ln.. risks, ,1... ....M...- ,nn>t mmsu-.t f„r m>,v injnrv roultin^
Jrn.n il.os,. nsks. an.l ..annnt, oxcns,. ln,n>,.lf i,v shusviuix tiiat, tl,.. i,"
Mnin„.Mt...l,tv Nvns a ,uuM. ,.,„ fur ,1„. ,,..rformnn.... „f .1,,. w.,rk fur
"'""';. " """^ ;:'-idnMlly s„,,p I.. TI... ,n.si,.r-s .r,^n\v<,rn,o i„ tl.o
use ut nil i.ppl.Mi.,-,. iur su.nr jMirpusc uihcr !l,;n, tl,,t fur wlii,.], i, w,,s
'"|'>"1.< l.uts i,in. in ,l„. s;n,„. pusitiu,, .s if ,1,.. Mppliun.T l,a,l l,,.,.',

..niruKiily iunnsi,,.,! tu,- ,|,„t pnr,H,s,..^ A. nlinirlv, a .p.aliti..M(iu„

', "'." '";• """ •' •^'•^•="'f' '••'"""" ••< v,.r i„ tl,.. ai,s,.,...- uf ,.vi,],,H-,.
>liuu-.i,ir ,|,,,t ti,.. appl.aiHM. in ,p,..s.i.,M w,,s ,.unsir,,..|,.,l will, n.f,.,v.i.v
1" III.' ";<• tu ul.irl, u ^vas Lcin- put wl,..„ ,1,,. a.vi,|,,„ u,..m..t...I is ,.1-
inntr,! n, .-asrs ulMT,. it api-ars that it was ,.„>,u,„,.„.v f„, ,,„,,U,.,,
'' imt It tu that MS.., an.l that ih.. ,„asi..r k„..w uf |l,i; nistuni.'^ 'lJ„r.

'
" '""!'; '"'f '''^" "" i'lTli^n,,... ha.i Uwu .iiv..,t..,| t.. ,„.«• „s,.s h,.f,.,.(.

'iK' a<...|.!..|,t. m MHt will „..f n.,i,l,.r ll„. ,„;,st..r liai.l.', if that ,jiv,.rsiun
'"'''''' ^^"''"'•" '''-^ l<iM.wl...lu.. ur <.u„s,.nt.' Xur is at, u,.,..,<i,,„.,l

•" -^ -'^'".lani ,,!.„ f. ,1 , .,„.. f„, ,1,;. 1/ J :','';''':' "^'^ "-'''•• -""^

-.•iin.ny |,„r|H..s..s .1.,,.. ,„„. ,,l„..|v,. ,|„. f I, | ,, T h,, 1
'

""","r 'l'"'

"'« » > injmv.l ..will- i.. the u.mt him .l,,'. ,, ' .
'""'I''"i>' "«<"1

I 111.. f,.ntlu,;,r,| ,„„1 l.aM.I l,„l,|,
' „'•' " ' "'. !"-l"-'"ii;: t.l,.. |,),i,,.

li'-'iK''' in (liHIl) l!l| 111. .-,111. .;| V|,- \V ,"
!:il, hImi-,. .„i1v a |„,|„t. of pnu'li,-,. wis •

'im|.I..v„.s l,a,I widioiit, pf-niiis.

'"MH,l,.iv.l, Th.. iw,. of u .-nm.. for ' " ";'''. •.'" '''•^i''"r '<>n-t..ih(..,l ,.,

I'.iiiiiL' ii|> lails on a ,li.ii<,.,l t,,,,-!.
cari-v fniirlil, only, on tli,. (ii-st. ilav it.

l'i"l"iiy l„. foiiiHl („ Ik. , ||„,,,„.,-.
".'^ <>p.r;it...l, atid h,.f,„-.. an iniuw to

ll'^'' V, .\„;,- (ISS.V) |L> Sc. .S,Tss"c.,s' ;'," "•'V''".^'"'
"Ii" ".IS li.lin- th.-ivoii at

I'll Miir-;. .-,;io, (In tl,,. olli,.|- lianil. it
'""''',""' " f''"- 'l'"'-' not. ,l,aii!,.c th..

ii-.i".cM li..|,l (hat ii,.-iiLr..n..|. ,„,il,I not '", "'''' '* "•'" "'"'" *" '••'rrv fivi..l,i
I- inl..nv(l from tl,„ ,is„ .,f a tiaction

""!•''• "'' ""'•"ii-'^ lli<- .liitv of'ih,. ^1,,-
',1-i'i.' to pnll np an ol.l wn-ck from l'r"l"r with n-fcivn..,- fo its niaint,-"" '"'t(...n of a h;nh.,r. |!„t this <.aso

""""• ^!'irrs v. /',/,« Itor ,( l,u,„l.,r-vms to 1... n.ally l,a.,.,l npon tho fact
''" "'*''^' 1"'' I".l. 'itL'. .-,(, \ V sr;

lit till. ;ii,„l„s „i„,,i,hII had lH.,.n car."- lfi''"Mrin;.' dcni.-d in l,",! In,) (!.;> -,.' v':'N> lAplaiM,.,! t.. tl„. woiUni..,!, and l'^- '-Wl In \llllrr v. Pn!,,',, /'"/{"r,,''" 'l"'V w,.f,. ,p„(,. as ..oM,p,.t,.„t to (!>*>*!) .-, McCrarv, .•JOO. 17 |.-,.d ir :«

^:-:^. /':n.h ;l'i '--"'i^ B-^- u:-- :-':.•-.;!

Vol. I. M. & S.—5.'
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inipropor nso of nii npjiliiiiu'c, not in iniisiiimcc of n ni-o^ni/cil ci!'-

t'liii, siitliciciit to Tender tlic iiiiisicr lialih^ mi the i;n.uni| uf iiciiuii -

concc.'' Xiir will iic:;lii;cii('c lie iiii|iiil('(l Ut iin ciiiiildvcr of ('X|irvi

•need men, so iis to rciidci' liini liiililc Im- injiiriis sur-inincd liv tlii'in.

Lccan.-c^ lie permits tiieiu to rel.ix liis ii'iiulal ions or di.<i'ei;:ii-(l lii

-

general iiislruetions or ailviee, wIk n' lliev choose to do so for tiieir own
Convenience and with knowledi;e of the risk."

29. Servants engaged in construction, alteration, or repair of instru-

mentalities; standard of safety lower as regards.— It is well settled

that, where the instrumentality which caused the injurv was still in

coniiilele at the time at' the .accident, and the injured servant was en

aaficd in the Work of hrinjiini^ it to coni|detion. the (|uestion whether

the master was in the exercise of due care i.s determine(l with refer

I'uee to a lowei' standard than that which is ajjjdied in the case of in

strumentalities which liave heen put into a tinislie(| condition and an
in reirular use in the Jiormal course of tho business.' A similai'

ijualilicalion of tin.' master's lialiilitv is admitted where i;ie injured

'Tiilsil V. SiiniiiDiiK (1S|I."0 (ill N. Y. }.'iiic(T cir rd iipiiii a ro.id wliicli i>

S. 1!, .!.>. .'U N. Y. Siii>|). !I72. uiicliT i-n- cliim rMiinut r<<<>v«!r mere
"'//i< /'<)-.v/i(H MiDiiiich ( lS!i:i) .j C. r. ly iin t.lic ^iimiirl tliji, Iin- tr.ick is w.i

A. 117. 14 I'. S. .\|i|i. l.")H, .").") I'cd, ;);!:! .[nd >|iiiiit.'.v. owiti;,' lo the l.u-X tliiit, llir

(sicvcdoic jiiK-cd till' f.ill rope <if ji del- ciilviTts aic iKit yet. (iiiiiplctcd. Mihni
lick to ii liuliliT, to li^iid it iil<iii;r-id<' ;> v. rliii'tnin d- V. W. I', f'n. (ISSIM 77
wliiiif. :ind till' strain liniki! tlic -.'ny Idwh. 744, 4 L. H. A. 2s7. tJ N. \V. ."ii;.i

idpi' l^f till- ilcniik. ami the liipoiii stiiick The failiii'<? <if a railway coiniiaiiy,

till' jdaint.ilV. wliu was iiarl.iiipalin;; in while const riicl.iiif; its Kiad. Ut iiialii

Ihc ilhL'itiiiiatc use nf ihn di'n iik siit- fain a tiniilaMc at cac-li ;;raMd pit. an 1

liiiciilly to iriakc liiin an actor in the iniloadin^' of each car. is not neL.'lit;cMi i

.

tran-arlion. and to jilace liini in the fV/ri- v. Smlli Uinr Coiinlr. Ca. (ISs>
]iosiliiin of one wlio a— niiied tire ri>k 1 . 4S Mnn. 2Wi. In an action for injuiii-

' In W'lilliiKi V. f'fiini'ii' r CoiiKlr. Cn. re<'civcd l)y a switcliinan while in tli.

llsiHi) 41 S. ('. :iSS. l!i S. K. 7:i:i. where cmpUiy of' a railroad in t.he eonr>e ..t

llie injnry was iMn-<'d liy tlie spri'adin;; eonstrnc-tion. it. is error t.o refuse- ju
of the rails on a road iindi'r ion~t,riie- in^trnction that if t.he road at. the point
tiiin. ii ni'W trial was ordend for the ulure the injnrv ocenrred. or at tliit

r<-a~on that, the lower eonrl had pro jieriod of <-iin-t.ni<iion. was in flie ii-n i!

eeeih (I on the liypot lie-is that, there was and cnstoniary londitinn of roails nii

no di-t iiii-tion lielueiii the measnre of der "-ooil niaiiai.'eini'Tit.. the plaintitT emi
dnty in rcspct to a ro.'.d under eon- mil ri v<'r. SI. I.nnis. I', d \. It. i .,

>liih-l,ion .-ind one that i- tini-lu'd and v. I'ruiiiii itlMlili s7 ||j. App. .i'i4. s e

in operat.ioii. In r,,lt,iii,ln MhlUiiiil It. al-o Hnlfunl It'll It. Co. v. Hi'.
(•<.. \. il'Uiioi (IS'.M) li; Cnlo, L'lil. _'7 (IS'.i.-.) 142 Ind. (i.-|l). 42 V. K. :;.vi

I'.i'.. 7111. a ehai^re t.o the elT(<-t that, the diiidp' larpeiiter not eiilitli<l to r

deliMidant was not liotind to liave its i-over for an injury ean-ed by the >li'

roadlied in as perf<'it a erindition liefore pin^' out of a wid;;c n-eil iii (he i,'

it Has liiii-lied as when it was openeil -tiinlion of iv track fo|- tin- cirri.ci- !
for pnlilie travel was approved. The heavy tirnliersi; Itiuiulf v. Lniiii /

faet that a raihv.iy traek. owinu' to its tniid' It. Cn. fllHM)) n;:; \. y, i. ,-,7 \
liavini;- l>e<'n ri'i'ently halhisied. is jn a K. 711 Mi-e of --wiii-h wilhniit 1. r\ .;

Ips, secure comlitioii than it will he tiirLiel. on a road under ecuisi rml i' '

eventually when the li.illa-tinu' has set- Ih-M not, to lie m;;li;:piit, I : .l//.;i v. '

tied, ha- Iieeii held not, to lie ne!,diL'eiiie ii.sUni. II. it .v. t. It. Co. (Isllili !i

lirr .ve. Illiimi.'i V. It. Cu. v. I,)iiirl: \i\. Civ. .\pp. :U4, .(7 S. W. 171 n.
(lS!i;j) .")! 111. App. 1(07. A civil en- eoveiy denied when; the injured .-civ
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-riviiiit was liiiv,! f.ir (Ii,. oxpirss purpuso .,f nssistinfj in tlio rcpnir,
.I'liioliiioii, (M- all.Tiitic.il .if S..1.M' iiisiniiii.'iiialitv. an. I tlic nnsaf." .-..n-
.lilioiis friini wliidi flic iiijnrv rcsnltcil arose from
to til.' worlv tJnis iin.lcrtalscn ''v inni.*

or were incidental

iiiit. was on^'ii;,'oil in (•(iii>tniitiiic,' a
l.iiil;.'!').

-A (•..iiililiciii of ilisiciwir .lofs not
iiii|pf.il iii;;li;.'<-iic(. as iCLraicls a -ci van!
whii-r liii>iii.'.s i(. is (41 inak:' repairs.
Hi'iiihiiiii V. Ciiniiliii riilloii .I//7/( MMII )

111 S. C. 4!U. .'ill S. i:. 7I1S. Ill li„,l
iiif.iilh Siiiiniiiiii Co. V. ,\(li(,nl ( lS.S!t)

(<> inaintainiiiff tli.'ir ronds in Rood ron-
.lilioM III all ...isi-s. it can scar.rlv ho
said that lli.-y ar.' IkhiikI to piotiTt t'licni
ajraiM-t <.li-tnittii>iis vvliiili uriso ficn,
1.-iii|Miiary aii.l .•xtiiii^ic <jmis<m. TImt<>
'••rlainlv shotiM U- ;rr,.at li..sitati.Mi in
xailm^r till- saiiio nicasiiio of jiroUc-

lion 111 11 caso |)irs..|itjn;r tli<- fcatiiicH

(i-cly lucaiisn it is ipi-afc fur iisi-, re
|Miis an- often niMi'ssaiy. Tlio pliv-i-
rian nii;;lit as well insist on liaviii^r .,

«ill patinit to Ik! trcaU'd ami ciiriMiras
till- niailiiiii-.t to liav<! soiiml ami safe!
iii.Kliiiii'ry 1/1 Im- rcpairnl. Tlii! plaint ill'

was calli'il fi) tliis iiiai-liinc'i y as inlirm.
iiiil a> uliiilo. An iiii|M>Mant part of
liis liiisiiic^s was t.) (liairniis,. tin; i-aso
aiiil iji^iiivcr what was tlu? iiial.lj

not owe to liiin the
sani." doty to furnish a saf.. roadliod as
t« (hat (Hirtioii of tlic road out of r,.-
pair as it iIih's (o a servant cii'.'ajf.vl in
til.' ojirration of trains upon th,' road
in (he ordinary coiirsc of lin^in,.-., or
in ridiiif; ii|Mm (In- road in th<! .oiirsi. of
Ins <'niployiiii'ii(. Cirlxnn v. On wm
Short Liiii ,( I . \, j{ ,'„ (),m,.i ..,,
Or. 4."iO. 2H I'ac. -

, , . ,

*'*"•
-^ railroad .'oni-

nn.i. ^. i„„lu.,,,. \. J. ct /. A. (.„. ;I.K-s.iotow.-toal>rak..„ian tlu. dntvof
lilinkintr a froi; which is a part of'th,.
new «)nst ruction, duriii}; the proiness
of the work, since it is inipracticaliTe to
liI.Kk It till the tracks are liallasted and
the ali}:nnicnt of the rails of the fro.r
i« iK'rfcctid; and it is enoii^di to <'ive
linn such notice and warning; a.s will

(l-s.M fis .\. Y. iW, a lahorer on ..

iiiM-lriii lion train nu't his d.'ath owinj;
to llic unsafe condition of a criissjnjr.
Till irt said: "It may he assnined,
«c lliiiik. that tlie deceasi^d, in pel foriii-
iiiL' the services in which lie was en-
^Mi'iil. and in traveling.' on the construe

III ciitcrin^

:i"llllliil tl

-.111!.', due

til.

nci'.'

.Icfcnciant's servic.; he
1' ha/ards iiiciilent to tin-
.if these ha/aiils was tli.>

'•"ii'lilion of this crii-si„;r, which was at
till- liiiic. in conneitiiin with the re-
in. iiiMl.r of the rnad, nut nf order, and
IN li:iliilily at that sc.i„in of the vear
til l^c uli-triictcd in tlii- maiiiicr it was.
." 'i-tniction was not a ilcf.-cf of an
iiiiiiii-ic charact.'r. and no rcporu.d
'-!-' Imlils that, under the .ircuni-
M.ii!,,., |„.,c prcM-nteil. the master
«"iiM he lial.le. Whil
ill iiii,- r

the saiiii' duty to see that tli.'v aiv in
ycoil r.'jiair as it owes to men 'hired to
liamlle th.' in the ordinarv .iiiirse of
Its hiisiiics. Flnintntinn v.' riiini,,,, ,{
\. 11. A'. Co. (ISSO) .-,() \vi<. 4(12. 7 XW

.
.I.ir. The duly of a railroad com-

pany toward its .'mployces. to keep it.H
i-ars in a reasonahly safe ttomlition
diKs not apply (o a .ar which is pla.-ed
ii|i..n the repair (rack for the piirixi-e
.if li.'iiier repaired. Itroirn v. Cltir,n,o
If. I. a- /'. A'. Co. IISIIS) .-,!) Kan 70 Ty^
P.i,. »:-, Wl . .

* "^

It is

I';: \\h<

\1

I s.-rvant is eii^'a.'e.l

I'l'v in ..,,.,1 > i"
",',!'"".'"-' '!"»" " Imil.linfj. (here is no

wi. upon ^rr.:rJ„Jtr:^.t ::;!;;^:'''o:'u::'t j/;.,;::;;'':>- '"-J!' 'i

('\a<-

. Ii!
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Tlio pncisr scoi.c ..f lliis rule iiinlrr iis viirii'iH iisjH'cfs i^ nut (iiiil.^

cIcMT fnim tlic .Icrisioiis lis llli'.v -lilliil. I.;'lii;li:i;;r is sdllld iliics uscil

liv tlic cniiris wliic-h. if t:ii<cii litcnillv. wuuM ciiliivly free the iiiiistrr

fniiii liiiliiiiiv t'ur fiiiliiii;' \>< siiiii.iy s;ilV instniin.Mitiiiitics. wIk'Ucmt

the work to he <lc>iic Ky tiir MTViiiit ('(insists ill nuikiiii; smIV' llic iiistni-

iiH'iitality the cMiKlitioii of wliidi is ullc-cl fn imiH.rt iic-li,i;ciicc.'

liiit it ciiiUM't lie iviilly iiilciidcd to concede tliis iiiKiiiiilitied imnmnity

to the muster. Ii liiis l'(<'ii cNpf'^^lv dcclmvd in one of tlio ciises

cited ill tliis r-ectioii, ' and it is implied in tiie rensoiiiiii:- of nil the

,l,.,Mnilti..n i- ..lie l.v vvl.i.li .:(.). l>(>it <.f ..pv. cl .is -j.,„i lis tlio allcnit inn. wnv

11,,. -Ini.-liMv i>. ill' liini. icii.l.T..,! in-.- lini-li.Nl. No iirti.wi .mi h|. inaintaini',

(111.- mill this the HDiUniaii iiinlcr- In a iiuikt wIh. is iiiiinr.l tiv the till

stailils rinrh- v. I.ixlox (ISlM) .-.4 111. cf a iiias« „f ;;„im.. wliilr lie is .ii-a-r,l

'\pp .-,7H 111 Wa,in,n„<,l;r v. Itiirhe in liis r.;.nilar work of IiiiiIh.iiii- ui.

(ISSli) 111 I'll. iS.i. 'i All. "illH. it. was Mic s|ia<:c <i|i.iiiil iil> liv t.litr lilastiiii;.

Iirlil tliat it. woiiM hr uiina-oaihlc t,> riu,il!i'-<,ii v. riini Miti. <f .1/'''. (''

I;;.;,! ;r;,iasl.i- t., tl... sam.. .l...m. of ns'.>.-.)J4 rC A. 4112. :V2 V. S. Aj.p.

stiicliicss will)., a l.iiiMin.1: is luiii- al 14:f, U, Iril. ..),. Satil.nin. •'.'!'-

Unil as nii.'lil 1h- ic(iiiii-.il afi r siicli sent..,!. Imt iiieivly on the ^rroiiml tlial.

alterations w.iv .•oiiii.l..tr,|. 111., fa.'.t aconlin- to Ins view of llic .•vi,l,.ii,.c.

Iliit altciatimis w.tc luin^' nia.I.. in tli.i tin- .Uf. ii'laiil s f.in.nian had ii

„i'.>s,.n.... of til.- .11101..V....S is n.-ti.- t.. awaic. s,,,
. tiin,. l„.f„io tli« a.vi.l.nt..

lliiin of tlio ..os-ihilitv ..f .laii;...T of tl.al l!i.' i„..-s .,f -on;.'.' was liki.ly 1...

soin" sort, anil of tl,.. iicc-it-.v of .sry fall an,l „...r!(Tt..( to t.ik.. s,...,.s t.. ,av,.

,.isin" •M-c.il.r caiiti.iii. Tn l..av.. a it. ili-l.r.l---.l. loi.l tl.it. tlic plmntifTs

smaM Ii.Tli- in tlic llo..i-. ws,.fiil lor tli.- wnik lia.l n.. ivlation t.. tli.> ^'oiiL'.-.

iiiirii "s f.M- wliii-!, tl,.. room is iis..,l. ' S.c, f..r ..\aiiii,l... linlfnnl Urn It.

!,,'•'
,t. in til" '.nli.i..rv liiic of trav..l. r„. v. llrun,, (IS-l.-.l Ui In.l. d.-.O. 42

liillv iiniirot.-.tr.l f.>r a f.'W .lavs X. K. :!.')!»: l-n,<ihi^<,» v. I tin, l/ni. .(

wli'i .'hai.Js an.l icpiirs in tl.c .-...iiii l/(//. <•<>. (lS!..-.> 14 V. V. A. 4!.2. '.M V

.

aiol-in^. ma.lc, is iio'l sii.li ,.vi,l.,.n.... of S. A,.,.. 143 <17 F..,l. Ml In t/.-W.

-

n,..'l|....ii.'.. as W..111.I justifv a v,r.li.-t v. Vu;h„i„.!,» A SI. I.. /,._fo. (I'.sli

f.,r a'li .-iiii.lov.c wl,.; was l,..l,.in..' 1... :!2 Minn. :W\. 20 N. W . :!1,. 111., .•ourt,

niikc til". ..liaM".- anil was iiiiiir.il l.v in r.-fcrrinj.' t..> tli.r .oiit«.iil ion of .oiiii

fi'lliii" into tl,.. ii..l... "If llic lio'c-" ^i'' 'I'"'- »'"''' servants arc ..i'lploy. I

s'li.l tlic .-oiirt. "liail l,((Mi in 111.. nii.Mlc to put a tiling' in safe e...i.liti.,n anl

of 111.. riLMii. ii<.ar a i.as-aL'.way. or ^'..,..1 r.-pair. it woiilil !,.• in..oii-i-lciil

wlierc pi.rs.m- w..rc a.eii-(oni...l to pa-s anil absiir.l 1.. r...|iiir.- of Ilii- inastiT 1.,

in.l reviss in 111.- ivjular coins,, of liav.. it in saf.. .-.,11.111 i.m anil j;,k..I re

imsinc-s. it w.iiil.l liav,. I,....ii. ,„'r!iaps. pair for tl,.. purpos.. .,f sii.li .-niploy-

1 nii..>ti.in f.ir tlic jnrv uli..|l,.'r Ic'v- iii.iit. r..|iiark.'iltliat tins ar^nini..nt wn~

in" it n,i.'.,v,.r.'.l or' inMilliri..ii;lv pi, iiii.l.iii.iM.'. wli.'n 111,, servant l.ail iiotli

t..<"l..il cv.-n for a -lioit siia.-c of time, inj; !> 'I.i with lli(. tliiiij; lint to n.pair

was 11..'it. ii..'.'liL'.'n(.. Itiit hern was a it.

iill hoi,, in th. tin- ovtrciii.. 'II •ttrn V (llii'nio. A'. /. <( I'. I{

i.l,. of tii<> biiil.liii'-'. within
Ii

1 ill i-li .if ilsi'Si .",!( Kan. 7i). ."i2 r.iC. 0.1

the wall, (iiil-iil.. 'if the or.linary w
i.f .>. whi.-h liail alwav- l.rl.n caro- (IS!!'.!) 22 T.\. Civ

fiillv ..'iiar.leil until th.' iiltrrat ions reii

alks Uixxoiiii. K. if 7'. II. Co. v. Qiinih <

(1S..I..I) 22 T.\. Civ. \pp. S3. .-)4 S. W .

2.")1. it was h..lil that a nia.hinisfs

.l,.i..l rv t.i take the ..'narils h..lp<.r was injs iniiir.il l>v the lilowin;; off of

s li.'iM!whi.'l, wa
th.. all.'iatioii

ilse.l

sweepii

fr.iiii l\

vhiel

- 1x1 '_'.t ri

-t.iiilh

1 ..f 111'.

,p on a loe.iinol i\t' ^^ hi.-h 1

L'c'l in tiv'ht.enin^. t.li.> cans

!.. was ,.,1-

if the

1 was only open for ae.-iileiit lieiiiL' th.. .lefi'itlM' work <if

to f.inr (lavs whil.. thi' alt.'n

tioiis wi'i'.. in iirotrr.'ss. an

th, vh.n not

-iK

vhi.-h

Info

lini-l who hail r.'pair.'.l it tlio di
Thi rl li:is<il its ,ii, .•isioii on

inleiidcd to lie, and
tl:ll lis

was, iierniani

'jTou'iil that it was n.it shown to

ntlv have been the duty of the servant to
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nlhor ciiscs tlmt. tlic s<.n;iiii"s nsirictcil y\.^],t ..f iiclioii in tliis in-

>tillicc is ultiiujilcly ivrcnil.I,. In liis j,iv.-l d 1<||..w1.m|o,. ,,{ ill,. culKli-
tiniis. Tlii~ I'ircniii.-laiicc ~ii;.m,.<|s il,;,! ij,,, |,riiici|,l,. imilci- .lisciis-

.-luii IS :i pn.t(<Miun |.j tlic iimsicr, cnlv in cnsis wlicrc tlic risU fr,,iii

wliicli tiic iiijiirv vcshIiimI wiis s,, far a iK.niiiil iii.'idcnt ..f llic scrv-
:il!t'.- work that, lie iiiii-t lie t:ikrii fji liavr cciiU.iiiiilalcd the licci^ssitv

<-t' (•iii-diuiiii'iiiii- if wlicn lie ctitciid ilicciiipluviiK.iit.. As a lucre inaltc'r

"f ]iriii.M],lr. ir is .|(Militliss |H,s-iiil(. \,, rcccncilc ii|h,ii il,!- l,Msis tlif

i-lso illlV;i.l_V rilr.l with |l|,,-c in \v|]ii-ll IVcmviM'V lias lir.'li allciwcil for
the rciisoii il.at llie iiisi riniiciilalilic- liv incaiis i,f wliidi t|„. \v,,ri< <,f

(Mii>tnictic,ii, repair, nr ailcraticn was lieinu' <'arrie.l uiit were iimiee-
cssariK- .laiiiivrcus."' liiii it iiiii>i i,e a(iiiiitle<l ijial to Iiariiioiiize

tlieiii witli I'ci'ereiiee to tiie aeliiai faets involved is a task ,>f i;reat

lierliaps iiisii]ieral)le. ditlieiilt y."

'I'lie standard of salely r(M|iiired in res|ieel to a portion of a rail-

way already in operation is, <d" course, the same where eniploV(M.s on
coiistniciion (rains are eoneerned as it is wlicre inemhers of ilie re"-ii-

lar operalin;L;- slalV arc tlie coin|ilainiii<;- parties.'

As to tl,c etl'ccl of liie doctrine discnssed in lliis section iii>oii tlin

.li-^.„ ,.i- ,,.,,1 rcpjiir til.. ,l..f,.,.t.. il. tliiit -.-.. 17 v. V. S,,,,,,. i.-.s. Sco also Vnn
iicinni'il the >kill of ;i iii;ii-liiiii'^t,. In .[iiiIhii;/ v. \i, l.slmrti. S if / " '•

i1h- l:i-t iinnly-i-. (Iicrcfnri.. ilio .^i^i- is (lss.-)i' ;i7 l,„. Ann. (•i.">oi >,) \n.
.yia,-iilly t.n 1.C <liMin','iii-lii'.l from lli.i-c 517 (t^-nipi.r.irv luiil-n

'

oil 'road m
iilid ni noli- 2. siiiuii. on tin- ^Toini.I <-<>iir~,. of ,<,ii-l i iiclion iol!;iiw<.<l ) : r{„s-
tlKit. t.lic servant Wiis (.\cii-:il)l\- i;.'iioniiit <iil,-iuiii v, SI. I'.iiil <( /( /,' c, (ISS.S)
of tlic con.lilioiis. .-IS Minn. 17:1. .iii X, \V. 417 l/./oi/ v

''I'lio siiiylc sjiikinj.' of Uircc t.ic^. and Cliiriiii,, ,(• \. \\\ /,> r,,. ilss!!)' 77
an cntiri' failnrc to -^jiik.- llic fonrlli on Iowa. 7t.l. 4 I,. |;. .\. :_s7. -i' \ \\- -,i;(
:i i-mvv of live or -ix (lc;r,<.,.s. in tli<- ( Innpora iv tra.k was in \'m\ rrnair) •

ii.ii-l rail ion of a niilroail. i- in^irlijii'iici- Shi, 1,1,11111 v. rh„;i,i,, ,( V If /,« r,',
lAjio-iny^ an nnplovcr ciiL'ai.'id in 1I10 llsilli so \\ i<. 4JS. ,)() N W 4114
oiiiMiiKlion to il lia/ard not, .•MiitiMii- (liank I'^fl .-los.. to 'tnick lau-cil in-
]\M,;\ III liis oniploNiMcnt. ('„h,i;„l„ jiiiy to -.civiiiil ulio was piislijn' .a
;/;-/,•»,?/,•. („. V. \„,il,.., (ISli-ii 17 .an: T,.,;. .(• /'. //. r„. v. ifah,,
( mIo. ,,111. :!il I'a,-. .>4!). \ .oiiiplaiiit ilsiiji ] Ti \, Civ. \pp M '^l S W
whicli I.M-p^ tlie i,laiiiliir> vij;lit, U> u- IM-J I MMlVoMiii- iicir tiiu-k. "..ivcti'd for
loviT Upon 1I10 failure to fincc or Ii;.'lit. the piirpo>c of icpiiiiinj; a tiiiiki
:i hiru'i' tank on !i <!ii|>. near ulii.li lli,. « I| i< not. ea-v lo se(rwliy tlic ilcfort-
iiiiployci's ill-,! oili-e.l to p.Ks afliT i\,. ,-i,,— ini.' h\' l!,i,!: v. /,'„rA,,s7, /• V
link. i« not rcnilcn'il il,'iiiiin,ilil,' hy tin- )'. it /'. I{. („. (iss.'i) us x y of]'
f.iH. t.liiit tlio avcnn,'nt.s show tliat. tli,' note 2. .v»/„-,i. >lio,il,| he a,.,.|'ii,'.,l a ,1,,,..'

slap was in <-•.:;: of con-^lnielion. iinil iniiiliiit nf tlie work of < ^triiet,-
V.o.u.v,,,, V. A'K.wr// I1SII2) 1!) Se. Se-^. in- a lailuitv. any more tlian tlic dan-
(::-. 4tli s<'ni-. SOS. A eoiiipaiiy i1im-> •.'.•ions fonditions involv,-d in the cases
net. iis nuitli-i- of law. exi-ni-^ir ie,i-oii- iidverted to in the last note
iilile ear«! towards an employee ridiiii' '

i:r,i,i^rill. ,(• /,'. /,'. r„ v ]l,„l,hir
on a ealioo^e liefoie tl n-trmtion of (IS'.I.!) I;i4 I-hI. ."i71. ;i."i X F. .•i4'> '14

tlie mad is eompl<l,.d. where il omit. X. K, .".ll. The fact that the" woi'k in
til luovide a tav^'et. lor a swit,' hy the wliieh the serviinl i< employed is that
"Viiiinjr of wliieh. due to such oini-sion. of repairiiiL' or makiiiir pri'i'>aia1i<n- iji
-uri, ,.|iip ,;ee is injiiivd. 11,1,;, 11 V. rei)aira railro;i,l track dne, not dimin-
l.'»nj l'<h,i,l A'. Co. flSII7) 21 App. Div. i-h the .nmpanv's diitv to furnish sife
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cxtfut of the niastor's diitv to wiirn a servant of transitory dungi'M

which may suixirvciie whik' the work in in progress, see § 2U'J(1,

note 3, post.

unil 'iiitiilili! moans nn<l in^'trlml(Tlt^t to fi>r tluit juitihw. I/-/«c'-/. ii v. Miiinr

ilo liis work. If it niiuiicH liiiii to mm: -i/-'//iv ,( SI. I. It. Cu. (ISSt) 32 Minn.

tl \i\ tniik ill .loiii^' llm work, it 303, 2U >i. \V. 317.

ttliuuld make lliu liiiuk reiisoiia'jly sale



CHAPTER IV.

nni.inATION i«r.- A MASIKi;, CUNSIDr.l.'KI) WITH lll'rKWKN'CK TO TIIK
uiw or m;i;\a.\ts and tuiud i'KUsons to lsk iikasonaiii.k
iaim:.

;)li. Omi'iiilly.

.'illii. .\l!i-t<T intidiMl In ri'Iy nn the pn'^iniiti-.n tliat iliic cure will Ik' ex-

cici-i'il l.y caili ><n:iiit til :iMiiil injiiiiiii; liiiii-ilf.

a. <;< IK i:illy.

Ij. DiiiiL'iiiiii- >1iiiitiiic'-i :il]inc iir tiisi,|(. liciluiiy tiiick-i.

:Jii1i.— ;iti I liy (Mch -crviiiil til jiviiiil in jiiiiii;.' I.i-. fi lluu -itviiiiI-.

ol. .\i-f;liuiiirr iiifnalilr wiii'ir iiisl iiiiiniil.il il ii-> I'linii-liiil raiiiiiit lii' ~.ifrlv

ll'i'il liy «i'P\\m|.s <"\l'lri-illi.' inllll.lly r.Ur.

:i2, .\lii>ln- t'lililli'il to nly 111; llir a~,iiiii|il ioii lli.it iliir <an' will be ii,i ,1 by
stiaii^'iTs witli wliiim lir iii|iiir(-. Iii^ xivaiil ti> wuik.

30. Generally.— i)w of tlic i>riniiii|< ii|iiiii wliidi ih,. servant's rii;lii

In ivriivcr was dciiicil in tlic earliest re|i,.rteii i|eei>i,,ii in ujiieh the

liaiiiiifv iii' eiii]ilii_vers was iliscussed was ilial "liio iiieri^ relalinti nf
ilie master ami tlie servant eaii never im|ily an iil>li;:atiuii on tin- pai't

el' the master fu take iimre care nf tlie servant ilian lie nia\- rea-nnalilv

lie exiieetetl t«i ilii of liiiiiself."' Tiris ]irilieilile invnlves, as eiirnl-

hiries, the two fnllnwinii' ]>rii|iiisitiiins :

(1) In seh'c* iiii;' and enntimiini;- fu use jmv ;iartienlar instriimen-

' I'l-iistI, 1/ V. I'l.ir}, , (IS.'iT) :! Mri-^. Ik- aililnl tii an iiHlriiiiiciitalit v i< nut
>*v \\. 1. Miil|ili. & II. .'!(l."i. 1 .)iir. !IS7 owcil to ii. seivaiil wliii, fiilh' uinlrr-

|ii'r I.ur.l Aliin^'iTl. i|iiiilcil in Hi nix \. .stamliii^' fm- wliat iiui|iii-|.s 'it i~ ili.-

iristni, lld.s Vutil r„. ilssri) 27 \V. \'a. sii.'iicil, ('iii|iliiys it fur aiint.liiT i"ii|iii>.i'
-'^"i. ."i.'i Am. IJi'ii. .'ilM: Ih.flninn v. Itirl- fnr liis own 'coMvi'iiimci'. liiiiiillur v
i"<.,« (isssi :tl \V. Va. 1 fJ. (1 S. Iv .'iH. l.,„khiirl nsMI i -10 N. V. s. I!. '.\\Z. Iii

A niii-tcr is nut nru'Ii.LTfiit. who t.iki-f as N. ^. Sii|i|i. 717. AHirnu'il ( lsii;i i~ ;H7
iiiiii!i iMic ef \\U sirvant as lie taUi's \. \. ri^ii, ;!:( .\. K. .'i.'lti. In /.(.//,• v.
f"i lii< iiwii saf<'ty. Siil.is v. I'ark'

r

Ciirulinii l\ If. (',, (|S!I!I| |-'4 \ (''

|l"v.'i !.!i I'a. ir,.-,: (;,, „ .( r. sir,. Is A:,r,. .-i-J S. K. ss.(, till. fiilliiwinjin>lni<-'
/'•vv. /,'. („. V. I!n s,II, r ilssi) 111 W . tioii was lirlil In U- «Triiniiiii< as Immh.-
N. I'. :17II. Uliili- ••till- law r.M|iiirrs of t<H. {.'m.tiiI : '•Tlic law imiici-rs ,i|i,,n
ni ini|iliiyi'r a liivli (li';.'ri'c of rare in tin- ciniiloycr t.lio iliilv of cmti i-ln;:
fi'i-ii-liiii^r liis .Mirkinrn with safe tod-. }.'ioat(T lave of proti'eti'ii;.' t.lio einiiliiMr-
It «il| also, in (lie ca^r of a skilliil from ininrv iliic to lli.. iTrfiilive coiidi-
iM'ikmaii operaliiiL' -villi « ilaniriToim tion of a|i'[il;aniTs than is reiiiiirnl of
ti"'!. iv.|iiiir a conc-pon.liii'.'iy lii^'li ilr- tlu' ('mpliivie in iriia riling; a"ain-t aofi-
VIM. cif i-aif on liis part in iti iiso." ilmt." It' will U- shown, hov.i'vcr in
' "^''"1" <t- .1. A'. r„. V. .l/„/ii„„„ (|S7!l) the ihaptiT ilcalin^,' with Ih. nstniit-
' in. Api>. 2II-J. Till- iliity .riMteil Iiv a ive kniiwlnlir,. of the si'rv.int 'xxi)
"UUiiti. riipiiiinj; ceitain s.ifi-iiards to that, while the law thus iissini.iaU!^ in"

71
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talitv, a iiiiislor is riilitl.'l tci iirocicd ii[iiiii llii' liv|Kiilicsis ilmt lii-

.servants will use < imiuIi chit tor tlu'ir own satViv iw lie liiiiiscit'

woiilii ii>(' t'nr Ills iiwri siilViy iiii'li T 'iiiuliir i'ii'iMiiii«taiic'c-i, .siipiinsini;

iiiin to iii't as a iiniiitiit man wonlil aft.'"'

'{"lie |o<.Nca| connection licluccn tl'
, c in one of it^ [iliascs an>l

llic ijoctfinc wliicli ']< ilisi-n-scd i- .1 c|i:i|,t(.r i^ inilicadd li\ the

fact that, tiic aliscncc of any oitii ., ,.i to fmni-li :i safer l^iml of iii-

slniinenlaiily may sonielimes lie :i nece-sars iiil'ereui'e iVom tJie

I'onsiileraiion ilial, up to a ceiiain ]Miint. the mailer may niy on tlie

servant's avoiilinj;' liie iiani;i is incident to the nse of tln' inferior in-

striuiientality iiy ilie cxe'ciM' of a decree id' care jM'oiioilioneil to tlie

circiimstatices. Hence, a form of e\|iression sumeiinies found in

ca^es cmliodyiiii;' tlie doctrine rcd'erred to, that it was not neirlip-nt to

ado|ii a le«s safe de-cript ion of iiistrnmentality. alllioiiirli in the use

of it greater care on the ser\ant"s part miiilil he iTi|iiired.''

(2) A master is i.niil(y of a hrcacli of duty, if he fails to soo tliatthe

iiistnimeiitalities supplied are of micIi a chaiacier and maintained in

such a condition that iiis servants will he ahle to carry on their work
witliont the risk of injury as lonn; as they exercise proper care in

the use (pf those inslriimentalitios.

In the ah-ence of otiier contivdliiif; considerations, tli(>i"eforo. tlie

(piesti(rn whether an injured servant can rei'over will, in certain stale-

of the evidence, Iiiiii;c u]Hjn the cpiestioii whether tii(> instrumen-

tality wliich <'aused the injury was one which, with roasonahle care

and caution, could Im' used hy iiiin without danjicr at the ]ilace and in

the manner in v.lui-h it was u-'il.''

It will he ohscrved that this doctrine is closely rolateil |o that which
rests ujtoii the simider coiice|itioii that the existence or ahs, nee of a

C(intra<'tiial duty on the master's part is determined hy the servant'-

knowle<li:(' or iiriioranc" id" the risk. See cliajiter vii. 'I'he conm d-

iuii link hetwecii the two doctrines is, of course, this verv kiiowled-^e

or iiriiorance, which is an element, exjiressed or und(M'st4iod. in anv
oa.se which inv(dves the iiKpiiry whether due care was used. See

i-lia])ter x. Fuder iiio-t sliowinirs of fact, indeed, it will .ipparentU

a scii-e, llic i>l)lii.',iliiiiis of II11' iii:i-t(>r >^iiiiipt.i(in Mint niintlicr in tiN iionilm t

anil .srnaiit in r.-|ii'it, tii tin- iliity of will art. in aiiiinl.inc.' with tin- ri^ilil-
I'Vi'ii-i-iiiL' ivuc. it aNo rci'oL'iiizcs fliat. and cliilii>s nf Imtli "

.V, mviii v. A,,.
in viow of llirir rc-jicctivo pnsitions, ),ii!.- ('. I,'. C,,. (|S(14» 2!' X. Y. .'fMII

llic iiiiwt.cr i-i licimid to 1k> ni<ir<! viijilaiit Sit- SlnMriii. v^ linlf. S(-s. S 02.
tlian Lin- ^I'lvant in icyanl to the in- ' I ii'li(iiiiii:i,lis. II. i(- 11'. /.'. Co. v.

spirlion of llic in<lninicnl.ilitii'<. i'liiidiKiii (IS?.")! 77 111. ;i(i.*i.

-'rill' iTcni'iiil rail' in tlii- co'iiicition ' Cli.n i- v \!iliii,iili (lsi'51 1.1.1 "Wv
is (lint "(lie law will never li.ilil it, ini- 2!I2. ;!4 .S. \V. 72.
prudent in anyone to ai:t ii])on the pre-
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niiikc no iiiatcrial .liH. rcncc, so fur a.s rt'^riinls ilic pnu-ii.-nl (•..use-

i|ii(ii('(!<, whclluT the scrviiiii^ ri^lit to ncuvcr is ti -ii ; uilli ivl'irciicc

In one uf these (loetrims nr the iitlier. 'I'lic e|ii>eli.-is ,<( the iisscciu-

li'iii whieh e.\i«t> lielwreii them, and il,,' viriiial iilenliiy cit' the i'e>iilf,s

|irn(hieeil hy tlieir a|>|ilieatiuii in pa i- ieiilaf in-laiiee>, are imlieate,!

l.y the tact thai, in sume ea~e-. it is liiljniih \n >ny with <'ertaiiitv

uIh IJK r tile cairt iiiteinled |.. ileiliK'i' the -ervaiii'- iiialiililv t'l iiiaiii-

t.iill liie aetinil Iriiiil tlie i;eMerai e(iii-i(|cr:ii inn thai liie liallirer in

ijiie-liiiii WHS kiiuwii tn the -LiAaiii c,r Inan the .|ieeiai e.ai-iih ral inn

ilial tlic master «as enliihd to relv iijiuii the |ire-iiiripiii.ii tliat, a.s

ihe (hinder was thus kii.iwn, the >er\aia wwiild use dtie care to

aveiil it.''

30a. Master entitled to rely on the presumption that due care will

be exercised by each sei .nt to avoid injuring himself.

—

,(. ^', „, ,,,//,/.

— ilie ninsf, niimernus ilhi-lraliuii- ,,[' ij,/ lir-i nt' the iwo |.rM|M.sitioiis

fnnnnhited in the pn ceilinii seeii^n are |<> !» I'.Mind in the eas,.s in

whicli the |iersun wlius,. piKliahh nr-e ,,{' idia-i is the element,

with reference l.i whiel, the ma-ler is (h'e I Id he jiNlitied in trans-

irliii" liis hii~ine>s is the injured servant him.-elf. Kee.,verv is here
ileiiied u|H>ii the i;roniHi tli.ii, ninh-r the eirenm-t:iiiees, tlie nnister is

wiiliin the |ir<iteeliun cf tlie rule that the (Mint ot' his IcM-al nhlii;aticin

i- iiK rely to ]ir<i\ide irisl rnmenialil ies wliii'li can he nsi^d witlamt anv
:ihiininial daniicr hy a s,.i'\ant wlm u>es ordinary eare.' 'i'liaf is to

-:iy. 110 hreai-h of dnty i> |)redie:dple when the in-.tninieiilalit i<'s are

Si.|.. for <'\,iiii|ilo. II10 i>|>iiiiiin in t^ i iliil ii:fHi. '\Ur i|iic'-.tiiiii <if tlic fiillil-
''nv„„. 7, ,(. ,s-. /.. /,'. f„, V. l'hi:,l:ill iiicMt i,i til,, iiui^tn's iliit.v I.I |M-.niili>
'l->ili 2.") K:iii. ISS. In ./,»«,„-/> \. -.if,. iii.i,-liiii.iv iinil ii .^ifi- |,lai-.. •inii.'t.
7"r,:,„„ /.>. ,(. l/„/,„. f„, (|s!i:)i 7 lie l.-teil In- till. .\|ieli,.||,-o of .•i,i|,l.,v.-<.*
Wa-li. •.':.•.. ;!4 I'iii.. li.i:. ^s,• fhhl I li,' \\ !i.. aiv riiriii-..his in tlio <.\..i ,-i.-i'. of
iMiiit liylnu' il, ,l,.un lli.il Ih,. :i--iiiii|, ,l,i.. ,.ii,- :iiiil vi^'il:iM,c. nii,l not with
''"" 'li:il- tl in|il(nrr li.i- finiii-liiil -.i ii-fi'iin,,' (o llici-|. ulio iirc tli(ni-,.|vi..<
-.II,' pliicc (if Hiii-k I'liiiiiiii. It,, relii-,1 nn lillicr ni';;li!.'cnl m tin. uiif.irl iiiiiitc vie-
^t'l,r iii'iiiiil kniiulcliic Ixi til, iDnlijrv linw .,f >ini|.lc' ;iii,i imim,, utinlMlil.- iic-
111- liirn liKiiiu'lil Ih.h!,. to till' -I'rv.int. ri,|..ii|s. , , . \o iii.i,.|iiii, ,.y |.;ip 1„.
rill' a"iiiii|i|i,iii will ciintrnl only wlicn ili'i'nicl Siif,' for tlni-<- wlio iifi''t.liiiii"lit-
l!)i' iliiii;..,.!' is not n|>ii:ii-(.ni. No sun,. 1,-s i,-i,l iimtii-ntiv.-. nr i.i-kl.-s Timl
in. Ill i.; <'\|ircl<.il ti. iii'l, on iin ;i<-iiMi|i- \-,'nliii','-,,iiii.." Ciiiiiniiiiliiiin w llnUi lin'i
li'iii uliicli he. knows to li,. fiUi', II is ll-,i7.-,v i ISIMh !(•_> M,..' .-iMI. 4:! All. MMi.
Ill,- -,-n;i!it's iliily lo i'\,'n-i-i. ii.iiiiiion 'I'hc i-i-.]ioiiNiliiljlv of the muster erii-i-s
-,-ii-,. ulicn in t.lii' iMii|iIoMii.'nt of ;i hki- wli,.n ]„ ,.|ii|iIo\s' n nnin c^iiiTii'Tii'i'il in
I'l. ^1- ;it liny ollii-r tiiiic. The nui-liM- t1ie operit inn of th,' :i|i|iliiiii<'e or iiLiii-
hi-

^1 riL-ht to rely n|M.n t'le serviinfs crly in-l i-ii,-l,-il li,,u- to linmlle it, ;i!i,l

'',"!: ""~- \v;niii-,I of the ,|iini;,.i- of iniin-oiier nielli-
.'././», V. /^,,«,- ns.'^J) 100 1^1, :iiii; .„N, s„nii, V. /os/,,- I mill ) a:! iii

Ijy'-'^l' V, /,'.,/„,-/,. (ISOl) U:j |>|,. I, Anp. l:!,S. The i,i;i-t,-r is .|o( Iieinn' to
- \il. '.I!IS: /J.u-,s- V. .l»,///.s7r( /,/,-/.„-,, |.roti'<-t. the -.i-viiiil M'Miiwt hi- o« ii
'l"-l^ !>-J (III, 71-2. IH S. I-:. !i:4: (Inlf. niireles-^npss. ne-Ieft. iiml ,I,.f ,,.lt ^';,,.,».

' .1 .<, /. 11. fn. V. II, /,\' USUI I s „„/.« V. Unlrhih ,f .1. MrT.hir Jt Co.
1>.\. ii.S.i, 1, S. \\. 511; mill the cii.^es (l«Stl) !!.'> N. C. la.l.
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-li>iirh IIS ciiii, Willi r<'ii>iriiiilil<' <Mri'. In- iisnl "wiiliiiiit (liinircr v\ri\

itlmi>IHll II?' IllilV I'cii-'iiiiiiiiv iiiciili n t \>> tl ' |j

ihr l>

Ml'

111iiiiirc iiiiii-rir llmii is uiiiinjnly iih'IiIciiI in ilir hii>iiii'si. •
i hi- iiiii-

t< T i- niiilir III! iililii;iil ion lu |n'ii\ iilc MtMiii-i iiiiv -[M'l'inl ri^ks inciiliid

III llic |i(ciili:n- inaiiiirr in wlii.'li iIh' -ri'\iint in. is |i.Tt'orni ilir rmitf'

of -ir\ ii'c' .\iir i« he r('<|iiii'i'<| t<. iiinii'il ilic -ii-v.ini .lunin^i cluii; |.

ul wliii'li till' ^c r\:iiii hiin-i'lt' i- <'i|iiiill\ nr ni'<i'r iMiin|iiiiiii t<i l,ik(> nn

lii-i'. :iiii| iii^.iin-i wliirh III' i« i;ii;iri|Mi;:' liini-iir ni'ii'c i'l!".'iinillv tli;i,,

ruiilil illiV'ilii' cl-r.' "Siiiiirl liilii;,"" ,i> Im- lirrn n'lniirkril, "niilV III

ict't t'> till' M'n-c iiinl Viilili.'ii lit' iMT-i'ii-i liiiviiiii inlilliyrinM'."" Al;

li

11. .../..// v. U.n,M f. /,'. Cn. iI>>.:i it, IM.iv MillVi- lliMMI-ll till. nill,'..
Vil Mr. :l!l7, III All III. li;llMllj.,..r .,f fi, ivhl liv 111., .nil, In..'.

'
rhii-.i,!,, a- 'i'. ir. /.'. '•>. V, Aim- ih.f.nii,. /,'. /. ,( /'. /,', („, V. /;<'w..,

Mti'iini ilsti:.) II:; III. >|.|.. •.>.'-;. ilsiiin .is m. A|.|.. .".-.'.I. Tin. nmiiit,
'Miiiiihii V. <.'i< . / // I l>'ss I I III Mii^j. iiiiiiii' i>f it tr.i|) ilmii' wlilili j.; fi,

111 1. I.'l \. K. •i.'lt l-lHillll .ll.li lll|ili'.l 111 i|llilll.l\ nliilliil uilliill i; fill ,i|' III,- l.ll

ui> lliniii^'li a ilnl; pii—.i'ji' in ii lunliliii;.' |irMli'i\ Uinli wlnii' u - i\,iiii. wmk-
llllilrr liill«l rilrl ion. willmlll ll li;;lll. i- l|i>l lll-vli:.'rlli'i'. 'I'llc lll.nolllKll ll.lli

mill fill iiitii Mil ii|ii'iiiiii,' I . t oiniKirr ii ;.'ri' i.f •.in h .1. ilmir iiii.|.^ I'n.iii ,\ <mii i

•Jli. Iliili' 1, Mitil. 4. iliilf. 1 --I III i.illv 111.' -illlir M« lli.ll, «lii,ll lll;\

'''ii.iiis it /*. /'. >''>. \. I\if\nii (I.sll'.l) niiilrr liny iii-Ii iiiiniinilily iii-rnii..

.'tl C. r. .\. .'i.lli, !'J I'll!, .'i."!:! iinl|i.iliil 11:., ilu' -.i\;inr« fniliiri' to 11 -.h

ilv mil |iii'ilir,ili|i' 111' llii- nil. i— mil nf iiiiiy pii'i nilii.n^ in iiiuviiix fimii Hi'

II -irtiiill liilii|ll:lll 111 iliirrt Ili-i -llUn-'li- |il;li it iif <iil'i'ly wlliill lli> ini ll|ili

-

illltr-. l.ll ilr-rri il ll.lli. I ill u !irn M ll.litl A ('/./ V. I'ii„i„''l (l!lll|) |!l!l |',i. till

is -11 ilii-i' lli:it l.liiii' ii nil I inn' In 'Jit IS \ll. ii7!i, Tlii'ii' i.m lir nii i-itiimi'

it iifV l.lii' li'.irUi. till' lli<> ili'.illi iif nil iiM Mini I'viMi'lin''' !

"ri.iiih \. rluiiliU,. r. ,t t. //, c,,. ,i,ii.liii-ti.i of n 11., I luin on ;i (.'unii',

(|ss4i L'.' S. C. ."i.'iT I lisiv ill'.' wilir.v ly rii.iil. in n 11,111.11,11 nni-i"! I,y lii- iil

lliiiiiiyli ;i rii.iiiliiil iiiil nr'^li'jiiii .' a- n- liiuiii;» lii~ -I'ltinn nf ,\iys t..i iinni'i I

L'lnl- il -irliiiii IkiiiiI ulm fill iiitii it iifii'i- il li.iil linii iliiuii ii|i nil in, line
.

I

uliili' |iii-liiii'_' 11 li.iiul I'.iii. Ni'ijIi'ji'M' 1' |,liiii'. iliiiiin.' il -tmiii. in-li'.nl i,l' lia'i.

i-.iiiiii,t 111' |,ri'lii'.ili 'I nf till' niiiinl'ii nil'- iiiu tn -it if llir |,ii'i riliii',' -iiiinii- h.i I

iif il r.llll.' lllllll' ill llil-l' ]llll\illlity to ;.'nlll' illll'llil 1,1' liMil -|i,|l|,i"|. ;|, «.is i-i|-

lli:- li.iik. iiiili'-~ "it i- ll iiiL'rioil- to Iniii.iiy nil -tnnny ilnyj. \,, In. iloiilil,

l.tilillllli'll wlll'll tlli'>' illi- I'MTri-in^' ll|i 1,1'fiili' |iliic i'i'ilil|._'. ' \luillis V. D'l''

wliiil i-, miiirr llii' |, iitiiiiliir rinmn <if .1 //. f'.i,,.'/ Co. (|s!l|i |i| |>,

-liiiH-1'-. iii'diiiiiry I'.iri'." \i.r J ,.,;,. ('. i;:;j. _>! All. 7:!:l. In 11 rn-n wjirn' 1'

i( SI. I.. It.
',,.' V. ().W„/.i,i (Isiiili in; Uii- ili'iiii'il tliiit 11 r.iilvMiy niii|,.iiiv >\.,

Iiiil. A'<1. V< S. v.. I'l.'il. lii'M r-iiiv •'! iioniiil In t:i\i- n .--r'Hiiiir liinij lo ,l,'i

ir'n'iii iiiLT llsti.'r, II v. K. IIKIT. 'I'lii* -now fmin ii liiu'k iiny •*|,i'i-iMl wmh
f.iit t.liiit il iiiiiliini' iiiiiy lie il,i!i','i'inii- in;; i!~ In llii. iiinvfiiiiiil.- nf li'nin- mi
if iMi|iii,|,i r!\ ii-i'il. nr tliiil. it iii-limHy Ihi' inliniiiinir IrarU. 1 In. I'mnl -.ill

iniiiii- it- i,|iiiiiiiir. i- mil llii' Ir-I nf "It i- :i f.iii- |iii-iiiii|il imi. nni niily I'lH

till- tiiii-tii"- li^iliiiity. If till' III. I. -hill- ii'iii liiki' llii' I'i-U^ i.f lliiii' i'iii|,|,,vi,i,.,|i,

iiy i- i,f i,iiliii.ii\ I'll. ir. 111. -v. iiinl -inli Init t.lmt lliry iiir i-.,:ii|ii'li ;i| (.n k. " '.

il- liiii uitli n':i-..ii.il.!i' I'.III'. !«• ii-i'i| tliriii-i'!\i"i mil nf iii.i.iifi'-t iiinl iinin

'

\ulliii!il iliiiiLirr 111 till' -i'r\ii'it. it. i-- nil i'--iiiy i"C|iii-.iiii' In iliiii^ri-. It i- n.

tliiit, liiM lu' ri'i|iiii'.'.| i.f till' niii-li'i'. •_'iii'il lliiil llii. sinnii iiimiI.' Ijii' -it imt i. 1

Sniilli V. I'li^l, r . II"H I
'.i.i 111. Aiiji. mil' nf iiii|,ri'i'i'ili'iili'.| pni! In \v,. ^h;;

|:!S (I'Tiii'iy wlii'.'l l.in-l.i. .|in,tiiit,' .Inr Iii-i fi'llnw*. ninl llm inint t.li'i'ii'f.n

triiii' cnmii iiiti'il in '7i/,</.;... /,'. /. ,1 /'. iniiM tint. -av. 11-1 niiiltiT nf l.iu. t' '

n. <... V. I..,,,, ,11:111 ilSSC) IIS III. IS, 111,. I'Milrninl n\M' I no 1111. 1-11. il ,lntv i 1

7 N. I'", -"i'",. .\ r:iil>Viiy I'liinpiiny i- not tlir |,rnl,'i'l inn nf it- I'liq I.imi-, |: ii

luiiiiii! In niii!:!' ;i ilonr fni' :i fri'!"lii ..:': <.\:r -ilmitimi ,'.:i- im ir,..i.- liiij.i.

-11 -IrmiL' iinil -t.ilili' ii- In lie I'.ipiilili' of il.nti'il for mii' ili.in fm- tin' nllirr. ;iiil

I'lisl-ting nny kiinl nf lii'iivy lilmv uliii-li {.hi: iliiii^'rr, thniiijli ;;rr:iU;r in ilr^'iir.

i
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iii>t''iii*li"'ii- wliirli t'liiitriiv'iic or i;i;iiiiiT ;|ii^ [irliici|ilc urc I'l-roni^

A |iriii"i.-iliiin nt" <i|iiiMiliht irnin'i'l, mi I'mi- ;i» iIjc iiiniiiiiiiiv of tin-

lii;i ttr is nilKM I'lK i|, is lliiil II M'lXiiiil '•ii«,iiiiir^ tin- ri--k >>( nil ilillijivi'i,

tv.K nil iliiri'it'iil. ill Kill I Iriiiii lli.it uii '!>' i.ilii<ii of tin it- ii>.iil«. fur llic hm-hm
>l' r iinliiiiuN i'iniiiM>l iiiri'~. iiihl llii' lli.il llicy Jii- 'il.in.'iriHi-- In t.lu' |ii'i-iiii

iM'ii imil'i-i till- ili'ij.r llic inoii' tlif ii|Mi,i|iii";.' Ilii- Ir.iin-' IikI I. Ilir

I ii|iliiur Hjs I'lililli'il III niv III! Ilic ulmli- Im-iiii -, i,f ii|ii i.il.iiii: liiiiiii it

|'ii'iiiii|ilii>ii lliiil I III- i'iii| 111- uiiiiM 'ilniiyiiMii-.' II. i. lull of |uiiU In
III. I. imiliTi—i;llil\ illi lir i." \ i/. v. Ilm-i' i'lli|ili>\nl Hull ill. Ilri'.iii-.i- liii-iii

/'i.i,,,si//i'i/ii.( //. >••,. ils!ii;i I7h V.I. i. iliiiiyiT, it ilt..^ iiiii fiiiiiiw iiiiii III,.

I.lt. .'l.'i All. t'lJ*. Ill Ki I iiHiliiiiii V. i-ciiii|ni:ii(- me iiiL'li;:i'iil in In lln-

^h.uiil (IHS.-)I IIIO N. V. .-.li); :t \. K. lliiil^'. fiMiii wliiili 111.' il.iii:;.'!- -iiriiii;-.

.'iT.'i. iiiir iif llii' firl.« •iii|ili.i-i/ril w.n Till' in-l I'lii I in'i -liuiilcl li.iir I'Viii r^-iil

111, It till- ili\iiti>l ill i|lli-lii.il Hill -ifr tin- I|miii;^IiI Ih.il. if tin liiiii- «ii. i|.ii|.

"ln'li ii-i'il willi iiiliiiiiy liiii'. Sn- j.'itiiii-i 111 pii-iiii'i ii|iri.ii iii;> tiMiiii ill

;il-ii IllllJir V. Il'ini'lii lisillil ^\i: III. Il \i-|i-|.ii iif nr.ljii.ii y iMii>, till- ilr-

\|i|^ -ISl (itii|i|ini 1 imt IiiiiiihI In mi fiii'laiit wii-i liiyliuiiil in iim-l iml iiiij

'I i|i;iti I' It. III! iiii \|iiiiriii 111 i.ii|i|i,yii' it." In I'lilyliiiitili ,( r. /,'. »•,.. v. >•„/
ill |illl llii Ii.iikI illiilrr \.hf 1 1)1 niMT- lif H' r (l><ri>l !t.i I'll. :!7li. :17 .\lll. Ifi'|i.

,riL' till? klli\i- 'if 11 |il.lIliM;r III liliilli-l ; (iSI, tli|. 1ii;il jiiil^c InM ||ii< jiii v Hi, it,

|. ..-„// V. Iliirluuih,,, Will l/,i//r. VN Ci,. if tliiy I., linr.l lliiit il «.i, ri..|iiiiril i,f

llsllll, 7(1 li.«:i. 11.-,. 11 N. \\ . li!i:! II,,. till. ilii|,|i,ui., iif III,. ,• |,;iiiy iif ||„>

iimiv iliiiiril fnr 4111 injury ilili- lo iiii- -iiiiii- liii-s us Si'iilini'M-i-. iln' iii|iiii.,l

L'M.inliil niiii liimiy. |i:iilly iiii (lie «ir\iinl. In Ih' nn tin li>|> nf fiiii.'lil i;iis

-iiiiiiiil tliiit. it i-iiiilil liiivi- Im, II iM-,1. ill while in iiii.t.iiin, nnil tlir ili'fiii.l.ml pir-
till' I'M'irisi- iif iliii! fiiri', mIiIi riM-iiin- inllliil ii liiiili;,' In In- iii.iinl.iiiii'il ii\i.r

jI.Ii' .iifily); /,, »/,,• V. rhlnnn, ,( \. its Ir.nU-. nf a liriirht iii,ii|!i,.i,.|it, in ;i|.

II. /.'. ('„. (1^X4) 111 Wis. I.Vt. -il v. lim- till! -iifi' p.i-s.i;;,. nf |,i.i-i,ii- u|,i|i.

W. 10 (iisr nf :i I'linininn [ni ••i'.-it en- mi tlii' ln|> nf >ii( li riiis. .iinl lli;il iln-

'jiiii' fnr su ililiiii;; |iiii|i, i-n--. ilniicij In MTV.iiit »:i-i kiiiNki-,1 ,ill', lltry tiii;.'lit,

III. iiii4!ipii| lit'i-aii^r il, iiiiilil lu' -iifily tlinl Hint llir iiiinrv nf .sliiil imyiT wim
ii,iiii||,i| liy iiii'ti lAcn isiii;; ,|||,. ,..||-, i; imi-iil liy tlir lii'.'li'^i'iiif nf till- cnir.
l/.c„i„ V. I'lniiii/ii, II. it- y. /,'. Tiy. p:itiy. 'I'lir iniiit -ail! this rliaitjo

IslMli -JJ C. <. \. !t!l. 4lt r. .S. .\pp. 'aiilniiiil- In an iii-t riK-l inn tliat, I In- .Ii--

IM. 71! Kill. I.'.'. iMiilii-l fnr llir ill- fi-inli'il, ^\a^ liniiii.j In liavr all llii>

fi-iiil.iiit, ri.L'lill.v iliiirtcil wlii-ri' an i-ii- tiiiil-i-s i-m.-iiii; its r | ,,f mh.ji a
villi- ui|M-i |.l.ii-,'il his l.ari' liiunl iipmi n lii-i-^hl that wliitlii-r its i luplnyii-s wi'iii

-pliiilir al.laclii'cl In Ihi- ilrixiii;,' «li,fl rar. fill nr iii-i.'li;.'i-ll( no iLiiiii^'i- i-ntilil

Iif an i-iijrino, (1 im-lii's li,ii^» ami pinin-l.- lo^iilt In tliiMii Ihi-rrfrniii. lint. Hliat. is
!"•_' finiii 1'^ In 1 iiii h t.rynii,| llii, tin-. Ilii- lii;.'ical n-illl nf a ilin-t riiii' »ii(-li iis

I'lr ihi' piir|Kisi. nf siippniliii;; liiiii-i-lf this? |. j| nnl. ih.il. ihi- iinniaiiy must
ill I liaiiiiii.' till' I'li^'iiH'. wlii-n till- siiiiNilli lint, niily j;iiavil its -,-r\.iii|s frnn'i i>|-n'i.

-iiifiiTS nf all till' i>tlii-r parts nf tin- .il'li'. lull alsn frniii iin-.ilili-. il iiiL'i-rs.

1 'rriiii- wrre npi-n tn liis iisi> fnr tlin pur ami that it. iiiii-l. plan- iin ili-prmlMiini

I"-'-t. Ill tlii-ir ran- am! skill, i-vcn ii! I.lii- in.it-
' In il'.iihl V. ('Iiir.ni'i. U. if O. /,'. f\,, lir of llii-ir nun pi-i-«,.r\ al inn ami pi-r-

'|ss.-,i liii l,m,i. .-,!iii, -Ji ,,-. w, .jj; it M.iial s.if,.n-? That it iiiiist. prm i.lp

V 1^ hi-lil i-rinr In i-liar;.'i' ttir jury llial. a^iin-l Ihiir vi-ry iii'L;li'.;i-nri'. ami lir-

if lliiv fiiiinil lliat. a uali-r i-nliiiiiii wa- inii!!- an in-iin-r if thiir liinlis uml
|.!:.,,,1 in -.mil i-Insi. pioviniily In llio IIm--? W'i- ih-cI iint, -ay fliis will mil.
tr.hks lis In Iiii ilan^'i-inii- In till- pi'i- iln: tlial, millh-r iialiir.il iinr artiliiial
-i-n- npiTiiliiiL' till' tr.iiiis, tiny wmihl pir-mis I'.iii In-ar a lainlii sin-li as this,
'" iu-li(ii-il in fimliiiL.' that tin- ihfi-ml millnr iiiiL'lit, thi-y so to iln. Wlu.n
:int- «,-ri' ^'iiiliy (if ni'^'liu'-mi' in tin' imn iiri> liiri-il. -niiii-lhiiif.' niii-t li« pii'il-

|i'''lii.ii ami Inr.it.inn nf Ih Iiiinn, irati'rl nf thi'ir jml'.,'im'nl .iml prmli'iiri'.
I'!'- iiiiiil, -aiil: "It is lint, trill' that, a aiiil iii-m-i>. whi-n t.hi' riM|ili>M-r fiiriiislii'4
r:;i!Ti,:,a , i,,,-,],, „y J.; (,, ).,. , ,..^., ,.!,., 1 .,^ »!,,-ttt r. iih I---'- a'r! a piili.-inrc : -.•.iiirTi,

iM.jliM,.f,| ill i.ri'i'tinir nr niainl.iinini/ tlioiii.'li riiit tlii' In'-t pi)--.ilili'. may. Iiv
iiiitrivuiiLcs or things fnr us«i in tin. nnliiiary care, 1h> usl-iI without ilaiiger.

^ ;.

iHli
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liiiwrviT lIu'V imiv nrioi'. iipiiii.«t xvMi'li lie ihhn |iiiiIc'i'| liiruxlt' liv

the cxcri'iM' tif iTiliiiiirv uli-crMiiiiiii iiikI '•iin,""

'I'wii iin|Hii'Kiiit ii|>|>lii'iiiii<'i-< of tilt' |>i'iiti-i|>li' nil' tliiil II iiiii^lcr i-

ciiliilnl tu I'liijiliii't lii-i l)ii-iiii -- "III till' ii--iiiii|iii"ii ill, It hi-, scrvimt^

will lllllkc ll»r III !l|i|ili:lll>-)'-> I'lll'lli'-lM'il i>V till' liia-li I' I'mI' iIii' >|H'ri;i!

|iiir|Mi-(' ipf |iic\ rilling' ai'i-iilrhl- like llit' mii' uliii'li i'iiiimiI llii' injur''

ill 'nil," iiinl nii llu' ii«-<iiiii|iiii.ii tli;it iiiiv "liity wliifli in li';riliiiiiiti i\

<'ii-t ii|ii<ii ilii' SI i'\;iiit. iiiiil li;i\iii:: I'lir iti 'ilijict ilir iiuiiiiti'iiatiii' ui

till' |ihi<'t' !>!' wiM'k or iiiai'liinii'v in -iiitMliI •inliiion, will he |>rii|iiil\

jH'i tMriiH'il.'"

/'. Piini/i r HIS sh ml iin s ifUan nr In ynl: iiiiliriii/ //'m7.'>'.- Tlia'

tlii'i't' in I'lMiiii I'lir a ('iMi-iilri'alili' iliMi'.-ilv nt' vii'\\>i in I'l'tranl to tin

practii'iil a|>|ilii-at ion ot' tlic ratlicr vaiino )ii'iiiri|ili' iimlor ili>i'ii->siiiii

i^ imlii'iitrii \>\ till cla-s i>t' ca-''^ in ii niori' striking: iiianiirr tliaii li\

llin.i' wliii'li ileal willi ai'i'iJriii - I'au-iil liv ilaiiuiToiis -ti iictiii'i's alu'M

01' lit',-ic|i' railwav I raik

Sonic roiiii^ li.iM' coMiliiilrcl liiat. as to n -^iTvaiil wlm iiiicli r

stiinils till' ri iiilii ions, m i;li;:iiiii' i-aniiot Im' |.|i'ilii'al'''l of tlio main

ti'iiaiift' of -iicli sinirtiirc-, for llio I'l a>oii iliat hi' is jin'siinialil\

alili', uikIi'I' all i-iri'iiiiistaiii'i's, to avoiil 'ominu into coilisiiin witli lliiin

111' li:i» ili-i !hU'.;i'i| liix iliilx, iiiiil i« iinl rr. fiinii-liiiiL' tl nliiMry :i|ipli;iii<'.i,

ri'-|iiiii:-ili|i' liir ill ( idi'iit-. "

II i- a mi- ami nm- hI lliriii !« iiijiiri'il in mii-c

'jiiirlii'ii III -I, 111' uillii'iil ijiMlilii'il inn i|iii'iiii' iif tlii'ir inii-iiiMi.' a iiii'IIumI iI

lli.il. if llif iiiiluiMil in.irliiiii'iv wliii'ii I lii-ir ii\Mi fur piliiiy tin' li:ii irU, fur Ih.-

c.iii-r'l till- iiijuiy «iis iliriL't'iiiii- iiiiili'i iiM-mi llial. Ilir ii|i|iliHMii'i fiiiiii-ln !

till' rililllll-lalhi'^ ill «llii-ll llci' |ihunliir wiri' llnl "llitalili' fill' llli' |.l.li'i'. Il i-

Ava- i>|ii'raliiiK it, llir ili'fi'inlml « is in';: llu ir rJMlv In miiiIm' riiiii|iliiiMt uliiii Hi. \

li;.-int. Miiitr v. .!/•.., .. , ^'li sii ill. ,;• i rii.iiii' tin' iii-iiitlii.-ii.-v i.f tin- ii|i|.|i

A|i|i. 117. anil-, ainl I'n.riiii. ni'U (iiu-. !,'•! •,'

^ I'lUshlinlll .f r. I,'. I'll. V. Si III nil l/ir \. /I'nf.oi (ISSd) 111 Sr. t'ip". Cil*. A\ U

(ISTII) !I2 j>a. -JTH, ;i: Ami. I:i'|i. liSI, Miii-. II.

" I'lir i'\ain|ili'. iin rtiiliir li;;lil rcnii 'llu- iiumr cif a >^^i\Miiill is tinl

paiiv wliirli. liy nir^iii- nf a rat olV yiiilly nf in :jliL;rihi' imvaril an ini|iliiyi-.'

^\\it^ll. Ilii* ii'-i- I'f wliii'li till' |il:iiiilill in i'Iku'l'i' nf a snw. in allow in;; iliil In

klirvi. Iiail yiiMi'iliil a liiii'liian ali-nliili'ly airuiniilali' rlinill llii' saw >ii as In I'ln^'

a;.'aiii!-t ilanu'i'T fimii tlii' vuri- cniiiiii'j il- fiaiiii' ainl »liilr- ami pirvi-iit il-

ill innljli-l with llliiM' nf nl'irr <'nlll|i.l- wnlkill'j |p|n|i;rlv. wlirll il is till- iliin

nil'-, is mil lialili> fnr an iiijmy aii-iii'_' of mhIi riii|iliiMi' In clian tlir sivv. aiii

fiiiiii thai faii'<i'. ''<//!• V. Miiiirhi sh r iii> nim il-r n|iirali'» il. Jnliiixuii \.

r.liih-ii- i;,. imiioi Til N. II. ;iiw. is //„ii.v iisiui us Mich. .-u^. 57 \. w.
.Ml. ;isii. So, an I'li-i-liii' li'jlil rniii|.aMy 172. .\ lailioail i'iiiiip;in.\ is nnl llanli-

is nnl lialilo fnr an iiijiiiy nri'ivi'il liy for injiiiii'- In oiii' of il- own lirakiimn.

iin cxpi'iiriiiril liiH'iM.in in liamiliii;; raii^iil !>y a ilrf.cl in tlin cninlilinii of

livi' clii'l ric will's with his liari'.haihl-, iho Inako iimli r his clinryo. Illiiinis .f

wlicro ;.'lnvi's lia\i' lusn pinvidiil wliirli, '", It. I'n. v, .liinll (|Sii7) 4li 111. Ii'.i.

if ii-iil, woiilil havi- i-naliliil liilii In iln !IJ .\ni. Deo. 'Jill. .\ viiiliil fnr a niiiiii

Ihi- work in -ai.ly. •Iiminr v. MixsuKii injiiriil liV Iln- fall nf llii' rnnf nf a pa-

llliifiii- l.nihl ,! if. t'li. (Isii.-i) 1-J7 Mn. ,a;ji' uliii'h lii' was I'M'.ivat in;;, nw in;; 1,'

T!l, 'Jd S. \\ .
i.iss. \n fault i- inipiitalih' Ihn want nf jiinprr pmppiiiL', 's mil w.n

tl) a liii'Ui'l', Hlnii' III' -I'Mil- -niiii' -iTV- raiilril uhrii' till' i'\ iili'iii' is that it u.i-

unls to deliver bt'iT liarri'ls to a custoiii- the duty of the cuiplo^, jr to supply
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|i\ Li«|.iiiji; a tir"i|» r liMikoiil." In llif N'i'u .It r-i_v ciHi' citiil Im'|..\v.

I III' ci. II It < \|ii(--l\ nji.'tiil th iiliiiiiiiii ili:ii till' m-tinh WM- iiiiiiii

i.iiliiililc l"'niisc ill) •( iv.iiil \\:i- (iij;r.'--ci| in lii^ iliitii .. ini>l fjilnl |i.

. l.-ii-\( ' i- |M'ril.'-" (»tliri> iirrixf iit wlmt i^ |>i'ii>iiiMl|v ilic -imu- n-
-llll llV llirMII-' III' ill"' lIll-'il'V lllilt. <'V('|1 il' lllc lllllilltl'ILIIK'l' (if '111'

-I iiii'liin - iiii|ilii * riilpaliililv , il iiiii-l jiIwmv- ln' iiitii'l'i'il lliiit :i -ci'V-

;rii wild kiH'W 111' iiiiiilit I" liiiM' Ixii'iwii I't' ilif I'i-k Wii^ alilr lu proti -i

hilll-i'lf. llll'l Wii-i tlli'lvlMl'i' liryliiri'iit it' III' I'iiili'il tu li'i -II.'' riliii'l'

ilii- iliiiii'v iil-ii, till' -i'r\ aiit.'- jiii-iiiiiti iI'M - iiui -I'ciii III ill in aii\ wi^r

iiii|i|ii\<'i| liv liu' lai'l llial lii- allcittiun \va^ <'n;irii>-ril l)\ |ii> iliilii'-.'
'

1 1)1' Minii' \ ii'w Minis til U' t.'kiii in Aliiliaina.''

Tlic n-nil- iif a 'Im-l riiir lil^r llial a|i|>lirii in lIu' ra^i w hi far riliij

,iri' iiianilr-tlv tlir saiin' a •• if tin' sii'vanr^ iliitv to cmtim art' wcrr
;ii>* takrii iiitii ai-niiiiit al aU. aiiil liix inaiiilitv tu tnaiiitain tlir iii'tinii

II I'lrrcd til ilii' tlii'iii'v iif an iii'ri'|itaiii'(' nf ilic I'isk, In fai't, all the

'iii'i«iiin< i-iti'l ai'r put |Miiia!lv u|iiin tjjal irpniiiil. A inure im-rci-

t'lil anil iniiii' raliniiiil ilui'triiu' is lliat llii' inainti'iiain'c nf tlu'sr striii'-

nin s i, prima \':\<-]i- t\ lu'tai'li nf iliiiv, liin that, at all tinns afii'i' tin-

I for 111" |iiir|iii-i' I'f |ir"p|iiMK Hi.' (ISs.-,i S| \ii. |ss. .!! Am. Hi'|i. fi.'il;

M"if. ^ih.l thit Ihi- uiiiy li.i.l Ui'ii |H'i rill ^ti/ , III., i(- II, If. I'll. \. Ilnfmr
l.'iii.'il. III! lliiil il \\ II-' till' ilii'vnf till- (|s:i|i IMI \',i, CJl. Ill S. K. IHtl llHIlS)

ininii- iliiii'-i'hi's III |iiit ii|i till' |irii|i-., I'll \«. "I'.'X. ;ll S. K. S!i!l. Ilijj J, an
1 til di'ilili' hIh'II llli'V -linlllil ri'il-i' r\llrllll' nl-i'. Jl- Uli' liliil'.'i- H;i< niily 'JS

lA uilini; mill li'iivi- tin- pillir-. CikiA' iin Ih's aliiiM- llii- iii|i nf t|ii> cir, ninj Hn.
1 /;. // il>*."i7i -.'Il Si'. Si',,. Ciis. ::i| .,.. lir.iki'iMiiii Ii.hI jii-i ri-|iiiiiilii| tn a -nil

II'-. 1:17. .\ii iii,liml iiiii «liiili iiiiiki's ili-ii nill in ^ipi'lv lln- liriiki's.

till- |il,iii' nf wiirk ill a mini' an im|iiir- " Sii- fail, -tati-il in c/.r .u;,,,,/,,' ,{. f>.

I, lilt iiii|iiiiv. Iiiil -lull'- Mial. iiiiluilli- II'. Cii. V. Hiifmr il>*!ili (Ml \a. iIl'I, I!»

-iiii.lliii: till- Miiiiliiit iiiuv liain lii'i'ii ill S. K. Iltili l>!isi lir, S'a. ."i'js.:il s. K. Sllil.

Ill ' iiirv. \rl |l,i' ilrl'.'iiihi;.! uas nnl lia vi//in». Miirli nf «lial u.is ,aii| liy Ilin

I'll' if. Ii\ ^.'iiiirai ii-a'^i'. nr mi any ntlirr i niirt -ii'iii- In aiiiniint In •niiii'tliiiiL' \i>rv

1 M-.'ii. it «as plaiiililt'- iliily In lnii|< liki' a I'liiiijili'li' ri'lraitalinii nf wlial. liail

.111.1 till' ri nf, i- lint i-rrniii-nii-. Tmil'ii- liii'ii-aiil in Hi nnl v. r/i. v.i/i..;/,, ,(lKlt.
V Slur Ci.iil fi,. ilsmn no ln«a, 11). '•„.

I
|Sii:p (10 \a. .'i-'il. IS S. I-:, ."i.-id. ai

>*l N. W. -Jld. In 111,. nltV, I nf llm .|i\..|,inll nf tin. s,.r\..

' ll'iiiliii- V. Dilniiiiii I,. ,( If. /'. I'n. ant's atli-iil inn. tlmiiyli tin' Iwn i'asi"«

IsTsi III N. .1. I. J,-.. -Jd ,\ni. Iti'p. '-'OS; may -tan. I Iiu'i'IIht nil lln- L'r.iiiinl lliat.

It.diii,i,,ri il il. I!. I'll. V. Sllil I.I I- ill till' I'iiili.T nun. tlm ai'i'i.li'iil w.it
'ls:si .-,1 M,l, -,7, .'11 Am. Ki'p. u'dl : pin\iirali'ly raii-n! In a .li'fi'i'l ivn lirakc.

r.n^liiniili if r. /,'. c... v. Si nhin mr In /.niiiMi//. ,f '\. /,'. (•„. V. Hull
iNT'i, dL' I'.i. -JTil. :I7 ,\iii. Ili'p. r,si. iisssi h7 .\la. 70>*, 4 I,. R. A, 710. li

s..|iii. rriiiaik- on tlm pii'pn-li'iniis Sn. ^77. ami l.i.ni^iillr il V. /,'. l\i. v.

-I.iii'linl nf vi^'ilani'i- prn-i riiii'.| fnr tin- llniil.s ilsdii lot .\la. .los. In Sn. .'i47,

-'n.iiit liv I'li-r- nf tlii, I,', pi' "ill 111" '111' ilniiiiiii' «.i, lal'l ilnun lliat a -rrv-
f.'M'i.l In 5 li^'.li. ;l..^^ ant is ^.-uilly nf iiiiit riliiiimy iii'i;li'.'i'ni'p

Tlii- i- iiii.l.iiitiliilly tl nri'plinii if llii'niiL'lt ill illi'iil inn nr fnrj;(tfiilni's^

"f Mil' I'liiiil ill till- .\laliania ra-i- I'itnl hi' f.iil, tn infmin liini-i'lf as tn tlm ]mi-

iii II' I.' t. iiifrii. an.l -I'lins tn nvpr.,, -it i.m nf tin' In iilj-r- nii tlii' lilii'. aftiT lii>

"..' p.ijiil nf vii'W in tliii'i. \ir:;inia lias Li-i'ii put mi inipiirv liv liis shjh.-
•

: rhab \. l;lr<::::u::,! ,f 11 I.' I':: ,::,., iiy fail- t.-. taki-'tllP n,..i--;iry
'l''^sii 7s Va. 7f>(l.. 1(1 .\iM. Iii'p. '.i'.H; - ps to avoiil Uiiig iiijiiri'il.

ifltnlcr V. ChcuaptuKf d U. It. Co.

If
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M l'\:ilil li;is 1hi-(iiiii' c'Ii:i ii;i;iIi1c' with :i kimw lid^c nf llicir |Mi~iliiiii ;iii(l

('li;ii';ii'li'ri-i ii"., lie iiiii-<l in'i>i<l lliciii :it \i\> |iri-il iiinN r iidi'iii.-il cii'

(•||ln>lMlll-l--, wlirll till I'C is llnllliliM- Id llivci'l lli- .-it tl 'III idll. "' lllll \\li-

II |i)ilic,lliilil V df llli.^ (Idclrilic li;i> ill dlic CMSC liccll ijcllirii ull'liT I'il'

(iiiii>l;nii'i > wliidi Ikim- iii'dii;;lil llic cuiirt vcrv near the |Hisiiidii takfii

ill tlid-c ilci-i-idiis wliicii liaM' licrii alnaiiv rcl'crrcil lo.'' 'I'lic cnii

\t f-c |iriiiri|.lc (ii'ihi I tV(iiii ilii., i'iiiic(|itidn i> llial a train liaml \viid,

at a lime whin lie i.- iidi rii|iiiri(l td dd so. ciliicr iiv ihc driji^rs df hi^

sii|iiTi<'r> di' ii_\- ihr (Iciiiainls ul' an riinrtri'in'v rri^iiii; in llic iiianii,i;c

iiHiii df the train, stainl- ii)idn a i-ar wliii-li, as lie kiid\v.~ nv dii^iit to

kiidw. is tdd liiL;li td IcaNc I'ddin td cnaiilr liini Id |/a-- sal'iiv a liiiila'-

wliic-li tlir train is alidiit Id I'cji-li, i>, a- iiiaticf nC law, aiiiltv cjI' (miii

Il-|linldr_\ nruliiii'iicc.'''

Still aiidihci- ilicurv i,^ that ihr inaintfMaiii'c df such st nicliiiT--

alwaxs warrants tlir inlcnni'i' df nciiliuvncc dii i!ir cdnipanv's part,

ami that tin nlrilmtdry iiruliptn'c d|' thi' ~d:'\;inl, il' rdicil ii|idii a~

a il(lVii-r, nnisl alwavs he c-lalilishnl hv s|iccilic rvidi'iicc nnaiilcil hy

any surii |ii-i-nin|ilidiis, wjicihcr ahsdlntc i,v c|iialilii'i|, a- ihdx' wliirh

ari-i' dill dl' ihc (jdi'lrincs ailvriMrd Id in ihi- |in'i'r(liim- |ia raiiraphs.

A- aillirrcnls df liiis thrdi-v ii, i> |irdliali|y |i(riiM--.ililc td cite all the

(durls \\ hdM' drci-idii- an ciinl in ;; >; il'.'a and 7' la, //"n/. Siic-h a |idiiii

df \irw, dj' cdiir-!', niidi-r- it >iill iikut ini|ids-ilili' than iindrr the

l\ciilia'k\ ddi-triiir Id dcliar llir scrxant frdin rccd\f'ry, as a inattii

df law. jdi' the rca-dii tliat he did iidt riinrinhi'i' the prcci^i' jid^itida

i>( ihc train with regard id lia- pari ii-nlar hriduc wliirh canned hi-

injury.'"

'•ill Ciiiriiniiili l{. I'll. V. Xr/»i/iv.,ii iMii !ii> no r very." 'I'lii- drci .iim wms
Msa.'ii m7 Is\. 7i. ".a S. W . II'. .hk! .|I|uIi'I willi .i|i;>d.\:il in SuiiIIkiii A'.

I,.,ii'.:ill, d \. /,. (.,. V. r, ,.,/.// ilsiisi r,,. \. Dm, ill i|n:i:ii l;u K\. I,. |;,.|,.

:.<i i\y. I.. IN |i. i.i::?. r.i s. \\. :;:;'. ihr I'.ii.".. .">m s. w. .",:;.",. .m.l 111. r.'-i',ii-i' ii'inr

rriiiip,iii\ \\ii~ liclil III lic:;iiill\ 111 williil -i-iiN llii' \i.-»- -lill |ii r\ ii i I iiii; in Km
iML^Iiil 11- 111 11 liniki'iniin ulm fiiilid In Iniky.

>liiii|. liri-.iu-i' lii- iiUiMlii.ii \Mi- iliMrli.l •• Surlli, r„ /,'. C,,. v. thii.ill (ISIIIM

In iia iMii.ri.'iMiiy ii ijiiir iirj |nv;ii;ii :u'- 'Jn K\. I,. l;i|i. lal.'i. ,Mi .s. \\ .
.-,:!.-,;

linn. .^i|. lll-.i \il/ir. \. \,', ./,,,,/ Il,,l,ti\. I\: il'i' l.ll <. l; r,,. (ISS7l !l

\w.,v .1 1/. I. /,'. i-u. I Isi.H
I l:i K\. I,. K\. 1.. l;i|i. i.'i.'.. I s. \\. :ai:;: ./„„,,v v.

i;i|.. ."i.M. IT s. w . .-,711. ^..l,;v| ,7/, ,|. ,\. /,-. <„. iiss,-,i sj kv
' In lllnih, V V. <'i.ii m;h.i/i. \. '). ,1 V. IIHI.

A'. (.1. ils'.iji 111 Ky. .'i.'S, li; S \\ . 'I'M ihi- ;;iiiiinil I !h- |i!;iinl ilV \Mis 111

i;7."i. wiiiii'. ;ill 1iiim;;Ii lirii ki-imii • n' Inwi i| In h'i-hmv in \\,ill,i,i \. i'luhnl

(nni|ii-lll-il In III- nil ill,- ln|i- nf i.i I - III l./iiir,,,/ /,'. Cu. I 1 Sll.i I l:!S N. ^" . ::il:j.

]);i--inL' lliinii'.rii a rcrtiiiii liinrl. -n )i:t \'. !). lliail, tlir rllcct of vvliiili. iic

tliiit llii-y iiii;;lil 1 nnlrnl llii' -I
Infill,, miliii:., I,, U\o l;il,r ciisi's. is llml ;i

tniiii. till' I'niirl l.iiil il ilnuii llml "if li.iin liiiin! i n^'ULinil in llii' |ii'ifnniiiin,i'

till- , 111 ,:, -111. Klnuvill'j II,' l-iiIlM nnl |>:l-- nl -nihi' illlly ullil'll ili-ll.lil- lli- lllll'U

lliiiiu_:li I 111-,' I iiniiil- -liiiiiliiii; n|„iii Hi.' limi I'lniii, I lii' ml jihIl'i il ni-;;li;j,'nl, iis

(i,ji of 111,' iiir, II, 'i:!,',!,'!! I,, Ink,' llii' :i n;;ill,r of liiw. liicini-n li,' i-, Inr tin.

ilsUiil |ii,', milinii of sillinj; ,|,i\mi, llifi,' l.iiiii' Ih'Hijj, iiiiininiltnl ,if tlic [n,,\iinily
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'I'lir \M-ilcl' li;l.^ iio lic-il.ilinii ill r\|M'i--.ili';' his (.|iini..|i ||i:i|, wlicii

ihc iinliiKiiy fiiiiiliii..ii3 of ii.iilji- jiini ilic (iiciiiii-i:iii.-i- iii,,|cr whicji

~rr\;iiil> :ii'c dl'lcii uliliiinl Id ilo llicii' u,,rk :iri- l.iLni into ii< ml, ;i

liliiwMV CMiiipMliv ..i|m||I ||,,|, |,, 1„. cm^idiTid free iVuiil ell I |i;ilii I il \ it

liir lr:ii'k iiikI iis :i]i|iurlcii:iiin's iirc l;iii| out mi llir :is-iiiii|ii imi ilmr.

liic ;r'<-iitiMii (,( li-iiiimiiii will ncvrr lie divi ricl m1 liiiK- wlicii ilicy

•'i •'' ""'•••
I' llii'S 111 ( lUllilc llli'lll I.I ;lVMii| (Lili-cr. ,.!• iIkiI ill.'

> 'ii' "I li'.Jii II ii.'liiii.'iir. w.':illii'r iiKiy iiiii r.ii.li r ihc hisk •<( m'II-

iii'H - I llllHI-llly llillil'llll ;|S I.I lir illl|ln--ill|l'. ll fi.llMWS,

'•'"!<. iiiMt jii-l as ;iii :i]i|iaraiii- .i.^iiiii.il l.i sii |i|iiirl a lira\y

u.iiiiil, is iiiii .!.li(|iiali' iinlr-- il is ^1 i-mii;; laii'iiiili I'l -ii|i|iirrj ih. ||.'a\-

ir,-l wcitilil \\lii.'li will lir laiil ii|i<iii il ill ill.' CI,!!!-.--.' .if ill.' ina~iiT's

'.iii.-ini'ss, a ^(Jll(|lllv aliM\.> •v ii.ar llii> ira.'k i- ii..| a siiiiaM.' .nic mi-

lr~s it is s.i |ilai-c(| ami arrant;. .I llial a iraiiimaM i-aii [ic'il'iii'iii wilii

1. iis.inalilc safely iiiiy iii;lilhil I'lin.ii.iii .•i.mi.i'inl wiih lii- .imi.-, ai

iiay lime diirini;' lli.' lu.iilx r..iir Ihmii's, ami in any w.miIum- llial is

iikcly III lir cni-iiiinhii-.l ..n th,. railway in .|iii-l i..ii, cMai lli'iniili liis

iiilciili.iii may lir in -"inc nir.i-ni-c .li\i'ii,il iV.im ili.' la-!^ ..f s.'it' pr..-

iri'iiiin liy SMiiic -jirrial i-niiTu.-ni-y wjiii-h |i|-ii.|m'is a ni.T.' ..) Ii'-- .•nni-

I'irli- t.ii'i;.'! rnliii-> .if ilic [iiTils liy wlii.'li he is >iirriiiiiii|i.|. Sif,

I'aiilicr. ^ (,;;, y,„.s/.

30.b. — and by each servant to avoid injuring his fellow servants.

—

III am lli.T cla-s .if .m-^.- iIh' l|i.-..iy .,f ih,. ,|.., i-i.in in lli.' nia-l.'i'"s

l;i\iir is llial liis (Inly is I'nilill.il if ilic in-i riim.'iilalii i; • i'lirni-lici

:'iv r.'as.iiialily >alr si. I..nu' as lli^y ai'c .-aivfnlly ii<,,| l,y tlir fill.iw-

-I i'\anl> .i| llic ciniiliiy I'.' wlinsi' >i'.-nrily .l.|iiai.ls n|i.in lli.ii' .pialiu.'

if ;i (M'rl:.!!! "-Irnrtiu.' (u (li.> tnrk. |lsii,'i| ss Hum. .'l.".!!. .'!! V. ^'. Suiiii
l;.>:llu,l V, \."' )..//. C. ,( //. /,'. /,'. C.l. Mill. III,. -r.lllllll ll|i..M Hlli,l| IV.iMIV
Ilvl7l -Jl .\|.|l. Div. :!ilj. -IS v. V. »ll^ .i.-llir.! V,l~ HII1|.|.V tli;ll III,. r,i,| I,,,.
S||],|,, .Mi:i; lUnini \. \ r II ).,(/, ( '. ,( //

.

^^^l- II,, I -lllliri. lit I,, -Ihiu 1||;iI III,. ..n
/,'. /,'. (•.. llS'illi IJ \|,|,. Div. .-,|S. .-,'.( :iiir, , I, Mill w.i- ilii,. (II till- liiiil..:,.. Ill

N. ^. ^M|.|i. i;7J. 'I III- ll,;//,/r, C.rs.. f/r. . ,./. ,,/ \. //,,/,.,,,,,, ,(. N r. /,'. (',,.

-I"'- I'l I"'. "I"'!! Ill,' I'.', I-, iiiiiiii i-i, 111 ilsTi, :;:i |,>u:i. .-,•_'. \,|i, i,. j l,iMk,Mn,iii
uiih :in ciirli,!- niliii'i liy lli,- -ii|,i-, im- >i.i- iiiiiir.,| hy lli,' -| 1 ,,f ;i w.iI.t
I, 111 ill l'it:ii< yiilil \. \,,r ):,,l. C. ,i tank, tli,' i,,uil ,il,-,r\.Ml ilmi. if ||. .

//, /,'. /,'. r„. (IS'ili .-,!! lliiii. -JJ.'i. !_' \. -ivi,,- I,, l„ p. if, I, I,.., I l,y liiiii' ua, ,;f

^ ^!lp||. 'X\-l. \vli,i-,- il \\:i- l.iiil ,|,iuii n .hai-.Mi.i t,i I, ,|iiii-,. llial' hi, ,A,.|i|,ivi,
"ill a l.rakiiiiaii wliii i- au.ir,. ihil alliiili,,ii l„. |i\,.,| ,,ii ii. -m,! that In-
*'•""• '-^ a li'^i kiiilL'.' ill a ,,rl liii |,la.-.-. ~li,.iil,| a,( will, ia|iiilil\ .iinl |ir.,!ii|>| -

mill lli't llur,' :iii- nil uariiiiiL,' ~iL'iiaN in--.,, il I'.niM liaplly In- i\] t.-.| Ihat
I" I

!
i'a! Iii'ii "f iN lAJ-l, ri,'.'. iiiii-l. al hi' -liiiiil,! alu.iys l,,.'ar in iiiiiiil tlic ex-

III-
I

ril. tak.' |ii-.i|mt |ir.-,-aiiliniiv i<, i~i, ii,',, .,f ih.. ,l,'f,-,t. i,r li.. |,vi-|iaiv,| ;it
iM 1,1 li..ii|ir illjnii.il li,\- il. anil cami.il r,. iill tini.- In avni'l il.

.i'\,i- fill- iin injury |.aii~,-,| l,y il. mi lli.- ' /.'i/)7,. •,
. W iih'il,., Mss.'.i IW \, Y.

"I' ii'i.l llial Ih.. .i,in|iaiiy is nnijiT a •"ii':2. full, .«,,! \i\ ('"I'lniii \
.

\ • .- )i,rl:C.
-iiiii.iry ilnly In |,:,,ui|,. ih,. -i-naN. ,( II. I!. |;.

( 'n. i ISs; i .(:! liuii, L'.l. u Ii.t..
I'll llir linal !i|i|M.a! ..f llii- .a-i. i||:-;'.i:| il w.i^ -ai,| thai "il may iinl li,' l.'fl In
l--'i .N. V. ;iii.'lj 4si N. E. jl4, li.'MT-iin.,' llie jiiiy l.i >ay what bwitciiis, uliat

ill

m
3fi
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I'lilr^^s tlio Work is of siic-Ii a iiiiturc ili:il ii pnnli-iit vPiianl for tli'

sMl'fty iif llif scrvMiiis iiulicatcs that tlirv >1iimi1i1 n<'<'i\i' .-iiccial in

>^t nidi. Ills, or liiat, wliilc (iojni;' it, tliov sliould In- ]ihi('cil uinicr tl

coiiiifil of a skillcil ovrisciT, tin- ina-ttr lias a ri;;lit to as^iiinc ilia'.

\\li('r(' lie i;i\('s tlii'iii a la-k to |MTforiii, and iravcs llip iiicliioii of ]mi-

fonnaiicf to ilicir own sclci-tion, ilicy will select u 1'" asonalite aii'i

proper nietlii'.l lor the iierforinanec of tl ir task.-

Jii MP far as the doririne now iiiiiler eonsi.leration is aiijiliealile h.

cases (,t' i|ii> type, it lnanife^lly overlaps llie domain of tlie fainilinr

jirineiple, to Ke ill-ensued ill llie tliil'd Volnine of tills treatise,— cr...

tliat a -erxaiit eaniioi recover for injuries proxiinately canseil liy a en

Servant's carele— iie<s in liandliii!:- tlie agencies siipplieil ly the master.

31. Negligence inferable where instrumentalities furnished cannot be

safely used by servants exercising ordinary care.— 'I'lie second of ilie

jiroposit ions foniiiilated in S i'"^, aiilc carries with it tlie infcreiiei

tliat there is ncLiliueiice uii the mnstor's ]>art if the Imsiiiess, as eon

diiiMed, -.vill "iiillict daiiia;:!' upon those who are iriiilty of no neglect

of prudence.'"' The fact that a daiiucroiis 'iiachine could lie safely

piiti'iiti'il ;\rt.i(li'<. or conl liviiiiic slnill rrii'iv.d iiii iiijiin- tlniiii<.'Ii :i dcfi-ilUi'

iic ll-id i>\ :l r;lillip:>il ciillllPMIiy ill crcli-r ;lli|ili;illri'. III!' Mll-Irr Ciimiiit i~r,i|ii' til

If) esc:!!!!' li.iliilily lur iiijiiiy In :iii cm- !pilil\ on llic iiiciiiiid lliMt iiimlliir iri\

plliycc call-Mll !i\ lllr lli;;;liui'lii''' ••( •> '''< •in' iiii'jlit. liv llic U~i' iif -nine iinii-uil

ciiiiildvi'c." Mjiiil V. Mil, 'iif ISio.'i. .( niiMii-, Iim\c |ircvi'nlc,i t.iic iict-idini.

To. lissiM 74 Midi. .'.il!i. \^ S. \\ .
:._' /'..r./.v /'. /,'. C... V. .h,h:,s,„i (IslMh Tr.

(till' usi- <if ii [iImmI;. in-li-.nl nf :i -kid TcA. 4J1. I'i S. W. 4r.:i. 'riicrc a tiiiin

with lidcks nil wliiili 111 nnliiMil ImM- um- di-inilid ln-i-aii-i' (.In. -|iiin;.' nf a

t'rniii all idi-valni' 111 liiii-l<- in an allnv -wilrli ua- !inl -t rnii^' viiiiii;.'li to llirmv

niljniiiinj;. i- nut. in il-i-lf. iii'Litiuciiii' i

.

Ilir pninl In llic main rail and Imld it

All i'ni|i|iiyi'i' i- iml iii'i;li;:rnl , a- mat- IIutc w lini llic Icvit iiidiiaicd tli.il l.lii'

liT 111 law, liccaii-i- nf llic fall nf a -i-af- rail- ucrc in |>in|irr |Mi-ilinn I'nr tlin p.i-

fnlil wlii'li wa- adii|iiatc In tin. w nrk -.luc nf c.ii-. 'riic cniilcnt inn nf t.lic dr

fnr wliicli ii \\a- nri:;iiially crmti-d. lull friid.iiil ua- llial -nine cipi|ilnyi'i' iiii'.dit

]irnvi>il iiiad.i|iiat.- In an lAlia -Ir.iiii Iiain jilan'd llic -w il.rli vail in proinr

wliirli wa- |iiil ii|iiii it liy tlic iicL'li'jcncc |in-ilinii liy llm ii-n nf an a\c nr in sn

of fcllnw -crvaiiM. and wa- iml innli'iii- nllmr nay. and tli.it. tlm injury wa-

jilatiil wlicn it W.I- Imill. r/inm/o tliirrlnri' |irn\iniatcly drr ,i tlic iicLjli-

Arrliilicliinil hm, llnc/.s v. Smi.t j.rwi i a fidlnw -civi. .

(ISMSi ,S(P Ml. .Vpp. 4'.i:J. ' IliiiMi ,i'l Siiilr Iron Cii. V. H'h'
- I\inr Sii/iiihi fii. V. Kr'nrini! ilS'.l7i (I Ss7 i 7 llmi-t. (Del.) ."i."i7. 11 .\tl.

li;7 III. .'il'ill. 47 X. v.. lllal. l!cvi'l-il;L.' ls:i: I},ilu,iIi v. ('•luf itirlll h'irrr I,'.

tl:! 111. .\|i|i. --'Ill (ina-tcr iml lialde fnr r„. ils'.ili 1 ."i 1 :\la— . ."r.i'.l. -JS N'. K. CiSi

injiiiv caii-cd liy allmipl iiii.' tn Inwrr a. i railway iniiipaiiy, allliniiuli iint hniind

lii'av,v i-yliiidiical tank iiitn a lia-nicnl In liavc tin- di-tancc Imluicii a -wil.li

liy ii inctlind wliicli tlic iilaiiitilV km-w nd .iiid tlic j;ii iiiid llic least that will

In lie ilaii:.'ein\i- withniit a laVL'er niiiii- adii.il nf the wnrkiiiL' nf llic switch, i-

her nf hand- I : S/i' iin r v. f*/iio ,( I/. /,". iii|iiir. d In ii-e ri-a-nnalile i-aie in -eeiii.'

Cn. (IS'l-.'i l:iO hid. |S|. •Ji» v. K. 111.) that the pla-'c i- -iiih that, cniplnyir.

(no actinii inainlainalile where a -erv- iii —arily |ia--iiii: nver it <'aii dn -n

.int nidered to ideaii ail cn>;iiie at a 1 iinc -afrly in lli e\eiii-p. of iliic rare ;

when it ii standiii;.' slill en the track U,„i,\,irli v. ' )'ii7,-r. ,f //. /,". A', r ,.

j:oe« iiiidcr it. and i- iiijiiri'd liyil- lieiiin ilssai IK! N. N'. .'1!)S. .i I,. W. A. 7''"

put ia motion). \\ lieu a bcrvuiit has N. Ji. Ml (raiiw ly company liaiii
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wm-kol In- a oaivful man will not ivmk.vc i1m> liaKililv from tlio mas-
i.r- JiifsLiiiiatin- il,.. ,.|r,.ct ..f 'lii> ,|..ririiM. i.'i. inipurtant it,

slmiilil lie niiM.|„l,,r...l that a iiia>lcr i. i,n| ..iilill,,! t,, ,vlv uih ii tlic
a>siiini.ti..ii liiat a Hrrvant uiii tak.> i.iv.Miiiinns to av..i,r,Iaiii.ciN .,f
uiii.-l. 1.0 has i,„ h„,v,l, ,1-,.. All iiilrivM.-.. drawn frnm tiiis .I'nrtrin.-
Ill >nnif ca-v,- is iliMt til.' nia,-lci- is culpahlc if ih.. .T.n.tniction .,1' liis
iiKicluncry or tlir l.MMti,.n of ilaiiiicnais slnictitivs is siicii tliat tiic
.-lidit(\-t indiscretion on the part of a servant niav prove fatai.^ If
ilii^ conception were cai^isiently carried .,nt. it is' clear that servants
u..i.ld be all..w.d I.. nc,,ver in some hir-e and important ciass.w of
cMMS,—iiotal.lv those in wiiich the instrumentalities whicii can.cl the
injuries were uncovered machinery, low overhead hrid-es .,n railwav
lines, structures daM,i;..ronsiy n.^ar to railway tracks, and miblo,.ke"d
li--;;s and .yuard .ails. l!,it such eases are controlli'd, at least in so.no
coiu'ts, hy other conside.'ations the i)i-a<.|ical elfect of which is t4. ro-
NMire Ih.. se.Ta.it to exe.cise at his p..ril a .h.gTee of can- which is e.i-
tiicly hevmd the <'apacity of oi'di.ia.-y i..eii. S'e §§ ;i()a, .'JOh aiilr
aii.l ;;;; 54, (i:!. (l!t, r(\ 7-2, post.

32. Master entitled to rely on the assumption that due care will be
used by strangers with whom he requires his servant to work.—Where
:nieliipioye.'-sow.i se.'Vanfs a.v .-..(lui.-ed. i.i the co|„-so of his husi.u-s.
t« w,.rk 111 comhi.,;,rio„ with ..ther parties f„,. ,l,e perfo.-.naiice of
sn!nc.h..,_o. i„ ,vhich lie and ih.,se j.arties have a common inte.-est, it is

•k,.. .,,,,«, tl.mit, nii.lm- >,Mr,I. a^^in-t •_'(. C. C. A. .TM). .?4 C ,K A,,,, TJ-t -1

w
, issn (.1 l..\. (,!!., (oar brake Ilnr!: C,,. v. S,,l,l:,,irl,ilc MS'I>1 4", III- , •.,.,.., v.. as „„. ,., o,,..r.,„. ..lIVHually A,,,,. ,M. Amnni

, siuV 14S
'

Mill |.n,|»T u-.-l. 1„ A „,/„//,• .(. l\-. /.-. .-,r;i. ;!,; V J.;
,-.> .,

',
,:; ,,.'

' , .'l''V ^ «.o»-„ ,1S.., „, Xa. .1,;.. :;, s. low l.ri.l;.,. .i, M„ "
(.a I

"^, '"

tin, l,\ r 7"' ''""!''"' ';.'"""" =""""'""« v./Zn'-n/isTlTilun
tli:it ihc Use ot oars with ooii|iliii"s of ;!;!(:

• ; ^* iiun,

,-1 of';;,:: t;^i;:i"r:i',';, „!:,;;.;; ''^t:rT':^^ WvT,iiM~t,.ran,ls,.rv.,Mt i uh,.iv thon. is onlv ,V/,-v ( Isri ) t'. .. .^n'.'-

/
'';

:
' "''T

.iy. !:'::;":viu:";:;:;:; zT;;-::,!;;:. z^:!:T.zxr:^:T' n!: --^T';n;i,l n s„i,al,l,. plaoo ul,o,v, „l.,.„ ..x.r- Q. iF. fv\- ^^ „;; s; f
'

s"lll ."'

l:l ^i^'ln;':.:::!:!-^;";!:.:^;,,;";:; ^^'t. ";^vt\:^' r^^^
a Vol. I. M Jt s.—0.
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for liiiii to iR-t uii tlic ii.sa\iiiiiiti()ii lliat tlic,\ vill excr-
iiot lu'frli^t'iii

eisf jiniiicr cart'.'

' In /'-i/>i/ V. Clili'Kii, if- v. 11'. /.'. Co.

(1S.H2) 4s'.\li(li. nil, AZ Am. I!.']). -ISl.

12 N. \\. HT'.i. it \v;i> IkM that tli<' ici>-

ri-sciitiilivirt of a niilKPii'l >« il'lniian

wild had hw.i -.lit U\ tU<- iht'rii'laiil to

switch a car imin'l liy aiinlhcr lailniail

eouniaiiy. to lie loi.li-il with iiilro ^'lycl r

ii . liv "tiic c(iii~it;Miir of that c paiiy,

and who was kilh'il hy an cxiilosioii

'.•aiiscil liy the iii-L;li;'ciuu of tilt! sirv.ilits

of that, ciiiisiffiioi, coiilci not rrcovcr ilaiii-

ajii-s. Till- court saiil: ''I'lic (|Uc>tioii.

tliiMi, si-ciiis to lii» tliis; Whether ilo-

fcnilaiit. ill coiM|plyiii^' \Kith a iiropcr rc-

qu;-st from aiiolhrr railroad ci iii|iaiiy to

run lor it a short distaiici o of its

cars, to hi" loail-d "itii an article: wliich

was safe wluii iiroperly haiulled. but

cxceeiliii;;ly daii;.'eroiis when can'le->ly

handled, was tioiind 1.) as-iimo that nej.'-

liKcncf on the part of tho,e hai illiii^'

it would occur, .iiid hound to taki? I leas-

nres for tlie |uolection of its servants

on that assumption. \nd if this .pus-

tion bUall be answered in lliu ailirniative,

tlie fiirUuT (pieslinn will lio presented:

What measures of proti'ction emilil the

dcfciidanf take, short of ihsolute re-

fusal to move tlie ear at allT 'I'lie

sttitchman knew what was to lie loadnl.

anil liad a ^.'eiieral kliowledjie of its

ipialilies; but more particular and spe-

cilic inforniation to him on that snUircl

WdUld have been entirely without valin-.

lie was not to handle the nitro ;.'lyceriiie.

and h(! could exercise no control over the

action of tho-.e who ueie. Caution from

liim on the -uhjeet wiaild not be likely

to receivi- atl.'iiiion from the men \vho-«

Im-iness it was and who hanilled it con

stantly. The only caution to ilecedenl

which' could liavi;'heen of tin; least serv

ice would be the catition to keep away

alto^'elher. If lie was entitled to Ihi-,

it necessarily follows that defendaiiL

should have "refused allo;;etlier to move

the <Mr over its track. lUit if was not

claimed on the- iir;;uuient that this colli.

I

have been jiropcrly and even la.w£ully

done."



CHAPTER V.

(inr.if:.\Toi!v qi-.ujty ok instiuaikntai.itiks. ro\sinEi;p:r) with
i:i.n:Ri:\( K to tiik i;i.;iit uf a m.\sti;u to cakkv on his blsi-NKSS IX III.S OWN WAY.

34

35

30.

37.

38.

39.

40.

41.

JO

(ionnrnlly.

Mu.st.T is not Ixiimd to adopt any i):.rlieiilar instrumentalities or
nictliixlx.

a. Hulc ^atiil and illiistralod.

I. Instructions r(M|iiircd l>y tlic rule.

c. Innnat..rial that flie i;,s(niin.ntality adopted rrquiros jrrcater
eaio in tlie handliiiff.

liafionnlo of this principle.

a. An application of the diulrinr of assumption of risks.
6. Kcnd.rcd iicccssarj- hy the jury system of trials.
c. Mast.T not an insnriT of the .servants safety.

Feasihility of th- chanfje.s snm'ested ; evidential sij;nilieance of
Nefjlifjen.e not inferable from the use of dissimilar api>liana.s for the

same purpose.

Master'.s duty to introduce new appliances.
tJencral d.K-trine -.„. r pr«tc.tion where the instrumentalities are of

a pattern that is n(.(, reasonatdy safe.

— nor where they are spetilleallv defc«-.tive.

-nor where the riski incident to Using them were not fully understood
by tlie injured person.

34. Generally.— Tlic general result of the a,.tl,..riti,.s ,.itr,l tln.<= far
1^

ihat the extent of the master's resjxuisibility is measured and .le-
tnicd by these two fimdamental prineiples—tl'iat lie is I)o„nd to j.r.)-
te<t Ins servants fn.m e.xposuro to unneeessary and nnreasonahlo
nsks, .so far as ho can do su by the exereise of ordinarv care, and tliat
h>- IS bound U) im.vide sueh instrumentalities ar-l to a'd..pt such meth-
•"Is ilmt '^er^•ants who exereise r,r(linary eare will l)e able t^ perfonn
ili' 11- .Inties in reasonable safety. But these principles are, for praeti-
>'^>l imriH,se.s, preatly rpialitled and restrieted bv the operation of the
"'•'ini.es discussed in the three f..llowinir chapters. It is not too much
t" say tnat the actual effect of rhr,.se doctrines, as applied t.-v .ho courts
to certain states ... fact, has been to attach to the terms "unnecessary"
•"H "reasonable safety" an arbitrary, legal signification which is to-
ally dttFerent from that which they bear in the lan^r„aire of com.non
lile. Judged by the standards which that language naturally sng-

93

i

ill

1 jJ
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f-"
^. .<(.•», iiitiny of tlif (lc.M>i(.iis t-. wliich we >li:ill liavo occnsion to rctVi'

— iiHii-c csiTciiillv llii'sc wliiili deny tlic st rviintV ri;:lit t<> recover l^r

iiijiiries eiiiiMd iiv low .ivcrlieiHl briiiiics uii railways iuid stnictiires

iiiCldse |ini.\iiiiity to llie iraek—can only lie re^'anled as aiii-miitiiiii

tc virtual .ieclaraiiiiii tliat an eiiiiiloy.r may, witlidiit inciirriiif; lia-

l>ility. luaintaiii inimiiii'iitly ami Inliereiitly tlaiiuvrdiis iiistniiiieiitali

tics which e:m he us\iiilly iillered without seri.^iis .lilliciilty or iii<-oii-

vciiiiiice, and which, luidcr circniii-laiiccs which will in. vilahly sii-

icrvene wiih nmre or less ireiiuency in tin nrse ot a secant s oni-

liloyn.enl. render it virtually inii»--ihie for him to escape injury hy

the" exercise of any dejiree of care which can fairly he e.\a<-ted from

him.

The tirst of these .pnili fyinji and re-tri.-live d""triiies which claims

our attenli<in is that every one has the Ic-al "ri-lil to carry on a hnsi-

iiess which is daniivrous, either in itself or in the manner of coudnet-

ii'i;- it, if il is not unlawful, and interferes wiih no riuhts of others,

and is not liahle to one of his servants, who is capable of c<intraclinii

for himself and knows the danp^' atlen<lini.' the husiness in th(> nuin-

ner in which it is conducted, for an injury resnltinjr therefrom."'

The deduction drawn from this d..cirine. //:.. that "so lonii' as the

premises were maintained in a rcasonalily safe condition the defend

ants had the riuht to n.-e their own judiiuieiit as to the material and

the method of eonstrnction employed."- is on its fa<'«' -piile unexceii

tionahle. It has led Ilie courts to harsh conclusi.>ns mainly hccans^'

thev have, to a degree whi'di the |irc>; nt writer ventures to think uii

wai-rantahle. excluded juries from the fuiu-liou of cousidcrini: tli'

.lucstion (d" fact inv.dve.l in ihe linnlation to which (as is shown hv

llie above statement and many others .d' a similar tenor which occ\ii-

in the cases cited in lhi> chapter) the doctrine is subject.

35. Master is not bound to adopt any particular instrumentalities or

methods.— (f. UuJc slaird and llhislnilr,l.— l-'yiW the abnve-state.l c.,n-

'La<hl V. \<w Tl,ilf<>i>t /.'. Co. (ISTi!)

]"i!l MiW-. 4l:!. 'ill Am. I!c'|i. :i.'tl : S. I'.

roiimh': V. S'lr ll'ilfuiil Ciiriltiil' Cn.

(IStllM 102 .M:i-<. r>7-i, :! Am. \\<'\<. .")nf.:

Siillinn, V. ///'/.'/ Mffh ''"• (lHT:!l M-'i

M;i*s. :iili;: lldiiiliii V. Siiiitliiilli- Mf;l.

Ci. (IStlll •_'!ICiimi. .')IH: Itoth v. \iiilh-

rrn I'livifii' l.iiinliciiini I'd. ilSS'.h IS

dr. 2(1."). 22 l':ii'. SI2: Sti,iii v. lififii

Villi Mill- I'll- ' l^Tlti 1 <n-. .-.2: (.'"/li-

on/ V. K. mill' SI, .III .(• f.i. r„. (
1S!I7) ().->

\Vi<. 4.^2, 70 N. W. 1171: Wiiil.lir v. SI.

I.,, Ills ItiixKil d- ll'i.r <;,. (
1S07) KiT .Mo.

:(')4 :is S W. (121: Tiilll- s. thtf.it. 0.

II. A M. It. Co. (1SS7) 122 U. S. 181). 30

I,. 0.1. 1114. 7 Sup. Ct. l!-|i. lHI(i; Sin ,
I

\ Dhin Ciill I'll. (ISIIO^ 7S Wi-. 127.

11 I.. K. .\. SOI. 47 X. W. H2: Tin Suni

hii/ii I HlISi S7 l-'fil. :!41>; O.v/.niiir v. /,<

Jihih \ nil, II I'liiil I'll. ilSll7i 1"7 \\i-.

27, 71 N. W. SI4: (Vi.s'i,, v. rliiniiiu. SI.

/>.!/. it- n. /.'. I'll, (isi)i)) 110 )Vis. li::.

!i2 N. W. 024.

.v,r<iriiiii V. siiiiiii iiiiiii (inni) i!>s

r^i. ."lOS. 4S .\ll. 41i:i. Tlic iiiii-tcr 1m-

llic li^lit 1(1 cMfii-i' a ••rcMSdiiiiMi' jikIl:-

iiiont iiinl (li>criliiiii." .\liirris v. Pn
liilli. S. S. it .i. It. I'll. (lltOl) 47 ('. C.

A. 001. lOH lA-.i. 747 (]>l)ra^ ii-i-il i"

syllaliiis viitlen b^' court).
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cci.tion uf III,. ..xtcnr, ..r 111,. iii;)sl,.r's oMi^ati.piis is .Innvi, tli,. v.tv im-
nortiint pnicli.-iil ,l,.,liicii,,i,, .•.m>l:iiitly ivit-'nitcil nii,i iippliiMl." tlmt
ho caim.il h.. ,.|,iii-,..l with „ hivn-'li „f rUo ,liiti,.s .mcl to liis si.rvi.nt.s
.iiiiiply on tlio -n,iiiHl lli:.t a satVr in,.||i,.,i ,„• ., satVr iiistruiii,.nt;,liiJ
ilian that from uliic-h ih,. injury r(.>iili,M| was availal.l,. aii,l ini-h'i.
have l.,.(.ii a.lnpf.,,! I.y ln„i.' in „t|„.r \v,.nls. th,> ,iu,.sti„ii wlii.th.i-
tho particular iMa-'iiiiicry pro\ i,l,.,| l,y a iMast,.r is pn.p,.r aii.l siiital.!,.

i< to Ih. ,h.t(.niiiii,..| l,y its actual c.,i„lit,i,.ii. aii.I ii,,t l,v cmiparin- it
with other ina,.liiiu.ry.- Or, as th,. ,i,».triiic luav als,, ho ,.xpr,.ss,..'|" iu
more p,.„oral t..nns, ovi,h.|icc which incr,.ly t,.",„ls to sh.,w that the
particular acci,l,.Mt wlii,.h caiisc.l the injury lui.alif not have happ,.n..,l
if a particular i)ivcaution had l.,.,.n taken -..es f,,r nothinir, i„ ,.o„.si,l-
••riiio the ,p„>stion of ],.n:;,| liahility on a ciiarg,^ of negliji.n.-e.^

'''That a niotlicul U loss ssiU- lliim v. /hixmn (18S2) 101 Pi I 47 v™
.'u... l,.-r ,I.M.s not ni.k.. it impn.p.T to I,. H,.,,. ,;!„,. ,1,0 ,,ial i,,,],.. i,,,! Aj.n^Z

b V ;"'o.,V
';""';. ''n-",M- '"""""^ "If .v„u Mi.-vo that Ih.-

,|"'

-\ '^^

-f''
'"' •'•"nnv..ll. li. A c.v,s,.,l was, an.hr th.- eir,innstan,.,.s ,>f

.
M.r ".s n.,t ,v,|„n„l .„ a,h.,,t any this .a-... s„l,,.,.t..,l to sa,. ..x a ,r,|...Hi<i,lar ,n,.th.„l nt ....nstruH i.-n, „ nary risk, uhi.h th,. ,.,,„,na,,v .™ 1 1, •

.

any ,Mr,,..,,lar..nMfvan,.,. or ,h.vin.. i„ av„i,|„l, ,h, ..,„„,,anv i^ i, Z' '

,Vt

t' V,. .i„r (is' -> -0 1
• "I ';-| '"V '''-'\"' "'"''' "" '•"'Pl-.V.T SMhj..,-ts his

,,,. .
' !'• •^'''.'- "'• -^ ciMph.y,.,. Mini,...s to nipos.. liahililv

< "l ,n the .l,>char;:e „f his r,.j..Mlar in .harart.T m.-rrlv l.,.<.a,i.,. ,|„. i , >
."I...S. wh,... Ih,. apparatus whi.h ho in a par.i,.„lar iaso nii.H.t p. ^ iVv

•nicl pra,.|„-al kin.I. was familiar t„ hiii vi,.o. Almost all a,-,i,l,.„ V ."ill.
i;l^;vr7::/V"w''^'f ,y^i;v^"^i^-

"^•''"•" '^ "- ^p--" --cr';;;"!!^

( ..". fi, 111 App. 01', (ciuplin- ,1... san„. ,.ir,.r.t soo (!!„rer v. l/r,„r„ Ai-- not sin.ilar an,l thon-for,. haivlor (ISIi.i) l.Ti AIo. 2!.2, .'M S W 7 ' 7 ,'

1

^.nution. hon,.v,.r ...t L n.salti^ N^/./. \,; /i;' nl^^s '^
'' Ah/'''::;;''''

>
|la.i^'or may ho cannot ho imp„(,..| as (lormor appoal (ISS:,] 'iV Al,' \'i ,,

,11

'

.
•

.

omplour hy any im- v. Arm.sfnjiiq (ISiT.) Cc' 111 Aon .'•>«•
l.h...l onntraot ui.,l..|takos that his laiihl- r/,,V„„„. A'. /. .f r h' ('o y nn,::!'.H.^s ar,. safo b..yon.l a .-oMtin-oiuv. ,.r ( LSStl US 111 - J r -i 'J' ,-'« that th..y aro as safo as^L./s.. „f ,,/,,,,/ /'

A' 'r„' nss-/1r r"
'

'

1

'

h 'w";/,""*
""'\ ^'""' ''^"^^ "'" f"""""'? ""f^ to this soot ion „,"lu

.1 oth.is «,„il,l piianl a;.'ainst morn to § .^^i. „„.s7. Tho fact th-,t H.or,. „

; ';'"n'a iv r%'n""
''' '"'"• ^t ""'—-f opinh,„ 1!,1;^! ^^^^a^

1 linl ,^ • T "'" ^'"•™"'"^^ '"<••• to tho r,.lativo saf,.tv of two kimls f-m hm
1

to so <.xt..nsno a ros,K,nsil,i|- apparatus is natnraliv ro.-.ar.Io,! as o,m

183. 21 Atl. 24. .. Northern C. R. Co. using cross pie«s to raise a 'ffiri"

^'H



*f^

S6 MASTER AND SKUVANT. [chap. v.

"It i« nut the duty of Uio niiistrr to fiiniish any particular kind of

tools, iniplcmonts*, or iipplianccs."'

''riic ti'st is not wIr'IIut tlu' master omitted to do something lie

Could havo done, but whether in selectiui.' tools and inaeliinery for

their use ho was reasonably prudent and 'arcfnl; not whether iM-tt^'r

nuu'hinerv mi;;ht not have, lu'cn obtjiineil, but wiiether thai provided

was in faet adetjuate and proper for the use to whieh it was to bo uj)-

jilied."'

'J'iu- true question for the jury is not whether the master coultl have

done somethiiif; t^) prevent tlu; injury; but whether he did anythiiif.'

whieh, under the eircuuist.ane.es, in the oxerei.se of onlinary care and

pnnienee. he otijiht not to havo done, or omitt/^d any precaution whieh

a prudent and careful man would or ouy;ht U) have taken."

nltlioiicli it iiiit;lit luivc Iteen more oii^ily

acoonipli-lHil l>y liliirks and tn;'l\Ii'. Hunt

Kt. I.DUi.i In \i r„lil Sldni'ie Cu. V.

Krulhu i\X'X>) (i:{ 111. App. 147. Com-
pany M'dill V. U„in»(in (IS'.IOI IS Sc.

ScsH. Van. 4tli serios, )H)\j, ciU'd in S •!'<

post.

'Hohn V. Chictuin. It. I. A P. li. Co.

(ISOl) lOti Mo. 4Jtl, 17 S. \V. .ISO.

'Stiiiiijham v. Hilton (IHSS) 111 N.

Y. ISH. .Hub iioni. Striimhiiin V. Sliinirt,

1 L. H. A. 4S.i, IS \. k. S70.
• l.connrti v. Collinx (1H77) 70 N. Y.

00: lliiritt V. Flint A I'. M. II. Co.

(1SH7) (17 Midi. (il. :U S. \V. ().".!». l-'nr

citliiT oasrs in wtiicli tlu! |)rinpipU'.s

statiil in till! text were applied, mh?

.youtliiin I', t'o. V. .Si/. 7 (1H1I4I 1.12 I'.

S. 14."i. .'18 I., (-(l. :i!tl. 14 Sup. rt. Itcp.

,'i;iO (iKc nf iiiil)l(ickcd fro;;.* not nc';.'li-

(.'(nci! as matter of law) ; .l/oiri.v v, Ihi-

hitli. S. S. it A. H. Co. (1!M)1) 47 r. (".

A. (ilil. lOS Fed. 747 (use of a piece of

IuuiIht 1 in<h thicker, ti incites wider,

and I foot lon;;er. than thii otistoniary

bliK'Uiuj.', to till the space between a
;.Miard rail and a main rail, is no evi-

ilcncir of ne;,'li^!enoe aa to a brakcman
who stumbles over it) ; Krichrl v. Vi ic

Yorl: C. A II. I(. H. Co. (18!t2) V.U) S.

Y. (IH-J, 21* N. K. 7l>.3 (nef;li;renoe not in-

ferable from the simple fact that thi;

relative location of n water plufr and

an ash pit was such that an engine could

take water and discharge its ash's si-

multaneouslv) : Onqon Short Line d- l'.

\. H. Co. V. Tmni (IS't.")) 14 I'. C. A.

100. 20 U. S. ^\pp. .')20. 60 Fed. OHl

(railway company is not required to

dear its track of bnisli. It has the

riKlit to sufTer it to grow to any extent,

uruvided it does not lead the employees

into an iimlisclosed danger) ; Oohl
tlnniit V. Ilaii-iliill cf (I. Strut It. Co.

(is!H) Kio .Mass. .--t, :ni \. K. 4Si;

(tracks placiil so igether and so

curving in oppo-i .ions that car-

upon them « ill cone- togelhcT ilo not im
port culpabilitv) ; Smith v. St. /,o«i<,

K. C. it .V. H. Co. (1H7S) tiO .Mo. ;t2, :i:i

.\m. Uep. 4S4 (fact that there was an
other kiiiil of rail of which a giiard rail

might have be,>n constructed, which
would have bei>n safcT f<ir employee-,

and would equally have answerc«l it-

pur|Hise, liidd not to be snllicieiit to reii

di'r the company liable for an injuiy

caused by it,s failure to use that other

kinil of rail) : llmssniini v. I.rhiiih Val

liil li. Co. (ISHtn ll.t i'a. 401. ;-)- Am.
H('p. 470, ti .\tl. 22t! (master not bound
to raise a low bridge) ; M'Cihir v. Sorth
Hrilish l{. Co. (1SS7) 14 Sc. Sess. ("a-.

4lh sirics, 400 (railway company which
clianges a road linR from a single line

workc^d by horses to ii dimblo line

worked by Inconiotives is not botind ti»

pull down and rebuild a bridge for the

nii're reascjn that the alteration bring.*

the stone work of th(r bridge- .-langer

ouslv near the track) : Chiinim <{• A'. /.

I{. t'o. V. I>risi(,ll (ISOS) 17li 111. XW).

r>2 X. !•;. 021, Hcversing (IS07) 70 111.

.\p|). 01 (not negligence to have no bull

post at the end of a stub switch) : Ciml

tin v. Ktinmifi Citii. I', it tl. ti. (C.

(looo) \y.\ Mo. ;is(). 4S L. u. \. :io:i.

.')."> S W. lOS (maintenance of stuh

switch not negligence, tlKjugh a split,

switidi wdiild ]iroliably have prevented ;i

derailment ) : l.mtil v. A' »- Itidfonl /,'.

f'M. (l^Til) i;0 M.iss. 412. 20 Am. lUy..

XM (absence of check chain on railway

carsi negligence not prcdicable of)

;



5 :!.-.) MASTKU'.S UICIIT TO tlo IHSINIlss IN IliS OWN WAV. sr

'I'lic priiii-iplc lliiis cniiiiciiitcl i. ;ivii il;ililr us a |Mi.lri'ii,,|i f., i|„.

lllilMiT, wlicllicr till' coll. liti(, lis cliarfiV.l n.s licyliiirlicr cnJ^IimI ill till.

iiir-tnmiciiliilifv as uri^iinallv siij.jili.'.l, ,,r uciv .ival.d l.v >nuif

T' nis d /'. A". r„. V. Miiltnil, (H!i:l) „, t, V. Il,fiiiiil„ll ,f SI. ./, A' Co ( 1 <:?•)
li c. c. A. :!.•*:. l;i r. s. .\|,|., :,ln. .-,: (;<i M,,, (Hi d.iiluiiv r(.iM|Kinv n..t li.iM,.
Inl. :h.' (-iiiukc *V.uk nil li.iMiiiM.tn.- I.cimii^.. it ii„m „ ,ii,._.|,. f,,riii,r in iU
HM^ i.f |M-.iili,ir (|.--i._.|i iin.l iilluN I'll ,li,,|i,, i,|.t,.ii,| iif a i|,„il,|,. i,,,,., n,, (,

-li.irks til csnip..)
; /)M,.I/ v. /...«./ /,s- l,'..- IjHiT i, ,.if,.|-l; ./i/r,./,s,,„ V r„,,i,.

I.I..I It. I-:. (Is:k) .-ii A,,,,. Div. 27.-,. In.s (Issii, .-,j ||„n. :i77, :, \. 's . s,,,,,,
Til \. \. Siipp. ,-,.,;i (iMilf.iii.l .i,in|i.iiiv ;.(Pi; li.iMi"ii.ii 111 II ruMiil.T -liiin mi'l II

n.il liiililr for p.T-iiri.il iiijiiiii'4 -ii i.iiiinl fii-l iiinl 1 ,. |„illr\, hIi|,-|i vmhiM Inn,.
i|.v III! I'liiplMyii- \\\u, «ii, iiiJMir.t hy ll mill' It .nfir In i-niii I miil ili^miiMirt
lulling' of 11 jiliirik or iron |il:ili ,Al.n.l- llii- |.inur Innii n niii.liiiii-, ,|i,.- not <i,ti-

iiiu' liiMMTii ii |il:illnriii iinil 11 I r. wliiJM -.litnl • ;i-i iiin;il,|i. ni.M|j._.,.ii,.,.
i ; ./„,,,, y

a--i-tint' ti) iniloiiil till- i-iir. ill- .jh it, U ,,,-,,,/, ,• j|s«i.-,i iF" "M;i--. l' t.'i I \
WIS not. Mii|i|ilii'i| uiili hook-. ,1- Ill-tin K. .|ii:i in» n oviv hIhii' >i'i"v;int w.n
in;.- in iinliT to ivihIit ii. iMi|M.-iMi. to iiiiiiml l,y tin. lull of ;, ilmirk ii-n| for
-li|i Iniiii its iiliicri ;

<!, 1111,111 V. II, III- ilr.iwin;; ii|i tin. -Iio.in.r |,liinK- fioin ii
„,l„il ,( .S7. ./. I,'.),!. Ilss7) iM M,,. „.„|.,- .,,,,.,. j, I,. I, I I „ ,|||,„| , ,||,.

A|i|i. uM."> (i.viili-nii> not iiilnii-.ilili. to loiili'iil ion li.-in;.' tliil luitiil pouiT woiilil
-hnu tliiil a ilnrirk iiir llli^lll Inivi' liii'ii linvo liii'n -.ifn ilnm sIimhi nouiTi-
iiiiiii- -iil'ily run willi tlio 1 mi |ioiiiliiiL' A'omi v. 1 .,//,, ,11,,,/ 1 li'iil ) iii \,,u \y,y
In tli,^ iviir)

;
lliimilhii, V. chir,i,i„. A". /. ^-Jil. 72 \, V. Stipn. SM (ni"'li"r not

.( /'. A'. r„. (ISItJl !i:i lo«ii. Hi, i;i N. inf.-i-iil.li. fron, tlir in.T.. Ihii'iImI n ii,.r.
W. 4i:> (niiluiiy conipiny not I ml to ri.k \Uiiili foil «ii^ nnt jirnvi.liil «itli
-iipjily liiiii.l I'lirs of liny (i.iit iiMiliii |iiil- ;;iiy rn|ii-s. ninl prnvnl In Im- t,,o li-lit
Iniii; 11,111,1,11 V. Sniilhrill, Mf,/. f,,. to iir.oni|ilisli th,. xM.ik for wliirli Th,.
ilsiin 2!l Conn. .'>4S (no nMi-iilion to plninl.iir ninl lii-i lo—rMiiits n-iil ill;
fiiiin nnicliinrry ) : f'o/i (/ V. /'( ^^( .lfi«7i. K, inm, nr \. ]l,iiiliiill,iii I! C, (IS'll)
llu,/,., lISS!)) Ull Miis^, -.'IM. 4 I,. U. HI linn, 441. :!l \. V. Sii'|.|,. Kl' (,'.„i.

.\. 'll. _'! \. K. .iitt isiMViiiil injiiivil jiloyrr not liiiMo for iin injiirv to nn ini-
I.y inillin^' liis Iiiiml into co^'wIiitN mi- ployn. n.-njiiim from n riilji-inn l,|.nvi-,.n
inviTiil, I, lit in pliiin >i-lit. not rnlitlnl triiin^ iliiiin;.' 11 f„i'. hIiIiohl'Ii 11 lirlliT
to rnivrr simply lii'i-aii-o I In- niarliiiiriy >y-li'm for j;iviiii.' -iL'niiN iliiiiiiL' fn'< is
iniLrlil havi. Iktii maili' Ir^-i iliiii;riTnii-i h'y iii i'\i-ti-tiiM.. uli,-ri- II nr rmpInviM liv
iNiiiu' iovi'iimI ) : A'oi7,- v. Iiiilimi ihihiinl it is n-a-onaMv -afn) ; It, ruin, 1 v \hil-
.1/i»v ijssiii 112 Mass. rej. H N. K. 401 „rt (IS|)4| .".li' Mn. .\pp, 4|:i (niiiplnvi-r
(«lii.ri. till' iincstion is wlidlicr ilrfrnil- is not nfi;li;,'rnt Ihthii-i- j.'iiiiriis f'nr-
ant hail i;ivcn a minor siM-vaiit iii-tnii'- nisliiul for I'lnnrv wIiitU n^nl f,,r f.-r-
linns as to till' (laniirr of l.lii' mai-liinr. it tain wink an' lii^litor than tlio-n for
is prnprr tnoxiliiili. .viil.'iiiv that 11 .'ate i-ninry whrnls iisni? for ntlii^r work, whrn-
tiii-ht havi> liti'ii put in frniit of llm mt- a sat isf,,,.|orv rra-on mr lhi. liilVniniiop
Inn uin.lin-: niarliiiio at small cxpnn-c nxi-ts. as shnwn liv plainlilVs nun cvi-
nr thai llin mai'liiiin in ipin-lion, ami an- ilmii'i'i ; iri„/,7.r •', >/ /,,„;,s' lt,isl:,l ,f
nlli -r arlii-li' nf mai'liinnry slamliii;.' nvnr lln.r It. C,,. (IS!l7i I:i7 M,,. .(114, .fs S
' I'll ilistant, iiiinht as wril liavn l)«'n \V. !»JI dm ncnvrrv wlinv iirakc whirh
vpaialnl fiirthcrl: I'linil.rff v. Ihni,,. v:>u<,;\ tin- injurv'uas pnrfnl nf it^i
nni i 1S!I|

)
:i() N. V. S. U. 'M. 12 X. V. kiml. lull „ns alli'-nil In l,i. ninri. ilan-nr-

""iipp. 4.)4 (licM prior to siilmiit to tin- mis than aiiothi-r pattrrnl: ."^i rrirr v
jiiiy tiic (pirstion wlii'tlmr it was no;;- !<li,,iinii,i„ (|(i(iO) l!l(i I'a. (i;!. 4(1 \||'

W-'-w,- not to fiirnisli a j.'naril to a mii- 2112 (ni-;;li;r,.m.,. ,,,4. infnrahli! si'mph K-
iliinn; r,,ir:is,nd \. I.,iii;il,s (ISIlOi 41 caiisi. a l.oilcr whii'h l.nrst mi"lil 'liavi-
li'l. !ll!l lli.avins ro^nvl I micovnivil 1 n nnnl,. safnr l.v a.lilin" rnitain at-
iinl nn;rli,L'<'nii> ;irr sr) : A7. iH<sM-. A»»- tarhmnntsl ; .Mcf'iirllii/ v Sh,i,ii„iH
l"n;it (lS!i:i) Kin -Mass. 2.10. 35 X. K. (HMUl IIIS Pa. ".tiS, 4S All. 4li:! fnni-
4..-i (no recovery when, snrvant slippoil |, lover oanm.t h.> oliar-nl with ni"'!i.'i.ni.«
nn a wi't ami slippery lloor ami struck hmaiisi. a passa-nwav and steps thnri-in
auMinsI an nnrovereil piilli-yl : /,,/,, v. in th.. ha-emenl of hi; slnm ,.„ wlii.-li

jX- ';,';" XT '"^'''-'io';'-.
'.',*^'"' '•'' •^''--- ""• I'l^'iiitill- fell, are .nt out of tlio soli,l

4.0, 37 ^. h. 308 (similar facts); fug- earth, iiisteiul of the walk l«.ing made

vH



Hh MAMKi: AM) SlltVAM'. [ni vr.

rliiiiiiri' ill tli(^ iiiciIiimI of ii>iii^.^ A Mrv.mt. llicrcfurc, \\i]\ iic^t Im- nl-

Inwnl ti> rcliiin iiuv Mrdirt ill lii-* I'iiMir wiiicji i^ liii-cd mi ijir li\|mlli-

C-is lliiil liri;li;:i lirr i< ilii|illtal Ir tu llic li;il-til' Imi'IIIIs" ilis ill^ll'l!

iiiiiihiiii i( ^ nr un iliiiils (1(1 net in^wci' to unc or tlu' (dlicr nt" llic td

l((U iiiij (lc»ci'i|it i\ (• ciiiilicis iiiid |ilii'ii-(' : "ll'^l;"" "l)(>t InIkiwii
;'"'

"Ih'-,! [((•--iltlc ;

"'" ii( -I, (i| klliiWII 111 Il('( i\ ;ilili' ;
"" "licur'st illl'l

Iii'^t;"'- "di' iIk \(|'v i«.-t iiii(l IK'UC:.! ilcvi'M' iitliiiiiiililc;"'
'

'•.silV.-i ;'"" •S:it'(-I IsiKWii ;"'•'' "siitV.H iH.s^ii)ic;'""' "in liic SiilV.-l [xi-

(lolii -((.lie. «(i.mI. ..!• (TiiiciiM. A >iil'.'l( I'd. 1. Ill At). :ill; l.i,iiisiillt ,( V. /,'.

lii.Mcr (if iL'ii f,(t 111 Iciiu'lli. I(c- llic I""- '" *• "" 'I'''*-! ^» lii'l. ''"; liiiiii II

|iii-c (if ii-i ciiiliiiu' iiiiil (Icxciidini; a llhitiir l.i'ilit ^t I'. I'n. v. Mmiilni
nh.iU, Hiis liclii IK.I lo lie ;iii iim|i1(i|iit I If^sS] II.-, IikI. .-iiili, IH N. K. .|(l: r/,.

ii|i|iliiiii(i'. ill OWiill V. l\ i/v.,)i (
js.-iH) null,, II. ,( <,>. Ii'. <'<!. \. SmilU I ISS,', i Is

211 .Sc. S(-<. Cii-. Jd xiic. Iu'7. I'liiiii 111. .Vjip. II!": Slivtlmi- v. \\ iliii iinili.H

till' ((intcnilccl IIliI -"cvciiil flicilcr hid- Ti/i/ Hh.hir r„. ( I'.ml : Mil., .">() .Ml.

ilcn with Idiiilili;.' -hiLIcH ».li(iiiM hiivi! "(7; llnnis v. ('liinnin, I/. A St. I'. It.

Iiccii |ii(iv iilcd. h'lr (i| her lilies lo .aiiiii Cu. (ISSli) li!l l(i«:i. 4.VI, .",S .\iii. |!p|i.

(ilVci, »(f nKo «8 :i(i, :i'.i, //".w. TIki^ii -jj:. ;iii .\. \\. ^."i; ir.,)<ii.// v. i/iii,i. r.

((jllcclcd in cliai.lcr viil., jmst, dc(lur- A', f-i. iIh.sT) Tit Mc. :11i7. 10 All. 4!).

iiii; Ilic iKiiiliiiliilily nf iail\v;iy <(iiii- 'Ihiidii v. Iliifiuli, r^ir .t//>/. f'n.

j)iiiiii-i fur iiiiiiiifs' due to jh r'liiiiiiciit (Isiil) I l-." N'. V. .(1. ;iii \. K. HI.;:

I'Oiidilidii-. siiili iis l(i\\ liiid;;iH. i-l nic .s';,.i/ii) v. 11 «/7//i,i«y/ini (ISIMii It .\|i|i

tun- near llic tr:uk. clc, al-(i slidiild lii; Piv. 4!Mi, (1(1 N. V. Sii|i|i. ST.I : H ii/s/i

('(iiiiparcd. Ilidiiyli tlii'V iin; iKit all re- v. i'uninn nnil Shmii l.minthii i''i.

fcncd diiccllv l.(i the pi iiici|ili' now nil- (ISll,')) II .\li-c. ;i. (I N. V. Su|i|«. S:!;i

;

del- di-i( ll^si(ln. Sec al<(i Ilic (M-(>< ll^^ t4> l/'iwii Mfn. >'». v. Mil'iiiniiU (Isssi

in-l iilclidiM. in snlix c. h, infni. IIS I'a. .11!), ]•> .Ml. ;'7.t.

'I'wd Niryinia ca-cs cany tlic ai>|ilica- "//i./,<v •. 'I'lififfr (I.SS7) KLI X. V,

lidn df the ^.'ciicral rnli^fnnlici llian •Hi. \\1 .\. K. 'JSi;; lllihiiliji v. W/k.i N.

many cdint-i wonld lie williiiLT Id !.'((. I'X- N. Co. (|H!H1) .-,s linn. Kli, II \. V.

(•(|il in sd far as llii- (liii»idn-» nii;:lil Ix- ,Su|i|i. IHH; D'llnn v. Iinltr (1S!I7) Jii

ilc(nic(l jii^l ilialilc on llic di-lini I ;;i(Mind .\|i|i. I)i\. I!ll, IH .\. Y. Siipp. .(7(1.

tli:il till" ri.-ks were UiidVMi Id and as- " Shiiiiihiiin v. Ililloii (ISHS, III N.

smiled liV llii! .servants. In Sliimit v. V. ISH. siih iiniii. SI i iiHiliiiiii v. Shiniil,

\i niiiirl' .\i,r.i d M. Viilhiir,,. (lS|iil| 1 |„ I!. A. -4n:I. I-S .\. K, .S7'i: 7 /cni

S(i \'a. !1SS. II S. K. SS."i. appl-dvcd in v. A./i \i,rk f'ilti Icr i'ti. (ISS7) II .\.

ItiihiiKiiHl il- /*. /('. Cii. V. li'isiloii (IS'.H) V. .<. I!. .St.'i.

., \> S. K. 7.sii. it was denied '-rHii^ v. Iliiiiljunl. It. ,f K . It. f':

.'eiiei? t'or a r:iil«ay cdtiipany (ISIKIi |:i(i I'a. (ils. ^il .\||. .'117 (a ma-
il a eicil iliule «liiili was a (er is iml ImiIiihI Id adupl eveiy iidveliy
'

if it is ,-t tir,-t (d:iss ciin. in liridm' cdii-l niel idii I : lllirl: v. Ilitii

111 itniHiisiiii V. liiiiiiiini .( /'. 1/. /,'. Cu. (isss) (17 .\iii-ii. Ci.'ij, :;.,

K7 \'a. 'Mr,, li S. K. 7.sii. it was denied '-rHiis v. tiiiiiljinil. It. ,f h\ It. Cu.

to 1)0 ne^'li^'eiiei? (or a riiilway cdtiipany (ISIKIi |:i(i I'a. (ils. ^il .\|1. .'117 (a ma-
lo inaiiitaiii a ed;il eliuU

"iiKiiitrap,

strnclidii. ..... , .. .

(ISiiHi Oil \a. 41, :i(l S. v.. 44'J, il was .V. W. 7(>S ( iidl iie;.'li;.'enec Id iiiainhiiii

held that ne^di;.'( IK I' was ndt predicalile .i liiid^'c with the liii^s -i feel .'t iinlu-

df the inellidd df eleaiiiii}.' out an old frdiii the sides of fici^ihl carsl.

fliaft liv e.\eavatiiiL' the ih I'fis fnini a '^ .1 »<;. )-.s7i iii v. Imun (IS'.M)) l:ili

pas-aye' wliieh entered it at the lidttdiii. I'a. Is:!, 21 All. -.'t.

'(,7di.r V. Mriiinilh (IH'.I.I) K);) .Mo. " hiim n v. I.nivli (lS.-,7) 2(1 T.. .1.

2!I2. :!4 S. W. 72. Ill this ea-e, when! Kx(h. N. S. 221: lli.) »d // v. l/.i/iii C.

the ri-l;s iiifident to the iis(> df a corn- II. Co. IIHS7) 7!» Me. :!!»7. 10 All. 4!';

meal dryer were alleicd hy IIk! -nli-ti- fniin- v. Id i si (1SS2) 100 I'a. liol
;

(ntidn df Iidl water fdr sliMie. it was IHiiinunil Stnli Inni Co. \. tliliK (1H,S7)

ludd to 1)(! errdr to ;.'ive an in-lrnelidn 7 lldii-t. (Del.) riaO, 11 All. ISO.

which alliiwod tho plainlilT to rccdvcr '^sliiiiliunlv.Aiin.AihiirShiitl'.Cii.

unless he knew or ou-ilit to havt! known ( 1S07> 111 Mich. 300, (iO N. \V. (1(11.

of thp chanL'c- '" Clnriniu XiiihiKun I'li^sul llnil: !'•,.

- I'iniiii \\ h'ir.tr n8H2) 100 l':i. ;;ol: v. tUjbUuwuik (1802) 43 111. App. 317.

licnncdy v. .IWtit Coul Vo. (1 00 1) 200



5 .T-.l MAST s iin.iii IK DO i;| siSKss l.\ Ills OWN WAY. s:)

mIiIi' (•i(iiilili..ii :"'" *-|m -I inid siitV-f ;""' 'li.-i. fi:ilV.-t, (.r iicwot ;""•

•inn.trN|Kii~i\. ;•-'• "inM^t ii|.|ir.i\ ,,1 ;"-' "ns sitV as .•nil 1m- i.r..-

viclr.l;"-- ••!..>! iiikI 111.. -I iin|ir..v. .1
;"-' -Im-I :\h,\ m.,..| ajipnivcl ;'"•"

"IjIoI, I«>t, iind 1,1,-1 j],|,r.ivii|."-'' .1 fnr/ifri ii n jinv imt war-
r.iiiicii ill fiinliiii; |',,r ihr phiitiiilV ulnri' ihcrc i-i m. cv i,|ci iluit tJic

iili.riiiilivc arrariiiciiH'iii, ^noootnl \v..iil.l h-.wr Ihvii sil'cr tliati tlmsc
:hiii:illv ii(lii|i|r.|, and ii is aiiiiaivnt lliat ili< 'attrr wiio i-ca.s<>iial)lv

NllV.-"

A^ a iiiatli r <.{ |iii..T,iiiiv, ilic clT.ct <.{ lin' |iriiic'i|.lc new iimlcr dis-

cn-inii is ihal cv idciici' ^oin;; t,> >||,,\\ tlial smiic ctlur kind ,,f jn^trii-

nil i.iiililv wipiijrl liiivc I,,.,. II ^jiiVi' and ImIi.t than lliat uliicli c^nLscd

till' illjnrv xinMlId U- rxidndrd.-"

h. Iiislntthdiia nijiiin d /</////(;.,/,.- -Tlic siilij,.iiicd fasos indi-
iMlr llic licarin^' of the alMivi .-tatc.l |iriiiciii|c iipun iji,. currcctncss or
iiiriiiTfcincs.s id' iiislniciioiis to jiiric.-..-"

" lli'iiih.,,,! Shilr l,i„i r„. V. Ilil,.i lli.v uciv milividcil. At. llio tiiiio of tho
(lss7i 7 ||„ii,t. (I),.|.) .-,.-,11. II .\t|. |si(. iir.l.lint il haiii h^, >iiii|.lv lai<l in a•'

l-nilri V. Ilniiuih.il a SI. ./. /.'. r„. Hr.H,\,. ill ,,ii,. „f till. .Iak« kit* <,:i tin.
MS, III 71 Mo. i;ti. .Ill .\ii,. I!,.,,. 4.-,|. .,1,1,. „f .1 ,..,r ,,||,| ,|,„, pivv.-ni,,} fr,,„i
" l/,.s.vi.v.vi/,/,i /,-,,,r ,f /.,„„/,„„ (•„. |„.i„,, |,||||,.,I t..«iii,N til,' iiiM.i,- <,f thf

V. .v-7i/M„/,/_(lS!ic,i 20 ('. »', .\. :i!l(l, .-14 run,., (nil, par,. :,N„ l/,7;,„„i, v. rVm-
1. ^. .\|.|«. 7i:i. 74 l''cil. !!•.->. ,),/„ Smilh, m llnihir r„. (IHSJ) 4!»

III nin v. tlii.tli,!! Iliis f'liiil Cit.ilHHrt) .Mi,li. lilil. |;t \, \\ sjii.

L'T W Va. JS.-,, ,-,.-, Am. I!,.|>. .iiil. • h,„> v. V./v», ,f \f.' \„ll.ii H. f'o
IhiriH V. /•//„/ ,( /'. 1/. /.'. (•„. fmilHi 7: .li.,s. I'll, -27 S„. HJM; f,V„,„.

i|ss7) (17 Mi,.|,, (il. ;ji \, \\ ,;-.,. ,i„i,i ^. , „„,, f.^^- ,.,^ (|s!i;i| H,-. Ill
h'1,,.11 i:h<lrir l.i,,hl d 1: <:,. y. l/„r \|,p. ;U. rliir.i,,,, ,(• i: / /. f„ v'
I'h:, (isss) II,-, in.i. ,-,(;ii, H \. K. :w. li,i,,iii, (isimi h4 m. A|,|,, .'ts;) ; (;„i-

- lliirl ,( r. I//-./. („. V. 7im,/ (l,s|i:i| „,(,/ v. Iliut,iil„il ,( .w. ,/. /,' C, MH.STi
^•' 111 Apl'- :<ll>- -M M... .\|,|.. li.i.-..

C,/,,,, /•„,„/ I//-,,, ro. V. «,///.,!(
'

I'uiirr \-, llinniih,il i( St J /,' r„";" '• III- «1"- MS7:ii 71 .M.I. Cil. .•Hi .\,„. I!,.,, 4.-, I ia„:
'hniil.r V. 11 i.s,„,i,v,„ /,'ii,T /'.//..r iinniii- a iliari.'f to tli,. >tr.it that 11

.1 rul,, Co. (lilOl) IK) Wi.H. (i4,-,, H(> N. railuav r,.iii|.aiiv in i„,| |„„|,„| t., pr,>-
"';''-•.

,

vi'l'- III'! "l-vst an,! .af.si. iiaiU.- |,ut
ll'iris V. Aiu/iisl,! i;,clur;i (ISIK!) >.\2 ,,iilv to lis,, or.linan rare in (his r,-

l.i. :i'J, is S. K. 1171. Ill mill. ;, il lia-i ;:ar,ll ; l<,n,i,,li, v.'. !/,/,„ (;„il Co
I'irii 1,11,1 il.iwii that ihi- ciiiphiMT i> iii.t (IIMII) -JOO I'a. 1, 4!) All. .ill (.liar.',.
li"iiii.l -to si',.k anil apply i-v.-n n.-w in- appr..\...l was that thi- nia-l,r was not
vintion. lint iiinst a.lopt sii, h as is l.,ainil to furnish thi- ••hcsl" f.ppli.
fi.Mnii. hy ("xporiinci-. to iinnliin,. thi. aiiccs) ; l/i 11 ilt v. Ilinf if /' 1/ /,' („
l-'i.iti-t saf.ly with pra.tiial ns,..- f,,. (|.ss7) (17 .Mii^h. (il. ;i4 \. \V. (i.-,!l'(ap'

',' Ml"'
'^ "1 '' '"• *' '"'""'" "'*'^'> pi.niii^' an instnutioii that "a railr.ia.l

SI 111. 4l'!». lint th(> staiiilanl (hsi;;- cimipaiiv is not liomiil to clian",. its man-
iiil.'.l hy tho last i-laiis,. ,,f (his >tat<- niT of iisiii;; its >i,|,. tracks"); .4 1/,;, r-
I'MTil has l„Tii |.>cpliciily (on.i.-niiii'.l. sliii, v. ./r,iir,v (IS!ll) I:!!! I>a IH.i "1
>--jl'l<i„!i,l,l V. Mitin SI,:, I ,f I,/,,. /•„,/; Atl. H ( in-t mil ion .rroncoiis hv\viii<'li

,';' ,"^'"1 ;'• <••' -<«• ••2' I'^"'- •""'•I". the jury was tohl that if Mif ncciilont
N.i'iiii V. M„,il,i„i, V. I!. Co. (liMIl: rmii.l hav,- l.,.i-n priventod bv scri'winL'

.\1.int.) K\ Par. !)-2(l. Tli,> .•onl.-n(ion down a h.-avv iron platx- ov.'f an pni.rv
tliir,. was that, whil,. a train of dirt, wliocl whiih liiirst. th" plaintitT wonlil
..II- «a> on a curv.., a hjo.k an.l tackle ho entilli.,1 to ncoviT) ; Miiirhca,! v
!-^i.iilil havf. hccn provid,.,! to jniiiU' tho ll,iiiiiih,il if St. ./. A". Co. (1H8,)) I't .Mo
chain which pulltU the plough by which App. 034 (instruction held erroneous
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('. lintiKili I iiif Ihiil llif nislniiiii iiliihl II udojilid r(iiiiiiii* ijitiil

riii; III III, Ihiiirllnui.— It' llif t'i|i't-i ill'i' ^ili'li ii> t'> Itrill^ tlli' cil^*' will,

ill till' i>|>i't'iiiiMii nt the ;.>i'|ii'Im1 |>i'i ii>'i |>Ii , ('III i.ilii lit v will iii>t In' |)ri'<!i'

ciiliil .-iiiiiilv ti'i'in till' fai'f tliMl ilii' ji|i|ili.nii'c's (ilijri'fcd ti> oiiitiol I

Wllirll «!!« Ii:l«i'i| MM 111!' (tliiily lll;lt i\\ till' ll-f l)f "Mill ijifrit in' I'lllli ttitll.i

itrilri> Hliiivtiii;; I III- lihiiiiirr ill uliirli ii f^iill "I ri'L'li'jilii i' on tlir |i.iit nf t

ili'iiirk I'iir \\i\-' run in .1 »t<<kiiii,' li.iiii. |>l linliif." I lir "iiiiii'iiii' imirl u 1

1 1: « illi llii' Imihiii pciiii iii'_' fmw.iiil- - "I III- in-li'iir! ion h.k 11 rniiiiiii«. Ii 1.

»il« mil lln' "iifi-l win ill HJliili 111 mil Iml lliL;li;.'rllic nn ixmilv In ll-r jl i.

it. Win jiluiif nf llr;.'ll;;i'llri' I : I.HllU \. fi i 1 n ^ lliaillillr. 'I llr lll.l-li'|- iliu . I !

f ...(,»,, I It I/, /,(„
I
IS'III' >| \lj.ll. «Mll,illl 111.- «ll.lialll iir -Mfil\ nf lli..tl>i

2H!t, 17 N. W . 671 (liilil |i|-n|ii'r In iliiiiii>. lit- milv iiinliilakr^' In tinpl.

i'li,ir::r .1 jiirv tliiil a r.iilin.nl cniMpaiiy iiii-niialili'i iir ;iiii| |i|'i|i|i'iii'i' in vlnt in ;

i-. Iini.iiil 111 fiiriil>li fnr II- iMiiphMit -mil -a* i« ill Inr iIh' |iiir|ici-i niiihli !

iiml till' tiiin-.ii'l inn nf it- Ini-iiir-- n.i aii.l in niily ii-|iiiii-ilili' hIiiii lir li.i- fiiil' I

Miitalily -al'i' iiihl |irii|M-r rnllirii.' -I'm k in n-r -iirh 1 .iif. Uln'ii.iii iii|iii> cmihi'

mill Incnillnl i\i-*. mill :i {i|il ia riri - tlnTi'tiH lliilll llli' II-.' nf ilifirlivn lll.H li IllrlV . It

nml II i'niii|ii li'iil i'ii;.iiiirr ai' I lii'i'iiian, iiiii-l Iml nuly ii|i|ii'ai llial llm inailii"

rnii-ili'i in.; all tin- 1 iniiiii-taiiri i iiinl i-iy »a- ililii I ivi'. Iiiit lliat tin' iiiii-'r

naliiri' n| llii' i'tii|ilii\ iiii'iil . lull i< iml w.n filliiT iii';:liyiiil 111 il- «nli rl inn it

liniiiiil III fiiiiii-li llii'lii'-l iiiarliiiiriy nr ill 1 1 lit iiiiiiii;.' tn ii-i' it. 'I In- iii-t iinl 1.

null lliat can In' pini iirill', inhl'i- v. in i|iii-linii iiifnrtn- lln' jiiiv Ihal 1

Ihiiiitili"! ,! SI. ./. //. Cn. |1H^7) !i;i Mo. ina-liT i- lial.Ii' it tin- iiiarlii'iniy i- :

"11. ."> S. \\ . H|i»
I in-h'iirl inn iTrnnmiH fi'ilivn: in nlliir wnnN. thai tlir ii-i- • I

«liiili ilin-il- till' jury In Iiinl fnr tin? ili I11I i\ • niarliiniTy i- ni"jli -:i'Imi'. I !"

pl.iiiit ilV if till- ili'li'iiiLiiit railu.iy rmii iii-lniil mii rrinlir- tin- iii.i-Irr liaUj.- if

pally ii-i'i| a rnpi-, iii-trnl nf .1 I'liaill. Ilii- iiiailiiiiiTy i- ilrfiiliM'. Iin»c\.i

fill II rniipliiiL' lii-tHi'1'M t\M> nf till- I'ar-i niiiili I'an- ain' pnnli nri- liasr Ih—ii .

nf a uiiil-iiii; Ir.iiiil ; Miiiilinnl v. Ihiii- ini-iil in ilt -rlri I inn nr ii-i'. ami ip
'

tiil.iil .1 SI. ./. /•'. >'ii. (H!i'l| 10;i Mil. \\illi-taiiiliii;r tin- fart that I Im iiia-i 1

J."il. I."i .><. W .
."1:10 liii\.>hin<_' saiiii- may t"- iyimrant nf tin- ili f it- In 1

far.t.-l; llinf r v. \l, in mill lIS'.M'il i:i:l nia'iliilii-. Nn nisi- ;;ni-. In Ilii- 1 \ti-:it

.\tn. 'JlfJ, .'II S. \\ . 72 I fnr in-lrinlinn In an i-.irlii'r iliri-imi liy llm -aii'r. ini

lii'lil I'rniiiiiiii- -11- null- 7, s";i)in. It. Ilm mllmv iiii,' iii-tnii'liini u.i- api'in. I

i- irmr In ipialify a ri'iiin-ti'.! in-triii'- "Il i- lln- iiiiprralivi- duly nf r.iil.

linn llial il i- inl inL'li:;. m 1- fnr a lail- iniiip inic- In ailipl ami ii-i- all i

rnai! rntiipaii\ In II-I 1. 11- nil it- rail- iirnM'iiiiiiN in i-iir- ami tii.irliiini-y

l'iiai|-i iiinl in il- y.iiil- lln- iniiplim.'- nr iiilalril (n iii-iin- -afity tn iinplim.-
<li'ail»niiil-< nf ivliiili ii'i lint nf ntilfnrni ami pa--i iii.'i'r-i. nml In ili-r.ml all "<

or i-<|Ual lii-i;:lit-, liy tin- i-nnilitlnn that -rriiri' ami ilaiiL'i'rniw rar-« ami inarliin-

siirli ilnailw I- 1.1 iniipliiiL'- all' in I'ly." SI. l.miK <( .*-'. /,'. If. <'i>. \ I
'

otinr ri-|i<i 1 - -afn appli.im I'-i,

—

<'-pi-- Iniiit (|n77i .'ill linl. .Ml. 'Ilii- riiliir,'

cially \\ In-n- tln-n- i- im alli'jatinn nr i-- -i-.-ni-^ tn liiivi' rnnfniiinlril tin- 1111-, -'

sni-tlial till- rniiplitiL^ ir ili'ai|\Miiiil- ,iri! nf can- nwcil In |ia--rii:;i-i- with 1 1

nlln-rui-i- nii-iff. /'. i.i.m//. hhi'i) ('.,, v. nwi-il to si-rvant-i. Il i- cvi.li-iill\ .1

Uliiiii'ili (Is^i'ii Ul Iml. i'iS7. 1:1 \. !•:. I-, ri-i-t.iil witli tln-ci-i- jii-l iitnL ;i i

IKiC, in l.u.,,^, :!lr ,1 \. /,'. I'll. \. (Ill- li.i- lii'.n cnmli-iiiin-il in l.nl., shm, ,1 \l

.

(ISX-J) -I Iml. ,'iil. till- trial jihIlti' in- .'^. /'. ''n. \. .MiCunuirl: ( |ss| 1 74 Ini

dtniclcil Ihc jury a- fnllmv-: "It hhiiIiI IIO; I'llllrirl: V. I.ill.i slid,, ,(- .1/. N. ;.'.

In- iii-Lrli'_'i-m-i' upnii the p.irl nf llir lie- C... (IS'^-J) h:i linl. I!M.

fiiiilaiit In ii-c a i-iali fm- Imi-tin;.' tiiii- All iii-trili-l inn tn tin- cITi-i-t that :!.

I -rs, that, vva- ilcfcrlivi- in it- i-nii-lriii-- in tin- npininn nf tin- jury, lln- ih-f.-'i i

tinn, wlh-n -aiil ciah innlil have liccii ant. ill lln- n-c nf nicilnaiy i-aic, mi .1

niaili' i-niiiplcti' mill -afc. or there were tn have fiirni-heil an appliain-i- -iiiiil i'

(ilii-r- tn Ih< sci-iircil that wen- cnnipleli- tn that ii-eii l.y a -pii-ilhil pi-r-nn v.

m

ami mil. il,iii'ji-rini^<. The ilefenilant wa-i liail te-li!ieil in tin- i-a-e. they -Ini: !

Iiiiuml In pincnic the I <— t. crali fnr tin- liml fnr lln- plaint ill', i- lint n|ii-n In iii'

pitrp'-i- it ^^.-i- il"-!: ..tUer-- i-*- 1 h.- .|e- ..!.-.,. 1 ii.n tliit it i- ..jiii> il.nt '' ,n> :
feniiant nm-t In- liclil ri'-pon-ilile fnr tlip -trnclinn that tin- ilefi-nilanl is liniuel 'd

injury ri'.-ulting to tlic i>Uiintitr from aUupl some particular iniprovciiiL-iit. It



I !<;) M\sTi:irs uimir it» im> i:i sivkss in mis uu\ w \v. oi

iiH.l witli.iut llir (M'f. (. ,,i' ;:r>iiti !• .•nr,. iliiiii iiMi.iI .,ii il„ n.inr.t
]i.irt.-" S.'.' 5.^ ;;(i , / .V, ,/., „„/,

.

36. Rationale of thi5 principle— ((
,.,ii|.ji,. ^< ;,:, .-,7. i„,sl.,-~

II. \ii iljil'luilfiuii uj Ihr iln.lniit iif ilssiiiniil'in,, ,.f,i-l.>. \'i,.ufi|

iV'tii "'III' «hiiiil|Miiiit, ihi- |<iilii'l|i|.- i^ i«-.'iiliiill\ 11 .|i ilii.'li..ii tViPiii tli(>

|.riiici|i|i', t.i ill' .|i\.|,.|«.| ill a laicr cluiiilir ( x\ 11. ). iIimI a MTVaiit as-

1- till lift Id (lie jury to ili'l.riiiiiii- <'!iii |i.ii-,iM.. tlu' m f \W iiiiitmf;i.'-
uh.iiicr 111!' ilifiii.l.iptt liii». in llii'ir tiii.r wi.iil.l iiiti In- ihiri-icnl in priiiii-
C|.iriiiiii. .MMci-iMl ..r.liii.iry liir.'. Wln.l- i,|,. uImi .lh.ii|,| i'..|ii jinii- lli,' iim- m( a
.; \. It./s.,), \lf,i. r,i. (|ss;i» |:i.-, Mn.«. (iMililini,' whi.li, in || ,,.,|| „f „ ,.„„.
J'll In l.n 'imiirr V. I'lihiiir l//>/. C... Ilii;;r;il nin, umihl snli|ii I |,i, fin|.lni'i«<
i1:knM tiO s. ". lft:i, :1s S. [;. |:t.i. it |„ yr.Mt.r ri-K, tli;ui «..iil,l ..ii.. .,f ',li(

\»;i< lii'lil that 11 ri'<|ii.»ti-.| in-lni<lli<n fiiinl ii.n-liii. li,.n. t ni,i|i.ii i>.ih« in
thill till- ii|iiT.iliiin I'f .ill ni:ii'|ijiir!.v i-t iiMMii raMi- iiiijiil In- iii.i.li. m j| h llij^ ,.,!...•

nhiiiy iillfn'l.-.l with nii.ri- iir Il•^<^ dan. in nil tin. iivi,.iition< .( lifi. Nmv. anv
(.IT «a< |>rii|uil_v nfii-iil. in mmiIi in- ml.- i>ii ilii< ^nliicrt nm-l j.i- a ;;i.fii.|a'l

-tnictiiin Wii.s a intTf .-tiitiini'iil nf f.ut. ml.', ami not mn- tn In- ajiplMil t", r.iil-

Mill iiuiiri, <'nn«i(lrriii:.' tliat tliin «tati'- n.ail ri>ni|> inii-i nlonc. It will In- pi.r-
II;. lit «.!« iriiTily iiiii,.,liiil..iy In |lii. i.iv.il tli.it tli.. ri-k in I he im«|. w.m
a--, tlii.ii of 111!' cl.i. Irlni' Miat t lii' .Muiiii.l -luli a^ w.itiM alViit .inly tlir iininii
..f li.iliilily i* nut il.iii;;.r, l.iil ii.';.'li- .iii|,!,.y.-.|. an<l tlial Hli.itn',.r .liilv « .n
;"'i'''- iMi|in>i.,l liy til,. (iriMiii-l.irii c- ii|H.n anv

/ii,/ifi)i(i;)r,;;«. /(. ,f \l'. If. f,,, V. on.. ( I, I lian. h.i.l ii.|,i,.i nK i,>
Ihnniiiiii (IHT.-.l 77 III. ;iii.-i 111. ml,!,, ^mli |M-r.iiiis. Th,. ca-,. i n-,.,|ii,'.til Iv
liiill',-!.' in railuay <Mr<) ; Tin- S'lu/iii cli\,~ti.il nf anv <|iii-li.in cm-i'IiI -n,.), n"-.

llMIJl 2 ('. ('. .\. lOJ, H r. .S. Apj.. 111. \M lll.l cnnriTli 111,' iclltinn "f llia-l.T
.".I Kill. 01 l!i.vii«iiii: (IS'.ili 4:» I'.'.l. ami -.n.iiit. am! Ilic -.im,. ml.' »,,iiM
:!M:! iwliicli iiM|iiiii.,l iiiiiri' ciiv in ,.|> t;">i'iii the c.i.,. lli.il «nii|,| ^,i,v,.rn h.t«
iTiti' it lliaii »niii.. naiir nin,|,.rn ina- tin- i|ii,-l inn In ari-.' l„t\v,.,.M tin- farni
rhiiinl. In //. Wtniiii-, .1. ,1 .V. /,'. »•„. rr, til,, nil, haiii.'. nr ili.- tna ml fact hut
V. CiUlrrnh; vr (ISTC) ;i:l Mi.li. l;i;i. iiihl tin- |i,.|v,im in \\U (ni|ilnv. Villi
thi^ paitiiiilar jilia-r nf 111,. ;.'.iHial tiiMtini.' it a- a i|ii,.Miinii ,,|^ .ii,h l,rnacl
jiniiriplf Mils tliiH liii'iilly (\|iniiiii|,.,|l.y ii|,|,lii'al inn. u,. ,l.i nnt |.,i,,iv,. anv
.lihJLM. Cnnli'v. ill a (MM. « Ill-re ii train firmiml ii|inii \ilii,.|| ij,,. |,|aiiitiir's ra-.'.-

h, 111.
i
«as injiirnl nwiiiL' to till- f.iit that, r.iii ~afi|y lie |il:uil,i|. uhirli rniiii~i

iin nlil rar ua-< iiiinli InuiT llian tliuM- slioil nf thi-i: 'I lial llin |.iiipl.i\,.r ix
ri'iiiiiniily n-cil liy tlu" railway cniti- limlrr nliliiiatinn tii hi- si-rvanls' ihlIit
p.iiiy: ••Till' car which w.n tlic caii-i> all circiiiii-lani c. tn mak,. ii«,. nf ih,.
(if the injury in tlii- ca-c wa-i n<il in it- saf.-st kmiHii applianci-i ninl in-trii-
M-lf il.in^iriiiiK nr unlit fnr \\*t: In ini-iiN. ainl i< rc-pmi-ililc fnr anv fail
Kiiplini,' it. with other car^, peculiar iiie In ili-cinl what is imt -mli. !iii,| to
c.iiiliiiii was ri.<|nisitc. niaUini; it iiiiir,. -iipply its place with snin,.tiling' safer,
liaiile to cause injury than \miii|,| a car .\iiy ilni-trine so far reaching.' ""a- this
iif Illiire ninileni inll-tnntinn. Its u-e, wniiM liiaiiil',.~tly li,. ill -tnicl ir,- nf till',

till ri-fiir,-. niaije the ctnplnytiient iimr,. e,.|ieral rule, ami wnnhl aliim-t. iii.iki- the
il.iiiu'eri'iis than it ntherHi-e wmilil he. eiiiplnyer the ;:iiaraiilnr nf his s,.,-vaiifs
III tliat, particular tlie cuise ina.v Ih' inin- -af,ly' in his emplny. lint uii.ler anv
jii'iv.l In that of a farmer wlin. uilh Ics, -eiimis res]Miii-.iliililv it Hniihl Im-
kiiuwliih.i. on tlie part of himself ami inipiis-ihle i,, sii,|.iin' a juili,'iiieiit;
t''"-i. in his eiiiph.y that a hnrse he has a;;ain-t this .' .f.-mLint npnn 111.7 sole
I1...I in ii-e is ili^pnseil (n he fractinus ernuii.l nf a tailiiri' to discnnt iniie the
iiihI unmami;.'ealile, eniitinues nevi-rt he- i if this car. In anv lieht in wjiidi
I'-- to 11-e hiiM in his husiness. i( may Ih,. ,| linn <an he vi'ewei]. no hreaeli
111' iniiipareil to that of the merchant nf iliily can !„ char^'eil ayalnsi the ili-
«''" c,,iiliini|..s fo niake UsO nf a tliiiil firiilaii't, iinlc-s it lie theTlulv to imikn
fur Iii,'lit, when somethinL' else which is the eiiniln\ m, nl as -ai',. f,,r the p.jrsoua
wiiiiiii iiis reach has h.s-n ihimnistrati-il eiiiploycd a.-i was iio.s.sililu,"
by ex|)t;ri<;m,t; to be safer. So far as we
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suiiios all llio ordinary ami dhvimis risks of tlic sorvicc' In all, nr

nearly all, tiic cases in which tho master's oxcinjjtion from liahiliiy

has Ix'cn juit upmi this firound, the servant's kimwledire, actual or cun-

strnctivo, of the risk, has been adv(>rt(>d to as one of tiio elements in

volved." The cdiinectidii between the two priticiples is indicateil hy

sneh forms of statement as this: That the servant assumes tlie ri.-k •!'

injury, not only from the perils ordinarily incident to his sevvi<'e, Imt

also from s])ecial hazards existing; because of the parti<'ular means i-v

method used by the master in the conduct of his bu.-iness. of which

the servant is informed, or which ordinary care would disclose td

hini.^ Under this aspect of the .' x-trin^' its justiticatinn is to be di

-

' So pxpros^ly statcil in U'liiiir v.

Viiiliil SIdtis l.iiillur Co. (101)11) 107

Wis. 305. 8:) N. \\. 47.'i: .\niUrsi,» v.

lUiiinU C. It. Co. (IS!)'.)) lOi) Iowa, 524,

HO X. \V. 5t>l ; ItdUiiil V. (Idlirttdii. II.

it S. .1. A'. Co. (1895) 8!) Tex. 72, 33 S.

\V. 334.
' Svt; for oxaiiiplo, I.iuld v. }nir Itnl-

ford It. Co. (187ti) Hi) .Mass. 412, 20

Am. Ki'p. 331 : Fixl; v. b'ilvhhuni II. Co.

(1,S<.)3) 1.-.8 Mass. 23S, 33 X. K. 510;

Thiiin V. Ohl Coloini It. Co. (1S!)4) ItU

Mas-. 353. 37 X. K. 30!) : Ohcn v. .4ii-

./cries (1S!)7) HIS Ma>s. 201. 47 N. E.

!)0; Ihiiilt V. riint .0 /*. .1/. It. Co.

(1887) 07 Mirll. 111. 34 X. W. (m!) ; .An-

thon<i V. I.nvrt (1SS7) 105 X. V. 501,

12 X. K. 501 ; Itohin.ton v. [>htiiniy

(18!)8| !)i; Va. 41. .30 S. K. 442.

' lliniihnm V. Coiu-ord it M. Co.

(18!)(i) (i8 X. ir. 507. 44 Atl. 750. He
who <'m1cis tho service of uiiotluT witli

thfi inacliincry and implements of tlie

emplo.ver's Imsiness in a ^liven oonili-

(ion. with knowled^'e of sueh pondition,

waives any claim )ipon Iho. employer to

fninish ot!lier and f.'ieater saf<';.'u.ii<ls."

//(ii/f/cii V. Siiiillnillr MffJ. Co. (1801)

2!) Conn. 548. "Wliere tho employer

and tlie employee aie equally eompet<'nt

to judjri! of the risks and hazards, and

hol'h have e<mal kno«led<,'e of the sur-

rouiidin;.'-. the eniid<iyer cannot he eiilp-

alily neyliu'ent as towards the employee,

alliioiiyh the work may he danficrous or

hazardous. nn<l allhuML'h it miyht ho

made safer hy tho employer if he should

ehoiKo to do so." Itiish V. Mixsoini /'.

/,'. Co. (1887) 30 Kan. 120. 12 I'ac. 5S2.

"If a ser\aMt. knowing the hazard" of

his eniploymetit as the husiness is eon-

ducted, is iniiiri>d while en;:a;;ed lliero

in. he cannot niainlMin an act inn aj;ainst

the master fur the injury mi'rely on the

ground that there was a safer n)odc in

which the husine-is nii;,'hl have l)een con

ducted, the adoption of which would
have |)revented the injnrv." Sivniii,ii'<

V. ChUnijo A T. It. Co. (1881) 110 111.

340. In Iticlinrds v. Itoui/h (1884) ,"i.l

•Mieh. 212, 18 N. W. 785. the coiiit,

after assert ins *'ie ri^ht of the emplovii'

to conduct his husiness in his own wny,
]iroeeede<l thus: "Thero is no quest imi

in this case but (hat the injured parlv
had as much knowled<;e of the ma<liiiic

and appliances nse<l. and of all tho cir

eumslances rcdalin^ to the niachinciy
and its safety, as did the defendants or

their foi email. There is no showing' in

this ease that defendants or their fc re

man did not use <irdinarj' care and pni
donee in protecting the plaintifT ajraiii-t.

dangers not within his knowh><lge or eli-

ser\ation and the accident of which lie

complains, and this is all they were re-

quinxl to do. The risks and danger-,
whatever they wore, so far as the rccm 1

shows, were voluntarily assumed hy tli.'

plaint ilT, and no question is made h'.it

that, he was fully eapahle of under
standing and appreciating them; and in

such ease the risk was his. whatever it

might 1)0. X'o employer hy an implied
<'ontraet undertakes that his niaehiniTy

and appliances are safe heyond a com-

tingeney. or even that they are as safe

as those of others using the same kind
of maehinerv. 'or that ai'cidents shall

not result to those in his sorvieo frnni

risks which pi'ihaps otIuMs would guard
against more ell'wtiially than it is done
hy him.' Xot only did tho injured

party in the ease know all the danger
ihero was in using the machine that tlie

employers or their agents knew, hut his

position was sueh that if any chauL-e

oecurri'd or was made invidving an in-

crease of danger he would he the lir-t

to see it; and if he continued his scrv-
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(liiccd, in tlic liist anMl\>is, fnnii cunsiilcnitiojis rrfcralilc to iliatliyix)-

tliitical comlitioii of social aii<l (coiiMiiiic frci'dum wliii-li is assumed

t(i inrvail in the cotiiitrics wImtc tlic (•oiimicni law is adiiiiiiistcrcd.'

ill- aftiT siuOi cliiiTi;.'!' «illi"iit )iri>tc-t, tlic *itii;ilimi «itli ri'^'iiiil ti> iini' |);irtip-

il wi'iilil !)(• ill liis ci|iti.iii. iiml if injiiifil mImt cIm^s of c.im*: '-II Ih iicc.-«iry

111- «<mM 111' iciiH'ililo^." i«r niilKKwl ciiiM|Mnirs ti; jiiil. tip st nii-

Tlic fcilloHiiiH iiiiiark-i in n (lUicnlim,' lines iic-iir tiicinuli lo llii'ir ii\i(k> fur i

iii(l;;iiiciil, ill Yi'iiiui v. ,S///m- iivf , H. d- \. to lie |Mi-~ilili- fi>r |.i-r-.iii- mi llii; train.t

V l{. Cii. ( lh!l!l) 'l.'i AJ))!. Div. -I'm;, (U In < : ill ccilllilrt with lln-iii. . . .

N. V. Siipii. '^IIH. will In- foiiiul sii!:;.'(-.l- riiiri- iiiii~l Im- siunc imiiil williin flii"

jvc: "!• • ]iri'ViiiIiii;,' opiiiinii the limit wliicli it is im— ihli' fur ii man on

i;in('riil rui s ri ;rMizi'il tlial tin' a train lo naili, at wliiih tin- railroad

cotiipiiiiy lias a ri;;lit lo li'iil<l wilhoiit

nut ire. anil to assimic that lliiisc on tlu;

trains will kirp out of tin- way, Kvi-ry-

oiii- knows that llicrc is (lin;;ir as soon

as 111- tills outside of tho lino of tin;

cm
]ilii\c<' assumes apparont risks, 'riie

learned jiiilu'f then proci-inU to say that

this rule has no ..ppliiation wlurr tin'

linistcr has not fiillilhd the oMi^ratioii

\itiich rests upon him to e\inisi- a rc>a-

-oiiatdc de;.'ree of care in fiinii-hin'.' Iii^ train." Tluiiii v. 0!il fnhiinj It. Co.

rvanls safe places in which, and siiil lIS'.Mi ll.l .\la.s. ;!.-,:(, :!7 N. K. :»•!). It

Imiltc.l. think, that tli(>rhle appliances and macliinciy with nni-t

vvhiili, lo iM'rlorm the >erviiis liipiired learned iiidj.'e is not very happy in the

ef thcin. Ill this, to my mind, is f.mnil cliuicc of the parallel iii-laiici>s adduced

the fiindanicntal error in this di-ei^ion. lo corroliinate his coinlusioiis. Tlicro

If. befori' an emplo,\fe cm he Inld to is no incon-i-ti'iicy in ci din^T th.it

liave as>umcil the apparent risks of the paralhd traik- may with jiropriidy !«•

pliice provided for him in which to Imilt so clo-e to caili other that an cm-

vcrk, the master is liciiiid to use rc-a jdoycM' piittin,u tiis person out-ide the

Minahlecarp to make that place safi'. the iars Iravcdin;; on one of the tracks is In

(idctriiie of the assumption of upp.ircnt diin;.'er of lieiii;; struck h.v those travel

risks is stripped of its \ilalily. and in;; on anothe- -" '
'- 'anil in dcnyiii;; at the

same time I hat a railway cnnipany is en-

titled to Imild «caltcred structures dan-
j.'crously (lose to its lines. .\ perfiH'tly

sati>faclor,V diircreliliatinv' element is

furnished hv the fact that ill the one
case lh( iiiL'cr eriN'.teil hv coiiilitions

iiioans nothin.ir. The jury may then say

tthcther the ma--ter has the riiilil to u-'

machinery and appliances that are not

iif the latest iiatlern. and whether his

failure to provide the hcst macliiui'iy

lunl latest appliances is not a viiiation

iif liis dutv lo use rea-onalde (ar.'. Hut

to provide for ju^t this condition. Hi" leriulh of the track, the train hail

liiii-trinc of assumed risks has ari-eii

ami found its place in the law of in-.^li

yiiie. The master may |)roviile such

place to wc.rk and such machinery as he

i-liidi choose. If the servant niuler

which, as they suh>ist aloii;; the whole-

a re

M'ver ]iermittcil for a nioua'nt to for-

^'cl : while in the other, as the si-rvant

is rcipiirei! to encounter a nuinher ol

se|)ar;ite and distinct hazards as these

liemsclves at irrcLTiilar inter-pre«i

takes the emiiloymcut. and contiinies vals ah n;.' a strip of space elsewhere

tliircin. lie assniiies -.uch ri-ks as are free from olistruci ions, he is very apt,

iaiiilent to the situation and ohvious." at critical ooniunctures. to foriict the

SiH' also the c.isc-. cited ill S$ .") 1 cl .s../., cNislcnce of the particular one which

p,,xi, it most oonccrns him to remember.

In Rnp'iv V. 7'o'<</o. .1. I. >( V. M. A'. Compare S Ii:!. ;K^«^ The analof.'j' of

Cl,. (lSii:i) !I7 Mich. :;ii.">. ali N. W. til-', the passeiuier is still more irndevant,

tlic decision Ihiit the di fi mlml was not for the ohvious reason that it is soarco-

limnid to hallast a sidi- triuk was put ly piwsihie lo cnuceivo of cdrciim-tances

IKirlly on the L'lound that it had a rijjhl under which there can he any call of

to a-siiine that its employees would oh- duty which wiiulil justify him in heiiit;

Serve the coiidil ii ills, -modifying' some outside a ear. while in the case of train

ttliat the elTcit of what w.is l-aid on the bands the necessity for assiiminf,' filch

:'r-t appeal (IS'.ii). !i| Mich. liT'.', .">l N. a position is constantly arisiiifr.

\V. 101)4. 'Sit'l'iflililiim Iron Co. v. IVWss
In one of the Massachnsctts decisions (lUUO) 40 C. C. A. 270, 100 Ft'4. 45-

dlnadv cited, lluliuta, J., siunuicj up

' .*\
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A dnctriiif lnis(>il iiji. n tliis foiiiuliitinii evidently finds its must up

prolirialc licit! <<( net ion in tiiuse cunditinns wiiicii iirc ndvniiil iiml

pirniancnt. An ('ni]>lii\i'r, it is laid dou-n, dwcs a sci-iant no dnty t..

cjianj^f liic const I'uci ion and aiTanucnicnt of liis jilant in tliosc ]iarl^

wliicli were in irood repair and plainly visihlc wlicn lie entered iiii

the contract of eniploynicnt. It is one of tlie imidieil terms of tlic

contract tiiat the work shall lie doni' with the constnictjnn and jx'rma

nent arraniienients which then appeared.'' Xnmcrons exein]ilifica-

tions of this conception will he foni.d in the cases cited in cliaplcr

VIII., JiiiSl.

b. Ji'i'iidrnd iicrcssnri/ hi/ iJir jiivij sjislcm of ii'.'ils.—In many ot

the cases tlie ])rineiple now nmler discnssion is referred to another

consideration, which jilaccs it iijxin a fonndation which is entirely

distinct from and indejiendent of that supplied hy the theory of an as

snnijition of the risk,

—

viz., lliat, under the coninion-law system of

procedure, the etfect of adoptinjn' a diirerent j)rinci])le would he to in

vest tliP particular jury which nii,i:ht hapin'ii to he impaneled with tin-

function of determininj; ahsolutely, in each ami every instjincc.

whether the instrumentalit • method of work which caused tlie in-

jury was as safe as it our' have iM'cn. It is asserteti that, und( r

not an a]>propriate Iwidy t/> decide .such

<vliieli is supiwscd to ho conclusive in

many circumstances, a ]i

a question." The argi

' Lrmoinr v. Ahhirh (lOii.ii 177 nimibcr tlioy roqiiiro for ciirrviii}; on tin-

Mass. 8!t. .'>8 X. K. 178. Coniparfi tlip 1ni-iii("is of tli(> lino; and tlu? (lUi'slinii

luniriaj.'!! used in Hull v. H'd/.c/iiW it lirnpox'd was not a pricier oiii' fnr tli'

.<. Slrirt K. Co. (inOl) 17S Muss. !IH, jury." It lias also Ix'cn laid down lliit

no \. E. 0(iS: I'lirljis v. ('hitinio it- .V. tin- di'lcniiination of such ('nirinn'riii;,'

W. I'. ('i>. (I>i!l0) \-li Mich. 171, SI >«. questions as i\\i\ propriety of haviiij: i

W. 101, 84 X. \V. (ifl. very -liarp cuivo in n yard should ii"l

"The earliest case in which thi-i as- he h-ft to tlio varying' and uiiccrtaiii

pert of tlie jirinciple is adverteil to opinion of jurors. Tiilllc v. hilrall. a.

seenia to he ,S7,-i;//> v. I'.dslrni Ciniiiti'X II. i(- M. I!. Co. (1H>(7) 122 V. S. ls:i,

H. Co. (lH.-.:n ICxch. 22:i, :i C. •'» L. ed. 1114, 7 Sup. Ct. Kep. llr,i;.

T.. Ui'p. IS.'), 23 L. .f. Kxeli. X. .S. This is a stnmj; pase, as the cune in

2:(, whiTC it was hold not to 1k' a question was so sharp that tho draw
ipiestion for the jury whether the heads of pars ran past each other wln-ii

nundier of servant-i employed liy the they met. That the jury is not pi-e(!uil

defi-ndant was sullicient fiu- the per- ed from eon-ideriii;.' all ipiotions of eii

forniance of tho work. '"As lietucen the frini-erins.'. .see § (iSe. jioxt, note 7.

pu'dic and the company." said .Aider- It. is ermr to >nl)niit to a jury the ipi'-s

>oii, 1?.. "the former may he the jiroper lion whetlier a -^idini; was properly cnii

iudL'es of the nunihcr of servants re- structed ^\ith respect to security a^'aiii-t

ipiiied; lait that is not so Ix'twccn tho a car hein'_' Mown out on the main track,

companv and their own servant-.'' Tiiilrhcll v. ilrnnd Trunk li. Co. (ISSih

Ihis is an attempt," said Parke. H.. .ill K.hI, 41il, followinjr 7"(//c v. Diln^ii.

"to pa.<t upon the jury the duty of fix- (!. II. it- If. A', t'o. siipra. That enji

in!.' IhiMiumhcr of servants which a rail- necrin^; cpic^tions aro not ))ropi'r on -

wav company ouL'ht to have; hut in a for a jury to decide was also dechu- I

ea-c> like the pre-ent the company are in i'hunno if /,". /. A'. Co. v. Drisi'ill

Ihemsulvoa Uie piupu- judycs oi the (KS'.iSj i7i< 111. 3:i0, i2 X. E, U2I, i';.;-
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t'livor of (Iciiviiiii the sci-Viiiit tlic |)rivil(i;i' i>i luivini; liis rii;lils cdiisicl-

( ird ii])iiii tlii> liiisis is tliiit, if jiiric.-. were ]ici!iiilt((| lu ii|i]ily tlic t<st

iif ('(Miij);ii'is<iii ill this iiiiiiuicr, liic views nf (iitlViTiit juries in llic

s:iiiie jurisdictiiiii iis to the sij;iiitic;iiic(> of fjicts sulisiMiit iiilly iileiili-

cal iiiiuiit lie entire ly ;iiitiij;>iiiisi ic, ;lie re.-nll lieiiiir lii:il ii winilii lii'

iiiipissiliie tci ol)l;iiii iiiiy tixcil stiimliU'il cf ;iile<iii;iey ami safety.'

vir-in;; (IS!I7) 70 111. Ap|i. Dl fii*i-..f —wlial fully iippinr-i in tliis rasi-

—

liull. |Hi~t. on sinli -uilclii. Ii li;i- Iiccn tlial. Ili(nii;li ilio ilc\ici> liail Imi'TI kiKiv.n

liilil. Ik.ucmt. Ilial an ia-l nirl inn in 'ii Sni ~cvcial \i'.ir>. tlic cvpci'ts in cliaiL;!!

;iiliiiii fill- injnrii-- tn an iniiiluyi-c in an cif railmaiU IIm' npiiMlrv nvcr. n:itarally

ii'iiM niaiMifai't(ay. tlial lln' jniy cinniit -nliciluns as they nMi>t lii', i>n ;.iciMniU

laicli-ilakr ti> say limv ilrl'i'inl.iiil"-^ rail- nf |iii-iPMal iiih ir-t. if nut nf Ininianily,

Kiail sliall Uv 1ci(mIi-(1. wliat -will answer to diniiiii-li llic ii~ks l.o life, liail failcil

ils iinrpiix's. and what will imt, i^ ciin- tn lie icinvim-cil of tlu' cNiicilii'ticy nf
iii'iius, as calcnlatril to nnilnly ii'^liict nial-.iiiL' n~n of tin- Mncl;, lhj~ slinuin^

llii- Ic'.'it inialo ini|Miry of tlic invy. «nnlil liavc niadc out a ca^c aL.'ain-l tin?

Ill I'v.-i V Hi Hill I:, III 1 11,11 ra. ilS'.iSi .•'il clcfci\tlant vvliicli i-ii\i!(l nnt. well liavo

( .
('. A. ^li.'l, .")',! I'. S. App. iiJ:'. US Till, lircn an-x\cic,|. 'IIki prima facii" show-

J.i, iiiL' that the d.vicc li;ii| liccn lia>lily, if
' Mrdlmiix v. f'liiiiiilii S'liillirni liriilur nni In rcllc~- ly. inlnptol, «nulcl ccrliinly

ll^iilroailiii'i is at l»'-t a hn-inc^s with of acridcnt-; nmrc lliaii va-^ ilnnc. All

iiiiny ilanjri'i's. nn<l scarcely iiny nia- machinery is ihiiiL-cnais tn a jfrcatcr <ir

cliiric. implement, ipr expeilicnt inaile Ii<i! les* exleiit. aTiil pail ienlaily when oper-
nf in it lint is lialile at. snnio times ami ateil liy >team. The defendants hail to
Miiiler snnie circnm^tain'cs to ini]Mril -idecl the kind of maeliincry they
liMiiiaii livc'S. Suppose tlM> Idoek hail wi-hed in <-nniliii-l.in;.' tlicdr lai^ini—;. At
liii'M made ii-e nf, ami an accident iiad tlii< day. when inventinns nf machinery
ciciuied which wa> tlininjlil to he at are nf daily neciineiice. frcipient ly a
Irilait.ilile tn it: how. nii the plaintilV's lai;;e niindicr nf diU'iTcnt kinds arn
tliiiay. wniild the dciciidant haxc e\- made tn accnmplish the same pnrpnsn,
ni-i'il its(df for adnptiii;; it? A jury and jrrcal dill'erence of opininii exi-l.s a:1

Midict in favor nf il> u>e in a pi'vinui In the kind lie^t ailapte<l to the n<e in-

i:i-c could lio no protection, fnr a ver- tcndi-d. in the minds nf men well skilleil

'hi I niake« no pricediiit, and scttli's in their ceii-lruel ion and ti~e. The
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The r-iiso witli wliicli wiliicsMs ciin \)o foiiinl to tcstifv on oitlicr si<l(>

as to siicli ii matter lias also bueii referrt'd to as an imiHU-tant eonsitl-

cration in this connection.*'

till? C'liirt ami an iniii-liro a]>i)n (lio

party, alike iiitoliTiililr. A maiiiifni-

liiriT iinHl lie |ic'iiiiillii| ti) cliniisc tlii"

iiiacliinrry lie ih-sirc^ to use. and to cnn-

tiiil Ills im-iii<-.s in liis nwn way. pm-
viilcil 111" <l(irs no unlawful art. lie may
ii-e new iir did niaclilneiy. acenrdin;: 1"

his likiii;.'. anil if it i> sunnd. well iiLide.

mill kept in repair lie will nut lie lialde

fur an aciident (jcinrriri^ to an em-
jiliiyee nsinn it. sn loni; as the (inly

cause allepMl is that tliere is a hitler

i:tid safer kiiel <if niailiinery useil fur

the same luiipuse." Sn in Ilmlii/ v.

IliilJiiIn rnr Mfii. Cn. (IS!M) 142 N. V.

SI. ;ill \. ]•;. Sl.l. we linil Karl. .1.. lea-

Miniiij; thus: "Suppuse. under the eir-

rnmslaiices whieh exist here, the de-

fendant had nduptiil une iif the iitlier

fasteinrs for this ]iartieular hell, and
iin aiiideiil had happened frmii its

parlin;.'; there wmild have heeii suhslaii-

tiiilly the same evidence for (he jury

and the same claim could have been

made which is now made, that there was

a (|Uesliiin if fact for the jury as to its

llP^'lif,'enee in niakinj; tlie selection. This

jud^rnicnt caiinul he allirmed without

snlijiM'tiiii; the master in such a case as

this to the risk of liahility for injuries

from the parting of a hell iiiovin;; ma-
chinery in his kliop. whatever fastener

he may use. hecause if he uses one kind,

according' to the evidence in this case,

it is easy to liiid persons who will tes-

tify that" from their experience and oli-

scivation some other kind was helter."

In III, ml V. Ihinis I IHIlii) ITti I'a. JSI.

Sj Ati. 2-J-.'. the court arL'iied as fol-

lows: "This case presents a question,

the importance of wliicli extends far he-

yond the present ]>artics and the judir-

inent to he enti^red herein. It is whelh

«T the location of the periniinent struc-

tures alon^ a line of railroad necessary

to nccomiiioihile its husiness is to he de-

termined liy the railroad coiii|iany or hy

a petit juiy. If hy Hie fonner. they

may he locatiil with reference to the

convenient and eeoliniiiii al use of the

railroad and the aicianmoilation of its

trallic. If hy the hitter, these consjd-

orations will he lust si;;ht of. atiil the

proper location will he a -hiftinu' one. to

he settled hy e;icli successive jury in ao-

«-oi'ilance with its own not inns and the

One jury may hold n jjiven location to lie

safe and proper. The next jury may hold

it to he unsafe and tlieiefore ini|iroper.

Tlieie are many such si ructurcs neccs

sary to the operation of a line of rail-

road. Anion^'thc iiKue importJiiit.of them
may he mciitioned the Iiridjies, stjitimi

houses, liiain elevators, warehouses, wa-

ter tanks, co.il chutes, callle chiiti's. si;;-

nal stations, and tool himsc«. The pn

sit ion of these liiiildiii;.'s with rofereliie

to the track of the railroad, their si/e.

and the mode of cinst ruction must he

dctermiiiid willi refc'cnce to their tnir

pose ;ind their con\eniinl use as a ni s.

s:iry part of the physical plant of the

railroad conip:iiiy. Where they sh:ill

hi- placed and liow they shall lie ar

ran^'cd are ipu'-tions that heliinsi to the

railroad comp:iny as truly :is tiie hica

tion of the switclics and si !' v's. nr of

the track itself: and the di- Iclion ul

its ollicers is no more under the conlml
of a petit jury in the one case than in

the other. Tliis discretion is to he ex

eriised in view of tlie conformat.ion of

the surface, the clmracler of the husi

iicss to tie accommodated, anil the con

venieiice of the >.rvanls and cni]iIoyei-

hy whom it i- to he c:irried on. It i~

]iar; and parcil of Hie work of coiislnic

tion, and is pvci iicd hy the same priii

ciplcs." In III lllli llriil Jinn <'ii. \.

Hii'v.v (llMiii) W V. C. A. 271). 10(1 l"id

A'), the court, after layiii;; down tin

•;eneral rules of law prescrihin^ the dii

ties of the master :ind the reciprocal

undertakiiiL's of the servant, proicelcl

to explain lh;it ' luhs. '•while they

limit, do not master of. tlir

ri;;ht to niaiia;, m .net his Ini^i

ness accoidinir to his iiwii jiidu'iiicnl ;

and this is true, even thouj;h his metli

oils he more daiiL'crous than others thil

niii;ht he ;idopted. The so callml riili'

of a reaseiiahly safe jihice, in order |i'

he lilted into the stnicliire of the hnv

of master and servant, niii^t he so lim

ited and ipialided hy thi-se other riilr^

to which we have I n lefenin;.' as nol

to he inconsistent with them: ollierwi-e.

it cannot he recoyiii/cd iis si rule of law.

It cannot he iiermittcd to s:iiiclioii III,'

tiirnini; over to a jury the detcrminaljon
ill every case of what is 'a ri'asonah' -

safe place," and thus suhslit.uti' its vai

)" iliar features of liiu ca^e on ii ial. iiig judgment us to how u busineas naisl
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TIlis line .,f ai-ntiiont. Is |,l,nHii,l.^ l,„t s<-miv,.|v s:.lisf„<-turv Tim
ivn.so„s thus iM!,i,„v,| „,.,. ,l„„l„l,.s.s M,tli,M..nr t.. justifv a.. ..xtn.MU.ly
free cxerei.s,. ot the n^ht 1,, ..untrol ..r set i.si.h- veiHliet., t,. the eiul
Ihi.t soiiietlm,- Ilk.' iv;i>uMMl,le luiifuniiity in ,he h.w ,nnv 1„. s,.e,nv.I.
lint thev ,lo iioi, it is Mil.Miiiie,!. e,„|.|i,nt<. iui ii.hM,n;,te !msis for sueh
:i •"•""•I i:''".en.ii;-,Mti.,n ms that .inhn.li,,! in m prin.-i,,!,. which virtnailv
^iniulMits to i, .leeJMn.tiun that i. jury . n::hl never t,. he perniitte.I to
rn.'snhT tl,.. q,„.s,i„n „f a .ier,.n,h,nfs ne.:;h-o,.nee with .efeivn... t..
the i.'iisil.iiity ui pn.eniin- a safer kind ..f instrunientaiitv. In tlie
pnn-tieal a.l.mnistratinn ,.{ the law, it, is alxvavs .lillienlt.' an,| often
n,,iH,ssihle, to ,i,s..nlan:;i,. the .pie-iion of ivasonahh. saf-tv from that
'.f cinpanitne safety, and if the triers of faet, are not. all,e,v,..l to .-

si.ler the latter .|ne-iion, the forni.'r one is apt to be thrnst info the
I'lickuronnd an.! nn.hily n(-le,.|e.]. A more |oiri,,,| as well as a more
.MUitable rule wouhl th..refo.e s.rm to h,> this —that evi.Ienee temiin-'
to show that a safer instrumentality mi.dit have been used has an ap"
preeiable i)earin- upon the .pie>tioii whether the one aetuallv use.l was
rra.-...nably safe, and may or may not be e.iuelusive, according t., the
"llier elements jiresented by the ease.

r. Maslrv ,ud an In.unrr of Ihr srrvnul's safrhf.—X third oonsid-
cniiion which has Inrn a<lvert..| to as atfordini;- a support for the
I'lincipir IS that a different rule wouM practieailv .Mvate a r..quiro-
iMiit that "employers sli.udd i.rovi.je such ma.'hi.ierv as: would snflice
I- iM^uro their emidoyees aijainst acci.leuts.'-'> jlut'tliis statement h
Iv '.rii,-,| on, f„r tho l,nvful .ju-i.-rncnt niMnn,-,- „f .„nMni..(i.,„ of a railron<l is

ih.n,,, OS ,„ty ,,, ,)„, ,,,,,,„„... i,s ,l,„l, :„„1 is „„, i,i,„i|„,, „„ ..„„,,,^-
,,..,,)„., i.y ti,.. w,. i-,.MMi,ii-h,;,i n.i,.s i,,,,-. o,„..i„n.,„i,i„ ,i,„^„„.'.,::^rnZ

-I .. .x,v|,t,o, „f s,„M,. ,.M,,..m. ,.,.„- n.i.uM M„,| i, i„i iMi,M„|„.,- ,„„. i,„,l (1,0

• t.
1
M .,1 to ,1,,..,. n,|,.s „f iMw has ,„.,- ,„,„.„.,• „r ,.„n,in,..liM- a railn,a,l w.mld

;l
11^ . p.. !.l, t M- ..nart s,„|: -I'al.. l!r.,.,f,.,.J . ,{. .(. ft-. ,,. r,.. (|H!H,, ,;,i

;:n:;:rf ':i,::;;;:-;t;ii.:::';:^;; 3;i^;:;^ ]..::';ri>::A^-
''- <'^^^'

:

.'". I" ",
'"''''">•"':- "'V'-"'|' '":>> »;'ll '\„.,.r.l.h, V. Jo,,:. (fsDI) 13!) Pa

'« u 111.' |iii't.'cli,,n „f tl„- iiiTsdii Ihiiinil,,,! A SI. .1 I! Co (ISS"! <n
•' '!" ,n,pl,nv,. an.l of t!„. travli,,- M,. 7., 5% \v SIO wl,r„t|

"
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manifcsUv fuimdcd on ii fiilsc cniifcplinn. Tlio imiiiosiii.m llml tlir

iiiii.stiT is Ixiiiiiil to siqiiily a (•crtiiiii iiistniniciitiility U'cnnsc it. is ilic

licst ami safest availaiilc is not lojiically (Miiiivalciit to tlio proiiosition

that Ik- is lH)niiil to iiiMirc tiic servant's sai'ety. Kven if tiie master

were coiniH'iied, at liis iK'rii, to use instriinientaiities answei'injr tli:il

description, tliere would still lie a ^n-eater or less rcsidnnni (d' risk^

wliicli wonid not he eovered hy tlie .hlii:alion thus inipo-ed.

37. Feasibility of the changes suggested ; evidential significance of.—

(Compare ;;oncral principle di-cu>MMl in S i':!, milf.) In some ea>e>

tlie fact tliat the insirnmentalitv which cansed the injiirv would liave

]K-rfonned its functions e(|nally W( 11 if tiie sn,i;i,'este<l imjtrovemein

had been made is mentioned as one of the (dements f;(iin<;- to show that

it was nogliijent to maintain the existinii' arrani;ements.' In other-

the court mentions, as one <d" the reasons for ahscdvinir the (hd'cndanl,

tlic iinpossihiiity of tloing th<' recpiircil work with tlie instrumentality

if it had been altered in the manner proposed.- In otliers the ini-

nmst<T 5b not nn iiHurcr. In Yoiiiiij v.

llurlimilon Wiir Motlnss i'n. (IS'.tll)

TK Iowa, 41-), 44 N. W. i;!t.!, tin- .niirl

Hsscrt.'d the, iirinciplc? Iliiit a iiia>tcr is

not rc<iiiir(ul to \isi- appliancrs so (on-

slnipt4'<l tliat no injiiiy can Ix- inllictxl

by flicni untlor any ciri'iimstanci's.

"'Sw, for oxanipli', Uninv v. I'liitrd

Sliiiis Linthrr Co. (I'.IOO) 107 Wis.

30.-). S;j X. \V. 4;;J (steam l)i|«' aliovo

ir.iclv niijtlit havt? Ix'cn raisid williout

iiiiiiairinL' its olticicncy )

.

'Sis,;, V. I.rhuih .( //. /.'. r». (lH!t.-,)

145 N. V. i'Mi, 41 N. K. '••<» (<Tror to

siiliniit lialiilil.v of railway company to

jury, wlicrc a" hrakciiian is injiiriMl l>y

collision ttitli a mail crane having' a

stationary arm of a ])alti>rn similar to

tliiit uscii hv cxtcn-iivc lines of railroad,

and it co\ild not !»• placed fnrtlier from

the track and jierforni tlie. service for

which it is desifimil, altluiii<,'h somo

other railroads um- a crane witli a niov-

nhlo ami which rises or falls automati-

cally when not in use; the evidence be-

inj;" that the cranes with stationary

arms are pri 'erable. to the others be-

•aiiso thcv permit a fjrcatjT space, be-

tween the" end of the arm aii.l the side

of the car. [1S1)41 75 llun. .)S-2. He-

versiii}; 27 X. V. Supp. lijl). A rail-

road company is not tniilty of nt^^ili-

({ence in fail'inj< to entt any barriers

around the pits used by its employees

in its round house, where it would be

imposnible to erect barriers and do tti--

work about an cnjjiuc which is intended

when the ])its are u~ed. .\trl)<,iiii(ll v.

llluiiHs <". /.'. ''(.. (ISIIH) KCi Iowa. 4.">'.t.

7.- N. \V. XM. In a reieiil case the

ciiurt. ill holdinii ;liat the owner of m

mill i>- not ).''i'".v of nef;li;,'eiiee in main

tainiii;.' in the mill yard, not on or near

the pa»-a;.'ewiiy leatiiiif; to and from the

niill, a cistern or reservoir u>e<l in tin-

bu>iness, prntccted by a copinj; extend

in;: entirely around the sami'. ainl a

chain fence which extends but partly

aiiiund. a ^'ap bein^' neeessaiy fir tin

proi«'r use of . the cistern.—remarke.!

that the ci>tern was as thoroiii;hly pm
teeled a-i eouhl reasonably be expi'clecl,

considerin;; the um-s to which it wa-

piil. M<riiiiii V. Mliiiifir Mills (IS'.IS)

JO 15. 1. aUCi. 40 -Ml. .->00. Se<? al-o

h'riiiiii V. Wiiln-s (IS'.IT) KSI Pa. 247.

.'17 .Ml. .!42 (employi-r not liable for an

iiiinry to an employit- wliile enya^'ed in

operatinu' a laundry machine' which h:i.!

no (luard rails ami <.i>iild not. Im' opcv

ateil with iiuard rails, but was in per-

fect workin;;; condition ami of a kind in

).'eneral use, niendy because other nni

chines diirerently "const rui'te<l an<l fui

nislied with (;nard rails, the operation

of which would be less dan^'erous, are

in use) ; Tisrh v. Hirsch (ISltS) ;!2 App.

Div. t!.15,
',-> X. *'. Sujip. 1071) (eni

jiloyer niaintjiinin, an elevator cannot

be ch.ir^'ed with ne^di^rence upon the the

ory that he permitted a screw whirh

held one eii<i of a bar which ^marded an

.-ntrance in the elevator sliaft to !>

come loo.se, thus allowing a pla^- of the
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priH'ticiil.iliiv „{ (inpIoviiijL' tlio siijri;«st..l .Icvi,-,' in comurticn wiili
'he iiistniiiiciitiililv ill .|iic>liciii is iiuvcrtcd lo.^

iJiit il woiii.l seem tluf tl.cuiilv real .siji;iiiti<Miur wliirli rim jiistifiMy 1)0 ii.scrii.nl tu these (•irciiiiisiiiiiccs is iiiciviv tiiat ..f 'rolHirii
live fii. •tors. 'I'luiv ,|,,(.s iioi seem to lie any \nish-.i] <.'!•., Mil. I fur iis-

MTlinirtliat. ulieii l'..Miilal.ilily .,f iiii a|ii.liancc is iHin;;- -anyv.! willi
I'lercM.-c I., Ill,, sifctv „f a scnjint. it may lir nial.Tial t.. ascertain
vvImiIi.t the .•liaiips iialicatc.l were possil,|e. ,.,,nM..|eMliy with the
'"Ii'i'ukmI n>e of ihat particular kin. I .,f a|.piiaiice. If the master is
not pr..l...'t,M|, in.i.p..n.i,.ntly .,f this (•.,ii..i,l,.rali..n, hy the j;..n..|al

l.niicipl.s tivale.l in this aiwl the l\v., ensnini;- chapl.'rs, th. !. is a
'I'Mr ..l.li>iti..n ..II his part t.. eliaii,;;e the appliance in s..nie wav cal-
culate.! I,. >e,.|ire HI-,, Iter saf.ly. an.l th.. ..i,vi..ns c.inclnsi,.n is'tiiat,
it' the applian.'c .ann..t he ..peral.^.l afl.'r ih.' pr..p.,,-.'.l inipr..veiiieiit.s
:nv iiia.le, it oiiiilit t.. he .li-car.le.l all.iir.'ther.

38. Negligence not inferable from the use of dissimilar appliances for
the same purpose.— The ni..iv fact that a inast.r ns.'s sinniliaii.-nsly
.lilleivnt types .,f ihe <;,„|,. ki,,,! of appliance .|..es n..t imp..rt ciilpahil-
ity. Th.' risks arisin- fr this .liifereiice arc .leeine.i t.. liave he,.|i

iisMinie.l l.y the servant, pn.vi.le.l they are ai.j.arent an.l niav he <k-
tcHi'fl witli.iiit any spc.'ial skill an.l kn..\\le.lfr.'.' He acts. ther..f..n>,
within his ridits wh-.n he ii.ak.'s a ix.rti.m ..f s..me particular c-la.ss

..i' his iiistninientaliti.s ni.ire s.cnrc hy a<l.iptin<; a new .levice, while
li.> h^aves iinchanwl the rest of th.- instriun.'ntalities ..f that class.
The c..ntinn;..iicy that mi.'Ii a partial alterati..n may he nia.h' is a risk

iNir. wliirl, i,,.rinill.,l it in i(s ,l,.«-,.nt .T.n.v I.. ().,. f,,,! tl.at "(lio arrMii.'..n.,.nt
to |iM>-< ...iKi.l.. Mi-t.M.l ..f iiit,, ,1 |,,,~|, »:,s an in,li.|M-i,-al.l.- pait „f l|i,T si',"""."""' -I'l'' "I II nIran.M-. nai- ..i.-.lia.iiMii." Thai ll..> i ra.-l i.^iliilirv
|i.T.r.- II n.,-,--.,i>y I., yi.i,!,. tl... I.ai- l,v ..f ii.aMnv a .liai.^'.- is alaav^ an .•1..-
iM,;, inlo tl... hasp. «h,.r.. it was al.-„. ni.nl lo |„. ....n^hi,.....! hv ll„: j„rv s.-ont.h ..ss,.„t,al In II... ns,. „tth,. har .il',.n,rll^./.,l„,.l.-i (I'Mllli !..( Ijl." '\„„
Ihal th..iv sli.ail.l liiM.n.ai...h j.lav I.. |., .- ;{,l».

oi. -M'P-

iiiil il I., pass „nlsi,l.. „f Ih,. ha,pi. hi 'As. „)„.,,. it was .h.ni..,! In Ik- n.-'li-
-Hi,, cas.-^ when. 111.. al.s,.ni.o(if a ;.'naiil .i;,-n..o ik.I I.> liav,- a •s||j|t,.r" f,,r Tl..-
In a ma.. II , has l„,.n ,l..ni.-.l t., 1... n..;;. p„rp..s,. „f pnMin- a Iwll on t.. n lix..,l
lii-vn.,.. Ih,. ipiaHK-ahililv „f „p,.rai- pnll,.y. Ih.- ..v|.l,.,„... l„.in" that s,i,.h a
Ml,' ,1 «itl. .T ,,.v,.r has l,..,.n ,.n.pl.a-i/,.,l ,1, v an ..nly 1... us„| in n,.,vinL.' L.'lts
"'J"i';"". I'aimn- v. Ihirns.,,, ( jSH.",

)

f,„n. tl\..,l to |„os,. niilh.y^ )„»»„ v

ll''f"':''j'''"J"':''
'"• "•'*"*' '"" "" '""^'. -tl'>. -t-l N. W. .ll»;!. It is a

.":'' -'•'• -'^ ^^ " '"'I'- H"< •
' .|ii..stion for Ih.. jnrv wh..|h<.r n l...|t

.i-i,.n-< ^,-,.ni to 1». .ii,l,-p..n.|,.nt ..f this shift..r sli„„I.l hav..'l„-.-n iis,..!, wh-rc IIk-

k-T; ,,."!
>'".'''

.','',
.'"'".'"",""'• "'"'-'"^ .•vi.l..nr.. as In its utilitv an.l i.ra.Mi.'a-

>-.. 1.1 .l.ir. ,1.\ Is,-,. i> 2. ,(iif.). was Ashhiml Suhihih nhrr To. llHIi:) n;
.\|ilaMi,-,l l.y .Ml-. .histi,-fi Krh' in A'.,',- Wis. nxi 7:t .\ w {•>;

'

'',' \;.1"''!''.'^1^''. - ""''^'' * ^ ''••'"- V. /mm- i\^:] 27 r. c. a.

si',"' i'

••"';• ^- ^ '-'I"-,''
.'"'• ^'^ ="'• ^•' ^- «• Mip- -i'J', 80 fed. 988.

& tii.i, a.s having Ixrii il.<-iik-(l witli r, f-

" n

&
PIm
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iiK'i.lcnfjil t.i tlio (liitii'> of il HTViiiii hirc.l wliilo tlic oripinnl dovicr:*

\vi Tf iilniu- in \\M\ aixl !< tlicnl'iTc cnc nf ilic risks assimicil liy liiiii.-

.1 furliori iimst flic inii-lfi' 1k' n iiiinlrd as free from ciilimliilitv \.lifn'

tlic evidence elcariy sIidws fiiaf m vtral nietliuds are in p'nerai use, tlie

I'li.iii-e iM'inj; a matter «>t' ju.liiiMcni. .lr|H'ii(lini,' on tin' atirronndiiif;

eoiiditions. Tlu' law llien allows liiin alisuiiile diserclion to select ac-

eorditiii to liin o\\ ii jiid^niu'iiiJ' A ina-ier is not lialile merely iK'canse

an apidiaiice wliieli lie t'nnii-lie- i- novel, and reipiires a ilitlerent

kintl of inanimenient on tlie part of -.ivants nsinj; it.' If. after tlie

introdnetion of an ai>i>roved ai«|ilian'-e. ihe master is eompelled, (.w-

ing to its failnre to ]H'r£orm its finn' i^'ns i)ro|ierly, t^i revert lor a

short time to the use of the appliance f.^rmerly fnrnish<.l for the same

pnr|)ose. he camiot oe held liahle for an accident re>nilin,Lr li'oni tin-

resnmption of the discarded article, where the leinin.rary sidiMitnir

is tile iM'st of its kind that can Imj ohtaiiied. and. while it was still in

genera! use, was consiiiered adequate an<l snitahie.'

39. Master's duty to introduce new appliances.— (See also !«§ i:; rl

.ser/., iiosl.) What may bo rcfianled eitluT as a corollary from the

principles disctissod in the precedinjr swtions. or as another mode nt

stating it from one iiarticular stjindpoint, is the doctrine that "an em-

pl(.yer owes his omidoyee no dnty to change a hnsine- in order to

make it safer, even thoiipli in some parts his ways and works would

not 1k' deemed reasonahly safe and proper if he were stariinir a new

' l'ill-<lnn;ih .( /, A' /.'. C". v. //("• liii'l ;it llw time nii.l pl:u'i' of 111.- nci'i

/,, ilS'll) 4S (lliio St. lidS 1.-. I.. I!. A. (lent. Sapposo .1 ina^n-i; iicr.lin^' fe

•'SI •"! N !• 57,") (r()iiplinj.'s < I' ililVcrciit tcii.'V* in liis slinii w.iki-^ HMpiiiy jiimhk;

iiitiirri^l
""'" "f ~'^'" '""' "'^l"! '•'"'" '"* '" '''

'Krhhr V. Schin.ih- (IS'.H ) 14t P:i. lu-t Uin.l <>i faMmoiN to u-^r. ami Iw i-

„^ ,., I
|, \ ;,7, .).^ \,i 1)10 "It inii.nucd In ^iiiiio llial diii- knid is lli-

mu^l nlwav,'lM.'lrm.,'' 1vol. .1.. sai.I in Ih-I. and l.v ..llicrs tliiit anotlnT kin.l i-

//»,7.,, V. 'llulhilo C./r Mf'l- ''"• (is'.lti lli.-l..-!. and so on. and lu- Imall.y iiiakp

1-I-' N V !! 'ill X K Si;!, "lliat ulii-rc a sclcclioii. u^iiij; liis licst jii.lpiHiil :

...urai appliaii.r-^ an- in ,i-r. ..n.li of and M.ppo^o it slio.iM turn onl llial it

v,l,i,.|i is n rdrd l.v men of ^kill and was n.il Hi.- t, ronld lie. iim.I.t -.m.I,

CM Ml- Ivor,- a"s >alV an.l pvop.-r, Ihi- mas- ,.ii(Uin.tanr..s 1„. li.dd lia1d.> foi- an in-

t,.r cannot l,c mad.- lialdc for an injaiy iuvv received l.y :< P>'i->"« '" his scryir,.

to one of liis -..rvant-. it in •e1,.ct in;; tlic from the part in- of a L.-lt on aeeonnt nt

particular appli.nee lie take, uluit ac- the insulli. leney of the fa-.tencrunl.jr

cordi'i" to hi' jiid.jinent is llic l.e~t or any pai1 Miliar Miam to which the h. 11

n.oM, ^'Iiilahle. ^'iii.le.l hy iii> cxiMTience had l.ecn Mih|cel.-.l V

;„M ohscrvati.m ami .h..-e of the ,killcd '<!nl,. C. < SI It Cn. v 1 ,//,„»,.

ncii in l,i~e,nph,n,e„l.
. . .

.In-
< l^^,"^ ' f-

' '^ ''''•'; ^,^^lom ••,

,!er Mich ciirii.M-i..ncc.. how can it he /.'.'( Hi'T l.ni, v. .SmW/i (liiOHi ..J

s.Jd riiat. n'e d,f..n.lM.t violat..! any C C. .\. «i-iO. 00 Ked. 5;.0 leh-tn-

ilntv it owel to tlic pliiiililV? It was li-hts failed on a Mi-i>Mppi riwr

inu'io-Mldn from the evidence to .Iclcr- Mcamhoat. and lard-oil l.nit.m-; w.-ic

mine whether th.-c fa-tencrs were or Mipplicd to the w.irknieu who «cre iiii

vcre not the la-t in u^c for ^iicli a helt luadiny wtlon).

and >ucli luachiiici^ lis tlie dclciiilant

*- I

.
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.>Uil)IM„nrMt to do tlir sa.MO kii„| .,f w„rk nwh;- n„ arian-riiuMii
vy.th (.m|.l.,v,...s to ..TV,, in tlir lMi>in,.ss ..finuanls i., 1,,. ,..,ii.lh

li-hc'l."' An cniplouT lia.s a rif;lit h> an-an-r hin own |.ni,iiMs in
any way wliicli suits liis ronvcnimn., an.! is not IhmiimI \n rlian-.- llic

amin-cnicnt to sccnri' -ivatcr safety to liis ciniilt.vr -.'•! H,. „m-, if
'".'' ""• '"'''•' "" '''" •"'••^'"'^'^ "itli an oM nil!', r il.an a n.^wnui-
liinc, an.l lie .-aniiot I).. rciniivd to kcrp in lii- rvi,-,. |„.rsons who
nl.i.-.- t.. opcrat,. it.'' In oil,,.,- words, tlic ruL Hmi a nia^trr i^ Uumul
to take (•(•rtain pivcantiotis for tJm sc«'nrity .,| !,i< s, rvants d.ics not
ahrid^o the lilnTty of ,.,,ntract hctwcrn liim ;i„d il.rni as rcspivts
work upon old and well-known niacliincs.' lie is not l)..iind to
'lianuc his machinery in order Ki supi-ly every new inveutinn or sMp-
|"'sed inii.r..veineiit,'' nor ''to cmjiloy every Ik w devic<> or inii)rove-

-

,.' '[is'r/'irs'Ti""" uw";-'v '*',:"',•[• ''" " "'Vf'"'' •"' ' '"•"• ^""'•- ""^" '" i"«

1-
1 1. .-,'; ^', ^- ''" "" «-vi'I.M,r Hut ll„. m.uliim. ..v.r 1,;„7

,.l,i||euMrr l,,.l,| n„l U.M,- f„r 1l„. ,,.. a -l,i,,|„T. tl,.- „.,-i,.r v,m. „„i 1h„im,I Io
pliyxml,,,,. ot a pilul, ,MU„.,1 l,y a f,.l. Hiun-,- ll„. .u,„|i,i,,„ „f ||„. „„t..l,,„,. in\rM M-n^int, .I...in- tlic , r of a suvU r.-,,,.-,!. r„v/,,„-M, v. C,/, ;,,„„„
imin wliK'li In- Hii:. |ii-niiiltnl til (ir<-ii|iv, ( ll!iil ) 1711 M;i-- ciil i;| \' [. >,;) \„
unl wlii.-li was lial.lr. wImi, .-l,.,,.,!. io oni|,l,.y,r «1,„ i- ,:,wM \>\ li iWrri^U iur
liC' lilli'.l Hit 1 .lari-.-niii< Iiiih.m from tlm on ii l,ri,L',. wl.i.li lir in l.rc.-.sii," in or-
|Ml,.nt fii,.| l.iirnt in tlio sl„v,.). Tlir. ,l,.r to r,-a,-l, l,U plarn of uork^annot
|.in-.'lii..,s of this particular appli.-a- r.'.ov, r ,ii tlir l!„.oij- that his master
1I..11 of til,, principle srciim ipiitc rpi.-s- «ms n.L-li:.'cnl in not piovi.lin" someOcna ilo. as the il,..isi„n anioiint.s to,ay- i.lhrr nicl,. of ..,,,„.' to anil from tho
n,^. that a inastrr is ..ntitl-.l t,. supply work, or in failiiiL- to furnish a .lin.T-
iimlnrials whirl, may l.c convorlr,! into ont kind of car, whir.' sii.h car was in
iii.Miincntly .lan-crous articles l.y an nsc wh,.n the servant lM.;;an work an.let „t a |,.l!ow servant, which is very w,,, suitahle for the use for which it
likely to occur, ami which ,hies not ini- was ii,(eii.|.s|. f*/,, „ y. .iii,ln,r.H (IS'lTl
I". II n."..li-cnie on his part. S.i- aUo lliS .Mas, ji;i 47 y y .|„

' '

<;/.„.„„ V. Smilh (isiisi IT- Mass. .".ll, =.\i,ll,„„„ v. l.,,r<t ('iss;, Io.-, X \

; r .r'/''''!l *'."i'

"''''.-^"''"" "• J',"'."-'' •"'"'• '- ^'^ "•: ""il (loealion of tiap',h,o;
ii.nreeirectiialy the knives of mi.iihlin- 111 a pasvi-.'wav not ciilpahle Jr v, 1

HKH.h,ne,yl -I-,. I.- y. r>l<hl.„n, U. r,.. ^X„-.,,„,, v. i:.rli,. .t .,[ ,:„nl..,,r r.,'.'IVU) l.,H .Mas.s. ;..i.S, .Tt .\. K. .-,10
, no (Iss.li |n| \. V. -y2i), r.4 .\m Keo :•'>

I I'liL'ation to remove further from a .') N. V.. :;.",s
'

i.iihvay track a structure Hhich is ,lan- '//,. M„h.in,i„li (ISS!)) .'0 I'-eil THO
.crei.sly dose to it) : /'/. W,,,,,. J. ,t ••\\,. ,„. ,„ „|,i„i„„ „,,, „.,„.,.,. _, ;^,,,^^;

|Mf-."', ''•! "'
'""'l"

•'•'! ""'" *- '•"'I'I'.ve.l to .h. certain w„rk
-Mich, l.t.i (railway com pa iiy n. It hoiina hHIi a nchine which li,. fulh nniler-
" .li-comi„,ic usin- ,nn oM ear. simply .MamU. Ihou^h it m„v not he of |he m^w-

l.| cause t. IS so nil..;, huo-r than th,- ,.sl palLr,., I.iit n.-vVrl li,l,.ss is in per-

/ r' iV-,.( e/Te 1 '\:K" "•"•'"
I'""'-

'"•'• '1'^'" «'"«• -> "-WIT i.:,tt.'rns,
.

/,. '^"; f, ><.l') •'•iM >'•'•• 2.-1.1 (-am,, h.. lak.s H,,. Hsk of all a,.ci,len .s whi.-h

(: iss.t) r.s U.S. 40S. 17 \. w. iL'i /./.. (is!i2i _' c. c \ 10' a r s (n.
(Hc^lii;,.n.c not infir.ilil.. fr.m. tl.<> us.. !!i, .-,|

|.|..l 01
"'

'
-'!•

..fa .hawhar on a l.,...mi..live, s,. s|,„n MI„h,/,,'v.
'

H„ltin,o;-r .f O. H Collc.t the op..ral.on of .-ouplin;. it Io a (IS70I ;!:; M,I. ^n, 3 .Vm. l{en U.'idiot
<

n- uas nnsaf..!. S.^ also cases .,f .lis- l,.,um| to .x.-han,... h„.,k, for .!^^-..|,oI s
",

pr..|,,.r to rxclu.lo evia,.nce that plainliir l.ilt,.r iii,.y he superior); Chic,,.,'^ It' l
l.a.l tola lao master that there oiij;i.l to .( /•. /,'. (•.. y. /.J„.ri,u;, ( 1880) 118 lli:

11
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inciit flio iiioinoiit it ix invcnliMl."" ikt "llii' iicwist pnttcrti or in. en

ti
"' imr to ii'ln|ii "mII tlic liitcst iiiipnivciiitiit^.,"'" iiur tn it<lii|)l '•tin'

iiiu-t ii|p|irnvi(l ii|iiiliiiii<<;'."" I>|>< i'i;illy is iIk re im siidi <>lilijratii.ii,

it' ill clinusiiii: till' iiistrmiii'iitiililv m-iiiallv put int"> use lie arinl on

till' nciimiiKTKliitidii i<( iMi'siPiis ut' -(kill iiml cxiMTiciu'c,'" or if tlici'r

in no fviili'iii-f to sliow tliiit llic nii^r;:" "'"'l iiltir.ilioii, ait!Miiii;li it iiiiiv

avert s.iiiic <laii;;i'i>. will not introdm tlii'is ((inali. sorioiis." It i-

ininiatfrial tlial tlir m wrr inacliincs inav liavo somk aiiiiilional sate

;:naiti>.'- 'i'lu' Mi'vai.i liavini; afiTptcil tlif scrvicf >nlij<ft to risk-,

witli kiiowli'il^c of tlic kii'.il of tools ami iiniilonnnts nsnl, ilic iiiasin'

is not r('(|iiin<l to fnrnisli new a|iplianccs, or to fleet U'tween the ex-

]iens(' of so (loiiii: .mil (lania-e> for injuries to si'iTunts from tlie n-e

of an older or a ditVerent path in.''' The servant is deemed to lie sni

A], 7 X. K. 5.'i, I'itiii;; \\li;irtiin, Ni^'. It limi on a j.'niili' hihIi ii« ttiis ^iiliii;.' «:i-

2lil: iiiliihi, W . il- II . A'. ' " *• \xliiiin -licivMi 1(1 liiivi' Im-.'II. Tlii- -idi' liinL

"isTTi SI II! ):;!l ( nil ciMi;j;iilMii (.1 ill Ihul linn in loii-tnnl iisi- fur al Icn^i

Ii.hIiiit the 'Milln" -I'H ii"i|ilin« ii|i|iii- -i\li'cii yi'nr-<. Imlils all kimU nf rar-,

rat.iii) ;
l.iiiiisiiHi »t \. A". I'll. \. Mil II ami -a-i- nf a lar ut' aiiv kiiiil V'liiii::

(|SH,".i TH Ala. till: li-niiiiii I'. It. t'li. iiM liv Inni' nf tin' wliiil lias i\ir lnm

V. I'miisl lISSTi .S:t Ala. ."ilS. :t Sn. kiinwiial that -talicii. It al-ii a|i|iiMi -

7)11; iiiiiiii I'liiiil \ljil- I'll- V. Iliilliiii li.v the ti'-liliiiili.\ of niliiliililil anil -loll

(IM74I 71 III. 417; liiihiHliiii. II. d S. fill inuiiuiis ami ninliiiiiii- and r.iil

.1. K. Til. V. Ilminli II (ISIM: Ti-x. I iv. mad iiii-n lli;il ii|iiin lliis -idlii;,' tlni

Aiiii. 1 J7 S. \\ . Ili."ii ldi-a|i|irii\iiit; In «as no oi<a-ion for ii-lii;.' -lo|i lilmk-;

hliiiiiion lliat a|i|ili;im-.- -Iimild In- "of tlial llndr n-r was ii((oiii|iaiiird «itli in

,|,.|ii iiii|iro\i'niiiil"i. ronvriiii'iUT and dan'.Tr; lliat yood i.nl

" I'lilii I- V. rmlisli Uf'i. III. (lSS;i) foad niiiMani'i.uait ili-iirii-nl «illi tin lu

I'Jii I'a, .'1H7. 17 .\tl. li'JI. when iiol aitiiallv nrn—ai\ ; and tli.ii

"•
C/iKiii/o i( <!. \\- A'. I'll. V. Arm no nrri—.il.v t\i-liil for tliiir n-c ii|"iii

slKimi iiH!l.-)i r.-J 111. .\|i|i. tJX. llii- -idiii-. I'liiTr was no |ir.-tin-r l.ui

•
Sill, liiiilli III V. l/i(lii Shut (( l</|-i. tll;lt all of till- i-lllliloviys of till' ilrfi

I'lirk It. I'll. (IH<»1) '.II ( al. l^<. 27 I'a"'. ant wcio iiiin|ii tint. -Uilliil. and o\|i

-,i,(j iiiciil nun."

"Ill lliiiill V. h'liiil : t/. A'. I'll. " M'llill V. Itiiin.iiui (IHIHM IS Sr,

(1HH7) 117 .\liili. Ill, ;t \\. li")". it "•'-* ''"' -"'' ^"'lii's. -•Hi. S«! aUo S

\\a- lii'ld tli.it tlio |ilai '
• i id not -in- liili. mili.

.iTilfd ill ..-tal.li-liiii: want of ordi "Mri;i,niii v. CuiinUi Sinilhn,'

narv caic on llif di'lVi. inf- part ulicro lliiihir r„. ilssii 4!l Micli 4(i(i. I:i S.

tlic'fviiloni'i' (a^ -talid liv the court I W.sl'.i ( lilorkin;.' of fioL'- )

.

was to til.' folluuin- i-llVri; "riiojilat- '^77o M.ih.nujiili ( IHS'.M 40 Knl. 7-*i:.

form I'ar wliiili cau-rd tlii> ai-.iditit had "Sninnii \. Hnliii .( •/. Kiiiiluin ' .,

stood niioM tho tr;i.U for a montli. and i IS.SIil III! \. V. .VJd, at Am. Itrp. 7l'-'.

iliirin" tl ntiiv i\i-li'mc of the- •idiii^' .'> \. Iv -i'lS ima-l.r not t-iiilty of n,-

lio(ar»a- -houii cmt to liavr lift it. U- lif.'rtici- ill not pioMilin;.' ;i idilli'li for ^iii

forv .vilhoiil lirin^' ihovimI liv Ihv drfiMid- >ml i"V' maihim-. oHn'r than tin-

ant'- s''rvant-. riio-o loioa'i't.d uitli till' ji.'dal. to pn-vrnl motion in the iii;i-

frci'dil tjaiii wliirli haikoil in upon tin- rhim- "liilc the opvralor's liamls wn.'

siilini' ju-t. l„for.. the anidi-nl say it Apnsrd to d;iii«''r. Tho I'oiirt siiid
:

"It

(lid not touih the car. and Ihi- tc-ti i- plain that the dan;;cr. to the kno"!

, ,v is siilistantiallv undi-piitcd. Th.- cdy:c of the plaint.ilV, was inlicrciit i.ilic

wind which, it is I'kiinic.l. mov.'d the use of the iiiachinc and to the wi.rk it

car. is shown to have prodini'.l a press- -elf: the peril did not iirow oal of c\.

ih.' car not ei; triii-ie eau-.c-'. or circiii!i-tii!!"es wlncli
tire ;i;,'aiii^I the eti

oeedini; -" poun Is, which lid hanllv lid not lie discoveri d liv the ilsi .i|

be cxiii cted lo IIKivi ir weijiliing 7 ordimirj precaution, nor to a. coiidii

if *
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tii'iriitlv pi'Hlii'ti'.l liy ilif |His>(»»i(iii (if lii^ riiilii to nvniil i'\|Hisiiri' to

tliHM' ri-k- \>\ <iiiitliii;i i.lic cmiiiIcn irnnt." Sic ul-<i cliniitiTs xvii.

;'iiil xx. lie i.H "iKii lioiiii'l to ii,k hi' -;itiiy in the si rvii-c of tlic

iiiiistiT, iiikI iniiv. if 111' lliiiiix' til. ilii'liiir any MTvirr in wiiii-li lie ri'ii-

-iintildy ii|'|iiriirhil> cLiiip I t'< iiini'iif."'"'

'I'liiit till' iiii|)loycr'.-. priviliMv in n -|irct to flif rcti'iition of nii in-

tirior lyix' of instrunuiifiility in not intirrly iinliinili'il i< in<lic44t('il

iiy till' iinnlilii'alixi' i'X|irrssions iisnl in snnii' riisi'^i.

—

ha, wlirrc it [a

laiii down lliiit. Id rrinli'i- an I'lniiloycr lialilr for furiiisiiiti^ an until

a]i|)liancc', it, is not siillicii iit tiiat tliiri' ari' luttrr or safer a|t|iliaiu-os

to U' lunl. ImiI tliat .sn|i|ili('il must liavi' sonn' railii'al fnnlt, or its iiso

liavi' Iwcoinc so j-rni'mlly olisolcti' or snp|ilanti'<l liy otlii-rs sii|N-rior

tlii'ri'to tliat its ai|o|itiiiii or ntfiition will itsrlf inilicati- iii'^li^jmcc;"'

or wlirrc it, is saiil that u mastfr is not ri'i|iiirril "to ai|o|it anv now
ilivii'c until its utility luis Ik'cu sullirii'Utly trstril. ami it lias Ik'i'ii

shown to 1)1', as a whole, U'ttir than the aiipliaiiee in nse."'^ 'I'liese

slati'inents seem to reeoi;ni/.e, thoiifili not very exjilieitly. the |ii'iiiei|>U'

ihiit ill the |proee»s of iiii|irovenient there may 1k' a stajje tinallv

ri'iiched at whieli the disparity in point, of safety lietween the instru-

iiientalities or methods actually adojited and those availahle l)e<'onies

>o i:hirinjr tliat a xerd'ct for tlio j)hiiiitifT luised on the liy|Mitliesi.s that

the retention of th ohl ap|iliance was cuipahle oii<;lit not to he inter-

fered with.'" Some jiidjics have jroiio. to the Icn^^th of rcfiisinj; to

f lliin;;-! (liiriinil from tliiw.; cxistiii)! (1SS21 11 111, .\i)|i. H" : llniil; v. I'inn-
;il Uli- lM';.'illllill;j 111' the sci\ i"4-. It was siiliililiil U. i'li. ( ISM7 ; I'll, | II .\J|.

part iif till- pliiiiitill's iii«ii);i'iiii':il tliat a.'i!!; Sirt,,i,ii v. Unliii i( ./. F.iirrU.j,,-

III!' master's work slwnilil U- iicrfcirnicd Co. (ISSiii fdl S. \, rijo, -,4 Am. Iti-p.

Ill till- U'lial cinii-i' and way nf Im^iiii'ss. 7'J2. ."> .N. K. .'(."iS : Wumlir v. lUillimiirv
Ihi- wcirk wliicli tlic MTvaiil was oalliil .( f». /,'. f'o. (1870) 32 Md. 411, ;i Am.
ii|H>ii to dii at till' liiiii' ill i|iii'stiiiii was lt<'|i. 143.

iii'l (if a ditrcrcnt cliaraclcr fnnii tliat "• I'l'Kntliti v. I'mrlir (1^37) 3 Mcos.
wliiili lie (iri;;iiially iiiulcrldok ; and II10 k \\ . I. 1 .\liir|ili. it II. .•tll.">, 1 .dir. !IS7.

iiiiii liiiic ii|i(in uliicli it was to U' ddiic '" Siiii/n n/ii hi v. Mniii SIrrtI ,(• .l(/ri.

«,is OIK! tlicn in ii~c, \() new duty or I'lirk U. t'u. (IS'.II) !(1 Cal, 4K, -27 Pao.
siH-cics of lalnir wm^ iiii|ii>~i'd iijioii liiiii, .">!10. As to tin- si;,'riiti('am'(^ of tlm
iini- was lie niniiicd to work a macliiiic ii»af,'cs of oilier eiiiployer-i, siir 8S 43 it
with wliicli li(^ was not familiar. He .v(./., iii,st.

UM< simply called upon to do that for " lliinis v. Cliirnffn, I/, rf SI. I'. I{.

vhUU lie wan eiijja^'cil. and tlie doiii^' of Cii. llS.Sli) |i<l |o\^a. 4.">0. ."iS .\iii. Itep.
iviiiili formed the eoiiNideralidn of his 227, 3(1 \. W. 2.-1

( nc!.'li;.'ence held not
I iii|.li,yineiit. To say that the master to lie predic.ilile merely from the failiiro
sill!) ho lialde to tlu- servant in such a df a, railroad fompany to adopt the
(;i~e is to say that lie shall not have tlu- "I'otter" draft iron witli three coiif*-
I" nilil (rf the lahor for which he con- liners, there l»'in}r iiothinft to show how
ti.iited")

; .Iri'^oiKi l.umliir if Tiiiilicr Ion;; it had U'en ill use, and no evidence
'", v. M(min'!/ (Ariz. 18!t.',) 42 I'ae. !l,">2 that the sin^h' foiipliii^' was not still in

I no oIili^Mtion to put a ^'iianl oil a cir- use).
inlir -aw to prevent ]!iec('H of Wood '" Tn .V.-;:-.'* v V.;.- Ynrk tf 11. R. Cf).
fi'.iii llyin^' otr from it). (IS.-.d) li Dner. 22.">, Allirmed (IS.'iO) iri

"Cliivayu d T. It. Co. V. Simmons ID N. Y. 127, "5 Am. Dec, 305, a rail-



till M \s|Ki! AM) sy.H\ \M.

IlliillllT.- ilMlihllllc I.I Mill 'M|'< ill. -.1 111.,.! Il-U;,liy .•|U|li...\. .1 |,\ ..ill,'!

|icis..iM iiihIi r liLf rii. mii-i.iiii-.>,' ' iliu li i- !. .•iriur i-, (•..utiarv (..

tJK' u. i^'lii i.C I Iirii :inili. I u . Si 1 ^ l"7i;, ^,„v/.

40. Oeneriil doctrine not n protection where the initrumentalitiei tre
of a pattern that is not reasonably s^fc.— A- ilniidv >iiiiii|, in !« ;;:;.

'(/(/.
.

til. .|..,-iriiic 11. .u Mil. I. r .ii-.-n>-;..ii i- mi|i| .i'.| |. I..- :i|i|ilir.| -iil,

i"'' '" ill'' .|M.iliti(Mll-.n i:,.il til.- ;ii.;iii. ;iii<i ii
|

; .1 ill iirr, liiriii-jii'.l ;ir,-

l-c;i-i.|i;ilil,\ -ih Mil. I -lli'ill.!.- Inr ihr •fMinrs ll-i'. The t'llil ilT'-'l ..f

this (|iiMliti(:ii.i..n iiii.l iis ..|., r;iii, .n wjih icti rcti.'.- t.. ilic ntlirr ''.

Hunts liv wliidi. ii' I- . hlilinl .ii the m ,1 I w , , i.li;i|i|-i',, i!ic I'Slclil . .

til.' .||||.|.._Vcr"^ ..liliuilli'.ll is li -l.'.l .iiM i,r III. »t rl<;irlv -||..\VM l>\ I'-i

I- liic .{.••i-i.,n> wiili ri-|>iii i.i «| ilic iii-inini(iit:i!iiics. A
- iiiiii;Mi\ .i| iIm «( {(•.•i-imis w ill Ih' t'l.iiii.l in cliii).!. r \iii.. /.. /.

41. —nor whrre they are ^pctificaily defective.— .\ii..ili.r .|iiiiliti, ^

li..ii .i| til.' .|..c-ii-itic i< ili;ii ii i iirni-liis n.. |iriii(i-ii..n l.. ;i inii-tiT wh,,

tiinii'lii- ii. •riiiiiciit;ilii ii • ivliidi u'c .|i i'.Tiivr ciilirr in > -i iicli.in

.'I- (<tv wMiii ..( iT|i:iir. Till' .li-iii,.-ii..n Lriur-n il,.' lijiLililv ii,.'nrrc.i

liv ilic iiM' ,,{' -iicli iii-iniiiM:ii .iiii ., :iiii| l.v tlir ii-f .,1' ^n-iriiiiiiiit:ili

tics in thiii- II.. I null !.... .li.in. is ni'..i;iiizt il in a |;ii;rc niiii !'•!• ..t

WAV .•l,|ll|i;lll.\ .i\.T »; . litlr, ill,, vjiil: -It i^ II.« .,ll|,.|| t||;,I I h.-r,. i,

|iliiiiiliH"- .•iii|i|..ycr III.. I riiiiiitiL' |i..,M'|-- ih. ..hiIimi i nlili'jii i,,M iiiii,...r,| ii|„iii ||,,.

«ii- li.j.l linl.li- f.ii- it, fiijiii.- t.p iii|n|it iii;i,(ir. liMir Ilic in.-i,. hImIImii iIimI |,

nil iiii|in'\.'.l f.iiiii i'( -wilili wlu.li I'.-ii- I.I I'lc wrviii I. to |.tiivi,i iiiiirjiiii

W.MlllI IlilM- lll.il, li.lllx Irilll.-.i III,- lj~k Cl-V .if ;lll\ |l:l I'l il'lll,, | .llil ni. | , r nr <l.>

• if ai'ei.l.',.: Milt llii- .l.'.i-i.ii j, ni.t ..-ri|ili.iii i.i l,c ii|Mr:ili-i| liv Hi.- lill.t :

cii^y III r.-1-.iii •ill- uilli III.- Iiil.-r .-m«.' nf uur Ih lli.-n- nin jiii|ilii.| iii'nl. ii.ilJiiir .m
Si'riiKii V. n.iiifi .( ./. i:„:,i„i„ („. (ii,. ,,,,,1 ,,|- (I,;, f,,,-,,,,.,-. i-,.,iiiiiii" fi.m,
(H><(ii 11)1 \. ^. .-ijii .-,1 Am. l:.-].. 111.- m.Ti- i.h.lii.ti :i, , ,i|i|,,v,.r. ijiil ||„.

7-JJ,_"> N. I'.. ::."iS. i-ii,.,| Ml II. i.-:t, .v/./.,.!. . vi.-himi-y -Imll In k,-|,i tl.i- fi. ^.i .|,-

lii N.irlli (';ii-.liini it \v:i. ri-iii:irki-.| l.-u i .t- ,ii,-li n, m,, -, . s|i...i- I li.- <.-i\.iiii :,,

.Vciir< iiy.i til. it --111 \i,.u iif il-i- i-li.iii-,, .|,ii-fi-. Till' -i i \ ml i, .-i ij-,,. ,i;.r. ii| \„
iii.-i.li lit 1.1 111 \\ iri\. iillniis :iiiil .1. .-..v- -..-l.-ii till' <<iii|il.iMii<-iit ii.l.. whii-iri..- i-ii

<-rii-. fiu-t^ Willi li ui.iil.l Mill li.iM. vlii.uii I.I -. nil. I. in <-.,';. 1 1-, ,
-i in^ f,,r ll,,. w.io,.

ii.-yliL'.-ii.-.' ;i fi-" vi'ur- -in--.' iiiny ii.nv lliai In- i. l.i n.-.-iv,.. nni-t In- sii|iiiiiri.,|

or ill III.. Ill -M fiiiiiic- lir .li.i I;ii..,l in jau In tiiki' iiiln n.-niiiit tin- i i.|,« i,, uhiil
lllll|ilr cvlili-llii- if .-ll!|- iMi- ili-li-li,-lii.ii Ilic clli|i|,n iiicnt limy l-XIin-.- Iiilii; jinl
in .Inly :" ami llw ii|iiiiii.ii «.i< .-nih-.— i-i| iiiiiiii-.' tlm-.- ri.!., I'n-c ||,,. .Icfci-t-i uihI
Unit llii> liiii.. lia.l ai-1-ix..l uiiiii riil- n.-.-iil. iil - ..t tin- in:ii-li|iii-i \ iiinl til.- ii. i-

i-.iii.l i-.ii.;|i,iiiii"* -liiiiilil III. rri|iiircil t.i li:;i-iu-c ii-.l uani ni .-iii'l inii ,if fcll.m
attii.-li III.' .liiim.-y .,i- ^iiiiiiii- iiii|i|-iiM i| >i.|\:ii;l- •'< t li iniii.i'i .'ni|il.iviiii-iil.

i.iii|il.-|-. iiii.l |ii-i-li,i|i-; ;iii- lulls., in ,ill I,, 1,,,1,| 1 1,,. niii-l.-r lialilc til til.'- . -n
pa -.-1-11^:1-1- car^. tlimi-li ii.il In fri-i-lit nut fur all Ilic injiiii,', rc.iilt irii; In tli,.

.11- nil ai-i-niiiit nf till' jri'i-il i'\|i.-;H.' ill lalli-i- fi.iii .l.-li'i-t< 111 inai-liiii.-i-r III- ma-
Milvi-.!. I/iiM/ji V. /.•;. /.,... .;.-</ ,1 /)./,'. fo. I.i-ials lipnll wllilll lie iiiav'lic .11-

(IS'l-Ji 111 N. C. ah:, is 1.. i;. A. SI.;, pi. y,-,l. .ir fimn Hi,' n.-;.-li-.-ii.-.'' nf i-i:,,u
III S. I-;, ll'.m. -irxaiiu (-I-..- ii.'i-.l ill the .-iinninii .'iii-

"Ihihiii V. I.iiirh i|S.-,7i -JC, I.. .1, |il.iMii,.|i|. uniilil ;;.i f ir to iiniH-il.'. ii 111.,

1a,-!', .\. 's. •_>-_>!: 11.,,,,/,;- V. Hull nil', I-' t,, make it ini|ii --ililc. to oairv nii iiiaiiv
.: () .-.• c. MsTiii ;_• \M. .}n. :; Ar-i. .:f ilu-Tr.iL vi-uii.s uf the c.uiiiiy."

'

l!.-!-. li:i. Ill tliu latter ea^e ll..' cniirt
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.<M ..' Olli.r .|..,.iH'nlis ill \\lii,l, ii i. Ink, 11 f.,r Ml 11,1,.! i!„il tl, .,1,1-

I

}<i^ liulii t...Mirv ,,|, |.ii,i,„.„ i„ |,i- .„,„ „,,, j, |i,„i,,,| ,., ,1,,,
. vNiii ;iiv 111.,-,. ,.ii,..| i„ ,.|,;,,„.., ,,,,., ,.
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III KlliSi ):i|i|- \,|„i ||„, l,ll,pnlr~l^>,- (h • ,.., i,|
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100 MASTKI! AM) SKUVANT. [chap. v.

A ft'W «if tlio iiutli(irifics, liuwcvcr, arc atlviTsr to tl l(> SOUIIIIIK I

tlic (listiuclion thus drawn.- ami il ccrtaiiilv sfciiis to 1m' scarcclv sii-

tniiialiic liv aiiv train of reason wliicli will not Icail t o conchisiiiii-

wliicli art' essentially irreeoncilahle with those tlisciissed in tlio pn-

cciliii'; ]iarl of this cliajitcr.

It has iH'en shown in !$ :!.'>, iiiilr, tliat the riirht of si master to carrv

on his hiisiiiess with -iieh inslrnnientalities and hy such niethoiis ;i~

he may ]prei'er rests primarily and fninlamentally upon the hypoih

esis that the servant nndersfands and therefore accepts the ri-l>

wiiich lie will have to enconi'.tx'r i)y reason of the use of tlmse instni-

mentalities and methods. If it is shown, as a matter of fact, that lie

does not understand those risks, and that his want of understand inj;

is not in itself cnlpahlc, the doctrine which ai'cords this lilnTty of a'-

tion to the master will clearly lie no more a ]>rotectioii to him than in

t-ases where the instrumentalities or methods are specitically defect-

ive. See chapter vii., jiii.sl. 'I'he inferenc(» is that the tlistinclii'ii

drawn In'tween comparative inferiority resnltiiiir from intrinsit- <|iial

itics, and nntitness procincccl hy defective condition, has in this pi'jnt

of view no real doctrinal basis, and that, in the last analysis, the (pii •

tion invidved is merely one of the incidence of the hiirden of pi l'.

In the one case th<' master is ;;iven the henetit of the presumption lli:!

n servant, at all events when he is of fnll aire and ap]iarently in pn--

session f an averaf;e measure of intclliircncc. appreciates the ri-l<

which he will eiicoimler. In the other cases the master, if he seek-

exemption from liahility on the irronnd of appreciation of a risk. li:i-

till' (;//((.\ of niakiiif:: irodd that dei'ense hy |)ositive evidence. See >! ."iT,

post, for some further remarks on this snhject.

'V\h' iiicoiisist<'!it jHisitioii in which the courts have jdaccd tliciii-

solves hy ])ro|)oiiiidiii<> this distiiicti<iii as one liased h|>oii doctrinal,

insteail of merely evidential, consideralions. is hronirlit into clear n-

lief hy some decisions which have virtually ij;iiored it altogether, aiuj

in <')Tect. if not in terms, have allin 1 the principle that it is not nei;-

li<reiice to suffer an appliance to sink to a lower level of safety wliirji

would not imply ciilpahilily in the case of an aiipliance which is IhIiil'

put into use for the first time.'''

' Ihltiin V. J.rnrh (ISri") 2(1 T.. .1. y. Silnr Siiriiif) Itliiicliimi d- niiiinii <".

V.\(h. N. S. 2:2!: WuikIh v. Uiillim>n<- (1S7H| 12 I!. I. 112. .-It Am. iicp. Dl.i

•( O. /,'. <•.,. (1870) :\1 Mil. 411, :t .Viii. "Ill liniiri- V. /7i/i^ (• /'. t/. A'. ( .,.

Hep. 141!. ".\ niiiniifjitiinr liiis the MH,S.->| Aii Mich. {Vi:,. 2:i X. W. 440. it

rij;ht to kci'p :i iiiiiclilin' in »•»• iiflir it wns lu-M nut |o \u- iii';.'li;.M'iici' to ii-r ;i

lias liiMoiiii' <ilil anil ilifiil ivi-, unless its car llic iliauliar nf »liiili. owiiii.' In iln"

di'fccts I'xpiisc llic iipi'ialiir ti> sniiic la- fad lliat tlic -piiii;; lias i;ri>\Mi wiMkcr.
tent or cxtraoiiliiiary iiaiij^ir." Ai Z/i / lia.- ilr<ipp<il licUiW lln; iioiiiial Icitl.
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42.—nor where the risks incident to using them were not fully under-
stood by the injured person.— 'Ih.-iv is iilso ;i tliir.l .-Im-s „( ca.scd

wliii'li is not <-.iiilr-iillc.| l>v tlic (JMCtriiir,—ilmsc, iiniiiclv. in wliicli tlio

N rviint, iruni Im-k of ts|M ricncc ,,r s(inic oilier (musc. whs I'xciisalilv

i:;iinriiiit of tlic iii-o|«.rii(s of tlic instrninciilnlilv fiiriiislicd.' Tliis

(\ic|itioii is iiiijilicd in llic thcorv tliat llic (ioctrinc is at least |>itr-

Thc ciiKO wan dcciilcd on l.lic nnaldL'V of .i-^iiiiicil. lie left cut of iiccijiinf . anil ar-
tliiiM! wliicli |HTiiiil (•niii|iaiiic> I.. iiM- ^'iicil tlial. if III.- a.ciil.iil Mas line to til.!

laix «illi (ciiiiiliii;;~ uliiili ali' sliiiilii- la iliilc of llic I'M^jiiic to ii>|i(iiiil |i|oiii|.t-

r.illy of (lillVii'iit IhiyliN. .S,.,. ss ;!!i. h i,, U,,, iiv.-r>al of the Ici.t. tlic v.im-
nut,-, ami 71. /ios7. In Unjiis v. Siini- |'iic~ciilccl was one. not of "a mere loss
c<isr. II. .( V. J'. /,'. Co. (ISSlil |0;i v. of pow.-r. I.iit a niisa|.|ili<alion of now-
V. .ll:". .J7 Am. licp. 7.i:i, S \. K. .VJ'.i. cr." riik; v. Iti,st,„i .( .1. /,'. Co. ( IS7;t)
where it. was helil lliat. a lirakenian ."i.'i X. Y. .i4!i. j.t .\ni. Ken. .")l."i, wlii-ri!
(Mii;:lit liy the lirakc Ikmiii of a iiioviiif; the injiirv re-iilteil from tlie iiial.ililv
car i-oiiM not rccovi'r on the ^iroiind of tin- tiaiiimcn to slo|> the train
111, It the .ii^'iiic alta.lii-.l to such car |.rom|ilI;.. one of the liiakcmcri beinj;
was. hy reason of a (I. fell in its IImc and ali-ciil. «a~ cileil hy the Icaincl jiid;;i',

iiuiin steam vilvc. nol siilllcicnl ly |iow who |>oiiitcd out lli'at this ease aiiil the
cifiil to slop the lar in time to av.Tl one ImIoi-c the court were cssenli.illv
the iiijiiiy. the- coiiii rca-oncd thus: similar, sin.r in the latter a sound
•riic rc-[iiinsiliilily for the di'fe<ls is no ap|>li.iiicc was lacking:, and in the for-
;;r.alcr than it would have liccn if the uicr. the full iinmhcr 7if employees. Ilie
•hlcndaiil had fiinii^hid a new en^iiur e\ idi'iui; liciiiy. in his opinion." suHiciciit
(if precisely the sinie power. . . .to jiislifv the concliisic f the jiirv
Suppose, then, the defendant had fur- that tin- 'defendant had failed in ilsdntV
ni-licil a now en^'iiic of 7(1 horse |>ower. to supply luacliincry in a eoiiilition ill

- pioiscly the s.Hiic power which we which it 'wiaild not cndaiij;cr I he persons
may assuiuc this had at the tin f the of I ln' trainmen, he considered (hat tin;
aicid Ml; upon what principle iild it v.-r<licf for the plaint ill' should not lie
be -, that it would \w lialde for such distnrh.il. l!ut apart from the ol.jti-
aii a..idenl? Can it he laiil down as a lions to the majoiitv opinion which are
principle of law that it is 1.,,mid to fin thus put forward, "it is chsirlv ohiio\-
iii-li to its i-mployecs ei ines suil.. .• ions to the still more fatjil one that
and adeipiate in power to I'very e r- whether (U- not it would have Ih'cii lie;;-

^'iiicy? Who but the employer shall de- liu'ence lo supply an i'n;;ine of smaller
teiiiiine how powerful an en;.'iiie shall power, the agreement of the plaintilf
he at ai'y piai'c and for any purpose? was to wink with o f jfiealer power,
Suppose., ill this place, the defendant and that it was conlrarv lo one of tlin
had furnishi.<l an enj;iue eapalde of mov- fundaniciital principles "of the law of
ill',' lull lhr(.<' cars at a time and running; emplou'rs" lialdlilv to hohl that he un-
I ul Ml miles an hour, and the plaiiilill' di'rioo'k Ihi- risks .arising' from a leiiipo-
li.id known it. could he jii-tly complain rary impairnicnt of Ihi7t i.owcr. unless
nf it? Wiaild such an cii-ine. in any it was shown that he ap'pre<ialnl the
h"S.i\ or i>idper sense, hi- daii;.erinis? If elicit of the ehan^'c in his ciivironnielit
an employer should furnish to an em- causi,| l,y th^if impairment. 11 pin-
phyii- a horse which, from naliiial ion of lli'e majoritv inlrodnees ii Ihi-orv
wi-akness or from disease, should not of vast scope, which, if carried oiil t<)
have siren;;tli for the work in hand, ami its loj;ical conciusions, would prevent
the "iiiployi,. shnulil. ill conscipici reeoveiy ill a larL'c iiumher of instani-es
thericf. receive some iniiiiy. could he in which it is now allowiil. If i'II"ei-t in
hold the employer respoii-ilde for his |,> he -iven at all lo the disi inclion h.-
iLiiiiaLfcsV Ihese inipiiries m-ed not lie -. .oi-ii iiicie structural or ipialitative in-
pniMi.d. I he answers to the re oh- feriorily ami spccilii- defects implviiiK
M"!i-." Datiforlh. .!.. dis-eiitcd in an an actual deterioral hm. it should not lie
<l.il"'iale and well-rca-oniil opinion, in evadol where it happens to operate to
w'lich he d.'iiled that, on the evidi the disadvanta^'c of the master.
'•:•- .irf.ctive londitioii of the thiollle ' Siv, for example, the rnlinjr in
valve cuuld, as the majority of tlie court iMuisiillr A \. W. Co. v. Hi'mioh ( IS94)
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fi:ill_v l)iiM'(l nil tlic Iiy|i.itlicsis of ;in ;issmii|ili<m of kiinwii risks (sci- '^

li^i'i. mile), iiiid is iiicrrly a pMrl iciiliir ;i|i])lic:ilioii of llic firiiriM!

priiiciplc tini it is t iil|.iililr to cxim.sc ;i scrviisil lo :iu_v risk wliicli li-

(liics not c. iii|ii(licii(i (sec S> .">>. .">'>. /'".'./), or of the correlative iiiil

jiiiically e(|iiiviil(iil. principle fliat a servant only iMiilert.ak'>.s smji

risks a> lie appreciates. See chapter .\\ ii.. ^tDsl.

lit; .\\.\. (i|,-i. IS So. 7'>. Iliiil a rail' 1 Im- <if wliicli iirc iiilicn-iitly ilHn-rciiiii^ in

cipinip^ny wliich riii|ilo\ . Ii.iiid lir.iisc^. ll:- liiiinl-. df .m iiicx|)criciii'i'il l)rikr
siiiiii- lit \\ iiicli li;iM- -I irr :uiil i:lliri-> line In:, I. ir.n's I |i,. ilnlv tu sucli hrakfih.ui
ber htulls, liilleriiiy only in av/.v, tliu lat- of usiny tlic less ilaiiy.-iuus kind.

f I'

i
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COMMON- IS.W.K AS A TKST OK TIIK PKUFOHMAXCE OF EMPLOVKIfS
DLTJKS.

43. ('(iMi|K't('niy of cvidcnre of u«afrp; fjoncrally.

44. Dnitrino that a nia-ljr win. adopt:* in-tniiiiciitalitio.s in (n.iimion use is,

a.s inattiT of law, free fiijui iir;;li;,'i:iice.

4.J. Apiiliial.ilily of the doctrine \\\wrr the m'f,'Iife'<'nec charged ha.s rela-
tion to llic cniploynwnt, of servants.

4.">a.— or lr> the in. thod.s of work.

411. IViclnne i- applirahle only to instnnnent;ilitios in <ro<Kl rep.iir.

47. D.jetriiie not applicable •.vlu.ro the nogli;,'enco charged is the hr.Mcli of
a >latiile.

4.S. Kelation of (he d.Hlrine to that which allows a master to carry on his
bn-ine—. in h\> own way.

4!l. Xc;.|ijrcn<-.' not infcial>le dimply from the fact that the instrnmcntality
or nuthcHi adopted was one not in coninion ii.se.

50. Doctrine that oonforMiity to common usage is not conclnsive in the
master's faior.

•'•' N'<gl',U'cni ot jirediealile of the f.nlure to adopt instrumentalities or
methods not in general use.

52. I'liM.f of nonconroiinity to common usage warrants inference of negli-
gemv.

5;). What kind of usage is comiietent as evi;lence to he introduced on the
question of due care.

a. Compel ency consideied with reference to the similarity of the cir-

cumstances.

b. The nundier of the employers following or not following the
usage.

c. The terriloiial extent of the u>age.

<l. The |ir.ielice of llie delemlant himself.

I

!

m
its

tm

.\s to iisiipo cuiisi.lcr,.,! as a t<'st <<f t.lic nwistcr's porfnniiniipo of tlio

iliiiy to in:ikc siiitiil.lc rules, sec ij I'll. ji„sf. A- tn the ..tlVct ,,t ,1,,,

iii;isl(>/s I'c.iil'ofiiiitv or iioiicMiifnnnity to iisa^'. wlicrc tlio ac-li.m is

l»r"ii-lit iiii(I(r statutes iiMidifviiij: tlie ('(iiiiinoii law, see eliapter
-\.\.\vir., ponf,

43. Competency of evidence of usage; generally.— It mav I)e laid
il">vii as an iiii.lisiuiteil |iri.iM,siii..ii tliat, wliei-e tlie injury coMipiaiiie,!
c. v.-is ciPHt'd In- ail iiisit-iiinrnfaiily ..r iii,;ii,Ml uiii.-ii, at (lie (iiiie ot
tlic Mccidriif. was in its normal e.in.litiou, evi.leuce iroing to .sli.iw tliat

100
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siicli till iii.stniiiiciit.nlity wns or was nut ciuniiinnly used uiidcr !<iiiiiliir

ciiruinstanccs hy ]h'1soiis in tlic siiiiic line of biisiiicss as llic di'lcmj-

aiit is aiwavs miii]K't('iit fnr tlic |)ur[Hisc nl" |irc>viiiji that lie wa.s or was

not. ill tlic c.NcrcMsc of diU' cart' in ailojitiiii; or rctaiiiiiiii tliat iiistru-

iiiciif4ilif\ as a part of iii.- j>lanl.' Nor i- it (ii^piitcd tiiat, if tiic <\ i-

dfiicc is conllictinu as to wiiclln r siicli inai'liincrv is in connnoii and

orxiinarv n.-.', llic (iiirsilon of nr^lincncc in ll^in^; tlic inacdiincrv i.i

not one of law, liiit of fact for tin- jiiry.-

Tlicrc is, liuwcvcr, a rciiiarkalilc coiitlict of opinion as to the cxtcni

of a colli !"s riiilit to set aside or control verdicts l)asc<l upon the de-

fendant's conforiiiity or noiicoiiforinity to coiiinion nsaire.

44. Doctrine that a master who adopts instrumentalities in common
use is, as matter of law, free from negligence.— A doctrine wliich has

been f'.\teiisiv(d_v a|>piied nia.v 1m- enniiciatcd thus: Where the only

inference that can riasoiiahiy he drawn from the evidence is that the

master conformed to the i;cneral iisai>-e of the avcM'aii'c iiieinlx'r of hi-

trad<' or profession in respect to the ailopiion or releiitioii of the iii-

strnnientality in (piesti:in, he may he de(da!i'il, as a. matter of law, to

have heen in the exercise of due care. The lanirnniic in wliich thi>

d<M'triiie is formulated or referred to would, if taken lilei-

aily, often convey the idea that the f;-eiierality of the iisajre and ihi-

similarity id' the hnsiiiess or <'stalilishiiu>nt of which the iisanc is ad-

duced as a standanl id' coniparismi are the only points to he consid-

ered, and that the manner in which that hiisiness or estahlishment i-

'Tliis ildctriiii' is (alii'ii fur ^'iiiiitcil in

all till' i-:i-.<-i citi'il ill l.lir fnllottiii;; spf-

limis. :ii]il !< r\|iliiilly iilliniiiil in tin-

fnllowiitir i-nsi"^. -niHnij; ntlii-rs; W'lthnsh

It. Cn. V. Mclhiinrlx llHS-JI 1(17 I . S.

4.'>4. -27 I.. I'l. "iO.-.. -J Sii|.. (I. I{..|.. ll.Ti;

Mlirrs V. Ilif.'siill III, II Cii. (ISSII) l.-iO

Mass. l;io. li-j N. v.. li.'il ; \iisiiii V. r/o-

(•'(</<.. /;. /. i(- /'. /.'. r,i. iiS!i.-.» !•:! iiwa,
2.'!ti. lit N. \\ . Sill: I'liiiixiiliiiniii Cn. v.

Hiiiil.iii llSVIi) !•;! Ml. .")SII LidinillKl

hiTi' «illi s|M(i:il nfcriiiif i« tlic ijiirs-

linn ils to hIimI ilc;irn- iif vi;.'lliinil- till'

siMvaiit was liiiiinil tii I'Xi'ii'isi'. Sn- SS

^H -I S()i..iiiit( ) : Miliiyiiii, T. <{ S. /•'.

/'. f'o. V. Msilhif ilSiliip 47 III. App.
200: llniii'srii v. Iliii'lliiiiii MSIIIM ll'.'i

Cal. 1)27. .")'< i'ai'. 20(1: liiiliuiin. I. .( /.

n. Cii. V. Iliiiiihi (
|S!i;m I.')2 lii'l. .")!I0.

r.."? X. K. 17.'): Uivhiiiiiinl A It. II. I'll. V.

.lours ( ISIIO) 02 .\la. 2IS. So. 270:
llolliiiiil V. Tiiiiiissii Ciidt. I. A It. f'li.

(18!I0) 111 Ala. 444, 12 I,. K. A. 2.12. S

Sliirir Mft; <;,. V. MiHinir•.24-

11!)00) «'.! III. App. ,Vi2; .1 «(/- r.v

llliiioin r. ;,'. Co. (IS'.HI) loo Inwa. .")2I.

SO \. W. .'idl (irnir In n-l"il-c Id allmv

plaint ill' In piDVr what wi'ii' tlir iirdi-

nary inipliMiiints foy tin- wnrk in i]iir>

lion): llilliiillr Stoiir Co. v. Cmiiln ii

( IsiiS) 01 X. .1. I.. :i.Vl. .'to All. (Ul,

.Mlinniil (ISOSi in 02 X. .1. I.. 440. ).">

.Ml. 1000 (not iTi-or Id admit I'vidinrc

of till' niannir in wliiidi ~«in;.'iii^' drMi:

riipi's in iilliiT nuani.'s were sup|)iii't.'d

so as to p!-i vi-nt llii'iii from injniin;; tlic

workmini: l.niiorlr \. Cool: ( lOOll 22

I!. I. ."i.">l. IS .\tl. 7IIS liiol error, in aii

.lit ion for injiirirs sii^tainiil hy tlic imv

Jul; in ol a Irciiili in wliiili tlic plain-

till' was at work, to admit evidence as

111 llic iii-loin of slKirini.' up trciiilii~ of

like diaiaitcr under ~iii>ilar eireiiiii-

stanees) ; /,"(0)-i/ v. Hiilh/ ( ISOIM :!."i
<

'.

( A. 7S. (i:i r. S. .\pp. I.')7, 02 fcl.

SS4 (similiir iiiliii;;).

- Sirifl .( Co. v. Iliilollhcl,- (1000) CO

Xcl>. 7S4. H4 X. W. 240 (first appeal

(ISD.Sj .-).-. Xeli. 22.S. 7.-) X. W. !).S1).



5 44] t'o.\i.M<»x ls.\(;k tkst <»k dlk care. Ill

(nii(liictc(l imd tlic cliMnictcr of tli<' imtshiis (Mijiiijjod in it uro not ma-
K ri;il fiictiirs in llic (jncstion to l)c (lctcrniinc<l.' Hut it is dear that,

iiiulcr tiic {ifncral principles of the law of ue;:iij;enee, these latter ele-

imiits inii.>t Im' materiiii, ami tliat the test reallv ]iio|ionn<le(l is not
iisiue of any einiiiuvers. however iniiiriKlent ami unskilful, or of any
• »'i'ii'<. Iicpwever ill rejrulate.l, hut the usai;c prevailiuL' anionj; ])ni-

ileiit and skilful enijilovers and in wellrejjnlaled eoneerns. That
this is the actual |)usition taken is sln.wu hy the foUowin;; extract

from the opinion in a h adiny decision hy a conrt which has heen one
(if the n.ost nneoni])roinisinf; exponents of the doctrine m w under dis-

cussion :

'•All the eases a^rree that the master is not hound to use the newest
iuhI hest appliances. He j)erforins his duty when he furnislies those
nf ordinary character and reasonahle >afety, and the former is the
li«t of the latt(>r; for, in reiiard to the style of implement or nature
(if llip mode of perfornuinee of any work, 'reasonahly safe' means safe

'TliiH. wp Pm! siuli iiiii|iinlilifil >tnti- (n iilmcp to show, nor w.m tlicro pro-
minis nn tfic followinfr: "W lialcvcr is. tcii-c tluit it. «ii- ciisloiimry for mil-
iionrdin-,' to Ihc jriiiT.il. a>iiiil. mid or- load c'(im|.ioiics In hiiild liridjios span-
iliniirv com^c, iidop'cd l.y tli<wi. in tlif! ninL' lln- |)iil>lic mails with an cli'vation
-,inir lin-ini'ss. is n-asnnaldy safi- witliin siidicirnt to admit of a man to pass im-
thr mcanin;; of the hiw." And. thai a dcr who is -.tanilin;; iipri^ilit on the to|>
jury cannot tic iicrmittod to srt up its of a car. Snoh is not thn praftioc of
jiiil;:iiicnt ajpiin^t thi- umiTal cn-.toins this oinipany, nor of any other, so far
iif the Inisinrss. liihUr v. Silinrnl,- as appears." Sncti striiet.iires woiild
ilsiU) 144 I'll. .ttS, i;t I,. 1!. A. .•174. •>> often lie inconvenient, and Honiotimi-s.
All. !iin. '-No infireiipe of ne<;lij;i'n<e jierhaps. iinprai tioahle. It is. (here-
(Mii arise from evidence wliicli shows fore, ipiite |>hiin that the defendant did
tlial llie ini]deni('nt was such as is oidi- not owe any duty to this piaintitf r.ot
ii^iiily iiM'd for liUe pnrpnso hy persons to snhject him to' the ilan^'er into wliich
ciiLMu'iil in Iho same kind of hnsiness." he fell." It has hecn held jiroper to in-
K"/iii V. ChiriifK,. /,'. /. ,t /'. I{. m. struct a jiny that an employer ili-
iW!i|| inti .\|o. 4-2II, 17 S. W. .-isn. Si-o, harj.'.-s his duty towards his pinployi>es
licwcver. Mi-soiiii di-cisions in !i5 .'lO. .Il, in that respect", if he furnishes appli-
p""!. ".N pcrly enterin;: upon a partic- anccs which are in coniiiiiin and "^jen-
hlnr ciiipli.yment assniiics the risk and eral ii>e ihroiii;hnni the conntr>- in'the
IKiils n-iial tliercti). when the usual and same or similar lini-s of work." Sliml-
lU-I. unary iiieaii- In frnard ajrainst acci- f'lnl v. .I;iii l/7j<,r Stn.t H. Co. (isn7)
•Kills are adopted." Kin<i v. /•'inl Itir-r 1 1 1 .Mich. :!!I0. fill X. W mil I^an^nia-e
;.io„/,.r r„. (ISli.'i -n Mich. I7J. .V! \. of the same un.pial d ilescriplhin Is
W. HI. "It is siillici.nt if the macliin- iilsii found in the 'owing cases, as
iry is of a kind in jjcnera! use." Ihiris well as others cited in ,is suction: Ifn'i-
V. Ii(,/i/.s7.( I'iKliini (H!i:t| !l-i Ca. 712. 'rx v. l.uui^riU,- ,( V. /,' ' „. (ISOS) HS
!< S. K. !i7t. Ill ll,nili,r v. Ihliiiinir, l-'ed. ACd ithe doit rine a iplied in other
'.. .( ir. /.'. Co. I IS7HI 40 X. .1. !,. 2:i, Kedcral decisions is l,^s favoralile to the
-'< .\iii. Kep. 20S. the coiiit. in tnddin'.' nuiMcr. See 8 ."lO. /lo.sM ; Wnshiiniloii
th.[t a hrakeniaii who -ued for injuries Axfli.ill Hhirk A Tilr <\i. v. MriAri/
'•hh.mI hy a low overhead liridire shnuld llSilih l.l App. 0. C. 410; S(ipi>r,ifi, f,l
liiivi- Imvii nonsiiitiHl. said: "lie was. v. l/</iii Sim I ,(- .iip-i, l'„rl.- /{. (;,.
iiiT'irdiiiii to his own showing.', an cm- (ISlin !>I Cal. 4S. 27 I'ac. oitO (./i-.;i/-
ploycc of the defendant, injured hy one rndo: hut see the ottier California
I'f llie ilan^'crs of the liu-iness in which r:i!'i-H to the contrarv cltcct, ritH in S
he vuluntarily eng.ageil. Tliere was no .ll). p„sl) ,- ramp Poiiil Mfg. i'u. v. llul

» ;
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iicconliiii; 111 the iisiiiivs. li;il)ils, ;iii(l (.rdinnry risks of ilic liii.siiK --.

.Misiiliiic Mii'civ is iiimtliiiiiiililc, iind ciiiiduvcrs arc not iiisiirt'i-.

'I'iicv ;irc liiiljlc lur the coiksciiik'uccs. iml of (hiiiiii-r, l)iit of iiciili-

gcMcf: iiiiil lli(; iiiilii'ii'liiiir test of nctiliuviii'c in nicllio,!s, inaciiinciv

.

and iiiijiliaiiccs is tiic ordinarv iisin;c of liic lin-in<'ss. No man is licM

bv law to a iiiulicr dciircc of skill than tlii' fair avcra,i;i' of his jirolV-

hioii or trade, and tlic standai'il of due care i> the conduct of tiic avi :•

age prudent man. 'J'lie test of negligence in cm|ilovers i^ tiic same,

and liowever .-trongiv tliev may in convinced tlini there is a hetter <>r

less dangerous way, no jury can he |iermilicd to <ay thar the umku
and or<liiiary way, coiiiniotdy adapted iiy tlii>c in the same luisine--,

is a iieglin-enf way for whii-li liahility shall he impn-cd. Jnries mn-:

neccs>arily determine tic resiion.dhility of individual condiicf, Imi

they cannot l)e allowed to .-^et tip a stamlanl wliich •.hall, in ciVect, dic-

tate the customs or control the hn>iness of the coniinnnit v."*

Sc\( ral of ih(> ci'iirts in their >tateiiieiits of the doctrine givo prom-
inence to the fact tiiat tlie l(gal >landard is the usage of prudent men
and widl-regnlated cor.cerns.' I!nt tlu'iv is no reason for supp(i>ii!':

Imt (1S74) 71 HI. 417 (I>iit sec Illinois iliir inictiini'^ iiriL'Hurdi'il wiis dcTiiccI i.i

ruses to tlie oiiiili'iiry cIVci!, :i< ciliil in lie loiiclti-iic in tin. niii-lcr's favm. IjhI

S ')0. jxisl) : IHinili ;i V. Slur Knillinii lliis w:is merely liee,-in-i' tlie evidcnu-
Co. (IS!in> ."iS IImii, tlO."). l-J V. V. Sii|i|i. was r)llV'n'(l in a'ea-^' where the madiiir
.'tl. .Mlinncd (1H!I-Ji in l.'U V. Y. ."i.'ri. in ([Mi-tion was iisiiallv •rnirded, Imt
"rl X. K. ;!."); I'lUKliiiriih d ('. I'. Cii. v. Ilie .'iiaril had been renmved on the («
S( tiliiiri/rr I lS7!h [t-t l',i. 27l>. .'17 .\in. ea-imi of tlie aieident.
l:c-|i. list: /',/7,„ V. /,'....;, (ISS2I lim -rihifi v. Ilniilfunl. li. ,f K. R. C.
I'a. .101; rril: v. S-Ul l.,i!:r <f (t. f/.j.s (IS!iOi imi I'a. (US. l'O Atl. .")17.

cf A'. /-. C- (ISillM IS rtah. VX\. .".li '"It is siilicient. tiiltlliiient of dillv t.i

Cap. '.10. .\n in>lni'liiiii to the etleet ailojit such ( inventions and a|p|diaiii .-!

tliat an onipliyer has -a riu'ht to n«eand us are ordinarily in ii«e liy |iriideiitlv

eiiiploy .iicli inachinciy a< the experi- eondiieted roads Cii^.'a'.red in Ii|<e hii-i

ence of trade and iiianufai-dire ^anel iuii-i ne«s and saridiindi'd liy like eiroiiin-
as rea^oiialdy safe" has ln-en held not stance.-." I.diiinrillf if '.V. Jf. fn. v.

to ini|iose any addiliipiial oldivMl ii.ii on Mhii (ISS.'i) 7S Ala. 4!)4. "We l<ii...v

the iiKi'^ter. hut to rehix in hi-; fivor of no way of delcrniiniie,' wliat ordiiui .

tlie liiror of the rule rit|iiiriiiL' him to lare is. eMept. to a-certain what men .if

if^e ordinarv rare in the selection of hi-* ordinary <-aic and pnidcni-e. cii<;a^'cd in

!i'a<'.'iinerv. Wnyliiiiiilnii d <1. !{. <'<>. v. a -iiiiilar hiwine-s on (lieir own account
Mrliiiilr (ISIKII lli'i r. S. .'i.'a. .•>4 r,. ed. and for t.hidr own prolit and siKic--,
J.'i.">. Ill Sap. (t. l!cp. 11144 (as to this are in tlie hahil of doiiii;." Aioim/v ,i

dr-ci-ion. see furtlier. S ."ilt. /.oxM . If 1. r,,iil Cn. v. Ilionnlii- (IS!l.')i Citl A'.'.

lias heeii laid down that, a ver<lict -"isi'. .'11 S. \V. 4."i.'!. "Tlie diitv of tl

a^,iin-t the dcfeiidaiil, liased on the the- dcf.iidant wa- to furnish a place as s.;
i

.

orv that he was frailty of a want, of ,a- :iiiil free from d;in;.'f.- -is oilier ]iersoii~

diiiaiy care ill fiirnishiiijr a certain ap- of ordinary care. ))rildciicc. and caiitimi.

Iiliaiice cannot staad. where the jiiiy <n;;a!rcd in like liasines. and in likctir
have also found that, such appliance ciinistances. ordinarily furnished." /'/

•/

was a 11-ual one and asiiallv found safe. Iiihi.i v. S'l.ilhiirfitrni Ciml It. c
.

iiiiics V. .Miliniiil.rr (ls!i7| Oil Wis. (ISI'S) !IS Wis. 4 1 ;). 71 X. w. ] ] ; |;, ,

17t>. 70 X. W. lout. In fffc.sf v. sonahle safetv is "measured liv llic

Ihr-hy l]S.'H\ ]n:\ I'a. •_'.-.:'..
-^I!! .\tl. s(,,r,dard of "fV-d raihoadia^-." /(r,,',V- ,•

'.107, evidence of 11 custom to luivo sim- v. ilichitjan C. It. Co. (18'J5) lO'J Mich.
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llint thos. <IitT..n.M,.,.s „f l;n.sr..;,,i;.' niv in.li.-Miiv.. nf anv acl.iml oon.-
-IM.tnlM.u: .l.ll.-ivM.M.s <,f n,,ini„„ as tu il„. staiwlanls l.v wl,i,-li th,. ,„as-
urs ..x..iyis,. ,.t ,1,,,. ,,„,. is ,M..asu.T,I. I,, ,!„. .uh]n\nr.\ ,„,t,.. tlirn-
ln.v,in wlud.an.<M.||,,.t..| tl„.,-as,s in wl.id, , ,„„,„ „sa-i- was lu.|.l
MS a i.ialt.r of law, to .vi..! tl.c iutWrurv n( ....IpalMJiiv, it l,as Imcm'
:'"'"'•'' i"''-""^sii,i,. tu oT,,,!), tno..ii„., i,.,ii, ,i„. .i,,,.i,i.„;, i„ „.,,i,.,, i,
.s .•xprcssiy rrcn.^ni/,.,! t|„,(. j, is ,1.,, „sa,«.. .,( ,1,,. ,,rn,l..,if nmi. or tin-
;;''."':'-"'""•'' "'••" '•"" '^ 'Ii<" i:>^^^^'- an.l stan.lanl of the ,nast,.r"s
ii^il'ilily. aiMl il,,. ,ir,-i>i„ns xvi.ici, s,.,.,,, to lay the who],, sl.vss ,„H.i,
!lu' ^'..n.raliiy of ti,,. nsa^..^ (),|„., ,i,.,i,i.„;, j,, ^i,, ,,,„„. ,.,j,.,.^ \^^^
'"llc'ftcd III S 1G;!, post.

i:iiii. (;r> X. \v"|. ..> V W. .-,!l-.'. A nuislrr "is r.ot l,;u.. Ntm ,„ov,.nf. ,I hv tlio oxoroi-o of

"t iivMl l,_\ 111,, most .•;,,vfiil iiiastfi-.. l.v 111,- in.i^s „f i,ii„l.in,l \r,,.

' .l"'y may not 1h- iIIdwcI to niiikr

f ,1 , , .

'•'K';'-*'"!.' «•"« 11 Iiinv one, to suit tli. ir iiirlirii.tioii in

l> x'lM.ralplc as to com- m wliicli this fact,.
^o Iiianif(

riinii,! till. i„ii-;,.n-iis of iiit,.|lii;i.Mt men
ill till' >aiii,. I)ii-.iii,.<s so •.,.n,'rallv as
ili.il il laiMiot 11,. r,a~,iiial>lv i-riior,.',! or
'li-ivi;ar,l,'.l, /,oi,,.w,7/, ,C- V. U Co v
//'/ (ISMin <»1 Ala. 112. S So. .i?!
-Mill IIS to til,' ailo|(lioii ,if wliipiiin,;-

-irM|.> to «aiii traiiiiiii.n of tli," |>r,,\iiM-
il.v of l,,u ,,v,-ili,M,l liriil;..,.si. Ill i;,n,i.

'/ V. Kiiiii>i,sii,iil ,f Co. r„. MSII7) !).-)

s also <'m|i!iasi/('il.
><•<• \<()7/i,,H /'. /,'. Cn. V. Itlnhr CS'm'
"I < ('. -\. !!.!, 27 r. S. App. 1!MI, ,;:)

Ic.l. 4..: („,„„„, /'. /,'. ('„, V. /'/..i.v/
MSS7) s:i Ala. .-,I,S, 3 .'^o. 7(14: ItU-
iiiiiiul A II. I,'. I'll. V. ./,„„,, (IS'li)i i|>

Ala. 21S. :i So. 27(1: Mon, Lrn Cml ,( ){
((>. v. fhiiiiihli.ts (IS!l2l !I7 .\la 17| |i
So. SII7: /ui».v,/.s. Cih,, m. d IS. l{. Co
V. Itiiilni, (1S|P2| !)7 Ala. 240. 1' SnWi-. 4s2. 70 \. \V. (171. it Ha~ li,.|,l 1o S.S

; l|„/,„s7, .S7 / ,f.
/. ;. /"' ' 7 ,

... ,.n„r to .iv,. 111., following ..liar...: ,ISs7, 1 12 . i^i; 40^ i V 'k" ../:"/

^

I llio ,1,. ..,„la„t iMini.lM.,! plaintiff a ,/,„„„. /. .f. /. /,. r... v «io ;,/ S-'
'

<-< "lihli was as saf,. ai.,1 fi,.,. f,,,,,, v>2 Iii.l. .-,110. .Vj V K 75 /,,,/
,,

i.. "k'ML'c.l in Ukr l.i„in..s, ami iin- T..ir.) .-,;{ S. W. 47.V r,„il Cnrl- 1/
'

r Ilk,. .. pinnstan,...-. oi-,li„a,ilv fur r„. v. lUni. MSli ) on ' Ln /'1] «
1.. .lu.n yo„ will fin.l f,,,- , l„. ,,„f,.,„,. .^ w. ,,h: ^ rj,.,,',',.,

f. V ,,-

'

i

'.'

.lilt

tliMl pla,.,.s p,„vi,|,.,l l,y su,.l, oiluT ,.|„- V. V,„- )•„,./,, /.. .{. ». ,,. r,/ (IS-Hl
I'l'vv.i- of labor t,.r tli..ii- woikm,.,, or l{. I 7S!I :N \tl .|"l
-.r.,,iit. ar,. not r,.a>oMaMy s.if,. pi .,,) lu-.tr,,,.,', nU.fiUrs of rail,,,,,,

"l;..-l tlu-.r n».n aro ol,Ii,..,| ,„ ,„„,,„,„,...._„„,,„,,,. s,. /.. ./ /•),•'
"

,

I "' '"iirl sai.l: '•llaviiit; ol,. v. /.„,.,V, (1SS7| II' 1ml 404 14 Vk''
|irii!. lit ni,.n (.|i«a-,.,l in tli,. Sim,. liiiM. .,11 top of

!l 20

I'inaii. standing
fii.ifilit ,ar >oiii,.v\liat

Oll-ilioll.u,.n,,y ans,.. f„.,„ a„.i,l,.„t., wl,i,.li wi,.. ami wa« In l'!.., ,t,^,'' '/Cw
\ ol. I .M:''&'s.~S.''''"''

""• ""'"'" ' '"'"'""'' '- 'f '*• «• PO (is7s' 40
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ji I

Tlio f|iiii1Ifi<Mtinn iif llic iluciriiii', ri:.. tliMt oiiniiuni iism-tc is a .Ic

fciisc as iiialItT t>t" law, onlv wIhtc tlif cvidciici' lliat tliiTi' is siicli :i

\. .r. I,. 2.1, 'i'.i .\ni. lli'|>. '.iiW (low ovfi-

lll'iul lirillyi-t; I'tllllllll v. Drllnit. <l. II.

rf M. K. Co. (Isii'.M 1-.'J Mi.li. l.Vl. SI

N. W. I(i:i (I'oiil liin i-1<>«<' t." tniik iii-

jiirccl plainliir wliilf In- was |>ii-liiii« ii

nir) ; Slmlir v. (Virsii/iiiilc »(• O. I{. I'n.

(IHH.-i) «1 Vn. IS"*. -V." Am. Ui>|>. U.'i*

(lirciuan wliilf Icaiiinj,' <mt of lii-i ni'.'iiii'

w»* striirk l>y the tliiilicri of a liri.l:;i-

wliiili wii- of'llic sanii' wiillli as scvi'ial

ollins in till' wiini' stale): .S'i.«ii» v. I.f-

liii/h .( //. I{. Co. (isii.-i) u.-. N. Y. 2m:.

41 N. K. '.Mt (train hand stnuk l>y mail

I'atclicil ; Murniij v. .Vnr YinU ('. A II.

R. II. Cti. (llttlOl >•'>
.^PP- •''*' ••^' '"'

N. Y. Siipp. H.">ti (cnj.'iTiccr st.inck liy

wutor pliiK lictwfcn two Irark-i: no cvi-

ilcncc that condilion.s wore dilTi-n nt on

otlitT roads; jilaintiir nonsnitol I : Hm-
nrll V. /."".'/ IxUniil It. r,i. (l!t(»0| Kilt

N. y. 1, >7N. K. 7!'. I{«vcrsini; (1S!I7)

21 App. Div. 2.'>. -17 N. Y. Siipp. 2.">H

(switcli wit.liout I<«k or tar^'i't "n n

tcinlHirary sidinj; on a new road nndcr

ronstrni'tioii) : h'irhmniiil if /». H. <'" v.

WI.V./..H llSDl) s: Va. :t:t.".. 12 S. K. THii.

Lewis. .T., (lis^cnt.inK (nnldorkcd fro;; of

standard niaki-l : /.'lAc Sh»n d M. S.

It. To. V. .U'f'oriiii''A- (IMSl) 74 Ind.

440 (jndpincnt i-ntcrcil for dcfi-tidant on

s|Kiia'l lindin^'s. ono of wlii<li was to

the cirnt tliat tli<" fro^' wlii<!i <ai 1

till- injnry was the sanii' as tlio-f used

hv the principal roads in Uio lonnlry) ;

Sixnnr V. \,„- Ydik <\ d II. It. It. Co.

(IS'.Kli )i7 Hun, littl. 22 N. Y. Snpp.

100 (n('frli««''i''<' ""' iiiferaldr from al>-

scnor of Mocking, wlifrc tlirrc i- no cv-

i.Icnco that blocking' is in p'la ral nx'

on other roads) : Itnjullr \. Cniailinn

I'. R. Co. (ISHO) .") .\Ianitoha K. Kip.

SCi.'i ( iinhlo.ki'd fro^M- no i-vid.>mo that

thov had iH'conic ohsolrU' I :
/'< )i«.vi//

,„ni<, Co. V. Ilnnlr,, (1.S70) 0:( 111. oSO

(nnhallastiMl nidc track): Mihisi.ii. T.

if N. /•. R. Co. V. .Mxihirf (1S!12| 47 111.

.\])p. 200 (spaces U'tween tii's on a side

inn': not ronipletely filled up: see,

hn.ever, Illinois eases in S ."lO. jiont) :

llur.it V. Kini.yiiK I'ilii. I', if '•'. R. C".

(HlOl) lfi:i Mo. .10!!, ti:t S. \V. lio:. (in

jury caused liy (iravel place.l !

a "railway yard for hall.'-

po-es): n'liiiih V. .*</. I.iitiis. /-

R. Co. (lH7it) tio Mo. :i2. :t:i

484 (l-rail used for ;i uiiard

•dies

])nr

,i \
Itep

d in

stead of a Tr.iil; hi Mi

V. (•)„ s,ii„,ili if O. R. Co. (IHS.-ii s|

Va. IHS, .>!! Am. l!ep. •i.">4 (-iilrs ..f

la iilu'e danp'rcaisly close to track i

Siiiliiiori- V. Miliriiiil.i I , I,, a. if U. /.'

Co. (ISlfi) Kit Wis. IKS, 01 X. W. -'..

('clearing IM>st" near the junction "(

main and hich' tracks); Riiinliill v, /(n/

linorr if O. R. Co. (IHS.M |(l!t I. S

4;m. 27 Ii. ed. IIMCI, ;i .Sup. Ct. Kep. :i.'.'

(^',ound switch lietween two track-;

r,ne of the elements of the decision wi-

that it was of the ordinary jiatterii: ^'

however, Federal cases in $ .'lO. /"is/ i
;

llrlisiill V. .\<ir J<J»7., v. //. if //. /.'.
<„

( lOiH : U. 1.) 40 Atl. tiH'.l (lirakciii.iii.

when attempting to step from oin' >

n

to another on a dark ni;;ht, fell tliroic'i

a hole cut in the projiit in;; jiart of |i.

riKif to ailmit of trainna'n reaching; llt<

ladder) : H'islir v. Chiiiuio if V. U'. I!

Co. (IK'.iit) 1(14 Wis. :)07,' SO v. \V. i;i(

(unsafe loi-omotivo laiiler): Ihiris \.

liitUimo,;- if n. R. Co. (IH<):t) 1.V2 I'l

.'114, 2.') Atl. 4!IS (liox ear .t.li no pi. it

form or };nard rail at either end ».i-

iiscd as a ealHiosc) ; Riihmiiii<l if It. I!

Co. V. .loiKS (ISOO) 02 Ala. 2IS. 11 S..

270 (drawheail of a certain pattern':

Hi.,mix i: R. Cu. V. rroii.1t (1S.S7I s:;

.\la.'.">lS, :( So. 7ti4 (drawheads of .i

ccitjiin pattern I ; \orlliini I'. R. Cu. \.

Itlol.r (IS1I4I U r. C. A. !t;t. 27 1". S

.\pp. 100, (i;t I'i'd. 4."> (doiildo dill

wiHids; see. however, the Federal di i

-ions cited in S .^O, jimi); <>\liiir:ii \.

l\iio.f it /.. R. Co. (1S77I OS Me. 411. L'>

.\ni. l!ep. 10 (doulile deadwoo.l-!;

Ilurii.1 V. Chinifio. M. if St. P. R. ''.,

(IHS(l) (111 Iowa. 400, .'iS .\m. Hep. -.'7

:!0 N. \Y. 2.'' failure to adopt '•|'o((.r'

draft-irv:ns witli tlirc • couplings. Ii' I !

not to Ik" iie;:li;.'encr . as it aiipc.n. I

that the simple conplin;; was still ia

tcn-ively iisecl: .sei', lio'vevcr. liua ci-i-

in S ."lO, jio-il i ; III III II V. Stall II l.shi"!

R. Co. (ISHO) SI N.Y. .171 'f.ict til. II

brakes in ipa-tion «> le -^iicli a> wen- in

common u-c on dirt c rs was ore of il"'

elements iiiciit ioiied ) ; Ciinii v Itu^'"',

if U. /'. Co. (I.S'iii l.'iS .\l:iss. jj-i. :;::

N. K. .")I2 I projci tiii'_' hoit on level "f

hand car can^dit a scclinn iiiin-

clolhes) ; Hiiliii V. Cliumio. It. I. it /'. I!

Co. (isiil) 10(1 Mo. 4211. 17 S. \V. .'.sii

I n>c of hriilLTc tini'i"r as a lever to vii-i'

a liroken tMrntalde; soo, however. Mi-

;n. r.r.= l 1 :7" lir,lf,.

aimn casi' c itc d in i 50, iiiist); tilinlir R. Co. v. lin.ini (1805) 142 Ind.



i u]

ii--;!-.'!' l>

tal.li- ll

(^»^r^rllx is.\(;k tkst ok dii-: cAiiK.

in-iiml iiiicli«|.iif<'(). iiiiil ilijit. if til,, cvi.l

lis

!«• iiiii-l.is chmii ill ilii.s njriinl is cuntli

I'lKT tciiiliiij: tu fs-

•liiii:. <>r i<{ siii'li a

1-' \, !:. :i.-.!. iU,uU fMlMUMl „f |,„;„,N ,.uT. |„u,. rn-.., i„ S .",0 ,„„M Fril-

Iy.„.,l^.s,,n,ll .1 /..<„,,/„./. r„. I 1s:m I V. /,V, A>„v lln.„ ,,, r... ilss'ii .".j ||„„.

, . ,. ,
"Dniiiii Mp.h 11, ,11,. iiiiliiiMiih ii„.,| f.ir -ii.li ,

' """ '"'""'"' '•". ilV.7, IS -ln,-(iM,M: ,s/,,„„/,„;„ v.//,7„,„,lMSS)

Ml,, ',1, .,s V \\ -I'lM: A,„„ V. /•„,,/ N/„„„,„„„ ,1! I!l,i |';i. ,|:|. 4.i \tl

i'v \v ;;. V
;""7' '" ":'; ''-•

-i-
"^' ' '""'•' ^'"'•-''i '•> i«^

"-'

' IVSI, .1.. Ki,„. o..,..
I, Pi,,, s,i<. I.„ |.,. .:., :„, ,v„. ;;,,', ,,„„.,,i„„,;

.
t -'• K;>"-i- .^.-;- ..•.•.In. 8 .io. wlii,.|i f,. ,.i,i,„i,r „,is h.| up i„ t.!,;.

I. -,., „.w,.v..,-. |...,l..i,,| ,l,.,.i.,„„. i„ ,i,,,„„.|, „,,j,,, ;„„„„„„. „._,^ ^„i^,.,, ,^,

'
: ," •"*''•" ".'" ^I"- 411' (-<•'"• '"'» "'"".•I; /.'/M,,/, .(. ir. It. i;,„i r„. V.

• vci. i!i,. .Mi<-,,iiri ,MM. ,it,.il III ji .-,0. //„//,;, (Issil, |>s Pa -h^
-,

i
i. »

.... .1. II. At
.

inj: f „„„,„„/,„„, V. „f m.nli.,.,,,... i„ fai|i„„ f. pnni.l,. aii'v

-\ I. n„ (plaiMi.tr «a- =. l,„v «l,o «a,„i„;.. ,.a„ W .iv,.„ t., ,i„.„ 'w.-rkin.'

; n,f,. ., ,1.. fM.iii ,1,.. f,,t, ilial tho in^M. .•,„i-t,i.,t,.,l „n th,. plan ,^.,1 i„.m,- fa „.,n_i,a,.! ,,,.,„., ,.,|,,.,, f.,,,,,,,;,,,: ru,.h,\: \V..,i„„-

.J
..

I,.... 1.1,,.,,. m „o ,.vi.1,.n,v llial ,t h„us,r i:i,rlrlr ,( Mf.,. Co. (I!.(IO) lur».iMuMoi„ai^- toi.nor then.; «<., Iimv- I'a. :i.-,7, 31 I.. H. A. 881, 47 \ll '>'17

i nl
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Il.'ltllTT

ilrawii.

flint

tl

iiinro fliiiii >• (Inliictiitn from it inny n'li^Miinldv I"

in I'll- tlic jiirv, h:\* tiicii n'<'c>;;iii/<'il I'v mif nt ili^
l<> CilM'

lit Clllirts Wlinsc ll'i'l ~|i'llt llilM- iM'i'U I'dIm illii'li IIIIM is as-iilHi

as a rule >>> |'i <liiri' liv all ilic ntlur!*.

In s..inc 111' till' < a-c^ ciinl in ilii- Mctiini, varinn-i ririMini-tani'i-' aiv

rrCirriil to a- a'i<liii nal rca.'"ii.s f.^r ni'nsinu In Iml'l tlif ilili'iic|,iii!

to Ijc ciiliialiU'. - as. tliat uliiTc tlic' in-fninicnialily r..iii|ilainiil ..|

was Ui<\ (lan.ir< Ti'iis al all win ii '.immI willi imlinarv ran ;" ur that r

liml In-Ill iniriliasttl >'f n ri"|tiiti»M(> iiiakcr, ami tlionmulilv tc»ti<l !.,

fuic it hail Iktii s-'I(1 f"i' list-;' or that it. Iia<l Imth |.iii in niirfatiiu

coiuliliuii hy iiiamiCactiinTS of hi{,'li roiuitati.ni ;" m- that it was n.i,

(••xpli'sion oiisiiid wlifii piniiloviH) wna nittitiB »" i« vny. (vIiito tlir "ilim k" c.f

iiiMKrliii.' with a li«lit>il iiiatili a l>iir- a lii«l">al »;is n.n-tni( (r,l ;iimI -.riii. I

rot in «iTii-li <ii-tini,'i wiH' |'.i< lv<l. ''"t >" "'• "-'i''' •""' "'-'"I'laiy iiiinnn ..'

wliiih liail oriyiiiallv iniilainiil oil, al- tin- l.nrt. in .|ii.'-ti(.ti. lint, -ii' li...i.il

tolinl. tuiiH-nlinr. lM*n/im-. wlii-ky. and la-rs in S .'.o. y,„w
) ; .I/''""'/'/"''

;

otlH-r lliiiitf-., uikI liail l« cti l.on-lil finni rinmni X. S. r„. (
1SII|

) ,!(, N. \ S I,

a ^<»n.llK.na .l.-al.-r; liability .l.ni.a H,-,2 i;i N. V. Sm|m.. '.'ss Mni.k ;.. I

parllv on llu' jjroiiti.l ll"l Il'<-'f was ik. clioik on wlmli liiavv I.arivis y,. i

'•viiliiin- that mi.'li tiarri'ls win- not tian-f.iir<l fioiii ii -li mimI- U. Ilu- «li.n i

loniMii.nlv asrU for Mi.li purpo-rs at, jiav «a.M :
/.•-...( *_ I"".;"'"" H'."!!

maniifa.i.iirs): lHor.r v. M.inroth fit App. Du I.Mi. .•-' N. \. Mipp. -

(Is'Mi) |.i:i Mo. 2!iL'. :M S. W. 72 (asi- (dcimk ii-.il tor i.ii-in;: iiial.iiuls i -i

«,f liut walrr iii-lra.l of ,l..ani. for lirat- ii laiil.liii- iiml.T i..ii-( i in lioii «..- ii.i

ill" a ilii.l); r,„il Crrrk Min. Cn. V. t;ilvii| i ; W nm'iii v. 7/i. I)i,„,l f.i '

/<,7mx {{''.']) W 'IViin. 711, IH S. \V. (IHimi V, (an. Kx'li. .'IS? l.-.ii«l ii-a

3H7 (wno,|.'ii I ill!' Iioiii-i- ami otli.T i I for -to]. vaJM' on a -l.-ani.-i). In

buil.lin' -o i'. .'to till' Hitranci" of tlio Ihill v, .l<.l,n..„„ ilHi;.".! 3 lliiil-t. & r

pa''a";. .vhi. nv,l as ,.„. ii,lal<.. air ^1. :.. I.. •!. Kv.1,. V. S. 2^2 .1 .1,,,.

lay tUat. .1. a is' wlii'i-.. tli.y wit.. m'I N. S, Isa. II I.. I.N. S. ..!'• M Wr.l

on tile lh|. pa>-a;.i- «a> llll.'.l with I!rp. 411. p-'i-oiial iH..;li-.'ll ii tl-'

gniokc anil siiirorali-l ail .iiiploy... . ;
jmH of a minr .oviiir in iv-p...t, to i ..

Vh.„lii,r n »f (; It. >'<' V. Vi./r.i/.rs iiiitlioiU adojilcl for -nnriiiLr ll»' i'» i-

(IS'i'i- imi Terr )
.').( S. W. 47."> (fail- of tlic pa".ii;i- i- iii'.Mtn.'.l hy •m.I.h.,.

nrr' to .siairohl a part of a iniiirl; tlut "ih.' iiiiiM' li.nl hrm «o,l,..,l on lli.;

l/«.(-i« V /i'"'<v (tsilil) 17 Si'. Sr-s. Cis. oriliiiarv <oiir-i' lor tin- hi-t si\ vimi-,

4(l'i srrii-s 71iti niap door in a huiiidrv If Hiis iiiipli.'s that. Ih|. drf.nilaiil wi-

for pa-ill'" L'oods lioiii oMi- ll.ior 1.. an- ah-uhrd on the -round of
.
iinforiiul .

ollMT); V'ln On/o, V. .IW.1,1 ilS'.Wi to ,„,iin,on imil'.'. th- d.--i-inn .s in ....,

-H \np Div Ilia, .'.II N. Y. Siipp. .si:! Illi!. Willi thi- ollirr l-.ii-li-h ones ,,i,.l

Tnridi'rn.-e in r.-|»-' '" 'l"- ''i'""' '" '" * ''"• '' ' '','"' l^'"^'"^'-'-' '* '*

pioWdT. a pr..l«r -af,-.....! lo piwrnt .-mt. -on,,, :iat ol„rni,.^

h,. fallin" of in.itrrial- in a imihlinir y/o,.//... ,/ v. iuii i rh<,r SInrt It. i n

I'nd.r .....Hion. laid no, ,o h.- i-tah- (Is'",, ,21 Mli-h. -t. so V W ;ii^

li-hc.l l.v t.>ti,nonv whi.h shows that ' U.l.h.l v. h-uhrrlS,,,,l,l,,,n, I .<

Ih.. ladiiiT well hoi... and thi. ,,|,.vati.r .1'. IUr,r,,.,/:, i\>»U 110 la- ls.

W..II hoh. w..r.. p.o„,.,i.,l hy plaaUin,. in -Jl A'l-,,;-/ ..''"'^ »"'"';" ' '''";'

th.. nianm.r whi.h i. .-...Mniaiy wi..!.. (Hs., HI ^-
^

,';"'• ;."'',"",''': •",".!

Muh work is in pro-i.s.): 77„ /,.„„.,- h,,., v. ,s r„rl, 1 I., K. .\. 4S.I. Is N.

ni'r,.'ards s,.,v,.don.s. to hav. hat.!- fo. ( laoO) 17,". Ma-. 4-.'4 .Vi NM 1.

w-avs lin-nardiMJ, wh..r,- it is ii-ual to <,.,.. .-.i,, ally. H ...!.,m.sf.

olH.n until tho hold is fuUv -Anvi v. I!.,h I!;,, llworn, < '>.

l4,:l\-0 thrill Ot

store

iVd. 477 (reco

/)vi,it I lns7 I .1 U»nl*; ^1 ii"". A:\ i X. Y. bull

(recovery denied by a jud^



» I.-.) COMMftv rS\(;K n-si o|.- Df i; ^\HK
"iK-icI in tl„. riiiiiiiM r ii|.|,|m\, (| 1,

•'XIXTKIicc

lli.i>liT llilliscif will

'li:ll it IlIKJ iHrll IIM.I

li'Ill illlV iK'.'iiii tit <i|||

•lll|'Clri,| ii|,|m , nil, I I

i'lllillc illll
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l"y:il !' li' 'i n( t..|; .„• Hv,.|v
> >!*, or tiijif It I,;,, I iisiiiillv !„.. II Cuiiii.i s.|C,..ii

, , ,1, ,, „
-'jury l.a.l r..s„i,..| f,,„. ;,:,,„., .„.';" " '" '-' •'• l"--;"s

,'''^" ' ''"^ I'" My -;,tr':,t„| ,„i,.„i,i,,
i<

li,,, ^, , ,
,

^"' "•' •"": -^'t<' .•mmI -nil-

f;:r;:;";::::'v-::::;i'tr::;:;,:::;;-;;'S-.=

Ollior PilSfS rilllMi.IvIlirr t||„ (1,,.,,,... fl,,., „ f

Vr": T" '" "" '""^"••'^ I'Mvor will U. f,„„„|i„ V ,,;.., '
45. Applicability of the doctrine where the nUi 1 ' I 'T '

relation to the employment of sJ.nTl'jt .
' ;?;'"'f

'"

' 'If f.itzir friiuk n^vi-» Ti T,^ 1 -i 1 .^" ^' ^•''- """'•'""- •'I'l'^T.K,,. H ,„..Ml,|v, 1,1,,^..
' l"'v'm .V',j m V U,.r .. ( "";'" V"'l''">''- "">l^iM- ;,l„;„t if "in

' w, V. uihr.n.hr (is-in nr.uN lik L '"":'''i,t,„„ i. ,i,„j|,,, ,

>.n. ;o \. w. io.;4.
^^'"-

,';'
,,'•*"•'^; ',"•""•'' "'"'" '-'"""•r

\hr,u„,,l„!l V. Cnwv.l S V r , ^^ '"'"'•"I -'"'"''1 n"l, 1«, „iv,.n

;;;- » V. v^ . n. ...^A 'v: ;;:;::,;; ip-;;,;;;:---';;:;;-

«'!rv.'S" '""' "' >'•••
r- v''".^.:;"!;:k' is;' ::-s

»•' ils7!M (i!) Mo 4111
Hiirn,,,

,1 „,,,• .M,.,,,!!,,^, f, , ^,

;

i^

t:
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IIH M \sim; \M> "-KIjv \\r. (l MAP. M

i.„lnimonlalilir, ,<( ll.f Umi..-»..' Hut. iu Wi-.oM-in u .lilV. r. nt, '.ui.

lia." Ill 11 liii"! <l" •"•*

It is ii.il .a-v I.. >•<• vvliv ill.' mil' npi-H'-l ii tl..- <•;-. -f M-rv;iiii-

«1mm.I.I unt U. tl,.. - n- tii.t ..IM.li.'l ... tin. .M^. ..;• ...I., r i..Mi-nin, :

,,,lilH... N„r Iu, MUX l..::i.Ml l.ii i^ r„r m..-1i a .lill- iv.ifi.itiui. r^.

1h-.ii >nLL''''''l- ^' •
I'l.''!"'''. ^ •"'"• /"'*'•

46«,—or to the method* of work,— I'Imiv i> nl-" >ll" ' !«'«''

,1... a.illi-.riti.'.s iiiHm tl,.- .u..-ii...i nv1..'1i..- 'Ui- -I ..i."...- i^ aviiiliil

„H 1. i,r..i.-.-tiun t.. 111.- ii.ii-i.r wIm ir Uh- i... iIm '1 -.r i.iuiii..'r ..I <!• ..i-

,1,.. w..rk. aii.l II..I III.- .l"..li'v '"• i.fnini:. inri.t ... ilu' i.i,.n...i-nia!iM.

iii..iii.-..iv.-., in til.. .ni..i..i.t .•iMi f ii'<- "..i'>''>- ^ i"i'..«i '•'

'

i,,.,K.aU lias nn.l..iv.l a .l...M-i.'n «l.i.'li ''"vrA- niw.i, li- pnu. ipi.

lliat ...sip. is 111. pr-.p.'!- ^tiih.lar.l .-f .I...' nwr ii. ili-- "ix' '<• "" '•
"

than ill tl... ..tli.T.' N".- '1"'- "".^ 'li'li'"-'!'" -'•""' "• '«• " -'"'''

in at l.Mst tlin... ...Iut ^tul..^.- Tla' i-.inl. l,..w.v. .
was iiui ,liiv..|l.

raiM'.l ill miv "if llif .-asis ..it..!.

•.•:ij. N s... :>H. 111.. .."'Ill '.'"'I "'"' ". ^ .''•'•• -"' ^-
'^-

' •

. . ... 1! ...,,lll ill.!!" ...11, Till' .if IXIIIll. ttil, lllll l.fllll'.l lO

,.,„,,l.,y a ,M,t ..it,..
.
.- I

• „„.i„....r ... „ l...i-.l in.- i-H-an..,,- I.y

.„,„,.li,.,i 1- 111. li. .1.1 '."„„,
,.„,., „, .„„, , ,„„„.„, „,i.n 111.. 111..)..-

,.,m,|K....nl f.r II . « U '",.,„„ „.,,„, ill „.,l iva.lv t.i !« .a i....l .-.".•

"'"'
,,'.t . . „i.-.iM- i...ii.l in 'li- '"•'- li"i" '"- l"'''"-il'.'<'IV -"'"- ' -'

.,1.-..,N..,1 Ilia. "•''•;',.
"..;i,|,.,„, ,„.|. ,1,.. „,a,l..| ini- Hi- l.m.l. a -f V"

"' T i'T;, O, V i/i. IH!." ti-i (.l-.i.l.'il l"-.!' " "»• '"-^ •"

:r v',.'-l ,1 S \V 4- I «a- li'l'l ""• ral" .'^ "« 'I'" v. I.mM alil.. ,.„-..-.;|i-

Fi: ""^^'n. :^;.
';"= ";- -""•" ••—

"-
-"""''"•

" ^''',''" '

,''f ,„i,..iH I.. .niiil..v I...VS ..Ill-ill i-iis.-.. in ttliicli a <-.im.1u-iw .i

VM, r^^'i^; wa'iaM !lnw,;,l,a.. ,1... Ui-.. .l...i-i.V«- ^ >tin .,„.,, - .!. ..^

.li, V .'if a i.;a'l..r 1-. a ^.rvan. .,.-- n„t .pi.-l aw ." U-at -tal... .s .1,.,.

n..,;,in,i.i... u. f-,^;'; •'-",•;:':;'":;,:;:
'"!'

^!:;i- v. .„„-/ .nHm, ... r. r. a.

t.,.,k an IT 1!

if,, aiijilian...

H.lf in a i.la

|i(. .\i>..< .I'll v
li.

Ill III lis |'..il. lis:! I ilviiiir '.iiilii.

jH.ars lliul i.tliiT

if .laiiL'iT. "li'ii' "I 'i|i

.•tviM ill til." laiiK'

S-.. III., fii'l- ami 111., laii^'iiai

ill l.ihiijit il ». /.'. '""' ''« V, //./
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Uii llir iiiliir li.iii'l, it wiiH laiil d.iwii Imciullv liv llic cii|>ri'iin' court

u| Al;ll';iliiil 'lull ihc (I M'llihf li;,. ncMT In ill .Hll|i|H<ni'<l tn I'ovor *t|i'

iiuiiiiii
'

ill whiili ill" iiiriiii.-< HIT iikhIi' III ill iii|'li-li ilic cml,— ilif

pn ,i«c w.iv of ii^-iny; iiiiirliiiH-rv "i- ilinciln;: ihi- MTviiiitj*,— *> tlint a

'.< lilt Wiii.-h i^ li.;!liii(iil ill ilsrll' .linlllil Ih- »li..ni i,t' its UffiVf^ lit

i|ll.llilV, liuf |i<r;iii-c it u,i. III. I IKfiliyclicc ill nllii IS to So ill't, llllt hitll-

|>i\ lM'fill|>c, wIkIImT 111 uiiyilicr nr iimI, ijuv .jiij >o Uf't.^

IIksc iiliUi,uoiii«lic views nuiv |in.»ili|v Ik' reconciled on the Itiisis of

ii .li^lillltion Id'Uvciii nicilioiU for wjiicji tjie iiiii-t<r is |»ei>oiiallv re-

-|"iM>ilile tor the leawiii tliiil he or !ii, l'e|ir(>elil;il i\e Ims eillier pre-

-lilxii i!m Ml or has iic(|Mi(-.ce.| in ilicir ailo|iiion ami coniimiaiice. ami
' i ilioils \^ liili the serxaiiis ilieiii'.c \cs liHve |iin-ii(«l in carrv'n^r ,,iit

ihc (IctaiU ol the work, lint tiii> c\|ilaiiai icii i^ not altojrether :*ati8-

r.ictorv ill view of the fai-t thai the ne;;li;.renf em|iloycc* in the Ala-
iuiii.i caM were vice priiieiiNils l.y virtue of the «tatiitf iiiider which
' iiciinii was lii-cii;:hl.

46. Doctrine is applicable only to initrumentalitiei in ^ood repair.

I ( .iiii| ,ii-- i 1 1. ,(//',_. ;- 'I'liiit the e.\.u!palorv (pialily a>cril»ed Ut the
iii;!-;cf , niiip'i.iiic"' uiih cniiimn nsaiic is conceded only on tin; 04in-

'iii.'ii ili.it t';' iii-^iiiiiueiit-liiv is in cooil repair is clear liotli on [irin-

ciplc anc :i!.ii,i,iity. If he ii-is a eeri.iin kind of appliance, he can-
iinf c^capi .,;iliilii\ tor ail iujiiry (-an.sed hy its defective condition, on
tiic ^roun.i thai tjij, lirfeci -imply aiiioiinted to the aliseiice of one of
it- pans, and I lal thi- part \vas not found in siniikir a [liiiiances eoni-

iiiMiil> used hy other employers. Having adojif' I that, particular
liini '.f a]tpliaiice. Ik is .Milijeci to the duly o. ,. in;;;!'.

,
;. kept in

ri a-iiiuilily safe condition.'

'WvM 12S Ri. J'l4. -. I,. I!. A. 411. IS from li-il..!!'- '... ,•, ,1..,,. ,>,1 t.v iin
AM is: (I 44. ,|„t,. 4. ,„i„| .... „„,,.); ,.Mi|.lii.v • 1 ;•:•' .: ,•,, -.. . ii"„.,m
//.«., M-v V. ttiiuiliniii ilsiiii) l-.T, c.il. ,tiu'k I'V 1 • .i ' »,. •;. ,M, liaiiil
'i^r. .Vi I'ac. •JiKl; \\„.,.l V. Il,,„r.s rars »vr.- r . --.• ,., ' .i-llvon u
MH'MJi S3 M.I. •.'••,7. :M At!. H7J (8 4 1. Iii-li Ir.-K,- v . , ,.

. |;i,„i the
""'•' •*• s"'"!- -. ""/.I. nlhrr. mill a .!;,• i ' ... ,, ,, (.,„; i„M oir

hit„s„s rilii. M. ,(• /{. n („. V. Iliir was (.'ivm Iwforf .. , .',. i|„- nc-i.iiil
;•"- (IS!I21 !•: .\l.i. -.Mil. 12 S... SS. iHilil- ,ar 1„ si,,,,. ./,„„., ,. .^l„Z,„ni Mhimil
111-' ll,:il if II ciir i-* 1, fl on .,iir tii.k A'. I'". (ISlUl 1117 Ah,. 41111. |M So :10
l<«) iii.ir aiiolliir. il i* iicj.'IiL'iiHV 'llntihr v. St. hmin ,f ,s'. /••. W.f'„
f"V wliiili 1.I11TC is 11,1 jii-iif>iii._' ii.-,v- (ISI171 1.17 sio. 2411. 37 S. \V. 1.(2
-il.\.-ii «iom;.'. jiiiir aiKJ -ii,i|il...— aii.l ulia'vhai from wliiili a siif.lv luir hii.l
iioMr t.lii- Irss a WHIM;; l,.-,aiiM' il ih coin- Urn lirokcn oir. "Or.liiiarilv.' a imist.'r
!iiitii-.| l,y otli.'r railn.a.l i-.,iii|,aiii.-. will ii.il I.. |M-rmill)'il to sli.iw. a-, ji ,!.-
wiiitlir tlicy an-, in i< yimial •^t\^\ tViis.. . . . iliat i(, was the f,'cn.Tal
w< II iv;.'iilal,.,l ..r not. ('..iiipai.- 1I1.. .1.- .,r iiiii\,r»iil .•ii-itoin of other iiiasl.rs U>
1 1-1.

.11 that it is fill- til.' jiirv t.i >:\y fiirni-li .hf.'iliv.' iiii|ih.|iicnts or an iin-
"111 th.r the ii-iial ami iiisiomaiy w.tv safe |>!a.i' In work") ; l.idr A.ViV j. H'
1:! rii.t.'yin;. ».!.,. l,t:,K,- 1„ a h:iini lar wa^ /.'. r,). v. !/„i/,; (ts:i2| I.;.' I,,,!. l,is .,1
imiliii.iit to n-liuvf a railroa.l .oiiij,,iiiy X. K. oiU i sliver of old rail c-aajjUt

MB
In*m
Ei-ii1
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47. Doctrine not applicable where the negligence charged is the

breach of a statute.—

J

luw.'v.T rii:i,lk n cuurf nuiv u)>li>>i(i tJio ri-ln

of a niiistiT to fnlluw irciu nil tisniic it i> diiir tluil cviilcncc of a v\\-

toin to (lispi'j;:, .'il a law r<(|iiiriiii; ciriiilovi is to cis<' an a|i|iliaiio(* cal

culaU'd to proiTvo llu'ir servants from some |iarti(Mihir liaiipT can
never \h- a<lii:issil)lc wlicrc the ()iicslioii of tlu- cxcreiat! of <luc' earo on
(lie ciniilovrr's jiart. is raised.'

48. Relation of the doctrine to that which allows a master to carry
on his business in his own way.— The licncral .tlr.t of tlu- .loctrin.

that a iiiasicr is allowid t4> carrv on ids i)iisiin'ss in Ids own wav ( si-

S§ ;il ,1 siij., mile) is tliat lie cannni Ix- f,.nnd cidpaiilc nicrdv on thr

ground tiial lie did not fnmisli tlir In'st. safest, :in<i newest instninieii

talities. 'llie ireneral ell'eci of the doctrine now under discussion i-

that lie is not liound io furnish instriiinenialilies of that description.

iK-caiise coiniiion iisa.i;v is tiie criterion of reasonahlo safety.' A.s re

t^ixrtU tiie limits of lial.ility in this respect, therefore, the hroad re

snlts to which the two doctrines lead are essentially ich-nth'al, and, in

view of tills eireiimstance. it is only to lie espected that the coiirl-

.should, in some of tlu' eases where the defendant's riaht to eondiici

liis business in his own way is the essentia! hasis of the decision, hav.'

adverted to the fact that the instrumentality aclindly ompjoved w;i>

one of an ajiproved kind or in common iise.^ 'I"l,|.|-,. ,\,,o^ not, Iiow-

ov«'r, seem to 1)0 any reason why the two doctrines shoiil.l not occa

plaint ilT's fi«)|). In tliis v.k,- (IcfrinI- wIhtp tlip furt. U riii|)1i:i-i/c'(I Diat tti.'

iiiit'^ ihiimmI ciliil /),)!//. V. SI. I'liiil. M. :i|i|iliiiii(v was in \\u- -imc innililii'ii ii

rf .ir A'. r„. {\^S'.\) 42 Minn. sj. 4:! \. (1,,. tini.' ..f tlio ncvi.lriit ;.* wli.n th.^
\\ . 7H7. a (M».' involviiii; >iiniliir l'iii(<. -iTV:int Im-;;:!!! work.
Till .(iiirt I'lin-idiTiil (Iml it was not in 'I'tur.fi- v. Tinilur (IsriT) 10 Grav,
pr.inl. iis it w.i- iia-iil on llic iwitiliar :!74. till Am. Dei. :ii;.

woiilin;; of tlu' (dniiiiainl. Tliii mciiis 'St tlii' ipiotalion in 5 44. mil'.
to 1m' a iiiiMakni xii'W. The ad.nal ml- fimn tlic opinion ii Tihis v. ISriulfi,!,!.
inc \va< tliil it is error (o rxilii.li. n\. II, ,( A. /;. r„. (ISilD) l.'Ui Pa. (ilS. u'li

ilcnii' of a ^.-cnrral n-a;:r to n-^i- olil rails .\tl. r>l7.

for sidiiiHs. Tlic lici i-ion wa-. tlicr.'- -.l/io/./o/ v. /.«/.•. shmr <f ,U. .V. i;
fore, riMJiy an antlioritv a;.'ain-t 1lii> f'n. (Isiiiii {•-, H], .\|,|, .-,;>7 . \i„i,-i,,„,i
ri};lil, of till' plaintiir (ji ri'iovrr in llu- v. Ilmniihul A- SI. ./. A'. Co. (ISS.'u |!i

Indiana .a^'. lint it. \va- plainl.v <t- Mo .\pp. (i:t4. |t is wortliv of o1is,.r\.i
">' I*, for it dors not follow tliat. Ix-- tion that., on llii> tiisl. apjiral of I //. ,

i-an-ic it may not have Ih^imi ncj;lii.'i'nt to v. Itiirinnilun. f . A'. <( V. A'. I',,. (Iss-.'i
nsf f|i(. old rails in I lir siding', t.lic <oni- .17 lovva. t:_':l. II N. \\ . IM ",. thi. d.frii'l
pan.v was not riilpa'dr in niaiiilainin;,' ant rrlicd on llic tlicorv tliat n liid tin
llio^i' rails « lien tlwy liad Inronii- ali ri^jlit to nin-l niii. a raltli' i Initi' in «iic :
norniall.v nii-aff as loniparrd with tlic f)ro\itiiily to tlii' traik as Hiaild ti<-t

avi'raj,'!' nil of that .sor*. Si'i- al-o snlis<r\r tin' p\irpo-cs of its hnsjni-i-
hiiiir V. A'o'i W'.i/ llot^iiifii;,. flsS'H .".I Oil 111., second appeal (|ss|i (i4 l.ma,
Hull. r,\'.K 4 N. V. .Snp|i. .•)71. where the HI. !!• \. \V. SIIT. (he jfroiin.l on ,vlii. h
court nilveits. iiiiiiii-ntlii. to the proviso the i-oiiipan.v soii;.'ht to eveiise its,. If «.,,
that the ap|ilianei- inn-t l»- in ;.'ood re eoiifomiily to cu-toiii. Neither conlen-
pair; and A'ovv v. /'. .ir.soii Con/ie/e /'o, tion siieeeedi'd.

(18U5) 1(!4 Ma-s. 267, 41 N. E. 2S4,

E
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MniiiilK rlii-Ii in iliiir ii|HT;iiinii. wli.ii ;i|>|p|i.^<l to p.-irtii'iiljir rets oi
iMcI.-i. W lii<-|i .if llirlji r-liLlllil lie iPMlr.l :is \\u' (lumillill ill!.' cli'lllCIlt

wJHii Mi.'li a coiilliri :ni«s is n .111. -i inn wliirli. ,«. f;ir as ilu- wriicr
kii.iws. has iicvtr limi lliupniLlily <li-cii~-i.i in th.. .•Mm-|«.-'

It is nl)^^l•\J|ll^( that the l..t;ical.,ni,.r ..,ii.| r.laiinn ..t' the cunccipt ions
involved will hi- .-(inicv iial dillVrciil. a.-rMniin-: as i| nc or tl ijiri-

of ihi-r .hicirinrs sii|i|ilio, ihr standjioint from whirh the- evidence is

ron.-idered. In tlie one ea-e. the linii'aii,.n of ihe mailer's oi)lii;atioii

is viewed as ihe eon.-e(|nenee of liis ri-hl to niainifie his atVaifs as ho
[lie:!.-,'-; in the other, tl \isienee i,( tiiat iindtat i.in seenis to iio

nidier an livpoiheMs from uhieh a fnriher iimilaiion is .lediieed.

Diit tiiis di-.tineii..n is of little or no |)r:ieiieal inoinenf. 'Die doctrine
iis to common nsaiie ha- heeome a sidi-ianiive and iiide|Kndent, one to
siich an extent that in manv of tlie dcisions the nia-ier i- said to he
free from lialiilil v on this ur I. (////<',<,.//( he mi-ht iiave Mi|i|)liecl a

s:iter or newer in^li'umentalitv.'

I he ah^eni-e of e\ i.ji nee ^n'wt'j: to -liow eiiiier liial the in-tninienta!-
itv sMi;^v-ted as a sni.-iilnte wa- in -1 inial n-e, or that the insirnmen-
Ijlity iictiially emiiloved was not in ovuerai n-e. plainly leaves th(>

(MM' in the same conilili..n a> if the o)dy clement involved were tlio

iiia-ters riiiht to carry on hn-ine-s in his ,,wn way. In detaiill of
^llcll <Aidence, therefore, the plaintill v,iil ordinarily he tnnihle to

iii;untain his ai-tioii. a. re-nli in.lieated hy the form in wiiicli some of
ilic ridiniis cited in ;; I j, note I. uiilr. are coifliccl.''

Mil oni' iii-lMiiiiv cviil.'ii f ikh;:,. lo tic iiitliiMti.,M,y tlio ilcii-ieti lliiit, 1!io
"i< IkM 1(1 lie |ir.i[irilv i\iliiili-,l f.ii- .vi-lciiir ..| mm oMk'alinn mi thr ,.iii-
till' lin-.lll lll.ll till' r:l<f W.I- toiilrell, .1 llluvi-l'- |i;MI tl. mI.miii|..ii iI -|. of :in
111 llri' nil.' will. h |.cl|liit- tlu' IllJ-l.r W|i|i|ijlli'(' whirli h.i, lM-i-..ll|f ;.'rtlcf;l|!v
I" i-.iiiiliirt ]\\* lii|.iii.v.i in hja <mii h.iv. ,,1,>,,|,.|,. , i,..;i. - nn iAiv|.ii.iii (..rtln- riif.'
rhif.i.K, .{• /;. /, /,'. 1;,. V. Itn^,:'.ll tliMl ;x iiiii-i.r i- imi IUil,|,. -imiilv li,-
Iv.s, 1:11 III. :t;ii,, ,-,j N, |.:. .,j|. 1;,.. ,.,,„„. ,1,,,,,, ^,,,, I,.,,,.,. ,,,„, .„,-,., ,;|,,,|j.

Mr-iii-(lSi)7, 70 III. .\,,|,. -H. It, It Mil,-,- I,. I,. I,,„l. N..;,,„»/,VM V. I/„,„
ilii- riiliti;; wj- iiKiili' in .1 -t;it.' in wliii h ,S7;-../ ,( I,;,.. /'./,/. /,'. („. (Isiiji in
Ihi' .vi.l.liK. -.. (•\.|lli|i-il Wiilllil nut., il-i t :ll. Is. -.iT r^.r. ."i!ll(.

.\ ii;;ili.T i.f !;i\v. liMvi' nc;,'.il iinl in- •11 *Sn:lli v. SI. /..,»/<. h' , (\ .f .V. /,*.

L'11111' if it lia.l Im.pii iiiliiiill.' I. Si'.' S ('.,, ilsT'.M il'.i .\l.i. .ij. :i:i .\ni. I!i|i. 4s I

;

"'I. ;...vr Siicli li-lit. lli.T.-l"..i.'. ;i- it .s',,,,//-,,/-,/ V. 1 .01 ti'.i.j- .S7,.,7 /,'. r.i'
iliii.u,* ii|.i>n l.lii' ...iii|i,iiMti\i' ui'iL'Iit i|s!i7( III MirM. :i!)ii. no \. \\. i;,;;

.'

vlll'h -hi. Ill, I I.,' ;l-,ril„-,l til .;l.-ll i-\\ /i"-.w; v. \.ll:.,u„,l illHlll 111 .\|.|.. Div'.
'i.iio'. ..iii-i,|.|i-,| .1^ wiirrMiil in;,' :i l,-_'.il IJii. 7l' \. S, Sii|.|.. J.iil; /(,,., n, r v. /I. /-

iiif' .1,,.. i- in.'i.'ly iii.-i.l.'ni.il. If it i- .i,,,.,. .( //. Cavi/ r,,. ilsii.M 171 Pa.
Ill I,' ii.k.'Ti ;i- .niliii.lv ill'.' till' il,„iiiii,- ." s

| , :i:; .\il, tl.".- Ih'ni \. Ilnnl iliUm)'
III, It 111.' I'lil,. dm- iiiMii,i'.| i- til,. ,'..11 ::!! i .

(
'. v. -^-^n, iis i-',',!, (;s:i; /,',,,,,,•,« v.

n^lliii'.' f.ict.ir in .'n-.- uln'iv it- Mppli l.,.,,s, .11, .( \. /.'. <•„. (i.siis) ss Kr.l!
I iti. 'I uill ii.il vicl.l the -iinic r.'-iilt- ^.- \>V1.

It I '• lialijlilv iif till' iiiii-i.T \\,-\f 1.- s,.,. nii.|,i..riii'!a of fa.t- appi'ii,!,',! in
iVi'ii'l In till' .-lnn,|.ii-,l ..f <iiiiiin,.n 11- imii' I, S U. ,1,./,. n. I'unhi v. W, ^tifni-
iiL-.'. it «i.iil,l -I'.Mii III !,.• -.iiiily sti-<- /,„»„ ri'ilri, .( .1//'.,. 1;,. Iltlilll, 1!I7

Uinaljlf. A mure correct view xvvtm I'a. l'."(7, :>l L. U. A^ SSI, 47 Atl. 2:(7;
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49. Negligence not inferable simply from the fact that the instrumen-

tality or method adopted was one not in common use.— in a n't'ciii

l'ciiii>_vlvaiiiH fiiM' it was iMijntcd mil tliat ciiiiiii'iiii iisii;;c i> lli<' \vM tn

dis|irii\(' ii(i;li;:(iicc, not tci prnvc it. .nitl tliat. tlw partv cliaip'il with

lii'fili;;ciicc (lis|iru\cs it l(_v sli(.\viiij; ilial ills iii.-l I'liiiii'iiialilics wciv

tlitisi' ill "Tciicral use ill the l)ii>iiuv-s, liiil liiat tlif ('(inverse does not fel-

low. 'I'lie partv cliariiin^' iiefili:;viice, iIk I'ct'oi'c. does not esial)li«li

it l»_v sliowin^r tliat, tiie iii>li miienialities were not, in eoninion ii?('.

'Jlie result of a ditVerent rule woiiM Iw llial ilie ii-e (d' tlie iiewe-t and

lu'st inaciiiuerv, if it \va> not vet generally ai|o|ite(i, coiild Im' addnc( d

as evidence of ncjLrli.uciice.'

80. Doctrine that conformity to common usage is not conclusive in

the master's favor.— 'i'lic |iriiici|ilc ii|ion wliidi a larp' iiiiiiiIk r (pf dc

eisi((iis are l)ase(|, some of wliieli einanate from llie courts whose ml

iiijrs are revie\ve(i ill tlie |ir.'ce(liiiu; sections, is tliat emliodied in tin'

remark of Willes. .1., with r(d'ereiice to liie jdca put forward t)y tlie

defeiidaiil in .'I W(dl l<iiowii ca>e, tliat, "no usap' collM cstaldisli tli;il

what is in fact uiiiiec(-.-sarilv danucrous. was in law rcisonahlv' salV

ns ajiaiiist persons towards wlioiii tiiere was a duty to l»e reasonaldy

careful."' Thai is to say, the |iositi(Pii is taken, that custom fur

N/i< iirir V. \i ir )iiil: ('. i( //. A'. A". ''<i. iiictlKxIs diid n|i|ilianc«'s arc iillcycil (n

(IH'.t;l) (17 iliiii. 1!M1. 'J^ \. V. Sii|i|i. have Im'cii ilcfcclivi'. wlicii it is >liii\\n

KMI; Miiikiii v. \(ii 1<.i7, C. i( //. U. Ilicy lire llic (Hiliiiaiy iiicllniiU. iii.Kliin

U. I'd. (IDlltl) .'i.'i .V|>|>. niv. :lll. liti .\'. I'lv. 1111(1 iiiipliaiiii-s ii-.('<l ill that Kiii'l

V. .Su|)|). .")S(1 ; Itiijnilf V. t'aiKiiliiiii I', (if Hdik ami liiiiiiic-*.' Itiil lie (in

H. I'll. lls.H!)) .') Maiiitdlia I,. K('|i. ,'ili.'>: ;.'iiaril('illy followx this hy sdiniiiiiiL' '<{'

Yiiiiiiii V. Hiiiliiiiiliiii Wirr Mulliiss I'll, tiiiw: "Uc hMVc it Id Vdii to .say iiii.l'

)

(IHIill) T'.l Idwa. 4I.'>. 44 N. \V. li'.l'l. all the cvidcMcc in i.lic imm- . . .

.S-c also Whiilliii V. Jtliiik ( iHll-tl !•.> «liclhcr the iiicthiiil (if liaiidliiij,' t i.

(Ja. I.'i. Jl S. K. '.IS."!; Hull V. \iii Villi: similiiral ioiii liy liiiiid. shift inj; ji In

i( A. H. It. I'll. lIS'.l'.l) 174 .Mass. :1I7. hand in the «av it h.(s shifted, was |ii,

ri4 \. K. S44 : I'liriiinin v. ll'(iiii(iii'i/.<r iinliiiary niclhud used, iiiidcr sill th.-

(ISIISI 1H.'> I'll. V.W. :i!l All. IKIH- (iiciiiiis'ljiiiccs of the ca-c. and whctliii

Jhiiiiiir V. Ililiiiiiiri- i(- //. I'liiiiil I'll, all llif nia(-liiiniy and iiiclhods and ap
(|H'.i.">) 171 l*a. '<X\. ;i.l .\ll. 4l.'i; Itniil.H plianci's ((iiiiicilcd with Ihc nioviii;.' !
V. liiiiiiiiii It. il m.il. I'll. I llllll I IIJ tlicM- iron Immmis wcic .siicIi as were ..i

('a. li.'i.'i. :I7 S. K. !t'.l2, and si.vcral olhcr diiiaiily iiscd in the linsincss c.'cini.ill>

rases eiled in 8 .'>!. mile- J. :!. imsl. fir -iieli wdik.' This nii;:lil ea-ily I

^ I'liiiiiiiniliiiiii V. lull I'lll Itiiiliji^ eiitislnied Iiy the jury as aiilhdi i/in

IVoiA.v I I'.MII ) l!»7 I'a. li-.'i Ci'lil. 47 .\tl. Ihein In liiid ne'.'li^.'eiice fidiii tlic liii

N4li. The court, said: "( liir altentioil tael t.hat. the method w.is not in j.'eii.i;il

lias l«-cn drawn re(n>nt.ly to a teiideiiey Mi-. There should always 1k' a caiili'Mi

to this inisa|i|ili('alion of the |iriiiei|ile a^raiiist sin h a eoii'triii't imi. and tliei.

on the |iail of eoiMiMd. and even Ihe idence should not. in the lirsl iii-Lui,'

I'oilits. In the present i-jisc Ihe learned lie adiiiilled on U'lialf of the plaiiiii'

ju(li.'e Indow, in a \eiy clear and cxeil ile-s it. tends to -liow that the iiiell, I

lent chai;.'e. st.ited the true rule in he- piiisiicd ».(s not only iinii-iial. hut in,'

half of deleiidant. that it '(annol I"' dan^'eioiis in il-elf than Ihe ordin.ii

li(dd re-pon-ilile if sdiiiethiii;.' hap|«'Ms one."

to an eiiipl(i\ce ill its etnplownent .
^ I iiihriiiiiiir v. Ihinns ( 1 Slili 1 I.. !!

wlii'ie Ihu inaniicr uinl iiia(liiiici> and 1 C. 1'. J74, ;!.'> I.,. .1. C. 1'. N. .S. 1S4, 12

MiL
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;iis!i('S Iio I'Xi'ilsi', if llic cil-l'iiii itM

\i(\v. till' liuoIciV (•(iiiri'i'inil V f(i y:(

(vidciicc Iciiiliii': iiiiirc nr ir» >\V'

rhariic I't' iMiiliiii'iic't'. Atii-r ii In

Iki.1 ciiiHiilicil wiili ilic tisii;i' (if i'\

lill-iln >s, till' (Hlr>licill \iln'!lirr t

llii'lliiiil Was rciis'iiiahly -afr ^Iill l

AAi-i\ ill liic master'.- fa\<ir, lie iim

'llii-^ |iriiici]ilf iia.« liccii ii|i| li-i

C.url uf ilic riiili'ii Sialcs, ainl in

.liir. \. S. A:I>. U I.. T. X. S. IS4. U
\\i.k. l!c|.. .VHil, 1 ll.irr. i!t I!. J*.! i:ii'-

linn lii'ic WH" liy a »Mikniiiii imi in llic

iiii|i|iiy iif iltlViiihiiil I . Ill iiiiot.liiT in-

liiiii Ipv a lliiiil |M'i>.iii. CiiiklMiiri. (li.

.1.. iliiiV;;!-!! Ilic jiiiv: "It i- not <'iioii;;li

III. It. thcv ltln' ili'fi'iiilaiil,- I <lii «liat. i-

ii>iial. it' <lir <ir,:r^i' iii ililiaril.v |iin ^miiI

i- iiii|>riiili'iit ami lairic-*." aiMiii;.',

licuiKT. that, "ill ciiii-iili'ilii^' «liat i-^

ic,i-iiiial)!i'. it is iiiipmiaiit to <o,i~iilrr

what i-> ii>iiallv ilmir liv inT-oiw artiiiy

ill a Hiiiiilar Im-iiii-s." /{/. i./.iy<»i v.

lil'ilt Ci III rill linn f'nilSlllili IS I'll.

ilSiiO) > Ko-t. & I". 4.;:. I! 1.. T. N. K.

:;i:. Ill Ml iliiis V. slum- ( Isiii ) 1

l!( -I Jk S, 4.17. .10 I,. .1. i). ]',. S. S. .i:!}.

7 .liir. N. S. mr,. cvi.l.iirr llial tin' ilf

fimlaiiLt <'\i'ni-ril tlir saini' ran' anil

ULilaiiii' as Has used in nllaT rolliiiirs

in tlir ni'iL.'lil"'i'1 il iliil not |iii'\<'nt

Hii'iM fniin lain;: ln'lil ri's|ion<ilili' I'oi an

.hciclcnt to 11 niimr, <aii-.il \i\ tin' want,

Iif a liniii;; to tlir slial'l and tin' wani of

a '|)oiiiiff' on till- hoisting' ia;.'c. lint

llii' pn'risi' I'lViit t.o 1k' asi riU'il to smli

11 i.lcnii' w.is not. ilisiiissfd in tin- o|iiii-

icitis of till' jnd;,'rs. ('onipart' llii' in-

niaiks of Uird l-'.sliiT in lln/v// v. \\ liili-

Im ( ish.si I,. K. jl 1). li. Iiiv. ;t7l. .'iT

I.. .1. Q. H. N. S. .'isii. ;iii Wi'.k. I'u'p.

sTi'.. ."iS .1, l*. :is (a r.isc nndrr tlii' cm-
pluurs' lialiility ait, of Issin. "No
iii-toni, liowi'MT nnifoini or niiivcr-al.

«lilrh liiini'ifssarily .xihih's railmad
I niployi'cs to los^ of lift' or liiidi. would
,-iiiii t,() satisfy a duty wliirli may !»• n-
L'lrdiil as an inipliid i-ondition of lliidr

. Ii,iit.rs." liyan. ( li, •!.. in Itmsi ii v.

I'liilliiis iC ('. I'liiixtl. I'll. I1S77) Al

Wi-. .i!l7 iiatlli" cliiiti' iirar track I . In

\ uw of till' \Vi»ion-iti ilcii-iiiii riled in

§ II. it is sonii'wiiat sin^'iilar to tinil this

|ii--a;.'i' I ilrd wil.li appro\al in llir \rry
Ill-Ill Ills.' of III mil v. / iii/(i/ Sliilis

l..ith,r Vu. (I'.tUO) 1U7 Ui.s. yu."), s:i N.
W, 173.

If is lu-oliut'iit.- Til litis jMiiiit of

iici'al iis.i^ii' is ri'iianli'il iiirfrly as

idiojy t'l cM'tiipali' liitii ffiim tli"'

is Im'1'11 sliiiwii that tlic ili'fciiilain

lirr ciiiiiliiyci's in tlic saiiu' iitic of

Ilf pai'iiiMilaf iiisiniiiiriitJilitv or

ciiiiiiiis (iprii. ainl. iiiiliss it, i.s du-

st imlriiiiiifv till' servant.

I ill mir ijicisiiiii (if ilic Siiiu'cnio

1 two nf tlic jiiwii' Ki'iicral cmirts.''

*.\iisliii r. rliUmin, It. I. it- /'. II. Co.
(|S!I.-, I !i:t Iowa, -'ill!. Ill .\. W. X4!t.

• III 11i/(m/v/i I{. I'll. V. Milhiiiii Is

^\ss^, |II7 I. S. 4.-.I, '.it L. ed. (1(1.-). -z

Slip, ( t,. Kip. '.i.'!:i. il was iuizncd liy dc
fciidaiit's |.oiin-.i'l lliat "ordinary care in

tin- iniployniciil and rrtiiitioii of rail

road riiiployiM.s incaiis only that dc;;ric

of dili;;in((. wliiili is cii-loiiiary. or is

sanitioiicd liy the ^'riicial prai'ti(.(- and
nsa;;c wliicli (liitains anion;: tlios*' in-

trii-ti'd with tlic inana;:cnicnt, and roii

tidl of r.iilioad piopciiy ami railroad

i.niploy(.cs." 'I'liis contention did not

pri'\ail, Harlan. .)., said: "There art"

;;eiieral expr.'s-ions in adjnil;;i'd <iis('n

|the-e are not eil,ed liy liaiiie| uliicli ap-

paicntly sii-tain llie |Hi-ition taken liy

('oiins<'l. Hut the rea-oiiin;.' upon wliieh

tliosi. cases are liasod is not satisfactory,

nor. a- we think, consistent with that

;:iHi(l f.iith which at all times .-lioiild

<haracleri/e the iiil/rci Use Im'I ween of

licei's of railroad iinporations and their

employees. It should not 1h' presiiinrd

that the employee .soil;;ht or accepted

service U|ioii the implieil nnderstjiinlin;;

flat thev would evercise less care than
that which priidenl and linmaiie man
a;.'('rs of railroads on^'lit to oli-ervc. To
(liar;;e a hr.ikeman. when entering; the
si'rvi(T of a railroad comp.iny. witli

knowled;.'!' of the de;;re(' of rjire ;;eneial

ly or ii»iially oliM'ived l>y a;.'ents of

lailroad ( orpor.itioiis in the selc'tioii

and retention of leh i.'raphie operators

aloM;.' the line traversed liy train- of

ears, a liralii h of the company's servici-

of which he can lia\e little knowled;re,

and willi the employees s|M'(iaIly en
;;ap'i| I herein he can ordinarily have lit-

tle intercourse,— is unwarranted by
eoiiimoii e\|K'rienc(', .\nd to ftiy. ns

matter of law, that a railroad corpora
tioii di-char;,'ed its olili;.Mtion to an em
pliiyce in respei-t of the fitness of (-n

employees wlio.su iiegligellcu liaji cuii-sed

I
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Hilt, in view of otlicr Frdinil il(

anti ), hikI llir dimlii

I'isiiiiis f(i tlic finitrnry (sec § I

iictual scoj.
wliicli may 1m« I'liliTtiiiiicil ns t'> Ui

of tlio ji;<!<;iiu.iit. ivii.|( iv.l l>_v tlic Siiinviiic Court (sec siil)joiiio(l note )

it seems to Ik- still nii ojieii (llu^li^ll wlietlicr tlie iloctriiicthatooiiform
ity to usMirc is conehi>ive in tiie im„tcr"s favor, or the doctrine imw
under disenssion, is to 1m> ri'i-arded as the one aeccptrd hy tlioso conrts.

Tlie iiiiieii.K^ lias Ix'cn ajs,, api'lied in the followini,' states: ("aii-

him to W iiiiiiiv.l.l,v..\,.|ci-iii;;. iKililMit >)ni(li.)n ..sMiniin}; lliat ii.M'liffomr h i-
•';-'

:' ;•"' »)"> '^'''I <" ^'>^>- l-'-" ..•ii.'u-.iM.Iv n.y,-il.iv..,l l,v 1 1.0 flirt, thai
ol.MlA..,!. iMit only „i,.|, a- likr n.iiM,,.. a ,M»inill was ". ,.ii,|i„,:|,.,l in tl,,. .mi-
lii.iis lire accn-loMi.Ml t.ri oli., i\r. w.iiil.l Icniaiv iiiaiiiK'r i.f all mills" in tint ir
vo far t.mar.ls .livvinv' III.. f all r.- ;:iM.,. has lalrlv I,..,!. lirM r. .oM-M.ii-
slioii,, .ilily whal.vrr for M.-;;li^.,Mr.. in .\ ,,l.,i,l: v. CI,,,,,!,,„,„„' l.„,„l„ r ,:.'

till' >iliM liDii ami irti'iilion nf iiii(iiii|>C' i l!iil| i 4S (' C \ (;;)> |(|i|
|.-,,i|

- >

";'" 7" -• !f "''• >l'-i»yii l.ia.ti,-,. In ll,.m,sl„i.r '.{ll„.
'

r„, V. I Klirri',',
et siiili ii>r|Mirali(.n. Ill the a|p|H)iiitiiiriit. (|s!i:ii liic (• \ .-,4.-, •{(( ( sj \,,.,
<.|s-naiil- i,..,i,|..n„. whi.h a Iniy may .1:;. i,!l K,.,l. ii-,1. tl'ic ro'iiit rcfii'^nl' ,!„
..in-i,l,i- Ml .Irhiiiiiiiin;.' «li.lli,.|. ill Mir Ihr aiillioiilv „f Iho \l,lhi„i,h (•„...
I.arli.iilar la-.. Ih,. iv,|iii,it,. .1,-r ,f l„ „,,|,„|,| u,;, ,„ntrMtic,n ,.f .l.f.ii.laiir-
t-.yv,- «as ,M,-,-,v,.(l. sii.li |>iaili<v laniiot , i„.| that an .•mii.Ic.v.t mi-lil !..• I„ I I

!« lakrii as ,„ii,lii-iv,. upon tlir in- t„ a-Miiia. Ih,. ri-k (if 1,<,1|- "p,-.,! ,ii,|,„ .

.|iiiiy as to 11,.. ..ai,. „|,i,.l, „„^,ht to tiom a .oiipjin;; of a ivvolvin.' shan"
hay.. I«...,i ..x..r.|.,.,l. A .I,.;;,-..,, of .aio ii.,t»ilhs in- a promi-.- of tl„. f,,,,.'
onlin.iiily .•\..|,i.,.,l in sii.li niatl..|s man t.> ..iviT it. on tli.' fir.niml that .,1, hmay not ... ,l,i,. ,„ oaM.nahl... .,r |.r„i,..v |,r..iiii.,. was. m,t to ri.|,ai|. an ..\isii,|.
.•.11... an.l lh..ivfoi,. not or.linaiy .aiv, ,l,.f,.,t in th,. ma.liin..iv. I,iil to .siipnh"
«i1hin th.. iiaaniii;; ol lli,. law." It is a t,..»- or a.l.litional appliai,..,. «|,,,i,
not |:'-.v t.. say iip.m «hat fo,,tini.'. if Ih.. .nipjov.i- i, nn.l.T no ol.li.r'n i,,n 1,
lit. .'Il- Ihi- .h..ision IS t.i 1m. r....oii,.il..,l fiiini-h. aii.l h..|.| thai Ih.. .lo.liim. 11,, (

«il I tl,.. Iai,.|- 01 ir,/.s/,, „„/.,„ .( I!, a ma-t,.r is not, houn.l to al.a,i,|on th,.
A to. V t/,. W, MKlhi, |;t.-, C. s. .V,4. ,i„. of a pa.tl..,i!ar marhiii.. whi.h is |„
.\\ I.. f..l. -.,.> 10 Sup. (I. I!..p. 1014. ..,,ii,in.m 11^.. lK...ans.. ih,.,o aiv otli,,-
N... $ 41. ii,,t,. I.,,,,/,.. (I,,,. »ay of l,ar- l.,.ti,.r an.l saf..r nia,liin..s to U- 1, , Imoni/in- t.h..|ii 1, to i.-irar.l 1I arli..r ...,iil,l not U- s,i..(...ssf„||v iiivok..,| f i'

III in..' a- l«.in;r appli, ,1,1,. only to S.I-V- tl„. piiipos,. of ..N.-„si„^ l,i,„ f„r|,,.
lints. i|,„ ..xplanatioo. l,oH,.v,.r. is failii,,. 1., pja.-,. a snital,!,. .oiiinl aroiii, I

iiol sati,|a..t,,iy. al„.n Ih,. >,ry <^v ,il nia,hin,.iv «lii,li was of mi, h .1 naliii.
lan-jiai;,. of Ih.' ...iirl 111 11 aili... .as,- or so lo,al,.,l as to Ik- a ,-,,n-t int „„„.
IS a,lv..it..,| to. .Nor has th.. l/,-/>„„,.7v a.i. to th,. s,if,.|v of tlios.. who in lli..
fv.y lM...n so ,ii„l..,.-l.,o,| l,y il„. l„w,.r ,lis,.|,ar:.',. of tli,.ir ,l„li,.s. wit.. ,;m
l-..,l,.|al ..aiils „|,„l,. Ill .l,.f,.|,.n,.,. to stanlly ,.om,,..|l..,|io pass in <lo«,. pr,.\
Jt. hav.. ,|,.rliii,.,l lo .-oii-Khr ,.oiif,>iiiiily imit.v to it.. In sii.-h mas., it »as sii,|
to iwa-,. ,.„ii<lii-iv.. i,i tl,.. mast,.r-s th,. „l,!i.ation to pla,.,. a snital,!,. -ii'ar.l
f.oor. In /(.-;„ v. i)r,,t„,r si,.i,„ \,ir. ar,,iiii,| tli.. ma,l,in..iv js no h.-s iinjH.i .

fo I ss,,i _•( I..,!. 124 (applian,... f..r tiv,. than his ,|ntv to r,.m...lv a .l,.f,..'

t

iinloa.lin- '.oi^o, m .lis,„-i,i^ „„ in- in Ih.' ma.hin." i"ts..|f. Am,ili..r all,.i;""""" "-'^','' *"'; ''.^ • hlVnlant. nativ.. is to view tli,. lat.-r .-av as iM.ii,.'
1.1,.. ..,,111 .a„l: "Ih,. .hf.mlaiil „.,„l,l n„.n.ly ,.Np,,.,Mvo of th,. narn.w ,-.„?
m,,k.. Ih.. ..mphiy,., s lial.ilily hill-,. .Iiision that th,. in-tni,lion ol,|,.,t.-<l toupon th,. .pi,-l,on «h,.|l„., th,. appli- was not pn.jii.liiial. ami nol us an
am-.., ...... th.. appi,n,.,| or ..n-lomary n,.,i,i,-in- th,. ,|o,.,,i,„. thai .•oiifonnjiv
on..-; an,l It lli,.y l,a,l i-,,vi\,.,l th,. -,1, to n-ay,. fiirniO,,.- ,„,i,lii-iv,. proof .if
Ptal samtioii of 11 ,„ploy,.,s. an,l ha, I II,.. ,.srui f ,1,„. ,:,i.., Tl„. ,liHi,.iilu
"."-."'•';' ""• I'",-.'-; "';'''' ""'.^ "'•" •i'-'"l I'.v < ...niliaiison of t!„. |„o ,.a-,.s
'''.'-'«"''' '" .."'"I'll'li-h. I Inly of or- is ,|i|| f„itl„.r ,.nlian..,.,| hv th,. f„l
diiiarv tar,. 1- ,,,

iii-it,

iiiipll...! with. III.. r..,i- tlijil tl ailiiT on,, i

.•s of ,,r,!inary ,-ar,. ai-,. n,it satis- at all in tli,. lal, r
fiod liy such u rule." So, als

not r,.|Vri,.i| 1.

.\ ,1, iif

r
8

iin in- whicli it is s'^aiiily jiossiblt to estimate

.k'i A:-: A



8 M] COMMON' rSAOK TKSI Ol' 1)1 K CAIiK. 125

foniiii;* Tlliiinis;'' Jdwa;" .Maine

Canilina;'" 'l"c.\as;" Wriiiont;'-

tlio pivcisc «i;,'iiilli.itiir,. ill the (iri'-ciit

iiiniiic-lii)ii is It'iiiiihill V. HiilliiiiuK' A n.
I! C„. (1.1S.I) III!) 1 . s. ITS, J7 I,. .Ml.

imi.t. :! Slip. (I. Itcp. :ij-.'. TIkic :i

-il\aiil. iiijiiicil liy :i pi|.«iin.' i'ii;..iiii' on
IPIIC ll.uk. Wllilc III- «;IH >hifli||;r t|„.

srtitrli liiil of nil ii.l ioiiiiii;.' track liy

IMlliriS of n ;.MOIIllll ruitrh of tl \,\\-

iKiiy palli-iii, w.is lii'lil iin.ilili' to n-
(dur. lint. I lie n.ikril ipn'-ijon whrllicr
tiiiiforinity to loiiinioii u»a^'<' \\a- coii-

ilii-iM' ill tlir iiia-tn's faMir was not
picsc^ntcil licic, M-" tlir court «as of opiii

ion that (lie suilch wa.s, to >ay tlic lca«l.
i|iiilc a-i til for its place ami pnrp as
an iipii^'ht switcli uoiiM have Ikiii. ami
it was shown that it could ha\c> liccn

safely and elicit nally opcialj'd if the
pi. lint ill' hail stood iniihvav hclwein the
tracks.

• In Miirlin v. (^ulifuniiii ('. /,'. Ci,

MsiiJi ill Cal. :12li. L'!l I'ac. lU.I i ii>e of
l>io jiatteriis of coupling's), it was held
lli.it an ili-tiiKlion to the eirect. that
freiiiiMl iisaf.'e eoiiiliisi\el,v iic^al IvimI

III llll^'eliie was pio|K'i ly refused. See
a!-o, to the sail (IVct, /,'.(///./,/ v. Dnl.-
himl r,,nsiil. SIriil /,'. rii. (iHllill ||-_>

(al. III). -Ill |>a,.. 1117. These .leciMoll-
Mipciscih' the statement in <<//<;..,,/('. />/

V. 1/(11,1 Sin, I a- I'/M. I'oiL- If. Co.
USUI) ill Cal. 4S, 27 I'ac!. rilMI, letcneil
to in S ^l. iiiilr.

' Midirmiil; lliirn slinq Mtiih. Cn. v,

Hiiiiiiiilt (l.si)l) l;iii III, 170. 2il N. K.
.".SS. .Mlirinins (ISilO) ;!7 III. .\pp. HI.",

iplaint.iir fell into iini;iiai'dcd tioiieli;

f.ict that no other jmt-oii in a similar
liiisiness had ii»ed a railing' not conclu-
sive that master was not ne:;liiri'iit ).

Ill /.';/,( /;, ir .( n. /,'. Co. V. l/.o rivs- ,/

'!-«'.IH) 177 III. :!7(1, .">2 N". V. -im. Af
IliMiinir (1SII7) 7.") HI. .\pp. 4(li:, it was
held tliat an iii-ti iiclion a-ked for liy

llie difendant,. to the eirecl that t liey

were not lialde to an emplince wlio
e;iii;.'lit his fiMit under a rail and was
run over, if it was eii«loiiiary for rail

w.iy- to liallast thidr tr.iek~ .so a- In
leave a space of alioiil an iiieli iiinii'r the
r;ii|s, was properly modilied liv ilic ad-
dition of the jimviso th.il' »ii. Ii a
P'lthocl of lialla~l in;; in yards wa- n a

-"iiahly safe. .\n iiisl i net ion that, if

the top of a ooveied In id^'i' wa~ lowi'r
tli:iii is nsiial ill siiili liriiltres. the rail-

«;iv company is iie'_'li;.'i'nt. is imtoiicoii-..

Till- iial ipie-lion for thi' jury i-

will I her tlie bridge, as eon-lnieied, was

;' .Miiiiics.itii ;" .Mi-siMij i
;" Sniilli

\Va.-liiiio|oii.'-'

of siillicient liejijlit tn enalde trainmen
to pa-s tliroii;;h it in safely. If it was.
it makes no dilleicnc-e wliellier it was
lii'jhiT or lower Ih.iii oiher liiidoes.
n, 1,1,1,1,1. c. r. rf SI. I . /,'. r„. v. »•.;/-

' ) ilMi.ii 117 111. liii, :i-, \, I-: .-,_.().

I hc-c r.i-is -eciii to show that the po-
sition taken in Cnnii fi,,„l Mfii. r,,
v, ll,ill,,ii I |s74) 71 111. 417. while il
wa- lield iriMi III icl'ii-e an iiisl riielioii
thai ordinary ii-e in -imil.ir I'-tahli-li-
meiits "is the -laiidaid of safety." nil
loiejcr r'|iie-eiils tlu' doilriiie ai'ceiitcd
in riliiioi..

" //oMc V. Chi,,i,i„. /,'. /. ,f /', /,•. (•„,

(isssi 7.". Iowa. lis:;. ;i7 .\. \\ . m;;)
llailioad eompiiiiy not e\iii-ed for iie;;-

liyeme ill loadiii;.' its ear-, for the lea-
"on that the manner of loadiiiL' is ens-
lomaiy with other lailioid conipa-
nil's I; ,\,ii,li„ V. I'liiiii,/,,, /,'. /. ,f /'. /;,

C„. (ISO,-,) !i:l |,,„a, li.ill. Ill .\, \\. si'i
iliiakcman's fool caiiLrht in -pace left
IMIIilled lictweell the tie- on eaell -ide of
the liars of a switch i. An iii-triictioii
is corieet. which states that a dcl'eiidant
c.lllllot he found flee from ne._'li..'ellei'

simply for the reason tliat the di-lame
of a cattle chute from the track w.is iIk-
same as tlial which i- ii-iial in the ,<<!•

of such stiilcllllc-. .\llcll V. Illdli'i,!-

iiiii. r. /,'. ,f V. /,'. r,,. (iss)i r,i lowa.
!U. lit \. \V. 8117 (lir-t apiK'al fiss-.'l
.".7 lowu. (IJH. II X. \V. lill. I.iit this
point, was not nientioneiri. oHut lowu
ea-es are to a contiiirv idTeel. See |
44, mil,:

'S„ir,„r V. .1. M. \,,„.l,l Sh,„- Co.
ns!i7i iiii Me. .-tr,!!. ;!S .\tl. .'i.l:!. Them
loiin-cl for defemiant rci|iieslcd this in-
striiilion: "However stron;;Iy the jury
may he eonvinced tliit there n'lay he l«-L-

ter or h'ss daiiL'cioiis appliames or tmi-
chinery. it shoiihj not say that the iiso
of a|ip!ianies or marliiiicrv commonly
adopted liy Iho-e in the -a'me Im-ine-'s
is a |ie:;liL'eiit n-e for wliieh lialiilitv

-hoiild lie del j.ucd or imposed." In ati-

-uer to which the trial iiirlLre .said to the
jury: "Not if they ithe jiiiy) Ixdieve
al the -line time tliat it was I'cason.ildv
siiiricieiil. thcm-ehes. . . , -riie common
ii-e will lint, of coin -e. pio\c its n-cfiil.
Iless, |h.lt is evidellce of its ii-cfill.

lle-s. lint not eole!il-i\e." Wliclcllpon
ill fend. lilt'- lOMM-cI ,1-keiI the coint:
"Would it not l.e line care to ii-c as ii
I'ldinaiily ii-ed li\ pci-ons in the same
line of Imsinc"?" 'I'o wliich the court

*l

. I

d&"
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III )"|iilc iif (lio iiiiiinsiii;;' iirriiv ut" anllinriticH wliirli luivc iulnptifl

the iliwlriiii' cxpliiiiicil in SS 14 </ s''/., llif |iiTMiit writer lias no li. -

itatiiiii ill Miyiii;; tluil, in liis ii|>iiiii>ii, \Ui- caHcs just ritcil i'iiiIhmIv tli<

e<irn-i"l priiifij)!!'. 'i'iic r.-snitial iiii'anin^ of tlic tlitury that tlic (m-.

ceases t<< lie one l"i>r the jiirv wlieii ecinfi.riiiiiy tn ediiiiinni nsaire i-

oiiee estal)lislie(l is that eni|iluyers mi^lit tu iieeive the lieiielif, of a

])resiiiii|itiHn whieli inav he thus e.\|ifes.-e(l : The persdiis wlm |iiii

sue a |iartienlar line ot" hiisiness at. any ^i\eii lime are reascmahly |ini

(lent, anil the majerity of a reasnnahly |iriii|eiit, tiuijy nf [lerMins wil!

nt)t use niisiiitahie in-tninieiitalities m- iiiethnds when switjihle hik -

rt'plifil: "^cs, lint tliiit iiiii-t. !»• rr-.i-
'" l.nn riniuir V. I'ltniir !//.;. f',.

Moiiiililv ••iiff iiMil wiiiiid: 1)1- III' >liiiiil<l (llMllli till S. ('. l."i:i. .'IH S. K. .Ml I ill

»«• line iMii' III liavp il iiM-ii'iiiliJy -all' -liiirlinii iliiliii in'_< ii^aL;i. uf \\fllii.;.'ii

mill siiiiliil." I)i'fi'iiil.iiir< <iiiiii-i'l thru l.ilnl i Miii|iiiiiii'> in tlii' ^aiiic lin^iini'., t.,

ri'i|ni'»lfil llii^ in-l lint inn: •'Tliat lir Ik' iiiiiiln-i\r in ilili'iiilanl's favor, lull
(liH's IIM- ri'a'-iiniilili' calf « lirll lir iiw. tu Im' |ii'ii|i<'|'Iv icfiiMil I

.

till' siiini' Mirl of inai'liiiii'i'v llial. is in "Siimir v. ( ninii rmn/iK s.« rf 11 .o.
use ill till' saiiii' «iirt uf l>n-iiir~«." 'I'o Ihnisr I'n. (|S!I7; '\'v\. Civ. Alili. ) In

vliiili till' innrt ri'|ilir'l : "Tliiiii'.'li the S. \\ . ;tiii.

jiirv ^liiiiilil llnil llial it \va< annally Itiil. llii' iii-i' nf /»/( r;i</(i(,)i/(/ ,( (,'. \

•li'fitliM'? I ..liiinlil nut say to llii' jniy If. »'<>. v. //. // (IHSIM ".'i '\i\. ."lO, 1:; S
tlial. if tliry fiinnil that inarliim ry arin- \\ . :IJI, >rinw to lie to thi' <oiitiai\
nlly ilifi'itivr mill iiisnltiririit. it noiihl rllVit.

Ik' liny In'tli'i- Imiiuisi' nthi'i- ihciI it." 'To I'Miiii'i.'iti' a nia-lrr frimi lli

It was lirlil that till' ili'frnilant hail no iliait,'!' of ni'^'li^'i'ini' in finnisliiiii.' In-

raiisc of roiii|>laint in ii"jaiil to any of |.|ii|iliiyi.|' iiii«al'i' a|i|.liaii(i's with win.!
the iiilin;.'s of tlii' jil-tiri' liirsiijiii';. to uoik. it is not siillliii'iii that I lir ap
upon till' jioiiit iiivolvi'il in tliisc rr iiliainis fiiini-lnil wni' smli as vmti' in

i|Ui'sts. Till' limit i|iliitiil till' la'i;;iia;ri' loniiiiiiii iisi' fur slniilar |iiir|io-i'~. I.n!

of iin i-ailiiT lasr, that "it woiihl N' no tliry niil-l liavr hcvn -iirli as wmilil lin.
j'Xinsi' for a want of oiilinary i-.iii' that riiiiinii'iiili'il Ihiiiisi'lvrs to a ri'asonal 1

caii'li'ssiii'ss was iinivi'i'-iil alioiit tin' |iriiili'iit iiinn. <;« ho v. Full l/i.//;i/.i.

mattiT iiivolvi'il. or at thr |ila< f tlir I'li/irr ('«.
( Isil.'i) lis Vt. .'iilS. :|."> \i!

ai'i'iiii'nt. or in tlir liiisini's^j •.I'lii'ially." 47."i (ili-a|i|iii)\ iie.' of tlii' riiliii;;s of il„

Miiiiliiir V. Si4lliiiiii \liii. <'<). (IsSli I'l'iinsyhaiiia loiiits ri'fii rrd to in ji II.

7ti Me. 100. Till' cai lirr riili'n;s of t his uiili\.

roiiit to till' rontraiy iltVit i -ir « II. 'M'roof that it is iiisloinary in otii. v

null) lire a|i|i.iii'ntly oMiriilnl. thoni.'li. mini's to rniiiloy liii\s to o(«.|i i|oor> ,i

:

stiani.1' 1j> say. tlii'y iirr not irt'iriril to in Ihr ;;aTi^'\\ay. uliiii an i'n;.'iiii' -i,'

ill this <'as<'. iials its a|i|iioai'li. iIihs imi i.-ta!i!ish 1!m'
" Criiiir V. Chriillmi (1SH7I :Hi Minn. <oni|ii'li'niv of a Imiv so <'iii|i|o\i'i|. f.t,!

4l:i. Ill \, W. 4.>7 'iniistiT not alisuKnl .s„;i v. Ui//,rv.„i r,,,)/ ,f f,,/,,- ('•„. iImk,
from ililty of fi'inin^' marhiniiy fomi'l 1!' W'asli. 47.1. ."i.'l I'ac. 7_'.'). 'I'hi' an
lo U' ilaii;.'i'iims. hy t hi' nii'li' f.irl that thorily litoil was tin' ilrri-iim of tl.

Hiinilar ma''liinriv is onlinirily Irft nil- Sii|iriiiir Court of thi' Cnitril .Stjitf» mi

ciiviTi'il Iiy otliiT niasti'i-sK \lii(,.rv/r U. I'n. v. Milhiimls Iss'
• Uiiiliiii V. f/iK.M.s/. /i/-/- (isiiji .-,-2 |ti7 c. S. 4.'il. -•7 I-. I'll, lilfi. > Sii|i ( i

Mo. .\|i|i. i:i I fait that othir similar I'- l!i|i. !i:i2, miil llii'ii' is tlir Kami' ill li

lalilishmrnis ilo not put yiiards luoiinil iiilly in ri'i'iiinilin^ this \\ashinL'i''i

n hot'Wali'r lank liki' that in whiih an rasr with llif r.iilii'r oni> from thr s^ii,

rni|iloyr(' was scalilnl. hi'M not to In- state (sec { 41. mitr), as thi'ii- i-i

conrliisivi' that thi' failiiii' to ilo so is in rrromiliinr tho I't'ilcral Uuiisioii-.

not iii'j.'li'.'i'iK'i' I . Otliir Mi-soini rlii i Sro iiuti' J, sii/Da,

sions all' lo a eontiary cITi'it. Sn' 8 4 4,

ant9.
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iin- aviiiliiMo. As a Imsis fur ilic diM-triiin fimTi<lcil tipon if, liowtvcr,

tliis proiiiiiiitioii sfcms t«i 1m' cxtrciiicly iinsiiiisfactA)rv.

Wlictlicr nmtivt's of rti'If-iiiU'rcst will, in ninst instances, U' a<i<»-

(|Uiitc to iiidiicc iiii'ii to atiiipt iiistniiiiciilalitics ami iiictliuds wliidi

iitr siiitaMc ill tlu^ s<Mi-<c tliat llicv arc clTcctivc Inr tlic |MTt"nrniaiic<'

ct' llic work ti) U" (luiic is a jKiiiit. wliidi ilncs nut scciii tn Ik- liy uiiv

iiicaiis Iwymid ccnifrovciMv. JJnt, waiving.' tliis (inrstinn as iM-iiii; otic

uitii wliich \vc arc not now ponccrntMJ. it is at ail cvrnfs alininlanfly

clear from the rcconjs of iniliistriai dcvclopnicnt in all a;.'cs am! coun-

tries tlnit motives of this description cannot, except to a vi'rv limited

(\lent, Im- relied upon as a jtractical inlliici letcrminiM^ employers
tn adopt instnimentalilics and methods wldcli are siiitahh' in the

Hiisc that they ma,\ U' nscd witli reasonalilc safety hy servants. The
c'.iK'liisivc effect ascrilx d to common nsaire as a criterion <if the cxer-

ci-c of due i-arc could only Ih' jnstifiahle np.m the assumption that the

cniisidci'ations which induce the majority of a >:iveii class of emplov-
(IV to carry on their hnsine<s in ti certain miiimer arc ciitirelv. or at

;ill cYcnls. mainly, identical with tho.m- which would !« kept in view
if the security of the employees shoidd Ik' tlio ohje*'! to which the n-;-

iiJMtion of the imsiness were direct.e<l. Manifestly, such an as-^umjc

ijoii cannot 1k> entertained. How little conliden<*c is placed hv the

nio-t cidiirhfAncil natiims of modern tinics in the comfortahle theorv

that a rcirard for their own financial interests will lead emphivers to

la-ovide, ])roperly for the safety of their employees is shown, in a man-
ner not to Ik" inisuinlersfoo<l, Iiy the Ion;; list of stafntes enacted for

the protection of persons cM>ra;:ed in mines, fact^irics, and s|M'ciallv

ilanp'roiis kinds ni' work, 'i'hat this distrust is fully justitieil l>v the

I'lOidition of things which cxisfod Ixfore the daf*" of the earliest of

these stafntes will hanlly 1)0 disputed hy a student of economic his-

tory.

Ihit npnrt from this Icuislativo oondcmnation id" the theorv, its

weakness may 1m' readily demonstrated hy a very simple |)roce>s of

rcM^oiMiisr. Considrred as a means of accomplishing work, the in-

strumentalities or methorls Used hy jiiiy em|ilover at a certain time
iiiii-t. when coin]>ared with others which wnuM Ik' superior in point

'it safety, he either less etTe<-live. or eipially ctTecfive, or liinre cfTii-t-

i\e. Jii the first alone i<{ these three cases is there anv real indiicc-

imiit of self-interest to suhstitute the safer for the more danueroiis

iii-iiiimentalilics or methods, and the streiiirth of that inducement
vill (li ]ieiid entirely upon whi'ther the incivase of effect iveness ob-

taiiK J hy making a change will U.' sullicicnt to connjcnsiite Litn for
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llis (illtliiy. Ill lIlC .'.(•(•uIkI Cil-iC lllC OlSt of lIlC fllliniri' Slill ITIi.ililK ;|

(li«<iiii-iM' i-iiii -iilc riiii.iii. tni<l it is nut riimiiril«;ili(iiici| \>y aiiv t-ni

r< «|ic.ri'liiiu: inrii :i-i' (,|' illVriivc impwit. In liic lliinl (•.\7-f \\\f in,

|ili>\(r I'iinniii ;:iM' ilii- mi'miiiI n .-"iilrr cnx iinnnii'nl, nn less Ik ni>i ui,'

spin"!- ni'ini'V. Iml diniini-lirs ili<' prcnlinMiM' iM|iiiciiv nf lii> |iliiii^

III llir I'M. liiltiT cii-r., ilicrcluri'. it. I'iiMih'l III' >;ii"l thai tln-rr i> an

nnitivi' \\iiali\cr \v>ii'l,ii'.',' in lavnr nf ilic chani;!', cM-rjii sum as ma-

1m' fiTal •ij liv ills a|i|ii'i'lii'n'>i<>n i.t' a |>i's^iliii' ilitlii-uhv in nlitainiii-

wmknin. r i.f liiim;- ciiiniulli il ti> iMilrninilv sncli >cr\anls as nu
!« injuicil. Hnl it will .scan-civ lie amniil sci'ioiislv that fiicii ( -,

frcini'ly rcni^ic cnntini'cni-ics arc lil,cly tn !«• taken iniu ai nni 1,

the avirauc Im-inc-- man in cunnlrics wIiitc iIic iai"'i' market is n<'i

iiiallv ii\cisiiickcii. ami a scrwmt's l;nii\vlcii;:c ul' the ri-k is iFrilinaiil\

trcMlcd a. a ciini|ilclc liar t'l his aciicm.

In iis c,-ciiiial charactcri-tics, tiicfct'iifc. tjic sitnaiicii is lart t!i;ii

uhirii is t. il.cn l'(p|' ;^ranlc(| In ihc cunrts wIih-c views aie h; in^ ,.|ji;

<'i~ei| 1 l,e ciinec|.ii.in lit' an empleyci' as a pei-cin acie.| upon \>\ n >

tain niniiM' spiiM;;inir "lit ul' a fe:;af(l lor his limnii'ia! inteie-i-, ani

leaijinii him in >ee that his m r\aiits afe nut cxpus'il to iinncccs-ar

risks, is lint in hariiinny \iiiii nr li.irnc onf iiv the i-cal tacts ut' il.

ca-e. Sniiahility iVuni the staiiil|i'iint nt' clTcetiv enos may nr nKi\

iml Im^ assiieialeil with .-nilahilily tVnm the stamlpuint <>( safety, an!

it is (inly the t'liiiner kind uf >nitMKility that the emp' .'it ii-nall

takes intn aee.Minr. I'nder snch eirenmstaiiees. it is snhmilled, lii. iv

i.s III! snilicient li.i^is npoii whieh t" t':nnd an inl'cfen I' law ili.i'

iiii cinpiiiyei' t'lilliU hi- d'lly when he adapts insi rnmentalities ai;i

mi'lh'iils which are in ci.imnn nse." '

51. Negligence not predicnble of the failure to adopt instrumental-

ities or ir.cthcds not in general use.— In a cin-ideiaMc niindier ei

ea-e- tile (|i,eirine Iia> hii'n a|ipiieil iha' a jiif\' eaiinni \y ]iermiiti,l

lu tind an empkyer i'.iiiiix- nf m< liliui mi nn th" i;i'..!iiic| thai a >\\\:

L'-ted in>i fUMientaliiy np mi'!, 'i ef wmk wa- luiici' and safer thiin

liie nlie ail.ipled h> him, if iIh ;( i> liu e\ii!i>ncc, i r insnilieient c\ i

drl;i r. lii.n I he Hi il'ly nf lii:'l 1 1, -I MM lui nl .1 1 i IV nf iiielic i' lias recei\. .1

I he -lauipnt a piM(iie!il r'cn;;!iil inn iinm a cnti .iih'ralile iH'njinrti.n.

"|hf -i-t I.f iIm' will.!.. Mr.iiiri- i- Hi'll ('. ('. A. •;:(.•. Iiiii l-'c-ii. 7:j-.'. ••cm-i,. ,

"llllllri'l ll|i ill till' trto f(illii\» ill'.' li'- lll,,V i>li;;in:l'i' ill lllolivc^ nf fi(iiiii,in ,

iiiail.~ Mi;iili'il fiiiiii r.s'iii i:iM'-: iii ilii- -lii-^ nf |ii'< iiiiiai'v all'iiir-, i,i i',

•( oihiiici! -1 i:-i> :iii'l II'; I" M";
' Hi Mi'--i mihI nut fimii cnii-i,!. '

(lu'il- -M.IV 111, llll-i'. |l|'ii,|.'l| i'."li'l:lll'i', linn- Il 1 ll|iilll llll' |lln|H'l ili-rliii..

iiMlli'iitii'ii. nr -I'lti-lni'---. I'l'i. :i-"!i.iM.' nl thn iiiM-li'i'- iliity. l;,,!/i,l,l \ <-

,

ill-lnlli- lli^n li.ni' I'll . ill, I." \ ' /,././, I n,,l I',. .-.I, Shrl' I,'. Cn. (ISlKij I !

.'

V. t7nliii/.(i;/,n l.„i,ih., Cn. (lllllli IS l.il, .Vll, U I'.K'. 1117.

J" S.

^

II
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it liiiHt, iif llic |«i>iiii<( ill liis uwii lino nf
II niM- ciisc, tiii> ai-ii<iii I'jiiinnt. U- iiiiiiiit!

>ii-irif>s. As wns liii.l <!.
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iiiK ii null"
. n-.', I 111' •l'inil.iu|.linn nf wiiicli is ;il|ii;r,| t., 1

tll<- MU^'^vslcd (!<

K' IK'iilliri'llfc, IS ".m> tllM.I-

ii.-tiv ,s.TM..,,,|,|,. lis t iiiiii:,ii,| ii, „„.|isMs of iMr..iiij:..,.t

• • • '•"" I
i" III.' s, Ii'isin.'ssI .s.,M,.,H.r;ii|v jis tliiit, it .i.mi,[i »H.

iv.isniiiil.lv it-n-MVil or ilisn-,,ni..,|."« Tl.c .l.ri.iuns |., t|,i. ..(T.-t
|>l".'<..l (r..ni .•MlU-ls uliirli llM.lllrsti,„„||,|v liulil ronfi.rilUlV tn iis.p.
In \h' funcliisivo in the niMsNivs favor;- iVuni courts wlios,. virws

.>liip|"'U' -li..|w ,, ;. :„,.,i,- „t »,,,ii- tlip aivl, ,,i,„. „f „ |,„„„„„iv,. „ ,, i,^
iL'lMk,,,,..,. of ,1... |„„M„.i,v „f l,.u l»..A.'r..,; ,•„, „„ \ ",,.

».m/,.r ils'.ISi \h:, \\,. 4!i(i. an \,| | |,,^

I', /.."•iV- I- V.'. ";'; ''" ''"'*'" 'i'"'-'""'"' for .Irf.n.ll.Mt l.„..,l .Mitiv

•
" .-r'^'C'^ ''"^'V:'

'" \ V. .1.1.. i, «as ,,.., ru.U„„„ry U.v J,\J

..M, .1.1 All. 1., (,,1:,„„,|1 „<-,., ,.„| ,1,.,, /^,,, ^ /.,„,,„„ r„nl„.,.- ,:, (IH.
,"

|,U

s U lis ifi.. iln.l .l,.f..n,h„,l l„„l ii.i, l.yit.Hh
;; ai„l „, -i.irtiM.'n

N -i.l,. t,..,k ».„ ,,la,v,l. „.>,..u,l ,.f .,„ a,.n-, -n,i,Hin...H ,i„.,r ,.„ ,„|,,, \, ,

:'.i
•"; »;'-,""'""."";. .I.!.- iH i,> I'a It:., i:i .\,i „r, ,. u.,„i„„ ,|,„ „,;.

I'irl. .ill .1 11,.. I,,,,k ,, .t,..iil,l 1 irii.laiit -li.mM liax,. i.i-m i,i,.,l .ip!.i....l; liaii, i.,„||i,,„,u-li:i-«il.-li »|ii,l. M.r....,!,, f,„ „ ,,,„ I,..], I t„ 1

I :.• •.|ii;iii<...,. vMiiil,! hin, ., ,.„ I,, |„. ,,|„,|, |||,.,j| ,,, ,|„. ,,..,j

K' Hit limit,

l.iiWril tll.it,f ,, r I , ,
," '.', "I"" ">..• >' '111. i|.-tim.iin ~ iiiwri ti.it

. I„„ l,...|, „„ I,.. .,,1, ,. ,i f „,.. ,,„,, „„ ,.„..,l,„ii.„l, «,..; ,„„. i„ ,.,„pri.

:..'ml t.i.lii.jr t.i .,1!...^,. ,,„, ,1,.,..,., ,„|„., ,i,.,,, .„„.., ,,,„ i, ,|..,ir,,|,,. ,„
-; .HI .ml. ,.;..., I,..., 1.,.,,, i,,.„ni „ ,,„,„, ,,.n..l,i„..„t, ; fn^hU^l ".

„. „ ,, ,, , I
/ |M">'"<- ".... I. mi...|ii,H. Hlii.l, f..|| ,.|„„| ,.|„.

. . - , .V I iT
";">";>•".- f"'"' ';'-' i'i^">.. i.r «a. fi.,i..,„..i ,i„a„ ,ii,r..,v,i f„„„

.1 .,K „f ..v,,|,..|,,,. 1„,,|1,., ,„ ,, l,.,,,|,„^, ,|,,„ ,„,!i„,,,i|^ ,,.,, ,|

i,.,.Min,la,,...,l„..|..^ ,„..„,..„. ,.|„. ,,|,j,„i,r „,„„, ,„i,,.,,
• '

nL.'n....vi.|,.,.,... l.hat a L-n... .. I .nM ,.,„,.,. | „,„ „„ ,„ v. ./,„„, i ls!.|| l";).,

•.ltnWrr"'V'H '""""','" '•• \'" "'• -' ^^"- -» \VI,..,... ,1,., CM.

/M. \ . v:.;'*
'"•.~^";i" ,--- ;''"'' 'I;- -• <ln"v tl u,v ,.arti,.i,.

Vul. I. M. 4 S -0
'•"• '"'tlioil ,,f „K.vi„g ,1,1. large ihivii.j;

I !
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1(1 till-" I" int HIT nut iirti-i'. I_v <ltliiii'il ;* iirul fri>tii (^iiirfn \vii:<'li on

>ii|i'r <•' iMrilii' \ til llr"!'-'" t)i l> mcl'tlv r\ lili'iii'i .f .1 III' riirf

III a I'l^'ii'iil |"'inl I'i \i<\v tin I'n'.n <>( llif l;i-t iiifiitiniinl )jriin|i'.t

ciMirts ». ' IM* 111 In- "Inickillv taillt.v. Tlu' |M.-iliiiii tliat tlir i'lii|il. \

it's <'Ml|MMIii\ -till n inaiii" a i|ii<>ii>'ii f'T llif jury after lie lii-

>liii\\ii ihiit 111- li,i> ilmic lis iiiiii'li I'T ilii' lUMiiM-iiiiii of till- jMirvaiit i-

I'lliiT |Hr-^nii-^ ill llii' *amt' line nt liii»iiii->.' i^•. it i^ siiliiiiitf<'i|. ("s-i ,

liall' iiii .ii«i-t<iil wiili ilic |h -iiimi that lln- alwiicc <if r*iicli ciilpalnl

iiy i iiiti liilili'. a.* a mall' f if l.i . wli -nviT tin servant is iiualtle !

l»riiv«' that llie partieilhir in-lnnneiilalitv or liietiii il wliieli, ai I'l

Ili2 t'l llis ei'titi'iitiuli, slioiil' lia\e In in ailnpteil. was in eniiiliiuli ii-i .

rite p'l'^sarv ciinilililiK Ml '<\' llie iliilriiie lliat tin i|iii-liiili ef ih ^'

lijipi 1 / iiiin is .-till an cipen mie afti'i nturiiiitv In ei.Miiiinn ii-aj

lm!« '• • M -li'iwii is that iliis i|iiestii.h is al.-o an »>|K-n one after ii li -

Im'«'|i a 1 'laiiieil llial tin re is im euiiiinun iisape witli refereiiee t .

wlii.'li llie i|nalil,v ••{ llie iiia-ler's aela ean 1h' i;aiip'<l.*

wIhtIh of l.i.iiini.liM - it ci'li.rnll.v Co. (IHiKI) 7!l Imvil. 4\:t. II \. \V r.'''l

kiiimn jiinl |ii.iili-iil ill TiiailiiiH' -lioiw, I nil I'viilnm' lliiil ii ^iiiini I" llir ini

iir liituwri 111 (111' ililiii lull I'iiiiilf. it iliimrv wii-. ii-iml nr ivni |ir.iili<iiM.
;

in rrriiT »ii li.ni' it I" iIh'
i

'\ •'• '•'V Hi'i'inl v. Hurlimilnii. r II. A \. // c.

\v|, i|ii-r till- .liftiidaiil HUH ii.-4ii.'itil in ilss.-i) till |(i«:i, .((iri, :,:, Am. I!i'|> " V

nut. iii-liii-liiii.' till' iiriiiailT li'.v siirli iW N. W. liTH r'liinkint' sniiw" Iv

II wtii'i'l iiiiiM Im' muM'iI with - f'l>. imiinK of il train «illi two I'linimi aiil

Itiiliiiiiiiiil I. mill, till- A Much. U.../,<i Hitlioiit ii siiii« |.Iiiik'Ii. imt liurtii t.i

V /'<iri/ lis!!") lU Vii. fiX'. J.' f^ K. Ik' iin iinil- iiiit.liiKh : Lnrimir v. Si

.-.(HI. /•'(»/ i'iln It. I'll. (iH'.lJi -IH Minn .I'll.

' ,s',,„//i. Ill /' Cii. V. Si h II (|S!H. l.->i ."il \. \V. ]>:i ("till* rail.my i-iiMi|iini

r. S. 1
1"!, ns I,. III. il'il. It Sii|> It. Iirlil nut t<) In- ti<';;li(rrnl in mil. piin i li'i.'

liiii. .-Kill (iliaiirr aii|iriiMil liy which in iN ••Inliii' i-ai-> a ir»i-lanii' iml t i-

thf jiiiv Hi'ii' liilil thai llir ii-i- of all llii' piirpii-i- of making' t.1ir Ht.irtiiiL' "f

iintiliii ki'ii fmvr wai nut. mvli^Tncr if in iiir- iimrr L'railiial. t.hrri' l»iii.' !
Iliiy fi.imil fiiiiii tin- rvi.liiiii' I Imt rail- I'liili-nir tlia' it Inul Ihchiiii' knouii. .i|.

rii.iil iiiiii|iaiiii"i ii-i'.l Imlli tlif lili.<kril priiMMl, uni r u'lii/iMl iiit a ififiil .i|i

anil Ihi- nnliliiil ' fn'!.'. ami (lial it «a- |iliaiiif ) : Chuiiitu, It. I. rf /'. II. (' v

qiii'ljiiiiiililf will II wai till- safrr »r Lmn ninii (IMSli( IIH III. 41. 7 N K

ninii' -.iiitiMc f'lr till' liM^iiH—I <' Ihi' ."i."i liaihvay conijiany not. lialilr f-r

iiiaiUi : /i'"i I'inr l.inr V. Smith failiiir to iix' a nr« ilrviiv for l)li«kiiiL'.

(llHIOi :i!l I ('. .\. 'i'-l' 1"' I'l'it ''-" wliiTi' till' oviilrnii' hIiows that.||!HMII .».' I ^ - .\. '— ". '' rill. •'—". «in-|i- iiii- »,iiin-|iii- nii^m !^ iiiiii. Tin

(no -laiiiii'-' or iiinin-tiiii'_' pLinki fur liloikril fro^'i hail Utii in ii-i- on rul

ni-hi'il fur Iraii-frrt iiii; rnltun from a loaili all ovit tin" iiiunliy for m ii-

I,,,, J,,, to H stiaiiil Il; I/i,vi.«"i;i;ii am! it ii a fair infi'rinri' that t.hi- M" !-

WiiTr l.niiniini i'li. V. Srhii.iilir (ls!iil) iiij; of s\\iti-hr-i ii an yi-t Imt nil i'\|i. li

2(1 ('. ('. .\. :)!•(•. Ml V. S. .\i>)i. 74:1. 71 nirn( : fhininn. II. i! Q. It. Cu. v. s„..ii-

T'l'.l. I'.i.-i (no ^fiaril pnn ili'.l In pn-viiit. Ilss.-n IS III. .\pp. till (-aiin> p..i'.'

il plank fiinii' omt iI"' ili'iil" iillir- - Thii ii llio virw taki-n in Culoii!"

in a -awmill irom iiniiiii;; inln innlart. Sii' /.'iii/.voii I'mkiiiii Cii. v. 1 n '

with a -lali i.iwi : Ih'i'H \. I "i"" '"• It. (Isitlll •-'7 Colo. (Id. .'i!! I'ac 74!>. h..Mr.:

Co. ( Isdl I t.'i Ki'il. Ii7.'l (no liirliti on that (hi- iiiaid'r's iioiili.iliilit.y riiiiM w'

-uilihc- in raitwav yiiil-'- llmnl v. In' alliriiti'il. in a mattrr of law. win
llniiis illKMli l'2(i \. ('. :!•"•''. M'l S. K. till' i'\iili'iiri' wai that a .Mi'am ru'l.

(ill. .\- to (hi' l-"i'li';al cliii-ion- (.i'"' '" " lanninL' faitory I'xploili'il ouiiL- '
I'ralh. -I ' 5 "'" mil' a -ihlii' iiini-li of itiMiii fioiii IIm- i

•Ji/ii";' "' Itiii'^iKji'in Win .t/iWdt.i f|- b» wliidi it wus suiiiilivU, aiM II.'

;



I
.•>.') roMMi.X I sm;k tKM <»K m K (XRR. 1.11

At nililitii.iuil

lii-li cMiiiplifv lliJH prill. -ii, I,, Mr. tiii'l ll

n'iis<iii»> fur i|i'ii\ii If ifi'Mxcrv I?) «..Mi(. .f til

I'liiis tliat ilif. «imir, ,it,.,| ,.|;

I tin- ii<l\i TtiiiM I,, till'

uii:<' WHS ii..t I cssirv t'.ir tin- -n(,-i\ •> I'iIk
-. rviint ..r w.„ „.,| „ |,n,..,i,,,! „n..J ..r wii. ,i.,t n.iH.m.l.lv l-a-iM,.
'""'"'

:

'•' '•"•-•""""" '.- .., « .1 r..,i.l..r III,. .,.,.1 i,; ,,.,„„i„„
iiM,.,...M.. u, ..,H.r;,t,.." |j,„ Mirl, ..I,. nt, „n,M !h. r..p,r,l,.,| .,h
"""'"'> ''" ""*• '" ''"•'' -ijri.iti.-..i„T. „. tl,.. ,,n,„.i,.|„ i,,„|f „,„
"""•"•'" "' ""P-'i^" li"l'ililv i.n.|..r il iiv,,,,,-,, ,. i„v.,|vr.|
< •"ii|miv tl,,. Hmilar..|iiii,...niri..„ ..C ....rrulH.raliv,. fnris at rhr rn.l ,.f
; I I. nil/' ,

82. Proof of nonconformity to common UMfe warranti inference of
negligence.- Til.. ..Mir.

, i„lV...|iu.,i,|v ..n,|,l„v hinvnia;:- uhi..|,. if
t;.k..n litrnillv. xv..„|.| ,,...,„ ,.. ,„ i, ,|.,. .|„,.,,in,. ,1,,,, „„„. f..n„-
"> ' """"" "^-'l-"' i'i'l'li-'- n..;:li,::..ii,.,.. „. ,., ,„„it.T ..f l„vv '

|!„t
:ui ..xaiii.n,iti,.M ..f III,. ..a.,.s i„ wlii..|, ,.N,,r,.,.i..„s „f .|,is m.h ......„r
«ili •h-.w that 1I1..V iim.itK am t. t.. s..iM.wl,,it l.-n,.. Mat..m.-Mt.s ..f 1

rill.. wlii..|i iiiav Ih. riiiiii<-ial...i iii.ir.. n.-..|iral..|v a.- f.-H.-w^: Tl,,. „|„^.
irrV iH.flip....... is a ,,u..sti..., U ,1„ i„,v uJM iH.v,.,. ii i, uarrantahlo
t" Mit.r from tli.- rvi.!..,!.-.. ihai tli.. injiin u,.„|,i „.., |u,v.. U.,.,, „^

f,;r:- /,'i: ',::;:;,.:;";::,.:;;;;:;;;
';i:;, zz.^!: .,!;;r;:l...-:;;...;:;;;:-"'::;;T

,••-

1.. :;i s. K. ,.s5 ,f,.r f..,., ,,„, , ,H!.o, ,s s.. s.J':^'';;i i..,^!:- ';-

,-'••;'' ^•'- ^^-' ''I.. uii„.,l n I „„ , ^ . .'iZ

r'V ?;"' ""I""-: •''

":
"•"" """ ™- «" !• '•- < . ,:a,

" r:;

"

f..r 11,.. MS., of l,„ ,..,v„Mt MMh „, „,.,. !!. v. .•,,,.,. ;„, s, K ir, r ;,,V
'"

> ./ , IS.., ... UM.iw ''.,.; "" ''•-'' •'""'"> t.. ..|m:,I...v.,., f„r fail-

.-..-..•lu:::;;-,,;!!.;...-':,,:,.:;;.^:^ ;::..::; n:;;^""^
»"'•-"'* "»'<'"""- •«

n 'I'll ad tu ailoj.t cut/ new iiiijirovc-

I'M

•J
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i'li

ccivfcl if ;i cfi'lain iii.-l niiiii'iihilii v m- iim'IIk.cI IihI Ikkmi snli-iiiiili

for tl]:if ilctllilllv 111
'I'

liV llic (|i't"cli(l:iiil. ;iiic| lIiMf tliis iilti'l'llilli\

iiisirmiiciiiiilil V ur iiiclli(!(! wiis one (•iininiuiiiv iisi'il hv iitlicr (miii>1i

ors 111 till' sjiiiio line ot Imsiin iii'iicr siiiiilMi- cii'diiMsliiiici Til

rule i?; npiilicil li^ili liy ilic couri^ wiiii-li ilci, uiid liy tlic cniii'ts wliicli

(111 not, ii('i'i']it. tlic iliii'liiiic iiiMt ciiiiluniiily Iii piiiiiinoii iisiiijo is u ('(ni

elusive (li'l'i'iis(>.'-' All iiislnii-tiiiii is ci-nniooiis or correct iifcorilint;

-See KnsliDtiii v. l.nkr SIkhi iC- .1/. N. liilly ii'iunvnl .ill (liiiij.'iT) : lUmiiir v.

li. Co. (1S!I4) nil Mii-h. .-,!I7. (ill N. W. I'll/ J, I, ni llilihi, d,. ilsii;, is;! p„.
30!1 (-tiifiiloiy cliil.v til Moik «wi1ilirs l'7s. ;n \i1. simI ((m-,. for j,. \. lii'iv

liiil ili-irdiiryi'il liy :iiliipl in:.' a UU'liin.l I liv rv i li iii c u.i-.(!i:il nii iiiiiirv raii-r.l
wliirli tlic ii|ii'i':itiiiii 111 till' iiiMil ii'ii'l.'i'- liv an ac iili'iilal c'lMiiiii' in tlic' ui'ar of
iiicll'citiial ill a few ilay-. wlicrc a siiii- a ciaiic coiilil liavc iiccii prcvcntcil liv a
Jilc. iiicN|icii-ivc. and iiiiiiinon inctlniM Mil'ctv lock, a wcll-Uiioun ilcvicc. Ian
is ill (oiiiinoii ii-cl; Siiii-.il v. thhnmh 1 lie Ic^liiiamy w.is coiillicliiij.' as to t.lic

Iriin Cii. (1S!IS) til) Miili. 14'.l. 74 N'. /ciinal ii-c c'lf siidi a licvicc'iii siinllar
W. 4SS (|iIa)forni in n iiiiiic only one cianc<): I iiiUniiii. I. ,( /. //. fo. \.

jilank thick, contiaiy to tlic ii^a^c of liiniili/ (lS!i!h l."i2 Iml. .'illO, 'i.'t V. y,

tlic locality): l.illl'/i, 1,1 v. i:<lir(ii<l /'. 17."i da-c licM to lie for jiirv, wlici.' the
Mlis f'o. (llllllll 177 Ma^^. l."il. ."iS X. evidence uas that tlic ilcfemiaiit ili,l not.

K. riii2 (master's iicL'HLrencc in failiii;; as wii'* ii^iial in tii'-t-(da>s roadi, cover
to piiividc ])ro|ier ni.itcri.il is for the the >l;;iial uiics in a liiisy yaidl; l-'m!

jury, where pl.iintitV. while lioMin;; a Wmtli ,(• //. (;. II. Co. y. h'inv (]8!l!li

piece of iron pipe over the head of a 'Jl lex. (ix .Vpn. ;i71. al S. \V. .">.'>s,

holt which was liciiiL' driven, was in- Mllrincd in ilS!iO: Tex.) .)4 S. W. 2til

jiircd liy .a chip llyiii;.' from the pipe i low ovcihcid liridu'c not jjnarded l.\

and it appeared that the holts were ii-iial tclltalc^i: Itiinirit v. .Vo)7/im /

n>nally ]i"'<>tcctcd liy holdliii: some such /'. /.'. fo. ( ls:il i :; N. ]). 112, ];j b. 1!

metal over tlicm, but that copper Icini- A. 4li."i. 411 N. W. 4(18 ( iim' of drawliai-
miu>. had liccii made for a iiiinilier of >lioitcr than (lio«c in coimnon ii~e held
year-^ for such work, and (hat pipin;; to 1m' evidence of nc^lij;cncc ) ; Hiilrrs
was the Ica-t de-iralde of the metals Inn. II. lO N. .4. A". To. v. Sliiil:,nfl

tlsed. l)ecall^•e of its liiittlcncss) ; Cvsi^i'l- (1,S!I7! 17 'lex. Civ. .\pp. .'iS.'i, 44 ,s!. \V.

»/i(j)i V. Ihnific (1!H)1) .>'.• .Vpp. I>iv. 4(i7, ^i'l le.-ittle iriiard left uncovered williiii

(ift X. Y. Slip]). 271 (master's ne^di^'ence yard liinitsi : I'dlinn- v. Dciirir <( A'. ';.

a iUK'stion for the jury wl'in> iil.iintill'. A*. Co. (ISS2) 3 McCrary. (i;!5. 12 Fed.
wlio-ic duty it was to hook and iinliook .'!!i2 (jury may infer iicL;Iif;ciice where
Imcket.!- from a derrick u-ed in clean- a few cars of a discarded pattern are
ini; a canal, was initircd hy the liciuliim ii-cd l ; .lin.iiii v. Iluitxnn Sniiinlll I'n.

of the hook, alhnvin;; a I'mcket to fall (Is:i7i !1S Wis. 7;!. 7:i X. W. 4:)4 ifiil-

nn him. and where there was al-o some lire to j^itaid machinery in sawinill):
evidence that the hook was smaller than /^hiimt v. St. .Iiistjih h'tiriiilnre Mfq.
those ordinarily used) : /'/.(/ice/// V. V.„ - fu. (1S!I7) 70 AI.i. .Xjip. 2()!1 (ma-l.-r

iiiiiitl J-liiiiiiiii riitii Co. (ISIIH) 172 Ma-s, held to he lie^liL'ent in failinir to j,'iiaid

1.34. .M X". K. 4ii;i (ludd to lie for the a lirciilav saw in the usual i; iini r.

jury to say whether a common round where he knows, or omxht to know, that
stick withoiif holes in it. to use as a it is liaiiueioiis unless so ^''uardeii':

lever for tippini; a larire ladle of niol- W-i.s.s' v. Shiiiilrii (liliKM IS.") 111. .•!!)0. .",';

ten metal, was a defective appliiincc X. K. lid.'). .Xllii'min;.' (l,s;i!l) .S(i HI.

the evidence lieim; that it was not. safe .\|ip. 144 (iicylii;eiu'e not to slioic

and that aimtlier kind of device uas trench in ii-iial manner) ; Nc/imiM-. (/</-

eu^tomarv in lar'.'i' foiindiie-) : hilihr h „ ilS!i!)i 41 .\pp. Div. :!(I2. .'iS X. \.

v. Srhii-'i)!: IIS1I2) l.">l I'.i. ."ilfi. -!.'i Ml. S p]-. I."is ( -hcatliin, of I rciicli set iinic!i

1:111 (fiiidinjr that master was nci,diL;cnl liiiihcr apail then usual: di'f'ndaiit

held to lie jii-lilialdc where the a)ip'i 'icld liiMc). 'I'o the s;imc u'cner.il ef

ailcc which caused the iii|iiry u.is oily feet -ce (Jul''. >'. if .V. /'. If. Co. v. 11 i

in pi

clii

irtial

pi'

id the te-ti dis (
1S!I(,. Ti (

rfecth iplb itC\ Ice 111 CK- Ib
\iip.) .'((I S. \V.

.\ miner has the rii;ht to a -sun

tensive use, which would have practi- that a practice or custom resorted to
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iis it ij.'n(iivts or is in Inirnionv wiili (li

wliich .-^Ik.w.s a iiriiiiii f

]; <I('Miiirniljl(

IK-lr (•;!-.(', of

|)i-iii''il)l,-.'i Xo ,l,^.l;,rnt

IH'IK'nliipIl,!,,,.,. „.i,|j M-,,|„.,..,l .jy.

Kill

lit:''

AfVw ...s,. ,MiiI,n,|v . ,„.in..ii,l,. ,1|.1„K. .|i„V,,,„ f,„„. „.,^t applio.]

1- foii„«..,i i.v i,i, ,.,„pi„v,.,, /,,;,,/. ',;''-, ,'T""i"V'
"'^'' "'-•I'i-'^'-y.

<t:. r,-2 X. w. l;„i. tI,.. .,„ • ,in
' ;„

*
v

'/,"^'^ in ^..„,.n,l ,,,0. is

VI. dl-.'.
"^

'
•'- '"',"'.'"• '"•'.I"nly ,„ il„. ,.,„„.t ,„,|,|

•.iiy .x,.,.|,(i„.,s wl.i.l, ,„-,v 1„. iM,li,Ml,.,l il,,i 1 V
"'"'•''."'< I'l'-y w.'iG (nl,l

liy <iir<iiiii-l.iincc< \v;in:iiit'iii<r il„. ,,,„li .,,,',1 '.>. • Vi"' '" f-'''""''''' "-«' tools
-.•.lion of ti». .i.„.,,iM,. of ':„

, „; f
;,';';;,":'• ""i

";'' ^^'f'-- "•"• '"<-

risks. Thus. wl,,.,.. „ l,n,k,.,M , ,
* Jl ,'' ''T''

''''>'"'''•''' ''' i"^"

ly.oMK. m.,„ainl,Ml will, tl„. |„„. |,,i,|„,„ ,„,,„,,'',''' , ' ." '''';' nKulMiuTv in

'"> »luH, 1,0 is ,.,„,,Ioy...l ,lo..s :,, ,'l:! if ,,"•;„""' •'-;';'"''> -"—l'^'

•!" -l.|M,-,.,- si^-„:,l ,.o„„„o„ o„ oil,,.,- in 'l.r,.|i.J,
',,,'','''''"'.; ''^'"- ''"""

lo.i.ls is i.m.K.tciijj. for 111,. ,il,-,.n.i. of i ,„
' '" "''' ' "n-inution

th. si,„aK ,lo,.s not ,1..,.,. v.. 1 i, ,
, ,

'',,"'"'"
"l" ".'"'l- "f tl.is sl.u-

" V. /.-/,/„/, ,„,/,., /... r, ,issi, I,;;.""' VoV'''''
',''''';•'"'''' •"^''••''''

nr^:,::v"^,:'";-;:::/^:^^>> -- !!/;£ :;^^-,;;„-
';^-<v"^

on,ipo„
ll.at nctrli-oiioo on tli.. mastor-s pail is 71 .,«.;, •,',' '"'''' I'i-'>p.Mly a
not a wanantaMo inf.-n.mr fron tl , '

r, •„, ir T;"""",
":'"''" '''^ ^"•^•"•"'

r-t tl.at tl,.. n,a>t..r uses n a" n. v io ,..?,' ""';'^: '" '''•^•' l""vi".i'y

-.q.-,l as .00,1 Ia«. S,.,. ..a::^'-i,': ili U T") r! V%V "I^V" ^''-
l'«''''". S -0. <("K. In Illinois it was li,.],! ,11,,11 f. Z ,

-^^
' V^'

"> "•'fro it

l:.t..ly that ,.x,„.,t t,.s.i,„onv to l„> , i,
".' f"'*\-'"»V>i.-' that, if ,1 provail-

f...t that ti„. iLk whi.h .n^i<;^.': ,,, nm,. :,:;:;;, or',, "v '""""'"! "• »'"
•on-tn„.t..,l on tho pri„. i,,h. „f slan,lar,l

, i ,, t ?!
' '"'^"';-^^. t''<- injury

1-oks wasn,.t..n,l.!„.,. .j,,,,, ul,!,^ ^ '' ^',. ? m^^r'i'l •';;'"' ^'"•'

-1/^'/. ro. V. Ti,na (ISim, s"
, \

'•
Hi,, on il

r"'"^^y "I''"' n.ol.l not
;'l.>. Hut h,..,. tho ,>,i,„.i,,l,. roli i ,,,0',;

,

,' ",":, '"'"
i"^

"''^'isu:.! in snoh a
u:.sthattho„,as,o,'isnon,o,„, o ,7 i . ,vhv I. .,,li,:;;"i

"^ !''" ''">-'^ "'"-k-
..i~h tho host a,.plia.„vs. an.I tho at o t 1 Vra -i o o lo if To'"

""' '''^'"^"'-
tion of th.. onnit .l.x^s not soom to hnv „„„1 ,, V V . *f

.snpposo it was
'' lirooto,! to tho ,>o>sihilit ,,.,,. ''^""' »">'''V;.''^":'»itl'""t«->PPo.tl.
nl.. as to ...notal us^^ may -soItH,;,;:' oo' ^^'oV "

"^'\r- ^.fV'"'''-l-.Ml.. so as to ,|ualify this ,,vi„oi|,h.. was hoh t, ,;. fo,- ,i
'' '''' "'"*

••so.'
S 4H. nntr. If. as mav Ix. ass„n ,.,1 '1 • .

'o. tho jury. w|,pto ,1,,,

1|..' -xi-nssion ••s,an,lanl'L;:i'- i
!•

'^ul^Xl^'^U^^ w"'/'"- TT*""-^
""''

"i^.t it was in j;,.,,,.,.,,, „.,.. ,,„. ,.,i J.
',

; ;, ^'i
.'7'' ''''•'"^'''-' as im,,I,..

Pl.inlv oonfai/to ,ho w,Wht of an vv,, :,.":!''; 'l'
'';""""

fi'r' ^"'1
llmritv.

..Mil,, tliat <.anl liooks would haw
;\n instrnotion whioh is s„„,,,„il,.„ ::Z,luy I^Z' ^'I''*"'"'"'^' ^^''^ v^«^"V

<>l hoing un.loislood as la\iug .lo»n tho
• '

i
!

I

y]
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134 Master and skii\ ant. [chap. vi.

er iinlpss
ill llic ciisf^s so far citi'd, riz., that the servant cannot twov,
lie not only jiruvcs tliiit tlio niujitor did nut confurm to mago, hut that
urdiiiarv rare am
.shoiiiil l)f talvcii.

d iinuioiico rcqui/ed that the siij;j,'ested precauti..

lint it wonld sfcin tliat tli I)lr hocannot bo ponsis
n<i<i|ptod hy any conit wiiii-h regards confuniiity to usigo as a circimi-
stancc which, as matter of law, iiej,'ativps culpahility. The lofrical

Mtnali.in is precisely the cunv rse, in tliis rcsi)ect, of that coniiiieiitcd
upon in S ^>~, l»'sl. Fur this ivason the two d«'isions cited are, it

IS siihmitted. erroneous .so far as regards the particuhir jurisdictions
from wliich they emanate. See §§ 44, .'JO, ante.

53. What kind of usage is competent as evidence to be introduced on
the question of due care.— a. Competency considered with reference
tu Ike siniilarifi/ of llic circumstances.—Yor the piiri^se of a com-
parison of usages, it is not necessary that the establishment which is

adduced I,y ih<. servant as furnishing the proper standard of saf.'tv
ami siiitahility should ]>o lu-ecisely similar to that of the defemhnit.
A re:i>oniil.le similarity is sntticient.» But evidence of usage should
he rejected unless there is a fairly close parallelism Ix^tween tin' coiidi
tions to whicli file evidence relates, and those which existed at the
time and jplace with which the action is concerned.*

b. Tlie^ uHiiilier of emptoyers following or not following th
v.-iagr.—Tit justify a court in de<'laring, as matter of law, that tlie

master was not negligent, ."or the reason that he conformed to com
nion usage, it is not necessary that the usage sliown should be a uni-

')o'(u!"'Jn 'i'T u- '!v,"-,^"- /'^''*'l ,

''" "" '"'*'"" '•>• "" '^"'Plo.ve injur..,!
02 Mo. 440, 4 S. W !l,i, (question of by a s.uv, ..vidcmv of a eusiou, i„ fa,.
n..f.'lif.'..iu... in oas.. of iniun.-s .aus..,! l.y forios to .s,m.n sav/.s to piotoot tlio...an uiil)l,)(.|;(.,| piar.l rail cannot In- ro- operating' Uiem, but not .sliowin" that
s.)lv..il aloMO upon (.vulcnw .slmwiiifr bow sucli scrcc..^ were usoil on niacbin"s sim-niany roa.ls hUvk jruaid rails) : sim-nr ilar to tbc one bv which the eniplovcr

T',M .-""/,. ''"'"/.""'•; 'f Worllousr Co. was injured, or tliat they were dcsirmci
(IS'.I,

; 'iov. Civ. App.) 40 S. W. :m to pr.,l,..-t cniplovces cmMRcd in th,'(custom all,...;,.,! was that owners of cot- same woik as the plaintiff, vh carry
ton cor,,pr,.s-,.s in the viiinity employcl iiifr materials to and fro. is insullicieiitmen to iM.rf,)rm certain fuiicti,.ns in to sustain a claim that such devi(v^
ciuineetion with the unl,)adiiifr of the were in .ommon use within the nieanin.

'

"','^'-
^ .

"f the rule, .lournniiix v. A'. //. ,S7<(;"
HxtK'rt testimony as to tlie manner fanl Co. (1S!I<») 1:22 .Mich .TMi 81 N

of - belts in a mill of a .liirer.nl W. 2.-)!l. In an a.-TF,)!! l«.sed ui.on tii,.
eh r from the one in whi.h the ai- theory that an employer is bound t,,
cidi.ut oicurred is (.,)mpetent. since tlier,' protect men eiifra^'ed in'di^" iri<; a treiuh
IS n,) such essential ditreience Ix'twcen bv sUiti,)ninj; a watchmaTr ti7 prevent
the <on,litions to which Ik.Rs arc ex- voluntecr.s fr.un helpin;; to push strfrt
I><>se,l in dillcrent kiiwls of factories as <ars across such trench, eviilence of i)n.
to render such testimony entirely iricl- caution usualiv taken at other ida<.,.s
evant. Miliar v. \,ili,inal ,( /'. H„rv.- and under ditrei.'nt circumstances i,
tr,l Mills (1001) 22 H. I. 347, 47 Atl. ri};htlv exeludcl. rrnirn v Wni/.r<
1092. (18'J«) llio Mass. 271, 42 N. E. 1131.
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of a

If it

lie line.

n>s is liR'niiiiiablv

is !i question of the ninstcr's dntv f.

iiiid of api-iijiiiee, tiio fiicf th:it

lilt

lis coiiipiired witli the

11 rchitive'v 1;

••oihico a partieiilar

II'IIC lllllll

wliole niiiiilier, alxtaiii I >iii

liiiji i< lie, ll^

show

ot eiiiplov-

i;- iliiit ap
iiiatier of

such ali-ti-

lih'aiicc, is a sMilicieiit ivii„,ii f,,r .leelariiu
111"-, flec iVolii ncolinviice. Jt is not iicc,-,.,
•""-•'• "" th.' part of an ahsohite niaj.,rity of ,1., .n,p|„vers.^ Still

"t 'he cla..., ot e„,ploy..rs to which he l,e|„„., h„| „i„,.„„| ,|,e in.,,-,,-

..M.l. was 1».|,1 t„ ,„,„.l all in,|„.l.ati,m mv,. mm, 1Iv , V "'•' '"-:
fif lic^rlifrrlK.'. (.veil thoic'h it <li,l ii,,l n, ,,f I , ,

•• '
n (i.-^wih.. iii,t...i(

!«.ar .lut M,..y w...v „-l;i .l!, , ' • l!
,-

'"^
''^^'rViV, l'!' , "'V

"''f;-l^-..<^

ny of s„.^ ....ad. s. p i,. ,,ir,u,L, .i;:,,!,':,:;;..'',;^;;^
;:;:;;,;:;

;-
<i /'. /I. ( o. V. .fours (Is Mil <!' \I-i . ;, . f .

"'••oil i( ii>[sn\/ril if-
^is, !. So. 27.1. Tl,.: ..o-Irs:: ;.,,.'- „m;: ^ M:,n:?",:';-

''»-"''> -^ "" -•-
•most |„.isoas" was niri,liom..l «s tlic than aia.th,.,- tl„. f, , ., ,

.,•

lioMins MP the l,o,ly of a .lorail,.,! L v" „ i^ ,i;' a"'
;";'"' '" '^"^-<;-

w.iv Miitalip api.liancvs it wis li..).! Kii, , '""' '"- l"'i-'i'is. S.m. also
.liat..|,ar;:c.s whi'l, ,;",„•,.,. „:;;„t' n u t^-J'''''^'''!';

" '^ " ''' f"-
i"U. (..St of tl,..ir lt.n.U II.. n .",n,f

'
;

' ' "'•
'^r':K"* ^- ^^'^ '"'" ''H"

-i^lit ,.o.„pani..s. xv.T.. inv, v.! of ,h, .ro.L
'

'"'"'''.

"^S
'"' '''f"'"'^'"'- '"M

l-nivin.. o^ tl.o .i„ry. „n,I woi^'p^i.' " ^t lifv t^T' ""n"7 'l' i^""r(fi,^0(l. In another ra-,. a ,.1 ,,.,;. i .

'"-'lO that tl,.. ,iiil.l,Hk,M| fnw
»l,i.h propos,.,! as a a n.Iar.l t, o f^- ""i"'-' '^""^''T'

"'^"' ""' '''"'l^-'^

<l"ty the u'saj:o of (he ra I a .,,„., r Tl-
",' 1^1"":' '"-"'> "'"' ''>• '''"-

i- wan aIso"l,..|.I to Ik.
..„,'' ', I)' .:,;.,"';;' '^

"""'I"
''"'.'^ "^"•'' t'"'

tl..' san,o reason. /.'„.,,„„„„,
!f.

"„ ,V i,,:;;.{:;;;M'^"«
''''^'' '''"••-"' *o tl"' un-

f^i.t (hat son,o railway <-oM,pani,.s us. of f llin , Vl
''"' ;"'"l'<'''l the n„.tl„„l

^1 -w, i„s(..a,l of a hai„n,er in! H,i". . hel,"^,,- ';:;;; /V'^ '"';l"". .f'''
«^'^

t" .lit rails. ,li,| not j„-.(ifv th,. tri'
.'.'''"""'.'"'''''"•''''•"'• '"^'^''''

-.„. in sni.n.iitin.,. ( , ( ,-e j rv the ll,;i 1 ,'";'" '" ""*, "^"'- " "' ' -'
<l"-tion wl,..1l„.r th.. .!,.f,.n,la • w s i, ,i

'1 "T",
",'";: "" ''"l'l".vee

.-.li^.nt in usinjra ha„„„..r an: ehUH o,; a -
l! r"it^v

""'"'^ T "'""i^
iw,. h..inj; no evi,l..n,.. (o show wh,.(l„.r p ain(i 1 to

'' ' /
\'''""' *? I"'','!''/

tW saw was nso.I on a.Tonnt of its , w|, if ", r, o 'i'''r;''
'" "','"''

'L....UU . A. J, cv V. .y.,M.sss) o^:;'\. •iti:%:x:;;'''i:"-"^:
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A nsiif^'c iiiiiv Ik- •imonil in ili;. Ir-Ml .-irn-c, iililiuii,i;li. .iwin;; U) tUv
fact tliiit llic arnui^ciiiciiis wliicli cMii-cd tlic injurv iiit vcrv mivlv
iiH'l with, the iminlxT of fiiii)i..vcrs whose iiicihnds arc avaii'jihli,' fi.V

the i)iir|Mis(s of ('iiiiijiMvisdii is very lii'iitcd."

c. I lie hrrilundl c.iii id iif tin iismif. ( )niiiiMri!y n nsajro is np
]M'iiK'<| to iis one \vhi,-l, j.ivvails ov.-r the wliolr ,,f the (•ouiitry to wlii.-h

till' jtlaiiititV and <l.dVii(hiiit hclnnir. lint cvidciicc of a iisafru covci-
ini; any wcll-dclined local area, whether a stale, a district of a state,

a p-on]> of states, or a sinde city, i.s always adniissihie, j,i-..ni(h'.|

there are reasonaiily adcc|iiMle ^jrounds for Ireatiiijr that area as a (lis

tinct entity for this puriMise.-* Siicii evidence has even Invn deetned
roncinsive in the master's favor."

(/. Tlir pnirlir,' of 11,
,

ilrfrr'lnnt hiiiisrif,— (('oinparcS K'"'.

ontr.)—The fact that a certain instrnnientality has alwavs l)ee;i in

tise hy the defendant himself, as well as hy other employers, is fome-

il,nn,> iV.uW) m Vn. r,'.-... :i7 S. K. 2S.V ^y,., v l„.||,..r 1 1„ ,v u:,s „ .„|li,.i,.„t „,„„
Hcn' tlio siic.i:il .(mlriil i.iri wj-i hat. iiifr. and uli<.||i,|- )„' luut ii-,iiriir(l llir
ina-iMiH-li a> tlii^ (li.f|.|i.lant. l«irni»r. tlio li-l^ „f the wav in ulii.li it was lowncl
skids from tlu- <.lli.r coiiiiiany. il. ,,a-< fvi.l,.ii((. was 'admissil.lr whicli i,.|i(l.'i
Its duty to jii'l all the appliaiin.s ii„.a to show \vhat. was .iisloiiiarv uii.oii'
bv the latter, mid noi take a part there- stcv.ilcii.s at, that port in liaiid'llii;,' su.h
"'• „. IiiiiiIkt. and what the lesiKM live lint ics

In Tilim V. Ihiiilffird. It. ,f A', ff. To. woi,' of the woikiicnicii en": d in tl,..
(IH'K)) ).•!.; l-a. ,;|S. -m Atl, .-.17, the de- w..,k,-,.M„.,iallv of t.l,e hal.lMnan an'l
fendants iioneiilpahility was ass..|led others iii^ia-eil in lowniii^- the lninl.( i

for the reason that it had adopted the IIvhik kiii v. Hiinilinni (Ih^i!)) l'.", ( ,l

same method of loading; standard u'an;;e (iiT. :>S I'ae. 200. In S,iii~,l v. Jtilannl,
Ciirs on its own nanow-'iani.'e trncks as Irnii <'n. (ISliSt IHi .Micii. 140 7| \
had Ix'en adopted l>y two other narrow- W. ISS. the iisa;.'e of a iiiiniiii' di-trii
;-'""Ke roads. was taken as a standard.

"In Uriimn v. \rw Yorl-. .V. /7. it- 77. "In I'nihihl.i v. Xorlhinnlrn, f'.'l
H. Co. (11)01; R. I.) 4!) .\tl. (ISO. it was 11. Cn. (JSOS) OS Wis. 41,'}. 74 \ \V
Iudd tli.Tt. in an action hy a brakeman 117. the iisa;;e to which this efTect\\;i-
for injuries receiveil on a ear of jieeu- attiilpiiled was that of the i.orts on ll.'
liar construction, an instruction that. Creal Lakes. Proof of a ns.K'e ,,,i,i

if ears constructed in the manner in monly prevailiii;; in a dislriit of I'liiii
whicli tlie ear oi-casionin;; the injury sylva'nia in wliidi numerous coal iiiin, -

was constructed were in common use by were worked was treated as coiicliisi\,.
well iiianacfcd niilroads. the plaintiff as- in the master's faidi in /,r/,,„,', ,(: }\ /;

sunied the risk, was pro))erly refused, foe/ Co. v. Ihn/rs (ISSOi 12H I':, 'in.
as it expressed no limitatioiras to the '> L. 1!. .\. 441. 18 .\tl. .IS", "in Slu'l.r
place where suih ears wer in eomiuon v. Clirxnjiriil.r .f- (). A'. Co. (ISS.i) SI
use. but that it was improper to reject Va. ISK. TiO .\ni. Rep. f>.-)4, the cnl
evidence tliat ears con-lruclj'd like that seems to rely on tlie usafre of ra;K\ iv

which eauseil the injury were in i om- companies in Viru'i'iia aloiie. as veirnni^
nion >ise in New Kn^dand. In a Cali- the width of eoveicd brid>rcs. Hut, in
fornia ease it was held tluit, where an such a matter, involvinu^in indu-lrv
ex|ierien(ed stcve.loii' wlio had lon^ su|>posed tf> he condui ted on prae.tieall
iH'en employed as such at a certain port the same lines all over Uie countrv. it

was injured by tlie falliufr of lumber seems very i|uc' 'nab^e whether t lie

whi<'li was being lowered throiifrli a oustoni in" such • imitcd refiion as a
liati-liway to the Iudd of a vessel where single statu aho'i be deemed coiiclu-
he was stowing it uway, and tlie issue sive.

I
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tiiiics iiM'iiiioiird ill ciiscs win
live lic;;li"ri lint tl

•ro fimiiiK.n iisn-rf iias Im-ch Ik |,| t <> tlCLM-

<it ciiiir<('

II iiiiiv Urid t<

'

.1

ic iiiuimiiitv of till' iniisliT ill siid
noi |ir..,lic;itc(i ii|i(.ii this (•irciiiiistiii

I case:

I'
1,1 1.

ICC, cxo'pt III ^1. far as

llo\vlc(|;;(. is fstlllilisjicd, fi

M rvaiit .s kiinulc,ii;c nf (lie risk. I' -llcll

K' scrviiiit (iocs imt >iiiiii' till' risk attciK

'"7 "";^';\"^ e.„i,|,„.t,..l in a.. -.la,,,.,. ui,|, I„s ,.,iiplnv,.r . iiulivid-
iial iik'IIichU."

On tl... „tli..r iiaiHl, ll,.. fa.-t ti.at, the ,l..f..|i,ia,it liinisclf has ,,iit a
'''••="n (i,.v,..c. nil,, partial lis., is „..t si.lliri,.nt t- .'slaMisli its .suiti.bil-
nv and show ,h,,t |„. is n..g|,>|,t i„ ,„ /,, ,, ,„, „||,„,.,,^ j^, ,,_,^ ^,,^,
.sy.stCJII.'-

.;s"Mf^r^s V'" r
'- ';''" •""' """ <'^^'" "^ '" »'• ' X. !•: - In

ii;;: ^^-\;,
'--- ' '- '- v :!: !;: :/r\.l;;:.^!n^Lr;;'^„:vi^;r

" IS,ni.,i,i\t i-
',/,

, „ . , .,
'"'"^ to sli.m iii-lit;(.M.v was timt. tli..

(l«i'^ 4". i,„V
,-,""'."<

w'l!,.'"-
7^--'".'' '"'-"J^,-;"-

',
•-'! i" nirc. in-

, 1 /J!-ffi-
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CHAPTER Vir.

TIIKOHY THAT TIIK SKIiVANTS K\(»U i.KixiK OJ? invOKAXCK OF 'niPUISKS INVOI.VKI) IN TIIK KM IM.dVMKNT DKTKIIMINKS TIIK IAJSt'KN( K OH Ai:sKN( K (.1 ClT.I'Altll.n V OX TIIK MA.STKK'S I'AUT."

A. TllKOIIY STATKt) AMI KXKMn.IUKI).
•>4. (ii'iKTiil piiiir ipliw.

5.->. \o ii..;;lij,r,.,„,. piv.li.al.lo « li.To sonant iippreciates tlu' ri.^ks to wlii.li
In- is cxiHiscd.

50. T?ii(i(.iial(. of tlio (loctriiic.

57. Almonnal as woll as Mornml ri-k, .I.k.hi. I t„ l„. within tli.. s,,,,,,. of tin,
liK'trini'.

5S. X,.j;lij;,„,-.. pi.Mli.aM... „|„.r,. srrvant U ,.x,„.,...l t„ risks of wlii.l, lu- i,
iictii. lly mill cxiu^alily i^nK'iiint.

5!'. Such a sidiatinn s..ni tinirs tiral...! a- a sp,.i... of .Irn.plion.
CO. Mast..r no lon^^-r liul.l.. aft4.r 1... has ;.iv..n th vant noli,,- of th,. ..x-

istfn.f of u risk previously unknown to tlic latliT.
H. Till. >KV i)i.s(r.s.sKi> ANJ) ( mricisKi).

til. Kxt.nt of thf ininiunil.v wliirh the niasdr s,.,.ur.s by th,. theory
<i2. Utiniat.. basis of (luory is ,..-ononiic lath.r than jnristi,;.
»i.). Su^-,.sl,.,l .xrcption in .as,.., of a tc-n,,K,rary foi-.'.|fulncss of u known

clanf,'er.

04. Tl»..,ry in.-on.sistont with a trnc .u.ni.option of publi,; policy.
0.'). Servant not really a voluntary a^'ent.

00. Alt.Tiiativu thxiry suj.'^.'est.sl us bein^' the correct one.

n

A. THKOKY STATKU AND EXK.MIM.IK KD.

^ -ral principles.— ['m.I.m- tlio tlu..ry wl.icli is commonly or-
t. -. . .

i'.l a.s to the nafiii-o of a inastor's lial.ility. Iio is vicwci a.s -i per
son diarfiv,! I.y liis contract witli a <i<-tinitc and al)s,,hit<- oblipiti-in tn
sec tliat tlio instnimontalitics aiul methods ailupfcj l.v him satisfy ,i

cci-tain assum...! standar.l of .saf.'ty, so far as that <-an he achieved' l.v

the e.vercise r.f ordinary caro; and tiie nonperforman.v (,f l],at ohli-:,
ti..n IS regarded a.s creating, in favor of anv servant wiio is injured
thereby, a comi.Iete ri-lit of acti.,n which cati he def«'ated only hv
I.ro.,f of circumst;.nce.s wliicii let in one or other of the sp.rific d^ -

fen.ses hase.l upon the servant's knowledoe of tlie risks to wlii.^li th.
master's breach of contract e;q,osed Iiitn. Tlie essential effect of thi-
concej.t.on is that the servant's knoule.lgo of the risks to be encoun-
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::;;;;:;;::':;"''•'?
'•'"••'"-••'"• i-v.nii,.,i„, i.i.,.a..,i..,.iar jJ.

'
n

. ,.„.,.| .l,..| ,v IMS nwn I..,, f,,.,n ..nf,.r,.in« tl... in.-hnnt.. n>l.,
'''''''''•'

^^•''''•''''•"••'i-'i'-<i I- -I- Mu.s,..rVh,v.,.lM,r,..,n,n..., |!„--y .•m.n..nt .n.,l.„n,i..s pvi.... „. „..,.t ,1... „..„..••« ,l„,v ,>.,... .
illlfcrclll Ht)II|(||H,l|lt.

1." ,.r.".-n,l pnn.M,,!.. that -tlH.n. i. .„, al.s..l„to\.r intiLi,- ....,Ii-
•^"'"'\;

'V,''"'.''
'••'""^'' "' '^•""" '•ir-MUMstam... .,f ,i ,,]„.,.%,

-.•..„,
I lu. ,„lo.vn,... .Irau-n fm,,, this ,.,in,.i,,h. i„ ,h,. ,,,,.,.,,1

ss cndus.y.. ,h.f..,.s,., ai,..r th. .„as,..r-s n.,.|.>.n...> ha> U. .-
t:.l.l .sh..,I, c.„nsn,nt,.s rh.. ..ss..n,ial olnu.ut ,.,-... whi.-h ,h.. ..xis,.,.,...

:"V''""'"'
' ''.'^ ••"ll'.l.ility .h.iK.„.ls. Tl,,. .1,..,,.!,,.. tu,„,.h.,| ..,. this

H.f.'.vn.v n.a.v b.. statoi in tho tv... f..ii.,wi,.fr ,.rnp„si,i„ns. th. ,.,.„s,it-
".Mts of whK.h a.v ,H.arly, In.f n,.t. .,nit<.. ..wiviativ. an.l .•.„n,.l,.,„..nt-
^nv: (1) As n-anls a s.-nant wh,. fully ..,„l,.rslan.is th,. ihtIIs t,.,
vli.ch an instnuncnfality ox,,ns,..s hi,n, it is n.-t n.-dii;....... tofnrnisl.
ornrntnu... U, xm- thai instrnnn-ntality, houvv,.,. ;i,.f,.,,iv,. an.l .ian-
;-vn.ns ,t may 1,,.. f •') As .vpinls a s.Tvant uho is a.lnallv a.ul ox-
-•Hsal,iy_,pa,rant -f tho risks t,. whi-h an instrnna.ntali,; ,.x,«,s,.,
Imn, It is n.-|,i.,.„,v ... fnrnish or .-ont.inn,. to ns,. that instnnn..nt.,I-
H,v, nT..s,H.,.tive of wh..th..r it is .snitahl.. or nnsnitahl,., safo or „n-
sifo, ,n ji,.o,l ,.r in had repair. The r.nthoriti.s for tiu-so two j.ro.K.si-
nulls w: I !)(. spparalcly (^onsitlorcd.

55 No negligence piedicable where servant appreciates the risks towhich he IS exposed.- That tho servant's knowl,.,i.T. of th.. risk eon
el.is.vely nef-atives the inferenee that the master ;vas nn.l.-r anv .Intv
to protect hun lias often been asserted in explicit terms.' Tliis last

.^^
.

J. J-.Mh. .N. b. in. .i .Jar. N. .S. as a .,mt,l,.r of ...ur,... b<. m, , l^^-mv
'• riu> duty wlnot, a „,nster owes ,„

:'"'"^'';
x'vl^'t^Jr'l' ultt

I'M whioh 1„. owos t.. anotla.,-: if n,av W.H.k. K..n V 2 V^^.r I ^ » nn 't
'

•*"

^^y with tho knowl.Mlsi.. the ,.x,«.ri- was no ,»,;..'. 'i- , •
"' '^^'''"'

. 1

1
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Hi

'
\

Ini Mv

]y>}>s»tic H qi...|,.,i tnorrlv i,. ,,11 ..ximipl.. .,f „ („nui\) .•it.i.HMii(i,,n ..f

III.' .l.«-triiH., nut i,„,.nilMMh i.ir tlir ii.v.pir.l ,.,,1,. i„ .\li-,,„iii. wl i. .

OS «'. i<||,,|i ,,H- it, „ IiiKT .l.i.j.l.T ( XVIII. 1. til.. .•llllVlit u( i,m|„„-i|.
runs ill luvur ..f ||ir vii-v, ij.at, il i,|y .i.f.n ihi, t.. liir n.ii.t.r i-

il'iii the .servant w.ix 11. >;!iirri,t, and liial iiis kii..w!...lp. .,f the risk i-

ii"l ••c.iiciiisi\c niiiiiiist liii;i.

'J'liis view of the rrlatini .< of tlio iiinstor :ni.I his s..n:iiit.s inv..I\,
llic .ol,s,.,|UrMr.. lli.il tjir „ ,•, illi-Mo,, ,,f ll„. t„ast,.f I., take r,Ttni .

Mi.i-^ir.si.Ml i,r...Miiitioii.s ,lor< i.oi , as a iiialln- ,,f law. inakr liini li,il,i,

*'""" '".i""'.v iisioiu.l l,v liic want .pf siwli pivcatiti,,,,,. wlinv i||.

Hi'r\u\,i lias ciiix.nt.Ml to work in a portion in wliii-li Im> is cxi.. s, ,) i,,

I'l'i-il Ironi ihis source, rmlor sudi (•iiviinistaii>-<w lie still lias il„.

liunleii of i,r..viiijr t|,at tlicre is some a.l.lilional reason for lioi.lii,:;

.;.,/_l/|//.vj|,sss, U.I M:..,. :..||. 1.-. v. .|,„v is ,| nt ,:„n.. tiX-Zl C u.
I-.. .Ml. KM||.1uV.V- U.W,- .1 li-lll l<. lUlinlllll,!,. IM.MJij;,,,,,,,.. ,i,„„ ,, ,,,„
•
I.T.,!.. lmwll„.,r ».,ik sliall !«• jkt iU Hi,. f„mi.h,i i...i .>f ..,,.rv . i.l.l ;,f ,„
f.illlH.I

. ll..,l 111,1, ..1I1|.I,,V III..II t.. H.llk li..|l ;.|n„ll,|,.,| „11 111,. II, .-|i„,.|l,". „f ,1 ,1,.
Mllll il;lllir,.|<MI^ llll|il,.|ll,.lll-. nil,! ill ||1|. I,ll,l;ll||,." /,„„,.,, 1//, V 1 ,( r /•
Hllf,. |,|,|,,.s, «ill„„|| ilMUiii.iM li.i'.ijitv r„. V. S.„„lf„nl (iHSIIl' it: 1,1,1

..,;-

for ni|iiri..s .,|.|,ii I l,v «,„K n „ !t N. K. 77,,, 1„ /,,,./„ ^ ,.. 'I„',n,w,,','
k:ii.«. (ir iiiiylit 1,1 li;iM. KiiinMi. tlii. Ili/ mr (|silL>) .1 |,|,| \.,., -,-,j .,., y .

.ini. „f 1.1,,. -,.ryi.... «lii..|. ll„.,v l,av,. 7Nii. ii wa. „r;,ii,.,i t'liat'tli.'. m.^.alion ,„
\' "'",'"";•'•;„

,
"/''•""" V. .s.-»^/„, i.iiilMii.,iv ,„.;:li;:,.|„.. upon xUr ,,.,.\r,r t<[nhi>'<ll.h,.h r„. nsi.7) (ill uS ,1,.. plaiiiliir ni.a.rnl Hi,. ,.„„„, l',„„

«..nn. („.,. .111. :;s .\tl. .T.!). "Wl,,.,-,. inv,ilii,,al,l.. a^Miii-f. „ ,l,.„niri-,.r 1„„
. . . 111,. s,.I,. a.t ,)f iiouli;;..!!.-,. n.|i,.,l tli.. ,^.iiit saiih "ri,,. iii||,iiiitv <Io..« n,,.on IS i.aitipi,,at,.,l in. and voliinUiiily ,„n.i,t „f tli.. ,.,-.n(i il.iil.irv fa'iilt of •,„
r,>ii...nt,.,l to \,y t!i.. ,),.i-on iiijii,,.,l.„itl, ,„.! l,,,! „f ,1,,. failinv t'o ni.ik,. a .•,',
full knowl,.,lK,. r.f ll„. |„ril. til,. ,iii,.,ti„n of ailionaM,. ii,..rli..,.iii.,. a-iiiii^t ai>r„ '

oftl,,. m.^LV.. li.l,ilit.v,l,»- not, aii.o." larl.s. it i, „,„. a.-.iiral.Tlv -p.al „'.

.',.*•'" .**' ^' '•'• ••'»•/,' >«•. \V. ni!.-,. kn.nviiivly •" work with ,l,.f,.,.| iv,. „u
II1..IC IS Tio l.iva.li of ,|iity in oniploy iliiiuiv ami applian,,.-; fi.r tlicr,. he ,,

inir i. M-nant. -iil.j.^.t. to tli, onliiiaiy -11111,- tl„. i,,, iv.is,.,! risk, ami sii.-l, i,..risks of tho ,.Mipioyni..iil. if 111,, siivanl Miiiipli.,ii I,,.,.,.,,,,., part, of Hi,. t,.ni.- „r
liliiis,.|f is awai,. of til,, ri-ks and his c.m ran. .\,.-li-,..|,,. ,•„nsi.t^ i„ ,|,„
1

rons,.i!ts to ,.|i<.iiii'

ttir f>ni|ilo\,

of Ihp ri>ks to whicl

.hi'm. \Vli,.n oiMi"i..n of a iliTty. and where tliV-r,. 1.
•'"^"''

• . .
!i ili'fi'ct ill till, iiiaihini.ry or aiipliain. -.

,.\p,i-,.« li nil-
. ., .

,
.

'f 'iiidrr -iich lir,. 11111-1 an, ,.., that tli,. ,111
11. th,. -,.rvi,-,^ and <>.., -.nt^ to ,.n,.oiiiit,.r ploy,,., l.y tli,. teiiiis of liis ,.nLM.',.ii„.iii
11i..ni, Ins oinployni,.nt, siil,i,.,t. to th,. a-Miiii,.- l,h,. ,.„liaii,-,.d ,hiii.'..i< Uw .m'n-ks, ,-.irinot 1«^ treal,.,! as .^x hn'ui.li of plover is iiii,|,.r no ohli-atioii t, r ,i,,lv
duty. Mrfi,,i„,s V. (•>i,iii,la Snuthmi the defe,t. lie ow,.s no duty to -eniov,.

»',:':„''";.,'.'**'*-' ^"
^'i'''-.

»'»•'• '^ ^'^ "»• 'i»M«"l-. (•ons,.,p,entlv. 'liis fail
\\. Hlil It ,.,in s.ar.ely l,e .laiiii,.,! to ,1„ so will n„t ,..i|i-.t -tato tie.Mi.r,.,,, ,.

that 11 ,l..f,.,tivo lastriiiiieiit or tool fur- Ihi- priii.ipl,. was .xpro-slv dic'lan..! in
ni-h,.il liy th," nia-tiT. of wliiih Mie ,.111- l.iil.;- Slu.rr ,f .1/. ,V. /{, (''„ y .y/,, '

Iiloy,.,' ha,! full kiiovvh.df.',. and .oiiipre- ilSSiii lOS I, id 1 S \ K (!",ll
" .•( ,'

l;..ii>ioii. ,aii 1.,. n.-ardid a- Miakin.,' out imhl,. nei.'liK,.|i, e , ii t.li,.'part 'of' on,. p,'r
II ei'se of lial.ility within ' fi;eii,.ian .son as towanl anotli,.r alwavs inv.dvM
rill,, laiil ilovvn, .I/,irs7i v. Chirl.-ninii a liivaeh of diitv on the iiart of I'l..
(ISHti, 101 V V. riMii. r, \. F.. ,-.ii. '.T'le forn'.r as towards the laUi.r. VVh.n-
duty will, li the eiiiplovi.r is imd.r i- . - then, is no hriMrli of duty, theip .an hp
tcnally iiire^t,.d hy the eUnient of [iie 110 eiilpaMe negligence; and it is ,iilv
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\,„. is |„. „„,!.:• .,mv ,|„. v „, .l-.r .l,.,^..,-,.,., ..r
n,M.,.,n..nN„|,,,.|, ,1,.. ..,.,„„ 1... 1..,,, ,• iliar wi,l, .|„nn« ,1...
"I'"l"l-n."l... I,„..,„,.|.,v,„..nt,' C.ni.MVs^ .!:.„.„./,. M| „,,,
.l.^-rv,mt ,.a„ ,v,,„in. i. ,|.,„, |,., ,|,„|| „.„ ,, , „^|^.^^„, ,^^ ^^^^^^^^_^^ _^

'III I'i'll f„| i' !!!.' M klln»|l .1; r Ml-., II,., , ,, ;....,'! ' ""IIMM-
;n:.l .!» thin, i.-.ir i, ,„., ..„„,n, .n i hn.f |

,:;,•'''' ; V"'"
"'" '""

l;iw. it >.,,.,M..l |.>,„..'.lv l„. ,,,i,| ,|,;„' ,1,.. I, , „
'

,

' " "I'I'li'.ii.-, „ „,,,„

^Ut^ M4 I, ,„,,!, U l'„. ,H.,„,„ |,i|,„| ,,,,
I \ ,\ ,

'."'" '''' '''•"-"" V.

;i-'f i' ...„ !. .,i;i 'I',;;,- ",1,' m:;:.\;;"'V/\'-; .r^--
"^"••" '•"•

y-i;-'-;,- • ! "'• iH.r:n„ i,:,„i'. ms';" ;^''„ /;;"^,;'-' -f
';• ;•"•

K.n IJM V2 ,.„,.. ,sj, ..T,,„ n,l.l o (^ ,

'

of"'!'' ^"''^u" V",.'
"""'

1m«. t,ri,|h .l:,.,.,l. i. ,|,i-: o„,. „|,„ l.rn ( fsK- l,n v' V -•..;'",'*":"' *'•

fin„, i,,„v,.,in./ f„i- an i„ ,„v „l,i,l. I, .t.nh.., „ ,, ..
"1"" ' '"I •'"' ••iniiii.-

-nits fr.„„ tl„. ,.\,,o,„n.. tt l,„s .,fi „ I, 1.1 , i

"' '"'
,I',""'''''' '"•U'liu-nr,.

l.h.iMliir in -n.l, ;, ,.,„• .I,.,»s ,.„n.V , ,1 W
"'\'> I •'»' '»;•" .nvnw,li.,l,|,..

' '•^i..'. s..i„,.tin„.s it is H,,i.i (:,„( «im ; .:^-,Ii, ' ,
'" '"' ""'!''">• "' ""•

.Nf.,p|,n,t no I„n,,.r . .«.s
, , , • V ,v :' f'V,'-"!"r ' ''""•• "

..n.. ,.f in,,-.,f,,., „l,li..,|,.„. „n,l .. „ot • oj,,.,.;"-' ^Xu't '"'""'"^ "•"

.-...n,...,l n .nv, l„ ,.,. f„.n, or nn /,„!,„; Ms;':., r^ 's^"-:ii'Vx V""•'r till' il'i'ti- I- L-ivrii ,.T,..f iis -..-. Fn r„. / II. . 7 • ^- '
-"..ui„.. 11,at in a .as,, to wl.i,!, it a. :! '

I„ ^ V, , t''--'v'r';'.';'
'•"'""

I'll.- tii.T,. is ,.m„.,- .H, ...•.n..^.,uW/i,i ,w,V ,a u ;• -.^

l.fn.lanl. .„ a want of ,1,,.. /a,,. ,,,!., I ,:,„,'. tn 1

" •'"." '.'V'"-"
l.nt of ,1,.. „lainlilT." •;/:,„,.,.,. Xi,;''w|,," ''''-'•

"'l",''
i' ""*

I.-..-, Ma.s, 1,-,.-.. 1.-.^, -. K I,;, •.,,^. ,

'"•
; "'••^"'i"f'l".v,.anl». pr,.,I.

m.M.i.t of tlio ,1,...,.;, .la-Mvpii,,-. .In.l i'..'
'/;[ 'M"'-'"-' .,f_„ s-Tvanf to

"MlinniM!; in \\\r -, vi,,.. ujth k ,., ,1 v,„
,.|..'i. of 111,. nlli..,'|..| ,l,.f,.,-ts, slriif'v •;•!

-I«il;iiii.'. (liH.s not |,i M.nt, u i|i'..,ti.>n f
ciMitiilinti,! V •.;.'Ii'ii.n('p on Itis piit •>-

wliiili, to l». nvailal.l,. to the !, f.'n.Iant.' T'l-
liMist liavc I„.,.n |,l,.a,l,.,|: I,ii(. H ,,

,.|V,,,,) ,,

"f -iiili (.oiiflii,!, Willi. „it a fiiitli. r show, s
ni- liy 111,. |,laiiit.lfr. was to fiv.. ).h,. ,1,.. }„,
f'M.laiil from any n.';.'IiL'..n,... of «hi.-li r;
I'liinliir ha.l a rl-rlit to .•.antilaiii." \>,

/.' '. /)/,; V. <!nii n.ifridrr Ms:ii>i ,V2 >to, |i'«.
\|ir'- "''<. .-i'MiL' riiiHii \ I „;„„ jiii.i,/,- a.iv..it,.i
';.( isnin ',2 M,.. A,,,.. .-,-..

,i..',,:i:.v
S:ill,nni V. /(„/„( Mf,,, r„. (Is;;!) i|„. ,,.„.,

n.'i Aiasa. ndd . '

'';'• V. iiuiihiirfi n. r„. (\sm) ti,.. ,i,.f, ,,.1.
S \rasj 01a f» \- r cm T._.. _ . .

"""""•
..... ,. riiiiirniri if, r-„. (is'.ril

f i,. ,l,.f, n.l
lo,S Mas... 238, 33 \. E. 510. For an- ph-Jnlill si

ri-ks ,- r,',ii)r|,i/,.,l „rt, . |),./,',-.'

f .V. F. It r„, V. »Vi,/„rr (ISS.-.)
<i<!0. 7 I'a. 204; .rr,,„i„n>, V

'•'..f I/or.r f„ iHii.T) 7 Wnsli.
' :; " ^ '-v V. r'lirhr

*''
!'• . l,..,..'./i V. 7V.r».« ,f

" <' f V 1.10. 23 J-
K.'.l. .-,.-,:i: //„. M„/,„ni-

I'.'.l. rsii; r,„,-,r V.
-"1 •it'i >iiiin, 41 ; .'il v.

iilll..iilt to r....oii,.il,. t.h,. .!,<,.!,

in Mii- .....ilon with an Iri-h
'• h.\^ it .!.>Hn 111:,'. wh.'lP

all. ^ nc;;litf|.ni.,. in tho
II ir--tnini<>ntalitv. and
km. '. .h.rr n»"l nif>

«f

'fi

I
!

'"' of 1II«, irity,



I

lis MASTKIt .WDSKKVWT.
I'li^i-. \i,

'II ii- rrH'm..riiti.lii m|i|m-m<Ii><| i,, t|„. ,-U»t
will iiiilii'iiii' ujiji mill iriif (•Iriiriif.. I he cIih-cm ,,(

i' ti'* i.i tho Miilij<>ini-<l ii.>t.

UTiil Uy flio.. |.riii.i|.|,w. It ^liuiilil I

riskn \v lii.'li

ri'iiiiirknl, huwi'vcr tl lilt.
in mimy -t tl... ,„.,., ,„r„ti.,n,..|. tho ..I..,„,.nts ..N,.h,i,M.,| i„ f|„. ,„
pr.-...i„,^ ,.|,„,,„.,.. „n. nlsu ,vtVr,v,| t... an,l .•.n.tit.it.. ml.liti..„„I ,.„

""'•I"''"'''"' »-"^' •'* f'-r 'l-nvin;; tUv ri^'lit „{ Mm- .rni.nf t.. r.ruv,.r

In- <|iii'.|i<iti wlirtlirr tiif plaiiiliir kii.«
II"' in-liiiriirriliilit\ I,. Ih> inHriiir i, luii.
put in i..uv I,, , ri- iniviT-^. ..f iituli
»{••'"'• Siicli II |,|,.H, it Will h.'M. will
not Hiirriiiil tlic iliroitiixi „l u viTrli.t
f'T Itic il.fi iMJiiiit. ii|K)n II liiKJiii;; that
the in.iliiiil. iiii'il for ||,.. Iii,li iiiii,.f|.

Iiilil.v Hit.' iin-.MiiiM. iiml that tin' work
man uhn ruii-lniit.il l( ««« iiiininin.
Irril.. ImiI that I hr ilcfiii laiil »ta< not
awiiri' of that. iiii>oiiiiiliirH. ami iiii'iiiii'

ln'ti'iii'V. Skirrill V. Srolhiii (|N7:i
Ir It.'j.. lie. I,. .1S!».

' l/'iil,i,ii,M. W.st y. Kn.r. „ /• f„
(|M!IS, •_.!( ('. c. v, 2III. .-).,

. S \„.,'

3:.';i. H.-, K.',|. ;i!t2 hinroMr..,! nil'
vi-rl-i: MrtliiiitiH V. r.mmhi .s'.,i//,'i. , „
Itriihi. f„. (INS'J) 4!i M„.|| i,;,, |;, y
W. Nl!t (ii,,lilo(ki'il fiojf^i : llhiiDnt C. H
Co. V. r„wi,l„tl (iH'iri 17(1 III. |,(;|,\4)i
X. K. 3U (loiniilaint alli'^in^' that Mii.
wTviint wa- iiijiiri'd by an iinhlockrc!
froff; lii'lil to «tati' no can'c of aitirail :

Hi/M.r V. Mliintn ,f U'. /' /,' r„
(isiiHi \m (;a. S2(t, ;io s. k. ,1(»:i (fro;.
prnjctin;.' wvcral ini'licM aliovc Wu-
t raik ) ; tllrasnn v. \,ir ),,rl: ,( V •
It. Cn. (|N!i;ii IDII \U^*. (IS, .11 \.'

K."
7!l (lirnki-nian's fiKit I'aintht. in n\»w
li'ft iM'twccn |>lankin;> mi i trai'ki ; Hut-
tirsiin V. Chirn,/,, ,(. (; y /,. ,.„

(ISH4) .-,,'1 Mirh! ]!:,. IS \. w'. .-.HI

(miiIo track so pmirly ballasti-il as t. af-
fnril un ins<'iiirp fiHitinu to a liraki'-
ninn); .Vhi/c/i/ v. llriiol,hin I'liiati KIrr
K. r„. (liiol) fI4 .\pp. |)iv. .t.-)!. 72 \
N. Siip|.. »i7 (platform 2* fc't wi.lc.
without n K"i""'l ri'il, ajoMK tin- tracks
of an cli'vatcii railroad company, over
vvlilih its employees were •ompelle.l to
pass, tile loiirl remarking' that the rail-
way company could lawfully maintain
Niicli a platform. notwithstJiiiclitifr the
ri-ks incident to its use, there Indni;
nothiii;; laleiit. hidden, or eoni-ealed. and
niilliiu;,' which was not as apparent to
the -eivanl as to tin- master); llniik
V. I'lnnstfliaiiia I', l',i. (|SS7; P;i.i i(

("eiit. Uep. 7S(i. II .\tl. 4.-,!! (ears in a
train drawn hy two en;rines iiarted. ow-
iii); to the increased str.iin thus put on
the eoupIin);s): V(irr(i);i,„c v. Clrrr-
land, C, V. «t iSl. L. li. Co. (ISO!)) 48

•
I'll ^initl led floyl; rh,s,l,„„h

.(" If. til. ,. //.„„,,„ 1/ (|N!I')| .'IS (' (•

A. :i(t7, !Mi Ked. 71.1 (switchman lian.l
Miitf chfcctue lars i,t iii-|Helin){ .i ,

tloiil; //„,/„,, V. hinihnll illHNIi 14 I

< A. I!;.l, l(t» |.ed. 71.-, ihumiKf, -„
placed that they did not meet, 1 1

suit l-in;,' that there »as iiothini; »..
picieiil the ears from in;; to^fl.th, ,

to the injniy of ^nanls « h„.e ,1,,,

,

it w.is |4> riMiple I hem I : n,„„,i„. /; ,,

-i V ?.' * ''"""' ''"'"' '"•' ^'•'- ^''

1 . .

*'- ''•""•'>;" <»rs with iloiill,.
dead«.MMls|; I/,,,,., V. Chi,,,,,,,. HI I-
M. * O. If. r„. { isjl!)) .•(7 (' ( \

I
,-

I'.". Ked. Kttl (h.w overh | l,rida...'se'i v"
ants mitilicd l.y telltah's and verlil
"arninir. ( aldwell. .1.. ..is,ented). \„
aetionalde iie«li;,Tiiie in ii|||.,,,.,| |,v ,

•l.elara.ion wliid, ,hows that" in en-m,
driver was killed hy his head .oim,, .

into eolhston with tlie stone work of
',

InidKe, whil. he ua« leaning out of I,,,
en«iiie, liiit also shows Unit the lirid •,

had Intu hiiilt many year. U.fore, ar".|
that the trainmen were well aei|uaiMi,

I

"'''''" V. .Vor^* hiilish ir
tvilh it.

'•". (1SS7) 14 Se. S.,,.
4!Mt. To same eireel,
hililihiini If. ('„, (IH
:il"l. .IK \. K. 114(1. ai
(ser\,iiit injure , ,vhile n
switch wit', I hi

iniity to an

IS. 4tli ser

d„ii,ilin V

I.-|tl .Ma .

eases ciicl

iMnLT a tlyiri^'

sw'ch in chiso prnv
iilMcnt)

: K,„;i„ii V
Hiish,,, ,( /,. jf ,'„r„, (IS7S) 12.-) \U..
7" •••S .\m. Iter 2'Ml (servant .-irii,|.
i. '..U. t si;r„,il j,r ,( p|„j,p ,^ tra.l. i;

/ . h'ilrhhiir,) H. ('„_ ()hj),'), ) ,,i

.Ma-s >;is, .'i;i N, y., .-,io (brake,,,,,
struck by piojeitinjr awning)

; 77,,,,

„

V. Uhl i'„l„„,, It. r„. (IS'.Ml nil Ma-,
:i.VI. .(7 N. K. .)()!» (eii;;in..,.r came inl,.
collision with post jitit up as a terniiM.
niiy sii|>port fir a brid;.'e) : f;,7,s,M, v

Anc It. Co. (1H7.-.) ti:l \ Y. 4.';(). •.'()

.\m. l!ep. ,-,,-,2 (brakeinan struck hv
pioiectin;; roof); /»,• forr.i< v ,l,ii,'i
(1HS2» ,SS \. V. 2(i4 (brakeman L'ht
his foot m on.' of wveral small diti h, s

whiih I'on^titutcil a normal fiart of tlii>

dniiiia!;e sy,teni of defendant's viir.l,
.Vd regards the laat two cawis, ho'wcvir,

I
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MH.tion.Ie Of th. doctrine.-^, ,,,.. ,- ,,. „,,,

"•"";'."•
";

""• r>"H".v..H...,, .1,1. i<,..,wi...i,.. ., „.., \,,, „
,

/

' ^"'"'' '":"-'.m.n..li,i..s. Tl... .in.li..i,.| .„,..„,..,„„ i„ wl. . Jh

'•7::;:Trr't'r
"" "''•""' '•'--'• i':'t

....-.-.Hi . •...,...,,,..,,. is,.|...,.|v..t fu.,1. in.lH. following .xtn;..;

""'"
""):"."' •-""•"••^ •" '"'V'- M' arl.in..rv in s„..|, „ „.f, .,

I- ....n. ;.„..,. .,, ,1.0 nn..s,<.,.V lial.ili,.^. If „.. ....•,..,. |„i,.,, f,,,

u

': ;;l':;;r;'r""'' "'r'^
••"••'' '^ iwi,hf,.„^z

It may U- r. inarkid Hint, tlin procNc im-
-II ".II of til.. .\,.« V,„k .oiirl^ will, v..
UMi.l l,> ii .idii.ii.wi .if this «,rt is not
"< 1" .Irarly ,l..||n..,l. iiml ,.l,iit. thiTi.
MviMs to Ik. „„„.|, «i,v..rill« l„.t„r..n til,.
'Ii.nrv tl.nt th,. Hi.rvnnl'H ki.,nvl,.,|..,.
n.-|itiv..-. ah iiiilio. III.. rvi.|,.,i.v of
ii-U'li;,'<..i,... .111,1 11,,. ,.l„.,.iv lli.it l,is i„H.
-'-•ion of -11,1, l(ii,ml,.,l;.,. puts i,i„| i„
III,. |io-iti„n ,if ,.n,. will, l,,M.s Iij, ,i„||t
"f mtioM for tl,,. r..|,-„n t.l„it l„. |„„| Ti,-
"III,, I III,. ri«k, „r H,M liiMH<>lf m."li
pill. S.,. H (III. 70. ,„„,,

''"",'• i>"h,sln„l r„„r,n,,.~Sr,n„„„r
» UiKhhiT (Is., I ) Iti (I II ;t..,| .,„

I [

;.'
I'.. v,s •127 I.-, ,i„r, 7.;, i,,;,;,,,,,:;,,.,!-

'"' 'tiilii'il.il I ill tl,,. i!„.,P „f „

'.'\''' ' ••'' '• .' ') n. S S. ..»(), .,7 I.V s .vt7. a.-, UV,.|<. I!,.,,. .-.,,-,. ,-.| .;
•' '"!. IH (^ H. Div. .;s.-; (,„„.„v..r,.,l
'•""liiiS vat not |,r„l,.,.|,.,| |,v „ r.iili,,.') •

;..,„„„„. V. Ahhirh (l!)(HI| 177 Ma^s.

.,,' ,'T-
''" '^^ ln.v,.Ivinjf shaft

.,l,hiM- n,.|OMs „ ,l,r way. 4 f,.,.t
ili'iv,. UiP no„r): ///,„„,• sir, I r„ V
i'lHUe (18113) 51 JU. .j.j,, 450 •(„o

lir......h of til. ,I,„y to furnisl. . .afe
I'I'xv „f work I. ,|,„wii. wlicr,. tlio in-
|i"-.v "a- .•„iH,.,| \,y „ n.,|.|,nt, r,ii| p^^.

\"",.
"i"'Jr

'•(*""•' '"»-'>• I
; roomft;, V.

•M..-, .-.rj, a Am. li,.,,. .-,,„i ,„„,.„.;j
,ia,li„i,.ry,: .v. /,,„,,/.. v. .1/ „./„„„„ r„r

' ". (INS.i) .,!! .\Ii,.|,. |;ij •^> \ w o.m
««i.n,. f;H|s): .s.„„/,„,„ V. .4;,.A,,v„„."r.

Pi'^Mro i • '
**"" ^•'' '^''"- -'"•!• 10la,. M(,(» I,am,- fails); llmdrlhofrr v.

A',,^/,,,.,, (I.S!.!.) -v,
ln.|. V,,,,. IMS, .1.5

>>. K. Il.t (liiuov,..,.,! k„iv,.s „f „ woo,|.'illn- iiia,-l„„..); ,/,„„„r V, .|/,.,.,„„,.,-

'•,"..;." w '"('/• '^ ''''"• <•'*"•">> 12" y\o.
' '. ^!' S. U. !IHH (,.n.t„v,.rf.,l uir„H
<.|iai-,.,l witli ,.I,.,t,,i,.ilv; «c.vaiit • san ,.\|K.ii,.iinil liia'tiiaiil.

(iMiM 102 Ma.-. .-,72. ;t .\„i. I!,.,,, .-,(„!.
.\nolli,.r .v|,li,.|| sial,.ni,nt. of thr snm.-
t..|ior. ,. tl,,. f,.l|„winK: "In U„. v.tv
natiir,. of tl,,,,;;^. ni.ii iiii„| »„„„.ti„„.;WDik in ,laii}r,.r,.iis p|„„.s ;i,„| „.j,|, ,,|,j,
(fPi-oiiH instniiiM.nts or niarhinorv. and
in all su,.|. ca.si.H they may ri«htfi.IIv
enjjagt- to do so, and be employed to do

itl

,lv .-
.-
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j||§

it J

if*

Tlic tliciry in;iy, tlinvfoiv, ho iv-;(nlc(l us ici.n-riitlii- on,, of il,,.

two iiil.Tiiiilivc iilcis Willi rciViviKv („ wliici, tlic .li\ idiiiij' |i,„. univ lir

(Iniwi, l)ct\vc,.ii iti.rinniiiil ri.<k> \vlii,.|, ;ii,., mimI .•il.ii.,niiiil risks wiiic!,
ar<' iKit, iissmiicii l)_v the scr\;iiit.

On III., nnc liMii.l, it iniiy 1,,. smI.I thiit tlio scmnil's kiinul...Ii.ro of -.,

I-iiiUciiliir risk ot tli.it, ,lc.-,-riplioi, s.. .-.trr.-t.- lli<. ..ss.Milii.l .piMlilv of
tlic ii.'i uliioli civalci il,,. risk tliiit, tliis net is Ininsforrcl IVoi,, ili,',.;,!

i'iX"ry o| ill. ISO wliicli iin|>orl m.-IImch,.,. i,, ti,,. ,-;ii,.o-,„.v ortlio>o wliicl,
tiro iioi (•nl|iiiiilo. 1 1, iliis poiiil.nl' viow 111,, sorviint's iii,-,l,ility i,, ,-.

Oovor is ol>violis|y ,|o,liii.(.il fl-oill tll<> t'llll<l:illl<.|lt.;ll prilioiplo lliMl Ik I-

Hi;ir-(.iil,|.. Willi :o, Mssiiiiii.tioii of ovcry risk ilini is inoiilont to i|h

f'ni|,loviii,.iit :ifior 111.. iiiiist4.r lias iiorforiiicd nil his Icpil .iMi.^Mli..ii-.
y<'(.

>; ;;, (iiilr.

On tlicotlior liiiiiil, 11,,. position mny I... tiikoii tliat tlio .piMlit v of il,,

niiist(.r"s not iii„|,.,..o,.> no clianuc ami llial, lor tlic pnrpox. of ij,,. i,;

qniry, tliis a.-t remains, from tirst, to last, williin lii(. calc-orv of ilm-
wliicii inip.:rt n,.i;lii;ciicc. The s..rvaiit;s kiiowlclo.. will ihon .,p,T;ii
as a har to his suit, for ih,. reason that it is ,lcciii,.,l to warrant, as .:

niatterof law. the iiMcrcnce that he has waiwd thai rialii I., an imh.m
nil.v. whir.li prima faeic a.-eriicd to him when the risk tinally ..wiiii,
alc<l in the adiial iiijmv.-

SO. .nn.l WI1..II li;.|,lf„ilv ,. l„v,.,M„,lo whirl, „f 11„. pl;,,w |,;„I 1 „ .„|„,
Iso. II,. 111,,.,- t|„. ,.,„,, lev,.,- „,„. ,|„. ,,,„ „iil,„i,| |„.i„.^ ,.\|,i,.-,lv M, iiif„n,„.,| ].'

T^'"y -^"i i""i"'ii.v -i,.,,.^,.,! will, ,-,ii- ,. I i,,,-,iiv I,,. -Hi.i ii,:,t ti„. ;.„,"
piiM.. „..uli-,.,„-,. ;,. t„uM,,l 11,.. „i|,..r. ,,|„v,.r „;„ .V„i|,y „, .„„ ,.„I|,mI,I,. ,„. ."'"•' " Mi'".v,.r „i,.l III.. ,.„i, ,!,„•,.,. Ii.,r,.|i,.,. .,., low:,nU l,i^' ..|„|,|„v i|
i.r,. .•,,„;, ly <-.,Ml|„.l..„l t,. jl,,!.;,. .,< 1 1„. Iii„„j..|, jt. ,„i.l,(. |„. ,!,„, ,1,,', ;,,,„ ,;,,,
risks ,1,1,1 Iii,/„n|s. ,„„| 1„„|, l,„v,. ,.,,iinl ,„l„| | »„. ,|„. ,,f,., ,,„, , iJ,. ,„,,,„,.
lM„.nI..,l;.-,. „| II,.. s|||-,„||,|,|,„i,s. 11 „, |,|„„. |,„| , i„ ^,„.|, ,^ ,..,^,. ,!,„ ^,^^^
I.IO.V..r ,.„„„.,| \ „l|,,,l,ly „,.;,|i^,.|,t ;,s ,,l„y.., „,„| , ,,,j„^,,„ ,„i„|, ,

f,m„r,K tl„. ..,„pl„u.,.. .11 ,1, ,,„, f, ,„, ..,„„|,1,.|.. ,„M-....„,...,r ;„„1 ...„,wo,k ,n„y 1... ,l„,.„.n,„. ,„ |,„/„nl,„is. ...,, ,,„, ,|,.. ,,I,„, :„1„|,„.,| „,,s,|„.
,I.,I „l(h„„.J, ,1 ,„|.,.|, 1,.. „,;„1,. s:,t,.r l,y -.it,.,- ,„„| ,|,.. ,,.,„., ,,la„. ;,„,! i„ .,„ :,

til,. ..|.i|,l,.v..i'. If I,.. ,l„„il,l ,.1„„,.,. |„ ,!„ ,, ,.:,„. ,„,i||„,, .|,.,„|,, |„. ,.,,.,,
,

^^-^.^
*<>. Ill M.iii.. cMs-.s II I, v.-iy ,ll|li,.|,|t. I„ . ,ili,„l,i,. i„.,_,li^,,.M,.,, ;,, |,,>v,r,| |T„. ,,ll„.|
<l,.|,.,-,l,lll.. «l,i.-|, ,if 1u,, UMV- ..f ,l„i,l- l„ M,,;, ,1 c:,^,. il ,|„,„1,| U, KHIln. i

n tlllllL' l~ III.. 1h.||..i- „ii.I I|„. -:,f,.|- „;,y ,!,,,, , „,|,|,„,.,. „;ls |,ii,.,| ,|',„1 ,,.,i|
(„n,l ,1 :- ,.|,uiM,..l l,y II,.. ,l,.i,.|i,i:,,it |„r |;,ki„^, ,I„. ,i.u, .,,,1 ,1,,,, |„. ,,;,;,„
tllllt 11,1- IS .111,. .,f ,||,.l, ,.,|„...|, ;|,|,| III liijl^. ,|„|||,„.,| ,1,,. ,,j.,^

•
f.^^^i^ ^. ,,.

sii.-li iNiv.s wiln,..H.s ,.,„il,| ...i.ilv u. ,.„ri f. II. (•„. (lss7i .lilKiin l-'M v
fiiiiii.l who WDiihl li.^tit'v (111 i.ilh,.,- siil... |';i,. ;,>'

nii.Mliiit ,.ilh..r way w;is I, s,.|f,.|- ,111,1 ,1
' Ity "„,.,.

.,,, j,,,., , |„. .,,ii|,l„viii..„t. ,„•
lM.|t,.r wiiy timii tli.. ..iJi.t. N.,w. hi su,.], ,.,,.,, i,„ii„j, j„ j, „i,|„,|,, .,„y |„,„„j^,, ,,f
f.|i>|.s nil |.|ii|,l.,v..|- «l,..iil,l ....|i,iiiilv hiiv,. .hani.,. ,„, H,,, pa,, ,,f ||„; m-i,,,., ,„.

Ui(. privih.u'.. .>f „,h,|,liii..' 111,. w„v ..r 11 ,li~|„.|,.,.- uill, il„. |„. if,, 1,11,111,'.,. „f',i,.
I>h,„ whi,.i, iiii-lit s.vii, li,.:,t t., hi,,,: ai,.| ,|iilv." ii| l!,.. pail „f I h,. m,.,-i,.|
if. :ift..i- ,i,l,ipli,iu' 11 |,tiiil. h,. sli,,i,|,| ill- 1,, ,.^,.|,.j,,, i,.a.,,.|,il,l,. lai,.. \y,„„i y
f'"!" 'ii.* iiliiy,... lis to whi.h of 111.. II, ill, n ilMHli s.i .M,| .>,-,7 a \|| s .,

phois 1„. l,a,l a.lopt,.,! or if II i„- s.... also l.h.. ,.,|.... ,.|i,,,] ;„ i),,. ,,|,ap;,:r
Jiloy,... shoiil.l obtain kiiouh..lgi. as to on At^mimiUloii, uf Uif.1:^ (xvii.).
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ii I

:

'

!'i

. 1^

an.l ns a manor ..f law. |.r. cltKlc ivccvcrv wliciv (!.< .Icfcnso jnit for-
ward Ls tliut t.|],- .-crvaiit, was liiiriscJt' -iiiilty of (M.nt.rilnitorj nofrli-
jri'iicc, or lliat tlir Mr.MiiiiMaiK'cs wore siicii as to let in tlio i>riii<,'ii)l(. .,f
tlic iiiaxiiii. Vol, nil Hon /ll Injurut. Sec cliaiitrrs xvii.-xx., j,„sl.
It fnlluws tluMvforc, tliat the ctrc-t. of inakiii.;- tlio servant's kn.wlcdg,.
<.r ipioraiice of t|„- risk tin. sole i-riN-rion of cnli.al.ilit.y or nonculpa-
l)iiil,y is virniaily to pla.v tlic sirvaiit in liio same p.-sition as howoiiM
1h' if. nn.jcr the .lortriiK. of ahsoiiit.^ .Infics. it sLonld 1m^ hold, oitlicr
lliat tlirs.. twu latter defenses eannot Ih^ eonsiilered at all, as between
a master and a M'rvaiit, or tiiat ilu-v are iiiapplieaUie, as a matt<T of
law. wlu'iiewr the servanCs knowle.l-o of the risk is eonee.h-d or
l)roved. In s.,ine jnrisdietioiis tho lattor of these alternatives repre-
sents th(. doetrine aetnally a.'.-eptx'.! ; hut in others tho eontrihiitorv
iH-h-eneo of the servant and the applieahility of the maxim are
viewed as heinj-' i)rimari]\- .jiie.Mions of fact for the jurv, c\m afte'r
Iiis kiiowhvlnc of the risk has h,vn proved (sei' chapters xvii.-xx..
post); and h,. w,>idd he distin.'l.iy jirejiLlieed if tho theory now utnh'r
discnssidn were adopted and re-iilarly eiiloreed.

57. Abnormal as well as normal risks deemed to be within the scope
of this doctrine.- h, ...nst of the eases in wiiieh this doetrine has Ik-,-,,

laid down, the risks under discission have heen of a more or l(-<
normal and permanent eharaeter. ]5ut it is clear, Iv.th niv.n ])rii:

ciple and anthurit.v, ti,al il is e(jnally a],i,lical.le where the injury wa^
duo to cdiiditiiiiis i,f an al)i,ormal or transitory nature.*

'I'lih/ V. I'liiisiiii Crddi/r Co. (1SH4I
Itil Mm-<. 4Jil. :!: v. k; :!i;s i,„;i.|,.r

not loiiiiil to cover a well coiiliuiiiii;;

liol. Walter, or to kicp the llooi mar it
(livl: Miirphii V. A nniii'iii Hnhlur <\,.

(IS!i.{i |.-,ii Mas<. 2Ui;. M N. K. 2,i,S

f-aiiii' f.ictM; f(iiilh,ft CiDil It. Co. V.
lli^ir'utt (ls!i7i !> \-. yx 4H. 40 j..,,.

siiT I |in>~i'ii(i' 111" .1 iii'.'crous pis in tlie

rooins of a iiiini-. >iic.li rooiiis Ix-iiii;

I'Mik.Ml \,\ a il,i:iT.'i- -ivMi;,!): Hr.lrr \.

llaiimiinrl II' r (1S!I2| .1 Iii.I. App. ,"i7(i.

:i2 N. ]'.. 7si;
I -..viaiit, iiijiiri'il Iiy a tly-

ini,' fia!.Miicin of a -tii-k. I'litMii'irlril in
till' frayccl riluc< of a rapidly iiiovin;.'

licit, and liioki'ii while i! u:iv lieiiiir

li>eil. in default of any oilier appliaiiee.
foi -liifliin; tlie IpcH K ll is mil neu'li-

yenee to rail on a ser\aiit. to |.erfoiin

sonip extTa-lia^-indiiiis servii-e, like lliat

of eNtinirni-lilTiLT a fiie eaiisei! liv tlie

eareli'ssness of oilier eniplov jliiikr

V. Viirirr (1S!I,-,
. 107 Mic'li. ss 1:4 \.

W. inCir). Tlio oonrt. s^id: "^liis is

not a case of iiiseeure phu-e or dete.live

appliances, nor is it one wlioro a serv
ant was ordere(l into another laaindi of
tlie ordinary service, in wliicdi llieie ua-
incieased hazard. The daiif.'crs oidi
narily ineidenl. to a fire are olivioii~ in
pei>ons of mature years. Kinplovn-
and eiii|)loyees are cpiallv eonseioii- ,,r

such daiiL'er. and. ordin'aiilv. equal

h

skilled in the means eniploved to c\
tinirui-li .', fire, 'i'lie work of 'e\tin"iii-ti-
nienl is iisnally attended with .liTm,',,,
and explosicins are not unitoninio.i.
'1 III' law re.'o;;nizes a lire .is one of t'lo

Jierils wliieh cMii>es ai-N' othervise il-

lc;.'al. .\ii ciiiiy upon imolher's ,irini-
i~c- to -avi- L.'oods wliieh are in peiil i-

nnl a lie-pa-s. and a man's castle miv
i'c Ion; down to prcMiit the spreadi,]';,'
of the file. If it he ne;.'liirenec In
call lipoid his cniployeo to assist in sii.h
an en:e:L'cncy. it would I>o impnssiM,. \n
do .; work \.!,ic|, ,)„. exi;_r,.„,.v denial!. N
•lioiiii! !». ddii, . Su,i,io-c th,'.' .. hnnii.'i
life lin! Iceii in ;,c!il. :.nd thp einplorer
had c;i!le(l .i|io!; liis eniid4" l>]oy,x'5 to a.-5i;t
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Ik'

ill
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Tlio.-..,.rt s;,i,l: -Kuyy n.l.ilt .,f ,„,|i

iMt (.riMla-... ,„ any si„,il„r aili,!.. is
'" 1"; «xi"H...i ,., fall ,„„,„, ,,,',,";..

>Mp|H,so ho knows an.l .,„,l..r>l:,n,T' , , ,

.« of Kn.v,..„i„n. Th,. ,|,.f„, ,„, j,

"'•W' Ins ..nsilai:,. i„ ,1,;^
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^;' ^1";:;:;l as a .vaso,, for ..;
•

•""

'"" ""'-'"'ly l«'.o,„,. an in-,,,,,,- i,.

ZX, •.'Vl""^''
l,is ,.„,|,loy.... ,o i„,,„

"• '"lll'uls Ills kM.lulnl.r,. of „,. .^

i-"'- llMt. If ,t «,n. oili,.r„i„.. «.. ,iis-
'."><' >ii> t..sti„iorn llial >l,o,vs that ,\o-

;;;:-;
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"I-
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'""<• "'.'' "'"''

S-' 1 .i"'L'Mi,.nt.
"-''I. ac.t.h.iits nirclv hapi.cn ]„,.
l;l'.'.V(-r and rniployv iindcistainl that
111' pra.-ti,-,. is att,.,rl..,I uiih moir or

'Y
'Inn^'i.r. ami tl„. lat.tcr assi,M„.s th,.

'-I- as on,. „i,a,h.„f to the ,.i,i|,l„v„„.nt.
« i.n I,,. ,.ons..„,s to ,lo s,„.|| work in th,.
f. -..f an app:i,-,.„t ,lan,r,.r." \vi„.,,.
i.iilioaii .oinpany is in tli,. linliil of ,-,.-
"'viri..r tiom .ilh,.,- lailiv.nis car, hii.1,.,1

-y. . .;.....r which projects o:,';'"tl,cI'M- ot 11,,. cars so as t.. make it. ,|an-
'"• ''"'™'"- ''V-'Pt :l careful

ri.sk

iioriiiiil

1> f'stal>-

;''"i"i-'iiiil, iiiit will fn-.

It WdiiM swin, how-
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;-i»ar, a ..ar's l„,ij,,i,. ,
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'""" /'. /,*.
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evrr, llint this (listiucti 'ii is iinailv dlilitcriitcil in tlioso instuiioos

wlicrc the iujiirv was caibcl l>v wiiat 'lie ccmrts (IciKiiiiiiiatc •Vimiilc

ii|i|ilia s." 'I'lic laiiiiiiauv ii>cil in ilic ilt'i-isiims as to sni'li injnrifs

bicnis to aMiiiiiiit to an nntinaliliril dcrlaration lliat tlio servant's ap-

jirccialion ol' ilic risk is alwavs iironnicd, as a niaitcr of law, from

tlif nuTc fact liiat. tlic in<lninicntality was one wliicli ijclongcd to tlii-;

catcfi'iry.''

lint it seems (lillicnlt. to avoid tlio poncln^ifni tliat tliero nnist lie an

iniplied exception to tlie nilo llins enunciated, where the defect in

latent, in the sense of liM'ini;' imdiscoNcrahle h\ any exaniiinitioii which

the ser\ant is iHiniid to make. Se<' clia|>li'i- xxi., />'*>/. Xor is the

liresnni|iti.in of the ])lainlitrs knowli(li;-e availahle to chai'ire him, as

a matter of law, with an aeceplance of t,ho risk, where the injnry wan

cansed liy a detective t<K>l which was nsed liy a fellow servant, and

M-hieh llic jilainlitV himself had never ins|iected.*

Tlie servant's inahility to recuver for injnries cansed hy simple a|i-

pliiinces is nomelimes referred to tin nception that the master is not

bound to anticipate accidents of this description. See $$ 1 1:1, jiosf.

<Ii'ii((> wniil.l ici|iiiri' that provision lio foot n;;ainst. .a piciT of wooil) : MtCliir

made iiiraiiist. tln' oinil iciici' of siiili an "17/ v. rliiniim. M. iG St. I'. It. C'l.

olislniciion. Ill- is not r.'c|iiirc.l to as- (IsHU S(l Wis. -y,'. 4!) N. \V. !•(;;) (ai-

siiiiii' tliat ice and sianv will 1k' allownl <iiiimlaUoii of iic antl snow on a

Iicj.'lij.'1'ntlv 10 aiMiiiiillatr npoii tli" tiarU); liiiiiii I'. U. Cii. V. O'lirhii

track and -winlics. or that otlii'r oli- (IsMJi 1 ('. C. A. :i.'.4, 4 l'. S. App. J2I.

striiilioiis will he ]il:ici(l on or aJHiiit 4!) I'cil. "iHS (train ilciailcil hv sanil ami

the sami'. so as to n ..T thr track iin- gravel wa>hc(l ovir the track),

safe, or liis «oik luon- ihiniicioiis than Minsli v. ('Iilcl.rrlnii llssdi 1(11 X.

it othcrwiM' woiihl lie" O/.i/oii Sliml V. :t!l(i, "i N. K. .")l> (ilcfi'clivc ladilcr) :

J.iiir d- i. .V. A*. ''</. V. Tnirii (isa.">i 14 Hmliiifilnii i(- f. It. Co. v. I.ii iir (IS'.liii

('. V. .\. I'.lit. 2!l f. S. App. •'•-!>. (i(i I'cl. 17 t'olo. lisa. >'.> I'ac. 17.") I j;aiilcn<r imi

O.'tl (cidli-ioM caiiM'd liv the fa<.t that a Knilty of actionahh' ncjjli-.'ciin' in fin

tar in front could not U- -fi'U on ac- iiishiii^' a siuipli' appllaiici', liko a dc

count of (lie lii|s)n>s allowed to ovcru'iow fcct.ivc Ikm' or -.hovel, to an employee:

till' track I. The court contrasted KdIiii nnim mhi) ; Tlf.<h V. Ilii-yrli (ISilS) :'.!

V. .MiSiilta (lsii;t) 117 f. S. •/.is. :i7 T.. .\pp. Div. (i-j:l. Xi N. V. Sii|ip. !IJ(1. for

od. l.">0. l:i Slip. Ct.. l!ep. J'.IS idoiihle nicr appeal. Jii .\pp. Div. (i;f.'i. .")2 N. ^.

ileadwoods): Soiilhi , ii I'. <',,. v. .s'./r// Siipp. 1()7() (end nf a h.ir. desi;;niMl f.ii

(|s:i4) i:>l v. S. U.'i. .'is 1.. ed. :l'.il. 14 a liariier aero-s the opening; of an e'l-

Slip. Ct. Uep. 'yM> ( lllililorked f i oj I ;
\ator shaft, which i~ fastened to th,-

Tiilllr V. Ilihiiil. a. II. it- .1/. A', fo. side nf the -liaft. allowed to l«><-o>iie -"

(1SS71 ]1Z I'. S. IS'.I. .•!() I,, ed. 1114, loo-e as to permit tlie other end to |ia-s

7 Slip. I't, l!i'p. ]l»i(i (very sharp ontsiih- the hasp ilesiirned for it. \\ luii

curve), with Itiihiatk v. Olil Cdhiiiii It. f'e employee attempted to lower llu'

Co. (IS'.aii l."i(l Mass. 4(17. I'ii N. 1".. :)-•> i -o' acio-~ -.hc' openi-i;.'!; OIkhii y.

(plaintilT. while nioiiiiliii^ an engine. DoIkiIi/ l.inithii- Co. (IsM'.li 1(1-2 \\i-.

struck airain-t a ])ile of ties IS inches '2(14, 78 \. W. .">72 (hook furnished to

from the track*: i:<ii,ii^ v. Tinix iC- V. one eiiLia^'i'd in cleariiiL' hlockades at m

O. A'. '". ilss.'ii {\:\ Tex. (1(10 (train slali. -aw was iliill anil straifiht. instead

struck cattle which could not be seen liy of ciini'd, and slipped on a slab, thus

lea-on of the bushes ovcrjiiowinj; tlio allow in^' the servant to fall),

rielit of wav); lliilrhai) v. Urm'i /Mi/, ' iKil/i v. l.rr (ISil'.l) ;i!l App. Piv.

ll" ,1 SI. I'.' It. Co. (1SS7) GS Wis. .-,2(1. iss. .-|7 N. V. Siipp. 2!t3 (head of l)cetlo

:t2 N. \V. .")2'.l (brakeiiiun .struck }iis flew olf the Iiandle).
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58. Negligence predicable. where servant is exvosed to risks of which
he is actually and excusably ignorant— Tl... > ..,i,h1 l,nin.l, „( tl.is
ilH'orv is ilu.l.a iiuist.T is .|<.,.i,i.-.l tu !„ l.-;.lly .•nliul.l,. if h,. ..mpluvs
11 iMTsun to ,lo work wlii,.], iiivnlvcs .l.in-rrs ,,i' ulii,.|, th,. ...nplnv,.,. |,',w
no kii„ulr,|M,., ,.illi..r:i,-lii;,l .„• .m,,,,!!',..-! ivv. "If tli,. (.,Mpl..v,.r know-
iiid.v uKik.. ii<..„f .|.f,,.ii, ;„.,! iinsif.. iniicIiiM.Tv, wlM.n iin"ini,irv ^^^

";m.. to II ...nMi.t. .uiinnnit of its r..,i(liiio„. :„„| j,, th,. (..x<.ivi>,' of or-
jlniiiry ..:i.v. !„ ^!io„|.l ,.o,„p,.,isit,. il„. ,M.|-so„ ,lnw iMJinv,! tl.ro„i;l,
lii-ii«-;il<ct.

' TiKit i< tusiiy. f, iiKHtrr is „r.l li:il,I,. 'to his servant
simply ••iM..-Mns,. )„. „„.s

;, Hani^no,,. uuu-h\iu: l.iit i. liahio if l,o ..|ii-
ploycl J, sorviiiif f,, ux' it ill iiiiior;,,,,.,. of iho ,l;i,|o,.r."- Th<. ii,ipli<.,l
•••-ntnict, „f „ niiisirr is that h,. will not .Npos,, ,h,. <.|iipl,,v,.,. t.. .hii r
•-^Inch IS n.,t ol.vions. or of w|,i,.h ,]„. kiHor li,i, „o k.iowl.Mh. • j,,],-

>liMf.M-onipr..lio,iH-..ii. iunl wlnVh is not r,,iso,ial,lv an.l fairlv innMoiit
f.s Mil.! wnhii, iho onliiiary risks of. th,. s,,.vi,.,. wkh-h !„. h.s i,i„l,.r-
1mI«.m.- it IS ,„.i.|io,.Mt. tlu.n.foiv, to siil.j,.,-! M s,.rv:iMt to a i -k not
""•'liiianly iiirnlcnt to llic ,Miiploy,ii,.nt, unless tho ..xtnionlinarv lia:<-

( .-.}

:ir<l !.(. olivioiis to him, or Ii,. he appris,.,! of it {„ oil!,' niaiiiH'r.
I'or th,. piirpos,.s of the prr^rnt ,ii^,ns.io,i it will 1„. s„ti;,.i,.„f to

point ont that th,. ,.as,.s in which ih<. s.Tvant has l„.,.n 1„.|,| ..nfiti,.,] to
n..-ov,.r, on th,. -roiin.l that his i-noran,-,. of ih.' risk was ,>x,.„sahlo
may h... hroa.lly sp,.akin- .lividod into two olassc.s: (1) 'j'hos,. i„to

ant ,0 ...,n,„nlin:„,. rUks whi.-l, ..,.,,1,, „t m.-.f.n.l.iMi, J^'o \, , it.f If';;:

Z 'z:'7 ;;;r';';; i^.:;-::;'::;:;' ,:;,' it,::-.-:;.; z^i::z "•t--'"'f

•Tl.;. ':.,!? X>' 'fyt.ru :^;:: i::;:;;;;^'- ;;!;;;;;j;; xr" ,!::;;;
';'::""^-

.o,y..rs to provM,. for tl„. s.f,.,y of ,;,/,. ,iss7, 7 Ho„st (P. .V,,' 11
<lu..r workMu.n ,s ,n tl„. pvrnv.v;.,u ,„ All. IS!.. r,.,„|,an. t!,o s „:,„, til,,

U ,,l„v v,li,..,. (I,.. workniMi, is ,.,„. ,,nt uiil, tools mi„I a|.|.lian.vs ulii.-l, ;„•,.>u.,l M.f,,,-n. ,t ,s,;^m!„, ,l,oo,„,,loy- fnv fn„M sooivt .1,. iV ts. „.,,| is 1.
s contiol, wl.or.. 1„. . .ny.-r is ,„.| oV for injmios lo the s.Tv.nt fi ,m hi, |..ons or nooo-sanly i,„.i,|,.nt to tlio ,„,. lo .lo so. 07<o,ow/ n ;™, ,

liisinoss." /,„»: V. /•„„•,. (isnT) l,;s ,IS!)7) fiO n,,,- 47'; NX, I ...,«

^:41L:.^^o^;o^-,:'?"- ,'7^-"'r
-"- ^"- "" -- "'^•i •" t]:: iiliow^:

" r
,
iiii'i to lip /•;:. .vii'oil !; il-iivcr- .«cctioii

ous, or rendered so by ruasou of the
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which his iiU'XiMTionce or want of skill does not eator as an elonn-nt,
the dwisiou In-iiig put ii|M»n the ^'I'noral priiK-iplo tJiat a servant has a

right to rely on tlie nujster for the proix-r ix-rfonnanoe of his duty as
to provicling reasonably safe tools, witliout iiupiiry on his part;* and

TroAcr v. Puxcy d J. Cu. (lilOO) 3 and »«)Ui liunJ
IVnn. (IVI.) pt. I, p. 1, 5(1 Atl. (H. An Itiiffaln, J{. d I'. It. Co. ?1
Kv conipiinj- IS Hal

s on(,'u;,'P(l. Smith v.

viiilv

e for injurirs U, its ."i4ri, l'.-> \. Y. Supp. tl.is. It i

S!>3) -i Ihiii

.t m"'li
iJo onj,'ii{,'i'd m Ins duty in {;cii<-,. f„r a coiiliaclor to nmintain un

jiiisliiMK Kc along a slidu to an ire iin>;uaidfd wvll, of whicli the wrviiit
hoiisf, from tlie fall of the slide breaiisir U not aware, near the route whieli ii

of insullieiently fastened braces and its ser\;iiit would naturally lake in iiassiu"
p(M)r eonslruelion, where tlie servant. llirou>:li a (ield l.v iii^'lit. hidiann fi,n
<l(K>s not know the actual condition of Lim: ,t Itrf. Co. v. Siiinhiiiim (lS!t!t| •'!

the »upportin)» trestle, and has not ha<l Jnd. Apji. 3(il, 'vi X, K. 471 Kvid.iiTc
an opportunity to e.xaiuinc it. Fink v. tendir-i; lo show that the danpT of \is
/»r,i M„iii<:H lie Co. (1892) 84 Iowa, ing a n^achine wa.s iiK-reas,.,! l,v the ex-
321, 51 X. \V. 155. A railroad com- pros order of the master direltini; the
jiany is e.hart;eni>le with neKli;,^'neo in ri'tiioval of n sIkh.. und that plaintitr
iisni),' cars having bumpers .so liudly had no knowledge of (his act of the
worn and rotU-n that, when brought to masler, nor any information whether
gt'ther to Iw coupled, there are but a such ;i «ho<' wa"s an essential part of
tew inches of space In-tween them, t:n- the pro|><.r const nut ion of the machin,.
less it has brought home to its employ- is sulllcient to take the eas*. to the jury
ees actual notice of their defects, and I'lvfka v. S>mi,i,Sloul humhir cV,
the danger to be incurred in handling (IS!t7) 7'.> Mo. App. 30!). In Tciulrup y
them. CliisaimiL-,' rf (). II. Co. v. A(i,s/i ./ohn .S7. /,/ic.i.v«„i (•„. (ISHII) 51
(ISDCi; Va.) 24 S. E. 3S5. A railway
lompany which continues to use a few
cars of a disc-.nlcd patti-rn, the s-iK^'.ial

defects of which are of such a nature
that there is nothing to indicate to a
biiikeman that they are diirereiit from
<ither cars, is not, as a matter of law. In
the exerci-e of due care. Palmer v.

Heiinr cf II. 0. i:. Co. (18S2) 3 Me
Crary, (135, 12 Fed. 3'J2 (demurrer of
defendant overruled). It is negligence
to maintain a "telltale" so low tlut it

is dangerous to brakemen on cars of
more than ordinary height, and there-

fore, not a manifest lisk. Darling v.

.Veil- York, P. .C- Ii. R. Co. (1892) 17

R. I. 7()S. Iti L. R. A. 043, 24 Atl. 4r,2.

The condition of brush by the side of a

railroad track is not a fixed one, .so as
to make the danger arising to a rail-

road employee from the olwtruction of
a view of the track by such brush, one over tlie ends

4ti2, 3 X. V. Sup- S82, Allirmed '( 1890)'

121 X. Y. 081, :•! X. E. 1097, it was
held that a masler who orch'rs a stair
case to be mo\.'il and so |ilac,.d as to 1k'

ii:.secure for anyone who steps upon it

is liable for injuries received by a serv
ant who is not aware of the" changed
fonililions. In the supreme court,
liartlett, J., dissented, coi. .dering tliii!

the accident was, upon the evidence,
due to the neoiigmci of the jjlaiiitiir'-
fellow servant who, after moving the
staircase, had left the spot for a few
minutes without taking prc«uiiilioiH to
warn persons who mi;;ht wi-h to use it.

as to the latent |«'iil. The servant's
ignorance" was also an clement in the
following decisions, by which recovcrv
was allowed: llnmiltnn v. hr.t \l(iiii,\

^ alien i<. Co. (1872) 30 Iowa. 32 (c.ir-
loaded with lumlK!r. which projeelc.l

f^iu'lman v. I'ishrr Irif
oliv.. MS and assumed as a condition of Co. (1870) .50 IJarb. 151 (blastliP' pov
hi- i.iployment. Itrriioi, Short line ,( d^r. liable to exploile when taimied 1

f . \. It. Co. v. Tniei, (I.S95) 14 C. C. I'allon V. Central loira It Co (1887,
.V 199, 29 X'. S. App. 529, 60 Fed. 931. 73 Iowa. 30.!. 35 X. W. 149 (unfcnccd
It is inexcusable negligence on the ])art track >: Miriekx. Mort<,n (1901) (i->

of a railroad coiiiiwny to use, especiaKy Knn. 870, 04 Pap. 009 (part of appa'
rntus <-hanged without (he knowledge
of the servant) : Sarnnni h if- "?. R. It.
Co. V. I'unhslri/ (1901) 113 ,;a. 1012.
39 ,S. K. 473 (defective tool); Wheeler
y. Wason Mff). Co. (1883) 135 Mass
294 (unfeneed machinery) ; Tenneaset

in (he niglidime, for shifting purpose's
in its yard, an engine unprovided \vitli

any snfeguaids or |irote<tion to the jxt-
son who attempts to couple it to a <ar,
and upon wliicli he is required to .stand

OP one foot, with his lantern on his arm

if
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(!') those in wliicli ll

il)l<f Imn to n|i|>rcciiito tlic risk

If s.'niiiit'.s wiiiif, ,,f siitlii'iciif

Of I lor ciincs iliiistraliiifr, tli.,ii,i;ii not.

s a iiiiitcrial factor.'

• 'Xlicru'tici' to t'li-

.loctr.no tl.at U ,a n..,.|i,,.n.... to r..,nir.. a .-rvant L ou.J,,- isk.
no ..n.ior,sto.,.| l.v Inm. will 1... fo„n.l in tl... -hapt-r (xw., .Lalin.

;:lX"^
"'""'"' """"" ""• ""'"' "^ '''^ --'^ '"-'^-^'b- CO.;:

The g.n,.,,,I qnostion, ^at risks ar.. .I,.,.,.,..,] to 1,,. c-onstrnctivclv

59. Such a situation sometimes treated as a species of deception.-
(ron.pare § .>.'i(i, ;W.)-In „,any of tl.o -asos in uhi..!. tl,o .io.-trin.
sfatod m tl,o proccl.nrj .,,ti,.n l,as I,,.,.. ro..o,,^„V.o,l oxprossions arc
.net wiiinl, aj-jK-ar to ron.n.it tl.o .-onrt^ to tl.o tl.oorv- that a nia^tor

'ml, I d R. Co. V. Crrirr (inoi) 47
t. r. A. 101, 108 K,.,l. 1!»: .V,.„. nrlran.s

,,
'1' ''• *• ^"^ ^- f''>»"»i!< (iniio) 40

<.r. A. 405, 100 IVcl. 41.-,. |„ l-hrl,„
y. (hirnfio ,f W. M, It, r„. (1!)00) l'>'
-Mioh 178. 84 \. W. (i,;, the murt ..Irnn"
iloncil tho position t.ikrn at tlio tir-t
loarinff ([1S!(!I] 122 Mi.tli. 171. 81 N
». 101), .and. on llip pronnd t.liat a
hrakoman was not familiar with the
furronndin-rs and Iind liad no opportu-
nity to mi.l:i> liinisplf acqiiaintod with
tliom, hold that he was entitled to re-
cover for injiirif^ cau-ed hv a fish
ilnitp. so close to tho main ti-aok that
|licre was no room for his body between
It and the Hide of a ear. A ilistin.tion
Wils taken Ix'tween the duty of the eoin-
pany as refrards .siieh siriictures wli.'n
ii'ljacent to the main track, and when
iihiittin}.' on a side traek, the view of the
eniift Iioiiif; that in tlie latter ease thev
are n coniinon nrranjjement. reasonahly
^•Tssary for the purposes of the eon>-
(inny's hiisincss, and that all trainmen
are therefore afTected with knoHJed.'e
that they may be eneountered in tliat
Hi nation (see opinion on tirst hear-
lii^'l: while in the former e\se the ele-
ments which thus charse n .servant with
riotiee are wantinjj. This wiredrawn
<Mllerentiation is a most instnielive ev-
aiiip'<' of the shifts to which judges are
''ccasi.mally put when some particu-
larly hard ease tempts them to <lisre-
pard a line of precedents, and diverge
for a brief .space, into the paths of eoTn-
ninn .sen^e.

"As rejrarda an inexperienced brake-
man, it is negligence to use two kinds

of hand brakes, dilTciins only in sjxe
where one kind is inherenllv dioi^-erous
ill the hanils of one who (l,«.s not under-
.-tand Its properties. I.uiiixrill, .(- \

,J {," -': ":;""" 'I'^"<1 "' -Vbi. (i-l.-,;

18 7'- '•'-. Hie act of an emplovee in-
trusted with (he management .,f;, ma-
clune. in pnttin- a hov without evperi-
enee at work at a business and on amachine which a man of ordinary s-,.
ffacity would know (o bi- periloiis is

^Tm"'- ,//"''''^." V, tlJl,, 1'rrrh.t
rf huhl.rr Mf^. Co. (18S(!) 41 Tlun. 4.-.0
Ken.rsed m fl8Sn) I|;) x. y. rm. 21
N, K, 717; but only on the ground that
the evidence showed the injury '

, )«.
merely accidental, and not due t.. the
want of insi ruction. The risks attend-
ant upon the use of an unusual, un-
tested, and exiTcdinu'ly danirerous blast-
ing powder which cannot In- taini>ed
without inevitiible explosion are ex-
traordinary as regards a laborer wlio is
linaopiainted with its (pialities. .v,„/-
nian v Fishrr Irn„ Co. (18701 .",(; Harh
1->1. To same efTect. see rV/r//rr y r„f.
trr (ISIIl) 88 Oa. 280. 14 S f' 470
(absen.e of brake on a windlass led to
the handles being ierk.'d from tiie work-
ninns g,,-,..,,, ,„„I. as it revolved, it
•"truok l|„„). x,,|,j principle will en-
able a servant to i..,.ov..r for injuries
due to unL'uardcl machinery, if h<> does
not un.h.rsland the p:irticular dani'cr
which caused the aeiident. Tr//rr/rr'"v
\V,is<,n Mfii. r,i. (ISS.T) 1.1.-, Afass "04-'
<lrtz:lf v. rn.st (1803) 3 Kost & F
<i22 (minor servant), fontrasf the
eases as to iinfenccd machinery cited in
g 55, ante.

ilil
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will. i'X|Mis(s a j^crviml fn tin iiiikiKiwii (l:iii.t;< r in •;iiiltv. not. iiiiTclv of
iu'j;li-. ii.-f. Iiiit iiUu .,f liMil fiiiili, (,r even n (|iiii«i fniiid.' A I'nriii nl'

Stilttliielit whieli is fre(|iielillv emiil'ived tn expre--* llii-i eu|ice|)l inn m.
tliiit II niiij^tcr must iiiiswer I'm- injuries i'iuim-.I hv tlic exi-ieni'c ..f mI>

lU'i-niiilly (liinyenms edmliiiMns. uliieli nre in tlie niitnro of n ii';i|i, l,v

wliieli wuni is niciinf. a ei.n'liiiun i.l' iin insi nunenliilitv wliieh is iii.:

1o ini|M>ril a jiersoii duirifi- \\..rk w iili it nr near it '•« itiiont the eaulimi
wliieh kiKiwledp- iif such eondilidii wnnld eiuihh' liini in oxerel.se."-

"Mt ii tlu" ma.tvr's diity to lie cnn-
fill tliiil liiH sirvnni i-i mit iii.liiiiij to
Wink iiniliT II iiKlidH that tmklr or iiiii-

• liinciy ;« Hlamicli :in<l -..•ciirr. «|i.ii. in
fuel, t.lii' iiia-l«r knows or oiiylit to
know tliiit it is not so." I'liinxini v.

WiilhK,' (lM,->4) 1 Mar.j, II. I,, (as. 74«l.

jHT r,oi,| ( ranworlh. ('. ••jlic niasli'iV
lialiility arises from tlic fiit tliat It
milijiTis his s«'r\ant. to ihin;:irs whiili,
in .','ooil faith. 1 iiyht to pioviili.

n;falnst." I'illshuiiili A ('. /^ Co. v.

t<iiilin<i/,'r (1S7!I) !ij Pa. •j;(i. ;)7 Am.
Ii't'p. t).S4. If tho I'Xtraorilinary risks of
the scMvicc are not. cxiihiincil. siidi
risks, or "tho-s- which irsiilt from
nii'lhoils of carryin;; on the liu-iii(~s,

cali'iiliiuil to inisliacl the servant to liis

rx'ril." air not assimiccl liy llic ,(.r\aiit

as risks of his (•in|ih)yiiii'nt.. Jtrthli Inin
Iran Co. V. 11 < I.S.V (UHIO) 411 ('. f. \.

'270. IIMI IV.1. 4.-.. "In.hiul.t.illy. u
HiTvimt lias a rljiht to n-porc i-ontidfiice

in thi' iinidcnco ami caiitioii of his im
i>loyi'r, anil to rrly upon his nol pnttini;
liini in charjio of iinplcinciits uliiih.

from inipropiT coii-lriiilion or other
cause, are so (laii;.'eroiis that a ]ii iideiit

man would not. make use of tliein. If

the servant is injured in eiiii-eipnme ivf

this eonlidenee iM'ini.' aliuseii. he oiiLilit

to Ik' remunerated." /'/. M'lii/in, ./. ,0

S. n. Co. V. (Uhl.rxlrrrc (|S7lii ;t;t

Mieli. Ki.'i. In this ejise, ('(Mdey. .1..

eoneliidi'd his arfiumeiit with the state-
nieiit that in the use of the appli:iiieo

olijecteil to. no eonlidenee which wa- re-

])os<'d in the prudence and eaution of
the employer had lieen liet rayed, as the
dilliiailties •onnected with liandliiifr it

were fully known and understood l>y

the .servant, and ho voluntarily contin-
ued to encounter the risks. "The em-
ployer must ahviiys aet in good faith

towards his employee, and see. ns far
as he reasonably ran, that the employee
iloos not take any unknown risks or
hazards." Ifiixh v. Mlnaoiiri 1'. II. fn.
(1SH71 .in Kan. 1l'!I. 12 I'ae. r.,S2.

"There are certain thinss incumbent on

the ma-ler upon whieli the servant is

critithd to rely, and if the m.istcr faiU
in .iii> of tins,' thing's, and i..c -ervaiil
is thereby leil nilo fal-c sccniiiy. tin'
nia-tei must be ie-pon»ible." riiiil; v.

/(.// (IH.-.7I ••I) .S,
. .Se.s. (as. 'id seri.s.

1.'17. per Lord (uniehill. A simil.ir
point of view is indicated by the stale-
nieiils.—(hat a ina-ler must not "n-c
any art to eonci-al daii!.'eis" IHriiis \.

ilnstiiii linn Colli To. ||SS.-)] 27 W. \-:i,

2s,->, .-).) .\ni. Hep. ;iil4) : that liabilitv for
injuiies. caused by the servant's ii\.y
in^' an order to incur a (lan;.'cr. ari-e-
only when the niast^T eonecals hi-
knowled^'i' of. or. at li .st. fails to make
kiio.Mi. a latent danger I ll'(Vc/t v.

Ilniiihiiil. [l,sii.'>| lll.S Mich. .•IM. (ifi \
\y. IIII7I

: ;iiid that all the servant is in
litbd to riMpiirc, wlnre he consents tn
use a ii>r(.;iin Inachiiie. is that he shall
not Im' deceiccd as to the di'grce of dan
gi'r. ll<,„</.r V, Hiilliiiiiiiv it O. /,'. Co
(lS7(li .12 Md. 411. ."{ .\ni. l!cp. 143.
"This ilclinition is suggested by the

lang.iage of the court in linli nljiin/ v.

Xiiiihini c. /,'. Co. (iHS'.n 114 \! y.
r<s± .-,S4. 21 X. i:. null, vshere the main
tcnanic' of a lallle guard at a place
where cars had to be constantly iiii

coupled to be put on weighing "scale-
was held to lie ncgligem-e. as to a serv-
ant rcicnllv hired. The .same term i-

ii-cd in the follouing <-a«es, in wlii. !i

the iiiaslei's liability was alllrrm-d:
UinI V. I.l, II, I Isliiii,/ It. I'll. (IsiKii II

.\pp. l)i\. i;tl. 42 \. Y. Supp. Sss
(|)laiik of eios.sing. b..,-e and so worn
at the edge thai a lirakeman. sti'ppiic'
on the track to couple cars, was liable
to have hi, foot "aught I : \liihr v. /,.

Iiiilh Viillrii If. Cii. (liMIO) .-,:, .\pp I)i,

170. 111! \. Y. .Supp. 8!l!l (.idiaecil.
tracks curving irri'gnbuly, so that (Ik v

eome very close together for some di-
tanci'. such fact not Iieing noticeable i.i

observers, unless their attention h.is

Is'cn i)articularly called thereto) : M,iv.

lin V. r.rnifinnil (ISIIl) 47 Kan. ."lli. 27
Pac. 122 (owners of a tlireshing uii-
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This concoptin.. is nlsn ...v,n|.liii, .1 um.I.t il... ,...„^,.,>.. .mmm-i in U.nso
|Ki>s,p.s ,n whi,.|. ,1,,. ...n.u.fs ta.niliarifv with his ..„vin.n„M.nt andI- IHT.I t., ^yHUh h.. was ,.N,,„s,>,i i.s ,h...|a,v.i t.. ,mv,.|,„1.. ,h,. intVivMro
ilial he was in anv way ("ntrai.p'.l ,„• .h-cvivcil or iiii.h.,1.'

clijii.' iirr lii.I,!.. fnr |»TM,iml iiijiirirt to
•V

"'"kiiiiiM. «li.>. will I kimttlrd^..
Iliiit iniaiii uImcI, „,„| ,,„j,^ n-inillv
•"»"ic(l arc iiii.in,.|.il. iilt,iii|,|.i to „il
III.' Iiiiicliiiir, iiihl l,ii« hi. ||„,„| ,,M|..|it
III Mien .I.J.'-.); rl,i,<i,i<>, II I. ,t /• II'V y. <hi,k (Issj) 11 111. .\,,,, 'i,,!
iImM |.io|mt to Miliiiiil t.) jiiiv llir
'I'li-lioii wlu'lh.i u liiihvav ii.iii|iaii\ i,
nii.'li^'1'nf ill iiiainlainiii;.' ,i |il.il fonn in
-II. Il II iHi.itioii «jt|, ir;ra,i| to a tia.k
lint 11 >,.|\aiit U ill |.ni| of Ih'Iii.'

• iiii^lit liiiawans U'tuccii it aii.i iii.niiiK
<ais). Jn Simuhltnii v. l-i„l„i l.ithii
'ir>ii>h !Uf!i. r„. (Isii.s, 171 Ma,,. •.'71,M S. K. ,-.4;t, il, wa... Ih.I.I tliat a wat.
...ii'istiliK "f ti I>laiik laid iijhiii two up-
ii;,'liN, but not nalli'il ili>wii, and pro
j.'.lin;,' MO fur ov.-r our of the >iippoi'l,
tliat it was liable to tip up h|h.ii tin
"rij.'iit of 11 |H'i..ou was lliiinvii ujioii it.
<<iii-titulc(l "us dear a ias<. of a trap
iiH .ould lio iuiaxiiKMl." in iVKiinl •/> a
MTvant hIio liad no ica,oii to suppose
ll.iit Mil- plank was not f.islencil, and
was (I'lw.le.l to fi.il a revoMn^r ..vHn-
der in smli a po,| :ie that hi, wej.-lil
»as llirowii iiiH.n the end of the iK.anI
d ••» nio lit that the c\liii.l,.r nia,k
opened. The phiii-e ••inaniiap" is useil
HI \iirllirs V. I.iil.r shin,- ,f- 1/ S If fi,
ilS'lili l!i:! Pa. II.-,. 44 \,| ;,;,.- j.^^.,;

m|,.i lli.lrh V. Slllilll (ISliJ) 7 llilill A
v. T.-iii. .'il I,. .1. Km-Ii. N. .S. -.iiil. s .liir
V- S. 1!I7, U) Un.k. I!..;.. ;|S7. /„

,

Wilde. H,. iiriiiiiiiflo (coveriii..' of holr
in-iilli.-ient. but appHieiitlv suiliiii'iii i :

I'lihiim V. /•firlloinl 'l.h rlrir i\,
ilsliSl .Tl Or. -(.-,1, 411 I.. I!. .\. -'.m. .Vi

I'lie. 14 (iiisiilalioii of ideel ric wires
was apiiarenll.v |H-rlict. but in realil\
ill I'eitivel. S'e also the ease cited in
till' note lo 4li I.. R. .\. pa;;.. :l;l. ,|||„|,
III. b; VI. a. 2: \l. e. (I. r.v,.^'ni/iii-
III.' ri;.'lit of servants iii.l In the eiiiplov
"f 111.' "Ii^fen.laiit. to iiiaintain an action
I'm injuries result inLr Inini risks which
. .11111' iin.Ier this de-iription.
'In a lea.lin^' Kn;.di,|i . is(., wher.' tie

.servant f.-,ilc,| to recover. Chief .liisi cc
• '..cklmrii iciiiarkcd tli:,l "no d.'ii'pl ion
w s pra.ti,<.(l on the plaiiiliir as to lh.'
.li'LTii' of danger to Hhich he wouM be
(\li.i,i'd." !ind stat.'d the t'ciieral rule,
with reference to this point of view, in

til.' folh.win« „,„,|,.. -If ,1,.. ,|„„„.r j,
'""""'.'•;' '""" lii.ii II .nam

I
and

"11 ai.i.hnt ha|>|H'iis U'toie lie lH.,:oni.'S
awai.' of It, or if !,. i, hd l.>,xp,.,t. or
iiia.v I.M

, liable e\|H..t. that |.roii..r pre-
'•'""•'"^ will I- a,|o|.t..,l I,'v the eni-
plov.r to pict.nl or l,.„cn the ,laii.'..r,
au.l, (roin tl,.' wa. of ,,,,.1, prc.a,.li,T,i„,
;"' •'""l-'it hap|. „ |„ hi,, f,„,. ,,J
lia- biMoine awar,' of their al.,eii.'.', he
ina.v hoi.

I
the .niplo.vi'r lial.l.'." ll„,„/.

.,'/ y. M<i,;.i,„hii,„ insi. II, r„. (1H77)

V V
-.';;'''."'* •''^'' "' >" '• i:^'!-.

-> >. .>.\. In a laiiadian .'use the
-lilt. Ml liol.lin^' the plaintiir to l-. un-
able to r.',„ver f.ir injuries iai|,.'.| by
an uii^fiiar.l.'.i niachin... de.Iar.'.l that

Tl"'
'';" ;'"' '"""'"I'l at ..,n,caliii,.nl."

allh.MiKh the for.'iimn lia.l tol.l him that
-oiii.' iHTson.s bad ,iiil..r..d in workiii-'
I he ina.hine, but that li.- w..iil<l Im- all
ri;,'lit. Tills was said to 1«. „ vcrv nat-
ural expression when tlu' jdaintiir was
known to I* ai'.|iiaint..,| with ximilar
iiiachiner.v. /?»//,/ y. /<,/; (|,SH7) |a
<»nt. Ibp. 47. .V,. An entry in a ear iii-
s|H'<'l.)rs book, inilieatin^r tiiat a <ar lia.l
i<'«'n placj'd upon the r.'pair tra.k to
hav.' a sideboard put in. ami not tor the
i<|>air of the ooiipliiij; altjichin.nt. .bw.*
not :iiroi<l any >;i.iiin.l for li.ddin.' the
.iiiipaiiy liable, on tli.' j:round that hewas iiir,le,|. for an injury to .••i ,.|ii-
jdo.M'.' .aiise.l by tl... d..f..iiive eoiiplin"
"her., he .li.l not h'C the hook iintTl
ifl.r th.- a.v.i.hnt. Hm,,,, v. Chiruno,
A. /. .( /'. A'. To, (I Sirs 1 -,.» Kan. 70,
•'- la.'. (!.). .Similar phrase.do.'v i.s
I'lim.l in I'iiiiii'll V. n,:„r;irr I ,(• W
II. r„. (IS'li'i li!| X, '^. ,1,;.,." ._>,, V k"
Xl'."> (iinballasl,.,! side tra.'k): rtrnvs'-
iii'iii V. /,,/,,,,/, \„U.i, II, (•„, (IsS(i)
ll:f Pa. 4!M. .-.7 .\iii, I!,.p. 47;), ,; .\,|
2-2i\ il,,w overhead bri.l;:.') ; lliiitix \-

Siiniriix,: n. ,(. \. ). /,. ,.„ (iss(i) KuV y -M:. .-.7 .\ni. I!,.p. 72:1. S \. K. OJI)
(d.'f.'.tiv,. .nuinci: r,'„.,,/, .v v. llosUm
. '.; '' ''"• ll><!Ml 111:.' Mass. -287. 38

.v. ". ..0(1 (.wil.'h elos.. to a track is
not a trap or hi.l.|<.|| .lefeet as to a
brakeiuan a.'i|iiainteil with his work) •

\lrl,i.„„. T. d- S. /. If. Co. V. riinihrti
(ISSli •_>.-, Kan. ISS (brakcMian injured
liy ItinilM.r proj(>ctin;F over end of car)
The ilahutujuit ( 18811) 40 Fed. 780. '

^\i
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I aiiffiiiip' of »'.,K H. It, III

tcllA^. Vlt

II t>N .IV. f(

!>". vcr. m ..hvi.Mislv not iiit.'iKli'il tn Ih

III J1..U1I cuniiuf. Iit>

llllM' In

,
lor It iM III Will m'ltlcd ijuit III action Hullllilili::

iMiiiiitiiiiird witiioiit iiroviiijr fli,. \vrf)iii{fiil
II ili'r.i^'t:<ilk mill |itir|xwl\ i|

uct to

,
.

• ... •""'. 'Ili'l tliiit |.r.M.f „( Hllrli .1,

H.j:n aii.l j.iiriM,.,. ,h ri..t 1, |.r..r..,iiiHit4- to ,v.,.„v,.rv wli..,v tlir .rnivn,,,.,,
ol tl- .•..iiipliiii.t i. n<.;-|iV,, T,,„ i, ,,„„,,| ,^. ,,r„,vi,,|,|,, ,„„|..,
t i.'H.. ...ivmus.nn,.,... to avoiM nsin^r f.,rh,s of r.x|,r,...io„ whirli t..,i,l ,„
"U-ur.. tlH. iiiii,|.„ii..nt..I .liir..r..,i.... I.twivn tl...* two .listiiu-t kin.!-
ot tort-. H'cins to lie sciin-rlv opni to (jiiotion.*

^^

Acvonlin^r ,., ,.,„ ,.,„. „ ,„.,,, ,,,,^._ ^^,j,,^ i,„,„,nitv, n,aiiit,m
"mil rap, wlu ,•,• tlio ....tnuiinitHJitv in ,,,„..,io„ is an or.liiiarv

»nd of hr«t.clasH (.m>tni,-tio;..« |5„r imLss ,1... w,.r.| is liriv ii-.d i,,

,'

yorv I.His.. s,.,iso, iniplviiiK mhi-oIv a vory danpTons thin;;, tlii. nifin.'
18 pluuily in.-onsist.-nt with tho Ron.-n.! prinnplo dovrlou-d in thi'
cliaptor, nnd with tho rational,. „„d .pialifi.-i.tions of tli.. .hK-tiino l.^
whirl, a inastor is allowo.l to carry 0.1 his l,,isincs« in Jiis own mann..;
•Set' gJi ,3.), ;{!i 41, anlr.

60. Master no longer liable after he has griven the ser-ant notice of
the existence of a risk previously unknown to the latter.— ( ( ,,inp n
tho casos citofi in chapter xvi.. post, on the master's diitv to ii.stm,.
younff nn.l inoxpcrionccd s..n-ants.)-If, i. ol.vions that. cither ni.d. ,

the theory discnsse.l in this .•hapter. or iind(.r tlu' tlieorv of omi, li-
narv risks crratod hy the l.re.eh of certain al.solnte diiti.s. ,„.d tl,.
a.ssmnpt,,on of those risks, as a .."par.f." f.i.-t. inf.-rreil fro,,, the s, ,.^

ants eoiitinnane.. of work with u knowledge of their exist,.,,,.,. ,[,

eff-ct of infoniiin^' him that th,- ,.mp!ovi„eiit involves ,.n|.os,ii',. ,,,

some particlar risk whi.-li. if it sl |,| nctmillv have ,.v,.„i„a„..l i„
disaster while li.- was i.miorant thereof, wo.dd have ,.onsiit,it,.| a e-,,,-
of acti.m, IS t.. transf,.r that risk to tl„. eateaorv uf ,|,„se f.,r nl,i,.|,
the master cannot Ix- made ,N-six.nsihle.' In other words. wh,'re a

do .m..tl,in^' w, h «„ i„,,.„ii„n." ' U„.„/,r v. /.•„/„„„„,.(, A-
'

,.,

f • v n'^-# V^V^i^ ','"r
'' """"' -'"'S- '• .^/':: <::';•.

I.. 1. V S .1.1,. 4, .r. I'. ,„0. In \,,,. 1,U M,,. 241. .•!.( S W I'S- 1:1' ,

ns.,n 'v i' r"V ^.''>^';-
)^

?'"''" '•""'"" ''""'/'" '."-/!.,;,';',.'" s^:

: •/ 1 .1
" \' ,

'''• '*• '•"'""••• '"'•''1 If. <•'). (|S!i:!i II.-, M,, lii ..| V

ca-sos «li..ie tlioro is a "j)Uii.ose to iljmo) 40 C. (
'. \ .;(, )„,; y,.," .,'

*"^'""'*" \orthern C. H. Co. v. Uii.^on (18SJ



I «1) tVV. CAHK TKSIKI) HY SKKVANTS KNOVVLKDoB. IM
""""•; '','''" " •"''•^"•" '•' -J" -^ iliiMK wl.ivl, will ,.x,.,«. |,i,„ ,. „i^
Mornml .hmf;...-.. „|| ,!,,„ ,,„ ),. „,,,„i,,.,, „f „,„ „,^,^,^,^ .^

,,__^^ ^ ,^^^11
^-o tl.af Hm. H..rv„n. is i,,!,,,,,,,.! wi,|, ,,.,,,«., ,., „!| ,|.,. .|...,p ,„.!
Ii./nnls m..„|,.„f. ,., ,h, work ; a„.| u!,,.,. tl.i. in .l.,,,.. tlu- .n-v,.„ will
.v.ni.iP nil Uh. .„k. i.n.l l.,/.nis .,f his ..mpluv,,,.'..!.-' Tl... .(,.;. ...t.t

';' "" ''"••'".y- '" ""• ti-i.- ..f M „,,,..t n( ..,„,.i„v „t. tin. 1,,.

M Mn.nM.,m...| t.. fl... work, r^ru.: ,1... ,.,„pluv..r t.v,,.; ..x|.l.,i„i,„ U,
I'MM |KM.nl.„r .1,..,^,., -..•.linMHIv i„..i.l..nt t.. ,-,„.|, wurk; Inif it .. ,•.

i-t MUul.lV ,1... ..I.l,,.„i„„ „f ,1,.. ,M.s,..- t, ,„,.,.lsl. r....s..n.,l.lv s.tV
api'Ii.nuT.. „r,.x,.„>,. |,i,n (V,.,,, |i,l,i|iK Inri-nv nr^j.-t s, f.. |.,'' K,h-

",

'"'""' ',''-"-^"'" "f tlii^ '•iilM--t. s,v t .haptrr whirl. J.,,l,s witt
tho master a duf;- to instruct u.id wan. hi. scTvaiit (w ,

;

B. Tju:onr mstiissED awd chitici/

y thf he-

' "he flf'ir*-

. rati.

astpr's

ei. iixtont of the immunity which the master w^
ory— It is innnifr..st tliat Uir nlFc-t, Ih.iI, „f the t,..
i!.o foivKuin^r sootions and al^o ..f the [.aiticilar f>i

irin.. .,f nhsolutp .L.tios to which, in it,, practi.-.
'iMory IS *'.piiva:pnt (.so.. § r,r,, „„ic), is to oxtond xK
"t a,.t,on in rrspoPt t/, M,o q„„|itv of his instn,,,,.,,, „...,

,

."!s far lK<v.,nd the limits tixfd hv tho prinf.ipl.-s di^-n^sod i:

•••Mmji ,-ha,.tors. If nrfrlifronoP is n,.t prP.li.-al.ir .
-
tho n,an

"f .xfraor-Iuiary risks which tho sprvant nj-pnci... - or .f
"'^ such inainfonanop to imply noirh>npp, the . vanfV i.

'

'I'^ii-p'-* Iimi, as a matter of law. with thoir assmti... ,n tli,. .
1^ inovifil.lp that, as to any servant who nnd, „ds i

•
,

iiii'l tho risks arisintr tliorofrom, n mastpr mav. |,„„t, 1.

with legal cnlpahility, carry on his business wrh instn,

101 I'a. 1 47 Am. Hop fiOO ,«i,..ro not dmith v. Ii,tl;r [IHail v
"'il> «iis tlip .lanyor ol.vioiis. I,iit tlir til) L. J Q It \ S liKi ,

"" til,. v,.ry .lay of tl„. ,„.,.i,I,.,„ , ; ,/,,;,„,„„ y. .<, y.,„, ,
" '

n^ Hi™ ,?";,!:
''^"; ''? :•"'"'! *•";"'' "'-•••Hn^ Vom. !^i

:",,
1 ..lion <,f tliP ,„a«t..r 1.., m lli,. alt..r- l„„„ (ISi.S) ST K...I .141

.^Wl.an..... or fo notify Ui. Movant of 37 Minn. 310. sV V. W 13 ^ "'
the danycr, was also recognized in

''

'1, ' ^«tt

iln-rtv

I'-rt"

iipjtis-

II

l«w|

a,

'
'«,

401!

11.

Ml.

Sara-

^ -if



150 MXMTKH .WDSKIIVWT. [• IMf.

•I"" -itv .M..(.v,. ,M„I i,. lu.l niMir, iin.l |.v ,„,.,|„.,|, .vl.irl. „r.> .1,
"••rm..,l!v .|„„v,.,„„.. Tl.i, ,.„nrln,i..„ tl.r ...„.r.. I.nr n... Ih-.,, ..i ,u
ImHsUmi-.I I., .Irawii.K. S.. f,,,. „. ,...,ii. .law |,ri.H.i,.|,., .,,•.. ,

''•'""''• ""''• '- "" '•"'' ''M '•;• .ini.l.....,- wl„. |,M. ,l,i,,,,,..| „ ,.,,„•
n|H.M a ".•nili,, .hi,,." whirl, t'liltil- it. m.turai .h..ii.,v l.v ....!„.- i,. il„.
'''•""

'
'''•"" "i"-' i.ll h.HHl.. si .1 „.., ,.„„,„. "li.i.iii.v. If ..„u

"" ""'" "''•' ""'"" "'' 'I'" "••"'"I li'i"-. "( 111- fun-nil .•raft vvhj, I,

tliiv \'( II' hii'i'il tn iiaviiTjiir.

62. intimate baiik o/ theory it economic rather than juriitic-
I" tl.- la-t anal.v.i-. ,hi. ,..„i..|,i.iu„ „,„,, ,,M „,,..,. tl... hv,,.,ih.-,-
""" ""' ''"' "* '"-""i ''• M.nitivo work .lu,w „ot .h.priv.. .',f it^ vol
'""arv ,,„al.iv .|„. a-tj,,,. ..( a M-rvai.f uh.. ,,„..r. .,r ..„„!, s in an
'^M.|,lovn,..|ii wMh a knnwl, .!.. that it iiivnlvs . slfaonlinaiv ha/ar -

I.. -.I.taii, an a.l.,,„at,. sn,.). r, f.,r this hv,..,thr.is. it i, n.".r...,rv ,„

"'•I" 'Ih. in.«t rMr...n.. .l-M-lrinrH .,{ tli- l.n.ssrz jVur M-laH,! ..f ^...j.,!,.

^'•>t-. 'Ill- iialiin. of Ih,. niation l,..tw,.;.n th„M. .l„..|rii„.s aii.l .1,,

•"•M-lMsi„n .tat...l a!...v,. will 1... „io,v .va-lilv n,„|,.,M 1 if u.- a.h. ,i

I"

111'' »a.f that it wan firMf. an...aMM...,l. in all it- rr,.,iWv nak-iliM ->

I'.v II... lai.. l,onl l:rainw.l|. ota- .,f thr -trait. -t ..f ih.. .s.rt ..f tl
' ' "• I'l""-'^..- W1....S,. (ianiali..!.. wr.. sn.-h writ.-rs a. Ki.Mnl..
•""I .l..im Sfnart .Mill. It \. n.,t t-.., inii-h tu sav tliaf iho ..,.ini.„i ,i,

liv-iv.1 l.v hini in lh,„n, v. A,,,./,," him irilaii..,] n...r.> lai v
'lian unv ..tli.T jihli-ial iitL-ran.-.. (,. .sfaMi-h tl... |.iiii,.i,.lo „f a..M.1„|:-

\

' '''"'^"- '" ••'•' 'itf'i-.,ns an.l iiim.,.f..i(„| f,„.,„ {„ ...hi.-h wv „..,,
navo ,t. I'h.' jii.lsrin.nt tlial ih.. niaM-r was nut liaM- in tl.af -m-
yi'n-nr, ,„„st in>tni-iiN..|v, th,. vj.'ws ..fa -.ii-ration whi.-h was ..nlv
n..lii.-..,i. with Ml., irival.^t ,li;Ii,.|,|tv. ,.. ...u,.!. hi..|. Iinnianifarian l-'.-

•MMh,... a.s tl... f rn,.k a.-is an,| tl,.. fartur.v a-ls. Tr,. I,.„...th (., whi.-h il,..

'I'-'-ision -.,..s will In. I„.tt..r nn.l.Ts | wh.n w.^ p-.i- ,„t that. fi... .,,.

I.liam-.- whi..l, ,.aii-...l tlic injnrv h,i.| Ik..!, ,1, li>.,.n,t..iv siihstiti.t...! f..r

"ii" oi tl.P .saf..r tv,„.. p.n..,allv i,s,..|. an.l f„r „.. olhor r,.as..n tli.ii

that If, was I..SS ..xp-iiMv... In.l.,..!. tli.- r..|H,rt sli„ws vorv pl..ailv
ll.at ih.^ i,iast,.r ha<l iH.n enili.v .,f i|,o most ..vnicallv nn-kLss n,...|...'t

ol Lis .lnti..,s. rpo„ this .,at. .,f fa.-ls vr tin.l {...'nl (th..|i Mar.,,,,
Lraniwi'll tli.-coiir-iiiir as f..ll..w>:

"Tiicrc is )i..tl.in._' l..::,i!ly wnai^tnl in tl,.. nso U- .,„ f.,„p|.,yrr -.f

• iIS.-,7) 21! T. .1 Kxrh. V. S. Jiil. f|s.-,s| .1 H,„.|,,, ,... X o-,s .,-„ „- ,

( onsi.l,.mi^' tlip f,iri..;i,l,i,i^. ,.fr,.,t< .1. Kv, I, \ s i..-,! ,„,,.. i„,
,' ,1 li

..f ttji. n,,i,„. i,.. f.,., „ t ,„.. ... ,.s .,,,.. ..fUK.n,.;!?:^;,,;";;;^L;r^':,;!
<. 1...I M,Ml,..ri....l n.n.„|,.,.' „„„t(,.,l r,.,.„,I. „f ,|,.. i„„l,i|i,v „f mi.I, ,v|„.,f.
nil ..„...t..,„ „f ,i„. ,.„.,. ..i,,.,.:,,,.,, ,... t.. .-Ii„ul,. tl,,. o.mj.a.aUvciniH.rt-no ,„„„t of la«- «,.s ,l,.,.i,|,..l |,v it." aiif... of dc.isi.ms. '

(see note to \Villiamn v. f'lnuiik
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"li* or iiim-liinrrv irmri' ,,v lr^« iliiiipf.,iM t.. W
ill- (I

> KNmU I.KIM iK. i..r

Min nllirrs rliMl Miiylit [« i|.|n,,|,.,|. |. ,„„, U. j,,!

«iirl-.lric||, (pf li

uirrv nil liii wnrks a.« i^ r\|«,.i | II' Unrkllicll |i
I" •til M ir livi-.

Hii In

blU

I

M..I.. ul,..,,. :„ ,„ ,|.i, ,,,.,, ,|„. „„,|,„,.,„ |„. i,„.„,„ ,,|| ,,„, ,.,,.,,^ ^^^^_,

.- .H uvll ,.,..,„ai„t..l n- tl,.. „„„„.,• ui.li ,1... naiur.- .,|- ,1... i„i„.|,|„„,v,
.iihI viiliiiitiinlv ii>i> it."-'

•

ill.- lint,. >.,„im|..,| in ,|,i. ,,,„,^„ 1,^,, ,„.,,„ ,.,.,
I ^^^_^, ,.,..,.,.,,,,^.^1 ^^^^

:'""•"';'" "'•""-'"'" ^'''HM.ii.-i.Mw.iri, ,1,... MiMui,i,.i„.iii.
1-IM-...I. 11,,. Inlluwiliv |'.i"ilU,. iVn.ii „ ,..,„. „|,i,.|, I,,,, |„.,.„ , ,^.

•'.m.lv ..|t...| .|,„t ii ,i,„v l.irK l„. ,v..„,|„.| „. , ,• „i„ .,, |„„, .,„
thus Mil.j,.,.,, will .ml,..,. ,.,,|„.,, I,.,,, ,1.,.,,,, ,|,„ .\,.,,,.i,.^,„ :,,,,,„., ,^^^^^,
t"llnW..,l III III.. tn..|,|,.|„ ,,( ,||,,j,. |.;„j,|i,|| l.ivllllvii:

"Kvnv iii.in.iC,i,.|n|.,.r lui.u ri;r|„ ,,,,| „, ,|„. ,„',..|.i,„.rv u, [.- ,h,..|
in H" l.nMiM.>.s iin.l tn ,.nii,|,...t tJKii Im.m,.,.-, in ,|„. „„,„„,,„,.,., „.,,,.,,

"I'l<'l" l.nii^.l». ,,r,.vi.|,.,| 1... ,1.,.., |,.„ ,|,„,,.|.v vinh,,,. ,|,„ |,„, .,n,,„
lii'i.

.
II,. iiiiiv „.I,...t his M,,|,liMn...... ;,i,.l nin liis mill ui,i, n|.| .„• ,„.w

",":'•'"""'•>'' J"^' "' '"• '""^ '•'''' i" "" "l-l '"• M.w ...iTi...,. navipi,.. HI.
"I'l -•• I...W V,.«s,.|. nr ,„.,.„, ,v „l n|,| nr n,.W lln,,,,.. „s I.,- |,N.„.,.,. 'I'll,.
•Hiplnv..,.. l.i.M,,. Uu,•^,U,\^,. „f ,1„. ,.i,.,.„„„„„„,., ,„„| .,,„.ri„j, ,,j,"""" «•"•"'<• ^'i|'"lat..,l nuanl. ,.imnnt , .|,|,in „{ tli,. ,K.,.ulii,r
l^l-l,.S ,1,1,1 ||,||,„, „f |,i. ,.,„,,|.,v,.,.. „.„. ,„„ |.i,„ , ., .h,„„^„., ,„„„i,„..|
111 unci nv-iiltini; frnm i|,;ii, |i,i.|iliii|. s..i\ i,.,.."''.

linw ..(r,...|iv.. „ l.iilw.nk Cnr tl,,- i„a>.,.|. ,l,is fl„.„.v I,,,,. ,„..,v,.,l to
l.r .S nl.lv tnn ,ln|n,in„s tn .t,„l,.l,ls nf ||,is l.nil,,.]. nf !„ u, |!,.|,in.| j,
'1'^^' -inlnnMnhUv" vvl.i,!,. ,,. -,x,.n,| j,„|u,,s |,,,v,. ,•„...., ,i,.,| ,„„v C
;"'''",'"'' " "'"•'•'""

' -r'n.pl.v,.,-. who iin-iii tl„. ,„„„. tini.'fr,.,.
liHH l,.o„| luil.iiilvjias tn.i,„i n .,r,i.,. -1„ If..,-.' That. ih,. >lai,.lanl of

--;;,„, u ^„.,M! :^,:i;:\:;;^;jL :; -
:::;;:l;::ri;,n:;;,:;;^ ';:, ',^:u:";l:!,.:i'-

s::'i;:^r:;r<:'i;;^':;-;r:;;':;:;;::;7;r:;:,:;:r

,1- ..
;

IC. JIa,s. ..., J A.... 1..,.. oOo. 'in ..U.lition to the rcnarks of Lord

I

i'
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duty wliii'li ii tists fur ciu|il(pvt'i's is (il'lcii ]irf|Histcriinsly low is ii|>-

liiiiciil I'nitii ilic <l«'ci.-iciiis cilcd ill tlic |ir< sciil ciiiiiilcr, n.s well as I'l'uiii

iiiiiiilicrs of (iilicrs wiiicli are (•iiliccicii in that cliaiiicr wliicii dcaU
iiiuri' ])arti(Milai'lv willi tiu' (JoctriiK- i>( as>iiiu)iiiiiii uf risks its a di.-

tiiicl. (IcfViisc wlicrc iiri:lii;cii('(' is (slMl)li^ll(•d ( .wii.j.

63. Suggested exception in cases of a teinporary forgutfulness of a

known danger.— ']|i,. liaisiiiM-> ol ihc -(iicrai iiiinci|.lc midit 1h'

sciiiicwiial relieved if ilie ser\:iiil were ailnwed tu iiiaiiilain an aetii.u

ill (MM'S ul tills Ivpe, where the : ideiil neeiHled hv reason of a teln

porarv foryci fulness of the <-onditioiis which (•ans<'(l it, and tiiis for

irett Illness was e.\e!isai>ie liiider the eireiinislaiiees. 'J'liis jioint. o!

view is, iiowever, only [lossilile wlnre the rii;iir of recovery is iiiacje in

turn exclusively upon the iiiieslion whether the servant was in tlie e\

( rcise of due care.' A doctrine which ini|iH|es to the servant, an ac

C'eptance of every ri>k wliich is known and iiiider.-.tnod iieeessarilv iiu

|ilies that lie takes the sitnal ioii, as a, whole, for hetter or worse. Ji

nii'.-t lie (|Mite iniinalerial, therefore, whether the iiarticnlar peril

wiiieli eveiilnally jiroiliiced the injury was or was not present to hi-

thoiiahls at the critical inonient, and whether he oniilit or oii^lit tin!

liriiimvcll. iilioacly referred tn. ttie fol- iiny enr ii-erl on tlie yiail <oiiIil |);i-s in
louiii^r e;i*es iiiiiy bo referred lo as safely iimler tlieiii." I'.ut l.lie euim
.-liDwiii;.' thai the eourt- fully ri'cu^'iiizi'. vvhic-h e\|iie>~e(l lliis jii.-t. sciliiiieiil li..-

lull, are ill no wise iiillueiieetl In. the reiidered Mime ihii^ions \\hieli are e-
faet that, the doetriiie of assunii>tloii of seiitially. if not. in the letter. ineon~ii
ri>l<s will, in many instanees. diviiico ent with it. .See S .'lOa. 1>. niili. In
law from liioiiiliiy. In lVr)()'//< 7 v, Itriihiin v. Tciiiiikk.i- Viial, I. d If. i'n.

Mrlriijitililiin llixl. A". Co. (IS77) ly. H. (ISIC)) 10!) .\la. -JST. !!( So. 4!l."i, tli,.

2 Kxch. I)iv. :iS4, 41! L. .T. Kxeli. X. S, eoiirt declined to hnvik in upon 1lii.

'yS\. Coiklnirn. Ch. .F., olwerved, in the ri<:id rule. nItlioii<;h the evidence
ecini-e of his opinion: ".Morally speak- showed that the eoiitrollin^' inilucenieii!

iii^'. those who employ men on daii;.'er- to •onliinie working.' was the emplovee .s

oils ttcirk without doiii;.' all in llieir desire to serve the ch'feiidant, and Mnc
power to oliviali' the dan^'er an> liiL'ldy it from iiieoiiveiiienee in an onier;'enr\
reprelieiisilih.," In a very ri'eeiit \ir- 'See llVsY v. HoiitlDrii I'. Co. (IS'.isi

;;inia ease it was declared not I0 he ne;.'- 211 ('. «
'. .\. 2lil. oti U. .S. App. .'(2.). s'l

li'_'eiit to ailopt an "inhuman melhoil' l''ed. .'i'.12 : Wdlhirr v. Cinlnil \i-nii',,:i

of doinj; work, if the (lan;;ers are olivi- A'. Co. (1S!».!) IDS N'. Y. .'ill2. .'i.t N. I

ous and the servant is "foolish etioujxli" llltiil. and the Kentucky eases cited iir

loduisent to do the work in that nianner. § ,'iOa, li. (iiilr. The (|iic>~1,ion whetlni,
fi'Dliiii""!! V. Diiiiiiini ( IstlSt III! \'a. 41. as a niattor of piihlie policy, the stani
:10 S. K. 442 I n-iiiov in'.r •Irhil.v fpfini an ard of <lili;»enee recpiired of the m.i-t. r

old sliaft. liv e\eavatiiiir from ;i passa.je sliouhl not lie r,ii-eii. in view of t he ci
which entered it al tlie holtoml. In tainty that it is unjust t« expi'ct tliit

Ihrhii v. Kiiitiiikii C. I'. I'n. (lSS7i !) servants, inviled to take part in a 1

Ky. i.. l!ep. l.V!. 4 S. \V. .'iii.-t. it was ad- plicated laisiucss. will eon-tanlly k, , •,

niitted that "I'on-ider.ilioii for human- in mind the numerous jierils wliirh

ily should certainly |irniiipl" n railway meet them from hour to hour. i~ a

company to eon-truct it.s overlie ul wholly dllVeient mailer, which we will

hrid'jes at ~ucli a hci.jlil alio\e llie leturu to later on. iiee $ 05, pust.
track that an einplou'c .~taiidinij upon
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to liave n'liiciiilK'rcil its existence. Sec ('liii|il<'r .win., ikikI, rcpirdiiig

llio n liitiiiii lictwccii ilic ilct'cnscs nt' iissiiiii|iii<pii nf risks iiiul ('(mlribu-

t'TV ncfilip r.i-c. Aci'iinliiijilv, in cjiscs wlici-f tlii' fdniicr of tlicso de-

1Vll^('s is rclifil ii]M.n. we timl liio courts liojiiiiiir. wilii tlio most pcr-

t'ci'tiy lojiiciil iKiilrarily, lluil tlic scrvanl's |)ositioii is not in tiic legist

.-ircnirllicncil liy tiic I'iU'l tliiit, owiiiii' lo ilic siiildeiincss of t]io ciiicr-

iicncy, or iiis cioso nt I nit ion to tiic \vori\ in liaud, lu> coii(hict<'(l himself

like a |M>rson to whom tiic coiulitions were unknown.

-

64. Theory inconsistent with a true conception of public policy.

—

That the IMiailaniMnthine (loeiiiiie wliieii |ire\cnts tiie servant from
<'hiainini: eom|iensation in sueii eases is repnjpnint t.o tiie nnso])histi-

(•ate<l mine! of the average layman is well known t/i every lawyer. It

lias, as is ahnmhintly (lenioiistrated by the jH'rsisteney with wliieh

juries disrciiard it, lM<n inti'oilueed inU) our jurisiirndenet! in tho

Umiliir V. Ihliiiniir. I,, if II'. /,'. To, !-).ril;iin.'ly ONcinplillcil. is Udliiin v. Met-
ils:S| -41) N. .1. I.. -IW. li'.l Am. liip. iiiiinlihn'i Shtil It. <'<>. (l!l(»l) ;')',) .\|)|i.

L'OS; Hllllillli,ir .(• <t. I{. Cn. V. Shicl.ir Div. J.")!!. (i!l N. ^. Sll|i|>. .)7I). Wllcro till!

i|S7S) .->l .\l,l. 47, .i4 Ami. l;r|i. -JIU : lilaiiil ilV fell tliioii^'li ii >i>;i(C at ttic oiul

l-'iiii-iiillr c(- .\ . H. Cn. V. Hull (Isss) (if a liri'lu'c in a iMiilcr ronm. wliilc lie

S7 .Ma. "(IH, 4 I.. 11. A. 710, ti Sii. '.^77; wiis malsiiif,' liis way alini;,' llie liri(l.!,'i!

/ ,:(itsiiii V. Cliiiapi), SI. I'. M. if O. I{. to shut oil' strain wliicli was <'soa|>iiii;

'•'). (ISltl) 47 .Minn. 4S(i, .)il .\. W. ri.'tl. after an cxiilosion. 'I'lic unfmtunatH
Ilic pnii'lii:il I'lrcct of this nilp <%]- nrvant. if, will l»' noliciMl, was lirro

ciciil.ly is, llial a servant is reipiireil, at liiiniiill.v feeling his way alonfj 1h(>

lii< ]ieiil. to exereise in some ea~es of Iirid^'e, llii'oii;.'h a room ilaikeiied jiy the
this ilass,

—

notalily, those involviii!.' tint vapor of the eseapiii;; .sti'ani, ami, in
|ierils proiliicteil liv low overheail briil'.'es the oonfii«ion eaiiseil liy the exjilosion,

ell railways,—a deirree of skill and vi;;i- natiirallv Ihoiiyht more ahoiit doiiif; his
liiiiee which is e(|nal to, if not {irealer duty than atioiit conditions which, un-
llian, tliat which, as we learn from der ordinary circunistaiu'cs. would not
Miiik Twain's ileli^ditfiil hook. "Life on have licen a source of any danfier.
the Mississippi." was |io»i-ssed !iy an .S'c further, as to tliis class of oases,
i\[H'rt pilot., wlio, when his hour <if S '2'K diih-, and S5 (!!•, 70, '2S1. /lo.sY.

duty arrived, was expccled. even on the 'that the fact of the servant's havin?,
ihnkest niflht and in thi' mo^t tempe-t- ,it the time of the aceident. forf,'otti'H

uiius we.itlier. to <omprelicud, al a for the moment the exi^leiiif of a pre-
L'l;iuce, the exact ]io-ilioii of tin' lioat viously kiiowi risk is a wholly iriele-

uilhout any iii-tructioii fidiii his jired- v:iiit con-ideration, wliere Ww defense
irc-siir. 'Ilic aiialoLry may lie tlioutrlit relied upon is an assumption of that
riitlicr fiivohius for a ^oavc lc;.';il trea- risk, seems tn liave lK>cn lost siijlit of in
li-c. Hut tlii> is not the only in-tiiice a late Ithode Island case, in which the
in whiih the centiiil doilriiH' of this court, in denyiiifr recovery on the
hiMiich of juri.-priidcncc has. when ri-.'- L'loiiud that the injury was caused h.v

idly and riithle~<ly applied, led up to an otivioiis risk, which was pn Miiialil.v

ic-ults so moii~lrous that the conimcn- appreciated and assumed tiy the plain-
tntor is templed to ali;indo!i serious ar- titf, empliM^ized the fact that there wa<
L:iinients for a hricf space, and rc-orl. no <'xiL;viicy or unusual circumsfjinoes
I'l a kind of critici-m wliich (iiiils its demaiidin;,' his exclusive attention. In
iiwlilicat.icin in the iiiiau^wcralile ques- all the cases mentioned as reco^'iiiz-

tion of the IJoman s:itiri<t: inj; this implied ex(<'|ilion to the ren-
h'iilrnliiii <li<(iv ririim cral rule, the a<tual <h'fiMi-e put for-

Qiiiil riliil? ward was coiitriluitory iiej;Iif;ence. Ill-

.\ recent thcision. in whicli the harsli n(i>in v. \rir Eiiiiliinil Shiwi Hrkk Co,
c'lHcquenivs to which the doctrine of (1S!)S) 20 R. I. l'>2, 10 .UI. 7,

assumed risks sometimes leads are very

.1

( i
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very teeth m iniMlc (p])iiiiiiii. U'liis populiir (li'siippi'nviil is usuitlly

ItMikeil u|)uii merely ;i.s iiut> nf tlie iiiiUiilVsl;;! Inns of tluit l)itl<'r I'eeliiii;

vliicli tlie tyraniiiciil use i>( cMiiiii'l, iiiid mure esiiecially eii]iit,iil :l^

wieldeil liy cnrpuniticiiis, li;is cnuciKlenMl in our times amiiiig tlii'

eliiSM'S upon wliicli iliis un>enipulcius exerei>e of tlie ]Mi\vur of tlic

purse lias wciiilied uiost, licavilv. it' llii.s < xolanatioii lx> eorreet tlir

lulminislrators of the law, liouuil. as ihey are. t,o U- no res[M'eler ot'

jicrsuns, lia\e simply dmw llieir duty in iiiiioi'iujj: a seiuimeiit cmaiiat-

ini; from sui-li a source. i>ut U'lial rulis are ilefensilde only in so fai'

iis llicy correspond witli principlos of alistract ju.-'lice, and there is al

A\ays room t'or at least a suspicinu that this eorrcspondeni-e docs imt

exist in the case of any rule which jurors lose uo op|porluiiity of evad

im;'. it is worth while, ihcrct'ore, seriously to consider whether, aflei'

all, there is not, at the hoiiom of this licueral hostility, somethinj;' ot

wliiidi jurisprudence may, without heini;' untrue to itself, take notice,

—whether, in short, this li<.s!ilily is u 't hased upon eonccptioiis which

are ihoroniihly and essi-ulially juii'.ieal, stru^i;linn" for expression in

ill! irreiiular, aiul often tiuas illoiiical, mauner. \\'e think that aii in

vestiualiou of the sid)ject will dis(do>e some weijihty reasons for tak

inp tlie ]>osiiiou that tli<' .s///(////('/('.s Jn'ininiin has, in this instance, olh

taiiied a cleaicr insiiihi into the true rationale <d' the sitmitiou than

the traiiii'd intellects of the judges.

The rule which 'eaves a ma>Iei at lihrrty to carry on his business

with any instrumentalities which he may think ]iroper to use, pru

vided the servant- who will have to hamlle or he near them in the

eoiirse of their work, fully iiichu'stand (he situation and a)i|ireciai'

the risl<s, is conceded io he all ex<'eplion to the jicneral principle thai

"no man may, in conduct im: his Imsiness, unnecessarily disrepird lli'

rights (d' others, whether employees or -traiiuers.'"' A salutary pi'iii

eiple like this, which constitutes the very fo-ri-'atioii stone of pri

vate rielits. is not lii;htly to he hroken in u]>ou, :,.id the iiroiinds n|i"ii

which any exccpfiou to it claims recognition should he closely scrntin

ized. ( au it fairly he said that, the reasons for thus pultiim: em])lny

crs in a class l)y thems(d\cs are stroiiJicr than those which woidd snl>

jeet them to the same resjionsihility as other persons^

The doctrine which thus seirrciiatcs em|doyers has lieen referred hy

the enurts to s(>veral considerations, to one or other ot which iireatci'

jtromiiK'Uce has liccn assij^ned accorilinix to s|x'cial circumstaiK'c-

wliieli liappcned to lie under review. JJuL, for pi'aciical juirposi's, it

' lliiii'liii V. Siiiilliiillu ilfi). Co,
(ISiilj :i'.i I'omi. 548.
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must .'tnii.l m- f,.,ll ,,<•,.,, nlin- |,, i|„> tniili m- Cals,! 1 „( iw,, f) ,-;,..

which, f.lthun.h .liMi.i.i. ;,r,. v..t. in s.,,,,,. ,„..:,>n.v, it,l<.nh-,H.,Hh..,r.'

iho liv|H,ili,.Ms niHlrrlviii- ,,„r „i' ih. sc is ih^ii, ,,ii ili.. wh-lr. it i. !„.,t
forthocu,M.nunw<-:iilh nl l.-n-.> tliMt .•vcrv i„,,n shnnM 1,,. siitlViv,! t..

i.iiMiiip. his |>n.|..Tl,v—whnhrr ih.t |,n.i,orty 1,,. n.|,:vs,.nlr,| l.v ,m|h
iliil, „r Uy a (Mpiirjiy Jnr |„.rtnn,iii|o ,.,.,•,:, in ,|iui(s-~iM ;,mv niM.i.,. r
whicli (h,(.s not invnivc a hr,,i,-h >,\ some |»,>iti\.. !nw. Th<' livj.,/hr-
sis .MHh.rlvin- Ih.. ,„|ht is ii,,,i. in .h... .Mvili.,.,! , „nnni,i;.. v,iih
which al.pnc ..nrjiiriMJi.M inn is ..nnrrrncj, ,.n,|,|,,v,.r ^m,! ..nihlos..,!
contrn.-t with (.ich ,,ih.r n. an cjual fn,,t in- an,! a.v, li,(.,v|','.|-,.

IM-.,|,crh- tival.MJ as v.,lnnlary a;..'nis in iv^iuwi ,,, ||„, j, |,,|,,„, ,,,„'

tnniiincc, and terminal inn .,f ih.ir n.hiii..i;>. C.nipaiv .^ :,:,. „„/,..
The .>s,.nrial nic,-ini;iM-„f ihc Innnc- <,f thcs,. thvnyu'^ is ihal tlio

courts. l,y virlnc ,,f ihc -m.rai ,„,.,v,r wliich ihcv cxopm.,.. nf , f,.,--

rinj: fn.ni tiino to timr. a lc;j:il s:ni.-ii,.„ „,. ,„ ,.,i'|..s ,.f ,.nn,lnrt whirh
hiivc no ..lin-r fnini.Ialion llian piilih'c pnli, v. have ,h.rrc,.,| tjiat ca-cs
mvojvini.; the liahiiiiv ..f an .'iM|.|,,v,.r |,, an iaJMrcl server shall h-
'l''"'i''i"ii<'' iiP"" llio a-snnipliun tliaf what i, ...ninmnlv knMU-,, as
'•pnlcrnal -..wrnnient" i. ,,r,linarik d,. 1,1. ,•;,,„, f,, il„„p ^^.|„„„ j, j^
intoinl..,! to ix.nr.lit, and llicvrniv jtisiiliahlr ,,nlv in cases -vhere it is
nlKuIntelv

, »eniial f,,,- the jMirp, m. nf ,,l,viatin.^ '.
e M-,v;„er evil, ft,

the ea>e ,,f tile cntfael ,,{ e,npl,.vinei,i. the ..xisfn.-e ,,f ||,i, p,vfe,|iii-
site .,f a (•iear neees.iiy js sitpp, >ed to 1„. el,.arlv n.-atiwd. +'nr th.^ rea-
son tliat matters will re-idale the:nM.lve> .;,i i-fa^iorilv throiedi the
iMcre operation .d' ilie tVeli,,.. ,,r .rir-ini, re^i 1. Ih in tjie tnaMer and
111 the M.fvaiir. The mast.T. «. :;re ;,,1,!. will !„. r„|lv alive i,, i],,. fart
that, ill these davs .d' i«.e .inp:i ii i, n. the liii.i,i<.'<s man wl,., ,h,.s
po.,r an.] dcd'eeiive ap].liiin.(.s will |„. nin'Me (,, h,,l,| U\^ ..PMind
ncainst those who a\ail th.-mselves ef all the in,,,fov.. nt. whieh tiie
pr<M--ress ,,{ inventinn places within their re;:rh, and k,vp In.tli rlieir
I'i.^iiit, and their statF in a hi-h -tale ,.( eiliriwM.v. -I-I,,. ...rvant. it is
Pili'i, will feaii/e tliat tlie .;inie eetali i. a> vjii-ii e,,ndl|.T \n thepp,,--
I'crily ofih,. niastei'tiin-t aN-cnndinM^ f. hi- ,,w n,r,,ff and sifetv,
:ind will, therefore, slum any >er\iee in which ih.is.M-.,nditiuna are ni.t"

ohtaiiialile."

' '' '
"- '"" ''f •iviinrnl .- ,s ,,1|. -Ans r.,i,ii nf ...,, ., r.i:!,,,,,] ,-,„;im,mvI"'!, uv ,„:.y n.f,.| ,,, |/„ /,,„„„ /•. /,•, ,„;n .,!,.,; f,„ „-.. „m,-1 I„. , n ?-^v ^„, ;/,.,,, s.,,,. v;,!, ,,,, ,„. ',,.:;;;:,;,;:,,.;;''•„;:

. \. W. ,!M.. V, „:,. .lM,l„.
, „„1. ^. n, M,„.|,,ny ,,,,M ;„„ :,ll,„,l („ ..|i p.;,. it-
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Tlin only flaw in tlip licantifully .simple, theory tlius outlined is, tlial

it rciHiscs upon a sniiposilitio\is sU\tc of facts wiiich is notoriously oit-

jxiscil to tlic teachiiiiis of oxiH-riiMU'C. On tlic one hand, altlioufili

there are iiuinerous caiiitalists who coni]ireheiid that it is, in the long

run, for their advantajje to proeuro the lK\st instrunientJilities and t^i

keep tlieni in ifood order, there arc quite as many, if not more, who

eitlier do not ''omiirehend this, or, what amounts to the same thing in

tJie present eoniieetion, are constantly aetitig as though they did not

comprehend it. The result is, that a large projxirtion of the availahle

capital of the civilized world is ex])ended ui>on instrumentaliti('S so

imi>erfeet tliat tiieir use will carry the business of the employer, more

or less rapi<ily, to ruin, and, in the meantime, create for the employees

much avoldahle danger of a more or less serious charactxM-.''' It is

rather a .-tartling position to take, that puhlic pjlicy requires judges

to take under their jirotection a doctrine which not only operates as

a license to the master to employ his money unwisely, either because

lie is simply an incapable manager, or because his greed for temporary

protits diverts him from the c(.urse which he knows to bo. the right one,

but also leaves him free to imiK'ril, by his unwisdom, the lives and

limbs of his servants. Ilow far a court, in fixing the degree of care

which a nuister is bound to exercise in resjH'ct to his servants, is en-

titled to consider th.^ circumstance that a system of business which is

profitable to the master,- for any considerable length of time, at least,

—will not, ordinarily, involve any unnecessarv- danger for the serv-

ant, is a question to which it is not ca.sy to give a definite reply. Thii

surely, if expediency is to be imported at all iuto the question, and the

co\irts are to take a hand in promoting the industrial ethciency of the

nation, a theon- countenancing an employment of cai)it.i»l whidi o|M'r-

ates as a constant menace to the per.sdual safety of those wliom tlir

capit^ilist invites to take service under him is nitber a sorry one to

favor. It d.ics no,, by any means, follow that. Ix'cause judicial ac-

tion, with a -iew to imjiroviug the plant of an emjiloyer, wouhl be un-

justifiable, if it were taken solely on the ground that his liuanciiil

prosjieritv would thereby be p-omoted, the courts should abstain from

declaring that such mismanagement shall Ik' at his own risk, so tar

as it mav unnecessarily endn";;'"' the lives and li.id)s of the employees.

wonlil iiicvilMlilv siibi.-ct. it-i-If tn puli- 'Cnnimro 11ir> criticism .at Uio <I"-i'

lip odium ;iinl " disfavor, ia*iMltii~ 1o of §47. loi^-. >ii)on the doitniic that Hi-

propcrt.v woiilil !« ini-rcM-.Ml. and. if it iiiaMrr's r\,ni-c of iluf ciUc <lioiild I"-

could siicm-d in mamiiiif.' its road wilti In^atcd as an irrclmttaldp ])n>-.iimii1""i

laborers, it must l>av tlioni wages in- wliiMicvi r lie is shown to have con-

crcised by the risks of danjjur." fori'ie^ to common u».agc.
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J 1,0 now s,„.,ul.,.y. whi,!.. in M.is ,v.,K.,.t. i. ui.-rolv ,, revival, undor
n .lilloi-ont l.,nn, „f i|,;,r wl.id, provailcl iK-f.,,-,. tlio „i-,stlo.s of Inl.sr.
l»uc .•o,M„M.M-,.,| ,l„.i,. MiisMon, is In.vi,,.- ,nn,v a.Ml .non. st,,v.« up..n
;'"". i;''""-'l'l" tl.Mt ll... -Iiiti, s u( ..apifnl an nvlativo ri^l.is an.l tlu-
l<-f^.*_la...ns. a.-tinj: i„ f„|| |,:„,n..,,v with tl,.- viows „( ,1,,: Mn.ruun.l,..st
Miinkors ox .„„. .i,v, ,,,. |,„!,|i„„. ,,„. ,„„„.„„,, .,,• ,,,,,i„| ^, ,,„ „^.,.,.

moro an.l n„„v sfi.-t, a-..,„„„Ml,ili,y for il„. ,,ro,„.r .liM-hari,.. of ,|.oso
'Int.os

,
wo„M .vriainiy i,.. ,|nii,. i„ |,anu..„y wiM. ,|„. i.loas wl,iol,

l.on..,|o tins .„.io|o.y. to .llirn, ll.at a„ ...nployor is ,i..n.ii.., i„ roM„.,.t
*"

'"r
"'''''-" ^'

'' ''••" 1'^"' -l' ll'" !..v,„M.,lato,| wraltl. of ,|h. .-ou,-
Hinnity, „ iho ..MJo.vnMMt of ul,i,-|, h,. is s,.,.,nr.! l.v tlio fxnu-nnnruud
'••"•l"nory, ,s „s..,i i,v l,i,n in sn<-l, a way as to t-mpt Lis tViJow oiti-
^ons to <.x,.,.so ,h,.n.s,.|vos to .i.no.rs whi.-I. aro at on.v avoi.jal.lo an.l
l.koiy to oanso sorio,,, I,o,|ily harm. TI,o nsnit of s,,,-!, injnrios as
•iro oonin.only ro.-oivo,! l,y ,|,os,. ,,,i:h,...,| i,. n.o.Iorn in.lnslr'ial o,-..,,-

P^.t_..|..s H ir,.,nontiy tho Joss, partial or oon,,,loto. of ,].c oniv nM.ans
whiol. tl„>y l,av,. of stipiMrtin- thonisolvo.s an.l tla-ir faniili."^ Jt is
surolv not nnroasonal,!,. ,„ ar.n.- that any ,.n,pl.,y..r who thinks fit 1»
';"' ix-f Ins bi.smos, i„ sMoh a way that it, will, in tho l.,nff n.n inov-
t^'Hv ontail tho n.aitnini: nr .l.ath .,f a oortain ,u„nl,.-r'of ..iti.oM.
.in.l, (•..ns,.,|„ontly. the .lin.itn.tio,, of tho pnhlio r..so,Mv...s an.l th.. in-
.•roa.sc of th,. pnl.lio bnnlons, on.dit t.. In- at h-ast, r,..jniro.l t.. In-ar nil

nsihility for ?noh n.vi.lonts as niav .Kviir. Evn if the rc-
snlts c, ho nnoonfrr.11,.,1 ph,y of solf-intor<.st ha.l h.-on satisfaofrv i„
tho sonso assu.n.Ml l,y tho oo.uls, tho stato is fairlv ontitl.-.l to savthal
.n>y niotho.l.s of hnsinoss, thronoh whi.-h tl,o „s,.'of .apit,] l^-oonio, a
to.nptatn.n to eiti/.<.ns to oxposo ihon.s<.lvPs to anv porils i,roator than
'Un,o w n,.h aro noo,>ssarily inhoront. in oaoh omi^lovniont; ovon whore-
tlio aj.plianoos aro k,-pt up to a prop.Tstan.lar.l ..f oth'rioiwv, shonhl Ix^
t.vat.-.l as a hroa.-h of so.inl ,]„,y, i„ „,,,, „ „,„,,, ^j,^,^ „,;, j„,Iioiarv
oii-lit t.i ao,.onl thoni no aotivo onoonraovni.nt. .Mu.-h ni.^ro shoul'.I
•ins viow of pnhlio pohVy Ih^ ,|.,,isivo who,, tho p,-os,n„piions in.lnlc,..!
I.y ;i,o oonrts aro tttfrly at varianoo with fa.-ts. Ir n,av ho .-on.-oilo,]
ili.'it con,,Kn,ti..n hotwoon o.nployors. an.l tho natnral proforonoo of
oniployoos for oon-.-rns whi, h aro pn.porlv i;,ana-,.,l. will oit.Mi oro-
nto oon.h.ions .,f safoty .is n.arly ^,l,^,l as „„, ,va~onahlv It oxix-oto.]
."t tho rosi.l,,,,,,, „f ,,„p, ;„ ,,,,;,,,, „^,.^,, ,.^,,,^^,^ ^^^., ^; ^^^^^_^^^ .^ ^^hn^ thattho most o]on,ont;„-y prinoipl.-s of a s.-h-mifio inchn-tion are

violated if thoy aro nia.l.- the fouii.lali-n ..f a i;vnoral rulo.*

f .'
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65. Servant not really a voluntary agent.—So fiir, ilicicfurc, iis il>

i|ic<'|iliiili <it llic >llu;i
lie jH.li.'v is :i fiwi.ir in liic i]Mi~ii ilir inii' c

tioil Sl'Cins rillluT to Ih' iIimI llir >I:llc lliis 11 riclll to sec lli;lt llic Innlilv

and niciilal fiiciilti.s ..t' it- .iii/oi- >liiill not 1h' ini|);iirc(l unnci'c-

.<iirilv. 'i'iii' Irni' fon-c of i!ii- <•. n-iilrration will lir more clnirlv

midti'st 1 from mm cNMniinal ion < f the scconil of tlio ili<'orics to wliicli

IJK^ <Mnplovir"s IlinTtv of action > ivfriTcd. //:., lliat, as lie and llir

servant nro.n an oqnal fool in.-. . laMcr, in rciiani to iiiiytliitii;- wliirh

lie di'os witli a iiili appiviMiiiion of ilic li-l^s invoivcil, is to !« tn-airJ

iis a vohinlarv ap'nt, not suiijtcl to ;iuy cocpimm' inllnn,cc wiiidi will

savr liini ffoin U^inir (•liar;;i'MMc wiiii tiio con-cMiucnccs citlicr of coii

irilinlorv Mo-liurncr or .,f an a-uni| ti f tiio risks of liis inisitioii.

Tiio (-ciitial woakia .-s of thi- tlin.iv is iImI it coniinit^ tiir coiiri-

I.. liic anomalous position that acliiai (oii:-t raint U sonictliin.i;- ditToivni

from lotial con-traint. \']>.u liir avcra'.'c man it is certain tliat llir

fear of till' disaiirorai.lo. mid. ii may 1k\ fri-iii fnl.coii-ccinciiccs wiiiri,

almost cirtainlv cmsik from llic failure to olitiiin \\orl< or ffo

llie lo-s of a iM.>itioii. mii-t iilways operate as n veiy -inmi:' cocrcivr

intlMcncc, indeed. To speidv of one whom that fear diives into or <]<-

tains in a daiiiicroiis employna'nt as heini; a voluntary a.'M'iit is a nu iv

tritlini-' with words. 'I'ln nri- wiiicli. nmliM' tin in-piralion (d ili

t(-nets of A/;.«e: /'r(//T ei-Mnomi:-ts, deeliire tliat the -miy coercion ot'

whi.'ii tlic law can take notice in the ca-e of an a(hill ..f full a-e :in 1

ordinary intellipnce is i'hy~ieal .•rereion' nre not only unilty o| :i

nai;rant /«7///o y/z/zc //.m'. lait al-^o siaml sjionsois f(.r a view wlii.'li i-

1,0(11 ilfV.'loi.iii',' till' <lortiiiif cf ;i"iiiiili- iiicint.iT of i*. :is in 1lii- i|ni-|i.i

lion of ri-lcs.' Tli.' .•xtivnir vaiilv of uliclli.T \a- -limild |.i> S |,cr ..nl .n •

Mitli rc.nMil<- MS tlio f..llo^^in- rcndci- per . ,...! inlrr-'M. ^.t, l.y no ni.MM

llicni (lo;il.lv inv.-ioiw: -llic -t^lc )i:i-' "lii.li lumnei wit cull clc\ i-^c. c:in hr

.n\ iiilc^i.-riii llic livc< nf licr .ilLvii-. iii;il<c ;i v;ili.l .•oiilnicl. to )my mole tliiii

iind will not [in vi.'W of t.lic iicliiiil ilc- C l"-i- <viil m 1lii< ~liilc. Sirji'sn,, ^.

,.i-io,„ of llic coMits. (lic |,.;,ni,-,l jii.l-. \.M- )..,/, /,•»/,/,.,• r„. iHl'ti Sll 11,,.,.

o„..l,t nilhcr lo liavc >^ii.l -lioiil.l null 417. :ia \. V. S,i,,:,. :i:)!i. " ll,c o,,,, ,-

pniMil an cninlovc-r ii Il.-^lv to in,- lion of i;olr..;i,l Ir.on- i-^ c-cMti.in)

iciil tho live- of hi- employe,-. Ihe l.i-'ily ,l.iie.'cp.,i<. and ii w ii .l,ll^ I

v,.rv liidie-t <on-i,lci:ilioM of |,i1,li,! iMilro,,,! coiii|i,imc-.. too i.liun ("i; -
-

iiol'ii^v (IciiMiiili an ciif.ivciHciit, of this <ii"i.,ii. to ii-.' all rca-otiai.le -kill .••

rule ,//-i.v V. Ciiirtiiia. Sf . I'. U. .f mitiLMlc. tolcM-,itiii,i.' noil, in;: to .,u-i '

(I /,' Co' (ISli!)) .•?: ('. C. A. l:!7. li'> vale, tlie iiiMc^-ary .laiie'cv. 'Ho- i-

l-V.I luil'iier CaMwell. .1. ••|'l,e Mate Hot merely a piivale duly to iiiln^l

lia< re.ii iiiteiv-.l In lli,' |,iut,.et ion of nals ii.n.-iTiicd. hiit a i>iil,lii- thay I" i
'

it- incinlier-. and tlii-^ of the liio-l nlili- slalc. eoni.'vncd in tlie w.llare of r

tari,in .liaiaelcr. In llic ea^c of a eiii/cn-." /»o.« ,/ v. /'/o/.',,,.^ a- <
„„i„„.,| ,.,ni,Invc.., l,c and lii- family arc T ,. r.,. US..) 2 Wis. .,s...

liU,.K to heeome a jaildi.-. el,a,-e: (lie ' <rr. c-|,e,ially. tl... ..|.niio„. d, ,'.

-ame i- line of i;.,- f-milv of an ."!- ei- 1 \-v Lord l.ramuell. dc^idci.v i
-

,,'|,,\,.c killed li,c cinmuMiu v>..,,ii .I,,ef of !i,e r,id;,a.il isi">n-il- -.I

I,,,;,. t„ liav,- a- i„',eli ii.tci.-l ill liic .v.: /„/-. ilea-., -in \fri,:l„,r:i v, <, '

jiiolctioil o t the life ami lim'i- of a \\.s/.r.i A'. Co. (ISS'.i) U. I!. It '.; p.



s i'o\ nv\: (AIM-: tkstki) mv skuv ant-s k\(.\\ i.kdok. m
•" ^'"•'•""•'' '"'111 with Mini-c ,111.1 .•UIH-, -,.„>-. 'I Im. vv.A iM,.iti.„.
<'t n.ni.H.. „ ti,;i, 1,;, ••,„,v,.m, ;i,m| ,„,i hj, „iii. ,.„„-,.„tv" It, is
Minplv in„M/i.,M ti,Mr, in llu^^. nni...u,ii/,i.,i: .i,n>. uIm„ rv.rv .luir,,,.,

IS Im.II.m snl,j,.,.|,..i In ,1 s.„|v|ii„M- Mlllliv-i,. MMV .•nl,-i,!,.rMl.|..'l,u,|v ..f
''ll'<-Mt.M| „l..|| .i,Mi:,| .•nnlili,,,. t., .Irlrn;,il,r llir rin|,,, „f ..iii,,,,,', „„
'('••.•ISV|n,l|-tin:, tliMl ,,l,V,i,-;,| ru,,, ,,„ |.i, „, IIMIV I,,- | . . ,

I ir;| t, -, j ,,f;,n ,„.t
Ulli.'ll M s,.,T,IMf .Inrs I,,.:.,,,,-,. !,,. IVmI'- I|„. -nlF-ir^ ) .P. . I ll.T, I 1,V tl„.
>!f..kc .,f il„. \vlii|, ,„• M l,|n,|o,„,n. M.i.l nut ,,i „,. ;iri w' i,.|i ii s,Tvaiit
.ln(~lM.-;,iisrii<. friirstli,. si.ll,.rili,i;|.nM|i„v,| l,v i n.i nil in,,. | f j, „,fO
n-t tur i!,,. intM,s,.lv MTioiis ni.tiiiv .,|' tl,r -,,1,,, rt. c„„, w.,i,|,l Ih. .lis-

V"-">\ U. .«MV ti,„t .-, .i,M.|iii„. \v|,i,.|, |„vi,i„l- I,, .liiiVn.iitii.t,. iviw... ti

il- IhmIiIv |„i,n citiM.,! I.v ,1 i.lnu-. „,„| l,v ~i,,rvatiM,,. |,,,t,-,k,., l-,, |v
"I -i"' lii'li' rons. Tl.c l„ii,| :,i,-,inlitv ..{ ,ir,-iM,,ns i.jiM.I h|h,„ this
llMlliHl.,.1 c,;,,,,,,! i„. ,iis-„i.,.,| i,_v V,,||,.hin- i„ ;,i,i Ih,. MiMNilii, V„h nli

I. VS. ..((, .is \\,,k. 1!..|., 11.,. ,,4 .1. „„.„, -„i|| , ,,„., ,1, ,„ 1^

-ul.^-.,....,.. ,l,„pt,.|- wl.i..|, ,1 Is ui,|, ,ln„.,., ,„M„. t„„„ ,1,.. I,...,
„:„'•,

;'i'i''"""'> -^ .i.i,„.„„it>: .\!o,.,iiv. -.^-iii,., „f 1;, i,;,, „„,„ ,„;. „r,.n

WKo.i, ..r, ,v tl,,,.,„.. .,,lH.,»i-,.. ,„..,. .liiv.. ,1„.,„ 1., .M,.,.,.,,! ..n,|,l„v, ;,

".I" iv.,l,!,v .IM.l ,„l,.lv |,..,-|,„,.,. ,„.y ,.|oy,.,' ,!,„., i„„ „!,l,,i„ „ li,.,.,J,. ;

''"••^ '" '-••- '"' "i-M n,„. In,'. Liif i,i, ..„„„;;;;...:' ,„ .^
'•

^:

' "^' ;"' •-•: ..n..M„„- ,|„,y i, , !,..,„ ,„ „„,„.,.,..,„\. ,1, ..,.,11,., .,.
.mI,Ii.,Mi) his ,,iiM-ir.;,| |„|„,|.. I,,.. I il-.-.,, MTiU thll.l 1..., ..„., ,,.

;'
v^'T ;•• !•

'" .'•- -' '— ''-'" ..-'
;.;' i.,^ .li. ^'ti':

:

n,y ..„„ln„., ,,,. ,1,,. ,„„M>,:,1 s,.,v|.,.. ,„„n lif,.. u„„l,l l,.,,,,,^.. ,„„ ,„

--i .,f l,is r,.„„.,ly on 1,1- ,.„,„,•„,. If .1. |!„, i, s|,„„|,l l„, „h,,,V,„I , I, 1.:
.•1... 1,0 s„,.h ,.„„,.„,.,, „„1 l.„,.,vin^l.. .i,„l„,s „h,. Ih„s -.!,., u.,.,1 int , , 1,^^
'"Ml iin.l m,.,,. ,l„„,u....-,.„s ,.„,|,i„y„„..„. vi,i„,| .,|,i„i„... „„ ,|„. ,„..,ttT.r 1, ,,1 .,.

I'.' ;l,.,...|,ts Its l,„.„|,.|„„| ,.i,U,.- , „ ,„.,„|„.,J ,„ ,,„. ,.„„,,. iVi,'; I
'.

,, i

. >. .\i„. l.i|,. ..!.;. _ .\. |... II,,. ,•,,„„,.. ,„.„„,. ,>,i,v aU,, ,,.,-,.|- to til,, iv-lu- MV,.,M,;:,. „„„i. h.,»,.v..,-, ,-.„,„ ,1 „„,|.- „f ,.,„,| K.I,,,, „„, |_i,„„,.^, ,
"-'""'• ''""i;i—M .;'i .:•. II..- i-n.-h. :.. .1.. i„ )„,, /.', V. rr.n..r nss: ; riu-Mi..,.s i,u,. ti... f„Uo„,i,^r show: -Ti.,. 1,1 ,,. n. uw. r,i:. .:.-,:. ,i„i .-,; ,

'

,,
'1;;

n,„.
. . ,„ „ ,.|r,.,.,s l, ,.,,:,.! ,. y. s. 7. :i,; U,.,.l<. I;,.,,, .-s I . .l,:,.. , i,,;:

;r
"l'l'»'-^IV,. toU.,,.s ,1 ,„i,I„y,.,.,. i,„ ,,„. ,l„.,„. ,!,:„ :, „'.,v,„„. ,, .

""' •"" "'"- '•""il"''l'-'l K' <• V. Ik. li, I,, „„. ,, ,l,.f,.,.,i»,. iii-l, iiii,,.,,lnl-

t" lli.ni, ;iml i,l|,.|„.ss with .safety. The i., , o/t ,ia.

'nmuon
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lion I'll injiiriti, fir tlic iiltiiiuit*' (|ui'siiiiii ti> U; sottlod is* wlictlior, as a

iiiatUT <p1' (net, till' servant, (•(Hiffotiifd witli llif altci'iiiitive of throw-

ing H)) reiiiinu'rntiv<- work or of cni-ouiitcriii!;' snini' aliiioriiial \)^•r'l\.

Is nallv tv//r/(.s ,' ami tlic (lct('riiiiiiati.)iith -f ll ii^ oiic^lnni iKH'cssanlv in-

vo|v«'s ati iiivi'sti;ialion iiitu the actual rclatinn- df tl;c niaslcr ami

servant, and tlie triw eliaraclcr of tlic intlncm'cs to wliieli llir servant

is siil)jo<'led.

66. Alternative theory sug^gested as being the correct one.—It would

.seem, tlien, tliat n( illier of llie tlicnrics to wliieli ihc ritilil of an oni

|ili«_\er to eondiict. Iiis liiisiness willi idinni'inailv daniicrons applianec .^

is referred will ix^ar elnse exaniinalicin. 'I'lie milv .-M|i|ii'rt i4 nne is

an liyjMiiliv'sis wliieli re|ires( iii> a fal>e and ilisci-ediied view uf pidtlic

[xiliex-. Tlie onlv snpimrt "I' tiie cither is an h\|>othesis wiiich ascrihis

to the Word "'vidunlarv" u meaiung whieh is at variance with tJie most

obvious t:ifts.

A eorieci view of ihe siinalioii, it is sMlniiilfed, cannot 1h' arrived

at, uidess we \<hollv eliminate from the i|m'sti.pn tlic clement of a

freedom ipf will wliich has nn existence, except in th<> imaj^imition nt

a cei-fain sehmd <A' ( iiumists, niid report to first principles, for tiic

purjiose of ascertaininji' wliat standard of diliu'cnce is d(Mnande<l from

the emplover i>_v tiio^f ]ar!.'e considcrat.inns ot puhlic policv iipoii

wiii<-li. in the last analvsis, the wl de law of ne-ili^ience may 1m' said

to rest. If we view the suKiei-t from this staiidjHdiit, all the ditliciil

ties of the sidiject will Vanish. All tlii'.t is necessary is to construe, in

It manner appropriate to the ridations of the jiarties U^ the contract "I

servicts the princijile that no person has a rijilit to l«'«'p his projK'riy

in such a condition that ]KM'sons who, with his consent., are broualii

into (dose relations with it, will he lik(dy to receive injury, ovon thou^li

they may exendse all t!ie care which it is jusfitiahle to ex[)ect from

them under the (drcunistaiices. If the decree of care which the ser\-

ant must exercis<» in order to eseape injury is ^reat(>r than that whi<li,

considorinjr the exigencies of the work, and other ^natters which an'

likely to divert his atientiou and ]iroduce a temporary for{!;etfldllc^-^

of a known dani;'er, it is reas'^nahle U< demand from mm of averai;r

piudeiice aii<l averape ]i(.wers of ohserxafion, then it may he fairly

maint.aiiie(l that the !ri:i~'er oui;ht to hear the responsihility of any

accident which may occur, quite ii'i'<s|iective of the (luestion whether

tlie servant was or was not aware of tiie naliiic and extt-nt of the dan-

ger. The acceptaiic<> of this principle would not involve cr.v very

startling chaiiiics in the law as we now ha\(' it. It would merely re-

quire n» to fix the standard of care incumbent on die master, with a
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view to tl.o (•.,„8i,|,.rati..n tliat, ns ll.r i,,,),!!... -n .„,. „i , f i|„. ...rv
iin(, 1.. i.MTcIv that ho will MS., unlinarv .liliirn,..,. i„ ih.. liM.lmi-.. „(
his innctious. it, is a !).viu-h ..f .Intv ii. ih.. nu,M.r t.. k.. ,, hi. i,r-tn.-
iriciitaiili..- ill sn.'h a (•on.liti..ii that nr,|i„i,fv ,lilii;,.|i,.,. will im.i •!-

wa.ys sav,. the ...Tvaiit tVoni it.jnrv. A i-,.!..' f..r,M.iiat..,l n^.m this
iKisis WMi.l.l „.,, make th.' ii,a>t.>fati iiisiiivr, tmr vvo„l,l it M,.,.,.s,;,riiv
'•''"I"'- li"n i.al,!.. >i,i,,,I_v f„r th.. n.as,.,, ii,at liis api-liaa-vs w,.,-.. ..hl
""-I nn|.. r(....|. It w„nl,l naivly tnak.. his liahiiitv .h.,,..M,h.„t i.|..,i
whcih.T ii,. hail or li:..| iioi a.'I.Ml min.a,„,na!,lv, ai.d. tli.ivfor,-, n.-li-
gently, ill linMinn...,it iiulii,., ,i„.Mt. t.. ,1, u-..i'k wlii.'h, at .•.fta'iii ." n-

.inn.-tiHvs ,.,t i,Mlik..|y f. arise .,|,| ,„,t Ih. ,,.r|-,„. | satVIv without
lli.'(.x,..vis..ul a .lr,i:n,.ul-,.aiv whieh no faii-iiii.i.lr.l, coiishhTat*- pet-
son wolil.l .h'tnaial In,,,, a servant. Sneli a rule w 1 ,i„, i,„,,,,„
liny hi.rMei, niH.i, th.. et„|,|,.yer whieh a jiist and sensihl.- man wo-ihl
in. nnwillinj: to !,..,•, an.l wo,il,| ,.!r....|uallv prevrnf that .•ruel ah.ise
'' ''" 'h'etn,,,. .,f a>si„„,„i,,„ .,!• ,i,|^,^ ,,,,i,.|, |,.,^ ,,,,„,, ^^, ^^_^^^,,^ _^^ ^_.^^_

hiiler th.' t(.-lii,g wilh which eapitalisU are r<-ar.h.l hv the- w..rkin.'
(^lasses.'

" "

'Tho ,.i.,,r..,,riMt,.n,-s „f «|„. f-t „f vn. A. ,,„sl. Sr... ..-|H.,.i„ilv tlioseiala ,tv wlml, ll„. „,_...., |,.s l,..,e ,,.„. i,. «l,iHi .'art, l.,n.. ,.,. aii.
'

i„. J,

"

l"w..<l a. th.. on.. ... wind, „II oil,..,- ..„„. „,.fs >i.-l„ to r,...nv,.,.
, ju

',

r.....,;,n,i/..,l viitaally. .f „..L .N,.li,.illv, „f „, al,.,V.. lailwav tra.-k, (SS 7 71.a muMi- of tl.e cases eiU.d in chai-l.T l.y unyua..!...! amd.inory (JJ 7ol 77)
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71, (>lij.|.|- il,ii|.ji.|,>ii. III (.iii|ili,\,.,., (Ill t!ii. ti,|i, ,,f ,..ir.^.

,/, ( iiinlil inns |i,.|,| III iiii|iiiil iii.jli M II,.,..

II. Ci II lilii.ii- li(.lil iiiii 1,1 iiii|i,iri ii,....|i:..,.iii.,..

,'. ( '<iii\, nil II,.,. <ir iii.,,.~-iiy .1- jti-l ifyiii^' cli.ini.nts.

7'2. \\;iiit (if fiiiiiii^r 'if liiilw.iy ti:n.U,.

T-'l. ( •iii|.|iiiL.' ;i|i|ili.iiii .^ lit i-.iilw.iy i-iii-i 1111(1 Iiicdiii'ilivri.

71, (Mini |iii|, (,r a|,|niit(.|iaii(.|- (if r:iil«ay iiir« mid I(i( mtivos.
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II. I.ialiilily )i-l(.il liy IIh,- -i.in .ml "- kii(.w1( ilv.(' nr i;.'iiiii.iiii.c .if (lie

• iiiiilil iiiii,.

c. l.ial.ility II, ;:,iliM.i| (III lli(. L'riiiiril tli.it a iii.i-lcr may .any oil

hi- liii-iiir-, ill hi- <iu II way.

(/. < laifiiniiily .ir iKHii'diifni inity to ii-ap'.

(
. 1 111. |iii.l..iliility III- im|.ii,l)aliilily uf iiijuiy r.'^iiltiii^' fnuii tliu ma-

clniiiiy in (]iu>li(jn,

77. I!<.vi>Iviii}; shafts.
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7H. I:m,|,!..v,V )ii,Mlii,v |.,r i„jii,u., ,.,.i«..l |,y viri.-.n .ill...|- mec-lmnical

7'.'. Ml 111 Inn ..

Sll. I ii-imi,|...| ,,[„ riiii..". in ll.«,r., ..p.ii liaf.lnvaj-, ,l<j.

HI. Nlll.-I.iiir,.. -,|i. i.llil!;.' \i,l.,.|,r uil.,.<.

N-.'. SiilisluM,.,., yidtiu' <ilt |i..i.,,i s fill,,,-..

H-l. .\|.|.|jiimt> fi.i i!i\ii,.j ..iN.pMi, »iiiniM- .,f .liiii-.T.

I! I^.ul.l^^ .MSM. ,.^ . .,m„,,..x.* .., as a noiu.ai. m. v n'sm-iiv, c, sp.,ha..ic
< II VIIACilll.

h4. ('(.iiaiti.,,,, „f r:ul».,yl,.,.J..uii.l ^i|.|Miil.ii,ii.v. I,> rtlii.li II,.. ,„f,. oiHfr-
ittmii cpf ir.ilii, i, jijiilfcl.

«.>. Tliltk .•iili^i.lcn.l ;l« ,1 f.i.,lv\.,y fill Mniiiit*.
". Tniik ::iiil riNi.ll.. I jt-df,

'' '' I <'li-liii. ii..M> Ml 1,1 ihMi till' tru'k.
8(1, (ll.i,,u <l,iii-.iM,., In ,,np|.,.i,i, ill iiMniii;, t,,,jiH or rn!».

". Oil III,. ii.iiU.

/' AlntlL-i'li- Ihr llM.k.

' \liii\c llii. Ir.ick.

87. Itiiilvv.iy fi iiiiH

N><. liiillir..; .(i,i k <i'i r.cilwiiyn.

S!i, \",lii,l,., ,ili,r than lli ii~,,I ..n r.iilway?.
IMI. .\|.|.li,iMcr» il,.i-r:c,| l.i.ii|,,„„( .,i lift li,..n y nlijrrti.
;il. Kl, VMlMIS.

IIJ. \.^-(U siilijiMhil til tl,r |iir>-.iir.. <if -I, am.
!•;(. .MixilliiiKi.iH a|>|ili iiK 1^.

!U. Iiii|iiil'i<'t iitlarliini lit «if |iai I > of ii|ipai-.ilin.

!l."i. . Mill.. 1 Dial iiMHiiii(.|ii- .,f iiiMililii.iv.

'm;. ell. my... Ill 111,. |,,,i|. ,,|' ni.i.lijii, s.

HT. SI 1 11. tuns.

lis. Iiijiiii.- ,.ii..,..| l,y f,,|li„;r ,.,„.|,^, ,.,,,.,1, ,,|i,|,.^_ ,,te_

nil. -In iilliil- h.ivy Mil. -1. inc. w.

lull. I lllillalilcl ii|..nili;;-.

Itllla. Siirfaii' of |.iiili.. II,.,.,., rtc.

nil. (,.ii.|iii.,ii^ .•\i„.-ii,u a •.iN.iiit. t,. li-k of injury from fire.
Iiij. - ' hiiiii iiniciii- i.f cli'iii iiiiy.

Ill.'l. - - fli.lll .'Nl. Ill-loll-.

lilt. from .laiiycn.ii- jliii.l.s.

In.V l).f..tlv.. li-litiii;r.

liMi. rii-cauortliy slii|M.

1(17. Iii:iui-i)ii,it.' \i'iitilal ion.

Ins. Ina(l(i|iiat<' |iro<i'. I ioii a^-aiiist srvorp fo!J.

Mil

66a.-Introductory.-FM ,|„. |„n.o..i,|o. ,.1,;,,,,,.,,, the r,i«r.. Imvo li,.,,,

i^l'iniio.! iitoli'i- lirM(lili;;s .li-io,!,.,! t,, cNliiliit t],,, .<,.,, j„, ,,,,,1 ,^,, ,^j

ilir .i^ciicimI iiriiici|ilo- n|M.ii wliii-h tl.c.v fnni. This mi.tli { ,.l,i,si-

li'Mti..||, l|,,VV.V..r, is qiiiti' ili,i.|,..||i:itr In lil-ilii: 'Mil fully liir ...MiMi.r-
'liiKirv (•(.iitlii.t ,,f,.|,iiii,,„ wiii,.), ..xisis Kotwcrii the Ciiirfs wiili ivo-,.,!

IMiic ics|„,i,siliilily (.lCiM]il..y,Ts fcr iiijii|-i,> rccfivcj iimlcr viicillii-
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itiuuH'H MurnfinHv i<l( iitiriil. 'I'liis ili lict it ix printiwrd t<» supply ii>

till- t'olli'U in^r M-clii'll-* I.V liri'illiuilli; llic i|<i-i>iin||. w ilh rrtVl-clK**' ti) llir

»lM'citi<' iii-tniiiu'iiijlitii-i uliirh xMTf llir .-ulijrci i.t' di-iiMi.'-iiiii. Tin

I'llllnlil' Ciihllilli'll illln Wlli'll, llf llilK Kllllltllil IV »l|l.\\>, lllc lilW IlilH till-

It'll, ii'* II rrsiilt. iif ilii' t'Viiliitiuii lit' iliM'friiic wliicli Im* Ihcii f;>>iii;; i.n

MiiiiilfiiiMciii!«l\ ill II L';rr hiiiiilKr nf iiiil<|Kiiiltiii jiiri^ilii-iinn-, i-

liHi.xt I 'iinililf, wlicii it i-t '••ii-iilciTil tliMt all lliusr juriMlirtiniiH c.i,

hiitiiic p:irt-. ..t' wliiit i«, ..iic'iiillv niul i iiciiiiiciillv, a xiii^I iiiiiiv,

iiii'l lliiit ll i> t'lapliivcis who iii'i' llii' ili't'<'ii<liiiit.-< ill liiK' ti'iiliis lit' iIk

iicliiiii.-« of tliii* il('!'ci'i|itioii arr railwav I'miipaiiii'!* wliojic biMiiici^i* utiin

(Mrmls <iv«'r >c\i'nil ililVi'iciii -tales.

'I'lu« fii-«'»i wit.li wliirii \M' liavf t,ii ileal i:i.i_v [»• ilivii|i>il, Urua^liv

B|K'akiii^, into two main eatiirinie- : ( 1 ) 'lln -c in wliirli the in^iiii

iiieiitality wliieli eniiM-il tin- injnrv wa-t it: it-^ imrnial CKnilitioii, the

^I'aMilncn <il (he iietiuii Uili;; that it wa.s ne;<li;ri'lit Id IIHc that kiini >>l

in>lriiiiieiitalit V : atiil (•_') tlnl^e in wliieh the circiiirHtjiiiceA wen- nU

lioriiial iiiiii lln' serNiinf >eeks t.u h xer uii that };rniinil. As a jri'nei;il

rule, the (liviilinj; line Utweeli iImm' classes is easy til (leliiK!; t>Ut lit

pertain |M.ints ihey faile iiliiinst iiiipereeptilily iiilii eaeli other, an<l it

is ol'teii far frmn easy In ilelenniiie whether a iLjiveii case r-hoiild be j-"-

ciiriicil f/> one up to the other. The inciiiivenienees which may ari-r

frniii this soiint' uf iliiliciilty have Uin. as far us possihle, ohviaii'l

by abniiilant criiss-refereiices iM'twcen the xariniis section.s in the Ia^o

iihtitles of the chaijter.

A. InJLKII.S CAlSKn ItV ((INIMTIONS ok a normal OIJ I'Klt.VANI NT

(iiAitA( r;:it.

67. Railway tracks; generally.— 1 he ^'eiipi-al nilo is tlint any ppi-soi:

wli'i itiaiiitains a railway as a part of his plant is bound to exen-i-r

onlinarv care, to the end that it shall 1k> so const rncted andmaintaiiM 1

as to 1k' riasoiiably safe as a place of work.' For the piirjxisea of ihi-

'l'ift'1,1 V. Surlliirn It. Co. (ISliO) U iVAiV v. AVi7. w/Zi ,f r. /'. ft. Co. (lOiiin

42 N. II. •>2:>; lUilirurl; v. Ulil <'-,li,itii 127 \. ('. 'Jll.t, :t7 S. K. 204; Vui//'"'. II.

ft. Co. llslMI) l.'ill Mas-. •4117. S.i \. i;. i( //. ft. Cii. V. 7'ii,i//'.r ( 1S!»(I) '7!! Lx.
32."i; Corhitm v. Kuiisiis I'ihi .f S. I{. HM. 14 S. \V. !I|H, ami tlic cam's lil.l

(<,. (IS!t;!) Ii:i Mo. 4IIS, 2(1 S. \V. IIMIII; ill gS CS. till, iiii.tt. A <oni|)laiiit fi;iii..<l

LilHi- Hut I; A h't. S. ft. «'o. v. Vds.s mi Ilic tlifiiry that ii railroail <oni|iMy
(IStl2; Ark.) IS S. \V. 172: CliiifHii, d- liail laiis.il injury to :i tirnnaii liy Ini

iV. W. K. Cii. v. Dcliiiiiif (IHllii) lis 111. iiij: to iirrfonn its duty in const rm I) til'

Alip. :t(l7, Allinni'il in (1S!I7I li;!l III. hikI hi .iiitaiiiins; a saff roadlhMl i- iimI,

TiSI, 4S N. K. 47li; I- niqip v. .S'loi/x Cihi ilrlimrralilc. Cliirrnii, <C .V. 11'. ft '".

rf /'. ft. Co. (ISS7I 71 Iowa. 4t. :12 N. v. Sin II (1807) 45 HI. 197. U2 -\mi.

U . IS; Kosiiiliiiiiiii V. SI. I'liiil ll- n. ft. Ih'c. 200.

Co. (IbSS) ys Minn. 17:), 3(i N. \V. 447;

1 J. iM

^h%
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ml.' It IS iiMMiaf.Ti.il wl.rtli.r il... ,.„ipl..v,.r i^ ,,. i. ihumIIv (hr n.so, a
'inpaiiv .-.ipii;..! in iniii-|H,ii,.ti..n „, „ ,..,„Hi...ei .-Mrrirr, or a e.,it.-

l.;n,.v or in.livi.liinl o,m ratii.u' ,i niilwav „, art a. ,.nrv |o .,o,„,. otl„-r
l-iiHiu^-.- a-., a .-oal ro,n|.ai,,v.=' or a ImnU'r niatuifa.linvr w| un.s
•'ii.l .on.lnffs a railn,'.| niiminj.' Iio,,, hi, „.ill to il„. ihuU-r.' It, i.s

''" "'''=" ''"" '' Mi|.lowT iM .,|iiailv iial.I.' ul„.tl...r la- .•onstruri,..!
iIm- ini.'k tJiroiinl, l,i.^ ,.„„ „;,,.„L^ „r Hn,iiir.a il aft.r it.s con.i.l.t.ioii
li\ aiiolliir |iari\ .*

68. Conditiom of tlie permanent way which affect the lafe operatir n
of train..-,,. /,,„„/;„„ „;• /,„,/,,, ., ^o,,,,. ,i..,.iM.,n, ,r,.a,, ,l,„ |.„,„i„„

I rla- trark, uiil, r.-anl lo its rurvrs an.! ura.ii.'nfj*, as Mu}i a [Mirc'lv
laMMr. .ihir .piotion xvlnH, a raihvav company is ontitl.-i to .H..ttl',.

l-f it-.li nn.lrr lli.' -.r,, ii,| prinripl,. .xi-lain.Ml in cliaptrr v.. niilr.*
OiIh IS pro,.,,..! np..n lli.. il„...rv i!iat a jury is warranto.] in Hn.linj;

I railway .•oinp.-iny ;;iii!ty .,f n, irliir.ii.'.'. wli. iv it lias !.K-at..l ii,s track
"I'll -'lines s., .,||Mrp as t.. ..r.al.' an iniinin..nt risk of .!..rai!tnrnts.»
II"' ini..r..iir,. ,,f iicirliu,.,,,.,. niay 1.,- siivnirflicta-.l l,v ovi.l.. slaw-
iu'j: ilial l!i..cMrvr in ,pi,..-ii,,n wns p,..-Mliarlv .!ani.'orons. owinir to itrt

l"-iflon with r,.laiion to the -ra.li.nls.'' It n,ay also Ik- « ,pn..sii.,n for
'!"• jnry in .so,n.. insian..,.s wln-tlicr a si-ling i:^ i,r.,p,.r|^- l,„.at^.a witli
I'r^ai'.l to the adjai't'iit structnn.s.*

is''r;"MH' u.''";;;'i ''s's'
w

'!,--
''"• .!" ''','" 7"'"^ ^" '•"•"' •-" ->-t <»

-I. I. l.u -I, a. 1.1,1 .., l„y;,,n^- ,;,,). ,ll,„Nv. Il.irt llS!i:i| 7 \V;i,l, ITS ll

III. Hill, til,. s,,„„. ,.,,,. „,i,l „,i,v:,s />»„/. /.•(•„. (issih ;i!i |.-,.,i 4|. it

>..> U.i.'U ,„ „-,. In ,. ,.„,„ ..„,r„.,.. tl„. ,ii„.,li„n «l,..tl,..r a si.lin- is n,m
..." V. .;i<n,„ r...,„rr„. i |, „,-, ,|y .„„-, ra,..,!. l-'.r ...lur" ..as.^;!

,.!?-. V ^'t:!''""^ .
'v..;^:u.:;:-;;.;l.-:^;;:J,!;;;,f'-,l:

..no l.r.u.„l..,l ,.„j;„i,-,.,- f,,„„ ,,1, ,„„ V, Su„tl,r,n l{. m. (1S!17| -'7 C (•
1..-. ,. „n .1... ln„.k ,„it, III,, ir.on w.s A. -.'ST. 42 t'. S. A,,,,, .'i.l^ yj I'v.l !.7n

.'

•.i|H..l III t,„„. 1„ nv„„l il„. „l„,,,„., „„.,.,„i,.,i „i,„o„t i„.,...l..r„ii„.Ml„. .,„..."|
'.....;. A ,,M„,,a>n- .•„„,i.,l U- f...Mi,I ..f ll„. t,.„i„. |„.f,.,,. j^ j, ;;,J ,„,

''1
'

.....l........ f..r II,.. ,..-„„ ,|„t il. I,„..„.s I..WS a .l„„l,|.. ,.„ru. '„ '

,ar, 1 , ,0

I'm I
..,•,• ,. ,

-'"h,,.,,,, th,. ;.'|-,„l„.„t is ai,t to .aas,. a <l..|ai
il'. -'' '"\/ '" M'P. '" •"> >;. W. „„.„t (,l„lr,.s,„n.ll. .t s 1. /.• r, V.,-<. nor fo, t „. r,,a-on ,|,„t n„ a vwy y,,,-,/ flSI.S; T.'x. Civ. Aiii- 1 4ti S w'
":::.^.;'l";i .'n

''•';^ »",;;-;';"" tl,o 7-). This oas.. i, s.rani.I|v- Z-.ti^t-

k h, r:,„l V,':
'•; '""" '•" r"' "" •'•'•'-'"" ' ^ho-sa„» .»urttik. Ihis fii.l. I „i^' It i„.o-.aiy. cit...! ill i,„to I, ,„,„.„.

*lit.|,.ver the car- ure to be taken down 'As, whore the evi.l,.„,.o is that a

,;. i ; »: 4.
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b. Bnihiis.-—N('i;!ifi(Mii'c is ]ir('flic;ilil(> (,i tlic cciiistniftiipii nl

liriil-^i-s wliicli iirc dl' insiillicicni -ircniiili to wiili-lj ml llic IIimmIs in

llic wjilcrciiiii'scs wliiih llifv .~]i:iii.'' nr ;irc linl stmiii;' (•iiiiiii;li In .-U|>-

jMirt llic rulliiijf sinck." Sic •,\\<i< Mibtl. '/. iiifra.

c. ( 'lid II III Is for llif li isi 'iiirijf iif suijihis irnli r.-- It, is iiciilin'cin'i'

• <i liiiiM a tiMck williMiit, |ini\iiiiiii; I'liamicls nf siilliciciit si/c tn prr-

yf\\\ the ; iiiiiiihilinii 111 water at jilaccs wIk re it will emlaiiger llir

seciii-il V 111' tlie V- .HI 'i."

uii"i'ii--.-^ii i!\ |>l i •I'd 11iiiiii;;Ii a piiiii'ii' roMiili'V, fur (lie rrn

II' II \\.il.i (.1 I ^. sii -111! Iliiit tlii'ic i-* LTiriiti'i' liiiliilily to uli

• i.'iil ihii.oii niilil ^t nii'tiiHi- lii'iii;.' Iliniwii M|miii I. In- Inirk

iiiiliiiiiil ('iiiii|iiii

II .^uil(|l jll-t 1'

lliiil t.lic iliinyi

lint. Ik' -ITII t.ill I 'J ! > v.- »il .111 I'll! ill III!' lillc Cll-r lliiill ill t llr citlliT. .,,..1

fcrt of il. li'iiviiii; iii^iiiinii;.' vine Id it. is iiiniiii'st inlliilily true lliiit iiiii' uli'

>tii|i llic triiiii. )(iiiiiii V. Sjiriifiif,!. I!. riii.Mi.'r-i iis an rin;iiiiM'i' (ir iitliir t.riiin

it- .V. 1. /;. (•(/, (IS'.I'.M -I.') .\|i|.. |)iv. Illlllil ll|iii|l :l lillr lllllllill^' ;it tin- fm.t

:i!tli. til X. \. Sll|l]l. 'Jllli. 'I'llr switch 111' 11 llliillllt jill rilllLTc ll~-lllllcs the ill

ill tilis case u,is niisphiccil liy a simii- criM^cil ii-l< iliie U> tliis fml. In mi
•^I'V. tlicr lll-C. llllUCVl'l', lIlN'S t.llC C|ll|lllHir

'I'liii' Ihiiilr if /. //. <''!. V. I'liirirr iis~iiiiie tli<> ri-Ks ami daiiu'cis that. ai.

lUdll) I.'i4 Iml. Ilsii. IS I,. I!. .\. ."ilJl, eaii-ril liy iiculi.Lrciice on tlic ]iait of thi

railway iiiiii]i.iiiy. What, will lie n-

it i|iiiicil (if a (iiHi|iaMy in the c\eri i-.

I lUdll)

fill \. 1:. L'JS

" I'iiiihiiii r V. I'.iii U. »'ii. ( 1S7II

N. .1. I.. I.'il f iinlinaiy c.aic in coii-t iiictin;;•N. .1. 1.. I. II. 01 iiininaiy c.aic in coii-i iiici mil' h
'' Itiiit.iiiiiti V. Sfiiilh Ciiriiliiiii If. Co. track will vary wit.li circniiisiames. \

(l.STlii S S. ('. N. S. IT.'i. licrnvcry is iiioilc of coii~(.riictiiiii which inij.'hl h.

iilliuvcil wlicie till- le-iilt iif the ilcl'iit eiiliicly safe ill the case of a line run
i\c arran;;eineiits for thi' drain, lijc is iiiic.i- tliroii_di a level country iniL'liI I"

cither til. It a |iiivtiiiii of the track i- wholly iiii-afc if a|i|ilicd to a linr

waslicd out. t Mrlhi, I II \. I'lnlnil riinniiiL' iiloii^ a inoniitaiii raiiu'i .

i;niii(h I III', II /'. /.'. Co.
I

lss:!| :iii Kan. llic cni|il(iyce has a ri^dit to expi'ct th.n

tlS'.t. I I'.ic. l:i!l: r/i./i.si \. Iliiriiiiii ((• a roiiipaiiy operating' ji line, wliich K\

.\. If. It. I'll. |IS!i:i| l(i| Wis. j;.-!. SO rea f its liic.itioii is snliject. ».o c.i'

.\. W. 7."i-: liuiiiirr \. Wimiiili ||smi| tain ha/ards. uill con^triict the lo.cl

7S lex. :i:!:t. U S. \\ . T'.llli: or -inks hcd and track with dnc rcfercme M
tlSiini.t V. I,'i,hini,iiil ,( /(. //. I'u. |IS!I2| such lia/aiils. If the conipany lias n-d
,SS \a. sill. II S. 1;. Till; Shilirr v. SI. due care in the con-t met ion iif its linr.

/.oiii'.v. /. .1/. il- .S. /.'. Cii. Ilsill] lll.-| havin;; rcL'ard to its „,indiindin;;s. a'l !

.Mil. 111:2. hi S. \\ . ."I'.U I ; or licinincs too yel, liy rci-oii of iu prii\iiiiity to iiioni.

soft, to .-n-laiii the wci;;lit of traiii~. tain-, rivers, or other natural olijiri-.

I.iiuixrilli •( ,V. A'. To. V. I\i 1,11,1 I- there c\i^t daicjcrs from lamNlides .1;

(IS!I!I| l."i:) liid. Ills, ."ili \. v.. !i:il. In o\erllo\vs or other like ca~ii.ilt ic-. a pi 1

cariyiii;.' oui this olilij;at ion the com- smi ciiteiini; into the service of t he nei

paiiy iiiu-l c\iTii-e. in nioiinl.ainoii-, paiiy as-nmc- the risk- caii-ed thcn-ln:

count rii'-, a dci'iec of i.irc ]i|-iijioi-l iomd or. to state the proposit inn in amniiii

to the incii'a-cil ri-ks in which the How I'miii. lie a--iimc- the daii'.'ers incidiii'

ofwatcrin siicli re;.'ioiis exposes the line, to his cniploymciil upon a railway t r.c '.

Tho-c iMi-rca-cd risks arc not a— umi'd |iio|M-ily and i-aiefnily con-truilcd .m;
hy llic railw.iy einployecs. In I i,i,,ii I', niaintaincil aloiii; a nioiintuin ranj. .

A'. I'll. V. O'liiirii (iHHiii I ('. C. ,\. .[."it. Iiii; he does nut as. nine the li-ks caii-i

4 r. S. .\pp. 11\. lit fed. .'il'iS. .Vilirmcd liy tlic faiilt.y i-on-l 1 net ion and inaiiih

ilSltli) liil l. S. 4."il, 411 I., c 1. Tiiii. Ill iiaiice of a'ro.vUicd and track. e\.

Slip. Ct. Ilcp. (IIS. t.hc court s.iid: ••|l. thiaiLdi the lialiilil.v to ai.-ideiit.-. li.\ n-

i- douhtless true, as nr^'cd in ai-;.'iiinenl. -on of the impcifei-t idadhcd ami trio'

t'lat pcr-oiis cmploycil npoii lines of iiiav he im-nM-cd lieraiisc the same i

<.ii!u:i\- wliii'h :|M> ciiii-t T-iicteil a1 the lillilt ill lilox illlit \' to :t tiioiliil.iia iiioiiiii.il!liiway which are coii-t riiiteil at the liiiilt in proxiiiiity to a iiionm

f.i'it 01' nioiinlain raii;;es are iicci- airily raii;;e." In a later part of the opn:

~;;}.j.iiid tti ;:rcatcr liaiiL'-cr- than tiin-c inn ihc cniifcntinn of coiin-cl that !':•

ciuiiKiycJ iijion railways jias.sing c;tsc of Tntllc v. Uvhuit, CV. U. d .U.

:l f
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(/. Siiilclii s mill .si.liii;ls.- I S'c ;ils(i snlnl. n, liifni, lUhl S S I. jmnl.)

-- ll li:i> lirrii laid dowii lli:il ji i'mi'Iumn ciiiiiiuiiiy is imt iiiidcr any
'inly 111 inaki' ils side irark- a~ I'V.'ii ,ii its main li'arU.'' Iliii, iJhtc \i

al-ii iiiilliiirily J'ur lli<' dncii-inc tlial a sidi- irai-ls miulil at. Ii'a^t. !/> In' .sd

I'liii.-inicli'd lliat. til" i-ars will niii willi rrasniialilc siiiiiniliiirss." Casii.^

fliiiui?n;a >iinilar ciiiillii-t u|' ii]iiiiiiiii \^iili rruai'd In ilic nlili^alory

i|iia!ilv 111' ^idini;-, .•niisiilrpMl as |ii:icc> ii|iiiii wliii-li ciiiiiiiiyccs walk,
.irr I'lillirird in liir next seel imi. ~niii|. /<. Tin- Nwilcli rails nmsl, at

.'II cvciils, lir .-irniii^ •! u!i In .-n|i|ii,ri ilir rnllin^ .-inck iiM'd mi tlio

iilir.'"

I!y nil" cniiri ii Ims inm hi-lii lliat a jury may find a railway coxn-

|,'lliy Mi'iiliiii'Ml. will !; -lull lilicU urrn iml ]ii'n\iili(| at tlic end of' a

-idiiii; wliii-li did imt. run < ill a:;ain mitn ihc main track." l\\ nilicr.s

ii li:is lici'ii dinicd tiiaf a jury can lie allnwcd tn decide wliellier sncli

a .-.ilcLinard -hall lie em|ilnyei|. This cniielii.-.ii,n is sn|iiMirlei| cither
liy the ar:iiimenl that such a i|iiesiinii is i.ee which miisl he delermined
liy eii^ineerini;' cnn-ideratinns merely.'- : is deduced fmm the ]iriiici-

/,'. r„._ ( iss: ,
l.'.i r. S. isn, ;;ii l,. ,.,}, ., .,,li,| imHumv ioihIIumI i^ liiijji aiTii-s

'III- ' >'ii|i. Ct. l!i'|i. IICI. w^i-. loii.lii J UMiri- u,i\ liouii uliiiii iinv ciiii^iiliT-
-IM' ;i^':iiii-I llii- li-lil of llii' |il:iiHliir :ilili' :iiiiiiiiiii, ul' u.ili'r iiiiiy lii' r\|(iTli'(I
111 llaM' (ill' IM-C Mllilllittnl I.I tiir Juiv In |M---. llllll. llllii'-- all o'lltlrl i-; ^jivi'll

«a.-i Ihiis ili,|i(wril of: '-In mii' -'. ii-'r I" il, il inii-l nf iii'c'i'^>il v ihIIimI ajraiii.-,t
il is a i|ih'-liiiii of en;;!!!. 11 in;; -kill In Ilir Kiaill.i'.l. ami. |i<'ri-'liaiin'. .ivnillnw
ilili'iiiiiiir liiiw a lui.jli.MJ aii'l li:iil< il. Sm li f.ict-. an' inalliT- of n.nnii.m
-h.ill 111' mii-t nicli'il, ami if llir inn kiinu IciIlt. ;:at lii-ri'il friiiii 1.1 \|irii-
'lii-iiHi iif |la' riiuiiiri 1 i'l iliaiiri' IliiTi' iMic anil nli-iTvatinii .if cvcrvilay lifi'.
iif i- liiial, .'iiiil ..iiiriol l.r . Ii.illi-ii;;,.,! 1... an.j lirii.c a jury is ciiliivly l-.mi'iii'l.'iit

lull' a coiiii .iinl jinv !iy .uii' \\\u> ha- In pa— ii|iiin aii'i—iic iii\ .i|\ iii;,r ,.,„|,jil.
Millri. ,| iiijiiiy In i.:i-. f iji'f.'ii^ ia rial inn- iif that iiatinc."
the iiiailliiil ami li'ai-l<. 1 lirii il i- ii-r " M iihi<ifi,i I'. I,'. Ca. y. .\ iixliii (1S7!I)
II— 111 -ay that a railway .iiiii|iaiiy i- Hi Miili. :iJ7 ( liiakcman was jnltci) olT;
iiiiniiil 111 lAi'iii-i' ll -ail' in 1 li.' ..in ln-l.l mil intill.'.l t.i iithmt i

.

'

('(iniiiari'
-iru.liiin .if it- r.iiill,,.,!. f,,|- ;i. .,,iil,| tr\,,it \. r/,,',„,;„ ,( /. („„/ /,• c.,-.

ilu.iy- lir |iiv|iai.'i| 111 pi.nr ilial 1lir ilsiM) I:;-.' Iml.' I 111, 111 N. )•:. r,i;c|. a
1

' "il- 'mil' ill aii.ii.lam.' will. l'ir r.i-.' in uhj.-li a .-iinil.ir iiiii.-lii^ii.n was
ilin-iliii'i- .if ir- cmjinr.T. Tin' .lilViT aiii\.il at. llimi^rli imt lipini llic saiiii!
I'll.'.' Iii'l,wc.-ii t.lii' UimI (if Unnw l.-il^r,. ^rninii.l-.

.mIIi-iI iiit.i arli.in in .li'liTininiiiu' til.' '''r.iuilii ,f X. /,>. c,,. v. I.niir (IS!»I)
-liai|iiH'-s (if a . iiivc Dial i- nmli'il in 7!' T.-s. i;);i, l."i S. W . 177. Ill S. w. IS
iniiiiiii;; a iaih\a\ liii.'.il a :;i\.'ii |M,i.il. i In ak.nia'i llii.iwn fnim .ar liv iiilt.liu^
iiii'l lli.it cMTii-i'il in ilil.i ii.inin^ In rnii^jli I i.i.'k i .

w'llli.a t!;.' .\ii:.-mii- i.f a ;;i\.-ii -im ' f/.i/,/, \. I///,//, ,(;„,//, ,f si. I. /,'.

''""1 icij' ill' I'lal -111 -r.ii r ..III Cn. ilssiii :)i; Minn. il. -.Ml N". \\ , run.'
Ill -III. :M U' fiinii-li.Ml fm- waliT ll.il.lr " .\ In;; lint linlt.'.l .l.nvii. Imt. li.'il wil.h
I" ini'.' .Inun a iiatiiial waliT ua> in a i-liaiii in tlic iniililli'. j- imt an ailc-
l.i-iiliim I'll' liiii' .if railuay. i- -n .|iialc >lnp lijn.k iil llii' cnil (if a i-.iilr.ia.l
;;iv;il. lliat. it rcml.-i-s the iiilc appli.a tiaik on an I'lcvat.'il unnilcii uli.irf on
M.- Ill till' nil.' .-a-i'. iiiippliialil.' 1.1 III.' ulii.li .-...ll .ai- w.t.' run lo ln' mil. mil.., I.

I'lli.'i'. 'I'lii' IraiiiiiiL' ;inil knowlnlvi' of \, ,;/„//, ,|. )r. />'. fv,. v. <;:i„i,i,i iisui)
an iii;;iii.'i'i' i- ii.it. iii'i'.|..il to cmil.li oi;.' SS Va. -I'.V.K I.'! S. }'.. (7."..

In iiiiiliT-lamI tlic a.-li.in of water in " fliiiiuiii .( /,'. /. /,'. r.,. w DrI'.cnII
ra-iiiii;; il.uMi a yiilt\, .n -imilai u.il..i- liMl^l i;i; JH. ;i;;ii. .r_' N. \\. IIJI. |!i,..

way, mil- to know, if an nli-lnictioii liku \ii-iii;,' (lsil7i 71) JH, Ajip. HI.
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I)]e tliiit an eiiipluvfr ip nnt ImiiiihI t<i jimvido tlip Ix'st nnd siifcst iiii-

pliaiicts.''' Sec cliaiilcr v., anlc. Su, nlso, it lias been liekl tliiit a

jnrv caiuiiit ]>rn|H';'lv iniVi' iiciiiiiri'in'c, ijinqi'iv fur tlie reason that a

('">ni]i;i \ uses a stnli switcli in [liaee of a split switeli.'* tSee eliaj)ter

v., Itlll: .

A oniiiiany may 1m' fiiuii<l linlile if, on a completed lino, it fails to

jirovide ii swifcii witli liiilits, to slmw whetiier it is ojjen or closeii,
'•'

(•r to provide a ]iropcr apjiaralus for lurnini; a switeli, '" or if it nses

a switeli wiilioiil a tari;et.' ' or one willioiit locks or other devices wliicli

will ])i'e\(iii it from lieini;' tam]iei'e(l with by strani;'ers.*'*

The oiiljoations ol' a company with res|)ect to ii teiniKirary sidinir

aro moi'ely that it >lion!d be kept in iiood condition for the pin']io-i -

for which it, is re<piir<'d. .\o n<'<;lii:-eiic(? is inferable from the fact tlini

such a sidinu: is nnevenly jjraded and unballasted.''''

Whore the sidini; is a part of a new road under construction, if i-

not iioccssarx- that the switch stand shonld have either a lo(;k or a tai

got.^o

69. Track considered as a footway for servants.— (See nlso § >.",

p(jsl.) — a. Ldi-diiiiii. — The refusal of the courts to allow

jiiric's t/1 consider the (|iie>tii.)i wlu ihei" ihe location id" tracks was nea

ligciit h.is sometimi's bc<>u put upon the proiiiiil that, as to iierniaiuMit

conditions which are visible, a iiia~ter is al liberty to arrani^e h.is plan'

as he thinks ]iro])er.' See i-hapler v., mile Ibif evideiicr goiui; !

"Hririlt Y. riiiil .0 P. M. /,'. Cii. iiiir out otdii' cu- -licl <if :i street, mil
(1SS7) liT Mii-h. (il. :i» N. W. >W>:i. wn.v r.iiii|i:ni,v uciv |ilai-c(l so dosi' t.i

"Gnillin v. I\<iiisiin l'\lii. I', d >!. I'. j.'<'tlii'r :\iiil -o <iii\i'il in (>|i|iositt> iliicc

r«. (1IMMI> " Mm. :iS().' 4S 1,. I!. A. tioiw tliiU iMr^c;niic lo:;rllicr. Cnhllh
3!>n. >.-) S. iniit V. Ihtrnliill if C,'. SIrnI I!. ''.,

"('hiam It. Co. V. Ilniix,' (IsiMi UK) Mn-s. .-,.-,4, .tn \. ].;. 4s,;

(ISllS) i;-.; ."ill N. K. l.".l. Af- WhcMv no iiiore a|i|KMivs tlKUi tlie sin.

firiniii;; ( ISIl ,1 111. .\p|i. 147. i.li', JMihitcil i.u'. iIimI an a.sli jiit an 1

" Ddiiithl \. liriinil llSliiii -24 .Sc. .S'ss. w.itcr iilii.i; were so iocalcil. vclat.ivrli

Cas. 2(1 scries, .".»."«. to eaeli lilier. dial a l<K-oiiiotive eniill
" I'.'ixt Tiiiiiissir. y. <(• (i. 11. C'l. V. lake water ami lie freeil from its a>li.

-

Gurlii) (ISS;!) ]-J l.ca. 4(1. .it llie .same time, il is eriiir to siiliinil

" ^(,^')ll'l» V. Wiliiiiiiiiliiii. ('. it .1. II'. to tile .jury t.lie (|iie-stioM wlietlier tin-

r<). (issili 2."> S. ('. 4411. nil .\m. l!e|i. .vanl ua^ 'iiiipro|iei Iv eonstriieti'il ainl

."illi; IliniiiiKiliiiiii It. if- I'.Jiihir Cii. v. iiMrea-oiialilv ilaiiL.'eioii~ for an eir

.I//.11 |1S!12) !l!» .\la. :i."i!l. Jll 1,. 1!. ,\. plovee liirecj to sliov<'l llie aslies out ,1

4.'>7. l.'l So. S; ItiiitihijiKih v. liiilrli the' |, its. It:i<li,l\. \,ir Yuri; r. A II

(liMKM 27 dlit. Ajip. I!e|>.';i2. It. It. r„. (isnji nia N. Y. I!S2. 2'.i n.
'•' Iti'.'iiiiliiiiim V. ' I'niil iC />. It. Co. v.. 7<i'.>. .V railroad company is not. lii

(ISSS) MS Mini' . 'M X. \V. 447. Me for injuiies to an c-;perii''neeil liiatr

'"Itriimrt V. I.oiiij Inhiiiil It. Co. man. who liail Im'cp cmp'oyeil on tl;'

(lIKMli IH;t N. Y. 1. r)7 N. K. 7!>. kkuI for a year and was u'cnerally f,i

' .\s. wlicre tlip tracks in a yard are miliar with it. and who was struck Iv

located on a very sharp curve. Ttillh a Im>\ car slandin;; on a. side track ii-' !

V. Ihlroil. C. 11. rf .1/. It. Co. n«s7i f,,r t hi' -lorai.'e of car--. :i.s lie was cIi!!;!;

122 r. S. lS!t. ;50 L. cd. 1114. 7 Sup. Ct. iiiu' a ladder of a pas>inj; fivi;.'ht c.n

Ilep. IICO. As, where the tracks lead- ultlionjjh the distance between the boJ-
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.-Iimw the {xi.-tciicc (it'll Imp woiilil dnulillcss Ik^ rcjjiinlcd in sill jiiris-

(licti-piis as intrniliiciim: :iii clciiicnt wliicli w.mld render the liiiliilitv of
till' master ji (|uc>i ion fur the jnrv.-

Tlio hrnad dnctrinc lias also lircn laid down tliat ctiliiahility niav Im-

inferred where adjaeent ir:ick> are so close to-etlier that ciiis cannot
[M^s on one of tJieiii without endaiiLerlii;; the eiii]ilovees who are
liandlin-r the cars on the other.' lint in the ah-ence of souk' s|Mvia[
feature like that jiist leteired to, this decision wonid |irohalily nut bo
accepted as izood law in all jurisdictions.

b. lioifdluil (111(1 lies cmisi'lircd (t.s a foal icaij.—In Peiiiisvlvania
the hroad nile lias hcin enniieiated that a railway <'oniiiaiiv owes no
duty to its employees to nciintaiii a safe footway alon^' jt^ roa<iliei|.

liiit, so far. this doctrine seems U> iiave been applie.l only in eas<>s

where the injury resulted from a want of 1 '.iaslina-.^ In tlie second
i':\>o cited the rule; was declared to be the same, whether the condition
rif tlio main track or of a sidliifr was in ipiestion.

In Xew York, also, it has been deidared in nii(|nalit;.Mi tenns tiiat

railroad tracks arcnot. ballasted forthe ])nrpos( of makin:;- them saf(^r

fur brakenioii to walk U[K)1i, but for the purpose of makiiiir them safe
:ind tiriii for tlio jiassap' of trains/' IJut the injury in the case <miuii-

ciaiiiiir the doctrine was received on a side track, and it. remains to 1

Mill wiiether this court will ex]ilicifly aHiriu the rennsylvania d<

trine, when the question of a possible ditference in the extent of tl

iihliaations with reference to main tracks and side tracks is presenteil
mill disciis:-ed.

Fii other jurisdictions the expressions of opinion liav(> U'en re-

stricted to an assertion of the doctrine that the want of ballasting im-

ii'- nf (lio cars was los., tliiiii 2» fivt. ' l'n,i,.ii,Jni,nn C. v. VrCor,, ,,lc
aii'l liotwcrn tlicir cuvcs Ic^-i than 2 tlSiUl l.il Itul. -JoO, :!0 N. E. 27 Tlic
fill, whcro the niTidciit oiviirrcd in Iho ilrfcinliuit lulniittid tliat, it would tiinv
iliiytinif. and tlic <ars did mit differ in lu'.ii n-pon-ihic if tlio oh-.triirtii.ii liad
"1 nil. or oIlici-wiH,.. fr ordiiiaiv h.ix licoii iM-rniaiinit.. l.iil. the louit said that
ni'. and conld have Imtii sern Iiy liim it was its diitv to antiiipatc the pos^i-
11 111' had looki'd. and l.liiiv was nolhinir liilitv that soi'iiut or later cars nii'dit
'iniiMial ill the conditions cxi-tiiit: ^it liavc to pass •ach other at. eaeh and
tile liiiie of the aeeident. I /;i//,./ v. evei v jioiiit on the two tracks It. was

Y"
)irk i(- \. K. U. Co. (1SII7) Hi- tlierefnre. no defense that the ]M'rsons

.\I:i-s. .,.111. 411 N K, 117. whose acts liioii;.dit the ears into such
.\s. where adjaeent tracks) oiirve ir- daii;;erons proxiniit.v were coemplovees

re-nlarly i Mulir v. r.rhi.ih \ ,ill,,i l{. Co. of tlio jierson iiijuri'd.
illiOil] ,-..-, App. Div. 17i;. till X. Y. .Swpp. ' riiil(„l,li,hi,i .f /,>. ff Co. V. Srhrrllr
Mill

:
or «here adjacent tracks are .on- (ISSl) <):, fa, 4.-..-.: A', ninny. ]',;„,-

'Iriiili.d alioiit is inches r.los,.r toL'ether .<uli<iiiiii II. Co. (IS'.llM 1!I4 Pa. !I.S. 44
tlKiii is usual. Voilirrn v, I.iihr Shorr All. nil!!).

rf If. .*.. II. Co. (181)9) 193 Pa. 115, 44 'Finiid) v. Ihlnimre. I., rf tr ff To
-^" ''•^^- (1892) 129 X. Y. tj«;>, 29 X. E. 82.5.

H'

le-

le
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Ill
I' ^

jHPl'ls III! iic<;lii:('iicc wjjri'c the iiijiii'v \v;is rccrivcd nii m side trMi;,.'

I lie c|ri'i-inll> Ic) tills I'tVcct priicccil ]i;irtl_\ u\i<lt lllc tlicorv ihiit li.,

(•iillilili^MS ill'c kll'iWIl III llic SITVMMIS ( cli;!]!!!'!' VII., iliih), itUcl li-ii

lliiv wiU ii:-(' .-iii'li cure i!s iiuiv 1m' rf<|iiisiic tn [n-orrvt' lluir i'lidiinv.

;i:iil pMi'llv ii|«p|i till' lliciii'v thai llicrc is im (>l)li':al inn tn iiialso iiii i;,

slriiinciiiilily >:i(i\ excel)! t'er liie piii'l iriilar |iiii-jpn-e fer wliicli it i-

^lllllplie(I. [See !? liCi, ,7/ii'r.

Several <'iiiirls Imid tjie netimi \n ]h- iiiaiiitaiiiaMe wluTe a >er\:i

Slllliiiiles. el' lias lii.- t'eel eaili;!!!, iiwiliir In tin' tact (lial llii- >|iaee- l.i

Iwecn llie lies are net [irn|ieily i)alla^lell.- at all evenis, it" liie ai-ri

(leiil. lia|i]ieiis williin llie liinils where .^wilehini;- is ciiiniiiiinly ih.iii.

Seine ea^es |ii'iK'e( .1 on lli<' i;rnnilii ihal ihe U-.lp' el' inn^l eMiji|ialli< - :-

lo hallasl their tfaeks.' See elja|itei' \ I., (iiilc. 1)111 the same eeiiehi

sinii has i/een reaehed in eases where ihis faeler has l)eeii taeilly i:;

llereil, or ex|ilieilly dellieil to he et' any siunilieaiiee.'*

' Itiilh i\iri V. f'lilcnan if '#'. 7'. R. Cn. :irin Ihiwitii t.lic rli'iidwocid-i, wlicri ji

;|ss(i .").! Midi. l-.'7. IS N. W. .^sl; wi.uia !« e^iin^'lit. wlicii llic lais iiicl,

O'll'.i.ii, II V. Imliitli. N. ,S. ,f- I. /,'. To. '

1111,11, i.s r. /,'. !,,. V. S, 111,1, IX (!>':
(ISiiJi s:i Midi. irt. .-,11 N. \\. SIM; liiii Ml. L'TO. Hi N. K. THH; /V. (,,. >

V,iiiiviil,;tiii,i C,,. V. II, ml:, II (ls7!i( r, i,h,tl ir i(- lll:,i. It- >',•. ilsiioi s|i.
!i:i 111. .-.sii: M,l,l':,,ii. T. .( N. /. /'. r,,. .-,-s. n .s:. k. H:; d,,.,-,. tlm ti,., >,,,,

V. \h,liirf (ISII.l) 47 111. .\|i|i. -ion :ll-c.. tcKi d.)-r tri;;i.|licl- 1

.

(Iiiit •icc llio Illinois ca-c lilcl in ikiIc 'SI. I.,,iiin. I. M. il- .V. A". Pi,, v. /,' '

!'. iiifi;i): l,''i,i„ii v. r,,l,,l„. .1. .1. './»v ( 1 S!i:! i
.-,; .\rk. :t7T, -JI S. W .

«~

i( \. .1/. /.'. (•„. MS'.i:m !I7 Mill). •_>(;.-,. (Ihmc il ti|.|i.'!ir(Ml tlml. (lie tiiuk -

.'ill \. W. I'll-J, itioilifviii^' cIVitI of wlinl iiinrr cl:iiii.'i'reii^ 1li:iii ii<ii.il iil. tlic |.l,(

\MI< siM.l in tlic lir-1.' ii|il'i';il MS'.l-Ji '.i\ of lb" a.-, iij.'iit . an.l tiiat d.-fnulanl i 1 !

Mirli. :17'.». .".1 \. W. llllll. wliiTc 111!' nil.' Oir spar,., in sdii- i.f il- .\,n i-.

conrt. Ii.hI (li'diiH'il lo ii<<t|i( llir ^,,'^- lait lliric de iioi, -ri'in t b ililVrr.'..

l.-iliiiii iif ilcfriiilanr- •.ir.ii-d. Ilial (In' aliiiLr latUi- .S'./,, I,i/„i,,,. ,( I. /'. /;

c'liniianv ciwcil no .liitv tii iiiaki' il.- <',,. w lli,„,l:iii,i MSIHI; Tia". Civ. .\\t]<

,-i.lr haik- iicifcil. an.l lid.l llial a .M S. W. .-.:!7. In l.illl,- If,,, \ cf 1/. i:

firiLjlit lirakrnian ddr- not. iiiMT-saiily ''•<. v. \l',^,l,!i lls|i:!i 1; C. C. .\. JJ...

a — iinir lli" li-k nf a daniicinn-i linli. in IJ \ . S. .\)i|i. ."ilt. ."ii; Kcd. IIIIIM. il -. , n

-

I'll' riiadlicd (if a -idr Inick. alllioii^li In 1h' a--iniicd that it was iK'tdi^'int 1.1

it i< lii< duty to i'\i'i-i-i-c a lii;.'licT ,],• Ic e c a -iiarr al I Im' end of tlii' lir- ii!i

riii' of care at a -trani.'i' |dai('. or on ,i tillrd. 'I'lii' '|.ir-lion di-i n--i' I i i-

sidi' Irark. Ili.in ii|inn tlic main trwk. Nvlc'ilii'r tlic idainlilV liad nol.iic .if 1',

Tlii- ca-c \va- foll.iwi'.l in /,../e\/i7/. <G c.inlili.ins. In ////».. iv (', I,', c
. \

V. /.'. („. \. II, .„;,., -I.- ilS!)!l| -JI Ky. I., r.,;/,./ (IS'.ISi 174 111. Ill'l. .".II N. T

1!.|). :is;i. .".I S. W. .'.SII. rdiiMiiicj' ill'- loll, it was lai.l dnv.M in ;;i-iii'i'al i.iH,-

iiicd in .11 \\\. I.. I!i'|i. SHil. .'il! S. W . tliit a railway conipany i- l.oniid t; -•

2li'2. wl.cii' till- ciiii.l.iM'i' ...IS injnri'.l o-i llial it- t.ia.k-. williin suit 'h yael- .mi

a side trai'k at a -iiiill -tilii.n. wlii.'li. ..laiT plaics whrr.' suil.hinL' is e. 1-'

like otluT side l.rai k- on tin- - n.ii' n.a'l. .Ii.a.'. aic Ij.illa-tr.l n)i Id a level '.mI'i

was not snrf.iii'd np. In \l ,,lh r v. ihr li.iit.im of llie rail-: 11ioii:.'h tin -].'

/,.(/,(• Sli,irr (( M. X. It. '... ilsil.'ii lll."i li.ii- iiilinu' »;i- incr.'lv lliaT hc-Iilj''

Midi 4S7. ii:i S. W. 4li;. th.'iv v,a- k.'ld ici-liI l.c iiif.rrcl fii'.ni cvidcn.i' t'lC

lo Ih' a variaiu-.'. wlicr.' ilii' allc^'Hinn I'le -j.ar.'s ln-lucen tics near a swiii'i

win tliiit the 111. ill, ill' vvliil.' .iiiipli:c_' \\,v cot tilled for ;> .li-lan.'c of In

cars, was injtir.-.l li\ tl'c drf- ''iii''s \-> :',it. ulicrc tlicrc was no iii'.-c--'e i

Tl('^'li.i.'clii'e in not lialla-l iic.' ti,. tia. k. leu inj- I hem 11 'tilled. In /,.(/,( / ' '

and llic e\l.ii-:i.i' .« . • tii.U tia iiijury U. // r',,. v. M ,,,-,-i.<x, 11 il.-siiSi 177 ;;';

was due to llic plaiii'LilV's imllinj; liis ,'1711. 'yi. \. K. 21M), it was also (Icl.ie I
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Illjliri.- .llIC tn .|;iin.v.i-.,i,s cnll.iiliM,,,, ,,|||,T iIimIi \]u.<r ,-iV.-,l,.,| l,v
w;.iaut lMlL<tiM- llilV.'Su|,,.til|l... U.,.,1 ,l,...i.,| I,, |„. n,Mi.|l:iM,.. |„it,

""I "11 llir m,m,t;iI ur.Mlli.l .•,--io,„.,| l,v iIh. I'.1!I,~vIv:i,i|;, ,.,,iiri/'

On 111.' -Iliri- |,„M.|. tlinv Mir .,n.,i, n„„ ,,,1,,.,. .l,',.;-!,,,,, „l,i,.|, ,,,v .li-
''''">' """' I'livcMlK iti.-,n-i>i,.ni will, il,,. I,,-,,,.! tl a nf il,Mt
'•'""'' '''!' 'Il'- 'l-il-'ls n.v.l nnt. Im' hi;,. I.. sitV IIS M f. m ,1 \v,l V. ' " '

l:^^::;:'^:;:-::;; ::utl:;:: .^';^.,r -:;--, -
;- ^--:::^ 'i:' .:;:

•; -y. i, i- ,„„ „...,„..: u' „i,;,;:;."i tr ;; ;;'"v "r"' •;' T^'^r
"•

'"">'" '-"I"' 'i"-i-i fi pi.'ii,,i,. lisi SI ].., ,i-.i. s-; Vv ,
'','!

.;m.t ,.,,,.,1 i„ „,„., ,, . v„ o,„. , ;..A,;;; ' n;i;n:'k,u (;,;',:;:.',..^-

i;;.;;-^':..:,;::;',' u. :;r,.;:;:!;l,':;::rii:: „.;;-,.„::.|::r
^-
:-.^'-

-'v- >;-";.

i::";;;;n.-r;;^.:,';;:''l,;'';;;\V;;--V''^

V. /,'r,',/,;,- ,lss,i| .7 T.x I s \\
' "'•''""' '" '"•'''''• 'iHplc.v,.,., l,av-

111 \V,1- n|' l!-,

-'''•'> i'l '1 \livi-c of ITM-HllMllIc

I'i'-i"" llMl ir.iin l,:ni,N':i„;,VM h','. :,\.h.
?''''

, 'n"
';'-'

\,
'"':;"''••"' /^-'T If.

" ^noil „.„.„ „.„., ,v,,v- r /, 1

'"'''"' ^'^'- '-'•-^ ^'^ I'-'IS^
'7'.',/.'/, ,r. ,f |./,-.f,, ('issi,:^-." >< r'

'"''"^''"'1" 'liMiir.l 1,1 |„. i,,.,,.,siry,
•"'':. S,.,. S .•i(l..|, li.ilc (!. <,«/.. liiM-intli,.,-'

'-'"•'"''"'" I'l" ' W l»TC ilitcli,.^. Cll'l-

II. i\a- .Iciiii'd (n 1«. iir-liL'i'iil to Ir.ivc :i

*''"' ' '''''"'' .'-ii^ii'l-. >•'•• in n vanl. or
-p.Kv hctu.Tii Mir pliniUJn- on a , n,-^.

'" '"i^ I'"'"' "•> 'li'' ioadl«.il niu-ro om-
iii:;. iiiii-iiiiuli iiH the .-on, 111 ion-, diii-

I'lov.vs ;u,. ;,|,i (,, ^,„ ;„ ,>vj|,.|,j„j, .,„,,
'1. iir,| „,.!<> vMIpIi". <;I,,is,„i v. \,»- '"'il'liMj; car-, air l,.f| uii.-o\it,.|| ami
^;' .f V. /.\ /,'. (•.,. (ISlCii 1.-,!) :\[.,-^. 'i"|'l<'.vi<- f.iU-. iaio tlicii. /'/„„A- v
i'^-. .'U \. K. 7!!. Kor (h,. -ail,.- ira-on \"'- > "'A- r. .; ,7. /,-. /,>. („ (|.S73) I" ""'>' 'I'l- '«'" ilfiiir.l uliciv a s,TV- l':i>i'ili. >« C. .IIH. .Mlii,,,,,,] (is;-,! (;,»
ni!l. will!,. ,-o,i|,linir ,.ai-<. va- iMi;in-.| N. V. i:il7: I nnl. lin v. Wni.nn, d- St I-'iii'Mi^li -l,.|,|,i„^r into ,„„• of sovial A'. '•. Mss7i :!7 Mimi. 4il!) -.U \ 'w'..1.:^.. }.y ,>i,|,.|, ,, ,.,,,.,! .,.,,, ,],.,„„.,| -,.,.s. „, „ , s.,„,l,rn, /• fV, MS')Sl'

\ol, I. M. & S. 12.
'<-... .ip|). .>_.!. H.>

•I

hil:
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It Would (Imilillr-is 1)0 liclil Cvcrvwlicro lliat ncirliirciicc in;i_v lie in-

t'crn-d from llif cxistiiicf ul im isulii',! :l Ik'Ic iH-tuciMi tlic ti<s, cvcii in

a side tnick. 'I'liis wonld clciirly ciiiislitiitc a pitfall, and let in the

(•pcratioii .if the |iaiani<iiinl i)iincipl(' discussed in SS ">^, •'»'•'. niilr}^

c. Froij.s itnd iiiiiiid rihl-i.— I'lic position taken in s<inie jnrisilic-

tions seems to lie tliat u jury may properly infer nei;li,ucnce from the

mere fact tliat a fnnj or a i;uard rail was not l)loek<d.'" The ohvion>

Fed. 3)t2; Milhn v. \.»- Yf.rl- C, .f //.

J{. K. Ci,. llS!t7) 2(» App. Div. !».•. 4t>

N. V. Siipii. 74S (ilil.cli s til 1(1 iiiclics

tli'cp ami 14 iiiclii's wiili't: llnlliiilinl;

V. Missouri i: H. <'u. (1H!)7) 141 Mii.

!>7. :i.S ... \V. 7-.':t. AHiniiiMl in Imnc in

141 Mo, ll.'t.. 41 S. W. HS7 (dit.li from
4 to (i inrlit's ili^'p) ; lliniirmii v. Chi-

raqo it S. W. K. Co. (IS'.iSi !l!l WIh.

lo'l). 74 \. \V. r)r.4 (oiH'n ditch 10 incliis

wide nn<l S deep) : Ihii iitsoii v. Sutilli-

em I', li. Co. (IS'.M)) 44 Fed. 47(i (ditcli

cxtondin;; jutoss tlir track t : I'mriti. 1).

rf /•;. R. Cn. V. 1'tirl.rlt (lH!):i) 4.; 111.

Apj). ti42 (licrc tlip fact, that t,lii> pn^i-

iion of 11 cattle ;;navd was nniicccssarv

was emphasized) ; Frnit iilmiii v. \iirlli-

rni C. I{. C». (ISSII) 114 N. Y. .".SJ. 21

N. E. 104!t (here an o|M'n cattle ;.'iiiird

was treated as a traji): llnhf^lnii. II.

rf S. A. II. Cn. V. Sliiil.iiid (l.S!l7l 17

Tex. Civ. Ajip. :•«.">, 44 S. W. X< (non

conforinit.y with ii>af.'e to cover cattle

piiards within yard limits). .V cattle

finard erected in aoordance with a stat.-

nle must lie one wliiili will not endan-

per employees enfiaired in cou|ilinir cars,

/•'on/ V. CliiciKid. it. I. if /'. /«'. Co.

(1H<I4) 91 Iowa. 17!». 24 1-. U. A. tl.-,7.

;)!» N. \V. 5. second appeal (isnsi lOli

Iowa. S.'S, 7r> N. \V. (i.'iil. Uevcr^in'.' on

relK'arin^' (1S!)7) 71 \. W. :i:!2 (cattle

(ruard, at a plais' wher,> cars hail frc

qiiently to Im' eonpled. held not to lie

projicrly constructed, where it. wai huilt

of lies laid aero-s tlie track over a

trench .S feet deep I

.

In an action for iniiirie><. canned In

stinnhlin^' over a •.'round switcli. it is

error to instruct, i jury that it is tl»'

levral duty of a railway conniany to fur-

nish a suitahly lifrhted yard. It is for

the jury to say whether it was neces-

nary. under the circuni-'tances, to have

the" yard lin'itr-d. in order tliat it nii-rht

l)p reasonahlv safe. (Inlnstnn. II. <f ,*.

.4. U. Co. v. y.nnHxh IIDOO; Tex. Civ.

App.) .")!) S. W. 112(1.

"So eoneedcd in Rnqon v. Toledo. I.

1 <f \. V. I!. Co. n«":n n7 Mich 2(1.-.,

50 N. W. CI 2. Sw also y<,rlhvrn I'. R.

Co. V. Tmlrr (1S!)4) 1 1 C. C. A. .•i:i2.

27 v. S. App. :il(i. il.l Fed. .-.27 (hole

covered hy slush and snow, when plain

till sicpiK'd into it i ; Mi.isoiiri I'. I!. Co.

V. loios (IKSIt) 7.'> \'i\. l.'il, 12 S. W.
!>72 (deep holes, made hy t'lmwinir oiil

dirt iM'twecii ties). Compare facts in

Illinois C. II. Co. V. Cozhy (1S!IS) 174

111. Kia. .-.0 \. K. 1011.

"Shrnniiii V. Chinnio, M. if SI. I'. It

Co. ilSS.-.i :i4 Minn. 2.V.I, 2.-> N'. \V.

,-i',t.'t: Troll V ChiiiKio. It. I. d I'. It. Co.

(I'.IOl; Iowa) S(i N. \V. ;!;i; .l/./i/cs v.

Cllinuio. It. I. if- /'. It. Co. (1HS4( (i:t

Iowa. .-)(12, 14 N. \V. 340. 1!) V. W. (WO;

llniiiillon V. Itirh Hill Ciml Min. Co.

(ISlll) lOH Mo. ;t(14. IS .•<. \V. !I77;

.t/i.s.M)»ri /'. A'. Co. V. Itii.rhr (IH04) 42
Nell. 7!):i. (10 N. W. 1044: OVV./7/ \

Chirniio. It. I. •( /'. It. Co. (1001: Neli i

.S(l N. \V. lOOS: lloliiiii V. Cliiriiiio. .1/

a- SI. i: It. Co. (ISIIl) HO Wis. 2!l!t. .-Ill

N. \V. '.10. A ease whii-.li lends to sup
p>irt the same view is I iiio>i I'. It. d,.

V. .hniKS (l.SOdi Kl.'t 1'. S. 4S.V 41 I,

ed. 2:i(i. 1(1 .siiip. CI. licp. llO'.t. tiul

the actual rulinj.'s wire on tioints nf

jirocedure. .\nd the ease of Soiillni,

r. Co. V. Sriril (
1,S!I4) I.V2 V. S. U.^i. :',s

I,, ed. HOI. 14 Su]). CI.. Itep. .iHO. not,

17. infill, .scciiis to commit ihe supniii'-

court to the theory that evidence mcnli
of the wiint of hloikinij is not ennULjIi

to cstalilish eulpahilitv. In liilmm
lioiiill ,(• (;. .Y. A'. Co. v." Hi// (ISSOi T.-

Tex. .'lO. 12 S. \Y. .^21.the court revcrs. I

a iuil<,niient for a lirakenian. l>aseil on j

liiiiliii;.' that tlie company was nci.'lij;eii!

as re;.'arils the maiHier in which the

{.niard rail was laid with res|)ect l.o tlic

track rail, liuf the reversal was nieril\

on the i.'rouiid that the instructions h.nl

inipos(.il too liifih a <h'i;ree of dili^'irci

on the company, and it is not a|iparcrii

from the report what precise preiuin

tion.s it was cnntended that the eompaiiv
should have adopted. In a case where

Ihe unlilocked frog was a p.art of a turn-

out laid down for a temporary purpn-e

near a wwitchinij yard, it was held tli.it

evidence of a general order issued l<y
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(^iijj|p|rniciit. of |||(. .loctiiiic is ilitit 11 ccMifl, ciinnot siiy, as a iiiatt<T of
l:r-v. tlial ciiliMKIlit v is iniiMilMMc wliciv iiothiii;,' imn-v i\\<[H'nrA than
iliat thrrc WHS a want of l)i(M'IJiii;'.'''

Aii.itlicr view is iliaf (lie MTvant. in (.nicr to mako ;;.„„1 jijs piulit u>
''' '"[''' ""•^' '1 '• lli.iii iniivlv i-taMi.h ijic .vaiit of Mo(•i^il|;,^

lliat is to say, lie has the Imiilcii of |,roviii,i; that fro;:s, etc., arc iioi,

irasoiiahls safe for the |.iir|.nM.s which ihcy ar.' .h>it;Mc(l' to siih-

srrvc." aii.l must aL-o ,how ihat ihc whole, the use of the hl,,ck
uoiiM he |iniileiii, ill tjial il woiil.l miar.l against .hiii-er., in one di-
rcclion, without liie iMin,(liicii,,n of mw perils in aiioiiicr.'"' Sec !>

'.'•\ iiiilr. lie cannot recover merely n|>oii cvi.leiice that an increase
of satefy is ohtailieil l.y iisini: liloeks.'" See

J;
;!.•), tinlr.

Ill many of ihe cases the circiimstaiice witii rcfer<.|icc to wliich tli(>

i,iiesti.,n of reaseiiaiilc safdv lias heeii considered has heen tlic common
iisauc of railway <'omi.aiiies. In onler to estimate the doctrinal si<;-

iiilicaii.-e .,f tlie^e de<'isi,,ns. tlie theory held hy the courts which rcn-

' l'f'''i'liiMt to l.|.„k ,ill f,„;;s ,v:.s fi„,r. „„..,l,t iil«^ivs t.) I),, (illc.i ns a
o.iii|.,.t.Ml. l.ut ii„l. .n.i.Mi.iv... ..vi,l,.i„v |,n.t.rlioM to MvitVliinrii ; ;iim| (.his is so
nt ih.;h;.viicv II. I,,nin- ilir fro- in «..ll iiii.i.islo.Ml. I,,. siH s, tl,,,! Mic laws
.|.H-ti.,„ »,tiH. nn.v hlockin.;,'. r„„/, v of m„„.. sL,t..s ..xpivs^lv ,,.,|„i,,, i,, u,
,'"''"'""".• ' '''.•^^.''- '"• "•'''•" '"• ''""'•• ^"'1 "l,v slM.ul.l Ihrv not iH.
J Iowa. 4M,,

. \. \\. 7.10. Tl„. lol. ||||..,|? Whv -l,„„l,l tl,- sr.vant Ih- ,.x-
i..«in- Vlflorou, .n-MMlcMt In l.ruis. .1.. ,,os,.,| lo MMIIrrr-sarv ,i,ks tlial, ran so
ill his ili-si'iitin^' o|.ini(.n in l,'irh„i,,i,il casilv !» ^.'iiai.lfd a-aiii-l' Is tli(. rule

;!.io J'";.
'•-'!""•"" '"""' '^' ^'''- """ ""• '"•'^''•'- nni-t rxcivis.. rrason-

....... 12 S. I-.. ,.s... IS w.,ilh .luoiii,;:: ahl oi.jinaiy rai.. ,i m..anin;-l..ss
Ihal the fioirs Hvn. .laiii..(.|oiis is not phias,..—a ni.iv jiiii;!- of words? 1

.Ii-IHiIcmI. Itiil It IS (.ontciiil..,! that th.-v thiiilx not."
u.MV of t.hfj .st.iiiilani |,alt,.iii, aii.l that 'M/i.s.vo,,,-; /•. I{. ('„. v. /., ».;.v (IS.SSI
tliMl fail of itscll r,.|K.|s th- iMi]iiiiatioii 21 .Nrh. ,S4,S, i [,. It. .\ i;; 40 \ \\
iif iic;.'li^rciii'(.. KroMi thi- view 1 (lis- -101.

-iril. If a slaiiilanl fro^'. nii-iiaolc.l, ">•/.,»<.,,• v. \. » Yuri; r d If /,> If
,i!i.l -itiiatiMl. as this on,- was. in a j.lac.f Co. { ls!i:li (i; Mim, laii. .i> S V Smpk'
ivliciv thiK- arc many tracks, and whric KM); Cliin,,,,,. It. /. ,( /• /> r„ v /,,',-'

ars ari. shifted at all lioiirs of the dav ,/,/.(» 1 ISSiii IIS 111 41 7 \ I-'
",-,

iui.l ni-ht. is not ivasonahly .safe, then '' Mrdiitnis v. <-ii,i,'i,l,i
'

' siiullurii
tlie ei>in|iaii.v. in allowiiif,' it to remain llriiUi,- Co. (ISSiii 4;i Mi.-h 4iili I'i V
uiiirnarded. was iriiilty of nei;li^'eiiie, \\. s\'.\.

' '
'

nii.l the jiiiy ri^'hlly" so found. Xor, '" (hirniin. /,'. /. ,f />. /, ('„ y l^.„rr-
"I'l'ii this jMiiiit. are we left to infer- ,i„ii llssili Us III. 41. 7 .\

y'
.-,.-,.

en. e. The e\|HTt. oviilenee for the plain- //,//,„ v. Ml.ssiuiri I'. It. Ci, (1S,S7) >l->

tilt is eonelusivo that the .lanyeroiis Mo. 410. 4 S W. !i:i7 f '/,,e.i(/o /; ,f
()"

.••.1 lilion of the fro-s could easily have /,-. r„. v. SinilU ( I SS.-,
1 js ||1

"

\,„,
Nell ^niarded airainst by the device of WW; /.„/,, sh,,n- ,( 1/ .s.' /,' r„ v Mr
'lilliii;;- them with cinders, which simple r„r,<ii,-k USSl) 74 lnd'440 ( waiif of
and iiiexpensive nwthoil venders ih,.,,, Mockin- ln'iv declared to In. an ordi-
'^Mfc to those whose duties call them narv ri-k). It is not lic-li-ciae to n-e
ii|""l the track, and at the same time a |dcce of wood 1 in.h tliicker. tl inches
' " ""' i'><''if''i-o with (heir ordinary wider, and I foot lon.'er than Ihe idec'cs
ii-e. The witm^ss Perry, who for a ciislomarilv nvd for the purpose of
iiHiihcr of years was in the employ of hlockiiii; j;uard rail-. M„nix v. Ihihillt
tlic .hfeiidant company ns ro.idmaster, >•. N. ,f- ,|, n m, (lllilli 47 (,' (J -i'
tc-tiiiis that at terminal jioiiils. or in (itil, 108 I'cd. 747.
y^irds where much shifting is done, the
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"Ii'ii'il iIm'iii iiiii't li.' l;iLi'ii iiitii ill mil. Ill -Mini' jiiri-ilid inn-^, »<.

-Ii>i\\ II ill ^'Iki I'lrr \ 1., /(/(/'
. |u I' 1 1 lilt it is 1 1 II Ml II II III 11 -am; nf mil

\\;i_\ (V'liip:iliir- 111. I |i. Iili.ilv tr.ii;-. nr t;i|:iri| mils will |iri'\<'llt rccii\

(r\ . M- iiKiiiir III' l;i\\
.'

' III I'llirre, siich (\ idem I- i- incrciv tri'iilnl as

nil I Iriiii ill. |iii.|ic r I'i'i' ilir I'l'ii-iili'i'iili III iif ilii' jiirv.''"

" \ -|T.i,il li'i'lillL' lll;ll lllr hiMj- iif i-lillili-l| its lllilitv mill r-lillili-ll 111';.'!!

lllr ill liMil.llil iilHli.MlN uiii- llli- ~;IIMC Llrllcr ill CMTV iillliT liiilil llinl ililllcTC'-

;l- Ih'i-i 11-1. 1 In llir |illli'l|.il |ii;lil- ill III liir iilil .V-||.|I1, 'Ilii' dill N\«t|.||| if

I III ii.inili\ u.i^ mil' 111 lliii-i. iipiiii iiili-l I iirl ill;; ..wilclii.s inn. I lie I'liii

wliirli III.. |i|.iiiiliir~ iiL:l'l <'i HTinrr ili.|iiiii.i|." It w.is in-i . (liii;,>ly lii'lil cr
>v;i-. iliiiiil III /.<//,. .s/ii.M ,1 I/. .S. /.'. mr 111 iii-liii.l III!' |iii\ lii.ii, (Ik. law
Cii. \. l/i r.,1 1,1 1 /.' ||ss|> 7t hill. III). Ii.||ililr> It l.iilliiilil riiiii|iaiiy In ll-i' I'l'a

III till' -.nil.. itViri, -11. Hii'iiiinnul <( It. >iiiialili. ami .nliiiary rarr ami ililiyrnir

/.'. r... \. /,' .1 I Is'M I
s; \a .';:i.'i. \1 in iinni.lliu ami iiiaiiitainin;,' rra-mi

S. v.. Tsi.. I.iiiiii: lli.n li' niiiiilaiii ahly ..iff - i mliirr^, trai'ks. -iili' trai-k-.

mil. 111. k. I iif M -I iiiliril |ialti.|ii suilrlifs, i iiii mil-, rlc. iiml if il fail-

i. iiiil I..'. -I-; ami .Siiiilh v. SI. to ilii -o. ml an iijiiiy lia|i|irii. in <iiii

/.i/Ki-. A. ' \. 1) 'ii. ils7si ii!i Mil. .iiiiii'iiri. liiriiiif til an iiii|iiiiM.i. in tin.

:'ij. :i:! Alii, I;. |i. |sl. ImMin.: a laili.ii.l i-M-iri.i. uf iliir ainl Ira-iiiialili' can.,

riini|iaii\ nut. li.ilili- fur iiijiiiii.- lau-i.l tlnii t lir r.iilrn.nl ciniiiiany wiinlil lir lia

liy a yiiai.l i.iil if a iiiiliiri in ...iin.r.il Mi 'I lir -[uiilli. ni.;.'li;:i.nri. iliaiunl in

ii-r. Ihiiiiuh a -a I'r iim- iiiiiilil Ii.im. Im.ih | In. ili riai ,il imi liriiij.' tin' iiini--iiifi tu

1 i.n-1 nil ir.l. I I'.iil -ii. il.i. .Mi~-iinri n-r lilmkin:;. »mli an in-t ini-t imi «nn|.l

ia-i. 1 iliil in lllr iir\l. Hull' i A lunit. III. niiili.| -liiiiil liy tlir jniy as liiyiii..

uill II. il |ir":;iiiiii'-i. a laihiay riiiii|iaiiy ilnuii tlir iiilr lliat tlir riiiiipaiiy »a-
iM-jli.^iiil . ulii'ii. n.i |iiiiiil i- liiM'n l.li.il ali-iilnli'ly ri.i|iiiri.il tu n.i. Iilmk-

IiIihIm I fiii;;- ail' a ill' in in uriii'i.il 11-1- iMnlkry, Cli. .1.. ami Slmpi. anil .\l.i

nil iillii.i Ilia. I. (.v/i. iMir V, \i" ) 0/7.- i:niilii. .1.1.. ili.-|.nt.l In Ni,iW/i< ci; /•

I', d II. u. /.". '.. iis',i:i| i;; linn. i;iii. cn. v. s, i, i, (isim i.-i-j r. s. u.'., .'is

_'J \. N. S;i|.|.. lull: /i./../.v V. tiinrnhi I,, ril. MM. 14 Sup. ft. i!i.|). ."illO, it \\a-

li. •( /;/../. (.,. ]l',Mil| IIJ >'•-.'. I'l.'i'i. :iT In. Ill niur ti> ri.fn-i. tlir follnw in;: in

S v.. '.I'.iJ
I : iini' uliii'i. till, i.^iliii'i' i-i -tnirtiiiii: '"Tliii jiiry air in-triiitr.l

llial .ainiii. lailw.iy niiiii nir- ailnpl ami tlial. if llirv Iiml fimii llir |.\ iilmii. t.li.ii

-iini|. ii'lnl tlial |iri.iiiiliiin ('/.Ni;/ v. llii' lailrnail |.iini|ia.iii.s n-i.il Imtli tin

\iii )/„;,. /.. /;. .( II. /.'. r,,. ||s'i:!| lilnilo.l ami till. iiiililiirUi.,1 fiu;;. an I

71 linn. -\. -I N. ^'. Sii|i|i. Uliii; mn- tli.it it is i|ni-l imiaUli. «liii.|i i- tin

will. 11. til,, lai.jif niiiiiliir uf uitni--i.. .afi-l ur nm-t .iiitjililr fm tlir Inwiiii.--

tr-lil'\ tliiil till- al f.in.ji lit. lit i- a. -at"., uf tlii. ma.!-. tli|.|i tlii' ii-o of llic iiii

a- l.l^..kiiii; I iMlp'ihl' I.- \. clri'hi,! /,". MiirKril fni.j i- mit m.i.'li;.'i.|ir|.. ami tin

(,,. il!Hil; hill. Ii-il-.l I'll S. W. .'iiliii; jury arr in-t ni'-li..! not tu iiniinti' tin

i:iii xvlnir l!ii. litiiii.-' Ilnl i- i.-l,iMi-hi.il -aiii. a. in.._'liL_'i ini' 111 till, ilrfrmlaiil

tiv till. |il:iinlill'- i-v i.l.iiii. i- tiiat l! nil tln.y -li.iiiM linil fur till, ili.fi.fiilanl.

ili-v ill- of l.l..rkiii'4 i- -I ill a'l r\|ii.i iini'iil

.

'I 111. ili'i'l-iini nf tlir ti'ri'iliiii.il riniit. in

.Ml. I i.f ilinr ! i! |.r.ii I il- iliiliu .(•;,;,,(„,,, Ihi. i-a-f i- ii.|iiii t|..| in (IS'llli 11 Vtali.

/:. ,( (/. /,• ., V. s.niili Ms-.-i| is 111. ::i:i. j:', Par. 7.'il. ulirrr it was lii>M nr-

\|,|,, lli.i; I ;,,iw.;.,. /,'. / il /'. /,'. Cii. liu.ini. nut tu lia\i. liliM-kiii'.'. Uniiniitu,"

V. /..,„,,.;.,„ !Ism;, lis III. II. 7 \, K. V. i;ni'„l Tnnil; If. r„. (Isnn .Munt. I.

."i.'i I . Ill till, lal'i.r -I- llii. riiiirt -ill: 11. ."> ,.;i|ii.r. Ct. IV.K ]iii— ilily il|.|i|.ni|. mi

"It. niii-t a|i;ir.ir. Li I' tin' liil'iilial tin' -aiiir run-iili.rat iiin- a. tlir aliin..

laii l:i. Iirl.l li.ilili'. llial tin' -uili-li uv rilril ra^i'.. lull its vatiiinali' is not. a;.

tiiiilu:il, a- iun-1 iiirlr.l ami n-r. I. was |iiiriit fiiiiii tlm very Inirf iiiilL"iiii'nl.

nut ii.a-unalih -.if', m llml il «a- nut '"In llnlm v. M ir<.\uiiii /'. I{. <:,.

.un-triiili..l \wi'i I'm. ii-ii;il <><>' ^m.l ( 1 ss7 i ilii .Mi). 4411. 4 S. W. !i;!7. it w.i-

-\ill. An rni|ili.Mr i- nul r...|:iiii.il t.i Inlil tliat tlir i|iii.-tii>ii wlirtliiT tli..

iiiaii'^i. Ili- ii'a.lii niy in ui.li r tu a|ii.lv iiia;|i,iiiy wa< iirL'Ii'-ri.nl in niaintainin.'

ur a.li.ji' rvi'iy iir.' iimiil imi. Tin. a ..;:iarl rail uillamt lilorkim.' roiilil iml

fait, lliat a fi'w ul tlir lailiuails uf l.r ri.-ulvi.,l nirirlv liv .liiiw inp; In"'.

;i„- .'. ;:n:rv :ia\r ailiiplr!! Ihi- ii...,« .';• n;:iit\ i.-i'l- r-.-l M-'.-k-, !t, w.i- V.. -1

\iri.. ur lli.it tin. ilrlrmlanl l:a^ n-nl it in Ij/s/i/i v. Clnnuin. II. I. if /'. A*. ' ...

on il Jiait of its mul. i- not ciiuii^.'li to (ISHJ) "J3 Iowa, 'IMS, (il N. W. 81'.!,
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A coiicciili.,!, siilii.liirir- K li,.,| "l"ll ll:l- i" til lil.lt (lie rl-L .•!•, Mh
lO- .!.. n„l.l„..kc.,| IV,.,, u., „l,n„„-. „„| „,..,•..,„,... .- I. I,,,,,,..

T;V
""•'''''''-''''''' ^'^ '''' ^l'-'i-''''l liil'.'.vn,i.,m,. ,.,.:,.,,,,,.,,,,

"'"''
; -:'T ;v.- .I,.,n..,i..» |:,„ „„., „r,|,.. ,l,.,.i-|,„„i„ ^lU

I'l.n^n.h^.^ „,,1,.,,,,,,. .,,• ,1,. .,,M.,n i- ..,npl,.,,,| ,.,„,„,„..
,

'

'"\:'' ^^'';';'' '''•-•••' l-|.t u,,ul,l.|,.nv, In. ,,,,,.,..,.•. li.i.iii,. ...,.,,
;i|iiil1, ll'iini tills ciiii.-i.i, ijiiinii.-"

fn .!.• ,,,.„. „( MM i.H.N,„.,i,,,.-,.,l n,iM..r. i, is il„. ,|„iv of „ ,,,iKv,v
"!';'"•' '" ^^•"" I'i'" "•< f" ii"' i-i-i- ih-i.i,.,,, ,„ „ni.i.-,.i;,.,i IV,,,.- ^>

Wh.MV ,., r;,,l.v;,v ..,„„|,.„y |,;,. |„..„ i„ ,|„. |,,|,i, ,,_, |,,,„.,J„„ ;,^

-,""" '"'; •" ^"""' l'^"'i'-"i^i'- I'Im.t. ,|„.r.. i- . -,„„.i;,| .,,„„„j" ,•„,
Miar,,,,!, u w.,1. n...li....„.o in l-,ilin. „. ,.,.|,la,.,. ,1m. I,|,„;ki ui,,,,
'!"''

"•.^•"'•'•"l-":l'Ml..v..nnM,..,.,|iM,,|„.,vi.a,in,v
?, ,- .,„.|,

'•"•'•-MMM:,.,,..-. ,.. .„,. ,1,., ,1„. l.l,„.ki„^ is ,vs„„.,.,|, i, i, ,,k„n li.at
n|-nfr..„.n,l ,„.in,-i,,l,.,. .1,,. M.rv.ni „„„„„ ,v.„^,.• r,„. ;,„ j,,,,,;
.^iMs,.,! ,v,iM.u-ant„filH.!,;.„.ki,„,i„,|,..,,,.,,

f..vi,|,.,„.,..|„,;viM.

'''"."^';;""""'""-|'l='-'l-l""..luMl n,,„M,vn:iJ„. U ,l,....v
'iTis,, ,,f ivasoii,,!,!,. ,.;,..,.. liav,. ,ii„.,,v..nM| ii, a I,-..,,,.,..--

' '

X-^liVcM.T ..an,,..! 1„. i„l..nv,| .....vlv IV |,„ ,„., ,|,,, ,|,.. „..„,,.
"n„l, liav,. lurn satVr if a (HnV.vnt kin,| „f rail IkhI I,.,.,, ,,..,! f„r n
:;ii;ini rail.-"'

;/. >></, Intrh: .n>,l ,r>nls.-~ (S.... aU„ .„l„i. /,. ;,WV,M \, -i.ji,,,.,
witii tli.'ir ai.|Miri,.„an.-..s ,,f swirclK-, lurniaM,... ..„• ar„ ..,.,„,i-,| ?„
''""l"''-'""" '•'"•'""" line of a uiln ,.;,! ,.,„„, ,a„v. , 1,,. ,|,„v of ,l,o
liNist.,,-,,, r<.i::.nltotl,oirn.ns,,-n,.|i,„i a,„l maiiil. na'.i,.. U 1

1„. -,,,„., •

tiKir wind, is i.„.,n„!„.,„.on l,in, will, ,v-|„.,.t „, ,!„ main li,„. i,,„'.|f.-'4

lli.il an instrii..|i„n was ..nnvct. ulii,.li :i!i-_'.
.".l \ \. ,,..,, ,„„|i i , c

.'"•'•'' !'"-""^l' -l-l.in^ his f i„ . ,;s N ' „;;,,' "^V •''''"'

*

'li -^uU- of 1.1,,. hars of a suit,!,, w,,. iIv.m, 4s
1 I''

' rs -,•,•. '[
''

lli;it lh,s avnm;.'..M,,.i,t «as ,.,,sn,,.,,,ry. ",•»,„•,. v. .s7. /.,„„. / 1, , ,- ,. ,,
/•"-/. V. .l/r«„„n /'. l{.-ro. ,lsS7) , Ivan .-,.i \,i. 117 " V •

v .l' . , ;

^1- Kan. I'^ll. 12 I'a,.. ."iS-J. s; i,- sii- ^ r Lu 1 -- ; ,
" ' '"

M: _fW,,o/. r. /^ Co. V. r,o,;,J„// -4. S,.,. ,.|.,p,„,, x. ,"^!t:i 170 III. ir;n. 40 v y. 'iii
Iw'S. V. /.rr/,-

'Sill nil V. ,S7. /.oil

"I'P-

/> ' tf V. A*.Im-vv. /.r,;,-,. .S7,nrr rf .U.N. /,. , „ ,;, . S'S , V;,. \l
'..,.,", ' " '' ^- ''

ns!i:i) i.r, i,„i. .-(.i.-i. ;!,-, \-
i-; n:.' '.

,^ ^.
' /' ',

' i"'
.^"' ''''' '""

TVu6as. R. Co. v. «a, (180S) 152 lu,. ^\l^':;:i tn^:X:;\: l^Z Int

'
i ^'1
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70. Objecti alongiide and dangeK ;y near the track.— (S.c al

S ,sr,. y),,,s/.j a. I'u„<lili.n,.s ii< 1,1 ill iiill>nilli;jli;l<ltCi.-(h\r 111!-

i,( .|.vi«ini,j, 1,1- .a- ii|N.ii 111.- iIkoi-v iliMi a jiirv i^ warnmi.'.l in In;

iii^' 11 r.iilwav .•..iiipiiitv lu !« ^riiiliv ..(' ii.-lii;.ii<Tiiiiiiiiiiiiiiiiiiii;: -n :p

lurf^.'r"tlii'r ti\i il .il>,i<i't- "• mimi- ii' liM<k iImI riiipli'V.rs nn- in .1

pM- ..f U-iiiit .-inwk l>v tli.'iii, wliilf |«rf..riiiinir ilnii.'s wlii.'li n ,|u,:

tiK'in t« I'lii.T til. if ii.i.M,ii> .iiil^i.l.'i.r l.><M.iii..tiu.- ..r.Mi-s.' 'lii.'
l"

-i

Tlic niiirl li.U'

Ills .if III If r.'-

jii'i iii.iii.'iil ainl

tli'llnili' pi'iiiiil of linii>

ili-.|iii>;iii<lii'il til.' .1.';

i|iiiii-.l in till' 111-..' "I .

liiii|i.iiiiiT slni'liir.'-. Wli.i.' ii.'" •'"

yiii.-i an" (iiil iiilii I.--.'. -.' iiiii.li lar>;.T

than lli.iw fiT wliiili n liii iilMlilr xv.is

oii;;inallv loii-tnul.'.l tlial. «li<n tli.y

111.' Uilii; liiniiil, tli.'V aiv lialiU' In 1«

st.ru.k liy I'MKin.'* pa-»iii>.' ui ailja

nut. trai'k, it i^^lli'' ilntv.if llir . iiiii|'aii;,-

t.t niakf •iiirli ri)rri-.|"inilui;; iliaiii;.-* in

till- tiairk ami tiiriitaliU' as will r.inl.T

till- jianilliii^' of till' l.irv'.'i- i'n).'ii»-i i.a-

Mi.ial.lv saf.'. /.../.. Shnir ,1 I/, .s'. It-

r„. \.' fiur'iirirk {is") :il oiii.. si.

4T!l. 'ill.' want ..f an a^'li I>it on a >lii.it

liiaiicli lini' il.M's n..t- inip.'il n. jjli^-i'inv.

fi.htumriihir V. rli,s,ii,i,il:, •( ". /'. ''"•

(isimi 411 \V. Va. .-.li'.i. :i:t s. K. -I'Xi.

It is nc};lij.'.'ii.-<' tint t.i jiiiiviilr a pit,

oviT wliiili til place .ni.'iii'- "liilr llii'.V

ail' iH.iii.' .I.'an.'.l. .s'"('//( ll»ri<lii H- <''•

V. »,,». (ls!i:ii :ij Kla. JlJ. i:i s... Jit.i.

It is for till' jiny to -ay wliilli.r it. was

nc<;lif.'.iii-.- to iiinstniit a split, svvit.li

wiUi'tlw rails alioiit :V\ inrli.'s iipart,

so that Ih.y were likily t.» .atih a

iM-akcnian's foot. Hi.' .•viilcn.c luiii;.' that.

tli.'V loiil.l have lH'.'n s.t williin i!

in.iu'S of ..K-h ..tl.i'i-. //>•..'.'.' V. rlit

,„„<>. II. I. d i: ir fo. (IS'.MI) HI loua,

.-,111. 47 N. \V. 74.

On tl Ih.'r haiiil. it is not li.'ilif-'i'iit

to maintain a (•r.ninil -witili of ll..' .'.

(linary patl.'rn, ami so const riuliil tliit

it may 1m' workcl, without .lan>.'.r fr.im

lia-siii" train-. l>v a s,.r\aiit slamliiii:

mi.lwav iH'tw.cn the rail wlihli il -hifis

ami the adiac.nt tra.-k. Uninl'itl v.

Ifdlnnwr /,'.' ''„. (ISSIil lllil T. S. 47S.

J7 I,, c.l. lo.t.'i. :i Sill'. <' '!''l'-
•'--•

Nor is it ncfrlin.nt t.i ihani.'.' a patent

switch t.) a ciiiinion switch at a jila.c

whcr.' the comlition ..f th.' s.'railcs. .tc.

nfTor.ls (."""• 1 "asons for h.-liiv in;.' I hi'

latter kind to 1m' the safer. /'.;".• v.

\,;r York C. it II. h'. /.'. r.,. ilS74) .".l.

X. Y. llaO. Wh.l.- t.h.Tc i- no uiilf"ltil

rule on tho subject, the lomtion of a

pwitcli stanil on the same si,h. cf the

main track as the siding iiit<^ which the

Iriiii* arc suiicheil is not ni';,'! l" i

tiiiiili.i V. Ak/imii ritii. I', it '.'. fi' I

( liMMii I.Vl Mo. :iHl. H 1. U. A. :i:i''

S. U Ins. jhe Hiiiil of a li'.ilil "i.

srtilch has luetl ilellieil to U' il.Lfliu'i
'

as Id a. swililiinan who h.is iHia-i..ii '
^

cross a tiaik in a yanl. the yriaii. i :

Mill upon li.ini' the all-en. e ..f aii> .i

ilehcc of a >.'eniral u-a;.'e re.piii in;.' - • i

a safcfiUanl. Ilmiil v. ( ;.io/i /*. /," '

(IS'll) 4.'i l''e.l. -17. fonliasl lllin. i-

ca-e iilc.l in « HH iil), imtr.

' III III' V. I'hirinri. M. it >S7. /• ;,' '

(lH!l7l lo:i jorta, (i.l.'i. 7i N. W >i
(holt in hrhl^T truss eautiht l.i (i..

man's cIolliiM;;. wliile lie «as pri".. I

in;:, in <iiiiiplia'ic.' with the niiMp.iif\ •

rules, to relca-.' 'hi' hrak.'S ) ; Tt.i'i- !/

It. Co. V. tiiiiliir I
IS'.IS; \,\. Civ \i|.

44 S. W. S'.i-l i
|S!I!1| .-.:t S. U .J

(liieman .struck hy i-iile of liiiij

l{„l„l V. Cliiniilii. U. if SI. I', ir '

ilssc, 1 ;t.') Minn. .S4. '.'7 N. W '-"'

(tre-tle of -i.le track 14 ini he- fi '

cars) ; /•oif Wiiitl: it- /*. ''. A' >

(;i-<ir..v (lWi:l: r.'X. Civ. App. i
-

\V. tioti) ihraki'iiian kiaukeil from ''"•

train hy on.' .if the slays of a Im i

while he was elimhin;,' a la.hl.'r on ti

siile .if a ho\ .'ar, .ill a dark, .old i n

in^r, in lespon-e to the usual -ijiid.

and in the prud.'iit discharge of li-

iliily, as the train was ))a-siii^' .'m i ''•

hriil;;.'. the ai.i.hnt iK'iiiK <lni' '" '
"

fad that the tra.k was nci^li-. i,i!y

placed ncar.'r to that side of Ih.' hri.luc

than to tl*' otherl: I'iilinfl; \. I ^^ .

/• /,'. Co. I Isss) .> Itah. lil'2. 1 1. l;

A. i.ll. I'.t I'ao. inl (switch -in I

within 10 iiicli..s of passin;; .' •

Sniilhiiii l\iiiiKii.s l{. Co. V. I/i'/i.i./<

(lS!liii ,.7 Kan. 474, 4.1 I'ae. !i:ts .o

row of switch slaml, wli.'n tiirii'd. «.i-

!t inches from cars 1 ; Huiiiiir v. /," \ "'

(l.s'.Ui so Tex. 117. l."i S. \V. sii:l -ir.'

facts); /(ow V. \i,illiirii I'. I! ''"

( isitl) -2 N. n. 12S. 40 N'. \V. ii.-|."i i.ir

<j,it so i-Iiisi- as sonietin;:- ' t" ..omc int.i

ronta.l with pas-ii;^ trains* :
r.J: v.

rhii'iqii. Sf. /'• " it- "• f^- ''"
'

'^"'

87 Wis. 27:i, .">S N. \V. 4II.S i-v.i'rh
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ti-.ii Uikni i« ilmt niiluav cnniiuinir.s Imvc m. rijjlit f.. jila.-.' Ktrii.'turi'H,

|..r aiiv i.iiri«.>,., H.» iM'iir llic triirk tlmt ili.- .slif,'lil«..st in.li*T.'ii..ii .m
ilio part of III,. ..„i|.l..v(f will pruvo l:ital.= From thio iM.int »( VKSW

-liitiil 71 iiii'lii'. fioiii ram; I'uii^iiliralily
.Im.it tli.in iilh.r .tiiii.l- ill lli.- .an,',,
uilili; I'l iiiisiili iiiiiii »',,. V. riiimi/
I l-^l'til U.". hill. .-,.-,1. !;.> \, ).; Hlii
(rtuiiT pliiKi ; r/ii. ,../., .1 I It r„. V
Slrnim llliol) |H!I 111. jjii. ,v, \ [.;

:<". Aniniijiii.' il:iiHM !i| III .\|,|,, 17|"

Mtlriiird I ijMll I |S!i III. j:>(i. .-,1) \ |.;

77 (fiMitluiaid niilHiil,. riial -linl I ; I'hi-
'hit,. II I .1 /• /,' f„ V. I'tiiil: I iss.l)
IMS III. 1 1.1 i|,|atr(>riii III imlio from
i.nl-iilr (if lai-; aclii.il mliii^' \\.\^ Ilmt
an iii«li III liiiii \\a..> I'l riiiiiiiiin whii-li ile-

(lanil Unit 111.' iiim|.aiiv hum lialil.- if
Ihi- |ilatfiiiiii was ilaiiyiiiiiK, Miiih i;.-

iiiiriiiK tlio i|iii'.|jiiii wlicl.licr II. was
kiinwii 111 Ik' (laii;.'iniiis)

;
/•< ii</i< V. i'hi-

'"i". U. I. .( /'. A*. (•(,, (IH7!!! :>i. Iiiwa.
-;ii. :) N. W, I.I IplalfiiMii ilaii;.'.riiii-lv

il.-.»
; h:tl.l.., V. M,l„.i,it.>, A \. II

(: llH!t|l HO Wis. ."iSl, ,,() .\. \\, i||2

iKial kIii'iI near ,i,l,. <rark) ; llliiini^ if

SI. L. It. i'li. V. 11/,,//,,, iismji |!i III.

Ap|). Ilti (mIiimIi ; rliirni/o. /,'. /. ,( /'. It.

r,i. V. ri, II 1(111,1 (l!MMi| !i2 III, .\|>|>. ;ms
Uli^' sliaiilvl ; .liilnisnii v. SI. I'liiil. M
i( .1/ It. Cii. (IS!)II| 4.1 Miim. .-..t. 4t \.
W. SS4 (si^-iial piiO

) ; .lr,i/.,//„ v. S,i,i

l"'"„l„ if I. /'. /,'. (•(,. ( IMSII; 'IVv.)
11 S W. !t|;J (stakri ; .V,„ ),„•/., f. ,f

SI. I.. K. Co. V. Os/)„,i,i I isiiil) I |i; Iml.
Ip-'. 4."l X. K. li.ll. ItrMTsillir (III IrlliMI'

iiiL' llgur)) 41 \. K. 1(1:17 (ralljt.
iliil(i'); />„;«,,/ V. /•/,,//,/,< ,f f. rmiilr.
<' (1M77I 4J Wis. .-|S:t dalll.' iliiilr) ;

.Ml' II V. Htnliii'iliiK, r. It ,f V. /,', r„
i\^s-2) .17 Imva. lijll, II .\. \V. liU
Ilss4) 114 loHa. !I4. Ill N. \V. HOT frjif.

til' fliiili'): A", ,x/ V, Chi, 1,11,,, (1, ir.
/,' '„. (ISIIIM III) linva. .•).'. HI \. \V.M ii.ittl.' clnitl'l; /•/„//,.< V. Chi,;,,!,,

il ir. 1/. It („. I IHiilh \-22 Miili 171
^1 N. W. 101 noiiil) 121 Mi.li. 17S. S|
\ W iili (lisli ihiilc ; si'c. as (n rliis

Ni'w
J«r/.,

I. .-.H

l'riiii,liill V. A I »
»-,.

I iH'Ki, 10 |{. I

( lili';.'la|,li |Hil|. iii'itr

Viirk riilf)
J UAi///)/. v. .V.ir

A. //. if //. It. („
( iHOii) lit U.

;i.". .Ml. .•KCl (l.li'tf|.||,l| |M.|,.|
;

><'i*, .\. //. if //. H.
.">!»4, .l.-. .\i|. ;io:

•iili' (.rark I : I'hi-
"III" if /. It. Ct. V
III '.'OH. ;i.i .\i„. It,.,

williiii IH iiii'lii's I

'<>/,/, ,1 (•,/,/ It. I', I.

I'll I'.U'. •.'!!.•> (til.',

ill. Ill's fimii irark \

Itiii^s, II I |m7s I III

•>4
1 li'lr;ria|ili |ii>U>

f nirs) ; //, ljn,h v.

t isiil/ 7 I tall. ISil,

nipli jHilf I'.' \„ IK
; I'.,1st TrnntM.Hi't\ y.

if I,. It. <,,. \. II, ,1,1 {\W.\] \\-i (in. 7j;l,
Is S !•;. Il7ii i.laiipr »i;;iial im-t ) ;

!',».
Iml Trust f„. v. Iliril /V,,,,, ,„.•, \ . rf

a. It. r„. (iHO.'ii 7.1 Kcil. liiil (sUitioii
limit iHianl); lllii„,is r. It. »'.,. v.
\\,lrh ilsi;!i| .vj III. ls:t, 4 Am. K.-p!
.'>!i:l (piiiji'i liiij,' ii\viiiii>;. iiiitiT I'lljp. of
ulilili was aliii.ist iliniily alxivc tlii'

siili's I till' iai«i : S,il, i„ Sl,,i„- ,f l.inii-
r„. V. «;,,7//,i (IHIII) |;)!i Iml. 141. :tH

•V. K. 411 (sitiiiiiin. oil),,. ti> tram
,ar line) ; \V,„„i,lt v. Wrst Vir-
iliiiiil lml,r,ir. i'li. (ISfl.'ll Its \V. Va. -I'.i,

I" S. K. .'ISd (jiriiji'iliii)} hmijrii of
tri'fl : Nliirl, 1,1,1,1 V. rill,,,,,,, ,{ V. U' K.
<•„. lISlHi HO Wis. 42S. '-,0 \. W. 404
lliaiik iiijiiri'il u s,Tvaiit wliili' piisliinj;

a cir aloii« tin- Inuk; fart that riiiul

wa.s ill iiiiir-i' of I'OMstnict.iiin liil.l to Ik!

iiniiiati'iial lirii'l ; Ihnriiiii I'. It. I',,, v.
/»,/,,.'< (Isnii !i:> Ala. iioo. !i Si), -i:,-'

liar;;,' riiki. In H,ill,,r v. It'ilimi-
1,111 l.ii,iil„r r,,. (IHil.li Hti Ml'. 101, 'Jll

Atl. 070. a ^ki.lw.iy lM firi. fn.i,, siili' of
lar was appari'iilly ri';,'arili'il In liiiiili

ami li.ir a, .i iii';.'li;;iiii arraii^'i-iiii'iit
;

liiit till' si'r\iiiil's art ion fail,,! Ijiraiis,.

Iio was slnnk li.v it wlwii /,,,,//, ,v.v/iy

liaii;;!!!;,' iliiwn IhIow tlii' car to •»•!•

wlutliiT till' wlii'i'ls wvri' sliiliii^ nftiT
111' liail -I't till' liraki's. Wliiic tl vi-

ili'iicc -liows tliat it is tlu' Ri'npral ,i.^
CM-o, i 5H, not<' ;>. a,l /in,;,,); ymi'lijl toMi of l,iaki'?n('n to pass up anil ilowii

IIk' siili's of i-ars in moliim. ami jtiiiip

oir to opi'n or ,los,. sttiti'lii's, a railway
<'iiiii|iany is lioiinil to lon.t*. its stnic-
(.iiri's aliini; tin- track willi ri'fi'riiici. to
this ,'iistoiii. lit all places where it nmy
ii'iiMiiialily anticipate that lirakcnieh
will have occasion to alijiht for thi»
piirposc. I'lniiilirs v. Cliiiiiiiri, SI. I'

M. if/). W. Co. (IS02) r.l Minn. lO.-J. .-)3

N. \\ . .,44 (cues of sectiiin li,iiis4>
t

.

' 1 7, /,(/<;,). /{, if Q. It. Co. V. (In-ijonf

(1871) 38 111. 272 (maU catcher). In

1 ll„/.,(,v/i It. (',.. { isii.li II.-, M„. Ill
21 .><. W. Sii2 I cattle (fMaiil fence IS
iiit Ins from loioiiiolivc) ; llnuxlini ,f '/'.

A' <•„. V, Oriim (IS7S) 40 Tex. ;14I

I'l iliT tank closer than ii^iiali; //,///

V. I lli,,,, /'. A'. <'„. (Iss;it .-) Mi't'iarv.
2:.7. 1(1 Kcil. 744 (telc-rapli Jwilc 12
iu'lii's from locoTiiotivc

I ; Hiiilliiii v.
A"' Y'.rk r. ,f 11. It. A'. r„. (IH07) 24
.A;::; niv. ",n-',, 1^ N. Y. Siipp. .-.(Ci :fcl

(;.'n|>h pole 4 inches from pa-sin;; loco-
niotive. But stf uotc 5, infra, as to

. hi
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tllf ! -t .1' lilt iiilr;ill\*.- lir;;li'.M'|iiT will !", W lul li.r lliO -Inh'tliri' .1

ullicl' <.lij''il wli I. h c':illi li till' ilijlli; «;!,. 'in;.'' r.Mli 111- illi-.ilr In |.i

(luii^ .i|ui.iiihi: ii' iiiiiii-, \>liiii ilii_\ wrfr N' rii-iim vkIi.ii \\,i.', iiini'

t!,.. i-if.-iiin«iiiii'.-., .riliii:ir\ rmc.-'

Tin- :-i rv.iiit"- «\i/n-:ilili' i;;ii"i'iiiir. ..i' ilir cM.ihlii Imh . aiid ilif ri'-ii''

illjr ll>K"' i- Mil> rl' 'I I" ill l;:.ni\ i.f till' iM-i - il. \\ liii'il liir ml II 1 1.1 II V li.i

IxTii li.lil li;iM. ;
' lull. -<• i:i'.' .1^ I-. :;:il'l' ill'- ri< « iili uliii'li w ii^i"

tu lie 'III ill ilii- iili'liv i-i'iii. tlii- "•liiiHht i- iiicnlx i'.irr.i|i..r;iii\c in i;

bi):iiilii':iMiM'. iii-ic;iil I't I" iiii: ilillViriiiiaiini;. nr< is ilir ni.-r in liu' jii

ii-.lii'iiMii- .1, nil u iili in ilic niAt -iiliili\ i-imi.

T\M>i'.!-i- in wliirli till' :ntii.ii Wii-i lirl.j iiiii 111 1m> iniiinlMinnl'!' ,

ll nU :;i'i.|llMl n--i'^lii il I"!' '
' ilri'i-inli lirin:; lllilt llic I'isk Wiis |m!

(Ill, aii'i llii'ii li'ir :i"iiiiiiil. ai'i' -mIiii \\ lull ilillliMill to ciii-sitV.'' ( >1.

'iiiii^K , -iii-ii a II a-Mii i- c .ii-i-ii nl riihir u ilii I In' li\ |.i.tlii-,-i-. tliai iIm

irt. \\a- a)t|iU iiii' ilii' il'i' r\ i'\riii|ilitii'il in tln' in\t •iiliilivi^iMn, "r

w itli llir li\
I"

llii -i- 'lial il wa- inl"iiilril in a--i-i'I llic ilnct I'im- lluil. .il

lliiiilt;li tli"iv wa- a lii'cai-ii "l' ilntx , I lie ri-k ari-inu: llii'rcl'rnlii liail 1" 111

liniii-riaki-n li\ llir -i rwinl. In viru' nl' ilic nllicr Ti'Mis ilfi'i->inn, al

»/ll/i/>/l V. \rir loiA. \ //. if //. A', "in |ll;lll'll ill SlU'll clow jiroxitiiil > I..

Cii. I IsiMil I'.i It I. ."inT. :1"i \II. :li>.">, Ihr li;i. k a~ to 111' iliini.'i>iiiu- til till' I i. i

lllc fiilllt, f\|ilr--U li|rilr.| till' iliM tijlli' -nil- li|M'l;lt.illj.' till' Iniill". Illl'> «"nll

Vcl'i-riril 111 ill till- ll.Al -nil li\ 1-iiill. I'Z.. Ill' jll-lilirll ill lill'lill'.' lll.lf ill'fi'llil.l' I-

lliiil. a-1 till' iliiii'^ii- lit' ruiinirt witli ^M'li' iriiilly "l ni';.'liL'i'iiri' in ili I"

!-lnii liiii'-i 111' till- kiiiil i-i 11 iiiiitlri iif liiiiO.

I'liiiiliioii kliu^li'ilL'i'. mill ill llii'V nil' nil 'lli.iimr v. t.n .\ .iiir (l>>!t|| so T. \.

iiTl.- |il,iii)l\- \i-ilili'. thiir |iii'-iiiii' i- lir. l-'i S W. sii:l; «,„v v. \,„ih,,„ r

lit 1111.1 .|l:;;;.-liM' iif ililll'^i'l ;
'"I'l "''l' '•' ''"• ll^'-"! ^ N- I'- 1-^- •' "^ ^^

III.' ii-k 111' liiinu' Ili' li.v tliiiii i-. tlii'ii'- '.."i."i i|irii\iiiiil\ nf -vihli -ImihI -Imuil

I'.iii', an iilivii.ii- iliiiiiiiT. mill mil' "•- ' lni'inli nf i'oiii|i.iii> '- im n nili-i; ''1

^niiii'il li\ till' iikiilililt' ulii'ii 111' I'lili'ivl I'll". /.'. /. tl /'. //. '". V. f/.i,/.- il>>».i

i,„„ ii,o'-iiM.i'. II III \i'i'- i"i (pi'i'f'"'""
;
/'"''

• .Vi » >o//.. '. •( ."•'. / 'i'-
''" V. 'K/ ,1 v. /,'. (,,. \. /),,;„( i \><is> lit 'I'l's :;il

tiniii (ISi.llli Itii hi' I'l-'. I"i N. K. '''ll. l-lri.iini' 1 I..-11 tlupi ii-ii,il 1 : /'

III I'l ,nisiilr,l,nrl (,,. V. ll.iii'H llSlllii 11,., 1/, .( /(. C. I!, r... \. (,nn.v ll^'i;;

1 l.'i liiil. ."i.-il. *- V. K. Hill, a M'lA.iiit liA.t ii. \|i|i. ' -I ^' \\ .
llOi; ( -nil. fin.'

iiiiiiii'd liy il "ati'i- lilii^' \va- lint III ll r tlini 11-11, il); I'nlf \. r/n,,!,/,,, .v.

InvM'.l In "ii'iin,!'. f.ir till' r.'ii-nn tliiu !• U. .1 n /,". r„. ilMili s; W i-. 'JM,

l.lii'ii' N\:i- nil I'M. I. 'Mil' til .liinv tlial lir ,'is \. \\ .
Ins (-i.in., fi.l-i: /,.',,,,<

Iia.l Ui'll raii'flll. r.lll till' I'l'-lllt unlll,l III,,,,, I i( I,. V. /.'. r,,. V. SI- I, III '•''''

(Ini.lilli'-,- liavc liii'ii ililVi'iiiil in a -tali' i|s!ii|| I'J Ti'V. Civ, ,\|i|i, i'.'ll. ."ij S. W

.

whi'ii' Itii- liiliiliii nl iiriiiiii'j i-niiliiliii liisi; iiraiii'. uliii'li wa-* lii'ir T imlii--

tnrv ii(';;lii;inii' lii' lln' ili'friiilml

,

1 |,i-,r I., Ilir Iraik than any nllii'i' -ii'.i

Till' iii-li 111 linn- (n 111.' jiirx. in a im-.- lar -I iii.l iiii' nn lli.- liiii'i,

nf lIliH killil. -Iinlll.l I'Sl.i.'-- 111.' Iliili'ill <:il V. I lir I,'.
<
'n, lis;.-,! r,,-, \

tliat th.' .I.'fi'n'laiil ,v a- nrjli'^.nl if lli.' ^. (.Ml. -'H .\iii. II.ji. .'i,"'-', l;.\.i-inj

stiniliiri' in ipii'-linti u,i- .lain.'i'rnii- (n (lsT,"ii .'i linn, :il 1 prni.'! I iiiL' n" I "f

1 lul'-nll i-Mlii-in^' nl.linarv <,iri'. -linl 1 : I/i.s.mhi/; /'. /.', r„, y. S'.H'i

i;,.„l,l V cliH-iHii: It. d <). If. <;,'. (|ss-,> IHSHI 71 \,\. 71MI, !i S. \V, 711. S c.

liil lima. ..'.Ill, •_'! \, \\,'J'J: i .li-ai.iir..v ilsliin 7S 'li'\. i:i!'. 14 S. \V, 77M uit.

ill" nf an niii|,i,iiir,i i in-inniinTi i-i ',h;- iic L'U.-tni -lirr-i, I'l i-i.t-r-Mh v.l.i'- ;-

fflVil tliat. if llii' ,ini> fniiml tliil tin' iliaMiiiiiL; tn ii'iiair a ili'frctivu bi.iko).

water column whjdi ta-UM-J tlie injury
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n a.lv iMtfl, lli<> liill'T ||\ |".llii «i^ *. . in- .iililinlv In \n' llir ...il'ict niio

uilli ri-|.r.-| I.I tlir rnl of the I'ii-c, .•itri|, Tiial. it i» ill-., llic nif-

f.i'l (iric ill n -|.( el I., llir ,\i U \ovU iM-r lliiulll 'i c III U> \m' ii |C:l-..|i. Mi'

.!' .Ilicliiili flMlil «.,||.r .,|' llic .lrri>ii,li< nt' llli^ I'l.lirl in \\,r mILiI. 1>.i||, ill

-l.ili'T ..!' i.Mlhiii.i liii.l'ii-*. S( '• lli'M -..•li..||. On the i.llirr ii:iliil,

iIh' I'lh'l llliit ill.. I'!li;rli.|| ilrci-ini in .<i i/mmir \. . I/,/, /,/.,, " i-i I'ilnl

. iili ii|i|ii'iHii! wiiiiM niilii r |>i.iiit tn iIh ni'lii«i..ii iIimi, in thr ii|iiiii<>ii

.1 iill' I'ulll'l. lllfir \Vil- ||..| I'MIl ;i prilli.! |':i..ii. 1 i ! I .j I i t v.

//. I '

I', .'hi Kills III 1,1 III, I 1 1, iiiifiui I III i/lrh nil. In SI. nil' I if I lie fii-os

III wliii'li till' iii:iiiitiiiiiii f I fiH-liiri's .{ lliis i|)'<i-i'i|ili.iM Im. hrcn

.l.'llirii |.i lie .•Ill|l,'lil!l', till' l'i.|llr..|iillU t';l.-l..r i- tlir -rrVMlll's |l|-l'-l|||l|..l

niirflirti>ii.ii i.t' ilii' ri.L> .•iTiili'il !iv ili.-. -inir'Hir..,. 'I'lij^ I'in'uiii-

-I'll i-" rii.'.ii'l'''l .'I- JM-tilVini: mir m- (.ili.r. ..r Im.iIi. ..f iw.. intVr-

1 ii.'i-., I illii r .,f \\ liifli j. |';ii;ii III I 111- riijlit III iii:iiiil:iiii tlif iH'ii.iii, (•;:.,

lliiil till IT is nil ijiilv 111 rli:iii.;i' I In- r. iii.lil i. .||. I'r. .in vv liii-li kimw n ri-k-4

:iri-|.' (SK. i-|i;i|ilrl' VII.. iliih ). i.r lliiit llii' -I'l'Mint i- llMi' In l)|-..ti'i't,

liiiii-i l('. II III I il' III' .11. 1 1 1.. I .1,1 ,.,, niii-l I IIP. Ii. .11 iiiin-ilt' ,::iiillv <>( nrj;-

li:;i liir" ( -rr I'luipli r |\-., iiii/i ).

" (Is.M . Hi (I II :;.'i;. ju |,. ,|. i_i. \',, it.M :, Mvinh. si.„..i I„.|,m.,.„ {t nwl ihc
S S :ij;. I."i .h.r. ;ii. lii.U nil. I M.I, -liii.'k liv tlir lai^l;

W<;/,., y. \,„ii, ii.ih^li It. r,,. I\.ll,i V. i:,ilini,,„, I,', r,,' iI^sT; i-.,,)

I^»7i It S,-. .S, ., I I. Ill, ...rir^, .|!i!) II ,\il, ii.Mi (.lil lion..,. ..Icni iii^' . ai - l.y
-hi.' ..f li|i.|.;(l; /..,.. /., I) V, III, slim ,( «lillli' S illi'lli-s). SiT ill>il 1 III' (;! -i"i

/ /,' (',„/,. i|S7si |.'."i \|a-- 7!i, JS iii..i| ill mili- ,-,. siiiini, iiii.l <oiii|i.iri-

\ii! Ill |i. -11. i ("iii.'iiii'rr -Irii.k l.y .i tlir -iiiiilur .li'iiainn, iiii. In- lli.it .>|.i'ii..ii

-Il .Il |M.-.i :i- !..• U.I, Itiiiiii^' mil 111' III- 111' III.- \l i«-ii.liii«-tl- cniiilnyt-is' llal.il-
..il. I.I l....k fi.i .1 «ii;iMli : 'fliiiiii V. Ithl i\\ iii-t. HJii.li (.'hi-, tli|. -itxiiiiI a li-.-lit

»../-..,„ /,'. r-,,. ils!i.', till Ma-,. :i.-.:!. :i: t.i n-. ..v.-i- f,.r iiijiirii-. .aii.-M-.l tiy '•.j.-fT-.t

^. 1-^ :iii!i !-iiiiil.ir a.ciili-iil. tin- i.li in tin- u.i\ -. it.-." In Ilium \'ulilr,,i
-till. li. Ill In-ill.,' a ii-iii|iiiriii \ |ii.-t |iiit ii|> inni It. I'll. i|sii-ji iCii .M.i-,. :i."i:i, :i7

,1- a -ii|.|.i.il lor .1 lri--tii-i; / /,s7.- \. N. 1). .i(l!t. tlu. Ma-.a<-liii-.ll , ..iiirt

/./.;,/,;/,./ A' ('.,. il->!i:ii l.-.s \Ia,.. -.'.-N, iinalili.-.l it- .i.i.tiin,. l,y thi- f.illinviiiL,'

' '^ I-', -'ill!
! 1.1. i'...man u'l-H iiii,' il.mii riinaik: "W.- .i — mm- iliiit tlir nili- i-i

1} a j.i.M.-i- on l'„- -i.li- of III.- ,-;i|- |l„. iM.I -.. -Iri.-t in llir i-a,!' ..f i-iiiiilou-.-s

'"!» ..1.1- ..II il ua- -Ini.k liy a |.i.i u l.o.,- .Iiitic- may rri|iiiri' thi-iii imi. In
!..iiii- auiiiiiL-i; //./// V. \l..-.'. Ill hi ,( i-iinliii.- i Ih-iii-.-Im-'s uilliin tin- s.nni- |iiii<

-^ •'I' I ir r... I |!iill I 17S .\I;,.,. >^•^. .-,i all tim.-. . . . Il niiiv In. that
.V.i N 1-;. iir.s ilr lo-i. to ,lri-i-l nil tli.-y i.iif;lit imt. tn In- li.-lil to l.aki- i1m>

«.i,^ li.ii-ki; \ii^li,i \. liii^lii.i i( I/. /,'. li-iv of tliiiiL'- I fill oil'. Ill ,ill <-a-i--."

(., (Isii.-.i lill \| ,-,, Js.i. 41 N, I-', -jss In \ii--.v ot Ihi. i-irriiiiistaii.-r- mi.l.-r
Ilk. man |iiii.i ..liii-.' L. in. unit l.i.M.-i wliiili II... iiijiirii-H a.-ri' rrn-iM-.l, in thi-

1" -.I l.iak.-- U.I- -I I II. I. l.\ a I' 111- i-a-.-, i-ilr,l ali..\i-. il i- iliilii-iill. to at-

I"-' : /;. // \ \ . I.- )..)/.. \. //.it //. /.' -i;;ii any i-ia-..iial.|i- niranin;: to tlii-i-

( '. l-lCl |i>> \|a--. I i:i. 17 \ I-: IH «.i|.|. w liiili i, i-om|iatil,li- » illi thr (-on
il'i 'k.niaii. wliil.- ili-.-i-i-ii-liiii: a -i.!.- 1.1.1 ilii-i.ui llial tlii- .-^,|-\aiil w.i-- ili-liai i,-.l

.!.i. \a, -tiii.-k liy a In i.JL'i' l.illi.i: fi.iiii ir.i.M'iv.
' ' - V. /.'..-ti./i ,f .1. I! <;.. ils'il, -shiilir V. ChKiiiiriilr ,f I). If. fit.

:•'- .\I.i-,. -.^7. .'W N. I-:. .'iiMl (.uii,l| (lss.-,i si Va. ISS. .-.•! .\ni |;,-|i. i|.-,4;

.]— .- 1.1 ira.k tii.l a trap a- In a t.iak.- Itilluns \. I'< inniih imin d \. V Ciiiin}
-11, ,-li-l--.-.! in =-,a!|,!in-i : ri.:..i:!.-: V ,i // r,. :].>:'.: |^7 I',,. M. j: \,i. t;-a

i iihliiini It. rii. i]s<'-2' l.-ii; Ma--. :jim. :l.,i.l_,- ai.|.i..a,-li,-,l l,y .-iirv,., wlii.-li

'M N. K. 1140 (suili-limiui, wliilc turn cunuimiiiratcil u swayiiij; iiiution to the

m
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The courts wliifli take this position concede tliat tlio case ia for tlii;

jury, wlion' the servant may, uiwn the evidence, have Ix'en oxcusalily

ignoi-ant of tlic risk.'

Otlier cases turn ujvin tlie poiieral princijile deveI<(]K'd in chapiM

v., aiilr, whicli is supposed to justify the conclusion tliat a railw.iv

couipauy must Ih' allowed to use its own discretion as to the kind if

hi'idjjcs it will use, and when, and imder what circumstances they will

remove or replace tlu'in, and that it cannot be recpiired to condenii. :i

hridjrc which is without fault in its plan, or defect in its structmv,

while it is in poo! lair, and safe for the passage of trains, sim|iiv

iM'causc sonic ex|K'rt jironounecs it not to be as good or convenient :i-

some other kind.'"'

In several (h'cisiuns, one of the contndling considerations rclicil

u[H)n iuis Ihm^u that the uuiintenance of tht^ dangerous object did n>4

im|H)rt neirlifience. for the n-asou that it was placed in a posit i..ii

which the conunon usage of other railway companies sanctioiieil."

See S H, iiiit<'. Iiut this circumstance would not be conclusive in nil

courts. See S ">(», aiile.

Ptiniiic, lliiiK rccliK'ini; tlic clistiincp Iio-

twccn llic >i(l(' iif llic liK'oiiiiitivo and tin-

l)riilf;«', iiiul niakiii;; fticiiUT cart' neces-

sary ill enteriiif; it I . Tlii^t mtiiis to Iw

llie netiial ratimiale of two (ieor^jia de-

cisions, in wliieli reiovery was ilenied on
tlie ground that tlie |)laiiitilT was iie};li-

t;ent in leaning mil of a car at tlie time
and place in <|iiestii>n wit limit keeping
a proper lookout. Allmiln it IV. /'. A'.

To. V. Wihh (1H78) 01 (ia. r>S(l ( wa(jT
lank) ; >Sutiih/ v. Sdiiiiimih Shfil It'. ('"

(ISil.-.) ill! (ia. Hli), IW S. v.. S4I. The
phrascolofiv iiseil in the la(t<T ease is,

however, somewhat ]M'ciiliar, ii>., that,

althoiiffh a .street railwa.v coiiipany is

nejflijjent in loeatinfi a post very near
the tra<'k. it is not riUilirihi niiiliiifiit

as to a inotornian killed hy eolliiliiif;

with such )K)st while riding; on the step

of the front platform of siiih cjir. l€>an-

in;; outward and lookiii<; hackward un-

derneath the car, while under tio neci's-

sity or duty to lie in that position, lii

another (ieorgia <sise where the plain-

tilT failed to recover. Waif v. i:<int Tru-

nrsscv, V. rf <l. K. Co. (1S!U) SH Ca.
210, !4 S. E. U>n (mail crane), the lire-

oise n''"""'!'* "f t^'"" decision deiiying

ne(;lip'n<'e are not ntent.ioned.

"As, where he was struck hy a sipnnl

post <'los<'r Mian usual to the track

(Urnnhm v. /Jw/ox .{ ,1. If r„. [IHSS]

147 Mass, 484, 18 N. E. 209) ; or by a

telegraph pole, the evidence showing'

that there was no other like olistniitinii

aloiij; the road from which |ilaliiliir

niitjht have lieen charijed with iiolirc nf

daiifier. I'uller v. Ihlroil, (1. II. A I/.

It. Co. (ISltO) 122 Mich. 17!l, 81 N. W.
80. (Ind^'iiient was reversed on n-

hearing; |1!100J 122 Mich. 205, 82 N. W

.

245, hut this rulin<r wxs not niodili''<l 1

In H'ooii V. lAmisrillit d \. A". < ...

(IS'.I.S) 88 Fed. 44, the court, in all..«

in^i the |ilaintilT to recover for an in

jury caused by a cattle chute, di-tiii

t'liishcd such a ease from tliiw <if l.nv

lirid;;es, etc., on the groiin<l that it ";is

not a structure, tlie dan^^cr of wlii.li

was apparent.
"Illivk- V. Hill I <{ /'. M. If. Co.

(1S88) <i7 Mich. i.:!2, .15 \. \V. Tiw

I hrid};e 13 ft. 4 in. wide iK'twccn lli.'

trestles; plaintilT injured while iliinl.

iiij; up a car lad(h'r). Slruurl v. \.i'

l>(,rl S'riii, ,{ .M. Viillrij Co. (ISIlOi M
\a. !tH8, 11 S. E. 8H5 (cattle chute 1.

" Ni.sn. V. Lrhiiih .f //. Ifiirr i; C,.

(IH1I5) 145 N. V. 200, 41 N. Iv W
(mail crane); Sridmorf v. Milndnli',

I.. S. <f If. If. Co. (1S04) 8!t Wis. I>s,

01 .N. \V. 7(>5 ("clearin<r post" liet«iiii

inaiii and side tracks) ; Shirlir v. r/i. v

(i;<(v;Ar d (>. It. Co. (1SS5) 81 Va. iss,

50 .\m. Hep. (154 (side of railwMV

liriilui'* ; l':thh,,i V Ihtntil. 11. II <! I.'.

It. Co. (1800) 122 Mich. 232, 81 N. W.
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c. Convciii(iirf or ii(((ssi!ij as juslifi/inij <l,ini'iils.—The; (•(>\irts

iiK'iitioiicd ill .suImI. a, tiiijnn, iiiitiinilly tiik<' tlic griMiiid lliat railwav

(•(iin|iiiiiics, ill crcctiiifi' sinictiiiys n'()iiii'('(l fur tlic transaction of

tlicii' liiisiiiiss as (•oiiiiiioii cari'ii'i's, arc lioiiiij tit consider tlic safety

of tiicir ciiiiiloyccs a> well as tiicir own convenience.'- rnder tlic

doctrine aiio|)tcd liv tiie courts nienliuneil in siilid. b, tiiis cleincnt is

l>laiiily ininialerial I'itlier one way or .lie otiier.

Jn tile dcH'.isions of tli<; iirst-inentioncd j^'roiiii of courts, tiic fact.tiiat

an nnnecessary risiv was created liy tiie [Misition of the structure in

(liiestion is sonictinies eniiiiiiisized.''' And it seems r-lear that if tiiere

is any reasonable doubt as to a real and actual necessity for placing

the structure in (jiiestion in the jiosition wiien^ it caiiscil the injury,

tiip ncfiligenec! of tlie eonii>any must he jiriniariiy an issue for 'he.

jury, in all jurisdictions where the servant's knowleilge of the e>-

t;ons merely lets in tin; defenses of an assumption <d" the risk <ir con-

tiihiilory nej;lii;i'iice, and is not a circnnistance which, of itself, nega-

liv<'s a lir<'acli of dnt.y.'^ Compare § -'<ja, aide, and subd. c of the i'ol-

iowiiiL'' section.

m.'t (I'oal liiii); Miinini v. yiir Yark
''. i( //. II. A'. <„. (IIMIO) ;"),") A|l|). Div.
;tU. (ill N. V. .Sii|>ii. «,">(! (waU'i- Jilii^') ;

/(.// V. \nr >•. /.. A. //. J //. It. i'o.

||S!I7) 1(!H .\l.i~~. 44;i. 47 N. K. US liio

rviilciKc that pillar (if liiiil;;<' was uiiiis-

iially riosc to l.lic track). Ill W'llmm
V. I'lniixrtlh: A S. It. f.,. (1SS7) S.". Ala.
Jii'.i, 4 Sii. 7ill (sii|i|ily |'i|«' of water
tJiiik). tlic r.i.sc wa.s held lo !«• fur the
Jiirv liciaiisr tlu' i'\ idciicc of coiiforiiiity

Ic) iisafic Wiis not. loiicliislvi'.

'- l/io/i/it/ V. Wiibiixlt It. (•„. (IK'12)

li:> Mo. 111. i!l S. \V. S(12 (.siiitiil.ility

of .stnictiiiv-t for tlic jiiir|io^' of the
<<iiii|iaiiy's liii.siiii'ss not ciiiHii^li tocxciisc
it

I ; Mini v. Iliirliiiiiliin. ('. I{. A V. A".

r„, (ISHli) .'i7 Iowa,' II-'.!. 11 \. \V. <il4

I1HH4), (i4 Iowa. !I4. lil N. W. S07 (np-
proviii;.' the refusal of an iiislriKtioii

reipicsted liy ilefeiiilaiit. that it 'hail the
ri;;ht to eoii.stnict its cattle clmte in
^'iicli ninnner. :inil in siii'li close provini-

ity to the railioai^ traik, as would best
.siiliscrvc it.s purpose in safely loadini.'

aihl iinhmdin;; live stixk''). In Dorsrii
V. fliilliiiH A ('. ri,ii>,lr. 1'n. (1877) 42
Wis. "iSa, the court, in iipholi|in<; n ver-

ilict for a liriikcniaii who had liocii

sliiiik hy a cattle chute, said: "It
may lie that the oat tie chute was con-
structed with n view to the exclusive
u-c of ears liavinf; ladders on the ends
oiil^-; in wliich case it might liuve in-

volved no s|M>eial dan;»pr. Tn that view,
it nii;;lit have Ik'i'Ohic ilan};crous hy the
us4' of cars having; laihlers on their sides

only. The use of cars of the latter de-
si'iiption. assuiuin^ the conseipieiit dan-
i;cr of the lattlc ihutc. iiiade it an ini-

niediate duty t<i reinove the cattle chute
or cliaii},'e \{n structure, it may lie that
it was hiiilt with a view to the use of
cars of Iiol.h des<riptions. In ttiat ease,

its daii^iTous relation to the track was
due to a jialtry convenii'ncj', furni.shin^
no <.olor of h';.'al excuse. .\ (;rcater dis
tjiiice from the track niifiht have made
it more tioulilesoiiic to load t-attle fiorn

it. hut would have insiiii'd o|M'ratives of
till' mail from danfrer of life and limb.
Human life is t<H) preciou.s in tlie eye of
the law (o Ih' so lif,'hlly hazariled."
Still h'ss is there any proiind for dis-

turliiii); a verdict in favor of a trainman
struck Iiy a post which a stjition apent
hail erected for the lonvenienco of liis

farnilv. Kiiinis v. Chiiiiqo, ,M . A St.
I', h'. Co. (IS.s.-,) (i(i Iowa, 5"J9, 24 N.
\v. 2:ii.

" Krilihrr V. Milirniikri' ^ y. It. Co
(ISOM HO Wis. r)84. .50 X. \V. !I42;

Hittitirr V, J.n \<iiir (IS!»I) 80 Tex. 117,
Ifi S. W. HO.T: Hnsx v. Sorlhrrn P. It.

Co. (IKIII) 2 \. n. 128. 40 \. \V. li.Vi.

".S'iif(7 V. Virhinnn I', It, On. (IXni)
87 Mi<h. 5."i0. 40 N. \V. HH2 (no cx.'uso

for laying a side track as close as 16

'
i:

I
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d. /^iiijildi/cr's hiiliilili/ r/.s ujjcelid In/ the iiiohnhlllh/ of llic a<' i

d( III irliii li iicliiiiUij ijcniiicd.— Two uf ilic courts iiiciitioricti in sulnl.

II. siipni. liiivc iiiliiiittnl :i (jiuilitlcitioii of llic coiiiiuinv's lial)ilitv in

cases wlicrc (lie piiil iciiiai' coiijiiiK-l ion of events wliicli cuiiscd tin'

injni'v was on(^ so iniin'olialilc, or of siK'li ran cnn-cncp, that tlic

eoiniiany is not, liontKl to anlicijtato or iM-uvidc for it.** Sec §S 1 li'

J4ii, jiosf.

Tlic same i)rinci|ile lias also been a]»iilio(l in anotlier state,"' in

wliieli the views iieid on tiie genera) cjucstion of tiic iialiility of a rail

inclics to n slipd Ix'tonjiin;; (o a fac-

•ry) : Ji,liiis/,i, v. St. I'aiil. M. rf .1/. U.
^'0. (JSiUI) 4;i Minn. 5:1, 44 X. \V. HS4
(ciisc liclil til lie for jury, ns cviilciirc of
npcc-sity WHS iiol. c'oiu liisivc) . Ill \iiiife

V. .\i Hiiorl Sills <( .)/. Viilliii Co.
(isni) 13 Ky. I,, licp. iVa, 17 S. \V.

TiTd. wlicrc the ])l,iiiiliir was allowcil to

retain a vcnlict. in cusc of an injury
canscil liy a iMsini (iroj<uting from tlio

side of an o)i| warcliou-c. llic court dis-

tin;riii-licil Ih'Iwccii tlic dan'jcr I'roatcd

liy o).|cits like tiiiincis, liriil^cs. etc;.,

and by olijccts not iic<vcssary for the op-

eration of the trains. In hiiiiiirilh- it

\. ]{. rii. V. Millil.111 (1S!I!M 21 Ky. T..

Hep. 1S!I. .-)1 S. W. 7!Ui. the ease' was
belli to lie for the jury, only liecaiise the
pviiU'nee temliNl to .show that a "mail
prune" was S im aes closer than was re-

quired by the I'nitcil States ^Govern-

ment. In •sivco V. I.'liiiili ,f //. Hill I- II.

To. (18!!.-)) 14.-> \. V. 211(1. 41 \. K. !Mt.

Reversing' (1S!I4) 7.'' llun. .">S2. 27 X.

Y. Siipp. ti71. one of the <.'iouiids on
which it. was lidd that there conld Im-

no rei-oveiy for an injury caiisi'd by a

mail crane was (hat it did not appear to

have been piact iiabli' tii loiMte it at a

{rreater distance from the track, and
sl.ill have it answer the jnirpose for

which it was erect/'d. In llrouii v.

Srir York ('. if //. It. It. Co. (l!mi;

X. \.) fiO X. K. 1107. Albrni-

injr (ISillM 42 Apii. Div. :>iH. .->!! X.

Y. Siipp. •'i72. a verdict for the plain-

tilT was iiplicld. where a Inconiotivc lire-

man was killed by bein^ struck by a
mail crane while on the L'anL'«ay of his

eniiine. the c\"idcncc licin'_' that the

crane was iiniiece-sarily near the track,

and nii'-'ht. have Ihcii located a few-

inches further therefioin. and that de-

wilent was in the line of his duly. The
ease last cited was di-tinjiiiished on the

ground tl'at the chaii^'c in the location

in the present iiisluni.t! whiuU wuulii

have minimized the dan^,'er was <'ntircly

feasible and easy to make. Tlic im iv

fact that a timber which struct and in

jurcd a railway brakeman while he was
ascenilin;; the ladiler on the side of a

car was pait of a temporary slructuic
erected 'or the ]>urpi>se of icpairiii;; a

water tiink will not ridieve the cin
paiiy from liability, if the pinjcilii:^

timlKT which struck him was nut nci. -

sary to the work of repair, or was \, n
there so lon^ before the injury tint (!ic

<-<inipany could, with due care! have .li-

covered it, and had it remove I. Vi ;./,

d- l: K. To. v. Holm (lS!t2) 1 To;. ( iv.

-\pp. .'ili. 21 ^. W. !I42.

'"McKre -.. Chirnpo, R. I. ,f /'. /,' r.,

(18!tl) h:\ !owa. (illi. l;t I,. I!. A. sl7. .vi

X. \V. 2b!» (not ne-li;.'c!ice \,, li, ,
.

winn fenc.cs of cattle iriianl-, in ,ii\\ .f
such an improbable orcurreiiee a- tiii
ivf a brakeman han^'im,' out from Ih'
bottom of the e^ir ladder (.. exaiiiim- i

brake); Kiioiil~ v. Chiimin. It. I. ,( /'

//. Co. (ISS4I «.> Iowa, 22ii, ."it .\'..

Hep. ."i, 21 X. W . r)77 (not the diKy ol :i

railway cnmpany to plank every iiri.l.c

and cattle j.'iiani to pri'Vciit. aciidi'Ul- Im

its eiii|iloyees. thoiiirh it niay anlici|i.ii.'

th.it trains may be rcipiircii to hall, ai

other than the usual stjippinj, pl.i,.,., :

I'lniulrr.'i v. Cliirmic, SI. I'. 1/ c(- II I,'

Co. (1H1I2) r)l Mian. I'l.l, .-|.i X. \V. .Ml
(for jury to say whetlu'i- the compniiv
was lioiind to anticipa.te that brakcni. ii

Would attempt to lescend ladder- .il

^iieli a distance from a sw ilcli as a cci

tain section house was creeled i.

" Itilris V. Ciiliiinliiil .( d. I!. Cn,

(ISSHI -21 S. C. !i:; (nicie fact that ..

water tank is creeled ilo-cr than is r. r.

essarv or usual does not es*abli-li n. _:

liu'cnce. as re^'anls a biikcmaii u lio

liap|H'ned to Ih' jii-t liioioit i ;.• a car I.cl

der after eoini; 'i' l'(i"ii>c a tuilcni to

replace one which haci yone oulj.
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wiiy couipiiiiy fur Uiis particular sort of st ,-o aro prubal.lv tlio

Miiiio as ill tlic stales jiot, rriVrn-W tu, if siicli luciitity of opiiiioi/is au
:illo\val>lo iiifcrfiicc fmni it.- <ii-clarc(i adIic.Moii t<i tlio doctrine that it

i.* iie.di.iriMit to iiiaiiitaiii a low overliead hri.ljre. Sw next section.
71. Objects dangerous to emrloyees on the tops of cars.— (See also

);
.^fi, /«W.)—In the main, llie consiilerations relied niK>n as deter-

iniiiin? factors in tlio cases just (iisciisxd are controilinfr in the cascri

which invfdvo the liahility of railway companies for injuries caused
liy low overiiead hrid^cs. and other ohjects so i.la<-ed as to imiK'ril the
^Mfety of employees on the tops ,,f cars. It will l>f> found, therefore,
diiit the IxMindarie., hetweeii tli(« decisions which atlirm and those
which deny liahility for such injuries run, upou the whole, alon^ the
same doctrinal lines as we liad occasion to trace in the precedinj;

. cc-
lion. Some di .ereiic<"s. however, in the fo.ilin.s; on which the two
cla-ses of eases aie dealt with have necessarily arisen from the fact
that, in a larire ]iroportion .d' those which are now to ho reviewed,
ilie dani.'-erous ol)ject was a hridiie i striicted U) carry a hiirhway over
iliP track. 1'his cirL'umslaiK'e introiliic( s into the iirohlem a now elc-

iiiciit whidi can rarely, if o\rr, ap|H^ar in eases of the other typo, viz.,
the interest which particular individuals or the jiiddic at Iari;o niav
liavo in the mainfeiianco of such a hri(lj;c at a certain level. I'suallv,
this element does not affect the determination of the jirobloin. Hut
sometimes it may he of decisive wi'ijiht. See suhil. r. infra.

'I. Vundillonx hrld fo ini/'orl iicr/llf/nin:
—

'I'he liy]>.ithesis underly-
in:: one proup of <lecisio- • is that it is the duly of a railway compaiiy
to see riiat structures and other ul.jects aliove its track are elevated
:il)ovo it suiiiciently to onaMe train hands t<i perform their wr)rk with
rciisonahlo safety.' (Jamriiip the sii.',ni(ic;i;>. e of the j.hrase "rcason-
ahle safety" hy the standard of an emi)loyee who is assiunoJ to ex-
cnise .>rdiiiary care (s,,. chapter iv., niilr), m.ist of the courts which
rc.isoii upon this hasis liavc' dediice(l a doctrine which is recofrnized
(>Nplicitly in manv of the cases citeil helow. and is not inconsistent
wi:h any of them.- r/:.. that a jury is always warranted in tin<lin<j

a. railway crunpain- culpahly ne^lii;ent whenever a danirerous ohject
i> lint sutliciently elevated above its track to (dear the heads of train-
men while thoy are stan.liiiii' or walkinjr, in an erect posture, on the
tons of freiiiht cars.= Some other cases possihly endiody the same

' lt''lli,iii,n' ,( O. i(- r. h' Co. v. rf'nniii '- f.oiiiyrmr \ I .f r If Ci, V'Iss.H 1(14 Intl. SS. .-! N. K, (i-27. Cm,,- 11,;,,/,^ (ISSS) lir. 'ln,l .'JIU 17 \' e"

';T'"v ,'
'''"',:'•"'".->• ""'! i" •^' '""'". "^^ d'li.k'.' 4 ft. !t in, at.ov.. tlu- tops

.' .V <f- II. /.'. <;,. V. Innn IISS7) -.i; „f ,.:|r->. Tli<. ,-,„i>< s„s)nin...l iU vi,.\v
"'" '"'' '"' *''"• '*«• I'.v aav.rting to ttio fiut tluit tl.o brakes
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viow, l)iit, owinjT to tlio u;r>iuiuls upon wliicli ..ic (!<<•• ioii.s nctiiiill;.

tiiriii'il, till' pnH'isc position of ilic coiirls is not iilwiiys dearly <!c

fintil.^ It slioultl bo rciiiiirkctl, liowcvcr, lliat tin- niiimicr in wliiil.

;|

wore on Ilic t(i|H of Uio cars, and. ti> ;.'('t

to tlii'iii, till- liniki'iMi'ii wi'it! ri'iiiiiicd to

puss over tlif toi)s of tile <aii>. not only

in the iliiytiiuf, l>\it also in tlic ni;;lit-

tinif. ami ofti'n. dimlitli'ss. when tln'

nlj»lit was (lark, rainy and fo^;^'y. and
when it would Im' almost, if not. i|iiitc.

impo-sililc for tlu'in to know of tlic

proximity of such l>rid;.Ts wlicn calli-il

to apply the l)raki'> npoii mo\in^' trains,

pvon if tlicy liad kiiowlcdfrr that siich

bridf;i's wen- maintjiincd. The vifjorons

dt-nuiiciatioii of strufliiri's of this ty|«'

in .Slicarm. & Unlf. Nc^. % IHT. was
mentioned with approval. Other simi

lar decisions as to overhead lirid^e-^ ar<'.

J'riiiiKiilriniia Co. v. Kriirs {]H'XU l.'tti

Ind. 4iil>. ;t4 N. E. l.'>. 3ti N. K. :i.VI

:

Louixiillr if- v. /.'. f-i. V. Hiniks (lH!t4)

104 .Ma. .'lOS, Hi So. .')47 (inaiTitename

denied to Ik" wilful nejilif.'ence) : Cliir-

Iniiil. f. r. if- SI. I.. H. >'(,. V. Wiilirr

(ISIi.t) 147 111. liO, :!.-) \. E. .-)2!t: H'.7/.s

V. Ilinliiinloii. r. It. i(- v. It. Co. (IHSl I

."it") Iowa. .'lilt. !• N. \V. 3t«4 (action failed

here on the jironnd of an assnmi>tioii of

the risk) ; SI. /,oi-i.v. I-I. ,S'. i(- It. /«'. r...

V. Iiirii, i,SS7) :i7 Kan. 701, Hi Pac
140: .\lvUiK„». T. i( .V. F. It. f'<>. v. I.iirr

(IsiKi) .">7 Kan. :tii. 4.") I'ae. "i!t: .ilrhi

SDti, T. it .V. /'. II- (''>. V. liniiiiii {\X'.^T><i

5.") Kan. 270. :10 I'ae. 1010: I'iiiiiiinnli.

,Y. (I. it 7'. /'. A". Co. V. Slimiest,, I
(1H!I."))

07 Kv. 71. :tO S. W. i:i: hnhfi V. Km
UirKi] C. It. C„. I1SS7) II Ky. I.. Kc|i.

I."iH. 4 S. \V. :io:l: l.iiiiisrilh- it V. /.'. fo.

V. C„(,lr„ (i.s'lMh -JO Ky. I,. Hep- '•'"-•

40 S. \V. ;i:t'.l: llriill V. /'iici/i.- /,'. Co.

(1S7-J» .V) Mo. .'!02: ltiiiii.i v. SI. I.iiiiis.

I. M. it .s. A'. Cit. I ls70( 71 Mo. 1ti4. :)(i

Am. Hep. 4.V.I: llidilrr v. V. » Yuil:. I).

it 11. A'. c„. (IHOO) ;!-2 \. V. s. 1!. 7i:i.

10 N. >. Siipp. 70."): \llir v. Siiiilli Ciii-

oliiiii It. Co. (1-><S4| 2\ S. ('. ."i.')0 (non-

suit riylitly refused, where hridL'e was

too low for a lirakeinaii to pass under it.

stjindi'i}.') ; Ti.mx <(- /'. A'. Co. v. U.ioiv

(1S041 H Tex. Civ. Al)p. 'i.'^O. -.'7 S. W .

!1(12: \oillirni I'. It. Co. v. MoiIihkov

(1S04) 11 c. c. A. :!:!.-.. r, \ .
s. .Vpp.

31.1. OS l-'ed. 5:10. See also, to tlie same

etti'it. Chill- V. .^7. I'niil it N. C. I{. Co.

(ISSn -iS Minn. IJS. N. \V. .")S1 (pro

jei'tiu" roof); Itiiiiir v. I'liilril Sliilri

Lmlhr Co. (IflOO) 107 Wis. .-iO.-i. S:)

N. W. 47^ (steam pipe les^ than 4 feet

above a side track); Atit lo(7.-, A', li.

it ';'. ..-. Co. V. ly I.I III II (ISOO) 3.-. C. C.

.\. .')ii2. on Ked. 7:17 (f-uy of ilerrick

stretched across track).
' In W'illiiiiiis V. I)i liiiKirr. I,, if U'. A'.

Co. (l.SS'.l) 1 10 N. Y. tii.S, 2-2 N. I-:

1117. I!ever-ln« (ISSti) ;I0 Hun, 4:!n

the court seems to li.ive assunu-d thai

the maintenance of the low lirid;;e im
)Mirted ne;;li;,'ence. as one of the f/roumU
oil «hi(-h the action failed was that the

servant was himself ncfjliijent. the aci j

dent liaviUfT oicurred in broad dayli^rhi.

when there was nothinfj to disliaet lii-

attention. .\ii inferenci' of the same
nature mav he dr:iwil from Wnllnii \

Ciiihiil Vi'iiiiiiiit It. Co. (ISO:t) IDS \

V. :i02. .'in N. E. 1000. where the <-ji-.

was lu'ld to l)e for the .jiir.v, on tin

fjrouiid that the evidence as to lli.

jilaintilfs ne^difjence was not eondu
.sive. lint ln-re the telltale was out I'f

order, and it is not i.lto^'ether clear.

fioni the reasoning of the conn,
wliether this was rejrarded as a dill. 1

eiitiatin;: circuinstani-e. which luadi- tin-

maintenance of the low hridjie a lucarli

of duty, or whether such maintenani-
was con^iilercd to lie. in itself, a iic:.'li

fjenl ait. In the Williiiiiifi Ciisr ;i s.

.

onil ^rround was al^o as-.ii»ned for tic

ih'ci-ion. ri;., that the risk e;(uscd ly

tlu> liridfTc was patent, and thi'ri-fiue .1-

sumed. This statenuMit is of amliiu'ii

ous sifinilicance in the present com
tion. as it would Ih' appropriate to .111

application either of the theory di-

cus«ed in (liapter VII., or of the thccny

of a waiver of a lucach of duty wlijcii

Wfiuld otherwise 1m' actionahlr. T!ul. in

view of the stress laid (>n tln' conliili

iilory iie;;liL;eU(-e of tile plaintilV. 1I -

lattir conicplion may fairly Ik- tniken in

represent I lie standpciint of the i-oiirl.

In an earlier New- York <-ase. Omn v.

\.,. V'o-A- C. It. Co. (ISilO) I Lan-. MS
the action was held not to 1h' maint.iiii

able, on the ^rroiiud that, the d,ini.'er « 1-

a visible- one. clearly incidi-nt to the cm
jdoyment. The lati;rua^'e thus used mhm;:-

I0 iic an cNpi-cssiiiM of the theorv st.it. I

in the next subdivision of this scciicni.

but. as it is also ?-us(-ept ilile of the -air.-

I'on-triK-tion as that which we have .ii

tributcd to the pliraM'olo};y of the 11
'

liiiiii.iCiisi-.thf two(h'i-isions are not m -

essarilv inconsistent. In Itorl,- v. h'l !<• '

Mil). Co. (IbOl) 4U N. Y. S. r>. J->ii. i')
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soiiip (if tlio courts linvp < stnicd tlio (ddi^riition of the cmiilovroH to

(\( ici^- duo eiiri> has, for i)riictii'al puriMiscs, f.'rciitly rcstrictod the
ln'iicticial <>|KTatioii of this (I'lctriiic. Sec (•haiit<'rs iv., xix.

If a hridjri' is nf sudi m hcijiht tliat a servant, on '.]! nf tlio trains

caiiiiot avoid daiij^cr, hv hi'udinu or st.Mi|)ini;, it is rtj;ard(d as not only
iiiipciHinir f^ross nciilijrcncc, l)ut as lioinj; jh v sr a nnisancc.^

In Illinois, while it is conceded that the upper tiniliers of hridj^es

(nM<trueted to carr\ the trains themselves slmuld he hifih ('nipn;;h to

;ill'>\v hrakenien to pass, witlmut danger, thnmjrh the hridncs,'' it is

mU" held that this ride dues not i.l(jij;-e the cipni](anies \i> cdnstruct

iJM'se tiihlK-rs at such a height that a train hand can jiass under theui

in a standing posture."

ru

X. V. Siipp. 872. tlif- court did not do-
liilc cxiilicitly wlictlu-r thf niaiiitcimiiro

I'f a low liridffc was ncjrli>,"'"t.- H'l-ovi-ry

liiiii;; di'iiicd on the •;niiiiiil tliat the
|itiinliir was nc^rl iKciit in standiii^r tip

ii).'lil on an iiniisiinlly liifjli oar, willi Jiis

liiiik towards tlic liridyi'. A d<i'ision of
llic .-iiprt'iiio court wliicti is clearly in
the servant's favor lias already In'on

litrd in noto 2, «i//irn. This sum-
Miiiiy of llie clFeet of the luises shows
lli;il it would tie desirahle for the courts
if this state to explain somewhat more
rli'.irly the position Hliieli they hold
with rejiard to ininries of this "sort.

Ill doff V. \(irf„lk li W. It. Co.
HsS) ;i(l Fed. 2!l!l. and nilliiinisoii v.

Sii'lKirt \fi(s if .1/. Viillri/ Co. (ISIH)
:I4 W. Vii. fir,7, 12 L. I!. A. 2!IT. 12 S.

K. S24. the courts s<'eiiieil to concede
lliMt. the maintenance of a low liridj;e

«a« iici;lii;ence. hut tlie decision turned
on tlie contrihlllorv ne};li;;eiiie of the
I'laiiiliir. In Ciirliiiir v. Uiniiiiitiloii rf

It. ir Co. (IHHlt) 01 Vt. .'US, 17 Atl.
4IM. po»il>ly tile same view was taki'n,
liMt the basis of the decision is that
[iliiiiiliir knew of. and theref4)re ae-
ii'plcil. the risk. In Ihirlinq v. .Vcie

Vor/,-. /'. if 11 It. Co. (ISI»2i 17 n. I.

7HS. K; I,. H. A. I14n, 24 .\tl. 4li2. it was
liild that the maintenance of a danjrcr-
nu-ly low telltale was nc'.'liociK'e iis to
.1 M rvant who did not know of the con-
nilinns. Hut. in view of the position
tiilsrn in this state as to the cul(ialiility
of a (dinpany in niaintainim; striietiires

iLiniriToiisly near a track (see note 1 to
pr(0('din<; section), it may reasonahly
Ir |iriMiiiie.l that the servant's i'_nioran(t>

]>
I- lint a (litTerentiatin-r factor, except

in so far ns it nejialivcd nssiimption of
liic risk, or eontriliutorv ne^'li};ence.

In It. Worth i R. 0. R.' Co. v. Aims

(IS'.MI) 21 Tex. Civ. App. 271, .'il S. \V.
.'i.'iS. .Vlliriiicd in ilS'.l!!; Te-;. I

.">4 S. \V.
240. the fji-t of the nciili^'ciiiT is st;ited
to he that the defendant h.- not
warned the .servant of the daiifjer. and
in lliilf, C. if «. F. It. Co. v Kiioj-
(i'M)l: Tex. Civ. App.) til S. U. <M>!),

the actual scope of the decision is no
more than that the iiiaintenanco of a
low hridi.1' witlioiit tcllUiles is ne^'li-

K<nce. Hut, apparently, the elements
thus adver'ed to are to U' treated as
merely ci.rnihative evidence of nej;li-

j.'1'iice. and these decisions are not to lie

taken as niodifyiiif,' the elTect of the
earlier ruling in 7'(j'(i.i if /'. R. Co. v.
.Moore (l.S<)4) 8 Tex. Civ. App. 28!), 27
."S. \V. !Mi2. Jn llnoprr V. Columbia if

(1. ;.. Co. (1884) 21 S. C. -.41, the court
iloiihted whether, in view of a chan^.'e of
re^'ulations, requirin;; hrakenien to lie

on the tops of cars, the maintenanec of
a low hrid^'e oujjht not to he treated ns
ne;.'lit;ence, but decided ajjainst the
plaintitT on the proiind of his assump-
tion of the risk. Hut the doubt here ex-
pressed was soon aftjTwanls resolved
jifiainst the eom|)any. See
S<iiith Cnrolina It. Co. (1SS41
5.10.

' l.ouisrill,' A Y. R. Co.
(1888) 87 Ala. 708. 4 L. R.
So. 277.

' CIrrrhiml . C. C. rf HI. J,. R. Co. V.
Malt,, (IS!),'?) 147 III. till. :i.-, X. K.
.>2!l: Chifiiijo d .4. A*. Co. v. .Inhnmn
(188(i) IK) III. 20r.. 4 N. K. .181 (up-
provin;.' an instruction that the roof of
a truss bridjre carryiiii; the track should
1k> hii;li eiioii^'li to enable servants to
pass under it in safety).
"C hied, II, if .4. /;. Cn, v. .Tohnson

(18SU) IIU III. 20G, 4 X. E. 381.

Mlrr V.

21 S. C.

V. Hall
A. 710, « .1 t'
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In 80111P of flio <'nsis cili'd ill tliis siili.livi.-ioii, tlii' iiij\iry \\:i8 <1

to tlic fiift lliMt tlic car oil wliicli llu' .servant was .-.taii<liiiii was en

Hulcral.lv liifilirT llian usual." I'imUt tli.' .Ictiino ai-plinl in tin

cases cilt'ii ill iIh' next siiIhIin isi.Mi, it is |irisiniicii tliat this ciiciiiu

Mtaiieo WdiiM, at al! I'v.nts, !« ^iitliriciit I" iv.|iiiro tlio Miliini->i.>ii ..f

till" '•as(>, to liic jiin, and rc.-ovrrv woiiM nil iiiiattl.y ilcpriKl '.i;wii

wlictiicr tlic servant knew ut tJie iinn-nal ilain;er lliii^ I'reatcil.

b. ('oiiililiciis If'ld not Ir iiiipnrf tiiijh'jiiiii .- Otlier (•(.iiris ticit

tliP servant's knnxvle.lM-e or i,:;nnianee .,1' liie enmlil i'.ns and the roiih

vv^ risks as the tlil;erentiatin;: faeii.rs hv which the (lefemlaiit's lin

bililv is (ieleriiiin<(l. One inrennce drawn I'rnin evi(K-iico sli"\viiM

that'he iin(ierst("Ml the ri>k \<< he enconnleied is simply that, iiiidir

the nencral |.rinci|)les e\|dained in chaiiler vu., ('/(/', there i> m. ii--

lifience in niaintaininii the hridjrc, whatever may l>e it« lici^ln.'

Viewed I'roiii another slaiidl>.iint, the servant's coniprehensioi! of il,r

dan.i;cr is rei-arded as just ifyinj: the coiifdiision that an ovciIi.m.I

bridjic, so low that it will strike an einiiloyw^ standinj: on the \"Y !

n car, may W maintained witlnait cnlpahility for the reason tlai' Ip

ran pass under it, hy what is termed, in one ca.-e, the '•simple jii.i

easy exi^clieiit of sioi»ping or sitting down."» The coiuls whi-li 1..

'S<-e lti,r1i.,n V. y,-H- Vorl.-. /'. .f li. tlir to|. of llio r.nr. .altliMiiL'Ii }»• »;i- :it

R Co (tS'.i'l'lT n. I. TOS, Hi I.. U. A. his post ill iiv-ponso to a M^iinl |m-i

(143 ^>4 \tl 4(1-2 (trlltale so low us to ^.-iven liy tlii' i>riKi'i<'<'r to upplv il,,.

!» <"laa-rio,is lo mm on iimiMially liij-'li \.v:<kc^). Hut. in an ••arli.T \m..ii,ii

oars)- \>,rlli,ni I'. U. <o. v. Morliiixon <a>c. Ihr (liroiy of tla; ciaiil >.-i-iii- t-'

(l,S't4) 11 <' (' \- i:i">. -" I-'- S. App. lia\c lucii soiiiiwliat. (lilliTriit. a- it r

•tfV li:i red'.-.;!!) (cir was 2 ft. (i in. iiiark.-.l. in M\-lainiii- a ilnmim i
.

l.li.i'.

'hi.rlii.r tlian (la- avria-:i. I
-. Snullnm It. Ili<ai-li Mrfclldaiit llll^'llt. liavr linn ,m1

i-o V, Ihinil' (ISM'.n -21 Ky. L. Hc|.. paM.- foi- lownt'ss of Lrnlyr. >.i ili<

n-)S VI s \V :!. Vlliiniin^' oil n- pl.iintilVs nrirliiii-nri' oonliilnil.Ml (n n

licaiiii" -^a Kv. I.. i;.-p. li'l.-.. .-.tt S. W. .jury, and aftcrwanls said tliat tlir ri4

.->:!.-. lrai-'\va<'al".iit 2 let lii-licr than of (Mlli--ion willi sin-li Innl'.'i-s w:.;- n.

tho-^o of o.dinarv lad-lil. lirid-,. .-oiild .id.nt. I., tl.c ..inploynicnt. tl... phnniill

jnst be loinluMr l.v a man of av.-va-r l.rin- awar.. of tli.-ir dan-ci-oii, .ii:!....'

iu-it.'lil., Witt, tin- "tips of his tin-..is, t.T. '/„,/. v. /,',, /urn,,,,/ .( /'.'
uhilo st,.ndin..' on an ordinary rarl : lls-^tl .S \a. .a. 4!. .\in. K.p •.• .

>
t/i/.rs V */,/,„„„. .s-r /'. \l. .f O. /.'. .-..V.I, til.- sanw .onrt allourd a l,r,.k.„i;ni

roVlS'HM 37 (' »' V 1:17. !•.". !•('.. 4aii: to i.m-ov.m- for an inpiry lan-cd Ia m
\{l,n v'. '/{-.'v/o» '.( 1/. U. Co. U •:) 111' ov.-rla-ad l.i id-.'. I'nl tlir .-..mv -I Hi.-

\- H "71 •!'» Ml 'ITH .I.M-i.ion rrally i- lli.it the ai-t'idrnl. ».i>

"

''li.,Uiwnrr \i O. II. C.. v. filruU-v proviniahly lan-.-d l,y d.fr.liv.- l.i .k. -.

(IS-Hi -.1 Md "> :il Am. r.i-p. 2'.U : wlinli a.trd -o slowly that In' ».i-iir

y{,n,(or V. hrUnrnn: /...( If. I!.i<,. rn-d with nnrxp..,-!..! r.ipidily a.^uiM

n>l-S\ 4n \' II "3 -"•! \ni. li'p. -^aS; tln' strii.lnrc. In I'lHsl.iirah it '. It

llufii.r Co. V. S.iiliiirnrr (1S7'.M !••-' I'a. '

r/icvi)""'-'- if- " /''• J'
nVlir-iO Va .I-'l. la S. K. Ifiil Msasi Am. l!..p. list. Iho <onil. in hohlin.- ii

oii'V'i VJS 31 X V HMll {r."-oviM\ df to 1«- rrror to ^'ivi' an in-t.riic-1 ion t.. t-i.-

niod 'wl»"rr a hrakmian ^trii.-k lii> iuad ,ir, .1 ihal llu d.^f.nidant « ;i ~ l- :-
:^-

"..ain't a brid.^e only -28 in-h-s ahovo have all the l.r.d^^..^ crossing lU r.ud vl
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Inlij; to llii- ^mii]. ri.iirfdc lluil lllf lii.-iililc;i;ilH'c uf ;i l,,\v l,|-i.li;i, \^

lic^liui'lirr MS U> il scrVMIll wliu is Hot :iWili-<' 111' llir i|ii lipiT.'"

Siiiiicliiiics ilir iii.'iiiiii'iiMMcc of siii'li liriiliii s i> jii-iiticd in |):ii't Ic.-

ihi' <'iiiisi(i(i:ilinii ilijit till V ;iii' ill (•ijiiiiii..|i Use," or tliiit siu-li iiii ;>,•-

Lih^ciiicnt is nil iilliiwiiiilc I'Nclcisf cit' llii' li-lit of llic coininiiiics to

iMirv oil liicir liiisiiicss in tlicirown wiiv.'-

c. L'lii.ninrurf (,i mi i sail if n.s jiixl ifiiimj ih minis.— In sonic of

ilic ciiscs citcij niMJci' siiImI. II. note i', .siiprii. sircss is l.iiil l»_v ilic c.mil.s

oil the fact lliiit il oii-liiiciioii of ilic l»riili;i. ;ii ill,, level in i|iicsiion

u:is not iitK-cssarv.'-' Wliai is to U' n;:arilc(| as a jiistJiVin:;- iicccs-

-itv is disciisscii lidK'i.ilk in S -ilta. milr. wiicrc. also, tlic U^ariim' of

liic fact that a luiiluc coiilil or conM not liavc Ikk'ii altcrc<l witiioiil

laiicii oxjicnsc aii<l iiK-onvciiiciicc is dealt wiiji. ('oiiii>arc also .siilid.

(• of t!ic last sccti(iii.

72. Want of fencing of railway tracks.— (Sec jilso g S7, pii.sf.)

Ilic cases in wliidi tlii^ coininon-law rij;lit of an cinj>lo\ec to recover

I'nr injuries caused liv tlic want of fences to keep out cattle has U't'ii

.lisciisseii arc siniiularlv cuntiictimr.

In a recent .New York case the cxistencr' of a duty to laiild fences

liii- heeii deduced as a corollarv from the iliitv of 'Me r'oiii|ianv to

ucli 11 lici;;lit tli:it.. wlictliri- its ci.i Snilnii i/rr (|s7!i| ii^j Pj. 2711, .'!7 Am.
pliiv^'s wi'iT i.ncfnl 111- 111 -li'.'cnl. im l!c(i. list.

ihiiiiii^'c (()nl<l rc-iill In lliciii •.Iuti fioni " llmih.r \, I), luum; , J, ,( \\\ /,', c,,,

slid: -WliMt i^ tlir lci;.'icii; ii'-iilt <vf ,i ||S7S| 40 N. .1. |., r.'-. Jll Am. Itiii. I'lis!

'Irdrilll' sllcll in tilis? Is it I. , .iiill ' /(;.i.v.'.»m» \. I.,hiilli Villlii, It fii.

III.' rciiii|iiiiiy iiiii-^t. iKil iiniy ;.'niiiil il- ilssiii II:; \'.,, iiij. ;,7 \,„, j;,.,, 4;()_
-rrviiiils from |iriili:ili|i'. Iiiil iiNii friMii li All. :i2li.

|iii— ililc. (liiliL'iT-^. mill lliiit il mii-l |il:iic '-Vlnrl: \. .S7. /'»,// if N. f. I{. f,,.
nil ili|M>iiili'iii<> nil Ihiir inio iiinl sUill, (ISsli :is Minn, |-2s, <i \, \\. ,-,s| ;

iii'ii ill Ilic iiinttcr nf tlirir nwii ]irc-cr- Ui iiiii v. I nilnl Slnliss l.nilliii- I'd
valiiiii iiinl iiii-niiiil >iifi.|y? 'I'luit il ( jlKKI) 1117 W i-. .'ill.-), S;! \. \\ , 47,1. h,
iMii-l iniividr iii.'iiin-t tlirir vfrv waW- .Miilmmii Ilic ilnchiiic liiiil dnwii is lluil
^inic. iind Ikthiiic ;in insurer nf llicir a niihviiy inmp^iiiy i^ linimd, if Llint is
liiiil'^ Mini lives? \\c need mil -ly this i-eii-iiii;i1.iy pnirt ieiilile, tn pliuT i|s n\,.r
»ill mil do; tliiil neillier niiiiiiMi nor IhmiI liridL;e~ iil -in ,1 ,-in cIcMitinn tliiit,

iirliliiiiil per-n'i> c:in U'lir il hiiKleii -^iieli Iniiii-, uilli their cii^tniiniiv ciiiplnvec-,
II- 11ii<; lieilher nil;.'lit llicy sn tn dn. can pa-s iindei' tlieiii iiiiliarnicd ;

' Init
Uliiii men are hired, sniiielliini; liin-t lliat tiny may lie Imilt lielnw Ihc level
lie |iieiliealeil nf their jiidiriiient and nf ali-oliite -afi'ly. if enixineerin^' eoii-
|ini(leinv. iinil hence, when llie em- >iileial ion- rciidei- it iiii|io--il.|e Tn nh-
|il">ir fiiriiishe- them with tnnis ami tain a ^'leater idevalinn, nr -iieli all el-
iippli, lines whieh. tlinii^'h lint the hi'st, evatinii wniild irrcatly iin-nninindc the
liii-ilile. may liy nrdinary care !« ii<ed pillilie in the ii-e of the liriili.'e. nv
"itliuiit daiif,'er, he lias di-eliai Lied his ^rr.at.ly anil indiily ineiea-e the c\-
Mili. and is not re-pnn-ilde for acci- pcn-e.' The , lew taken i< that, under
'l''"l-' these ciieuiii-.t.inees, one iin-nineiiicncp

' /(in.«,v,»,ni V. J.iliuih Viilliii It, Cii. Miii-t vield Inannlher, Lniiimill, li \
iHsili |i:t Pa. 4!U, .-.7 .\m. l!c|i. 47H. /,'. c,,'. v, //.(// (ISSS) s7 Ala, 7US 4 L
n All. jL'ii: l'iils\„iy,ili A V. It. Co. V. U. A, 710, II So. 277.

Vol. 1, M, d. S,^l;5.
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1^ MASTKR ASn SKRVANT. [en*'' '"'

k.-pp its Vmr fiTo fr-.n. olHtni..ti..r..s.'TI,i.. .l-K^triiic has h-vu a.lu,,i,.i

ill .Missouri.*
, „„ , , ,

r.„t ..llwr .l.-P!sin„s aiv tn n ,.u„ln,r.v otT..-t..» llavo of lli-s.., l,.,.v

ov...-, mu>hu- III.' N.'w York cmm' -•il.'i hIh.vo, nnd .mo .,t ,l..in. .

is .H.inl.si ...It ill tlM- rot.- tl. ivi... .vli.s .m tho «,.c tl.,..v .'x

,„v..lv ..v..vnil..l. Tl iImt Inv... ;.Iil.o.if;ii th.-y wtv ..f lU.T .hn,

tl.an il... N.'w York .ms.., .lo n..t .•.1\ r I- it, a.ul are, ilu-rofuro, o,, ^

PMtitli..! t.. sn.'l. wi^l.t as .nav 1 lai..».l f-r tl..Mn, in vn-w ..f .1,-

fa.-t tl.at \Ui' aiLnnn.'i.ts tlu'.v ns...l w.iv n-^t cmsi.lcir.l by M.o o.niri..

To tho luvsrnt writ.r. tl.o^.' ni-nni.'uts scorn to Ik- .imto oon.-ln-nv

ill favor oi hoMi iiir a I'l.,„„|,;mv liaM.' f-f its failiiro to |n-ovi.lo ai.'a iii>i

8„,.h an ..hvion. suuiv.- of .iani-.T as -aul.' st.av.u^' on th.- hno

Th.- ri-lit of an ..niplovo to tako a.lvantairo ot th.- hivach of st.l

,Uo, r...iuirin^' laiKvay oonipanios to I', ncc thoir tn..-ks 18 <l.s..n-^..l

in chai't.r xxxiv. /o i

73. Coupling appliances of railway cars and locomotives.— (S.'o a!-..

§ 8S, /,as7.)—Tho oasos .loalintr with injnrios oniiso.l by oouplinir :m-

. /l..»«r,,«,. V. fUh.nU (is'.m) 110\. f.;mT it^ tr.-rk f..r tl»- »*nont yf ",n

V , o -
r V- \ VT •':! N y. l"'-'l- I'l^.v.H-r*. r„ir,n, v. I innn I'. A '"

:;r';;o:.
•'"";;•!. 1 uH ;;;;;.

;:"!: :;.-,!. ..... ........... „.. .„„,„.„ i„w

!:;;';r;;..i., <, .....,.., «...^^^.. -;;.-;>, -;;-!^ ^;'- 'i,^.. '/;::: „;i,i'::^

u,K,na ia.."Ha.rn.-.U ..Ma.l.t ft^^m>^
^ ^ ^1^^- „„,„„„„, ,,„„,i,,,.n

,1.,, ti:..,v .H ;^ol^•,•r . u1 ••'"">.
;'^,,.,. ^.j,, ,„ ,,. „,,vi,„i., an,l .iMnl.Mv

com.- in .-..illi-ioii "i.li tl"'"i »'"' '" "'",
, , ,,v liiiMin...) In 7i//..'v.» v.

al.!,. in tli.ir natuiv, tnasl, 1«. .aUcn
1 . 'l'^. '''•/,,',,,;

,,,,,, i„ .,pyUw'

„,J„s, ...i. ..a.^'.- '-- - - '^ ^ ; i„"'„:^'o,;U,..",.n..i,., o? ,,a. ,n,.k.

f„?„ /,' r». (1S..4) I.) I.arh. .i.,...

^1^^^ .,,7„,,a„v was left will, tli" .li-r-

,UAvn tliat. tl.c cMMii.'i.ii l:nv i-i Culora.lo one.

ai>l not iT.i-.iiif a i-,iil«av .•.huimiiv to
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pliMiuTs niifl (itlicr jiiirts nf niilway oars furnish a most instructive

illiistnition .if ilic futility of cxiK-ciinK nnytliiiin; like niiiiiiirnity in
rcsjM'ct to tlicniiiilic.ilioii nf tlic <;cncnil iiriiiriplc, not (Iis|iiil<<l hv any
(•niirt, tliat tlic liiw (iocs not rcijuire tinit ail the apidianccs of u cer-

ImIii I<in(l nsc.l liy an cniiilnycr slionld l)o const rnctod afl<>r tliu snnio
|intiirn, I)nt nii'ivly tlial lliry slioiild aii Ik' r<Niscinal)iy safe.

NniiHTons (Irci-ioiis, in ,i>s<iting for llic fiMployfr tiic j)riviliir<' of
sclcclion wlii.'li is scciiicl to liim by tlio former clanso nf this stiit<-

iiiciit. have iriinc to siidi lcn:rlhs tliat tlio qiiaiitication {•oiitaincd in tho
hiliiT statrincnt sfcnis to have Ixtii, fir prai-tif-al purixiscs, altoi.'(.|ii(.r

iirimnd. 'I'liiis, it lias Imm ii hold that ncirlisicnce cannot ho inferred
fmiii the mere fact that the drawhars, drawheads, or hntfers wen- so

>licpi1 that the two cars t<> he connected came danjieronslv close ti>-

irctiicr when Ihcy met;' nor from the mere fact that the ci.ni.iin^s

were so dissimilar that the ears eonid not Ix' united without an un-
usual degree of |ieril.= It should he olwcrved, however, that the serv-

'Wliiliinm V. Wisrotisiii ,f M. /,'. („. Niiiiic fact^) ; Miirphii v. l.ni, Slii,i-r <f
ilNs.l, -,« Wis. 4(18, 17 \. W. 124 (lint, .1/. S. If. ('„. (ISIMII (IT 111, .\|,|,. .-,_•:,

m';'li;.'<'iiii> to Use nil cnniiio, tlic ilnm- In Smfulk if \V. II. d,. v, llnnin
iKir "f whicli WHS (no slinrt to pcniiit (IMII.-. ) <l| \-ii. (ii;s. l>J s, K. 4IM! Ilin
oni' iif tlic ciirs to Ik. B:if..|y i'<iii|ili'.l to ooint siii.l: "To 1„.M tli:it » niilroii.l
iir ilct.iclioil fioiii it.) : ItrniilH v. \i,ilh- <(iiii!iiiiiy wjs iici;li;r(.|it iiiili—^ cmtv •ar
rn I'. It. Co. (ISOl) 47 Kcil. (iH7 in ii t lii'in wiis of tlic siiim- liiij;!it \vniil(l,
Idniwlicnd of pnj;in(' so short ns to in our opinion, he rccitiiiiii;; nil cxtriior-
liii\c ,111 insiilliiicnt sparo for u lirako- dinary dc'.'icc of oaif liii Its part.
man. wln^n tlip tcmlcr Inid to lip at- Tin- e'lrcit of siiili a rci|iiii(.riM.|it vvoiiM
lailicil to (I car) ; 1V(i.7 V. /'.'(lo/.v C. A*. \n- to coiiiih'I siuli ooiiipanv to liavc all
''., llS7r)) 40 Iowa, 341 (dcailwoods its own curs cliant'i'd to 'or made tli(>

"f tmi'iL'n oars oaiiip vovy clo>c to^jitlicr same liciiilit, or to liavc only cars of tlio
ivlicn the (Irnwlinr failed to enter the siiiie hci.dit phiicd in t,he' same train
''""'•'•'"'>• M would iiU.) 1h. rcpiiivd lo have tlin

/'. Hii,vv/,0(it<7 Cn. V. Fhniiiih MSn.')) railroa.l .•ompanies whose cirs pass
in liid. (iS7. 41 \. F. !);i(i; Mrlhuiahl over its line niiike Iheir .mis of the s',uio
V. Am/„U- ,f 11'. A". r„. (1S!I7| I).-, Va. Iiei.,'hl. or put onlv tin f the .-.aiiic
"*>, 27 S, K, S21 (two paltiriis in use) : lieiL'lit in the ^aiiie train, oi tran-fer all
l.ll^luini V. Srir ),irk. \. II. J II. If. f;cij;lit at its terminal point- to other
'". MViS) 172 Mass, ino, ,'51 \, K, 41.".: ears, or cease to do l,iisi,ic-s with con-
lt\\ni/,ir,.l. d s. H. Ci. \: (!il,l,iyl<,ir iieelin;; lines. Such a rule would he
ISTill ;!.•! Miih. l;i:i (one ear lower impracthalile, ,ts wcdl as expensive ami

than the other): Unlsf,,,;! v. M i,hi,j,i,i Inirdeii-onie to Ih.' railroad eonipinv "
', ff. 'i,, (IS7i.) :i:i Mich, 2".(; (simil.ir In riUsh.ir.ih ,f A. i:. A', r„. v, llmlti
Iirtsi, The rule is the same, whether (IslMi 4,s (ijiio .i^t. (ins |

.-. I, i; \
llie ili-^siinilar cars li.loiijr i„ the de- ;IS(. 20 X. K, -|7.'>. the court said- "Tri
tfn.lant. or to a eoniieelin^' eompany. re(|uire that railroail companies' shall
11 «.,/,., „-/Ai V ,S^ I'uiil. .1/, iC .1/, A'. Ci. provide uniform coupliii;;s on all their
'\^<i\ ;-) M^riar.v. .174. l.S Kcd, 2S2; cars would cripple everv elVorl lookiie-
/.ot(iMi//e ,f .\. A", Co. V, l!(,l„iul (|S!I2) towards impnuemeiit. Xo ehan .iihl
»'\h. i;2(J, 18 L. U. A. 2i;(). II So, (i,,7; Ih. made, no new appliame tested and
IM'hn,i V. f7o™„o. It. I. .f /'. R. ,„. its utilitv (h'terinin.^d, without incur-
IVii .>() Iowa, (iSO (doiilde ,lcadw.«iils riuLr a liahilitvno prudent company

',"•;•'"'•''-" *'="'^- "'"^''e "" a. frndani'si
; w..,dd cm- to assume. The iiecuiiatio'n

h..h,, V, }l,\ulta (lS<t2» 147 V. S. 2:!S. of one whose dutv is to em.ple ears is.
•!< L. cd. 150, 13 Su-K Ct. \iep. 2US ut liost, highly I'la/.ardous, and it ac-
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HMt'- ..v.,-mI.1- -.-Mun.n.T nf tl. nili.i..... intm.ln.T. ml., .„. - ,
i

,|,i. ivpr ,. h.NV rl..|,„-.lt. Wlii-ll will liul.lr llil.l v,M„lnn. ^ U, V.r.
,

•

f.,r i.n iiijm'v ^^l,i.l, w-MiLl „tl..rwiM. n..i U ar imIiI.v' Nr .I,.!

tcr \ II.. 'Ililr.
I ,

(Mli.T .i.M i>iun. nplioMiiii: tin' liiih' -f •!" .ini-l-.v. r t iwin. i

l„Hi„.-> in his nu„ ui,v Mui.v U- JM-liti.-l -1. >|HT,al i:Pmi„l-. .] ,

,.,,,,,, ,., ,1,,. ,.Miliri,h,r ..i.vni,i<tMii.r<. - ii-. wlinv tl,.' .Icvht ,,, .,1
.

,i,„. v,;i^ ,,, fi. lii.T.h I.Mi|...n.r.v .•Ik.im.M.t,' ..r winiv tl,.. .1;,,..-

,.,Ti,i..l l.v ilir an-Mt,^. i„. nis ..lij.-t..! !•- w.mv m^Ii :.s L. !..• iv.-i.

.,,,,,;nv.,l't..ll,r>fnMnt Ir.^n, ,!,.• n.tv lii-i i„..in.i,I il.at tl,r .-mi-
. •

rii|.mi .1
1 . . il„, ..V nnilii'l- nil «i.* lillMl-l.t'.l "Mil >> •<'

<

;:;:x^'::r:,;;;;;,r:;n;^t^''.'-
'^^ "-—

. , .,,

,

;^-V- ";';
';h;;:"

"; ";':ni':r :! „.:nJ.:::;'.r'i:j',:::rx.':;;':i:;'!:.

i:i;..:sr:',c''"-:: .^ . ina .M^^

:;=;.'!::.^;;;!^::.::,:;'^/;;;l'l-::;:i:;.-^:::;':f'^^^^

„f ,!». li-k. Tl... M.im. „ii.-.H:Hnl.v .'N- m,- -p.. iti.-.,ll.\ .l.f..li\.

H.,„,„t,l,.. vi..w...ftl,.. ...u,r^M_\..;-n./.^
„;„,„„,,„/,. .f N' / /.'

l;-^!:Lu.:\ ti.,it .1,- ,.i:,i„.iiv -- r^uu,r ,.-..1 .,.„,,„.,,...,,,,,.. ...^

,^,,i,..,.riM ..„t u-i.,. ... -. uH ;;-;'-;; •/';r;iss[,;-.nM,,:,,n
tiiij: link.

f 1 ,., i,,,i.i ii„. 41 \ W :i-2» (.'.xi-c ii... k ..iii|il,n; I.

..„;::;:::..r';:'^i!::::;'
;:':::;!;';.:''''-';; i,. ... ...,.;.,... .;.. .-^^ -

.,rv «lvl.. ot .IrMulM,,-. ill ...Mil.in:.ti",i tr.-,.lit. .m, ,

,

, , .; ,, , . r,,

,,,i,. ........,H,,..^N.....-; ;^;-,j--!'T,;:;r;;.rr-'::'.'..^'

ISO. In tl,.. f..,-,...r .-.>.. til.. .•<;"•' I""- \t-"' ,;
•

V ,;;;,.,,;' ,;,;„,'/ . >- '

;;i;:;-.;n,;ri:t;;:;;;; .;.;.;-;;;..r;':-

;;;rr.;,.t"orv;.:"n:.t',.in. ... ,„.;..nt, r..... ^-....^.-^
.

;.. /. r.. ,
:-.;

tho i.l..tf..rn, on llio ••Mill-i" -ar ...., H.l \a. .8H, - b. I- ..H.

ing again-t tiip cn.l "f ll,.' oHxt- ri">.'P
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^wihih his .-MMu,. - ^iM,,„. .,„.| i, u,.. ,|,.,,,.f,„,.. „.,i nnniHonMl.ln
'•'-','"' '''"

'': I'l I'"' -I liiiHMlf iVniM ii,j„rv Ia i|„. ...vrri.,f
>t i>l'i|ipiirv (Ml.'."' Sr.c|i;i|(,- jv.

'' '- ""' ''" ''"'.' "i " '•' inpniv tu ,.,,iii,, in ,,,is wili, ,I.m,1w.-mI,j.s.,
;.- t- ..iv\,..,t ||„. .|||iu|„;hI Ir.., in- inl.. t,i.-| wh.li llir ,mm
nr Ihim;; .•.,i,,.|,.,|." s.ni. ..f ,|„. .•.,-,- i,, v.liirl, ,1„. ..,„,,,, |,.,v,, .,1-

i' >''l ll'f' piMihiilV I,. vvr..vry. ,,„ ||„. m.,,|||„| il,.,, ,|„. -t;ll„h,n| uf n,|-
"'""'''' ^'"''''> ''"! '"•' '""I iiiMinr,!, ;nv, ,i,,.,|, i|„. f;,,.,, |,iv»ri,„ .|.

'iK—iK'iliil.i.' uiil, „,,ii,v uf ||„ „. ,.ii,..| in il„. lunjiniiiM. |„irMi:ni|ilis.7

.
.. ,1, ,1„. „-..

, ,, „|,
, I, .,.,„,„,., 1,1,. alt..nml..|v I I, „f

V' - N u'''-.;r'',/' /

'' ''' ,'",'' "*•
^'I'l'' -"•'• "'"•" *' '- -i'l

", " ''••;
'••;"-''i

'" '-. V. hl,<nn,h II,.. ,|,-,,„|msi,|, , i,r. |„,..||„.,- ,nu,.

,

•'• y';!' ' I N- w. <:>. ,i..;„iu I, „„. „„i i„ ,„,.»..,„ ,1,.,,^,.

.i l^ It
': v /./„ , 1-. : n V-

" '"" '''— ' '"I""-' ^'<"'<.

.' (IS,,, .,s M.. v.>. Js A,„. |;,.|,. ., ,. /. ,,„ ,1^,,,., ,11

:,.,,::".':':::";",''•':";;' '.^ ^",^'"- *^-'-'- n...,,!..,. «.„:...,, .,„. i,i.i,.!« -il-l;iiii..,| ||„. f,,ll,,>,ii|M

riN.I
:. .iMlln- i,,.M um"", n-,.,| „,. ,|„-,,.l.y ;:,.,„T.t..,|. ,...>.l,..l„^r ,|„:
l_;.Mi|,ln.i; „„ ,„...„„ t„ ,, „...,|,.r li.,r,|.. ,„ |„. ,|,.,„ |„.,| ,-,,„7, „,..

'"'•'^ 111. in .li'ik of rii;;!!!!.. nihl lot iiiiitiMii

"•I- tlicirliy ;.'|.|ii.riit('i|. icii.li rlii^' tl,i'

li-.lir li.iliii. Ill In' ililii I, I'll limTi tli..

iiL'iiii.i. Villi ulicic (.|iii|i|iiiy; ii|i|ilLiii,.,.^

.1 nihil |lMli- llf l)l.. ,.;ir «|.|(. -11,1, ;h
|ll:lt :l liK i,|l„iliM. |,.|,,|,.| uil- Mill liir.:k . HKi„„„,,u. „.,„,,., „, „i.l lin- ,„ ,.,.„,l,.ril,i. «,„k„f..„„, ,nM, •

^ii .1 itpiiimm ii:i--.,.i,<. > ,. II. >,,,.. nil 1 f . .... .
.,

.
I

' lll.'ll tl'lllIlT mill II"- II, ..U ,1,1111 11 /, ,., ,iyi-,., ... 1 .... , ,

'I >'|- ii-i'.l. iii-liMil lit 1.11- -uili-li ,.|, f,,. ,. /,,„,„,,. ,. ,.,;„ , ,, I n /• .

?;;'/;U;: 5- :;; rs, :';;'";:' il"
'•• -fi^i .--;"» ".'"i^

/'- .issii lii \vi,. i.-.ii. 21 N. w. 4(1
;''"' '•';,'-',: '",'':.';' ' '"''/'• " '••

.ui.lnnan lull- l,n,l Ik.ii lii,|i,i.t..,liM ' '.' ^ ^'"- "'•' - -^"'- "''l' •""

'I'l' "- nf til,. I'lrjiiir,. TlLit till. luMji-
'-!""'" "f iliii»Ii.ii- tllil sllillt

I ; Chi-

;ili.- il-,.,l Will. Inn VMik 111 l„-,l|- III,.
'"""• " '• '' /' /'' ''"• ^- /.I"'"'/ llS!l:i|

'I 'ill pill ii|>,,ii III,.,,, |,y •,|,,ul,li. 111'. 1,1-
' •'• ''• A. li.'ili. I'.l I'. S, Apii. .•!l.-i. .'ill

1"-'" '111. triiii. Ihiiil.- \. /'. ;i;iw,/,,,„;,, l''''l- -f--' l^linrl iliMW lirail nn f,)i(.|jr||

•'•' '•• !<'^7; l':i.: !l Ciin. U, [,. 7m;. •h'-. In !/-:-..„ ^. Hh-nnhiiil .f I). /,'.

11 All. 4."i!l liniiti.iilinn nt |il:iiiiliir w.i- ''". (IS!l2i 111 \, (
'. 4S'_'. |H |,. 1;. .\.

''"' if l"n rii^iiii- wiTi' M-i>il. (iiu. M.-i, Hi S. ]'. il'.iS, it was luiil <|o\mi an
niiuuM liii\e liwll a "iiihIkt"). Tliat a a -eiieial rule, that wlieii fivi.-lil caii

» I

• .'



IM MASTKIIANDSKUVANT. (CIIAI'.

OtUir I'liHcs ill whi.li (di- M>'li..ii wiiB li<-l<l l<> \»' inaititniimlilo, «.. ..I.

vi..ii-l,v i-;iiiif uitliin the |.fiiiri|>l. tli;ii a innslrr U ii'.t jiiMilii'.l in .\

|...-iiii; liis -rrv;mt« t.. .liiiiLi. r, fr wlii-'li tli'v nmiiot |.rnt4'..t tl,. .,

t,.lv.> |.v ,.r.liii:irv iMri'. iIimI il i-* i-n.lul.lr lliMf u urt woiil.l .i.nv

tint the .•ii.MiiH.hUi.vs pn-clit.-.l a .'a f priina I'ai'io Ii.iIhIiiv.

CaM- ah«utriiijr lliis .l.-.-rii.tioi, an tla.M- in wlii-'li llit wyWuii- (

iw.. .ars wri-f \«> roiistiih i<"l llial tlic.v uv.'i lapii- 'I wIkmi tli<\v <m!';.'

tM-ri||.r. lliM- .Ai-isini? lln' \»\:^><n iniikiii!.' lli'- '••nplini-' I" lli'' '1 "

g.T u( lHin>r .•ni-lic.l." Milt ti.r inrliuai.' riyhl nf a.-ti-.i. lliii 1

,..| will, ..f \vm; \h' .Icf. alr.i if. as a i. dt.T of fa.-l, ii ap|M iiw t! .,i

til. srl-\. ' mid. iXihmI iIk li-l.s ilU-'Ucil' (sccrlialil'l- xvil.j, >'V U. ,\

hv was (.niiltv ..f iiiil>iil..rv iicirlij;:'m "."^

«,.. ,., ,l..f.., nv.lv .....I... »l-tl..T ..v.in« .W«".„e H'<77) H.". Ill 2.V it w:.^ r...

1.. II f.iilm-.' 1.. all.!. '1 l.inni"!-. al i.ll. .lir.-llv w L-l «l»tl..r tli'> iI-'m.. ..(

„i In ii,.,k.. tl -ulli. ..mlv l-i>^' U, im. nil <.|.|. . - •• tH l<<"P 11." .•"fill..' lihK

I., I ,1 |,.T...M -lail.lin;.' I"-I».'. > <•"' «"' '""" "'ii,..:!.;.' l.'.k im|..at. vli-n.,.

„l,..„ it, iM..li..n. ..r in ,....-.• m..mv ..f llM'-naia U-iii- ImM I.. In. m-

ill.'. .li;;l.l.-l in.li.ri.l,,..n ...i n- |.ait v f/..,,,;,,, .( 1/ / ,

>s «, r m. Is -m h,

„f :.n ,T,H.n,1iv.. amv ...i.l.n^;...- hi- lif.', Mi'l' M". '- V W ..... .1
'><« -

11... ,..,., .anv in lial.i.. fc ,,l.v ini iry r.- I...- l-.n ..y..,,l,M ..- ,m..|iv...I I" n..

.ul.iM... fn.m Mi.l. .I.'f.-,,. In I- '«,.» a - .•• «.ll. a .l.a» ,,„ n ,i,l. I. ..I - •

V \u,lh,,„ i: /.'. To. ils'.tl) -J \. I). iat-..l aii.l l..w.i..l n. Il"' -a.l I
.

|,.

j|,, II, I J.
,

,ji'|-, |.| X \v 101, iii|a|.t il to (illiiT ilra«l.iail- of <l.ll' !i i!i

y,)Zu- a ;ira«lM, WiLs so »h«.l as to h.'iJ.i Hal. .v.„v,.>y «a- .l.hi.a ..„

l.aM- onlv IK i...i..s l«.(».-.n u .Mr an.l tl..' ^..mi.l ll.nt H..' n-V. was .,),m ,-

lo.o,.H.tiv.- «'..m tli.'.v .at...- I..1.-II..1-. an.l ll..ivf..r.' .issiaa....

If,,, ii-'iil ,i.i.r a.'.or.li.il.' t" 'I..' "^ >
' /.-i /. v.v v. * miii..(i. »» Wi.-r /, '

:,!;..;:. ;;:.ln:.';.:.a, •.:4 lo ;r.. in,l„... H... (IHn:.. nm Ma.s , .,lia«l.ar .,I ...

.oiiit sai.l: "To so .liniini-ll U.is .is.iiil lliollv.' 1"" 1"« ) = ';""' '' )•'' \ '.,'

.llli,,,' ........ lUat a„ ..,.,,.l..>... is a|. K. .f U . «/:"• ''-^^ »'/'," ^, ,\
•",

cl,a,K.e of his .lu.i..s, U.tw....n a li.avy It. r,.. ;-•-''''"'",/,''•,.•,,;

„„„„..aum. I...aas.. of its vvi^'lil. is N. N. .-. i:_ 4'"-. 1» N- )• '""'I'l '; .'

lir.. I„.lv. s...i..t.s' i..iury i. nl.n.... ..- -Jni. U N. ^ fm'- t!;:
.:"";'; V

rvital.l..in ...-o II... .Mavanl is .ai.;:!... v. Iln:.n. - It .. !H
' ; ' '"V;

II,..,.- is r.-r.'.l;.l.l.- aa.hovity f...- tl..- 4.12; /../.... v. I„/m". /./,«/..-
'
•.

,.,,.,,o-ilion ll.at tl..-«- fn.-t- warrant u (
IIMU I

Hl^i l-a. -1. ^' -; ;;' ';;r;

"••;::^";' ::;K unovn a, a ..i-T .:il..n..il. UX.V.^a,.,...:: -
po..s,.„..f.k. «a. m.t. r..a^..,.al,ly saf.. u.-.l. in tW a W,„.. f a .1. . I.. .. •

wlH.n ,.sp.l with fr.ijrht. .-ars s „* lo o-.,i.-,l <-a,-i.
,,,:,aiiT i ,.

liav.. iM-n ass,„n,-.l in Cr.innis v, rin- I p.... th.s .-roan.l th,. i.ho.a.tT v..

.',,,0. Sf. /. rf K. r R. Co. <IH,.0) SI a,.„i,.,l r...-ov..ry »l..-r.- ..-
.•.".!....•

Jowa, 444, 4.-. N. W 10,',7. In tf-.v/,,-.. « ,.' « ,.on>l.->.t.-.l that tl,.- '•''-;'"

a 4.i.V it wa, ,,,.,.ar..nllv r.-.-anl.-.l as v. WW .V,.,. fl«tf.;l 4H .M,.,n. •.'

- .

V

„..,|i,.„t t.. us.. ..n a ..-..•.r a ..in^-;< )V.^ •'• lll'-'lr .^l^ r: t":^:^
.ilM«i.a.. wl.i.'h V.MS inc. ^!i"tt. ;i,r: - • t .1... ....

,„,,,,.,
1,).. t.. ta,n. wh..n a ...apli..- was ma.i.-

'
'•

'-"V ''r'^;' l. 'n v,^ u.; ,

"'

With A car. In t'/.n.iyo it .1. H. Co. v. / (. S. a Ji. Vi. C. ll"' '"^J
l""' -^'" "-



i -h DKi isioN.s .\> n» \ \i;iui > \ri'i.i\s( i:>. )»f)

'I'Iktc ifi tio ili>|iiilc u^t tu llir |Miini iliat m-liri ii'f iiiiiv !« \»>>['[

iMtt'il <)| the I'.iiluri' iif M ci/iiiiiiinv t>> -niiplv I'lMiiilinu [liri- nml liuk.i

('(' lln' kill . rcijiiircil tor tin |iiii|i«.m' of makin;; a n a„,iiiililv ^ate

c'M|||iliiiit 1111(1. !• till' (•irciliii.^tjilli'r.-."

I II -ii-lllC (M^( -. lit llli.l l_\ |H' I'lihli'l'lllilV nr II' il'iilll'. Imil \ In fnllllllilll

ii-ap- ii* liii' ciiiilnilliiiir iliniclit, nr ,i||c i.|' ihr rnlil iillin;; ('Irliiciils,'-

liiii it iiiii-t lie iiiiMinlK'ffil liuii il.x «ii;iiiliiMiiii- i- .,ii| ilic .saiiK' in all

jilli>i|i<-liiili>. Sec <'li:i|i|<'r VI., iltili ,

74. Other parts or appurtenances of railway c.irs and locomotives.—
III till' ca.-cs I'lilli cliii ill ihc hnti' IuImw, |i .'.imi'v \\,i> liinii'ij iiimiii

ill" ^'riiiiin! lliat II railway ciiiiiiiaiiy lia- tin ilf:lil tn ii-r wlialrvcr

liallcrii <if riiljiiiti- sti.ck it may |ir< li-r.' Hiil |irM.,|' ijial liir .ir\aiil

)•< S. W. .»h:; Ihil.n V. SI. /,..„, V, /,-, r. iliiiiit; il ihiii jiinin to i..ii|il.. In iii,) ;

il V. It r„. |I>7S| liT Mm lMIIi; :llhl II, i, „, U V. \,„ll,,,„ f. /,'. r„. I|S!I|I2
uliiii' Iliiiv uii- iiM hull I r:iil nil :> liiiii .S. Il, 1|-.'. I.'l I. II. A. I'l'i. l!i N \^

I ivr (rhiriiii" .1 «.'. H. A'. «'o. v. 4(H ( ,|i-,i« l,,ii,, ,h,,ii,.r tliiii tli..-c m
Tniih , 'S'l-.'l H 111. .\|i|., .|(ii;i. i.hihim.ii ii-n.

"7'<)/i(/--. tV. <( If, A". i''i. V. \il,iii-ii III H77 II"' iii|iiiMiii- iiiiiil iif llliiiiij'i

(l>"7) HI 111. IJ!» (ili;irtli,iit inci lii'M Hull il I lilw.iv h.i, ii,,| liiiiin.j in
l.l['|""ll. illtlo.hlrl. >llf rl.l||,|,.|-., 7 „/,,/.,. \\ ,(.

'Ih„,,r. T. ,( <;. If. r„. V. Xur.fis,,,: II U !„. \ A-liK,-,, (Is77i SI |||, |_'II,

(isiili Hi full). .•,.-,. :ji| |>.i,.. :i:i:i: /(,,;/ \|,,|,. ii,,,ii lumi) u.if. iifinnvMi-.U, \w
I'li'ilil V, V.-/(/i..(.v/, )» A, »'.i, (issiii linilil l;ii<l ilimii ill' Viirtli ( ;iiiiliiij tliiit

:'."i S, ('. IJs M'lir- iif ilill.Ti'iil liri'jiil. I ; tin' filliiir I.. fiii'ii-li iiiil.MH.ili.' nir
H:„illirrn I' ''I. V. Ildil.i I |s!i:n ••(',«'. coaiilrr- in ri.nin ..,, ii-i- fm- f --lit iai<
\ 'Jl'!!. '1:\ I S, .\|iii. I. i;i r S. .\|i|i. i^ n.f-l.ui nn' /.. - s, . uhi l.r-i a
IIM. iiil I'lMJ rm ("Millrr" an. I nr.iiii- railid, ; iniiii|i.iiiv liaMf I iii|i1iimt
iHv i'nii|iliiiu' :i|i|.:iiaiii- ; SI. /,i,/i.« ,f I'm Iniiiiir- ii'ci''iM.,l in ii(ti'iri|it iii._'' to
.'' /'. It. Ti., V, hill,, I l!MMi; Kan \|i[>.) loill'li' lai- li.niii.' >l,..liliiii .liaw liiail-i

II \'.n\ <MI."i imii|.liii:r |imi- tmi la|._'i'l ; ..f i ijiial IniLrlil. I'li.itir \. Snulliiin
l(-«NHii. H. •( 7 I! ". V //./»• A'. ''.,. ilsinii IJl \. ( ls!i. 11 I,. It

ilv.t7: Ti.\, ( iv. .\|i|. 1 1,; S W, liivx .\. :tl:i, :i.' S, i; ...-.(i, TIh. iliir. ivii... In-
'-iuni' facUi. Iwr.'ii till- iHii nilii|._f- i- -i-'iHiianl of
'MIn till, iiih' '.aii.!. il li;i-. U....) l,..!.! U.r f.i.t that (hi- .l,.vi.v li;i<| 1,.,.|| n]

tint In Ih- iii'i;li' ,.mI t«i li-i' ilran h. mU of iii.i-l iiiiiin -all i a.ln|.li.l .|iiiii|.,r Mii' in
a i.Tl.iin Mill Isiinn II palliiii I Iticli ti'rini.lialc i.. rirnl. It. ha-, al-n ln-iii

<-:l,<l rf It It. f.i. • ./.,/,. V |ls;il)| il-J hrM In I.|. Ini llir iniA In ^,1V. H llrtll.T

Ala. 21S. !> So •.•ni; i;r,„,n; l\ u, r,,. it i^ lU'vli^-.n,,. In „.n.l .ml ii tra.ii in
V, I'lu/.st nss7| >.:i Ala is, ;i S.I. vhi.li only II ifjini' airl f.'iir rar-i out
Ti'.tl ; iim In 11^.. ilnillili' iliM.lvvnii I- 11).. iif (ni iii'i' (iiini.li-.l «illi aillninalic
l.hnir V. A(in.r if A. A*. »',,. |1>.77! I'.S |.|-a'>i.>, W'l i,ilil v, S"iilli.),i It. t'.i.

Ml', 4S, 2s .\iii, l;i|i. III); imr i.> nniil. (liiniii |J7 V. (', •_'-'."i. .T7 S, i: -Jiil.

t.i intiniliirp a i\,\v kiinl nf rniii.liiiL'. a- /. ...v ,1 /' A', r.,. v. Miiiiiiil; MSfl.TI
l.'iiL' a< til.' oni- rrlniiii'.l \* r. unnnly ( . C. A. :im7. 1:{ r. s .\|,p. frjii .i;

11- I hy railway cniniianii'J (Itnrnx \ I'l.l. .•lr,_' ( liri.|..'. i._'iiiti'.l liv •.;> irk- fi.iiii

' !;. I/. .( ,S7. /'. A". r„. |lssil| i;!i a .nink.. ...Iiii-k nf |ir,iiliar il.-iirn, lhi.
|. ,1 l.-iO. .'iS .\i,i. I!i|i. •J:27, .'ill \. \\ iliait,|,.,i-ii,, nf uliiih \Mrr knnwn to
- ' .\^ lo ^I'lf r.>n|ilri-<, "<•(• iiiti'i. fill' -iTvaii'i. \ r,ii|v\ay .•<iin|.any. jiot

111' llip otiiiT h.iiil. ioiii|iaiiii.s hn, l.liii.' Iiniiii.l In i.lnpt pvny ncvi iiivrn-
li'iM li''M vii'L'liiii'tit in rniiliniiin.L' I" timi. is not ni".'li.-.'nl. -.itii|ilv iMTan^i' it
U'l' a kiml of oiii|ilina' wliicti ha< I'nn lia.; faili'.l to cN.lian'.'i' a li..nk- for nn
(.'I'liiially alianilniH'il li.v ot.lu roiiipan- . v.liolt -.n a iii.aii^ for Ifii' alla'limcnt
il - ('inif V. Mi.i.inuri 1' II Ci nf n lu-.il,:.. IIkh U (Ik. 1 a t..r .,...., i,,;),,.

Mss,-,) S7 ^l'l, .'iSS (Ini'imint may havi' -ii|> mr w- ii<, 11, ,,i,c v.
<ii.iwlii'aj of jHculiar coiintr. /,• ils7iij 32 ,M,!

• i'



L'IMI MASIKU AM) SKl;\ ANT. [ill M'. Ml

(li<l not :i|i|'rcri:ilc llic ri>ks involved lets in tiio n]« r;ilitin of llic inin

fi]p|(' (ii^l•M,-SlMl in rii:i|il( r vii."

In oilier <ii<-i-ions liie <i(l<i'niiniiliv(> element Inis lieeii the (leleiid

iint's fiiilure to |iro\i(le a re:i<oniililv silc iipiiliiinee.^

111. :! .\lll. llcp, 1 i:i. Nr^'li;;vli(c iilll I'li'll llr.lc likrlv 1" N- ilcl :lill'il. duiriL.'

Mol. Ill' iiilriivil hoiM liic I'.illnuiii;; li> il- li-liltH'-s, I'.iit llic (I.Ti-iiiii u.,

fill-Is: [\\:\\ lilt' rai- ui'iT not |>in\i<li'il ili:il, cvi'ii .iHiiiMlinu' llii- liu'lili"'-- 1"

with ilic'ik cliMiM" In Ir-iii 111.- li-k -if III- :i ili-fi-il. Ilii- il.iii;;i-i- iirUiii- ii n

.l.-iiiili'M-iil. l.'Khl V. \-» ll.illuni K. "ii- riillv ii|i|iii-i-iiil«-il liv III.- s.-n.nil

r„. (ls;(i) ll!l Mas-. 41-_'. -ill .\iii. l;.-|i. '.'//. '. .1 N. /' '.'• ''" >- III"""-''

;i:n. Ihal lli.-i.- tt.-l.- 11.1 li.B.k- ..II .1 -I^S"-- ',1 r.A. l..:i. \1 S. W. ]-!. Ill

;.'aii^«ii\ lal.l l'i..iii a .-ar l.i a |ilalf.>Mii, I iil' i milii.ii'il d (i \. /.'. ''". v. Iir.nh

l.ii tli.-'iiiil..a.liii^' ..I' fr.-i^.lil.. i- IK.I n.-,'- II^Tsi I'.i T.-x. I'.MI. it. -.-.-iiis t.. h.n.-

li^'i-ii.i-. /)'l/.i/"v, /.ii,i(/ lihiKil /,'. »... 1..I-M ..iiisj.li-K-.l llial 111.- ii-ii- ..I' ai

(?S..IS| :U A|.|i. |li\. JT.'i. .">! V. ^ Sii|«|i. i-.iM-i.-.l. i-iulit -i.l.-.l io." Iiaii.ll.- ..ii lii.

.l.".:!-. /,« /'ii/-;. \. r/,i.i(./-, .1 '.-. /. //. ii-.iiiU i.f a limiil rar .11.1 n.it .•\|i.i-i- a

r... (IS'lll '.111 Mi.-li. -\-. -'.S \. U . (ill -.•.li..ii liaiiil. will. 'ji-.i>|..-.l it uilli a

(IIM- I'.ii- lil"l.-.-Ti v.-ar- Willi. .Ill a.i-iil.-iil f;l..u-.Miaihl, !•. iliiii;;rf-^ i-\.-i-i-iliiiL' t li

via- li.-r.- .-iii|.li.i-i/.-.l I. Iliil a l.l.i.-Ii « hi. Ii «.-i.- a|.|.ai.-iil wit li i.i.liiiai v ...n-

aii.l la.-kl.- ua- ii.it |.i..\il.-'l ti> u'ni'l.' an. I at l.-nl i..ii. I'.iil liii- j.ii-.-i-.- ji-.-i

a i-al.i.- whi.-li, wliil.- il ^^ i- I'l-in;: "•''' 'i f ''i'' '""" ""' "''* I'"'"'- '- ""'

III iliaw a j.l.iw liy ulii.il i-aitli wa- nil Miv .l.-ii.

|,M,|i-il fi- Il.il' <-ai--. «.i- laiil ill a l.iiiiixiilli >( \. It. <',i. \. Illw..

j;i...n.- in a -i.ilM-t vvlii.-li li.-l.l a -lake llMUl KIT .\la. CI.".. IS S... T.". li-ii'

nil l.lii- >i.li- i.f 111 f 111.' .ais. \„/,(;( V. ..f a (vilaiii pill. -in ilaii-.-.-i.nis t.. .n, \

MiuiliiiKi r. /.'. r... iliMil; Ml. Ill ) r.-'l |.i-rii-ii.i-.M.iaU.-iiiaii i .
Till- .lii\i-i ..f .i

I'ai-. !l-jr.. rii.il 111.' palliin ><i l.iakc I i-.iiii .-ai- in a iiiiiii' nia\ i.ri.v.-r f.ir ...i

n-.-.l was ni.in- .laii'_..-i..ii- llian .in..lli.-r iiijiir.v raii^-.l l.\ liis striking a-jaiii-i .i

kinil. Wiiil.li,- \. SI. I.niii-; Itiv-I.il A l..» |.la.-i- in llii- r<..>f. while hi- u i - -ii

/(...!- i'li. (IS',i7) i:i7 Ml.. :i!ll. :is S. \\ . lini;. in tin- ii-iial iiiatiiii-r, .in a ii. « .
n

!I21. Thai lii.-!.- was ni> fii-iM.- pin;: in whi.li hi- .li.l iii.l. kii.nv l.i li.- Iiiijhi-i llna

n li)(-i.iii..livi' hoil.-f. mill im -lili..Mar.v th.- .m.-s In- lial Ik-i-ii ii-inu'. J,,,,,.^ ..

lii'hl II. .-iial.I.- llic iii;iiii-.-r -i-i- lli.- ''..'i'. /. «( /.'. '''.. v. Ciinir,- (I'.Mlli IT

l.-"l <-...ks. I.i.ini V. /,/,..//. I.-//.;/ /.'. ('.»'. A. llii. IMS l-\-il. III.

Co. (ISllli Tii lliin. ."i7."i. -JS N. ^ Siip)i. "A jiM\ is w.iiiant.-.l in rni.lii.-j n-

i

1S7. Thai a i-ar I1..I ..I i-jiiiall\ .l.-~ij.'n.-.I li'.'.-in-.- '.-n- llii- -'
-
inlaiit ii-.-'l .i l-i

fi.r a 1-al.i.i.si' was ii-i-il as on.-, tinlns- .-..in. .liv. I In- f..<.l I -.i nl nf whi.-li .vi-

liiii II. <l- .S'. .1. It. ''... \. /(.o.'v lISli:!; all. Ill '> II. -Ill--, ami Ilii- pili.l •"• iin-li. -.

Ti-\ Civ \pp I ":i S W. liMli. iCiiii all.. v.- tin- laiU i C/.i.-.i./i. .( \. W. I! r...

pan- I'miisNhania la-i- .iti-.i in imi- I. *. I>,l',,„„ |1S!I7| Hi!! |||. .-,s|. |S \ i:

iiifni.) Thai a .l.-v i,i- f..r pi.UiiiL' up I7ti l|.il.>l -Irn.k ..l.^t i ii.l 1..11. »i.i-'.

till- i-al.lr ..f a ni..l..r i-ar was .i..t a- .-a iisi-.l I In- Ini-akiiiL' "f lln- f....ll..... 1 'i .li-

safi- fts ..1.. tli.-r kin.l. /••.../ V. c;r.;-.iv' wlii.h |.laiiililV was stainlin;..
| 1 ;

aii-l

I,' C... llsiKli II.'. M.i. .'ili:!. ±1 S, W. wii.-ii- tlii-ii- i> II.. .-oiiliiin..iis liaii.llH.II

t'ls; Thai a ~ti.-.-l .-ar lia.l iin ynar.l ..n a swil.l. .-ii-jiii.- I ».'./. v, llinlnci

,-,l.-i.|iiii-. ..iil-i.l.- Ihi- wli.-.-ls 1.1 |.n-\.-iil h,„. C. /,'. .1 \. /,'. C... ||S!i..; |ll!l l.iui,

Ihi- f.-.-l. ..f i-ii!pli.vi-i-~ will. ii.i-,'lil. fall ..-.7. so \. W. Ii7:il: an.
I

wli.-i.- a -i.ii-'i

(i(V till- I, If ft'. Ill •j.-lliii'.' ..II Ih.- Iraik. p.. I.-" whi.-li lia.l ni. lian.lli- was 11-..
I

l-.i

/,,„,,,. tnuiiiiini c... \. \.s',,( (IslMi) pii.|ii-lliiiL' I'.irs I l'liil,i,l,li,li'i:i. II .
<l ;.'.

22 C..I.1. Ills. I.". I':ii-. III-".. '.'• '"- *• '>"""" |lss:il I'l-' I'-i I-'":

Han. I .-ais ia-.--l 11.. I I-- I'f an\ p.iiti.-ii an. I wli.-ri- a vanl i-ii-iin- with a -.pi n.-.

lar palti-rn. Ilmiulf,,,: \. C/m', .../. ,. /.'. iii-t.-.i.l ..f a slnpinu'. lank is ii-i-,l ' \l
i_^_

I tl /' A' Ci, ll.siil. !i:t Imva. Hi. Ill .si..;.i /*. /.'. <" v. I.' Iiiidn 111 llssn] 7-.

N W. 4I.i. In a Tr\a- i-a-i- lln- n.iirl T.-\. HI. I J S. W. S:IS
1 ; aii.l wh.-i.- ii-i

s.-i-iii.-.l II. ni-i-iili-r Ciat as a haml <-a r, liaihlli- u.-n- pi..vi.l.-il on tank i-ai- f-.r

kiaiun a- lln- Shi-llii-M." wa-, mi Mn- llii- ii-c i.f l.r.ik.-i.ii-ii .-ii^ia;;.-.! ill ."iipli"'-'

whi.li-. .-i.ns'il.-ii-il an iiiiprin.-in.-nl "viT lllnihtini v. IIukI-,,, <f I. I!. I'n. ||v.-'l

thri-i- in iii.liiian ii-i- at 11.. 'im.' 'Vlun I .'.ii Ma ^ I. "11 \, K. :!.".'i;
;

nn-l -^
•

it WIS inlr.>.lii.i-.l. llii-i«- « 1- im ncizli- an nrliiiarv fn-iL'liI <-n^'ini- is iisi-,1 f.._r

g.-iur ill ailopliiiK it. tll..ll^'ll ilmay liav." -witiliin^' pnip.i-cs in ii iai.l, tin- fvi-
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Xut ;i few iIiri>ions ;ii'c cuiil i'mIIcI |)v ihc cli'iiicnt 'if ciiiifunnit v or
liniii'diitiiriiiil V |i» (•niiiiiiuii ii^:n;i'.' Oilier- a'wv iiruiiiiiiciicr to, iiiid

;iiv colli l-nllril liv. llio |i|-inc-i|ilc lli;it :i|i|ili:ilii-cs lire oiilv rr<|ui reel N.

\<i- rc:i.-oii:il,|v >:i\\- (nv the ]iiir|H.sc (,,i whicli |||,._v nrc t'liriiislicd.^

.Iniir hciii;; (.li;il (lie |;ilii-r U li;iihlli'.| i|s!i:|| \:,s M.i,,. -Ji'S. XI \. K. .".12.

iiMiii- c'.i^il\. jihI (IkiI ihc iiiviiii-i'i who Niii- ici ii-c ii> n inl -,, ],„\ ,;,r ^iij,
I- c.|K'l:ilin;; il 1:01 -cr -imuU iixiii' i:i< iici |il;ill'Mnii 1,1 ;;iiiiril nil at I'illiiT iinl.
jIv ll/iv.siMoi /'. /.', I'll. \. I.iiiiliillir hilii', \. Itillhniiii, ,( (/ /,' ('„ (|Hti;l|
ils'Mll 7ii Us. -Jlil. l;i S W. mil : ami \:,1 I'a. ;!ll, i:, All. HIS. N,,r t,. II*
wli.if car.-i »llli<Mil. I.i.l.lvi- ail' ii-i'il tlii' cirilinarv a|i|iliiiiii(.s fur tlir |iiii|iii-r

• ihiiiiliiif V. nil,. t, is C. It. Co. ||,s:o| <.f inning" ln.ia.l yaii;;;!' lar liu.lii-, <iii

J'l Imva. II. 1 .\iii. I!i|). ISI I : aiiil iiarmw ;;au;;i' Innli-. Tilns v. Ilnnl
nliiir lars wi-n. .-.iil out, iiii|>ni\ iiliil /'.(«/./{. a A ./,'. r.,. ( I,Slid

1 l.tii I'a. liH.
wiiii pr<i|Mr li^ilils I fill, 11,11, d- \. \y. It. -'II .\ll. .'ilT. \..r tn ailii|il. ;i <jTtaiii
r„. V. T,i!/I„r |ls7:i| ii!i |||. nil. l.s .\ui. iik'IIi.hI .,f fa,l,iilii- th,' aiili jiipr of 11

i:c|i. liJii |car^ «cir iiiakiiiL.' a llyiii;.' li"iiii.iii i\i.. wlnii llicr,. is iki rx iilriiic

-ull.lil; lliiii'i- .1 I,'. <1. I'. I'll. \. iif aiiv (iPiiiiiioii ii-aL^c ill ri«|K<l to a ilif

.M;.. v ||S'.HI| liii Col... 17, .-,.-. I'a,.. l(l!i:i f.ivni mxIImmI. II„I, y. \, „ y.,,1: ,( .\

.

|iii|Kila of lal.i.o.-c not li;;lil('il| 1. S.'c /.'. /,'. C,,. (I,S!I!I| 17) .\|a-.. ;|I7. .">4 \.'

li-o ir.<fj;i/.,..i/ \. flii,,,,/,, a- \. If. /.'. K. sil. \oi 1(1 oiiiii to |ini\iiii' a ri'-

!•: ils77) II \\i-. 47.S I loii^r h..ll. nil >i-laii. . . .,il. (.0 mak.. tli,. ,|ail in;,' of an
1 ."aiily [iioii . I ill..' fi I.iaki' iliil 1 ii- >l nil car iiioi.. ;.'i.i,|iial, iIhtc
Im'iim,; Miisi,iiii I'. /,'. f„. V. /'../ Uin;: no «\ iili'iiic llial mhIi a ilc\ ic<.

i|n:isi .'ill Nfli. 71(1, 77 \. w. |:jii. w,.., i,, ioimmioii n-i-. I.„i,,i,,r v. ,S7

I! I
litl N'«l>. ••:ll. s.i \. \\. 71! l;iiil r,hi I,'. <„. il.siiJi AH .Minn, .'l!! I,

iliu-s I'oil iirojcctiiii; an iinn.ic ...ai_\ .M .\. W . I
.'.".. \i uliuitic-.' lainiol Im' in-

liii^lli tliiiiimli till' nut ill whiili il uas fcmil from di,. f.iilnn' to a>lo|>l. the
viiHi'i!) : i:i,ii,.i V. It'll: ilsss; lex.) ••rolli'i" iliafi imn »itli tlir.'i' i-oii|.-

11 S. \\ .
.'..'ill lliaiiil lar .l.raili-.l. oh in,' liii^-. wlii-ri' il a|.|M'ars that tin' >in"l(.

I'l III.' fail that, till' |.iiiioii h lii.'l \\a- roii|ilihjr is .still r\l..naively ii-i'il. Hiiriin
liKi Miiall, so lliuttlii' cou's (aii;;lil. liiii.l v. I'lii,-,iii,i. I/. ,( ,S7. /'. /,'. f„. (Issil)
MIL' till- <iir hIkm'Is to III)' rail a- tlii'y <>'• Iowa, 4."iO. ."iS .\in. |!i.|.. :;j7, ,tii .v.

H.iv a-niiilinj: a jriail.' on a, <iir\ii. \\ .
2.".. Tli.' ii-c of liainlliohU on lars,

Kihii'iic-,' tliat il is i.raili.al.'i' to |.laii' jilainl li'iitit ln\ i-i- in-lca.l of iid-~«isc,
r.iiliiius al'oiii III.' top of liii.iirs 1., in i- not. iic';;li;;.nt. 11 m|, ;i niaioritv of
iti-.i-i' l.li.'ir i-apai-ily. ami llial tlii- ua- lailu.iy roiii|Miiiis use I lie lalirr kimj.
i'"i 'loll.' ill till' ras.' in liaml. i- ailiiiis r//...,,/., a '.'. U. /.'. f'o. v. \ i„isl,,,ii,i
-li'l.' on tlic i|iii'slioii of myliiiiiiic in ilsii.'.i i\-2 III. \p|.. JJ.S. 1 in the olju'i-

liKiillii;.' a ti'iiiliT so tlial coal I'd! from liaml. il i- iii'i^liLM'Ml to run a frci"lil
it ami iiijiiri'tl tin' plaiiililV. I niun I'. iii;.'iiic u it.lioiil siicli a ^'I'lU'iallv iis.'i|

/.', I', I. V. r.riii;",,,, lls!i|i 41 \,.li. 1, ili\ ic ,1- a cowciIcIh'i- t'l', muss,',- CmiI
t> I.. I!. .\. l:)7. .".II \. W. :il7. /. a /,-. r„. v. hiil,

|
IS!iii| ii;; .\ia. |. \i

Ml is not ii.';jli;;i'mT to n-.. on ,|iil I.. I,'. .\. |(i:i. s So. 7till; or to operate
111- l.iaki'- of a Uiiiil lli.il. ail' in coin cars of a L'ciiciall.v ili-cinleil paltern

I ii-e. tlioii;;li not the lic-l . Ih III II {I'liliiiii V. Ihiiii'r a A". (;. A'. ('.,

V Shihii hhiii,! A', r,,. ilssiii .SI \. |lss_'| :t McCraiy. t;:i.'.. )•> !•',.,!. :(!ij

^ '-'tl'-l. Nor to n'<'ci\e into a train a |fn'i;;lil ear- li.ul only four wliccls, .in,|

I'l'ijii car of a kimi wliidi i- in com tlio-c ..cic allaclicil -o ii;.'iillv llial llicv
II "H ii-i'. alllioin;li it lia- no li.onl lioM coiihl not aicoinmoilale llicm-clvcs tj.
I'l 'jr.ili iron al tlie cml. I lie c\ iilciice ein vi-

|
1

.

l"iML:lliat tlie sl.'ps were -o coii-l rm-lcl ' lliiis. it lias liceii liclil llial tlic safe
:is In .-cr\e for 1li.it. piir|io-e. Ihiiiiirr ty I'liain- IhIhccii an cii'.:ini' aiil its
1, /I. /.ICO. a II. r,ii,,il In. 1 Is'.l.'ii 171 icmlcr iiccl m.i Ih' -I roii^' |.m,ii;,.li tolicir
I'l. .">sl. ;i;l All. Il.'i. Nor to li.ne .ars the -tiaiii piil up.. 11 Ihciii \\ lien the
«iili holes cut in the proj.'cl in;.' roof .it 1 ..upline'- uive w.w. Ilui;!,,,,- v. SI.
IIm' 111,!,. t4i enal.le Iirakeii.en to leaili /...lo.v a .s /' A", r... ilslhi) |:t.'. .\I,.

the laiLler. /{.hm„i v. \ , ir ),„/,. \. //. '.III. .-ji; S. W . -Jll. .\n,l that there i- no
'' II. a. r„. il!>IH; n. I.I i;i .\t!. i.sil. nlili^.uion I,, .,,1,-nuil the iiiiis of
^m 1.1 lia\i' projcci in;.' Imlt. oil lever of yiavel car- in -iicli a maiiii.'r that Ihev
liiiTi'l ear. Vuny \. I{t,sli,n d .1/. A'. Cn. will .sen.' a- 11 safe means of -np|.ort

m
4 m

11

1

I"
". -* _

yiji 1
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Otlici-s u-ain oxciiiplifv tlie oxccptinn to this prinoiplo, viz., tli;U. if

tlic in:i!<l( r liiiiisclf puts an a|)|ili;iii('o to a new use, his iiabiliiv is

t4'st('(l l>v thr saiiio stamiard as if it lia<l liccu orij.niiiilly furiiislicil \\,t

tiiat ]iiii-]H.>c." Sec S -'^t ""''• Wlii>tli(T a "piishinp pole" \viili..iit

a liaiiijlc is a rcasoiialily safe and snitalilc iiistriiiiiciit for tlic wnik

of niakiiif;- iij* trains, is a (pioli^n for tho .inrv.'

75. Elevators.— (Sec also ^ !il, y/n.s7.)—An cnipluvcr who uses ;iii

elevator for ilie ccinxcvani-e of his servants nmst provide it with a

reasonalily etlVetive sat'ety-deviee to arrest the tall of the eaiie in ea?.'

of an aecident.' His dnt\ in this reirard is fnltilled if lie ftirni-ln-

a de\iee of an approved style.- 'J"he elevator must also be niado roa-

sonahly safe in other respects.*

to a wiviint nll<in|itiii^r <»> iii"iint tlic wifti force when tlie o|>i'ralor's fii.l i~

lais wiiilc in nmtioii. Tiiiiiii'uis \. C<i. iciiiimMl fioiii llif Imlliui, ami wlruli,

liiil Ohiii 11. ' u, I |S.")I)) ti Ohio Si. 111."), whin it lia- oiui' sljiiti'il to closi'. liitinnt

And tlial |iii-li <iOs nrcd not lie so ion- Ik- !-Ij>|i|hmI, i.s a dan^ri'ioiH u|ipliaiio' i-

stnnlfil thai riii|i|iivc(-i can safely riilo a ipicslion for the jury. .liiW v. l/.i,i

iiiHiii tlicm. > orA- V. Kiiiimis Cilif. V. li hullnii L. Iiis. Co. i liMlO) ll>.'> \ ^

^. It. Co. (l.S!i;t) 117 .\lo. 4(l.j. i.i S. \V. (ilO, aS N. E. HIS.-), Alliniiing (|s:im ;u

lost. Mat tliii tastmciitioncil i>osition App. Div. 4!ll. .)4 .V. V. Supp. -J^J. I h.-

is (loiilillcss siibjcil to sonic ipialiiha- proprietor of an clcvalor is not. as iimi

tioii, wliciv the jiiish cars are ii.scd for tcr of law. free from iiei.'lij,'ciiec tou.n.l-

tlic coiivevanie of employees, with the all employee wlio wa.s killed hy f.illiii.'

ne(|iiicsceii<e of the conipiiiiy. .See V it- into the shaft wliil.' riinnin<; llie . ].

I,r V. rniiiii I'. I'. <'(). (ISS.ti f) .\Ic- valor, where tlic entire front of llie .Ic

I'rarv. Hot', 17 Fed. (i7, and the follow- vator was open, and at the ll(H)r uh. ir

ill" Hole. the aiiiilent occurred the iloors «rii>

'The i'4iso was held to lie for the jury o|h'II. a wooden bar placed across I In in

where an eii;;iiie used for swileliin;; piir- alioat .*!* feet from the floor, and tin-

jioses wa* not jiroviili'd with the pro|)er horizontal cd^e of the wooden lining of

wifeyiiards for tha; work. .S))ii//i v. the .shaft piojected dowinvard foMii

Uiiffdlii. h'. li /'. h'. Co. (l.StKt) 72 Hun, ahove. and the operatinj; calile was ..iily

r)4.-). 2.") N. V. Siipp. li.iH. Anil where a a foot from the o|)cnin^. UnUiiii'nnl v,

load eiifiine with a Hat car in front of Sanlfrhll (18!IS> 17."> 111. 310. 4H I. 1!.

it was used, inslead of a yard en;.'ine, A. 7.">:i. 51 X. E. ()4r>. .Vmnnin^' (Is'iTi

for coupling purposes, the "result lieiiVL! 7;! 111. .\pp. 1.">I. A bucket .siispiii.lf 1

that an cm|ilovee. I.ein? misled by the in a shaft by a ropi'. the sway of vxiii.li

manner in which the li^'ht froni the is loiillned by n "follower," coii-i-tinu'

lieadlipht was throw on the Hat car, of pieits of timlier which are fa-t<'i.il

was run over wiiile .e was crossin;; llie

Irack. 7'..i</.<i ti I'. K. Co. v. Utiilri/

(IStMii U):t U. S. :i.-).i. 41 I,, cd. ISIi. li; where

Sup. Ct. l!ep- 1'"^-
' Phihiilriiihia. If. A li. R. Co. V

Knnnn (ISS.I) 111:! I'a. 124.

across ihe shaft rbove the bucket, mh'I

ascend with it. i.s not reasonably -.iii'

the follower \n not atti^ii' I

irmly to the bucket, so uiat if .\n\ "''

striietion caiisi'H Ihe stoppa^fe o*' lin- fi'l

lower the Imiket will stop al-o. II. .mi

Cmiiiino /lilies tii'iii V. liidiin |1SH7) 44 Hun. .'!:iii l"l-

The existence

sumed in the

lower ^ot cjiui.'lit. and afler«aid-

oii the persons in the bucket.). N'

II

i.l.r

I a

' Ftiirhitnk'

(1SS7) 24 HI. A|ip. ;t:i

of this oblit'atioii is li

rase* as to freight elevators eilcil hi/ivt. p'lice may be inferred where a

' Hdiic V. li'ol, Uoii llonirr,! Co. (ISSUi pioliudcs so far into the shaft

."it Hun, ,510. 4 N. Y. Supp. .>71
: i:i<l-lis- frei^dit elevator as to tie in ilaiij. r,.iis

comb v." Comrron (IS'.IS) ;(.", App. Div. proximity )ji the eilje of the plMtl..ini,

5lil. ."i.") N. V. Supp. 127. Olson v. Ihnifonl I'miliin- Co. I
l:»"il

'Whellier an elevator door wliieh tit l.iu.l. .!47. s2 X. W. Oft:!,

closes by pneumatic pressme. oim. rated f)n the jrrinind that the nut of mt "VO-

by a button in the tloor, and w hich closes Iwlt, by w hich the hoisting cubic ut a

. * ~ii
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W'licrc Jill cloviitor is dosijiiic-d solely for lifting ptods, its construc-
tion niu.st lie sucli tlii,* it can l»c siiicly liiiiKllcii by sorvantii.'* But
llic oniploycr is entiii.'d to act on tlic assiiniption that tlicy will not

n.-c it as a means vi conveyance, and is. tlu ret'ore, not bound to pro
\ide it witii those safety devices which are oliliiratory in the ease < '

IKissenger elevat.irs.-' In a Mi.rylaiid case, this distinction was takei.

—that, where eiii|.loyees are merely allowed to use such an elevator

iis licensees, the measure of care owed \o them is that which is des-

iiiiiated as "ordinary," but, it they are authorized or directed to use
ii MS a means of trans|iiirtation, the eniidoyer is required to exerei.c

••.meat can- ami caution," both in the construction and oiK>ration of
ilie machine, so as to render it as free front dani,'er as cai-eful fcuv-

si:;lit and ])recaution nuiy reasonably dictate." if a safety device is

linivi<h-(l, the ma>ter's duty is ]x>rtV'rmeil if it is one which is com-
monly useil on a frei-^ht elevator which the servants are autliorized

lo use.''

mine clcviilor wn-' jittjiiliod to tlio crois
Ikmmi ill tlic l.ip iif the i;i;.r(.. \va» not, in-

liiidcil to serve as a lian ! hold, leeowiy
uns (lenie<l, where the nut hail workell
|ri(i-e. tliiis aMouiiij; tlie lioll to ilrop
iliirtn about an inih when tl:;- ea;:e was
lit rest, and tlie fin;;er of a niiiier. wlio
liail gias|!cd the nut on pnlerin^ the
iM^'c. was cni-hed wlien Ije cilile was
lantfiiod and the nnt drawn lip a;,Miii-t

the ei'Dss U'am. Juiinr v. S< hfiiiiiii'i

'r,,,/ Co. (IS'.Mi) lOS Micdi. 2-IJ, V,:, X.
W. !t7I.

* A steamship is lia'oio for in jui y to
;! liiiMian fn;,'a)_'ei| in raisin;; aslips liy

ni(';iris of a patent si.eani-hoisf wlii<di.

uliiii projierly adjusted, eould not 'aise
till' iiiicket roMt:iiiiiii<» the aslies to tlie

U|.|iir cd^c of the door tliroii;;li whiih
iiM \ uere to Ih' taken, in the eiiltin^ olT

"f Ills lli|i.»er hv its lieinj; eaut;lit liet wi'eii

llle e.l'.'c of the lllliket and (.he top of
-11. h iloor. \<ir Yiirk- <C If. S. ,s'. c,,.

\. ]irl.,iii(ilili,i ns!(.-)) 14 C. c:. A. nr,i.

J'* 1 . S. App. AJti. tiT Fed. 7!"7. An in-

jiiy eau^ed by the btiislinj; of a valve
ill ;in airhoist, wliieli is iiisiiilii lent to
-1I-1 liii the pressure put upon it. is ae-
!i..ll,il,le. Slilllrni v. Will/.rl- ,( I', \lfil.

'.,.
I 1!I01) Kit Mass. :ill7. (id N. Iv 7S_>.

On (he ^rroiind of eonfuMiiity to iisa;.'!'.

tile mIiviki' of a railin^ rouinl a fielL'lit

|ll^a^or was denied to lie iie;.diL'iiUT in
ll/.'W/»ti/ V. Ulucl; (1894) 1)5 (Ja. l."), 'l
s. i;. iis.i.

_'.N-;;„;/;i,(„i v. ihiiu,, (iKssj III X.
V. IbS, sub nom. ^Iriinjham v. Hduail,

1 L, R. A. -is:), 18 X. K. S70; Krm v.
Itc Cnsliii tt /». .S»./"r Mf. Co. ( lrt!»,))

IJ.-) N. Y. .-)(•. 2.-. X. ,. 1071: Uinrdai,
V. O.r.Mi S. N. Co. ( 10) :k^ X. Y. S
K. :ijs, 11 X. Y. S, '., .-,7. Allirnied
(1S!U) 124 X. Y. (.>.->. 2t! X. K. 1027:
n'llri(i< V. ^y,sf,|lt sir, I Co. (1,SH!»)
100 Mo. 1S2, i;{ S. W. 402; Siri;r.s v.
I'llir.i Itii.!- .f l.iiiiilnr Co. (ISOS) Ml
Ind. (142. r,i) S. K. S77. IJehearint; denied
in l.-.l Ind. (i(;2, -)2 X. K. .too. The jmint
that till' elevator upon which the plain-
till' was iM'iiif; conveyed was inteniled for
fiei;rhL only eaiiiiot l>e raised on deiimr-
rer. .1 »,/, r.vmi v. //«n/cs (1899) 101
Wis. .-.l!!., 77 X. \V. 903.
_Mli.vc V. .1(7,-. niKiii (1S92) "fi lid.

375, 2.-1 Atl. 424 (reeoveiy allowed
where a joist, which projected so far
into the elev.itor shaft that there was a
space of only ahoiit 2 inches between it

and the edire of the elevator platform,
crushed the plaiiitilfs foot, which hap-
IKMied to exti'iid outside the platform).
In .'iliinibrUldr v. Hriidfurd (1SS9) 12S
I'a. 200, IH .Atl. :J4i;, tlie ( m'stion of the
employer's iicfilij-cMi was ^icld to 1k' foi
the jury, where the evi I iiee was that
two sides of the elevato ca 'e were iin-

^'uarded: that it ran in a shaft the sides
of which were UU -iiclies from the plat-
form, and into which, at ea<-.h Iloor, tin-
bi'Veled sills projecteit KJ inches: and
that it was iiitenclid that boys sliotiM
Use it.

' ltiirn.1 V. ,'IiiPKcn <* /'. Jlr.irhifi ."o.

(ISUU) 12 Ajip. liiv -lOO, 42 N. Y. Supp.
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76. Unguarded machinery; generally.— ( Sec iils.. S '•"'. ii""!-)- n.

Cviiilillcti.s sail rc'ii^'iii'ihlii sdfi- 'I'lif niliciiiMlc i<i' hhiii' iltfisi-.n^

srciiis Ui lie si!ii|i!v the i>riiici|il<' lli.it ii jiirv is WiiiTMiilctl in tiiulinu

tiitit the :iliscri<-c i>\' m miiinl i-rnilcs (•(uiilil imi-s «{ siicii a cliiiriK-liT lli.;i

ii s('i'v:iiit wiiii liMs (d wnvk willi nv iiciir ihc iiKicliiiii rv cniiiint |m i-

foriM iiis (liitic-; in r::is(in;ilili' safety 1a ilic cxcrci.-i- of orijiniirv imh .'

J-'riiiii t.liis >l;inil|Hiint, «\i«iiiii-i" showirii; liiiit. tlic scrviint iiinh'ist I

tiif risks cifiilol iiy ilic wmil t-f ji y;ii:inl is tn:ilcil iis iiriiii; men i\

ir.iitlcr nf (l(lcMs(, wiiiilicr mi tiic tir'Hiiui ot' nii iiss |iii.iii ui \\i,-

risk or of coiitrilnitory ii<';:lii;ciicc.-

Iii isuiiio of tiic ciiscs wlicri' nrnvci'v was iilinwcd, tlic ipiacc wiiciv

848 (llic sufc'lv di'viii' Inri' was nf siuli room \\i(li xiirli force us to kill niiy |m i

ii iiatuii' thai il oiilv Mivcd a« a safr- -on willi »liom tlicy imnc in (oiil.i.i.

piiiril a>.'aiii>t cirtiiiii kiiiiU of aiui- aflir liaviii;; Iwi'ii ailvi-cil by a skill, I

ilciil,!. woiUiiiaii to I'liiM-c il. is lialili' for .\n

' Wiilhirr V. Ciillii- I'liiiir Mills Cn. iiijiiry to a -crviinl. ic-iilliii^' fioni ilii'

llsii^i lit ."^f. Six. ('a«. 4tli scries, toiiys catcliiM;; in the co;;s. ltiiiilii:::U

!ll.'i:"/\i/i<; V. /..((/ Uirii- l.iiinh' r Co. Iin„ C,,. v. i:il:iiis l!H!P.ti !llt \a. Jl:!

(IsiiL'i !l';t ,\Iich. 17-'. •').'! N. \\ . H': 17 S. K. Sim. In \inliiii v. Wliili Hn.,

Jiiiii.r V. niiiiliirii .1 /». I.iiiiilffr ('•!. I.iiiiih,,- r,,. (IS'.ioi 7ii Wis. 1^(1.4:; N.

llS!i:i) '.14 .\licli. tiil7. .'14 N. \\. 4'.I2; W . Il:l-"i, the i-oiiit leasone.l (liii-:

Aiiihr.sdii V. ('. .V. \(/v<i/i l.iimlirr Co. "rhat this set, of co-wheils was dan:;, i

( l.SlMi I Co Minn. 7!l. li'.' N. W. iV.W: ons. even to llu' ino-t. e.\pi'i ieiiceil Wd^
.\min it-

/•'. Cii. V. Sliiicliiiisl^i (|S!i:ti nam. can hardly admit of a donlit,. \

1 4.'i III. Ill'i. ;t4 N. K. 4^i I covering; o\cr sli:;ht forj-i'lfiiliu'ss on the part of ih.

eoj.'whcils was not fastened in any way. workman while attending,' to his woik

anil emplovcc wh- was pa— iiij; slipped mi;;ht. hriii^' him in eonlaet with it; .ii

upon the lloor and fidl in sii;li a man- accidiwital slip while at. work iiiij.i

tier as to disidaee thi cover, and thus hriii^' his clothing' and limlis in eom.i.'

put his hand U'twccii the eoi;s ) . The with il ; ami wi' have no hesilancv in

question of nej;li,i;ence on the part of an hiddinj;. when the einploviT places -iich

emplover in faijin;.' to (.Miard a small a danp'rous pieo- of mailiincry iiihi

eiicular saw. extending' ahoiit .t inchi'.s which his employee, hy the lia-l. fiiiLid

hIkpvc a tahle, and rnnnin^r very rapidly, fiiliie-s or iiii.ivoidalile aiciilent. m.i\ lie

lint, not ordinarily used, is for' the jury, t.hrown and -ciioii,ly iiijinid. in tin iin

where the idainlilT was iiijnicd while mediale xiiinity of a place wlu'ic hi-

l.hrowin;.' Idock- id' wood over the l.ilde. I'liiployie must do his work, hi' tail- 1"

fUliiii v.''kiiii!/< r d A. /,»/»'"c ''".
( IS'.Mi

)

fnini-h him a reasoiiahly safe ])1mcc f.,i

'.•i Wis. l:!7. lis v. W. 7"iii .\n em- doiii;.' his work, and is i.'iiilly of ;:i"--

plover is not,, as matter of law. free m-li^cme. e-pciially when the n-c:iil

froin ne^limnei' in placing' ii pnlley ni'ss of the niachinc is not I'lihaiicd l.\

made of laf-s, the einU of which aic left reason of its Udn;; nncovered. and ulini

looso. on 11 shaft, easily aiii ssihie, the expense of loMrin;; would he a mcir

where the Udt used on it is in a jmo' trill iiij; sinii."

eonililion and rc<|iiircs freipicrd. repair Sic l\'<i//.(cc v. Viilhr I'ii/ki- 1/

and icadinsLmenl, thos lirinjiini.' some- fo, ilsiliii III S(». .Scss. ('as. 4lh -en.

one in ilo-e proximitv to thi' piillev. !ll."i; Siidiiii v. ll/ii(r I{ii,i- l.iiiiilf r i'

hwlil V. Ii>ll (ls!»7l !':> App. Div. 'J.Vs. ilsiiii) 7li Wis. I2ll. 4.f N. W. Hi.:

4t .\. Y. Siipp. II'H. .\n empliiyer who Anihisini v. ('. ,V. \<lnuii l.iiniliir <

leaves an cnormons, rapidly rcM)lviiii» (IsiKi) 117 Minn. 711. till N. \\
.

ii:i".

coKwIieel partiallv iinprot"cl<Ml. -o that xiiinii: rulliiix v. I.didiiiii fur ('<.

tonL's earryiiif: lai-c iiiassc- of iron are (1S;)4) lis N. 11. Illii. US .\t.l. I(I47 i.,.ii

liahle to U- can;_dit and hriikcn in it. ditions wcrr' sjiokeii of u.s a, "deficl" ia

and Uiu inccecs tliiuwu ail iiboiil, the tlic uiuiiioii).
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ilic niicnvcrcil niiU'liiiicrv wjis set iip v:is iniiiciiVi-ily lii^litiMl.' I'.iit

it (IcK's iHit iipjiciir tliMl I Ills cii-ciiiii-iMiicc (Mil cvcf 1h' ;i tl i tTcrciit iii I ill;!

.'lie, cilluT iiii.lcr tlic llic.irv iliMt llir \v:iiil el' a iiiiiinl iiii|i<>i-ts iic;;li-

iirucv, or miller ilio tlicurv tli:!i it (!.,( s imt.

h. Jjitil/ililif lishil III/ llir .V /•('////'> l,-iii,ii-li iJijc III- ii/iiiinuirr (if lite

ti'ii(lili(iiis.-''l'\\(' niticiiiiilc iif -cMi';]! (Iirisimis is tliiii ii (inirt ciiiiiiut

>:i_v, as iiiallci' of law, tiial tin' inaiiitfiiaiii-r of ijic iiiil'ciiccil iiiai'liiii-

(IV is liiit llii;li;|iliiM'. will re llic cN idrlicc lends to siiuw ijiat tile ill-

iiii'ed .seiv:i|il was eNciisaiiiv ii;iiiiraiit, eiliiei' id' llie general ri.-lis iii-

• •ideiit (m tlie ii--e ui' -lleli liiaillilKTV, i<¥ tile pa iM ieiila 1' risks incident to

liie use uf tile niaeliinerj ill (jiioiiMii.' l"(,r i;(iieral |iriiieii>le, sec

;; ."i>. (I II If.

In tlie eases ill wliieli till' servant's l<iMi\vle(l;;v is tlie ciiiilruHinir

I icineiit, twci eciiiee|i|iiiiis eiiKrue. Scinie iif llieiii pl'iieeed npnll the

ilieiii'v tliat, under iidinary (ii'eiiin>taiiees, tlie iilivimin eliaraeter of

'.h'liKrii V. Ihiih',11 Siiniinll f'n. jiiiv. MiUrr v. Ilii.rii CiiUiin Srrd Oil
(1SII7) '.IS \Vi<. 7.1. 7:1 N. U. l:U dm- r,,.' (I.sii7: T.x. Civ. Apji. i 41 S. \V.
;:il.llilc(l s;l«); Shilil's V. Mliliilti Ciil- .'ilili. Src :iNo \ iiiiiiiiiii Tiiliilrrii fti. V.

i„itSi(,i nil Mills iiMi;ii <.\> i;.\. v.>r>. siiivi.iinii iisii.si .ss m,i. .-,iiii. 41 Atl.
17 S. K. 7411 ' imiIiiimmI i;<'nriiiL.'l ; Kniilh Ills:! I clDlliiii!.' dI' iiii'\|>i'rii'ii<'i><l f.'iil

V. lira. I. Ill is.v ilillliliil if I'.hnilur fu. 1M1I;;I|| nil ll|iril,'llt. rrviih ill;; .»llilfl wllilc
(IS!I7) "J 111. .\|>|l. •!>''' ( -ITVilllt'-i ^llr Wil- 'Wrcpill;.' tile llnilll; fiiiltllllH

(li>llii's ciiii^jlil on n -liiifl in ix iiouily v. A<» ll<<lfi,i<l funliiiii- Cu. (ISilil) 102
liL'liliil riMini); llissim v, S'lnnih-n-lu • \\:\«. .")7'J. ;t .\ni. I!r|>. .llli! (Iiaml of
i|s!i:ll !»!• (ill. till. .Tl I'.ir. 1114 l-illli illr\|KTiilMi'il liny H:i> r:lll;:lit in nil-

liir fMit<). ^iiiirdi'd m^'-) : l.riiiiir v. I'.Kfiliii (1S!I7|
'111 »r;i-,7,r V. Wii^;ii Mffi. r„. I!;i|i. .Ind. (.m.-Ui-, IJ C. ,S, 11:1 (l.(,y of

ilss:ii i;i."i .Mn-^<. J!I4. Ilif loiirt -aid: liftccn injuii'd liv lioardciilt.in;; iiia-

•rill' jury niiylit w.-ll hold l.l»- difi'iid .liiiirl; itmh,, v'. /;.i.v.v,// (ISSII) ;i.-)

Mill III 1m' ari|iiaiiili'il willi 1 ln> Iriidiiiiy Minn. 4S."). Jii N. W. IIKS (co^iwIkm'Is,
n| .1 lioard, wlini «.ii|«'il. to -pi in • ii.iik foiimily protiHrtcd. liiit not covered at
iliirini.' the opei'al ion of sawiii;;: ami tlii' lime of the aeiident ; .servant hail
:il-u uitli the tendency, e.pccially on no nol ire of the cliaii,'): ('inrrr v.

Ilii' pari of an iiicv|M'i iciired pi'i-oii. to Vlni.yi i,i,i ilsS7i .'111 Minn. 41.'!. .1 1 N. W.
pill 111- hand around lieliiiid the -aw for 4."i7 isiniilar facts): W'hiU- \. Stitiiinhnn
111,- piirpo-e of -teadyiii:: the IkluiI. if ir.,/.v(i,/ Co. llSS7l 144 .M;iss. 2711. 11
iiiiiiiini; iin-lcadily. 'llii- i- not :i dan \. K. 7.") (want of piaril had in-
^iT, -o olivioin that an iiie\pei icMicd cica-cd daM;.'er, inviii;; to the fact that
ttnrUiiian. jii-t lHM.'iiiiiiii^' to learn limv I lure had liecn a cliaii;.^' in the direction
I" ii-e a circular saw in -plilliii;; of the ii'Milinioii of the fan of a nia-
l»iaril<. must 1m> held ncn—arily to l;iUe chine, and tile <ei\niit had no notice of
ccu'iii/aiice of it. The ^.'eiicial daiii;er the f.ict that the fall was running; in
I'f loiitait with such a -a». when in tlii- ilaii;.'eroii-i niannerl. Kor similar
tiiotinii. is jilain: tin- particular daii;;cr lea-oiis it hi- Ihiii ludd that the case
tn Ih' ^.'iiiiriied aiiain-t. from Indiiml the cannot he taUcn from the jury, where,
siw, which. .Tc( oidiii^' to some of the owiiii; to the improper ad jii-tnient of
ti'-tiniony. !* the daiiirer from \\hicli ac- a iiiriid rail on a maiiLrle. the servant
liiliiil- mo-t eoiiiinoiily aii-e. iiiiudil not wa- iiii-lcd a- to the iimonnt of proteiv
!» known willioiit jiraclici'." An alle lion which it aironlcd. and thus allowed
piiiiiii that the dcfeiiilant niaiiit liiicil lu'r hand to Ik' drawn into the machine.
nil leicovereil shaft the danircr of which Sluiit r v. 'I'loii l.iiiiiiilrii I'n. llilllll 38
»,i- known to liiiii. ami not to the -crv- Or, 4SII, r,:\ |„ |{, A. 4'>!l, (.>3 Vac. iiia.

mit. is sullicicnt to take the case to the

m
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tlic (liiiijior wliich tlio sorvaiit is r('(|iiiro<l to pjicouiitor in workiiij; ik^h'

niifciiiTil iiiacliiiicry rdicxts tlic i'in|ii<iv<'r of any ol)ligafioii U) fliiiii:;.

tlic cnniiitiiin.' In oilier W'lrils, an cniiiliiycr owes n<> <lnty to a iri('r\

ant t" j)la('i' a giiani on a niacliinc wliicli tiie wrvant lias agreed h>

Wdik uilli in the eonilition in wliicli lie tiinls it."

'I'lie elTeel dt" tilis priliei pie is tl'al. wliere the Plil|il(i_vee has knuul

r'llire that niaeliinery almiit which he is eni|ilo_ve(l is ('oni|ilieateil iin.l

(langertins, iieirle<'t to fence or <'nver is not of itself sutKcient to ninl.i

the master liiililo. Tniler t^iicli eircniiistances jiroof of some inijt

pendent breach of dnty is rciiarded as an essential |irer(>(|nisit<' t.o ilu'

maintenance of an action for an injnry canse<l liv centaet with tiic

machinery/ Such a faiinre of duty is shown where it appears ilmi

the servant received no instructions as to the danjrer.s of tlie Woik,

and the faetri in evidence do not charge bini with knowledge of tlmsc

daneers."

*!

' Mil! mil 1/ V. nnlr (1S04) Ifil ifnss. ii<'f;1i;,i'nre per sr for a master to omit

51. :ili N. i;. li,S;2; W'ilsim v, Mnsxiiilni tii (noli'd, or <(>vi'r (liinjji'ious iimdiiii

sril.s rntlnii Mills llSMT) Itilt Mass. (17. (TV. Iiiit tlio qiii'stion of ii(');lij.'priiv iiiii-l

47 N. 1".. -"Hlii: Miiriilni v. Aiiiiiii-(in Uiih- <lr|iiiiil u|inii llio lircmiistaiuc f of i uti

hir I'll. (|S!i;!| l.")!l Mass. -itiii, ,'tt N. I"., rase.—.siioh as tlic naliirp of tl

'JiiS; A'dcA- V. Inilinit Oirlinnl Milh lilxyiiinit. dcijrcc of exposure t« (iaiiLi-r.

(issiii U'i Mass. r>J.1, S N. K. 401; anil notice tliereof lo tlie eiiiplin.c.

Fiili'it V. I'lll'C Miirh. Wiirks (IHSII) Ciirriill v. Willislnit (18!)U) 44 Minn.
14'.l '.\tass. 2!)4, 4 L. R. A. ijl. 21 N. K. 2S7. 41) \. W. 3.")2.

.'1II4: Tiiihliiim v. Smriiir (ISKl) l,">:t 'Miiri>lni v. Amiricnn Ruhhrr On.

.Mass. 4S.">. 27 X. K. (i ; Cuumlii v. .V.ii- (IS'.l.li l.-)<t JIass. 2ii(l. :J4 X. K. JiiS;

liiilfi.rd Coriliiiji: (\,. (ISi.'.li 102 .Mass. Sirul.nihi v. ]Viinl (1S7!)) 40 Mi.li. tjii;

.)72. :i Am. Hep. ."illll; HiinUllinfir v. Cimrr v. Chii.^lliin (!,S.S7) 'Mi .Minn.

a; /•)/.-</ ill,.; (ISillli 2:t liid. App. ISS. .-).-) 41:i. :U X. \V. 4,i7 (liere the eouriiiL,'

X. K. 113: /I'Hi/J V. /{(// (1SS7) Knint. oii};iiialIy placed over the niacliin, n
Iicp. 47 ; >S''/ini('/iT V. .I//'7iii/iiii Tiir C.i. had Ik-cii removed: iiiasler's lialiilitV

llS(S,-i) 5(i Mich. 132. 22 N. W. 22lt; held not to Ik- iliminished liy the f.i.'t

i^iiiihiirn V. .Mcliisiin. T. if N. /'. A*. <'i/. tliat the ori^'imil olijiet of the eoveriiii;

(l.SSti) 3.') Kan. 2112. 10 I'ae. .SliO; llaii- was to keep out dust), liut a cMiit.

ilrii V. Umithvillr .Mf'l. Co. (ISlU) 2!) after the jury lias heen told that tlic

Conn. .'i4S; lidiid v. Siiiilh ( KSIU ) 3!t \. defendant was bound to <five the pl.nii

Y. S. R. 124, 14 X. Y. Supp. !»32. In tilt -iiitahle instructions, is not rcrinii. I

imii iihrriirr V. 1l'(iiif/(n/ii< r (I'.tOO) ti4 to ^-ive an in-truction of the follouin;.'

X. .1. \j. 2!'2. 4.") .\tl. ()3S, it was not ex- tenor: "If the jury are .satislicd th.it

plicitly dceiileil whether the ahsence of the defendant ran the nia<-hini' on uhirli

:i ).'iiard liid or did not import nei.'Ii- the plaintill' was injured, in the lomii

m

};eiice, recovery beinj; deniid on the it was in at the tiiiK; of the iiijniy.

(.'round that the plaintill' appreciated without feiicinir. or otherwise Mi'ii

and assuir.eil the risk. eiently ^Miardinir it. so that the pl.iiniitr

' Tniimiii V. Ihinoinn (ISIKi) l."),S was c\po~e(l. whil;> in the ilefi'inl nil's

Mass. 2.'I2. 33 X. K. 31111: Siillirnii v. eniiiloy. to d.iiiL'i'r of which it. l'^hi- no

Jiiiliit Mfi!. <'(> ilS73) 113 Mass. ;!||(1; sulliciciil notice, then the defendant «:is

\'iiiiry \\ Kiilh (1S73) 34 l". ('. l^ U. nci.'li;'ciit." .>sucli an instruction ii;i-

212. plies that the defendant was iii'L'lip nt

^ Cravrr v. Chri.iUnn (1SS7) 3(i if he did not fence the machine, and is

efore ri'irardeil as misleadiii:.'. /,'»'.•Minn 413, 31 X. \V. Ml then

.imrrirnii Ktihliii I'l,. (|S:i3l 1.">II .Mass. v. I iiili>ni Onhnnl Milln (ISbli) Hi
200, 34 N. E. '208. It is not actioiiahlo Ma.ss. ,->22, 8 X. E. 401.
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Otiicr (Icci-iions rely upon llir <'nii>i.l(iiilion tliiit tlic .s«'iTimt is, or
niidit. ti. Ih', iil.lc to prnlc.-l liiin>c||' I'cmiii a .liiiij^iT „( t|,i.s (](..„Tij.li i.,

il lie Mpprt'ciiiiis it."

c. Liiiliilihj III ,/ii/iri,l ,,), III,' i/in,iii</ III!,/ „ ,11,1x1, r 1,1,11) nirii/ on
his hii- iiiss 1,1 Ins ,1,1-1, mil/. In -ciif ..t' (lir cmms ciird in the last

MilMiivi-iciii, us Will iis ill uilicis, the il.iciiinc iIIxmI'-imI in duiiiicr v.,

((/,/-. li;is li.M'ii :i<l\(rt,.(| to iis :i rciisnn t'..r liMldiiiM ^\^.,,f ., scrvjint ciin-

11..
t
iv'ovcr for injuries cauM.! Ii_v nnc.vnv.l iiiiicliinci'y.'" 'I'lic niiis-

t. T i.- |.r..tc<-t<t|, tl.-.ti;:li the snirfc-tcj .•Imn-v niiiilii Inivc lufn inailr

,ii il lril!in;rc.\|K.|isc." 'I"li(> iin|.ractical.ilily ..f niakini: a ••liaii;Lr(^ and
li-iii.ir tlic inacliinc for tlic |.nr|i..>..s for wliicii it was doi^ncd i.s sonic-

liiii.-i cnii.lia^i/.Ml as a lai-td- t.'M.liny; to cxoncraii- the mastcr.'-
Ily ono of tlio courts wliicii refers tlie master's imidi ihiljtv to tlic

.l.'.irinc njiplied in tlio cases cite.l under tlie i.rescnt suli-ecii..ii, it

lias lately Ixvii lieM tiiat tim use of an tin^narde.l -aw is not nedi-
.L'eiit. wliere siillicieiit room is left to carry on tlic work to l)o done.'-'

This jir.>\iso i.resniiialily indicates the limit li(y..iid which the nias-
t.r's privileges, as regards the arrangenicnt of liis plant, do not ex-
leli.l.

'/. Cut, f,, I-, II ill/ or noiir,,)ifnriiiili/ lo U'^af/r.- Ju several cases tho
n^( ..f inacliiiiery without a piiard Iia.- heen denied to 1h' ncirligeiice

t..r the n'ason that coiiiiii..ii iisai;(> saTiciions sncli an arranuenicnt '*

i.r that there was no evidence goiiij; to show that it was the i,'en-

'Y'li'iiq V. Jtiirliiuil,,,, Uor itnltn.^H {ruiinls fiiriii-I.c.l f,,r ciihmv wlii^js ii<,.,I
(:. (IsiHM Tit l„vv,i, 41.-., 44 X, W. Il!(;i; lor ..rlaiu vvork niv li"i,r,r tliaii tlio«.
.I/..".T V. .1/, /;,•;• (ISU'.t) t>i; 111. App. ii-.mI f..r „ll„.i- w.iik. /;,,•,/,„., v. M,,l-

^'V,, , „ ,

"'•' (1SM4) ,i(l .Mo. A|.p. 44.i. The- oiiiis-
/../r.V V. /'r/^•• U.r7i. H'../t-.s- (ISS!)) sioii to screw nn iron iilalc ov.t iiii

U!> M.-s. IM. 4 I,. I!. A. .11, 1\ \, K. ..,M..ry wh..,.]. lo ..onlir,.. II,. fnennwils
..iM: A/m».v/ V, hiiiihiinll ilSli,!) lllO if it slioiil.l Iiiirst. w,i> .Ifiiir.l to !« n,.;.
Ma-. T.M. ;i,'i -. K. 4.">S; j;,h, V. I'riir- li^'i'iicc, in Aii,i,iti,i„ v. Jinim i IHlfi
v„i i;,rfhi<ir (.,. (ISII4) nil Mass. 4l'iI. I.tll I'a. IS.'i, lil All. 24.
.S: N. K. .'iCS; r,7../.y„;i V. .S„o(/l (ISIIS) " I'llhiur

'

V. llill'i^,,,, (ISS.-.i -,7

ITi .Mass. r,0, 51 \. K. 4(a»: A',,,/.- v. In- .Mi.li. 1,sl'. 2:i S. W. (124; )„„„,, v II,,,-
,l<'in <)r,l„i,;l Mills (ISSii) 142 Mass. /,„,,/„„ ll„r M„ll,;ss r,i. ( tsiM) i ;>)
..1'-'. S N. K. 401; rii,i,l,;tl V. I).„„„„i, Iowa, 41.-.. 44 \. \V. tilt:!; A',,,,,,,, v
(IVU) .t.iN-. Y. ,S. 1!. !M, 12 X. Y. S„,,p. \V„,,,-s iLsnT) ISl I'a 247 ;t7 Ml'
4..4: rn.,Ns,;„l V. I.„,i,il,s ilSlHIi 41 -.U-l : M,,,!.:,, y. M„sl:„ l{. fri,,,;;,,,,,-

(•„'

t.'.l. !l|:i; s,l,,i„,l,r V. M„lii,i„„ Cii- (l,s!i4i lllil Mi,l,. 27(i, ,">S N \V "l<».)

'V .Is^.M .VlMI.-h. l.'!2. 22 \ n. 22.1: " J,,,,,-,,,-,,,,,- v. /;. //. ShiiJ,],;! r„
Ivll, \ \i„lli,,;i l'„,;/ic I. .r,'.,., r... (1S!I!)| 122 .Mi<-h. ;i!Ml, SI \ \\ •'.-.'»

.isvii IS Or. 20.-,. 22 I . Siv- .In- " f„„ n,,,,!,,,.,, y. ,t,„„ l,„„\y„;i>,
J..I..I l.i,„ih,r d hml„r i v. '!.„„,/ (IS'llI) !)2 .M... .-,(11. 4:1 .Ml. lOi;; V,,,,,,,,
(1VI>; An/.) 42 I'a.:. 0.-,-. v. It„,lii„,lu„ WIrr M.iIIitss V„. (ISildl

^
.v/...m., V, //„// (ISSli .-,;, Mi.li. 7!t Iowa, 41.->. 44 \. W. (i;i:i: /on/ V. 4h-

-.4, Is .\. \\. 812 (liiill hIktI in a saw- ,1, ,s,,,i (IS'll) 1:)!! I'a. 2(il. 21 All. KS-
mil!.. Wliiii' tli.'rc is n >alisffiiij,iy .s.„i,/,o,-,j v. Afdiis,,::. T. ,( S /•' // r.,'
rea-.in for l.hi' .liir,.|,.iKT. ni'uliucn.c oan- ilSSii) 3.") Kan. 21(2. 10 Par '8(l(i-
not U; iiifcrruU liom the fact lliut the J/u, tin v. A.lasl;a licfiii/imtor Co.

14:

I'

I
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! II

!i

(H

iTill (Mist. .Ill In .i|>(r;|lr it willl tl pilMlil.'* I'llll llll' KilTlli licillUf l"

tliis t'lii'iiir will iili\ iuii-l\ ii<|Mii(l .111 ihf c|..el line licM in l.lif jnri-li-

lion wIhic ihi' iic-ii.l.Mt 1 iiiri-l.'" St'c clKipIrr vi., iinlr.

On tli<- oil.IT liMiiil. liiiliiliiv liii-> Ufii iiii|.iit('(l on the groiiml tlmi

llic (li'l'clnliilil l';iil(i| III ciPiitul'lil III llsiip'."

(', 'Jill j'liiliiiiiilili/ III- iiiiiniiliiilillilii (if iiijiirif irsiiUliiii {row /'--

iiiiiiliiin 1 1/ in ijiii .•<l imi, — rc>|i<rt licini: lunl to il.-< iM.>iliiin iimi tin

<'li:irii<Mir ..f ilir wmk in wliii'li llic scrviiiit wiis cii^riifri'il, '\n a <'iiviiiii

slaiicc wliii'li will rillii r -trinutlicii tin' int'crcnc-c ullicrwisc iiiilii';ii. .1,

or will o|M'riit(' as a ililTiTi'iiiialini; •IcMicnt, accoriliiitr Ik tli<' p-in ii!

llimrv of il mi't ituanlint; the liiiliilit^- of tlic master for injiiri. -

of tlii- sort,'*'

(1S!14) 10(1 Mi.li. 2"r.. .".! \'. \V. fMlO; vrMilviii"^ sli;ift ovit wlii.li. willi H:.

/ llV: V. .S'<(/( l.ill.i t( n. Iltli •(• H. I.. I'll, klli.rt 111!;;!' lin.l :lii|uir-<rllri' i.f III- I'l

(jSilitl Is I I. ill. I'.l.l. .'.r. I'.ii'. Mil; Tim II- lll.ili. till' \Mirl<lli;lll «il' ill lllr IimIhI !
neiiil V. I.dii'll'i (ISIMIi II li.l. !l|!l; ^I<ki|.Iitu' In Iriiiini- liini|i-i nf i.ii' Iim:

Uiililiiix \. Iiiiiiiiinl llltiiili lll'i I'a. .".'.Ml. n -| I nil Ilir ii|.|..i-i(i' >iilr. i.r in l.ni

4ii All. Ill-; Sliill \. Il'iii/irt (IssH; illy 111 ailii|il aiiulliiT inclliinl <if .luin:;

I'a. I :i'J \\ . N. •'. I.'.M. 14 All. li.'lH Kl|>- llir work. inhill v. \iir fi'/.lv'/'.li /; •.

|iairli7rv tlii- i- till ^'ri.uii'l of tlir ili- ''.."' .( /'. *'.). (iH'.Ui 'ill N. S. .' ,»

i-i*iiiii. lull III! iiM-.i'i" ail' >l;itiMl ill tlic Nr;.'lij;i nil- iiia.v 1m' iiifii rnl wliii.' iii

lirii'f ii|.liiii.ii 1. A -tiling' ami v.,mi- yiianl is |.l.iiii| i.\ir rn^'wliii^ls. ar

wliat, iliiliiiiiis a|iiili.al|.iii nf tlii-< ).riii- wliiili a snvaiil i- fi<i|iiiiill.v i.lilJL'.l i"

eiplc i" that tlir fiilinv to ini.viil.' Iran in i.i.ln 1.. 1.1.111 a yalr f.ir I h.- 1.
1-

MTiTiis ill a lii.tllinv r-laMI-liim-iil. I'l -.i;;!' i>f l.illi'l- i.f in. 11. Ilir am. .mil .'i

prntnt fmj.li.x.'.'^ fl"!" fia'.'iiiriiU i.f i\rili..ii iiiiiiiiiil l.< in;; varial.jr. in 1

I'xpli.ilin" l...tllf-. il.»- Ii'.l iiii|".it iii'y i.ftiii MIA ni'i-i.liTalili'. Itiim nn II \

\\'^v\vt:''ihii>ili<i liiiniin:, In. \. rifi l)ihi„iili ilss.-.i III I'a. :i i:i. j \ii

/(T (IMi'lM ."lil Nrli. -"i". ^'1 ^ \V. sjl. .i."..".. .\n iiii|.l..v.i- i- iM-livi'iil in fm

"On this f.'riiiiii.l. il «a- ili'iii.'.l In Ih' ni-liiii^' f..r an rm|il..\iT a lii.nlar >.n'.

no^'li^i'iit to'^i.iiiit In liavr a •-|.iim.I. r" f..i tin- i.ni|...-i' i.f -.nviir.' 1,1... k- :i

fur a" saw { l>< /nmi'- lliiir InniSliiji ini-ln'- li.iiu'. "Iiicli i- ..(.rratnl l.v I'l;.'

Iltilii. if lliiiinir W'lil.s V. \iiniill illy 111.' »i.i..l nil a .-liili' ami [.ii-liiii- 111.

Msssl ll'.l I'a. 14'.'. l:t All. li."i I : ami -liili> tnwai.N tin' -.aw. lulling tlir «i."l

to liavi' a L'lianl In prrvi'iit (ilaiik-. ill plaif uitli I lii' liaml. \\ liiTr Hi.' -III.

fnr.nl i.MT "ilia.!" mllii-. frnin cniniii',' i^- iiii-ii|iiinrli'.l for Is imlaw mvl I., i!"

into n.ntart " it li » -^<^> -•'"' M/iw/v saw . ami w lirli if any pl.-^iiir i- jil i • I

•vii.iii llinr l.'iiiniiiii I'n. v. Sihiu iilrr in tlial rml tlir -li.li> i^^ llirnuii nil. :ni I

llS'iiil '11 (' (' \. :!!Hi. :U r. S. .\\<\>. till' niMialnr'" liami i-. lik.ly In Ir in

7i:t 74"ri'il. l!i"'i. i'"''''- >''"" V. /f,./.// Mfn.r,,. I I

"In frill' r v. Cln i.-llan (ISST) Hll sil Minn. I. s-_' N. W. IIS|. .\ r.i|.:Jly

Miiiii. 41:i. :il V. \V. 4.'.7. i-nmninn ii-iyr rrvnlvin..' -Iiafl. ill a sawmill. U'lnu ;ii;.l

w is lirt.l lint tn In' a |irnl.(linii t.. till' niil.v a frw fi'i't frnm a n.irrnw il.v.ii.l

,ii.,..l,.,.
|.|.il I'm 111 wliiTi' an i'lrvjiciirmi'il l"\ i-

•^/,ii.v,/. V. Ilii'hi, II Sinniiill <'<>. slaliniinl with a honk or piki-
i".!''.

( 1S!»7 ) !IS \\ is. 7:t. 7:i N'. W. l:il : /.. m- rhaiyr.l with I hi' iliilv nf ki-i'|>iiii; i 'iiti-

v. , V. l-t. ./n.ST/./l rmini me Vjll. Cn. rl.'ll- I.f llny-'.'.l ^lahs l.y -I I Ik ill- 111.'

I|sn7) 7(1 Mn. A|.|i. _'(•'•. A .Inly «•> hook iiiln Ihiiii an.l |.iilliii'.' lii.in

s.iriMi sawi raiinni 1 -lahli-hiMl l.y ti.H.n.l- liiiii. ami liiMr t.. Ik' |.i. mm

lAiil.'iiii- lliat smh s.r.'.i. vm-C' n-ril nn tatfl 'i|...ii Ihr -liafi if tlir hnnk .'i
-i i'-

mai-hiiii's dilTiTPiil fmiii th" om- in '\m* mi' iiii.aimm t.^.lly iilra-iMl.- n- a .lnij.i

linn, .lumiiiiiii.r V. /:. II. ShilJunl I'n. oiw plair. ami niiyht In l.i' ..i.i.L

ilS'iiM I-'-' \Ii.li. :!!M;. si \. W. 'J.-.tl. hum V. I'liiil li'inr l.miilur Cn. il'-'ii'

» It is fnr th.' jiuv tn s.iv whilliir a '> Muh. ITi. ..:f N'. W. 10. Tnr I

ninsUT is ii<-glif;.iit in not' j,'<ianliiiS * ^:>"': " I''"'"' is a aiir.Mvmo Ulw.'.n

It
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77. Bevolving .haft..-TI„. .I....|rin,. m.!..,,,,..] i.v ..„„o ruurts U tlint
a nmstrr is, ,.s „ui,. , .,f |.w, „„i «„i|,v .,f n,.:;!!.,,,,.,, j,, n.aint.iniuK
I. ^luitl will, „ i.n.j.Hinn .....vw, ,|,i. .|..,.,,iM.. iK.i.ii; vvfrvivA to tl.o
'"""''''' ''"" " '^ •' "I"" ' U-n,ur,:> Or. ,-,. ||„. r „,mv nU..
'7''"';'\"' ^- ^'^"i"?^-'. ''<• ^'-.u.. MM.I ..,!,.,• parts of ,n.,.|ii,..Tv
Hl-x.'. IS nnt i„.o|,u.M-.., uli.n. .,||,..r ..ii.hnlii.-tur.rs i., tl,,. sanu,
>»• "t Im.>i.iv>.s .,,.,mmi.. thrir nNi.l,i„<.rv in ihr sani.. i.iaiiiirr.- It f-.l-

iWS llicrrJur... tlial, alilMmyh tlirr.- inav i„. a salVr kin.l „f .,.,

U.I- a.. „,., „.,„.My ..,.u.n.,|; l.,„ ,1,.. I...I v. W„ A,7 'i Isii; , | |;, \i, ,- -|

".-i.in.:rv ,.,i... r,,.,n .1,.: ,.;;;;;,'; ^;,.i

I
';i^,

;':;•":!.,•'"' ."•"'"'"'-'^
'.I .„„l,,.t, with it, fl,„n its ,„MXi, V I

... i.,.,, , .

" ""I"'"'''

"^.JtJT'i^u'ii ''Lz'j !{:xi::,r'- it ,^i--'
••''' '"-'^

Z "';"; ^"- ;'';'! "r ^
'-^

^"

'>

''^
i: i.;;;.,!!: ' ,;;";„;; ;:;;,;:::;;;;,

;;;:f,:f;t!'':;r;i-T,,-,;:;::;:i^::;:->

.rn»„ .,M,„-t this sh.,fl. „„,|, l,..i,„, (. <•. A. -l.-r • S \pp ii-,; ,;V .-7

Hi
.

Ill- .h.thrs ,-,,,|jrht. nr to ..llllih it. tlillr „f thr r,.,!,.,. ll (..I ris .m tV. .ir .

1 j.,1, .|,.,l <>, ,.„v..i-,.,| .„ „- to i/»,,v/,„// (IV,.., 172 M;,... :,4s. :,2 \

i-:,..:^',,;;' o';;.,;: ;;'';f:i::';:r;,';'7
''\ ""'•• "'^ •-"•." ->.^t

l> M. Ill-ll ,ll,on. Ih,. h.vrl wh.T.' ,.||l|.lovim.Mt. ill 11,.. nl..,.,,.,. ,.f ..,„ „,„-M.llii^ .,,V tl,„| ,1 „:il rl,

l"'l-l'li- 111, ill.

til. l.,llllll

IT olilin;i|y l-ililllli-l

tiiiit hi

MT I'll,mot Im. hi'lil li^M
\uvi-i. io,,iliiioii (if t|„. ^li^ifi

iriiihiii.il thi. |ii

ami

\"l. I. M. i S.--14
o, nil- 111 n'liiiiin. ii|ioii hi^ foiiiK.r ol

was art ill''

i.'

isiiv.itioii



I I

ili

210 MASTIU AND SI;K\WT. [lHAH Mil,

kliii-liI IS llNll III (•IIIIIKitl ll-<' ll II' iiiit-l<r 'iwi

U.x ll "•
1
iiil \ 111" ^li:

II ollf CM-"' will IT Mil 1

S lllC :<l'rvillll 1111 lIlIlN

it'i, 1.1' I.I -•liiii'^'' ilif ^''t. i^'-i-'w f'-r ll "II »''•'• '""

rt iiiviilviil, rfC"\<Tv w
iiiiiciiiiij: >cit\v wii

ili'iiiiil .-iin|'lv oil till ;ir>iiiii' 1 iliai till' ."-liiift wiiH a i«iiiiiiiifiit ^lll

Imi'. crriiiii'i ivi.ius n -k.

11 \ nlllll Ill

,1

i. it |. lii'M iliiit a jury iniiy iir.>ii«Hy liiiil a iiiii- !

liiiliii' I'T iiijiirii'^ "Mil -111 l.v Midi 11 Clint iiviiiiiT,-' iiinl liiiit r-'imir

\\<\vy' I.' ,t „ , liiHW jii^ti'iriitiiin I'l.r Mil-piin^' ..r ix-iaiiuii- n

it till' l.lm.' ii( lii-' i'ljiiry i;.nt V. Ml nil' [iiiiiHl -ll •> III Im' ;I liirl'-.iliy I'

Ti-

Mil

Kill, .In I, i;a,. I I
still I ITJ liiiv fri'Mi 111!- |i

.11. Is t.. I! A I'll. ij \. K. l<iii'>. til. v if

riiirii

|M.|-

lllll'll ll. I

Invil. I '

' W.i ,11 ll /». rurihiilf »". |il.liil-.- r.mtr.i-ii ll rtilli till- )'

(isiu) ii;i Mii-i. i:,;t. i:.!i. :iii N. K. limi "' <"H' »•'" '* •' ""'"' '".'''

rs'.i. nl n

( IHSS I
Uil Mii-<. 'ii

\\„i,...ir /;, \/l7'.t til'"!.!! *fr. Tlic nr.lv jrniiiiiil. it i->

I. r. N K 7(i. illiil. ii|iiiii «liirli i< -.•iviint injur .,1 I,

M.hirh lllliHli >ij iiniiliiiiiry IliKlliI in'

Max K!), .-.s N. K. ITH.

till

'll fn.ni IV i* llKlt llU I"

' Si')' i'.i*<"> rlli'il in I 111' 11'

iil.i, till' iiili'-l i'lli 11- I'

i'\l null'. In illri' ii t till' ..|iiil «1 til. iilnii

MiiiiH'

iii'iiliL'!

iiiii-ti'r « 1

1

iiii'il iiitiiiiinli'.l ti. pii'itiM' •luiln'

rill 111 1.1' I'll- till'
.1
iirv, tiny ni'^'li^iriiiv; »ii I tlii IS till' -III

in iiii iHtii.n f"i miiirii I'fVllMl I'll-.' 1 ilili'li a mil -Irr '"lllllllll 1"' 'I

Wllll-C 111 -liivi' «iit I'liil; t, loWI'll til CMIIil' llllll-.lt liy till' I'll'

nci. tt III! a n'» ilviiiv "liiifl.

.'Ill I'.v

m 111' ttu.. at- iiiiiiiiiiliriliat.ion III liilllrsliill llll I

tciiipliii^' til Ilia a InIi ii|iiiii h I"!
lli'V V. Ih

2 ill. Ill's tlii'i.'fiimi, wlii'ii' it. appra IS W. Ii". till

ittitjisiri i
IKlllM Tli 'I'l'N- :;!:i. i:

tliat till' llrail i.f till' si'ii'W was iml
|

it M'liiis 111 liavi' ri'j.Mi'1' I

III'n sliiifl with piiilniiliii',' siri'ws a

Miil.'il ill iiiiv way.Iiill'.l III- \x\

wits a iiilii' * inili sijiiarr a

Bt Ita-t

wliiili was ii'V

thai it iippliaii..' tlic iii.iiiiltnaiui' i f will. !i ill!

Ill an iiK ll fi

1.1 pr...i' l.'ll p.lll.Ml .'lip'iii

til liafi, ^'liillli.l lif irinv. ly

l.iit tho i-jN'.

that ;lii' pi I

>l\ ill! iiliiiiil I."ill tiiii.'s t/i till' hail li<'.'ii ii.'^'li'.'.'ntly or.l.'ii'il t

till' iiiiiiiili'. an 1 thai, it w,i- fi-.'.pii'iitly f'liin 11 si'ivii

iii'.i'--aiy 1.) a.liii-t till' I'l'lt iil'iin till, his I'liipli'Vii

It within till' -.'

lit. t'n.l.r till' t'ivil l:i

llllr I'niU; •ilh I'liiL /'. iilrii as ai liiiiiiist.'i'.'.l in liiiil" a nii-i.r

.{• .l.'i'''i. »•' (IH'.iTt lis Minn. :iii."), 71 wliii iiiaiiitii shaft ''itii u ill

N. W. 2711. Hilt, in an ,tli.

.mil' nun t |.«ik till' lalliiT 1

till'

• liii.'il .lis-

ills pLiji'itiiin thi'ii'iin ili'i'ii

iif n lir.a: h lit iliilv. ti

•ll

Mnlil..

tiiiil inn thai. I'vrn

ni'illiiiiiil in liaviii'.' a

if till' il.'f.iiil.int was <„. V. Ilnii<l,„r<l I1S(I7I iiaji. 'Iii'l. ',''!'

shaft, with n .si't I" S li. I!. ViO. Sii' iil-i' lli'il '

priij.-. 1 111^' t.i 111' .lan^'iT- I ii/r<ii' /""' \l"'t'< '

(HIS t. a <ii\anl wlin-.' w.n

him I" l»' in iNi-i' pniMiiniy
k ri'ipiiri'il Div

t.l it. tll.TC hlUM'V

(
ls!i7i l:l \!M'

liiUl. wli.ri',
•)IIS. 41! .N. 'S'. Siipp.

r. till' sinii's-fiil plaint ill

iM hi

'll t

li^'.liiliU f.ir an iiimry

.V a -I'lMi 111 wild was iiilin^' tin

iiiili'p. iil.'iil I

.. •hill

iiiliailiir.

Mi

niarlii'i.iy .li-lim I' .IV. ds'.i.". I

f'l). V. t'lilh rl'.n

M\ V. S \ii|i

vhi til., .ham I's ..f hi- falliii'; aL'iiiii -I :i-i. till

thi' shaft

thi

\M|-.' -<1 -IIL'liL'hl ami rI'lllOll'

111 ('. t". .\.

Ki',1 !l-.':t (llal.ilitv of th.' iii

t... .l.'ii.h'. l!
that I'.'l.l If) ll.' fur till- .jno

ihl III. I ii'.i-iiiia hlv havi' Imtii ar i.ll'llr liiim: that Ihl' -civaiil s I'lirillillJ

i.t.'.l. Vl-lJ lliiliilh lii'l" ''"' ""'' V""
i^ht 11)11111 prill niilini.' Iwilt- .'f

Mill «'". (!'*'•' 11 .">S Minn :t:i:i. .v.i N. \V. pliii;.' iif a lap illv ri'Viihiii
-I, III.

IIIP.I. The pll-rlll w vitlT VI'lllllP's to l..ial.'4 in a iiannw anil ilarU li

iliiiii 1-. iiiiiliT siiili
think that thi' r.f.ii'iir.' I" t

rra-iiiiahli' anlirip

ciii'iinislani'i'

That 111.' "Inly t.i pn

h.' t.'-t of 11. ill- a r|-ii-s timli.r nn.liT wlii.li I"

ih I'lili-i-il to ''toop vl whili' pi

\hiilU iiiuvai raiita

ifi' Ilia

hh'. thi'iiii;ih thi' til

iif his ililtii's 1 ;

iiii.'l in tlio .li-rlK

V. /"// 1/'

nU iiiiirrs in M
i. ri;;litfHll.vwho an

I.oilll »

,t all

;it till'
I

I''
Ml- !i« Vt .-.7 I \tl.

lii'i-i till' ilaii'.;i'i-oiis I

lailii'iihii'

niiiliti.iii-

47."i (iii-lni.lion

mil' 111!J I'lioin'Oiis),

llhiiilvillt!

iliivh are ill.'.'iil to inipiiil I'lilpabilily



rr

• ""i DCnsluNS AS TO V Alilul S AI'l'MANCKS. 211

In .H..1I,.. „( il„. ,!,«.. alira.lv cit.-l, a. w,.|| „.s i,, .„!„.,•. i„ wl,i,.l,
iIk" .l.'M.ri.t ..1 MsMp. is iH.t a.lMTt...! (.,, till. ,.|,.|,|,.v..r-s lial.ilitv is
'-•"1<' '" M"-... '.

U.ry .,r i-arlially, „,h.m tl.o fa-t ol' U... ,s..mu.t«
kiM-wJccjir,. ,,r mil. inn f tin. f..ii<liti.iiis.'

I'imI.t nnv llM..,rv ..f il... „„,.».•,••. ol,liuati..ni, will, r,.^'„nl fo »u,.|,
I'l^'l'iiuTv, Ik' r-l..„,-|v ,,,n„.,t Ih. I,.. 1,1 linl.!.. w|„.,v .|„. inj„rv ,vsnli,.,i
fn-n tl„. ta.a tl.nt iIm- ..-rvMnt wa. n-ii.- it f-r i...riK,M.., having
ii.i .•..nii..«-t|..ii Willi 111, .liiiics." Sec S l'(!. „„,',..

78. Employer'! liability for injuries causid by variou. other raechan-
.cal appiance..-

I

,, tl... si,l,j.,in,..| ,..,,...,,.. ...,il..,.,.,| ,, .hmuIht ,.f ,.a.M
HI wlii.-li tl... l.al.ility of il... mast..,- f.,,- injnri.s .1,,.. ,., vari..n. kiii.ls
>'{ nnvl.anwal a|.|,liaii,...H has Wru .|is,.„s-,..l ,,,.1 .i.t.n.u 1 with ,vf.
'r.M.v U> 111.. ::..n..ral .|M..<ii.,„ ,.( n.a..„ial,|,. .s„f.,v. an.l t.. tl„. ..|r.rt
.t liiosiH'fitu- iirinrij.l.M r.•vi..^^.•.l i„ ||„. piw-linf; ,.|ia|.i..,N.'

,.-.M.u,.ri... ,i.i...«,. „.„ r,..i;;;;. ?., ;;;;,:^ ;;.";;,; :r;:^.,r;:.,;:;':;":t,y;

-...w. the .;xist..n,.o of wl,i,l. „a. u„ l.is own n,„v..„i,.„.,' j,, ;[,,,,;, '.„kmmn to plaintiir, u ii„t ,I,m r.iM.. it)
" '' ""

h.l. 4..,. Jtmt a juiy n„::l,t ll„,i it uri„,,,sJi,.^u..;u.' i. mI,Z. „ h!;^!

\l'l' ""•,*•:'.'! ^'•^:• ••"'•I; s,.,„ii,i a,,|HMl airy was ii-,.,| to «ii|,|i,>il a li,a\v l.ii.k,t.

"Ill, l.„„ul..,l;,,. that ,... Mnws an. in .ann,.! .,,v. a- inalt,.' .fl w .1,.,

,

n-
1
MM of !,.. ,lan}:..r .-au-,.,! l,v „„.. /.,„„., ,//,. ,f |, . ,.. ,.„.' v. ./ ; ,1-,, , ;

.n;. ,l,nf «hi,.hl„.,H,..p,,„i„(;. ,;,„„,. \,,,| ;,„ s^., .^,,
sv.,|i,,,./;,, .,;

'•

^:'

"T'.";'^i";-'s"'L:'"i;.:;'^:'^V'i'
"•

'"""V"
"" - •- 1"-'^- ^'-'-

11(1 \i
- ' f" M'P- <

'I'- .'•> I'd. >..w.r, .lull,; \. \\,„,,sl,r ilSS.".) 140

V'xl

.• ins(n„li,.„s. rhapu.,- xvi., Ji;;..,,,-,. („„;,. a pi..,v'of hri,|i^,."rin,ll.r

• i!

L4i
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iivin in.; M.. I."> i: S. \\ .-.sii i,.>m .-i^r.'.' « pi. r «ltl».ut ii I.. Il ,l,ili. ,

.,,,,; ., ,.-. |....,..|,. A ,M.I.. i. .... .I.".".-.- M „ .,...- r.r (!" jm

! I.'nan. .. .!.:u,.l l..r !. I-- i" "H- 'I"- .-.•>..'•••-•
l'"'

,

;'", 1.;'.'

I. ,, I \ r I .u.l, (V. ll-'^M) .I.IIM' lint it «as ..l,pi,Mlln.l.lr II I
.

.."s
• MS iVs i:

.^H .iu.„ .,-,.. ./.-.,mKv. /,M,./.M1
;

.(,,",- 1 1^ m.l n-rli Mr.. 1... I f I «".ll> "f n.u'liL'.|i;v Oi.r.' tl..

H.l.li.i f ..rti.ii. alt„h.,...n.. »....I.I ^>M>U:\ Inr tx-Unuvj • - '
'»

,,. i„.„l, it ...f..r. >..-,•- V. SI
,

..,..( hM ».•..• ......Hi..tr..M

.nil.lu ..1 f..l tl,..l l..|l|i..«.'. «,7... . V. .UI.II..I Ih' .I...I.II...I l» lM> II.S-ll

int. J.
'

. n .ii..^ u.!.. .1 .....Tl. «:.. ..n.-.Ml Lv t';.. fn.t 1 l.;.t, ,.
|.mI1. .

..i;

''"•".'"';'''"7''
';"/,

, .1 /\i... M .........1 tt„. i.Mt. ... M"-.r,.. .,n

^;:";-;:"to'n V s, ,,. U;!. ' i-. ,„„i ... i... .i..- i.wii..v u,\i .'.

'""'?
; 1 ,"",k „.7.„ n, a. „ .1. . tl... f...<...„ «..nl,l U^-l,.. .. it.

^ ::.;rr/'''i; .^z t'." >^;- ^^' -f ».!/"•""--•'
/^;' ^-v:;:

;:';

I. ..-- 'U \fl s;.' ..........on II-..'-'.. ..i|iiir..M tl..- a.l..|.
'

.f

v»-.) . V K ^u;; vli...-.'.M. -.- M...ii.....v. ^^,^.,^^;•. v„n,j.... ;.
;

;;;;\,rx :> t ^ '.f t;;''-.,i,,.-.. „. r a. „ mu,,. r...- ....

.

i7 V i', .,,.„. r„nM.;. ''.. lis;..-., li;i i- ....I .i.-l..:...M. "li..'' <'»•

u.ii » i« 11-.. 1
vviii'i' »''^ "!'' '" ^''1' "^ ^'"''' -—

•

; ,;

ley. il it «:i

of t.iiiii' t.n

lit I...1.1 a <•('.. .ill l..|i;jlli -Wl.itli. til. .1. ..f

llii' 1....-.' imll..y aftiT it wim ii II. I p: li l.:ii<. iii-ti .1.1 i.f laiil li.

itiif..'.!. t<h,itJ<r V. //.(.»;. (!><;* ) II) tl. Ii.in 11.' piili.-. il 111.^11^.1.

1 At I
>; ri.c i.icu fa.t t.liat till.! f'.r tl.t' jiiiy. vli.

I.li.. ii.l.litio.i of 11 ••..mi

f;i-.t ii.il 1""-"' I'"

ili'i- -111! ft ill.

woniM 111

ill.y to 11 ma
If it -iifir to (...iiii...

.1 a ilial .an

liiiic nil.'."*.

it, li.

t iiiul ( IslliM Hl'.t l'.«a. .">

I Hi

•A. sil \. ^V.

,.vi.!i...... i-

.iial ^ipl'li

(li!.,.|.II.I(><t. tl..' (...U.-l- il.H"- I1..I I.. II.

(.lujiloy.T t:
lillA i.r li.-^li;;. i-..i' "••

111- nil

..t

HI lit lirrs far III lilt llillil /

„;;..• ((> t'f!ch ijth' •N..i.'Ii'-'.ii

'

Willi.' tlia. II. I. lit i. ..I .hlnih'

.lillH (ISS'.tl 2 I III... 37

V. r.„-

N. Y. i

iiif.ial.l.' w licr. II.

It U lial.l.' <

Supp. 300. Whether it is no li.ri.iit to struck by the arm of a i;r;iiio. 111 iU-
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79. Structure!.— (,%.,. „|,,, ^ .,7, ^,,,.,7. ,__-ii„. ^,.,,, „, j^ ^ ,,,i„„.^

•'"""''' '" '' ^'1'. •iiiipiv oil till' i;n.iiiii| llini ih,. -.iin.'iiiiv in .picv
li"ii «,•-> iliiiip|-..ii.* t.i ;i |,ii' Mr.i.iti.j- r.-i-.ii;ili!. (mi, .'

'' I'viuiiH ,.|,.|ni,-i. r ot' ihr ri^l, iii\.,iv,.,| will .,,•., miirilv |.ivM.||f.

iM'-ivifv f,,r nri injiirv. c;!!!,,,! I.v tin- du-t tliiit lli. .fniint um* r.-
'|illlVi| . \V..r|, .,11 nil rlrVMh.i -InirliM,. ulii.l, \,;i- n|l|i|-..h. '1,1 |,v ,,

nillill'T n.' ,,|li,r Mifr;.Ml;inl III |,r.\.-iil him fiom full, ,;r i,|]V- Tli,. ,|,-

I«
mliMlliy .Ii.iin.. t.. wl,i,li K i- mII .. h,,! .IliMl- H;l. -„ 1,1,,.., I II,, I il llir.H- u

;,';.";. p"""i:
""

'
""'"" "^ ''' "''" ""• '"'' • "^ ••'"" • !'>«. •r.."'--,'"••""

, ,
!»"••' " ...I II...N ...I 1.,,.,.. ,.„,1

'. i /lM/r..v l„r
J. ,,„„., h,.,,„ ,„„ .•i.i-|,..,| ,1 -i.n.inf, ha,,. I. il, m,i- li..|.t.l"n,n, „,,,;,„, \,, „..m||,-,.„.,, j, j„, ,1.. 1 l„. IMIIM ,„,! ,,.,.,,>,, ,, II,.. all.lrl,

I.MI..I.I.. Wll..,-.. „M,.|„„„,_». „|,l|.|, i, ., : I „,|. a ,„„„: ,„ ,,„,,
M|. It. III.. ii,iiil V ly. fall. ..II „ Mriaiii. 1f,n„h; \. 7/„„„„, u i-l.ml f„ ils'na

HI
''•!. I

.1'' \l! ..Ill; Amirr-t,,,, v. -ill. I .,f ||,i, „..|,,, ,„.„„

Th./r '
'"' '»'• ";'• -' ^" -' '- "'"

I •"'"" '"-i-" I ''T
.

I" )/';'".. rv,—A railway .onipany n,.. i.i ..ilinu „„ ,n,.|l,.a,| -hah ,„i|.H 11..I. llal.l,. li..a.i... II I,-,., a -in;.!,. »i.|..,| .f ii mm -I,. ,,|,,,ik |.l ,„ |.' i,„.|„.^
..n,,.., ""t; -i.;.|;-. '".-"-i ..f -. .lo.ii.i,. «i,i,., :„ „ .„,..Iai.i.. i„ i.i.i f„„„ ,1,..om. tl,..i«li|l,..|al(..r.. ,„.,, ,•„„. ||.„„ :.,| n.^li,,;; „, a,k,u |.|a....l
|-- V. lla,,.nhol d SI. J. /,' r„. (1H7!I) nl ,1,, .,,„| |,..ij,|,N .„i,! ,li||..„.„t ,„i„|....

,,',';,.,
, ,,. .,

«' 11i:.( Ih- l".ar.| »a i„..li„..,| /,,„.Ml) .\i,,,l,„,i,rs fur <•:,! .»,; r.iilx.— „.,n„n,i v. /»,/,,„/ s„i,l,ilr ril.rr r.,
.\ jury <aiiii..l I... iill,,»...| i,. ,1,. I.ii.. i, ilMiTi 11:1 Mi, li | ;i \ w 'i.. »
n.il»ay c.MiiM.ny i„.,.|iv .i.t I ,„^. .., ,..a..,„all ,af,. f ii. ...U"t.; an
l.yliiin..r iili.l ...III-,.! >>,.„. ,,.,.,1. i,„,.,a,| ,.|..,alr.l .li,i,|,i,,. „„|.t 1„. ,„,„i.|,.,l
(.f 11 »H\v, 11- ..II K..III,. r,.a,N. I,, ,.„| laJN. U.//m/,/v v. //,,, ,/,„,„ /(,//,,„ .f
.l;""i V. Ihlniiarr. I. ,( \\. /,'. ,;,. M.i.il <•„. MSMlij •>

( ( || 'lis us I i
.I;m,|) 114 A,.,.. Div. .-,1.-.. 7J \. V. (,.. I!. N. s. ..IS HI,; l,,;i,i,.',:,,r .iii.r
.^iin.. Wll (fra-iii.iil i.n.k.. oir .,f liai.i iii,..-;,;, .,f r hi,,;; a t.rairnv .vl. || il,

""'.• Ii';-'li-"i'-' '' «-i,.|,,i,l a ....ariliiil.. tlip

"" ' n "''liMiabl.. f,,|- fiiiiii,!,,,,^, ,,, a ,.„al i.,li „ut. fn,,, „ i;,„l (•„ y
' "•'"• f""' <li'' |"li|"' f |.:iiiiliTi..' a //,/,, liMiJi l.l III \.,,, :j||,

•t. ... ,,,.«• r.,|H.. l.K. la.-., f... III,. ,.,„. ^ A-. «!,...,. II,.. ..naiii' «a.' r..,|i,i,..,l
.. r.iiil HO sliil iliat. „„ ,l„. Mi.„l I,,.,., lo .tan,! oii a (.lallor,,, f,,,- i|,„ „i„.,„,^
f.iri.i-li..,l l.y i,.a-.,„ ,.f iN iii,|.lia of a-i-linj: in t.l„. »,,ik ..f .|,„i„„ j,.,.

•,•/",'..'",'"'";"'" '"'-'''I' '''"' '"'"""'•" V. f,„,„. ||,s!..-,| l:is Ma...
. a to 1,„M ii„. i,,;:^-!,. ,„ ,,! ..... „, ,., :i.,„, . „, ,„ „|„,,., ,„.,„^ ,,,^^^,^ ^_^^

^-
,^^^.;

•; la. half jiilil,.., nia.l,. ai,.,ni.| tl„. ,„« al-.n;.' a narrow |ila,f.,n„ (A,„„, v< l.y tl,.. iiimniiL' piirl ..f th.. -ml Tn,„ s/.,l .( /. r.,. ||s|i:i| |-j.| \ v'
.M„..s.,„ V. ./,,/,„,,v, a ,|s..s, ;t..c. ;!,,;,: m s K. !.i,|

> ; or i,. ,i-..'a ^..^n
.

u..,, .-,: t. S. A|,,. 1.. H.l .-...I. Mairuay ,viil,.,i„ a railinu'. i.n.l »ilh-I. No ii,.;..||-..,„.,. ,^ „if,.,al.l.. «|„.,-,. „|..,„ al in,.i;,ilar ,li-t. ls„.,t v
...climk on ji (,iiu'li..at. i- ..oii-lni. i. ,| »)/,,„ (•..„/ (,, (is.,ii| ;s \\ i, ]>- <) i'

•''.'"'; '"*'"' -it l-.,l. 4... o,i „ ,,latf„n« «liil,. ,.,„|,.av..ii„j; toli.
> .IrraiiV' """'.« ;.•.»., ^/i,,,, n„ ,,ii,,. ,i |,„||,.v olT ..fa »liaft Ifh,-,,-U.,„nl,r m.„rm.,ils „f l.uirh i,„ r„. \l /...(/... f*. ,( ,v. U' /{ (•„ y \l,lt„„.ll! iM ii.-li-,.nt to omit to pn.u.l.. a ||si.ii |,i Kv. L. li..|,.|..j, s \\ .1117,M.I. f,.r an ..in^.-in.:. niarhi,,,.. .„!„.,• or to uoik o„ a nan.-u |,lalf,„,n ri,,,'-';','••."

'""V:""
""• ""'" """-' ''l""^'-i.l- <!,.. tia.k of an .^l..val,.,l

ni.ltl.. l|,„ti.,n in tlio n!:lcl!l!l<-. S::r,;:::: rail.-, ^v .\. .,.,..< .- /',.
i ,

V \, .,>, .-,4 Am. R..p. 7J2. .5 \. K. .X-.S. 72 N. V. Supp. 07).
" '

V\liere the guard of a dieincout ma-

a
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fcctivo liuliliiii;- of lln' >lnicliirc iniiv Ix' a (lilTprcntiiitliig factor, siif

ticifiil I., lake llic caM- to iIk- jiirv, if llic iilatform is so sliniK'il tliai

the want of till- li.i;lil i'oiivitI- it iiilo a ]iilfall at soiiu' |)arti(Mil;ir

|ioiiit.* Cuiiipari' ;i
>H, iKiic 7. ( )llii rwi.-c, it .seems, tiiis eireiim

staiiee will not eiialile llie .ci'xaiit In recover.^

The |iarlii'iilar kiinl of j-l riieiiire fiiniisiied for a friven jmrixiso i-

lefl to ihe (ii-rrelioii of tli«' master.'' exei'iit ill so far as liie u.sages n|

the Im^iiir--. may aliei-i liis re--|ioiisiliiiit_v."

80. Unguarded openings in floors, open hatchways, etc.— ( See also <

l(i(), yyi;\/. V SniiM' cniirls proreeil iipoii tlie tlK'^irv that the inaiiiii

iiaiic-e of iiuunanh'il o(ieiiiiii:s re(|!iireii for the imrpoM's uf tlie iiki-

ter's liii-iiios (lues not imi"irt Tietiliireiice, where they are |ilaiiily vi-i

Iilo. ami tli< r<' i> no special iMiciniistance which remlers them [lei!!

liarly <huii;eroiis.' The ralionah- of the conelnsiun thus arrived ;ii

' // f' !/,'/< 1/ hiimhir Cii. V. Untirn It'll l{. Cii. V. Itn.ii,, (jK'.l.'il 1 IJ li;.l

(lSli:ii ; ('. »• A. 4J1. I'.l f. S. \|.|>. >•:<'.>. 4J N. i:. .I-V.l. (in thr ui.iiiii.l .f

•J.i:!. .">S I'ecj. lillS ( |il:it fcHiii. ill. Ilic ]ihicc' riiiifiiriiiilv to ii»;ii;i'. i( liii- licrii iliiii. I

iif Ihc iuiiilriil. I'XH'n.lr.l (inly li nr H IIliI. iIhtc whs iii-v;liycii(c in loijlnij

inilii-s oiil-i'li' the liMiU iiliin;.' wliicli « Icn Imililin^'s -i. ilci-r t(i tin- inl^^il..'

liKiili'il (ill- li:icl to 111' |mi-Im'iI. No li;.'lit iiir \\:\y llp:it. it \Uf\ iiir -il on liri'. 1li.it

axiiiliililr lint tliiit of a fi'llou >ir\anl'.s \\\i\ will ln' lillcil willi ~i.ioIm' ami jm.

|.,,,l,.,,, I

.nilily snll'oiiilr inini'i". I'ikiI (';.r'.

'
.\ iiia-lir hIki 1'iiiliN ii Iniil^'i' fur the Miii. I'li. v. Ihirix (Isill) [III IVnn. 711.

pnr|ici-(' 111 ^'iMni; acii- 111 lii.1 «oiU^. Is S. \\ . :ts7. I 'or I lir siiiir na-mi i'

iiMil III lUr- it -nUiiii'nl.ly « i'lr loailniil oi liai Iktii liilil lliiit no lut.ion lunlil li

llir ii.i— a;;i' of M'liiili-. caniiut. \»' fimml ni.iintaiinil for an injury raiiinl liy tli.'

I'liillN of lici.'li^.'i'iiic on the jrromnl lliat wani of a fiinc roinnl Ilic lowrr [larl "i

?! «a- not iiiiiliMliil on lillar -iili' I'V a a -.li.'l'l lliron;;!) wliicli iion on- is r.n - I

fiiiiT ami not li"lilril liv a lamp. A'n'i- lo a fiiin.iii' (;an;.'uay ( l/Hinii/ v. i;. >> ;

,,l..,'„ \. l././,iiv7i;i (IS(i:>) U4 Mr. S—«. |ls|MI| 1? Sr. S.-s. Ta-. 41li scries, si.",

(a-. uM .'i'iir>. I-.'! ( 'I ri'<s was lirri" laiil llalunir iiijiiiril hy a stoiii' wliiili f .
II

on llip fail, tliat tin- injnrril |iii->on liail ilown the -liafl. and, striUini; ayiiiii-l

I ..en in llie seiAiie for trti-nly year<, the >iile. rilioiimleil .so thai, it liil . . i

anil the In lil;.'e liad U'lii in the ~:ime while he u.i- -l.imlini,' oiit>iile| t ; or Iv

I'liniiilion tlie'"»liole of that time). tl nii--iiin lo pro\ ide a eoveriiiu' I"

- .Ni'diiiinii' i- no' iiifiial.Ie tomi the proli el »iirkiiieii fioni eiial «liirh iii i\

(ait llTat~a -in^de holder IJiP feel loiiir. ifiH ftom a hoi-lini.' Imeket. at a !<'<

instead of MMial i-hiirter one-, «.is { I'l iihilal.i v \i:illiii i strni I'oiil I'. '"

n-ed as a naMii- of a-nndin- and di- I IS'.iS| lis Wis. 41.1. 74 .V. W. 1171. o„

seendin" a -liaft. W\iill v. \l iVs.iii the jjroiiml that, there was no e\iclii;v

I IS.'iS 1
"211 Se. Se-s. ('as. :iil ~erie-. 1-7. of any dill'erent n-ajre. it has liii'ii lull

Nor from the fait that a pa--a^'e and that llie fait, lliat. no .-Ijiijin;.' wa- In:

-tips in a lia-eniefit are eiit out of ihe ni-iied fur the tran-ler of lolton fi " 1

-olid earlh. in-lead of lieinL' made from a li.iiiie to a river sieamlioal ih" - i.'i

-lone wood or lemeiit. Mrr.iilhii V. impoit. neylij;eniT. h'fl Itiio- /./- v

.s7,.,»rmiiii lllMin 1!IS I'a. ."HiS. 4S All. .S»o//. ll'.MHI) D'.l (
'.

(
'. A. liJO. !l'i I. !

4!l.'t. Nor from the fait that imoalile .'iJ'l. < »m Ihe other liand, the nn' .-

steps were n-ed as a means of aiie.> lo nomonformily lo iLsajie has heeii In i
1

'"

ii lellar. /..•/"" V. //..Hi.riirt (IS!):i) I.')'.* justify a jury in limlinL.' that it i-

\las- I .'n N I".
""'-• iieL.di;.'enee lo liiiild a plalfoini oiil\ 'in-

*('-ai;e has Uvw 'uld to -anition the plank thiikina shaft,. Smr.rl s (/'

eninlmmenl. of a limrd trark on whieh i;/i In,,, V„. I|S'.W| llli Mieh. IT' 71
I • . . . I . ;.i .1. . 1 1 V \e t^a

to run pn-h eirs loaded with the liimher N. W. 4S8.

uaed in building a bridge. Ucdfurd ' Kfcovery has been denied, whir*

ilii
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is, inniiilv, tlmt. llic scrvjnit iiii<l(i>i;iiii!s iiimI :i>-mii(s the ri-ks inci-

(iciil to slli'li iiri';ilii;ciiR-lits. Sif cliiiptcr \ll., niih. lint Miiiiciilp:!-

liiiitv is iiisii Miiiiii^cd, in mihic iiisl,ini'<-i. in Ijc ;i ihujht inl'iicm-:'

frmii llie fii<-t tliiil llir ri>ixs i.. wliii-h the -. rv.ii;! is <\|io,i(| iiic of

siii'li a luiliirc tliiil lie cjiii a\oi<l injiirv |._v ilio cncccJ-c dt oi'iliiuii'v

OtJHT cotiit-. consider tlmt tlic ^crv.inrs rii;lil to rccov<T for in-

juries canscij \,y conililions of ilii- Mirl i- |iiiiiiMrilv a i|n(>lion I'or

the jnrv, tlic view Lcinir laJN.ii iImi iIic ucnoral rule of law. iiy wlii<'li

llic owner lit |iriiiiis(s is iioiiii'l lo i:n:inl iiirsons lawliillv cnicriti;;

llicn-on from injnrv iiy |iiifall-. is a|i|ilicalilr as iiciworn nia-li r ami
servant no less liian lieiween persons lia\iii^- no eontraeinal relaiions

uilli each oijier.-' In some eases it |ia> l"-en held that <'ven tlir' faei of

llie defendan'"s Inn-injT i'onforn!e(| tn ;^cneral u-aL'c in rejrard lo llie

iiiainlenani f llie o|ii'm"iii:' did riot nei-i >~aril_v aljs.dve liini.'

Tlie ennrts U'lonuin:;' t.. tjie former i:roii|i re^ianl tin' lialiililv of ili(>

iiia-ler as liein:r a .|iie-iion for t.lie jnrv. where the o|H-nin'.' in <|n(-i ion

lind no direct eonneclion with the hn-iness cariied on a' i he e-iahli-li-

~(i\Miit-i fell Itiriiii^'li a triip <lii.>r in a (ISiUl .'iS Mo. .\|i|> :;-_•
i iMir,ni.i,..| ;url

|ijl":l;;c H ;l V I \ „l hr.ini \. I.i.iil |ISS7) llll^'li:! idi-.j l;ilik ..I li'.l iv,|,|i: /,„,,,
lii.'p N. ^. .".III. IJ \. !•:, ."Hill ; Mil nil- V. SI. I.I, nil lii-iriiHi (.,.

I |s:i;, mi .\|,,.

).'ii.irili'il anil iiiiliulili'il IhiIc in tlii> llimr A|i|i. 17 l-imihir fiil->.
ipf ,1 tlu'airr tSii/,iin,ir V. Mii'lilo.r All ciMiil.iyiT 'li I -lU MM ••iii|il.iM.c lo
||s.")l] li; (,i. H. •.\-2i\: (Irci-ion ili'iii-il to \miiI< In rnki. mil llic loiiliMit.. i.f a .n liii-

!» Miriirt ill If/imi \. /.,»;.(• (ISi;-.'| i.'4 ilri.al taiil; iiiori- iliaii '.
f.d in .I'jain-

\ ^. no. Si Am. Di'c. :il.">) : a tia|i ilimr il.i- a ml .'l f.-.t lii_'li. tlin.ii^'Ii a ilo.>i l.-s
in a laiiiiilrv. for |ia«-iii;: ^jooiU fioni lliaii a font, vvi.lr. wiih a >|iiic •_• f,.it II
niic llooi- to till- oilier I l/i.KCi' V. /i'..,« iiicli.s «;,! ,.,i,li -1,1,. ,,f ||„. ,.,.nlcr
|ls'.Ml| 17 Si'. S<-i<. Cn*. 4lli hrrir-i. of till' il to -laii.l ii|ion. wiih a vat
7!Mli; 11 t.ia|> iioor in a facloiv i hulli lilli'il wiiii IioiIIm'.' t.illou liiiiniMliali Iv
v S'iiiiliii<h I'.nli ii'iisr (',,. |lSilll| :ili .iilioiiiiii.; and i.mml In a liil IjaMi' lo
III .\|i|i. 410): a iiil. in a i.iil.vay lir iMi-|«l.iiT.I. or -o c-.m-t nn ic.l t.hai ^
n...Millious<' {.Mrlhiiiii' II v. llliii<iL-< r. A". vi|.|, ,,| ||ii- lalmici- ipax iiii'i ipiiali- liiiii

r„. IISIIH) 10.-, l,,»a. 4.-.!l, 7."> N. U. into lla. vat. i- lial.l.' foi i,i- .1, illi l,v
:Mi;i; a eisliTn (Mir<iiiii v. Mhinlir falliii;; inlo <iii.|i vat. The foolin.. ilni's
.l/i/Zs |IS|I.S| L'O K. 1. .-)i!li. 40 All. .">00|

; imni.lcl i^ I.h, iiai lou f,,i- a >rrvaiit
an iiiiriiviTiMl wrll, ooiilainiii^' liol «atiT »lio-i' alliiilinii i-; a|>t to In .liviilcl liv
/m/i/ v. I'liiisiin Ciirilinii- Co. [ISIU] lii-i \\oik. //, vf v. !{••<• iilh'it (|S!lt|

1(11 \ia>s. 4-211. .'17 v. v.. ;tiiS). .-,.-, 111. .\pp. ;t.'i. .\iiiii„,-,i ill I isati) |t;o
' riiii •oifiilcration wa-i piiipliasi/cil III. i:_M, (:i \. |;. 7):(

ilia la.si' wlini- a trap iloor ua^ fir ' l/i '',,,,„i, /, //,,, . , v/i//-/ Miuh. (',>. v.
i|iiintly opciifd williiii (i fcit of tlir Hnniiiill (Islll) l.lii Ml. 170. Ji; S". ]'„

Imi.li hIicit a ••rvaiit. woiU..,|. A »/;p .-.s.s. .Villimin;; ilSiiih ;i7 ||| \.,p la.-j

V. /.'.(»n»i.; (IDOll lll'.l I'a. IMI. 4.H .\tl. i iiii-iiai .Ic.l Irou^'lii: /.•,„A/,; v 'i;ni-
''' .nsf.l.l.r (Isa-Ji .-,_• Mo. .\pp. 4;t line

\ iihiirk V. r/o/iM/xK/Mc l.iniihir r„. yiiarilcil laiik': hnl. \. .s,-, Hi/ ils'isi
il'.HUi IH C. C. A. tl.-i-i. 111!) Kr.l. 7:iJ 7!l III. .\pp. 117 mp.nin^r j,, ||,„„. ,,f
iii'i LTUaiil rail loiiiid an o|H'iiiii;.' ill t!i.' l.iiil.JiiiLr lie illy roinpl. t,.il ,

; Iniliiiiin
tl'i'ir of a mill I: /'ok.c.s v. r,i/,.iM, i /',;„ /.,,/, ,1- /,',/, r,,. v. \,ii^l„ni„i
Su.i.ir Co. (IS'.iil) 4S l.a. .\iiii. is.l. Ill ||>|I'I, _>! |„,!. \|,|, :ii;|, .-,._) ^ |.; 4;]
.^•i l.V'i (open (lili'li of -caliliii',' wairr I

I
1 open will, jii-l ,\\\ir. «,i, \,.(i m,.

i/usic/c y, Jacub Dold i'acking Co. gimrdcd on a dark iiiglit).

i jji
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incut wlinro tlio scrvniit wms wnrkiiij:.* 'J'lirs(> cuiirts nlsn cuiisiclir

tliat tli(> iiiii«l<r iiiiiv i.rii|'. rl.v lie fuiiml lu'jjli-.'cnt, wlicrc tl |X'iiiii-

is so l(iPiit<Ml as 111 1h' iK'iMiliarly (Iniiircroiis to i'iii|iliivc<'s." Nor. ii

would scciii, cunlil it. Im' siii-ccsT^lully i-oiitciulcd in any JMrisiliciinii

tliat a servant's rif:lit, ot' action is not primarily a question for tln'

jnrv. where liie o|H'Minix in (jnestion was rendeieil imnsiially liazani-

•Ills liy tlie want of [iroinM- liiililiiii,'.' Coiniiare S 7li, note ."5.

'J'lie a]i|ioiniineiii of a watelinian to warn servants against tlio dan

pers created hy openiiiirs is a siillicieiit iHri'onnaiu'C of tlio iiiastei- >

duty to giuivd tiieni.*'

81. Substances generating explosive gases.— (See nlso § Kk!. ///

/n».)— Xejiliireiice has U-( M dciiiol to Im' infcralile from the fact tli;il

tlic paint supplied for paint ini; a tjink was composed of iiifrredienis

•In riiiffiniin V. rU,iiqh (Issil) 124 fiarv liiitrlics for Hip <li-ilhM;.'0 nf iir.n

Til. •'>li:i. IT All. H>. it ":is lii'lil that till" Miv'lifl o|)fi. «lii(li. as llirv may !» i \

|.lailililf. ttlici tiail iMrii liin.! lo .)|Kial<- iir.l.il to U- Ml o|nmi in |MMt. jht-cms

a <aiilinj; niacliinr. conlil not 1"' sail!, as yoin^' i>ii lioaid sliip- nmsl avoiil .it

a iiuill.r of law. to liavi' a—.inir.l tin- llii-ir ihtjI. Tlii' rxi^i'iicc, on an .I-

risk of falling into a well of w.iU-v willi vatiul trr-lli'. witliiii 7 fret of wIhtc mi

a loo-c lovrr whiili «a^ fiiM|ii(.nllv if- liloy.i- wuc woil.in;;. of an nniovir.l

niovi'd, 'I'lic I'nuit saiil: " llir <laii>.'rrs liolc 7 fi'ft loii^' anil 4 feet wiili", tliioii:;!!

nciilrnt to tlii' Imsiiii'-s of ii|iiTalin;.' a wliiili a fall nii;.'lit provr fatal, i- ,i

caiiliii;; iiiarliim-. ira-onalily suilalilc pi'iil to «lii<li ili-fmilant I'aniiol limp

for tlir work to Ih' ilonr. vvriV as-iiiMi>il rrly rxpo-c it> -i-rvants at ni^'lit, in lli.'

wlii'ii thf onililoM'i- rMtrri'il npon liis ali-iii.i- of li;;lit siinirii'nt to ili-clo-r ii-

work; liiit ilanp'r* fiom an o;ii'nin',' in |iri'si'nii'. /(..///. v. /I. -;»../i I/. / /
•

tla- tloor. from an in-iiHiiirnt slaina^i', Cmislr. r„. I I'.MHM 47 App. Div. :ill. '.I

or olh.T ilitVil in llic liiiililiiii.'. \\>r>- in- N. V. Snpp. intri. h-.wr to apiHsil diiii..!

fidint to tlio ]ila<r wliore tlio iHisinoss 4!l Ajip. Div. iniH. li:t \. Y. Siipp. Il"i

was lon.liiitcil." In \iili„ii<il Siinii, Co. v. Co/ .i

• It lias Iron Iirlil orror to nnn-iiit tin- ( lH'i:li 47 ill. App. 17S. plaintilT i....>

servant xvlwip In- f.ll tliroii^rli an ipin riril. wliori' tin- lailinL' of tin- I'li^iit'i-

trap iloiir. wliiili was maintainiil on tin- shaft liail licrn lakrn oif iliiriii^' tlif .liv

line aloiij; wliirli niiplovci- liacl to jia-s, wil.liont liis knowloili.'!.. ami lie liail ..iii-'

in t.'oiii"'" from on^' r('"im to anolln-r. iii'.o tlio ImiMin;.' afliT dark. In a M i-

.li.liii.t,,,," V. Uninir ( IsClM til r.i, .'iS. sailiii-otts la-o. it was oli«orvod lliil m

1(10 .\ni. Vif. <il:f: l/'M/Hir.- v. /.i///i: jury wonld poiliaps Ik' warr.nilid in

(1SS7- 1! I.I 1'! .Ml. I'lH. lin.iin;.' tliat an iniployir «as noL'li;:'"!

' In /;'i.s/''0'i/ V. rhiiLr (lillll) Dl.'> in loavin;: an ilovator woll. wlii.li >m-

X. Y. 4Jtt. .'lit N. K. -Jil-i. lii'vor-iii;; >iliialjd in a dark liaM'tmiit. wlnic In-

(IS'iSl 2S .\pp. Div. (i-il. .'il N. Y. Siipp. M'rvant^ woro olili;.'od to jro froipiniili.

114l». tlio plaintilT riMMVorid fiT an in opoii and nn;riiarilod liy a foni^o or mv

iurv oansod l.\ lii- tailing' into a liolo in siiilal.lo protootion. Tniilor v. r,,..^

tlM.'.ollar of il hoiis... tlio liolo iK.iii- lift 1//./. r„. (lS.-!.-|) 140 Ma-s. l.-.O. ;i N I..

witliout tho oovor prmidod for il. In '.il. Tlio natnro of tlio duty ol a -''<]>

Saiisnl V. »V,m;.<i-//oV iiiiniah TihiimI- owiior in ro^'aid to tlio li;;liliii^' of .ip. ii

hnili^iur (lllOin 101 Kod. :!!I0. a loii;r lialiliway- is a qii.-tion to lio ,|.
i. i

slioroiiian who foil thion^di a trap door iiiinrd hy oon-idorin^' tho iiMial ni-' :n

in a dark iias-a;?' on a •^toanior was al- in io>|HMt to smli litrlilnii.' on 1k>-ii.I -m:_

lowod to roiovor" A ship i- lialdo whoro ilar vo—ols. Siiuiicii v. Ildl ilSs:l. i.

n workman, in tho <li«har^'.> of his I'.d. ss:i.

dutv falls down an ojh.|i and iinliL'litod ' (.'no/ v. Thiiiiiinii (ISSil) 1, >o

hati'hwav in a pa^-auo ahmt; tho .-i.lo of »'a<. 4tli -oriiw. iiio (»al.liman hoiv >.n

11 ship, 'ihr (hiill'inn, (ISSIll -.211 Kod. appoiiilod l.y a -lup.uMior in .-..iiipli. '

921, di»liii{j'>i'«''f=* vases whore tho mdi- with Uie by laws of tho harUirJ.

!« t
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wliicli !:ii\>' iiiT an cxiilo-ivc <:,i-, wlicrc it i^ alsu slntwri lli;it I: wns an

iirtii'lc in coiiiiiion ii>i' aixl <>t' a wcll-kiinwii liniinl.' f r lias also Imtii

liclcl that ciiiit'ifiiiitv to iisMiif was a "I'lichi^ivf m icii.^c, wlicrt' tlic

(•iii|>li>vcr hail imrfliascil. I'm- the t'i>ii\c\ ;iiii'c i>t' ra>l iiiiis, ohi hari'cid

whicli iiail Ik'cii filled with Immi/jiii', whiskv, etc., so that. thiTc was

likely to U' an ex]ili»iMn if u naked liuht were placed near Uu-ni.-

lint the |(res( lit writer is ><( ii|)iniiin lh;'t, in eaeh of tlu-se instances,

it was a fair ipiestion for tho jury whether the ein|i|o_ver oiijiht not to

have iniiniri'd more closely into the comlitinns, lieforo allowing tiio

ii|i]>liances in <|ne>iion to liecunic part of hi- plant.

82. Substances giving off poisonous fumes.— It is not negli<.'ent to

nso in a stove a jiali'iit fnel whii-h prcMJiiees dan,i;'erons fnine.s wiiicli

will siiirocaU' anyone sh epin;! in the room, if the door is closed.' .\ii

eiii])]oyer cannot U' foimd neyliiient Ixi'anM- he n-^e> ai-ids which frive

iitf ])oisonons fumes, nnle-s it is shown that his practi<'0 in this re-

spect is ditVeront from that of other oniploy<'i's in the same hiisinoss.'

83. Appliances for giving servants warning of danger.—Qu the

i;ronnd of conformity to nsatre, it has In^en held that, a mine owner
t'.iiinot he lield fjnilty of nejrlii!<'nco hecanse he has not provided any

appliance in the miiro i\,y ijivinc; warninir to persons workini; in a

|iocket that a draw is aUmt to he maile of the coal froni tlio chutes.*

Sn. also, it has Ihcu laid down that the (pie>tion whether whippinj;

-traps, or telltales of r-nme oilier kind, shuiild lie adojited as .1 means
of warniiii;- trainhaiids of ihe proximity of Imv hridps. is one wiiicli

is to he deterniiiied hy the common nsa_m' of well-condiict(^d railway

coni|ianies.*

The taps nsed t/i indicate eaiM eondemneil as nnfit for fiirtlier iiao

and ordered U< U' taken In the repair shop are not sufficient, unless

liny are of such a si/e and cliaractx'r as lo i:ive cine noti<'e of the con-

(liiion of the cars to employees who hav<> lo haiidh- them at. nidit'

Numerous ca-e- dealiii;;- with the siiiliideiicy of the master's |)or-

f'lrmance of the olilipiiion U> warn his servant.s of danjrer, in so far

' l»i,vo)i .!//.;. r.i. V. Mrr,,niiiih- ' (•i,ict,iiiii v. tl <oi<i»m/,-. ; (ISilS) 18,".

(issM lis I'A. :>]•>. ]-2 At.!. z::\. Vn. 4'.iti. :ti» Ati. ims.
I'linly V. l\ < s/i//>;/i'/irv< Hlirlric <{ ' I' liiiili if W. II. ('mil i'n. v. Iliiiivn

.i;/-./. C). (iiMMh i;ir i>;i. 2.'>7, r.i I., i;. iissih \-2h I'a. -.'in, 5 l,. K. A. 441,' 18
A. ssj, 47 All. 2:1:. All. .-fs;.

Miiirh V. 'riiiiiiiiix W'llsiiii'x Sims tt ' l.iiiiisiillr' tf V. I{, f'o. V. Hall
'„ ,1S!I7) lliH .\|,i<«. 4IIS. 47 N. K. (ISlilM HI Alii. 112, 8 So. :I7I,

III (ii.it 111!' I,ii>l -iiiyuhir .•\:iiii|ilr of ' I/, i/i r.v v. Illinn'is C. It. (Jo. (181)7)
till' iinlliiicliliii.' -liiiiliiH'" Willi wliiili 4'J l.a. .\mi, 21, 21 So, 120.
Illi- rollll fiijliiws nut ;l |ll'illc i|il('. I'M'U

tu tiif iiio>t ini'iio.sluious coiiflu-ioiis).
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as (iucli porfonnniico is ('(iiiiKH'tcil wiili ilif iimnnor in wliicii his biisi-

iioss is ciPiicliii'tcil, an- cii*!! in cliaiilrrs xv. and xvi., p'^st,

B. iNMllilKS C.\l SKIi ItY CfiXlHTItiXS OF AN .MIN'OUM AL, TRAXSITOUY,

OU .siMilt MUC CllAHACTKK.

84. Conditions of railway tracks and appurtenances by which the

safe operation of trains is affected.— (Sop also §!5 C>7, (i"<, supra.)-

>>('!rlif:cii('c is infcniiilc frimi tiu- fm-f tliiit tlio tiMck ilsi^lf was in :iii

intrinsically (Icfcctivc ponililion ;' or friiin tlio fnet tliat tlio I)i'i<ii:i'-

and otlior strucUirfs hniit, to snjpport the track were ina(h'(jnat(> i^r

' As. wlicrc

p<Hir (|iinlilA-.

^,lll.„ ir i'li

Am. ]\-t: Xtll;

l:f4 I'a. .VJ7.

tlic ti("i or iMiN wnc of

O'lhiiiiiill V. Ml' iihimi

{ I SCSI .-|!l l\i. J.l'.l. !>S

Itiiinll V. i!:iii ,1 I
18!t())

til All. UTS; \l,lir V.

^ irkshiini. y. ,( /'. //. To. (ISlMli .12 l.ii.

Ann. "'.III. 7 So. 7-1'; Juiins v. Sailluin
I'. It. r„. I isin ) tc Minn. liis. 4S \.

\V. 7S.!: M,li,i,i V. S„r(ir,i^r. It. .t- \. )'.

/.'. fi>. llS7Si 711 N. V. .'iS."): I.iiiiisrillr.

i:. i( SI. /,. r„./«,/. A". f„. V. .Uiiiir

(1S!I."|) 1411 In. I. IIS.-.. 40 N. i;. llli;

Jhinil V, l.lll.r ,V/,,„v ,(• 1/. S. A", r...

(IssJi 4!l Miili. 4!i.-., K! X. W. S;i-_';

A -".;</ V. .Ml.inhi ,( U'. /'. A', r.i.

(issili 77 ilii. -iiiJ: rliinni,,. /,. N. if- /;.

A". ''". V. Ihiiliiiiniii I IS!i7i 71 III. .\|i|i.

427: Siniillrii v. \lissiiiiii I'. II. Co.
(isii.li lis Mo. 2iiS, 2t S. W. 140;
lliiiisliiH i(

'/'. ('. A'. I'll. V. MiSiiiiiiiiii

I lS!i:)i .Ml I, v. 2"^.".
: 'I null. r. It. •( //. W.

Co. V. Tniilui- (IS'.IO) 7!l Ti\. I0». 14 S.

\V. !tlH: l.illlv Hurl;. M. U. ,( 7'. //. f-.

V. I.,, I, I II iisHiii 4S Aik. ;):i:i. :t s. \v.

50; /*.r/(,i V. ILi'^ix/i, SI. I.. .( /'. /i'.

Vi). (1SS.">) S7 Mo. .>4.->: irn<//i^ v.

Siiuthi III It. Cii. (IS'.IS) 122 .\. C. !l.->'.l.

30 S. K. ;!1S. Or wlicTi' llic niiK wito
out of ali^'nnicnl.. Citiiiililiii v. Itiiiuk-

hlii llriiihls A*. To. i'.Mili .-i;i .\|,|.. Div.

1211. l!S" .\. V. .Sii|i|i. nil.-). (Ir wlicrr

the truck "m loo roii^-h for tlir «af(' op-

prat ion of iriiiiM. Siiliiiir it- A'. 7'. A*.

Co. V. lUiiiKi |1S!I4| 7 '\\-\. Civ. .\]i|i.

8. 2li S. \V. lilts (SIT, Iwmrvcr. t:i-.- at

the I'nd of this nottO. I'r wlicrc tlic

rails were not, propirly f.i-lciicil. Ifc-

Ciiiiili!) V. I'iltnliiini .( If. I,'. To. (ISSin

1.10 Pa. 1S2. IS .\tl. (ill! (want of iMi

plali's on :i siilin^'i: lluf^iiilniiim v. SI.

I'luii <i n. It. I'll, (isssi ;ts Minn, 17:i.

3il N'. W, 447 (tics not spike I on tiin-

porarv siMinfr) ; I'liiiiniu II. \Y. H. I'n.

V. I'lice (18"jy) 38 C. C. A. 23'J, 97 Fed.

42.1; nntr v. St. Lniiis, K. C. if .V. A', r.,,

(IS7rp| 1)3 Mo. 4.->.-) (dcfivtivc joint i
;

llnilslnll if T. C. R. Co. V. ilnill' '

(ISini: Tc'x. Civ. .\p|>.) 35 S. \V. IT'i

( Ir wlicrc tlic ilcfi'ctive <lrainai.'c ri n

ilcrcd n portion of the track temporal ily

in-ciiiic. Si'c $ (iS, c, suinii. That ,i

rail liroko -oldy l>y reason of frost an I

colli weather (liM's not import, nc;;li}.'iiii i

III I Nil V. Wiiliiish, St. I., rf /'. A". ' .

llss.-. 1 87 AIo. .>4.-). In Mrliisiiii. 7 ,!

.S, /•'. If. I'll. V. I'riill (ISlHi) 3 Kan. .Vpi.

242. 4.% I'ao. 112 (Hcvcrscil in 07 Kaii

r)4S. 4(1 I'ac, !I72. Imt. this point was ii,!

<li-(iis~i'il ' , it was held that the cxi-i

enie of low joints at <vrlain poinM
aloni; a railroad track, caused li\ tin

•.round lieiii^r wet and l!ie fro>t comiii:.'

out of the y:ionnd 4lid not of il-ilf

char^'c the loinpany with neL'IiL.'i'ii

rciidcriii'.; it lialde for injnries to :in

ciMplovce wiirkin;; near (lie track limii

the fall of coal from a passjnu' tcii.j.i,

due to one of such low joints, where ti.'

track is a nood rock lialla^lcd track, ;ni 1

in ^ood order in other respects. Iti in

(liana it lias iH'cn held that neiili^'eiii •

c.innot !» inferreil merely from the le!

that ii side track on ii new liiu- wa- ->

uneven as to jolt a servant olf of ,i

tr.iiii. I'or anylhint; that such a conii

tioii shows, the company may liave c\-

cici-ed proper care. 0'\'inl v. I'hi'nni

<(• /. I'liiil A". I'll. (IS!I2) 132 Ind, ll'i ::l

\, v.. (ilill. In Ma-s,irhiisett> the ]i.— i-

liility of an oc.ea-innal jolt is repirlid

n» an ordinary i.-k of the work nf m
employ*'*' on a, *tieet railway, !'
I'lllllill V, Sluilii'liilil Shirl A'. '.
(1S;I7I lfi!t .Mas-. 301.47 \. K. IO"'i

(no action m.iinl.iiiialdc hy a i-oiidiirinr

who iriH's ont on I lie leiniper in order 'n

facilitate the operation of replacing ! ;i)

trolley on the wire).
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lljiit piir'|«iso:- or lnul Imi-ii iloli'.vcd bv s<iiiii' catii.ilrii|ili(' ;^ op frmu
llir I'iH't llmt a swiidi liad lallfii into ili-rriiiiir;^ or from ilic fnct tluit

I'crUiin iiiat«Tial -iili-tiiiic<s cxliiiisic to f,l<e track itself, Imt, siinatcil

on or near it, rcndcrc'il tlio ofx'ration of trains nmiuly dan^rcroiis.''

A servant oj)cratin<!; a const ruction tniin cannot mainlain an action

n the tli(H)ry that tho ballasting was inijK'rfcct and llic nnndicr of

'linqnrl v. Ihhurnrr, h. tf U'. K. Co.
(isll.-.) U.-, \. Y. Js:i. 40 \. K. 17;
Wiinirr V. /.Vic II. Cii. (IHIiSi :!1) \. Y.
4li,S: Voshunih v. /,((/,, Shmv ,f U. N.

/.'. To. (ISH4I !M N. Y. ;i;4, 4li Am.
I.'rp. 14S: t'liiilinrr v. h'.ric K. <'i>.

ilsii7) 4!t Rirli. .VU: Tnt,,!,,. /'. rf U'.

/,'. Co. V. Ctniriiti (ISTH) IIS III. Slil

ilHTl) 01 111. 1112: I.,„ii^iillr, v. A. ,(

C. H. Co. V. Siinilfoi'l (|SS!I| 117 liiil.

Jil."). 1!) .\. K. 770: Ciihoii V. Ihriimi

SiH.rt Liiw if r. V. /,'. Co. (IH!l2i -Jl

nr. 4."i4. 'JS I'ai-. 107: /(.,».» v. Cliiimio.

II. .( A'. C. II. C... (IHSHI !>.-> Mo. JiiH,

.S .•<. \V. -l-.W: 1.1,1 l.i- V. ,S'(i.»./ riVy if /*.

H. Co. (I^7T) 411 lowii, l(»'.i : Chirinio (I.

\\. U. Co. V. Ih'ihi I I SOS I :io C. ('. A.

II. r.7 r. S, App. .>!:!. sii i',.,i. 21.-.. liiirii

V. /o,™ f. A'. Co. ( lOIIOi 112 l.i\\;i. 2JI.

S.'! X. \V. Of)!) (rottj-ii tiiiilurs of n cnl-

til' ^'iiiird sunk under tlic <ii!.'iii('. <i< tli;it

ilic (lilot slnirk tlu> ffiiaiil mil iiml

iiKivcd tlio switch ).

'Mni/ilolr V. Ihiivrr cf It. (I. h'. Co.

(1000: Colo. App.) fi2 Tiic itOt ( ;i

liilcljio liiiriH'cl down I. Tlic liiiliilily in

sill li a ciisi' us this is. iif cDiirir, picdi

ciilod only when it is shown Ihaf. the ih'

fi'iiil.int. was rhai^ri'ahli' with iiotiir of

uh.it had orrnni'd. Sr<", fji'ni'r.illv,

(liaptiTs X.. xr.. post.
' llnrtrr v. ,l/c/ii«<m. 7'. if S. f. It. Co.

IISO.'i) .1.". Kan. 2."p0, :!.S Tar. 77S dlr

railinrnt of train* .

' .\s. wlirri' olxlniitions arr allimrd
to ri'Tiiain on Uir trark. 'I nit' v. l.ihioU

Vitllrii H. Co. (IS07) 22 App. lliv. .'iSS.

IS N. Y. Siipp. SCi: Fisher v. (tniion

Short l.inr cf- I'. S. R. Co. (IH02) 22
dr. .^..t.f. 1(! 1,. P. A. .TIO. :in Par. 42.1

ill '-now slide t'ovorpd traik: <a*i' <lis

ti!i*_'iii-hed from one of a snow drift.

"'ii'h i.s a risk a^siipied 1 : Wrllniiiii v.

(Ir,,,.,,, Shoill.iiir ,P l\ .V. It. Co.
(|s02i 21 Or. ri:!0. 2S I'm-. i;-2'< (same
f.l.I-l; llrlini V, Wol.oxh llr vf.r,i It.

'•". iHOll 100 Mo. 4SS, 10 S. \V. 2:10

111 freight car, not K'iinr properly si'

rule, I on a sidin'.;. esraiM'il onto the
niiiiii traek. But tj\:irri\ a* {jn the lia

hiliiy under sueh eireiunsljuieos. sinii'

the accident presumably occurred ow-

iiip • the ne^jli^'enee of fellow «erviinls,

and, a irdin;; to the ordin ny view.
the company wonld not lie lialile nnle-i<

it was nej;li'.'i'nt in failing to disiover
what had oeeiined in lime lo preieiit ii

eata-'lrophe. Se eliapter X.. /m.vM ;

Hillhofl V. Mirhiiinn c. It. Co. (ISO..)

10(1 Miih. i;o(l. il.i \. \V. .")02 (water
Hooded Hie Iraek and froze): MrClnr-
11,11 V. Chi, nil,). M. ,(. St. I'. It. Co.
(I.SOK SO Wis. 277. 40 V. \V. (li::! (an
ai'i'iimiiliition of diit. iii', snow, and
ehair ar.iiind the rails of a ~i.le tiark
eaii-ed a dernilnieiil I . Or where the
sides of the cull iii^rs throii'ih wliieh the
line is earrii'l are hfi in -iieh a eondi
lion that niii--e- of earth, roek-^. ete.,

may f:ill upon the roaHieil. 'I'lio- v. /,r-

/ii'//i III//.// It. Co. (IS07) 22 .\pp. Div.
..SS, 4S \. Y. Siipp. S(l fan earth
slidel; II, on v. U. i/. r.i V. C. It. Co.

(Isool 107 N. C. 7:tl.. 12 S. K. tloo

(roiks Were likely to fall on the traek
at anv moment I ; I.illlr I'mU ,( I'l. s.

It. Co. V. Voss (ISII2; Aik.l IS S. W.
172 ii Iarj;e rock slipped down upon the
traek). Or produce in some other way
(onditloiis whiili will unduly im|H'ril

the -einritv of emplovees. Il,,iil,ii v.

lilrhhuni it. Co. (ISSlii I2!l Ma--. 2(1S,

;t7 Am. l!cp. ;i4:t (Lank fell on a der-

rick, and thii- Iiri>ii;;hl one of the ;;iiys

so clo-e lo the track that it. '^wept a
hrnkeman olf a cari. Or where tlieri»

was II thick irrow t h of l.u-hes near the*

traek. which preveiiled the en'_'ineer

from seein;; ahead of the tr.iin. Hoiii'-t

V. 7'i.r./.s' ,f- v. O. It. Co. (ISS.-.) (i;! Te\.
(1(10: Ominn Sh(,rt l.inr cf ('. V. /.'. Co.

V. 7V'«7/ ' ( I SO.-. ) 14 r. C. A. 100. 2;i I'.

S. App. r.20, (id Fed. 0.11. Mill no ac-

tion can Ik' maintained on the llieory

that the truck was frci|iiently i.I.'-tnieled

l.v the nii.\cmeiits of the ear<. so that a
c-io--iiiL: eoiihl not lie -ecn. This i- an
ordinnrv ri-k. Itonrrofl v. Iloslon cf

.1/. It. Co. (IS0.1) 117 N. II. 4(1(1, ;iO Atl.

400 (eolli-ii.Ti of train with team);
Hums, I, V. It,l,i,i,in\ I., cf U'. K. Co.
(|sii2i ir.l I'a. 74, 25 Atl. 37 {a simi-

lur accident).

I
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lies iii:i(l('t|Miili', wlirrc tlioi' cDiMlitiuns \v{>n> a iifH-csMiirv iiH'idi'iit dl

one (if tlic HtiifTcs lit' llic work iis it wiir* iKiiii;; oiiri'icil nii."

As rf^jani.-* i'iii|il"_v('<'s (nuiiuril in llic work of ri'|iiiiriii^ a dcfcctixr

tnick, llic ciiiiipiiiiy is nut iintlcr iiiin nliljo-atiuu to kccji it in pHul con

dili'in.' 'I'lic extent nf its duly i-* merely to jjive tiiem tinudy no'i'i

of the defects, so tiiat tliey may take tiie a|i|irii|iriale |>recaiitiiins i..

secure lliemselves apiinst injury.'* See generally, iis to cases of tlii'

(dass, 5 •Jit, (iiilf.

85. Track considered as a footway for servants.— (See also § C'.t.

siipni.)— (I. 'iiiuk and rixiilhul ihiJ(.~ Knuii llie decisicnis cited Ih-

low, it will lie seen that, the servant has ;:enera!ly Uen ]ieritiilteil !'

recover fur in juries due tji the ahnurmal r-iinditioii of any cif the cum

|HPiient ]iarts nf the |iermaneiit way." lint there is snme cnnllict il

o|iinion as t^ the liahility of the ciinipany fnr one particular kiiiil 'I

injury, viz., that cans«'d t>v a hrakeman's (duthes witching' in ^Jliilll

er> project inir fnim old and hattered rails.

-

I'y a cuiirt which deiiie.- that, there is any olilisratinn on the part

of a ciiinpany tn keep ihe track safe as a foolwiiy (.see Ci*'. h, siij)iii\

it has U'cn ludd that ineipialiiio on a track at a station, occasioiwl hy

• r^'iii.'.iill, if /,'. It. r„. V. Urnihi- H. 1. ,f Y. If. /,'. T,.. v. (l„,i (Is:';.

•oil (ls!i:)i i:u liid. r.itti. ;i:i N. 1v lajl. iVx. ( h. A|>|..) •.':! s. \V. ii;i;i (.li.iv

^Milihill \. I'„)li,nil„ii (ISSi)) H.I li.ii* .li|i|i.il |Kisl (si.li ollin I : /..,,.

ri7/.- if \. II. ('(.. V. I\,i,ii,rr l\HWi I"'!

Iii.l. tlis. ."la N. !•:. !i:!| itlu- iriick -111

(Iriily M'l.llol. mill iilldwi'il a cur to in i

ilo«ii inlii till- ilc'|ui'«»iiiii with mi. \

ImmIiiI >|ii('iI. < rii-liiiiL; n liriikriii.ih >

flMll).

- In (!i<ir;;iii it. h.t-' Ibtii 1u>I<1 tlut

V. M.ir
(ill. :inl. !• S. K. los.t.

'SI. I.niiix. I. .)/. i( .s'. /.'. (

{ini-t I lHS.->) ^.'i .\rk. .'US.

'Till' iiiliiiii h:\- Ik'i'II Ih'IiI iiiniiiliiiii

nlilc wlicrc tlic caiisi' nf llic iniiirv «m-
a loiiM" anil \iiiiii plank nn a i pi^-iiiu'

HinI V. I.diifi Isliniil If. Cri. (IS'.IIJi 11

.\|ip. Div. i:t4. 4 J N. V. Sii|ip. s.ss. micli a ciinililii>ii iiiiporl<>il a prima fun'

IVfcclivc pl.iiikiii;: on llic track, t'lii- lirciich nf iliil.v. /'iv.v/ijii v. i'rnlrnl /,'.

(d./o it: W. I. II. r„. V. I/.rsvii; (ISII.I) .( /»,</. <'... (I's.S!!) S4 (la. ."iH.S, H S K

.10 III. .\pii. tlliii. .\ Imic in till' track. I t;i. In Minncsotii tlic rijilit. of a.ii"M

Miirlliiin I'. II. I'll. V. Tiihr (IS!H) II has \wn ihiiicl.—in one i-a.<c on Hi"

C. ('. .\. XVI. 27 r. S. .\pp. :!!(!. li:) Ki'il. ^rroiind of there Ix'ins; n common ]i !•

.'>27 ; I'lirlir v. Ilnniiilnit il SI. ./. A'. I'd. lice in tliat part of the country to u —
(ISTll) 71 Mo. till. :iii .\iii. I!ep. 4."i4: ol.l rails for siilc track» llhn/lr v. si

ImUv Hrir <f U'. /.'. I'n. v. \l i7.«.ii niMIl ) I'liiil. M. rf .1/. /,. I'n. (ISKO'. 4J Minn.

ISO 111. S!l. .V.I N. K. ."i7.t. .\ hole out- 7'.l. 4:t X. \V. 7s7) : ami. in aiiollier r-.i-v.

fiile tlie track. .l/ivv»»/i, h. <( 7'. II. appaii'ntly for the rea-oii Ihal a I'l'

To. V. Kirkliiml (ISil.'i) 11 'lex. Civ. jccl in^' splinter at tlic ciiil of a rail mi .i

App. TvlS, \\1 S. W. .^SS : \iiilhiiiii V. -idc I rink, (Atciiilini; iiiwanls S of iin

l.iiiii.tiilli if .V. II. I'll. (lss7t s."> Ky. inch for a ili-t.iiwc of :i inrlies alon^' tli.'

42.'l. :i .'S. W. 7'.I7, 11 S. \V. :iiii;. .\ ile- rail, crealiil what was merely a .!'•

feclive fill'.'. //i/)i^ V. hiinr i IdlMh 40 narv ri-<k. Itnirill v. Ilnni Vor^'i'i

C. ('. .\. :i7'i. loo Keil. 'J."!!!. The .le- II. t'o. (ts'iSi 7.-1 Minn. llli. 77 V \\

feclive lilockiii;; of a '.'iiaril rail. I'tiiif .">40. In Micliii.'in (he .~iinie I'oni lii-i- "

V. Fn-ilirii II. I'u. (ISO.-)) (U \\i^. ;i40. lias Imcii rciiche.l. the reaviii a»-it.'ii' 1

04 N. \V. 100."i. .\ ilcprc~sion in the Uin;; that the ri-k Ihni ireileii was "1.

track eaii«in^' an almorni.il Miincnieiil of \ ioii<. Muliiiinii I'. II. I'd. v. .lus.'i'i

cars wliiuli were iM'ing coiijileJ. 'l\sax, (1H7!») 40 .Miili. 247.
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rfi'ciit rf'|)iiirM, iirc pn'sniiiiil t<i !« kiU'Wii tu a linikciiiiiii, iiiid that

hi' (•iiiiiiiit, ri'CMVcr fur iiijiirii'- nccivt d lliniinfli stniiil)liii;;.'''

I), t'li.siiiil olislriichiiii:' lilt cr iiiiir llf Ir'uL-.- Scvcriil cdiirtt have

niiiliTrd ilccisiuiis wliicli piucccil ii|Kin tlic llitHirv tliat iictfli^riice

iitiiy Im- infcrrcil wIkti' iniivalilc articles liaviiiir no iniiiuMlint*' fon-

iKctidii willi the (ipcriition of trains ai'i' It ft iyiiii; on tlic track, and

i-iiiiM- cniiiloyccs to lo>c tlicir footiiiir.' Similailv. cinployc^'s liavo

1h III alloucil to rccovt r uiicrc lluir injuries were dne to olistnn-tions

nf tliis kind lieside tlie track.* Itiit. it is conceded tliat llio (Muipaiiy

limy, wilhoiii ciilpMliilily, allow siicli arliclis to remain tein|)orarily

iu:ir llie traik. wlien lliey arc ]i!a<'ed ilierc in lin' ordinary way for

the |>nr|)osc of ri|iairinir the track itself."

Other Courts ahsohe the coin|iany on tlie irroiind, more or less dis-

tiiii'ii\ foriMiilaled, that a railway coii.jiaiiy caniioi he foiiinl jinilty

nf iie;;li<:encc oil the tlieor\ that it is !»nind lo keep the enlirc siir-

I'lice of its |ireiiiiscs clear of every ohject that may cause an ein|iloyec

lo slip or U- thrown down.'

'I'he existeiicr' of any olilipitioii to keep tile f;roiitid near tlie track

free from aciMimnlatioiis of snow .iiid ice lias lieeii denied in on<' case

Mil the liioiiiid that tli(> danpi r tiny create is one id* the ordinary risks

of work in cold cliniat.es.'* 1{\ other aiiiliorities tiiey seem l'> he pnt

rhihfhl,,hiii .f I!. I!. r„. V, Sih.,11' 'Ihir^t v. A.i//«.i.v i'ihi. /'. cf r,. If.

iissii !i7 \'it. j.'iM. f.i. I I'.ioi I itili Mil. :iim. ii;t s. \v. n'.i.'i

' Kiiiiirilii V. I.iilir Siiiiriiui- T'r.iiiiiiil liiMHM-iv iliiiinl » liiTi- :i liiaki'iniui

,( litiii^l'i- h'. Cn. (ISIMi) li:t \\i-. .12. -liiMiliiiii iiM r "I f srviiiil |>ili- of

Dii N. W . 11.17 iii-lii'sl: l.iiiil. V. /.(./On v''!*''! ili-liiliiiliil in a varil. a- ii inc-

I'll, d- V. /.'. Ti,. ilsil!li •_'! Ky I,. i;r|>. liniiiiuy In ii-iii'_' tlii'in fur I.iilla-I).

liiMT. .')4 S, \\ . 1st (niiilii-li I ; l,iiiii\ Ml. lui- lirtii I'llil tliul no mtimi can
ri//. rf V. I{. <'<>. V. \>Kliil MS'.ilM iO lie MiMiiilaiiii'il fur an iiijiny li> an cni-

Kv, \,. licp, liss. 4!t S. W. Jni la laiL'i' |iliivii' niii-iil li.v falliii;; nviT a cliiikor

iliiikiT iiliont 1 flint Inn;; ainl (1 indii's of nnii-iial -V/v in ili-'ii'iiilin;.' frnin an
thiik tiirni'il iimlir a s« iiilinian's fniiiiii'. Siiili an ininry is siinply ii

fiii.t 1 ; I'ixli V. Illiituis C. It. I'll. I ISllii) nii-fniHini'. -till' inii.lmt nf tlir cin-

!Mi Inwa. 7112. d.") N. W. !i!l"i dnlililp |iliiyiiii lit. ainl of t.lii' ri^k inii-iM(Hi'nf

>tiiriis liail ilin|i|Hil friiin ^rravil 1iain-i». lliroin. /.• i v. (in I in I I', d IH.fl. >'ii.

'IIiiIiIki,, v. (Inn, limi. If. .1- .^7. /'. lISIHIi Sii Ha. -i.il, 1-* .S. K. :!(•.'. Nnr
P. Co. (1SS71 (IS \Vi-. -fliK ;ij \. \V. can a lirakinian rcnivi-r ilainai:cs wlicrc

.i-2!l (lilixks (if linilKT iM-iili' tlic tiaik I : lie (ii|ii nvcr a small -|iiral s|irini;

S'.iilhrni I'. I{. Co. V. Mifl.-ii ilS!i2: aliii li lia- lii'cn left Ivinvr i>n a rc|>air

'\\\.) 1!) S. W. ;!IIL> similar facl-l: tiai'k. II.Nmdi.s' v. SI. /.nai.v if S. /'.

Ihill V. .t/i.s-..»i; /'. ir Co. (issli 74 /,'. Co. ilX'.i.ti 1111 Mil. lilil. 24 .«!. W.
Mn i'.lS (r.iil near tlic tiaiki : Uiioil- 7S2. TIm' ri^ki inatnl liy tlic heaps of

»..,! V. Chiriiiio. SI. I'. \l. i( O. I{. Co. aslics wliiili it is tlie iiistiim lo drop
M^iill 47 Minn. 4Si;, r>() \. \V. .">:il fa out nf the llie lio\ onto the track are

"•'linn man stiiiiiMe.l ii\ir a lo'.' wtiile a«-.iinieil li.v M-ivants hamlliii;.' cars.

tiMiii; to -.'el I nf the «av of n IIiiiiIhh v. U'liiniiii if St. I'. It. Co.

n.iini: CUii-'uio. It. I. A /'. It. Co. v. (Issiii 27 Minn. 1:!7, ti \. W. 77:1.

l\i':,:orr (lillllM !H 111. .Vpp, .'illS. .\ f -
"

/'ii/i/i </iHi V. Cliinnio ,f (,'. 7'. H. Cn.

liiiiiil in (ItMin l!iil 111. !>. (ill \. K. .j7 (Iss:i, .VJ Mieli. 4il, al) Am. Kcp. 243,

^.^aInl ami giiivel alony^i.lc track). 17 N. \V. 2.i2.

J-
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in till' .•"iiMic rjitoiT'ipv nHHtiy otliiT kiml uf cii-iinl «>lwtni('ti<>n, llir rviiii-

I'.iny liiiinr Ik'I'I liiililiicr iint, iiccordiny; U> ciiriiiii.tlMiiccs."

S6. Object* dangerous to employees in moving trains or cars.

—

(Sri> iiIm' ^^ To, 71, siijiiti.)— ii. Oil tli<- limit.- All «'iii|>lov('«' \v!iii.

wiiil*' wat<il on n IliihI rar willi lii:* Icj'* iiaiiLriiii^ down over tli \\it

.

\va:< struck bv a |iliiiik of a rros^inj; wiii'li stuck \i|> .-t'Vcral iiiclit -

alxivo its |iro|i<>r level, hax Ui n liclil ciilitlcti In n'<tiv<'r.'

It is not. iicj;li};ciicc to leave cars on a siile track ^^<^ clo.se. to n switcii

tliat a train travclim; at. tlio nsiia! speeil of .'iO or .'!') niiicH an lioiir,

iiiiil running <>;it. iii>on tlic sido track, <'aii!ioi Ix' stopjH'd in tiinr

to avoi<l a collision.-

h. AldiKjsiilr tin lincl-." It. may Ix' fircsiiined that oven the ooiiii-

which deny that a train hand can recover for an injury caii-ed K;

litrikin^ apiiii>t a rii;id oWject close io the trai-k, while it. is in ii-

normal |iosiiioii, would all coiice<le Unit there is a priiiia facie ri'ili:

of action whi're llie injury was due ti: tiie lact that tin- ohject in ipii -

tioii was closer than usual tu the tra<-k at the tiiiii.; when tlio accidchi

occurred.'

-Vor is iJiere any ground ii|Min wiiich tlic prpseiico of a casual oh

•T^ri iiMIV lul" ImtII i|||ii\M'<I wllrll- a "a* for tin- illlV. /{i/hll v. I/ikik/i;..,

linikiiiMin lo-t Ilii fin>(iii^' mi fm/iii iiiiiil /im if .S7. /,. I(. i'n (Isi'si 72 Miiiti. t'l'i

iilMJ -iiiiw wliiili liinl 11' I iiiiniliilril Ih' "."> .V. \\ . Tl't. ili-"! iii'.'iii-liitii; I lir I ! i

Iwi'fii till' rail". I.iil.i shtiir it- I/. .V. <'(i\r, on till' yiiimiil'> 'li llial inoi<riir

l{. Co. V. Ciiiiinni (
|S!Hi) liT III. .\|'p. shoiiM Ih' ii-(i| in '•Miiriii'.' -afr I'oii li

*.'>. Ami ulii'ir III' fill on lira|>r:l ii|j liniis in a yar<l in wliirli a lar^'c iiiiioni i

Hliow. wliicli tlir I'oiiipaiiy iiiriiiittril to of Irallic i- liiii'llnl tlian oiii' wlirir !<<

Ih' •.hiivi'Iril from il'< lrark'< oiiio llic aiiioiiiit of tiallic i* xiiiall. anil i2i I'mi

»|i!irr iMlvMTn tlii'in. 'I'l/i; v. t'hinuio in llio I'ailirr riiT tlic |>lai'<' wlicir Ih.

i( H. U. H. Co. ( IS'.i.'i !il Miili. (;:2». iilainlill' Ml vviis .i.Mir.l «illi I.v.l

.'>2 N. \V. il'J. In one .Miiiiir~otii la-i' ii ••iiow. «illi no Moiircal.'il ri^iu'i' of ii'c im
|il,iiiiliir was non-iiili'il on tlip tlirorv ili'r il. In one ra-r of lliis tv|M' tli.>

tlial a railway <'oiii|>aiiy i> not. tioiinil. Imadi nf iliity was iiilinlUi'l. lint 1 <-

iiiilr-^s niiiliT vrry special ami |KTiiliar Mrvaril failril to rtrovcr on llir l'ioui 1

riii'iiiii^tani'i'.'. tn rrniovi' all llir ^iiou lliat lie a)i|irri'iati>il tlic risk. tl<i// v

from il« -uitih yards: and if it krrp- fhinuii, ,f ,\ . W. K. Co. (ISS.Sl Td

the ~iii fail- of till' «ninv ]irailiiMlly livid, loua. .tti.i. 4! N \V. ."il (ilffnlivr o'l

iind ilm's not. allow it In arriiiiiiilat)' ililion was the iircuninlalion of icp nn a

nliovi' tin- livid of till' raili, or in ilaii- Iraik wlirir lar ri'|ii\inr- workrd*.
proiis rid^'i-i or liiinniioi k^. or to form ' l'<'il v. Chi' n/'.. il. if .S7. /'. A* f'.i.

ilaif.'iioMs lioli's. il laiinol lio iliari;i'.l (Issli ."lii \\ i .. il.iT, II \. \V. LI ill,,.

will) nr;.dij.'rnri'; nor is it. nrL.div'inl. in loiitriition v.a" 1li.it tlii' road was ii't

failing' to covrr tln' «now viitli a-la - or drlirtivr. Iinaiiw llir plank would ni

cindrrs. Fnii v. i'iiiriuio, SI. I'. M . if no wav inirifrrc willi tlio jia^-a;;!' lif

O. II. Co. nsilM) Mill

W. I.I Itiit in n diM-idrd fr

liionlliH latiT it wa* liidd that llif cpi

trani>
diiiiil V. Uihitili if a. If. Co. MI'Mi

ins \. C. 4(1.' |;t's. K. .Milt lin-liii, liMii

tion as to till ,.jrli._.|.t|.,. iif a railroail tn o|ipo-ilf iiri. I li^dilly iifii-idi

(onipany in pcrniilliiiL' a ridi.'( -f

oovrrcd with

lii;:licr lliaii

id al

' So liidd in Miih'll v. I.niifi M Is'i'U

loll I

till il-. t

ill. las SK 111. \|i|i. I7H (a mail crano Ik

n riinain tor ii- foindation that it liaiid

iiboiit II wrik Ik-Iavitm tlip lail* of a lou.irds lim liaik^,

track in a. large and bii.sy swilili y.irJ,
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•'niftiiill liriir llir IIMrk i';m Ix' i'Srii«ii| nflrr n mitlicicMl iHri^il Iki^

rhipwil to .liiiri; • tln' i-iiiii|iiiii_v with iiniicc uf its |ii.«ii ii.ii.' Si<-

rlf;ipti'r« X.. XI.. //'/>/.

.\|c'-l nf ihr ciiiirts wliii'li Irivc driill \\il|i -iii-Il fiii'ts iil«i> Ih'M lli;it

(1 riiihmv i'iiiii|>:iiiv i^ ti(irliv;i m it* in<>v.'il>li' nlij^ i-i< wliji'li Imvc ii<i cnii

iii'cticii. itr Hilly iiii iii'lini'i I'oiiiiii'tiMH. wiih die ii|ii'i'iitiiin nf tin'

P"i<l. iiri' l( It so clo-r I-. the inii'l: iliiil llic ^iit'ily <>( tmiii IiiiihIs i-

< iiiliiii;i;('rci|.'^

'I'lli' .Mil--:ic'lMI-( (Is ili.clrilic, linWCMr, sitHis til 1k> tliilt -llrli nil

!<tniriiuiis nil' an <ii(|iiiiii'v iiii'iiliiit ni' iMilwuy \\iirl<, iiml tlmt the

tniill llilllils .He |il'r>llliii'i| In Ih' mIiIi' In |il'iitM't llii'lii~rl\)> :iL'ilill>t tlic

p<tilliiii.' risks."

r. Alii'ir III, liiiil,-.- \\\ cMiiris. will tliiT llny iju <rr >],. nut ri;;.ii!

as (•ill|i:lli!c llic iiiiiilitriuiucr nf hmtIhihI «I riiiM i; ir . sn Inw iis tu cii

ijiiiitrcr tiiiiii IiiiikN. liniil a coiniiiiiiN liMJilc if lliusc slnictiiics cmii-.

an iiijiirv wliilr tlii'V aiT .ilinnniiiillv ji.n.'

87. Eailway fences.— i Sir ^jImi j; ;•;. s„i.ni.) W'IiciIi.t ilicn- i-; ..r

' rhiiniln if V U' K. Cii. v. Ih hi m ii «a- niil li'.' liiii it l- illl|il» in-.' tu L'li'. lir.

.1SII7I Itiit 111. ..SI.4S \. I-;. 4;n(i. ipIit.. \*. lt..H,.i,.i. clrml^ iii.lir.itiMl \.\ i!„. ,,

<|f iira\>l>ar f\iii;.'iiii tlic liiick >ti'ii<''. nunl, nf Ilir tn'jii i<iit. >\l>i;.' ;i inl
ilii- piliil nf llif i-ii'.'iiii>. 'iti'l Ha« llirnmi mnl mi |iui iilion -Imiilil 1mi|, h . h. i,"ii

iiL'iiin»t. till' fiKilliii.ii'il. Iiii'.ikiii;,' jM

.

\.Mil ill -mil i iirdii i.iti iImI ji- .ir,

<i'.l//ll. l; \. \,ii )i,il: i( \ l:. 11 i:,. l.linii- i|.;iy >lii lliiir ui.ik im l
, i~.,,i,il.ii'

'IsSTi i:i I!, I. 4.->r,. 7 All. -JSJ (IhimIk-i- -.ifii.\. Hull- inii.l ,.,iii,'liiii..- \»- |ij|,.-

|iili'l; ll,s\,.r \. r/ii,„,/-i ,t \. II. /,*, ii. nf rail-. Ill- -lit|..i-. iH'ar il- ti.nk,
r.,, (IHTHi 4,"t \\i.i, t" iIiiiiiIh'I' |iili'i; ami il caiimit 1 \|iiil>il to Kirp tlic

Sinilh y. U iii'iii'i .f SI. /' h' '''I. ils!<!M v.ml in «m li iiimlilinii Ihal lli.> may
42 Minn, H7, i;i \. \V. !MiS i -Ikiii' |>ili' I ; iliiiii-<ln'. n.i-l.i I in.limiiv iniiiiiil imi.
\l>n hih V, rniiii., Ill, r,„ii ,( / t'.i. ' W'lii-iiii, \. 1)1,1 r,, I, ,1111 /,'. /•„. iiss|.
ilsNs, ;i!t \. c. .-,7(i. .-, s. i;. Ii,".!! (a l:i7 Ml". :.'ii| la iii|h' .ii|i|»ii tiiiir t,.|l

"iiii'l |iil riiii to Ik' ii'ijai'lnl a« im- lali' \\.i- ili'lVil ivi'. aihl allium '

il In
("Uliii;.' iir^'liL'i'iii-"' I lint llir ii)iinii.n ilm- -ink i ; ]\,illiii; v. I'.iiirnl I., .. // A*.

lint nnitain a iliicil alliiiiialii)n nf llii- Co. (lM!i:ii l:\n S. \ :UiJ. :;:; S. K |iii;!i

• I..I II illr I : I'liliiis V. lli'linr l.liiiih,r lli-tlliilr lint nf nrijrr I ; /lii:,i V \.i.

r„ (ISIU) 'I-.' Mi,-, .-..l::. .vj \. \\ !i:r. V.,W, v. .f- //. /.'. /.'. f„. ilsiMi 7s ilim.
llliil. lint fin niLlli^'i'mi' ran lie in J.l'.l. lN \. ^. Sn|i|i SJ!I i-:inir f.i l-i:
fiiiiil finm till' mrii' flit tliat a III'.' «»/iii,. /.it II. I{ »'... \ . ,l,,li„y,..i i|v-'M
Ha- li' • -l.inliiiy I'ln-i' In till' link mi Ml III. .\|>|i. |s;i i Iniiki'inan killr I hy .i

a mail In rnn-linrtinn ]l'iiiiiii,ii v. » ati r -n|i|ilv |'i|«'. wliirli. In ii'i-ni ..f

C/ri. ,;.,» .( ir. I/, /,'. f„. (ISIl.-,) 111.-, ,|.'|V.li(,. ;l'|i|.|i;inr,'- f.ir jlnl.jini.' | li,.

Mali. JiUI. flit \. W. ;n-2. |ii|>t' in |iii-iiinii ulirii mil in i.-r. 1.^.1

111 7/ini/i/.«..i( \. Itnshiii if I/. /,' r,,. -\\ nil;; arniiml imi- llii' train ii|.<in v\l,-'.

IIMM) |."i:l Mas-. :!lll. -iti \, K. 1(170. ili'.-.' i-id wa- riiliii'j i : ll,ihs\ rl;,..,.i,..

v.hii.- :i litakiniiin in -» iiitfili;.' mil iilmi'.' I/, it- .S7. /•. /;. I',,. IISIiJi -J S i). IJJ.
It..' -i.lc nf .1 CHI aflii -I'tlin;.' a lirakr .'.11 N. U . III17 laiin i.f .Imi i. k nnt I r

-Mii.k a;.'aiii-l a pilr nf tail-, it wa- iny !iin|«'rly -I'liui'il, -iiiiiii: n\ri ili..

Ii'l.l that hi' lOiiM lint ri'cnv.'r. mainly tiai-ki; ll,,l,l, „ \ lit 11,,u,; l{, r,,.

I'.i til,- ria-.in that. kiimviiiL' lint llini' i Issin |-J!i Mi—. -jiiH. :)7 .\iii.' I!i'|i. .'U:i

.>j- a |Ki--jl'ility lliai siuli nli-t rii.'l inns in i|i-ri iik u .n lliiiiwii ilnwn ly an
mi/!.

I I'si-I. lii^ ti .•liji'iitly fail,. I In I'artli -lid.', ami -,. l.i.niL'lit mii' ,,! Hi.'

I"!, i.iit fnr t\.! |iili' ill .|ii,--.timi Tliat ^'iiy- lin\ i'iinii;:li .|nrt n to .-tti'cj) ii lir.iki'

11:.- III. 'iiti'iiaiH 1' of -iirli n!i-ti inlimis niaii olf u iiirj.

I I
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liuf Biiy «N>?nMion-lii\v iliHv to fiiii-c ii trm-k, It woiiM «ii'iin fliiit n mil

way (•">iii|>imy iini^t nt l<'ii*t rxirfiic iliic iiirc to ^<( ilmt ti fciHi- wlii'li

liiiN l>«<i'ii «r<'<lril i>* krpt ill >»i"><l cc'iMliiiiiii. Tlu" |N.r.iii(iii i4iki'n i-,

tliat a ccivniit wm-kiiij; im u ftiifiil liiii- i>iil.v a.-^iinH-!* llio rixkn im-i-

<l«>iif t<» it>» <>|H'iMii"ii wliilc til'- Iciicc i* ill jp-'il oiiiidiiioii.'

88. Boiling itock on railways.— (Sm ul-x' <!.i! T-'l, 71, Kiii>ni.)

Ncfilip'iicr- is iiifrnii)lr wliciT a riiilwiiv ciiiiiiiiiiiy »!»* n.iliiij^ »li"L

«li'tcrii\f ill |Jk> rt'MiHfts iiiiliiiitftl i»y ihc HuhjuiiKii ii<>ti'.'

"yiiiH V. iiniisinn .( r r. K. I'll. If. i;,. (\h<x\) li.% Mi>. '2tr>, 21 S. \v

t)H>.tH: T.x. <iv. A|i|>. I 411 M. U. SIT. .MKI.

Writ i>f K.rnir ili^iiii 1 in iHlisi :>' Tlie m-.' in for tin- jury hIhto h.i

TiX. :l:i.">. 4S .S. \\. li;s, il|.|iinjiii..lilii;» plninT liimMiylil. «»•< imni.lc.l fill III'

till- iiivi» ill wliiili no (ciiiv luiil I'Vi'ii l«iiilir i>( iiii iicjiiii' wliiili «ii« liii.kin

Ihtm tTi'ifcil. S'liilhiin I'. Co. V. Viiiiwiu (lllOli l>

1 111' xiiiiir view was iiinmrrnlly fnkiii •'. C. A, tn?. li>!i Knl. \'.W.

in tliri'«> ottici i'ji-<"«. ii« tin- otilx |iiiiiil> mliiT rii-i< in ulii.li lhi> tiiiliility 'f

(liiill-Mil Mill- mIii'IIiiT till- ilifill-f- iif lllr ilirrllilulll fill- ilifiilin- li>riilliiili>.

n««iiin|>liiin "f li-ik* or itinli ilniliny «.im n'mcni/nl iiri" Wnlmsh A W. I!

Ili-(jlii;iiiir Hi-ir iiviiil.ililf to tlir il.fi'ii.i »'... v. .M'liifiii (IsllJ) l:ij |n<l. 4.III. :il

int. iimlfr llir lir niii'liinii'". .v.m. ,i. 1/

V. ('<,Ill-Ill r. I! rii. (issdi .-iT I'lil. 1:.;

N. I'., liiil : Ihiiihii V. l/i(Hiim (iHiili

Allin. ;i!Mi. sj Aim. IV'i'. 770: ihln^'

I HI ; liitlni V, hilnmlt ''l/i/, O, iC .V /.*

rii. (|H!t7i I.IH Mo. j.-.i. :ili S. W. 77 1

Mii'iiiili II V. SiiiiHi.iii It. Co. (I'<!I7( 111

.\|1|>. I). ('. .'llill; rlllrlUIn it I. II. I'll. V

Shiiiiiimi (Istl7l CI III. ;l:IS. .'t:!!!; Ihi.

V. All. )i.,A, \. II ( //. II. I'll. (Mini

ihinif y. Xiirlh I'miliv i'nnsl It rn. 7'. .(• .v. /•'./.'.*'„. v. //../M lss:t 1
.'!! K.i

(iHHli) 7S (ill, 4:10. 21 I'll!', lit: ;». 1111/

V. rhiriiiii, t( .V. W. H. Co. (1^71) ;ii

low.i. .•17:1.

' (1> Ihfrrliir liMiimolirrn.— .Xi'tiollH

lllivc lnTH Illllinl.lillfil ullrri' t.lir follmv-

ini! |.,.it< vnTi' ill liiiil onlir: Hi>ilrr.>.

7iJilH.t: /'. It. I'll. V. Ililllill llN!l."il II 4tl C. ('. .\. .'illi,. 11*7 I'lil. Iilili ll|..|l-t,li

('. ('. .\. :17;I. ilO ('. S. .\|)|>. l!Hi. ti7 Kill. Iiilil I'riiilliiill- v»llrlr :l lunkiln;!!! vmmI,

214. .Xtliniii'il ill (l"<"7l I'iti I'. S. Iil7. iii)» nt. tlii' HHlliliiiii; of ^Jlr^ «i(li .> i.mI

41 J,. «m1. ll.'Ul, 17 Sii|(. t'l. Iti'|i. 7117: I'liiriiii' not imoiiliMl hiiIi n liaii.l Im<'

lltiilir V. rliirmii) i(- V. »'. It. I'll, -oiili us is onliiMi ily ii-iil on y.ii.l 11

(|S!l!n Ht4 W'n. ;ill7, HI) S. \V. tUI: i;ini- liKik Imlil "I I in' liyilli' |>l:ilr .nil

Alihisiin. T. rf N. /'. It. I'll. V. Unit il ;.'aM' wnyi.

(ISS.'lt 2)1 Klin. 1411; I'mif v. Ihliiiniir. |2I Itiinlin- fniiilil mix. Iiijtiiii.

/,. if U'. It. I'll. IIH.sili ,sl N V, JiHi. :(7 ••iiii-ril liy till- litiiiii of Ihi- loMpliM.'-

Ain. lii'p. 4!M; /.ii/.<' f.'in it 11. /.'. I'n. "I'lr ili rliiriil in lioiiiililc in I'lhi • 1^ \

V. 1/.//. luM (IH'.I4) 10 In.l. .\|i|i. :>ir,. A. 11 ».(/. »'. it //. It. It. I'll. (Islili .1

37 V K isii; Kirk lull I ilk v. V. ir )<.iA linn. l!t. 14 .\. V. Sii|.|i. |os. \||^M. I

C. if //. It It. I'll. (1S7',»> 7!t .v. Y. JIO; in IJH \. V. li,.!*, J!! \. 1:. IIS; /;,

hininii V. Wishrii It. ('mil. (lH."i:i( H shim v. I'liiimin. It. I. A I'. It. '

N. Y. 17.'>. r>!» Am. Ihf. 47ti: Ihnni v. (Is'i7) .'iH Kan. ilH. ."id |'ui.. ^^.

Wilhiish, SI. I., if /'. It. <'" (HH.'u IH Muiirh v. Hinit Xnillinii It. I'n. ( I > i>

111. .\ii|». 2:l.'>: rliiiiiiin if .1. It. I'll. V. 7.'> .Minn. til. 77 N. W. ."ill: Itnmr: i

liiilliiis (IHlHll ti.-i 111. A|i|i. 112. Wliivl.J. I iiiiiii I'. It. I'll. (ISH.-.i 4 I'tjili. 21. r

Hriiliim v. .S'(. I.iniis, I. M. .(• ,v. It. Par. 2.-il: A. ,./..». if 11. It I'n. v I

fo. (1S71I) Ii Mo. A|i|>. .-tS!!. 1.1'V.rH. /.../ lIHIIlii '.111 Va. IMS. 2.-. S. K ..'

UurliiHiliiii if " '' ''" V. Wnllnri- llliiinis I'. It. I'n. v. Iliiiiis lISIUi .;

(IHS!I| 2H Nili. I7!l. 44 N. W . 22:t. 111. Apii. .VI2: Innhirr v. 1 .11'".".
'

'

Drawliiir-. Ihishi) v. I'liilni' It. if /U</. (IS!i2i I I'.A. t'iv. Ajip. 200. 21 S. W

Co. (isill) S(i Cii. .'i.is, 12 S. K. !i:lS; 421: /». iir-c. T. if II. It. I'n. v. .s'l.,-/..
.

louiKvillr. S. .1. if ''. /.'. I'll- V. /(.(^ < (iMUli Hi foil.. .-I.-.. 20 Pa.'. :l:i!>: /'

(IHtlOl 140 liiil. .'i04. 4.'. V. K. lOH; /,r V. .s'....'/i...i It. I'l. ilSlWi 122 V
1

Korfiilk if »'. It. I'll. V. \iiiiiiiilhi I|s!i2i !MI2. :I0 S. K. 117: ///..i'..v «. /.' ''

8« Va. ..4(1, 14 S. K. :f07. K.ioll,..in.l. /(.i.W..,. ( I'Mll 1 HI III. App. 20.,: !'

O'Meltia v. Iiiiii.w.'< I'ily, SI. 1. A V. It. k liijUt v. Chiiinin. If. if SI. I'. I! '

IIUI
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89. Vehicles other than those used on railways.— Tlio .iitinii li:i~

ImN'M -Ur-tiiiiK il wlici-c tlic liiiiipTiiiis in-iniiiii'iil;ililv was n dclVctivi

hiMkc;' ii drfcr-iivc liii.'liiiiii;-- a -li'ln-tivc lliiup' in ii wliicl.''

90. Appliances designed to support or lift heavy objects.— Tlic nc-

tidU lias hern hiM niaiiil.iinalilc ^vlll re tlic canx' '( ilic iiijiirv \\:,-

tlic ili'fivlivc (•(iiidiiicii of ro]i(s ami oaMrs,' cliaiiis.- licuks,' v\<-

linlts,' rii<ls <l(; 'j;.ic(l Id ?upi"irt a certain w; iulii.' jackscrcws,'' pul-

I!.p. .HiU. :!() ,S. \V. .V.IH; Ctnirrrs V. Minn. :ilO, :; t N. W. ll.t (a U.tyvl «i!.-

WiilHi'.h. SI. I.. .( /'. /'. Co. (ISS(i) 21 iii|M' Mi|.|niitiiiL' a jiilc ill i\<T liaiinn. i

M(i, .\|i|). 21.'! llc\( r >if li:iiii| iMi- itiaiki'd iliint.'iioii- to loii'li willi a niillcii.-l

at ii plaiT «lii'iv it "a-. c'cpvcU'il liv tlir liaiul « lull it. w.i- i-i iiiiiliciiil.

ir.in 111 t.lic -liiinldcri : Unlf. C <( N. A'. -Miiiflni v. I'hillii.x .IsTili 24 Wi'iU.

/,'. r„. V. S,lh,,l,.ii,l I ISSSi 70 Tex. (i2:i. l:c|i. (117. ;!"> I.. T. \'. S. 4, , : ll/,l^7.,-.

H S. \V. 117:! i-.'i-tiiin hand inimi'il I'.v till' v. Muflal llsillj 12 S •. S.-... Cas. 21

"ivin" wav of iUv hsi'V of a liaiul cirl. MMi<-. 4:i I ; Ihick'll \ \liilillr.tr.i- Mf.,.
"

ii') Ihfirliif shirt (drv.— l!c<ovciy Co. (lS(illi 101 .Ma>-. \in : J<iii,in< fi w

was allourd in Hninlsli ii v. Miiiiiciiiiulis ./. />'. II i7v«/i iC Co. (lS!tl ) S7 Mii'li. 4."i:i.

^7/(f( /'. 'o. (lS!i:i) .'i4 Minn. .>04, .")ll 4!l N. W. tllili; Iloiiiliiis v. Chomhris

N W 17l> C'linrkin^'"' can ; .M iinliirh hunj F.iti/uirrriiKj Co. (1!»00) 1!M1 I'.i.

v' OakhiiKl .s. /.. cC- U. i:iri-h-ir II. Co. 47. 4(1 .\tl. 2.V.I
;

Mnrnit v. .\hl, „

(I'MIO) 12S ral. ii, »iO I'ac. 41i!t (vAX (MIOl) 02 Ajip. lliv. .V>.S, 71 N. Y. Su|.]i

.started with ;i Imisic). Hi' l^""'' "f ''» ''"'^^ '»•'"' '""^ '"'"

' )/((/o«)(i V. I'Uiixiint YiiUitt foul ii'dnccd alioiil a tliird in lliic.knc" :

To (1SIP2) 8 rt,ati. S."i. :!0 I'ac-. 14!t: Cuiisoinlnlnl he Marli. Co. v. Ao;.r

l/«(//iii'-s- V. Vlhjiiiilil (ISO.-)) 3 S(;. (ISSS) 20 III. .\pi>. 400; Ih.ffm^in v.

S(^<* Cas. 3d scrios, .">Oll. Jlirl.ln.soii (IssS) 31 W
.
Va. 142. S.

-Iliiiirr V. Sihroiil'i- (IS'.IH) 21 Iml. K. .'>3. Kvidcncc tliat a iliain l)ioU>' iiii

\ii|i 'S, .')1 N. K. :i7ll. ''•''' " strain oidy one tciiili of tli;it

' llun'i'' y.'lioSiiKiii-i ro.(l!IOO)10:?X. whuh. aiMordin.i: to cxpeil te-liniony.

Y 4(il )' S. v.. 7:iS. Kevcr-iii^' (IS'.tS) one of that. >i/c -lioiild bear, if made -f

27 Slip Div. ii70. '>d N. Y. Siipp. 4.">7. tln^ lie>t material, will justify a ennrlii

'
'Ciiiiniil S. S. Cu. V. C.i/vi/ ilSSO) sion by a jury that the chain wa- do-

ll'l V S 'M.") :iO L. od. .'!.')4. 7 Sup. C't. fet'tive. l>r tlniff v. \iir York C. d II.

Itep 1300: Srnior \. Wanl (Is-V.t) 1 J{. Co. (1S7!)) 70 N. Y. 12.-.. "
I !i

Kl & Kl 3S.-). 2S I,. .T. (.1. 1!. X. S. 13!t. amount of strain spoken of |l)y tlie e\

.) .hir N. S. 172, 7 Week. T.ep. 201; perl.s] is fontemidaled to U' ap|.Ii..l

J'irni y- h'iik<tls (1>*T0) .-)•"> 111. 234; when the .diaiii is new, either l.y h>

Thc'l'lidiiix (ISSS) 34 Ked. 700; Wo.nl draidic pressure, or a dead wei.L'hI. aii-l

V I'il/iili' {1SS7) 20 N. 1!. IJep. 210; not in the mode in wliieli the eh.iiii i-

The CaruliiKi (ISSO) .30 Fed. IIO: The u-ed or a ear. Its use would naliiially

I'thilnil (1S!)!M '.to Fed. 44il : llniiiii- weaken its ]iower of roistaiu-e, and

can V L'liion \V<ireh<,iis,- Co. (ISOO) 3 there is no oldi.L'atiim to k(H'p it up t^i

\pp biv. (lis. 73 N. \. S. K. 7."i3. 3S it.s maxiniuin streii^rtli, and heme ih.'

NY Suiip. 272: OcKni S. S. Co. v. Mul- breakinj.' mijiht have been from n;iini;il

theirs (IS'.Hti 80 Oa. 41S. 12 S. K. 1132; and unforeseen eau-es. lint the-e u. !•

Mrlluiiioii V. llvnllii (IS'.IS) ISO Pa. eoii-ideralions for the jury.''

V"l 41) Ml AW; liriier v. It'iill (18!»7) = .s>/i<r v. Smith liontun Iron C<,.

'JO Venn. 303. 41 S. W. 44.-.; liolrr v. (ISS.".) 138 Mass. 42(i.

MholuH'i Viillr,, n. Co. (ISSO) 9.-. Pa. ' Paiiiloii v. .Yocrt-rn C. P. (''

211, 40 Am. Itep. 034; Yair v. Whit- (ISSO) 83 >f. Y. 7: KiUmnn v. /,'"'•.'

iiioi-e (1001) 107 N. Y. OO.-), ()0 X. E. I'almrr ii Sloii fihiiibidlilhiij ti M'Uij' I!.

ll-'3 Mlirmim- (1800) 4ti App. Div. Co. (lOOO) 42 ('. C. A. 2S1. lo2 Ld
4-'> '(if X. Y. Supp. 731 (eablo support- 224; Dojilf'.. ^Vhite (ISOO) Anp.

inj ileniek broke): The Perxi'in Mon- Div. ,.21. 35 X. Y. Supp. 7U0. 41 X. i.

aivh (lsl'2) 40 Fed. (iOn (wire n.pe Supp. 02S.

used as a ^'uy of a derriek gave way) ;
' .Uoiniihnn v. Tlillfi Co. (ISSS) ll'l

A.ihleii Wire' Co. v. Mireirr (IS!.,-.) 01 Ma^s. ,-.S(., 10 X. K. .574.

111. App. 485 (similar aecidem,) : Steeii ' Keiiiiedy v. Chieafio, M. d St. I' K-

V. St. Paul i D. Ii. Co. (lsS7i 37 Co. (131)1) i^i Miim. 227, 5S X. U
.

t-
<
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Ic.v.s mimI llicir iifUirlii,i,.|,t>,' ji,u-.Ts.—,.,,„triv;in.T.s f..r h.adiny
vliccls on ;| iMJlwiiy ciir,'*

—

il;lli'll<'S oil l,o\rs/'

91. Elevators.— (Sv also ;> T.".. .a,m'. ) -An emplovr „kiv 1k> licl.I

Ii:iM<' \\ ill.' sMt'cfv iloviccs wliirli li,. i. l„,|in,| to i.n'vi.lc for an elc-
vaior .Ic-i-iiid tor tin. „.<( of lii> -..rvanN |,ro\v drfcriivc' Tlir cni-
jilovci- iinist also ivsjiond in (iaiiiaucs if an (•l.-\ :ii,.i-, whidi is oiilicr
(•oiisii-iicKil s|«ciallv for 111,. fonvcvaiH-,. ,,f the ,-rrvaiits. or \vlii,.||.

lli..ii;;Ii coiislnifK.l jirimarily for tl,,. carriap- ..f fivi-lji, is nl-o use,!.

Willi liis ac<|iii(>cciic<., for tli(- convovaiicL' of scrvanis, i? in ;iny oiIkt
\\:\\- aliiionnally ilaniicroiis to iisc.-

92. Vessels subjected to the pressure of steam.— f Soo also 5 «s
,v//y//'a.)—A servant may maintain an ai-tiou for injuries caiisiHl by

'lss!i| l.-,(i ^fiis*. 12.-,, 22 \. K. fi.11,

\\ liir,. it iippriiis thiit a scnilil.iii^' irjij

u;i- (.hli-,.,|. in |i,.i- „ciik. to ii-c. .1 lii'tc.l

fivJLilit, clcv.iloi-. wliiili WHS a iiKiViiMc
lilMlliiiiii uilh iiDii ^iiiinls on the si.U'-
uliicli (li.l not icaili to the lloor. hut l.'ft.

-ini.e fiioii;;!! f,,r ;i t',)ot to |.ass iimlir
tlicMi, iukI at tlio tinir of tilt- ai'ci.Iint.
it IiacI swavcd to oiif ^ido mid tillod
oxer, anil .-he was tlnoun down, and
liiT foot passed under tli,- L'uard. and
she was injured, the di'feiidant. is liahlc,
the eh'vator liein;; unlilled for fhp safi.
1rans|iortatioii of human heinjrs, .1/,..

Kiiiiiir V, hih/iilliin ( 1 SS7 ; Pa,!"] I Atl,
tiU, Kor other eases where injuries
<an-ed hy deferti\(. (di'valors were lield
iu-tionah1|., ,see /Vi/V///, v, />i.rnn ( 1 S,-,2

)

14 .'^e, Se^s, (as. 2d series, !l.-,:t
; U/o7e

I'lir y. Voff.ill (1S|!I| 12 Se, ,S|.ss. Cas,
2il series. 4;i4; If'i.is \. fnisx (ISlKli 17
Out. Apii, ]!(]). 2!t: Midnqor v. /,;i,l

M. if fo. MSIMI) 17,S 111. 4(i4, .-,;( \ j.;

.i2;i: Vnii.ii Sh'iir Cn^r ('„. v. Hli,nhiiirr
(ISIIS) 7.-) 111. App. .'i.-.S; lli/voH V. Wil.
linms (I'.KHI) 22 Ky. 1., I!ep. .->(i7. ."iS S.
\V. 444; liinllri) v. Tnirlirhl (1S1I2I 4!t

^Fo. App. 214; nmrii, V. Ilrniniii,
( isito) ;ii \. V, s, i;, i7!i, <i -V. V. sup,>.
722; l.rliti,,! V. Ili(u-ii (lltdll) 4!) .\pp,
l)iv. 111. C'i \. V. .Supp, 21)4; Hurl v.

\riiiiiiirrii (18SS) r.o llun. :m->. .•} X. Y.
.'^iipp, 227: fiiiilhni Ilniiin/i ('„. v.
/;<;». r (1S!);() ,-)() Ohio St, r,ni), ;),-> \', K,
"),"); ./(ihii.y,,,! V, Aninnir ( I SS:!) IS T'Vd,
4!MI; nv/,/,/i V, Hn{>ili i:i,rlrir lAnht
Cii. (ISslI) 7.') Mich, 2i;H. 41 X, \V, 2li!t

(the wire rope of an elevator liad he-
eoiiie luolieu and i iL'-red i : .{iiihi^ai, v,

lliVHii (IS'J'J) lUl Wis, Jl'J, 77 N. W.

^ li'iillliiilil Oiililir Shiiir Cii v /V|(7-
/i;.« (1.S114, 11 Ind. App. US. .-f.l X. K,
!l(i,

' A'l/iH V, .S'iioV/i (lss2i Si) X, V, 37,-).

.Mlirniinj; 2.'> llun. 14ii (parts were of
uiieipial liMV;.'(h. ulieri' they should liave
tiiii eipial; joints wiu'e loose and in-
linii. wheie they -houhl have been ti;;ht
and -leady; and ;.'ri|) iron was so
lihuiled th.il it Wiaild not hold i

.

No// v. Jloiiiiiiiiiii //»•/» (,'o. (IHOI) 2
(Int. I,. Kep. (C. A.) GO.

' llitlilisruiiiljc V. Cdincnm (liMMI) 1(11

X. Y. ();!7, ."«7 X. K. 11(14. Alllrniini,'
I ISIIS) 3.1 App, ])iv. .")(!!. .-).-) .V. Y. Supp.
127: HiiUimun- Hunt it .S7/oe Mfij. Co.
V, ./amar (I'.tOl) !i;i Md, 4(14, 411 Atl,
847.

• .\s where it suddi'tily jumps up .sev-

eral inches after luiii:,' ljrou,Ldit to a levid
uilh a tloor. Ml III IS Smis v. I'lillc

il'.iol) !t|l Va. .-ts.-,, :!S S. K, 17S, Or
tlio snpportiiifr ealile or chain is d|.f<.ct-

ive. Ilnii-f V. /{/(/// (1SI)7) !l!l Tenn
m. 4! S, \V. 44,-1

: Miilni, v, h'lioilc Is-
hii„> I.iiciiiniiliiv Wnrl.n ( 1 SS.5 ) 14 R,
I. 204; l':i/(li>ii V, Slrirurt (IS,"/.")) 2
Mmc,|. II. I,. Cas. ,10; Kiichir v, I'niihil
ijs;ir> 1(1 App, lliv, 120. 4."i X. Y'. Supp,
l'72. Or the spring intended to close
aa eli'V.itor j^ate automatically does not
ail properly, l.arkin v, M'tixhiiuitcni
\l:lls C„. (18!l!t) 4,-) App, Div, C, (il X,
^. Supp, 01, Or tlie ea<.'e runs so loose-
ly on the >Tiiides that the catches act so
as to stop it witli danj.'erous suildi'U-
II'—^. M(i)iiiiim V. Iliilliuii It. i(- r. Mill.

• (lS!t7) 15 Utah. .-):i4. .)() I'ac. S14.
(he l)rake oontrollin;; the descent of
i.oist.in^ apparatus heeonies less ef-

I'luc hy wear, and fails to perform its
fuiicliuna. Myers v. Hudson Iron Co.
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tlio (Icrci-iivc (•.iiiciiiiiMi (if A linilcr,' (ir nf n Viilxc," or nf flic sIcmih

ilriiiii r.ii|iiiliii| liv ilic l)uil( r/ m' ul' ii l):iri(l wliii-li is clciiiUMl l)v tiim-

iiiiT sli';iin iiilu il.*

Tliiit ill! (\ll:iu^t >|p:mi jiii"' WMs iiiriicd sn as to |iciiiir, in a (l:iii-

iicnnis tlircci idii warniiits a limlini;' nf iiciiiiiiciicc.''

93. Miscellaneous appliances.— iliiiiih.vi rs liavc Imcii licld liahk' fm-

injuries fausc<l l>y :lic ssoftixs-: of the tiinU i- fiirnislicil for a nunil-

lioad;' by sli-ars with a cracked surface;- liy a defective roliway and

defective cliock Idocks in a sawmill:" iiy tlio defective (jnality of tlif»

sjinrs fnrni-iied for (diniliinii electricdii;lit ])oles.^

94. Imperfect attachment of parts of apparatus.— (See also § OT.

note 1, snlid. ( 1 ), iufni.)— >«'ei;li,i;c;ice is inferaliie wliero tlie nie:!ii~

used for lioldiiij;- l<ii;etli<'r tlie several ]iarls of iiistrniiicntiilitit>s are-u

defect ivi- that one of these jjarts is detached, or otherwise chanjic:- ii-

IHPsition, to the injtiry of the servant.*

' I.ihiiili VtilUii Citnt On. v. Ki^zrl jury wlioro a lioiivy oylimlcr fell nwin:;

(IS'.PT) -i."! ('. C. A. .">H(>. .")! U. S. App. to till' L'iviii',' way nf tlic IkiMs whi.h

2ti.'i. SO Ki'il. 470: (lliis.trn v. Il<liiiiiui kcpl il in pliuc. llirKiv v. Mullif s,,„

(ISll-Jl 147 I'n. lil'.l. 2U All. S4:?: H>il- lisiil) 4 M^'cii. It. 1,. (us. 21."). Wli. iv

luril V. jlilcliidvk Mf'l. Co. (1S'.>.'>) 14.") a |iin srciiiiiij.' a liickli- liUiik to lln'

N. ^^ liUI. 40 X. K. lii."!. .MliniiitiL' iii.nnt. nf a derrick wnikcil out. an. I .il

(ISOlii 71 Ilim. .")S2. 24 N. V. Siipp. Inwcil the block ti) fall on |)laiMlill

1101: .Itihiitoit V. Itosliiii d M. rcixiil. Ihiiisldii y. Ilnish (1S!I4| (id \'t. ;i:il. J'l

•r,;i/»/- .(• .*n'. Mill. Co. (ISO.")) lli Mont. .Ml. :iS,\ Wlicio tlic devices by uiii.li

'114, 40 I'ae. 2!IS; ,/()//r.v V. l/<(/ri III I. inn- tlie arms of a derrick were altailicd

hrr Co. (ISO:!) .")S .\rk. 12."). 2:{ S. W. proved defective. Ihirr v. l'ill!.l,nr:i

()7!): ir..(,./s v. Chinioo <( <1. T. It. C. Iliol'ir Co. ( lOOl ) lilS I'a. 1S2. 47 All.

(IHlHil lOS Midi. .-iOll, (II) X. \V. HJH: 070: MiMnhoii v. Mrllolc (1S0!I| 174

/•;./((» v. Itni Ihirt. A.'. It. <( n. I{. Co. Mass. :t20. .")4 X. K. ,S.-)4: Sr.nnl.ll v.

(isOO) 12 .\pp. I)iv. .").">(!, 42 N'. V. Supp. Colinnhid Coiixtr. Co. (10001 ."id \|.)i.

1S8. See al-o cases as to locomotives. Div. .")I2. 04 X. V. Siipp. 2.'!2 : Itirli iiin.n]

in S HS. note 1. stibd. (11. .s"/-/v/. ,{ /*. It. Co. v. IfccuLs (18'.i:ii 07 All.

-Hoix V. (>'•,,/„ .s'. .S'. Co. (1000) .")() 270. 12 So. ISIi. Where a ])ill \\Vw\\

App. Div. 2.")0. 07 N. \. Siipp. 7s2. held Ihi' parts of a machine to.'iihir

' /,V Ciilifoniiii \iir. if linioor. Co. was defi'c.tive. liriulhiirif v. hin'i^l'.'i

(I'lOl) 110 Ked. (170. Colli Co. (ISO:) I 1 .")7 I'a. 2:il. 27 All.

'Crainll V. Thoindfi |1S07) IS .\pp. 400. Wliere a l)in which prevciilcd :i

Div. .")20. 40 X. ^'. Snpp. l;!7 (cxiihwioii hoi-lin;.' a|)paratiis irom fallinj.' out "f

was caused bv the insertion of a plii^ in j.'ear iM'came loose and f<dl out. ' ni""

tliovcntl.
'

Hiiiliir Co. v. 7''-/i.i,i (1000) (12 III.

' ItiiysrII v. I'liiifir Clin Co. (1S07) .\pp. 2.">0. Where the shackle wlii.li

110 Cal. .)27. 4S I'ac. (IKi. held the block of a lioistiiij; app.n..tiis

' />(//v V. /.(< (loot) 107 X. Y. ."):t7. jiiovi'd inaih'ipiate. Thr I'nrn (ls!i:it

00 X. K. 1100, .\llirniin}.' I
ISOO) :l'.l .\pp. .",(1 Fed. 241. Where a <damp. if ii lii

|

Div. ISH. .')- X. V. Snpp. 20.!. been made of iiroper material. \v'

1*11,
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95. Abnormal movements of machinery.— ( Sco iilsu ;; T>:, m.tp 1

.-uImI.s. (J), (12), jiiiil S ^>, iiHtc 1. siiImI. (1). .s-//„vr.)— All ciiiiiluvc,'

I'iiils ill liis (Intv it' lie ;illn\vs iii.icliincrv t.. 1:ill iiiiu MK'li :i ((.iidii ion

tliiit it is ai)t to .stiirt iiiitiuiiiilii-ally.' (Ji- sciinc pirt of i; ti. move fiir-

tii.T in ii I'crtaiii (liicciioii ili.n, ii >lioiiM do,- or if it *'iii.s to movo
sMli lOtil

96. Changes in the parts of machines.— A Mi\.i;if mav n<M,\(r
dinn:if;<'.s for mi iiijiirv <Mii^<d hy tlio rcinov.il or ultcnitioii of sonift

cssciit.ial ]iart uf a niacliiiii-, wlicn liic <laii:..r of ii>ii;M- it is tlicroliv

iiiatorially iiicivas.Ml.' llcncr, wlialcvor .loririn.' iii:i,v l.r < iitntaincil
;is to tlio oNistciicc of a iliity <,ii tlic pari of tlir cini.loycr to k.(|, daii-

rcroiis iiiacliiiicry (o\cic<l (hc §S 70, 77. .s*//-/v(), tlic ciuidovrr is

jiriiiia facie lial>le for an injury roiilliiij; from the entire or jiartial

iciiiovai of a cover wiiicli had l)een provided. Tlie coiidiiions tliiis

created arc clearly more dain'crons. Iiecanse misleadiiiir. tliaii tliose

t(i wiiicIi the servant is exposed when there lias never iieen a cover at
all. Ill such cases, therefore, the rijiht to maintain tlie aelioii i-^ com
i'icfc, and can only he defeared hy siiowiiii;- that lie niiderslood and
<lililH"rately encountered the specific risks arising from tiie chan>>cd
i'irctiiiistances.2

a licavy piece of shafting fell out nf its sive ileinc-ion of a nieiiM iiliiii..er on
sii|i|iorl<. foi,illH„nr V. Ilnnl/i ns'MO ;i I., i.k-i.i:ikin- niacliiiie i

.

1,.! .\Ias.i. 4(10. ,->;! N. K. !l|.-,. Ulieiv a ' .s„ ,// v. /•««/,/ (IS'.Ml) l(i;{ ||| r,i)

nut wliidi kept an eve 1m. It in pla,,. wa- -14 N. K. s.tT (H,,. l,i„keii tootli of a lo"-
lMi"infr. M„ni,n,iith \li,i. <(• Mf,,. <;,. ulieel iaii-e,l tnckle to ierk and tliroTv

y
_/;,7,y,/ 1 18114 1 its III. .-,.'1. .-j,; \. ]:, ont a loa.l of himl,,.,. „|,i,.l, „a. l„.i„.r

III. Where a defect in a Hater spout lioisteil): Ahhisnn. T. i(- N. /•. /,' Co
u-ed for fillinj; enL'iiH's. wlietlier caused v. l/cA.c ( l.SSTi 37 Kail. ."iHi', l."> I'ac
l.y the need of liavini; the nnts in the 4S4 (a fianie in which ji saw was set
apparatus for lowering; and lai-iie,' it did not |i<dd it finiilv. l>nt allowed it
looM^ned. or from a l.roki'ii pulley, to vil.raie. llie coiiMM'pience liein" that
cai:sed it to fall suddenly iifler it had d Idock of wood wa- •kicked." and
hen raised. '/..;-/.< ,( />. /,'. (•„. v. threw the servant's wri-l against the
Cnu- (1S!I.3) ;! T.'\. Civ. App. 2llli. '22 saw).
^, \\'- "-**• '/'/./7,„ V. Kn.lri.StollI I.tiinhry Co.

MiitDiin V. r<,i,,irrli<„t Ifiirr l.iiir- {1SII7) 7J M„, \|,,, ;jii!)- l/,,/,./- y
l"r Co. (1S!I|» l.->4 Mass. 4ns. is .\. K. .|/,„/„„ ,|ih>|, ii2 Kan. .S70. (i4 I'ae!
•ti-J

; IhiiiiiliKf V. Itroiiii ilsiili |."i4 lid'l,

Ma-s. 21. 27 \. K. lo.".; «/'(»^,» v. /»r,/./ - WnoHlhi v. Ihiliith l.nmhrr Co
USUI

I Hill Mo. (U. 7li. IS S. \V. 11411 (1SS7I ;!7 .Minn. |.-,.t. :!:! .\. W. .vi'
ihclliny: was lialili' to -lip. ami thu- set (.(.veriuL' left oil f(,r tuo wceksi ; I/,,/.
machinery in motion williout a move //,, v. Smllfin Mill c,,. ( I S!i:i | .-,;{

iiiciit of the apparates oro- idei" for that .Minn. 2!l. r>r, N. W. 111.", (some of cov-
Jiurposejj //c»r/.c • 'or/,- ( 111(11

i 24 erin- reinoicl
) ; Cirnr v. rhiisli,,,,

Wn-h. .").)(). ti4 Pa .; lldiinniii v. (|SS7) .•i4 .Minn. ;!!t7, 2li \ \\ S :i(i

llrrniKii} d- S. <;,ril,ii,r To. (IfllMl) 22 Minn. 41.), Ill .\. \V. 4.->7 (similar
l\y. I,. He|>. 770. .".8 S. \V. 7!t.S. factsi: .l/„,v^„ v. I.,r,nin„fl (|S!I|) 47
'McMUhnt V. liiiiin I'lr^sliriil: Kan. .ili. 27 I'ae. 122 icover left off of

lV.,//,» (1879) ti Mo. App. 434 (e.\ees- cogs that were usually eoveied).

'

'..Ii

« '*
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Still Tnoro rlciirlv is in'^iliiiciicc iiilmiMc wlicic tlio cover of iln

niiicliiiicfv liiid il-clt' Id'fniiic il<t'( ('tivo.-*

97. Structures.— (Sec nls.i § ?;•, .s(,y//',.) Sinn'turcs nro onusi,!

ti'cd to 1k' d<'t"<"<'tiv(' if, citiicr \>\ rciisun i>f tiic Isul (iii.ilitv of ilic inn

toriiils, or tlu^ unskilful uiiuincr in wliidi ilicv iirr put lu^rctiicr ar

t^ccurcd ill their |Misiti<>ii, t'lny art' iin.'ililf tn su|i|i(irt ilii' pressures iiinl

ntlior Ptrains to wliii'li tliey aro subji'i-teil, while they are lu-iiifi erect

0(1, (ir after they have lieeii put into use as a part ef the master's

l)lant.' I>ut the rifj;ht of re<-ov< ry in cases of this tyjic is f^reaily

'KiUiit V. Silirr SiiiiiHi Hhiirliiiiii iC (2) Pofls, ;i(,7< .«. ric. Mrllomili! v.

rtiiriini Vu. IIH7S) \> W. I. ll.'. Ml All fi.xtiil Tihu. Co. (111(H)) 'll 1!. I. KM. Li

llc|). Cil-'); S.iifl <0 Cil. V. Ih'liillhr,. All. 4117 ( Iclc^'lllpll lielc Willi (IrfiiliM'

lliMIl: Nell.) Ni! \, W. 000. licviTsiiij; cio-s iirin ) : A'sm i I'oiiiihi lUirtrir Ci,.

iiiilL.'iii.T( in (1!M)()) tlO .Nell. 7S4. H4 \. v, Ktlhi (1S07) (10 X. .1. 1.. :)Oii. M All.

\V. L^tO. f!10. AHiiiiicd ir. (it X. .1. I,. JHO, 41 All

Mil Sriiffrilds. sliniiiiiis. jilnlfarm^, HI') (similar poiiilition I ; .Inirls v.

etc.- Uiilii ris y. Smilli lts:>7l 2 llinlsl. yoilhrni .V. Y. Mnrblr Co. (i;iOOi :i"i

& \. Ji:!. :t .liir. v. S. 4(iO. idl,. .1. Kxcli. Ajip. Div. 272. (17 N. Y. .Siipp. 7S nl,,.

.\. S. ;tr.t: W'ihh V. Hill I' if (IS(1,">) 4 iiiii /i. of ii (Icniik \vm toiii|Misi.il of i.i

V\<-\. & V. (ll.'i; Wrxllitiiil (liil'l Coin ten tiriilxTi; Tniiiiur v. I'liilmli liilim J

Mitirx Co. (loooi 41 c. C. .\. r.i:l. lot H. n. Co. (ISIIO) i:i7 Til. 14S, 20 All.

Fed. ,")!l: Mtuifimi v. Iloiimi (1S70I 78 (1.12 (t.iU pole not siillii-iciilly <riiV(il . ;

X. Y. tll.'i: Itriniiui V. Slrimniii llsS(i) yfi7,-.r v. .Vcir York. O. if If. A'. '•..

101 X. Y. .>47. .> N. K. 440; .i/,(/oH.' v. (1001) 64 App. Div. 3.".7. 72 X. Y. Snp;.

H'llliiiiKiii (1H7.')I (1 'I'lioiiip. & ('. 1, 3 1(18 Mcli';;iapli pole not. prop<-rl.v IKr.l

Hull. ").'):). liivi'i-c'il ill (1S7HI (14 X. Y. in the ^'roiinil): Mil.raii Cniinlii Ci/

.5. 21 Ani.1!cp..'>7:i.liiit not .n llii-; point

:

Co. v. l/'-lri/ (ISOOi :i8 111. App. I.'S

Chiipiiiiiii V. Soiitlurii I'. Co. (iso.'i) 12 (impel fi'il.ly si'iMiicil post in a iiiiin .

I'tiili. .'!0. 41 I'iic. ."i.'il : Tiroiiiiii V. Sniff (3) lliiihii.". ilitiiijiiaiiK. rtr. -liir.-.!!

(180.-)! 1(13 Mas-. 273. 30 N. K. 1018 v. l.<i,o,nii Mffi. Co. ( ISIll i 48 Mr. 11::.

(hemlock linaiil-i sii))plie.l in eolil 77 Am. Dee. 212: Itumrtt v. .s/'i»,/.i- '

wentlier. ii lime when tliey nic very apt, I'hile f.'/</.v.v Co. (1803) l.'>8 Pa. 12ii -T

lo Im> brittle) ; lldirorlliy.Sirirrs'.Mffi. Atl. 874 (a harrier on a plank » i!',

Co. (1802) 87 Iowa. 7ti.'). .il X. W. (18. over a pit. not replaei'il after it hail li.u

(12 X. W. 32.'): .1)7,' cso/i v. Ihiiiii.<ton taken aH;:y) : l.oiiixrillr if C. I'm'.'

(187.")) 117 Mass. 407: l-ildii v. .{itrorn Co. v. .svi »'i , <7.s (M'OO) 22 Ky. 1/. !: I'

Iron Min. Co. (1.800) 81 Miili. .".48. 4(1 070. ."lO S. \V. 3 (ei:.'ht steamlio.it li.ml-

X. \V. 17; /7.I//III V. Vnion liridni' Co. re(piire(l t.o i:ii out r.ver a river on :i

(1800) 42 Mo. .\pp. .">20; -lohnxon v. poplar ]ilaiik il inrlies wide, 3i imln-

llilliii'iliiini lliiii Iwjiior. Co. (180(11 13 Ihiek. and 1(1 fei't lon^) : Lnfiim !'

Wash.' 4.".."). 13 I'ae. 370: .Mr.rnmlrr Ih,i- lii-i,l,,r Co. v. O/.v » (1001) 47 C C. A.

^\^oyl;s V. /i'oH;o.v.ve (I8O.-1) .-)7 X. J. L. 3(17. '.'^ L. R. A. 33. 108 Fed. 33.-) 1111-

700. :>2 .\tl. 373 (a r.iilin.i; on a plat- safe tiinliers furnished for a f;il-e

form ftave wav): Sini-il v. Oilnniih wfiik).

Iron Co. (180.81 IIH Mich. UO. 74 X. (4) Irr .«liilr.--Flnl: v. /(- « 1/-/ •

-

\V. 488: llnlhin v. Ilillon Uri,li,r h;- Co. (1802) 84 If wa. 321, .'il N. U.

Conylr. Co. (18!l!l) 42 .Vpj). Div. 400. 1.").") (defective supports )

.

.'iO X. Y. S)ipp. 272: Cliicmio cO .1. A". (.'>) Wlinliur cisiini.— lliiirl.r v. /.7//v

Co. V. Moromii I|S07) 170 111. .•>20. 48 (1001) 110 Wis. .-,32. 8(1 X. \V. 171.

N. v.. 0."i3. .\Hirn n;; (180(1) (17 111. .\pp. (d) Hooni liidlt out from lli< irnH >>'

(118; /)ol/^• V. MiKKoiiri. K . if 7'. 7')-».s7 11 foitoni.— li}iiin v. I'onlrr I
IMIJ i 21

Co. (1807) 140 Mo. 1 41 S. \V. 2."m: X. V. 410. S2 Am. Dee. 31.-..

Corhnin v. .V<'.«.v ilOOO, 40 .\pp. Div. (7) h'oof .- dnri til v. Kinii llsiii: (i

223. (12 X. Y. Siipp. 1088 (lialile I0 col- .\pp. Div. 443. 41 X. Y. Siipp. 113:! --iv-

lapse): l.crlnnnn v. Iloojiir (IS'.IO) ."12 :iiit fell tliioii;;)! skyliL'ht wliili' s|,,,\,'I

N J L. 253, 19 Atl. . lo (similar in;; oir the snow ) ; /;»</v7;ohi v. .1 s7,; ,'c'

facta). Iron of H. Co. (1894) 87 Wis. lOil, oi
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•lllllliti.Ml l,v II,,. .i,„.t,i,ic in 1,.. ,li-,.„-M.,| i„ n hU'Y clMl.t,.,- r.NXXII )
:'s t.. tl„. n,.„li.iMlii.v ,,f t|„. n,n-h r I',,,- ,|„, ,„..li.,,„.,, ,,, ...n;,„,, j,,'

•xrrutiMii il„. ,|,,.,il, .,f ii,r u. rk. In ,|,.i,Mi„^ ,i„,r, !„ is U„n„l
lu iMkf nil., ;,.v.,ni,i lii,. ;„'ii..ii ..i' III,. ..Innnilv- S,c. -rnriMllv. ^
III, //(/.s/. ' '

98. Injuries caused by falling rocks, earth slides, etc.— X.-li-mct.
i> iiii'cniMc .vi,MV a tivnrh is i„,t :nl,.,|„.,,,,| ,- .|„,,,,1 ,,, .„|,..;~|„~| i„
<Ms.v^ NVIUT,. ii„. n.luiv .,,• ,1„. ..,il u|,i,.|, is i„.inn. ..x,.,,,,!.,! rr-mirfs
"'"'' ^ P'''"-.llil ' nr w|„ IV li„ ,,.,, Is ,,r si,|,S ,,f -lufls. ,,|,SSM.VS
"nilM.Js,,,!' ..„(!•!.> ill ,„!,„-;,.,. ii, Hlrj, ;, , |i,i,,„ ;!,,„ ,|"„, .„,,'. jj.,;

I.I'' to tali nf any moMi.nt ;- m- „!,. ,v m,!,..,,,,,,. m.-a-Mivs mv not ta]<e,

M'\o,iii,,;i (lllill ) !)4 111. Ai.ii. ISS
. lii 1 ^' .- , ' '

I'p. ••ilL' III. ,,• 1,1;, .|i,,^, ,.|„„. 1,^. ,.„.

li'Mc,.,! (.1,,. ,\:tw^,.r. „,„l ,r,.„|,. it „„„,.

(ISJJ) 41 App. U,v. 3M-, 58 X. Y. .S„H.. (IS'Jiij Uo 111. A,,,,, .'m; y,,,,;,.; l .
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to priifi'ff s( rviiiits from flir <liiii?:i rs crciilfil l\v a liaiik nf caiili,

gravel, etc., wliicli is in jii'iicc-s nt licinj; cxravnicii.''

liiit iIh' MTvaiil's riiiiii 111' rccuvcrv I'nr iiijiiiio due tu iiculijicini

if llii-t ilrsci'ipliiiii is ill siiiiic ciiiirts vcrv ciiiisidcralily (|iialifi('i| li\

till' ciiiisinii'liiiii iml ii|»iii till' ijiirtriiii' lliat a iiiiistcr is imi lialilc im-

lir<;ii^(lici' ill ihc cxcrlllinli nf llic tlclaiis nf tlic Wi.rli. Sec ('lia|ilri

XXXII., I>iisl.

99. —by other heavy substances.— An ai'tinn may lie niaintaincl.

wlliTC, iiwinii tn (ill' lic;;lii;(li.-c nf tilC I'lll] ilnvrr. n iicaxy niijrct i.s ]iUI

nr irfl ill siicli a sitiiaiinii ijijit, as a result eiilier nf jiliysical laws nr

of tiie ai'tinii nf eiiiiiliiyees wliicli may I'easniialdy he aiili('i|iatei| im

iler llie cireiiiiistaiiees, it is liaide t4i 1m' set ill iimtinii, ami tliiis iiii

|K'i'il tlie safety nf ]ier>iiiis wnrkiiijjf under nr ni'ar it.'

To. V. //«/(.</ (IST.'il 77 111. tiS: llnnliii ' O'lhixt,,!! v. I'n.nni (iH'liJi 1:,.;

V. I'lilifiiiniii Hiiili/r it- fiiitslr. In. Muss. .">27, .'tl \, K. tiS.'i ; i'.tU.Uii \. \a
I l.s'.iiii IJ7 Ci.l. i.vi. 47 \.. It. .\. •">a7. /i«./i<(/ fihi ,l- o. /,'. <\i. ( i«!iii jiiii r.ii

M l':ir. .'177: Siniiiimiii Miii. .( Mill I'li. )iHI. :!4 I'm-. 7^11; I'luil-nr v. Tilhi / ^.^

V. Srhililil (IM'.MIl I.-, Cr.lci. I!I7. J.') Pile. /. c /,.-)( ]lii,. i'n. (ISS.'.! lilt N. V. liils,

fSIt (roof nut tiir.lifri'cl I : Itmins v. I.iii- J N. K. -21; /(. /i/i< v. Cliiniq,,, /{, /. ,(

<;.« (IS'tl) Ii7 Ind. .-.II, 211 .\. K. •ilO; i', Jl. r„. (Isii^i :iii l,.tt;i, :,Z: CUlr,,.,,,

lAiiliiii ('mil if Mill. Co. V. I'll mini Aiiihisiiii I'nisiil Itiirl; I'n. v. .So/i/.o

(IS'Mi) 1.-. Iml. .\|.|.. (1!». 4;t N. K. ImI: ninl.- (IsUlM 4.1 III. ,\pi>. .'lU lli;iiik «,i-

Ciirsnn \. Ciiiil Hill ('mil Cn. llsil7l 101 iiiiili'i'iiiiiii'il to .i ^ri'i'.iti'r cxlciil. tliaii

lowii, 224. 7(1 N'. K. \H:t (i(nk» fi'll nil iisiLil).

cur traik anil nlistmrti'il it l ; l-'nimiiii ''Mir siTvant irinvirrd wlirrc (lie in

V. .Villi Cuillir ('mil Co. (IIMII; Mint.) jury was caiisi.i; by till- fall nf the fnl

(i4 I'ar. :U7 ; hmiiiiii Kliilric Ci>. v. Inwin;: nlijiitlH: lluanls ii-cd to cux.t

l.iiiiflhliii (l.Sil.M 4.'> .Ni'li, 4111, li.S \. W. <lir iiipjiijl' of a luiililini; in i-oiii-i' i.f

!t41 (-ll|p|i<irts of roiif inaili(|iiati') ; i-irct ion. am! Irft ill a loosi' cipnililicii.

Tillirrliiii V. I'liii il Sliiirs Toll- Co. Wliihiiii it .V. Co. v. O'Uiiiirhr (IS'.isi

( l,S!l!M 41 .\p|i. Div. til:t. .-lS \. V. Sii|(|). 172 111. 177. .>0 X. K. -.MJ, .\ lai^c

.Vi ; W'llliloii Cmil Co. V. Siiiilh ( liHIl I stone not aili'i|nati'lv )iii>p|M'i|. Illoinlin

d.') Ohio St. 711. .>.) I.. R. .\. "'.I, til \, ]:. V. OoliHf (Jioiir,/ V'o. (1H1I4) II In.l.

143 (roof fi'll into ili-irpair. a-id was .\]ip. :t!l.-i. :t7 \, K. 812. A dri'<s fmiii

liri>u;.'lit down l>y tin- romii>»io'i of a Minu'tiinrs fxpn-nl to a stron;; ihanL'li'

lilasl I , I i(/i( v.vr V. Ciilshiirii Cool Co. on till' top of a sliow case, Hliicli w,i-

(lSii;i) l.-iil I'a. 40:i. 2S Atl. 2IMI: Tri- not iirotcitcil liv a railinij. fV;,<;»,/.;/i

hdii V. Uiool.hiii l.riiil Mill. Co. llHSii) V, O'Srill (limii) 1(11 N. Y. (i.->7, >7 \.

4 (ta'i. 4i;.S. 11 I'ac. 012 ( want of inop- K, 11(10. Allirinini; (ISIIH) 27 App. Div.

or ! iinliiriiiL'l ; Ciiiiiiiiiiiliniii v. In ion I'. 4S. .50 X. Y. Siipp, 207. A Imard l;ii 1

If. Co. (1,H,S.'>| 4 rtah, 20(i. 7 I'ai:. 7'.".'> upon a si Miroldin^'. wliicli was friadiiiilly

(pilli.rs siippoitinir roof wiri' rut away shaken olf liy the jar of niaili irix ihmV

till tlit'V wi'ii' smaller tlian was custoni- it. I'ill.iii v. Iliirioinr (lOOl) .I'.l App.
aiy) ; I'oiilrr v. I'lniyiiiil Vnllrii (;.,ii/ Div. :t7S, il'l N. Y. .Supp. 24.'t. .\ w I

Co. (IH'.IHl 10 I'lali. ;t4S, .".2 I'ae, ."liU

:

en lieani placed in a po-itinn of uii-l;il.|i'

ttio-iiiiiiiv V. }iiir Einiliiiiil Tiilr Co, eipiililii'iuin, iSnrl.-ciril: v. .\iioiiiaii

(I'.IOOl 72 Vt. IS], 47 All. s:!.i inline- Itixniil Mj'ii. Co. (ISOD) 7S Mo. App.
owner, wlieii siiikiiif; tlie shaft of a tale 144. The frame of a window which
mine, failed to take out the niixtiire of fell out while a piece of machinery w.i-

tale and ipiartz wliidi separated the tjile IhIiij; moved throii};h it. Cliirniio v.

from the adjacent rock): Ihirix v. Siil f.ihoii (ISOl) 4:i 111. .\|)p. 417. Stmi..!

tiillxliiiiil Colli if Col.-r Co. (ISOOI .'14 on a eopinj;. which, not lieiiif; propi iK

\V. \'a. '.>00. 12 S. K. .|.5!t: SInililriidoif attarlied. fell otr. dilison v. SiiUiI'i'h

V. Kosciithal (1872) 30 Wis. 074. (1805) 104 .Ma>.s. 557, 42 X. K. 110.



I m DKCISIONS AS TO VAUUns APPLtANCES. >M
If tI,P pL.nf itself, or tlu. tl.inps Ik.,..!!..! .,r r.,.nnf.,.t,nv.l an- ,.f

*;'irli n nnlMiv. .„• „i ,. (-...Mlitinn s.. .l..»V,.(ix,.. „.s f., n;-.iU- a ,i,k n( i„-
.M"'.v '-m llvin^r .,, n,||i„. ,,„.|i„,, „ .,,„,, .,,,i^,.^ ^^^ ^^.^^^^^,^ ^^^^^ ^^^^_
<iMK.nlH.rUalN.ri,,;: ih,. ,.la,.t. or l,v ,|..vi«i„^ s- „.• «af..ruanl
"';"'' '"' ;".'."""'^" "'*' l"''"- "* "'^' ^•"I'l-vnuMU ... r as is m,...,,-

I'.-l- iiol M^iiinOy lir,i„.il when -'ii.l.r-
:nv alM.iil to I,. ^., „„ ,|„.,„ /7, ,.,„,,.

y.
//»</.•,, Sl„rr ,t /;„„,„. ,.„ Ilsiliii

I"; M". .'I. .'t; S. W. II.V P,„j,...|i„-
i'"k. Ill ,1 (|ii,mv. MrMilliiii ]l,iil,l,.<. y. IthiH i ls!i((, sii IVnii. IIH. UV W. 47!l. A Lux ii„,„.|f,.Hlv „.,-,ir..,l.
hniiiimi sii.ii, r„. V. shiiiiii' f\H\y,\) 7
I'l'l Al,,, ,-,.i:). ;i» X. K. lout. \\|,..,„,
\\\u<h liail iicciiiMiiIalid (III till' siili' „f
i[ I'll! Ill Whi.ll ll„. „.lV.Mll «„- »..lkill;r.
M'l.'iiriii V. i;„lnil \,n„i,iit It f'„
HMMII \l\\ \. ^. .jsi, 2.-, N, K ;)7;,'

All aiviiiniihilioii of in. iiii,| sii.m" ,,„
'^

n">f. h„,j„l V. I',„i,l,\ Uiiiilc (ls:i!M
•!« N. It. I!,.|,. .-,s|. Kiiijriii,.,im „f ni,.
in ,1 pile, |MMii,>ii.s of uliicli h,.|i- ln.iii'f
n.iiM.v..,!. Illi,„.i„ SIrrI r„. V. N,A,"
vnt„.,irsl;i (IK'.III) |(J2 111. .147. 44 >; y
'>:ii. liil;;-. of c.ilM.Mt wliiih sliiui,.,!
ci"»li owiiijr to tl... in..;riil,.r -iiifa.r of
the lloor. I'diie \. \„u,ihli,„ niMll , (i:j
A|.|.. Div. .-ITT. 71 N. I . Siipp. -ifl.l.

'Ir.i not pio|»Tly staikril. Trrnx ,t V
l>. /.'. Co. V. />/(„/< (ISII7) 17 \\\ Civ'
A|.|.. M77. 41 S. W. 4N,S. A iiiiiiiii;.- ,,.ni-
J'iiriv IS li.iM,. foi- injury to a woikipiiiii
l.v III,, fail of >i stoii.. from a slop,. ihkUt
vlii.li li,. is s..t I,-, work, «h..r,. |„. .|,„.s
r..l known that |i..|,l,|..s ami s|„i„.s in
"iiii-iial imiiihcrs liavc lM.<.n falliii" tli,.|.'
'Innn- tl... ,lay, l,„t t.liis fa.-t is known
lo 111,. siip,.rint..n,l..'.' >f tt<. miiip. «|,o
!'"'"''- '"I" '" "" ' 'loiit fir>t

'"^"'-V'"'
"•""'• -r Likinff

iiny oiiH.r pro.-a • - .,.v,.,t acri"
';''"', /''"'-'-•' I' ',„„ Mi„.

V',
''^"•" '-"< • .•!. w. iin,

Mill null;;, wiilioin lit, (!s!i:;i .-,4

j^l" AjM,. 471-,. It lias l„.,.n li,.],! not I0
« ii.'L:li,^'..nt to pil.. |,„,,nls of ,iii,.,Mial

,"-"'/" •'!'< t.l n.ls ai.. cv.'n on tin-
fi"-,- -if til., pil,.. ami tia.v proj,.,t ov,.r
™li other oil til,, liaik of th,. pih,
\\,llt,rh(r V. I'ltrlriihir (UMIOj 17,-,
M:i--. Is.-,. .-,.-1 X. K. SI14.

-i;:, 1,1,1,1,1.^ In,,, Co. V. h:ii;,„n csici.
i" \a. •>4-l. 17 S. K. H!.0: s,„ith v.
I.<;h:r,„;„„l Mfi,^ r„. (IIIIMII ,-,IJ \„p
"V. ..-'s. ,17 X. V. s„p;, ,-,:i;!; ,/•,,.,;,;.„
» '.on,.v (l.SilO) .-, s,.. .S,.s<. Cas. 4|h
*rn;^ J4U; ChtHitv V. Oiitaiiu HolUiitj

.;//// ro. ,v.m^) -.7 Oi„. App. T?..p. I.-,.-,.

J/'l/"» V. ir-i//,r I Hill! I ;t Mis,. 474
.'" •^'-

\- ^iipP- .'l^l.'' in Il..|,ar of „.w-
in;; niaihiii.. was so loos,, that thr m.i.,lii.
«lni.k Ih,. «i,|.. „f ,|„. ,,|^„,. ,|,r„„,|,
"'";'' " p. •••III. r..-i,li luinir that it
.n.k... an,l a fia;.- nt lo,|„..,l in plain-IMs |._\,.); Il<,„,,s,,, V. S,ll,„,r lljtol)
"> M-. I'l'.-.. 4!l A.I. 10:1.-, iu..,,|, of iisaw w.r.. til..,l so Ihin that they l.rok,.
aii.l Ih.w oir, Hl,..n th.y .ani,. in'.ontart
".'"',,!'"'," ','= '""•/''I'l V. h,l,n,nt
I. tills r„. iniiMi, 177 .\la.s. |.-,l, .-,H
.\. K. t,!iL> (,,iniiary to •h,. .oimnon
'"'"'',''";. " '

•* "f """ I'l"- "-a.i ns,..|a-a imll..r to hreak th.. M,,u s of a ,lo|lv
liai- l.y whi.h holts w,i, |„.ii|„ ,lri,..ii
"'" " ';.^- »' Il; /'"" V. /,„,-T.VOH-Slums Ml;,. („,

( I'MNIi !I4 .M,. 44.-, 47
.\tl. it:.'4 i;,'rin,l si,,ii.. I.inst 1 ; Jh'1,1
1 "';„, lf,f,,,,,-,„li„,, M.lrh. („, V si„'hl
(H'no, iMIVx. Civ. App. 47l,«O.S.U
.^l!• (spliiii..r th.w oir .,f a .raik...! ami
<hi|.p..,| nvi.tin- liaiiiiii..ri. Th.- <iii,.s-
lioii as t.i Hli..|li,.r tl iittin;; of wirt-s
with nipp,.|s is ,lan;r,. s is f„r th.-
IJiiy. wl,..|,. th..|,. is t..stiiiioiiv, al-
thoiiyli iM..oii.i,i..nt ami .oiilli,t.in.V. that
fia^riii.nls of wir.. ai.. lik..lv to My
oil 11, ..iitiin;- ill that .naiii„.r. '

w.n;l y.
Il'l'll Ml'l. I'll. I IHIIS) I2;t X. C. 248 .'Jl
.S. K 4!!.-, (a s,.rvuiit was iiijur..'<rin"l)ie
i-yo \,y a llyin- pi,.,v of wir... The <„n-
t.-ntion was that .hf..mlant was n.-rli-
K<.nt in allowin;; tli,. win- to 1>.. ,.,it ,Io,p
to Ml,. pasMvay n,...l by ,.|ii|,|„v,.,s 1

I "• ina,t,.r-.s liahility is for tl,,.' juiy
wli.T,. prop..r ariaii;.'.iii,.nts ar,- n,.t
[iia.h. to pi,.v,.nt th,. woikiin.n on the
lnw,.r thHirs of a laiil.iiii;; in •ours,, of
.i,.,Hon troii, l„.i„i.r strink hv h,.avv ar-
Inli.s faliin^r fi tl pjH.r lloors
I iiiiir,;- h,i;i„;i„f roust,: (•„, v. Ihiinll
"!'"i» is'i 111. i-vt. .V.I X V .vn i.'v
i.h.n.-,. U.mliM- to show that ,l..;.,.as',.,l
was ki h.il. whil,. Miixin;.' mortar in a
• .'liar, l.y Ih,. fallinj, .,f „,„„. i,,,,.,, .,„,,
Man,-,, from i.h,. „,,,„.r ,,„rii„n „f tho
I'l'iMin;.. ami that ihiT.. was no s....,,,-,.

'ovi.rin- ,0 pr„t..,t p..r-..ns i...,,iii,.,| t,,
pn.par,. sii.h mortar, is siiilr,i,.nt to si,s.
tiuii a veriiiet tliai the covt.rin-' was d...
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100. Unguarded openi 1(^1.— (Sic § so, siij^rii.') T^r injmii

call-Ill l»_v iilijilliii'iliil iiii'l illii'uM'nil liiicliin;;^ iit' ;i lii' nlv Iciiiimiijii \

iiutiiri>, a (<('iviiiit wmilil iliiiiliili-> !« Ih-IiI, in i\ri'y jnri-ilii'tinn, cii

fillnl tn rt'i'iivcr ilaiiiiipi!*. ii'i'i>|i<i'iivc nf tin' ilm'trinr wliii'li liii|i|ii n-

tn jiri'Vail r.'.-ijH'i'tiii;: iIh' iiia.-tcc':* rip;lit. In inniiiiiiiii ^iirli ii|MiiiiiL'' ii-

n iN'naaiiriit part <>i hU arnmirrincnts.' Uiit. (lie ai'limi lias sunn

tiiiicM failcil ill c-a-i , i,f this clas, mi tin' yi'iiuiiil llial llif niinlinuii,

were iiiciilciital to llic w.irk in pi' unss,- . v jiisiiliid liy tlic iisay;is i,l

tiic Inisiiii'ss.^

ft'clivr, and tlwil ilrfrtiiliint. tinil Ihi-ii ni";;-

lijU'iit. lord V. /.i/^'iMH^tiHl lliiii..'.!-.'.

WlirtliiT tlip iliMfiiilant win lir;.'li;.'illt in

ii(»( |tnivi<liii^ .1 |n(>|MT I'OM'iiii;: for tin*

woikiiirii ciiya;.'i'il in cli;.';.'iii;r ,i li'i'inh

in the lia-M'niiiit of a Iniililiiij;. tlic Hall-<

of which wpfp iK'iiii; taken ilowii. I* a

«lil<'«lion for till' .i'lr.v. whiTr llii' onlv

|iio|p<'tion was a platfonii on to wiiiili

the liriiks wiTi' ilixiliai^'i'il as tiny ui re

ili'tarlii-il. ami tlii- iliil not pxlriiil ii|> lo

till' walls. \\ilL<i(isl.-i V. (I'.i./i/. U'.

Ciirlrr d Siihs (%,. ( I'.Mtl ) lid App. Div.

577, 70 N. Y. Sii|i|i. i.Vl. Nr;.''';fiiif

is not infi'ialili'. wIutc tlii' linldcr will-

hole ami tlif fli'vator willlioic arr loth

pnilrrtoil hy |ilaiikiii!» for tlio )iiir|>o-i'

of pri'vvntiii;; tlu' fall of material-' in a

linihlin); under ereelion. this iMdiin the

iisiinl nietliod of safeijiiarilin;^ tlie work
men. Vnn Onhi, v. .Ir/.-.,, (ISIIH) L>,-

.\pp. Oiv. 1(1(1. ,->() N. V. Siipp. H':!. The
•pie-tion whether He failuie lo ero-s

Ixdt, the "hea.l l)h>, k" of a pile driver

pniployed in piilli'i;; ]iile-i was iie';Ii-

ffeni-p whieh rem li led the master liahle

for the death of an employee from heiiij;

htriiek by a |)i<ci> of the Mock -plit olT

while a "pile was hein^ pulled, w,i- he! I

to J)e for the jniv, upon the te-limony

of a witne-s who eoii-triiited the pile

drivpr tliat he eoii>idire<l it iin-afe to

draw piles with tlip maeliiiie williout

siieh cross holtini;. and of another ex-

p<'rt, that he always used <io-.s holts for

safety, and e\ ideiiie tliat of tin ~ix pile

drivers in the harhor at the time of tlie

aoeident all p\eept the one in <pie-tioii

were cross bolted. .J/(l/;/i»< v. I.niiiluii

t\H'M\) 11.". Cal. (!H, •!(! Pac. Hd.".. .Sep

niso the case* cited in note 4. S 2(1".

' I'n/c V. liiilh Ciiis if I'tirli-ic Co.

(I'MId) 04 Me. 17. 4(1 Atl. 804 (hole

left open in front of tlie l«)iler of vliieh

the plain! iff was (ireinaii). In //</';'(»

V. Smith (IS'.MM 31 \. V. S. II. 7I»K.

N. V. Supp. HHI, iiTovery was allowed

where tlie servant, who was sUinding on

platform of planks laiil upon
I. nil- of the oiioji ili'i'k of a -li.i

di-eelldill;; -lill^

"I

platform of planks laiil uiion tli.

I . IIM-' of the oi ioj

w.i-. -Ii nek hy a

lloiir h'l:-, and Ijinovii into llie li-'d

Ihioii^di an opeiiiii;; ktliieh was ii^nilly

kept coMied. riie la^e i« for the |iin,

where it is averred llial the |il.iiiil ill-.

deei'deiit ".I- killed liy ' Hin;; iiilo ,\n

•n tank on a -liip iiii i.r eoii-truel Imm.

lid tliat the (an!, w.i- ii»iially iin. r. I

and liyhled. hnl un- neither eineied imr

li:;htel at the lime h heu tlie aei i I. ni

Mcillired ./(liiiii siiil V. It'itssill (iM'j.

Ill .sSi'. Sci.. Cn. 4th seiies. «!N, ,li-

tin;.'iiishiii;.' I'uisiith v. Itumiiiifi (Isiiili

IH Se, Ses<. ('a<! 4tli series, 21. on tin-

trioiiiid that the f.iets there ili-il...,,l

iiolliiii'/ more than an ordiiiar\ ri-1. "f

tlie work ill which the injiirid -.eivjnt

was eiit.'a;.'iil. and that no micI rule h' I

Ih'i'II there laid down as that n workiiMii

on a >hip umlcr coii-t ruction can nev. r

recover daiiiat.'es for any aci i I. tit

iaii>ed by fallin;; into an unliinr!

place.

In H'liiDmi/i'i/.cr v. /Ii//7.v (lssi;>

111 Pa. 4-i:l, 2 Atl. .'>00. the court, ui.il.'

co:n-cdiii;: that, if the hole in i|:ii-ii.'!i

had Ik'cii in the middle of the n n i
.

near a pa-sasjeway. or where ]iii-oin

were aeciistonipd to pass and repa-- in

the re^riilar course of bu-'iness. it u.'i! I

have liiTii. jiirhaps. a ipn'stion for lli'

iury whellicr leaving it ninovi ivil or

iii-iiHicieiitly protected, even for a -li'"'

space of time, wa- not nc;:li:;cnrc. Imt

(Iciiii'd that there could he any icccvny

for an injury eaii-cd by a hole in i!i.'

IliH.r on the e\trci,ie side of tlie ImiM

ill!;, within 1 inch of tlie wall. oiit-i!c

of the oidiiiary walk- of anyoiic. wlii.h

had alway-' Ih'cm carefully jiiiarJi'd uii

til the work of makiiii.' cerlaiii nil ii

tions rendered it neie-sarv to lak

guarils away: which was l»'inj.'

con-tantly during' the alteration- in -.t

rid of the sweepiuLrs; which wa

"1

i--.'l

;ien for from two to four days «!iili'
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lOOa. Surface of pathi. floors, ctc._I„ ..„ ,,„„ ,|„. „,,,„„ ,,,,^

l"i' ;iilou,..| In nr.a. r f..r il„. .v,,-,.,, tLit ili.. -mfM.v .„, \v|,i,.h |„.
wa. n.,|,niv,l t,. „„„| .„ v., IN. w|,il,. .., ,.,..| j,, ,|„. ,,,,f, „,,n.iM f
lii-'liili.sor whil..-,,i,,^ ,,.,.,• iviMi-iiiiii; ir,„„ il... i,h,r,.,,tu..rk t'nr

""'";•' "" ""'^''''' <'-'itii' ' I Ii.is tl,o i«,Mti,.M '.Ml.-n w„s tl,„'t II,,.

••'""iHi -IS .•n.;,„..| a ,„„„,, I ;,„.| vi>il,l,. ri.k. an-l tUm-U^- i.iinlir.l
III. Ilc-lrMvlHM' n.-l l'«'f.M|'.|-< «tll|i|..v<'cs.-

An .•Mi|.l„v,.r is li.1,1,. it ,1... „;,v. nsr.I l,v his s.-rviinf. oIiImt in
< nvii,;. „!• u;,IMMi;. ;mv ..nni i„ I Miv.I wi , ,.!.,ini<-li.,i,s wi.i.-h iviMi.r
ilii'Mi iiliiinniiiillv ij iiii;vri,M,s.*

In ,1 ml,, vvlii.li „,,ii. p;,.v,.nt thr I,,,.. iMiirliin.i s... .1 V ,1
'["-"'"«

-,,.1,1.. ,.n. ... ,,r,.u,i,. ;, ...f,. ,.
, t V. \\. ,:„2, ,i„. f.,,, .,f M,;,:";^:^lH'<i.n|;l..w.-lo«.,rk ,„.,| „„.„||tli,. I„ J |.i:i. „„(.. il ,„,,,,.. fi,.,,, ,.,,'.

I..- .ImiM,.' .lH,.,;,ti,.M. to |l„. l,„i|,|i„.r ,|,.,,-)
* ( 1" < ..» CI...!

ji- P.iyl.l Ih. r...n,i,-,.,I afl.r -,„ I, ,,1.....^ Il i, „„t n..;-!!;....,,,.,. lo I,.„vp nil tl„.

tl..m of ih.. ,,„,-, „|,ty of ,|.,„...r of .1,,. ..,„,,... ...n.is.,.,fM..,',.n iir..,

»^M h.'M tliat, a VOS...I wa. not Hal,'., -t.i.l -(•• \ V '-
.i,p -'.i

'" M'P l>i*.

f'T an iniur.v (o n «t..v..,l.,.,. wl„. walk...I 'i;.!,, v. I'Mr^iu r.„,l„„r n.
I

" Mil .,[,..11 liali-liwav. vvli|.|,. it is not (|S!I4) llll Ma-s 4>() 37 v 1.- ....u

'

.•iM.,n,ary .„ p,.,t....| or ^.,,,„.,| s,„.|, .\l,nrhu y. A,„.nr.n,'l{'„U.rr'ro '(U<l:illial.-liua.v.'. an.l It I.. iisiiaMo I,.av.. 1li..ni I.-,!i\Im-- -iii; ;u\ K -'.is

"•'''

VI,
, .., f al. 4l,J .U I'ai. H4. v .|n,.H.,.i. i„ tl„. ,ti-....t. i;„l,„ v '

V,.„.t ". .a-., turn...! on III.. .[M.-lioi, uli, .
,• )„,/, (is'iTi |.v\ y .>.... 4,1V p

'.I., ^..rvajit l.a.I ,...n-l,„, tiv.. n„li.-,. of .-.oil. i;i.vi.,>i„- (IS-m;, !. '\]';, |,i, :-,;„:
<!i..fM..t that tl„. lial.liuay wa. .,,„.„ ..I. II N. V. S„p,,. .;-. ...l,', n,,.! i„ ,; I

i'-i,!i ...•.aM.mi, as tliat o„ ulii,-!, 1„. „a- Mr....t ..,i.la„,..;i„,. .l.iv.T .'f II,. .•!,

rI';n";,i""T'v^--,4'^;i;'
''"'''

i^''f
"^^'

";r:;:^;,i;:^'^n:^;:*:.a:!'::

It., low ..onants. liaMii^r notliiiij; to Smith (ISs(i) S4 Kv n.-Jii I s W "
-.-«'

».. k ,.n ,„t ,|ip,„.n- 1,..:,,,,.. whili. tl.,.y ,- aUo § lO.i, note 1, ad ,;,i,„.
'

«fre .^liifLiiig heavy Uukle, lost tlieir
'

ir( M

;!i.y
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101. Condition! expoiing t lervant to ritk of injury from Are —
Siijiiiii!* c.iiiM'il 1)V lirt' iiir .ictii'iiiil>lc wl/ri- thcv arc <liir to ''"Piiili

tiolirt \V li'li, cillier in cipiisciiiiclirc i>( tlir m;llilirr in wliicli the Im-i

rH'srt in I'lirrinl mi, <.r <>1" mi inlrin-ir iltt'ci-t in iin in.-<tninn'niiilii\ ,

crfiilc iJinni'iiiiil |l^rii^<.'

1ft?, — from currenti of electricity.— .Niyjit'i ii«i' i^ infcnililc.

wliTf a wire ciirnihii ii ciirnnt. "t" clti'irifiiy i^ iiol |ir<>|i"riv iii-u

liiti 1 nil tliiit sri-\iiiit- who liinr t'> liiiniili' i>r wipi-k nnir il niiiv i\>> -..

wii'ioiit iliinucr.' 'I'lii' wiint "if siu-li in-'iiliiiinii if* iiUn cnlpalilr \vli« iv

till' wire is *i sininj; tluit it nwiy funic intu <'.intiict witii it. ithcr, :iii.l

no cniliinp'i' a scniuit wlin ni,.y Sake liolil of tiic lalicr in tiic inli. I

fliat it i" (Icitii.- All cniip|o\cr i» il-io li.ililc for the licfcdivc in-nl.,-

tioii 'pf a jpart cpf an a|p|paliltll^ into which there is (hii;;:cr that a iiir

rent of cicclricify niiiy jpm'^:*.'

103. — from explo«ion«.— ; See ii!-ip § M, .siz/kv,-.)—\n ininy

canHc.l h_v hiastiii;; pipwih rs wliich arc >'f a ilcfcctive ipialily is :icii..ii-

aiile.' So. alspp. the s( r\ant may n ver where he is injiircii JHi-aii-c

ill |)ro[K'r aiipiianccs arc iiroNiih'il for ni-iiiipii!atiii(.' >ncii |)<p\v<iei>.- cr

' Ailiipn* li.pvi' Ipcrii III Id iiiip|iii;iiiiiilpli' I" liavc Ih.|'|i u-ci! tii iiilt-iccj)! tlpi' i nr-

wlicri- III! i.M»-i-.ivf ail iiiimliiliini "pf niPt uliiili iiijaii.l llic iplaiiililV. ih't*

oliili" in II »luli liiiriHT i-iiK"'n(lrii.i| I'V imt >liii« any iic).'li;.'i'ii(<' (in llii- i.|pi|.|.i>-

lii'iiii- lii'iit.. a-il tlii'ii'liy rau-i'il tipi' vr'* ]>:\\l. Ipiil ipii'irly ii lirnu'li of iliily

IriHliiri' 111 (.ill. h'liiiliii' \. T. II. by a fi-llmv xTvaiit.

«ci>// l.umhir Cit. llHli:i( S(i Wis. 2ili.
"

- I/r li/iim v. r,,il,,il Ii. «f h'.lrvlrirr,,.

M N. W. 47."i. Wlicii. a lil;i-l, finiiaii' (IWIiii 117 Cniin. -It.'i. ;i."i Atl. .'Ml. S,e

was in silrli a criiiilitiiiti tliat lliiTi' \\:\* al-"> hriinlz \. Hnih i'.liili-iv l.inlii I'n.

a ifiMirri'nl ilntipr of a ni-li of llaiiii' ( IH'.Hl) H-1 Miili. -t.-i7. 4ii \. \\ . :<;
friilii tin' (liHir. Hindi I 11111 V. Cniniii Jiukx v. I iiimi If. Co. (IS!t7) |S .\|i|(.

f'l). (|HS!i) Hi S . Si-i». (ii». 4tli «i.iii'«. Div. '2117. 4ii N. Y. .Siiiip. .'IJI. ISiii in

ti;W. \\ licri' an aii|pliaiir.' in ii ilnili' IhiIIi the la«l cili'il ca-i's llu |Hiiiit \iliirli

in 11 malt ({riiiiliiiu' niill. for iPivMiiliii;; wa.< inorc |pait.iculaily iiii|ilia>i/'iil u.n

the tiirrail of tin- from oni. Ilnoi to an not tlii' want nf insiilalinn. Imt tlir f.nt

other. WBH allownl to irrt out of onlrr. thai lhi. wiriM wri' »o clo-^. to . i.h

H i<(/i iiiiiii V. r.iiriiril (l!lll(l| .'ill App. ollin lliiit a vriv ^li^jlit sii;.';.'iiii.' of iIm'

Div. .'l.'iS, (17 N. Y. Siipp. 7.1H. iippi.| oiiv would hriiij; thnn iiilo nm-

'.lidiiiir V. l/ivMii/rt Uliiliir l.nihl if tart.

P. Cii. llS!)."ii 1J7 Mo. 7!'. 2!l S. \\ . iiss ' Mimiii v. I'mHs.y Slmiii I'.iin'nr f'o.

(n lini-man hail to hiiti.lli' tlw uIk'I ; (IHIMI) -Jl I!. 1. .•IHi;. 4.'i I.. U. .\. ii':
.

1)

Milliiiii V. I.iiiiisuiiiit r.Uflrir lAnlil if .\ll. H74.

P. Co. (ISSil) 41 I,a. Ann. !tl!4. 7 1.. I!. 'I'nulin \. W. Hit III. (IS!i;!i .Mi N

A. 172. 6 So. 7!ti) (n servant hail to Y. S. I!. .I."i7. Jl N. ^. Siipp. s-.'il: .v,./

^t:llnl ii~Ui(h' the wile to I'l lii< wiiikl ; innii v. / i.sA< i- linn Cn, i IS7ai ."iti I'.mIi.

i:ilsiii»lU v. .Milium II (I'.inin 44 ('. ('. I.'il (pow.hr lialile to f.\]plii.ie >i
1 n

A. 4S4, ."it L. U. A. :W!I, 104 Kill. Ill timiM'.ll.

Ill miner was passinj; aloiit; an en'iv .\n employer is piiilty of neu'li-' ""'

where the wire was striiniiK In Hi., fiinii'hln;.' to emjiloyees en;.':i;..r I in

V. U'iHiiii"'/ F.hitrxr Slrril l{. I'li. Iila^tin;; roek with ilynaiiiite an irci i"l

(IS!I7) '. Slan. .'i2S, it was hehl thai a for tanipiii'.'. wh.re the (laiiu''' i-

flniliii); thnt there was no ilefeet in the j;reatly iliminisheil tiy tampiii'.' »ii a

Rvslem on wliiih the liiisiness of an elei- wooileii rml. (Hiiii Viilli ii II. Cn. : '!'•

trie stree' railway eo"ipany was lOr Kinlii/ (I.S'.l.'i) 17 Ky. I.. Iiep. 1":"*. :i:l

ducted, but that a cerUiin cut-off oaglil S. \V. 18li. Tlie use of an iron sj. ...u
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wlicir iii<.iillii'i( lit j«r< (•aiiii..ii« iin' »;ikiMi |. prtvint ilnir ImIii!.' wJ off

wln'ii iK't ill ii-c:' (ir wln-ii' lliiv urc ii»<'<| in ^ihIi n niiiinirr hk Io i>x-

|iiwf ilic -ciMiiiN til iiiiiii'i i«-:ir\ I'crili.'

.\ll i'lll|i|ii\rl i« |iriiiiM I'jrii' liillilr till- injtirir^ cilll^cil li\ lir ('X|)Ii»-

imi <if v'jis wliicli \i.[* ;ic<Miiiiiiliit(c| ill ilic .•liiinilHr "f ii iiiini';'' i.r l>y

till' iim<li'<iiiiicy III' till' nn-iiiijr< iimiii nnnli' t>i |in'\ciit the (••niiiict of

u:lliT with .tllHtillli-r* ^11 lint :m tii n IIM rt it «ni!i|('lily illtn -ffillil."

104. —from dangeroui fluidt.— An <iii|i|i.y.r i, iinliir if U,- fi.iU to

ki'iji in |irii|»r <-iiiit|itiiin ihc vi's«r'ls |iy wliich iljinfifrmii siil" '•mcr-s of

In liiki> an iiM)'\|ilii It'll I'li.ir;.'!' of ilyiiii

mill' mil iif ii hull' \-> 111 tjlj'.ri-iil . tiiini-

iilli V. I.iiiif I IIMil I 177 M.i-- Jii,".. ,"i!»

\ i;, 4.-ii.

'A i)llilliv IMil-ltr JH lli';;li;.Tiil ill Il'it

|iMiv lillii;; till' finiiaii' nf i ii;.'iiii' ii-i'il

In wink II ilirrick fur Imi-liiiv' llii' .iiliiiii"<

v\iili nil iioh |iiiii or iitliiT ili'vi'i' fur
liii'M'iitiii;: till' i'-i-ii|»' of li\r liiiiliTi

wliiili Miiiv iili;.'lil upon till' I'ow'liT ii<i'il

fur lilii-liii;;. Hmnl v. Iniitilnlr ( lN.s:|)

III ,'«ir. S's., (ill. 4lli -I'rii-. ll.'ill. A
iiMiipliiInt is t'o'"l "liiili )illi';;i's. in rf
Inl. Iliiil II liiilw.iy i'oiii|iiiiiy iliil mil
l;lki' plopi'r plitii ilioll« 111 ki'i'p olll of
ii';hIi of till- -paik* of iin i'n:;ini' iiTliiiii

pinMlir wliirli «iii lii'lii;.' ciinii'il ill till'

liil'oo-c of ii I'liii.lriii'tjori li'iiin. .1/-

/.,.,; V. Si,„l.;i,ir hills ,f V. ff. fo.
i\''W< 21 Wii-li. ;i'.'4. .">S IM,-, il4. A
-in ml iiijiiri'il liv nil i'\plo<iiiii of jiiin-

piiwiliT i" 'lot iiilitli'il to yii to till' jury
nil I III' i--<iii' thai. I 111' •y-li'iii of work
tt;is (lifci livi', hIii'Ic tlii' •oinplaiiil
«linv\.« that till' pinvilrr him «IoiiiI in a
iiiii;;a/iiii' iiIjiimI livi' iiiiniili'^' ili«l:iiiiT

fiiiiii the Hoik ill •^iiiall li.uri'l-; that
wliin it Has ili'siriil to (iir a iliar;;i'. a
liiniil Has liinicd from tin' >torp ami
I'l" iiiil at till' uork; anil that wliili' tlir

I'liiiiliir Has lirini.' a <liai;.'i' a ^rii-t of
will. I larrii'il a pini' of the fn-c In a
1 11 III from Hliirli poHilor hail Ihtii

i.ikin. Iliiis <aii»in^' Ilic |MiHi!i'r to i'\-

I'l'i'li' anil iiijiiii' him. Such allc^n-
liMiis ili.cliisc. liilhcr. the ociMiriciiii' of
iin Mi'iiilciil llirmiLrli '111' rccklcss'ic^s of
'.'• -crviiil himself in not covering' Ihr
111 Uiilli, 1,111 V. .l/'.l//)i,n' (IMHSi
4 S, Si— . Cus. 4tli scries. 7S!».

'\ -y-tcni of lilaslin<r is ijifcitive
«liii!. lines not ;;ive Horkmen siiHiiient
til! " 111 ^'ct out of rciuli of ilan^'cr h lien

" -linl is ahont to lie tircil. Siranl v.

<'ii,i,r,,,i (lH:t!M 1 Sc. Si'ss. Cas, -Jd se-
lii-. 4!»a. In l!ii,h,ii.sl,lll Cull Co. v.
I/' '.HI/- ils.-.S) 3 Macp H. I.. ('. .100,

4,,'nr \ S 773 i [K>r I.or.l Che!m-f..ia)

ami ill lliii'iDishill i;„il t'n. V. K, id
iH."iSi ,'1 M |. II. I.. C. :.'Mii, 4 .liir. \.
S. 7li". Ilii" ca-e Has reniiii ileil ujih t|ii>

Kiii.'li-li iloctriiie of cnmmon empluy
liiciil. on the c\|>ii'-s ^roiinil that the
fail- «lloHeil Ihc tiohllloll of Hie mas-
III'- |H>r-oiial iliily. ami not merely Iho
neyli;.'eiln' of a fclhnv H'rvant.

'• I'l iiilliiH r,„il It. r,,. V. Itisrrnnt
I lH!i7' !» \. M. I'.i, 4!) I'ac. S07, The
ma-l- ' . lioiinil to -ii' that a snUicieni
nnioiii.' of pine air is forceil into his
mini', ami so liniilateil as to ililiitc ami
lemler llaril le-s or expel the (»il-es.

l/<,v(/;-.,r. V. y. I nihil HI II II r,i,il I'l,. (IH'lil)

no lima, liill. SI \. \\ 2J:. Hut .lo|).

pa;.'e of M'lil ilal ill;; iiiai liiiier.. in ii niiiie

from Saliililay iii;;'.' until Si'imlay iiiirlit

is not -iillieient to .".tjil.lish nei;li;reiii'«

in lespeit to the employees in the liiino,

Hlieie it i« started and loiiiiiinoii-ly

run for twelve or fouiteen I rs iHfnre
an iiitidenl iMia-iotied hy the e\pIo«ion
of ;.':i- ill llie nine. Miniinn v Ciirlum
Hill riiiii („. (|.s;i:ii n Wa-h. ..77, ;14

I'ae I.VJ. 77:!.

' .\s, Hhere n HirvanI his to throw
hot slai; on a piei-e of uroiind in Hliieh
are numerous iraiks pirtially (llled

with water, hinin v. Mrlmls rh „i;-nl
Cn. (IIIOI) .-,!l App, piv. 70 iiO .^, V
Siipp. 44. Or Hhen' rii-l ami da •• aie
mil leiiioM'd from holes in i •injs
Hliiili are alioiil to', 'ijled nilh i. 1 n
iiielal. /»//, r V. /{) ./. ;, I loill I ,i4 \ ,p.

Div. S!l, 71 \ V. S (i.e). Or where
a eommoii laluirer. not, kiowinir tli.il an
explosion will follow if water eonies
into eontjiet with molten metal, is or-
dered 111 larry a hulle tilled willi that
siili-lance ailing a pa-sa._'eway slipjier.v

Hilli aciiiMiiilated iee and snow. Smilh
V. I'l 11 11X11 III r fill- Willi „ (IS.Slii 110

Miih. .".01. 'J7 N. U. i;(l-.'. Or where
live eindirs are unloaded on a wet, siir-

faee. llisNrii Tiilir ('„. v, l'uliibiii.iki

(1"01) 1)4 JII. Ajip, (140, i

. ii-

: *:•1
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n fluid Tinturo are liinidlcil ;' or allrnvs siicli fluids to bo in phicc-

wiicro a ?crvaiit is likely lo Ik? bruuyiit into eonti'ct with tlicai in liic

ciiurso of iiis duties."

105. Defective lighting.— I'suallv tlie noiiligcnco of the employer

is a question for llie jury, wiieic tlio cvidenee teniis to show tliat tlic>

phice wiiere tiie injury was I'lceived was inadequately lighted.' Iliii

tlio infereiieo of nesiiigeiieo in this regard is soiiietimos negatived by

the charaeter of the work in whieh the servant is engaged.

-

106. TInseaworthy ships.—(^nestions arising (Uit of the unseawoiili-

iness of ships tisually arise in dealJTig with the right of seanien to rc-

j|. = ,,.„,,.

' StUjif V. V. I.Diiii'i's (Iiiiiilii-iiiim

Brcuiiifi Co. (IHOli) 1 Ai)|>. Iliv. 40.-.. ;!7

N. Y. Xiipp. 'I'lt'i (pitcli (•xii(l4'il tlii<)\i;.'li

u cr.iok ill ii lii'tllr, and iiii i'\|ilii^i(iii i<'-

Bultod); Sclirnr v. lli/lli) Mfii. Cn.

(l.H'.t.'.) 8(i Hun. ;t7, :):) N. V. Snpp. -JO.l

(apjiiiiatin piii|iliivi'd to lirrp ii l.idN" in

wliicti iiioltoii iron was couvi'Vcil, from
tipping', was dcfiM live)

.

'1)111111 V. VoinuU (I8!i;) 21 Misc.
2!t.">. 47 X. V. Siipp. IS.-).

' Stihiifl; V. ('Ii<iiiiji(ii/iii' Liniihi r Co.
(lS!ili| ti.t f. S. App. '.-.lit. :!.( C. ('. A.
2((!l. 'M\ j'cd. 774; Uoi/lr v. DiynoiiMc-
Ijiiii CoHKti-. Co. (I'.MIO) 4'.t App. Div.

(i:t(i, OS X. V. .Siipp, 111).-) (litUII) 47
App. Div. ,311. til .N. Y. Siipp. 104;i;

*S(iMVo/ V. Coiiif>ni/nif flint rtilr Tniiixut-

Imtliquc (lil()(l)'l(tl IVd. ;!!MI; The
(Juilkrmo (ISHd) 2ti K.-d. 021: .l(f/ii-

son, T. it S. J'. Ii. Co. V. Ijuiniiion

(1895) m Kan. 10!). 42 \'m'.. :i4:i (hand
of bnikcnian was irii^licd while he was
coupling, the li^'ht of liis laiiU'rn lM'inj»

insufliciont ) . The failiiro to liavo a
light so that the fall of a winch, which
was ruiinin<; afti'r dark, could bo seen

by a seaman walking' aloiii; the deck, on
necoiint of which he s(.cpped into ii snarl

in the fall anil was injured, renders the

ship liahle. Thr MtiiiUiiimrt (1803) (iO

Fed. 843, Ailiiniiiijr (1S03) 13 (,'. C. A.

(177, 14 U. S. App. 710, r),3 IVd. Hi:!.

The proprietor of a i)a|ier mill which is

kept riinninfr all nijilit is not, as mat-

ter of law, flee from iicyliycnce in fail-

ing to tiave other available li^'lits for

use, where the means of liglitin}; by elec-

tricity is defective so tliat the lijrlit fre-

quently Roea out. and the work of re

!'ioving broken paper from the presses,

whieh are kept in motion while tlie

light-s are out, is much more dangerous

in the dark. Sninirr v. Rumford I'nUs

Paper Co. (1807) 00 Me. 3.-.4, 38 At,l.

318. In Price v. Hannibal d St. J. Ii.

Co. (1883) 77 Mo. 508, it was not dc

cided whether the want of light in ii

railway ronndhoue, where men wcn' In

the habit of going to slce)> on iln'

ground, implieil negligence, the |)lainliir

being ih'iiied HMi)verv on the gioniid nf

his contributory negligence. It caiiiioi

be said, as matter of law, that the duly
of furnishing a safe egress from thr

premises lias Ikm-ii discharged by I'lir

nish '" a hallway through whiili tin-

ser must pa>s in the dark, owing 1 i

the employer's system of extiiigiii-liiiii;

the lights on the premises imnicdiatil)

after tlic close of the working horn-.

and ill wliich it is customary to ]iI;iit

material of such a character that iin,i|

iintaiy <'.ontact witli it may cau^c -cii

oils injiirv. Ihinnii v. O'Xrill (loiiii,

40 Api>. biv. S. (lii X. V. Siipp. 1 117

(a twig ]>ro|ccting from some th'lniK |iul,

out ]daiiitill"s eye l

.

"As where a passage in a buibliiiu' iin

(ler construction is left in darkn.—

.

There is no obligatiim to li^dit s;ii li a

|>laci'. as the servants employed in tlip

liuilding arc ])iesiiiiii'd to under-taiil the

risks in\olved. and to 1h' able to jirnicd

t.iicmscU'cs, \hivj)hii v. ilfirhii (Isssi

14(1 Ma-s. 10(i. 1.-. X. K. (;.-)4, The f 1.

1

that the W(uk of iinloailing cotton fi.Mii

a b.irge onto a steamboat engaged in

the river trade on the Mississippi ',>,i-

earried on after dark, and while tin-

boat was moving down tlie river, .ii!'!

that the mate was hunying up t!ii'

work, diM's not show negligence on tli''

)iait of the owners of the slcinilinal.

since it is the common practi c aiil

duty of the master* and cicw> ot ' ts

engaged in the river tradi' to ])u-'i i h ir

employiiicnt, and, when called for. lo iv

reive, deliver, and slow freight at iiijht.

as well as in the davlime, //c/ A'i • i

J.i,ir v. Sitiifh (lOOOi 39 C. C. A. lUU,

99 Fed. 520.
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liiidiatc tlioir corilnict nf sen ico mi acco.int of tliaf. conilition ; Imt it

is clciir tliat (Icfccis n( tliis kiml will also coiisliliiU,' a canse i<\' acliini

ill fav.ir <if any ciiiiiloyco wlici may Ix- |KTsoiially iiijiircd as a result

(if llicir existence. The iiuaninji- uf tliis expressiuii "seawdrtliv" is,

••that the ship shall he in a lit slate, as to re])air, 0(iiiipineiit, crew,
ami ill all otiicr nspccis. to eiiecpuiiter the ordinary perils of tli." con-

tcniplated voyage," or, in the laiiirnage of some of tlie autlmrities,

"that the ship is in a eoiiditioii in all respects to render it irasniKihli/

yiifr where it hajipens to he at tlie time referred to," or, as cxpresseil

hy (itlier.s. '•that the siiiii was, at tlie commencement of the voyage, ia
such a state as to lie rctsdiiahlij cn'inhh' of iK-rforniing it.'"

107. Inadequate ventilation.— >-,o
I ij-encc is inferable from evi-

dence i-liowiiig that there was no projier ventilation in a railway tun-
nel.*

108. Inadequate protection against severe cold.—A good cause ol
action is stated hy a complaint which alleges that the master failed
trt supply proper h.dging for a servant, tiie result I);Mng that tlie lat-

ter was exposed to cold, and was therehv rendered sick.'

'Tliis siinini.iry of tlie pfTiM^t of tlu" ' H<illiiiion- d- I'. If. Co. v. Stale vw
ilcdsions is tiil<i'n frnrii tlic (>|iiiuoii jn of .Ihliatl (1S!I2) T.". M,l 1,50 03 \,]'
n,' J.hzic Fnnik (1SS7) ;il F,.,l. 477. .'iin (Imt hnc 11,,. .,.rv,itit was held to

O.
Co

;,I). 940, 23 L. J. Q. li. X. S. 121, 18 (1880)!) Colo. 333, 12 rac."2id."" "

Jur. 515.

.... ...,,.i , ,,,,,,> , ,0.-1 J ,>i r,.ii. -,,,, .1111 iiMii Here the HTviiiit was held tA leaky ship is no) .sciiwnrUiy. r-.rifft liiivo iimlcistoo,! und a.Mcnl.d the risk)
V. Uteri (18r,4) 3 Kl. & HI. 402, 2 C. I.. ' fliljonl v. Ilrnnr, N. /•. rf /> R n.

m
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CHAPTER IX.

MASTICR'S OBLIOATIOXS AS TO TIIF. COVniTION OF lUu INSTRUMKX-
TAI.niKS A1!K CONTINTOLS.

110. (Icncraliy.

111. Duty ((I almndon tlu' mo <if an abnormally dangiTinm in-triiincntality.

IIJ. Duty to n'nifily (Icfccls in abnurnially dan^ernua iiHtruiiifiitaliii. -

which arc not. (li>nsc(l.

113. Duty to cliangc the ])()sitioii- of dan^'crcms suhstancos.

114. Duty to al)slain from ordering' .servants to work in positions wlicn-

tlio ahnnrmal conditions will cndan^'cr tlicni.

115. Duty to furnish a]>|>Iianct's wliicli will render the abnormal c<indili'.ii-

less dangerous.

IK'i. Liability of the master after the remedy has been applied.

117. Duly to warn tlie servant as to llie existence of abnormal dan^i'rs.

lis. Duty to alter improper mi'thods.

110. Generally.— Tlicro is ciiiiiidoto iiiniiiiinity as to tlio (lucfrln"

thilt the (IcfiiTC (if cave wliicli tlic law exacts ffoiii a ina.stcr in i'(s|i(it

t(i tlic tiiaiiitciiaiic<r <il' iiis iiistniiiieiitalitics in a safe Cdiiditidii is pii-

fisclv tiie same as that wiiicli lie is fciiuircd to c.xcfciso in fnrin- lin;;

tlicni.' C'kai-iy, it, is impossilile to siii;u<'st any ioijieal fffotind upon

'The duty of a master to keep appli-

ances in repair stjuids upon no dilTcicnt

jiround than (Iim's his oblii/ation to fur-

nish isafc appliances in the tirst i'l-

staiuf. .1/ooic V. W'lilxinh. SI. h. cf- f.

K. i'o. (18S,-)) 8.-. Mo. ..SS. "The duty of

a railroad company to >isc rcasonalih-

care to protect tlieir employees from in-

jury endiraces the obli^alicm to u-i'

stub care both in furnishing suitable

machinery in the first instance, and in

keepin;; it in repair." H<iiU\i v. Huiiir.

IV. .(• '*. /,'. Co. (IH'.tS) l:i!l N. V. .'iO^.

,14 N. K. itlS. "It is the duty of tlie mas-

ter to cM'rcise reasonable care to furnish

reasonably .safe places in uhii h, and ap-

pliances with wliicb, tlie servants arc to

work, and to exercise the same I'aie to

kee]) them in such condition." Prnimtil-

raiiiii Co. v. Willc llS'.Hi) 1,'> Ind. Ap|i.

58,1, 43 N. K. 31!t, rehearing denied in

(l,Smi) 1,') Ind. App. ."i!U, 44 N, K. 377.

"The obliu-ation of the master [a* re-

spects due care] extends as well to the

matter of examination and repair as to

240

furnishing." .1 "^r-foii v. Miniirm.hi if

.V. U\ A". Co. (IS.'^S) 3!l Minn. .',-2:\. Jl

N. W. 104. The extent of the iiM:-t.i^

duly is "that the danger conti'iii|il;ili'il

on cnteiiiig into the contract shall not

be aj.'^'iavati'd by any omission on tlic

part of the master to kcc|i the m.irliin-

<'ry in the condition in which, fnnn lln'

terms of the contrait or the natiiic ef

the ciiiployniei.'i. Ilie servant had a riL'lit

to eX|i(N-t that it woubl tie kc|p!."

Chiil.r v. lldlmrs (lS(i2» 7 lliirl-l. i

N. :i3:. 31 1.. .1. Kxch. \. .S. l.-iii. S ,lur

N. .S. lMI-2. 10 Week. Rep. 4il-.

"Tlic servant has no more ciuiinil

of the rejiairs than of the jiur. '<.i-('.

—no more re-ponsibility for tl "'

than for the other. Tlic use of it is

for him. and the risk of that ii-i'.

whatever it may lie. he a<-iiiM-.

That comes within his <-onlr,\ct. liuf,

as part of the same contract, tlic em-

ployer provides the means of earninj
on the liusincss; and as a mallei "f

course he assumes the rcsponsiliiliiy
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wliich a rcliixiitioi, „f vijrilnii- < should l.o (Icc-nicd pcriuissilile aftc
tlic iiisfniinciiliiliri(s liavc Imcii Immirlit iniu use.

Ill i-ascs wlicrc tlu- servant's iiijiii-v was caused l)_v abiioniialiy daii-

P'n.lis e,.ilditi.ili.-, wliieli existed wlieii lie l,e-aii lu'wurk, and e..iitiii-

ued t.. exist lip u> the tiiiiv- of his a.'eidint, liis ri-ht lo reeover c.im-
lieiisatioii is reterahle rather to the e..iiee|,|i,„i of a hreaeh of the dulv
to fiiniish safe in-^triiiiieiitalilies than to a eoneeption of a lnvaeii of
ihe duty to keep tjiem in safe eondiiioii. 'j'lie doetriii(> witli whicli
Nve are now coiie.'riK'd, thrTcfore, finds its ajipropriate Held of opera-
tion in eas<>s where ijie instruiiieiitality in ipiestion satisti.'d the ol)-

li.i;atorv standard nf >afety wh.-n the servant entered upon the ,«.,•-

fnrniaiiee of ids eontraet. ami afterwards fell helow that standard.
ill this point, of vi.'w it, iiia.v he <-xiiressed in th<- form that "a diitv
ro>fs ii]«,n the employer which reipiires him to exercise due care o'n

is part that no risks and hazards to those in his emph.y shall Ix- iiii-

irilv increased. "2

lib

liec(

th;it liH work sliiill lu. ,|„i„. with ,I„p (lss:i) 20 K,mi. 14!!: Chirann K ,( \V<arr: ami as tl„. r.-pMn-iMlity ,.„i,ti„- /,'. ,•„. ,-. Illrrins ( Isliji 4ii Kail 'Mn

iiHi^ (1». sani." rare I xri ,i-,.,l ni k.vj.- (lSS7i U4 .Mass. -J-.'!! .V.) \m l!,n .S(|m- 1,,. r,M|,i,ml mraiis in tl„. -ain.. s:.f,. 11 N. V.. la) : /{„/„.,„/,• v. Ot.l Colon,,' lioMKlilion as a( fir^t. N/.-ooiv v.,1 h,/,„.v- <„. llSilOi l.-,n Ma-s 4ti7 ',•( \ F !>-.•
•';wni Mill, (1H7(!| Oli M... 4-n. Similar llrnilt v. Fli„l d /' 1/ '/{ ('•„'

(issTi"
laiiuMia-,. IS ,iN„ fouM.I in tli,. fol!„uinj; (IT Mi,I,. til, .•(4 V W i\ry'>- I'lih'o,, y
• a-r. win,.), ar.. nirrrlv a frw out „f tl„. /'„,.;//,. /,', (•„.

, jsTo) 4(i Mo.'lt;;! •> \„,'
yirv laii;,. niimhrr iii ulii,li 1l„. .Inrlrinc 1!,.|). 4;i:

; /.„,/»,„ v. SI I oiiis S 'w If

V I.""';L"""'
''''"'"' ' ""'" M'^'-"] '•„. (!sa.-,| 1-7 Mn. ti7(l, -S .S W SS7'

;^
•

t'v*'^' !;!!>.;;,'/• '!• ^- ^- "'•'• •"' ^- ^^- '^"' ''"'"-
-• H"'-'' ^'. /.:

•M .1. p. (,l,n. ,.,.r l.i.nl lIcTxIi,.!!: inV- l'17: llwl-„«,„ v. Vi.s.onri I' U f„
'"'w.s V. Hn;itiiiiil,„,„ ll'illrin d- Mrhil I I SSli ) -Jl' .Mo \i,i) ;U4 l/i/v;,'/- v'
'Vlis!m|:iy.li.:!;is: //„„„/, v.7,.,„s ./,„v, noM /'/,„. Jv (isiu .s M.'

ni. Ill _• I /,, /,,-,/! \oll,i, ro<ii ro. y. his- iisi;.->) ai .\. .; r> "'i:)- r,mi„„ v
:' '

1<:;'V
-;'

'1-n'
-); "'1' ^' *• ^- ^'''"- '"""'"' ^"'"" '•'•

' '^""' ^" V •' ^:

MsM,) si Ah, 20(1. S So. L'l.l; ,/„„o- V. ,S7„W l/W,,/ Uoofi,,,, Co. (ISS7l 4.i

-'i'.":;™;." '".v'r ,.'.'";, ""'" '"^ <'^''- ""m. .-.i;- u/,-,/,,,.,,,, v. /;,,,-„,/ ,11.11a,
..I-. .is

1 a,.. 41.i: II .7 s vC,,,- ilSS.!, !, ."..i .\pp. l)i>-. X'-S, .17 X. V. Sii,,,,. 7:iS

:

[',
, ; •. ' ';'.'••"'= I >"'">•>"H '-< d- J-hiln.l.li.lna.W.d-n.lf.ro.y'h',,,,,,,,

,n '- V ',''• *'; ""'""" '"*""' "^ '"'' '''^^" I"-' i'^'- 1-^; A'""..- '/,. /,„„ f„
Jl. 1.. N J... .S24; ronisrillr. H.d SI- I., v. /i„^vo„ (issli 7 l.«.a. :tli7 : y,,,,/,,/
,;.'"";'; ''•/,'"•, V ''' 'l^'-'-* '•*' '"''• « 'f " /• '•". V. 7WW.-r IISIMI) 7IIT.A-'
.•... .!-2 N K. SSI : \„//v. l.o,n..rillr. V. KM. 14 S. W . Ill S ;'

/,„/„„,„,,, .,. ,, ,f
4. .( f

.
/,'. To. (ISlll) I2II Ind. 2i;(), -JS Co. V. M,-h,ii:,r iIss.m si Va 71

•'

,i.,.;'
-,'•,'''.'= Ilniivorl- V. A-r.,,r f,VWm./» V. i;u-UwoHil cf /*. /(• To'ilsni'i
;. Ind. .App. 4IIS. .'ti X. K. .-ijll: ilss,;) si \a .-,7(1

l.n,„srillr rf 7'. //. /.'. To. v. IJoh-omht.nn.sniir ,1- 7. //. /.'. Co. V. IJoh-omh .Manv .alicr .m-.- to 111,, samn oir.M^•IsiMi !l ln,l. .\pp. IPS. ;a! X. E. M: -.uv aNo ..i,<.,l in t l',,pl..rs a.. ,li,i'
.../"• V C,.„l,-,,l It. Co. ,lS7ii) 44 will, Ih, duty of in~p..,lioii „n,I the

l"v, 1. l:(4: AU-lnson. T. .( S. I\ l{. Co. ,l,H..trim. of noii-,h. ahl ,l„li,.s
V \.//..,/.' (1HII,-)| .-,.-> Kati. 401. 40 p.,,.. -.1,,,,,';,, v. 7V..-„v .( r /,' c,,' (1S041

'"''\ui!'i'rM: & s-\6 "' ''" ' """ " *^'" '^''
-^^ '^"' -•' •• •'^- -^'•'•- "-' "'^ *''•^•

i'l

1' •

_ J

! '

.!!
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In po far as tlie iiipreasc of danjicr results from tlio manner in

wliicli tlie instriinientalitic.i arc used, the liability of tlio cinploycr

in those eases in whieh sueh us<' is not his own iktsoiuiI aet (see Jj
lo,

iiiilc) will (lepend upon the doctrines discussed in tlio subsequent

chapters whieh deal with tlie defense of common cmiil<iynient in its

various phases. In other words, the doctrine enunciated at the be-

ginning of this section is to be taken as subject to the qualiticalion

that, wliere the servant's environment became more ha/ardoua in cnn-

se(pienee solely of the acts or omissions of a fellow senant of the in-

jured person, a breach of tin? master's duty to exercise reasonable

care cannot be enforced ui.lcss that fellow servant was a representa-

tive or vice ])rincipal of tlio master in tli<' sense explained in tlio-e.

cha|(ters.^ It is sutti('i"nt to mention in this place tliat the limitati.ii

iiix>n the doctrine which is thus introduced is greatly narrowed in its

actual scope, as a result of the oiieration of the tluv.ry applied in all

the American courts, that the obligation to .=iee that the various in-

strument.ilities do ncjt fall below tlie legal standard of safety caiiMnt

be delegated to an agent so as to relievo the master from resiionsibil-

ity for its adecpiate perf<iriiia;ice.

Tlic secondary obligiitions indicated by an analysis of the elements

involved in the duty to keej) tlio servant's environment rcasonablv

safe are reducible to tv.o main eateiroric^s: (1) To exercise a proppT

su]>or\ision over the \arious iiistniincntalities, for the jmrpose of :i--

certaining whcth<'r the required standard of safety is still satisticl;

(2) to take such pnrautioiis as may be ai)pr<.iu'iate under the circntvi-

5.53. "Whcro a Rorviiiit. is oiiii>Ii>.viit on imiiccc-saiily .swocpiiifr liin^ni.ijio in n-

inarliiniTV, from llic use of wliicli ilan- iccliiiL' tlie ilicory of plainLilVn conii-il,

p-r may iiijsc, it is tlu- ilnty of the mas- tliat tlu'ii- was a (•f)n-tantly icinnvnt

tor to \akt> due caio to \i-.t' all reason- tliity on the i)art of a raihvay <-oiM|Miiy

jililr means to puaril afiainst and |ire- to keep its tracks in sife coiiilit.i.ii,

vent aiiv defects from wliieli inerease.i Tlio American dodrini'. tliat llie iiiiiiii

and unnecessary daufrer may occur."' teiiance <if safi' in-lrniiientalities i- a

Cliiihf V. Iloliii'cs (lSii2) 7 iliirKt. & nondelc!.'al)le duty, does not. as will !»

N. !M:i. 31 T.. .T. r.\eli. X. S. 3.")l>. 8 ,Tur slioun licriMflev (cliajiter xxxr., /-'',

N. S. '.•!'2. 10 Week. K<'1). 4('', ]ier (^uk- jirevail in iMi^dand or tlio Kni.'li-li i'.,!-

burn. Cli. J. A master eaiinot, of course, onies. 1!;:! tlie essential otrect of tliis

be held lialile on this i.aound where the position is merely that the eiiiicc|il imi

chan};es in evidence do not, as a matter of a continuous olilij,'ation is coiil.inlN I

of fact, increase the dan;;ers to which and oven iildeii in a certain cla— "f

lie is exposed. See .Vi(,i//or v. y'riiy York eases by the o|ieration of the dcfe.i-c "t

C. li H. R. li. Co. (18SH) 33 Fed. 801, common cmploymeiil, not that this cnii-

where the runnins direction of trains ception is entirely discredited, liiis

was altered,—an arranjienient which, as conception is still appliealile as a. nu.i-

the court pointed out. did nol riiidcr the mo of liability wherever the businc— in

hazards from misplaced switches any <piesti.in is mana^'od by the master him-

greater than before. self. or. in the rjise of a corjioralion, hy

•In M'ood V. Cani'ilian I'. R. Co. the directors,

(1899) G B. U. 50 i, the court Uoeil aome
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stnncc, to the ,.,.,1 ,l„.t ,I,o ...n.n.t n.ny n„f. snlTor injury fn.n. ...

'11.0 fi,-.st of t].,..^ ol,li...,tions will f.,nM ,1... m.I.J..,; of ..l.apt.T x,

_

:t will 1,0 oI,..c.,.v.,l fl,„t. fI„.so tw., ol.li,,,,;,,,,,. ,,„„.,„.,, p,,„,i,,,„„,

- Iiat 1.0 l,.g,.I li.l,.l„y 0.U .xis, on tl... m-,..-.. of a fail,,,.,, to ,v,n .,lv

or co,..s„n„.(,v,., ot ,l„.o ,Ih.v,s. S... .I.apn-r .x.. W ^" '

il«. c„,s...s do ,.„t b,.i„jr o„t, as eloarly as is .losin.blo the fa.t tl,nt

n. In. ia,i.n.o to ol.,a,,. k,.„wl...l^. is a .p....iti,. i.s„,> i,. „,., .,,„.

t.. Il.o Mant of p,.„p,.r «,ro, ,t is ovi<l,.,„ly qnito ,„.,„...,.ssa,.v t.. i,.-qnn-o „.to tbo ebaractor of tbo n.ast.T-s c.o,.l„,.t aft.r tb. funo wl
"1

1.0 sboubl l.avc boor. i,. po...s.io„ of fbo k.,oulo.l,o. Tbo ..ba.-^'
."

I..,d.,o..oe o,K...at.,,^ as an offio,V,.t c-anso of tbo aooi.lont. is^ ,-

';
nt';;: 7' 7 T r"-" '^ ^''^'^ ^'"^^" ^ ^ -intainaWo

"111. 11, It J)I.(lCO('(l.,lir li,cibor.'

H.iUn a jnri.lioal poin, .,f viow. it is also po.siblo to t,-oat a no^-..wn fa,l,„.o to obta,,. kno.l,,.!,,. „, ,.,,,„•,,,,.,, ,„ ^„.,„^,, ^ ;;
soo o|,a,.„r X ;../), and tbo knowlo.l^o so in,p„to,l n.av 1k> n.a.lo
1.0 sta,.t,n,. p.u.t of a oon.plaint h ...o.l „po„ tbo ibooi-v tbat tbo n a -

t.T was onIpablo .,. not doin,, oortain tbings af.or bo i-btainod notioo
.'.

tbo oond.t.on. to bo doalt witb. Tbis way of pnttin,. ,bo 1 , ...I

tl.=.t bo ,,,ust,„n wbotbor tbo ou.ployo,. is no,l,>„t in fnr„isbin. ..„
|".-to insfmnonlahly doos not dopond snbdy „,„,„ tbo faot tbar.bo
nstn„no,.ta hty ,s know,. I. bin. t„ bo a dan^orlns ono, b.,t ,, t ,

.^nn,nod by o.,ns,dn.i„, wb<.tlH , bavin, tbat knowlod,o. bo i^.iloto do ^^bat a po,.so„ of o,.d„,a>.y oaro wn„ld l.avo dono n.xlor si,,,!!.,,-

to C..OS ,„ wbiob tbe obligations arising. „„t of aot„al knowlod^o arein qiiostion. "=

in. Duty to abandon the use of an abnormally dangerous instrumen-

zi^Jz. !';irr;ll"v'
!'" :r

"- ''"" "-
'- '"• '"". ;~l"-"

""'-
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tality.— Fiiiliiiir tlio nduplinii <.f ..no ..r oilier of tlio nictlwMls l.v

wliicli, as iiiiiic-Micd ill llir follnwinii fcrtiuiLs a iiiastcr may .li-cliai;;.'

lii.s <liity to 1m'i|. iIic sciviiiii"' I'liviroiiiiiciit sifc. !n' can rclii'Vo linn

self from ropousiMliiy only l.y .li-coiitiiuiiiii;- alio.jictlicr tlic use <(

tlic .Ic.f.M'tivc iiiMi-iimiiitalily, ami i.i urii:- T Miitalilc siiliMitiit,.

till rcfoi'.*

112. Duty to remedy defects in abnormally dangerous instrumental-

ities which are not disused.— Kxfipt in so far as it may k' ipialilii 1

by the oiHiMlioii .,t' ilio rnli' iiot.icii! in i 111, j'oxt, \\u' priiu-iiilr is

\vcll si'ttlid tiiat a servant may recover for an injury reieiveil liy rea-

son of the faet tliat an instrninentality was all.'Weii to remain :.. an

alinorimilly daniivroiis eomiition for an iinreas..nal.le jierioil after ilir

condition was lirondit to tlie notice of the master, or hy proper in-

siH'ction inii;ht have Keen known liy liini.> See chapters x. .\ii.,

' /,ii/,r Kli'irr lO V. .>«'. /.' '"<>. v. h'l'z- >irv:int. It has Lcii bii.l douii 11i;it .1

vatrirL (is") :!1 Ohio St. IT'.I; .l(./o'- tixil or iTii|ih>in.'iit. whi.li h.i^ <«.,„.,

WH r it .S'
/' It. Co. \. S<i,lhr |1SS7) vu.ni iiii.l ih^frclivc hy a-.', lull wl;

•i8 Kill 1'^ li' I'i"' ^''^ '"''"•«'" ^- •-'"" ""-"irs lis i.i!i|Hw. 11r.1l 11..1 -

'l'n,M,i(/llSs;it .-. M.-CiMiv, Cd'.K IS I'V.l. <M-t. ii-i(li> as tlaiii.'iT.MI-' Mill. - thm 1,

4.IO: .lol,ns..„ V. Hu.l.„rr.„-nu„l Co. M.iii.. aiipan.iit, .•,ni-.. ..f .la.i.L'.-r in lu

(ISS'il IT. Mi'<^ -'ail. "'. Am. i:.'!'. niiiliiiM.''! »-• 'i""' "''i' " '"^ tli.'i.'i"i.'

4->S-' /'. i/'i/ v' l{irl.-.tls (IsTlli .V. 111. crn.r to iii-tnnt, tli.> jury that, hm-

2V4" 11. .,/.,. v. Urush ri.rlrir l.i.iUt s^.M-tiv.. ..f any l-nihahililv of daiii;.!- ..r

r„ "ilSS'h 7:1 Mich 2I1S, 41 N. \V. 'iii'.l; harm, if a tool was ,l..f....|ivr, an.
I

-iirl,

|/,i.s„«'v.' i;irhmu,„l .f li. I!. r„. (IS'.li) .h.f,.,t iiii^.ht hay.;, hy tl,.. um. of ..,.,

Ill N (• 4s' IS I It \ i^t''. I"' f^- ^'• "'"'^ '•'" '""' <l'l'.'-''''">'- "<" kiio^Mi III

(i-m-' i/«./ l/inrJ: ).. E. II. r<>. V. H'K- th..\l.f.ii.lant ll... .l.f.'i.laiit is lial.l,. ...

T lis.-.li) .-. Onio St. .-.41. 117 Am. IVc. \\w |.I,,iiitiir f.,i- tlu^ in|>iiy )»• K.-.n-l

31^- llurnlu,. V. Chnnhn-.h,,,-., K.fn- I.Utl. IM: A fl. S. It. C,,. v. 7/,,./.,.,

,„;;,». Vn. (11MIIM W, I'a. 47. 4.1 All. (Iss.M X", Aik lia^

;•/„„" isaii. 147 ma. i.i.-.. :u h. I!, (iss,-., ii.i r. s. .112 jo i. ..1. .... '.

\ .li 44 N !• 1.(17, 1.1 V. K. 471. it Sup Ct. I!.-,.. .V...); ./o/..,.-,» x. 1.
"'

;va^-ai.niN.t,'th...h.lyto,lis.ar.la.. an- (Isslli IH M. «;">'!-"'',!;',''/'

Taf.. l...il.T wa., ini,..-.ativ... In /...''./ v. IV. /.', Co. v. Sn,.,rtc (
Is!

. .
J. (

..|.. 1.
;.

Itii.ii II ilnir (ISliU

3.1 l>. .1. K\ •h. X. S. S7. W.M'k. l!.'|i. /. ISSC, 1 iJa. J.lJ: I'li/iiii y- II '

7. ll.c il.'fi-n.lant lia.l .-nlar;;.:u7. 1

of Unci

th. hash. St. I., if /'. /.'. '•„. (IS.S.-, I
|s 111.

1 the i.lainlilV hail h.'.'ii A].).. -J:! Ml,:,:H I.I nil' i\( Ci nil III C'

crii-liril uhih' on.' o f thiiii \v IS hcini,' Ciilrrii (lSii:ii 47 111. App. :!i:i: I::'!!-

•il .111 a

illv h.

tiiiiitahl.' wli.TC tliiT. ha.

I

I'l /(•'/ r III II (is!i7i

aiii'.lf V 'oni to v-.)rk. Ap]i. .-)lM. 4S X. K. S.Ki: /,.,/,. /

ill h.l.

.( If.

,||...-U. V. r... tlH.ii^'lit lli.it. ^:i.ai' I from /,'. Cii. V. Milhinil ll^' 'i 10 In.l- Apl

...lest ion o

tl

tlic •!

fiica.lin;

iiiaiiit.iiiH

(.oiirl ili-i'ii~-^

the stall.Ipoin

f th.' |ii'.

u^ action 'Oil

(1. 'I'll.' other iiicnil.crs

1.1 not h:

I..

form of

h.'.'n

:17 X. K. ISll: .!/•

ISOI I 47 Kan. :!ll. 27 I'ac li

l.rni'!

./..'..

if 111.

-.1 tl c cas.> ni.T Iv fi

.ton V. Ilonliiii

Mass. -.'no, 4.1

lloill <\

IJ.'p. 4.1

(lss:ii l:l.-.

I of the eonv.' tn.'^s of tlio I'ilihhiirii It. (tSSOi l-i!l .Ml

]ili^a.lin: r.llt tills ilirlnni o f the '2. IS, :i7 Am.

I.anic.l Chi.'f I'.ai.iii ii-i-tcnt with Coloiiii It. f'l

n..p. .'U:!: W'tiih,

(ISS4) l:i7 Mil

nl.l

oth.T Kn^'lish .-ascs, cxcciit in so far as Milhumlil v

it may I..'

itv to r.covi

l„- int.'n.l.'.l to a: s.Tt 11 (lis.il.il- Ci

r. f.ir tlio reason

Tlslk was pvesiiiiuihly known
that the Ihiiri-y

to the <lS'J,-i)

Chhniio. SI. I'. " 'f " '
4:!0, 4:1 N W -'"

V. Mii'iiii'i- Iron 1/.:'. '•

128 Mo. 42;J, 31 S. W. 11". \f-

1 ISSO) 41 Minn.
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Jinmns M SM.T
,

.•i4 Mo. A,.,-. 17.;: S>,r„. ,„„.., ,'. // r„ v .,.,,; iW.-, ) <• nW„7/'' V. V/,-„„,„„ ,1S|.,-,, ,-,S \. .1. I,. \ .,;.;. ,,
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l-Vs I'ii. 120. -27 Ml H74. /(„„,,. J
-

,
"'"''•,"" l.v «My il c.nM

;;i-;; a ,,i,...,. ..f „ ..,i,r f..„ „;„„;• ^^: ,l:r',:[::,„;;:; :,'':;;;;, „;:,,"7;'- :';;',:

I'-i; '-. .1.... .H, a,,,,;:,,,.,,,,.,.- i.„ii,.::. oof-. ,, ;r, ;f'',^:'':;'''i,' r;''';niu' nmn..,linl,. ,li,n.,.,.r liM.I 1 n ..l,.,.rv,.,l I,,,,.-!,,,., t I,

'"•;' '"'Ml l,,„l

jVK^ : ;:l;.,r!,::r 'r ?,;;;;•« ;:;;;
,^v
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ii» MASTKK AND SKKVAXT. [iiiAi*. J\".

iiiiirv

wlifilicr

iicrvt

f .!• lliP jury.* Tho iikto fm't tliiit tlio master may liavn provi.lcd fur

nil ctTiTlivf' sysirm <.t' iiiiii.'clion is wholly imiiialirial after any par

tieiilar r\y<k lias Ixen f.Miiul to cxi^t, IiisiH'<'tiMii is meivly a prelim

pn, .liiijr wliieli is iieeessar\ t/i eiiaMe tlie master to ascertain

iiistnniientalities arc defei-tive or not, aii«l, wlieii it li:i-

iU jmriiose l.y (liseloMii!? an iiiiix^rfeetion, other ol.li>;ati..ii.

!I7 Ala. 1(12, 11 So. 8SS. A v.Tiliet f .1

tlif pliiiiitiir is warriinlt'il wlioii' ;i

K|irini.', iiitiiidi'il to initoiiiiilhiitly lo«.r

u gMv ill fi'iiit of till' sliaft of iin »li

valor iixmI Ipv idaintilf wliilc aitiii;.' as

porter for ilcViinlanl, wan left out of v
pair liy ilifcnilaiit fur tlirrf wn-k* iiiu-r

lH'iii'4 notilii'il llirriiif. I.nrl.in v. Wii^h-

iiKii'iii .\till.t Co. IIS'.'!I) -l.'i App. Div. i>.

Ill N. V. Supp. !i:l. In lliiinfi V. V. ,^

Vor/,-. O. it ». W. fo. (lS!i:!l ::) II1111.

270, 'ill N. Y. Siipp. 4ii.'i, till- jilaintiil

was licld to 1m' inoiM'rly iioii*uitcil I"!

tlic naMiii tliat. tliiMc war« no i-vi.li n.v

tliat a car liad tircn out of icpair a Mif

tiiii'iit li'nirtli of tiiiio to jiKlify tlic jiiiy

in liiiilini.' tliat tin- ilrfiii.lant Viiu'W nf

il,s ciiiiililion, or was iii%'li;iriit in ii"t

nwiTlainiri^r it. 'i'lii' coint of apjuiN

I|1S!I7] 1.51 N. Y. .">7!), 4.-> .V. !•;. llijsi.

liowcvir. .«ai(l lliat. as tlic (li'fi'inl.iiit

its mini'. loiiK i'iiou;.'li luforo II11' ioci-

ilcnt lo liavc jtivcn tiiiii' lo repair, tlii^

was siillieieiil Ut make llii' emiipany lia-

Mb for ail injury wiuseil by llie fall of

tile roof.

If II foreijin ear ronies to n rotiipany

with defects visilile, or diseoveiatilc liv

ordinary inspe<'tion. it slioiild eitlicr re-

fii-e to receive it. or iinnicdiatidy repair

it, siillicieiitlv to make it reasoiialdy safe.

fhirinio, ,sf. /,. rf /'. K. '". V. l-ril

(1*»1) i;!l Ind. 31!t, 28 N. K. '."sit:

.t/c;,i.s„M. T. d S. /•'. It. '". V. .Mii'is

(iHiU) II V. r. A. 43!». 24 r. S. App.

21I.V t;:) Ked. 7!";i: (latHuh V. .V. »• 1. ,«/.,

/.. /;. .C- 11-. K. Co. (IHS.-.) 1(10 N. Y.

4112, 3 \. E. 344. SiH', furt'iier. eliajitcr

XU., )inst.

•A vi'rilict fliidini; a railro.id com-

jiany lialile for the death of a liiakeiiian

killi'd , liile makiii!,' a coupling.', liy >t.>cl

rails which projected over the end of a had iiolice on Saturday that the ear «a.

Hat cuir. will not \x- set asich-. where the out of order, tlie fad that an aicid, nt

conductor in cliar^'e of the tr.tin oli- occurred from its use on the fi.lh.uHii'

MTved the positiim of the rails Ihirty Mou.lay was some evidcmv of iic-li-

iiours before the accident. Covhi,, v. jjciice. \n hn,i,,i< \. i^ioii.r (y<, dV. h.

Wi„om A St. P. It. Co. (ISlli.) (U Co. ( 1SS7 > 71 Iowa. 41. ;i2 V \
.
1\

Minn 185 f.ti X. NV. 271. A railway a request of ilcf.'iidaiif for the follouni;

ci.mpany which lia.l actual noti.v of the in-tnicli.m was held to have Ih.m

defective con.lition of a forei-ii car. sev ri-lilly r.>fus,.d for the rcasim hat 11

eral hours In'fore a servant was injiued failed to pre-.'nt the tlioue-lit that .lc

in handlin" it, mav properly U- found feiidanfs employees u>cd pro|K.i- caic ui

liable /)c,ir(T. V. rf It. IV. //. ''". v. the iuspclion of the road. ami. in llic

Smock (18117) 2.3 Colo. 4."i(i. 48 I'ac. r.Sl. evrcisc of such care, there was "an a|c

An employer who knew that his machin- iiaiciit ncci
,

pry was defective, several weeks bcfcuo lo make the repairs rc(|iiiivd:

aii accident to an employee, is iic;;ll^'cut,

where li«' fails, without c\<ruse. to m:ikc

the nccc-sarv rcjiairs. Itonioiin 'hililic

t<l,„ic Co. V. I'InUips (1S!)4) 11 Ind.

App. lis, 3n \. K. nil. Two weeks is

an unrcaMiiiable time for a railroad

company to allow piles of frravel. used

in ballastins. to remain between its

tracks in its yards at a division station.

Hurst V. hoii.'ioa Cihi. I'. »( d. It. Co.

t!ic

llu'

It(1<M)1) 1(!3 Mo. 30!». 113 S. \V. li'.l.".

i-i not error lo allou- a plaintilT to prove cessity for so ...
that a detVetive switch which cau-cd a that the defendant was nc-Ic.'cat m

itv" disiovcred bv t!

'•II

lury find fioin the tcstimi>'iy that

iilliccrs of the defendant (iiiplovcd skil-

ful ami competent men to look alter aii'I

ki'cp in iPliair its track, and fiinii-!"!

the ri'ipiisite men and matc>rial te d"

the work and keeji the track in tiond re-

pair, and if you further tiiid fmiii die

t.eslimouv that, the track was frci|nciii!y

inspeite.i liy them, and that the old l.irs

were taken nut and replaced by ncu tics

ns often as there was any apparent tie-

doinj;, you cammt tiiil

that a detVetive switch which cau-cd a that the defendant was ne-ic.'eiu m

derailment had lieen in the same eondi- kecpinff and niaintainin): its tr'''--^

lion for several weeks picviou-ly. hmi In >r.f/'"'?- tt U
. '• ' "_ ]..'",

,^Vity, J/, d B. li. Co. V. Webb (1SU3) (IS'Jl) 88 Va. 239, 13 S. E. 4.5, a rail-
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'•">"<• '"I" I'ii»v. "It is n,,i .„lli,.i,,,t f„ 1„. H,„,,lv ,,uiii,,imrv. wh.-n
a maiiifot .hui-cr ,xi>i.s tl,,,i ,„;,v ,,u,\ ..ii^.t t,, 1,,. r, inuv.,!."'

SoMi.'Mniliuriii., l,.,v(MMi,|..|i,i!.rn i., ii,,,,|v il„> ,:.uuv>i' „f tliiv

I'nMoii.l.., in ;, C,,,,,, „i,i,|, u-,,m1.| .rli.v.. tl,.. ,„,<t..r fr..,,, !i„l,ilitv,
iuiic,s Ills l<i,..wir,|.:... Mc-tnal ..r .•miMniniv,., was ul.t,ni,r.l .si.lli..i..nti\'

1-nj; iK'fniv 111,, injur. \v,w r.rcivcl l<> hav.. ..nal.ir,! Iiim (,, :i.|n|,i r."-

iH('.!ial nicasnn.s.' Mur ti,.-r ,-n~,-< ,]., not. it j, Mii.niiti.,!, i„l<.. ,,r..„.'r
a<'<-"iint ui til., hu; tliat tli,. ...rvnut is. f..,- tl,.. ,„ii|h,s..s „f ll... MfL'.i-
iiiciU, to 1)0 (...hhMciv.! lis li:ivi!,i: ,1,, knuuj,,!-,. ,,f th.. ,|,.t'....tive ,.,,n-

•liti.nhs sin,.f. h v.,uii.l ..lii, iwis,^ 1,.. a ....rit.v'.jlini; i,sno ul„.tli,.r j,,.

would be pnvlinlc.l In.ni n vcrin,:;. .,n il.c -ruun,! of an as,nnii.ii.,n

pud lia.I, for f,„.r y.n-.. I<..|,t a H.ain,.,! .I.t (ho ,„, „„ I„„. (,1,7 v /,»;,.

.;ir, .„sl,.a,| of p,ovi,li„,- a shon,..,- So. 7,.l). tl n lin^s'.nav 1.
'

^ , io

ur in
""\""' ••'"' ""J-'liK-i'v? of a ,l,.f..,t ii, a nia.liin.. ..r : lia.Mv ,t•s rat,,., was t,.„„,or,„v o„I.v, an,l l.as !„...„ .ai,I, will not r,.n,l,V n„ ;.

.r s 1« r r I

'" "' ''"; '"'1'" '''"•^'•' "^'''''' f'"- "'-li^'"- i" f^.ilinv to

I >, Uou.n,- I,.. ,1,„,..., ,,„.! a,l. Ii n,l opportunity for .loi,,,- -o ,. t .r

i t. V r •

L

"'••'; """"'•'',<" "•..ivin;.. tl„. noti,.,.. S,„l.,.„nlMf„. fo.nin into «,M.k-, w.-, ks into ,„o„llis, v. U h.,„ (18;ili lU Ala l-i:i In So..-lah, ,,,to y,.a,s, a,„l ,t.ill tl,.. tnnpo- S7 ,|s.,:i, OS Ala. 'l7v.
I So 7 l.l | oM-'

r.| l,,.,..l I>> tl„. iH.nMaiH.nl .,,,,1 s„l,>,a,|. ^^|,i,.l, , ,.]y all-.-.'s that, a .IrtV.t w ,s

"'"';• ' "',"",' '"'" '" l''"'"' "" ""^ '"•'-<'•'• "'til tli.'.lillv of .„vi,M- that th..

n'
; ;;;""'' ''';•• '"•:-"'' ""!;';"<• "'>>. xw,rks.„,a..|,i„..rv. or ^aitUo

l.u,;:,.,.ll...... sl.mly mov.,,^. rais. This in proprr ..onilil io,.- Co,!,.. J -KM))
,/",-''/:""',' "•"":' 'l',"'^"""" ">"l fails to st.,t,. how lonj; l,.f„,.,. ,ho'

ll"n. 11... fa.t. that a iailroa,l<.,nipanv (|s:p-, -..i .\la. ;!!.,•, 1 1 So 4't(l it « s
' !';>''' " t''">^ »""<'••. "'"- 'im.v it h..|,l. following, this .'.s. tt, ,„ in

r.,n ha.l l«s«..l a .lan-rrous ,,o,nt., imi.t lincl for th.. plaintitf if th.. .I,.f,..:t
>lnll,...- r....k ha, fa 1,.,. «as l,..I,l to I,., whirl, ..an-..,! fl„. i„j„rv was, or w Im.A,„s.. for aUown^-a ma>s of r.,.k piop..r .lili,..,,,.. mi^.lit hav.. l"...„

t....i that It t..|
, „ t ,.. tra.k and in- at th.. tin,., the injnrv was s„ir,.,.Ml is

ju„.,l an ...nplov,.,., where the dan^-.T er>.,n..o,.s. The ,li.f,.;„lant , t have
. - ..iiMous

li.,,| siiiliiicnt tin,e to ivi,„.,lv the .l.'f,.,t
<.m,n,.,nlawr,iI,n}rstofhi.<.m.,.tare, afl..r its .lisc-ovrv. l-foi,.' h,. ,:„, I,,!

|
,-",'-l' V ,"",-\ ,''!

"'''•^'".""'- ''"• <'l'.->f;.'ealde will j^li;;..,,,-,. i„ failin,, ,„

uM, (l!M)li no II
. App. .•!...!

: /•„,,,/ V. track, »l,..n thev arise, ,lo n..t at .^n.«

S :„"mV n./- "•, ' ' '"""•' ^' ""• '"^"•" -" ""''*'".^- "P"" '1'" '"ilroa.l n-
I'l' -18. Other .lecisi.ms, in whi.h pany. It is only after l.h.v have ex-"" same vi,.w has In.en ..xpli.iily i,|ed Ion- enonu'h f..r <iilij;,.'nt sun,.rvi.
W|l.d, hav.. been rely .r...! iii eon-l ,„- >ion t<, .lise.A.T and r..ni...lv Ihem thatn; the ..n.pl.ner,- Iiah.lity a.t of Ala- lial.ilily atta,h,.s. A„„«,,,' fil„. V ^;»ii-. In. as the in,.asMre of the em- H. /.'. („. v. Wtbb (1892) 1)7 Ala.' 102.!'"'"! s (l.ity hn- lu-en dwlur ,1 to be es- 11 So. 333.

M.ntiall>- the same under that act as un-
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i>( till' v\-k i>r (if ciiiiiiiliiilurv ni'y:lipm r. Tliat it U nlwiiya a iiiiiti'

riiil (|Mi«iii'ii wlit'ilicr rhc iiui-ttT cm rci^nl rciisuiinlilc <'i»n> iiinl <lili

pciin- in rciiKiN iiitr n <laiiL;<T iificr In' Ii.mI kimwlic!;;!' of it8 «'xi»<tt'iii >

liiiiv Ik' ciiiifctlcd.'' Jliit it HM'iii'* itiripiitiililf mill luirriisotiablc tn

(liM'llllT lllllt till' KlTVilllt sllulljil illw.IVs 1m' IIic niH' to Wllll'tT. HilMlMV

Im'ciiiv ihf ciuiil'iM r li.is Imcii ri'ii-*iiiiiilily |iriiiii|it in tiikiii;; the tici'i -

s.irv steps fur tlic rcpiiir ni' tin- (lrfci-ti\(' itisti'iiiiiciitiilitv. Tiio trih'

rule, it is siilmiillcil, in lliiit tlic <lniy i>f the imistcr innl<'r llic-?*!' cii

einiisfiiiiccs is ii<it, !is a inntli r of law, fiillv (liscliarp'il. uiilrss lio at

least sees i' it llic scnaMt is iP-tilicil of ilic (laiii;('r to wliich lip will

U' »'.\|iosr(i wliilc till" aldionnal coiKlilioiis to wliicli that tiaiip'i' U

owilii.' arr Itriiiy: rccliru'il. Sec j!
11". /;".s/. 'I'llis would sr'Clii to lir

tlic I'iilioiiali' of a riilinj: li.v the siiiuchh' court of I'cniisylvania tli:i',

where an ciii|iloycr is iiifonncd that certain iiiacliiiicrv iijion In-

jirciniscs, out, of siulit of his cmiiloyecs, is in n laiiiicrons condilion,

and he takes steps to renew it, hut, heforc such renewal is made. f\ir

of the eiiipliyecs, havinjr no noti( f the daiip'roiis condiliiin of ilu'

inachinerv, is injured hv its hrcakinir. in the ordinarv course of lii-

eniplo\ nient, the (iiiestioii of the employer's iiej^Ii-icnce is for \\ir

jury."

As to the duly of a master afl<r he lias liceome aware of facts teml-

1112: to show tJiat a servant is until for his diilies. «ee chapter xni.,

pus I.

As to the duty to remedy defects, under the employers' liahility

net. see cha|iler xxxviT., jmsl.

113. Duty to cVange the positions of dangerous substances —
I'nder certain ein umslaiices. thi' ai>)iro]iriate remedy which siijr.i;i-t>

itself is the transfer of some siili^lance to a new |>osition where, tur

Viirious r.iiMH.s delermliied liy its ]>ro|HTties and character, it will im

loiifi'er ex[iose the sei'vant to uinliie hazard.'

' Mil, II I.iiiir ,( ('•nil lit Cii. v. Ciilny ' Tlii-i jioint of viow is illiistrnd 1 t.y

(1S'.p:|) 47 111. .\|i|>- I4:l. siicli iltii>iiiMs lis tliiiM' in wliicli iJn'

'.If 11 171/1,1/ V. Ciiissiiii (IHSl) !1S I'.i. iiiii-lfl' li.is Ipi'cM liiOil liiilili' for iiiiiin.-i

4!)."i. Si'c iil-io hill ill nil imlis A f. A', f'l. inrivi il liy scrviiiil-^ wlw) li:nr lu'in liiil

V. I.iirr (IS.'iS) 1(1 liiil. ."i.'it. ulii Tf llic tn wni k in |)lii<-cs wlicri- t.licrc i\\,- 1111

loiiH. ri'iniirkcil: "If 11 dif.cl I'xi-lcil cNplMilid cliiirL'ri <>f lil;i-liiii.' l"i«il 1.

ill the riiiiil. wliicli wiis kimwii to tlir \ii<ii v. Snirs llsiiji l.'i.'i .Mii--. ."'li.

< oiii|iiiliy, lint, wliicli it wns iiiipo-iililc 2!' N. IC. 4TJ: Minn Liinr A ('rim nl In.

for (hci'ii In iiiiiiicili:i1cly rciii.ui> .ir rem- v. fnlnii (lSli:ti 47 111. -Xpii. 'M'-'i- "r

cilv. unci in ciinsci|iicn(c Ilicn>(if llic ro.iil wlio li;i\c fallen, wticii tlicy were ii-iic.'

H:ii iiii-:ifc ' mil iiiip;i~~;il>lc. ;in<l vet n stiiirway «liicli Imil Im'cii tiidvciI. iiiil

tlicy >lii)iil' • un cnipliiyee Mpon t lie ]iiit in such a iw-ilicn its to lie in-c iirc

riiiiil. iiml si- ''iin, in i^'niininec of <;iiil t'nr iiiiymie wlio .sicppeil on it. Tfii'Inip

defect, to ii(ici..|ii (<> (i|ieriilc it. jiiii ill- \. ./1//111 .S7( ///ii/i so/i (u. (tsSwl .ii il:;n,

jury should tliorcbv rcMilt to lii)n. ter- 4l>2, 3 X. Y. Supp. 882. AlTirniPcl in

taJnly there would"be a liability." (1890) 121 N. Y. 681, 24 N. E. 1007.
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114. Dut> (0 tbitain from ordering lervantt to work in poiitioni

where the abnormal conditioni will endanger thei ~'l',, irt'rniri frtmi

iriviiij.' iifilri-s wlii.-li will rii|Mirr ii vi\i,iit tn put liiin-ilf in *ncli u
l-i.xiiinii ilijit Ik will 1m' >iihi«ci..il t,, ili,- ri.!; ,,(• ii.jiirv fn.m a <Ip>

fccliv*' iii»tniiii<iitiilitv i- ;i .liii\ ilic lir.M.'h ..t' wliidi in n.. |, -^ ciil-

p:ililc flian tli<- Im ilc-ll <>( thr :mill..M,,ii- ,Iiity ..|' ;il.illi.lu|iiii;; ill,, n-.' <i(

the ilcfccii\c iii-triiiii(iit:ilit.\.' ( tii ilii> oiliiT liiiinl, the liin^i, .!'< dntv
!> (li-i'llilirtil if, |H-lnlilii; the cxcciUii.li nf li|.;ii rs. lie tilki'S U'iiij,..nirv

nuMsiiri's wlii<'li will picvciii scrviini-i t'nun li:i\ iiiy ;i. •(•<<> t.. the daii-

fr<r<iii> iii>triiiiiriii:ilitv.2

116. Duty to furnish applianre. which will render the abnormal con-
ditioni leis dangerous.—.S.,ni.liihcs ilic .Inty t^i nmuvc t.lir ,'»um^ of
iIm- .liiiij:<'r may lukc tlio fumi of » ,|iiiy f.. fiirni>li s|MH-i:tI appliiiiicr.),

in view <>( the p..ssiluliiy tliat llic >i rvaiit may In- i«'(M«ic,iially exposed
f.. .iaiijrers ,;;,Miii..t wliieli ijiose a|ipliaiM'ert will 1k' an ai|e.|ualc jiro-

fec'iiin.'

(ir wliii, wliil,. winkiii;; on n niin, Imvp
II. nil- into lolli-inM wiili :i ..(.im-l inc <ir

Ciller nlijcit, ill ililll^'rtcill- pio\iliiil\ to
a riiihvii.v tniik. I'li'mr <) /. A*, f'u. v.

Uiisy.il ilssTi 111 III. I'lis. :!:i .\iii. Hep.
.")«; I.iiuiwillr if V. II. r„. V. /;//,., -,1

(isilin (I Iliirtli. .".74. II'.) Ami. T).c. •JMII;

7. i.iv .r /'. If. c„. V. Huh I, (isiii) 1

'\'<\. Civ. .App. M. 21 S. \V. !IIJ. Or
wlhi liavi' Im'i'ii ^Inick hy ii niii-^^ of ici'

iiml snow M liicli fill on tliiiii from ii

nmf wlirro it lijil iHciiiiiilali'il. Ihninl
V. V>,ijiU\ Itiiiil: (IH(Mt) :H \. Fl. .".SI.

If a niihiiail track i coii-tnictiil in

Miili a iiiaiincr tliat. roiks ovcrlian;.' it.

IT liio«(' rock:* arr iniluililiil in tlii'

..Inpis of lilt* tliroiii.'li wliicli it runs, in

-Hell .1 position that tli"y may lif ilis

pi. 111. 1 liy tlic ait ion of till' I'li'iiii'iits ami
(ii ipil.itcil upon t.li«> traik. it is tin-

iiul\ of till' company ci'licr to remove
tliiiii nr to take oilier aileipiatc iimati-
tiniis to {.Miar.l a;.'aiiist ilan^'cr niiil rcn-
ilir (lie t.iaik rca-onalilv safe. Cliinr
\. ih^Hh- i1H!)!Ii ;i(i r.' r. ,\. 4.">a. <m
Till. Tl.'i (Saiiliorn. -h. 'is^enteiD. See
iil-ii III (III V. ^Vrsllln \ h ('iniiliiiii A'.

'o. (IS'.i'.l) 1117 \. C. : . 12 S. K, (iOtl.

liliil in note H to prei iiii.; section.
' A master wlio is notifieil that, pnst.s

iilmn wliicli i;irilers me to he set. are in-

M.uiely fasteiieil is (.'iiilty of little less

llian criminal nejliyeii.e in semlinj.' ••ar-

j.iiitds to work npon them, without lira

I iiii; them. Ilnilirr v. HihI.'.i Slorr if

llmtje fo. (ISllii) llili .\lo. 3, 37 S. \V.

113. See aUo Ellcdge v. Xational City

if n. It Cn. (isii;n KHM'.il I'i-i .-ti y.w.
7-'<l (hank of eirll \e.| in. liefin.lant.'.s

leple-elll.iliM. lieili;; fully a » ,l l e of its

coiiilition): /(,„.,«. v. 't/.n/,,, c lri,n
Mill. Co. (isu.-i) IJH \io. 4j:i, :t| s. W.
Ila. AHinriiiir wit limit c iiient CSII.'ll

•"i4 Mo. App. 47ii (lahorer put to work
nmlcr slope ilown «hiih pehhles lunl
stones were constantly falliiiL'l. See
also Ciiiisiiliiliuril In I/fi./i. fn, v.

hi,f,r (iM-iSi :;.; 111. \pp. 41:1;.

'A jiiiy is warranted in limliiii.' that,
rnr ins|Hctors who. upon finilini; the
steps iit the rear enil of a sl,.,.pini; car
to l>i> hioken, leniove them anil ilo not
ronilemn the iir as heiiii; jn an unlit,
ciiiiilit ion til he left in the t.rain. are
nei'lif.ieiit if they fail In seiiire the plat-
fill 111 uate ill such a nianiiir as enliielv
to prevent tlie ej.'ies.s of |i, r.oiis from
the interior of the ear. rtnu'ioii v.

fi/r<i( .\i,rlliir)i It. f'o. ilsiisi 8 .V. D.
124. 77 N. \V. KiKi.
'Thus, ns a railroail company in

lioiinil to know that fiireii;ii iii- inay
often have ilriiwlieails of iliircient,

lieiL'hls, anil to appoint, iiispniiirs to
a-ieitain the e\i.teiiie of this as \>ell as
other ilatii.'crs inriileni to the 'lamllinij
of siiih lars. it is error to rule th.it the
want, of the crookeil links whiih are nec-
essary for the s;if,. couplin;,' of such ears
is one of the ri-ks assunieil hy a lirake-
man. Itrmi-ll v dninirii-h ,f ,/, A'. Cii.

(I^!i."i.) 84 linn, 21ii, 32 N. V. Supp.
4J7.

, !
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116. Liability of the master after the remedy hai been applied.—

TIh' i'nIciiI. i.f flif iiiii-*tcr\ liiiliiliiv fi.r iiijiirir!* niiiitol liy in iiiHtni

IlKMlljllitV ullirli, at till' til t' till' ili'i'iili'iil, liiiil Ih'I II ilplill lil'iitli;:!,!

ititit srrv ii-i< uficr Imnnir Imch w iihilrawii f'ri.m n^c lor ilie |>ur|Mi-.r .
i

ri'otiirin^ it to iix ti<>i'iii;il cutnliiiun will olivinif^ly i|i ihidI ii[h.>:

wlii'tlicr till' n'liiriliul imiisiiiTs iiilii|ii<il liy liim nr hi-i iii:<'iils liini.

OM iiiallcf of fiH-t, !^ >iill((l ill rci.'lii in;: il rrasunaMy salV, in t>o l;ir

!in tliiit can h' <'tT<'<'t<^i liy the iN<rfisc .if niilinaiy care'

Ah to llii> effect of llic iiiii>tci-',s -i|icciric |iroiiii.<c to rcmcily flic <!;iti

porous coinliiiiiiis, !irH< i-liaptfr wii.. imsl.

117. Duty to warn the lervant at to the exiitence of abnormal dan-

jeri.—Wlicrc the .servant i.- not safcmiai'ld l.y iinniciliatc aliaicl'ii

nio'.t of th'' .sc of t-lic licfi'ciivc iii>trmiicntality, or by it.s iinniciliiiir

rO(*N>iiilion to a (•inlition of nortnal wafcty, it is clearly the dutv ..|'

tlin muster t.o warn the serMint. of the danirer to which he will 1h' ( \

ix»se<l, mile."*.-* lie is kn^'vii t,o lia\i' ri-ceived inforination a.s to this finm

otlie' Fonrees.' See chapter xvi., I'osf.

Till* oblipiliiiii.H of renieilyin^ defcci.s and rif waniiiifj tlie si'rvaiii

of tlic c.\ist4'n('«' of those defect,'* are soinctinieH s|ii>keii of as Ik iiiL'

strictly altxTiiativo in tlu-ir nature, as tlioii>.di the master could rcli. r

hinis<'lf of roaponsibilit.y by dittchai'fiing either fif them.* JJiit ihi-

' Chicaijo <f .V. W. K. Vn. v. Ihhtnrii hold water imr siHtiiin a fall Ihm.I df

(IHIIV) I'tlll III. .IMl. 4H \. K. 47tl. Af- <.l<'.oii, Ml.' i|ii>'.liiiii of tli.' <'iii|ili.>, i-

flrniiii); (18!»<>) IIH 111. .\li|>. '.W! ; I'ia- n(';.'Iij.'rnc. is <iiii> of fiut for llii- jiin.

niir ('<)ii;i<,'f«»;c Co. v. /{diiiiiikiii ii

:

hiiLimhiil, v. \ i »- \iirk I', if //. A' //

(lH<tO) H.'i 111. App. 4(17, A'l'miii'il To. i ISTII i 711 N. V, J 10. Tlii' o|» rii.r

(lllOi.) 1H() 111. 1, iu \. i;. H(14 dial ol :i pulp null i* not. n* it iiiiiKn .if

not o.'i this point pxplioitly ) . law. iii';;liyinl in ncpiiriii;; an i.|ii|il.nir

An onipli yr is not. a-, niatirr of law. to a~c a iiirinliil (in til ir saw, wlni il

fii'P from in'j.'li^( nee towanl an I'lii- linil Ihtii woiknl fm- a iiioiilli iiihi .li I

pUi.vi'p iiijiircil l)_v till' fall of II frci^'lit not a|>p<'ar to be wrakiT at llip iiH'iilr I

cli'Vator, allhoii;.'li it liad jii«f Iktii ic- |Miinl tlian at any oilier, or to li.n.'

paired by an expert, wliere it wa-* of a iiioken at that [Miiiit or in eoii-ei|iiimv
rather ]Kior da^H of elevator-i, ami Ibe of its mended iiindition, l.'in \,

manager in cliar^-e knew of cbfecls Ihlthir (lH!l.'j) 104 .Mieli. 2!)r., IIJ N.

wbieli were not repaiieil at all. Ilniiiiiii \\ . .'!,'i7.

V, /), .1/, Onhdnir it r.i, flsiliii 11.") (al. ' It is ne}rli;;eiir.p, as niatO'r of law, tn

4.'I7. 47 Pae. •>\H. The falliii}.' of thi' leave the traek in an exjxi-.'d plac like

i if of a mine is not one of the ordinary a ).'or;re, where it is specially liiilil.' tn

lia/ards of Ibe ser'iee of a driver tbire- In- injured by a rain lorni. willuml .i

in, where the employer, upon noliee of (•iiani for ten hours after the ...tiiiiii i-

ttic eondilion of tiie roof, had apjioinled over, llnrihi v, \iiilh i'tiiiiliiin <'. I!.

a linilierinan to secure it, and tlie roof Co. (lH7(i) 74 X, (', 7.14,

bad lieeii left in a. insecure condition, *"lf the nia-ter knew, or under (le

i'liiiiiitiiliili il Cniil Co. V, iV./o iVicr cireiiinstances oiiybt to have kTHvii.

(ISlHi) li.'i 111, .\]ip. ^04, Where a lo- (hat a niacbine in i\<r was out of rr|iiir

eomotive boiler e\plodci, killing.' the fire- and danneroiis, it wa Iiis duty to >..'

man, and there is evidence that the en- that it was jiiit in projier repair, or t

^irie wa.; frctpieiith,' lakcli Itj the frpaif wain tle-r ^- Mi;; it of tli.* dan;;.T, >f

sliupii for repairs," tliat it would not tliey were ignorant of it." Rice v.



J iiri M.\M Ki! «i 1)1 I IKS ni;i:Mni) nt iik «iinti\iois. SAt

wiiy of piittiiijr ill.' iM'o U lint a utrictU iicciinifc .,np. In tlic fir»i

]>\i\rv, it iiivtilxt. thr li\ |mtli.'»i^ lliiii it \* St iiiiiitir of Irpil |tri-»iiiiip-

li'iii tlint tlic ••tt'cii ui

ili>' Mi'viiiit, or ili'iiUlc liiiii friiiii

II Wiiriiiii;f i>< til tnm»frr (lii* rt-|i.pti»il iliiv t(»

rfriiMTiny; (liiiimyi - for iJi ri:l.'*i'ti

'I' tilt

iiiii

111-* <'.>iitiiiiniiii'«« nf w.irk iil"l<T linviiijir tint* .•(..|iiirri| a kimw lr.|

lions cliiirp'!* Iiiin willi an iifrci.ijnci r il H' li-

fe"'

or witli

Iriliiitoiv iirjilin'iKc. 'riij.! |iv|MitIi

to all jiiriMlii'tioiin, Sco clijiiiirrs wii
H'.-l- cillillol, he clilrrtillliri II.'*

w III.. aiHJ .\.\ /" »/.

i.iliiT olijcclioii to the sl;ili'iin lit III i|iii"i||ori j^ iIimI it involve, t||.. nil

\v;irniiitiililc |)ro|Hi>itioii tli.il an rni|p|.iyir «li< iii-occcds to nim-.K a

iii'lVi-» witji line .lilipii.T rflicvr.-* Iiiiifflt' iIi.tiI.v fi i all r.-|Min-

hinti I'kllip Milh (1Mh7) ttl Mii

/.

Ml ,\|

lllr

It.

1. if r. H. r,

11 N. K. nil ; III, I, I, t I

iioin.il. if III.' trnck t* ininnil. iin<l

/(.(/-

ili-.il.v tin' .iiMiiuitiy i»

il>*!i:) UtI III.!. .•.ti4. .-. \. I.:. Ids. T., |i. i„ii,i. I

< iiii.lir Mil .)lili:.M' mil \„ i..|iair lli.' Kiiti

IIIM' fir.'.'l. »l'<' t'illilhl Hi
iiiH. \.r. i:\\i< th.iii line i.iiil

It'ii'ir (ls!i:i) .MMtiii.. St. .'i.;.-.. :i.-. \ K,
i.'i; MidH l.iiiif if i'liii, 1,1 I'll. V. I'lihiii .mil iioliif. iiiiiv liik.> wliiil.x.T ti
H-i:)) 47 III. Api.. .ICl: /(,„,.,•, r .f i,„

It »'. U. Co. V. Siii'irk (|,s!i;i JM Col... If ill

I'iii. 4S Puf.
Sh<,ll t.iiil- i

1 1| .
4.'.0. '2H 1

tiiii.'ly nut ill- ..f lli.. injiiiv. >.i lliat il.t

tf.!' irii.v Ik' iiii'iii'il. iiM'l. Iiiiviiij; ^'jvi'n

It

liHl; f •./,/> 'Ill Vent, tl

.1.'

I.' injiirv i« «iii II

|irii|Hr t.i r.ii.ilr tli.'

1)11.' Il« fn
I.' iiiiiniii;; of tniiii.. hht timt

f I . V. It Co. (IsiiL'i 'Jl |,ait ..f III.' inick. wti.'ii pi„i».r n..lic<>
'.II'. 4!17. Ill II' in II V. I.iil'- Ih.T.'nf U civ.'ii. III.' «niii|iaiiy liiiiy tiiko

sif.ii ,f .1/. N. //. fV. (|s«*J( 4!> Ali.li. Mi.li III

411.-.. 1.1 X. \V H:1J, Ml.. ii.yli-.iiiv r.'li.'il |.l.'

lie t.) i.'|i,iir till' <iinic si* it

iifi'iii iii.l iill.'iiipli'il tn I

.1 Hiilli.'i.'iil. iiiiiiiliir iif nil

i'M'll nil lllll(':lHiill,lM|. tilll.

I'l il.. iiii|i|iiM(.< I'aniMit call it to

will

-lint

lijilnv.

II wa'. nut tiiciifoi-. If ||j|. i^iiii|ian,v .n\fH a .lntv

ilv

I'll

ii|io!i 11 .•(•rliiin .s...ii.iti of ,i to jin .iiiiili.y.'.^ to k.'i'ii t.h.. track \

j.'i\.' |iro|M'r tiiilic.' to a|i- ;.'(mmI. safe, niiil -iiiliilii.' comliti-
n a,

I Kill;.' Ir.iiiH in iii-c of
ml to ni.ik.' till' rciiairt witliiii -iiili

lint, ttlii.li tli.'v I'oiiM iiiTi. |.rM|M'l, ami
in. upon

tlu

Miialili' ti

v.ar. woiilil

iiiiiil II."

IK. Ill tliiit scM-oii of as ili,ir;.'c(l. mill if tli

mil t

I I- ici|iiiri'il In onlli It all liini'^. |ia\

rniiw of car^,

II' .onipiiny niiKt,
iiivc II siilliciciit forii' of

iKiiy |iriiil.'iiii'. iinil. T nil il xi«lim.' iiini on liiml to ri'|i.iii- in c.isc of casual
mil in yi.'H of lli.. proli tics of this kiml. witliln cv

hi:

iif ill Th.
en a reason

loiirl alil.! tiiiii'. the ijiic^tion at < r.ce arises,
In lictialf of llic coni|i;niy it Ity wliat ~t.iii,|aril sliall tlicsi- tliiniM li«

w.i- ari;iicil lliat tl ic .'oiiipany

Inly to it> ein|ilo\c.s to n piii this tli.' fmcc I

il no <lcliriMiii.ll? If a rail is broke
lips

n. must

tr.i Willi

III): that.

iin anv s pccilh'il ti or .'it track li. fo

Ix. siillui.'nt to H'jiaii tli.

th. iriival thereat of the

Ir the tra.k

s to its eiiiployi IS, it iiiij;lil ni.\| ti.iiii? If mi. then ji niii.h Iiir""r
in an iiiipassa

lion, while its duty to 11

ilih' niicli for.i >t III ployci 1 wVicre a train
piililii is appioachin^ than in a caM' where .sev-

Mi.iiM II.. very liilTcivnt; ami tli.it llic cral hours wonhl intcrv.'iic nlthoiii.'li, in
ilutv it ow.'.l its .iiiiilployc.'s. in ih

Has to ii'iw th.'in siillic:..|it noli.c th.' track

either .'vciit. the .•\tcnt of th-

iif the ilani.'cr. »o tliat tli.'v .'lit I'ol of Sll.'ll

•i. Til

liny injury in consiipi Ih.

ihi

position would
to I

e .njiiry to
Hcr.' 1... same. The adopiion
riih' would permit no allow-

to h.

H' made lictwci'ii sli^'ht and ex-

'ITi

nil- ti-n^iii' injiiiii's to the tra.k. I'he injiirv
(• roiiipan> ...Ms ii duly miyliL he s'l. h that a f.'w men coiiH

.ary lejiairs in a verypiihlio to k.'cp its track in a safe make the i

ml -iiilahlp condition. aiMl also to run .short tim.'. or lie of so serious a nntiire
11- trains with r.'yiilarity and dispat.'h that a liiri.'e force would necessarily Jie

'!•• ^srcie, f.>r tli and cniployrd inr .hi Then now .'OH Id
tran-portation of pnsscnj.'ers and the company know- what force would he
Irtight. In so Ur as itn employees are required? Should it anticipate Blight,
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siliility, wlicflior lif> wjinis (lie svr iiiit or imt. T>ui it is |i|;iiii llmi

liio ('in 'isLinccs iiiiiy sonictiiiirs !•<• sni'li tli;it ii jiir\ voiild ho jii-ii-

tied in iiilciTiiif.' lii:il lie mif;!.! aisu to Iimvc :;ivcii llic Mi-viiiit siidi in-

stnictimis iis wipiijii liini' ciiniilc'l liiin t" |ii'iilcct liiiiisclf iikh'c olTccii-

:illy, diiriin;' liic |i('i'iii(i wiiicli \v;is tu ('1m|i>(' licfurc tlic <l:iiii;ci'niis cnn

(liliniis cniiid iir I'cnicdicd.'' It is ediiccivcd, tlicrcfdrc. tliMt tlic in.'

|iriii('i]ii(' in tiiis cunnt'clioii i- tliiii. iimlcr liic circiinistMiicc^ sn|i|i<i-i J

;it tiic Cninniciiccniciit <>( tliis section, t'lO in;ist(i' is ;il\v;iys cnliiidilc ll

lie docs not wiirn tlif s<TVinit, iind niiiy or uiav not 1k' snlijcct to :in :;(

"nliiimy. nr srviTc (Imiim;;!' to \t< (iMrk. 'Sec Ihiinr. T. if I'l. If. If <'". \

)inil liiiu- mill liy wIkum -lioiilil iiiiniic^ N/iioiA- (1S1I7) 2.'! Colo. 4.'iri. 4S l\ic. l;^l.

t'li'icli) lie i-hi->ilii'(l? Tlirii. ii^Miii. tlic vvlirii' the ililly <if i> riiilwiiv i'cmi|iiin

.Miiiii- rule I'liiilil iiol liv ii{i|ilii'il to III! ll. put. 11 ili-tiiii'l.ivi' niMik on a Ion i:ii

iiiiiils iiljkc. U lii'ii' till' liii-iiii'-s of till- (,ir. ili>roV('i'i'(l to lie ilcfrcl ivc, um- n

loiid i.< IniL'i'. mill iii.im\ 1i\iiii~ :in' o^'iii/iil. In tlii-; |pmtii-iilm- cIm— ni

il:iily niiiiiliif; over llir -Miiir. a iiiili'li cii-r-. liowi'vrr. tin' kiml of wainii,'

moil' >t.riil, lull- and laijii'i foicr uoiiM tlin« ^'ivcn ilnrs not sccin to lir nirai i. I

iiiM's-arily lie ni|iiiriil than in a ca-c liy all coinls a- sulliiiciit. In Ituil,^- i

wlicic lint few trains wen- luniiin;;. v. St. l.niii.i S. If. //. Cii. MS!l.">i Ij;

. . . |lii> is 111,. !,,.,( an-wi-r lliona- .Mo. (iTli. 2.S S. \V. SS7. IW S. W . I
."

tiiii' of llir i|iirsl ion-i will ailiiiit of. ill- till' 1-oiiit saiil: "'I'Ik" ilrfrinlaii! ii!

llioii;;li a il.in'.;rroiis one wlicn \\r <on- not ilisiliar^'f it.s fnll liiily lo llic |.Iii'i

-iilcr llir riaiiii iiiiulc in llii- (':i<r iliat tilf liy ins|ii<-l iiij; and niaikiirj tl i

four iiicn in-t.iMil of llirri' >lioiiM liavc 'I'lic duly to fiiniisli ica-oiialdy -.il'r .1!'

ln'cn I'liiployid. I'.iil tlio duty lo pliaiirc< and niacliincry for Ihr ii-r . f

proni]itly repair il- track, or to rcjinir its servants in llic coiii-c of llnir . i

uil.liin a riMsonalilc tiiiio. <;rinvs out ploynirnt was not only an iiiipir.ii ir.

of llic duty to carry frci;;lit and pas- Inil. a cont imioiis, duty. It. r.iii. s,, 1,.

senders with pmnipliicss and dt^palcli. speak, with tlic defective car Iroin I'.i'

'I'liis is tlic contract oldijialion wliicli nioniciit. it was discovered (o lie d. !•
1

'

tlic company enters into with its pa- ivc, continually calling' upon llic n 1-

trons. lint wliicli it. lias not entered into tcr to rejiair it. or to warn tlio-c ..i' i
-

with its employees. .\s to llieiii, it may servants whom it rcipiircd in tl .1-

dday its trains, or it may ston tlieiii. of their cniploymenl to handle il of ii-

(cmporarily. <ir iicniianently. and t.lic daiiL'crous charailer." In I'mh:,, ,

employee cannot complain or seek re- MiiKum d- SI. I'. I'. I'd. (l-iliiii i;i Miiu
drcs„ In daiiiaL'i's in consci|iicncc there- 1 S.'i. Hi! \. W. 271. it. wa- held llin 1

of. 'I'licii •laini. if any, would '^tkw railroad comi.-Miy was noi . .is iiii!!,r

out of their c'ont.raci, relation with the of law, free from ncylimnce lo.va: 1- .1

<-onipany for cmploynicnt. and would hrakcman kilh'il hy steel rail- ipi

not he ha-cd upon a sloppaijc in (.he cssmily jirojcctin^ over the end • i .<

running' of trains, cau-cd hy delay in Hat car while liewas makiiiL' a coii!i;i' j.

rcpairiii;; the track, lint for their where it was well known that tlii-- kini

waircs. to which they would lie enlitled. of frciL'ht was ajit to sliilc harkw.n :-

if eiiiploycd for a dclinilc perioil. or forwards, and where the lomlih "V

whether trains were run with rcjiiihir in ihar^'c of the train oh-ci\cil ll

ily. or were not riui at all. There could dilioii of the mils thirty hoars Irf 1

therefore he no such thin<i ns a duly to the ai riilcnl. so that, there was :in <<•

the ciii]>loyccs to repair within a rea- piMliiiiity to rciiio\c the d.iiii^cr h> ^i '

sonalilc time, or to repair at all. 'riic tiackiii',' the car. a- was ciistoiiiai\ n 'i

duty to llir.ii is to furnish a rcasonaldy those in had order, or hy ad:ii-ttnL.^ 1

^'ood and safe track, and. if an iniuiy rails .~o that t.lii'y would not pioe.i 1

niiairrcd thereto, to ilisi-ovcr the same yond the end of llic car. 'IMic f.H I I::!

with ri'asonaldc diliircnec and Jironiplly the condiietor w.iiiicd hiiu ; 1 he 1.11. fii

jjivp d\ic and timely notiitc tlicK'of to in making; the co.iidiiiT di,! not. it >
-

its employees, .so that they mij^iit be said, picvont liis rc<;j\crin'; under saa
protected from danger." circumstances.
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tiiiii <iii iitiic)' irruiimls, fvcii tlnMijrli lio iii:iv Iiiivi' ;i\c:i ilic >crv;iiit iido-

(|iiiil'' \Vi^l•llill;^^

118. Duty to alter improper methods.— In tlic cii ( - m. i";ir cited ;is

illiisti-iilivi' (if tlic :;viicr:il iiriiici|ilc llint llic niiisicr's (ilili^ali'ii-. jirc

(Miiitimioiis ill tlicir iKiiiirc. the siilijiTt.-iii;iii<r Ims liccri ilic iiiMt:i-ial

siil]siiinc(s iliciiisi'lvcs wiiidi cdiistii iitc |i<.rii(iiis nf ilic jilaiit. It is

|ilaiii, !mpwc\( r, that llic |iriiici|ilr is alsi. .ipplii'alilc wliiiv ilic aluioi-

iiial daiiiici's wci-c caused liv iiii|ii'.i|.cr nieilinds .d' i\<:]]\ix wm-ls. The
"liliiiMtii f aileriiiu ihoe allai'hes lo tlic iiii-ler t'l'i.in ilie lime they

al-e kimwu av (Hii;ht to ha\c in eli i<li(i\vil tn liiiii.'

'Tliiis, » Mi;i~lcr U liiiiiiiil. Iiy piuiiii,!- Ilicivi ; Ihiijfr v. hi'li^iiuiiinlis ,f SI. I,.

.Mtiii;.' :i lui'lKi' riilr. Ill- iilli,TV\i-c. 1.1 /,'. (,,. (ISTIi 47 Mo. .-,(i7. 4 \mi. 1,'rp'

cliMiiL'i' :i |if.iclic'c wliii'li. )i> his kiiinvl I!,'.:! I riii-iii:i ii.i;:rii,i'iil nf <.ii'.'iin'~ l.v

imI^c. Iki~ for a ion;.' tiiiic Iici'ii fojlowcl lir.iiicii. (oiuiMiiv'. iiu'iicls lirin^' iiu.irc
In oiii. -ft. of liis «crvii!its to till' |ic ril tlul ~ii(li ,..|i|iloMi.. ucn. in i T,. li.iliii

of :iiiulliiT .-.ct.. Itoliiii V, \iir ).;,/,•, (), (,f opciiiliii!,' cii'jiiii's in ijj,. iili.|.:u-(. of
i(- \\. {{. fi). (ISHTi i.'il N. ^. :,:•.). I'l til,, .ii'jiricii-.

I . .'>!o, ii ni;i-tcr wlio Ilis
N. !•:. Ki-.'S. l!r\ci-j _' (tS!i:(i 7;j jlnri. iiotirr of llii. \ iol^l ion of a rule :i.|o|,i,.,|

l!7ll. Hi N. V. Supi'. 4II."> lllii' |iiniiii|. lor ||j|. |ii'oii'i'l ion of an rinpIoM.. i,
r..iii|il.iinr(l of was tlic sliiiiitiiif.' of r.irs (-linri.'ril w il li tlic diry of Likiiii; ij,,. ,„.,..

(into Iraclis leading.' to a rcjiair .-!io|i. o-aiy ~lc].> to conrcl. Ilic Vvil innl
«itli(iiit. ailojitiiif; |>id|ici- ]prc(initi(iiis oli\i.it(. tlic iiijiuv. SI. I.oiiit, .1. <l- 7.
fur iircvciitiiii: tlic cars from riiiiiiiin.' /,'. I',,, v. 'ini<lrl'i ( ISIH i :,l AiU. -.'s:!.

llii'iiiL'li (I s of 111,. s|io|i. or for warn- :iiM, II I., I!. A. 77:i, 10 .S. W. Siil, l(i

in;; »iali employ ees as iiiiylit le at work S. W . Jijli.

'i

i
m ii
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CHAPTER X.

KNOWLEnnE AS AX ELEMENT OF A ifASTER'S LIABILITY.

A. General PKi.NcirLKs.

119. Aiiiilysih of the poncpption of nc^rlisenoc with rpforonco to the knowl-

»'d;,'c' of the pcisiiti lOiaifrcd thiTi'wiUi.

liO. Saiiic subject in its s|i('<ial appliciiliou to the liability of a master.

121. — to other relatiims iiivolviiifr aiialojioiis res])oiisibilitic3.

122. .Veliial ki»)wle(l};e : liability inferred from.

123. .\bseme of aelual noliei- nut ahvay.-* decisive in the niaster'3 favor.

124. C'oiistnietive knowlcd'.'e; how related to the master's absolute dutii-.

12.5. Coiistriictive knowUdye; liability inferreil from.

120. Alisenee of con.struet ive knowlc,I,'e; liability nefjatived by.

127. Helation of this doctrine to that which declares the master not to Ic

an insurer.

128. Doctrine considi rod with reference to tlie burden of proof.

12U. Ab.iormal conililions orifiiiially created by cMuses for which the mas-

ter is not res|)(insible; application of fore^oin;; principles to.

B. ClBCUMSTANCKS UKAltlNU l_lt)N TlIK tilK.STION WUKTllKIt XOTKK OF THE CO.MH

TIONS SUOl I.K ni-; IMI'ITKU to a .MASTKIt.

129a. Character of dan^'er as being a normal incident of the business.

130. Notoriety of defect.

131. Obvious nature of defect

132. Length of time during which defeit has existed.

133. Kepaira and alterations; inference from.

134. Failure of servant him.self to observe the dangerous conditions.

135. Manner in which - i rumentalilies dis<-.harged their functions juinr

to the accident., inferences from. g«rnerally.

136. rievious satistactorj- operation of tlie instrumentality which e^iii-i J

the injury.

137. rreviou.s uiL>^atisfactory oiHjration of the instnunentality which cau-f I

the injury.

138. Previous unsatisfattcry operation of other instrumentalities of tlie

same kind.

139. Province of court and jurj', where the master's constructive knowUilL;e

is in question.

C. WUAT DECItEE OK FOKKSKllIT IS IMPUTED TO A MASTEB.

140. General princijdes.

141. Liability imputed because accident should have been anticipaloJ.

0|K'ra(ion of natural laws.

142. Liability denied bccau.se a<-cidcnt could not have 'oeen anticipated.

143. Ma^dr not bound to anticipate iiUIictiou of injuries by bimple in^liu-

nientalitiea.
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144. Master not bound to anticipate arci.lonts resulting from tlie unusual
mental or iihy.sicul d<foet» of einplojces.

145. Kxc. ptional character of aecid.nt, l>ow far an element ncgativinK a
duty to anticipate it.

I4C. No similar accident previously pnuhued by same conditions.
I4(ia. Une.xpeetedly severe strain put upon apjdiancvs.
147. UncxiHxted position of the servant at the time of tlie accidcnu
147a. Scr\ant'3 attention directed by fellow senant.

D. WitOSK KXOWLEDT.E OF AU.NOBMAL COM.lTlo.N.S l.S IMPITED TO THE MASTEB.
14S. Introduitory.

]4n. Knowledge of a mere co.wrvant not imputed to the master.
loO. Knowled},'e of vice [.rineipal imputed to master.

a. Superintendents and manaj,'ers.

6. Superior s<.rviints of low.r -lade tlian 9uperin(...,dent9.
c. Servants furnishing or maintaining inorga.iic instrumentali-

ties.

d. Servants having power to liiro and discharge otlier servanU.
e. Servants whose duty is restricted to reporting defecU.

A. Genekai, PRi.vcin.ES.

119. Analysis of the conception of negligence with reference to the
k edge of the person charged therewith.— B,.f.„.e entering uj^.n a
(li .ailed exi.iniiiatiou of the eas(>s wliich bear uj.on tlic siibjeet of tlii«
cliiijiter, it will 1)0 advisable t.. in.-ert a few iiitrodiicturv reii.ark.s, d.-
signed to elneidato the fundamental principles to whieji the propj.^i-
tiuns which we shall have occasion to state are referable.

That knowledge is a constituent element of negligence under anv of
it-s iisjiects will be sutlicieiitlv obvious to anyone who considers that a
want of care can only be inaiiifcsted in one of two ways, viz., either
by a failure to make such inciuiries as would have turned partial and
merely ci.n^tnietive, into complete and actual, knowledge, or by a fail
lire to act prudently with a full knowledge of die conditions. Anv
other thwiry would be inconsistent with that fundamental] principle
of jurisi.nidence which makes ignorance of facts a valid excuse for
an injurious act, provided such ignorance is justifiable. In the ordi-
nary analyses of negligence, this aspect of the tort is somewhat ob-
mm;l for the reason tliat they lay the chief stress upon the stand-
ards by which its existence or nonexistence is detennined. In the two
follnxying well-known definitions, for instance, the element of knowl-
e.l-e is wholly ignored, so far as the actual words which they contain
arc concerned.

"Xcghtfenee is the omission to do something wliich a reasonable
111:111, guided by tliose considerations which ordinarily regulate the

•f

•fill
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COmluct of Immun nflFnirs, would do. or dnini; sdimlliiiig which a im

dc'iit and rcasniudjlo man w<iuld not il

'X ('•lliiicncc tlic failure to do what a rcasonahlo and pnuh'Ut p

son would ordinarily have done un<ler the cireunistanees of the sin

tion, or doiuf^ what such a jierson, under tl le existiu"; eircnnistaiii

woidd not liave done. 'J'iie essence of the fault may lie in oniissi. r

commission. The duty i.s dictated and measured hy the exijivncies c.f

tlu! o''casion."'^

In other definitions tlio presence of this element is more apparc

but is not very distinctly insistetl up

III.

'Xe!ili},'eMce. in its civil relations, is such an inadvertent im|M'rt'i

it, i'l the dischiiriic of a lejial dtion, by a responsible human ap'i

as immedialely produces, in an unlinary and natural se^puMic

niv.

.h

a lie to am 'ther. The ina<lvertencv or want of due consideration .4'

dntv is tlio ill j II lie. on

nuiii, the suit is

.N( 'irhacnce

which, when naturally followed by the dai,

it of such atter,tioii to the natural and prob.il'

if the act or omission as a prudent man ordi.iarily \«

h

bMsed."

; the wai

consc(piencc

stows in actiiii;- in his own concern

In a third set <d" dctiniticms the element of knowleds,^' is put p

inently forward.

"Ncfilijrence is practically synonymous with heedlessness or

U'ssness,—not takinn notice of matte r' levant to the business in haii'l

>if which notice mii;ht or ouiiht t- ' .>e been take

A. ('tor is neuliuent wh' . iie is i^inirM lit of the coiise(|UCiic-

his act; if his ignorance proc.M'ds from thoiiiditlossncss, recklessne-,

t of due attention. Xeiiliiicncc is iiiadverlein'i i.
carelessness, or wan

conseipi;e(iuence.s to which a man mi i;ht have a<lvertcd, an<l to wbicli li'

Id have adverted had he been desirous to obey the, law and jierf i

the obliirations which it ini]>oses.""

"Of the three "radations of niiscondnct towards others, fault

noj^lijrcncc (ri(?/w) i." an unlawful act in iaiioraiice of the subject.

de<>n>e, the instrument, the conscinioiices, when it was i•('asonal'N' t'

xpi ct the mischief; unlawful inlentioii {Joins) is lireach of lawl' Willi

knowledire of these elements, but willioiit ])remedit;ition ;
malur ni-

AIilci'Min. 'n., in Uhilh v. Iliniiinn- 'Willi it on. \( 5 ;).

Wall rin/rl.s I llS.-ii;i 11 K\cli. '\. Y. Ti-'iil Cixlo. § "IS. Mill I.

7S1.

N. s. xv.\.

I, .1. KmIi. X. S. 'Jl-'. i .liir. DoiiiKiirs Aiiii. Cdilc ISSt

11 Slci>licn. History of Criiiiiii-il

'Swaviic. -T.. in lliilliniurr if- /'. /'. l-'.i"- |>. 1-:

ed. 50(5.

./r>,„'.s (IHTT) 05 U. S. 4:i!", 24 L. • I'o^lu's Gaius, p. 13.
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''lirjivify is cviiicMl l,v iIm^ ivs.>I

iliiii.' liiw."^

lltioll ..!• (IclilMTllt.- illtciltini, ,,f Vl<>-

If. ciin scjircc

tMcldrilv llic tn

iIkiI iilociicc (if

>• 1h- siii<| tliiif any of these ,l,.fl

II' ]! :lll(p|i wliicli tlio cI

iriitiuiis iiidi.-at

I'lncnr of k nowlci
'•arc wliich coiiHiidilos ||

u«" salis-

:;i' liiars to

If MIMHI clcilicilt. ill llir coll-
'". n..,h,..,..... lu. ,l,.fV..t in SII..1, ..xplana.ions is ,l.a, ,I,..v

"' " '-'V'
-'" "" " "" --'• !•' -lii.l, no,!!,,.,,..,, is ,.,v.li..a,..,| o>.-s .lone I>v one ..|io ,s tnlly auare of all ihe eiiVMins.aiiees uilli ref--,,.W.. u|,,eIMle,sealle,| „,,,,,,,,. el,,,, .e. n.-se of ae, ion 1

"'"' •'7 '^""^" """ "'•" '^ '' l"'-'I.,'l.ilit.v, wl.iel, in some instan.-e.
7''" ';'":";; ""'•^'1 -''^nn.v. ,l,a, .1 -o of ;,e,|„„ wl.iel. l,e
""s ailopl uill |ir<.\(. i "M"'!"!!.-. to s,,nie on.-. |-„|,.ss the familiar

-,i\'

iiii

I'ln.iso '-wilfnl ne,li,e,,..e- i. I,,..,, „,„.„ ^ „.,,„„ ,.,,^,, ,.,„„: ,..;,_
-;lHnuM,,i,wl,i..|,

,.,l>,,,...,v..,.ana.-,,|,,ne|,-a,..rs.,nin,l,iL.on.
'l"i'"i "t .•iili-lilenm.'iit .-an !,. I.thi..,! sali>fa..|,,rv "

120 Same subject in its special application to the liability of a mas-
ter.-Sneli expositions as ,|,.. fo|-eo„i„.. ,„ ,..,.„|i,,-lv ,lefe.,ivo ulien
'•;::;-;

--'.-:"' •'<;-...... U, ,l,...i,.e„ms,an..es f,.om wlnel, ,„ em,,lov-
>

I., .ill.,- IS ,,,....l,eat,..|. i,,,. ,li.,v eann,,t he nia.l,. ,., eoni,.n.|,en,I tlie
- of netiial or .•onslnieiive knowlr.]-;.^ of tlr^ ..xist..,,, f ,he ,|,,i-

r..is...,ml,,mns Itw,,uhlhe.h,i„.vi,,h^
Ml'at tlK- l.ahility in t,h,s n.stan.v i. ha..,I ,,,,o„ his hlainewoi-thv
noinnee of eoi,se,,„e,,ees. His fault really eonsists i„ „.,„.a..tion .:..

« o,„ ,et,on. witi, a tii I appi.eiation of ,I,e prohahle ..snlts of his
-.i.l ot. r„ other .„v.ls, the law re.p.ires l,i,„ U, ii,.h.,„nifv the iu-
,1

.re.l sorvant lu-aiix. he kn.nvs or is ,,|....,„ne.] to know that his iu-
-tnuiH.ntalities are in a .Ian.-. ro„s eomiiti,,,,, .,,.1 also knows or i,
l-..n,...l to know that this ,|.„,.,,„„ ,,„„,„..„ .

^ „^^.
'^

"H -anse ,,,nn to anyon.. who nse, or is hro,„ht int.. pr,>xi,ni,:
"•• l.H... instrnnu-.,tali,i..s as fre,p,e,„lv an,| as .-onstantK as is tlio•''-< with a servant.

'

'''" '"="!; <i"^"'.v "f th .,li„.,ry ,],.finiti„ns of n.-diovnee .,s n

^--"•'Vn'' t-t ''f;ni ,.,npl,,y..r-s liahilitv. ,.,.nlt- fr.,nMhe fa-'tVha't
;-!--l.nty.,i..h.ah,,veall.,,h..,..i.imp,,..,M^^

I;"". i> Ilu' -Inly of maintaiiuno. ,|,, i,,-, r,„n,.n(alili,.s „f hi, ]„,.:,'
n-n,.I, a ,.,,n,lin,,,MhaM,i. ..,.an,s .il, .
^i^^ 1-ni. I his ,l,ny ..aiinot. l,o ..freeli^ ,.|v ,li..ha,-..,|. ,n,l,.ss )„ ex-

ill

til

.1 I
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•ivins rriisniMliIc awe in .-(•(in!.' lli.it tli(^ iiisl nimoiitiilitics ,]„ net, full
Ih.Iow 11 j;iv,.|i stiiiKlnrd „{ .-MtViv. The priiiNirv duty .,f iiti ciiipl.-yc-.

llicn t'oi-c, is to (li.tiiiii sii.'ii kiKPwlclp. as is iiccc-siirv to oiuiblo liiiii t..

ilccid. wlicfiicr tiiiit, normal standard is or is not sati>tic(l at aiiv jiiv,;,

iii.iinciit, wliilc iiisdtity to raise ihc in-tritifKMilalii ics to tliat standard,
after li.' ascertains that tiiey eonie short of it, is a secondary dniv
lnii«ised l,y ill,, law. f.a- ihe reason that ho iniist Ik- awaro that, if thi-
is not done, his serviints will U^ likely lo snfr<T injury. In short, tli.

very es>enceoflhe iirii,ci|i!e M|>on which he is heh'i liahlc is l|is )<„(,«;

• dye, either of e\i-lin- conditions. .,i- of tlie prohal.le con^ (pieiices ..t'

the conlinnance of those (-(.ndition-. The criticisms ,,f (',,tton an^l

]>ow*'ii, L. .1.)., npon tlie coni|irchcn-i\c rule whicli TJrott, ^\. M.
iin(h-rt(,ok to foriinilate in an (d't-cited ca-e' forl)id ns to lay it down
as a iini\( r-al ]>rc|ioHti.Mi. aiiplieahle to all oivii relations, tliat, as h;i.

heen declared in a Kansas caso, ''wli<>rt' any v.duntary aef nuiy nam
rally residt in the injnry of another, the aotor lanst see to it^ at hi^

peril, that injury does n(,f fdlow.'"* Bnt this docirino undoiil)!.,!;-.

t'.\|ires>es the e,.nce[.tion which i- tlie keynote of all tiio stateniem-
whieh 'A-e tind in the Uioks. r(s],ec;in,i;' the extent and eharaeter of tin

masters ohlipitioiis to >ecnre his servant affainst iH'rsonal injnrv,
the eoncepti.,)!, that is to say, of a duly to oxeivise a reasonahlv (mi-, -

fill snpervi-ion, with a view to eliminatiiii: unnecessary ])erils fi..iii

the l.nsiness.'' Or, to view the matter fn.m a somewliat ditl'erciiT

stand|(oint, the qiialiticatioiis iiii;rafted on the ori<;iiial rule th;ii ;.

servant assiiines the ordinary risks (,f his employment are that a iii:i-

ter shall not em].loy his servant in a work which tiio mast(M- is aw;iiv

i.s of such a nature that no man could enpinv in it without incuninL'
liahility to rlie injury compkained of.'

121. — to other relations involving analogous responsibilities.—

'"'"'[" V. Pfn.lrr (ISSI?) L. r>. II ,,.„inicl. for the .•nnso<,,„.nc(s cf ul,i,i,

!?n, ..,'
"'-.p''!;-- :'- '" •'• '''• '" " ^- '"• ""-'" "' i"^''''" ^""i '^"•""i ^''-"'

,02. 4il I,. I. N. S. ,•).-,,. 4, .1. I'. TiK). |„ l„. rc<|«,ii-ihl(..- S„oir v //.,.<-„-
Mdsliii V. r.ri(nj„(„l (isnil 47 Klin. t„i,ir I!. Cu. (1S(;4) 8 \II(n 111 s"

.SO 27 I'-.w. 122. .\.n. IVc. 720. Soo iiNo 11k- 'fnllnu i,...

" .\ niiistcr must "(•\crn<<- onrc nml cliiiiilcr.

I-nidciKv Hint tlioso in his oiiiploymcnl « In nnlff! v. PIunit It (IS.T)) n Ir
Ik. not o\|.n^(.,l to iinrcn-onalil,. li-k- C. ^.. |t,.p. 200. it w.as ixiiiitci oui lu
iinl (liiiii.'.M-i." .Vo,7<.s- V. .VmiV/i (IS.",.-,) |.(.f,<,v. Pli. .T., tliiU lliis nitional .inili
2K \l. .-)li, i;.-. .\ni. Dec. 222. -flic I,- liciiliciii of tli(. rule «liicli ,\cini.N ih,

{.'111 nii|iliciition is tli:it. tlin cmplcycr inn-tcr from liiil.ilitv for injiiil.- iv
will ii(lo|)t, siiil.-ililc in-tiiiiiiciits r,.„l -iiItinL' fidiii iiccl.tcnt- to tlio-,. in hi-
iiic.in- with uliicli to fiirrv on Ills liii-i- cniplovr.i.-iil inv(i!v(>- tlic (..\i,|,.|r .

. i

11.'". •|'li(-c lie ciui |,|-oviiIc nnil iiiiiin- kn/nvlcilL'c on tlic ;-iirt of llii> iim-irr >i

tiiiii liy tlic ii-c of ~iii(;.liIo cure nii.l ili,. ,l;in-crous niit'uro ot the itM'I'V-
ovii-JL'liI : :m.l if li.. f.iils to do ~n. li.. i.i..!!t.

is guilty ol 11 l.riiK-li of duty iimlrr \\U

i
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The (il)IiVjiti<m iliiis iippnM.cl iii„,ii the in:i.-tcr is, it will 1).. ..lisirv.,!.

ihe Siiiiio in^ kiml iiiMJ dcmv.. ,•!> ilmt iiiciriilH'iit uim.ii all IihUn iiliial-

nr fHrponitiniis who aiv iindci- a iliity towanl- •, ,/,yru cla^- ,.( |,rr-

s.ms to kco|i .•(•iiaiii malrrial siil.siaii.'cs in a safe (•(indiiinii. '|'h,.

"^t fiiiniliar cxaiui.lr nf this diiiv, apart fiMm the ivKiti-!!.- ..f mas-
KT ami wnaiit, is that which iviinircs niiiiiic-ipal (•..riiorafi,,iis t^
iiiniiitaiii salV hi;^li\\avs, ric. f„v the licii.lit of travoh-rs. It is ih,. ac-
.ojixd (Inctrinc that no action can U. niainlaincl '

v a l.rcach of this
.liil.v unlc-s lhccor|„,r:,iion is yrovcl |,. have had n..t„-,., .|cii,;il oi- .-on-

-iiiM'livi'. of tiic dauizcrons cndiiions which caii-^,,; the injnrv.' 'I'ho

same nil.' prevails as iv-ards other relatmiis in which a drity n-eni-
Minir that iinpos4Ml on an ciiipl-vcr is iuipox^d on one of the parti, s,

as. where iIk- s. rvant of an indcpj-ndent. contractor is injur..! hv .1.-

r.viive instrumentalities furni-hfl hv the j.rin.-ipal enipl..v.r,- ..r

where the owner <d' premisi.s is siie.l t',.r .laniai;,-s l,v a li.'cn<e.>.' It

al>..oiK>rates as a re<irieli.,n ujinn ihc lial.iliry .,f carri. rs f,,r injurh^s
to pass,.ni;ers, tho extent ..f lli.'ir <luiy, where fr.-i-hf. is .•.,n..'.rn...i.

iLing, of c..nrse. .leterniine.l up.m the p.^-Miliar -i.l.Tati.ais whi..|i
reii.ler fh.'ui praeti.-ally insurers ,,f ih<- safeiv ..f ihe - Is .•..uv.'v. d '

122. Actual knowledge; liability inferred from.— It
'

is w.ll s.'itl.d
that, a inasier must res|H,n.l in .lama-.^s for an injury n-nliin- fr..m
nl.ii.irinally dangenMis eon.liiions. of the exist, •nee '.,f which Ii.. wa- a.-

•S..,. 2 Dill. M„n. CVrp 5 700. This 1„„„„1 t., t.k,- .1,.,.- to !<„„», )|,;„ ,|„.

m,.l,.t lK-r.^„Ilstowhi,-lMl,„„. p,i.„i. ,„.,-( Il„. u,.,;o„a„', w,-i..hl
-

If, /,,.,.!- l.'.-lll. IWIS ll.lt <>MM|Mh| th.. nnii, f V, /.„„./..» .( //. /,' r„ (ISliM,
I j. ,

tlM- .„,irl.s. As was ivM.aik.M in //,-/•,- (i. |!. ii:',;. ;!s I.. .1 ii n \
'

.< •i'n
'

-'.i

l.-s-.l ,S M.,. ..(I. ",.,.os.,f |l„s>,„t, I/. Ml is .,',.,.rv,-,l i„ ;, M.iMhnI w.irk
... ul,..,-.. n,M.(,.rs a,,, s.,,.,1 l.y i.,i,n...l tlut tl i..,l,|i,|„.,| ,.,.1- in ,,...,,-.| to|MMm,,) ,nv ..l.v.en-l.y „m,l.)..,„is l.i II... liMl.ililv .,f a , :,.Ti,-i to .,, ,:-,.„..,.,•
l!".-.. vli.-r.. n i,HMu.-i|.;,l r„ri,.,n,| i„n is m...i,i> t., 1m- ll,„t lli.. f,,.., ,,f 1 !i ',•,,, j,.", ',
:'";•/'" •'V'.'l'"'.^' ^"'-i'lL' fr- , ,1,- l,,.,vi„;, ,.,„,,l„v,.,l MM in.|..,,.„,|,.nt ,„m-

t".. t luHL's nMi>t 1,.. .l,„w„ t„ |,„M tl„. -lni,-.,„v- ,:„.,! i„ , irrvi.,.. , , , 1,„-
...y h,,M,.,-Hil„.,. „,,i..,. „f „„. ,„f,,, „.„, .„. „.„n-,,„„;ui„n-uin ,.,.',
•""nnii.Mt,.,l t., Il„. ,.,ty. .,r ..^ i,l,.„.-,- l,i,„ i„ In^tin'.. t., l!„. ..M,.rn;,l

"
,

'

1 l..li.r .1-. .' <l 1 _ 1 .. '.'t), . ,1,. 1 f « t t .• '1 'i-Tiii- Ml |[|,> CM, null jpi,;,!-

'n n..-nf Mi.'l. ,l,-f..ct lia.l Imv ,„n,nn, l,-.;,,:: tl n,.l,.ii;,U. lhi,,.'ri,..,. ,

!} ,. <^'ir. SS TA-l ,1 .V,,,. s ...,.,.i,iiv
..-.; pp 4;. cl >„<i „f tl„. pn-,.iit l!.,„lh,.i.l V. \li,lh,,.,l I! <: (|>i;7, f

'i, C"
'''": "-' '"" '.' I! N S. isi. 1,1 T.. T. v. s. -l.s.-, 1.-,

i^~. a p..rM,n wl,.> ,. ,„|„,.,.,l i,v \\-,.,.k. |;,.p. ,s::i. Ai!irn,..,l (Is.;..) |. |.

^^.v „,,.1.T tl„. „,.ij,|,t .,f :, ,„;,„ l,i,v.l 1., W.Vk. K, p. 7:!7. f.

'

1 „'.-., .vs' -,|.,: /!,'
;l" -ym.' r-pim-s. iMnii..! r.r,,viT nnl.'ss ,/„//,v v. /{,7/.v (Isi:,) y M-l i V\' \,u
;:• -"-A-;. .Ill,,-, li,.,l th.r Iiiivr knew. ..r Ucc. 3W.

'

luul tlie meaii3 of knowing, or was

.«
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IiliIIn iiwiiiv. Tlii* il"iciiinr i- iiiiiiic(liMi( Iv (Iriliii'ililc fr,,iii ih,. ^r,.],.

•Tiil |rriiici|i|c ilijit kiMAvlcluf i, an .--cniinl iiiunilicut cf i;ci:ii.r(iii'c,

mill tluii II ji.r-iMi i.s iilwjiv:, held linlilf i,,r |||,. iiiitiii'iil :i: i iir.iliiililc

ci'ii-i i|ii(iici > lit liis own wiiiil i<( (Mi'c.

"ll tlicri' i- |mi--..|imI ||i';;liM|.nc(. ill |||,< iii;|,|,.|'. III' is li:ililr. illiii if

III' know- till' (|( tri'is wliii'li i':iii-i' till iiijni'v. ilmt is cviilrnrr of inr

Biilijil lir^li^i'iii'i'."'

ill <'siiiii;iiiiiir the ixtint of i|i(> iiiiistir's liiil.iliiy ilic i .-, iiti:i| poii,

to 1h' siiiii'il is not, will tliii- III' kiHW iliiit ci Tiiiin i'iiii<liiioii. cxi-ti'il.

lint wlii'iiicr lie knew tlnil tlmsc i-onilitions invojvcil il;iiij;('r to tlii'

scrviiiit.-

Tlu'iT' iii'i- iiiiinv (Msis in wliii'li tlu' niii-tor ihmv I>i' Ih'Ii] rf'siionsil.li

fur (111' rciisoii iliiit lie iiinlii'stiioil llic coiiilii ions wliidi cx|>o-('il tin

'Till' imlui's Hire :il! n'.Tci.t |ii.il l!i.> \r,-> (fmviniin liiTi- h;iil I ii i'\|>lii-it I,

riilin;,' in /V/. s7/. // v. inuhr (JsaTi ;j Miiini'il ns to tin- ilMiiirir) .

Mi'i'>. A W. 1. Miii;ili. i II. .Iiir.. I .liir. W liiri- tli.i-,. is .'viJ.MM' -.linw in;; ili.i
!IST. \Mls til Im' ImIv.'M ;i^ iMiliLT -lllijirt tii t.lio lllil-tiT knnws :lM ii|>|>|i:iiiri' iiTli,. ji,

till' iiri|ilii'il i|iiiilitii',iti< II iIimI iIii- in.i-- ii ili'ir.-l ivi' loii-lit inn. it U mil I'lrm- t,.

tor woiilil liavi- linn li.ilili' if \w liml -iilmnl to tin- jiiiy tin- r|ni-lii ii mIhIIi.i
kiimvn iif till- iin-nfi' cuiiilil inii^. In h-.- w.is ^'iiillv cf ni"jliui'nii' in imt i.i.,

ri'|>ly to till- ninti'iilion of inniisi-l. tlint \iiliii',' -nilnlili- ii|i|iliiiiin's. >ll,,^st, „ v
to ii'inliT till' iini-ti'l- li;ilili' tlicri' iiiiist lliliiniiii (iMiJi 147 l':i. Illll, I'.t All
In- iiitinil |>ir.iiii;il iiili ifi'iini'i' iiii liis si:i: /.'vv..r Cninilii I'.hchiv fu. v. A-/
jiart. so lis to l.iy II tiM|> for tin- -oTviint /// i Isii7) i;ii \, ,|. [, .')(),; ;); \,|' ,;|,,

in till' p:irliiiilar inaltiT from hIiIi'Ii In- lAiili'iiii' tliiit iiii I'liipjnM.r liail iliii.i|, |

iiiiivi'il till- injiiiy. Crniniilon. .1., ~.ijil; that only i|iiiil< ami ;ic'liv.- ini'ii ^ImnM
"I ll" 'ii'l a;'ii'i' to that; 1 think it is 1 iii|ili yi.l in o|ii'rat in;; a |.air of ,|r-,

|

mi;li^'inri' for whii-li tin- mii-tcr is lia- -hi'.ir^ ui'i-liin.; ]\i fcn<. ^i, ilut lli, \

I'll', if hi- knows that llm miirliini'iy or mii;ht ltI out of tho \\av in <',i«i' nf airi
tai'kli- to 111- ii-cii hy tin- prr-on- i-in- il.-nl. i« ailiiii-.-ilili' in 'an ailion hy ini

liloynl liy him is ini|ii'o|>i'i' or iin-^.-ifr, i'm|>liiyii- injiiicii liy tin- lir.-akii,',' of i;i.'

ami. iiotwith-laniliii;; that kno-.\ Iril'ji-. -h.ar-. for tin- |iiir|io-i' of -Ik,, ^|.r|i(,i

saiii'lioiis ii> ii>i-." Milhiis v. .s/m.r I hr ploMT know Ihi' «hiai -^ lo ho ,| . >

(ISrl) 1 Iti'sl & S. tU. :m F.. .1. (,>. 1!. t;>i«n^. i'-frh,,-; y. .hulsui, 1//,/ (

\. s. :!;!(!. 7 'iiir. N'. s. st.i. '1 he I'as,- (isiiiii ii .", ci. .-,n. ).-, |.|,. mj;.

I'itcil as ('\i'ni|ilifyiiiu' tho sitiialion llins -Hitiini v. Itiifurn i, ils(i;!i |."ii| M,|,,
ili-i;;nati'il \\a~ H'.I'iIs v. SmiHi 1- •!! V- V- 7li:i i>ii'|i< ili'^ci'mlin;; \.-

(ls.->7i :• lliiiM. A N. u'l:!, :i .Inr. \. S. iillar of hon^,. xvhiio |ilainlil)' wa-'-t
li;il. iJi; I,. 1. l-Aih. \. S. ^.',\•^. (lihn '" "'''k ui-iv knoun i,. ho movaliji-. Iiui

i'.i-o> r.(o;;ni/in;; till' iloitiini' «t il.il in ""' l^^l"^Ml I') 'n' nn-'f,-, or lik.U to '.

tin- text aiv; ll..i<l,i ii II. r,,,il !/;».
""-'if'-'y I'l "'"l ''.v Iho ovvmr ol ti,-

!<,. \. SrliinfU (iiiooi |;iC (' \ .-,::>
l'i''ii"->'^>- < I'liil'iiri' III'' analog. Ill- in!.

lilt Kill. L's.': S„r„„„.ih ,( .V /,• r„ X
''.^

"'"''' ";• "-"'''''' i|"<-'i"M ill 'm--
uhiri' Ihi' ilcliii-i- of roiitrihutory ii._'

liLJi-lli
I'iiiilcl':i (I'llll) IKtCa. llllii. ."ill S, !•:, ,. ,. , .,-
,-.; ,,' I I 1,1 , I o ,. ,

li-i'"''' 'ir a~-inii|iliiin of risks

Co. (IS'.l-Jl S It.ih. S.-,. :ili 1', 1 t!l;

rai-.'il is not ulnilnr tin- -^I'lv.iiit w.i

awan- of tlio almoniial run. lil ions whir
'•"' ]'ri.,liioiil till- ilaiM.'i'r. liiit Hlii-tlirr ',

y/r/i/,r V. Ilnhc.rl.- i lllOj
i 21 W a-h. ."..".ll.

ii\ I'ar. 7.V>: SInni-s v. Ihih. n„<in Uf„. ;,,„.|,r,'lM..iil('<l lliat'tlii'Vi'' u.i-' <mh '.! n-
(•.;. (IHIIS, 2.-, App. Div. (i'JIl. IS \". Y. ._,.,.,' d,,,,,,.,.. xviT.--XM ,,r,..t <-
Snpp. lllfi: ll(iii,i;l.- V. h'.iiir (1S!I:>) ;,l-o l!av. Ni'-li'^'i-nc.' of lmpoM',1 Dnii...
r. Inil. .\pp. 4I1S. .-(l' N'. K. :!-".•; Chirafr, l;tt. citi'.l with approval in Viiri.h., v

r.ilisuii i't,. V. l/o/.'.i il<IIIMi IS,-, lit. <;,,,ii \„,lh,n, /.'. <;,. (ISI171 (IS Mmu
."iTi, i.T .\. K. 77.i, .Vlliriiiiiig sii 111. .\pp. ,-,Jii, 71 N. W . (i(i2.
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MTMitif to iiiiii(i'.>siry (l;iii,::(T. hIiIimmuIi, in ..ilur ii-pccts uf tlic oii.-c,

tilt' MTViiiit woiiM liMVc Ihi'ii iiir:ilili' |(. mil iiil:iiii liis ii.'limi. 'I'lms,

till' !li-liii|l liiiiv lie liliiililailK <l I. II (lie t;i"lllii| nl' llii. ||iM-trr\ iirtiul

Liiowlclj;,. cKiiiiii.'.l ilin.ii,-li jiiiv .•liMhiK I. (••,.11 til. ,1,1.1, }„ hii. .jiilv fiil-

lillnl 111.- .luty (MM iip.,11 liini liv ilir l.ivv I.. »,,. i|,;ii ih,. iii,iniin('iil;ili-

Iks of Ills liii.iiirv> mv ],i',,|„.r| v .\,iiiiiii,.l l.v .•..inpii.m iii::,.|ii,, if nut
.'.v liiiiiM'lf ill |«.,>.„i.'' S... iIm' III!.' iliiit ,1 ^rniiiit. wlini l„. n.'-opis a
(•..riiiiii .nipl..,viiiriii, iinpli,.,|lv ,..,ii< I'.ici- ilmt 1„. |„„„.,„.^ ., r.,.rt:,ii,

'I'.liivr ,,f,kiil, .1...- i,.,t iivail t.. i,l.-..lv,. llir iniiMcr fr..m lVs|,.,|Mil,ility

I'll' ii.jiinrs ii, ii M Tvaiii wli.iM' iiic\|Miiiiicc is put I'l.rwur.i hh •"li-

I' ri:il iMiiiviiiciil, in jii- rij^lil ul' iicti,,ii, wli.io ilir. iiiii«t.i- Ihh iii'tiuil

kiiovvlc.li;,. ,,f til.' .SI... II ..f 111,, -.rviini'- ,|,il|.' jl,,,-,. il,,. -,,v,.niii,-

I'l'liiciplc is iliat it. is ii..i:li::,.,i.... t., m.; a s.-nanl I.. \v..rk at a siH..'ial
la-k. wIm.i-c flic ..inpl..y..r kiiow> t|,„t |„. la.-ks lli.. .ir..ii-tli an. I ^kill
ii...v<sary t.. ..|ial.l.- In'm i,. ,],, it saC-k.' S... iilili.,iinh a .ia-t<.r mnv
Ikivc iriM.ii iii.inicii..tis \v!ii.-li \v,,iil.| hav.. Iu..|i Milli..i..iit in iji,. ,mJ,.
.it a s.'i'Viii.t .if av.Miuc iiit.'lli!.M.|i.'... his lial.ilily niiiain^ 11I....I111,. if

Im- kii..\v- ijial 111.- sii'vanl la.'ks ..apa.'iiy t.. iiii.|..|.<t,iii(| tli.' .laiii;..r- ..f

ill.. \v..ik, lii-ucvcf iiiii..|| i„. iiia.v liav.' iM...|| iiisii'ii..|, ,1.'^ S... ih.. rinlit

"' iiti ciiipl.iv.c I., n v(.i' I'nr iii.o|iM,.||.-.. ,,f a ('..riMprati,,!,, in liiiino. an
iiM'-iii|N.|,.iif servant .,v..|' ih.. pn,t. -t ,,f ...,i f its ,,|li,.,.,.s wl,,, aiv
'""'• "t' 'li'^ iiM'"iiip..|..|i.'... is atr...-|..,l l,y tlif failiii f aii..ili..r

' iiipl-'V.... t.. n-iv,. n,,|i, f siiliscpiiiit ii.'iil...-i aii'l niifilii(.-s ,,f ,,1,.],

M.rvant.' S... ili.. s..|-\aiilV hiva.-li ..f a nil.. f..niii:lat..,| (..!•
ili.. satViv

-if ..|iip|.._vi.cs will ii,,t 1m' iiiipiil...! t.. him as (.iiiiril,iii,,rv n.-liM,, ,..,'..

Mm liulliiiKi, I. ,r /. A'. (•„, V. Simihr Ii'-J. 20 S, \V lOlt '( >; w .h-- 1 , ;

•is'.tl II.) J,„l. ,it: ;!.. X. K. III-.', 11,,. :„„„ /.„,„/„,- .(. //;„7„,-' r.,. 'v'. \i.,.,nru
'.I' '''ii'i-"i' - <• i''-l I"m1 >lri--s .ipoMilii' i|s!i,-); Ariz. I ,-|.-l I'i.i- :,>m\
I'.i'l Hint llic liiii.lii-i-. (lilt iif wl'iili a (li \;lil,si:ilr /..»,.,/,-„ a- Milrh. ('<,. v.
I..<livc c.ii- li;in,l|,. w:..^ (•.iii,lvii,!,.,|. uas )../»i,,-„ (ISHu'i :! lii.T \|,i, -,-' | -(.( v"
iii~i..vi.hi iM.f.,!.. it Willi i„i„ III,. -h„,„. K. 10. I, I,,,,. i,„„,.v,.,, 1,,'.,;,,' r,„i,i' ,i,;,t
;""' *;'""' '" '"' '''" •""' •'•

I Kiii'l-; III., m.-rc fact Unit Hi,. -. m „f t|„. ,,,„.
nl lM'..,.,irt sai.l: ".\„ i,„|„.,.| ,,|„v, ,-. u 1,„ liiiv.l „ l,i.,|.,.,„an. kn.-wUl 111,. im.,.ns ,.„i,,l.,y,.,| l,v ||„. i.ia.t...- 1 I., 1,,- i,i,.x,.,.|-i..|„.,„l. „i,| ,„„ „„,^„
,' "'''; '••f'''-<s. ll(.«.-vri-. if. ,1, in til.. ,.,„i.l(,y,.|- ll.ilil,. 1.^ f.„- ,„..,|i.r,.,„-,.
I .1^ i-a,,-, II,. „l,lMi„s ii„l|,-,. 111,,,,,;;!, ail- tl,,. ,|„.,.ial r.-a-.m a-iLMi.Kl li.-in.r that
'llM-r n-|,r,.s,.iit.iliv(. a-,.|it ,if tl„- iiiMiiIi tl„. .•ni|,l. v,-r (-aniMi |,i„|„-ilv I.,. ,r.-,-i,i,-,l
•iiii.y cf 111,. ai.|.li:ui,-.-> 111 tiiii,- l„ n-iii- ^nlilty „f •ji.-Mt,.r ii,-:;liL',.ii,",. ii, l,i,-i„„
I'ly III,, sai.i,., lh,.|i til,,, fa.-t that an in him than li.. is trniliv .,1 i,, ~..li,itin.. -.n.l
-|.iili,.ii was iiia,!.- Iiy ainith,-!- of his a,.,-,-|,tiiiir tl iiipl..vi,i,-nl, 1/7//.,-.
ii^-nt-.. an,l ii.itliinx lis to till- ,li-f.vtiv,-- mntf v. Mr!n^.,„, '/'.',(• .*>' /' // r,j
i:i-s in ,|ii,.stion aso,-i-lain,.,l, would 11, ,t (IHiMl) M Kan ri'l'l vi V w ->is'
..- availal.h- i„ favo, of th,> .naM,.|-. = S,... ,.ha|.l,.r xvi." ,,(„w. on Ih,.' ,l,.tvWIht,. tlnr,^ ,s a.-tiial kii,iwl,.,li;,.. th,- to inslnict.
ii-|lti.i- ,,f nisiii-rlion is n.it <-oi;ii-oliiinr." • I/. ,,,<„» \„t. /,'. c, ,- l/».«v7'«.

'.'i,;,s- V, ell,,;,,,!,, 11, /. ,( /'. It. r„. ilS'Ui sii l-.-N 70s •>!
! |> \ ,... .'>,.

..'"V" -'V.^'"- -M'l'- ^-'1: l/,...v„„W /'. S. W. I.17,-,. A!liiiiii'n- (ISIH) t'tc'y'
'i- <<.. V. hu,<j (\HW\) -1 Tex. Civ. Aiiji. Civ.

.\i.i,,
liJll. 21 S. W. .',20.

J
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wli.-n- Jmoli nilo Ims b<,i, Ijiil^itiinllv vi..liii.d, will, rlu- knowlclp. „h.l
cc.ii^.'iit ..1' till' ihii.shr t.r liJM iT|in-«-iiliiliM-.'' And. in ^.-iwnil, il iri;i.\

Ih' laid (luwii tliiit rhc law iiiiiHiscs rf.sit.iii>il)iiii_v \vli.tu\( r a iiiii-t.r i.,

aware of tlic cxi.Miiico „f tli(» aljiioriinilly .laiij,'cr..iis i!..ii.liiiuiis, a!

ih'.imli tlm.x (•.,inliti..ii.i iiiav U- il ri;riiiallv U> s..ino caimc, fur tii.

<'|«niliuii uf whii-li Ik. i« j.rinui farie n.-t lia'l.le. Sw cams citi'tl in

S II".'. /"..s7.

123. Absence of actual notice not always decisive in the masters
favor— I'll, I,. r ^ < ti|i(..-ial stall' of tlu' <\ jd.-iic.. it jiiav Itc aiipaivnt
tliat 111.' iii.iM.r wii-, not lioirlinvnt unless lie ImkI actual' 1vIim\vJ,..I!.'i- u|

til.' .1. I'.'.-t \\|,i,.|i .'aii-.'.l til.' injury. Tli.' s.rvaniV inal.ilily to ..sial.

li>li 111.' I'a.'l of Mi^'li kiiowlcl-.. will, tlicn.prcv.'Uf liis nniiniainin- ili.

iniion.' I'Mially. Imw.v.'r, tlio converse .,f tli.' nil.' stjite.l ii, il„. |„v
<-c.lin;rsc.'ti..n .lo..> ii,.t li.dd -r 1 in all ri's|M'<'is; f<.r, as will |pr.'MiiiN
lie shown, the employ.. r may \>i- hehl liahle. allh..iij;h Vj a.'tiial kn..ui
ed-.. on his part is cMal.lish.'.l, if it ap, ears ihat. >y the use of .,nll

nary .'are, he .'oiil.l liav.. asciTtiiincd that tl. ii.lilioiis wliii-h .'aii-.-.|

tJie s.'rvant's injury e\isi.d.- 'Ih. only n-iill of iis iM.Jnir pr,.v..,| tlur
til.' mast.'r had n.. actual kiiowl. 'd<:r is that fli.' hiir.l.'ii of provin;;- ili,,i

his i',^ioran.'<' wa.s enljiai.l.- is ca>t upon the sci'vaiil..' It, is true ili;i;

slat.'ments ..f the courts as to the .'ifi.'t ..f a want .>f kiiowle-i' on th.

niast.T's part s.nnetimes omit a formal reference to .•oiistrn<'ii\.

kn.iwleil!,'e, hiit with very few excptions such staf.'mciits w.r.- m r

made in eases in which the .pi.siion wheth.'r llu'i-c was any .lilf.r. n,

.

iK'twe^'ii the leiral coiise.ineii.'.s of actual an.l cons;triietivo knowlc.J:;.-

was fairly rais.'d. >;.» special inij>ortaii(.e. thenfore. is t.i he ;i'

tacl,, .1, in th.' jires.'ut cni.e.'tion, to the fa.-t that we fin.l in the I !o
biich remarks and riilinifs as those iiieiitioi!.,! in the siihj.Mi>...l no|...'

(IS'Mi) 1-2 A,,,,. Div. .-Illli 4> X. V. Wi. ,1,0, .1, X. W 1005 (tCii-l
Siil>I>. ,StS, and oasos citcil in jS in', Mncldn- <.f t'uaid rail).
/"';'''.

,

'!^i'' '•li.i|>t>.r xviir.. post.

^«w u'/.N-
'•„''';-""":'"""""" ^^''^- "-^' "'"' '''•'•'a..-.lim. contains „„

., V ! ,
" ^''*- '"'"""' V. rin,:,;,, .'liar;:.', that tli.. .Icfi-mlant knew a.iv m

f. .f A. /,'. Co. (lS!),->) 02 lliin. Xi'X -.W ll„. ,|,.f,.,.N m.ntiun..,l, th.' (...art i,' n,.t
-V ^ .

Siipp. !ij(! (railrna.l n.inpanv not rail,,! iiinin t.> ,l,.,.i,l,. l,„w far mi, h
rliarL',.al,li. witli ni-lij.'..ii,.,' in allowing' Kn,ml..,lj.',. ,m his nart. of a ,l,.f,rl nii
a liMMi anil «a,;;on. ii-,.<l hy other |iaiti,s kmran to th,' s,.ivant, woiil.l niik,. Imn
in .Iraxvini; ooal from it* cars, to slaml liaMi'." /'W,,v//, ,, v Fuirl.r (|S!7i ;

s,i ni'ar tli,' track that thi.n- is not suf Mccs. i \V. 1. Mnrpli & II r,!)', 1 r,,i
faicnt r,>,.ni for ii hrak.nian to stand !l.S7. "U li,.n proixT applianc.'s ]vnr
li,l«,s.n the waL;on ami a ,ar afli'r niak- hi^en siippli,',! t>v a nia^l.T to a man lli.v
iiiL' a coupling', wImtc siwh «a,;iMi lia,l inav w,.]] Iiei'ome iinsaf,. to the kneui-
not previ,,ii-ly I n hft *„ la-ar the eil^^e of thi. man an.l withinit the kiMul-
li'a,-k ,.\, ..!.! on ,,,u' .u.oa.<ion. twi! w.-rkr, M;:!- of the ma-(,-r. ni,,! -,. ii i. •'•.,::

l>,f,)ri'. of wliicli ilio company had no ,.acli issue mn>t. in sncli a las,' l,,. .^

actual n.jlice;. tablisii.'d hy th.' man when he sn,s hU
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124. Conitructive knowledge; how related to the master's absolute

dutiet.— llic |iiiii('i|i|i' tii;it ilii' "lili:;:iiii'ii.'> uf ilic inii-iir tu iln' >frv-

;ilil I'lili t)f t'liltilli'il iiiilv l«v llic fXcii-i.-i' nf ihir <'ari' ill |i|'M\ iiliiii; -iiil-

iiMr illstlllliiciiliilili.- fur the ii|>c !i..|| .,(' Iii, lni^iiii - i.- ii|>|>lii'<l in

:i ."•niiK'wIiMt. (iili'i i( lit niiiiiiiiT. jicc.nliim as the |.liiiniill'\ ilic.rv iiikI

till' cv jiliiifc ii<l<liii-i'ii t.i . |,|i.,it it liriiiii ill,.. iTiMh r |>r..iiiiii(M.'c ilit«

.liii-ti.iii wlicthi r the I, -I. .' \v;is ino|iMiiit in :,i|.,v. in- ccriaiii iil.iH.r-

iiiai ..in.iiti..n- t.. ivmni.. iiMr.iiii'.iii.l, ..r iIic .jih -ii..ii ulicili.r |i.' was
iHirligiiit ill ifiiiaiiiiiifi- i^Mimii't tiial »iicii al>ti..niial c.-i,

'
i.,ns cx-

isti'il.

Ill casc^ in wliicli ilic f.iriiicr is tlio main i--in' |in -I'liii .1, flic cs-

-iiitial iii.jcct ,,( tlic in\.-ii;;ati..ii is t<. ii-.'iiiain wlictlirr the iiislni-

iiKiilality wliicli iir.MJncc.j iii<. injtirv was aim. rniallv tian;;.i-..iis to

|Hisi.ii.s iisinu it i.r w..rUiiir in |>n.\iiiiil v 1.. it ; ami llic inasi. r's kimwl
cl::.' f.r iiiiii.raiicc ..(' its <laii^.'n.iis f.Mi.|iti..ii i- iiiatnl as inati'riiil,

.iiiv f..r tlic rcas.iii ilmt tli.' .Nisicn. f li,.., <-.iii.|ii i.m .•aiiii..f U' iin-

imtcl t.> liiiii as nc;;lii;tncc iiiihss ii wiis kii.iwii |.. Iilni, clilici- actu-

iilK- or coiistriii'livtlv. '1',, this ...i |iti,,ii an- r. (Vral,!,- >ii. j, >ial(-

iMiiits of llii> extent of tlio ina-trr's iialiilil,va-ili.»4' nieiitioiH'.! i«|ow.'

tii.i-l.'r." Milliiiiiin V. Ii:nii!iuili<n,i v. i:,i,ihi ,,l (iHtili I, I|
• o I! .1:1 ."id

/.'"'/•r./ if I/./,;/ f„. M-!!!ii •_>
(J. II. ;i:is. 1,. .1. (I. |! \ >^

I | I,", W,,.!; |;,.,, i.-,|
lis I.. .1. (}. It. \. s. (MS. |„.r si.iiih. 1.. 7 i:.-t \ s. i;;.;, i;, i.r-irii; dsc,:.) i
1. Il is II. .1 ii<vIil;.'Iiic III 111.' IIIM-1.T l'..-t. A I'. Iiiii; Whithil.,,- v. f...,,../,,

if II tii..l <ir iM.i.'liiii.' I.r.- ll^<. will III,T ilssn ji |||. .\|.|,. IHH: lf../i.,... v v.
fr. .Ill II II iiilcni.il, iiiiL'iiiiil f.mli. ii.ii :i|.- \. ».,(,/». o,/ i'<i. (is'ili 7ii linn, ,-,7.1,

).:ir.'llt wll.'ll III.' 1,1., I •,!• Ml ,('|iin.' w.i-l 'JS \. \. S,i|,|.. |!l,i; /•,,/,• v. I'.nh.ll I'.
lir«t (iniviiliil. or I'r.i.i ;ni .AniiMl. ;i|> /,'. r .1. nss7i 7_' c,,!. i.t t:i I'l.-. lU:
|i.iii'iil i.ii.'. (.r.r.liii'.'.l l,y liin,. Miiil ,, ,A,,/„y,,,. \, \,hn.iir Mss:ii .-. \|,.( r;irv',
iiii.l ii.)t l>i.>u,v;lit to 11'. • III ,-.i,.r"< kii.nv; r,j!i. IS I'cl. I'sii; ///;„„,* Sh,l r ,. V
cIv'.-. It'll.'!- V. Mh.ih.ini It. <;,. /'./s, ,',/.. (Isii.ii .-,1 111, .\p|, i,-,t;. ),.„„.
(ISSO) !).-. I':i. 211. 411 Am. i;. |.. (!:!(. i;„il 1/ „. r„. v. I/r/,,,- ils'.Ui .-, ( .,1„.

.\ w-Miniiii .•iimi..t r.c.iv.T .1,1111;.'.'.-. fr.'iii \|'i.
ji;;. :is l',,.. ,-,.ii;; /,,;,„, v. l/,i;,,i(c

III.' oun.T of his .lilji on ||m- ;;r..iiii,l ..f , lss:;i .-,s \\ i,. 1. l.-, \, \\ , siii,: \,„lh
li.r li.'iii;.' iiiwi.iiu..rlliv, iiii!.->s li.- .iI- r.,. \. I'.,li,,' (Ismi, i \. .1. i;, ,'\-jp.

li'i;.-. mill |ir.'\,-s tli,il -11, -li nvvn.'r u.is t,,ii:n In!': I'l,/.., „ v. Ihn.iinU.n Minn-
iiiviir.' ..f lii'r ..ill, lit inn. i'ii\iili v. Sh'l I,,- /,• *',, ,ls'i.-ii '7 \ s; |.is .

i;,,^,^ y
'l^i'ti n l-:i. & 111. 4ns. _• C. I.. |;,.|,. r.'.v, ilsin, 17 dill. \'|,M i;,.i,

-0'
'm. L'.-i L. .T. Q. I!. X. S. 1'_>1. IS .liir. /(;,„; ,, iini.nh, )!/„,/ („. (istm) j-j
.il.i. .\ v.-r.li.'l for 111.- il.'f,'iiil;iiil il (Mil. i:,|,. .i7s.

riiilitly .lir,K-l.'.l \\licr,- tli.-r.- i-. 11., .'vi fl nl\ .m-, -. 11,'w of no iiiiili.irity
.li'ii.i- of l;!io«l,.,l;;,. on tl ni|il.'y.r'- uli.il, v , r. In »lii,li it lia- !„., n ,.\|,lii'it.
I'lrl. S!.,]h,i<i,r V. Chiriifi,, .(• \. li .

/,'. |v ||,.i,i n,,) n,,. ,,,;|,|,.,- .imiiol )..• f..iin.|
'V (l><s:)) 111 I„w;i. 7H. 17 \. W. l.-.l. liiil.l.. mil.-- li.- i> -Ilivmi t.. Imv.- liiul
" vi.l.'ii.'.- is ill, mil. -^'nt to sii-liiin ii.'liinl kl..i^^|.•.|...,. ,;f ih,. <-,iii,liti.,ns. nn-

11 wTilii-l for tlip pliiinliir. wli.r.' il .I.H's \l,Milhiii v. .s'..r.i/.../.; ,f If. /,'. t„.
11"! I'r.ivi- tliiil 111.- ,l.-l',-n.l,iiil kiu-w of (ls.-,.-,i -JO |l;iil,. i.lii: 1,,,/, ,«,„ v. V. /n
til'- .l.'f.'.-t. .l,i',(./c A',/,. ir../7,v V. J, r SI II S. I!, r,,. (ISioi 7 I!. .1,1. (ill;
•'"'"(» (Is!..;) 1.-, In.l. .\r>|>. 4(!l. 1(1 v. iin.l. pi-rlinps. Kiiiir v. Sl,i,ii-l (IHi;.-|) 1
I sis. 44 \. K. KC. Oilnr .•xiinij.l.-s D.ilv. l.ll.

t

m
I'lii.i

iiiiil.ir wiiiit of |ir..i-ion in th.>

i.loy mny be fuun.l iii J'lltliuin ni

Til. nin-t.T is lioiiiiil to ii< inli

ill i.ruviiling Miitiil.lc- stiuc-
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'
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I.
Fm IMKltllir l-lil- nf (M-c^ tllf .—.-III-.- lit' tin- II. ulii:.)!.'*' ilM|>llt<'(i

tlif liiiisItT iri Iii< t'iiiliir. • .inli.|il ^iiili iiK :i.«iii<'^ ii» a iiiaii i.f ..riliiuii \

prii.l.ii.-f womI.I liiup a.' . .1 uimIi'I' ilir .inimi-iniKT,. fnr ilic |>iii|".-.

"*" k<'<'|»iMj; liiiii-.l!' .nil ,1 with th,. I iliti.Mi >>( ilir iii-<lntiiii'iit;il

ilii'H <<( liix l.ii.i.., I'll., main |.i'.,|>|riii I.. Im' ihrii -uU. i| \* wlnih, i

tli«' iiiiiJiliT him ili>fliiir;.ic| hi-, iltiiv of iii^iN'i'tii.ii, iiiiil lii-i dills i.

iimiiitiiin in MitV cniMiiii.ii i, nl. jr.,i. .| to il„- liinktin.iiii.l. S.c il,,

I'l'lliiwiiiy: I'liapiiT-*.

"Il'-M"Imiiit ii-(.|t' i^ iii-lii:<'ii.-c in n ca-r in uhirli aiiv |iri.|Mr in

(|iiirv wuiil.i liaM' ol>taiiir<i llii' iii<Tr..arv Inrciriiial ion. aii<i wIiitc iI,.

tliitv to iiii|iiiir wiis |(laiiilv iiii|i( riitivr."-

Contininj: onr iiit.niion for ihr jir.-cnf to t!io flr^t riasx of (mm-.

iiiii"< iiMil i?iL'iiii~< mill |irii(MT •i-rviiiil* h^„ \. l/iv,,,i(,i. A'. .( V. I{ fn. (|sm.,
fo fiiiiv nil hii liii-iiii—., iiikI i< li.ilili" II r.-v. ( il. A|i|i, ^.'L'll, .I!i S. W . 171
til iiiiv nf llii'ir f.'lliiw si.n^uif* fi.r hit mi'l llhit lli<- <Iim\ nf n inii.tir In i.r.

iirtlij-'iiu'.' ill ilii« r.-|iiil. Ihi-i nil.. 111. \i,i,. f,,r tin' «,ii.'i\ nf liis -nvim ,,,

• III lllpj lllll«l I'MTii-.'. IkIIi ill lUiHiir llutlr- Il hli.Miinll In |irnl<'<'l i

iii« mill ill kii'iiiii;.' nr iiiMiiiliiiiiiii:.' siuli frnm lalinl ni- iiii-i'iii ililiii-. -n fo ,

»iTV;IM(H, xlliirllll-i'-. illhl i.|i;;iii,-,. If lli;il I'llil call li,. iillMinr.l l.\ I .i-nii,...
Ill- klli.M.., nr ill III,. ,.\,.ri i„. nf clll.' lilli- illli- li:ilir„,,l II, nil l.ili,il„r »'.,

V

liiiylil liiivi- klMiHii. Ili.il III, «i iMiiiN ari^ l.iiinn |1h!I((| t;s III. .\|,|i .-i-.Mi; .m ;

iiicniii|M.|,iit. or hi- -Iriiiliirns nr ni lliul n ihi-Nt nwis hi- ..r\,iiit,"ili,. ,|,,i

,

viiiiH in-iilli.iriit. rillicT at Ihr liiiii' nf 'I,, plai'.. Ilinii iiii,|,i' n,, ri-k- fmiii n.
|iin,iiriii(f 111, .III. nr lit miy .siil,-, ,|ii..|ii, |i.rf,rt or iiia,hH|iial<. iiui.hiii.i v. ..i

ti hi' fniU ill lii.< iliilv." Ihhii'in v. irllur inaliiial tiii.aii« nr a|>|>liih.
l.iishr,, ir Co (isiiili i;t .\lhii. 4:i:i. Vmrnw. nr whi,h. I.iil f,tr Ihiir i.. I.

Iin. !I0 .\iM. I,v. Jill. '111,. l,.;..al iinpli p., »,,i,|,| |,a\,. I,,,.,, klmwii. I,, 11,,,
oalinii i. Unit r.iilinail iiinip iiii,-- will {S'llhrs v. Ilil,ni,in ,( //. r„,,iil i .

ha\.. iiiiil k,','|> » .af,. traik, ami a,l,.|.t 11h:i| ;i linn. ,i:w. a|.|.r,n,.,i in / // »

"iiilahli! iii-tiiiiiiiiit- an, I iii,.aii4 willi \,i, Yuri,-. I.. /.'.,( II. /,'. r„.
| I

ss | ,;
«hirh In ian\ nn llnir Im-in,.--. 'I'lny .V. \. "iliii.

I'.iii j.i,.\iil,. all 111,-.- \>\ 111,. ii„. ,,f 111'. -Ihiiis V. Ihhtiil ,{ I/. /,'. r„. (I'M
r,i|iii>il.. (.arc anil fiir(-ii.'lil.iiii.|. if tliry 'iO Mi.li. li'l. 4 .\iii. l;.|,. Miil, ,r

fail ti> .In -fi. Ih.-y ar.. ;:iiilly nf "a
( ',inl..y. .1. 'Ilic -ami. 1. , i| m .1 i,,,-

lioa.li nf iliily. an, I arc lial.l.. 'f..r tli.. lai.l il .|..«ii in |,i- u,,rk nn i..ii. |.

i-nii-.i|ii.iir,.-.
. . . Iii,l,.r llii- rill.! ."i.".ii. thai "lli.. nia-l.T niav aNn !.. n-

j

It i" h..l,l Ihal th ni|iaiii.~. arc lial.l.. Ii;;,.iii in n.'l .^..i. l-in;.' 'ni.linaiA . ,-

f.ir the ..Ni-l.i. .. ..f all .l..f...ts which In |>i..\l.l.. ^iiilal.l.- anif-af.. ina.'liii,, u
Ihi'V kii..«'. ..r liy r..;.-.. 11. .1.1.. .ar.. mnl nr a|i|>li,iii.'. -. .,r in makin;; ii-i. nf |l.. -.

.Iilii;..|i.-.. ini..'lit hav.- kii.iHii." I.iirh «lii.h h.. kimu- have li..ciiin.. .Ii.fi., ! n...

V. XI. I.,,l,is ,( /. 1/. /,'. („. (is;,-.) -,|t hut 111.. .l.flKl- ill ulli..|| he . Inc. llnl ,\
Mil. l!l.">. 21 Am. I!..(i. :!>.'.. '111.. lial.il- (.lain In llic -..rvant. or in ...nliiiiiii,.'

ity (if an cni|>l.,y..r f.ir .l..f,.'lln. nia.hin- ii.'ii..raTilIy t.i niak.. ii-.. nf th..-.. vil,i.'i

cry .1...- nnl .l.'|ii ml .,ii th.' fa. I Ihal I h.. an- .l.fi.l ii ... w Iiit.. hi- it.'ii.,iM,ii.- i- ,!ii.-

.I.'f.-.'t- ari' lal.-iit nr pal.'iil. hut nn the tn a. n.'u'h-.'l In ii-.. nr.linarv |>iii,|.!, .•

.|ii.-li.>n nf |in.|».r car., in s..h.iliii;; thi^ an. I ililii.'cncc to .li-...v.'r .l.f.ii-"
nia.'hiiii.ry ami kci.|iin;: it in i.pair. I<{iin)..l uiih a|«pr..v,il in /..,in\i,'/. ,i

Hiiiihr V. (I'liniliiill, \lfii. I'll. I|SS|) A. /,-. f„. v. (hr | I Ss-J | S» |ii,| .,,i

l.'i S. C. -|4:i. Cnniparc the -tal..|ii..nts f.iinpar.. Ih.. -lat..nicii|.. In t h. ^^'• '

that Ihc cniph.ycr i* net lial.l.. f..r an that I h.. plaiiiliir niii-t -h..u that !'
ininry .aM-...l l.y a ••lat,.nl" .l.f.'.t : that iiia-t.-r kii.w nf the ciriiiin-lan..- "!,i '

i- to -ay. nn.. which i< nnl .li-.nv.'rahl.. cri.al..l .laic^.r. nr wa. •.nlpahlv i.',..

l>y a rea-nnahh" in-|HMiinii {Kxn:.r rani" tlii.|....f (//», i,i,i,i v. rliira.i-,. A'.

r^,,ir,i„ l.i. ,!,',. <:.. \. h.tln \\-<.:\i'\ .-.7 /. ,f. /'. /,'. .„. [ls>.ij 7s M... .,..,. ml!

N. J. L. 100, 1'} M\. 4J7; ThimLn,,,,- that iyii..raiicu nf a ilcf..ct, in a , .-o
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tllow ill whii'li the Ulloul. .Iu. wWuU llic lll;lM I r iiiivlit, lis a pru
'li III iiiiiti, 111 liiivc iii'i|iiii. li, i, ir. .itc.l iii.iiK ii* II I'jii'ior .,t' il,,. .•,,in-

I'll lii'Mi<i\f tliiiv Ik ii-c |.r..|i.r i-aic ill iip.v iilini. ii;i-..ii;i|,|v ..iilV jti-

iiimifiiliiliti.-. \u- liii.i ihai ilir .•j|..-. Miriiii.u ii|N.ti iIh . Ai-iiiic' or
lll.-ni.T .iff. imll IrtlVr ll.'ll.V , lull, I ,,|, li,.,., v.i.y ,|,.,|,.|\ |,;iim|1,.1 t,,

ill""' iiiMih ihir ai'tii.il Miiticc.

12a. Coiutructive knowl ?; liability inferred from.—Tli.- .I.Hiiinr

''';' l»H"ul'-l,i:.' ..fill. 'iii.il .liiiiM.r,, uhi.'li a nia-l.r iiii;;lii jiav uc
.|iiir.Mi l,\ III.. ,.x,.|vi,c ,,f i-,a.-..iii.l.l.. .Miv, .iiiiMl>. us mi .•l.in.Mt .,( \\i,.

liilii.v, ii|M,ii invrisclv ilif siiin,. f>«,tiii;r as actiiiil | u|,.,|p., j, u-,.||

. -I:llili-|j<i|.

"it i.j (he iiia-lcr's .liit.v t.» U^ .•aivfiij limi lii-; vn aiif. i- n..t. in 'ih.-<l

I.. u..rl< iiiiil. ra ii..ii..ti ihal tac'Mc.r iiia.'liiii.rv i, ,|,iiiii,.|i nn.l „.,.|iiv,

^vh.ii ill fa.-l ill.. ina-l.T kli.iws. ,,f,,i|M||| t.. klmu. thai il i- imi .,,. aii-l

It. fioiii aiiv iic-im.ii.r ill iliis n,|,.,.| .jaiiiai;.. ari-fs. ilic uiaM.r ia
11 -|Kiii>ili|i'."'

'ill.' .|iii>li..ii is iiol wii.lliiT ill,. Mia-t,|. lM.|i,.irs llial lli.' iiiaLTiaN
liiiiii-li.Ml |,\ jiiiii aiv IV,... fiMiii ,|,.f,.,.|,, hit wli.il.ir II,. i, jiiMili.'.l

ill -iM'h a lM.|i..t'.-

It i> ill,- .liilv ,.f III,. ,iii|.l,,v..r t.. '•fiiiiiisli a|,|,liaii,Ts (v,,. fr,,in
lit, ,.(> .Ii.,-iiv..|.iil>l.. l.\ ill.. ..\,'rci«(. ,if ,,|-,|iiiarv i-aic."'

"Thf iiia-icr is (•liari;<.al.l,'. ii..t ..iilv wiili -11, -li kii..\vl,.,li:,. as |i,> a.--

nialK lia«. I.iil al-, uiiii thai \vlii..|i h,. ,,ni;lit |,, Iia\,.. I.v ih.. ,m-v,.\.,'

"I ivas,,iialil,. .-.iiv and dili-.n,-.. ,,ii his pari in tlic |M.rl',.riiiaii.-.. ,.f Ills

'liitii's as iiia.-l,'r."^

"\\l;.r.' kii,.\vli..liri' is ..s-t'iitial t,. cliar-.' tli.. iiia-.t<.r. ii..i;li^,.|if i^;-

ii'Taiif.. isci|iiivalciit t.i kii'iwlf.li;..."''

Til.. iiii|.li,.,l a^nviii, i,t <>{ ., iMii-i. r i> il.ai ili,. ii,i|,:.. n an, I iiia-

'liiii.n fiirni-li,.,! f,,r tli,. ik.. ..f lii- -..rvanN -ar,. -,,nii,| an, I lit l',,r

ill.' |iiir|»'><. int. 11. 1, .,1. s(. far as ..nliiiarv |.rii,|..|i,.(. can ,li>,.,,v,.r."'i

'l\ii,,\vl. ,li;.. iiiav 1... ,.-ial.li-li,,| hv >|i.,\vin!.' a,-liial .•..^ni/an.v of
'1h' ill tV,.t. ,,r knouli.(li:v iin|>iii<.,| t'n.ni ili.. ,i|i|»,r!Mnii i,.s for a.'tiial

vvImt.. tli,.r,- was a ilittv t,, i,i,|iiir,.. ;i!i.| ^ 7', ,-,/> ,f />. ,•. r,,. y. .\ ,,li,l,nl,l
l'r..|Ki iii,|iiirv wi.iiM have |.r,„.iu,..| in lIsiiTi 1711 f. s. .if,;, f j, „| nss
f'HHMii.,11. <.oii~tilul..- ii..:;liy,.ni.... c/,. s Is Sm|i. Ct. |;,.|,. 777

' " '

''/""'.• <f v. It. r,i. V. \,„„l,lr Ijilllll * lh.,isl,„i V. //,,/v/,' (jSllli c.j Vf
-. Ivy. L. r,..p. {>:. i;;! .s, \\ .

.1.-,. ..en. ._.,, \,| ..j^,,

'/'.,'. ...v.,,, V. \\„l},i,, ils.-,n I Mar,,. S,l„il.ll y . nu.rk (isstli 7,l(;.| s.»'l

'; ' -I-..,
'.

'"< T.M (,iii..l,..| a- •|,.,.,,y r.-lVrri,,;: li, li •|li,.iii|.. \...-. m
."

n/...l law III //.,.//.,. V. «,/./,\. ,S7,-,- Sli,.anii. A |;„|f. \,.„ « ..;( . ,,,.. ',i ,s S
< /..,»./, l-u. llsiMJl \:u\ M,>. rt, .!7 S. >„. V. .\hifll,.,rs (ISI...M s,; Ca 4is' l-iW. II.-, S. K. i;:\-2.

,
•;'.' V. .v,„,^/, ,iS.-,7, 2 ITmlM. • l,,il,r sl,.,n ,( I/, s i: Co y y,-

* ^ J^'i. -.Jli I.. .1. I.-\(.|i. \. S. aVX :. l-onnirl. (Issi) 71 I,„| 1,0
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kiic.wlcd-.., .ii.'sin;,' finin tl,,. ,|,i(y tooksone its inachliicry aiul ai.pli
illlCCS for ill,. .^;,t'('ly <,t' its \V(i.-k!!ICIl."*

(IS..
. 1-U l„.|. 1.,.,, .T! N. 1,. :i,-,,-,. s,,„ ,/„,,/,„ ^, i;irl,l„n., /.'. f„. (ISSd) I':.yN.p ll„. tullou,,..,' ,M-,.-. I., ll„. ,:,„„• .•:•• M.,... -M. :'.: .\>„,i:,.,.. .-tl.-f: ..|W,-,,x.,„

''', ,';.";"•" '' /•"."'""'' (IS.;.-,, -t V. //,,unv,,„ ,is:,-,, 117 .M„,s. 4(17-
.-1. i: K (.11; 11,/,/, V. /.•,„„„ (isi:.-,) /(„,,.. V. I),ln,it .1 1/. /,'. r,j. (ISTOi "ii

4 l„- . A |.. ,,„>: , „,„„ /.. /.. ,,,, ,. ;^,j,.|, ,„- ^ ^,,, ,.^ .„.,.
^,^^^^^. ^. ^^,

/'.-.,-,/. (isii.i, I.-,.. 1 . s. i;si. .„/, „,„„. /'„„/. 1/. .(- I/, A-. r„. (iss.-,) ;ii Mi,,,,

-,;-"";,. '' '"/• '"""'' -s I.. .,!, I.-., L'l N. W. .-ill; Thirl V. A /,
>>,. II Mip. ( t„ l;,.,,. :;,,i: \,„//,,,„ /.. ,11101) S2 Mil,,,, i |._., si \ \V il',:

':,/'" ]!'.:''"" ''''"'' ll'i I- S. .ili>, /;„,,/, V. l/,,.s,„„-,, A. .( T. tnr-l r .

'

-.M., cl. ,.,...(, s,i|,.(|.. I!,.|,. .-,.„); r„,„, I1MI7, iiii \|,,
I

_,! ^ w .,-.-.
j.^^,,

,-,,„''','• ',"-'"""," '"''"'" "' ' ^- """'"• * ^'- ''"'l'l' I 1^1'") 70 M.,
)..l, l'l I.. ,,!. ..,.; 1,; s,i|,, ( t. i;,.,,. <;is A,.,,. ,iu- /,„„„„, v. A,,,- iorl: c. ir c,
\ll,.,„,,,.,

,
S!.-, IC. ,•. A. :i.-,|. ,

,• s. , 1S7-I l!l X. V. -,n, 10 An,. 1!,.,,. 117;
,.'''' "~ '•' '"'I- •'•"': l.'iiii^rill, <( A. II, ,r.ui:i V. Sliiii.iini (IHS(i) 1(11 N V
'.•;.'':./';,'";" '1^"'' '-' '• '• ^- "'"• " ^'^ ' ^'''; '''"''II' V. .v,„ ').„.'.

./, „.

r.:t I . ,^. .\|,|.. .-isi. ,si i.-,.,i. 11711; ,. .,. //. /,. /,.. („. (is!i!i, :t7 .\u,, ]>,,
V. ),,,„.,• .1S7J, - Dill, ,11, |.-,.,i, 7.1, .-,.-, X, V, s„,.|., .s-iS: I,„,u, '. /„

III-. N... ,..il(i: <>,,,i„ s. s. („. V. M.il- ,„li (ls:i7) •1\ Mi-c -"C, 47 .\ y
llyr. ils'.ii, sti (I,,, IIS. !- s. K. ti:;-.': S,,,,,,, is:,, .\iH,„,i„;., ( isiifi lill'M,-,

,."',',"".,'.', '•';;•,''.• V. .v/,„„„„„ ,is,i7, 7-J7. .Ifl N. V. s,,,,,,. ,is4; f,,///,/,/ >

1.1 III. .1..^: Ilhmiit S!:il /„, \, Srlm- l!ii,iniii,ii ll.Sill) !l Mi„. i)S •"! \ \

':L","""„-';'
"'^'"'' "•- 111- t'"- II N- !•: ^"|.|,. 710; f7„.s.s„« V. ./„/„/ /T. AV/,

S,(,; ll/,//,„„ .( N. („, V. iri!,,iul.; I.iniilnr i:, (ISSiJi lis X ( -,,| >
llsiis, 172 111. 177. r,i> S. v.. -'il. \f. S. K. •,•:,: lhn,l.;„„.r v. Tn^lnll.',:'
'"' ^'ilVM.iils 111. A|.p. 4.S7: /•„.„.,, ISI I';,, 1:17. :i7 All. r>74 ; 'Aav/.s- .( /• //

/.„/,.,„.„ ( ,,, V, A',.„/,i,„.„/,.r (isnii, (•„. V. ,l/,'l/,, (1,SS4| (!1 Tvx li'i

,

S.. II. ,\j,|,. 107. ,\IIin„,.,l i.i il!Mio, isii yv.,„s. ., /', A'. Co. V. 1|-/,s-,„„r (Is.,;,'
III. I. .>, N. I'.. si;i: ^„„^„/„/„^,/ („„/ 11(1 r,.x. (174. 2 s. W, ti(i7- /;,,//„/ /, .

<„. V. Ihf,.nii (ls:i;!i 14ii 111, ,114. ;),-, ,;, y )/„,.,,„ (lS!i,->) IC! Va 7'll '' -

\. K. IIIL': /,„/; V, 7„A,/„. ,\7, /., ,( A'. K, sil!!; 1/i\v„„,-| /• A' Co v
"//"',,,

c. A', f,,. I I.SS7) -i.s III. App. .-,:i;i: A,,/,,- ds.s'.i) 7.'. Tc.v. 2>n. 1:2 s' w sn
,^/., |v i(- .1/. X. /,'.(•„. V. r„„„-..„

I isdd

I

7v.,„.s d \. (), j{ r„. v. 'rri'.,i'.
I.. 111. .\|>p. I.,.-.; ll..s/,y„ 7',,/,, r„, V. 1ISI17) 17 Tc\. Civ. Ann. (177, 41 S W
J'nh.l,,,,.!.,

I 1110(1) !I4 111. App. CIO; -ISS; /•„„„ V. AVv/,-n, a'. fV (IS!..-,) ni
( lnr,i,,„ .f. 1, A'. r„. V. .l/,',Ti„,„„( lilOO) \\i<. :ilO. (U \, \V. 10(1.-,: I'i(r.',n \l,ll
•X< III. .\pp, (i.'S; A-„n\,-,7/r-. A-. .1, .(. c, .f. i:irn,f„r Vo. v. hi,l.l,n„l

( I.Slis
A. („, V. /(Hc/r 1 ISSSi 111! |,„|. ,-,11,1,

-J, 1.. i,„| -iv,-,.. i,ic,_ 47 s. \V ;!ll • !/„/„.,„„
I!. .\. .-.liO. l!l \. K, 4.-i:!; I.i,ih,,i i;,„l .( /•. A'. fV v. ir,(/A r (lS7:i) 4S \1,
i( ]l ill. I'll.

"
.( I/,H. Co, V. /', ,-,so„,v (1S!I4) 11 l„,l. ;,-,.,. \,i, Itrhiiiis. .1 d- (1 \ 1! i:'. v
.\pp. -Jilt. .)!» N. 1:. lill; s„l,ui >•/,„;, /7,o,/„.. (1S7.11 41. Mi-;s -'.-.s'-

7'. ,„; ,(

.( I.imr (•„. V. 7-,/,/,.v ( ISIM 1 10 l,„l. /• A', fo. v. Ih,i,ii„it„ii (ISSl'i .; ' T,a
App .-.|(i .-is N. !•:, 22!); hi.li.ni,, Ao/- .V..7 ; 7V.„.v.f /', A'.V'o. v. ,l/„//o„ Tl s-',

.'

iinil i(- llliiiiiniiiliiiii (Ins Ci. \. .]l,iisli,ill (;.", 'r,.x. 1 1

.",
. I, .,,/,.,„ U/,-, \„,7 r

(IS!.H) 22 ln,l. App. 121, ",2 \. K. IJ; v. r„,„„ //„ ,lS!.;i, s I, ,1, \np' ;!ms :

',

,,„/., V. .v/.„,,r (,/„ .(. /', A'. To. (Is77) \. K. 721': \, il„„ v. h.ni.J.s Cim. .-
K, low,,, loll; Chir.t.l,,. K. i( II'. A'. To, ./. ,f. c, /;. /,'. To. (ISS.-.i S.-> M,, .-,vi

V. /(A,-,„,s (ISlll) 40 Kan. .•!70. 2(i Par. A, ,/,» v. rl:i,,i,/„ /' .( St I I! 1 .

(N7; .\slihi,i,l r,,„l a- /. A'. To, V, ir,,/. (1S!I2) ,VI y,.,!, lS.->. ;iii,l il ;,„.- ... „
/.',. (ISII7) 101 Ky. (120, 42 S, W. 74t. ,i,illv \vlii<l, a... ,11., I i„ (l,,. f,,l !,,„",,..

IN'li.Miiii,.' v,.p,,il,.,l i,i (ls!)7) 101 K_v. livisi,,,,, ,,f tl,,- piv^.Mil rliaptcr
.1(4. 4:! S. M-. 207; l(. ..,.1. 1., r. ,,.. ,„. t1„. .-a.,. ,!,.;,li„J u i,l, ,1,.. ,'„/ .

V. („,-, (1S!.7) 1!. Ky. L. i;>.p. 1172. 4:1 , o„-f ,-,i,t iv,' ki,„wl,-,l.M- of the ml '-

.V \\. lo;): Mr<;h,r V. /;,// 1ISI17, l!l i, ,.,„„p,.t,.„,.v an- <-(,lI.K.t.-(l in cIi.ii.it
l\y. I.. l;,p. 2(i7. .'IS S, W, 702; Shiunni Mil.. ;,os/

.1,/,/, ,l/i7/v (lS7ili
4''0; '.'•//, .( ir. A'

(iO .M, Il l,a^ h.

I ISlin 70 Mil.

All. y!)4; (Jilma

v.b,.,-.

:.") I.. I!. A. 710. 2!. 1

•'•n cxpii'-.-ly ilcli'i-iiii,i,>,l th it

iri-t , t,,:M-t,t:ilif \ uriii-;, ,.::"
!!• »riva,it < nijiir.v i-; il vicii.ii. ,il

(1 V. £'us7irH U. Co. U'lonyinir to the i ii'lcjiorv known a, -do-
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111' iiislrtii-li.iiis to the iui"

.ililiiiriiial (l;iTn:iMS, IK'II h\ U
,

111 Mil iicliMii fcr injuries eaiised l:v

i-eiifMniiiiy with liiis dceiriiu'.'"

Tiie iHiniMhiry ii,H. l)et\\ceil the euii>| rilel ivc kn.iwled-e whieji
may !« iiltiilmteil tc, tlic irm-fer tV..in liie >laiHl|M>iiit adverled t,, in
ihe fon-viini: iiara-rajili. ami fn.m the -laiMliH.i,,! nf Iiis duty in ri-

;aril tn liie actual eyaiiiiiial ion of ihr instrunieiilalil ies, is net alwavs
.a-y In iletine. IJiit, the exi.-reia-i,- .,f !.,ui,.al ela^Mtieatiu^ seeni "to

reialer itcxi.e.lient thai iheiliily ' i-.; •- Mic daily ..jH-ral inn of tlio

iii-lriinM'iit.alilies, and to esilnial ihi ri'laiinn ,1 'ertaiii fxtraiienus
-•ieiitilie facts tnthat niM'i-atinn.s ,11'

i i.^ii-an;; li-hed fmni ihcdiilv
t- inslilnle a ininiite invn-tJiialin. '•:.<. ih' i.'tral eniiditi f tli..se

ii!-iniiiientaliiies with a view to aseei'laiiiiny wlieiher thev are ef-

li<-ieiil or ai-o not el]ici<'iit.. 'J'lie no-e.-.-ity for sonie such dilfereniia-

nr-tir." til,. iii.-iMiT .•.oi-iiil ;o.ii| liim- ,'r sii.-li i„,1in. to r.-piiir 111,. ..aiii,. iinis-
-. ll oMlii- rule uliicli .li,;il,l,... ,(i;i,ii;i.is iiiii,-li iis ,ii,li ;i,i iiiMnii.Imn ,.|ili|-,.|v
fiiiM r.r..\,iiiiL' cliiiiKi-i- toiiii tl un- oinil- 111 n.f.T ti> lli.. Ii:il.ilitv ,,f the .i,".
' ' '

'' -ii'li .ei Miiiiii:il iiiil(.» li.. i, ^licwii f, n.liiit. -Ill -1,,^- tli;it 111.. l:iit,.r
I.. ll.H.. llM.l II.'HiiI kllov l.,l;;,. ,.f il, ,.vi| llli.jlll l,\ Ih,. ,.\,.l,i-,. of IV I -on 1 1)1,

[•1. !.,r-ili.-. 'I'lial n,|,. is \<:,~i-,\ ,,n 111.. <iii,.. Ili ,v knouii of i h,. ,l..f,.,.|..

'

>-,',,„/

I"' '.i^il •!" "Wii|.r was nol iii-t riMii,.|i- v. Ili.^hni d 1. A' C, i Is'.'i | -,c, .\|.|ss
l.il ill |,la.-iii:' II,.- injiiiv,! |,„ilv in ,|a:i- list. ;il \. y„ j!„|, -ll,,. ' folL.'^v i„„

'

i",,'
-.1. nil,

I
ilo,- li.it ii|,|,h- I., a - i-vaiil, 1.,. -1 ni.-l i,.ii- li n,. l„.,.n li,.l,| ..,„n.,.( • Tint

'"'-• '" 1-^ 'i"l a r.. \.>lnnl.vr. 11,. ;i -,ii;inl Inis a ,i,..||t t.i r yrv ,,ii
1- i,..|uir,.,l l.y lli- iiiM-l,.r lo :i-iini,. Ih,. |.i,..rf lli.il Ih,. ininrv u„- o,,.,i-i,,n,-,j hv
,i:iii,:;,T \vhi,-h III,- ..\i-l,.ni.i. ,.f vi,i,,ii- ih,. ii-,. ,.f ,|,. -...i ivc iinK'hin.-iv. an.l Iha't
,iipl uniiuh,.,! |.r.,|.,.ii-ili,.s ini|,li,-. ,!ii,l ih.- iiui-i,.|- u^i- nu.ir.- of ih,". ,l,.f,.,.t ,„
II 111.. ni;i-I.T i-oiil.l, hv III.- ,-\,.|,.i-,. of that Ih,. ,A,.ivi-,. of iva-,„iahli. <':ir,.
'i-oiialil,. car,.. Know i^f llic ..xi-lini.c \\,iiiM liav,. ,|j-,l,i-,.,| it. l-llluU v si
"I -mil pi,,|„.ii-iti,.s. lii- a.hial i;.n,,r l.„iii.^ ,( /. ]l . /,-. („, (isTSi T.rMo'
'"" "f ""'"I i- lie c\,-iis,. in law. -JT-J. |'lial. if l h,. jinv "l„.li,.v.. f,-,,,,,

•!„'.

'.-n/' //. Ihn.iiii'Oiil („. V. ./„;o,v„), .\i,l,.n,,. Ihal lli.^ .Irfi'inlanV knew of
i\^:r.) .'W X,-l,. -M. .-,r, \. \V. iii;:. -i„.i, ,|,.,,.,.,-, i,- anv ..xi-l,.,l. ami ai,.
V\n iii-liucli - ,.ri-,in,-oii- wlii,li pidv,.! hv th,. ,.\ i,l,.|i,-,.. an,i Ihat llic

.ih-"lM- an i.|ii|ilin-.T froci liahilily ..xislcn,'.." ,,f -in-h i|,.f,.,.|s ,• .n-t i( iii..,l
|iii|,-s h,. kni-w of th,- ,l,-f,.<ls- xvhi,'ii ii..-li-,.ii, ,. on Ih,- pai-l of Ih,. ,l,.f,.n,lanl
'"-"I tlic Inimy. /(/,) v. Shiiulnnl nn.l in I h,. i.\,.ivi.,. ,.| ,,i,lin iiv , ir,. in,!
i; w. f„. (1SS!1, l.-sn I'.i. 11(1, IS .Ml. ilili-,-!,.-,. Ih l.tHlanl runh\ li'av,.

• :,
:

lh,:,-h.„ \. lirn^li (isaii ilii VI, known of an.) r.-paiiv,! Ih,.|n, lln-n Hi-
::M. J'l All. :!Si): \V,,hi,rn,„l v, chir,,,,,, .l,-f,.n.lanl is li.ihl.. lh,-ivfor" /'.„m„
'' ^- "• /•' '". lISTSl -It \\i-. II; /). ,0 /,-. /,'. r.,. V. Il„,,hrirh- (IS'i-'i iH
','. ;,'"".,'['•''''" ^^ •^'"""'"" "*"' I"- M'l'- •""-'. That, if the jnrv lin.l
1.. hi. .l.i. A r,.,|n,.-lr,l char^',-. in th,. lli.ii ih,. injiiri..s w.t,. Ih.. r,.-nll of the
'nnl Hint ni.'^lii;,.ni.c ,-amio| l,,- int,.i i-,.,l ,1, f ,(- in ,|n..-lioTi; that llic (.ni|>|..v,r
liMiii i;,,. exist, .n-,. of a .l,.f,,.| •n,.| knew of sin-h ,|,.f,.,.ts. or nii„ht |,av,-
h" ii._.|ii to 111,, noli,.." of 111,. ,l,.f,ii,lant, kn.iwn .,f lli..ni hv th.. use of such (.an-

-J

I'M n..l In- Hiv..n wi^h,,.|l inf..niiin'i a-^ ii I«'i-nn ,if ..nliiiai v iini.l..ii<-,- w.iiil,!
1!" iniy that this is .-nly nn,. if "no li.iv,. ii-.'.l iin.|..r -iinil.ir .•ir, nnislan-'' 1- ill, ant to in. -Ill, 1,. ". .,ii-l i u. i i\," .,-: an. I Ihal .h...,.as,,| ,li,| n,,| kn.iw of' "11 lis •aclnal" n.-lic V. „/„„ v. -n.-h <l,.f,,.|s an,l .-..iiM n,.l hav.- kn.nvn
' "" ''•"" 1> '"'" (1""1 '

II'!' I'^i. "I lh..iii 1 V Ih,. „-,. of onlinarv caiv an.l
'.'"' '' \"- "'"• It "^ >icl .iii'i I.I IV ;.iii.l.ii<....-- th,. plaiiitilV is ;.nlill...i to
['<' 111 in-lni..|i..n nsk.-.l hy I'l,. ,1,- i,,-,,\,i-, 1/ /.«,,„,; /'. /,-. r,,. v. //,•»,,/
!•:•!.:! th;-.( !•.„ xv;ls ,.ntill,.,|l,. ,,.a-.„ !!-s!V; 7,", [•,';. •jjli. 12 S \\' H'S-
il'l" iMt... of t.li,. ,.\i |,.n,.|- of th,. ,l..f,...|. //,,,'/,,• V. Ilinl.-.s Sturrd-Hiiini.'co'
toiiii-lainotl of, and an opiHiitiiiiity aft- (IS'Kl) l;iii M... ;j,

-j- s. \\ 113
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liv lllf fact IIkiI iIic liiw ui 11 iliicl line-: (Iciiiicc ail (

ti<Mi tc. make an inspci-tinii fn.m ilic fact that llic ciiiiildvcr, availii^
himself iif the sciiin'cs of iiil'uniiatidii to wlji.'j] the funucr iliiiv iv

(jiiiiMs him tc iiavc i-cc,,insc. has arrived at. the knuwlcdiic of ccit.ii!

niiitt^Ts which would |,ut a can ful man ii|ioii fnrthci- iiii]iiirv.'' An
attciii|i: has acc,,nliiii;lv twcii made in this clia|iler and tlie next to lil-

inliutc the deeisjiiiis reviewed, with i\\u- ivfefence to tlie. distinct • li

liiialions jn-l nii'ht ioned.

126. Absence of constructive knowledge; liability negatived by —
'l"he correlative of the ])i-opo>ii ion stated in tlie iMvcedinj;- section j-

that a sen-ant cannot reeover for injnrii- can-ed hy al'iiorniailv ijn,

.acrons conditions, nnle-^^ lie ])roves tiiat the existence of those ( li

tions was either actiialK- known to the master, or would have I.k n
k.iown to him if lie had exercised that denr,.,. uf watchfnlness whi.-li

he was liound, as a jiradent man, (o exercise nnder the jiiven cin im.

stances.' .Manifestly, this is merely one of the forms in which ii i-

"'r:il<o. for cvMiiiiilc-, Mi.li -liil.'iiii-iits t.ut tlint it u.is Unnuii. or iiiiiilil li\ t'n-
as 111" f.rllowiiiL;: "W liiTc it is |.i'ovo.l ovci.iso of due skill niiil :il l.iil i..n' h mp
that llicrc was n ilifoct. and that cIctV, ,' tircn kiiowii, to tlic Mcfi'ii.icr." 11,. ,,

was olivioiis, and on its fart- slio\M-d v, l/,;//i;.<„a (IS(ll) 4 .\la<-.|. II. I.. ( ,-

tliat it liad (Ai-trd Ion;: cnoicdi liofon- 2]r, (|.. -Ju'J). !f tin- injurv ari-i- n,,;,
(In- injnry I.. Iiav.- h.-cn di-rov( ivd \<y a dclVi-t or iii~iilll<dcncy in' IIk- m.u'uui
l\n: master in the cxiM-ii-o of or.iinary cry or iinidiairi'iils fnrn'i-licil IoI|ii--,m
dili^'oncf. it i^ a1 onn> a|p|>arcnt that, if ant liy the master, kinjulcd^'i- of the ,ie

the master did not know of it. he mi^;ht fe.l or in-nllicii'iicv miist^lie l>ioii:;M
liave known, and that ho ftiiled in his In ine to tlie masti r." or |ir(iof ;;iveii ih.i-

duty to inspect and kimw." (Ii;(i,i S. S. he was i^noinnt of the smnis thi. n !

r„. V. Miillhiirs (ISIIO) ,S(i (iii. 41S. lii hi, own ih-ii^'eiice and want of
i.!,!,"]'

S. K. (i;)L>. Jt is not error to refuse t.. eari-: in other wiinls. it must he -h..«n
dire<'t a verdict for a defendant, \vliei> that lie either knew or on;,'lit to ]i.i\.-

the idainlilV has ollered evidence to the known of the deftct s whicir caii-e,| i!;.-

ellcet that the t iniher- of a lirid;;c' which injury. 11 liqlil \. \,„- Yurk V. /,'. r,.
^ave way were decayed on the sni face (Isiiji -jr, N. ^. ritlL>. '-It is not n.-h
to such an extent that a re.ison.ihly ;:eiice in the master if the tool or ih:i

careful ins| t ion (iu,uht to have discov chine hreaks. w heather from an iiileniil.
ei-od the weakness. f///<„,/„ (;. |r. /.'. ori'jinal f.inlt not apparent wlicn tin-

Co. y. Ilr„l,i ilsos) ;i(i c. c. .\. II, -,7 t .ol or machine was at lirst provi.l.J.
r. S. .\]>p. 5i;i. >i(! I'i'd. -Jl.'). See also, or fioni an external, apparent one pi..

as illuslratin;.' this aspect of the sule iliiciil hy time ami use, not hidii;..iii le

.iiK't. .S7. I.oiiis, I. M. tf .V. /,'. f„. V. the master's know led;,>e. These ai,- I'l..

Hi(i<jiiis (l.SiMI) D.'t Ark. 4.')S. 14 S. W. ordinary risks of the employinenl u|.i. m

''i>;i- tlie ser\ant takes upon lii'niself." /.V/

'To .support an alle^'ation of nosli- /.-. r v. MlniUitui II. Co. ilSsiti ii,', r,..

eeiice on the part of the eniployer with i!ll, 40 Ani. l!cp. 0;",4. "If tin' s, j v mi
referencp to insullicient strength or con- claims dania^'cs from the ma-tcr |..r in-

struction of some portion of a machine, juries r<H>eivi-d on account of def.iiic
and its hein;,' unskillully applied to the picmises, !iuildin;.'s. machinciy. or .lo

purpos(' of sustainini.' a wi>ie:ht. "it ])liaiiccs. he must allcirc and |iro\er.ii
would he nei'essary. not only to show the unlitness or the defect which imii-.I

that this iiiachine had heen iiisuilicii'iit. tlii^ injury was known to the ni.i-ter. ..r

hut to show that this ilelicicncy did not was such as. with ri'a-onalde dilejeihc
urisu Iroiii uiiy iniujenl, secret defect, and alleiiliou to his businuss, he i iijiit
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I— il)lo fo sl:it(» tlio Pdiiipri

iialili' II liic lli.-lrmiiciililllv wiui'li caiiscil the ilijliry wd
]ii'iiici|ilo tli:it tlio iiiiistcr Is iitit

dtli nlil liiivc !)((' II

tii ll.lM- kll.iWll." I'ltlxhliml.. r. ,f- .S7

/.. ,V. (-. V. ,l./.-,Hv { |s~ III.-, hul.

i;.t. :> x. K. is;, -w ii.,, '„.iv i- im
I..pre 111 lluv Ill:l-llT (if i|ihrl~. ;lMil lid

MiiiM- iMi|>iitii!>ii' ill ii"t ilixirNi'iiii;.'

il.Mii. hr i- licit liiiMi' if iiijiirv ic-iill~

lo liis i'in|>lii', •!•
I hiTiMlolii." SI. /,oi;i\,

/. I/, .( N. A". <'>. V. Ihi-f r I ISSI) H
All,. .-i-Jt.

It i- iiniii'cT-siiiv t<i Mlti'iiijil lo iiiiikc

, lit :\ c.^iiiiili'tc li-l iif mII till- »n*i-< ill

v.l.icli n |ii ini'i|il<> nf tlii-~ I'lciiU'iitaiv

rli.ir.H tcr li.i- lii'i'ii ii'iii;;iiiz('(l. Iiilli(i<c

r ilr.l li.luU. il llM^ linn .'l|l|llil'l| ill ~lMtl'

i;rit, rc'I:l'ill;; tii ililllL'i lull" ill-trilnirll-

l:iiiiii-« iif nil iihiri:^iiiii' natiiic. //i.hh. c

V, ///;,«. is C. I!. (<,. I IS.-ili I.-, 111. .-,.-1(1

I iron liiii' ii-cil III o|iciMti- tiinitnlili-

l,i,.k.-i ; rhiniqu .f .1. I{. Co. V. riiill

I l^:Sl SM 111,' 1 II l.lcf -ilivc l:,.l.iiT ..11

i:iiluMV i-iiri ; VliiiiKin if V. It. ('". v.

S.I,, iirinii (IHTIl) 4 III. .\|.|>. .-.:!.•!;

I.,.,i,^iilii: /;. cf- SI. I.. C.iiK,,!. /,'. r„.

V. .1//. II I ISHUi -IT 111. A|i|i. 4t;.-. {•{:

iniivc liiiil. iiiiyin;illy in j: I iiiinli

li..ni: I'mriii. It. ,( /v. /.'. Cn. v. //./,./-

„,ri (isii:ii .-,;i III, .\|,|., Iiil il,„.~..

|il;iMk ill cin-^iiiij >tincU fiHitaiiiiiil I'f

rliLrillcl ; .1/ I" i\ V. \iii,iir,iii Sh'I
l:,u,i, r„. (IStliM lU 111. -Villi. HT:
til, ,1,11, i(- /;. /,'. ('(,. V. Itiiikiij.^kn l-^tiTi

-1
111. .\l,|.. -J-J IllrtVi-tiM- ICMlllir.ll :

l',:ul,fii;ili. C. «C SI. A. I!, r,,. v. .\ihiiiis

1 i^^.-ii i(i.-i iiiii. i.-ii. ."> N". i:.' is: (,|i-

f'.-ti\t; r;iill; K iltf lii'tih'iin v. Siuii.r

I 1,1 A /'. A', r,,. (|SH:!i re' l,,vMi •:--i.

17 v. W . .-iS.-) ( iisi- of a I'l'itaiii

I'll i.in-Mil tin- foriiKilioii of a |.

-ii'i-i.nHT on till! Iiras-i work ••'

«lir,.li : .1/,/m'.«iii, T. <( N. /. H.

II ..,.„,, ( lss.-|i :i.'! Kan. lillll. ; I'ac.

lii'l iili-fcilivo >|irinj.' in drawliar i :

\t,l,,^,,„. T. il- N. /'. A'. '•". V. Sii.irls

'l>'i7i .•.S Kan. .' -|. 4S Par. H.-ili ; Clur-
i,L,, ,( /'. f,„ ,1 .Uiii. Co. V. Ilillh.n

i1>:m;i :', Kmi, .\|,|i. -inj. -i.'. I'a,'. Km
'ii.ik frll fioiii roof of mini' tnnii"li :

\,t-,.„ V. ».../ I Issili 7,S M,., -i.-..!. :!

.\tl. 111 ! I ii'c.'iitly liiiill oM'ii fell ill I :

l',,,r,i,l V, I iilli,lili,il I'lllj, Co. (IS'.lTl til

M''. M. .'ill All. old: 0'\<i7 V. i)'l.<,i,u

!l>-'i.-,
I I(i4 Ma-.;, ;!S7. 41 \. K. i;

ini.i-tcr not liahlo for injiiriis to a,i

fiiijiloyc-r from an cxjiliwioii of a lila~l

«liit!i lio \va- jii>tilii(I ill lirlicvino hail
' II lii-forr i'\|iloilcil. liifaii-i' Il lit

I!:: \--\vt to Work al'oiit tin- li"l

wliirh wa-i liriii;; cxravati'il, aiiiUi'iit all-

ot lin iiii|ilo\cc. ulio liail -ii|M'rvi-ioii of
till' \\oik,lo aiiotlic'i jilaci', all,lioi|o|i tlic

titlii u,i- a|i|>:iri'iitly roliiitint In lca\i!

till' lioli'. till- ili'fi'iiilant lia\iiio no ira-

-oll lo s|i|.|„w|. Iliiil til,. ,.|||.ty (if liny
olio wa". ili-|ii.iiili'iit on lii.* colli inniii;r

tlic Horki; ./o/i/'-f.;i V, llohms (IMItll

17:! Ma" ."il ). .-..l .\. K, IIMMI iiciniily

apjilicil lo a sailor's fro..iliiii. |iiii\i'il in

cllrcl ivc; ~lii|i iiuiicr not cliarL'i' ililo

with kiiiiu li.ilo(. ilial llicic wa- a >ii|i(.-

I ior oiii.|; Clio,,! \. Criyi,i,l,l ihiiiili

177 M.i--. ."i7. .'iS N. v.. 17!i lu..ti.r

oaiioc on Ixiilci- Imi-I ; Doiih v. SI.

Cnil. M. d M. A". Co. I issin 4i.' Minn.
Tti. i:! \. W. 7X7 ((•iii|iloy..(.'> f( ot

iaii.:lit liy a -plintir on tli<. in-iilc of ii

r.iilioail I rack or rail i ; \l ii, /ihii \

.

Col \i,. Ill, III A'. '•.,. '1X1171 (is >iiii.i.

."i-'(i. 71 \. \\ . iliiJ (-criain'- foot

. MiL.hl liy loo-c Mock in an .ii|oli. of tin-

tiack lil.Ki-i: Doiil, V. SI. foul. \l . ,f

1/. A'. '•„.
I iss'.ii \1 Minn. 7li. 4:f \. U .

7S7 I ill fret i\.. laill; Ml III I,his <( C. A".

r„. V. rin,,i,o- (is:.-,) .-.1 .Mi--.. ii:i7i(li.

fccli\|. -witch I : Cor, II v. Hoiiiiihiil iG

SI. ./. A'. Co. iiss.-ii sCi .Mo. (i;!.-.: /;;/,.

,,ll V. SI. /,„io\ d I. M. It. Co. ( 1S7S|
(•: .Mo. -J:-.': Iloll.iih,.!.- V. Missoiii-i I'.

It. Co. I ISti7i ill .\lo. ii7. :!S S. \\. 7:i.!.

4 1 S. W . SS7 i-iiMill ,|it,.|i in track,
ilaiioiifdii- 1.1 ci.ujilcr- ) : A'/'///i/« v. SI.

Louis Hnniii'i \sso. ilsti4i "lO Mo.
.\li|>. ^77; l.'^si.r Coimlii t'.Uvlric Co. v.

A<//i/ I isnn :,7 N. .1.' I,. Hill, -Jli .Ml.

\i: (electric lii^lit |HiIc hrokci : roiilk-
,,'! V. I.ri, A". Co. ilS(;:i 411 liarli. liJl

iilcfcctivc l.riil:;cl : II, , si., -is v. Shinirl
( IsiKii .-i: linn. :;s(i. Id N. \. Sii|i|..

Silo I coiilrai-tor for the hiiihlino ,,|' a
-cwcr i- not lialilc for the death of a.

uoikman. can-eil hy tin. ca\iii;.'iii of ii

hank, which rc-ultcil frniii llii. linr-lii|o

of one or other of two water |ii|ie- run
niiif; |i.iiallel with and within 1 in-X of

the -ewer, lillino the Ireiieli with water,
where the (.\ i-t (.(Ice of OIK' of siich |ii|ies

wa- altoLii'thcr unknown to the defend
ant, and he wa- not aware thai the
other, althiiii;;h laid liy liiin. was de-

clixc. and there was no iieolioence in

the inaniiei' of liraciiif; tlio liankl; Mo-
ron V. i;, 11-11, r Winioii Co. (ISIIH) :4
I I nil, l.-it, -JCi \. >. Siipii. S.-.2 (defect ivc

elevator; : U hH, v. Kiillll: ( ISH:) 111

.\i'{<. ui\. iM, It; x. V, Sujui. isi ie!c-

i-g

; I 1
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1 ^i|-

\ llh.

'.ill .L

[riiM x.

coiisi.I,.,,.,] l,v n r.n-.ful iiinn a i^i-opcr ono t... iiso at tlio tiino wIh-ii iI..

->rrulvi,l lm|,|H.iH..i.- A i.Kisl.-r, ac.-,,nli.,-ly, is said ii,,t to he li^il,,,.

VMtor f.;ll. „»iML' to t-Acf tl,„t piMMk-. ll„n,rCo. (IS-Mi) (U 111 \„n Is".

)•" >'.''•• " 'f "• /'•• '" (IIIOll fit nil; Cnl,,,,!,,,., C .f / r /. ,. '

.\,.p. i),v :;,, 7j N- V. s,,,.,, |,;s ,,..1... 7V„. ,./,
, is;:;,' ,is m.' n,.^ is \,

'

Z \. V Su|.|.. ,1;) (uiint, nt it.,,,,.,- „,,- /„//„,•,,• (1S7:U 4 A. .1. It,.,, (Vi.l.,'

""'""-/ ^^ ''•'./
.^ /.. rf iV. A', r,,. IS-,.. ;4 X -,s

•

'
'''* """''

,
ls,m,

;,
o,,^, |.,..,i X..WS. OS,, ,i„i„. .,,,.. .; in «l,i,i; ,ho «„l.i,.,, „nt.

:/'.; r^;l,^• .7;;^;;r^f^^^;^;.^;^:". |- -;-';;--' "- -"-•"*. ' •

-\tl. ,2; (.l,;f,.cliv,. .„,i-|,i„.|i„„ of <^i-..s ar,. not wnnfinir in wlii,-!, il„.

t; s;- u" ;";-i',rc.'y;*;:;r i:;ii;r',;„S sl 'i;;
•;„;•,

-

i^rvif^?
'•"'';-

K''- ^r;:,;;~.':i";i..:::; £::rt, ;;;' ,:;:;:n

piMintm «.. ..•;,„,- .own ...v,. u.,y): S..,.. f„r ,.xan,pl,.. .|„. f„ll,n« i, - /, r„
rT'4'r-i(/';[;'i ni' r"

'""•

"";i""" ^^ ''"''' ^""'- "• '^ ^- ' /^. "^.: ->
1 . 1. 4.1,. .id All. .114: f foroivni V. 11 „»„- S!i 1V\ |i;s :U S W ,r,. »
"""V'T (ISI.H, IS,-, I'a. 4im. -M All. ^/. ,,/ IS' I Vf'. Mvl V l" '"'T u

nn. f,;r I,,.. „f 1,,t s„-l,t l,y pniM.,,!,,.' '/,.,„. ;•. A'. ,„. v U ,,/, (1"il i

i

fron, .,iM„>s of a,.., s u>,.,lin IIip lamnlry. IVx. .-,i:i. IS S. W. 47S. ' „,V.t V r^^\ur,^\u- ,!„l n ' Up.w that .1,.. „.. „f r,, v. rn.,r MsiK) , ^^T .^ f'iv \, .V
11..- ari.ls „„mM

I
„i,.o such r..s„|,,i: o,;,; ._.._. ^ ,^. „ /•„, ',^.;,

" '

Z
' ';

(1S78) 49 Tex. 181 (a,.f,><.tiv,. r,:a,|. .".S X \\ -41 ./•,,,, I
*^; V '

< (>. (l!)()(l; Tc\. ( IV. App.) .-,S S. \V. !i:; Wis •(•>
r;,; x u ii-)- ,.

yn ,i..v,.r of tu.„,ai,i,. i;l,k..) ; Nw,„/,: A, ,. i. ^ ' .^«' /,";';/ ';:,;:;• ;.
V //„,.„,„, .(. A. ir. A'. C, (1SS7, ,17 H, 1. 70s. 10 1. I? \ 04- •.(

\Tir :

.521 (lailway <.<,inpaiiy M,.( l„,iin,l to ,11,- (Isii-.'i li;{ M„ ,.,s .>„% u- n-n

.>-....,.,. a ..,.,-tui„ nM'tli-Ml of l„a,li„.. a 1!„I ,|„„l„|,..s tho lan'.n.a.v -,':|
i.,

iss.,, (,2 \\m. l„s, 2-2 \. V,. l.-,:(: ,|„. n,a-t,.,'s ,L,s,..,i„n of tl„. k,..!-

130' iVV \v --•.,, ' " ""; ""•''• l'^"'i''"l.i>l.v upon tlu> mat, .rial .,.
Id(>, 44 .N. W. ,;,L': hlii,,i, V. I ,1,1, . I -nils .,f his n,.-!!-,.,,,-..

Supp. 697; ilycr, v. Amcnran ^U.l Co. (ls!u
,'

^40W i.ll AU:"2]o: '

1
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vlici'c llic (Irfcct \v;is sccrrf.

i.ircllt. ||<'t \i>ililc

r •"iMlfiil,

llnf di-

ii-i'iiii, <il' "nut ;ll>-

i\ rlMlilc I'll in-lK'cI ifiM.

|ici| VlVilili' on cNMliiiluiliiill.'"'' It. li;is rl-ii lircii l:iiil dnwii lli;il no

(iii|iMliililv is |iri-ili(Mli|c, "win it ilic ini.~i rjirrt'ul -criitiMv Wdiild tmi

lia\(' ili^clc M'd llic (IclVi't :"'" (ir "wlirrc ihc ;i|i|ili:inrc wii.s ;i|i|i;ifi'tillv

ill siiiiikI or 11 1 coiiditioii ;" " nr "wlici'c no wiMkncss \v;is ;i]i|i;in'nt

\n ordin:ii'v ohscrviif ion ;"'- or ''wlici'c there were no iiidie:ii ions t)f

diinuer;"'" or wliere there w;i.s nothiiii; lo ".-n^iue-l u sn-pieion" of

nn^Miindne.--;" or "(o jejd the. musler lo ,~n|)]io~e ilmt there was nnv
lihnorinMl danaei-."''* Injuries due to conditions of liiis eiiara' "er

"ll'.Miis' V. Miilli'ixfiii (ISiil) 4 wliifli I'c'iilil iii.l lir -i-.ii I'iili, r liiforc cir

.M:h-.|. II. I.. Ca^. lM:,, ilflcr llu: CMllIf WMS |,I.I,V(I ill lllr

V. Jlill. :i V. K. IHt; MrCl.iii, V. 11,11- 'T'-nis ,{• P. It. Cn. v. I'aniiil MSOll
,;,,-.,;) I is(is) is; Pa. I's.-i, ad Atl. wr,-. n c. (\ a. ts;. j.-i y, s. A|>|.. ;ii!i. ci
l\',,n^.!i V, Curhii, (isnih l:(2 I'a. .ill. \'r<\. li.V) l-.lc|. cf t(,.-,Mii.,l.ivi' tiirnc.l.

l!i .Ml. Ill; Sriiifl, 'I \. 11(11111' II (IS'ili) \\li,.;i liri-iiiiM v\:i- ;ili'.;liliiiyi : 1. 111,11a v
-•."' 111. .\|i|'- 1" (((!ii-<-;il^'cl knot in lim- h ,r,i,l, l|^!l:'.; Call :',-J I'ac. SS3
1.(11; \l,ir/iii V. Hi,/hi. 1,1,1 l;iil: Mf,,. il 1; In ul.c. i.wiii;; lo 11 v-lalli/.ition cif

'... (iviiii 1-js \. c. -jdi. ;;s s. !•;. htd in.in.

i-liMi- ,'i -Ov 1 lie w olV a liaiiuiirrl ;

'' l/r 1 rr.i/ v. r,iiii\iili,iii,ii \yii,,l,ii C,
./.:>. y V. l-li,''i,i„. N/. /. .1/. ,f (>. If. C„. (ISIUl I 111 I'a. I. -Jl .Ml. -.'k; |,l(.f,.,.t

i]'y.\i)\ sn Minn, 4SS, to I,. ){. A. 010, caii-r.l (lie li;iii,ll.. ,f :, i,,i-U mi wliicli
N.i \. W. I 111. .ViToriliii;.' t" 0110 cimiiI, |ilaiiililV u,i< IraiiiiiL; In l.o iki. .\s lo
••l.lc'i ilrl'rc-ls sin- mh-Ii ;i-i the iiKKlcr. llic -n;lii'i"iii-y ef Ihr iii.|p,.ii ion or i'n

\'\ Ilio cMTci^c of care. Ilii;;lil li;iV(; ilis- iiiiiiiial ion ujiicli will ;ii.-olvi'. tlio iiia>-

i"\ roll, 1111(1 niii-t not lie coiilonndcd tor. >'.i' n(.\t chaiilcr.

villi hidden dcfccN. Mliicli i>vi'ii ;rroat. '"f.'vv-.r Ci.iiiiht l.'hitilr P,,. v. I\,llii

(PC oil tlin part of tlic iii:i-tcr would (ISIMI .">7 \. J. I,, liio, liii .MI, |:.'7

icil (li-clo-c to liiiM."' ri'iiiii V l'i,i,,ii (pole Iprnkcl.

/;,i././. (•„. (]sm) 42 Mo. .\p|>. :,:;]. " Th,- ri,,,,-, i-,,,,/, (isst) :ii r,.d. 7i;j

l.iil ihi^ H'eiiK lo l)c a wliolly iiniiec..- fcycliolt eoiiiilcr-imk in the dick if a
-iiy. .ml p rli.ips untt;iii;mlaldc. re- sliip ija'.e \v;iy ouiiii; to a Iracliirc lie

linciiicnt. low the -;iirfice of the ih ik
1 ; A // 7 v.

' lli/^/c,i V. I'iiirh (1^72) 70 Pa. 400. i;,rl,i.x, r,i,„l Sl,-<'l. ]l . ,( St. \. In.
•.V. /v.,» V. .Mliii l',iii,r C<ir\Vli<il It. Cn. (ISIHti .-,S llmi. !i:!. 11 \. Y.

'•1-. (ISSCl 2!) I'Vd. SIO. Siipp. ;il4 (dcfictivc force punipi.
' ll,;i, II, 11,11 V. I\i,!;iil,,n Ci„i1 Cn. '/>i,i//c v. Wliih' ilsll'.l) l.-,'.i N. ^.

lIS|i;!i !.-,: Pa. 2:!l. 27 .\tl. 400 (r. .".IS. .-pi X. K. lOhi). .Mliiniiii^' (IS'.MIi 11

loM'ry denied wliere the Iprcakiii;; of a .\ pp. I)iv. .">21. 41 \. V. Supp. t,_'S.

w ii'c pin canned an ciiL'iiicer lo lo-e COM- ' M'l iiliirr v. A'l 1/1/ I
ls."|i)i 22 Si.

Iii'l of llii> tliiiittle of hi-i entiine. re- Si—1. Ca-;. 2d scrie-^. :!17 1 hrick work
.^ali.iiif; indii-cclly in :in injury to a C((MiiccIc(I with a lioihr felh; s,,i,lli

niiiier d"-i'ci;diiii.» (he .-haft (f a mine: n; ^1 \ir,ihiiii liniimi-. C,. y. .\ii,li,:,

hilt \\\v. wire pin had for scviai year- (IS.Sfl) Sil Va. 270, "J S. 1). 101.') (rock
n niiniii ii~!y and siiccc.^fiilly served ili in mine felli.

ii-c without any cbaiiL'c. ri'p;'ir, siili-ti- " /.'/•s/./m v. (7ioin ]',iU,,i l{, , 1 s 11,1,1 r
liiiior. 01 \i«i!iic d(fcct. and it irave no Co. (1S!I.">) 71 Kcd. 270 iK.pei ; h,ll,ii
(All 111, il indiration of defect up to the v. ri,rt!iS, cunil Slf,l. I/. i( SI. .V. Ire.
lime of the accident, and no defecf. A', c,,. ilsiiiii -,s lliiii. ti;t. II X. V.
thinin was vi-ihle or known to the en- Snpp. :!4I; /<»,')((. /'i/u./i.v. H. ,( IT. A". Cu.
^.'iiiier. the mine inspector, or the laii- v. 7i/i, Ils7'.l) 1)1 111. 171, .'i:! .\ni. Itep.
I'll yir. QiiliiUiiin v. Cniisiillil'il, ,1 l\,iii ;"i7.

s-^cihisiiuitii,,,dit,f.c,i. iisihii 14 'II ,;„;// v. / i,,/, (iHi):ii 20 Sc
Tin. iiv. .\pp. .1(7. :!7 S. \V. :;ii:iil.o-ak- Se--. (a-. 4lh -dies. :i(i:i (-cairoid).
iiig of the cable was due to u ilufott iiinipler iilirii.suoloyy is found in Itcyan

! i '

ail
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iiro .sonictiiiios (lcsciil)"<l n^^ "nnfuiv>ci'ii an-iilriil-."'" As to tlic c.n-
(•<']i!iiin iiii|ilic(| ill tliis himI similMP <iiiili(is, mc, liirilnr, siili.liv iMmi
(' oi' tliis i-liiiiiiiT.

A .-iiiiiliir i|..ciiiii(. is, (p)' (•..uivc, iil-o iiVMihililc in tlic inii^lcrV (:,

vur, wlicr.' i!ic m-liuiii.-.- ullr-rd i, in w^m-A h> ilic men. use ..r imii,

:ip'iiiciil .it' the iii.-ininii'iit:iliiii-. \>y miiv cum r\ :iiit f.,r \\||,.-c iIcI'miiI'-

lilf 1IKI>I.T i- lV-|)M||>illlc ill ill,. jlll-i~l|i,.|i,,n will. IT ill.. CJIII:-.. |,f ;|rli,,,i

ill-i.SI'."'

^

.\> In ill.. 1-iilc iIliI ;iii cini.li.v.T imiiim.I l,r l,,!,! li;,I,|,. ^s for ,| inv-lrl,

III lii-i ihllv III ili-lnicl iiiilc^s lir kii..\v. ;|i'ln;lllv III- .•i,||,|ni,.|ivi.l\. IJKi'

tlif scnjiiil \\;i,> iiimIiIi' III (•i.in|ii.'lii'ii.| the iljiio. r lit' ills wi.rk \viili..ii'

in.slnirliipli. .-re l.lir cjiX'S cilcil in cli.-iiilci- \\|., jinsl. Til.- |H-ii|uii I'

.if ri'tii-in:;' In |iri..lir;ili' :i liiv:ii-li i,t' ih.. ijiny In wmimi ;i -.TViiiii i,| ;,

• iillli;.'!- ill ;l I'M-., wlll-r.. I ill-., of ill,, cxi-lrii,.,. nf |||;|l iliillL;..!- r;,,,

1m' iin|iiilii! Ill ilii. iiiioli r or lii.-, ri']in-ciil:il iv.' iv-iilis (v<i]\\ \\tf vi r,

iiiitm-o of tlii~ iliilv.'''

Oilier .I.MM-inii- ijin-initiii- ilic univciSMlity of tlic (loclrinc iIkH

llOKlip.iicc (Ml I lie .Ii;iri;ri| linlc-s kimwli'ili;.. of th,. , ililinn,. ;,,.

tiiiil or .•uii-tniiMivc. is ,.<|.|l,|l-|i,.,|. will 1„. f,,iiii,| in ||i;it purt. nf il„

tn^:itis.' wliii-h rchiirs In ih,. niiislcr's sinliilnrv iliili.s. S.v, (.s|„.

cinllv, cliiiiii^.r .wwn., y,.,,v/.

Xn ilisti'ilclinll wliirli |:ikr- illlc (icciiiint nf |1||. di m-I ri nf. jii^t i\
p]fiiiici! is Mil.jrcf, iui.\c(.|.|inii,''' On the ntJi.T li;in<l. it is ;i miMliiv..

V. n,nmn:„ l]s:K\) l.-,!i M,,-.. 1. ;j:i y. „ii..i-.. r.M<,.ii;iliIi. iiH|,|.,-1 i..n nnil,! ;,.t
I-.. .1)1 (IIMIVmI.Ic M|.|.> 1.11 pivlniMS llMVI' -lIMl-llril ;l:.Mi|;-t III,. il,-,-i,i|.nt. -i,;,,.
wlirri. -^i-iviint wa- si'iil l.i wmk wciv in- -m-li i-mil iii.,r,-ii,.x- i, , i,,. ,,f ||,,. ,j,i^, ,^

-i-.'iuvlv |>l;,iTih
: runsuli.l.,1,.1 sin.l MiiiinMiv n s •I'vjiil in lii- ,.|n|,linir. lit

A. r„ V. I/,/,,,- (|s:i:!i it ol,!,, c, ,•. ,„„;,. v. .I. ,|. t:,illi„., In,,, („. iis'K,
-ii.S (li,irM.- lM.,-niii,. ,.\,-iti..|; Ml, M.iiiv iVl \. .1. I., .-.IK. 41 All. (ISO. Xiliin;.,!
Ill;il Ihis Uiis iikrly t,, ,,rillli ll'lluii- in (ISII'I, ,;;; \ .1 I, i;,|i| ,-

I |. \
ii'll V. /;.,»„, (|ss!i) .-IS .\l„. ,\,,|,. ji.-, 117. 4t All. ci;.-.. 1,11 111,. ..m'„iii,i t'liii 111,.

Mii.n-iiil |iio|M.r ulii.iv 111,. ilifi.MilMrN. !. f,.,! u;i.^ uliv imi-..
.Ill 1,'iiriiiii;; Hull ii iii i,-liiiii. ii,.,.,| ,| r,.- ' ll/n,,,i.i r. /,'. r,,. v. .^7. i.v/i/ 1 liiii) t

piiii-iii.L', ;i,-i,.il |,i.iiii|iily ill Miiiiiirj :i -...1 Ky. I.. Iii.|,. 1,:;;. i;:! s. \\. .-,:ii;iui., r(.

.•I iiipilriit iiiiiiiiini-l In pul it in i.i.l-r. iln- ,'|ui-ii,,ii «.,, wlii'tliri- an .•n..iii.-ri-
mill Ihii-f «n< i,,i ri-ii-i.|i in ,ii|i|m.^,- Ilml -,ih ,,|- ,nfj\t In li;;\i. -.-I'li Ihat a ^\\\\.h
111- lia.l nut iliin.. Iii< \v,>ik ,.|r,.,.tiM.|v I

.

iikiii IimiI fallvii fiuni tin- hiim.u-
" Ai//'» V, ru,hrS,,„,„i St,r,l. .]/. .(. Iii.anli ; /,„„.,. v, S,.,illi.r,: I! C, ,I>'i-^

SI. \. III. /,'. Co. (ISIMM .-.s linn, la, Kll 'IVnn. ;)7.-.. 47 S. \V. 4!ll (»lii.i-,- ii

II N. \. Siipp. 34 t: A'.//.// v. r,il,lr i;,. «a- lii'l.) Ilial lli,. fi.iviiian i.f a .'ai f

(lss!i) S Mniit. 440. -in I'a,.. ilii!) (in- ..n^'in,- wipiTs was m.t ni.;..|i-i.nt i~i r- ,.l

jinii.s rii-i.i\i.<l liy a niimr Ilii<-iii.'li tini: In liii.l< iinil.T an cii'-inT. Iii.f<.iv -'w
sinking' his pick a^'ainst a pi.i,. of in^' (I ilir In innvi. it ,nit <.f l!...

jliant piiwili.r in flip Imisi' nirk lliruwn iniinillniiisi., ih,. ,.,,ii~i ,|ii,.ni.,. hi-ini; I'm'
ilnwn liy a lila-t). ,\ mastn- is nut lia a wipiT was nm nvi-ri.
I'll- fur an iTijiiry sii>taini-il tiy a mtv- '"s-n. ]l,,„l,y v. Ih hiinnr .f //. C'ln.:!
anl wliilr iiiliiii; a iiiiii'liini' wliiili -ml- (;,. ijsiili ||| pa. (;;!_>. 21 All. 7.:.:.

ili.iily -t.irl'.'l "win^ to t'li' iiiii'-.plaii! 'II-,!! v. '/..•;.' M-.:-i;'. 7-; \!.- IP "'

iilili anil siiildeu di»iilacfineiit of a hull, All. ,iS. A cliaifj,? in not ci iiim^.n^
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tii'ii l> U'W llio jiirv iliMt ilic iiKi~lc!- is li;ilj|c f.ir tin- iiijiirv if it was
cMii.-t'l liv the iiliiinriiiMlly (liiiiyiTuiis (•(iinliiiMii i.t' llic iii-i iimiriiiiili-

tics ill <|ii( -lion, iiiiios it is :U. tin' >miih' tiiiir iii:ii|r |i(rt'c ciiv .-Icar In

ilii'iii lliat tlic scrvaiil caiiiiot i(i-ii\rr niilrss it i- a i-casmialtN^ (Icijnc-

lii'ii from tlio t>\i(lci ijiat tlic iiia-ior know, ,,v oni^iit. t<> have known,
of iliosc conilii ions.-" ('oni|iiir(' § •J'>,<iiili.

Xo conipiaiiil wliicji allcircs in sMl)>taniT that tiir >crvnnt n-ccivccl

ati iiijiii'v owini;- to tlio i'\istriic<' of coiniitions wliii-h cxpo-cd tlio r-frv-

Miit to cstfaonlinafv risk-, and lliat tlic-c comiitions wci'c known,
ciilii I- actually oi- con-tnictiv riy. (o tlic ina.-toi-. can he sncccssfiillv

lioniiifi'iMl to,-' |!ut tiic aiitliofitios a'v riot ciilifcly iiiuitiiiiioiis as to

till' (|ii(sti(p|i wlicliicr a coniiilaiiit is fiirniaJly siillicicnt. wiicfc! it inci'civ

alloM.s nil iiijnfy rcsiilliin; ffoin a hfcacli of duty, and doos not s|h'-

i-ili(Mll\ a\"r notice on llic piaster's ]iart. Se<> cliapter xi.v., puxf.

127. Relation of this doctrine to that which declares the master not

to be an insurer.— Tlie d,,ctriiie tliat a master cannot, l)e lield lialilo

iiiile- il i- >|iowii tliat lie liad kiiowleili^c of tlie defect, wliicii caii-ed

tlie injury is sonietiine-i treatid as liein<r deditcilile from tlie doctrine
(see ;;.^ l'I. lTi. inifc) iliat lie iloes not, insiii-e tlio servant apiiiist in-

jury from tlie |ierils <<{' tlie eni|iloynieiit.' Tlie sco|)o of tlio latter

wliicli stiitcs tlinl. ill ilclcniiiiiiii;: tin- -cltiiii.' ;i-i,lc (lie vcniirt ; ,Tltlii.ii;.'1i llie
i|lll--liol| wllclllcr tllr lllM-tcr llM- CM'l- 1111(11 11, lilt nrM-i.llTMtillllS tll;lt. !"() I-Il-

I i-ol lilt! cnn- (if :in oriliii.irilv |irii.liiii llllr Hi,. pliiinliiV to riH-ovrr, lie- w:is
iiiMn iinitiT lil«' oirc-iiiii«t:inic-, the Jiir.v Ipipiiml tn -liow tinit tlic riiyinn was lii'-

iiiii-t .nii-idiT wlictlirr lliciv «;i- :i ill- fci-livr. 1111, 1 lli:it tlio ilcfciKrniil.kninv, or
fill in llii- iiKii-liliHiv. (It v.lilcli tlic >ii- ill llic cxciiisc df oidiniuv cmi' wmilil
|i' rihlcii.Iiiit lull! iiii|ii-i'. mill wiiirli liiivc kiKiwn. tliMt it wils (IrfcrliM-,
i:iii-i"l till' iniiir.v { Willi- iimti v, /;(.( tiii;.'Iit. [iriliM|«-i, Iimvc hccn iniiic ili-i-

i//i;i |l!iii(l| .-,i; .\|,|,. l)i\-. :!.-,S. c; \. y, ii„illy i-icii-mIciI Io Ihc jury."
Siipii, 7:;si

: ,11- tli;it. 1. iiin-tiT i, iiiil liil- " \,ili,,,iiil llnitiin limi' ,(" Sliliniihiii
I'll- for iiijiiiii- 111 ;i M-i\anl. n-iiiliiii; r,,, \. Ilniihi ll!i(l|) !i:! M,|. Cili;. li)

fiiiiii ;i liilnit ilifiit ill ;in ii|i|ili;iiiri> .Ml, s|.->: flnrniiii ,C .1. /,'. Ci,. v. Mini-
iThri,, !-wi,,-fiiii V, .l/i,vvoH/('. A'. ,( T. /.•. ;iii/i/ ilsiilii ,sr,'|l|. .\|,|,. ),-,|; Uiilrr v
'". llSlllil M 'IVn. Civ. A|.|.. -Jii-J. :i!l S. ./„(.,/, /(„/,/ l'ii,l;ii„i Ci,. (IIMIO) St \Ii,'
W, 1711, In Ihiiiim v. l/ioi.v„» ilsiit) .\|.p, l."il,

II -Mini. :i!ii!, S,-, Am, Drc, 77". Ilii- f..l - I iiiliiim, Sh,„r r,,. v. .s7. ico-/ 1 js:!;!
i

InvviiiL' iliMiL'r \Mi- ( lijcctcil to: •|!mI 7 liiil, .\|.|i, .".i;;i. :!l \. i:. liilii; \lill,r
'"ymicl tlii- the |il:iiiiliH' iiiii-( prnM- \. Ihi^m Cullua ,s. . ./ nil c,,, (|S|17;
ili.it il »js L'li'-- niL'liyciicc ill tlir ilr I'lN. Civ. \|.|i.i 11 S, W . .'itn;,

f'-ii.l;iiil to i'iii|iloy Miili nil ciii.'iiic. If 'riiilnilif \. Mis^miri /', /.'. Co.
no., no nclion lio-. If tlii^ iMii|i!iiyiT i- (|ss7i m M,,. ii;s. 7 s. W. t7(;; \,/-
iiiifiil iinil ilnr- lii-i iliity. if ho cii'ipliiys nuii v, I //. ii I'njnr Cit,-\\hi,l Co.
^kilfiil nicii to liiiy ;iii(l niii lii-i iinicliiii (ISSi;) ijil |'..,|. SMI: i'liiini v, r„i„»
(ly. if lio i- iii.i no:jlijrciit in liMmino Hiiili/i c,,. 1 Isiiiii -|j ^jo. .\pp. ,-,:;l ;

"lii-llior (liiit iiinoliiiiory i^ snfo or nut, O'DuinuU v. liinnn llssll) .'is ,\|i,. App',
if in nil tliiiiiri lio (liio< lii-i diity. then In- l'I."!: fi.tiilt v, .S7< . / ( lS.-)ti .'i |;|. iV |;|,
i- not lialilo fortlic- (oii-c(|iiciiVos if iin Wl. •\\u' nilo i, -.ollloil that, wliilr ,

-if- inailiiin ly is oniployoil without hi- lailw.iy i- lioiinij In 11-0 tlio ilour, f
lault." Tho court, however, said: "Wo ililiiini'io in-t -l.iird (1, ... uplimnv 1 in
: •••' tliihi^ lloil Ihoro was any siii-li liiriii-iiiiiL' to ih.' pulilio :i -afo i'o.i',||p.,d

•"or ,,r in.ii!li,,i,.,ipy i„ (ho oliu'r^'i? of yet it is not an ah-.Info in-iiror. .iid
till' in.I.jo as wiiiilil "ivo a iwisoii for camiul. ho hold liahlo for di-foits of

\oi. I. ir. & s.— IS.

«b4
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d.K-fi-iiic. linwcvrr. i^ n|,n, ii-lx niiicli uiil.r iIkiii tli;if uf the fcriiirr,

nriil it Mini- inviViaMc, i' n |..-ir;il |>.,iiii ,.i \ icw. t<, ivpml ilir ik

fitv o| im.viii- iIm >\\'U\ •. <.( :\r\u:\\ ot n-inn'iivc kiir.wii.l:;

flic MNoiir - |.:in ii- hiiiiM ;iii fv i'liiiiial ni]iiirciiic'Mt wliidi i> tin ,mi,

Sr(|ll.'lic(' ..f ill.. (nr\ ihiit, .1- r\|ihliM(M| ill l|i|. (-irliiT MTti.,li< ol' ill,

(•ii;i|ili.r, ,-iicli kiin\vl(il':c i- oir. nf ih,. ,—cniinl •liiniiiN in ihr .-..n

(•••lilioli i( n(-li;;c|,ci'. ilT,-| . i-!i\i nf ill,, rchiliiiii, ,,{ tl,,. |,;irli.s \r.

Wll illlil |c. \' Ik^iii il i- cIkM-;:!.!!.

128. Doctrine considered with reference to the burden of proof

—

'liii- iloriiinc iliiii know liil:;r. iiclinil or (•(.ii-inirii\c, -i 1„. l,r..i|M|/

lii'ini' to llio ni,i>icr is n\~n irc:itc(| in smimc cm-i's us nn niV-lmnt .,r ,-i,vl

liii-v ..I'm .k»Mrinc \vlii,-|i will 1„. ivfcncil t-. in ii Inter i-|i:i|,i,.r ixiin,.
/w.v/). (/:.. ilnil iM-,-li:;.Micc i-aniK.t 1«. inlVrivd fr-.m ili<. nicrc fnct, tk.r

t]ios<-iTani was iiijiiiv.l.' 'i'li nncuiun llnis irac<yl is l<ss upcn tucs

\\liiili >ii.li ililiL'.Mi.r \\..iil.l iidf inf.. nil A. lliS. -JO C. S. Apj.. .'t:!!. ."!l I',,! u-n
il. ,\cUl;ll l.li,AiI,-.|M,. „f III,. ,|,.|,.,.| is <),.,„„ .V. .V. („. V. \hllll„iri l|s'Ml,\i;
""' tii....-~>iii\. II i, MiDi.-iriil ir III,, (ill. IIS. IJ S. I-:. (i:ij. ,s-,„./,. V /;. '.

r.iiii|.;iny iiil;;lil luvr l.ccii iiit'i'iiihd l,y (IsiMI, ;!.-> HI. .\|,|,. 1:::i-, ; /), r;,,,.. >

till' ii-^.. .if -11. h <lilii..,.|i.-.- :i> III.. I.iu ii,l \, „ )„)/, C. ,f //. A' /,' <„
I
|s7m. -,

|Hi-.-, ii|M,n il :
I. Ill wli,.,,. il .li.l II..I N. V. !-'.-.; //.,.,/,,, V. .s„, «,//,„» 1|. ,'

,

kiiiiw iiiiil .'.niM II. ,1 luiv,. iiilLiiiii-.! il- ilsiilli \1 Kv. I.. l;i.|> 4S;|. | t ,s \\

self i«f III.. .I.IV.'I, ».. ill. niM -,•, li.iu- .-.l-.>; rlii,,!,,,,' i:,lisi,„ f'„
'

V I'
il .Mil 1..' li,.|,l iv-|.nii.i!,|,.." r,,h,l,,. r. ilsiiMi si; 111, A,,,, i.v. \|i,,,'. I

rf- 11. A'. '•„. V. (nun, II (ISTIi 111 III. lIlMiil. IS.-, III. .-,71. .-,; \, |.'; ;;•( I,
.

Ii!-J. ".Vii .i,i|.li y.T .j.irs II.. I mi.i.-iluk.- ihi, |„>iiit ,v;|, „,,| r..f,.||-,.,| i,'i
. /,/,,,

iiliM.liil.l.v will, hi- .iii|,I,,y.v> i..r Ih,. V. I i,,i,il I., I.iius (IsiUi .I'.i \ > v
Sll;li..i..|l.y .,1 -I.I.IV ..I' III.- illlj.l.'.lll.'llls 1!. 7SJ. I.-, \. ^^ Sill, 11. .|!17 M\...i.r
1111.1 fj.'iliii.- fiiriii-li..,! f.,r lli.'ir «.,rk. I..\\,t fril. i.uiii',' 1.. n.ii.Mi .•.,ii,lii i,,.| ,i
hut ..iil.v li,i- 111,' (\,.i-,.i I iv:i-,,Miil.li. >illi: l>itlu,i V. Sijili 1.,. /; r
oar.- in llim r.-|>i..i : ^iml uli,.|-,. inlnrv (l,ss-Ji III .l,,ti,.< \ S. -Js.! h, i ,

,

to iin i.iii|,|.,y..|. i..,iiii- fiiiiii ;, iii.fi.ij. i'l, rrmir, iisni) s c. c. \. Is.-,. -Jll I
~

till- iiii|il. •111. •Ills t'iinii«l,.-,l, kii.iwl.'.li.'.' of .\|i|,. Jl-J. .">!• K.-.l. (711. r;.'\.T-iii" i Is..;
til.- .I..r,..l iMii-l I .• I.roii-lil 11,.III., to til,- .-,:i |-..,|. Slli. a -l,.aiii,|ii|, um~ h.-M ^^^
..iii|.l.,.\.r. ..I-

1
f i:;iv..ii lli;il h.. omit- lial.l.. n.|- iiiiiiii,.s t.> a liiTtiiiii .ii- i •, .|

t.il 111.. .•\.ivi-.. .,1 |,n,|,.T ,.ar.. to .li<- in liHimr |,|„| li,,.,I;ii|., i,,,,., ,,f .,,ii'.," i,,

<o\..r il_" Ihrliii V. Sniilli llss:>i sil a .Kaiii f.,r ivii:,,xal tVoiii tlii. -(,.'>,•!„, I,..

X. \. 170. VI .\iii. 1!..|>. 11. "111., iiii- fi,,„| till. ;;iviii..; wav .,f 111.- liaii.ll.. .f
I.,-rl.-.-l .•.iiin,-.-ii.iii of 111,. ir.i.-U iiii,!.;lil an a>li lia;;. w Ii.t.. tl'.,. I.ai: «a- ii,u , ,,|.

lia\,. ..\iM,-.l ill ...ii.,.,|ii,ii..,. ,,r inl.'iiial i.ar..|itlv -iiili.i.iil Iv >li-.;ii.'. an. I i...
'

an,
I

iiivi-il,|,. ,|. f,-,N in tl,,. iiial|. rials f..,.| t,-,! 1m..ii ,i|,.,.i\,.|| in it l,v ,„>
<.||i|>lo.v...l. ulii.-li ha. I .-.a|.:-,l Hi.. .!.„- l„it «lii..li „.,, fa-l..|i„l to 111..' .liai'ii I.v

.-' s.Tiiiiny. an.
I -.1 at ii.ii|..jht II \- pa-Miiv' on., of il- t\v., Iianill.-s tlii,.i|..i|

OKI-., of III., iiliiio-l ..ar.. aii.l <lilii;..n.-,. || tli..r an, I li.,.,kiii;r that liaii.llr t..

of III.. ...iii|,.iiiy." I,iiliiiii„i,i,l,s ,1- r. til.. .Ii.iin. with. ait any i-..as.in wliv I'l..

A", r... V. /.,,,, (ls.-,si in 1,1,1. .-,.-.1. Ii,„,k ,|i,,nl,| ii,,t I,,.' ,,a<-..,l tlir. .]-'.

"Wli.-ii lliriv i- no a..tiial noli.',, of .1.- |„,||i: :,,„1 tlii" cliaiii slipi.,.,! ,.iV .',.•

f''.'- i" .'11 ''"-il f 'lial .•liaract.r. .Iiiim of tli.. wiii.-li. ||.rkiii._' 111., h.ii,' .i..

ai:.l no |,..| -..ii.il M.ii .\i-|, ,,„ 11,,. |..|,ih- -,, ,l|,|t th,. ||;iii,|],. ;;.,v,. vi .v,

|.:iil of Ih,. iiia-i.T. lli.T.. i.. no i,ii|.li,..l III,. ,.,,,1,1 |,:|-,.,I i(^ ,l..,.i-i.,n oTi (li i h..

.Mi.-ali. 11 or ....iil ra.t <ai lii- part llial f.'.n.i:i! (.riiwij.!,. that tl \i-t.n,... ..I

111.. ..n^iiii.. i- fr.-.. from .l..f..i.t-. .,r tlial a ,l,.f,-,.| i- ii..t n.H...s-arilv int,i iM.-
it ran safely !..< ii-i.,| l.y lli,. s,.,vaiil." fi-,,iii I li,- lailiir.. of th.. ai>|.l'iaii,...; 'J
\...t/'.v V. .'>,,•;/;, ils.-itli ::S \'t. .-,;i. i;.-, ll,.. f.ului.- .lll... i.laimiir l<. |ii..v,- >

: u
Am. I)...-. 2-22. th.. ,l,.f,ii,!.iil kii,.n Hm, (||,.|,. „;,. ,„v

'/iVi//i/ V. C>iiiiij}„n (IS'.M) 8 C. (;. .lan-..r; and (W) that tho oaiK,- ,.i •,«
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((•jilioii til. Ml tliiil, imi !(•(>(] in tli«( last scctiim, as tlic dfK'trinp wliidi is

thus tiikcii iia the .-tiirliiij; ]Miiiit. is iiicrrlv iiiii> of tlic fm-iiis in wliicli

it !; |Mi.-siiili' t.i> »tul4' tin- |iriiici|i!(? Ljiat .lie •^cnanl lia- tlic Inirdon i,{

i'>tiiiili.>liiii;i> tlic n iiiiisitc kii.iwlcduc, fur the rcasun tliat it is ono of

the c.-sciilial ch>iiiciils iif nc^liirciirc.-

129. Abnormal conditions originally created by causes for which the
master is not responsible; application of foregoing principles to.

When- the aliiiiTiiial ciiiiditiniis wiiicii caused the injury arc siidwn t<>

have hccii cri^'iiialiy iirudnccd Iiv a caii-c fur which the master was
nut r(S]Min^ii)li>, the ai-lion is cr is imt niaintaiiialile. accnrdiiiir as it

may a|)|'car that, he was or w.i- not yiiilty <d' a sidisei|Mi>nt and 'i-,-

tinct lircacli .if dnty in liaviii}; I .| to ascert.iin the cxi-lciicc ..f ll .se

cuiidiiidns, or in iiavin^'omi ;e. \ rr di<e.,vcriii;;- them, to take - leji

sfe[is as mi^hf, l)e appiv.i.riate i' . ijie i.roi.vtien <.f his servants. I'his

|>riiici|)lc is ai)i)licai)lc where ilic aliii'Minal c.mdiiiuns r..-nli.d frcnn

tlie act of a straiif^er;' er of a fellow servant wlm is iK.t a • ii'c prin-

iicciilcnt. wa." ni>|iiiicntly tin- iiiinroi's- i vicl.vin> lli.it (li.. il. frii.lMiit liii<'». nr
s.-iry sirai?- ixin lli.- a|>|>liaiii'i> Uy i>\r^U\ to li.ivf kiiouii. Dial the liiiiUr
""• I'liii"! .Tvaiils. uiis toil liravy t<i In- Inailrd liv tliciii. .,r

'Til.' rule that tlic >itv, nil's arti.n, lliat tli..y h(/ii1,I atti'iiijit t<i Uku] it, tli.>

raiincil lie iiiaiiitii iTiol iiiilrss In: |>i,i. (I.fi-iidaiit, caiinct I... <.im>i.liTri| ii'i-L.li

'll s cviili'iico wtiiili ^'<i.-^ Ill sliow that p'lit. Itn,iiii v. S-nith'-n, I;, fn. ( IIMMI
llic failino to ili-i-iivcr thr ili-fnt was l:is X ('. ;)S7. .'(S S. K. !IU. I'.iit tin-
'111.- til till' niasti'i', want i.f |.rii|MT can- in.iliility to inaiiitain thi> aclimi iiinlir
i- ri ;.'niznl in Cnhi v. Unir ,s (IsS'i) siiili ciKMinistamrs sci'iiis to lie inrfn-
17 <i'. Sr>s. Cas. -tih >iTirs. -JOt; ; .l„iirs aMv h.e.il |||><>II 111.' nin-i.liTaliiin. ail
V. Chin,,,.,. St. I'. 1/. ,f O. /,'. r.,.(I!Hill) viTlril ll, in the oiiiiiiiiii. Ih.it 111.; >,iv
Sii Minn. ^ss. .in r.. I!. .\. Ctn. S:i X. \V. luit iiniliTstiiiiil till- c.in.liliens.
in;: OhUi ,G .1/. /.'. („. V. Ihiiiii (ls!t;i) 'Tlic servant was alli.wiil to ivi-,,mt
lis liiil. IS. .tli X. i:. 7(12. ;!7 X. K. -il(i; in the fnllimin:,' ia-i<: C/m,,.,;., ,( /. //,

llfl V. Anii'i'inil iUillun Mill Cn. To. V. /.'iis'-r// lls7S| !l| lil •>'is i!
il'iol) _':: Ky. I,, i;..].. 4t;0. V,-2 S. W. .\in. l!c|i. .".l (.lan-cii.iis Miiiclmv liii
HU:!: (:,l,(„il,,if< rf V. /,'. m. v. \tV'.?) dose to track) ; llr^l, ,r \. \, „ Itrh n,,^
Msi;l) ll' liliio St. 17.-i: I'lir,!,/ v. ,{ .Y. F. /,'. („. (Isniii 111 I.a. Nnn si;

11 I v/, ,„/,„„„. r.hviiir ,C Mfq. Co. 21 So. IT).') hailwav .i.niiMnv licM nr-
(J'.'Mh l;i7 Pa. 2.". .-.1 L. 1!. .\. SSI. li^n.nt in |icriiiittiil- an diiliic -tii-l.
J. \tl. 2:17 ; Ui'liisi.ii. T. if .»'. /'. /,'. fn. car pciii|iaiiy to con-tin, I aid main! liii
V hnl..r (isimi i;ii Kan. 7.",s, .-,7 ,., over its Irai-ks a f;iiv wii,' in -ii,li a ]•
<:): \frhU,,i. T. ,{ S. r. /.'. r„. V. /..,/- ^ililm that, it iinla'nL'cicI I lie Mm- i,f

'' /'. I ilss.-,) .-u Kan. .!--'ri. S I'.ic. Ill; tl,c former's M-rvaii!.. ami ciii|ili,vcc^ i :

I'll,, mull V. /f-oi.a IISSil) .'iS Mo.
.\i>l>. liiinirs v. Kiiii-.f.t Ctn. ll. S. . .(

'

1/. /;.

-I.',: ^liChiiii V. Ilnuh imi) (ISDS) IH7 Cu. ,|Sri.-|) IJII M,>. ||. :; 1 s. W. :i|7
Pa. !<]. to .Ml. (IS.-, (..„ f;,r as cviilcncc (oli-t iii,.| ion In walk. (i!a,c,l IIi,t,' 1>v
w,iit. di.iin whidi l,ii,kc ini'.;lif liav,' iidc|M'n,lint, coii!raitiii i : A oV.- v. .s',„//„
.L'l'cn way owin;: to latent ilcfictsi; (Is'.iS) 7'.M1I. .\|i|i. i;7 I ,l"f, d iv,' i!i„t i

'''vv. ihiffiih,. It. ,0 /'. //. r,i. (is!ir,) In fi,;,„.i,,. ii. d a. /,'. c,. v. ir.,v
^A|i|i. Div. 1. :i7 X. Y. Siipp. !I77. :'S dSSOi s 111. .\|i|i. l':i:!. tlic,-,iMt. waiv-
X. V. Sniip. 42; ./«ni.v v. M.ni (lS7r,i inu' the ,|ii,-tii,ii of a r,nlr,.ail iniii|i.inv's
'-I', I

.
f. C. P. .-)2:i. In one ca-e it was liahiljly "for the ncLdi-ciit ads of an-

li'd that, where plniiiliir was injurcil other cuniiKinv in tin ciipancv or Ustj
"!-!, lie aail tlovc r.th.-r emi.li.y.t-s ,.f ,.f iN r:.a>l. or if its liaiiiliU-' for the
111,' ilcfeiiilant railway <-oni|iany were at- ne-li..'ence of aii|icllci''< fellow' -ervimls,
Ipii'linu' to lo.iil a heavy tinihcr mnliT it -ear- plain to a- that, no niattpr
tlic dinjdions of a boss, ajid tlicic was wlioso duly it was to kii'|) the <'iir in

.J.'^
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rcimir or to i.ivvmt il^ ,.„n,in;.' int.. .,|, il„. ,„i-i;,l f ||„. i,.,,.,,, |,„,l,li„.. it

pinm ...ihliij.m. if ||„.„. ,|„ii,., „,,,,, ,|„, ,.,„„|,.,„v, .\

•*!i;i iM c.'c. A. iit;ii. ;i.-. I,. I!. .\. I.I..

"•vi-.-i ti„.,...,-,«.r,„iit,.iri„ ;;„,;;. vi'..;"""''"'-'
^"' ' ''""'""'

liim k.i.
, 11 ,,1 ,1, .|„,„,,y,.,| ;,„,i ,l..i,:;,.r ii,i.,iM a ,,,|„ , Iu.,v. ..m.I a ,,(,

M ;'"it !

;" '" .',""" '" "\;"' '"> " !' •" ^-"'< <"•
=

n -
-

'• »-

,i„ I, •',""•
'i"

"I'l"'"''"' """' "- 1" v>.'.k «ilf, I th.,l. I,v ,

.

l.^M.; ... IN ..n,,,|..,,., I.,. „,v ,|„„. „„„i„,, „„. ,„.. ,„. „ ,,,.,,.,, i„. „.;,, .1,1

imit . Ih i

'„ " '^ "'"""" ''"^'
'•> l'"'li"« «"<".• ll..'.v!o, ai„l !,ll,.,i„.

111 (I. ili,;..| ,..„ii,,.,in IS n„i |Ml,|,. f..r ,„ .,-,i,, |„ l,^,,. a ,,,ih,av t,,, I.'.,- "la«fi. a.... .„ tliin, ,,,,,i,., i„ .„,„,,, i„ ,.,„„;.,„:,,.,.,„ ,„-\.,-
,

.1. .1.1^ c,,.(t,..t,„lM ll,,.,„ ,1, llM.k „„ tl„. -,.nMlltJ.,f M„.| ,„,M„V ,„,/

I,
•

' . ^ "', "'''-''""""•' "" in;,' ilH tn.rUs uh.iv th- ..i „v „

// ;• )
\'

"mv;;'' ^-v'"'', -"'V:-
'''"''''"> •'''' ""^ '""• "^ ''-"'

40 V V Si, i hi; .?„ ''''i

""••"•-• '-• l"li'>". 'I'^'l any si,,.), att.i.k „,-

m.t ,,i,j,.,t t„an actmn l.y a l.iak.nmii ,|s!..l, \:, Kv. I.. I!,,., .'ill, il- s W
inj.ir.Kl l,.v .•..iniii;.. ,„ r,„„art «itl. a ||,v A raihvMil ,;„u,Uy is „„l ,„ !,
sa-iiii; wm. niaiM a.,,.-, by a ll,ir,| |„r ., „, i„ |.,,vi,i, .,ii ..i.liiiarv |.,i-l, . ,n

K ri; i r ,v h" '•'''" ""• ''''' '" "'" '"'-' i' ""' i" •' ''"'^"v """....i ..

«iti a.,,1 taciv n ,1.. ,.vi,|,.,t,.,. .„ili,.„.nt ,'l,l„„„.|, ,„„„. i,,,,., „„t ..„m„..,.|, ,| „„;,
.o .tiai-.. ,t vM.h ,in|i,.,. tha, .1,, «i,.,. , i, „„. ,f,,:,„ ,,,,, .,„.,„,,„.,| '„,
linil Ill-Ill

ill

. l..-.-,i .ii.,.nm. y s-riii,;,. ,„ tli.. li.-t ,„„ i, .,„ ,,„. ,r;„.u, ;„„i i,.f| ;, '.„,!,
slam.,, or tliat it was ,„ s„..|i a p..s,- ,„ ,,„. ,r,„k that ;„i .iii,,Iov,... ri.lin •

,

.nat .1,,. 1,111.1 of^ • • .•i,.,„l,.,it a, to 1.0 „ ,,,i„.|, .,,,,i,„. „,, j„'|„,,,| ,,, „-,..

;'„;,„;, i i
• .. ';""'" * li-i.m tin irw ith. A i.Ush .Mr i- n.

1-J.l N. C. J.Hl. r, S K -l-'.'i (I,.,., i,
•.'•l-'t -^pMully M t..,H,v« to .InM:

-

..-ark ..n,s..,l l.v ,i,ali.;,„s ,.,,,,' ,'"
"'l'^

'7"'" "'''.""" '"'!'''"'\ '"

!.2(i («a;;on l..ft l,y slii,,,.,,- ,.] ',,.
V I','. Ml '' ' ' "' "'

railway trackl; ]l,nlin \. /...ulyrillr
',.,'"

' , . . , . .

f- V. A'. Co. (H.ll) .,,-, Kv. i;i-.. ..i; S \\1"''," ' •"•rvaii. H s,,,,,^- for iniun.

-

W. Sni (cars loft !.y ,.i,;;in,.,.r of an'
!''"'':'.''' ""'"-'' 'l'".'"l'a|-- "f

I'tli.'r i-oin|iaiiy on a si.liiiL' ch's,. (,, main
liark) : llniixh.ii ,( '/. r. /,>. (',,. v f,'./i-

iiiL'. 111.' sii|i|M.it- (.f wliii'li liaii'

Miakiiic.l hy a .-nlii-ioM uitli a w.

, , . Tox. Civ. Ai.„ ) 1.-! S W ''''";" ''•'.•' I'''^"" f'"' "'"'" '"'- '•

L'dti (,.l,ai-,.,. ,.i-„,.,.ilv r. f„s,.,l „-,,i,.i;
'"'I'l;.^'-.- I" MO. ,,-,.,.M-i!.!... it is .MM,

-iiiiplv tokl till, jiijv tiiat til.- ,l,-f,.M.|int
-'*' '" "i-'"i'lion aiilliori/iiiL- Pi'

ua.s not lial.l,- if tlic iiiis|,la,Tii,,-nt of
''"'•^' '" '"'' ''"' ""' I'lainliM' if lli.y |.

a switch was ilii." t.. tli,' act of a
'""*'' ''"' -'a^in;.' to liavo liocn iin|M. i.

>tr.iiii.'fr) : diilf. c. ,( .s\ /•. /,•. fo. v.
''''-^ I'oiisl niclcil, ami that sii,.|| iinpr,.,,

WiHiil (\H'M\: 'l.\. Cjv. .\[.|.,) .'M S. \v!
''. '-"list ni. I ion .'out riliiilcl in aii> .'

H.-'T (si;.'nal lla^' rcniovc.l). ,\ railro.iil "f'' '" 'i'^ iiijiiri.'s. Smh an iii-inic

.•oinpany is noi jialilc for ininry to an <'"" i^'norcs the |.iiiici|,l(. tliat ttii' im
employee, iliic to tlii' faulty const •net i.ni Jiloyij- is not li.ililc f,.r the .ons(>,|iictic.

-

of a cattle- pen Iniill l.y a lliir.l p,vs(in rc-iiltiiiu' from tin- acts of tliir.l pci-., .

.iwiiiiiK lanil luljoinin;; ill,- liL'hl of wiiy. in lir.akiiiu' ilown tlie pl.itfonii. iinl- •-

in eonseqiii-nce of wliich cattle cscapi'.l tin-.- con nieiic.-s n;i(iir.illy f.ill, I

.ip.:.n tl.e Ir.H-k aid eaii-e.I lii,- wreck- fiim tic iraiini-r in wlii.'li tlie plaits rni
m;; of a train, allli.ai^li s,i.li pen pro- w.-is c,.||s| ,„,.(, .,|. ,.„,.! oii-lit to kav.- 1..- ii

Jiftcd a little upon its ri-lil of way l.y foivsiH-n in llie lijilit of atten.liii' .ir-

-Jt



II i^iui KNiiui.KiMii: AS AN i;i,i:.\i i n\ I.I Mill, 1 1 s. a::

i-l|iii.l ^.-1 <• i'iiii|ili-r» xx\ III. Ii> \ > Mi. , I'l'.-' )
; "I' ii> •>|M riii'ii i.l i'\

tiMi>riliiiiii'\ |iliv>ii'.il fiifci';' •'[ 111 .- (.• e'ii'''inii-i. iix- wliidi i.i li li

uliiillv iiij('.\|il.iini''l 1a iIh- chilli hit. '

II, < 'll;i I MM A M I
• HI \|;|M. I I'll \ I III l/I I ^ lliiN W II I 111 I U Ml T It I'.

(U- I III; ( ti.Mil I In.N,-. >l|iiri.|. I; I. IM I'l II I. In .\ ^ \^1 I U.

129a. Character of danger as being; a normal incident of tlie busi-

ness.— it i-. wrll Miiln! iliiit ;iii oiii|i|iivfr i- |irt'-iimcil in he laiiiiliiir

. Ulll-IJllir-. Sill'il: V. I.'linlihiii (|SS;|| 'I'lic IMMtllUT III wllirll lllrll IM-I jll;.'« lll-r

.'.| Hum. 111. S .\. \. >>ii|i|'. "ir.'i. Ini.l.il III! It triirk Iwin;; |iri'.iiiii.ilily u
l.uidiii;: r V. /.(i/.i .s/i../. ,1 \l S. I' • liiii.ii I'm- HJiiili thr .i-n.iiii, iJM'iii

'•...
I IS!'.^') nil .\llrli, sii. i;.' \. \\. 1.;;; -,K,- ,,r.- rr.|KMi-ilil,.. ii -.iiaiil in-

llihl'in y. SI. /.i.iiiv, A. ,f \. I,'. I'll, iiii'-'l li.v llii-ir liilliii;.' riV iMiiiinl rii'uMT
-l>s.n i;s liiua. :I7. :J."i N. \\ . '.>\>: ''/. In lli,. 'uli-i'iin- of prnul'. imt mily tli.it

.,Mi V. Mil, •.lull ils:i|) l:Ji', \. \'. .-.i;";. t\u-\ wiv in -.i iImivj. mu, iii.-iililn. Imt

j: N. K. !'."rJ; iruiriU v. 77i'<»i.is ( iHii; ) ilni't llii^ d. f. ii I;iiil kiu-w it. .r lli.il tlu'V

IS \|.|i. Div. ."iL'll, Hi \. V. Sll|l|l. l;i7l llMil li-|il,lllir.| -II Inn;.' ill llli- |ui<lliii'll

/'./.;. \. Si iiijl.l.n (liHlll i;:i .\p|i. Div. Iliat li.' iii.'lil In li.iw kiuiuii of il.

.;, 71 \. V. Sii|i|i. .Mi:;: r,,.,/,. , \, /,-.,/ v, lln-ii.ii ,( I. /,'. c,,. (ls:i.-)) Hit
Himiill',,, 1//./. Co. (IHI17) II All. 11. M.i... |;!li, -»1 \. K. (II.

I'.i:); I'lil'iiiiiii y. Iliiii.-iliin ,1 7'. '. /•'. .\ liiili-iiail riiiii|>.i in i- iml ri-IiiM>'l

''.. (ls:7, ^i; 'I'lA-. "illI; Vi./'iv ,( /'. /,'. I'h.iii li.ihilily for |.ir-oiLil iiijiinc^ to

' ". \. Ili'lil, (Is'.IJ) 1 \'r\. civ. A|.|p. an i-Mij.l.n.i-.' . ic.l-iiinicl l.\ lllr ili-IVrt

.;•.. 'Jl S. W. !M-.': .l/.i,.v/o/,/ liiiil .1 n,. inii.liiioii of II !.iii|;jr.' Iiy Itii- fact

''/.. I'll. V. Mil'.iiiiii ll-'7!i| i'l I'a. tli.il -mil i-.iinlil ioii vva" <'.'iu-ril by all

!>'.. ;iil .\m!. I!r|i. tiliL'; Hill i( /.", Mull- iii,ii-iial llon.j, wliiili niiilil not 'liavi;

Ml Co. V. I'ltiilsiii i|S'.i:;i ."il 111. .\|i|i. Iiii-ii ofilinaiily aii<l ria-mialily atiliri

I.M; H'liHi.iliI (Inlilir .v/i./,r I',,. \. I'li-I |..iti'.l, w lii-ll it' lia- li.iil lime, ill tin- i-\-

/',•.'. ils:il) 11 liiil. A|i|i. lis. .-[Il \. i;, , r, i f iia«niiali|i' i-iiii- ami iiili).'riii-i'.

'u: lliiil V. .\ rill, ml II I t'lilh.n Mill In. to i|i-i'..v.T tin- iiiiiiry to tin- liiiilyo uml
il!KI|l •_>:! Ky. I,, I!. -p. Hill, tl;; S. W . to pi. Mill till- ilii'iili'llt. hlinhllil V.

liii:!; Kill/i v. Ilili iihiiii lllMMIl llldlll. Ihiilnii Sliiiil l.iiii d r. V. /,'. Co.
lap. ."iJI : V'o7/i \. liilli.iir ilssiii I (isnl) >\ (If l:',ii. -27 I'ac, >i|.

\. .1. I!, p. ( X'i.toria I Kill. A .oip.ra 'Miujihn v. Uiml Xi.illnni It. I'n.

'

I. II i- lial.l.' lor p.'r-..iial iiijiiii.- -ii- MSITi i;s Minn, "ii'ii. 71 .\. W. (KiJ

liii.'.l l.y ai" ciiiplov-o l.y lln- fall of a I lo.-i. l.l...k li.twi-i-ii r.iil- raiiL/ht «i'rv-

li.'.l ill uhirli In- w'a-i al' u.irU. In-iaii-o ani'- f...,l i
; /,7i;i». ./. it /.'. /,'. Co. v.

f tiic \M-i,i.'lit of i/iV.ns aii.l Miow wliiili Miilmii ii (ls:i|| ."lil HI, .\pp. in lali

.'- a;!. iiN. willi know l.'.lp'. nllov..'.! to -nwo of -imial lidit hi-l.l nut to iiiijNirl

iiiaiii upon tin' roof, alllioii^'li -iicli i-iilp.iliilil i . uIhti' ii. piopi-r li^tit lia.l

'. 'i)(\- \va< <)ri;:iiially plari-il tliiTi' 1..V l.i-.n pla". I ill po-.ili..n. an. I liail iih.\
i,i- ni-civants. 'I'lic ina-trr is n..l r.' pi-.t.-.lly an. I willioiit I'aiill Ihtii I'Miii

li.A..I in -iii'li a r.i-i' l.y tin' fail llial i/iii-lio.l wlnai it \va- appa iiail ly in ;;ikiiI

;hi- -li.-.l was u,-ll liiiill. or lli.il In- iv opIiTI. .\ -IiitI railu.iy coiiipaiiy owi-s
. ni-iil II. 1 siip.i\i-ion ovor iN (•oi>liii.- no iluty to the driver of a car to ki-ep

ti'ii. ami iniployi.|| ;;ooil materials ami a man coi|s|aiilly watcliiie.' a svvilcli

-Killnl uorkiiien in eredinu' il. Inlni- Ic^ailinf.- towar.ls tlie siaMe. but only
-••/( V. I'il.^l Silt. Illllllc llSlll) 7it Wis. uliile (be si.itelies are ill ll-e to take
111, JS X. \V. 71-. .\ jiiiy iniiy prop the cars out of ami into the stable. Ihni

. riy fiiiil tliiit a railway coiiipaiiy is mllii v. \i ir Yuri: if //. /,'. Co. (ISllil)

Im.'im.I to siip.rvise the work of its .lerv- :i App. PIv. JOS. .'!s N. V. Siijip. 7011

ml- ill repairiiiL' tracks -o a- ii. s,.,. (d,,. plainlilV bail been tbrowii olT by
llial a pile of sle.'pi'rs .'i or I f.'. t w il.' the -ml.l-ii t'lrniiii; of the car, unil tbere
! ia>t lilt v.JTliin H iiirli. - ..I th. r.iil- u.i- i.o .M.l.ai.,- to sIm.u Iiou ti.e >iuteli
in till- freight yar.l of an iin|Mirlaiit sta became o|hii. or that the truck aud car
lien. Ilnl„„rl,- v. Ithl Vuluiiii I!. I'li. wcie not in gotui order).
(IsDU) VM Mu-.s. Hu. -IS N. K. yjj.

ii
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."''"'•, "7"'""-' ,v„t M,..|, ..vi,|..„n., it .h„M|,il,„,>
";'"'.• '^ '"'"":' "•""• """••' i'.-iai,ii,!,i,i. ,H„i,., ,1,,..plover- pan. If i, ,„,, ,.,,

"'I'<'l<'iii '" pn.v,. i|„. iiliin.ai,. fa.-t i|,
ni-tnnn.iitaiitv u'a. artnallv an inisuiiaM,. ,,„-.-

7-''''''l----wln.-l, illn-„.a,.U„lMl,...,.n,.ral,,n,„.;,,l,.a,„

Smi/h V. /'.-..HvriMr /'„,"ir„,/;. .l^l':'
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111- liii-ini-«. ,in.l niii-t k..,.,, l,i,i,„.lf ;„. .<„ .,-- ' ,,{ ''"*• * ''.'! ^ ''•"

it '"• -i-niiti,. infor,:;;, i;„; ^ Tt ;:::," vi':;;'^'
""'^ !""• - " "-

r.M.lilv ,.tt:,i„..,l,|.. //„.,,/, " ". ;,
"""'./ I^'lli"^' . Ir.'iiii liMii.l rami.-i b^

(18!I'J) 7S .M.i. .\|.|,. ••[•I.
"

"'' '"'""•'' 'i ^'"i.u n..ion..|^).

,1.1...

r„
i:: ir

I I..



O I'll, l'l.i| KNOW |,|;|)(iK \s .\\ i:r,l;MIM ol l.l miii.itv. •>••>

( lFi|>l"V llM-ril lit' j.ir\ii|||.., iilnl will Lh' I'lillrclril ill till' rhiplir u|| ill,

I

-lllijirl ( XIII. jfii.sl ),

131. Obvious nature of defect.— Tlir ciiiirt- Ikht fn i|i!.iir Im.l .-•

iM-ji.n t'l rir.'Uiii/r ilir [iri iii'i
|
i|r iIimI ;i iii.i-iii' i- I'li.ii::' .ilili- wiili M"

lirr •.( (Irtrcl- \\||ii'|i iniiv In- . Ii -.-ri lir. I ;i - "•In i>'ll-," tif l.\ -..| {Iliv

iili-iit tfriii wlij.-li I 'in I Nil III - I hi' I'. .iii'(|.ii..ii tliMt tlii'v miiilii III Ii:i\i' li, ih

i.l'xrM'il liV allViiIlf IMllkinL' < MIi .I i'^-IImI <'\ll|i|illlll inll nt' ihc ilrl'i'cl

ivi' iM>.lni Iilalit\.' '1 in- -lat!il;iri| ;i|i|i|lii| in i\\-i^ wliiir t||i>»\i

ilcili'C «l|iiU> tinit 111- iilli;lit. Ml M.nii- liliK- |iri.i|' |.. iIk- iin'iijrnt. In liii\c

-iiliji'i'li'ij llii- iii^iniini'ni:ilii\ Inm Iili.'-r iMnnnl |M'rii.i|ii';i
I iii-|ii'

linn- wliii-h, iis u ill |ii'<'-i nll\ lie -Imw n, llif hnv i'<-.|iiii<'.- jiini In in.iLr,

i-, 1.1 riiiir-i'. iiini'li lii^lirr. .s,i ni \i i-li.i|.irr.

132. Lenifth of tinu during which defect has existed.— Fn ii.n-iin i-

iiiu \'. Iii'lliir I ill' il:in:;i'i'i.M-i'. .iiililiiiii iil'iin iii-l niiiiiiitiilil \ -li..ulil Iuim-

liii'ii .ij.i'i.M I'll], till- iriiiilli 111' linii' ilni'iiiu wliii'li ijiiii I'oiiilil i'lii liiiil

i'\i-ii i| i- nli\ i..ii-iv ;i niiili'ri;il ipn -i imi. Mini i- i-mii-i.i ni l\ ;iil\i I'li i| tn

in IM>1- iif llir |\ |,i. IIMiIrl' it irW, ilS ;i fllrt ll Miljllli In -l|i.\\ IIkiI iIh'

iiKi^h'i'"-^ iiiiiiiniiHM' WHS cxiMwiilili' i.r niil|i;iMi-. ||i- llnl.iliu. in tlii-*

[iiiiiil lit' \ii''v, fi'i'i|iii'Mlly. 1)111 Milt in\iiri;ililv. it-lIm- ii-, li im,, )!,,

i|i iriniiiKilimi nt' llii' iini'-iinii win iIht Im' luij iii-|iii-ir'l ilir iiiin^

'S-l/!, V. f:i. IniiU .f .«, y. t{. f'„, fr,„ii ,1 |.i..vi.Mi- i-s Im. -Iim|„. «t„r.-
'is'i.-.i jjT M,,. .'i:)!-,. .-.i) s. w. l-j.-, (,{,. it, iiii,.,|-,. rli;,r,ii-iii- »,i- lAiJnt., in
f.i'liii' liMii.l liiilil .in ii liiilwny I'.iri ; I'l ^l.m, \. I'lim, \ .it'. „ U, .

' s„.,.<r i...

II. .1.1. II V. I'liililiiini I,'. I'll, ils'soi 1J|| i|i!i;,i 71 r,.,|. J7II. II Ill-, ,|„,i
M.I", L'i;«l. :;: Am. i;. |i, .'Uri (ihitIkmi'.' -in.. I nrjii'j \v!,i.!i vi.iij.l. if lakrti
hi:' li;iiik I'f I'Milli I'.ll: iliii;..i-r iiii'.'lil hi. i. ill'., iti-iil\ Ihi' iiif.i inn. iIliI it

ll.lV" li|.;'M Irililily •IM'll liy Mliyiini' wllil -ll|.|ii- .1 lli.lt III.. r.itlMT,.. nt I I,,. pli||
liil'l "rl-lllll_V l'\lllllilllil" llli. |il^ I' ri|>||. ,l;il,.,| in ll,,. ti'St .il-,. ImM _•. 1,1,1,

«ii!c nil tJii- il;iy Infin- till' iir.'i.li'iit I : fur il iliiii..! Ilir lii'lil nf Ih,. |,l.iniliir
lll.li,,- V. y.ilii.iiiil rihi ,(. O, /,' I-.,. 1,1 r r..v.-i. Ill I! iiMi;i,| ili.it II,,. ,|,.

IStlM) too (;,]. 'JSJ. '_>!II. .11 I',,. TJII f,,.t ,„ II,,. ;||,|,lia,|,.,. (.1 f,,|H.| „;,.. ,,,,(

iir.nk in linnk wliirli w.i- \,.-ii\.^ ia.i '• pimi In \i-ii,il i.l.-, r\.ii i,.ii
" Smti a

\Mi,.l: ilMiiiTiT. ii|iiiii liny |>ri.|H.r i,\:iiii .'
. 1 1 iii,- imii ..,ii-i-,h I,.- i-. . nirilnl v.itli

ill <i..M, w.K '•i',in-|)idii,M,"i ; f, ,,,,,/; II,,. 11,1.. ulii.h iini'i - ,.n tl.,- inM-f.-r
\ Th..„i,is iMMTi H .\,,|,. Div. .-.Jil. I;i tin. ,|iin , f ;,,iiv,. i,,,,,. ,

1 1,.,,, |',nl |.iv
N \'. Siipp, i:i7 (.iii|M.|-in|,.ti,|,.|il ih'mIi .uiii;iI.|\ tlm .|. ri-i,.ii mi. r. ii-|,i ,.! ii|.. ii

i.1 111 ill I'MilillL' 111 <lll«l rV|. th.lt .•! Jilll- 111.. Ih, niy tl|;it |l,i, ,|i|l\ 1|:|,| |li|l|Mlly
I'liil li..|.n iii-iTti.il in n |>i|i.- Iii.iii whi.'i l.nn ili-iiiari:i'il :i ri':i-"ii..li!.. tini,- li:'-

-iiMiii i'.iiM|.iil frmii n li,iif..|. ulnii- fi.n- tin. r..|„. -nxi- «i\. In h'.'iriini
• I'll plii'j I- ill jiLiiii vii'w 1 : II . ,/,,<.,„,,/ Ihiliir I'.-, v. /..)H,;/r/;.i i 1 -i'l.",

i 1.", \,.ii
V <•;,„.„„„ ,(. Y. U-. /,', („. MsTsi II :;:i|. i;:; \. \\ , \\\\, i, i, ..,i,i d,,, j, p.,,,.'

W I-. II ilinll in liniki- Iwani pi..., , lin;.' not Im n--, rl,,| Hi. it th,. n,,i,i,.r i- tin-
t.i nil iiiiiii.|.|.«.i;iry i.\li.|it i ; A,,,.; v. 1,|,. ..i, ||i.. i..|.,iin.| lliil ll..- .1 iii..,t w.h
"'....I M. /.'. r„. (IH.sji II i;,,-. :;,;.'. ,,i,vi. ,,-. ul,,,-,. tl,,. ,.x i.|..,i,-,. ,,„ |„.|,;,|f

11 l-"i-.l. L'TT (iIi'MilwiHuI wi.in -II -'i.iit i.f ;i .LL'tilinl i..inpiii\ i- to tli,. rlVirt,
n- III 111. ll ii|.,'ir..ii.) ; llir I'lini iHn::) n,.| , niy tint Hi., -.iipp.it ni,i.|.. in a
.'.ll r...I. 'Jll (v(~.,i'I 1ii-I,l li.iMi. 1.1 :in liinn.-l wlii.li .i.|l:i| I \,;i- n,.| i.l.vi,.ii~-

fii.I.!..y,H. nf a i|i-vi-ili.ri' fur injiiii.'s ly i|,.f.-,.t ivi- or imt.i.rf. .!, I.iil llml. in
In Ifii- :.-ivinL;

I'l'Min- a lili.i'k iisi.,|

•.V.IV . I .1 .!. :>!. tli. |iini..ii ..I 111.. -ii|>.-i inti'ii.ii.nl. il

J I

in iinl.iailiiiL.' Ilii> «a- aiiipiv ~ii!li.ii.|it. ami tlial il

vt^M'l, W-ausc of its uiisafi? cinnlition f,kilfiilly and iiiiclianicallv (.iin:.tructe(l,
t'l



L'SO MASI i;ii AX I) .si:i;\ AM'. [chap. X.

r

.nr.nt;,I„v w],,,-], ,,,,,.,,1 tl,.. injury as fr,..|„,.nilv ns n prn,l..nt. ,h
.snn Unul, ,,.,V,. ,1,,,,,.. Tl,.. .s..,.,in„ (l.-,.)), wlnrl, ,|,„|s will. tl,:.t .|,„ .

t>on sIp .il.l. il„,-.f„n.. 1h. n.i.l in ,.unn....|i.m will, li.,- ,,.vs,.nt u..,.

J lie iK.Ml.vo l,.-.,n,.|. ,,] ,1... ,...!,., wl.i,.|. oxiMv.M.s ll.o si-nili.-,..,. f
tho fi.ct ll.iit ll„. al.nn.-.„i,l ....n.liii.M.s |,;.,I ,.xi,„.,| ,,.vvio,i.|v t., il,,-

•"'•"l"nt. n.Mv 1„. st;,t<.,l ..s tulluws: \Vi.,.,-.. il... in,i,...,.„.nt:,lii"v wl.;,],
••;niM..| ll„. i.,|„,.v w,,s in .... ..Msi.fV r„.„|iii,,n so 1,^- Ih.!'.,.-,. |'|.,. :...,.;-

'I'nt l.i.|.i«..„.,! th.it fl.o n.i.si..,- w..„M I.mvc ,iis,.ov,..v.| s.„-l. ..nsnlViv
l'<; IkhI Ih.'.. in ll.f. cxcvis.. „( n,is„...-.l,l,. ,,„,>, lie sh.n.Is, ns n-nhi-

.'.••I'llily, in tl.o sail... i..-(.,li,-M,..,.ni ..s if 1.,. i,.„l nclinijlv k...,\vn .,1'
il,.-

< •(.•<-ts.' 'J 1,0 sorvi.i.rs •i^hr In n vrr is, ll„..vf..n.,' :. .pi.-sii,,,. |,„.

tlioji.ry In .l,.,.i,l„ wl.,.., v.... ii„. ,.vi.l..n<T fj.i.-ly t,„,Is In sl.ow t|,:,l it,.-

•MiK-linicry wlii.-li ranscl il... i„ }„,-, „:.s (Icf-riivc. :.n.] tl.;.l ||.,. ,|,.f,,.|

Im.1 e.xisl<.,l so Ion- tl.Mt tl.o oniploy..,- -lio..j,| l„.v,. known ..f il.- F,,,-

tlu' puri>.,s(>s <.f this nil., it. is inanifcslly ini...,.t..riMi hv \vl..,s,. n.-^i
t;vnn> tlic. (l<.f(-<-liv.>. c.in.iirioii wns o.iniiu.lly lu-oducc.j.''

Vii-wod as cinliodyiiii; :i princi|,i.. wl.i.-I. is cx.MilpMioi-v in its .,|„ r

iition, tl.p ruin is soniotinics shiir,! in |.|„. f,,,-... ihi.t tJ.c niiislrr is „„i
liiil.lc fo.-:.n injury ,-.m>v,\ l,y ,i,.f,.,.ts. ....j.-ss li,. I,;,.! m.-IiimI knowl,,]..,.
..f su,.h .iH.rts. or tli,.y l,:..i .xisl,.,! for surl. :, l,..,-ll. of |i,„o llul
knowl.Mln,. ,„i„,i,t 1,. i„f,.,,,.,i.. This wi.y u( sh.tin- tl.,> sinn.iinn
howevor, is not strictly i..-.-umlc, in:.sini.cl. iis tl.o o.xisl..n,.,' of ll„. ,1,-

S.i'r?'"a.f ^ C''•/•.'f:"'^r 1^^'"" '''>••">""'' '" V. fnnnhau.k (Is:.;, -,

V,, -.
-"

•,'^- V '^"',"" '"*"" "• '"'• ''•"'""""' V. chuvon. u. .f. SI r i;

',"''',' "''','
'xi' J-*; ,^'"^^- --'' •"" "'"'/'W.r V. /,,„„„ (IHS.)' 'm'\<:

r f
.•;'•',.

V.
^- •.• ,""= '':"^'"""''- "«• ••' ^• W. l,.:,4. 1„ /•„„„. V. .,.

' . .( M. //. A. (o. V. l././His ISS.-,) 10,-, ,,„ /,'. To. (IHIl.-,) 01 Wis -110 i;i V

.-r^ 1!. All 2! .; l.s7o»,,„ V. rh„l .'.. /.. .„„„. ,i,M... |„ „„,,„,,, .(. „• ,,. ,„ ,.

\v J J n-\ ^ ^'";''- •'"'• ••' ^'- "•'""" '1^"-' ''-• I'""- -''•1- "I N i:-

,,,;!'• J'''
"""''' ' ''"'""". ">' /' «'IM.(,|. h.slni.linn In tl„. i,„va. toiH,

.N U ,iS(»: l/,„„„„„,/, .1/,,,. .f. ),,„, ,.„ ,1,,.^. ,„j ,,, ,11 ,

y.
/..,.„,„ (1H1.4) 14S 111. .121. .-id N. K. if i-, ,„i,|„ ,„, H.-lMfulh- ,.,„ ,v

. ' ,M
,. . ll,r>„.nK (m!.-2) 4.-, 111. A,.,.. 411; i„f,.m.,l ,„„„ ,1,7. ,.vi,i;.„..,. 'il,.,, il, -I,:.

',"'>/-;•'
r8\.' '''-.,V'-.v" .!' ''"• '"'" ^'I'l'"".-''' ••"n- ."i^-'l,, I,.. „„ .1,,.,.

I V ',,'«.. ;;'",",'- ,','"• :'' ' '' ''• " '""!"' "'"••" <"'"'•'• "^''< '•" :n,.nu.-.> in

Mi^J p'-. * V^",
^'" •-"•' '-' "'^ ^^- ""• -'""Pl""" <''^>t. 11.0 d..f,.„,l.„, !,:,.!

.'0.1. Kvi.l..,,.^. of ,l,.f..,l,v.. ,o„i|.l,oii ,.f 1,,,,^, kn.,ai, „f 1l„. ,|,.f,.,.t See a!-,, . ,-,^
• ar prior to ,l,.te of an a,...i,l,.|,t „l!<.;;..cl dt,.,l it, i„i(,.- (i to 11 iufni
to l,av„ hwn <l!i,. (,> s„,.h ,|.f.r-t U a.l- ' (7,rV„r/,.. /,'. .f t; I,'

(:',
> I , . ^ ^,

Ii,i<s,l.l.. for tlio ,„ii|M,s,. of showii,;,' (IS>«0| S |||. Ann 'j.'i.f S il-ori-.'s
knowl.Ml};.. of 11,0 |.<ii,(lilini, of 1l,o car cjl,.,! j,, J I'X) ',i,i,.

by the coii,i.aiiy opiTatinj- it. Vuatr *Atthi:«,n, T. £ N. /•'. R. Co v Sn.irH



8 IWJ kn()\vi,i:im;i: as w ki.kmkni' ok liai'.imty. 2Sl

iVcl. for a fcrUiiii imtIcmI is (ili\ iniislv ixfl tlic onlv cin-iiiiistaiico from
\\lii''li t'oiistructivc notice mav \ir infcrrcil. In aiiv caU'jrorical ciiun-

ciation (if tlie rule, liiis allcriiativc iHi»iliiiity slioiiM not Im" ij^iiorcd.*

llo\v loiifi a defect. nnisL liave oxiKted Iid'ore a master can Ik- cliar^(>d

uitli a kiiowiedp' of it is jiriinarily a (piestioii of fact for tla* jury, tii

1n' (ieteniiiiie<i witii refereiico to the cliaracter of llio iiistrmnentjility,

the (iitliciiit\ of discoverinir tlu' conditions fonstiliitiiif; llio defect, and
ilie iiin.st,or'.s o|)|K)rtiinities for olHcrvatioii, due aci-oiint iK'ing taken of

the naliirc and extent of tlie olilipitions wliidi tlio law iin|)<i.ses on him
willi resiKH't to rcirnlar ]>eriodical in.-, • ions in the easo of th(> par-

licMiar insfrnmentalily. Sec next ch:i|ilei." Jn sonic eases, where tho

IKM-iod whii'ii ciajised iielwcen tlie ai'ci.ieiit and tlie earliest moment
when the iiislrniiiciitaliiy was proved to iiavc heen in an unsafe condi-

limi was (initc brief, the courts have deemed tiieiiiselvcs warranted
ill .-iiyinjr, as matter of law. tiiat notice could not l>o imjjiitcd to the

tiiusier.' The (wence of siicli riiliii"s is that tiic master cannot \m\ cx-

ilS!)7) .'iS Kmii. •-'.tri. 4S V.h: !I,-..!: Lnr-
iiiulir V. /.(i/.. Shuri- i(- 1/. .s'. It. Co.
ilS!i.->) Kit Midi. m. iVl \. \V. l;i7;

/mm/ v. Iti.ntim a- .1. /.'. Vn. (ISll.-i) Kit
M;i-s. IJ',1, 41 N. !•;. (U: Chnnih v. //m/?-

miin (IS'.IO) l.'t2 I'a. (i'jli. I!l All. -JIIH

;

H'lliliriii V. HI. I.iiiiis, A. i( \. A'. r«.
llS.S.-)) (IS Iowa. :i7. Sr, N. \V. !IIS:

Cinriilhi i-K V. Cliiniiin I'. I. <( /'. A'. ('i>.

(IS'.C.i .!.-, Kan. (iOli, 40 I'ac. 111."); this-

hiiix V. .V ir Yorl: C. ,f //. A'. A'. Co.
(IS'.U) 711 lliiii, l.".!l. iJ'.l X. V. Siipp.
J74. In CliUiUii), It. .( y. A', f'l). V.

Ii. n/ (ISS4) i(t!l III. ;tl4. :WJ. a r.-

iliii^li'd iii>lnicliiiii tlial a iMilmail ('(iiii

I'iiiiv i> nut ri'>|Kin~iMr fm injiiiic.* le
il~ cniiilnvi.i.s. c.ai^inl hy tlic iiiiiiiiaiy

\\r;tr and Irar of cai'"^. until it lias ln^-n

i.'liliid ..f till- ili-fii'tH ,.aii^i-.l thnvliy.
I'l' li:i~ III. I I iiiii- anil oppoi liinity tu

liMiii lliiTiiil' anil to liavi' llif sanii' rr
|iiiiiii|. was niiHlilii'il liv aililin^' "nr snrli

i.ii.t^ >liall liavi' r\'is|..,| fur -in-li a
liiiLiili III' lime as to L'ivi' tin- |iiii|>i'r an
lliiiriiir^ (i|ipi.itiinity tn li-.irn iif mh-Ii

'liliil> in till' ilnv ili-rliarui' of tlndr ilu

til- "
It. was -aiil tlii< nii'iily i'iilar;.'i'il

'II Mil' clVcrl of till' tinii' of tin' runt inn
•niii' iif till' (li'fiit., in iniplyiii;.' noliir.
.III'! i'\pri-s<'(i tlic iili'ii in tln' in>liiii-
li"ii a> drawn, in ii niori' windy form.

^'1' / l/iri)l /'. A*. Co. V. ihllllin

I isii.o iii:i r. s. 4s.-), 41 I,. .Ml. -j.-ii;.

li' >^iip. Ct. I'.'p. IKMI; MrViiiihii V.
- '/.iii A', to. (IS',I7) 1(1 App. 1) C.
.'illO.

''Tliiii' is no arbitrary rule of law
tliiil i;liarg|..s tlic niiisler with coiiaLniL-t-

ivo iioliii> of tlio ni'^'Ii^ri'iit. oniissioiw of
duly on till- part of ii cosirvant. afliT
till' lapsi' of 11 ccrlain tinio. iinilrr all

rirninistaiiii's. 'IIm! diMtrinc of con-
'•Irnrtivc notipi- is fuinidcil tipmi ri'ii-

sonaldi' anil jii«t rim-iilirations. and iln!

tncri! lapsi' <if tinii' is not always tho
trst of nrL:li;;i'nri' on the part of flio

nia>ti'r." i'linniun v. V. » Vol/.- f. ,f-

//. A'. A'. Co. (IS'.I.-)) 14.-) \. V. 400. 40
\. K. 1.

^ Miirlin V. l.'niisiiltr lO V. ff. Cn.
(ISIM) '.!.. Ky. t!l2, Jii S. \V. SOI (rail-

way (.|iiii|iany not lialdi' for iiijiirii'S

raiisnl liy cars lift hy anoilior roinpany
tiMi c'loso to it-, track, whcro the ncci-

ihnl occnrri'il a few ininntcs after they
caini- to a >taniUlill); Srlmiih v. //«»-

nil„il ,( HI. ,/. A'. Co. (1S!»I) 10(1 .Mo.

74. Ill S. \V. !IJ4 (railway company not
|»ri-ininiil t*» know of position of cars
ilaiiL:iii'n>.ly near another track, where
they ciiild not have heen ill that posi-

tion until a late lunir in the evciiinir of
one day. and the accident oecnrreil at
dayliu'hl the next, niornini,'. Chiriuio cC

l.A'. Co. V. .S7i7..s (ISStli 20 III. App.
tits ( kliowhilL'e of the defective condi-
tion of a switch not iniput<'d to n rail-

way company, when it was, to all ap-
peaiance. -afe for the passa),'0 of trains
alioiit one lioni licfnre it caused the de-

railnicnt of a tiaiii: (liilf. C. d S. F.
I,'. Co. V. }'illi^ (ISSS) (ill Tex. <)«!», 7
S. W. (i;'i I railway company held not
lialde fur injiMies caii-ieil to a servant
on one train liy the sprcadinj; of the
track, which resulted from tlie passage

all
iiii

m
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K<-to.l, :,.s a n.n.uMMl.ly ,'mv(u\ ,n„n, to s,i|M.rvis,. his l.usin... s, Hu-,
I.y or jHiik,. .,„.|i ln.,|,M.|.f. in>iMriiuns thai 1,,. ,.nd>t t-. ,i;.,.„v..,.
the .lMnp.n,n> .•.„i.l,i i„„.s within the ^Wm ,„.ri.M|. i'mof llut t.,.-

"I'H""."--' "'"-h .-MUM.,! th.. i,,j„rv l,,„i JH.,,, i.n.jK.riv ,.XMM,i.>..,|
,

«li..ff „„„. h,.f„r,. th,. ;„.,-i,|,,,l MM,! tu„„,i .,,,,,,. is tvu-anh.,! -,, Wi,..
'•"".Ins.v,. ,n hi.s tnvuv nuU:< th,- MTVatit .m,, sh^u'lhat su,„,,i,i.:
la.l o-Ttinv.! SI,,,.,. t,lu. i„s| ti.,„ to ,,„t hill, „„ i,„|„i,.v.- i;,„ ,l„
'"'"" "^ "' I'"""'' "^' ' ""•' t" int. rr..,.,. witi, th,. ti„.lini.- ,.f i, j,,,-.

«n.c.xt,-,.„„.lv ill-,|,.HM,.,i,„„.i„ v,.nii,., i„ Imv,,,. „f th,. sonant. h=,< 1.,. „
^u.unu,M ,n at l,.ast .„„ install,.,- wiior,' th,. |„.,.i„.i availahl,. I',,,. „.

Mmf.n.ir l<n„wl,.,|p. „f th,. ,..,iMliti,.ns was sh„|.(,.,. tlian in s.mi,. „f ,'|„.

c-:is,.s jiist ,.„..,L' All that ,.aii, with satVtv. he allifin,.,! in this ,.,,„

'"'ti.M. IS that. th,. I.,nfr,.,. ,ho ,„.,.i,M|, ,h,; ,„,„.e coneln.sivo will ,1,.

1!!,))

'I''/. '. ,( .V /,• r„ (Is.mi ,-> M . 1 ,
'• .^"I'l'- .'•' (ilhs'IllV llf -;||,

^rri ::.^:.,!l: ::.^:- r -T'f -";----'- w-irv;:;;;^ ''7:;

;n,il;". ,lr:

,

f'i;!-..;!;,-;.'::,^'
:: !;r„::i;r';':^.r;:-:,.;:";;.,;;j";i;:!'-

"

V
"" -'

" .'f I', '" "';• f'-" " ^1 i-i^'"- ^'i'".ii ,„ ,„..v,. i,,,,,-, li, ) :

'

it":.v!„:::';: \:;;;j'u.,;r-:;:! tz^ iri'"!:-;-;,:;,
-''-''

-

!;:;;:;^%,.V;,',.
';;:• ,-v- ,

"•, "
> "-'liin-.;'!;;,,™!;";,.;:^';;:";':,,,,

.:.

,t .X ,,.„'.
"",'''f •' '"•• "f r..- fn,-. ,„ tl„. „|,s..,„.o of ,.vi,l..,„v ,„ ,1;,.

;.:.;:..:i.;tf;M;';^:;r:::::,,r-w;[zi-y;;,,;''.'^-
p;.n "h,,., ;, „:„,„.,. ,.,1,1.. „.,v,.U ,.„„- r„. (,s.,7- H, "to 4, s' V -,,

HMls to sl„nv ,1,., i, ,,„, I „ ,,,„„.,, ,„ a'
/",',",.

•.^;o"'""'
"' '" "^'^

-s V \. ^,,,.,,. Ols l..,„|,l„v,.r „„t 1,:,- ,•,.,.,. fn,n, n,...>li,r,.„,.,. ,„u,u,|. ,
, ,.„,

h;„l l.„.„_,,„t ,„ pi;,,.,, only tw,. ,la.v. b,.. 1,;,. I„,,.„ h,„k,.„
f. a,,il ils H,.ll st„v<,l ,111(1

in its position. On the foinior

iroil Inick. ,intil

appeal the break occurs)

i- lyiii^' • •
\ :ii„l ii l,„I( hcmi> ,)tti.r



133] KKOVVLEDOK AS A\ KI.KMKXT OF LIABILITY. iM

limliiin; a jury lie (Ic*'!!!!-!!.'" Tlic rij^lit. of tlic jury to infer Tiogli-

;;(Mce from tln' Ifnplli of the pei'ind during wliieli tli(> liefeet. lias ex-

i-icii is, of euiir-c, ei'iidii i'iiiiil n|Hiii tin- defect in (luej-iiirii Indng one

wliidi ii pi'ojwr ins|icci ion \vonl<l have disclosed."

133. Repairs and alterations; inference from.— Tiie fuct thiit nil the

ai'iiliances aH n juitlern siniihir to that which ciiused the injury were
1m iiiir altered at the time of the accident lends to show tliat tlic mas-

ter was awar(> of the fact that, they were dangerous fi servants.' lint

evidence that repairs or alterations were ma.ie after the accident, al-

^' In tlio Cii-cs citcil liildw. IIic nctiiiii oiir .niid iiijuicl \v:is (laiiLriTiiii^ly out of
\\;n licid 111 lie ii):i ii" I iiiMlilc (i:i llic :ili,:.'iiiMiiil . nwi tlirii> feriin-r cDihlii'tiii-
;;r('iiiii| tliiit the dcfi (IjtiI hiiil com- i-.mcIi li-lilinl lliiit lie Ii^kI ticcii tlirowii
>lrii(liv<' niitiic of tlic coiiciil ion,: h'irli- freiii liis car at tlic -Mnic point licluccn
hinuil (( /». A'. Co. V. Miinn llSSlii 7S .lie aiicl two viMP- IH-Ion'. iind lliat lie

Vii. !i:i llicliliT liiUhllc on riiihviiy ivir liinl vi-rli:ill_v ri'|M>il(il I lie occuirrncc to
li;icl liccn liioki'ti so Ioiil; Hint lli(» Im-nU il.fi-Tiil;nil',"|>r((l.ii>-o|-. tlic? (|iirs|i,in of
H.M wiiillii'i liciilcii I ; ,\/. I.inii.i. I, .!/. ilifeiKlanl 's m yli^'cncc was oi|- tlii'

i( .s'. A". Co. V. Iliiiiiliia (ISlKli .->:! Ark. Jinvt: V(,iiiiu,iilii ilin. d- \lf<i. Co. v.
l."iS. It ^;. \\. (i.'i.'t l<:ir r.|.c,itc.llv c-on- /'////o; (ISMli US 111, -,-2\. ild N'. |;.

iliiiuicil ,iiiil marked "out (rf rc|i.iii"); 117 (mil wliicli k.'|pt an cvi'liolt in |da(<>
/(/»/./'.« V. SI. I.iiiiis, I. I/. ,(• .s'. /,'. i;,. liM.I lii-cn mi— iiiL' I wo wivksi: l/.i;. ,'.v

ilsTHi ri .\i(). A|i|>. .'(S!l (piiiod d.v .v,„i.s- v. /'.(//, (|!'M|) !I(| Va. ;iS.'i. .-(S S.
T-ciilird lin-c as •'niM^idcialdc"! : roiisul- I). ITS ((dcvalor liail liecn coni iniiiai^lv
\ihitiit fniil <'(>. v. Miiilil (ISSS) ;!1 111. dffiitive for si\ nioiitlis); shijif v.

.\|>p. 'J.Vi (attention of the coiiK.iatc of- l.m irrr's (Iniifhriiiiin Itniiimi Co.
tlcvrs had Ihk'm eallcil to Ilie difiit (IS'.lili 1 .\pp. |)iv. 4ii.".. ;f7 N. ^^ « |,p.

'Maiio time previous" to the anidcnl ) : 'J.'ili (crack in kettle for heatiii;; pitch
.*>'•« V. \<,rlliiiii I'. A'. Co. (ISSII) .Sii had existed for six or eiuht weeks i ;

I'lil. -tS ((hfect in drawlicad w.is Muaiici) v. Ciiiiiu iliiiil l.'uir l.iiinhir
"ehl")

; llriiil'<h,iir v. Chir.njf,. It. I. i( Co. (ISdl) l.-)4 .\la~s. J(I7, -J^ X. K. ;{.-,;>

/'. A'. Co. (|S!I7) .)S Kan. (US. ,)() I'.ic, (fon-iiian knew. se\cial days licforc the
ST(i (ciaiplcr had hicii lirokcMi for a accident, th.it tin- c,iiria!.'i'Hf a -awin;.'
iiioiitli or more, in stich a manner as to inachiiic had slartiil ii|) when no one
allow it to pnsh pa~t the projiclioiis ..f Ha> near it).

the- oisiliiL's on the tender to which the " In /'•/,// v. 1/i/oe ///«Ji.« ,f SI. J,. A".

car was c.uiplcd): C/iic./</o, li. ,( y. A". Co. (ISSIi'i .-III Mi-m. >:',]. 1.", \. W.
<'' \..\nr;i (ISstI) 8 111. App. I:;:! 'J 1 1. it was Indd pi opcr to linil constniit-
I f' rcl^'ii car was iKiinitted lo conic into ive knowlcdire of a defect in conpliuj;s
a ,\ard in a damaL'id condition on sc\ - of fon'i;:n car. where it had liecn in de-
oral cotecculive days); C/i/cro/o it /.'. fcndant's yard alioiit one week. Mill
/.'. '". V. Ilriiiii/iiii (1S!)|) 10 Ind. .\pp. in Chicmit'i. St. /,. ct /'. A". Co. v. /'/

1/

•"':'). r;: .v. K. mo (evidence! was that (ISIU) l:!l Ind. .'il!!, 2S \. K. tis'.l. the
the tl.i.ir of a car had hecn in an nil- court refused to aicrpt tin? content ieii of
.-'ff condition f<ir several years, and ]ilaintiH"s coiins.-l that that im-c was an
tliat a rea-onatily careful inspection .-nitliority for the iloct rine that the fact
"onld have disclosed the defect): Chi of n defl'dive forci-n cai's hein^' in the
'"I" it /. A'. r„. V. 1,'ii.y.':, II ijSTS) HI pi....es.,i,,n of a railway comp:iny for
111. L"'.IS. I!:! .\m. |!ep. at (Icleurapli |iole neiily tuo wec^ks hms o'f it-elf sulhcient
"lii.li lia- s|i„,d fer thrc-e years within to eharire the conipiiny with nolici-. and
!- ill. la - .if a pa--in',' can: /.'. .v.v. .c v. pointed out that (he'di'feet was spoken
'^_|V.o/„it v. If. /.•. Co. (1S7S) 4.". Wis. of as "readily di-ivrnilde upon ]iro|MM-
I., lolivtruetien which reiiiaincil near inspect ion."

'
Coiiipare the niliii}; in

a railreail track f.ir i
•<• than a year C/iovo/o if /,'. A'. Co. v. ISitiin/iiii (ISOt)

previous to tlie accident); Cnuulli,, v. ID Iml. App. .)7il, ;i7 N. V'.. IJIO. cited
yj.-e.'.-.'.-.-N n<.t!.l, n. C„. (li'Ol-, -,:> in tia- last n. te.

AjMi. Div. \-H\. r,8 N. Y. Su|.p. llO.-> ' i:il.s„„ v. /'oci/,V A'. Co. (1870) 46
(wlarc street railway track at the jjoint .Mo. Hi'i, 2 .\m. I!ei). Vy^.
Where a conductor was tiuown from hi*

il

i

iV'.. isji

"it
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tli..iij.li (.o,Mj„.„.nt to sli.m- tluit a (l<.f.-ct fxist,.,] nf tlio tin,,. „f ,h„
•'';'"';'':'''

^^ "^^ ii.l,Hissil,i,. t,. ,,n,ve tl.it tl.,. .iH-.n.lM.it 1,M,1 nuiic,. „,
tJic detect hcti.re llie iiccjilent.-!

134. Failure of servant himself to observe the dangerous conditions -
sorv.nt 1,;h1 or l.n.l no. .I,e sM.ne nienns .„• „,,|„„, unities ns fi.e ,n.M, r

';' lo.own.iT ,1,0 nsks to wln-ei. i,e was ex|,„..,l will l,e .lisensse.l in .,Uv as n k.,rs „i,„n .l,e ,l..t,.ns,.s of Mss„n,pti„n .,f risk. ,„,] o„nt,il,
utu,^- „e^l,gem.^ Lnt there is .ne,l,e,. .^ik ,, .,f .„,•!. evi.|,.nee whi-l,
IS nintenal m tlio jm-sent ecmnecticn.

There are nnnieruns ease.., whirh ,„ ee,l n,.„n the theorv that i,,ovvUun staf.s of th<> testinionv. the master's nnniiahilitv ,n"av l.",!.-
<ln.r,l, as a eonclnsi.m .,f law, fnm, the faef, that the s.-nant Imn.lf
es,K..,ailv vhere he ,.,ss,.sse,] speeial skill and experience in re.,,,,,!
to the snhjeet-ntatter, was ijrt.orant of the risk in question.* I„ ,:;i„.,

SI. I.iniis ,( .V /• /,. ru V \\ „
'I """•> t-li.- ii|,i„.i- part <,f ul,„!,

nHS,i, ,, K,.;,: 412. 57 n K,, '-'.i r't f" "r " /"" ""''<-'"f—

:;l:i..^ t'^p.! "i-i;:,*;;t;;!''rr^
-.-u-ny ..„„ot .. .,..1., 4, -Ll,;;;,;

of r.'iiaii-; .,v III,. i.,Li,.,r ,f ,
'" r"'- "" • " •" li'i''ninn. umlcr \vh„^,- u,i :,t

„..,:;;.:;: i!;- :%:; -:i.r-^,r';r ;*€rS i;B; »v; ; -i
"

E;r:;»ii';t;;r;!;;,;rr.S!;;::ir^f' ?;r«"
"'^'v''.;,;:;

;r>;i;;;,:s:i„i';;;r,rv;:;;:- ;; :r"
«'

"'"i
° ~ »'.--":-.-

I>ilH- rutiiiin;.' near tlii. whc'l «ln,-h v
"''" > .'"•-" '" i'''"' <!"' tanlM-r. «!,,,!,

tio", so as ,„ l.roak it a„,l om,.-.- nj • , T";. !::"•,';' ""''"%" "'-",'' '"

to an cim.l.iv,.,. if tl,.> , 1

'".I"'.* .KU.inofi the (Iffcnso of niiil nlMiN.r v

tl 101 r(niTi«'»>n !{>(>i]t!]s wiMiiUif- nntiri- n- nf . . .;i i ji ' i

Cr a^^tiT^;,, To' ^'T'^ '' -:i*;-- .'-.^t^f'^i-r ,,;:'T,,;:;i';'to. V. OruhU (1S-.9) JO C. C. A. 94, edge which duc-easod had of the ground



ni] k\o\vi,i:i)<;k as an ki.kmkst (ii- i.iAiut.rrY. ssn

oasf's tlio ]>i'ii)t in view is poi-lmps rs-ciitiiilly tlir snuio, l>nt tlic prcciso

etfwt of tlie jiidgiiioiilvs is imt, flcnrly ildiiicil for tin' iviisoii ilmt lti(

hi- WHS wmUiiiu' i". W'>iiM liavc; tluiii'.'lit,

tli:il suiil >li;ift could lie- t iiiilnriMl hi-Kiri!

it woiilil cavi' ill." Tin- mint cum-
iiriili'il uiMiii the avpriiiciit us follows:

"If ^iicli wiis tliti ooiuliision of an cx-

IKriiiiottl miner who had dont- the

w<irk. and would have Ixrii the oonclii-

~iiiii of any man of 'ordinary prudence,'

how could difciidaiilM ho iliaij,'iil with

ii(U'li;;cnci-, and made lial>li' tor failiii;;

to c\(i<i-e cNliaordinary and proplutic

piiiihiice previous to th<' piiM'cdinj; I'ri-

div? It is clear licyoiiil controversy

that d asinl liad LMeatir knowledjie of

the sliafi and the character of the

frroiind llian Hook could have had. and
that dc(cased. a practical miner of

years, po««c<sed of all Uno,\lcdf;e that

cijiihl ]<(• ohtaincd, voliiiil.irily pro-e-

ciiled th(^ work, and incurred the risk

inciileiit to the cm[>l(ivii»'nt." In llul-

li.u V. CUiriuio, M. it St. /'. A". Co.

ll>iS2) r>4 Wis. '2.")7. 41 Am. lt<'p. 31, II

X. \V. ."i.")'.t, one of 'he <;ro'inds u|Km
v.hich tlie plaintiM', rij;lit to recover

v.as <lciiicd was that lie liad the same
iiiian^ of knowlcd^re lis the company. "It

appears from the testimony," said

.luclL'e ('a<^o<lay, "that the ladder in

(|i»-ti(.n was almost in constant use,

nut hy the entrini'cr. nor so much by the

cniiihictor, hut hy the hrakeinan. The
-Iraiiiiiij; le>t was necessarily applidl

uhciicver the brakeman ascended or de-

Miiiilid the ladder in ipiestion. . . .

Ili~ in~pe(lion and ti'stinj.' was the

lull paiiy's inspection and te~tin^'. His
failure to discover any visible iiidica-

lions of iii'-ulliciency. while >o in-prct-

iii;' and tc^tiiii;. w.is no more culpable

in tlic coinpanv than in hiiu-elf." In

K'tiii \hh',t' (iss;-)) (;:! Wis. ;iitit, r,.i

.Am. ' 'Hi S. W. .S'.tO. tli(^ loiirt

ai'.: . s: "The dilVcrenci! in

till' I'liA.ilio. . the coupling; irons of

lid- fonii;n car and the cabooM' or other
oars (if the defcmlanfs road would not
hive lii4'n very ea--ily or readily ob-

served when they were di-<lant from eacli

ether, and yet the I'ninpany is souurht

lo he held liable for il-^ want of onli-

iiiiiy care in not knowini; this diircreme
HJien consenting; to take this forei;.'n ear
into its tr.iin. Wiieii the car and (he
caliiio-c were br(iui.'ht nearly toL'rlhei-,

tlii- ilillcrence could havi' lieeii at least

iiiiieii more readily si en and observed
hv c"!iip:in-on. Did not tlh

iiiteolate have the same, if ni. superior,

means of knowing' this dilTi'reiiee ns or
to that of the company'' the ne;;li.

ecnci? of the intotatt? and that of the
company in this re-pect are ei|milly bal-

iinced, (MiLiht the plaintill' to recover?"

In h'ini V, .hffriis (1SS7) Sii Ky. :iii7.

5 S. W. Sl!7, the? court. aftiT remarkiii;;

that there was no proof that the appli-

ance! which caused the injury (nilro

jrly<c'iin) was defi'ctive. said: "Con-e-
i|Ucntly. the >iniph> (piesiion is, whetlur
the I'lnplovcr is lioiind in every case to

know, not liiirely the dan;;i'rous cliarae-

lir of imph iciits or ai;i'ncii's u-ed in

his bu-iiii-.s. Iiui ;il<o (be peculiar con-

st ruci ion and mode of handling' e.ii'h

part Ml as to make it mo-i ellhicnt, and
to avoid injury to his employee, whether
the latter is. or professes ami under
lak(^ to be, skilliil in that branch of
the business or not. To rcqiiii f an
tniplovcr such knowledjre and >kill, and
im|K'-e upon liim such obli;.'a(ion.w<iulil.

in many cases, put a stop to business."

It was accordin^dy held error (o in-

struct (he Jury that, if (he plaintilT did
no( know of (he d.iii'.'erous <har ic(er of

(he applianic. the di feiiilant lould not
lie (xeuscd for his failiiri! to know and
inform pliiiiitiir of tin- ilaiiL'er. unless

lie ii-(sl reasonab'e care in obtaininj;

and impaiiiii;.' siidi iiifonuat ion. This
was reeaided as a iiii-diiect ion because
it mi'_dit be iimlersteod by the jury as

riqiiirinsr the ilefeiiilant to know and
inform the plain! ilf. not merely of (he
daiiL'erous charac(er of (he appliance,

but of the manner of usin;.' it so as to

|>revi'ii( iiiiiirv. The (rue iloiirine was
declared to be that, wlieic an employee
rc[>ri'seiits and undertakes that he pos-

sesses the knovvlcdu'c and skill rei|iiisite

(o o|>era(e or use iiiaeliineiy or imple-

meids of a daimeroiis char.ieter. which,

if iio( projicrly usid. are liable (o cause
iiiiniy. he, and not the employer, is re-

sponsible for i-oiiseinieiiees re-iill i iiu' (o

himself from his unskilful or nei;liL'ent

liamllin^' of it. In Wahh v. Wliililr'i

(ISSS) I. K. UI i). I!. Div. :{7I. .-i7 I.,

.r. {}. 11. N. S. -.S(!. .-jii Wivk. Rep. S7(i,

.).'! .1. P. ."S, oii(> of (he circumstances
relied upon in tlie master's favor was
(he admission of the plaintilT that he
had not complained of the machine diir-

in:.' the thirteen years he had worke<I

with it. because ii had •never entered

liis head that it was danyerous."

»v,
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IIS ClIlM'cl'llr-.

ipioninro of oooiiipl,,v,.,.s ..i uio i.miiitiir, or oihrr jkT:
111 iIk' Work, is ii.lvcrtcd t/> iis iiii cviilcntiMl i"ii<Mor.-

Tli.iv M.,.„is to 1„. nu lii-Io ,liiii,.uliy in tin.liiii:" 1, niti,,,,,,] .M'nii. ,1

U1H„. ^v\nrh llH.s..,|,.,.;si„„s,M„ ho .•...•oMoil,..! with tl.o woli-,v,.,^r,nV, .1

i;'-""'i|'l" tli.-.t, as , ,tro,u.n,l n.lo. ,i,o ni.Mor mul ...rvant iiiv m„( ,.„
t I., san,.. ioot.n,iv .,s n-ar.is iho ..Mi^ati,,,, of ol.sorvin- il„. oni.litv ,,f
the instrniiu-ntjililiVs of' tl„> l.iisiiu-s. S.o oliapior x.xi. /.,../ 'i i„.
statcnionlsof tlicoas..s,.iu.,l aro at l.aste j.aiiMo with th.- intVtv,,. ,
that iiM.lor tiio .uvuiustaiu.,.s iMonti ,i. tho almoniial con.jiii,.,,,
won .1 have Ih.011 .lisc-ovoiv,! if tho mastor l,a,l proporly disHiar.. .]

Jiisdiitv ot activo i„s,.,..tio„. S.... iL.xtd.ai.tor. I),,,. w."iol,Mias 1,",
,

Sivon t.) this .-.msi.h.n.tio,, by soino cniirts.-' Aiiuthcr ohjooti,,,, i„
troatniir the servant's ignoran.v of th,. risk as a snliiciont hasis f ,, ,
coiichision of law rcspfrting the mastc.r's iioii|.,ss,.ssi„„ of knowl, .|J.

r>^-^y'7L:rJu:i::. ^:rjz :".:r-:i ^:;.,"-.,:rvr;""

'

" -
tos.in,.,„y sl,..»,.,l. ,l„. r.,,H. f„n,i.lM,l ,o ?X Zd liU^^u J^'Z

'"'
'

'"

jjp-:^;:..;:.:;i-;;;;ij^i::.S,,;;;;;;;-;. ;;:-„-
tlie m,.r.,...r „. tl„. r„a<l. th.t .l„.r,. w.s sl,..:,U,i„f, ,„ ,|, ,v", v,„

'

i

,'

'''

no (!if,-(l ni il which w,.iil,l !„• <li„.,.v- .iHi.nt .,7,.l ti .. i

l"'/'"'"l tlici.-

S 5^:;£;;E;,i;:;,:i;tt-^,;!:,-'%v,,;' ;r',j™ ^ -,;
S,::;,.; ,;;,;;;-5:f;t;:,i:i iJi-;;:; ;;;;-,:tr;;- ,:;;;,;;:;;;;;- t

,

,';i.'v.' .";;; i'l:,',".:;;'
,"""; " ""' !" '-""'« «'

h.-'. :,, i,:'

!'»
<r\

'
"""'• i'"' '"•»"nS i;:;';:!':,:;;:';;;;, ;;;;:'',;, ;';

lipaiKi (Icuii nil n far ..v<-iv .hiv f..,- <,.v- .,,11' it ,vw «,i .
•

[h,- -,n

jm.ht an.. fi„i,,„,o failiin. .,f a c.-r- .kill t::t-^.JX^L!:'Z:t,'Wa, sniipl.. i,„h,l,.h„„. apparatus to saf,-: l,,it uhHhor l,o h , ,r , I i

.

'

:;suiJTr,,,;;;;5„, -,,,;;'£ i:S"-!; ;i:,r;'„;i!,;;l: '-in:

or 11,,. »„„,„„„,.,,„„ „..,.N„,.„i ,„„„i ,,,„,„ .5 ,•,..,,„;'.;..,,'..

;?'s,xrn;;'-.r'°j;"v''''v ''"-;*.' * '"^ -^i'^ "» ti- ;m..»i,.,v;'„.-,
^. t\uii,rttre (1S,S.)) 9S N. \. .,(,2. man tcMiti.vl that if th.- i.tiiiliiV mIThere r.in bono rm.voiy for the- death l..,.„ c.in.fiil l„. „i.'h, l. <.
of il miner eaiis,.! ,y a elu.l f,.lli„. .,„ .iviiamite l.efnre hr. .t • •

t ,• ,him fnun tl,e roof of a .oom i,i ,1„. mi„,. „:„i..h ea,i-e,I tl vpl.-MiT ,!,,'„;:
ntowhlel, heweilt nflu.OWl, a,e,,r.l,o en,„melll upon t his' evi.lenee , .1

Ann 417 Ul, r
' ", '' "l.'l'- maiM in liie,|iiany whi.'li. hv lli,-,\, r

citv' in irea 1.V tl
"" ^"'l'''^'^" '" l^

<''^'- "f l""l«'>- <lili.ei,ee. .o„l,i have -,

City, injured by the caviny of a trench Ui.covere.l, ..ho.iM have had it re,M„v,nl.
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is. in niiist, if not all, llic siinaiinns wliicli cnii sii;;i;(-t an Mp|M'al to

tlii- tot, tiiat llicrc nin.-t Iw sumic t'ai-ts pn-cntc il wiiii'ii will !« rciisnii-

alily snM'c|itililc' <<( the cun.-ii urtinn liial llii- ^v:•llnl "( work ami lli(>

measures tiikcii tu salcunanl tlir servant wen- not >al i>taeinrv. It is

nlanife^tlJ un jnsiitialile In lake tlie (a>e tVimi llie jnry, cjr In nxcrriile

a verilict, under tliese cireuinslanees.' I'liuii the wliole, tlieret'dre, llie

]iii-ent writer venlures to express |lii. njiinioM tlial the staiHJanl of

(oin|iari>on is wholly onl of plai'e in this ela^- of ca-cs, ..ml ili;|i |l|o

preferahle analysis is I'aiher one whii'li treats a- l\vo entirely sepaiat(\

slllijects of inve.-liualioii liie (pleslion whether the master, anil the

i|iie-tioii whether the scrxant, ouiihl re-pii'ti\cly to ha\it known of

the risk whieh eaiiseil the injury in snit. What a )iriiilent man would

liiive (liseovi reil in each iiisianee niiisl he detc^rmineil with reference

to ehliii'aliiuis so distinct in their characlcr and extent that any pi-oc-

ess of raliocinatioii which involves placing llniii side hy ^ide and ar-

i;iiiiii.' fi'cun one to I he other is niore apt to oh-cure the t rue issues ihau

to leail to an e(piitahl( nclu-iou.

135. Manner in which instrumentalities discharged their functions

prior to the accident inferences from, generally.—The fact that the

iii>trunieiUaliiy in ipiestion had or had not opei-atcd in ;i -at i-l'act.u'v

niainier prior to llie lime when it ean~e(| thi' injury in suit has hccu

aihiiitted as eoin|)<'tent. e\ idelice to e>talili>h ( ither that it wa- or was

not a siiilahle oiu' to hi; WM'd as a jiaj't of the master's plant, (pr that,

tlio master was or was not excusahly ij;iiorant <d' its ahiiormallv d.in-

fiemus eoudilion, as disc!os<Ml liy the accident. The eases which relalo

Mn O'ltiisrull V. I'o.vnn i\A<.\-l) l.'ni iin'L'lit ImM liiiii l.ciiii'l to ihi> n-.i-niMlil,.

M;i— . Ttl'. ,11 X. K. (IS,"), the <lcfi'ii(l;int. i-.\\f to •.iiinl :iLr:iiii-I ;i( ri<lirit< uliicli.
I iiiili'iiilcil lliiit. 11)11111 the wlinlc v\\- at t.lic iiiiiii'i'iit (if tlnir (miiii iriir.,. ;|

(ti'Mif, iKi want .)f iliii- call' mi liis pari vnkiii.-iii iiii-lil imt am ici;i itc tlimijli
WHS sliowii; r>nil in sii|i|Miit nf tliis liiiii-ilt in llir cmtcI^ • nf n-a-uiMlil.,
view it is nr'.'i'il tliat n<i imtii'i' wa< ^'iv- ran-. iiMiIrr tl irruiii-lani'r-; in wliifli
fii to liiiii tliat tile liiiiil< was ilaiiLn-rnii^; he was |ila('i'(i. , . Th,'i-c was
tli.it till' |>l.iiiititl' anil liis witiu-^o iliil mumi- c\ iiiiiu-c li'Miliii!.' to slmw that tin-

Mil ifjanl it a-< ilaiiL'iiniis : ami that if l'cim ral |iliii whii'li wa- ailniaiil fm- |.io-

till' |il;iiiiliir. with his csi'iniciiri'. wa- li-diiiL' the ti.inl< fiimi f.iliinL' wa- in iil-

Iiiil ;;tiiltv i.f I'aich—niss in failiiiL.' In i'i|iialr. If the jiiiy wen- nf i,|iinion I liat
.iiilii i|i,iti' lliat lartli frnin the hank it was -ai, ami Iha'l llie ilefeiiilant faih-il

iiiiLjliI f,ill \i|Min him. ami tliut the I'nt- tn use n-a-' i:'M., care in niat;iaL.' it -afe
tiiiL' ef the hank w.i- -iich as to e.iiise a^iainst aei-iili t-. they iiiiL'lit lawfnllv
nil na-iiiiahlo a]>|ii'ehi'ii-iiin of danu'er, holil him re-|iiiii-ilile te •aie w lio was
tliiii tile faltimr cf tlie earth wa-" a mere liiiii-elf in tlie e\( ni-e nf iliie iiire at.

Tiii'li-nt. The eniirl -aiil: '\\e Iliinl< tin- time ef llie injiiiy. >';ili -i-i nis to
the iiiiy miL;lit lie allnweil lo take ii liave heen the view taken liy the '}\\\y.

Ill ill!,
1 view <if the ihfeiiilant 's re-|Miii- ami we eaiimil -av, ii|iiiii the i,viilene(',

sii'ilily. 'I'le iliity lesleil ii|i<in him of that it was tlie .Inty if the |ir,-iiliiiu'

n-iii:.' rea, ,nalile care in proviiliiej a iii-tiee lo uitliiiiaw the i.a-e from their
sate pl.iie for the masons to do their eoii-iiiera'.ion."

«erk in builJinj; the wall, anil the jury

lit f

%
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to tlir iM'nrii.n- of this fact fn.in tlic f.

Ih •tcl

nnor of tlioso st;ui<l|)oiiit.s

h;

uil
111 II siil,>o,|„oiit chiipi..,- (xi III.). At pn-.i.i we have i.

deal Willi if liicicly lllidcr tlic .-.rcdlHl ii-prfr.

136. Previous satisfactory operation of the instrumentality whirh
caused the injury.- Tiu- ,..„.rts l,av,. ,,^,1 Lu^u.,^,- wl,;,.),. \{ „L, „
liN-rall.v. \v.,i,|,| ,.,„nini| t|„.,„ |., ,|„, ,in,M.:,lili<.,| .|u,.trii„. ilmt (]„. „.
"I ill. iMstrmiiniiiiiitv wl.i.l, |,;,> Ik..,, i,. .|;,ilv „>.. f.,r a I..11- timo ,,, .]

h:,s ,„„(•,„„, !,v ,,r-uv...i sifr ;,,„| rt'i,-i.„t. „,MV U. ..n„tir,„',M| vvi,"|„, ,

"'M"i'^iIio„ ,,f „..^l,v..„,.,..' l;,,, ,„..|, ;, .1,,,,, ,.,,„ ,.,^j|,, 1^. ^,^,,^^_^

to l«. all,.i;,:l„.r I.,,, fav,.n,l,|,. t,, i|,.. ,„;,.„•,•. .MM„if,.,||v. j,. j, ;„
jXi^SlM... 1„ vi,.U- of ||,MI t,,„|,.„..v I,, ,|,.|,.,-i,„.„|i.,„ U|,i,.h i, ..||,.,1-;„.„

,

istK- ..; all tl,.' i„„ii;aMi.- a^,„,.i, s of 1,,,-iii..-. |„ jiilin,, as a imiv,, -,,;

|>nii.-i|.l.. tl,„t ,,11 ,„,i.|,,v,.,. is.„ii.l,.,l I., ii,|..,-. |-,,„„ ,!„. ,,n.viu,i. ,1
ti--ici,l opciatini, of his iMMni„M„ialiii.'.. iJiai s„.-li u|K.niii..n -ill
•'""'""""•' '"'I I. '' i'^ «'vi.l..,„ ,|,„t Ml! ,!,< .I....i.in„.s ,.it,..l in ,|„
ii«-.Nt chMptrr aiv has, .1 „„ ,!,. il„u,-v thnt !„ i< |,..,i„.| i,, tako ,„„„.,
that the chi.n.vs ui his ii.>iniiiir„i;,|iii,.> ,vi,iai,ii,|M \,., j, saf.- <•,,„. li

tu.n st.'adily (li„,iiii..h ii, |.i-..!H,fii.,i, t., ih.. |..ri..,l .iiiii,,^ „hi,.|, ,1 , ,

hnv.. h..rn„s,.|. Tl,.,-tni,.,l,„.,,i,„.;,|,|,li,,,l,|.. in this, ......H^.tiu,, „...,„.

\' ^•" ••'""•'• ''''^- "'=" "" I'ivvi..us >;,f.. an.l Mi.v.,-r„| ..|,.,,„i ,

tho iMslni„M.|,tality is (•u,,,.|„.iv,. i,, t|„. i„.,.t,r-s ravn,-. ,,ruvi,|,,l i-

apixars thai !„• has n..t h,v„ ,1, ,vll,.| i„ iv:;,,n| t-. hi- .liiiv of ;„-,1n,.

liisiM.cti,m at iv.isn,„ih|_v fiv,,>i,ni im.ivals 1
.,,• ,„ n, .-I,;, |,t,"r ). ,11,. I

,..

.•iministaiK-o uhi..], uonM Uns,- put a ]mi,Unt man ,,., in,|,',i,.v |,,,

foiiio to his knowN.lM,.. This ,,r.,vis,, i- iv,-nM„i/r.| in th.- lair
1

;
.

lis..,! hv the courts in s,.v,ral of i|„. .mm's in whi-'h th,. >aii~t-M i. n
operation of the instnimcntaliiy iMlnrc iho a,vi.|,.Mt in suit is „,;

v,.^. jr r., MH.,n .„ ,„,. 4s. 27 1':,.. ..„, ;i,,..„ ,1 ,„„ ,1.,;,,.:''',,:;; •.;,;,,
...Ml. S„n.,„„;r c.x,,r,.sM„„s a,... ;,U., ...„„,.,„> luM,. f,„- ,l„. i„j„,v »..,.
fynn.l n. I,., f.ll.m,,,;- ...s.s: /•,„/„/. ,!,.. -..,„,,,,h„n. I,a,l ,,lv..a, |„.,„,-.; ,„,„, |

'.S \\,>. 41.1. ,4 V W. 11, (,.„n! l„„.k,.t ll,,- ti„„. of ,!„. .......i,!, „, |„„ f„, ,,,. >::,
,..! „|„.r,.,t,..l s„t,.fart„r,!y till «itl,i„ a..,.,,„„t„I,l,. failnrc of ll,.. air 1., <1 - ...

tilt.-oi, „„„,itos of tl„. a<.,.i,l..,it , ; h„,,n vork. IIA.,/,„ v. \li,l,;„„„ ( r r
\. h„h h'uy llusi, ,11 l„. (issii, .-,1 lliin. (IS!I7) 114 Mi,!, .-.l-'

-.> .\ \\ .

..19. 4 X. V. Sii|,|,, .-,71 (oN.valo,. I,a,l '/l,,ir,' v. 'll,„li I ISI17 ("'I'l T,,,,,
''.>>:

..vn 111 .-on.unit s,„.,.,.>>f„| o|„.,..,,i,„i up 41 S. W. 4).-.
( l.ol, ,|,a, tl,..,,,'

to 1,.> ti„io of ll„. a<-..i,l,.nt I : //o.v/, /„, j,,,!;;,. ha,l ,,ro,„.,lv i-..f„.,.,l a,i i„..,i„
V. S,,„„rl ,!HI„», ^7 11,1,1. :t.s,l. 10 N-. lion to iJ ..ll,.,! -that -as a .'.,.,.

i

V Si,|.|,, H.;.i (imal, ..av..l i„ whirl, ,„|.., «!,..„ a„ a|,|,lia„pt.. m:i.l,ii„. ,.,
had ..vn saf,. till the t,,,,.- of thn ani- sl,„rl„r.. „.,t ol,vi,'„,lv ,lat ,,.„, Im-

Lv iii .',-o"7("'",.''-
'""''" <"*'*• '"'" '"'^'il.v "><• f'"- v;.a,sa,;il,.,- .,.,

S.S
1 1 J.O (l,oi,t„i<; a|.|.aral„s had fo,„ilv I,,.,.,, fo„„,l a.'h.,,,,;,!,.. .-al:. .,'• \

iais..(l stoii,.s of t..ii tii„..s ,|„. woiyht of CO,,,,.,,!..,,,, if i„av l„. , o„t|i„„.,| „iii.,„l
li,at u!,„1> P;.,!,.-.-,! it to ::i.„, „av:. Th.. ll,.. „„|„dalioM .if Ii..,.,,,..." i ,

na-io la.'t lh,.t an i„jiiiy to a lailr.a,! s.ll v. 7</„/o/- ilSSli, 4I \|i„„ ',1," 4
enjfinotr would not have occuiiihI if a L. li. A. l>73 42 X W 873
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tlMHMl ns nn rx.M.l,,,(„rv rloniont,^ nn.l it is pn,I,,l,]v i,„,,i;,.,l i,, ,1|
tho othor ca.c.s in wlm-l. i,ln-.,s,..,iujry .,f an un.jnaliti.'.l .Ir^rrii-tiun is
llSCli.

'

137. Previous unsatisfactory operation of the instrumentality which
caused the injury.- I,. „.,„„ ,„„„ „f ^,,., .,^..,„ „,,, ,., ,.,^,„,..^

.H'.il.alnUtv, wl,..n ruu.Uhn.A wi,l. ,vl:„i„n U, a pivvions mri.!-,,; n..tkm to i.nn. .s .Icln,!!.!... as a maltrr „f |„u, f,.„n, tl... i;..non.l „rin-
nplornnnna.,.,! in § l-.l, „./,,. li.t ;, ,-, p,,,,,.,,;,,.,, ;„;, ,,,^,„ ;,„„,.
iHT of ,,,s„s ,|,„. ,|„. i'.^,.,, „f „„.,, ^,„ „.„i,|„„^.^ ,,^,^.i,,^, „.rwriv.| is it-
-If CMn,H.t.M,t ,.vi,|,.n.... f,,„liMn. ,„ show that tho inastfr shonl.j hav
'"'" ^'"^"•" "' "m- <-.„Hliii.,n. t„ whi.I, i, was ,1,,...^ A jury, tho.vforo,

^;:;V"- v?"5'f•"'":-'S "S^^

«™«:: ,;'£,,,;;:,;',,,,;:'''',"':;
;:',;; ;„;;";:? "i"'

,'"» -;
'

I-: I'.i Ml •>:\tl Jim ,;, ",'V '•!"" '^'ili.irl 1,1 mIl'.- 11^ llmt wliici ,1-

•-'''-'^^r'^!'uir,x.::t, :rvx£:rs, ,S;::""-
••'

;::„;' ••;;;,-'';• -" "»; - -..!..»';.;..,,;,: ;rr.";;.':; ;::;::

\| 11-. HI \ W -- ;.i . ,: "' ''•'"' '"''" '•'"i-'''< hrUu.m til.. Miuf-

sss, ."sV .U.J V V,h ..;;' '"• "•^'""•••- It '''- '-ns.i,iti,.tti,..

:::; it »,. i„.i,i .,„ „ .
•
""" -' '"' "" "''i''' -"'ii 'vi.i,-,,,.. is

"! t.T tliriMMU,.. ,|,„i, v,-r.l ," r ', „. H • r'
'"•"'"''"l">- '" 'I"'

3:;;:i' „.;';;:„
--^ "Irii.;:;-: E;:;,t;;fL;r;:' ;;„::;;; -'-:;;:

„„:.:;';',
'- !.!. .,,..i,.i „, „ , ic,'::r:;.::,i;'iS',::-:;.u"!:j;z

; F;= ;- • p; i: -« Srut,- :;;;;;;; : ;s ,"!

iH- ,.,.,,l„v..,.
I ^. 7 V , ;

"""-"l^"- '-'t-o. s,u-l. ov „,.,. is .„,.,;i

"V.|) iKi |>.| 4,^ „ , ,
. '. '• "r >ti'i.. ii.iu- kiiuwii tiiiit there w;is

;- V. /.„„, ,|!,(Hi,:w M ;.'5-, ;;'(; '' I";"''""!l".v "f -i.-wlar aoei,l,.nts, ,).e
V Sn,„.. tn.i uhere it

'
,;. i' I

•'•"^< '"'•' "'' l<mnvl,.,l-e thus inii.ute,! to

1,

i «

t J

LJ

II

1

'>a|
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\mm

1» lllu.ivs \V;iiT;inlc .1

l\r

til II' li i-in : '^ii.in cv pIi hi

.1;

f i!n piiv imiH I

'|"'''''i"'i "I 111 iii-iniiiii'iiia'ii;, ili;ii ill,' Hi;., I, r v.^.^ ncu'liu' 1.1

ill III.
I -rriii- ill. II Ml,, ill. in iii.ilits vv;.,

| ,r, ,

|
:, rj v .-..ii-l nifir.j iiiw

;Hljii-t,',|. ,-.. ;i- |.. I, • ,;,i',. uIhm ii \ .1, ,,1 i-iii:i|lv |iiii ill luc. .If in ih.i

<ii-''M\rli.iu; il., .1,1110, inii., .•..,i,iili..|| iih.i iu,i|,ii,M il. .silr |„.|-,„.,, il,,.

Ilcciiiciil, I

<A|.l:iiM,.l in J IJ.-,. »„/,. on,- nf 11... , ir m.imi. 1 > : St. /...nis lt,:,l,i, r„ v !
(•11111-1:111.

• , V.lli.ll .ll.ll;;, |,i„, „ j| || ,„.;, /,,,,, • \^\i\>
,

.-,> ||{ \.., -,,| |

'

,

,|',
,,

ll!.'.-ll.-.- Ill .ll|.,»ini.' (!..• .ll..|.,|„i;,| ,..,„. 1,1,. I, I ,,„ ,1,-1,.., ,.„,.,,. „|, ,.;. ,||,.|, ,

'^

.liti.in- l...-,,iil,„ii.. tip i„tm- II ftl... .|,..,i, |i.„| |,.,,i„.inl, li.,|.,M..i,.|i • /(„,,,
ii.'.-i.l.nt. In III,. |,.,t :,n.,l..,.. tl...... ,, /„.../,/. f,/„ I;] f„. ijs!.!, .1 \|,
f..iv. „„l, ,.M,|,,i,.,. „.,,., i„. ,• ,,,,. in. :"i .N, V. Si,|.|,, T.lii ,, |,,,|, ,

'''""'II- IIH.'lw-,| 1.1 tl„. , jii-i. .1 iir iiilll, .11 .,.i;i-,. ,.r .>.-,n.,li,.„ I,;,, I I

i

^''\'''}, "'
I'll II I" 'i I. Iini. >

".;./.
, \ \. i

"'"•"•" V. r...,,...i,.„, l;,,.y ,,..,. , ,„ / ., ,v
, I. ,.„ ,!>,,,.,,

..

';._/»•„. ilvili l.-.l VI.,-. I.,7. .>s V, K, ,.-„,. ;;s I'.,,.. 77s ,,,,„,, | ,|,.,|„, ,,

....- (ni.,,i,iM,- I, .1,1 1,111 „»,.>• -\,r,il i..lli,M.| .,.,,'|,:,„v li.i.l ii.H,^,. ,,l' ||„. ,|.„
''">^ '"'•I'' I'l" I i'l''ill- '" III- -nil" ':.>» ii.lilj.in' ..f .1 .»ll,.|, I, i,.r , .

.•Il...t «,,. /^,»„/,,„ V. /*,„„„ ,|S!i|, |.-,t ,i|,v. „li..r , ,|„. ,„j,,. ,

:.'";'-'' '•'"•' ln..i.l.iii.- •.Ii...in l.-lili..,l il„it il „;, t ,,f ,.,..,,,,. ,,

to llllV,. l,il,| ;| t,.|r|..||,^y I,. ,l,||| ,11,1,,. ,.,)„.,. |(,,|, „„ ,.„.,j,„. ,ii„,,,,' I, ,

I..i.ll,l.llvi: Mrin 1. .1 .V. /. /.'. l-n. .|„i.'k 1.1111 wl,..,, il I... I 1 1... |,„i„l l'
V. //„// ,|ss:l, I'll K,,„. ||.| ,|...,i|, I ,„..,.„ ,,„, „„,^,,,,|,. .,,,,1 ,,,,. .,'„i,,,,,,^.
.<>n.|,..ny {..I.I li:il>!,. f,,f iiijiii-\ ...11-,'.! i..il.. nn.l iiii,.ili,.i-. t|i;,| t|„, ,„ii..|| .

'.

1..V -ii.l.l.^M -l.iilln..' .,f ,.|,;;in,^. ul..T,. it. u.,rk..| |i,,,| „„ ,|„, „i„nii,|„ ,,, ,|„. ,',;;

li.i.l fr.'.|ii.^iit!y .1 „, iiiil..ni;.ll.;illy « li.'ii tin- :i.,i,|,^nf ...•.in i.^il i '/A. (

iin.l \\iil..»it \\;.iiiin'.'. (li.. jury li.Nln.,' /,,„( il.ssih :jo r,.,|. I'm (|i'|.|,| i,v ,i,

h|M>.^ially l.i.ml u,.iil ,,f ,•,.,,. |n n.,l :>*- iiut jihl^.- Ili:il. n.. -., h.-i-tiii.. i.
,'„

| ,]
.•.rt.iiiii.if. it-.^.,i„llli.Mii : A-,,/,,'., ,'„„./,, ,• |,n,l„ii fh,, ,1;,^ i,,.,',,,.,. ,|„. ,„.;.;. |, ,,, ,. .

In r. V. /.„„ I is'.7i u'.i r. c. .\. ,-,7!i..-)i ..iii,^,.!-, „r- ili,.',|,i,. .v,t,> .li.n ,,!.|,. «,,i,
I. S. \|.|.. L'..,;. S.l F,^, I. |vi,,,„ I „,.-,.,.,.. klH.Hl.Hli;.. .,f it, llnlllii,.,,,? /(„,,,„/,.
r..l.^ .....-i,,.,.. «l...|^tly U^fiii,. Ill,, a.i i- V. \.,,,//,/ I//,,., r,,. ( IS!.!. .

'

P'l \'|.,
il.'il. .1 li.n-.. 1m. I. vi.i.iii-ly .Mil Hilh. 11;-.. 7il .\. W . I IIIS (|,i...s l,'.,| I ;.

...It |.i..\.i.^.ill.>n. Uii^k.^il iii.i v... \ .l;'i.._-,.|. ...nt lmi..ii~lv ^^'Ivir" t|-...il.l.. in il. ,.

..II- niiitiii.r. ; /w..,W„,/ x. \, ,,//,,,„ /'. vv.,v .i- tli.it » l.i.^ir .•iii-.l i|„. |,.iiu,^
A". r„,

I ISDI I Hi Minn. |«i. IS \.\\ . 111!) I/,,/.,,/ v. ///,.„/, /s/.,,„/ / ,„
,,..'

(il|.|.li.inr,. l.;li| .jIm-ii H;|y |.l j,,l- |..|||..:,,.- l\,,,-/,s .ISS.",. || jj |. ^.||| |, ../•..
ci.l.^til. iiii.li'r 111.. -:.nii. .•ii.^iini-l.iMi-. - ;.- .luln li.il l....k,.|i ,il„.i.i -i\ «,,_!„.
\\li. II the Mliii.tiir HM- iniiir. .1 1 : .v. //. y I. r... wli.-n. ....•..r.lin;,. t i

|i,.

V. SI. /.,,„;,•. /. I/. ,( .v. A', i:,. il'-^Ti .\i,|.-i:.-,.. tli.. ...i-...!" iniiiii'.|j..i n
111 .\|.i. .-,11. I S. W. :1S!I (IS'H) 1(1.-, >!,,. .•!,;u...,. ,.f ih,. „„.„ ,|,i„,_r i, ,„,,; ,)„.

ll'l*. Ii; S. W. ,->!i| (tr.iiU I, ..I -.-v -ii|.. rint.'n.l lit an. I ii-k.,1 f,,|- ,
^

cr.il lini.^- L.'.^n ..m'iIIiih.'iI ...vin'r t.i d'ain. I.iit that, n.< n..n.. ua- .ti !.

Ilin inail..|ii.i.^y ..f ili.. .iiImi |. . ;

'

(ihv. h.. In. I 11... i,M ..n,. ni.^iiil,.| ,'ii-,.i

I'll V. I'liiinil It. it- /(/.-./. «••). ilsiiiii sil it ai.-.iin. Ilimpjli s ..f tl,.. li,,l,. h.i..
«:a. •".IS. 1-2 S. !;. !i;iS (.lr:i«l.ar lia.l \\..in): .1/. (...,.».a v. Ii,illi,„i. II. .i ':

f.iili.l in its i.ri.p.r fiin.ti.iiH tui... .\ll„. Ci,. (|S.|7| 1.") |t;ili. .-,;!|. ...i |.

•ml of tl.r... iitl.tii|.ls at ii-Im;; it): S.U (.l.v;il..r ca.;.. Iia.l I n rli. •

hiiirl;, iLivkir It! <;,. V. Il.inliiinlt an.l .-liakin;.' iiiul was 1,... in i

(lnooi 'X, III.
.\i.|>.

•.':( (<.;ik.-.- ..f i.^ - ,;..iii.l.^s) : Chir.ni; V. i:.l^,.„ ,is:ii, ;
ra-i.iiially f.^ll ..If tli.. runway at a.i i.... 111. .\|.|i. 417 | fr.iin.'s ..f ujn,!, v,, !: i

lion-.. I : Itiirlli-ii \. Tn.rliflil' i
\-<'.i-2

1 I!. l.i..n I....-, •..,; ..n ..lli.r .....-jr,: i •,

Mo. .\|>|«. -ill (.l.^v,it.>r .li.l n.'l w.n' -am., kin.l ..f «,iik I . Wliri'ii i. i

';-

well. an.
I
was -lii.wn to li.iv.. vari.ni- .-..v. r.'.l .m tl... lir-t .1 iv th: ! ;i jii!' ': a

Pl.ci.iti.^ .l,f,.il-i : llli,h,:.t r. U. fi,. v. ir was pill into op.r..t'l.in. I lial la.-vvii^
llmnhii, llS!Ml M 111. -..p. -,1l' .(i,n- !,,.„. -i.|,|.,.| . i,,., i),,, |,a:,.„:.r .• -

:

hi.rs on (.;ir li.-oi sliifl,-,! i- I.. pi..j,...t, \\li..n -la.k. to i;.-! .mt if it- pi,. • t r

oy(>r tlio ..nil -.I. r;iMii!i. . iirf.ir.- :in a.- th.. .Iniin. it is f.ir 11... inry t.. -,.'

eideni, caused by thi-ir proj|..ting ill this whether the uiiisti-r's ri-ini'-Liiliitiir in
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|lir IMS.'. illlNll-iltiliL' ill'' |>rM|,.,-ili,,,i ji|,| (||im..iii|r.' vliuiil.l I-'

iMI.'tilllv «!i-liliyili-li(.| (v ,i| llm-r in ulii.h ]',;, kMu\vlr.li;v, iiclllnl nr
r..i!.Mi'ii(iiM', (if till |.rt\iiiui nii-Mli-l'iiri.'iv u|HT:iii(.ii uf ilic iii-ini-

IM. Ill;ililv i« I -lalili-licl l.V rv i.lc.lic.. ;||,;||| ffnlll. Illlcl il|.ll|HlllI.|lt, ..f,

iIm iiii-iiii-rMii..r-v u|HT;iti.iii ii-.ll'. Cm-c - .,1' ilir I iihr cLi-^ viriiiullv

j"<rt iii.iliiii^ I, lit tlif iliM'iiiiic iliiii II iiiii-irr i, linlilr f.,r injuria
r.iil»c.| 1«V ;i ilcrci'livc i!i>l ni iiirlil ;i 1 il v llic cnlMlilion ,,|' \vlii,-|i \v:i,, ,,|-

iiu-lii til li;ivc Ihi'ii. km, 'All I.. Iiiiii ( ;{ I:.'.",. ./„/- ). mi,! ,],, imi invnlvr iiii

iii'|iiii-_v iiiii> the ex idi'iiliiil «iiiiii liciii .|'
,1 |.n\i..iis iifc'i.li lit, IIS iiri

I i lliclll uliirli it-lit' ti||i|> til r-.tjlili-li iii||.||i|rll\c kli. .\vl(ii::i. '

lil.lljl- .if III.. VM.rk .I1..MI.I n..| ll.lV.. iM ill .M.-ll ill-tlll,.,. |.|;iv .'llT.M.t li... Hvi.-Iit
..lIlMM-ll II.Mt ll.|. I..|»' Ihl.l l«.ri,|,„. ,;,._,. ,.( ,| 4 |,|, , l,|,r,„,t i| , ,|.|Mli"|K|l
•JmI, lltl.l II .llll_'IT,.iM ..l.|.-.l I., I..I1.I1 lly, il. vll.h II Iiiiit;iti.,n H..11I.I rN.-llll..
HItll il Plllt.|l.'.l IlMI.I Mil,. II li.lhl,. I,. I„. Il„. ,v-llll .,f =-\|.|\ .XIHlillM-lll .,n.|...| ill
-' '" <"""••<< »illl..lll »\;lll,ill... SI li.!,.!,,.,.. Ml,i,.|| v\,,„|,| :,|n.-l||,l |„ I, ,;
\.si /.<»/.! /*. /,•.»•„. ijs^;, :i; Mimi. <l,iri,„ ,i,l „/,.»,,/„,„." |„ i/„,^„,/ y
•ilii, :U N. W

. Il.l, Wlit.n. -i\..ral wil ll,iii„i<iii (ImKii I.. I', n |' c n,-,
,'<

' - li^i*i- li-lllii.| lli;i( liny liail I., f. N". S. I III, (1 .M. ,.|.. |' ( ' (• \ s"
ImmhI -l.iiiii ..i;ii.in.,. ir.iiii 11 li.iili.r f.ir .•|ii!i. tl,. ,|,„iiiii,. ii, ||„. |,.,,| „,w \i->-
.1 i.«i-i.|..|:il.|i- |M.|i.M| l„.f,,r.. it i.\|.|. «!..,!, «iiiii,.<| I,, |„. .•,,n,.,t (l,in.-v U,„\ t.r.n
iii.l tliir.. i- .'xi.!..! till! nil ,.|ii|,|,.y,... ..viti,iM..| l.v iiiiwu.iv fmi...., »|,i,||
II, I li.ii rn...!..'...! ..(..nil tiiM..^ in ..Mlk li;i.| li.,|t,.,| ,,n .,.^.^1" (,i..w,,i,s ,„...;,

iM- III,, -.-.ni, fi..iii «lii,li III,. <l,.iiii ,.* «|,,ii,i. I, III lli^ ,.xi,|,.ii.,. „.,, („.|,| i,i,,iC
..,|"il. 1111,1 II, It III.. .|,f,ii,|iiiif, ,,r„., I, |i,.i,.|it to .|,,|aiii this II,,., ,v ,,f III,,
liinl l,..|'ii fiiiMinilly ill .111,1 iiluiiil 111,. CI*,..

I...il,r r,i,iii. Ill,, jiin i- iii.tili,.,l In liii,| ' Tli,. »r-fi,m \mi, Ii,1,| niaiiitnin.iM,. in
IML' Unit till- <l..f..n,l,iii| kii.a ,.f lli,' ,.\ tip. f,,||,,„ i„._- ,.,,„., ,,„ ,| , i,,,,! ii,,,
i-l,M,... of III.. ,|,.f,.,.t. ;in,l «im inMii,. Ill,, niiisl.r «;,, ,li;ir..,.,,l,|.. „ ,i

'

„,,ii,-,.
tliiil till. -i.|ini liiiil l„.,n i;ilk,.,l i,n ilillVr .f tli,. |,iv% |,,ii, ii,-,i,|, m, • .,„/„/,/,„,/
,nt ,„-,.|i,i,,i|w. It.ill.inl V. Ilil,h,,,.l. \. i;„h. ^ l.,tl„.,i,,ii,h Ml,, (•„ (iH'isi
I/'./. «... (ls!i:;i 71 lliin. r-s-;. .ji \. y. 171 M;,„ ._.7|. .-,„ v. j.; .-,1:1 ,,„„ |,„|
^>i|,|i. mil. All'iitni,! x(ill„.iil .,|,iiii,,n in li|,,„,l i,,, m.v.imI lim,., pivM,,ii-K ,

.

'lvi,-,i II.-, \. V. 111:1. II) \, (.; i,.,;i /;,„,.,/,;,„ y \ti,.„r„,,„li^ sin . I I,' 'r..'
Ill r,n,lhni Itr.iriiiii f,,. v. Il,ni<-r ilsii.li .-,1 Minn. -,ii|. .-,,j \ \v

'

;;,•,
I l^',:!, .-,11 uhj,, St. .Mill. .!.-, \. (.:..-,.-,. Ill,, (jiirv j,|,,iii,.,| i„ linilin- lli-il ili,. ,|,..
niiin. in li„|,liiiu' tln.t ..vi,!..n,,. :i, i„ f.-n.hini «.i. j;iiiltv „f i,,."li. ,.,„,. in
li..u iin .l,v,ii,,i- l,y «l,i,.|i iin rni|.|,,y Mil, in;: :i mr (,, I,.'. ii<,.,l. «Ii,.r,. ii In,,!
«;,- ir,|,n,.| l.,.|,,M.,l ,,,1 f.n-ni,r ,Mvii. fi,,|ii,.,it K •l,ii,k,.l" li,f,,r..) ; /'.i, ,/„ , v
1,11-. -tliiil. lit ..)li,r liiii,.^. «li,.n l,..iii;r r. It. Sriiil lu,„i,.r r,,. (ls,i:)i rh
,.|. iMt.,1 l,y .,||„.r |„.|-,,|i,, l,;iir,.N \h- \\ i<, ^Jli. :,ii \. W . 7t.-, ( ii,.,.i,|,.||| ,',..

iiiij lifi,,| III,,
I

f.illi.n 1111,1 ininr,.,! Ili,,>... -iill..,l fr,,in .•,.||ii|w. ,,f -l.il, l,„rn,.r ,,«•
yi"M:,t,n" 11. „r liml ,i,„,,ly fiil|,.n l,,,,.k. i„j, t., ih,. ,|i„„. ,.|,„,.. ,,, „„ „ ,,r..vi,.iM
I". .•• ii,lili,,ns r.-niiiinin^' snl.^i.,,,! i,i||y ,„-,.|i,i,,n -..ni,. v,.|ir^ l„.f,,r,-i; /.,/„„,/ v
III,- -I, III,.. t,.ii<l|.,l 1(1 |.r,iv.. ,.,iii.. vi(.i. in llmrn 1 Hiiiil 1 'ill \,,p |)ji l|| n-j \
11- ,..n-tiii,li„n tliiit r,.|i.|..r..,l its .,,,- V. .i^ni.i.. l'iiI i ,ir, r I,. ,li.v,i u 'v,.nli,.t
''' 1^'iii.";'-"";. .1.1,1 Hint II,,.,.„ii.l..y f„r ,l,.f.n.liii,t v> li. r,. Il„. injurv «iis
''>M..u. ,.r .Ii„„l,l lii,v,.kn„»n. Il„. fi„.t. ,.in,-,.,l l,y tl,.- f.ill „f ,„, .l.x,il„r' wliirli
>.n,l: ln-|„.,li„n it.-|.lf niny in,li,;il,. liii,l f ,ll,n I,..|,,r,.. i,,.,| „„, kii.mn l,v .II-
Miiii,. ,l,.f,.,i 1,1 II ,„|,,| iiii,.,.,!,,^, jt, f,.,„|,,,„ ,,, , , ,,f ,, ,^,ir). ,,„,;„,„„- i.-ty „r ,i„f,il,i,..-: 1,„|. lis is nii.M ,|s v. /(,//,„„/,„„, //„„ /,„,„,„.. r„. Ms-n;)
ijlly

1
I.I- <,,-,.. ,u ,1, r.iiv,. ,.l,uni,-l,.i. l.T \\i„|,, .1.-,.-,. 1;! I'll... .(711 (nmsli.r i,

,"';':'• ".
'"'>• '"'-.i- "• ''•^"•l.v ..1. li.il.l,. l,.|. iniiiri,- o;ins,.,l l,v fl„. s-ivin-

r,'. .;,
'," ": "!"''"i"'"- KNI'i'iiini-ii! is v;,y „f „ ,|„.|iy,.,| ,,|ii„u in' a nliilf,.rnr

I , ,V I 1 f ? "^"'"r^ "'"'
'

" "'-'"•*' ''• ''"" ^'f'"- ' pri'vi-.iM

ei„r.,t*.U the niailiin,. may he uiN..lv..d n,m (18ii7) r.i III. ,3:!8 (.l,.f,.<.ts jiio-
I

ra
ilit-M



ens ^fASTin Avn skiivaxt. [rnw X.

M

I lif iiii-.iii-hi<'t'
' \ .

I

nitii.ii ii( ;iii in>lnniii'iifiii''\ 1m .-(iiHc <>{ one
cix'i'Jif kiml uC .l.ti , II.. I i\i.Iiii,r thiif till- III, -I. I' .hdilil Inn.,

kiinwii of nil..'!,,!- iiii'l ., liii.i .Irli.i. xviih ulii.li i|,;ii mi.«iiti-rH.'i.,iv

<l|HTlllil.|l llM.I 11(1 I'. 1, !' 11,'*

II li;is 1.1 . II |;iii| ,, .\i ;, ,( ill,. 1^,11, r,il |.iiiii'i)i'c -ImIiiI hIminc i, mil.

jn't t.l ill.' iilllil .lioll i,.
!

,.•;„{- ,,( J, Mliirj,. ,|, flVlivi' ..r ilM|H'l't'..'

triin;iiii:iliii.-. n-iiltiin: in injiirv, wiii

III'"', I1..1' illiV CV i.ll'll.-. , lllllt tlio I||H>I,

ii< I' :iiiy (iciV.'t, iiii|..'i|'('.'ii.,ii, .,r

I'lHiMii'.n I.I iiiiKliiiii'n .

iii.t «.f iiv'lf |i.- -iillii.i M|

liini |'r«'\i..ii- ki. '^I.' 1
•

iii'^uflicicii.'v ill Ml. ' ,i or iii-triiiiiiiit:ililii s.' I'llt till- uili

V. f\.r a ..rtjiii |.l..... in Kh Inii'k liii.l ,

vi iiiii.|.iiit' ..r jiiniii'.' iiiiiti.iii i-. imi ....i,,,.

Ill t.. II iif .1 l.it, I,! inii-nial -.iim m a- l.iil al thai (. I. ..•.•, wliicli -,ili«i'.|iirnlly

•" '" ' ' l.iil li> s|.lil an. I l.i,.,.ki';

>. hi.ihiirilt I IMMI) rid \|.|,

'il N. V. Sil|.|« 1!>H (li,.aii.,...

'. a. 1(111.' klliiwn to 1)1- n.iiii HI, III, It ,1

i.i .11.1 M.>rk ca-iK ; ar.-j.l, lit ..jiii^,.,! I,v

. "II. 1. 1. '11 an. I nil. \|....|im1 iiiiiM.iiiiMit i'.

* ' '' " V. / /.(;<( I I '.Hill. I'll X. .f. I., .Mil,

" "'' .'.'.I,! l.l..f,..liM. a.ti.iii <.f iiia.liiii,

.III II (ii'.-Nii.iH .ir,a.i..ii^ wa-i |ir.i\...l. I.iit

vi..ii-ly ii.|...ili.,| .
; |. 1

.1/. ..-ll r I lN.,1.1) III III.
I

, ,

•li'ii.i' lllllt nil i'iii|ili,t r

111). I liilil il'' Hiiiuiiiiiiii.t
I

i.a-.i..ii«. -ImiiIn 1.|.|'.i|,. .1 ,

I

[•laiiiliir fi. Ill 'ihi' lii'i a ii. ' .

Ilial 111' wa- at'iai.l I.. .

mill I hat "ii.'li riii|il..\. ,

I'll llll' s|.c.i|,i| i.|.i..|.|,i|: .

ll. -Ili.W 111. I ir.. 1.1 ll^ nil- . ,1 ,1,,

:.lllliilll.'ll ll.l li.llliiiil.il- I, fii.|

|K.illl. .1 Mill I. ill (,,,(. s X /,!, ,(,/,

'A •";'. '' '','"• '"'''-' - "• *-'- •'" " I'i'M.'iH i..,a.|..ii. «a^ i.r..M..I. I.ntV W. Mil., 111,.,., ml. Ill I, I I,,,;; lliai ll,.- II ua. ,.f a .liir.i.nl kin. I fii.in (j,,,
kii<>«l,..lL'.' 1.1 a iailri.a.| . ...i,|,,iii.\ t|,.,| mI,i.|, ..aii-nl llir ai i iilnit i ; S,h„l- v
" ili-iii'k 1 -I tr.l liv il Ha- -..nil- /,-,'. M-.!!!;! nil \ ^ |;|.> 4:i s
Inn... I.. ft mil.i>li.i„.,|, -,. a- I., -uiii- Il'.i i..|i,|.1.,vi.|.\ km.-,, Iiilt;.- t'inil tin.'.,,,
..MT till' tr.iik 111 a III. 1- .Ian-.. II, 11, , lal i..ii nf ii iiiiiiliini' i,.|if..,.tiv .m,!.-
Ill i'iii|.|..y,.,.s. iiiiiki-H it li.il.l.' f..r iiiiniy i,. II,.. t.ivi Ilia* lli,. |.i.t.,ii I..-,,.!, ,„'\

«aiix.-,l lli,.|,.I.y 111 a traiiiiM in, .illlii.ii-ii ... -tiik- in I'm- nlin,|,T, ,|.«.s r. i

ll .h.l 111.1 kii.iw III..! it «,,- iiiif.i,i,.,i,..| .ii.ii^.,. |,i„| „i,|| li,||,iiitv C.ir 1 i|„r
"' :i"-lMi I' 111.' .„,.i,l,.iit. aii.l il lia.l ,l.'|.,l ,.f HJiiili ll,. lia. 'll,. kii..« l.-.l .
r.iiiaiiii',1 iiiila.li.|i..<| |,.r i ,li,.il tiin im-I ini; nf tlic I ill in.- l,a. k i.f ||„. , , l'
iinly, iTiiiaik...! Ili.it tlii- iic-li.j.-n,-.' fi.i iii.l.i ,.f it, i.wn : ,,i,| »Ui\f tli.- .m
wl.irli 111,- ,l,.f,-i,.laiit «a. lii-l.l lial.l,' Ill..^ , ,• was tilliiiL' it

. an.l 1 h,. ,|,.„-,.iii ,,|

•..ii~i-l..,l, lint ill 111.. |,i,.,.i„. ,.,.ii.|iii,ai 111,. |.i,t,.i: int.. it i , ( ,,in|.,ii-.. .,]„, i,.
<.f till' .l.-iiirk at 111.- liiii.' i.f 111.' a,,-i riiliiiu' in i:irl,„nl.-..,i \. ii,,„t A'.iv^...
il,. 111. I.nt ill iN fail. 11-,. Ill ii„. (-,11,. I., /,'. <•., |1S7,-,| |.. |; m ( |. ,'^,; ;;
ki-,.|i it f.i,i,.iii..l afliT i.iii.ini, ti\i. ii.> I, r. \. s -Jjs, l!i.v,i,iiiy (is;.-,, i r'
•il I' "li.it ii-iially ,,...|iir,,l hIh-h il I ( . |'. |)iv, .'Ul'. Jt WVik. l!,.ii '...,'

«a. iii.t ill 11-.'. .\ii .iii|,l,.y,i- «1„.M. .,t lliat a rail«av ..,ai,,,aiiv is iii.t iiii.|..r
l.-nti.m IS cal!i.,l t,i ,. .li,-kiiiL' ii..isi. 111,. ,liitv -In-ii', ii- i,.-|«-',.ts ii pa,„,i,.., r

ma, I.' Iiy n iiia.liiii<. us..,! l,y an ,m- —..f makiiis; a niiiiiii,. , Aainiii,iti,,ii" .f

Iili.y.'.', Hhwli ui.iilil i,„t, liaM- I,,., n 111,- » li,,l,. ,.ar "l..'<.aii..p ,l,.f,.,-is !..n ,. h. , i.

Ilia,!,' if till- iniuliini' hail hi'i'ii ill |,i,,|.,.r .li.i-.ni.iiij in si.im- iinii ,,f ih.. .i,,
.'..n.litii.n. ..«..< «ii,.li i.iii|,|.,y..,. fh,. ,i,ity ulii.li l.av,- no ..,.iini.,.ti,in \uili tin- i.n.i.

i.f ,ai,-liill.\ i!is|.|.,tini.- t!i,. niailiiii,. l,i al.li- i-Ni-t.-n f ,|..f,...(» in anv ..fi.r
d,.l(iiiiin(. if it is ilif,, i i\,.. aral i.f n- [.art ,.f the cai-"
|.aiiln« it in ca-.- it is f, nml t,, l„. ,|,.. VW. ;,;«„,. •/'. ,f .v. f. /,". Co. v. 11 ;
fritivc. A iiiiii' lasiiai ..\aiiiiiialli.ii l.y tirr (Iss.",) ;i;( Kan. ll.'.l!, 7 I'.,,- ..|

111.' fi-ii'iiian is n..t a fiilliliiniit ..f tlu' .iti-.l wit.li a|.|.i-,r al in l/,\so./('/ /i .i

.Inly, hai.l.in v \,» ),„/,- It. sr,n> <;,, /'. /,'. f„ ,.. ).,»,.„ MSIMIi ( K.-n, Vi.i.
ll.VHI) 5 App. l)n. llll. :;s .\. V. v,,i.|.. lilli. -l.T I'a... .iil.i. "hi i i.l.i- t. ih.,,^,.

"V'l ..
" n.a-i::- uiiii la -,'Ii>.', ii. . in i ::,,,.

'./.M.i.v V. \,„//,.,„ /'. /.', i-„. (isnn till- lis,, l.v 11 iniiM.r s.-rvaiit ,.i .i n .i

-4li Minn. Ills. 4H \. \\ .
:s:i mi.ti,-.. i,. ,-Iiin... I h,." ,.r,liiian- ,laiit',.|- ..f uhi.-'. i-

a t.iilri'.i.l 1-. Iiij.aiiy ilia! ...u, ull [".i— iii- ol.xi.ais, > , ihin- li..iie iiiii-t I..- -:..- .a



)i I;!- i;t;)J Knoui.kixji; as an i.i,i \u:n( i»i i.i miii.iiv." Si!i3

tiiili/.ufi' 1 »'', |>Iiiiiil\. iili-aiilici t.H, -VM. |iiii^. Till' i-iiiMiiii^tniii't ~

f" ('(i-fjiiiilv iiiiliciiic ih.il ilii' :iliniiriii.il i-(iii(lilii>ii.-i vnultl Iimvc Ih iii

iti-iM\ll'lll if tin |n:l.|i 1- ll.nl lli-illiM';.'! il lli^ illllV •')' ill-|ili'lii.|l \silJl

li;t».i|l!ililt' riiri'. ( i|n|':il'i- !; W*". jh si.

138. Previous uniatisfactory operation of other instrumentalitiei of

the game kind.— (in.- im-.- -m'hi- i.i . ihIhhI- i|„. , |iii,,ii th.it d.i-

tilft ll. t !l|i|''!iin<'i >» (if ihc -iiiiif -"l-l iH the 111,,
I !i i|iii'-liiih 1 1.1. 1 |il"\.-J

<lrfccl (' never li'inl^ In e|i.iri;e llie ||iil-lel' willi -li-l niel i \c IK.liee ut'

il> ilefeclive JirM|>, ll ie-.' Illlt it >eel||H imp. iM-' I.. .II'UII.' with :iliy

s\\,,\v lit' n'M.-iuii tliiit e\ i.liii.'i' 111' this -...I'l i* t.. U- wl^'ily r. ..•|4>.|, .m.l

it» r.i|ii|ieleticv ll,l^ liieii liinri' lliiili "lice rii'. iriii/i .1. .tlilli ' I. -I l\ . i' l-i

.1 re;is(iiiiil>le iiit.iciii'e tliiil, where -evenii cnH ut' :l nil iil» r .f ;i|ij.li

:Mii'e-i i|i.i(!ele.| li|ii.|i llie s;iliie p;il tern or 11 e|.i-ely -ilriiliir |iiir i f.iil

I.I
I"

rt'iMii, their fiiiieiiuiis |.i ijierly, the iii;i~ii r i- piit iip.. i m. lirv

,1^ I.I the >llit;iliilily ut' ;ill llie ..ihels.-

139. Province of court and jury, where tie master's constructive

knowledge is in question.— It' I he |ih;iuiitr ihtr.i.in.-es 'inv (vi.len.-,'

\\hii-h I'iiiriy tends t.. -hi.w thiif the in.i-l.r h ' eitlier ,.. !i;ii i.r e.m-

-triietive kn'i\v!.i|jje ..f tlie iiliii..riii!il c.in.jiii.ii.- whieh e ii-..| thi' in-

jlirv, the eiise niii-.| ll. -illiliiilte.i '.I tlie jlliy.' Ill tho llh-i|i.-e .if sileh

lliiti till' (;i.( tliiit tile iiiii.tiitii'. !•>• iu it I.I 111- |i,niiilly t.il<.>ii .1,.\» n I,, r.-piir
lillll-n.ll il.l.l UIIIIC. .Ml!ll:llil(> ln-ll.l\i<,r il. ll:l- III.- ri;;lll t.i il^«lllli.' I ii.i t i; Ili

illKiii 11 >iii.;li' m-.M^i.ill, ifljlllf.l till" er lllilll lil.llt . ...Il-I I ll.t.'.j j- tli.. -..ini.-

jiLiintiir ill ii w.iy llml \..i- ii.it (ilivimn. tiine iiinl liy tin- -:iiii mtiM.I. r. i- in.'
S..II,, iliiii^. ill !l,,. niiiii-.- .if xi-iiiilir frmti iL't'.-.'!-.. Itmunt \. /*.''..,(.(,.. /

iini-t \v proM'il. t';..iii will- hit iii.i\ Ik> ill- «(• II. /,'. c,,. (1S!1.M | t.", \. V Js.i. in
f.ir.'.l lliiit the in.. -I.r. Ii\ lh.> .a. r. i-i> \. K. 1,'. Ill /(..i//. v. 11/.//. iIs'.m,, 'i

. f r.-iK.iii.iMc iMiiii.tii. .•.iiii.l h;i\.- ,i|>|ii.' .\|.|i. Div. .''i:!!, .i.'. .V. Y. Sii(i|i Tiiil, II

lirii.li.l «ii.'h :iii ...I'lirii II.'.," fiiiinni- \. \. Siij.).. (LN. it «..•. i|.'iii,.| ih.ii ll,,.

'".I V. Miiill, I'.HMi, i;,-, \ .1. I.. •_>(!, l,n..ikiit,j ..f II ,iii-l.. ..\,l,.,h u, . ..,,,:,. ,i.-.

17 At). .-iiK. ..f the .l.f.rtiv.. .|iii.lil> f th,. I.,i i.i

' <;< .,r.;i.i A', cf /(/../. r.K V. v. /„.< whi.li If li, l.ii|._,.. |!iit 'th.- ml i, r'ul., i.f

MSsiU h:\ r.:x. Til, 11 S. I-: luiH i.\i III.' iiiliii:.' wie. thiit th.' a.'iilxii. . r.'

il.'ii.i' tliat (ifhir h lllilll. -1- lii,ik.' ;it lln' ~ull.-.l fi..iii mi iniji. rf.. i w.'Min •in.!

-:iiii.' «,ii-|< iir..| ill th.' -iiiii.' tiiii.' ,!.„i tii.t thi- i- ii.it ii .l.'f.-.l ..f m.i: ,i,i,

ml -li.m ii.';>lii.'iii. I' in ili.' -.•I.i'ti.in .it' liiif «lii.li w.mhl ti.-.i—.nilv nr |,riil.

Ill'- liiiniiiii'r wlii.-h .•iiii-.i'.l the iiijiiiyi. iilily niii llii.'iii;h thi- «h.il.' j.it.

'Shillini V. Willi:,- ,f /'. .1//./. 'f,,. ''I'lii-. .1.1.1 i-iii.' is I'vi-U.-iilv -|,ii.-.l (,r

il;«iP|| 17:t MiKs. kit. *il) N. K. Ts-J h—mn -I l.. I,.. .-..ir.-.-l ill 111') 111. - -.-s

''ur-tiii;; of .1 clii. k miIm' of .•.il.iiii .-il.-.l m thi- .-li,i|>li-i- S..... . -|i,.. i.iilv,

• iiii-.i'ii»ii.im miller ;i I'crtaiii i>i.'--iii.' !/<//.. /v v. Shmr i Isiil i | li.-i ,\ s
iliiu'i"* iiiii-tcr with ii.ili.'.' thiit il i-i )."!7. :!" I.. 1. (.>. I!. N. s .i:;.;. 7 lnr.
I ll -if.' to put ill iiii.illi.r viil\.> iif th it \ S. s|.".; fumln rim ! .( /'. ' C, v.

-i/.-i
: /'(lii./i.ii V. Xiolli'iii r. h'. ('. .•» •'• iiv. ../ 1/. ,/.('/ (l-.r'.i tl »lil. -js.t;

(Is'Oh s:i N. V. 7 (.•hiiiii'i liki' t n- /.. ,',. c/,/, v. Ihitliuiin (:-'N) 170
"lii'-h Lmvp way liiiil fr.i|iii'n!ly ' ii.k.ii 1 . Ma--. ;ttS. 4!l X. |;, i; .;: \.,r,l
II .:. Mi.it tic char;.'.'.!, iis a iiiatt.T .>t Ih iilyilirr l.lt,,/,! ft. s. C, v lu'hl<r,,i-
l-i». ihiit the imrcha-.T of :. .^iil|-...iil, si,,, i|«!i|| :,7 N -I. 1.. I'>J. :M Atl.
"liii'h has n.ili.-e that fin." aliiil iiu'iit of i'.l!l-. /,'..•^. . fmnih) 1. 1., In, 1;. s A,/,
a ill l-e is so pixirly huilt us Id niiuiru i • (1S'.I7/ tiO .V. .1. I., .iini, :!7 .\!l (ilUj
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evitlciicc ilic jir.i|.(T chiim' i.^ {ny tlic triiil jinliif to (Iccl;irc, as a iiiai-

Ifi- ni law, tlial llic aclioii caniiMi lie niiiinlaiiicil.- ( )tlirrw isc, a ver-
dict fur tljc i.laiiiliir i> miIpJccI to rev 'i-al liv a cuiirt n( ivvirw/- Siiclj

ll'irl.r V. .W</,,\,.,,. T. .( N. /. /,'. Co. :2!t All. l.'T : .S7. /..„„.,, / 1/ rf x /.-

(ISII,.| -,.-, K„,i. •J.-.O, .-IS I':,,.. "S: i;,n,i r„. y. «;„„„., , iss:,, 41I \il.' .-,.-,.-,-'
/»,

V lliiinnlnil ,( .s/. ./. /;. <•„. (ISS.-,
I S(i (,•,„// V. \.» ),„/, ( ,( // /,• /,.',.,

(1S!M, -1 M„. r,.,-. L'd S. W. liiJI. A »l„n r.iK,. ,l.,in -uv,- u,,v. .1,,.
Iin.liii- Ihi.l ,|,.f,.„,l;iiil kn.'H ..III,,. |,r,.,. .,,,,,1 s:,i.|: -ii-.n ||„. „..\t ,,",

j

.•ii.v ol :, >,.l„n.:M ..f |,..t,i,l, in „ „;,M.. li.,.,. (hat tl \..,.iv .,f or.linMrv . a.,-
Iii|K. from Mill.!, 1„. .Iin..t..| |il.iiiitil1 ,.,;il,i l,„v.. ,li-....v..i..,l th.. .|,.f..,.i .,„)
to ivi„.,v,. ,11, ol,.i 111,1 i,,ii is ,ii,t,iiii.-,l that the ,l..|,ii.laiil n....|... t..,l to ,.v,'.,i i-,.
..V .v„l,.M.v thai ,|,r..M,lanl «a. |.,,-..„t ,,1,1, rar... a ..,,vf,il ,.xa.,iinat ion ha,h.fon. an. at ll„. In,,,, ol th,. a..i.l,.Mt fail..! to ,ali-iV n,.. that th.. ,.vi.h-i„.
lo i.lanitill. ,an-,-.l l,v .•..nini- in .onta.t was Miili..i,-,it to «aii.,nt a v.-r.!i.t l>,«.lh M..I, >. Inlion. ,.a,l ha.l I,,..,, ,„•,. th,. tiM ,,la,.,., a-ninn,- a .l,.f..,l. th,,,.sonalv .on..,rn,..l in .In,', tin- th,. n- is no .vi,|,.n<... «hat it was. or II,.. n,
nioval .,1 th,. oh-li,i,ii.,:,, ,.v..„ yU,„„^U mic of it. Thr .ar was in a train •.,
lie ,|,.|n.s l,,.v„,jr ha, I an.v know h.,!;,.,. of ini: wrsl. an<l it ,l.„.s not aniM.ar tint
Its {••:'-Mr,.. /»_»„„ V. ,,„„. II ,IH!I7, anvon,. .v.r saw 11,,. rhain aft...wa,.l-
.1 Wi-r -l'.)., u \, ^. s„|,,,. IS.-,, Af .•\,...|,t ||„. ,„.,.„,n wlio took th,. „laiM
Imnin;; 2.1 Mi-.. .JT. li; \. V. Sn,,,.. tilFs pla.v afl.r t,h,.a,.<. nt..ai„lh; h

"' ' n'msnil...!. (/„»,,;, v. //off. an,l saw that it was hi.,k..n. Th..,- i-
„m,, (I.S..MM 1:1^ |.a. n-v, v., At). •.•II-.; „„,„. ..vi.h.n,-,., ..Ithonnh slight, that
•'';''''"' *• '•"'"'' ^"""' ''"'"' '"'' lli'-<Mr ili.j not luhiiw t.. th.. .h.f.ihlaril

^V"
'"--'-"" '.'" ''"*"" ."" '""• ^'**' llMT.. was an .ntif,. al,s,.n,,. of ..vi.h,,,,:

^1 All. ,,,.,: ,^,„.y,„,„ 4. I'lll.l.iinih ho- as to th,- naliir.. an,l .hara.l,-!- of 1 1„. ,|,.

r,,m.,J,r,• 11 ,„•/,.. ,|si„h i:m I'a. ._.,r,, f,.,t. or th.. .ans,. .,f th,- hrrakin- W,-
", ,','-'';''"•'"'' ^ II '/'"•//,.(/,. r may inia;..in.? ,..v,ral ,ans..s.- -(I) f,,,,,,
IVIS) IS., la. Vm;. .-ill At!. Ut.S: /,„. a«-,„i..i, -f.-.-t in tl,.. ir.m. or ,

'
'.''"'.'"'•.""'" ''"" ''• '" "'^"*' '» '•^ niannfartMr... or (;t) hv r..,-,,,,
a. N. .1. I.. :„s. .-n Atl. 7,;:.. i,..l.l,. V. of „,.akn,.ss an .linarv ,1,...,; l,v ,-,
Sinu.,- (issa, „2 Wis. l„s. - N. W. .,, ,4, l,y n..ni,, . n,i-|,la,.,.,l .„; ,h„ ,,„,

;,• ,..,.. , .
"" "''i'''i 'III' .-i.ii.h.iit .H'cnnv.l. Th.ir

V VI"' '"A
'''-""^-'''- /'<'i"'"" V. is m. ..vi.hnn. that or.linarv oai,. an.j

A..,-/,. ,„ i. /.'. r„. (issili s:! N. Y. ol.s..rva1ion w.ml.l havr ,lis,.oV.r ,11 .f
,: 11 ..,/„, V. /,„ /.. t„. (IHIiSi :!!t X. ,h,..M. ,l..f..,ts if |l,..v ha.l ..\i-t...| , 1

V- m'""--.,/";!'
;'/'"' "^"'' •'" ^'^ ^'^ ""•> '""^' 'i^'vi- -> fiimi.l. as th,.v li.l

S. I.. ,.i.i. II V V Si.|,,,. :i-.: S,!,„r„- „o| hav -in-l.-.I out ,1 MvA whi, h .,r

,^jl y. h„,rl.;rl„„l.r,- Irr c,,. ,1SIU| .'IS ,|i„a,v ,„,.. w.„il,l hav,. .liM-,.v,lV,l 1.,.

v'/ '^^ ,.,"'• '•', ""; \-,^"l'!'- ^'"^ '^'I'^i' 111- |">li'nli''li'f-'l was,.nti,.U
A,/,s.,.. V. Ih,l,.,i. ilssj, II Daly. 127. unknown." Kvi.l,,,,... „|,i..|, ni.T. iV

|)..i,.,irn.r t., .m.I.ii,.,. sii,laiii,-,l. Cir- ,|„,„s that .,11,. .,f th,. <h.f..n,lants „i|„.|'.
riilhn-x V. Chn.,.,,.. /,'. /. .( /'. /,. <„. inl,.n.l..(l th.. w.M-k of Miillin" int.. |.l"v
(IS!.,-,) .V. Kan. (It.i.. ((. I'a... 111.-,; a sl,.am |.i|.,. from whi.h th.. plaint ill,
/«»/„. s' V. A,/,..v„v (-,1,1. It. s. .( I/. /,'. ininrv |-,.siil(,.,l is insnlll..i,.nt t', s,|,.,„„t
r„. (ISi..-,, 12!. M.,. 41, :tl S. W. :(»:! a lia.lint: that !,. km.w th,. ,„n,lili;.„ n,
//,//„/./,/. ,/.s- V. \, ,.,,.,// \,i,v .f. M, \ , „hi<.h th.. niiH. was l,.|i II, .1,1.. 1

r„. iiHH!ii :!;t w. \-a. i:t.-,. m s. 1;. :!!.. ,v/„,.,,- iiss.-,, (12 wis ins "> \ w
V.|-.li.( .lini.(.,l f.ir .l..f..n.liii(. \l,l |.-,;i. \n Cli, ,;.l; , ,( I: i;,„l ,( \li„ 1..

ihiil V. li'uU.rl Sniill, lii.li,, i;,l, M,- v. 11,111, .,, (|S!m;i ;) Kan \ni, '"i' r,
lt,;„i„„C„. (ISlll) HO I'a. (IS, ...I .\,1, |K„.. ,on, a ...,.n.-.al v..nli..t fo, ph.iMii.r

^l">l'l'!l V. (;,,„/ \, 1,11,, I, I
/.'. („, iniiii...l liv (h.. fall .if tlii. ro,,f ..f a inn

(ls;.7i t;s .M,„n. .-.211. 71 \. W . (>li2. n,.|, was h,.l,| 1., I,.. in,.,,n-i-t,iit »iti, ..

I,lll,,iw V. i:„,il„„,l (ISllili |„ It, 2 sp...ial liii.li,,..' (I ) (hat th..r,. w.isno.Ni
0. It. :i:i, -M; 1.. .1. t... 11. X. s, 14. ir, ,h.n.... 1,, ,h.,w that th.. r.xk wa- knmui
\\c,.k. Ivi'p. l.-)l. , l(.-t A S. i;7tl; Wliil,' (., l„. 1,,,,^,.. an.l (2) th.,1 th.. ini..,i-
V. r.i.lhl: ilSil7) li. .\pp, Div. 2.">(i, 4.1 an.l oth-r ,.mp|.,v....s nmsi.|..|v,l ih..

N. \. .Snp|.. I8»: /.Vv-.r C,',,,!,, i:i,,'l,ir ph,,-.. safe. In Urhis,,,,. T ,f
.>>• / /,'.

Co. V. Kelly (1894) 57 N. J. L. 100, Co. v. Huuita (1897) 58 Kan. 235. ii
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;i v('nli<-t will ,il~u lie V(\(i-M'il wlicrc ihc tri;il jiiilec lias itImmi in^truc-

tiiiii> w liicli iiri- iiii''.ii<i-li'iil wiili \\\v iiriiiciiilf lliat |irn..t' uf ilic iiiai-

Icr".- kiiiiw'.i .li;.', iic-iiKil iir .•ciii~i i'ii<-ii\f, i> an cs-fUliai ]ii'crc(|ni.-il(' to

niMiVfiv,' or lias I'fl'iixd iii~l iiu'liniis ('iiilMidviiig ili:ii, |iriiiciiilo.''

C. W'li \r iii;(.i!i;.; of i(ii;i;sii;n t is imimiih in a masii;ij.

140.

t'linii-li

General princii)les.— 'i'hr ivpicMl iii'n.lciil iumi, wIimm' cuiiiliiot

iiinii-iics ilic siMiiilaiil I ' wiiii-li ;i iiKi-iiT i- liMiiml in cipiil'iinn, is snp-

[M M (1 III r.\crci.-<' a in''^)!
! ili;j \-i-f i>( f.i\-:\ ,i(ii iinTclv in nliscrviiitr <'\-

i^iiiiiT cniMliiinii-, Iml ;il-ii ill t^i'i-.M-' in^;- t'liiiirc ciiTUi'n'iir<'s. I'lidci'

•lic til' ils asjjccis, llicrcl'dic. liic c|n('-iii n wlicilicr he lias lir<'ii iriiilty

• . 1 1. J' 1 : . . I i:... i' . I
•

1 •. •

c'lii; til' ils asjiccis, llicrcl'iiic. liic c|

ill' a lircacli oi' duly in i't'>|iii't in ilic c|ii;iliiy <it a lircacli oi duly in rc>|iii-t lo ilic c|ii;iliiy of ilic in-iriiiiicniMlitics

111 lii- l)^^illcss iiia\ lie appn priaicly ilisrii--ri| wiili rcrrrciicc to tlic

fact lliat iir':^liirciic(' is n wi'niiii- llic -iili-laiicc ut' wliidi is ii !':iilui'c to

ari uiili due foresight.' A eoii-idtr.ii imi ot' tJiv ^llllj(l't fmiii this

I'.IC ll.'l.'i. it WM- liillti'lllll'il tll;lt 11 Vi- Mild nut KlIiUMI 111 |ll,lilll ill', illlll Clilllil

iliiiir I'lili'il 111 c-liilili-h iii'^li^fi III'!' ii|>'>ii iKil U' I<ii"i\M liv l!ii' f\i'ii i-c iif iiiili

ihi' nill li 111" lililimiil rirliiii:IIIV. illlll 11111 \ <•. Ill', llii-ll t ill' iluH «M- nil till' 111. 11

iilivinp; tl .xUtiMiCf of tin' f.uU iiiti'<- itihi to iii^lnnl tlii' iiiiy tliiil if llicv

Miy til fliiiruc till' (<iiii|.iiii_v »itli li.iliil- fi iim! tlir ililcli In lie niiirc ilniii.'i'riiiis

ily, Miiti wiTi' llifirfmc ciiiiiil ill flli-i-t. Iliiiii if invrri-il llii' ilrf.iiilMiit was i.niil-

I'l nil .illiriiiativi> liiiiliii^ tli.it tlic cinn- iy cf iii'j;li;;i'iicr. even tlmiiu'li lie liiiil

Many liad iiii kimw Ii-iIlm- of tln' lioli- in iiuulc iliic i;ii|iilry n- to the -^afi-t. kiiiil

its traitk-, anil n\<o lliat. -m-h Imlr liail of ilioli. ami ailii|ilii| Ilic iiiii'hmiciI one
mil li.i'ii tlii-iv for siiili li'icjlh of llino linaii-c lir luliiAcil it to lio ~afcr. /*'
'~ to iliai-;;i. tlin i'oiii|paiiy witli iir;;li- J'ui'^l v. .hi.ill (ISSili 111 Ijiin. '11111.

L'lMiii- ill allowin-; (he same to ifiiiain. .Mllrna d in (lS|l-ii S,H N. Y. JlW. Mere,
'.\-. ulicrc lliry arc not c\|iliiitly in InwiMi. tin- a-|"ii of tin- rviilrinc on

f..r)ii,..l tliii wii,.l.* b...... I...I .....t I.'.. ...... ..t.:..i. ^t.— ..... I.;. I II..4 ti... _..^.
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[chap. X.

point or viW loads „s to two ,)ri,R.i,,Ios, each of wliioh possesses a ^.-
<-ial applu-ahhty of its own in tl.o solnti.m of tlio proLlcns snL-,..t<..|
l>v .•onain i.l.asos „f tl.o ovidonco i.r.-<.nt<(l in cas.s of this class
On tho one hand, the n.astf r i.s char-o.l with knowkHlfro that if

l'« a. lows the instnnM..nta]iti<.s of his husinoss to fall 'm.Jow a <V,-
Uuu standard of ..tii.-icn.-v, tho servants wl.,, n>,. or are hr.mjvht ini.,
im.xnn.ty with then, in the , -so .,f thoir ..nipiuvn.ont will pruhnhK
Ik- injtnvd. JIo d.,os not caidnct himself as a prudent man, therefmr
It, m carryin- on his business, ho fails t., take due notiee of the fu't
Uiixt machinery and other inanimate appliances, aft.M- the lapse ef ,
cvrtain iiermd .,f time, Inn.;,.,, or slmrter accordiii- to the nature „f tl,,-

...atenal, will certainly deteriorate in .piality, as tho normal result
ot wear an<l t^ar inci.h.»t to U.eir use; and that animate ai.plian,-,,
"n.lerir,, a similar deterioration in a sntfieient numh,T of ca.e. „.
i-cmi. r It his duty t^ conduct his husiness with a view to the pn.halijl-
ity that dan^^er will occasionally arise from this cause. The ohli..,-
IIO..S whieh his assumed p.,ssession of this information entails as n-
,uards the maintenance and inspeclien of his instrumentalities, are
il<'alt with m chapters ix.. anh; and xr., jwd.
On the other hand, the concei.tion may he entertained that the un<-Ws liability IS dejiendent up<,n whether the event whi<-h caused il.r

injury was or was not one whieh a prudent man would have antiri-
PMt.d when he furnished the instrumentality or made the arra.M.-
inents which he is alleged u. 1k> neglioent in furnishing or makin.'
Ihe question thus presentwl is, it ^heuld l)e ohsen-ed, essentiallv ,lil
terent from anotJier, in the d(vision of whieh the assumed capae'itv nf
the dclendant to forecast the future is the criterion of his ivsiM.n.'il.il.
ity,—the question, namely, whether the necessary juridical cu.h,.
t.on can 1k> o..tal.lislied b«>tween the thing done and the hurt suffen.l
Jn the one cas<>, the test of anticipation is applied f<.r th(, prelimin.rv
pur,^,se of ascertaining whether any negligence is imputable to the
•iofendant.*

r<ici/lc n. Co. (1870) 40 ^fo. in.i. 2 Am.
l;<'|>. 40. ".\„ (.s.-<-ntial cli-iiiciit of net;-
li;;riiei! is a kiiowlcdjr,. „f fa,.ts wliidi
K'lidiT f<ir('xi;;lit iH)-i^ililis and tlio oir-
'inrKtiiiircs ncc.ssiiiy to he known he-
ton- the lialiility for flio c(iii-ii'(nu>nc(> of
;in iut or oniissioti will U> iinixiicd niii<it
he siin|, „s would lead a pnidciit man to
aj.pr.'li.nd daiijior. All arc Ix.und (o
lor.-s,^. «li„t .-xperi.'npo will teach thi-ni
is likely to follow from tho cxisti-nco
"f a ^'nt-ii st.it I- of fa.t~. In a piv.-ii
lasc, action must be diclaua \>y txpe-

ripncp." Hope V. Fall Jirool- CnJ C,
(Is'.Hi) 3 A|.|,. Div. 70. .'is X. Y. S,i|,|,
104(1. citiiij.' UcMsh V. Frrkukill { l^i,

,

!'l Ilun. .iI7, .11! X. Y. Supp. lii_'2 i„
th.- point that "whcr there is no kii il

•kI^'c of farts whieh would lead to iiii ji-
|>reheiision of danger, there eaii lie im
imputation of foresight or ldamiu..illi
iiii'ss. and these two inpredionts arc m-c-
essarv to eonstilute net'ligenee."
'The loL'ieal oonneetion is a [.!>:! r

from the lim^ua<.'e used in a rulii'i;.' in it.

where a Ber\ant in injured b^- buch au
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Tlic iiiif"X|>ccto<l f'haraoter of an opciirrctico is » feature whieli
Hi-ves to ditVerentiate an accident from an event wliidi implies a want

. care.-'

Jii tlio ntlier ease, the law makes nse of tliis test as tlio aiiiiropriato
moans of determining wiietlier, supiM.sinjr tlie defeiidarit to liave iieen

iieiilipent, his ne{;lii;eiie<' was tlu^ etlicient eans(> of ilie injnry. The; lat-

ter prciieament, so i'ar as it, is material in the present treatise, will
lie discnss<'d in chapter xi.ii., jtv.sl. The former now claims onr at-

tention.

The results of applyinj,' the test of inipnted antieijvitinn will l)0

iiniiiiiht out most clearly by stjiting them IxJh fnun a nej,Mtive and a
|HP.-.itive standpoint.

141. Liability imputed because accident should have been antici-
pated. Operation of natural laws.— It is the duty of the master hav-
iiij: control of the times, places, and c<n.ditions under whi.-h the serv-
ant is required to laljor, to guard against pr.phahle danger in all cases
ill which that nniy Ik- done by tlio e.xereise of reasonable caution.* lie
IS. therefore, negligent, if, ili the ordering of iiis business and the se-

ici'tiou of his phuit, he fails to jjrovide for contingench-s which arc
likely, or not unlikely, to occur. =^ lie is bound to take int^fj account
the limits of the mental and physical capacity of his employees.'' This

"•rarronro as tho civing in of a <litrli, ploy.n-s and pisscnjors are kilLnl —that
1

1'. (|u..sti„n f„r till: jury is net wlictlivr is an iimi>iial and uiicxiH.ctwl .-v.-nt
111.- uinployiT .iniDli-d to do soniitliiii;; fnim a known oanso. an aciidcnt Hut
ulnili would hav,. prnn-ntfl tlie ac.i- if tin- tia.k I... out of onl.-r. and tlic- .-n-
ilwit. but whet her lie oxciviscd ordi- -in.- worn and iiniiiaiiaMoald.- and' on
nary rare and priidcn.e in condiictinj; a.c,a..]t tlirr.of tlicrr !>.( the like result
H).' exiMvation. in view of the prohahle as aliove slated on the ^-ood road, that
iMiisniiienees whi i would result from i^ not an unusual and unexiMrt.-d event,
the tall ri;; of the o.erhuiit;iiiR earth hut a usual and i-xp,.,t.il event from
"Nile the s..rva'.t was in tho diteh. sueh a eejse. It is not aeeident. but it
/.".,»„•,/ V. i;,llui.i (1S77) 70 N. Y. "JO. is, nei;li;:eMee."
^'r ^,U„ Kill !i V. rorli/S.miiil SIrrrt ' MrH;r,n, v. frnlnil Virmunt R.
I/, a- .v/. A, -.re. If. Co. (ISilO) DS Ihin, Co. (IS'Mli |2:i N'. V. 2HI(. 2.-) \ K :i7;i
!'i. 11 N". Y. Supp. :)44. where it was re- 'A ..otion for a nonsuit on tho
iiiaik.-,! Ml rc-ard to the plaee of work. j.'i'-i, ,1 that the injurv r.'sulted from amat miller the eireiinistances there was ri-k assumed hv the sJ-rvant is properly
MO cause for apprehen.s.on, and there- ileiiied when the evi.h.nee is ronljirt-
I' re Ti" negligeiiee in not taking pre-

'

laiilluns.

'See frittch field v. Hirhmoml <( /).
/'. 'V (In77) 76 .V. V. .•(•JII, wliere the
<"Url r.niarked: "An aeeitleiit is 'an
ivent from an unknown eaiise." i,r 'an
mni-iial anil uiiexpeeted event from a
•«n eausp:' 'rhanee; casnallv.' As.kt

as to whether the event whieli eausi^l
the injury eoulil have l>|.,'n foreseen and
f;iia riled a^'ainst hy thi- exereis.. of prop-
er <'are on the part of the master. I'nnt-
jiir v. Tiliii roKtrr I in it Min. Co.
llsH.-)i ||<I N. Y. .'ItiS. 2 X. K. 24.

riie danfier of having' the cap- of a
frei;.'ht elevator so huiifi that when it

11 lailroad l)ed Ih' in };ood onler. and has reaehed the level of the hi.diest
1

le en...,ne and ears he in ^..H,d ord.T. floor of the Imildin^' its top is within
' "ni;ill'-,-f ami other nil. n.!..!.!, .,. .....I. ..r n... t...,,,,,

fr,,,,, wliieh the e.a-'" -lilful iind oareful. and vet
breaks, the tiain is crushed, aiid

a rail hie is su-pemled is olivious. and the em-
the em- jdoyer is, under such eircmnstanecs.

$-

; I

i -.iil
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olili;r!iti.Mi, in smimo in-iiinccs. fun only Ik- .lisclinvi,^...! ii«l<'i|M;ilcl\ 1,\-

pr<>licrly insiriK-iinu tlic scrvniit. Sec (Lii.tcr xvi.. i,„si. He i, mI-,.

•liH'llM.i In lull slidl't >>i' ihc iv.jlliivd sl;|ll(i;;r.l <>( (MIV if lie Ic:!-,,.,

fixed ..li|(.ct.> ill siicii a positiuii tiinf. ;iliiion<;li iint (inlinaiilv .liiiii:' i-

(iiis. yciM.c |.iirli<Miliir (•liis^< nf rii;|)l(._v..'s w.iuM Im- injniv.i if a ci-i-taiu

niiijnucliiiii i,f (•in-iunstanccs, rcasdiiahlv to lie aiilici|i:it('(! in ih,

I'oin-s.' ,,f tliiircinpldyniciit. slionid iMicrvcnc.-* Sn, also. In. iim^t i:,!.,

inln accoiiiit the pn.|ici-i ic- ,,( .; di snlr^tam-cs as he cinjilovs i'nv i

j)nr, -cs of Ills l,ii>ii.(.-s, anil llic njicraliun ..t familiar physical Liu-
li|H>n these .-iilistances.

I'n.jer this head he i- charpaMe witli kiiMwIcdp' of tlie f.i||,,\viii:;

facts: 'J'hat all iMstiMimentalilie- of the nrnanic (dass deteriorate, in. 'v

or less rapidly, while they are Ixdiii; used ;' liiat ceriain materials will

tx.miil to feiv-,,. Unit ill! iii..'ii r o|Mr s„f,.ty; l.iil tliin- wiis linir cmili.i in
iitiiifr 111.- lidi^lni- iiiiirhiiiriv fii.iii ii |K, Die ,Ni.l,.nii- trpiiliii;; l„ ^|i,,w thai ii

Mtinii III wliicli III- is iinalilr to oli-. rvc was (liiii^.,.r,,ii- fur iiiiskillcil ..i- iin Ahr
aciuratily til,. luiMiii t,, uliicli tli.-

,-:\f:,' licnr,.,! ni.-ii to ilo it. In onlrr Id li\ 1 1„
has asccMilid «ill -.,,,.11, r ,,i- lain- iiiaku lial.iliiv of lln' Mia-tcr it is ni.t n. . .

-

a iiii-alnilalioii ami all.:H it li. -.nik.- .aiy that li,. >li,„il.l know lliat ii >

till- iM-aiii. aihl, a^ a |.iuImI,1,- ,..,„-.. uill i,i..vii,,l.|v f„||„w. f,,r Hut u. iii.!

-|iii-nn-. Iiri-ak tin- laM... Shi„,,l,,ii,i v i-rvliikil ,.\|,iv-.~ iiialiiv or iiMciit t,, n,
Slnnirt (Ihs.m Iihi N. V. ,-,|ii. ;i \. i;. j„r,.; ,„„ that li.. kniw or hr]i,\,;\ ii,,t
..,.). I{i-v..|sin^r llss-ii :i7 Hull ".i;.'. It it wi.iil.l |,rolul.lv oniir, for that u,.iiM
IS a <.at:i>lro|,l»- to l„. cximtI, '. that lii' r,-.kl(-ii.ss, "scarn-lv l.-ss ci imiii .1

lirak.tiK.n ralhil a> Ihry oltiii ar... to • Kailiiro of a railway c,„ui<.nn t.,

tliiir t)rak.-s on the to|i of tlii' train on iikiic a wiic sliun;; aiTo-s a si,l,. tiil.
ila.k ami Monny nights, wlirn lli.-y have hi-h ..noii-li to avoid n niwhanir 1,1 ik
no im-aiis of ,1,1,1 niiniii;; cxai.tly 1I1 • in;.' ri.paiis on tho ro,if ,)f a pa— iit
portion of th,. i-.a,l oM-r wlihli the ti.iin ,.ar is m-;;li}..,.n,.,-, if U can he n-a-oiiiMv
IS pa-^sii,..', will he iniiir<.,l l>y a hri.li;.- aiiliiipaU-.l liv tin- imiipanv thai ,i'i

so low that a niaii laiinot pa-s uiiilir it -,,m,. tinii- a p"as-in..<-r lar iiiav p,- uii
in n slainliii;: |M...liin>. Loiiisrilh. \. ,I,t the wiic wliil,. >iiili rrpai'is n.- !»
.4. .(• r. A'. Co. V. Wrifihl (ISHSi II.-) in;; ina,lr, vwn tlion^'h tin- poMti..!i .4
Ind. .l,^t. 1. X. K. :)S4 (this roa-onalil,. th,. wire niav not h.- nc'li-cnr,. ;i~ i,-

consi,l,.iati,m is. how,.v,.i. m.t ti,.at,.,l ;;ar.N liiak,.iM,.n. Slollcnl,r7;i v i;ii~-
Iiy all coiiits as a font n.llin;; <.|,.iii,.nt l,iir,il, .(• /,. /•;. l{. (•„.

( |S!l.->( lii:. I'l
in this class ,>f cavs. S,,. 5 71. „ul< ). :t77, :!il Atl. !iSO. A niast,.r is liahl,. f,.r

In Ih/aii V. t.os Aniirhs l<< ,( rV;W Slor- injiirii-s to a ^I'lvant from tlu' falln .
. f

agr Co. (ISIiti) 112 Cal. 241. .'i-J L. 1{. aii ,.h.vatnl lootwav whi.h h.. o- .f i„
A. .-24, 44 I'ac. 4.1. th,- plainliir hail his H,,ik, th,. siipp..rt of wliiih hi! 1.. ..n

lK.(.n injiiivil liy the <-\pli»ion of a. -as f,,r,...,l out of pla,i- hv a pa>sin.. u-i 1.

{H-ni-riitor whih- Ik- was ti;;hti.nin^' tli<- hIh-ii it was >,. coiislnii.t,.,! that -"i.!i

nuts of Ml,. In It in it. a kind ..f work aciih-iits wen; i.-asomihlv ami laiili I,.

which he was not hin-d t,i pirfitrm. ami I,,. ,\p,.,.t..ii. SrII,,!;' v. I.,u '•!,.,

in which h,- had ha,l no cxp, li.n,,-. 'I'll,. (Issui ,->.•) Ihni. l!l, H X Y Simiii .>;::

ilpfcndaiit emit, .mini thai it wa* not lia- ^- \,.;;li^,.n,-<- of tin- nia-ti-r is -lii hi.
lilo unless such ri.-.ull shoiihl i',.a>.aialily in n.^pi.t to tht- ii,,. of a iliain. ^hiv
have hi-en f<ir,..<,.,.n. hut th,- court said: th,- evi,l,.nce is that the ihain ha. I

"Then- was evi,l,.nc,- tf.mliii;: to show us.-d for ei;.'ht ^,•a^•.; that tli.- Ii|.- «i

that It was unsafe for 11 ^kiHeil <.n;;i such a chain wai four ,ir liv,- v. ii-:iii.it

niH-r or inachini^t to tl^'lil«-ii up these, it hail tieeonii- weakem.<l hy Inm; ii-i.".
nuts while th,. pr.-^-^ure was on. thoii;.'h -onie of the links li,-in" w.iui a .|iiir

it may h,- cnmi.,h.,l that the iireponder ter olT: ami thai tli,- ina-t-r'- <in.. t"
anee of the cvidiMce wa-^ that it ,.,aild tend,.nl had liecii iiotlliMl ,.f it, v.uyr-
be done l.y skillwl men with rcusouable feet and unsafe comlitioii. Ilunitms v.
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iii.t -JiipiMirt iimn; tlinii n ccrliiin wriulii :" tliiit rii|ics iim] i-iililf.s will

liiv:ik if siilijcctiii 111 ;i ccitMiii tcii-jiiiinl -iiMiii:' iliat n ccrtiiin kind

of tinilHT is imt >iiil:ili!(' I'nr use in the iiiMiiuhu'l lire nf .-.iiiiic ])iirticu-

lar Ini'l ;" that a ciiiiijii kiinl uf cnal i- iiiilil I'm' use in a -tram Uijlcr;"

ihut tinilK'i' wliicli is cnii-lai!! I_v kt'|it in a iiani|) ciimlilion will Ix- apt

lo i^i-ipw rotten;'" tl ;it c-ciiain kini|> <<( -trains iT_\>talli/.c irun;" that

^iiiirl iircs will 1h' cMilanuiTcij it' snliiriMiil In viliralnry inuvcnicnls

hy the ii|icraliiin of heavy niaehinery ;''- ihat hanks of eartJi (li>into-

i'l,,iiii\ii rsliD-'i lli'iiiiK , I iii'i Tfi. (IlKHli (if slird ;;avi' way iiikIit an cNccssive
r.iii I'.i. 47. Ill All. -IM. rill' jiikiii-- wi-i-hli.

if .1 liiirki I ii-((l for liiii>tiii;.' roal may ' .\ lailinad curiipaiiy i- lialilc for in-

1«' -(> liii|iiciil a- to cliaryc llic iiia~lrr jiirir- -M-laiiml liv an "iii|i|iiyci" cau-iHl

uilh kiiouli'iiLir lliat. afirr a u'iM'ii |"" liv llic In c.iUini.' of a calili' liy «liii-li a
riiul. Ilii' iliain uliiili -a|i|ioil - il. lia~ 1k'- plow hm^ Ii.nvn <ivit cirs lo iinloail

i.iiiii' nialirlillv ur.ikinril. MiClniii v. ;;ravrl t Innfroin wliili- tlii' train «as
,'/• M./i )v„» ilS!iSi is; I'a. 'JS.i. ID Atl. -tandiiiL' on a riino. wln-n- aii'lilional

' s."i. Ill llii'ri \. Iliiill {ls!i7i !l!l Trnii. .ippli.iiK'i s >li<inlil have liriii miployril
:;ii.). 11 S. W . tl.'i. it \\4i-- liilil to ill- ir oii aicoiinl of tin- nnii-ual stiain oii'thi!

hMiniii- to till thi' jiiiv that till' lialiil- calili' whi'n ii-nl in that |i<>~itii>n. Cin-
itv ir nonlialiilil V if tin' ilil'iiiilaiil-- ili'- liininli. I, SI. I,. <( ''. I'. I'd. v. /i'o< .scA

|..'ii'liil upon ulii'lin lalili- like tlir mw ( IMH i liiii Iml. U.".. 2i; \. K. 171.

in i|ih-liiin woiiM la-t fur a liriiitnl <;r 'Ihihi \. I.,, (I!i(i|| 1117 N. V. .'i:;7. 00
;in iinlirtiili'il tiiiir: tliat. if tlio foniir \. !•:. HUM. Alliniiiri;.' (IHIM.li :ti.) .\pp.

.liiiiilil III' loiiiid trill', ami tlir ili'l'i'inl |)i\. |ss, ,"i7 \. ^. Snpp. J'.i.'! (^'rri'ii i-lni

,iiil~ ii-iil lliiiii lii-voml till' liii:it. tli.y wninl nril foi' tin' Inail of a maul in

uiTi' :ili-oliilrly. anil witliont nioii-. lia- loniliinalion willi a lian! wimil liamlli-i.

Iili'; anil that." if llio alti'nialiv.- propo- " V i^smiii. I\ . i(- 7'. A*. To. v. WalLir
-itinn Wire lorri'it. tlicn tiny vmic nut (IS'.lt; 'I'l-x. Civ. .\pp. ) iiil S. W.
li.ilili'. Till' iiiini >aiil that tin' jury ."it;t (conilition of roal «ii infirior tliat.

Iii'ulil Iiavi- lici'n in~tnutril that, if thi'y it ran-i'- Mamcs to Imr-t lliroiii;li llii-

liiiiiiil thai this lifi> was liniitiil. anil fiiriiaiT iloor is not. a lalnit ilrfii-l itiat

iii.it till' ili'fi'nilants knew, or hy thi' i-x- caiinot \h: iliscovrjcil lij tinliiiary ilili-

1niv of ri-a-iiiial>li? ran- coiilil havi- nini'i').

known, this fai't. and continui'd to u-i: '" Si'o Mul'me v. Iluthniniii (^7.")) (i

llii-m for 'i yrratiT li'n;.'lli of tiiiii' than 'riionip. A ( '. I. It linn, ."i.'i.'i. wln-rc tho
was snfi'. linn llii'V should lind for siip|iorts of a wa-h tub L'avi- way I jnd^;

|il:iiiiliir. if llii'y. al till' -ainc fiiiii'. iiioiit l!i'M'i-ril in I1n7ii| '14 N. V. ."i.

t'liiniil lli.it the plaintiir was in Iho ox 21 .\m. liop. .")7.'i. hut only on the ^roiinil

I'lii-o of oT'liiiary oaro. 'I'lii' I'l-.ninj.' of ilmi iho m.iii ihar;;i'il v.ith tho duly of
tliis iloctrino on tlio nia-tor"- ilili^iation lookiiiir aflor Iho supports was a fillow
t.i in-prit t ho various p,in> of hi- pi,ml -or\ant of Iho pl.iiiil ilVl

.

iii'iii tinio to timo will ho ili-ou->id in ' Miiiinili'in \. II ilU Co. (ISSS) I Ifi

till- iii-M I'haplor. M.iss, hsi;, ji; V. j.;. .-,74,

'Tir..,,,,,, V. Sliljt |1S!>.-)1 lllli Mi-s. '-Ii,r,u V. flii,,l,l<: It. .( A'. C. If. f„.
-7:1. :!!! N. K. MIH (hinilook hoard- (I'^sSi \\r, Mo. -.'US. S S. W . -i:!!! (rail-

"liiili riadily lioci ni,- hriltlo in lold way ooiop.iMy ihii u'oali'o uilh knout
» 'hir ii-i'd foi- -oalViild in winlor: oiIl'o of tlio dan;;or to i hrid^ro i-aii-od

Mrlirt for plaintiiV -11-I linod 1 : I'l'iuii hv Iho vihratji'ii- iiiridonl to opoiatin;.'
V. //„,?„» ilS!)'.') 411 \. \ <. 1; s7i.''. |!l ;,' |,ilo drixor upon it; ; /,' .1,, v. /'loi

-

\ ^. Siipp. 70.''>
I Iloor f;uo «a> whi-n h , (lsi;:ii 'it N. ^'. llii. sj .\„i. l),'o.

;'iii-l uilh niatorials of na>ro than t « ii'o .".I.") (factory o\\ nor riipiiiid to tako no-
III" wii'jht nil ary to lirin;.' tlio lioo of tin- oiroi-l uhioli Iho vihralions
''liiii lip III a hr akiiiLT point I : rhnni oonimiinioatod hy a wator whool to a
1 ' ..I'll I'.riihi' Co. (Isoiii |-J Mo. .\pp. wall noar v hioli it is riimiin^' ni.i.v have
'".1 liriil'.'o ijavo way iimlir osoo-ivo in loo^oiiiio.' tlio siippoil of a small
.-Ti'iio, ./.i/i,i,vi,» v. I'irx( \itt. limik privy built oul from tiio wail;.
(IS'Jlj 7U Wis, 414, 48 N. W. 712 (roof

, ! :--l

•i
!
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grato^if rxposod iilUT.iat.ly to a frcK^zing and a tliawinff to,„|- ,;,.

tare; • that stnirturcs iiiii.^i Im; s.. planiifd as to bo capal.li! of wiil-
staiuliii- tlK- i.n.>..ur<. of l.i-h winds;'-' ami also su.-h .h.K-ka a. i!,,..

inay Lc ox|h,.s,m1 t.. fnmi ili.. onlinaiy oiH-rations of il.e bii.sin,.^- '^

tliat (N.i.<liti.,ns wl.i.-h [.rudiura joltin- ,.r .itl.cr utioxiHrto.l movci,,,,'
ol a vcliicl,. arc aj.t to !>. .laii-cmus in vari.ais wavs to iK}rs..ns .,„ .,.

near It;'" tJiat climatic; iiitiiicncc- will (,ccasionafly prnduco ( fri:ii:^
i-ond.t.u.is winch an. a|.t to cmianircr the safety of instnimctalin,.
which-arc rcasnnai.Iy sccniv in n-rnml weather;'^ that the pntnta.^

J'"" f ''' I '""' tl''-^'' ,i:vii..ratc hacUTia whi.-h arc dangorons wl„

,

bronj^ht int(, cntact with th.- cyo;'^ that tho fwnios j;ivon off hv m-
rions .substances used in industrial processes are poisonous to p 'r>..„.

If a .MM.trr ...vHs a .,.,v..l ki.i.I of lu.„vily loa.l.M tin.ks a.r,,'" „
,

.Nifrt.v l.>
,

l,l„.n,l niai-in of saf,- ll,,.ir mojin-sH. X l.son v III,,, I'.,, r
J.'uar,l.s «,-a.„,t ,„i-,ak,.s or „„,l,.,.,.-.i- Cn-uV.TCo. (I8S«) 29 Fc' H

'

.V V-Nui-i). ,S!tS (wluTo a s,-„al Iioum, (o ...xist on its road, in wliieh « ,1. ,• „
s|.a„ninj; a railway was 1,1„»„ down I. .M.innlato.l wlii.'!, 1 |,.,1 tlie trark uil111.. tionlrntioM that, wl,..„ th,. r..,,„iM|.,. froz... «„//,„// v. \n,hi.,an C i!amount ot raro was known \,y Iho eoni- (ISlC.) loti Mioh. fiOd. (m V 'w

'

V"

"',",l' , r.l ,

""'^""""•. ,"" <""M"'>n- A railway company wl.irh c^nstn;,,.;

I. it ina> 1,0, sa ,1 tl„. oo.irt. ••that crossing' numerous milchM un.l nvj,,,-
l.e eompany us,.d a 1 that it know to is hound to k-ow tlmt sand.Ziv ,,

lliat 11 .lid not know what was actually llu-s,. channels dnrin- the rainv .-,.,-,.„

.ml o,'.'"l",'ri
."'."'•;

"i
'"'" ".""• '* '.' ^""' "'" I""''^i''l.v accumulate ,„, th.

li e ,s n I'l ', ru \" 'I"
"''"" "'''" "''•'' "^ "'" *'•"'< to «>"''' ^'» «

. . ; ' •
'"" '!'"'' '" ""- ••"' "^ '" '•"^<''- 't- ""'f^s opcniii- .ir,.

Tt •< T
!'"';"""" T'^'n'i'.v- II..nc.-. p,„vi,l,.l f..r the ,,ur|«)se of all.Hv,„.Mh..was Its duty to .lo more than lis ac ,W,n.v to pass nn.l.T the r !„ 1

tiial kn.iwl..,l;;o of what was n.iuisile fHion /'. /'. Co. v. 0'Hri,n (ISil'i I .

sn;.'f,',st.-.l. ami to make r.-as.mald.- pi.i- (\ ,\. .IM, 4 f S \,.p -'-'l i'l r„i
visi.,n I'-.uiist th.. nnkiDwii. If it di.l .VtH, Allirnicl ( ISIK!)

'

Kil r" s -CI 4^
n..t .1.) this, ,t fail,..l in r..as.,nahl.. .•ar... I.. .m1. Vtili. 10 Sup. Ct. li.'.p. .lis' \

Uliether It so faiU^l wa.s a .pLwlhai for lailr.wd company is lial.lc f.,i lli,' .1. it'i

llie tury. of an .nipl.iv.-e'hv the hr.-akiii- ,! m
lie M-'i' ,Vn -;"v''',/.''""

'"• '"^'"*' -tidne thr.m^.h a hrid-e the |.i,T- ..f
I (. Mirh. 140. .4 N. W. ISH 'plank of whi.h hav.- larn displa.:..! l,v i.' ,i,n.„
platf..nn m nun.- so l.,.,-..ly faslen.d afraii.st tl».m l.v a storm ;;V.mI. r Ihnn
that It was num.,! by a hiast). usual, hut no f.'n.atcr than a pc.>..M ..-

A street railway company is h.>und .piaiiil.-.! with th.- dimalie .•..ri.liii..ii*
to kn..w that, with a low dasher in of the countrv mi-ht hav.- .A|.,vt,-.l.
tr.mt. the almost inevitable r.-ii!l of Cnrr.,,, y Ciy',,,.,,,.; /. f„ ,|s-.^ ><}

hu.kinj; w.iuld 1..- to siuhh-nlv hurl tin- X. H.'4>.T
ni.,t..n.-.T upon the {.r.mn.l in front .,f ''ili/^tliv. Saift (ISUI)) 7S -Mo. .\pp.
the cur, and tliua to greatly iuiperil his au.
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wlm iiiliale tlicin;"' tlmt liro is a casiiiiltv poculiiirly iiwiilciit to, and

rcii^'iiiiiltlv tu Ik; initicii>iit<'il in tlic pniscculiini cit', sdinc pMrticular

kinds of hiisiiicss ;-" tiiiit tlio cnntiu't cf wator witli nu'ltcn metal, or

i.tlicr riiiltstaiico wiiidi is licntcii t,<) a siitlificntlv lii^li l('iii|Ki'aliin', will

liiiicrati" steam smlileiilv, ainl so cause an cNiilcision ;'' that certain

iiillaiMiiial)le sulistaiu'cs will iuiiitc uihKt certain cireumstiiiices ;'--

that sjMH'ial ])recaiitiiins must ho taken where the hnsiiie.-s involves ilio

"WiKimr V. //. If. Jdiinr Oniiiiinl (lie |>i(i|MTlii-4 nf tlic> |>.i|H'r,

—

:i virv ilii-

(.,. |1S'I2) 147 I'a. -ITJ. -JS All. 'l-i liimi- poiiil. if llic ilni 1 1 inr -talcd al tin-

i|ilaiiilitr lien- whji :i <iiiniii(pn l.iliiircr licyiiiiiiiii.' <if tliU ^iitidii is tu lie !iil(i|it-

mIiii was l(iii|">riiii!y taken from out- I'll, - it «:i-i >iMrly a <|ii<'>lii>ii fur tin;

'i.lf wnik aii(l a-'Uii'il by tlifi sii|MTin- .jury. uliillnT a iit-hm nf the jilaiiil iiVs

li'iiili'iit that till! fliiiii'S wiiuld not liillt a^'c ami |>i c'siiiiiaMr ciliicatic ii hail tlift

liiiiii. Ulntlicr a inallinj; cmiipatiy was >aim' iijcaii-i of a-<'cilaiiiiM;,' tlic ilaii;.'cr

iii-;;li;.'iiit in iMiiiiiltiuf; the fuiiii-s of as llic iiia-tiT. Tlic kiKiH liil;;i- licri' as-

-ulpliiir anil salt to i'sca|«> from tlu; iiilinl o> liiiii i~. «<• mi>|>mI, nut pus-

kiln renin in its malt in;; honso to an- si—id liy a larL'i' nnniliir of |>tr>ons

illicr lliior. wlierc tlicy ovrriMnio an «'m- non li nliicr tlian lii' was, anil IwtltT cilii-

|iliiyi'<> wiirkin;; tliiTi". so that Im f(;ll calfil than a woikiiian in a factory nsii-

iiitii a inarhinc- ami was injniccl, is a ally i-.

(|iic-tiiin for tlio jnry. Ihis, nrirlrrv. •'Innis v. flrmiilr Mills (1S7S) 12(t

Ami/s l/( i-;,»7 Mditiii'i Cn. (isaiii !)2 IMa-s. S4. .'fO Am. I!i'|>. tilil. niriii'iiili).

Wis. Ili4, (1(1 N'. W. 11-.'. In O'Ki'fr. -' Smilh v. I'ciiiiixiilnr r,ir Worku
V. Xi'liiiiKil I'oliliiiii Itnje t(- /'i(;).i- Co. (IH.Sd) (10 .Mich, nol, •>' \. W. (itij

;

lls'.i.-,) C.ti Ci.nn. .'tH, X\ M\. Ml. tin; \<ir Ml.in:ii l'<,rii< ,f llullif'i Mill v.

fonit. whili- (•..nccilin;; that the; <lcfi>ml- Viiuiii r (|s;ij) i;il Jnd. :t(i:t, ;iO .V. K.

iiMl was charjiiNililc with knowliil;.'!' 2'.U ; MrH'iiKiii v. I.(t I'hiln Miii. d
lliat |M>i-(ins an- vnlat ili/iil I>y tin- ac- t'lm lliiir) Cn. (ISSi) II Kcil. ,Siil : W'txl-

liiii <if sti-ani. held, mi dcmniriT, that ini Tiiiic Co. v. l'i,l(J,iiisl.i ( IIMMI) 94
|p|,iiiitilV roiilil not HMiivcr fur injuries HI. .\pp. ('140.

m.-ivid in steamin;.' the edlnrcd pajiiT - Tin; fact that tiir|K'nt inrv into

in (|iii'~tiiin, thft reasons as-i^jned liein;; whieh the s'Tvaiil of a mannlaeliirer nf

lliiil there was an avernu-nt that it. Iionsiheld nli'nsils is n-ipiiied In phinjic?

wore the a]>p<'araneo ftf l)ein,:i poi^otied. spoons jn^t tal^i'n out of l>oiIiii;r j_Tea>e,

or was of a kind in the nianufailure of has never ean;;ht fire will not rclii've

uliiih p(.i-.on was eommonly u>ed:that. the master from liahilily. as the dan-
so far as the emnplaint showed, the ;.'ir of ignition isoiieuliieh ~l Id havo
-erv:iiit"s iiu'ans of detcrmiiiin}; whether Keiqi anticipated liy a pcr-on h.ivin;,' the
tile p:iiMT was poisoned wiis as ^ood as tcchnii-al kno«led;;e which the nianiifae

llie dcfcnilanl's; and that, if this wiTe turer must li.ivc? |Mis..essed. IaiIuh-h v.

rot so, the complaint should have stat- Vinlnil Stiiinpimi I'u. (isiiii) !• -\pp.

C.I the facts which ciin.-tituti><l the dif- Div. 14'>. 41 N'. V. Snpp. '.Kl. .\ nia>

f( icnce lictwcen the |H)sitions of the par- ter is liahle for the death of a srrv.int.

til- ill this rc^iard. Considering; that caused liy an e\plo-ion of e-capiiii; jras,

llic plaintiir here was a youth of only where the place is unsafe and the event
niiictci'ii years of aoi-. this decision idisidutely certain on acciMint of tin' ab-
seiiiis to he an unwarrantably strict ap sence of the m s^my appliances.
plication if the rules of twhnioal plead McIk.Is v. linisli ,( It. Vf<l- '',,. (ISSU)
iiiL'. I'. 11 assuming; that it was exeus- 53 Hun, 137, ti N. V. iSupp. UOl.
:.Mc for Ihu master to be ignorant of

i
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I'nr illjuries iMii,ii|il \i\ lii- fiiilniv I.. t'..iv.(c ill,. rciilN ..f tlic .,| -

iiti'.ii ..( tin- iMiiinil l.!vv~ ulii.-ii I,,' is i,iv,in,i,.,i t,, .•,,iii|„v|,..|i.| ;,,

iMiiMcris JiMMc'. ..v,i, ihon-li „„.li ivMilts mav !«• .,f an iniiisnal ,1,

.

i>rU;:-=- (.•.,ii,|,aiv ra^c vh<>\ in ia,|,..s 17 an. I -JJ, suiini, aial j* 1 \>

post.

,
; '•';.-- ^ '

'"•"• •""""' * '" '"" -'^""1 II linn I., I

.". .\in. v,|., ...l.>. I ,.. ,.x ,n,- „.. .,1,1 iv„-.,„.,l.ly hoiui.l (.. I,;,v.. ..nli, ,
. •

' "l.'l>iK"..il-. :iimI II,., -i,„l .!,,„ ..,1 ll„. i„||„v ,„ ii, ,„..M„i„., .,f ,

"""", '- •' ''"liiMMi,:: .,.1 ,i,ii, |„ ,|„,i;.,., Iv ,.|,,,rj,,. ,1,.. ,„;,,;,||i„ ,
"• '" ••"'I'.-',*"' "h" n-- it I,, |,,|„. li, „> .,f it, ,.|;„„.. ,.,,„| ,|i,i i, 1,1^,.

'.

;r'f , ';";;"• "• j^";;"' ''-•"'" -v .-,,.,.,1,1.. ,.m-,,„ii,„„ f,„- h,,. ,,,„„

K |.. .110, .1 .\i r„l7 „l„.,.. tl.,. ,,l.i„. i„. „r |,y hi;..!,' „i,„U an:i„tT„ , ,-,

111.

aii<t ittlii |- (Mil-.
till «as ,„|,„,.,| |,y ,|„. ..,,,|,„i„„ ,,• a ,„„| ,|„. ,,„,„„,.„, ,.|..„-in.- ,.f ;, ,.„.lM„M,it,. ,„;....„„.. ,1,., .,„ni .,i,t: .allying, n livl.l .•.i.r..M.;itl, a , In. ,,
Oil};!.! III,. ,.,„„|,aiiys ,i,|„ mil I,.,il „i„ ,„, r,„t f,„„i a i„„r,. |„. .,",'>

, : • " I""""- Mia-- (iiar;;,,i vmi,. h. mi our up ii ,111. a -n :nz.im ul„.,v It ua, ,,la,-.-,| |„. „a, ,.s|,. ,- ..i,.,.tK ir ,|... nt , uir.r,-.. I..
"1;.. -!, i

in« tti.. 1,1,.,, .-i,;..,....,! |„.|ati,iu' thy ;:,.-l..,l (., 111,. ,l,.f.„,|aM| 1 1„. lial.ilju ,:

r<.,i,l «.< «,H as ..il,..,-,. I |a„y,.r 1., a,-,i,|, nt fivn, that ,au„.. | t„ j, „

IH.S,.,
.

II,,. ,|,„.,t„,„ 1, „„| «l„.i|„.,- 1,« i„i,„.v ,., iu ,. !,,^ ,,,. ,1,,,,,.,,.' 1

.11(1 hiiy,- kii,.»li.,lv,. ,.f ll„. |.,,iiliar t,.,liii„nv ~l„,n, that li-lit ,|i,
,'.

., :

iiti.,t..,l t., Iiainll,., f„r ,,- ,y,„„.,,„„. „„ 1, fr,.,,, Ii,.. lift i,,:, .l.ai,,. ami .1,. ,.

n tins |,;,,ti,.„lar «..„l,| l„. „„ ..^,.„.,. ,,.,„|,„„ ,,^„| ,„,,.,|i:,| ,„|,|„.^ „|„^,, ,,

Ij.r
til.. ..i.nii.any. I,„t li,.||„., 1 1,., a;,,.,,! I„. „„.,| l.y ||„. ,V„„,.|, „„ ||,ara,thus ,i,ini-l,,l ...lu.lit I,, hav,. I,,...,, „„., Tl,,-,. -h.,,-!.- w,,,. ,„Mi,.,. 1.. t I, f „1

wlH. k.„.w that ,lynaiiiit,. «a,. fr-ni iU ai.l .,f ll„. |..aka-,. „f , l,.,i, i, ,1 v ,,
liatiu-,.. I, ,1.1,. t„ a,-,-i.|,.,,tal ,.xph,-i..Ms tl,.. ,„„l.,,. i„ tl„. ..hain. an,| v,/,v .,i
sii.l, as r.a,,l ii,,t l„. ..nliiiaiily f„r,.s,...,i „„ii,.,, ,|,at if. f,-,,„i aiiv ,.a,iM. , -ri-
'," l";"^"l"l ;!;;.iiii-t. U.. ,u,n!,l. i„. .i,.!,! .nrr, ,1 ,,f ,.|,,iii,'ilv »a,'l M
'"'"',' ""'11'"^' t.,ii,Mi„i,. that. ..ill„.r |„ th,. i„„l,„. tl„. I,.aka....i„i..hi U- '.r
>ai,ll...v ,„• .\n„-ln,„^ l>i„.u thai h„ ll,-i,.„l. i,„| „i,lv t„ .-hai-,. Th,- iin.n-«as s,,!,,,.,!,!,^ th..„. lalH.i.iiur ,1,,.,, t., a .hain. I,„l al-,; l!„. haiili,,.. ,h,u„ ,;
;'•'"-•' - li"-'ll"l.

,
ll„y i„ay. lil I la-f iiMlalii,- ,,.„ I i„„s „f , |„; ,,a,„.. „,,

h,. m..|| th,.|,,„.h,.s. I,av,. ,.i,l,itaiii,..l h.>, |,i„|„.ilv inMilat..,l. «i.!, a ,I,m, ,,
III.' < m.'ii i,l,a thai ,lyiiaMiil,. , hi ,j||, ,.,iiii.|it'"
ii.il Ih! <.\|,l,„l,.,l hut l.y' tl„. .iidiiiary -.s,.,,-,,/ v. ri,ir„,,,, 1/ .f si /• //

iii..tl„.,| .,1 |.,.i-,ii-.si,,n. lint, as «,. havi- f„. ,|s.»l) H:t l,,wa :isil I'l N W ..«i
sai,l. this i,::n.>|-,iM,.,.. if i-n,,nin,.,. it «av ,iaiI,Ma,l ,„„i,,anv 'jiahl',. I,,'

'

.nr , f,"'
!

«^<•"-'.tl„• ..„m|,ai,y. f„r th,,-,- |,h,,v,,. kill,.,! lhi„'ii::h iu , Ii..,,„,. 11,yas a duty r..>tniL' u|M.n it t„ k-i,,«-. as lailiu- 1,. .|,,n,| a.-iiii-t il„.",hii r.l
fa., as It was

I
ihl,. t„ kn,,». tl„. i-hai-- i,-,. h.-i,,^ l,„,.,.,| n|,<.ii ii, i,a.,." ,,1 .1

j...t..i-.,f tl,,. inal-.nal «hi,.h it |,hi,.,.,l in ,.,,i,i, „l,.,,,. ,!„. ',,,,,,,,„ |,.„ ,,,,.,
th,._l,aM,ls „f Its a,u.,.|,ls. ,i„„„ ,j„,, ,„ ,,,„ ,

,. „„, ,,.^^,,,, j„
• MitliiiK V. I.txiisiiiiia Klrrlric l.iiihl ||,„ !,. ai„l »l„.,-,. ill,. 1,1, !, hi- !-

rf /'. fo. llSSm -II I.a. Ann, 'liU. 7 L. !.,,••, ....a-l:.-.! a..v.;v. a!t I-...,,,.!, ,.,,;.

.

K. .\. 1;

lisa auum Engine Co. (ISUlt) 21 U. I

II Si). T'.lil. In l/„raH V r„r- |,r,.x i,iii,|y b.-.-n

'

track).
>l„il
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142. Liability denied because accident could not have been antici-

pated.— Tlic n<^;itivr loiiii i<( ilic il""'lfiii(! uiiiUt (li.scussiiMi nmv In-

>i:iiiil ill il.s iiinsi ^iiicimI t'.>riii iin fiilliiW!*: "A jx'iv'in is imt . . .

iiii-wcniiili' lit law for a I'iiilmc t>i avert or avoid [x-ril tiiat coiilil net,

|i;i\c Ihcii t'l'H-rin l.v uiic in likf cirniiMMani'c-', and in tlic cNciviM'

..I' -nrli cari- as umild iw cliaractcrisiii' ut' a prndcnt iktsdh s<> cit-

iKiird."' In otiici' word-, it is in. I. iiciilip-ii'M- to fail to |>ri-viil(' apiin-l

:iii iici'idcnt of sncli a iialuiv that iioliodv conid liavc forcscrn it. ami

iliii no |irndrncc conld have aiiliiMpatid llic lucd of piardini; apiinst

il.- .\f!('r an ai-i-idcnt lias occnrnil it may lie casv to sec what wonld

liMVc iircvcnti d it; Iml liial, of itself, does not jirove nor teiul to provo

tli;il reasonal'le or ordinarv eare wonld lia\e antiidpated and provided

:i:::iiii^t it.-' 'i'liis rnle. like llie one slated in !; l-'il, iiiilr, is sonietinies

niiiier illopieally assoeialed with another which is of iniicli wider

>.'fu\ viz., that a master does not insure his senant's safety.'*

'Tiiniir V. (Iiihlshdpii l.iiiiilnr Co
(IS'.ili) lin N. ('. .IHT. M S. K. J.t.

'A<r>> V. /)<• I'lishn ,( I). SiKnir l''f.

I-;. MSIHM iL'.l N. V. .>(». -J."' N. !•:. 1071.

t;initln\'tT'i iiF" iif»1 "li;iMr Inr ;ii-fi(!i-iit^

iMiiirriii;; liv wliicli iiijiiv cii-iu-. wlini

kill iilid rx|Miii'ni'i' il.- mil iiMr to

fill !• mill avi)icl llii-in." Tnhilu, I', it-

11. /.'. ro. V. ViiiiiKii (is7:ti iw 111. ."(iJa.

A iMilniiiil diinp^iMy "i-t nut ii'i|iiiri'(l to

imuili. ajrainsl nil -iicli iiiifim-'n-ii iic-

li.l. iiN i-r iTii«fcirliini'< a- I'oiiM not 1m?

:i\. rti-il liy the utiiMi-t diliL'rlin- in the

iii.iii.ipi-liiciit of (lie roul." /.•i;n'.Mi//<-

,( V. It. ««.. V. rUhirii listili) t! I'.ii-li.

-"Tl. W .\in. Die. tll^n-. to tin -aiiii' illVi-t

>.-,. Si,„ii:,l V. Il'lll (ISS4I -V! Midi.

•JTl. IH \. W. S12; l-.chiinit v. /,'.,ie//i

ilssii .-,:l Mirli. 21-2. IS \. \V. TS.-,:

Trinixi I'nuiilii Ijiiiiliir I'll. V. Ihiihnm
ilsii.''i 8.> T.^x. .-.•;. lltS. \V. 11)12: //»/-

;m V. Ihniiiiii (ISIHii til! III. .\i)|..
tSI:

li.i .V, ;„„/. V. iiiilUniiii ils'.iTi i.-,:i \.

S J-). tr V. K. :!0'-'r //.,v/, M.s V. Shir-
in! llS!)(ll .".7 llllll. :!SI), III \. Y. Sll|>|l.

y.K: fii^h.n V. Ilullililll it-
'/'. ''. /'. '„.

I Iss I :!!! l-'cil. Ci.'. It i^ irrcr to

rliiu;;'- a jury tliiit A nia-^tri >\li(i iiiivlit

li.ivc Vtiin'ii. liy till' ii-i.' '* ordinary
i-;\r.' :mi(1 dili'.'i'nrc. t;iat :: i""! fnrni-'licd

lii^ <irvant fur ii^c '.viii di-tntivc is lia-

I'll' for !tii- iniiiry r'siiltini; from its

II-'-. irn-|i'-itiw of any [irolialiility of

liirin (ir danucr in ii-iinii it." l.illh'

/.'•"/, <( n. a. i;. <;, v. /»»/?'.v Msso)
'!-'i Ark. (;n2. f"nni|iiirc the stalcniriit

tluit ilii-ri- may iir ili'fi'cis. and tiii'~i-

iniiy liavc iMt-n liiiown. and vi't tlii-y

may liavu btm such as no amount of

oaro and raiilion on the part of ttio Pin-

|dnyrr wiiiiM lia\'i' di-clo-itMl to he dan-
j;rrniw. ami tli.it slionld tiiivc liis-n

^'iiai'lc'l !i;.'aiii»t a-i daiii;i'roii-». MurriH

V. Uhir-iiii I ISTTi I III, App. ."ilO.

' fi.iisi lliliilid Ciiiil I'll. V. Srliilhr

||S!I2I 12 111. .\|>p. til!». Itl .Vi./iin V.

Sliirl.lr I is:; I
.•? .\lo. App. .100. tlu- the-

ory of plaintiir was that a plank in a
scilfold -lid or worked olf from its sup-

(Mirts. and that tin- injury was tliim

caiisi'il: and il was ri'iisoiic-<l that if llin

plank had ln'.'U naih-il to tlit> scantlinL's.

it would n<it liavi- workfd oflT. Tho
I'oiirt. howcM-r. said: 'There is a pliiin

di-timlion lietwecn the snygestion of a
|ui.-.ilde jiri-eiiiition hy wliieh an injury

inijiht prolialdy have tieen avoided, and
the adducing' of i-videnrewliielishowsthat

the injury was oaiisid l>y nejjliv'enon of

the defendants. I'roliahly. soareely a
mishap oeeiirs where the wisdom whieli

(i>nies after the evi'nt e:innot suc^'i-st

some e\|»>dient hy whirh. through the

e\er(i-e of a more alnind irit eaiition. the

iicideiit iiii'.;lit h.ive lieoii |>revent(^l."

' In Uiul IHrrr ,( /,. f.'. /,'. Cn. v. Urn-
hi,- (Is.m;) r, Ohio St. .itl. fir .\m. Dec.

.'!I2. it was said of a hazardous oniploy-

mint that the employer diM's not insure

nL'aii'st aeeident. or those unfori-seen

P'-rils whieli due and proi>er rare and
dilijieiiee eannot. provide a^'ain-t.. Iiiju

ries from aeeideiits whieli the utmost
stri'teh of human skill and foris»i^'ht

eannot luovide a^'iiinst are ineident to

ail silii;Mions mid eonditii'U- in lif<>-

So. in Chirokir rf /'. Cual <f Min. i'o.

V. Uritlon (1896) 3 Kan. App. 292, 45

mm'
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'°* M A.STi:u AND SKRVANT.

Tho cas.M in will,.}, PXfMisal)l<- tionantioipntion of tho .... , ,.,

cmis,.,| III,. a.M'i.I.nt has U.,,, inf.-nr.l, n» a iiintU-r of luw, mny .

Mh.Ml m..l,.r s..v,.ral .litrcvnt lira-ls. iri.li.-ntivo of tho si^vial ol...„. , .

ot imi)rol)ahiliiv .sii-t..st.'.l hv tho fa.-i.s in cvi.l.'iire.
''"!"• '•"lie. |.ti,.n ..f an ..x.-usalplo .lunaiitiVipatin,, ..f the <.vont whi.l,

"Iti'HHirlv .-auMMl tho inji.rv has U.,.„ r.li,.,! „n. as a ^., ,,.1 f„r .|-n>
Hiir tlK. ,„aM..r"H lial.ilitv. in ...v. ral nis... vvh.-.v he had ,... l<no«lc^...
•i.-tnal^or .•..„s,rn,.tiv.., „f the, ,...n.liti,.ns which crvauM tl.c nhnort, .!

r-nls. 1„ a lo^r.oal |H,i„t „f view, this inodo of .jcaling with
}'»<-. 1(10. it „,„ ,„i,| ,),„, ,,„. „,„^,,,^
'• II'

t ;iii iii-iir.T HKiiiri-t "iiiif.ir.Hwn
iiiiiilnits. '

/.''.'/'". ./. ,f r. If. Cn. V. M„l,iniu
Mh-M) ,-,!) Ill \|,|, ,,j (iiii.>X|«vI.n| »n„7 r„„.v/r fo (|S'r,i N" ll„„ i.,

Sllr

\. W. S'.M (pnKin.cr h.-I.l to li,iv,. ,„
i-iiin...! thf ii,k of nil im.-x|M.rt.Ml. im
il-iiiil. iiimI iiiir\|.Iiiin,..l fiiihir.. of ih,.
lur hnikm to work l : Uanitisi, v. ( .,(

or.Irr
: A-/«„„ v. (//,„ /„,„;. ,.,/,••

tl/,,,7 r„. liHHH) 21t I'-,.,!, sto (,|,.f„.t
li"l ^i|>|>iiii'nl till iifiiT n.iiilnit) • !',„
iihf.t,„i V. llirn Mhi. ,f \l,ll r... (IS'l-,)
4 (•._(•. A. 4!«2. W I-. S. Ap,., H.l. ,17

'''*'• •'"' 'I'll' WMT is iiiit nniliv of
Tl.;;li(.,.|li.. loHiinl ill! rlll|>lc>vi'<- cll.'-i.-cil
III tiiiilM-riiiy .III ,.Mln. in i,.»iMvrt,7 u
iimsH of youLv which it, fonnmn iiii.l
iiiH.th.r .innlc.y.v hivc. liiit an hour h.-
fori- lU full. vi;-oroii^lv

, . . . n<\|il<i(l(>(l oil. 1

1

Ill a r'M'k in wlii.h |>laintiir wn, onl. i, I

to drill hoh.M. th.- fart that the .h.,,.,.
I-. Ih.-r.- not l»i,i« <liii> to «nv ii.-liy. ni",.

on till- (>ni|ilovir\ pari); In D.I s.

,

nun- V. Iliilliiniii IISII") in.'l \. V •;(
17 \. K. MOS. It.vcuini; (Isfi:,) ;'iir'\

y Sii|.p. IlL't. th.- plaintiir was kill. I

I'.v tho fall of n mass of i-nrth uM.'i
«iipp<-<l into a tii'iii'h hi- wns .n^.M-.l m
ili;.'U'iii« for :i rontractor. I hr

"

'^^'-

"

1- .ii^^i/":";r:r„i;: t:: i:Zu;!^xiz:\^;::i±i, :;:,:
.1.. was imTfly on tho frion,,,! (jiat the
lorciiian was liouml to iisi- soinrtliinL'
im.r<- than a pick to test tho „|ilion
of the roofi; rlirnil.ri rf /• f,,,,/ ,(.

I!/,"'
.'-"..'• "',"'""" "^"'" • ^"" \|r- fwiilanf,

•jK. 4.. I'ac. 100 (no lialillitv for •mV "

tmesis n aiciilcnts" ironi th.-'acliMii of
Iho weather, or the iiiiaiilicipaica slip-
pilitf of ,nirlh. elp.. fr,,,,, the walls or
roof of a mine): lh,li, \. Mrxnml.r
'^niith d SijiiH (;i,i„l Co. (|sii:t) {•,<)

III'". 77, 23 X. V, Supp. 2(!!l (weaver
lnnire.1 by a wire llyiiij; out of a car-
Jiet loom cannot recover of her piii-
plo.vcr. where it a|i|HMrs that tliere was
no lack of iiis|„,.|i„n and no defects in
the wire, and that, in spite of the ^'reat-
est care, wires would l!v out. to the
kiiowl.d;.'o of such weaver, wlinse diilv
it was to watch and r. place them), hi
liilHtiilitit Tioi Line V. ./(i,;,hsiii, (IHJISi
84 111 App. nst nireinan on a tu

he was workiinf and oiip which had 1 .„
exiavalid for the c:„„.tructioii .f ,,

sewer some yean li. Mie. hut tl m-i
eiK'e of which ^,a.^ not k:iown to the ,|..

ep in s,> fir as he mi ht
he dis-iii. d to h»-e I .id constnicllx.. i,„
tice from the fa. t tni.' there were -n
cral calih lin-ins next the cuili fnin
winch pipes led into tlii> Rewcr. I), |. :i,l

ant had providisl appliances f.,r ~l.. rin -

lip the trench, and had iiisini,t,,| >,',

emplo.veis^ to use them at on. ,,,„
tlii-ir discovcrinj; any cra.'k in th. -il -

of the trench shoHiiij; a teii.lin. v in
collapse. A careful watch ha.l ',.1-..

' II l^i'l't. nnd nothin;; hail h.cii ,1,

s. rv.sl whh'h indicated th.- appr...i. lii.

c.itastn.phe. Xor had the ,ivil .„ .,"

n-s-r appointeil t.) su|><-rinten<l tl n
Iract.ir's work seen aiivthiii;; win, m
illcalc.l that the hanks «,.r,. |i,|,|,.

PXiM>sed to daiifier) ; Wliiihii v. Michi
V'ln C. n. Co. (1897) 114 Mich. 512, 72

I'rihcul (18!14) 75 IIuii, 4.'!7. 27 V
Supp. 490. In nn acti<tion against

V.

ilv
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I'li.-f^ as llmsi- rill i| in tjic unir is dniilil !">s |N'niii>sil)li . |!iii ji m-oiiis

Mm|ilcr t'» n-fer tit.- ma.M. r'.-, lial.iliiv diirctly tu tlic fiiiiiljiiiii'iitiil

]ii'iiii-i|il(' ( \|ilaitii'<i ill )i
Iji'i, iitilt .

143. Matter not bound to •nticipate infliction of injuriei by simple
initrumentalities.— |„ ,,ii.' (mm- ih. |...iii..i, i.,kcii was tlial a iiia«l.T

lias iio reason I., aiitiripaii' injnrv a- ilir n siilt i.f tlic um- nf n Mni|>lc

"I'l'lii '• h "" '•x|Mri.iin ,! WMi-kniaii.' Cndi r su'-li cirriini^taipi-..,,,

Imucvcf, the |irr('( riildi- cunfciil i..n mi'Iih railiir t-i lii- (hat. the ina.-*

i.r\ fii'i'iloin fmiii liiiMlity sIjoiiM Im- rcicrrv.l tu lln- .iln ii.iH diarai-
i.r <>( lla liarigcr. miil the m rxant's |.iTMniic.| aci-.|.taiii-f ..f tlic risk,

..r capacity fi.r {(rntcciin;; liiiii>clf, Sc-.> <'lia|>ti is iv. hikI vii.. ((/,/,.

144. Master not bound to anticipate accident* resulting from the
unuiual mental or physical defect* of employees.— Ill t|„. iil.>cii,.o ..f

-iiiMiliiiiL' t"i put hiiii nil Ills ciianl. an (•iii|il..\<r is intitlcil tu con-
iliicf liis l.ii-iiicss on till' assniii|iiio(i tliiit the ininfal, nirvmi.. iinil

"tliiT pliysiciil ch.iracli ri-iii> of jiis iniplnviTs jn-c not iiialciijillv ijif

t'lciil (rniii ihos<' of oi'iliiiiirv pi isoiis of iheir ai.'i' ami sex.'

145. Exceptional character of accident, how far an element negativ-

fur injiiiirs niiKnl In iin i.|ii|i|Myi'i- I'li

-M-1-.I in ilit'^'iii^.' a licmli. the f.iVl iluit
in MMi'iniiiii. who \mi» iliainiKiii uf lln-

-''«ii < iiiillic. mill liy tiihli' II liiilii-i.

l"l'l (III- fiin-iii.iii I.I full. 1 1 niilinl
Ih.it 111.' (rifirli ni'.ijiil -hfniliiti;;. i|j,|

iii.t -hiiw th.it till- iniiili iliil ihihI
-lii-iilhiny. «r that tliiTi- \\iis iiny a|i|iiir

i-tit il,iiii.Ti : tin. iii...iiMHr anil lnii'inaii
liaviii;; cliai^'i- uf tin- work ln'iiia '•"in-
I'll. Ill an. I i\|.riirinnl in th,. inii-triir-
liiii of Miili tii'iiilii's. I,nil II V. 'ill-

ilhliiini UMiioi .-.r, .\|>p. l)iv. .".J.">. liT

\. V. Siij,|i. 4s:i. In (^„;,i,i V, llnirit
il!"Hl| 4!» A].).. Div. •i:i\. ti.l \. V,
•"iiliji :;:i.">. it was lirl.l iiliri',. jinlycs
|li"i'iitiiii.>l that tlir ill f|.|ii|;.iit w'li.s. tu
.1 inntli-r ii' Ian. in.| iiijjli;;. iit in omil
linir III sliori- a Ininli. wh.i,. the i-vi

'lull I' wa- that his siiiifrinli-Tiilriit ami
ihi. ,n-in...T nf tin- litv f,,r wlii h h.'

'ill.
I

iLllli ,l..il til lliL' flu- livii.-h h;. '

l'"t!i i'\,ii.!iri.il it iinil |>riiTi(Minriil sli,.i

III!-' 1.
1

1.1- iiiinrri-ssiry; that, ill tin- i.|.iii

I'll il ,ill Ihi' «ilii.'«si.s who hail any I'X-

i"'''' in such Work, im kIkmIh^'' was
"iii's-.iry; ami that tlii'ii- was iii.rhiii"
in till- nahiri' of the -oil whiih ^wji-r-i-
i-.l till' ,h.|._,,.|. „f a i'olla|i-i' of the ,i,l,.<
'if Ih.- ti.ji.li; ami that, ii|i to tin- tiini"
"f till' Miiiili'iit. ttiiTi' wci-.' mi in.lii'a
!: :;. ,.f .'..,. ,-xi4rnr,> of til,- .'omhli.ill>
wlmli ri'ally cans,.,! it. ,.:.. thi- .li»in-
Irer.tii.n of ihi. M.il. proiliii'.Hl l.v tho
iiiiii-in,,. whicli hail -wpiitcil fro'm an

Vol. I. M. 4 S.-20,

olil water |>i|ir, ."i feet iiwav frnni the
tnnih.

I'laiiitiir. an iis.i^lant to the n|ieralor
of a lliaehine l|.ie.| fur riitliii). iloll. was
stamliiij; at the iiiaehine |Millin).' «iia|i
ii'oii out of a hi i|i. ami [daiin;,' it vi
•IS to 1 iimniiiilly rcarheil l.y the
o|ii'ralor. While iloinv this the'i)|iir
ator |ia I lieliimi jilaintiir ami -tarteij
the niai'hini'. Within two -iioirU afli-r
the operator pa^..iil luliinil him, plain-
liir siiiinMe.| ami plaie.l his hamN he-
IvMin the ulnars of the iiiaehine. there
liy I'-ilii; hi> tin;.'i-rs, Mehl, that it was
nut iieyli'j.ni '• oii the part of the o|Mra-
lor to «tart the maehine withoiil notiee
to plaintiir. liliinr v. AH/iv./v litii
Hull if \iii I'll. (litiitM i.-,.'i M,, :)..; -,:,

S. U. SS.

'Ill, nil II V. IHiitu Hi.llir Mill Vn
ilsusi lis Wis, 407. 7J \. \V. !i| (jiirv
uriiii;.'ly tohi that a laihler without
spikes to |iri'Veiit it from sli|ipin;; was
ilefeitivel.

'I'liilin V. fiiifrimrl; ilsn.->i (i."> 111.

.\pp. 171 (owner of a hlast fiirnara is

not liaMe for injuries to an employee
from the inhalation of iras tiot suHiciint
in ipiantily to aHeil an orilinary man.
liiiaii-e the lung's of «ui h eiiiployle were
oMT-ensitive from previous illnessl;
Hiill.i V. .M/;.OK.v<. /(. it S. >. K, ro.
(|Hli;i) Oil iliin. '.'l, 2^ S. V. Siipp. 4">S

(railway eompany nut lialile wlinre a
youth sevonli-t-n years of a^, wlio

'a
ill

i M
ii m
if M
^\ i^

'
9'!

1

1



.-HXt M \>TK1, \\l) .sKI!\ ANT. [i ii\f

ing: ft duty to anticipate it—
I Si. il-.. ,.,,i,fliiv|,,ii .,!' • ll1..(/./..i

A jtriiiri|.|c l'ri'.|ii.'iii,h iii'plic .1 i- iImI, m n ri.iin -ijHi-. ..f i|ic . \iiIi-iM-, ,

ii C'liiri ir, I'liiillol III ilifliiii', a- it iikiIIii- m| Liw, iIuI iIic i'iii.i-lri.| i

in t|ir>-ii..ii. iliiMi;jl, :i mii'iiimI iukI p'l-silili n-iilt ..f tin- ('.ni.tiii..;

wliiili cNJ-ii il, \v:is s<>"iMrc iiiicl |i. '-iilinr,"' ui' Ml I ir "iuii>ii •• ilic nii'

.

cif unliiiMrv t\|«riciirf,"-' m- "..iil nf llji' « imkhi coiir,!',"' ilmi tl,.

lli;l>tiT ciillhi lint. rciiwiliMlilv In- c.siiiiMiil ti< cciiiilllcl. Ili» lill«iMfss i:i

hiicli a iiiiiniii r ns tu I'liiiiinati- tli<> ri«k i,( its iiiTfiicc. His iiiii,li:i

Kility i-i ii>«imic'l t" !«• u < Iii-iixc intVrciicf I'imiii llic |ii-iiiiM|.lr tl, i

(iniiiiiirv (MIC (Ims niii rii|iiiir tliMi ivcrv |iu>>ililc (•unlinp'iicv iin

U' ii?iiici|'iitr' iiikI irniiiilicl M'^iiiii^t, Iml ciilv micIi ii- iii'<' liki-ly Ic .

f'lir."' It scfms I'jjrly m|i(ii |>i i|ii( •.ii..ii, w licilicr nt Icnst .si«iiic i.f ih.

ixirtinilar iipi'lii-aii.n- <•( ilijs I'liin-iplc lU, not, u\ci--ic[» tlif |>niiK r

liiiiils of llic |».\vt r I.f a (ml t^i ijniw iiil'cniici - n{ fact.' It, i-, .
i

lia<l fii:iii.i(;t(l ft swihli fur two iinil a (-iTVnnf o( ii riiilwjy oniii|ii(ny «tiiiik
liiilf iih'IiiIk. «u^* -iidiiiiily -ci/itl. on jim in the lyo l>y it llnki- i.f jpiiikii. i

'

• iii;(-iiiii wlii-ii i> tti(iii «,(» ii|p|iiiiiii !lill^' Iri'in n -wKL'i' W'ikiil iiti liv nlhir -
i

Allir'll -llilllil JKIVl- liii'll lii|>l III) till- illlt-< Jliil «llii\\ll li> ll:ivi' llc( II III :\\,-,

iiiiiifi liMii,. witli llic iiii«t;ikrM i'liii Itiiit ii'inliiidii > ; il'iii:ill v. I'll in ir Ih
till' .v\itcli \\;i- Jit wiiiiiv. iiiiil. ..II til.' ('... I I SHIM |»s KihI. |!>2 (•.(•r\.iiii ii

illl|illl<.i' III' ||ii> iiii.lli. lit. tiirilr.llli.' l.'Vi'l jiili'il liy A f/ill l<'.'<'i\.'i| ill 1 1. 111.'.. II, I

-.1 .1-. Ill -11. 1 till- Ii liii iMitii 11 -iiljii;..) : iif III.- Iiicikiiii.' i>f II wr.ii.il will. v\hi

Ufiiilii III Stiiini l.iiiiiiihii I'll. V. J)iiiiiii lie Hj, -.ii'S. iii'j Kii iiiiIj): |/<,.,i. ,

(isiHii i;ii|., .iii.i. (^iiiInt, :, It, 1!. lui (,';../( \,iithir,i It rii. (isii;) n: w,,-
(iiii|>lii\. T wli.i »iiir..iiiii|.. hii »(n,iiit-< :i!'l. till \. U . llllM iLiMkriiiMii w.i. n,

Willi nil till- (.1.1 Mini. Ill- wliiili liiiiiNiii iiiir.1 Hliiii- <'iiii|iliii..' ciu*, iiwiiijf I., til,.

Inrrsiylit iMii iiMliir.iil.v -ir.'y.-t i- tint liict tlmt a i>|iiiii| i.f -iimki' of iiiin.ii,:

iiiilili- fill nil injury i.-iiiliiii; fr.nii .i.ii-ily Imil -illlrl ,in tlic Iri.k fi.

|«liytii-nl ««.:ikni'«-'. ii-. wliirr tin- liiiii.l tin' |>i-»;iyi' of n Iriiiiit; Wiilninh, m I

of 11 t'irl i|r..|i- iiili. nn ii|i.iiiii;; m.! ,f /'. /,'. r... v. /...i/.-.' (iSSTi 112 In'

(•imii-« ill C'tiliirt with n li.:iliil mlliT. (nt II \. |;. •t<)|
( |i.|.i.'ni|ili wii

l>i'<;iii-i' sin- lii-.nni.- iiti. .ni-i hiiii »liili. •.litnk tin- hi-n.l of nn iinii-nillv i,

her hiitiil \MH ri-tim; .iM-r -inh ii(iiii I r.iki'innii -tiinilin;.' nn llin lii|i . i

inu', tliriiin.'li Iniviiiy;; to work willi lii'iL'lit iMr wlii.li \\:i- -unn-wliit ..<.:

cnl f.io.h. III.- .ir.liniiiy li.-ii;lil. imi tin- l.l..v\ i.i. .

' i'lir.iv II-.. I in MrXiilhi v. Sninii the iii-iilntor of lli.. trl|.i;i.i|ili
i

.'.

nnh. I', tf II. A*. Co. ilS'Mii Hll Cm. -JliJ. , -.111-111;. tin- vvirc to f.ill Mini loii .1'.,
•

12 S. v.. :i.-.l. III,. IiihIv of III,. ili-i-MJ.-ni. «lio -iiK.i, ,,

'I'lirii-p iKPil in .Mli.'iliii V('l- ''"- v. ||i.. lim' of dntv. mi m Hat i-.ir .11 ;i -1!

Mcrurmirk (IHS.S) IIS l»;i. .'.l!!. 12 .\tl. liii.k. ilrMi-int; >iiin fr.iiii tin- .Mr n. :

-"''•
1-,-iii-iii;.' in-tinl ili'Mtlii; Sihiill: \. i'

' I'hrnso u«cil In Sclmlt: v. Chkiuio rf ,,(.;,, ,( V. 11. /,'. <•„. (|s><;i i;T \\i.

.V. »•. A', r.,. ilHST) tiT W i-<. (111!, r>S tiifi. .-,s .\iii. i!,-|.. HSI. :i| N. w . ::.:!

Am. Rep. »<H1. .11 \. W . ;!2|. linjnrv ni-.-iv.-l l.v m Iriok « .' .

* Wrfi'ir V. Ihi, iii/ii I'. I. <f /'. A*. Cn. «|io. w|,i|,. ^iMniiimj li.--i.l.- tin- iii. , i

(IS'.m S3 Iowa, tilli. K! I.. U. .\. S17. mIIow m tr.iin to pM--^. h.i- -I in. I,
'•

r.O N. W. 20!>. -11 i- ,1 niii-t.-r'- .Inly |.i.Mr of .•n.il wliii-h fi-M from in. >
:

to minril u »<r\Mnt :iL'iiii-t |>ro!i,ilili'. .|.-rl : l.nirlis^ v. I.nilnlr f/ii.v/:.-/:/ (

Ini* not n;;Miii-t mII |mi— ihl,.. .I,ini.'rr*." (isiis) 72 .\I... \|«|> (IT!) iin.i-i-i ii

'

l.iiirlist V. ImiIhIi llii-hiihl Cu. (ISIISi In ninl to mil ii-ip.ilc tlnit n liri.-k i."-;'

72 Mo. .\|il>. i!7!l: Ihiu- v. Hniilnnl fmil ImiIi'. wliii-li In- iliriits hi* siTv.iiil !

<•<>. (ISS'I: V>..\ ;? '•.•lit. IIi-p. :!«!'. o.-ni-IrMti- for «In- pM^ii.w of .•:.

"In tln> foll.Hi.iL- -' ...
.l.-iiioil: Mr\iillit \. Sii

ri'i-.iv.'rv \VM< .inl.iiiM wMti'r. ami tliat. tl ii> w.ili r 1-1

iih. /' if 11. |>oi-oiioiis mill likniv to tinil it-* w.i\ in'

II. Co. (IS'.tO) 8(i {•..<. 2112, 12 S. I-:. ;i.-.l II.,. si-rviinf.-* sliocs and injuria liiim
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'•"ii'-'- •!"• "I" II '" 'li^imt. tliiit iIj.' imlii .hi i tliiif iiui_\ li. pivili-

:U,i ..('
11 .iiii.,ip.).|M uliM-li IV-. ill, Cr.,!,, ail "iK-i ,,r (i,„l" j, M\(-

Ihitnilv |)r".ii..iiMi'( I t.. uiii-iMiil )i
|

. r(iiii.t..rv <'<.iii'lii-i..ii lliit it mtv
mil wli.i li.i- iNi'ii ii.jin-til |i\ it ('iMiiK.I !)«

I
«Tiiiitf.-l t.i.'l.iini iUi\ in-

..'• iniiiiv." Aii.l ir i- at... s. III. .1 ti\ ill' aiilli..i'iii. , i|i,|! iliir.. iir.M i li.r

iMii!-. I III- !•( Mill ..(' 1 1 |M.riili.,|. .,1' |i|i\.i,Ml 1,1 ,-, whi.li, ill.. null iJi.v

iii.ix ii..| I*. 11. Is ..( «i.,.| ill ill.' |.rliiii..iil H-II-. , iia|>|ii'ii Ml inrii .|i(,.|iiK

'liai it is |.r. ji, I- t.. Ii..|,l. as a iiialUT ..f law, that a |mt-mi|i umv, willi-

. .t iiii-iin-ini: ili< iiii|iiii; i inn ,,(' iiipli;;(.|ic.., .•..n.iii.t liis utTairs on ilio

,i-.iiiii|.|ii.ii that I: \ u ill ii..| liiii.pi'ii at all."

A... I V. \>ir ).,,;., /,. /;. ,f It i( ,;,. |,|..\.«- f..r iiiiiirv f« J.N .-v... cnw-i-l l.v
lis;:, till lliii. .:!. :.';t \. V. Vii|.|.. I'.s l,.i.l.ri.. in .In-i |,,,n. un' ir..ii r.iilii, .

il.t.il-.rimn -ii i.t. Uy ii l.,|.|.'i..|| , from » lij.^i. in imi..i,, , , .,f tli.. .|,iii..'.m'
|..-Mii.- .iir. l.iih Wii- .l.-iyiLHl to 111 lii< H.i^ li"ii>\i(i;j nii ,i. . iiniiilil imi" i.f
l.i» 111, '.T, Liijir thiiii <li.- i-,il- f... "I .hi. '.I 1,1 1. w|i,.|,. |.„. ,i|,,t (,,„„ Hi..
(..I- |il . »liil. r..iiiiiliii/ .iitM-.. ., 1.1 riiiliii',' -. it|.-,| „wr tli.- .Lirliin... f,,,,-,.
.ihiili w.i* |iii.(.. il> .|.\i-...| ;iii,| in ..n.i liaii.N iif aliuiil ilfi,.,n .,ihir i»r"
.|..l..l. I, III -11. 1, 1..Illy \\.iiki..l <il .in.i -..t -, liiil .li.l iii.t 11, I... lli.iM. Ill), I it
-tnii-k til.' < i' •.,• «li.-if till- I., ik.'ipiiiii is n.it -Ii.hm r,,i ,1 „ ;m ,y,-r \y,i»t<-
•.\.i-'. III .1 ,,iM. Hi,.rc ii liiMkiiMiiii fril l.ii,,.\ii III ,. ,|ii.,. ihiiirv. III! ill V.
ml.

I ;i iMiil.- Liiiiiil liili. rLiiiilin;; iiir< Si-' i ( lS!Mi ;s \t,> y|.|i.':i:i -n,, ,niirt
'' ' I'l' »ll.r.' it HiM M..I IIMllI fur llil,- .lliMJ l(„. I,, I! vi„^. .l,,|,.„|,.ril, ..f
11 ,111- Ii, »li,|.. Ill Ifl -.,„|: -ill,,! II ||. , |„.|.|| |,t,, , lipi.li, iilil.i li, 11,1,

I nil,, .1,1 r.,lli|i;lliy -'li.llhi Jllll ii iji.ll i' i ,, - •'lliil ,. hh' >,.r I,;..,,,,.,,, !„.

ih.il 11 tniiii limy, fi i .,1,111.. in'ci

—

.,ry fur,., mi,! »:,i,|, ,., jt . , 'in-,, 1,1 1,
|,iii| '-.•. I,.. .|.,|,|„,| at a |,|.„.,. „(|„.V ,i„-|i 11, ,i.>. I,, ,i,,|,,. ,!i, ,.,,,,. I,,

ll.lll 111.' II-IIUI -l,,|l|lill;.' |ll.|. ,.. is |H,. ||(.||f 1|„.|| ,,, ;.,i ,| ,,, ,, j,

il.l\ ini..; I. Ill .11 wliiit |.l ii-i- iMiiiiiii I,.- in;, at all. .iiiiiii.i • ,1, ||,,.

..iiti, i|..il.-.!. mill iliiTi.|i,ri- llii'V. Ill ll... of yiMi-- il .1.1.- Ill,,,, 1. |iiiii,-i, ,.,,,,

I

f i.r.liii.iry ilili..-.' . an- ii.,l ;.'ri,iiii,| f,.r 11 1 !, ir:..|. ,,1 .,,-...lj.j n. • in" i,.,|

as .v.. Inn.. »ai,l. Ii. |,l.iiik fi.r,~. i-in- i|, |«,-il,|,. Iia|,|.. nin;;, ami
.v.-n '.ii.1-,. iir oattli- hmm.] ai,i| Imv.^ jrnar.liiiur iii.':iiii-l lliaf 1,, .u- r,.i,iin-
lli,' «li..|.. iiM.k .» ;;ii,iri|,-,| a- II. |»r.'- (.'i-iin,' Hiihlull y_ 1 ,.„,' ,-, (IssTi
Mill ,ii-,i.!.nls to ,-iii|iliiy,-.-." h". >: l(U V V. |;i|. ".s .\iit. lli-i, ,V" jo \
r, (/,„.,„,,, I! I if r If. (•„. (|ss|. ,;.-, y s.-,s. Sn- al-.i n.it.. •;. 1,,/,,, Si, nil.
l.m... -'it. J.'ll. r.l \,u l;.-;.. .-., .'I N. W. „f III,- r.l-i- illll-ll .tin;; llii- ,M.j„| ,,f

'
i»il»-',v ...iii|Kiny I- iii.t iK.unil virw miyiil. a|.|. ir.ii' Iv. 1.1 1,|. t.i.-iii.,|

I.. ;iiiii,i|ial.. that tin- l.riMkiti:,. of a raili,.|- to tin- 11,11, ,|'.| inn ,li-,ii„,.,| i„"
ul.i-- lulu, ami »ah.' .l.-iii i,f an aiit.i siil.till.. .\, .vh;.,,(. tliaii to lli.ii i,f i-v.
•itir liiliriiati.r will 1.., ir ai ,1 tiini' tnnn- iin|ir.iliiil,ility.
.Ii.'ii till- «•, niliiiMil lira! I.f Hi.' .lay anil 'r„„l,.„ v. O ./.,i, Slu.rl l.im ,( V

,.l llii. l„ij|ir will r.ii.lir i.iliii^- l.v liaii.l V. /,', (•„. (jsii:!, •>.•! Or 4<|.| •(>
j'l,.'

'','"';" •">•'"''"'" V. (7, „.„„; .f V .•;.: iiailn.a.l ii.iiif.aMV ni-l" lialTli. ii,r

'.'..'" '7^' '"•'' '""^- "'• "•' ^' |...-..i,.il iniiiiii.s ..aii-i^l liv till. iVllin..

, ;• ^ kil".rrr will.. «|,i!.- nii.vlii;; ,,f a l.ri.l'j,-. i,« ini; I., ,111 iiii'ii„ial fiv-lnt
- ••ir; I..-H1,- a r,,iisliiirii,.n ,.ar im a |.ri,ili I l,v an iin|.i.T..,li.Til,.,l st,,niii-
'1 ,k. Inn,:: l.> stop it willi a rrowliar. tlnln kI;,,. II. rf .v. |. /.'. c, y /(„„.
1- itiMiiy,! liy ||ii. |„ir striking' a (m.-i 4 i, !s lls'iji 1 Tr\ Civ. Api. i?)., -Ml S
f.'t M'jli ai„l 2 f.it fi..ni tin- rail, i-an- W fl.V, i-iniilar la,t,i.
111,1 l„,l,| till. „,.,|,,,,,..r jialij,, f„r ,:,,„,. : s,.|. III„U, v. ll,rmi,Hil,.,,„ W.ilir-
|ii."-'. on 111.- tl„i,ry lliat Ihr i-iiitii,,, of nurl.-ir,,. i|s.-,i;) 1! Km-j, 7s| -'.-,1

|..-t on III.- j.ii-iiiliMi.' .lay for tli." .1. K\iii. N'. S. lMl'. •_• .liir \ .s ;t:i:|

j.ril

.t„-.|

, A, 1,1-,- ,

II jiiii,,!.

1!

j,,,!,,,,.,- i.f^a l.-ni|.oniiy calll.. ;;ai.. (iinii-iially srvin- fn.-l Imr-t wat.-r
"i'^--! '"_!i-.^""-' l-iitf t!:,-M-.-f, uas m-^ |.i|~-i, .1,1,1 llii- I- „i,.n(- ni.-r.-,.ii in
i..i>,.-. /,.,/„„s„„ l.iiii.l .f liiwhrr Co. Siiiifl, V. I.ii,;li,„ ,{ S. IV. A* Co (HTO)
.'...... MlHHi: Mi-..i ...7 So. ws. \ I., ,;. ,i ,, I-. M. ...•I L. T. N. S. iIth, lUI'lCKiM- coiiiiiaiiy IS n.it liaMc to Its cm- U.ik. l!i-|., i':!!!, -Ri I,. .). C. 1'. N. S. ^1.

m
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lint tlicrc is ('(iii-iitlci'iililr ililliciill V in n<1initliii^ tiint, tlio onur

rciiccs iti llir ciixs cilcd ill licilc ."(, .s//yi/y(. full iiiidcr lliis ciitciinrv, •
i

tililt tilt' llllllsilill IliltlllV' lit llic !ici'ii|ciit or tll<' iltlciniilllt cipcllllisl;!!:.

\v;is iiiiyiliiiiy' iiiiii'c ilijii :i t'luiur tn !« fuiisiilcri'd liv ilic jury in n I,i

tiiiii 111 till' iiiii>trf's CM ri'i-i' i.f line ciirc^

146. No similar accident previously produced by same conditions —
111 iilic i;riill|i lit' cil^r^ till' liiil-lrr's l|iilili;iliility is rct'crrnl In tlir rnii

siilcrat imi lii^it im >iiiiil;ir ;icciilriil linil ever lirfufc rcsiiitcil l"riiiii ('"ii

(litimis rcsiiiiidini; iliu.-i' cniiiiiliiiiird nf.' ('iiiii|iiiri' <; lo<i, imlr.

'Ill \lil\ii V. t'liirniiii, /,'. /. if /'. I{. |ii rfiii iiiin^' liU iliil.y ill |iii>iii|ill_\ j-i.i

Co. I IS!i| I n:> I<i\v:i. lilli. l:i I.. I(. A. tiiiiiiii;; ulial li.iil iiii|>|ii'iii'>l.

817. ."ill N. \\ .
l'II!i, wlicri' :i InjiUi'iiiiiii ' U'lmi/ v. Ihinis ilS!li;i HH .\M J .:

uliii. wliilr li:iiiL.'iiiy: ilinvii fiiiiii a laililir .'54 All. S'l if.iiliiii' of a fntiiniiA n ii

of a cai III lAaniiiir a lir;iki'. ^Iriiik to plaii' a ^iiaril aiiiiiinl llii' |ilair ul. i.

ai.'aliiil a callli' ;;iiaril frini' via- liilil iMnliny;-. «iri' Imiki'ii liy tin' iliii|i|.in,'

to liaxi' no iMii-i' of aitimi. I!rrk. .1., of a liravy wi'i;.'lit ii|iiiii lliiiii. In arir-i

<ll«M'iil|.il ill a will n !i-iiiiic| ii|iiiiiiiii ll.viii;; |iiirr> of iron. iIik- no! a'lll /.

wliirli liiiiiL'-^ mil »ii rlr.iilv till' iiii|irii- a tiMilini.' of nr^'li^'riiii' mi lii< |iart i.n

pi ill V of licalliiL' till' ilrri-ioii of Mirli ilniii;.' Iiiiii lialili' for iiijiirir-- to a -> n
la-i... .1- liiiii;_' within tin' ]ii'o\ im r of ant. r-triii'k liy a llyiii;; |iir<r of ii..|

II riMiit. tlial it i» Moilh Hliilr to mini- while 'ITi or 'M\ firt awav. wliiii'. •! 'i

inaii/i' it liriilly. Ilr ai;.'iiril that it narily. tlio pirirs of imii ijiil nui i!.

ua.« an iiiijii^t. ili.-(-i iniinal imi to i-\4'Ihi' inori' tti.in III frrt. ami hail iirvcr \»-iu

tlir ihfiiiil lilt lirr:m-i' I Ilr ai I'iili'iit was known to liy mi far lii'forc); .l/»v/, , .

-o impioliililr that, tin' roiii|iaiiy roiilil i'liiriijin. \l . if SI. I'. I'. Cii. (js^l il

not 1h' rr;;aiili'il a« ni;.'li^'i'iiL in main \\ i-. :i'_'."i. ."ill ,\iii. Itrp. 141. 1\ \ U
l.iiniiiL' till' frmr »o mar tlii' traik, an.

I

'Jj:! (railro.nl cmiiiiaiiy not liahlr l.i m
to liolil till' plaint ill' iirL'li^'i'iit lirraii-i! I'liiployrr for an injiiiy sii-l.iin.'ii li\ ti.

Ilr iliil mil know till' ilaii;;rr. Ill' also thiowiii^' of a mail liai_' fioiii a I. iiii I

tlimi;:lil that it rmild not In- '<aiil. a'^ ii a postal a;:rnt at a pl.ici' wIhh' ii hi!

liiattri of law. that >iii h an ocninrnri' iirver lurii thrown olf li'forr, llir Iron

a- a Iir.iki' K^ain ;.'rltin_ out of onlrr not lii'in;.' pro|K'lli'il. at. tlir tiiiii', .it iii

aiiil trailiiiL' aliaiL; tin' ti.ok wai <iii'li nnii^iial rati' of ^<pi'ri||. 'I'hi' (|n'-ii">i

an iinii.^iial oi'iiirri'mi' that il I'oiilil not. iK'in^' whrthrr lhi> plainliir's fod. w.i-

liaM' lirrii aiilii ipatril. ami if -mil or- i.,iii;;ht hy a spliiitrr on t hi' iii-ii|r "t i

t'lirii'iiir ua^ our imiilriit to thf oprra- ra'Iroail Iraik or rail, ami .is to wliitii

tioii of till' mail, (lir lonipaiiy was cr thr ihfrmlaiit. is cliar^.'ralilr w ith ini'-

IhiiiiiiI mi to ron-lnul il^ tiark, I'ars, !i..cmc tlirnfor. ilaiiL'i'r from -n.l:

ami latt.li' ;.'iiaril-. that tiainnirn iiiiL'lit, raii-r not U'lni; M'lf I'viiliiit. il i- •>ii)-

witli safi'ty. iiiaki' iiivi-l i;.Ml ioii^ in lln- pitiiil for tin' ilrfi'mlant to »lio\v Iv i\

only way in whii'li thai loiild lir iloiii'. pcrirmi'il wilnr-M.- that sinli .miiiiii-

ri;., liy lookiii'/ ninli'i lira! Il tin- r.ir liaM' hi'irtofmc liicn unknown. Ii'-<i''

from till' po-ilion whirh woiiM iialii v. SI. I'liiil. M. if I/. I'. I'd. i Iss'i 4J

rally I.i' tak. ii for 111. it piirpoM'. Tin' Minn. 7!>. 4:i .\. \V. 7ST (syllal.u- !a

\irw of till' majority, that, llir llyiny; of niiirtl. In Siniilnii v. hulin i Isi:' 4"

slom- froiii nmlir a rir iliil not imIi .\pp. I)i>'. ll_'. .'i? N'. V. Siipp. "i.t. I'r

ratr any nnn^iial ilaii'.'rr. ami thai. a> injury was ransi.il l)y an I'vplo-iin .!ii.

it was till' iliily of thf hiaki'iuan to ri' (o llii' lonvrxity of a ini'lal ilii'. -o -Il'jli!

port to till' i-omlihtor if hi' :iol ii-i.il that. a. lo lie ili-rovi-ralili' only hy Ihr q.|il:

anylhin;.' was ami-- with t lir train, lii- ration of a .-l.nii.i.'lit i'il^;<'. ami 1 !•• iiii-

lomliirl -liowiil lliat lir iliil lot aiitiii trr wa.* lirlil not lo In- lialil.'. ..» ilo

pall' any il.in;;ir. wai al-o romliati'il. LTioiiml that tliiTc was no pic\i.Hi- in-

Till' trailiii;.' of limhri- iiinlrr t.lii' r.i

r

>l.imi' of an i'\plo-ioii liciii;.' |ii ' i ' !

wa* thoiiulil to 111' a hi'.'hly iIan;.'rroii~ liy that, ilr^'irr of coincxity, all li" ijli it

IM riirri'iiii'. ami t lir Inakrinan. if hi' wai known lo him that i'\p|o-i..'i ".n'

Iniil iraMin to -ii-|m.(I Ihat tlii- wai thi' likrly to omir in •iiirh iii.ii liiin - .liu'l

vaiisc of tlu' living of the stoiic-., was tuiiMx dirs wire used.
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146a. Unexpectedly severe strain put upon appliances.— !„ mimiiIm r

pn.ii|) roeovoi-y lui.s lM'<'n dciiicl on tlio f:r;\uu\ tliiit the iiiiii-ii:il event
uliicli paiis<'(] tlic injnrv put a sovcivr sfniin ii].on the iiistrnni<'nl;il-

ity in qnost.ioii tlnin tliaf, wliirli was fairly witliin the ci.nt. ini>Iiiii..n

nf tiic nnistei- when \h' ].iif it. int.. n^-.' 'I'lu-s.. ,-.\<,'< ivaliy anionnt. ti>

tlic !isscrti..n, ill a .lilTcivnt f..rin, ..f llic .l.i.-triii.' that, tli.' ina>t.T's

ilnty is fiillillcd if liis insiniincntaliii.s arc nas.inal.lv safe fur tlio

siMH'ilic imi-iH.sc'S which they were .hsijine.1 t.. snl.scrve. S.'C § l'O

(uitr.

147. Unexpected position of the servant at the time of the accident
In a thiril j-ri.n]) tlie rati..nal<- ..f the iinil.ility t.. maintain liic acti..ii

was that th(; h.cal rchiti..ns «.f the injnrc.l i«.r-;..n witii rcs|«.ct t., ih.^

ai.pliancc in .iiie.sti..n at the time .,f the ac.^hlcni, w.tc sn.'h as f.,i- s.,iiio

reason tiie niaster was ii..t lionml to anticipate.* Tiioc cases, it will

In ii (•,..,. uli.Mv a I,ij|<,M..,m «;is on (l„. I„m) „;,^ j,, ., ..(...j^,!,, ||,„. „.j,|,
kill.-.l l.y II iiu^li.T .n-inc p.-irtiML' ti-.>in tJMt ,„, tli.. i.i.li,,,.. ;i,„| ii „.,, ,„,, i„
it- t.n.l.T l.y iiinniiii.' into an„ll„.r ..n- tlial. pi.-ili „n.l lli.il uii- I h,. ,.,m„. „f:wr un inMiii.t.,,., tlml tl... ..,„„|Mny ll„. :., ,-i,l,.Ml. tl,.. ,l,.r,n bnl u.i« lial.l..
Ill-Ill. Ii.' f..un>l n,-li^,.nl m iii.t li.nin,' Tl \|,.„| „f ||,.. .j.rm.ljMl^ <hav it
III;;..,,, m.,1 1,.n,l,.r :m;„h,.,l l.y a ,nf..|y wa- lai.l ,|.,»n, »a. In ],.,„ t|„. l.,.-,l', i„
. i.iin »..- lu.hl ..rr..ii.M.ns for III.- r,'ii~oii sn.li a jM.-ilion iImI ii ,oiiM -af,.lv iv
t .III lli.'i.. w;... no .vi.lrii..' Ilial an .'n- «vivc cirs ^roin^' at \UvW oi.JiiMiv -i 1
-•111.' iin.l IrndiT l.a.l .'v.-r >..|.aral,..l for Jn i;,sl„„ v. r/,,.-,,,,,, ,(: ir I/' /,' r,,'
Ih.' Imc-,; of ,afcly cliaiii^. and llial. llii- (Isii;ii !is Mjeli I's -,7 S \\ {'1 i,
'viil.ti... iliil not >liou- ll.al. Ilii^ «a^ .«o ua^ li..|,l llial ,10 n.L'li-.'ii.v ro.il,! I..'i„'
lik.ly In o,niir lis to aiillioriz.' Ill,, jiiiy fonv.l fn.in tl... la.l llial an .-i.ri,,,.
I" mill ll.at llM.ir ..M.i-ion wa.. action- lank w.is n..l fa-l.-rnvj lirnilv < h I..

.1 //. /.'. A', f'o. (IHS.H :iii III,,,. 414 ,.|,n,.(l.
' In ..nii-tniitin;.' a s,-.iir..l.l n n.a«l,.r ' .l;r,ir„y,,.i y ,/„;,„,„„ c/,,,;,. r„

i> nni hninid 10 aiili,-i|,al.. Iho „rni..inl (ISIMli i;; 111. .\,,,,. sn , „„, „,..,|i,„,,„.,;
-tniin 10 „„,.l, i, will IH. .s„l,|,.,.|,..l In l..av.. Il„. „,,..nin. i,„o an .":i..v.,lor
«li.n a -ntcT uliirl, an ...iiploy.... i- shall i.a-i,ar,l..,l at ni.^l.l. wl,..r.. tl.o
'1...1. 1111;; oir roni.'s away will, ,i,„.n- n,a,|,.r lia- no kn..» !,.,1l;,. Il.al anv..n,.
--''; ''"T .!''/•''"'

;:• '"/' "^l"') »'ll ^" i-n.. H..' m-.m ..|. ,vj inio si,,.),
... -M.,-s. a a., .\. K. 4.,S. I„ ft-,,.,, ,. ,),.,f,, . ,..,.,,.,,,,. ,. ,.,,,•,,„„„ .s-,,; „,„,,,

.- V ;.' '/./'o--*"'","":,
'•'''^- *'"• "^"'" '"" '"• '1^!"'> '-i 111. .\!.|>. r.U\ IV ,v-

.
.•v.lnr l«.,.an,o »,;rl,iK. „.,.,lLr...l in tli.. a n.asi,., „„.l,l l.av,. ,,..,-o,i ,l,lv a.ili-i-

'
.
put s,».l, astra,no„l.l,....,,I.I,.s .j,,,,.,! 1,y an o,...„ ,vaiin,. ,; fi. 4 in.M^ ,, ,1„.,„. a,„| ,ua til,, w .,.,.1 o,: al,ov.. Il„. lloorl. Th,. failinv ,.f an ,„,.

II ,. .r V •, V%'",--;.''<''"- -^ "'-•; I''".V'T tl. iviKiir a -l..:„„ ..a,,..,. alla,l„.,I

- hi,"'-;." ''',','- •'
""""''il ';• " •""'' ^'f'^'-- '->i- tli^it, it ,va. ,lo.

H,t IllM. „,at n,. anion lay. n,|i.ri,.s ,>,„„ ,| .,.a,,.. of sl,.am from
I s' IS Vn ri'. '-0 l"".'."''''

''" •'" '"'•'>' ^''^"- "• "" '--t|.l..v,.,. „l,o

li. Hi lonl,.!,•..„',• ;•*
r- ^^

,
*""

" """• "'"'" ""• '"!'- '" "-"^''" ^^'"•"•

" /'"' "f "'",''' "•'^ " r , Iran- muv. »I„.„. I,.. „o„l,| ,„„ l,av,. .„ii,.i.
-'1'

.:;;:';:' .:^;i;r ''^iV'"''--^
' n' "'r

''"''•> "'"" ^'' •""'" i'-

I'.M 1, h, n iV?'
""• M'l.v was I„„|,.r «|„.„ it was „,„|,.r st,,a, ,. 1/,..

tin ,1

<Trnn,.ni,sIy ..liarL'...! <:,lhn„ v. I/, /•„//„,„ ,|s!Ml M Minnl".it It tJK.j,ro,K..r position of the track 2SS, ill X. W KU'l
•'•"inn.

•1
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Ih' iilisi r\c(1, iiicr;;!' into flu.sc in wliich eoutribiitory nraligoiifo is :is-

crilicil 1(1 ji servant wlio |)Uis liinisclt' miiict'CrsMrily in a danjii runs i»r

i'\\\'iu. Sec cliaiilcr xix., y.'n.v/.

117a. Servant's attention diverted by fellow servant.—In one <;i-i)

llic M'l'vant failcil to n^covrr for tlio reason tliat tlie iiarticnlar iih.m-

nient to wliieli tlie aceiilent was (lii(> was cause*! liy tlie fact lliat a .-iil-

(leii shout. in-iK"ee(liM«; fj-oni aiiotlur eniiiloyec,<livcrteil liis attentioiur

a oritieal nionieiit from tlie siKs-ia! tiangers of the position in wiiicli Im

liapiK'iied to lie.' Siicii a caM', it may 1k' remarked, may also l>e iv

iianled a~ an appliealion of a coniprelien.sive prineiiilo of wliicli tlie dc
fense of eomiHoii eiupluynient. is one j)arti<'nlar exemplitieatioii, r :.,

lliat a master is not liaide for an injury wiiicli proximat( ly re^uli^

from the aet of a eoservant of the injured jH'rson, wlietlier tJiat ;i' i

\va> or was not negliirent or otherwise fci>rtioiis. In fact, tlie conn n--

lieil, IhiiIi on tlio tlioiry (jf the master'.s axcnsaMc nuiianticipatiiii ,,f

the event which led to Uie catastrophe, and on the llieury that ilr.a

<'\<iit Itroko the chain of causation.

i ). WilUSK KNOWJ.KDGE OF AUXOItM AT, CONDITION.S I.S IMl'UTED TO THE

ilASTKK.

148. Introductory.— All the courts proceed upon the theory thai t!ip

master is ehargeaide or is not diargeable witli tlie knowledp" ot' :iii

employee that tJie instrumentality in qu(>siion was nnsuitabli' for ii-i',

a<-cordinj: as that em]>loyee was or was not one who fell wiluiii tin

category designated iiy t.he term "vice ])rincin,il," or "niter ego." ii i-

apparenf, thorefore, tJiat the factors which, in any given ease, diici'-

niine whellier tho knowledge, actual or constructive, of a delini|iii iit

employeo shall or shall not be impute<l to tJio master are, for pr:iriira!

]>ur])oses, the same as those wjiich determine whether the eiiii'l"\ic

was or was not a representative of the master in the sense exphiiiu'l

in the subsequent chaiiters which deal with the oxeeptions to the .!..c-

trine of common emiiloymetit (xxviii. to xxxi.). The extended 'li-

cnssion of tlie latter question in tliose elia|it<'rs may. however. !>•
;ii>-

l>roprial(dy anticipated at this ]»oint to an extent siilHcient to ehnM;iio

the snhji^cf. with which we. ari' now more immedi.itxdy ecinceriK d.

Where the servant with whose knowledge it is sought to chaig'' die

master is not one of those whose knowdedge is, as a niatt^^r of hnv. im-

'Chrnrii v. MiditlcKcr Co. (ISOll ](!! iinil Iii« liiind Ha« Miifilif tiy tlir nn.^^v-

M;!"*. 2!M!. .IT \. K. 175 (sprviinf turiicil croil •rcaiiii}; of one of two sjiintiin r i'
'

quiiJily around on hearing tlic outcry, iliincs iK'twi'cn wliicli 1m' win ini'-i.i,';.
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imicil Id llii' iMji.-lcr, liMliililv ciiii lie l>rniii:lit Iiome to the iiinslor only
liv >liip\viii;r lliMt tif iliiiiuiM' \v:i- ;iiiiiii!l_v niioricJ.' .1 fvrtiari. wlicro

iiu nlMtidii wiijilcvcr I \i-i- littwccn ilic [ktsoii notified nml tlic injurod
|K T-i.iiV ein|>|i>vcr, tliciv is nu |irii..'i|>lo iiiii.n which tlie hitUT can b(!

(li:ir;:iil wiiii nulicc.-

Jt is, of cdiirso, iiiiiMiitcriiil th;it the individual scr\-ant v.-lio iif-

([iiircd the kiiowh (li;c was no loMi^vr in tlie niastor'ri oniployincnt, wIhmi

the injury in suit (^-cnrivd. Tlic inastfr\s liability, so far as it dc-

]xnds niKiii his iiupntcd knoulrdiic, is coiniilctc, in law, as soon as tlio

iHtiud knowlcdL'-f of tlio servant wonid have reached him if siieli serv-

iiiii had used (hie diliirence in traiisinitliiii; tlie information whicli Jio

liii.l oliiiiine ].' Still less sliiiiild a verdict for tho defendant Ik- di-

nrled where there is rvidenec whic-h ffoes to show that tho <Ianfrorons

..iidilion from which i)!aii:tiiVV injuries resulted had iH'cn discovered

liy a former foreman of the detendant corfwration, and actually coni-

iiiiiiiicated hy him to its ollicers.^

As to the elTect of iho ilodrine of imputed knowledjio u|Hin the*

<|ii(>tion of the admissihilily id' dcfdarations of agents as evidence, see

i-li;i|'ler .M.ril., jKlsl.

149. Knowledge of a mere coservnnt not imputed to the master.

—

Hie knowlcdire of an em]iIo\c(. who -.vas a mere oiservant of the in-

jured person is not cliarp'ahle to the nnister." In (dlior words, tho

' Ki.hr.ll V ll„iish,„ i( (1. y. U. r„. 11-!. 2(1 .So. 2S4 ((.iiiplovof Ii.mI Irft, tlie
n_s77)

;! WooiN. :il.i. I'.mI. Tim. No. sctvjit ): /do; </ v. V.h ')„,A- f '.<(//. W.
T.7."i7. Tlu'ic ilic prii"i|ili' \v:i-; applicil. /.'. Cn. ( I'lOl ) lU App. Div. 14. "1 N. Y.
uilli -oimwliiit. iloiiliiful pr<>|iriil\. in a Supp. 7;!4 (I'liiploviT was dpinl 1

.

i.i-i' ttlii-rc a (Icfi'il ill .\ (ill- had liccn ' l.iiihin ('mil d- Min. Co. v. I'rr^iitiit
iv|.i.it,.,l hy the |)laiiiiill' to the car in- (Is'iJi || Jnii. App. 'Ji!4. .'!'.> N. K. 211.
>|«iliir. and liy thr car inspector to ' l.iahility lias ^Hrn ilinicd wlicio tlio
III!' iiia-tcT inoclianip. .\ ilciimnfr to ciiipliiM'i. «lio k\w\v of a drfi.t in ii

tlic prlition WHS .Mi^laiiicd on tln' s.-alluM «as the forcnian siip,.| vi-iii^'
'.'I'liiid that it dill iiol appear that, i\w i\u: w.rk tdnlliuilur v. I'ljiir [isiu]
Mia-lir nici'hanic liad the power of np- 111 ('. 11. N. .S. (Hill, ;i.1 L. .1. t'. P. \. S.
p'lintiiiiiit and removal. The standard :!J!I. 10 .Iiir. N. .S. S7II, 10 f,, T. .V. .«:!

"f ple.idili;; thus applied is e\t.reni<dy 7 IS. 12 U eelc. Hep. IHH i ; w here tli.- Cliiel
'tnet anil at, the pre-eiit diiy nin~t eii'jiiieer of n slj-anihoat knew of defeets
mini- would prohahly liold ilLit llie i.ii- in the niaeliinerv :S,;itlr v. I.i,„h.n,
il-e eap;l<ily and pouel- of ihe master [iscl] 11 c. n. X. s. 4211. :il I,. ,1. C. I'.
Moli.uiie wiTe matters I . In- ilise|o-ed .\. S. ll)(i. H .Iiir. N. S. 74il ."> I, T N
''.^

;!
vid.iKT. S. 427. Ill Week. I!ep. SII . ; w'here'ii

llu!-. an employer is not li^dde for eaipnler in a r.iilwav shop knew t.lint.
nn MMil.iil, to a —rvaiit. caused hy :in the timlMT used in tlie maniif.o I ure of
m-M!!hie.|t fa-teiiili;; of a hid.h'i. of Ihe Imndle of a han.l car was (h-f.i'tiv.
"ni.ji he had no other notice liian Ihiit Umliand. I. ,f /. /,'. <,., •. ,v„„,/.t
'lie .inhiterl, who was not his a-cnt. llS!i:i; hid.) ,(2 \. K. 1I21M; uheie a
" -loveicd its danu-eroiis eondilioii ten s,.,.|inn foreman knew of the defective
i;:niiil.- l„fore. IJiiinii v. fi^li (lS!i:t) coiidiilon of nppli.ii'ccs under Ills con-
'' ^ ':' '"'' -'• >* V. .Supp. III. t.rol I/;,,,,;,,,,,,- V. /»,/„,.„,,. ,f //. Cninl

l.';„.l V. Shnrr,>,„f f{,lt R. Co. To. |1S7!1| III Mnn. 2l(i: hi,i„.i, v.
tlv.11,1 4S l.a. Ann. IO.-)7, 311 L. R. A. Vorbm [IMIOJ 132 I'a. 341, 19 Atl

i

i'
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iiiiislcr wiil nut Ix- ri'i;aril<'(l :is ncfrlijiciit in not knowinj; of a <lcf( ct

wliicli is not known to iiny olliccr or jiyrnt for wliosc ncirliiri'ncc tin

niii>t( T Would l)c n'-|ioiisiiilc.- 'I'licrr i<, iiccoi'.|in;;iy, a niisdirccijon

wlicicvcr llic jnrv is ^qvcn lo nnilfistiin<l iliiit notice nvcivcii liv :iiiv

of the s(rv;nil> wii^ snliicicnt to affi'ct llic muster with iiai)ilit,v,'' .r

wlicre a riulit to rc.-over is |ire(licate<i n|><in the kiiowlnliic of a m r\

ant who war. not < harirralde with tlie |Krforinance of tJie (lnt.ie.s wliiili

snpcfvcMi'il as a nsiilt of the aci|iii-iiion of that knowlcdyv.^

150. Knowledge of vice principal imputed to master.— The. ruU-

wiiich cliariLics a master with tlie knowledge of anv servant who is ;i

vii-e priiieipal is merely » >jie.'jal apiilicalion of the irenerai do-trim-

ili.it notiee to an ap-nt of a eor]ioration or individual, relatinu; to ,i

matter of uhieh he lias the management and eontrol, is notiee to his

employer.' The praeiieal eonsideialion npon whieli the rule is lia-i.l

Itl): wliiTc llic only iMTMiii will) w.is Mo. ."iJS (rail\v;iy coinpaiiy licM imf i,,

ii": f llii' ti'Pii|iiiiary pliy-iral unlit- lie cliar;.'!!!!!!' willi kiKiHJiMlL'i- of ,,!>

iii-« iif a (• Iihliir was u -iilMioliiiati- iliiclor tliat a rii|«' iix'il in rnniii'rti.ni
I iM|iiiiM.|.. whii-c duly il. «.i> t.i lall llir willi a wmk liain wa- il..fcit,ivc. tlnu-
. .>ii liK liii~ in a iTilain oi.icr. wlicn In in;; no i\ iilinn' lo show lliat it u.i-
liain- Hill' ready, ami. if on.' undd iml. Iii^ duly lo -. . thai '>\ wa- «ifi'l.
yo. lo call lli|. ni-\l i \lirl,,,iiiu C. II. (',,. ' Smunt \. \l,,l,,lr i( 1/. /,', Ci (|smi.
V. I)i,l„i, |lf<7.">| .TJ Mi.li. .-.1111. Willi.. liT \la. 1.1.

'I is no .•viil.'iiii' llial a lir.iki' was ' Itrniiii v. Ihrslnij l.mnl ,f l.ii,„h'f
oiil .if iirilcr wli.n at tli.' Ia»l cai-in- f'o. Ils'.i.">) ti.'i M.i. .\|i;i. 1112: .s'. /..,.
-pKliii;; station, or at. any |iri'vi.iiis .v. 11. U. t'l,. v. 'Ilinal (IslMii IJ La
tin.-, and III.' Ii'.lini.i!iy nu'i.dy j;o<s to Civ. .\|,|). :17.-,, .'H s. W. \:,-2. In Sn,,,.,-

|>r«M' lliat. anoUuT cniiil.iy.'c nol an in- i'Hif a- /'. /.'. To. v. I'iiilniitoii (Is*!-
spec tor. n.M- in any way r.'-pon-ilil.' I'm- III \..!i. ."iTS. 4!) .\ni. I!,.j>. 7.>4, jn \ \\

III.' ..iii.liiion of t.lic car, Ic-lili.d lliat siiil, Hi.. filLiwins; iiisli nc.lion wa- >ii-

111' liad n.ili.i'il till' il.l'.'il Ihr.'c .ir four lain.'.l: -Kv.'ii if tia' ai;cnls of Ihc .1.

lioiirs Ik fore tin' ac.iil.'iit. no iii"_'li'_'.'ii.-c iVinlant w lio In.ij cliar;.'.' of t.li.. cii-i'i, .

on Hip pail of tlio .'..nipany i-. -Ii.nvi. on .l.'I'.nd. nil's roa.l. aii.l tlii' iliin ..f

'/oc./i/i/ ,( /;. /. /,'. Co, V. Iliitjiir (issii) their repair, ilid not po-itiv.lv ki..
II 111. .\pp. 4!IS. N'.ilicc of a .lef.'.t in llial Hi.' .ii^.-in.' was iin-afe. yet. ii it

a railway tia.-k. fiivi'ii t.o an olli.ial of wai in fa. I iinsaf.'. niid tli.'v ha I e
till' eonipany who is not in char;.'.' of cciM'.l sii.-li r.p.irts in refj.ir.l t.i ii wi-

thal, part of 111.' Ira.U. i-; not noli..' I.i .iii;;ht to havi' put 111. 'in on Ih.'ir L'n.irl.

the (.iniiiany. I „ii,ii I'. It. r.,. v. and to liav.' I.il. liv tlii' u-.' .if pi..|„i

Siiiiiiiixh. II (ISSUi 41 Kan. 724. 21 .lili;.'.iiii'. lo kn.iw'l.'d;;c of th.' ti.l-.

I'hc. HI12. A ina-l.T luiild.T i- not. Hi.' .hf.'inlaiit nii|..t. !»' Iicl.l to th.' -n;.
(•liar;.'e.ildi' with knnwl.'.I;^.' w lii.Ii was iin- lialiilily as if its a;.'eiil.s lia.l acin.il

parli'.l .inly to a for.'iiiaii .-ii|i.Tint.'iid- knowli'd;;c." The <ilijc.ti.iM ina.li' t.- ili..

in;; a Inanch of Ih.' w.irk .piit.' .li-lin.t in-'lnnlioii was thai, "it li.'ld tin- i.-

fi.iin that on wlii.h llie injiireil -.rvaiit f.'iidaiit lialile. r.';.'aiillcss of wl f il-

was en;.'aL'e.l. Itiilitinlsun v. rua/i.T aL'.'Mls hail know l.'.l;;.' of t.li.' i\ri i- of
(|s,,S) ss 111. 2711. "Noli.-c (..1 a p.r- the .'ii;;in.'. or lo whom reports ul -ii' li

-on a> a'.'cnt will not liind aiiyopi.' as d.firt- were imide." lint, the loiii I -lil

prim ipal, nnh-- sii.h |Hi-on rially Im' thai Ih.' propo-ilion e.mld not In- m un
a;;i'iit of ih.' on.' s.mi;.'1iI to lie liouiiil: tained. as the in-lrnelioiis as a ul..!.'.

iml the au'eiiiv of sii.li p.T-.in mii-t U' ami II ntlrc Ciiic, nia.li' it. p.'rf. tl.v

proM'd liy evidinii' diri'.l.'d to that plain what n;;i'iits wi'ii' refi-rr.'.l i"
point, ami .annot. lie proMil liy till' iiHTc '/'orn/ v. Ilniiiulnil ,f SI. I . I! '''.

fact of '.'i\iii;> the noli.'." Mill, in nn ilss'ii sil Mo. (;.'l.">.

V. at. I.,ais it I. il. It. Co. (lS7li) Ul ' I'illsbiiiijli, It. IW ,f r. It. f .). T.
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li.is Us'ii tliiiH t4'rs«'ly stati'd in a icinliiiit Kii^lisli cmsc: *'II' ;i miis-

i( r's iicrsdiiiil kiuiwlcdp' of dcfffts in liis iiiiicliiiifrv Iw iici'i^-ui'y t4)

his liiiliilitv, the iimrc :i iiiiistcr nf;:lcftji liia l>ii>iiiL'ss ami aliatiilnns it

U> "itluTS the less will lie Ix' lialdr.' -

]!y roforriiifT to I'liaptcrs xxviir. xxxi., pvsl, it. will \h- si<ii that

llu- casrs iiivolvinf; the (]iicstion whether an eiii|)l(iyee was a \ iee priii-

(i]ial are divisjhlo, broadly sjieakiiiir, iiil/i two main classes. In onn

cif theso tlip representative clniraeter of the (-nipluyee is rcfrarded as

heihi: detenninalile by tho rank wliieh In- holds in his master's servii-o.

In iliei<tlier, iii» rank is treate<i as immaterial, aixl ihe nia>ter i>^ held

li;ilile ;"• not, aceordinij as hi- was or was nut depnled to perl'urm mu*

i.t' ihiise strietly jxTsonal iliities i.f the ma-ler whii'ii are \arioiisly dc-

Moiiiinaled absolnip, noii-dclefrabli', n'iiiassii;naliie, or nonlranst'eral)!i'.

Uiihii (IHTM 3S Iiiil. '.".U. 10 Am. lii'p. lir iiri|iiiti.. as to flic cniidit ion of ttip

III: Uliin «f .1/. It. ('<i. V. Ctilltini Irnk. iir of iiii|H'iiiliML,' ilaii;.'rr. unci tlii"

ilssl) ;;( liid. •>!;]. .is Am. Hep. i:it: l:nv ii|ion llii~ iiii|iniiiiiit. miIij.'< I will Ih'

rrnini fiKil <•(,. V. Ililis (1H'.IL>) 4:1 111. Iilai'i'il ii|ioii >iir1i n lootiii;.'as t.liji none
.\|ip. :i|il. laii tiii- i|i|rriOiiMil. mill all ira-onilili'

'(7.1)7.'' V. Iliihms (IsiliM 7 llni'lst. iiiiii iiMi-l a|i|iidvi' it. 'I hat siicli ii llu'

A N li:i;. .11 I,. .1. IXili. N. S. ;t.".(i. .S law i-< clrar. «c (liiiik. not only ui»)ti

liii. N. S. im2. I(» W.'ik. liip. )il."i. |M-r riM-on, Iml from IU<- aiilliorilii- iilirady

r.yli'-<. .1. In Itnlliminr A O. II. Cii. v. iffcni'ii to; from whicli it will iip|H'ar

iliHimin (ISH.'i) Si Vii. 71, llic coiirl llnil.. in rami's liki- the pn-i-nl. Ilir prop-
iifii-iil to adopt tlic tlirory conli'nd.d cr impiiry i< not what i.s llic rank of
for liv tlir riiilroad lompany, thai it the -<r\aTit. Iml. doc-i !»• rcpo'-cnt th«
v,a- nol hound hy the know lrdi.'c whiili rompanyl' And if h<> diH>-.. tlifii the ro-

1 iii|.lo\(c« iharyiMl Willi llic duly of .-nil i< the "ami', no mallfr whitliiT hi-t

kii|iiii^' its tracks in ;ood onlcr pos- rank !«• liij.di or low.

—

wiiillicr he ]«• the
- --cil a- to il'i ilcfciii\c conililion. -ay- prc-idcnl of the company, or the con-
iiiL': "To hold otlicrwi-c would lie In iliu-tor of a train, a -cclion nia>lcr. or
liiild lliat a corporal ion. who-c line- - a coniiiioii walehinan." In Smtiitiinoit

a- «c know from the record in the pre-- Cunl \liii. t'n. v. U/i.'i/o/kii/v ||Ss7i
int. ca ^\tcnll into several -tale- of IJ-.' III. :i7tl. Hi \. K. HIS. one of tie-

the I nion. and over which niimeroii.. in-trin I ion- iiifornied IIk' jury thai if

I iM|i|oMi'- arc daily carried, i-. so far they iKJiiMcl frmii the evidence that an
:i- tlie (.'iiaidiiij; of it- track i- con- ayenl of llie defrndaiit w lio-c duly it

iiTiic'l. virtually without a repn -cila- wa- to ad|u-l -aid door or caii-e tlii>

liM' at all. It would Im' to dcilare that same tn lie adjii-teil was notified that
to U' law which is con-i-lciit neither Ihe door aero-- the '.'an^iway «.i- dilli-

vvith rci-on nor sounil policy, and the iiilt and hard to o]ieii. then such 'loticc

evil ciiii-eiiueiui's of which it is ea-y to u.i- notice to licfcMdanl. etc. The ile-

iiiii^'ine. lt\it. if this Ih> not the cor- feiidant contended that not lii- to a co-

ri'i t \iew. and if. in the prc-ent ca-e, -c>r\ant of plaintill' is ncil notici' to ih<>

tlic iiiinp.iny is not aU'ected liy notice conimon cm]ilo\c-r. hut llic iciiirl -aid:
to llvnn and l"o-ter. how. it may lie "We do not think it iiiiporlaiil to di-
.i-Kc-d. cciidil notic-e altic-t it? w'ould en— I hi> iloclriiie indi.al.-d liy Ihe oli-

ii"n.-e 1,1 an e\eculivi' o:Iic-er -ullice'? jc'ciicm iiri:eil. It i-. we think, siilli-

\iiil if -II. to whom? We are at a lo-s liciit to -ay that. w!ic-ii a duty is im
til .iii-«cr. (tn the other hand, let it pi-ed ii|ioii and inti ii-lcd to an ajient hy
I'lM' lie ^clllcd that till' hiinilile-t watch- a corporation, nolii-c to >iich a;.'inl of
man who walk- the track is, within Ihe mallei- falliiiL' williiii hi- line of duly
.-iii|ie iif his emi>loyincnl. the repre-<'nl- i- not ice In l!ie coi |ioial io'i. The ifi-

iili\o of the company, that he has eyes -trmtion. we think, -laled the rule cor-
I" -<i', ears to hear, and lips tii coin- reitly."
Uiunic-ati; to hU su|K-riors the knowledge

yk
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a. Suinlnl, ,„l„l^.n„l ,n,in,i:r rs - A.hvvUui:, in Hi.- Hi-.! plnrc.I..
tJic- furni.T ,,f il... .;,i,-..i i s ..( vir.. priiiripiil. jiisi nirnti i, ii u ;.|

U- Mitiici.'Ut i..r |,i, -.,1,1 |,tifi„,s.> U, .Mill,, ilnil, xu fiir us ih,. AiiuTiiMi,
amns iiroc.ii.vni.d. iImiv i. .•.„m|,I..|,. lUMMiiuilv iip..i, il,f |»,ii,ti|,,,
tli<' iMMstcr is .•l.i.i-.'Ml.l.. will, :,Mv kiiowl,.!-,. i,.',..>,.s„.,| l,y a KniMii
or <i. iMirliMrMCii iiiaru.^.i- ,,r sii|„.iii,l4.n.|<MiL will. r,>i,ivl l", ijie iil.imr
null (•(imlilii.ii ,,{ unv |):irl d' the iihinl.'

lluw far tiio siim,. . !.,.•! linr (mm Ik. sii.I (., i.ri.Vi.il in Kii..Imii.1 m!i.,,.

tlio .l,.,-isi„n ill Wil.o,, V. J/< T/v/,' i, .,,„.» tu sum.. .Inul.t. S.... ,.|.Mi„, r
XXI.N., liost.

b. Siii<,n„r s, minis of h,ir,r ,,ni,h- lh„„ s,ii„'riiil,mlr„fs.~-'\-l. ,..

nro nlsu .Kvisiuius in wliirl, ilu. knowl,,!-,. ,,l' (.niplnvc.s nf a i-.u. ,-

'^nuh tJian Mi|.(.i-iiit<.n<l,.!,is lias Lcmi k.UJ inipiitaMc' to ii„. „„„„ ,-.

Tiioso .imIh,.1v til.. s.H.all...! 'ViiiMri-.r scnant .Lx-trin..-' ( ..N|,Iai„..,| ,,.

cliapU'r xxviii., post), an.l, m. far as tliov n-st. iii-.n tiial .lo,.,,i,„

would not be rcganlt..] as -
1 law (..x.-cpt in tJio f<.niparaliv..lv Hn.,11

I'ljim \l, '.itritn Wliili)}',

.«..,. ir.,„ M,n. r„. (is!,^, us M,, „;,, ,,,i,, j,^ ..^ „„„„ „ ,,;^ i,,,,;'.;',;!: ,;,.;„^

»r /• A- fV (ISH.il 77 C;.. ^d-.': <,„„,„•„ ,.,„, i„ fnrnM.i,,!.. fur tl,.- ,.l.,i'..l ill -,..

ISS.l) IS |,„,.s A S. .141; //,„„<«.. V. ,.r it ..oi,|,| Ih. -„f,.|v ,|,.,,|.. i, ,„,, .|„.

4^4^'^- '«!-" ;',,"";;'* ";' '" ^'"';^ "'^" '" "'i"^^ "- -"-' ''^ "'

.I/.,..,,- (IS!..,; .!!_ 11 . A,,,,. 4.S.-,; /.,„„,,. v. Ushrr lr.,n r„. ,|s:.h .„; I!,,H, ! ,|.
II".. .\. .1. if (. It. (•(,. V. Ihiiliiiiii ilsilHI I 1! I II I Wp A,,,, (14
(18U0) 124 In.l. HO, ii X. K. O.IS; f,. 32(!. 19 L. t! N. S 30.

'
"

i
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niniiU'r of jiii-i-dictiniis wliich Imxc adoiitol it. lliif. iis will l)<> soon

I'l-'Mii tlic !ii('iii"iMiiiia iii<iii-!itiiii; tlu; i'liiiriH'l#r (if tJio c'liuliliDiis of

wliifli till' »i'rvaiit> ill (]Mcstioii liini kiio\v!r(li;(>. it is cIimp lliat, n[Hiii tJio

l';i('ls, nil lln>o ca-i's iiiiiilit lir sii-'taiiicil as a |']ilii'al.ioii!i of the scvuiid

n|' (lie two t«'sts of vice |iriii('i|ialslii|i ainivc iiotfil."

'A roii'liiiii-lrr. 7'/i'.iii/i«<iM v. f'ht- «'i<'iitl,v iiiniiTMih . A riiilway (•tiiriiiocr;

M/i/.,. .1/, .( ,S7. /'. /'. {it. ll^H.'ll "> Ml' |iii-.i-'i. fmulioii- iKit mIjIi-.I.' \,i^luillf

I iirv, .'i42, |H I'l.il. 'j:t!i (.1 iTi'.'iiMiiJ i( r. /,'. rii. v. i:ilinll Msnoi 1 Ciililw.

Link). A mail' nf a -liiii. Thr Ciik,- till. 7S Atii, Die. .">(Mi (•Irfi'i'livp

I t.n (issii) ;ii) Ki'l. l!Mt (ill fcitisc liii.l^'.'). A ci.n.lii, lor. I.i.ni.inllr .(

\i<\„-); Till- i:ih<h<.l (I.S!I!M '.Ml IV.l. V. /.'. T... v. A.,,/,./ (IHlCIl !>2 T.'llli.

in: (ili'iiliM' rujici: Tin- I'limiir 'JUT. lit .S. W. ItJIi ( difiil ivr foot rr-t

ijsssi ill IVil. 7'iil iilc f.-ili\.- lioi^iin;.' on .-.iri. In t'd/.n/i.. <( \. H. It. Cn. v.

:i|p|i.o.ilM- 1 . .\ ilivi-i<Mi -ii|Mrinli'iiiliiit. ./'(rAvmi (ls7ii| .">,'i ||| 4Ml'. s \ni. Ki'p.

.ni'l a ili\i»ioii m'^'iinrr. ///i.o.m ('. It. lilll. it ua^« lnM lluit, a> ini|iIo,v<'i'r> liav-

' .,. V. \\\lil< ilsii!l| .'rj Hi Is:). I Am. inj; <li:iii,'i' of llii' iii-|iiilion and repair

l!c|i. .ifi.'l launin^ iliuii." ioii»ly iirar <if railway c.ir- aic Mipirior in aiil.lior-

I: iiki. A t'oii'inaii in cliai'.'i' of Ihi' iiii' ity to a Inaki'iiiaii. Iir laiiiiol Ih> iircju-

• lii^jniiiihl woik of a ininr. ('niivul'i- iliiid liy tlair nr'.;lip'iiii'. ami lailice to
. /.,/!( l.'u.tt I'll. V. \\':,iiit„irltrr I ISIIO) llu'iM of II (lifiMt i, iioti.T lo llic coni-

l:'.t ill. ."i7. Jt \. !•:. •iL'7. Alllriniii^' (.my. In fU„„<i" A H. I. II. Co. v.

I>.<-!I| :ll III. .\|.|l. L'>S (il.fr, !iv|. roil U'li'llf (ISsJl Kit III. 1111. it wa.S licl.l

liti'ii of loofi. .\ foK'iiiaii ill rliaiu'' tli.it a jury nii;.'lit |>r"|ii'rly liii'l » ruil-

"I woiKincii. I iiiiiii llii'hh Cii. v '/I-- lo.iil i-oiii|Miiy liaMi' for all injury
/^i,/ liiiiHii !i_' III. .\|i|i. '_'."i!l (difi.iivf caii-rd liy a difi 1 1, in an cii^riiic whiim
iii.nliinrry I . I'ohiumii of -ailcli iicu.h. Iiail Imn fiii|iirntly r<'|>oiU'(| liy tliu vn-
iniiJiT wlio-c Mi|ii'i'\ i>ioii Ir.iiiH arc L'iimr to liis iiMiiii'dialr HUpiM'ior. the
Mil li' ii|>. A'<>>/ V. Iliiiiliiiihiii. f. /,' if- ciiiut takiinr tlir ^•roiiiiil tliat. ii|Hin Iho
\ /; >'u. il>s7) 72 lima, lilli. ;i:t N. |ii iin ipli' tliiil cmiuiiii' i.i piesiininl to

\\ . I.'il idifirlivi- iMi'~i. .\ii a--i-tanl do lii.. duty, it «.!•* nsi-on.ihlc to as-

Kiidiiia-ti'i ami a»-i^lant f.ii.'iiian in snnir lliat tlirouirli tlic foit'iiian the
iMiiiml III a I lai'kniaii. 1/i//i\o,i. '/'. A iiniipaiiy ilitaiiu'd tlio n'lpii.iit)' iioticr,

> /. /,'. ''•. V. \i//m/. 'iMi.'ii ."."i Km. \\ liriliir III' liad iininrdiati' <'lmr);o nf tlio

I'll. Ill r ir. il'l'i (drfiTlivr liaiid r.irl. iiiarliirrr.v or not.. In 'IVx.i«, an cin-

\n iTii|i|ii>i !• ill full control of tlic uork ploMc «iili power to liiic am] di-diarj^
"I liiiil linL' I <iilvcit. hii/iMiv /'. //. Cii. lijiniU. and to c\crii-c (lie control over
\. I.illli .ls77i l!> Kan. 2117. .\ fmc. Ilicin l>y wliiili that |Hiwir \* ciHtonia-
ina!! who i- in cli.ii'.'c of the vvork-i. and rily aci i>iii{i.inli d. !« dcciiicil a viic piin-
vvlifi liirc^ llir ciiiplinco; jiiri i-c f.iiic- lipal not iiaiily for tlic piirpOM' of re-

lii'ii and rank not ~l.ilcd. l/r/iis/,». '/'. ccl\in(; notiii' of llic inroin|«'tcncy of
li S. h. I{. I'll. \. Miiliirtt (|h;i."i) 1 Km. liis own •iilnirdinaliM. witli a view to
\|>|i. ns. 40 TVie. Il'.i.'i (defcelivc ni.i- tlic protection of other oniployces (spe
iliii'cryl. .\ roailnia-ti'r. Mi Iti inmll lie\t iiotcl. Inil al»o for the niir[io^ of
V. Ihiuiiiliiil it SI. .1 . It. f'o. (I'-sli 7^1 a-ci riainiii;; the condition ami <|iiality

Nhi. .Mil. .'ill Am. Hep. .'I'Jii (ls^.ll ,'<7 of t hi' apiili.in.c- with wlii.-h they are
Mil. i'<7i I im iinipclciit servant'. A iii|niiid to wmk. and {.'nanlin;; (hose
("iiiiMii of a iian^' of lahoier-. SnUi -iilmi dinale- thciu-clvei ai;.iinst injury
I'; \. Iliniiilliiil ,{- SI. J. It fii. ils'.ijl tliii.fioni. Ti.i.in Mnii-nn It. Co. V.

In; Mo. til). 17 S. W. 71S nicfrciivc Wlnhiinir i 1 »>:! i ."iS Tex. 27(1; r<.,inor
-'illi.l.l!. .\ -cilioii forcnian. Ch,,,- v. .S'lm,,/, ,« ilslUi li Tcs. Civ. .\pp. .5(!,

"^ V. Wiilm-h. S'. L. if /'. It. C.I. -Jli S. W. 11 10; /)i^ //i(/(i.iiiii/ ,{ (,'. .v. K.
:^-lli -J! Mo. .\pp. 21.'! (ilef.r;iM. C. y. Sniilh (

|.S!I.'.
; Tc.X. Civ. App.) 30

h'li of h Hid carl. .\n ovcr-ccr of the S. W. ."itil.

V III. Ill a .luck c.iiii|i;iiiy. I iniiii Sliirl: \ railioid company in phar^nhle
l""/, (•(,. v. I.iir.i.ii ilSHIil IIS \c!i. wlih kmiwh'd;.'c tliat. its employees ha-
I'lJ .Ml N. \V. Iil7!) (defective .haw- liiliially violated a proiiiiiI;rated rule.
'• ill. .\ ciindiictor. Mini Itini il /,. wlicn .'h li f.i.l. ii. known lo the division
/ ;,• '„. v. Hniliir (Is.Mli :, (lliio St. .-iipcrinlcndriit. C,iilii.<lun. II. if S. .4.

jU, li7 Am. IX'C. 312 (train uol sum- A'. Co. v. alinl.iird (l»lt7) 17 Te^. Civ.

il-ii

J
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r. F.rnn.fs fun.l.shln., or „mu,I.,uu,.., Inorrfnnir !nslnn,„;>lni;
Ins.-

'l'<'...T-...,.,„..|i„,|M.M.l.i,.inr,l,M,tr,,rn..„.,|„,,.„,|„.,U.,,i„„
|l'«.f tl.o ,n..t. r ,. .,IV.,...| will. ,1... k,..nvl,.,|p. „f ,.nv ..,„,.|.,v..,. vvl,„ „
.ntrn.i...! w„h tl... .Ii...|,„ri:.. of nny .Inr.v iunM-nt'tn U... inn.i-lm..

:;:;

"";""<"^"" * >m'=.l.l.. instn,„M.n.nlifirs ,.f fho innr^.„„i.. rl.,,.

"

II..- fn..,. U.V..JU..I will Ik. „.u,v f„||v .Stat,..! i.i ..ju.i.t/^r xxx... /,„./.

Al-p. ^s.. 4, s. w. ;n. A ...Mn,,l,.i„t A.I. ;..(.: ,,„<,,,.„„

iiMii;i Ml Mo.

iin.v .1 In, „w,, n-k): I/„^„„. v. (:,„ ,..,.,.: "If ,1,.. ..,.,„|,,,„v .,1 „ ,,

4
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d. Sci'vaiiln lull mil iKiiri r In line fiinl ilisiliiirijr nlln ; si nnnls.— It

is iijrrrcd l)_v all lIk- Ai jtriraii oiiiri.s iluii, wlicri' an t'iii|i|iiv(i' is iii-

vi'>l<'i| with llif iMiwci- III a|>|i<iiiit ami n-iiiuvi', |iriiiiiiitc ati<i liiuraiii',

iitlirr scrsaiit-', aiiv knnu ii il;.'i', acliiai nr cuii^ti uciIm', wiiii-li lie mas
|H.,«..css as U) llair iiic'iiiiu Inirv i- iiiijiiiit <l tn tiic niasicr.' Tills |)riii-

i'i|il(' lia.-< laii'iv Im'cii liiciari'il in In- a|i|iliiMlili' also In ilir ra^-r <it an

otlii'iT ciititlfil to siis|m'IhI a servant of tiic cniiiiia v t^'injMirai'ilv."' (tii

wliiiiM I'liyiiiiTK wiTi- In ir|Mirl wluii \|i|i. Div, It. 71 N. \ Sii|i|i. T'll; Ihil:

iit;:iMi'< Ni .mil- mil of if|iMii , iiml «Iiiim' IhiiiI v. Ihiiiisnii (IHTIl .'IS lri<l IIJ.I

;

iliilv it Hilt iniiilf liy llir it>iii|i.iii\ l<i I'ill^liiinili, I'l H. ,(• *'. //. f',i. v Unh'i
ill! III! tilrli lr|«>H<. Ill Ml- lliiil. till' I'll- i|s7li US liiij. L'1'4. .'Il'J. 1I» .\iii. 1!i|i.

;;ii«-. Hire put ill n'|iaii. I iiiii>l in III: liiiinis v. h'liiini lilii. SI. ./. it-

•triict vi'ii tliiit. if wiirli iiiitin- w.iH I'. II II. i'li. ilsii.-ii 1-J7 M,i. n:,s. -js S.
.<iv>.ll lit .lll\- lu>l..i>fl fllll. .l.tiii.r iti I... W Wl'> -111 W W I'tlt. f , \(.'inn III iiiiv |M'i«iiii tliii

H-l-"ll. It'll- -"Mil. lllll I III- l-tlllll *il IM : niKM 11.^^.11 ,i: _

"Till- |ii-liliiiii iilli-v'i-^ llial till- lijiniiii-r // r,,. v. Aim/ ils!l.-ti -i Ti'v. Civ. .\|i|i.

ill i|iii^tiiMi li.iil Imi-ii ii<|iiiiii><| III ill- IJl>. L>n S. W. |o| t, 'j.-l S. \\ . !tl7: run-
fi-iiil;iiirn own -»liii|i«. ami it « «iiiu' v Ohin Ithir 11. Co (ISiiili ;1H W. \ii.

Ill till' ini|n-ifirt anil liriltli- ni'iililiuii 4.'>il. Is S. K. '>'M\: c/i. /../,..- if /'. I, ml A
;iiiil ll:n\» ill till- liatmiii'r ni';.'!i^i'iitlv l/m. Co. v. IHil.snn (l!i((01 1(» Kan.
fiirni-)ii<il liini tliil. |il:iintiir wa-. iii .\|>|>. :i!>l . lil I'.it-. IMi.

jiiri-il. t'liili-i ll-i— .ni'iiii, iits till' I'V- ' lliiltimfif A O. I(. I'li. \. Ilinlhnnir
iilinn- was iiilinii.ilili'. anil aUn a< U'ar

\|'||. :'ih: lint IliiTi- iliH'-i nut -I'l'iii In ilaiii.'1-i-. Cliailv. tin- in.-ii wIihh- iliily
1.1' i -'\ ri-a-nn «!iv tin- alisiiliili' i|iialily (n tin- iimipany it wa- to i-M-ii-iM- tliii
"f till- iiia-ti'i-'i i)lilit.'atiiin<i •iliiailil imt piuM'i- wi-n- liin-i- tlirmiL'li hThiiii tlii-

'" iiriviil to atlaili ('i vn,.), a pi,',,' ii,iii|ii,iiv -iiii'jlil it- Kiinu ii-.l'.-i- nf tin-

"' ""IS- lii.iiiiii'i- ill wliiili it- si'ivaiil-i wi'ic ilis.

'Illinois C. /,'. c„. V. ./.ir, H (lSt;7t i-liar-.;iii-.' tlii-ir .liilii-s. Tlii-v ui-ic
I'' 111 W. '.li Am. ]\;- -ilil; /(„,,,/ V. a'.'i-iit- f.n tin- vn piii| f ili-,iiM-i
.\ii' iuik V. rf //. U. U. Co. (lltOl) (14 iiiy lialiitiial m gligi-m r. and of jiiuNfiit-
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tlio otlicr IiiiikI, n iiiiiHiiT i^, in wifft fUxti'^, ti..! diin , iMc uidi il,,

klli>vvli'.li;<' t.f nil IMIiplnVl'*' who li;i-4 ||<i [i,,\ur fi) iMmmI" till il imIk

ti-nt oiii|.ln\«c'.'' lint tlu- riil( i.> mIIhtwIsc in „t |,.,ist ..n«^ ..f il,..

Hi.itps ill wliich tin' 'Vuixrior sorviiiil «li.rt,riii<'" i> .i|.|ili. .1.'"

( . Siriiinls irhiisr ihily is r -h-'ulni /,. ., /, , Huij </</Vr'>i.- Tin' I'lut

timt, tlio «'iii|>luvr(' will, wIks,. kiMwIcduc it is iitlciri| i..| to cliiirvi' ili.

iMiistcr wn8 not iiii.U-r niiy <iiity to ii'ii..it tlio tlcliiiqu<.|i<i<-^ut'iiiiiii<'..iii

p<'fi'llt cmpiuvrc WA-i M<!v(<rli'ii t.. ;i> ..lli> nf the rliMtlcii»-i wliii-h tfh<l. .!

ti> A\it\\\ ill :i 1 11 so .ilri'aiiv cited, t|i;ii \\c wii- \\<>\ ti vicp i>riiici|iiil."

But wlictluT the. iihTC |Misi-«-si.,|i ,,t iliill l>M\v<T will CKiistitlltO llitii n m

ap'iit. nf tlio 1I1IISI-M-. ., fur ;,^ |<> riMi.lcr ilii' ! iii, r .•li;irs..;il.lc with In

kiiowlrdt;c, wiMiis In h;iv(' ikv.t Ik vii .Iir<-llv <l«'t«Tmiiu'd. In view .
:

flic fllllctil.l,, .,f Nll.-ll iiM <lll]>li,\,

18 not a vice pri! "ipal."

it <'(.!,, -. diiiiciiit to ouiitoiid tliiit II

'Sii.iih V. v r.niih rf ft. F. R. r
(|x'i!i, i.,i \;,, v.i\. IS I,. K. A. :;h>

.V2 S. W, .-ITS (l„ j,| li(..|l,'r nf niij^.,,
riiiiii'llnpij-i'

1 il,iliii,i,,,, t:hnui,r I,',

y. \,ii! ilssiii ti.-, .\|,| i.is, . All. :i;s

(iM|il,iill ,,i lilyl.uit liiloii..|iiir t<,

inc iliin;;ir fr.uh ii- |.n«ii(i-. wlicn ilji

I'OVnril, liy illlllli'iliiitr sii.^|Hmi Inn Ui-
i'iiliril> iiiiiiiir Willi lli,. ii.iiit Ik iow in
lioliliii;; iImI mi olllrcr ciililli.l t,i -n-
|»mmI II r..'n.iii' .! till- niiiipany ti'iii(iii

rniily i* mi niliccr «lii> Inii iinllini i).v

(o ir((i\f iiiiliir foi till' iiiinjKiiiy I.
r'

till- il.-v'^iliii iiMi|iiiiiv
I : /i'< /.< rV. /'m,,

'"' |"lrlh> of 111.' (i-i-.li l.i'l,. ,iis Ml,.,, Cn. llSilil |:.J I'ii. .'I!!, 2.-| \ll
IH'iiilcl If. ii< vv.i. !.-iili..ii til. fil i:.-. ilriiiii ili-|.iil,li.r'.
»{.-liilcl, tlir Mini iiij.l.i-. |,.„| |,.,.,,., I., "1,1 T..n".-..,v i» liii, Ihvii lirl,! tl.,i

'•''"I"'"' 'I 'I-' I- fl'ini M flirlllrl .Ii :i-. ^1 , III.!,, I- i- I 1„. i,„, Ij,,,,. .,u
cliiirt"' c.f III. .liitiiH rtl„.,i |„. f,„itii| tli.it I,,, I „f |i„. ,.|,i.i„.vr. hi, I ii.i»li'.| ., ,

'

Jip wii- nil.i\i,iil,.,l, if tl„. iii.i,t,.| III,., -mil rii;..iii.v|-- in,M|,ii<iiv i* ,m\>iiu I

rlimiic liail I lio pmv.T I.. -,i,|hiii1 iiii .m- | h,. ,,,ni|,aM\. iiIi.IhmimI, h,. |,,,h n,, .,
,

),'iiiii
1 iHii.iiii;; iiii|iiiry fur iiiiy il..n|i.- llmritv lo "iliMlimai- liiiii fnil /, ,

limi of iliity. if the train iijii..tri Im,! tho („.«,,' \ . ,f »/. u. Cn. v. ll;,-,/A( (
jsi-,

.^uiiic (lowir. llirn ii|| thi-c oill.vr-i Km •rinn. .-,(;, 4-.> .s. \\ . |oi;.-i

Hi-rr prr-oin \\h„„- kiiouli-lj;,. „f ihi. " Sniilli v. SI. I.oiiii tl S. f /,' r,
incoiii|n'li'iicy (if <iii|il.iyii., miihr tliiir (ls'i!i| 1,-,| yu,. ;i!ll, in I, I! \ ,li>i '

SIIIMTvi.-ioll Hlls till' kllo«l|.il;;|. of till' S. \\ . ilTS.
mni|Miiy, ail.! tl,,. f.iiliiic on th.-i, |,,,it '^ Uiiclfr the "Mi.Ho,.|,i|ioii" tli,..n
to 11M> due .||||,;,.||„. in ol,<i.r\iii;.' tin- («.v iliaplrr XWII., iio.W I . it iii-
ioiiipi.|.n, .V ami -ohricly oi tho,,. wh,,,,, «al.!irr p!ou-.| liy a vailVoail .

."
•

It va- thiir iliily to -ii^piiiil for iiiroin- p.iny Ui iioti' anil ri'porl ,1011 ili,- , ,.,

pfl.ii.y or niflirirly wa.i th.- iii.^rlin, „„, ,l,„.| of tli,. foi, n.an of a ni"lil .1.
of tho .ompaiiy. Thi, olili.-alioii of <i «li,,., ,|.ilv it i« t,, nt..U- up liliin, ,. :

railway .ompaiiy to iim,. ,|,i.. ilili^r,.,,,.,, f,.||ow .rrvaiil «itl, Ih.. for>.|,iaM ' '

in fh<> sclcitioii ami rilnilion of it, ,.|i|. ,,(,;,> ,f H. /. /,• r„ v f,', ,(,,, (ISsji |i<i
plnyiH-^ i- mil. which, in viow of th,. a- III. :is;(. ll,u. H,,. .hHlrin,' of mm .1.1.
sumption <if ri-k l.y 11,.. employ,,., of alilc (liili|..< wa, not. ivf.-i iv.l to. I .

.

any ..i-ii.il ii<.yli;.'i.ii.... of their iVIl.iw .l... i.,ion. in //,.„,/ v. l/iwiWi/.iii r i;
servant,, it. is r I iinpoitaiit to main- r„. (1,S74) .iO Mi,s. 17.S. thai, a .1
tain, nii.l il sh.iiiM not !«. f, it.l|.|vil ijiietor is a fc.jlow servarl of 11 ,...ti.,.,
away l.y liiiiilin^' lli.ise wlio,e kii..«I foienian. who-,- diitv it w.is to iP... t

piIkp shall 1« th.. knowliilLi. of t!,. .-.mi- .1, f.els in the traek.' niK,-s,arilv inipli.',
pany to one or two ..m.-.r, ,0 f r le that, llie limit eon-i.j.i.il that noli.. ;..

moveil from po„iliIe kiiov 1...!^,. :,, to th.- laller wa, not noli,,, to the ......

make it a liopih— ta-k to I., ill... th,. in- pinv. lint h.r.. a.'.iin th.. tli..,.i> ..f

«'onipetj-ney of siiboi.linate servants to ii..ii'.l. I,lm1.I.. iliilier vvas not c-..n,i.l. i.-l

thoir notice." tj the touit.

M.
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As to the cirniiiisfitiH'i-H iiinl<r wliicli tin- km.nli .|;:i. nf .•cr'iiiii ciu
plovcf's liint a rulo i;* luiliitiinllv \i. .Intel will 1h' IiiIiI t„ jn- iiv ilu*

iuftrcuce tiiul ibo rulo ia virtually abiugaic il, mjv olu^aur xv., ^.u.^t.

\ '\t^
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rnAPTKTl XT.

DUTY OK INSI'KCTION.
151. Inlrodiulory.

A. DlTY \T TUB TIMli WIIK.N THE INSIUI MKNTAMTIES ARE FIRST nilOrOUT INTO
I'SE.

152. Kiilo wlioin the cmplojcr is liiinsclf (Ik.. iiiiiniif;utiiipr of the in-frij-

niciilulily.

153. Riilo wliciv till- i>ni|.l(n<T is a nuicliascr of the iii-truin<>iitiility.

n. DiTY OF I\Sl'l:(TI().\ WMIIK THE IN.STIil MEMAMI lE.S AUK I.\ I .SE.

154. (Joiif'ially.

155. Kvi.i.-iiti:il prciTqiiisitcs to the iiiiiiiiK-n.iiico of an lution hn^id on 1l;e

failnic to inspret.

15(i. No ni'^'li;;<.ncc' iiiii>iitahlo whcro a drfcd is not discr , 'ihh. I>y a rcj-

sonalily <Mrcl'nl ins|Kvtii)n.

157. Cul|)ahiliiy usually infciahh- whoic tlie master has made no in>|.rc-

tion of an instrumentality.

158. With what frccpieiicy inspections should 1)e niiido.

159. Speeilie eirei Uimes pnltinj; an <'nii)l<>y.'r ui«)n inquiry as to IW
conuilion of instrumentalities.

a. Kxternal ;ippearanee of instrunu'ntality.

6. liisatisfaetory oi)eration of instruuK'nt^iIitios prior to tie

aeeident.

c. Len;.'th of time an in-trumentality has Ix'en in o^c.

d. Operation of physical laws.

K. Accidents snhjeeliu^r insUunieuti(Iiti:-s to cxI raordinary stiMiiK.

f. lnexperi(iu<> of emi)loyet>s who erected an aiii)lianee.
ICO. Siillicieney of the in-i«Htiiiu : generally.

llil. iSature of the inspiction recpiired.

1(!2. Limits of the nia.sUT's duty in repfard to inspection.
103. CnnUMon usage as a test of the adejuacy of an ins|>eetion.

164. Duty of inspection with regard to conditions arising from tlie prog-
ress of the work.

105. Inspection l)y parties other than the proprietor himself, erfect of.

u. I'uhlic ollieials.

6. Manufacturer.

As to tlip liability for nojrli.aoiit iiis-jirctioTi, so fnr ns it floporids upon
thp qiiiility i.f tlic duty, as InMiig delogablo or iioii-dflcirablo, see rhA\>-

ters xx.\i. (", xx.xii. D, pnst.

As to tlio duty of iiisiwctioii under statutes, see cliaiii wii.,
poxf.

151. Introductory.— Tlio rule stated uiulor its positive and nei:jiiv<<
321
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t'^'iiiis in SS 12r>, 12r>, (i)ilc,— viz.. flint a niiist(>r is or is not cliargo-

iiMc with tlic conspcincric'cs of knnwlciluc, ai'iNii'ilinii' as lie or iiis agents

cniilil or ciinlil nut have obtaincil it l)v the cxrriM.-c nf nrdinarv care,

—

lii^i.^ n]«iM liini, in xpnic instances, a <luiv ot' a nmcli nidrc stringent

:iii<l (in<-riiiis ciiaractcr than tiiat of takin- nniicc of tlmsc ahnurnially

il;iiigcr<iMs cdnditidns whii'li, in this hi'anch <>( tiie law of ncgligcMicc,

iirt' ilfsignatcci l>y snnic such term as ol)\ ions, ))alpal)Ie, ap]iarent, and
the like. The standard nf nrdinarv (mvc is fr<'i|Menily net deenK'<l

ii) he satisti< d nnle--> he also elitains kn>i\vi( dge ef any aliimrnnil enii-

diiiniis which are (li~co\('i-;ilile liy a fMrnial i;i>|H'cii(in, !iiade for the

e\|lre^s ]inr|« se of asceilaining whether tlu'V exist, and as minute and
M'.irchiiig as a reasoti;diIy eantimis man, mindful of the ,^. '"ety of his

servants, may Im' sn|)|iiisei| to deem iiro])er under the pireumstances.

The exteiit anil character of the nnister's duty to inspect his phmt
iic|iiiid n]inn Somewhat different considerations, aeciu'ding as it is

Iireiliciited nf the titiie when that plant is first brought into use, or of

seiiio snhsei|ueiit time. It will, therefore, be necessary to segregate

tiic two class(\s of caM'S tlius indicated.

A. Duty at the time wiiex the ixstut-j[entat.ities are fihst

bu<)uc;ht into use.

152. Rule where the employer is himself the manufacturer of the in-

strumentality.— It is w<'ll settled that a master who, himself, niaiin-

factiires and suppli«'s iin instrumentality is chargeable with such
knowledge of its ilefects as ordinary care during such nninufacture
wnuld have disclosed.' ;Manifestly, the resiM.nsibility which is thus

' Stniiilinil Oil f„. V. ISoirlir (18!).-.) fmctinc nf a In:iI<o rod. in wliiili tlio
in lii.l. 12, 40 N. !•;. 12S (lioMcr); .vi.|..iice slwuv- llicro «ms a cnick or
h nil, ssrr Ctiiil, /. ,( /i'. i;,. V. Cnrrirr, tliiw nt tlic ]»iin( wlioip it pii.<-c.I
il'-'iili 47 V. C. A. Kil. lOS Fed. 1!» fhioii-li lli,. cIm^I) nvIiI,!, i^ :il.tM.li..,l to
" ir m .1 inmc)

: Mrliison. T. d S. /•'. R. the top of lli.' v.xr. and tliat the .Icfrct
'". V. i-iirri, (1Si>7t r>S Kan. SI.".. 4!) oxi-tcd wlicn tlic roil was ori.jin iHy
I'"-- M.I (nia.liincry) ; Fcllhom v. IJiin- ji!a<-.Ml in tlic ear. llUkmnii v. Mhxuiiii
liiiiil I ISil.-.i 4 iM.-^t, & V. 4110. JHT Cock-- /'. A'. r„. (ISSC) 22 .Mo. App. .!44. Tlic
I'lini. Cli, ,r. (-trnctiirc'i ; /Vi/.,/ v. »•,/,. report, docs not stale ubctlier tlic eoin-
''.' MS'i2i 2 n. ('. ns. Allhnicd in 21 paiiy was tlic niaiiiif.utiiivr -f it. own
I an S. ('. ."iSO (defective lollwa.v and car- or not, iiiid it is tlieri .ic donlit-
eli..ck lilfK-ks in a sawmill. The <-asc fill wl.ctlicr tliis easi. Udoii;.rs to ll.i^
1- for the jury where a mine owner, in e.itciioiv or t.lie followiiiL'. fii Ilnh/ v.
"^'i-lnictin;.' a jran'.-way into his mine. Ar. i

l,S!l;>) 30 .\]ip. I)iv,"lSS, .-,7 x. y]
'111! net examine the roof for loo>e and .Siipp, 2',i;!. a distinction was noted bo-
fri.timd pieces of coal, so that thcv tween ca<cs where a m.ister has fur-
TiiiL'ht he removed. lioicMr v. Cil^- nishi.d tools of ai)pnren(h- ^'ood qiialit'
liiini r,i„l To, (IS!);j) I.-,!» Pa. 4n.'!. ^H .iianufactiircd I.v others, and cases whcro
At!. 201) .\ railroid company, it has the tools are fiirnislie,! I.v a m.ister who
l«cii --icI, is properly held lialde where has kiiowlcdfre of the defective quality
a hinkciiaii wis kill'-d owini; to the of the material used.

Vol. I, M, * S,—21.
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322 MASTER AXD SERVANT. [chap. XI.

asisiiiiiod to fiiiiio into oxistoiico (•tiiitimics as long as tlic defects remain
unreinedicil, irresjieetive of wlicllicr tlio iiistruineiitality was or \v:i.s

ruit pruiK'rIy insix'ctcd after IxMiig jnit into use." This is apparentlv
all that is meant by the language used in several Illinois eai-es to tlio

effect that, where negligonce in the miginal construction of an instru-

mentality is estahlished, it is nut necessary to show that the master
had notice of its dangerous comlilion.^ That there was negligence

in the constrtiction iin)>Iies, < .» hijimllicsi, that there were abnormallv
dangennis condiiiuns wlii-h were <ir rmght to have btvn discovercij.

But, if this 1k' the actual position of tho court, the i>hraseology u.-cd

' Mrfliir V. \ali(,iiiil if /', Wursfril
Mllh (l!l(»l I J-i l;. I. :il7. 47 All. inil'i;

Ulurl: V. /,.• Iloiilillir,- (1SII7) in Misc.
IIJ. Ct .\. V. .s;i,,,|i. 2)S, Alliniiiiif;

i\>'M\\ IS Misc. ;i4il. 41 X. Y. Siii.p.

liia. 'I'liis lii-tiiictidii is also icffiicd
to ill Ciiriihiif V. IHiiiifi.'i C. If. Co.
(lS7ni 2il l<mn. 14. 4 Am. Ucp. LSI.
wlicri' (lie loiiit ^aill: "If l.liis far was
naiiliii',' ill t.|pc a|i|iliaii(i's icfrricil to
l).v iilaintiir. .it tlio tiiiii' of its ijiiisirnr«

tinn. anil so coiiliiiiicil wlicii i>iit ami
iiMil iiiioii tli(> road, it woiiM not 1h' nco-
f-saiy to show fiirllnT notic-c or knowl-
<(l;,'r tlKivof on ilifiiiilaiil 's pari, or
that of its ntrcnis. in ordiT. ttius fur. to
fix lialiilily." .Sco also tlio <'\l ract from
t.lu' opinion in \ niliiin/li v. /.'.. Slmir
.f .1'. .V. /.'. ('„. (1SS4)' ill \. ^. ;t74. 4ii

Am. liop. 148. in note !) of tlio folloH-
in;; section.

"Cfdini Cnnl Co. v. //iV«.< MSri2) 4.1

111. .\lip. .SIO. citiiifr Ah.rniiiirr v. .1//.

.V7, WiH(/ (1874) 71 111. .iil'.t. wliorc tlic

coiiit said: "For t.lie proper construc-
tion of tills sidcivallc. it is not denied
I lie town .iiUliorities were responsible.
Tlicy should see to it that Mich .-trilc-

tiircs are properly made, and reason-
ally .safe; and they nnist U' kept so.

'I'liey, iM'iiii; the pi-ojoetors of them and
the builders of them. arc. in law. held
'.o a knowlcilL'c of their ori>;inal condi-
tion, it would be ab-iird to say they
must havp notice of the ori^rinal defect,
wlic'n t-lioy thoiiiselvos ,nre the authors
of the defect. Why notice to a jiarly of
oii^iinal deficits in a work he is bound
to make safi> iind reasonably free from
defects? The town Ikmiio: in fault at
the outset, no iiolieo was necessary,"
In I'liiiiuin if .1. A". Co. V. Mnriiii<ii

(ls;i7) 170 111. .•.211. 4S N'. K. '.i.vt, Af-
tiniiMiL' ilSlliii (-,7 III. Aiip. CIS. the
toiiil said: "If the scallold had Ix'cii

piii]crly ponstnieteil, and liad becoiiin
iiiisaro hy reason of a defect siibsoipicnt
ly aii-ini;, the doctrcio that the liabil-

ity of the appellant company dopomicl
upon notice of such snlisoquent dclirt
niif.dit have had application: Imt not so

when the defect oc«:iirs by reason of tho
failure of the appellant company to .li-

charfjc the duty oast upon it by law nf

lirovidin^ a safe place for the' appcll, ,

to work. If it oniiUed its duty in til-

io£tard. no rule of law required it sImmiM
lie notiliod of it.s own failure before it

should be doomod answerable for in-

.juries resullin>; from .such failure."
in MrHinlh v. I{,uilr (inOO) 0.1 III.

.\pp. 212. an in-tniction to the clVi(t

that, where a scalTold, properly cnii

strni'ted. has iM'coiiie unsafe Iiy"rc:i-nii

of dcfci-ts subsequently arising, the li;i-

bility of the master depends on noliic

of siiih subs«|uont defect, was hcM tn

be ri'_'htly refused as niish'arliui:. whcrt'

the defect existed at the time when tin'

scaffold was first erected. llt\i<i,U

f. I{. Co. V. Harris (18!I4) .".3 111. .\|,|..

r>'.)-Z. h(dd that the rule th.it, if a o.ir

has iHiome defective by use in the -iiv-

ice of a eonipany. notice of the clcfi.t

is necessary to alToot the eonipany with
liability, while, if a defectively i-on-

striicted ear is used, notice is not mn-
essary, was applicable to forei^'ii, :i-i

well as to domestic, ojirs; eritici-iiii;

instructions which made the doffinl-

ant's liability di'pond on his know'.-L'o.

actual or imputed, i.i the fact that dvii

foiciiTii oars were so constructed that

the biilTers did not prevent the i|i:i«-

liars from coniin'.; toj;other. I'lit this

decision can soarcidy lie correct, as it

runs eoiiutor to the" fiindaiiiontal piiii-

c.iple that knowlcdu'c. actual or iiiiiiitcil.

is one of the essential element- of neg-

ligence. !^eu preceding chajitcr.

m
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is not vcrv npt fur tlio |iiir|Hi>c of cniivoying tlio real coneoption on
which tlio (Ici'isioiis ;uv bii.-icd.

In cases wluro the cvidcnc*- tciiils to show lliat tho .laii.irorons oomli-
lions siiiH^rvonod suhscqncntly to tlio time wiien tlie instninicntaiitv

was put into use, it is on-or to "no an instruetion wliich fails to mako
it ficar to the jnry that notice of 'ho: conditions cannot arise out
of anything ponnected willi tho <iriginal construction. In this st;it<'

..* t.Iu- evidence, sueli an instruction, as the court pointed out in the
case cited, runs counter to the jreiieral principle that a master is oidv
HmIiI.' where actual or consi nictive notice of the defect is brought home
to him*.

153. Rule where the employer is a purchaser of the instrumen-
taaty.— I'.See also Ji IC:?, 1,0x1.)—Xeglig.»nce is sometimes iiitVralile

from tho fact that the purchase of tho instrumentality was carried out
in a careless mauTier.' r.ut, in thi; ah^euco of some special f<'ature ,,f

this sort, the extent of the ma.-ter's rcspmisiiiility in cases of this tvjjo

is necessarily det<Tmiiie<l with reference to the jiriMcijile that he liinv

rely in some degree ujjon the a>sumptioii that the parties who sn;. plied
an instrumentality exerci.sed ordinary dilif;eneo in se<Miig that it was
fit for use. All tho authoi-itios are agreed that the fact of the aj)pli-

lUK-e iK'ing of an ajjproved pattern ( s<e chapter vi., onir), ami havins;
hern biMight from a roimtahin maker, is at least ])rima facie evide.uw
that tlu" defendant was not negligent in requiring !iis tenant to use
If.- 15ut most of tho cases ffi much further than this, Inddiiiff that
Mich fact-s are conclusive in tJic master's favor in the absence of s^ime
eiiciiiiistanco which would put a jmident inan ui>on inqnirv at the
time of tho purchase or afterwards." J forliuri is the defemlant rc^

'li<ihhn» V. i;i. r,a,n^: h. <C V. K. r„. :,\ Thin. r,U). 4 X. Y. Sun?. .171 Tl,i.<
<\s^r,, ns ln««. .•):, >:, y. w. ins. l,oI,l- .s,„m-< of „„ .mmpIov..,-s li.l.ilitv was
111- Ihat tlicii. was a iiiiMJiivct.ioM wlvi-.. caic f.illv .•nn-.i(l..rc,! in .S7(.„ v jr,/^„,/.
Ill' jmy were tiild tliat if <Titain liiii- Ion ns'.tr,) )tJ3 M..,..s .'im An \ K 17.1

Ijir- WOK' pil.Ml l,y the (.mployoos of 11,.. wli.Mr ii was hoM lint tiic ,.« nor" nf '•,"

il't'jMant. iiiKlor Us dnrctidn. lliat. .iiiariy owos nn diitv to its ,.innlnv,.,.~

liiM^l tlif. .lofcndant for ,„..,.l,^r,.,„.,,, ry,v.,;, for us,-. wIict,. tl.o M.a.nif „-l„n.,s

in ,^'"'•v^^,';'^ '";''"'''" " "'"' "^ ""'" ""•'^'' '(.,,....(,.,1 iM-|H.ctio>is i,,
n,'th,.,l,.f(.n,lantliaM,. wlicieit appears the proivss of const nicl ion. tlir oxpl,,,!.
that his n.|lros,.I,tali^(•. ill or.l,.rinir a-i .ts arc as j^ooil as aiiv made, no nn.' Imt
.ipi'lian..o. onuttod to inform tlu- manii- an o\|.cit. mnld nial<c n cnmix'tcnl in-'
lac anrs for wliat u-c it wa.s int.Midcd. spr-tion. ami no defect in anv has hcen
- Iia, ea-e in mal<in;; it and testin;.' its ilis,.ov,Tcd afler use for s,.ver;.l veus

.fjUi niit-'ht he insured, and defects I'laintilT put reliance on the fact tliu
It, If ,any, m...d,t }<e thus detected, on Ilic d.iy of the aeci,l,.„| he saw one

,isvs?oc,n'.' ''"''• '^'"- *• ''"''''"' »•'''•' ^f.oii in it, or ...1. which evi.o-e.I

V,. ,
- ', " -^I'l'- -"•"• '111- mercury: hut there wis no evidence

..•,ro,Y^T V j/;^ft,,,,,,, Car Co. that an exploder of this kin.l with a

A ,V",''„''^--
2- ^- ^^- --'^ ^'"•" "' '' ">• »i'l' «"v other .lefeet ofhauev. Kob Roy Hosiery Co. {\SS[)} construction, had ever' before bteii di,-
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ganlcd lis Iric innii imiIji iliilitv \vl ere llii'n is s|H','iric tc.-.i iiiiniiv LTiiiii-

tip sliiiw iIkiI 111 ;i|i|ili;ilW(' liirl l'c>ll lllnl'miulilv tolcd 1>V lln- in.iki

l-fi

iIk' iii:i-i<i' is ciiiiiNil tn put nn iirtido into li-

re lie Milil It.'

I f, ill il r;!-i' wiiclT

wiiliniit iiis|iifiiiij: II. Ills 1111111:11:111^ iiuviil iiiiiliTl;i! til IIImIvC illl II

-|i<rlliiM. tlKil llls|ii'Cl lull W ill iml Mllii't liic iii.-i>li'r'> li:iliilil\- W

injlll'\ tii nil ciilliliivcc, ciniscil hy ii ili'lci-t ii'il illr-cuvrrci

kl low-. ;i!ii ilisi iits III llic :ii:clil".s iirrfiiriiiiliir 'III' \vi

nil-- 1.

|i:irl !

lilMl wliirli ill' is cinliliiyi'i! Ill '111. Ill till' :lli^iMli".' nf slicli i-«i|isriit, l!ir

ills):(rtiiili i^ rri::i I'll I'll ;is ~ll pcl'i'l'i 'U;lli H'V ;|l|il iilllsiilc nl llll' scii]:r ..l'

lii- <'iii]iliiyiin'iil.''

Tiii- ri-lil I't 'ic ('iii|ili'y<T in rely irp^mi tlic i|iiiility of ;irlii'li- - .

pnrciiiiscil iiivnlvrs till' ciiiiiiliiry lliiit lie is imt iiiiili'i- .my oUiipiii'ii

to siil)j('('t llic iirtii'li's III tests lis iiiiiiiite iis call ami iMiylit tu \h- ajiplir.l

by a niamifacturor.®

covpiivl liy iilivliml '. 'I'lii' |>lini'i|ili' of (Irnnd I'liiiidi if /. /?. Co. v. Ilmifl- ;

,l/<.;(»i/i«/»"v. Il'ills *'(). ll.'-iSi Mil Ma-<. I
ISTSi .'is Mi.li. .-i;!;. :U Am. Iti'ii. :;.'l.

"iSli, I! ;. v.. .")T4. iVIiil till' nllirr niliiL.'-* 'As in i iilhr v. \,ii- Yml:. V. //. ,(

wliirli liiiill uilli (111' nil St <.!•... .hity Id //. /.'. 'o. (I'.iiMM IT.'. M:i". IJ4. .M; \

supi'ivi-i' till' iiwtniiiii'iiliililii's nf' hi- !•:. ."i74 : N/ii<( v. \V< llhniltui (lS!i,-,i |r,:;

liii-iiir-s. willi a vii'W to ili-ciiMviii;,' .\l:i--. .'!li-l. 4il N. K. IT.'l.

wlii'lliiT il was ii(Ti'-^:ii y In irphiiT i>r 'Sliriix. W.IHiiiihin (1S!I."m lli:i Mi-..

rr|iair tlii'iri. wrrr lii-M iii:i|i|ilir.ilil('. ;ili4. 4(1 N. V.. ITIi.

Till' roiiit sail! tlii'-i' I'xiiliMJirs "urii' not " In a Irailini.' N'i'W Ymk ra-r il « 1-

a p.iil. of till' inarliiniTy m' Imils nf 111,' liclil that, an I'lnpIoyiT is nut. lialili' l.ir

ili'fi-ndanl. Thiy were' aitirlr-, to he injinii-. caii-.icl hy a lati'iil ilrlVi'l. in .1

iiscil ill his !>ii.ini'-s, whiih wrvr in- liar of iron )inrilia-cil froni a ic|iiit iM..

stanlly ron-iiniicl in use. It was his hoii-i'. ami ii«ril in niakinir it liooU. uIhii

(Inly, "so far a* hi' (••mM ilo it hy vi-a- hi' ovdir- thr lu-t i|nality. iinil tin' ilr

sonahlr cll'ort. to si'i' thill noni' hut -ifi' fi'it loiihl lot liini' hii'li ili-. ..\,.|,
I

iinil (iioju'r iiriirlcs vm"i' fiii iii>!ii'i| to w itiioiil ic-ortinu; to rxtraonlinaiy t..-'-.

his -.I'lviint.- for -iii'h :i ii-r. Imt lir Uiis I'mlsi.n v. I'luiiii.i- lliiihii d,. il^'"

onl> I'.ilhil upon toilouhnl wa-ii'ti-on ."i.'i linn. 4S."i. H N. V. Siipp. i;;!l. I h.

iihli' iiiiili'r III!' i-ir.-inn-tiinri's,'" l<i /,'. 1/- coiiil -aiil: "Ihc ra-r -how- I hat -ii. li

i,(;/(/.s- V. 1/. .lA'iii's' Wi.iit.i, (;. (ISllT, i,on is Ii'sIimI in its nianiif.olnn- !'

Iti.S Mas*, .'llll,. 17 .v. K. 4lHi. thi' I'lirst- niaUi' it liiiinoL'i'ncon-;. iind (.hat -11, !i i-

ill'.' of till' I'vliiiiliT of a ilii-liiiL' iiiii- Unoun to Ih' thi' prai-tiri' at all «.l!

chiiir. ,1 I'ru «it1,- aflrr its piiri'lia-c I'-iahJi-hi'il inilN. .\ niiiiiiti' I'siiuini

fioiii .1 n'piiliilili' iiiakii-. »a- in i|ur' t ion iiinl ti-t uoiihl havi' .ht.iiri

lion. It. ua< hi'hl that, if "a niai-liiiii i- the lalnit ilrfcrl. in tlii' iion in Ihi-

linn'jht of ;i rcpntiihli. niiikiT,— in other i-iisc. yi-t the in-litiition of <iic!i in -^

wonls. if ri'i-oiiiililr ."iiir i- ii-i'il in so- iiniinalion woiihl cviih'nci' i'\l no.r.iiii ''

liTtinj: the iniikiT. anil tlii'ii ri'ii-onalilc viiiilaiii'i' anil iMiition. iiinl ih^'l i- ! '

ran- i- 11-ril. upon thi' di'livi'iy of a ma- ever fXiii-li'il from a m.i-lir in I'i'

rhiiii'. in in-pi'itin'.' it. in -rttiii" it up. to the provi-jon of implriniril- 1"
1-

in iMiltiii'.' il ill operation.— it. r.innot. Iv -I'rv.int. Thi-rr i- no ronrrivahlr '!

said that tlir di'fi'iid.int. or an nnployrr. fi'it which may not Ik' di-ioMi.l

would hi' liahh' in siirh il ca-i'. althoiiLrV. hy -oiiii' jio-.ihh' tc-t. 'I'lii' law i- i!i

it ii,!yht i-lrirly appear, later on. that -i;;iii'd for ;-.p)di<-ation to the onliMiv

till' ni.iker of that niaeiiine w.i-^ i.ire- alV.iir* of Im-ine-s and every.! ly 'il''

less, and put in improper materi.i!-. or .\ll men are not seieiit.i-t-. iind ;ill <'

did inipeifeet, iiml improper wovU." See ju-tilied in aetiin,' iijion eerlain a--'ii":'

also the ea-e- eited ill the follouiiiir lions and iip|>i'arani'es. We d" " '

notes. Tliiit -imilar ])riniiples are eon- te-l a harne-s or ii \va;.'on wlih'i v.'

(rollinp wliere a pa -i-ii-.:er i- -tiiii- tI ..i.jer fi.,111 a r'-]'iit.i'.l" d'vih;- !.!'.
<

railwav comp.any for dani.if;es. see nse the same, iind there were no 1 ii -11111
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;i?iTrl:iii;i'.

r (I., tlio fdiirts. Ill (Irlcni 'uiut: wlictlicr nn oiiiplovcr slioiild havi

! II 'li'lVi't, hold liiiii rc.>|ioii>ii,|,. |',,f tl,,
lllf cM^Iri!

liH'k i.r Ic'liiiii'iil k ,1. u iiHii 1^ (.nliniinlv in
I"

.-i>>>iMi uiilv i>v r<T-

llliMIIMlill'.' I he lllllHlt.li hur .if l!il, l:i,„ t Mf,
III l|lll'-llli.l « lli.'l uiiiiM ih.lniT I N. \ , Si

I I'"-':'! .".I lliiii. iss.

n f 1 tlic II. II i|
-.1 lUlhlrllt Mirlll III ili'|i.

iiilir-i' 111' |i|iiirililrr. ;

.lllil I'M l:liililiM,ll \ |i

|l|.|'Jll.,'i|l \\;l- :llliril1i-i| liv III., rnlirl ,,f

|.||. Ml.. Ill.l 111 irv i.in ill.

,l,.|.| .-|,.

Ii'il lri|llir.' :l liill'i III

ll nlll llh' ill

ili;lll\ 111 tiiki'

i;

ll"' iM|> mill tliriinlr \,il\

iii;i.ii\|. |iiii..|i.i,i..| hii. jiui.i'

i.||.,iU I I- i:i-' .\. ^.

III llllll ll I llll'l ll llll I

I''

w ;iii iiihi'ii

'" ^- '• -I'liMlilr iiilr til ii'.|ii|i.' .iii.|i a .iiinii.iiiv
Ullllll -IM.I: -UhiM :,,li.|.., I,,,. 1.1 ki,.],.,,, |::lll.| rll.l Ililvl I nilK ,Im, -ll i'.

iiuiiiiM..|iii,.i| liv II iHiiir-. .i|i|,iiiM.,| l,y .iiiij ,.|ii|,!iiv |.\|„.,N imiimI.I,. of iinikiii'
ll-.' ;lllil l'\|llTlrlll-t.. illl.l :i|iii;|l|.,|.|y 111,. hi.J 'i 1,,.,,^ ],1^,. III,,,,. „|||,.|| ,,!,,
I'liiiiiilv liiti-linl mill >l.uii|i,.i|. ii, |„ ,|,,| iii;iriif:i. llll, 1.^ ii|. in a i„,.iii,,i| t,,
u-ll;ll Inr thrill to lir IrMiil iim.|m ill M;,iki.. (/,„/, v. A'/r/i „;,.«,/ ,f. /) /,' ,;,
ipiiiliiu ami Mii-h rMiiiiiii.itiiiii^ mi. tint ilsiUi iiri Ki-,|, .isj •Hi.. re llir siiniil
;..M.i..lly i.i|iiiiv,| l,y lau. All IIim hm-hv. uI ,,|„„.i. „a^ .niiiiuviil /,.
1«-l iiiin mill -^tiTJ I.. Miiiilr in a fi.vv h,i„ l,v Nruman. I). .1.. ciin-iili.ii.i' lint
l.nL'iT-talili>li|.|i-iiN. Tlicrviilcii..i--li,iu-, I h,. inlr laid ilimn liv tlir Siiinrini'
l'i;il all |>iarticalil.. )i.,<, an- ii-r !

I .uni of t lir riiil... I Sia'l,'< in /.../'„..„„/
iliiMii..' till- |.iiii-.-. iif nimiiiraitiiii.. ami .(• /(. If. r„. v. /•.//.i,// i|s!i:ii l|!i f s
111.- iiiiii|.l.ii',l |inii|ii,-i ii.|n,-.-nl- till, ijilil, ;i; I,. ,..!. 7;.'s. 1:1 Siii, Ci |!i.|,'
l«-l m-iiili- that <an lie p; i.lnn.il. It s:)7. nicanl tli.it tlii. .iiipl.ivrr wa. nut
p.i".- int.

1
Ml., lianils of ilrali'is. ami so lioiiml to .In imir,. than IrCt an .•m'im.

iiM. Liv- Ihc .iinMiiiirr. If till. l,.-t ,v 111 -IV that it wa- in -
I ninniii-'.ii

'""'''
' I- ii'liiiivl. tJii. llll •lia-.M- ili-r. wh.T.. it, ha.i li....n iiiinha-. ,1 fi

iii.i\ a.-iini.. Ihal. tlir t.-l- ii,.,.,- .it lo a inaii'ifacliiivr of ;;i,iiil ,l,ii|,|in.' C
|ii.iliiii. III. II aili.lr have I n |Mo,,crly |.,iri' /.i.//-/). .(/,., /.v. /{ ,(: ]\ /,• i;, y
iiiii'li' ami the work |.iiipi'i ly .lii'ie. ||.. 'Joii (IS7!li !t| Ml. -17) ;i:! \ni I!...) -,7

iiiM-l -,..• tliat th.. work that I.r ami,.,- (no lialiilitv whiTr i!..fi.cl in l,i,ii,ii,,iiv,.
Uwv. 1,1 ,h. I- properly prrfonn.',!, Imt ,o,ii,| onlv haw li..|.n ili-iini.ivil l,v .-nt
It llll. fool liic.iks fi.mi an iiitiTiiiil .h- tin;; Ihio'imh its wall-i. Vi(«/u///, ,f.

llll 111 Ih.. niat..TiaI. not apparnil. from r. It. <;,. v. l-:ilintl (|si;ii| 1 c.j.lu .;| |

nil .•M.^rnal <.\aniinat ion of th.. iron, .ir 7S .\iii. I),..-. ,-.llii. wlii.h is to th.. ..p-
111 till. piiK-i.^s of makln- tlir tool. tlii. p.-iii' .IIV, t. Iia< Lirn ovrrri-IiMl in V,,..;,.
iiiii-tiT I- no inori. iv-poii-ilil.. than la- li/l. ,( /*. /,'. (•„. v. ./„,„« (I.S7I) •>

Miiiihl 1,,. if ho lia.l puivha-nl it. rraily llri-k. 27. Ill Uu„„h.„< v. /;„.v/„„ ,(. /,
iiia.li' in the market, or if it, ha.l lir.iki'ii /{/„../, c, (1S!I4| ii;| .\I.,,< )4 •{(; x'
fiiiiii an eMernal apparent, ilefeet jno- K. 4ill. a lilmk havln-a lii.M.in Haw
.lii.ril l).v u<... of whi.-h he was not Inoke a nionlli or two aI'l.T it was i,nt
.iMl-ea lie with knowl.il-..." To the in „-,-. in .loim.r the work for wlii, h it
sum- ..(leef, s,.e |•,w,,.^< V. V.ir Tort- C. was .l.-JMn.,]. ili,.,,.l,v iiiiiirin.' mi em-

V
'. " ".::: /.r" */"

'!'.'"\i"-v'' ^- '''">" ''" < -"i''"--''-
-''> "'• »'"'"•

liv '','.'
1 • -V'"""-' '" '-^ ^- ^ •""'•' fiKtii'i'i- for lii-,-a,-h of warraiit.v. The

;'''
,"'V

•'-'' ;*' -^•, ^- ^"I'P- 'i^^: il.'r an ali-oliile ol.li^Mli.m to his serv-

iv.l.i, ilApp.n.v. ]-l 41 N. \. Snpp. The Moek was ,me of that, .-la-s ofl-V An eiiiplo.v.)r wlio proeiire- a i:iip||.m,.nts which th.. ..niplover i ..-c-
Mi.iii, liiiiler from a repiit.ihh. maiiiifae- ,,e,-te,| lo Imv: ami the .-are li,. is Imuml
iiivr eannol, he helil In hie for an vx- to use in ,iro, i^- it is in n..,ki.|.- the

I'..-iiin on the croiiml that th.. iron of sel...-ti...i. am! in.-lii.h.s sn.-li inMi.Hi.m
viu.-h It was,.oust rm-te.l was of inferior as will .l..t..<..t <l..f..,.ts whi.-h ,aii he
qnalit.v.wh,.i-e that faet eoiilil have l„.en foiiml liy a careful inspect ion. lint

-.-ov,-re,l only h.y lireakinir or ...uUin- this ilo..s not i-..,pii,-,. him to fin.l a pos-
-le plates. Nor ,s h.. lial.le if the ..x- sihl.. hi,l,l,.n Haw the pre-em-e of wl i.h
:MonwaY-a.is..,n.y,Ief,.|.,.ii, ,l,e,.iv- tliere is ,„. lea-on to appr-heml. „ 1

1.. «hie, ...iilil not have heen .lis- which is so ...inccaleil in the con^tnil-
> 1-1 «ilh,.,it akiiiff the boiler apart tion of the im ine ihat it. .-annot liea.id uiiioMnii the rivets. Ualhud v. discoveicl hy acctiun; nor doea it

I !
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»>ma in cortnin Iiim •* of lnisiiics-i, ami wliirli it uuiiUl tlicrcfore Ix; iiii-

just to CXIM'ct OtllCr IKTSllllS to JM'SSCSS.^

Similar jiriii('i|ilc.s art' a])i>ii<'(l in favnr uf a I'crsdii wlio onirap'- iIh-

services of an in(le|K'iicleiit eoiitnietur to el•(^•l a stnietiirc, tiie rule U

inj: that one wlm, liavin;^ no knowleilge cjf mmIThM ImiMinf:. eiu|>l"\- a

builder wliiiin ho kirnvvs to Ih' skilliil ami exjK'iii nc<il to ert-et a scil'

fold for tiic iiso of iiis «'nii)lii_vc(s, ddos not uwe tiiein n dntv of ins)'(v-

lion, the ]if<i|K.p [nTt"oi'inan<'e of whieh would have di--elo<cd tli<' ili-

feet." lint a ea,-e in wliieli a slrnetnrc is |iur'-lia-ed from an"ihei- y,v

[ion, who lias heeii iisiiij; it in tiie hii-;ine-> in whieli the dclViidiin! -lie

«'e(led liim. ctands n|Hin n somewhat dilld'enl fooiinj;-, as will he ^•lu

from th<' niliiii; cited in tiie snhjnined note."

inaki' Ijini rc'-|>oii-ilil<' f(ir smli a tl;nv in

till' MiJi'k wliiili lit' tiiiM jiiii('liiisi'<l wiili

iliip t'iiri'."'

An iii-ti'iii'tion rciiiiiri! i; :in ciMpliivrr

to sIkuv that 111' liail a|i|ilii'il ""all kimuii
tt-l-'' to ilcti'iniinc tlir <a it y of a linil

cr i« croinriiii'^ wlirif tin r is no r\i-

ilinic inliciiliiii'il to itmi'-atc uliat

knmvn ti'^ts nii;.'lit liavo lucn a|iplii'cl

liy him. anil which wriv oiiiitli'il, tin'

jury lii'in<5 tliiis Ii'ft to dctciniitu' of

Ihoir own volition what tests oiii.'lit in

their juiljinicnt, to liave Imtm apiilie I.

lldUord V. Uihhrnrl; Mfq. Cn. iiss;ii

r.l Hun. IHS. 4 N. Y. Siipp. !Mn. On tlu'

second apiH'al of thi.s ca.s<' (lHli:i; 71

llun, 582. 24 X Y. Siii>p. IKM. Af
tlinicd (IS!).-,) 14.-> \. Y. (110. 411 \. K.

l(i;)) this point w.is not discussed.
' Ikiiiic V. liiiiiiiiiii Fork Flvlrio

I.iijht d r. Co. (181t.-))'5 Colo. App. 021.

:)!• I'ac. ;it(i (niaehiiierv) ; I'rmlifr v.

M-fllxviUe (18!I3) 50 N." Y. S. K. 5.-)7. 21

N. Y. Supp. 820 (blasting compound i.

In AUisiiii Mfn. Co. v. McCunnifh-
( 1SS8) 118 Pa. 510, 12 All. 273, win re

an explosion of paint used in paint ini;

the interior of a water tank was in-

volved, the court held that the master
may provide materials such as are or-

dinarily used in the same business, but

is not required to secure the best known
materials, or to subjert such as lie doe^

juo\ide to a chemieal analysis in order

to settle by experiment what remote anJ
possible hazard may be incurred by
their use.

•/<<r/i.i V. Smith (1882) 89 N. Y.

470. 42 Am. Rep. 311, ns expl.iincd in

\tishuriih v. hnlr Hhorr if .17. X. H. Cd.

(1SH4)"!)4 X. Y. 374, 4(! Am. Hep. 118.

Drvlin v. Smith was follow eil in liiitirr

V. Toinixrnd (18111) I2i; X. V. lit.'). 2t;

J>. E. lulT, and the eikct of the two

I t,.

.1.1

til

eases lias '|uilp reeenlly been .-I;!!!

be that, u Ik re an appliiiiii' i.i-a '.

has been i'oii»tiiicted by a sMlfr!
e\pii i' lUTil builder, i!'- iii.i-tcr i-

li.ilili' to lii~ si-i'Mi!it . iiiiiiiy ic-iil;

in its cin-l.ruction. ami is at libcit-,

.li'ccpt the same williollt ill-ji. c: mh.

Will' III,' ,-1 V. I'rir.Uiiih (lS!lli| h .\;,|,.

Div. 4:i:i. Hi N. V, Snr.ti. S'.r,-,.

"In Vi.sb.iyiih v. I.nkr Slu.ir ,f 1/. ,s'.

/.'. Co. (Issl 1 HI N. V, ;!71. in Air. r p.

Its. llie court, icintcd the i on;, m im
that a railroad ciunpany acipiirin.' In

purchiise an .niblit iounl line :ilii i.ly

liuilt and in oinr.ilion. of wliicli an i\-

istiuL' brid;,'e forms a part. o\\r~ ii<> i.Mi-

|.Mtion III its ei'iployccs runtiiiiL' (i liiM

over such biid;.'i'. cM-ept to keep it in ii-

pood comlilioM as when it w.is Ima^ht.

and has ;| ii;,'ht. vvitlioiit ni'u'liL'ciiic to

iissunie the stiHicicncy of its oic.iiii;il

plan and c,iii-lriiclion ; and ilcnir i ilu'

applii'jition of the ilmtriiu' of /*i ..' v

.S»(i7/i (1SS2) 8;t N. Y. 470. 4- Am.

Hep. 311. for two reasons; (1) hiria^>

the defendant here bought the briU'c et

allot licr railroad company, and w illicit

any selection or choice of the buil''r.

such as was made in the scaH'old ci-i';

and l2) becau-e the brid','e. unlike llie

scall'olil. -as not a (.enipoiary but a |« i-

maiicnt s, ruiture, intcndi'd for o'lain-

uoiis use throiiLrh the years. 'I'lir ciit

said: "As-uniini;, as we must.. «iiit

the jury could have found from tin' . li-

dence,— that the bridge when par-

chased was unsafe .'ind danL'croiis by ir.v

.son of defects in its oii'_'iiial plan .in'i

con.-t ruction, and which del'crl- w.ti'

oliviiius to t! ye of a skilled in-) I'lr.

and easily and surely a-ccrtiiii.iMc 1'.^'

ii structairal analysis dcleiiiiiniri^' il-^

factor of safety.- -it was ueiiliL'cn.v mi

tiic part of the dtfcnuaiit lu l-.'I!' ina.?
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A Juctriiif less favorable to tin' iiiii.ster i li:it ii]>|ili(il in iho

rases tliiis far cited has Ix-cn appliefl in sume j,,.i»lieii..ii>."'

riiore are at least two very weighty reasons wliy tlir tluoi-y that a

il.i iiw in tlif" facp of ^uch ohvioim do-

full witlmill u<n'it;iiiuiiy llirir cITcct,

iipiiii its sti-i'iii,'tli anil < ipiu'ity. 'Ilii'

ilit.its poiiiU'il out l>y till' fviilciuf

Witv iilriii>''t nil olivioui to tlio I'Vc of

11 ('(iin|M'ti'!il rxaniiiiiT. The IimiihmI

idiiTi-i'l for till' ii)>|M'lliint iii-i-ts t.liiit

till' ilifi'inlarit iliil I'liiploy »iiil:il)Ii' ami
I'liiiiprlint prrsoii'i to iii-pirt tlir liiiil;,i',

will) iliil iiinkc- till- usuiil iiii'l ru-tonmry
I'X.iiiiiiiiiliorH. ami that IIuti' i-i no ilis-

piili' alioiit that ill tlir I'vldi'iiri'. Ittil.

il ii plain that, tlii' iii-i»'itioii ili-irilx'il

ill till' proofs II* eiiitoiiiary i~ tliat inaili'

liv a iMiiipaiiy whii'li has Imiji, its own
liiiil;.'i's. In siuli «'aso it iilnaily knows
till' plan ami iiioilr of ii)ii»l iin I ion. an<l

is alrraily ii'spon-ilili- for llio lark of

riasoiialili! cjiri' in ciilu'r llir ilrsi;.'ii or

its I'Xirtitioii. The >iilp-i'i|iii'iit in-|ii'i'-

tinn is iliri'cti'd only to its pi rfi<i tr

piiir, and to iiulioatioiis of \vi'akiii'ss.

lint, wlii'ie tlio I'oiiipany ilms not know
lilhi'r the safety of tlir plan or the pni-

diiiii' of the lonslriutioii, Ih'iiiiisi' it has

|iuriliaM'il it lomiili'li'il. ami in ii'i". ami
kiin.vs notliin;; of the skill or want of

.vkill of the liuililer, an inspeition whleli

l;irvis no lieeil of that inipiiiy when <le

fills aie otivioiis. ami laik of safely is

imliialeil anil may le pa-ily aswrtaiiieil.

is not snllicienl. Of loiir^e. the test

I'f netiial. previous ii-e pies for sonie-

tliini;. It nii^'ht jn-tify a eonl.iiniame

nf that u-e nnlil a ioiii|nt4'nt in-pee-

tion eonlil reasonalily lie niiule, lint

wimid mil juslify a nej;leil. when it. was
iiiadp to oliserve ami leliiiily olivioiis

•'' *s and elements of ilan^rer. lieraiiso

'.: in the original plan, and an
1 to learn, by a well iinderslood

". wlutlier, in view of its appar-

els, it had the ordinary surjilii^

.eiii,th-"

In iliirlnn v. Uvtroit, It. C. <i A. li.

Co. (IMIO) 81 Mieh. A2:i. 4li X- \V. 111.

the extent of the defendint'.s duly to

li-t the slren^'th of a ehain was dis-

eii-~i'd. The I'onrt lir>t laid down the

(.'I'lU'ial rnio that railroad eoiiipanies

'eaniiot be held respon-ible for hidden
ilifiit.s in tools or applianees. if they
have used rea'^onable eiiie in |)ro<'iiriii;.j

thi'in: lull they are not alwolved froin

tie iliily of ti'siin? or inspeetioii iK'eanse

lliiv have liiiiij;lit in the o|»'ii market
<d ri'piilalile dealers, or enipliiyed eoni-

l-xlcii worknieii lo cou->lJUtl tiicni. If »J

Miy defer! e\i»ts whiili a earefiil U-t or

in- letiiin would liav.' di-io\eied, I'le

" i-liT iMii«t U' 111 II to have knnwiid.;!'

Ill -.lle'l llelelt. aiil lo In' re-pon-ible lor

it." The eoiiil tlieli |iriHi.(did thus:

"It i» ur;.'ed Ih.il t.lie r.iilio.iil ciuiip'iiy

has ilniie all ii in do when it liii>- of

reputable di-alir- iiMl'iil and iii.i' liin

1 ly for ll-e I'V ils elllploye-; I'l;'! il

I'jinnoi. when liii\iii'_'. iii-pi-it iwr-mi illy

e\ei\ hiik of a ili.iin to -le whelliir il

is piopeily wildi' I. lint il ean do this

persiinally. a- well as it ean jh'I -'iiiilly

do any ait iiivnhed in the opeialion of

its road. It not only ean, lint ils duly
rei|lliri'S that it .-h.ill, before it i^ pl.lnd

on a ear. ean-e i'Mtv link of esery i 'i lin

ii-eil by It.." enipli'yei s in phu.-^ <<i mi hr
eireiiiii-tanie-. iii\ol\ in;; ilaiiL'er In la-e

the el^ lin ~liiiuld lu'e.ik. to 111' e.iiilully

te>*et! .iiid iii^pe. I(.d by •oMH'one i<ini[ii--

telll 111 jiali-'e of il,» llllle-s fur I lie lit.

n:i)-t -train that i- likely to enine umuii

it. If this duty had U'eii iiirfnriiied in

tlii- ease, the isild weld in the rliain

wiiilil very likely have 1 n di-roM red.

and the eh. lin eondenined as nnlil lor its

iiitemled ii-e." Si'i' al-o Sim v. ilnmiti-

i,.,i li.h )<,. ( mill I 2 Out. [.. l!e|i. U'l.

where the riiurt disen--ei| the di tViil-

ant's liability, ml the as>niiiption that

it was for the jury to say whelher the

handles of a box desi^ined to .sustain .i

liea\y wei;.'lil :.hould have liein ii!-peit.id

by a emiipeleiil per-mi brfme it was pui

into u-e. In the fiillowilii,' pl--.lu'e llle

Siipreuie Ciiurt of 'he I'liileil Slalj'-.

al-o rerii;.'Mi/e- the olili;.Mliiiii of niakiie,'

at least smne kind uf exitiiinal imi.

where it was l:ud down that, if a lail-

load eonipany. after |iuiilia-iii;.' an en-

j.'ine from a maimfaetnier of reiii;.'ni/eil

standin;;. mule sueli rea-miable exaiu-

inaliiiii as wa- po—ible witlmut tearinvt

the inaihinery to Liieres. and subjisled

il. fully to all tlie oiilitury te-ts whiili

are applied for delerniinin;; the elli-

eieliey and stieiiu'lh of eoinpleted eii-

j'ini's. and suili exainiiiation and tests

diselosed no defeet. it iiiiild not. in an
aetion liv an employee of amit.lier eoni-

pany, 1h' ailiudi:eil f.'uilly of nei.'li;.i'nee

lieiau^e there u.i- a lalellt defeil wliieh

,sub-ei|nently e.iused the ile-t ruit ion of

the enirine. and injury to hiiii. Ii'irh-

riKDiii it- /*. I,', cn. v. riiiitti (i,sii:n 149

r. S. 2(;ti, 37 L. ed. TJJi, 13 Sup. Ct. iiep.
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mm

iM.T i. ...ilitl,..!. iH a iniiifr ..f law, to rdv on tl... ,iuality ,>( u,„,|i-
•'' <ilii •-I '• • ' " •

. ' •'
'I

irh

tntif

iHi<-.> ..l.i(ii;,..l livir. a r.'|.iil;.!.l(. iiiiiiui fii.tmvr .mIk.uI,! b^ r.-j.-,' i,
,

On.- of til >.. is ilmi Ml. I. a ll.rurv i„ .-.r„ii„llv in.-cm.Uu-nt will, il„'

du,.(nM,. .,f M..,M|,.|,.j:al,l.. ,l„ti,..-. S l,;,|,f,.r xxx,., ,„,,(. As U.fu.v,,
iiiaM.T ai.,1 ^. rvai.t. thin .i.H.trinr >l„,„|.|. it. is H.lm.itlr.l, ahvav, 1...

','-',"'''*'' "' '•"""•"'li"Ji vv|,..,„v.r ii ,., int., ,.„„Llii.t wi,|, t\ua wl,i,
-I'Hiuvs tl.al il,.. ..mpl..v.T .,f mi iii.l.'|N'ii.lriit .•..nf r,i,.|.

- is ,..,t |i.,l,„.

f'-r liH .i.,zlio,,„,, s... .•|,;,|,„.r NNM. A. y-os/. Tlu- Mti.anun is tu,u-
nallv .i,(r,.,viit fiv.n tliMt ,",...|,i..,i ul„.,v a siratiir.-r i. tl,.. i.ij,,,,.,!

|'<'r>..n, iMa-iim.-li a> tli.- (nnurv „( tli..-,> .Lytri,.,., i,„s i... M|,|,li..Mii„i.
to sii.-li .-iiMs, ...s.H'iil wli.-iv .ialii'..rv <liiti...s aro viiilal.-.!. Tii.' .,il>.r

":'""' '' "'"' ' •'""- " 'l»- '-111.' a.l..pt,.,i l.y n,...st of til i|„„-i
tns til.' xrv.int lu> .,i-,ln„,)lv „.. n:,|„ ,,f ,„.,i,.,, ,-,!.'ninst llic nmmil ,.-

""';;';,""'• " '" ••='"""' ' ^"'' ^'-""i liis iiiasUT, !..> .•ai.n.it ..,,...,
nt all. A-Hu.m,:: ili- ,i,.f,.,.t wl.i.-h ,^,,..,..1 tlio injury to have I,,.,,,

.li^.-.v.T,iM.. I.v ,|„.,.v.Mvis,.,.f proi^.r.-an-. -M.<-„m. ..Uf,Hit,i„ tVnur-.
t.. Ik- li.-l.l r.-s,„,„>.l,l.. f.,r its ..Ni.t.- .a,„l it i.s a more iii<.,.k<Tv .,|\ ,-
n.-.- f.. al.sniv,. il„. ina-l.T ,ii,i|,lv ,.1, tl,«. Kr.,mi.l tliat lio was jiistiii.,!
HI tnistiiifr t.. til.- .kill aii.l .iilinvn.v „f „ iK-rson wl„., if that ^1 ili

"'"' -'•'"*'' ^"•'"- "^ " "i"«'<'i- "f t'M.-t, n,.t <..N,.r.-is,.<l, is n..t liaMr t.
tht- s..rvaiit h....ans,. th.r.. is ,,. privity ,.f P.,„tra<-t iK-tw.-ou th-in.

ilK' .|u.sti.,ii a.s t.. uli.it .-.Nt.-iit the (-1111.1.,^^ lia.l a rifrht t.. iviv
'i|'"i' '1"' ^i;ill -f a iiiaiiiifa..tnr.-r i^ „f ,..„irso, i„i,nat«-rial. wh.-iv I,',.

was ,,„t „|»,„ nuiuiry as t., ih,. .•on.liti,.,, of the api.liaiiee whi.-li cauva
the iiijiii-y."'

R Ultv or iNsri:.Ti..N wim.i: tiii.: i\sTi,-ry K.vrAi.mr.s ark in- isk.

154. Generally.- A fi.T nn iM.fn.ii„,,talitv has U.-u ,.,it int.. u<.
the l.iv>.i.i,,,ii,,M that !.n,,„.r skill at..] .-are w.-n- e.x.M-.-is.Ml in man-
iitM.-tiif.- hi-iiis f., |.,s,. its evi.lcnrial iiii|N,rt;Mic<- with pr.Mter or !<...

rai.i.Hty. a.-.-.^nlinn- to .'ir.-miistaii.<vs (s,,.
;; i.-.s. y,W), nii.l. as a ina'-

tor of f:i,.t. that i.r.-.iMi.pti,,,, is usually a ue-li.uil.lo <iuaniiiy. It

\. 1.,,,,, I 11,1.1 4,1,. 1!. .\. .!S. rl sr,,.. in„.liini>t-. hIi.t,. the ,.ri-in..,T I, mI i,,,.
i.n.l an »n.,l,. ,.MMi-l„.,l l,v l,i,„ i„ ,|,., ,- ,,,, ,„„,„, ,^ il^. .;/",' 1 ',
.OKI III th.,

( iiiiiida Law .lomiul f,,i- til.' .•iiniiyli. i Sr.i-u i, k CI, t ,1 .liI

""Vr,v ii, r . , ,

""'''« j.'>-.".i '.Ik,, ii,...;„,i;„.,.,:: -,',;:';

11 ;,
"/'I"'' "' •'' '"U'l".v.-.-. in,.!,t Nv„. „„.,,.|v , M.,....i„„ ,„ ,„

^'' .'".;'".;,, "'";•"
"^-^i';.

-^ •',""- & -pini„n. «„,i ti.,„- ,i,.. ..,„,i„v„,";,,',;;,"
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tnllnWS, tlHNT'forc, lllilt. \\!l<ll|.T ill"' 1 1
1 -I I'lll 1 1< M t II 1 i t_V 111 (|ll(St ic HI \Vll!»

ililaiiii'il fi'i'iii tiii"llic'i' jiiiriv. III- \Mi-> iiiuiiii r.ii'i iiD'iI III- IMII-.I I'lH'ti'il liv

ilif niM-tcr liiniM'lt', ilii' >cr\ niilV riLilit nt' iii'iii.n will nlnn.-l ;iK\a\ - !«>

• l<llTlllilU'<l filll|i|v IIIkI -nil llV lllc |i|illri|.li' lll.ll Im' Wil^ Ii.IMmI t.i

-I.IiJL'ct tll.ir ill-tnilllinl.lli! \ In il »\ ^li-nillir ! ,,iiuili;llii.!l 111 -lil'll

!(;; II 111 I' illti i\ iil«i 11* ils li:il i.ri' iMiil i|ll:ilii v iiiilii':it( (| In U' |ii'ii|ii i'. ;iiii|

;il Slli'll (itll<r tiltirs II- wiTi' >lli;^.-Iri| li\ -pii-ilic I'i l'rlliii»l;llii't~ imI-

I'llhltril to [lilt il |i|'ll<!<'lil liiilll nil iiii{lill'\ lis In ils rniHiil inii

Tlii- iliiiv i- M.in, linns r.|'n|,( n .,t' n- it' ii \\i vf .me |irrnli|i il\ ;iiiil

»|«i-iililv iliriilclil In (III- illl • 1
I' kci'liiny liic ii'-triiiiinnl;iiilics ill mil.. I

rnliclilinll.' S'C cliiililcr W.. mill'. lint llli> |i||lii-.|' ilniry. wllcri'M I' it

MiMils, is (Iniilitirs* slljr;:<'«tiil \\\ llic cv iilciiif vvliidi 1i;i]iji<'|m<I In !)(•

iiiidri' iTvicw. 'I'hc (Msn- v\\ii\ in siililiilc A -Imw tinil ilif .jniv nf in-

-IKciinii iiKiv. mull r snini' circiiin-liinrc^, Im- iircdii'nird \\ii|i rcl'ir-

1 iiiM' iii-.( tn I lit' time wlif'ii flic iii-tniiii(!ii I lilies urc first ]int inln ii-e,

Mini, in sniiic nt' flic <;ciicriil sliilcmciil- nlalivi' fu tlic ('\istciii'(« nf the

iliity, this Injricjil ciiiiiiei'tinii i- more nr Ic-s ili<iini'lly rri'nj;iii/i i|.-

Aiiy nflier tlicnrv, it is iiiiiiiit'cst, wmilil In- incnii-i-icnt wiili the fiimhi-

iiKiitiil j>riiii'i|il(' wliieli underlies nil the (mm-i, /•/:., thut, e\ce|>t in

-n till' us ills iihli^riitiniis limy he iiinditied hy ihe dnctrine nt" enninmn

<iM|(lnyiiu'iit, the muster's r(>|mnsiliilii \ tnr the sni'e enmlitinn nf' his

iii-triiiiieiitnlilit's< iittiiehes iit the fiisl mninciit when they arc mil inln

Use. and "niitiiuies as Inim as they remain in use. Siieli hiini;- the ehar-

iii'ter of tiio master's res|Miii>ihility, tlu' existenee id" the duty nt' in-

' Tlic niii"f('r'« duty to tlic aorviiiif ri'- tlKTciifh'r rriiiiiii )i;i--ivo. Tlii' iliily nf
i|iiiii's nf till' fiiiincr H'H-i>n:ilili' imp- iM-|iriliiiii i» iiMii ii mI ivc. iiml iiiii-i In'

Mini -kill ill f nni^liiii^ s;ifi' iiiiii'liiiicry icnliinmii-Iy fiilllllril, ainl iio^itiMly
:iMil iipipliniin-. 1111(1 in krcliiriu' "IK'Ii niii- |'iTl"niiiMil." Itr'Hin v. fliini'iii. U. I. it

iliimn unci ii|i|ili;iii<-i's in ~:ifi' I'limli- /'. /'. r.,. (issoi ."i."! lort:!, .Mi.'i. Mil Am.
liiiii. iiiiliicliii;.' the iliily nf iiiakiii'.' in K. |i. iJI.'t. (i \. W. .">. I'm- nihcr cx-
-["ction anil tr^ls nt |vin|ii'r inli'ivaN. niiipli's nf -imilai 1mii^'1i:e;.'i', -n' Ifiih-
r„„il,.,l V. H'llrrillr Sli.nr «'„. (ISIMll „;.„/./ ,f- I). /,'. ( V,. V. IIiii,hU ( ISllli | SS
VI \ .1. I,. J-.";. :tii At.I. 47.1. ••Tlicir i- Va. .•.:is. It S. K. .17J; t/»„.7i V. (;,<•!/

:i liilv nf Ihi' riii|ilnMT mi-ill'.' niii nf \ nrl li'iii I!. r,i. (IS'.iSi :.) Minn, lit,

llii' IJMliility of iiiMi '
'

-ly nr ii|i|ili.iinT- 77 N. \\ . "ill: ('iinn run v. Hi-rnt \i,illi-

111 i:i'l niirnf oril, , I'l tiiiu. In tinii'. < ni U. Tn. (IsiiSi S \. I). I-.'l. 77 \, W.
nr In lii'coiiii' until ii-r fiiiiii wn.ir liilil: rhi\Miii v. .luhn I,. If'./n r l.iiiiitu r
<•! fimii iifri' ^inil ill ,.y. iiiiil tlii- i- llin r,,. ilsiHli lis \. ('. .-ill. -s.t S. v.. <.\-ir,:

ilntv nf in-]icTliiin, us iiii';i>il liy llu- Ul„ rf, lih r \. Ihinin (Issiii 2ii N'rli. IIS.
I.iu," I/-,„„»/- \-. Hi„:i'i,i I Ittdl'i 1!)1 41 N. \V. IlliU: (), i,, s. S. r ,. v. \l<i'-

Hi. 117. I'.ii \. K. !I04. ••\i'yli'.'i-nti' nn //n»s (|S!i(h sr, i;,,. 41s, |_' s (:. (i:)j.

tlii- |iiri nf the rni|inriitiim [I'lniilnvi'vl = Si'o Tirrini) \. \l iniwiiiuiln if ISI. t..

"'^y I -i-t nf Mils of niiii--iiiii nr inin R. Cii. itss.-i) :);! Mini. :tll. .>;{ .'mm.

i'ii"iiiii. iiiiil il •i|.i'i'--iirily fnllnws tlinl Ri'i>. a.'i. 'J.'t N'. \V. -IIW : \<,nl h'lilsrlur
111' '"ntirHiin'.' ilnly nf .ii|Nnvi,i,iii aiiil l.lui/il S. S. Vu. v. I mirhi' iitrn (1SII4)
in-|i.din!i 11. -Is niiih,. :nr|ini:ilin'i. Knr .'17 X. .T. I.. 401). ;il .\1.1. IIIH: Chi,n,t,i rf

it «ill lint ilo tn H:iy lll.ll liMiiii:.' fur- /•;. /. /^ Cn. v. I< ixirim ( lS'.t4 I I')'.; 111.

iii-liiil siiiiMlilo iinil pint iiiMrliiiii-ry 4J8, 3!) N. K. 324.
ami ;ipplia Ill-OS, the eoriK.raiioii can

\ :.!
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•p«''-li"ii in n iu^-v^->,\.-\ (•.,ii>. ., „ n.^ „f il„. f.„.t ,li:it tlio niiistcr'B . Mi-
giiti.iiis fi\v\f>\ In- a.li'<iiiiiii Iv .li.fliMrpd iiiil..-s clurin;; tlic «-iiiirr

lNri...| ..(• whicl. |.1,„( lV.|,...|>il,ilitV i, picli.Mlr.l, |„. tJllv.'H i;..ti,....f

wliiiirs.T ,1 r.M>..i,„l,K |,ni.iini |«i«,,„ wmild |,„v«. ii-"vrii,iii.Ml ui. :. r

till' |.iirti.-iil.ir fiiviiiiiMi s wliirli |,:i|i|.. II t.. U' ;iiv.,|\<<|.

'' '"'•* '" 'I'l'l tliiir an i'iiii,.i,,ii t.. 'ii-iicci ciinn,,! U. tl,,, f,,iii. li

tiyn i'f H .•!,;, i-r of iM-lij;ri,.-.. wl.nv r!.,> iiliiii.niuillv .liuipTuus ,.„

«liii..ris risnIt.Ml fmin i|„. i.,iii,.iis ;ni.| mi;iiiilmii/.-.i n.-ts of wn.mi-
wlio w.iv not vicr piinciiMl,.' I;ii| i|ii^ ,.,||,. j.s to l„. nikni siilij.'..! .,-

til.- liiniiaiioiis ii,.li,-Mi.,| in !> i:.>;i, .,,<l. . The prih.ip!. „ laid.l..,.
ill tliiit s.-.Mioi, .il..., involve tlic cirollarv, i ;.'iii/.<-il in oiio case, tha
a ina-tcr is not invaii;il.lv .iiiitlcil to con.liK-t his lumiticsH on tlir ..-

Himii'lion that ihvn-. will be no unlawful intx-i-frrciRti by trcsiM.-. :,

with his plant.*

ihi- (iiiiy of iiis|^M'iion is imposod iruTi'ly as n inonns townnN m
••11(1. 11. •lire, if kilo

,
l..,|o^,. ,.f a ,l,.f,.,.t. siii-ji as tlin ins|K<'tioii wa- .1,

siffiK'.l to reveal, has nai'heil the master or his representative tliivu-!;

boine oih.'r ehannel, the mere fact that ins|K-et.ioii has JH-en dulv pn.
vi(h..l f.,rwill not al.-..lvethenia>*ter.» So, also, if the a«.'nt einpl..v,

i

to inspect ami repair an instriinientality fails to jierfonn the \v,.ik

jirojK'rly, and defects still n-main which would have Uvn dis.ovnvl
by a pro|K'r inspecti the employer ia liable for any injiirv ul,i,li

may afterwards U> caus<.d by those defects." And it would alsr, ncmi
that there are jrood f;rounds for siiyinji that the satisfactory chanM !. r

of the test applied for the pur|>..se of determining whether an appli

nnco was in jrood condition must, be an inade<]uaUi reas.,n for iiitVr

ring the nonliability of the master in any case where the applian.r
was of a kind not suitable to be usivl at all.^ On the other band. <vi-

dcnce that a suilicieiit ''orc'e of inqiectors was not employed, and ihuf

,i'.mV^""o?^',.'', ^!';f/.'"S'= J!''"''"'"
^"- ''''"'' "''""'"K tl'at. .*rt,.in i.m, l.in.rv

(1001) I2ti .Mich. (iOl), H^ S W. no: Inul „ot !«'rn t<..tf.(l aftor it w.. t:'

(plank laid on roof to Hlop pu'!,.y paiif.!). Tl»> .liilv of insrh. t i„ii l,.iti.
woiffhU, if tlicy should fall, ivas iiou .l,.|..if,il.l.', tli.-' einpl..v.'r i-iiiiini

,"

'"?,-'• . ,,..,. '•''"' ''•'•'''''>• "i'T.'lv on tl .,1

IntenKttwmil d (1. .V. A'. r„. v. .r„h,i- lliat lie had udod nasnii to «iii.ti. -• lim
*<-« (inOO) 23 Tex. Civ. App. ItiO, .-..-, tli.. a-<.iil who niadf the np'or -i-

.,'.'"• . - . „ competent. Ci»in(,rx \. Iluritr \lf. r...

'Inthana, I. rf /. R. Cn. v. S>i,i<l,r (1S!I2) lOH Mas-. Iii.1 .!() \ y ,,i
(1S<)4) 140 Ind. MT, ?'i \. K. !I12: 'Tliis prin.iple was relied on i„ •<
Hart V. ^a'uml.ur^ '|8S ' :,(] Hun. :!!t2, Harielfs di-sentin;; opiiii.in in /

,3 N. Y. Supp. 227.
'"

.ej ilSIMh 12.1 imnb v. Cawcnm (IH'IS) ;i.-. \p|i
X. Y. (!41, 2."> : . K. ^..j, l)(it nierelv on .".(il, 55 .\. Y. Supp. 127. and ai.i..
the ground that the master was ijinor- lie a sound one, wlictl , r it wis u
ant. ..{ the defeets. |,le to the faet.s or n,.l. In the i„.r...ilv
•Hoes V. Ocinn S. .ST. Co. (VMW) 5(i opinion there is nol.liin^r inr.,„.,.!.nt

.\pp. Div. 2.)!l (i7 N. Y. Supp. 7H2 ( ver- with it., eonsidcred as an ah.-lra.l imi.ji-

diet iitistaiiica, Mhici. .,iLs busei' uu e\i usiliuu.

|)i>

I- I"
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• ric nf ilio iii'.iM'i'inr!* li'iiiu'iinu'i* gut (Iriink ulirn mi tlniv, 1, nt.t Hiif-

u i. Ill |h iiiiilii.ri/c i: iii'ii\.-rv, wlit ic ii i., -Iiuxsn ilmi tlif ii«'l'f<MJ\t'

111 iiiiiii4iiliilil_v \Vii-, ;i< II iiiiitliT of t'lii-t, |irii|i'rlv iii-iHfiiil."

Tli«' iliilv (if jii-|NciiMii i-- iK'i pridiciiil.- lit' i-ircmii-tiiiiiM- in ui.n li

I'l.' t "fiitiiil jtlUiiitimi ini «iiii-.| is ilial i! 'iTvaiit is «mj;iii{.i1 m
i'Miii|iliiiit^ or P'liaiiiii;; sunn- i ii-i ruiiKiif ii ill v," <>r in rrslurinj; tlir

|il,irr it' Wiifk t<< il> tl'TIIIIll l-MlMliliull.'" 'I'Ih' (Inly i.f ill>|it'|-tii>l| llnCS

II'. I cMi ml 111 ilir -iniill iiikI rniniii'ii ti-"I» iii cvcrMiay ii-i-, i>( tlic til-

1,1—
i (r 11-1 ,,( w|iii'l| il iii|pIiiy«T.-i iisiii^ tlii'iii iiiiiy rcasniialily U'

Mip|i..-.il t'l Im' i-miiiN ifiii jii.l-i-<." Ill <ii.-|i M'!* tlio oinidoytT may

' Sf /.iii.iv, /. W. if N. /.' r,,. V. <.iiiii.» xlinkiti or inlcrfiii'il villi, lunl llmt
il^lHi Aikl l.t S, W. Tin. siiiMi' |Hiitii)ii iiiiv tiiivf liei-ii wi'ikiTi.l

' \II.H V. «,'(/i I «/.))(, //. ,( N 1, It, r„. 1(1 III!' [Hlillt (if liiill;; I Iv I/' fill. If
I i>;H.i 11 \vs (iv. .\|i|v. ;iM. ;i7 S. \\. \U- tx|il(..i.in «;i« i)f nil irn'ii hIiccI. '

, it
in. In Sh,ii>l,ri,l,iv V. lli..i,IJ,in I'lli/ phiin tlmt tlic fi;i'iiii'iil,i prnluMv Im\c
/; f„. (is'iii, II .\i.p. iJiv 1J!I. .11 \. il.mii i„ .liir.r.iil .tin 1! inn., nii'il llml
\ S|,|.|, I:;-*. 111., mllft. 1,,nli III,. ;;|,,.||„| ||,..\ nillV llMll' l.),|...,,| llN.VC r>r lieli.W.
Ih.il (lie iiiitv iliil.v (if iiM iiniiliiMi. in Winn u' Hnikiiniii i^ ^ciit into -iich ii

II .' ml to a i-iii.> liiiiiii fiiiiii-lii'il ini'iclv Kiniii on the .t.iv of the (•\|i|.i..iMn |i>

•'• •' l"il 'f the .(.iiKtiirc liii II tin. i li ir .iwny llic riiiiM. It i- in.iiiif.^l tlmt
-nil i- I'liiMviil ill cicilii ml not li.' ii (,il,iii.,' oni' nf tli,. »l,|w «lilc' iin-
'"' ''"' l'iii| "f inini.liii;- ,111 «llli iiiii --.irv »o .li.cl,ij(. jmt wluit Ii:m (..ip-

.1 |.l.ii,' of \Miik, ii to ii|ipriic liwii of the pencil. It ii not ,i mitiiiiil infiii.n,,. nii
iM-limc of iiiiy hitciit , I. fill, ,,f wliicli tlic p.iit of iirii' MO sent tlml llir plmi' li.ii

V hii- l.MinvliMl.ri'. Sic. fml'icr. iii to Ikcii Iii-|ki tcl. iinil il i- not ii naliiial
tliii ila— ot ca-cH. cliiplci WMI .

/i<,s7. iiitcrpi il at io,, of llio nITci to tjikc it at
"'

.\ «cr\aiit il not ••ntillcil to n |y on iiiipl.>iTi;r tlmt llic niiicilor knowi that
liii fiiiployci"i liavini; cxainiiinl ilic it i^'-afc. Sinli tin inf, icm... amlliitcr-
jil.iic wlicic lie il put to work, wliiic lie prclallon arc not bawd on the cxpcri-
i- -lilt into a room, on tlic day of llic cmi' of lif,. : tlicv nr<- imrc dciliictioni
i\|iln-i,iii ,,f a lly wliccl. to (liir away fioiii tlic lillei- of an iliaii iir itelv .ilatcil
lie riiiii-^ All-; v._ PiKK- ilMi;) lliS iiilo of .liity aniiiiieil ti.foriti.inil tji
•Mi-i. -.'r. 4ii N. K. fijlt. Ttic court cover tlic c.t-e. Snineonc in'i-t lie tint
-ml; 'lliirc iii-c many nioniintan in tlie jilaic of po-ililc ,I.iii^',t. Tlic
il.iiijir. wtiiiti, tlioiiirli liiillcn. it i- ini- wdikiuan nrit in to clean it iTp lia.i no
luittiiiililc to ;.'iiai,l nu'aiii-t liy inipcc- rii;lit to ananic tlmt he I- .lot tlic flr-
t!"i.. .nil! for wlijcli, on tlii- j;romi,l, tlic nor ii the rinplovir Ixii in foiiiia,
inilnyir ii held not ]\.\hW. Whithihr lanj.'iiai'c to notify liiiii I . lo one. ni
y. 11, III (I.SHT) 1(17 Mii.«i. -iSS. 4lf S. I-;, yet. Iiai made (vii.iin tha. thiii^r will
1-1. I lure arc otlicri wliiili. even if ^'ivc way."
inn, tiiiit (uMdilioni of th,, l,,,,!,,,.,,, 'Iliii nilc iiav 1h. r -ard.d a«» n noi'i-
iiiv "ii\ioiis witlioiit vvarniiii;. and of i:uy iiifiTciicc

'

f, in llic primiplo cx-
" .i.h tlic workman iiiiiit take the riit< pta'ined in 8 20. ' or. n inilieated liy
if he ail epti employment I lierc. I.,ii,ii tl' , >ionin-r in . ^fM1-a(hl|1ctts i ai'c

\- l-.'-inn ,f .1. /;. Co. llSS.-il l;ilt Ma-K. idi,.!. ' mav Ik- ,1. ,iie,Ml from the cm-
•;" ».. -.2 .\m. Hep. 7;i;!. -J \. v. n.-,; ,.e,.;. , that, the riik of handling tlie
'I U.i/.-,, V. Siiiiih Hi,xl>,n i;ii.ili,,hl r.,. thin..' in iti defntive eomlition is ai-
'lvi:ii l.-,S Ma.i. l.'t.-.. 47 L. H. .\. IHI, siina'd l,y the icrvant as an in-cparalile
•- V K. 111!). There arc ottuMH which nil, I manifcit iiieidiiit of the very work
ire iHith transitory and ohvioiis. or at which lie undertakes to pciform. Spo
l< 1-1 eipially eaiy to lip diseoveicil hy chaiitcr XVII.. jm.it.
'•'i,pl„y,.r and employed. When a room " Wmhsmiith v. Shmr Khrtric Triic
11- l.in shattered liy an <>\pIosion. it is To. (IS'.isi IIS Mi,-h. 27.'), 7 .V. W 4!)7Hun to everyliody that thinjri arc not. (sliver llcw olT from a snap haiumci
ill iliiir normal cim.lilion. that the used for driving riveta).
li-'iid support 01 part b^- part Iiaa been

tr

5.
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uniiiiiU'ily rely on tlio piTsiinijitidii tluit tlioso using tlic article

iirst (liscdvcr ilic dct'c'l.

()

Sir cliiiptcr IV., (lull

llKUlld t(!

lie (MX' >(<'iii>> (o ]ii-<ic<'(m1 'ijioii ili(> tlici.rv tliiit a lllilsHM- IS II. .t

iiouiKl U> cxiiiiiiiic into ilu' (•(Jiwliiioii (li arliclcs wliicli Jdnii jiMi't of hi-

.xtuck of iiwrcliiiiidiM', niul wliidi arc nicrcly liiindlcd I'.u' llic |mr|).i-,.

of Iransjxirialioii.''' As tlicrc is noiliiiii; in (Ik- fads c.f tli.it cn-c i,,

iiidicalc liijit tlio iiKisici- jviicw wlut was llio maker uf llie iiijiii-i. ii>

ai;eiie_v, or wiietlier lie was i.r was net a re|iiital)le iiiaiiiifai'tiirer. ihi-

(]eei<ioii i;..e^ U'Votid even tiiosc cited in ;; 1.",;;, aii<l tile eoiieiii-i,.|| j,

apiiiirenlly indepeiidenf, of tlie jiriiieijiie tliere relied ii]i(iii. It i> ,|if.

fieiilt, to see any satisfa<'tory reasuii wliy the res|i<pii.-iliilily fm- .ir.-i

dents of tliis tvjM- sliouid he tlin.wii ii|><>n tlie servant. Tlie e>> iiri;il

ini)H.rt of sneli evidence is siniidy that eertain condilioiis existed \,\

which the place of work was reiidereil unsafe, and it is siihmitted ili;it

a (listinetion wliicli sejireiiates fr<>ni the rest one iiarlicnlar tdass nf ilir

material snli-ilaiices which may ]ir(idnce this result is |nirely arliiir.irv.

The mere fact that the eoiidilicms wjiieh caused the injury wercijur

to an ae* of (Jod will not excuse the master if it ajiiK'ar.s that no Iciiiu

would have U'siilted 'easciiiaiily carelul inspection woiil KIVl-

Jill-
disclosed the danger in , ..ne to have jireveiited the catastroiihc.'^ LV

pare § 1lM», mile.

165. Evidential prerequisites to the maintenance of an action based

on the failure to inspect.— The first step in the esfal.lishniei,! ,,f ilic

plaintilf's case is to show that the master was siihje<'t to tlio duty <.f in-

sixrtiiif;' the instrnnieiitalily in (iiiestion. If it was a part of his |.l;nii.

as is the .situation in all the cases considered in this cha|>ter.' tlu-

only eircnmstances under -.vliicli this ])oint can In- of any iiii]H.riaiicc

are those in which it is o]ie,i to contreversy whether the duty lay ii|».ii

liim or ii])on the servants who prepared or adjusted the instruiiiciiiiil-

ity. See chapter xxxii., j'osl.- Jf this point is determined in thr

"ViV/fi- V, /.'nV /,'. To. (1S07) 21 Apji. liankincnt woakpiiod by (vtiiuinliiiirv
Div. 4;), 47 N. Y. Siipp, lis.") (polc-i fni- rain).
pll^llill^; cars almi;; an aifidiiiin;; »iail<K Tasos not an^worinsj tliis <li-i lii.timi

"darraiiaii v. lull }{inr Inm \\'„il,t arc coiisiMciod in the fullouin" clMi.t. r

Co. (l.S!13) l.-.H Mass. .^!l(l. .T'! \, K. (l.-,2 ' ]n l,iif,nirHr Iln,l„v (V.. "v. III...

((Hiicliascr of <iillf)M is not ll^,l,Ic for an (liMII) i)4 L. 1?. .\. ;t.!. 47 (\ C. A. :lii:,

iiijiii-.v to lii< servant, from llic j;ivin^' KIS Kcd. S.'i.'>. the defendant coiii|iain

May of tlie lia;;^'iiiL' niion a liale wliili! was lield lialile fi>r the reason tli.il i'l,

he was nioviiiLr it with a hooli. in tlie liad made n-r anant'eniiMits for iii~|».t
aliseiier. ,.f evi(le!i.-e of a custom or injr tlie lindM - from which the w..i km.

n

afiiceiiicTit on the master's jjart to in- in a bridjie jrio '-' "en- (o select lli.' ii.'C-

s|.e.l it and ascertain its slren!.'th). essarv piews for eonstnl.lin,^' a f.Jse
"r,„iii:l If. Co. V. Criiilii (Umi) 113 work! Coiiipurc § 104, pust.'

(ia. IHI.-), :)'.i S. K. 441 (railway em-

^mi^ I'ikMA.
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scrvMiit's favor, tlic in;is'ci'o ii

I'dlli.wiiii;- (|iicsiic.iis:

uliililV (IcllCIK tl[xiKls iipdii Iho niiswcr to lln'

) Wlicilicr t H' ciiiidil Inns w liifli cmisi <l tl ic iniiirv were dis-nv

criil'lc liv all cxaiiiiii.-iliiiii nf a rr.i-' m.iIiIv carcl'iil <'liaraclcr.

I L' ) Win llicr aiiv cxaiiiiiiali .11 ul' liif iiisiriiiiicntality liail over Imcii

iii::il<'.

(:i) WIic'Ikt llic OA-aiiiiiialii lis whirli were actually iiiailc wcri'

iiiailc as tV('.|iiciit ly as was |ir(p|.rr.

(I) W'laiJirr there were any cireiiiiisiaiice.s wliieli weiilil have sim-

;;i-ie.i iu a |iniileii| mail ili<- a.|\ i~;;l.iliiy el' iiiakini;- a s|M'cial oxaiiiiiia-

li..ii iliiiiii;;' the iiiierval lieiwe.^ii iw,, nf ihc rei:iilar cxaiiiiiiatieiis.

Ci) Wlieilier ilie (-nlar er >|ii--ial exaiiiinalieiis wliicli wen; ac-

tually made were a- I IkhmiiiiIi as ilie eirciiiiistaiiccs (leniainlcd.

'Ilicse (piestiiilis will he cmisiflereil in tlie fellewilli: sectiniis.

156. No negligence imputable whero a defect is not discoverable by a
reasonably careful inspection.— ( S; e lU.. ;; ic:;, /,r(.s/.)—Tlio "•cncral

liriiicijile oxiilaiiicil in ;; li'i;, „/,/,.. invidves the eniMllary that an oiii-

pleyor cailllet lie liej.l nejilip'iil fnr failiri;' tn disenver a .let'ect wllii'h

ancxatiiiiialinn, niado with that deii ice nf care ,vliich is i,hlii,'at(ii-v iin-

ilrr tlio ciivniiistances. wmild net di>i-|e>e. 'I'hc phraseeleirv nsed in

stiitiiif: this |.riiiei|i!e is <if(eii ef a -iiliieieiitly i;eiiei-al character to ili-

iliiMto that its applicahiliiy is indepemh'iit of lli(> (niesiien whether,
;is a matter of I'aet. such an exaiiiinal idi lja<l or lia<l not Ih'Oii iiiad(\'

Tmlccd. it, is clear that tlio failure to exaiiiiii<> an insiriinieiitalitv cau-
iii.l he rej;arded a.s aii eHicient cause of an accident. wh< re ex hiipolh-
r.v/. i!ie coni'iiieiis which n ndered if |iu--ilile would not have coiiKi

In the master's kiiowleiliiv even if the cxainination had Ixi^i made.-

'A in;i-lri- i^^ iloclMrciI not to lie IImIiI,. v. f 7.oi.v< ii ,f /'. Hiririnq Cn. (ISOfll 12
fnr "liiMcii ilvfi'cls. wliii-li c,.;!!.! lint .\|i|i. Div. .•iiiil, -12 N', V. Siiiip. S4s"
liMw lr,.|.n (liMovcii'il liy tlic iiiii-l v.\n- lln/m v. ll(//,i(>/i. St. I., if /• /,• f'o
ml ill^llvtiilM- ilM.M V. Vrir l;,.lf,„;l (|sS.,| S7 M„. .-,!.-, (n,il Wil.tlollt' „„v
It. '". |ls7ti| llii M;iss. 412. 211 Ami. vi-ililc ,l,.f,.,.t 1.roI<,. l,v ,,.;,-,„, „f .toi;i
li'ii. .l.ill; (II- wliii'li -lIlc u-nill Mini vmmiIhtI; Umiiir \. \r,r Villi: C.d- II
u.ll i,.,nL..|ii/,Ml (cN iif >,irvri- :in.| :iil /,'. A'. r„. (|S!i:!i 70 Iliin, 4."i;! -'4 N Y
fail l„ ,!..!,., I" l7„/,,/„. /'. J. ir. /,-. ,;,, Sii|,|.. ::ss ine'i-iill |>in|«.r, where IIk'
V. '•,„„v,i, Ils,:!| ,|s 111. .-„;|i: „. -l-.i- <^i.Umv w,i~ IImI. after a siinpo.,..|
l:it.'!il ,i,.fe. ^.. uliieli ,.,,,,1(1 ii(i( lt;,v,' 1 1, Miuiiin;.' ,,f tile cniNMi plate nf a Imiler
'li-M,\(Te(l y till' 11 f (iidiiiMiy dill- it. was MiLieiled to the tost nf I4.-J
j.'.iice" i(,>»i,i/„„„ V. r,,„-<i,li,liil,,l h„„- ,„|s pn-iiiv. its 11, ixiniiiiii capacitv
.w. CO, ,S„„lli„,i .f. A',,-. r„. flS!l.;| 14 .,,,.1 i,.,i,t,..| that pre-Miie; that it was
hx. (,v. .\pp. •i47. :i7 S. W. riii'h

: n,- th.n put in „nice l,v tli,. ,1 fc,i(l.,iit. in
l.ir h.tent defect. Miiiply (|/,\..,„,-; haiilin^^' frei._r|,l and piw-en-er trains
.';.

;

'." \-
'''•'"-'"'" [ISSSJ 71 Tex, nil, lev a presMire of from 140 tn l4.-i

•111 11 S. W. 21^2). poniids nf s|,.ani. and continued in sik h
iv l.niiisnitr ,( A. If, Co. V. r„i„ji- service for atwuit one weeic after such

'l' I r ;\.\':'-
,''" '- ^"- '"'^ snppo ,.d hutnin;, nf the ph,.e and np to

•,'r"".;. ',.'' '^^ ' '' '" V. I.nlhrll.r the time of t.he accident, without, anv
(l^s.)) .i4 Ixan. ;t2r,, S I'ac. 411 : /<or.« cvidoiipp of wenkne.ss and that it liiiallv

m

k'
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But in tho iircat ni.nj<iril'- of tli o (';i,-:os in wlilcli tliis principle np
as a oiMitrolluig iiicior th(^ acinal .-iiiMfinn prcs,.nl<d l,v tlio cviij.

is tliiit nil iiisia-ctii'n, np.iii tlic siillicicncy ,1' wliii-li ijio i

entillcil tu i-cly, liad be

nasici'

ilulv made lict'nro tlic il lai

explodod wliilc cari\vin;r only \\i)

poiiiuls rif >ic.iin, ;iiiii wiiilc rmi'iiin;,' at
only a iiimlcnite rato of s|«((l anil with-
out a train I ; .117 v. \, iriiric lime i£

fiiiKiit Mfy. Co. (IS'.lii) .->!l N. ,!. 1,. 41,
34 All. !tS(l (iM.lt binko fpMi, inl.M-nal
flaw not vi-ililc on tln' sm-faci'l . 'I'liis

is, ppiliap-i. llio actual ^'raiinil on which,
in H(/^/,s V. Hurt llsinii 7 \\,i~h. 17>i,

.!4 I'ap. \i:\, 771. tho <h f.n.lant \va< nl)-

solvcil from liability, wlicic tlic only
visible defect in a pit re of timber ii-eil

for ".-takin},'" cars was a small knot.
lint the precise jio-ition of the court on
this a-|'i'et of tlie case is not verv clear.
In Wiiniir v. f.rir It. Co. (lSi;S) ;1H X.
V. 4ilS. a brliL'e fell after about nino
mill a half years' use. 'I'ho evi.h'ino
slioweil that briil,'es of simihir construc-
tion ami materials upon the defcml-
nnfs road had stuoil over ten years, ami
were considered, and to all a|ipeara!H'es
were, sound and safe; some had stood
over fourteen years, and one over sev-
enteen years, in the same condition. Al-
thouj.'li some of the witnesses for tho
jilaintilT testitied that they would not
consider sucli a briiljie as" safe beyond
the jMTiod of seven or ei{;ht years! yet
the court said tliat if. upon" aileiiuate

and repoated inspection, and tho ajii)li-

cation of appropriate tests, no <lefect

was oxhibiled, a mere ojiinion as to the
length of time such a brid^'c miudit bo
expected to stand would have no ai>-

prcciable wei^dit in the scale of evi-

iience. It was held that there was no
conllict of evidence as to the care and
skill used in the inspection, as well as
the construction and maintenance, of
this brid:;e, and that there was an ab-
solute want of any actual notice of any
defe<:t, real or suspoi-ted, thenin, anil

that it was the duty of the court to take
the case from the jury, and hold that.

on the established facts, the plaint ilf

could not recover, but that, at all

events, the defendant was entitled to the
instruction the counscd ask<'d. to wit.
that, in order to char^'e the defendtint.

it was necessary for the plaint ilV to
show that the decay in the bridu'c. if

it fell from decay, w.is known, by son^e
notice or otherwi-e, to the presiih^nt and
directors of the road, fii /'.i,„/.,„ v.

Northern C. R. Co. (ISSU) 83 X. Y. 7,

it was held that an aciioii could not i„.

maiiitaimd by a hr.iki'ii.aii iiijuK.! ly
the brc.il.in,;,' of a del'ee' iv.dy' ,i,.l,l,i|

eycbolt eotuiei-tinj» the ehiii/wiih tL-
rod of a br.ake. as there was no e\i.l, n...

that (icfi'udant or any of its a;.'cnt- in 1

Ilolice of the dc'tect.' or th.it ""it ,i.:!,|

have been disi-ovcrcd bv in-pectioa. c\.
cept that t.he iii.ikci- co'uld h.ive .li.. ,,i.

eicil it by bendim; the bcdt while int.

and in other ways; Imt it did nm ,q.'

[liar whether the ey. holt was in i.l. !,,

the coiripany or purciiased; nnd nii

want of care, the e\i'rciso of uitirii

woiild hive disrovcreil the (l.f,-.
was -houn. In C'lrlsdii v. I'l,,i > -

Itiiihir Co. (IS1I2) l;i2 N. V
•r..\. ;iO X. E. 7.V), sever.il hool;, «,,,i

made by a blacksmith from pi^-, . ,,f

iron about I.S inches Innvr. cut li"i:i .1

bar piniliascd by the del'enrlant's -ii|«.:-

intcnileiit. They were uscd in lifiiii;

the heavy jriidcis w hir'h formed a |.,i:[

of the structure for the railwa\. atil

only one wa.s shown (o have bro'kni, .,r

to have been weak or dcfeiMive. T'!,.

picie of the lijir not used was slmati t,,

have been of the best ipialilv. an! to

po--c-s an >li-ticity .nnd str'en'.'l.li im
beyond that leiiuired in lifliiiL.' the -ir.!

er in ipiestion. The book that li"',>>

did so from a weakness in the ir.i'i :,t

the p.irticiilar |ioint of fract.up'. T!i..

court said: "The evidence do.s rut
show fioni «hat part, of the bar tli.'

l)iece of iron from which the Imo^ wu
maiuifactureil w.is taken, and. if ih,.

cutting' t;est had itcen applied to eiiiiir

emi oi- the middle of the bar. tli.' \\\w

I'ouM nol ha\e foiiuil that it woiill 1 ,n,.

di-eloscd the dcfei't <'Oiiiplaiiic,l of, A
conclusion that the dcf( ct would !..'

been di-covercd would h.iv" hail i;o.,.i„r

basis than speeuliilion or coiiii 'iiv.

and evidence of that character uo-!! !..

insiul'idcnt to sustain a iud'_'ii)erii ' hi

ll'iniion V. fiinidcii (Isfllii IIS 111. .\p|i.

Kit. it was conteinliil that a pio;. rev-
amiiiation was not made of the Imilrr
that bloke in a sealVold. but I'le eo'iif

was of till' ooinion that, from tie fri<
that it h.id been u-ed 'our or II. e ti"-.

without breakiu!.:. tin:, thtil .in > iei-

tion would not iiave disci. i^.-.l any i.ii"t,

in the timb. r. an exauiinalinii vr il

have licoii useless. In Kriinx v. Wii.ie

i
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periiiil wliicli lirnl olnji'sod botwfoii tlip iiispwtion anrl the accident was

s(i t.li<iit tliiit lie liiijilit ivas'iiKil)ly act npoii tlio }irc.-:iiiiii>tii)u tlial tlio

coiiilititin of the iiistniniciitalitv Imil iiiulcrgnnc no eliango for tlie

Tlic jiractical ofl'cct of tliis principle is considcralily limited I>y tlic

(ipcratidii of annilicr, r(iiially well :^(•ttl(•d, li':., tliat tlic master's non-

li;iliiliiy caniicit !» atilrmcd, as a matter of law, merely liecan^c the al>-

niiniial coiidiliciiis wliicli created tlie risk from wiiieii tiic servant siif-

f<'i'cd injury were nnt apparcMit to a person makinir a sii|H'rtieiai exam-

iiiiitiiiii (if tlie instrnnientaiity in qiiestiiiTi. In otlier words, it is laid

dcuii lliat no defect can be considered latent wliicli is di^roveralile hy

tl.i' exercise of due care.'* The predication of a siwcitic dnty of active

(ISSl) 8 111. Ajip. ri'^3. wlioro, for any- nn n«ionin.!r the injury ooniplninod of.

tliini,' that nppoiiioil to ttio coiitraiy. tlie Kmirr v. Trnii Kin I ,0 /. (,\i. (lS!i:)i ]:)!•

(Iifirl. wliicli cmi^i'd llic oxplosion" of a N. V. ;!i:!». ."ii N. K. '."01. A vcidict fir

U..V- ,:.'iin rator nii^jlit liavo liccii of siicli tlic plaintilf raniiot li(> pustaiiicil wlioip

n niitiin' as to cluclc tlio nio-^t canfiil a coiipliii'.' pin lirokc owiii^ to a liidilcn

i\aiiiiii;ition of tliK iiio-il skilful pxpiTls, lliiw wliidi coiilil not liave lici'U di«ov-
iin iii-triiclioii was licid cnoiu'ous wliiili crod Iicforc tlic break, except l)y nn cx-

liilil tlic jiiiy tlint tlio lucre ah-cnce of (ccdin^ly oiiliial exaiiiinatioii, H'l s'-

(\aiiiiiiation In- prudent iiicii was ton- i iii if .1. U. i'li. v. Ilta-ion (l!ll)l) 112
ilii-ivc ot tlic 'defendant "s lialiitity. Ca. .).'i:i, 37 S. K. St;:). A railroad eoni-

' Sec tlic ca-es cited in llie followinj |>any is not lialde for an injury to an
M'llinns. aid also the following; cases in eni|iloyeo caused liy tlie Im'akiiifj of a
uliiili the f.ict of the previous iiispei- luake rod, due to an ini|ierfeet weldiiiLf,

liiiii was ad\erti'd to: l,i,iiixi ill<\ \, A. where the tliw was not diseoverahle liy

if- ''. /'. Co. V. Il'il'fi (ISilti) I4(i Ind. the usual methods of inspection, owiiij?

.|'''t. -t.") N'. v.. IIIH (defe<-tive oar); to the necuiimlation of rust over the
irr.niiKir v. lUhii.ix r. it. Cn. (1S!I1) weldin.L'. /.''"' v. .\"e»- VoW,-, .V. //. ,f

Si) Iowa, le.'i. 4S N". W. lim-2 (defeelivo //. /;. V'o. (1SI»7) '20 It. I. -Jllll. .'t: .\tl.

fan; /Vih-m.s- v. \iir Yiirl: C. ,( //. /,'. (l-tT. In Sl.i'liiinic v. U'l vf \iriii)iiii if

/,'. (Vj. (ISIU) (!(l Kun, 111. It \. Y. /'. /,'. Co. (isii,-,) 4) \\-. \-,i. o,|;j .j;j s.

Siipp. 4IIS ikinjr holt had a defect un- K. 713, the lioltoni of a w rei ';cil tender
iliriicath the siiiface) : lii'linnn. I. <( /. fell out and injiin-d one of the wieikiMt,'

It. Co. V. Sinnlcr (1S!I3; Ind.l .'!-2 X. K. crew. The coniUients of the court upon
Wl'l (difiilivc hand car); Shlliinit v. the <w;curieiice were as follows: "As to
I'ior (111(10) .12 Mi-e. :,::>. Illi N. Y. the character of the d.in.u'er wlii.li the
Supp. 4()l> (elevator pronouiic-cd safe Iiv plaintilV eiicouiitereil ill ]ierf.irniin;; this
(iiiiipelent experts at the time it came woik. it was no more appan-nt to tlie

under ilcfcnilant's contrid. and in-pertel skilled and cxpi'i ieineil supervi-ior an I

carcfiilly from time to time): Siiiilli v. seelion bos<< than it was to t!ic plain-
V,»- y „)-/,- r. .f //. It. ft. Co. (HIODi let till', or to the humldesl and no-t uiiin-
N. Y, 4111. 'iS N. E. li.'iS (rio;r in idi.iin foinied secti(m hand en'_'a"ed ahout the
hioke owim,' to concealed defect, dui' to work. If the holts that held the liottom
the piv-cmi' of dirt cr sulphur; no e\- on wero severed, as tlay niu-t have Iiecn,

ternal iMili<:it ions of (liw). Kvidnico helween the t:ip and the n'll. !io eyes
tli.it l';e;e was. in a idatform over could ]ieiictrate the iron and the wood
which wiirknien were wlieclin^^ harrows, (j.^t surrounded tlie holt, and it •oul'l

11 ih-jiri's-liin. "so small that it esuiped not he eNpeeicd or riipiiicl that tlie see-
the ulteiition of the iiiiuierous oilier tion ho-s should chip into the holt or
|i.T-.iiis who n-e-1 the platform, sonic of c-iit lliioilirli tlie iron atid destroy the
whem specially examined it." is insuf- tender to ascertain whether the "ixdi-i
liriciii to suppo! t an allc^'-ilion of ncjrli- were sound or lucken hcfure froinjr ti)

trciire aLMiiist the eiiipl,iyer.^e-|M-ciaIly work to remove the tender from its
viiciv ji is iiii|iiohahh. that the imper- [iroxiiidt.y to the main track."
fctii.n played any part in the accident 'Huck'v. UoU.se (IS'.JO) 3.') 111. App.

plii

J
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Jjj.

=
! 'J.

in.s|)P('tiiin oliviipiislv cmImiIs i

ipli's. lint it wil

<|c'pl

M ell, liV (

if flu' lilttlT of tlu-c |1

i|iiii'iii^: tlic ciiscs ciif'ci ill ill

jniiicil iiiiic wiili ihoc ciic^l ill iiiitcs -2 iiinl .'!, siijtni, tliiit tlicrc i>

siiicriililc ililHciilt v 111 r iiiciliiit;, with ictcrciicc t(i llii' iie tiiai 1;

lllV<jlvC(|, MIMIC nf the (lll'i.-iiill-, ill llic IWii i;rii|||i:

tl-'lll. Adiiimsl (ISIU) l.i: III. ]J!i. 11 S.
K. I'lL'. "A lii'fc'ihKiMl <iiiiijiii. iiMiid il^

liiiliilllv liy slmltjii^' its rvi'^ to iN <ili

li;.Mtiiiii to iii;iiiihiiii n um-oimIiIv >:ii\'

pliiir." liiiniis V, J\tiii\iis fill!, i'l. s.

if .1/. /,'. >;,. (ISil.l) 1-J!I Mo. 41. .SI s.

W. .'l-i; It llil> ImvM llrl.l IIkiI, pioof
that tlio :i|i|ili:ii;<-c wliiili r.ui^nl tin'

plaiiitiir's iiijmv \\a« ili t'crt.ixc will jii-

lif,v the iiiijiiicMtioii tlial llii' ilrl't'iiil iiit

nils iir^li^riil, only w lii'ii till' ilrl.'i I u.is

plltl'llt 1111(1 oll\ ions ("opi'll to \i<ll.il o'l

wrviil,ion"i. anil t.lic I'liliirc to (li~ioMi-

it was till' ri'-iilt ol i;iii lis«nr—
. I.is-

kinc V. Cliiiiii 1 nihil /{ntSiniiii- Ct.
(lH!t.">) 71 Fell. :;7ii, wlii'i,. a ri)|ii' laoki'.

in wliiih tlii'ii' was no ili^rolinalioii. iioi-

nnytliini; wliati'vn- in iu a|i|M'aiann' to
stiiTficst a sii-piiioii of its uiisoiniiliii'-s.

This ilt'i'i-ioii, liiuMVrr. sirnis to Ih' too
stroni.'ly in tho inastrr's favor, unless
it was iiiaili' ill vii'U of tlic loiiicili'il

fact that the ro|M' liail luni i-iri'fnllv iii-

siK'i-ti'il at ii'asiinalilc iiiliiv.ils. |"li(.

same may !»' saiil of tlir iiilii;^ tli.it iii

I'lnployci- 1- not lialilr for an an i Init
oiiaininj,' limiisi' of a ilcfrcl in ajijili-

iincL'S fiirnislii'il to his srnanls. if tin v
WITP ii|ipaii'iitly icasonalily safr ami
nili'qualt'. Woitu v. Ilml' (Isillli 7

Wash. 17S. :14 I'ai'. 4.':!. 771. Si,.. Um\-
ever, ns to t.liis ca-c. noli' 2. .<»/./-.(.

'Till' -iT\aiit was aliowi'il 1o iciovir

in till' follow inu' 'a vs: .\iiiihiiii I'. I',

ru. V. Trrlir I lS!l4i 11 ('. ('. A. :i:iL'. -^7

I'. S. App. .-nii. li:i Kill. .-,27 dioli' in

track coiiicalcil liy slnsh): 'I'liir v. /,.-

/i(,'//i V11//-.7 A'. ''". ll>i!'7i -2-2 .\;ip. I)i\.

."i.s'.S. 4S .\. \'. '<<l\i\>. Sll (ins|icclioii of

liank from wliiili -liilc- may lie cvpcil.iMl

not snllici"'it. wlicic it has liccn n ,ly

siicli as cnnlil lie ni.nle liy oliseival '"ii in

|iassii|M iiliinj.' l!ie tiaekl: I ni'tn I'. /,'.

To. V. Ihiiiirls lH!.li ]:<2 I . .S. list.

fill!) iiiiiii. I iiiiiii I'. If. <''!. V. Suii'hr. .'i.S

I., cil. .i!l7. 14 Slip. Ct. Ili'p. 7.">ii! .Mlinii-

iiiu' (IS'.MI) 1; Itah. ;!.">7. 2:1 I'ai. 7ic'

icviilciiee tenili'il to -liow that a car li.nl

a cr.iek aliont \'l ini-hes lonv; in one of

its wheels, am! that the ciark. a'lllioiiL'h

it was olil aii'l lilleil with jjieasy iliit

ami Illst. eonlil Inne lieell ileleeteil willl-

out liilitelllt \' if tlie wheel liaii in-en

/.'. Co. (ISilS) 7.'> .\Tiiiii. til, 77 N W
'ill (ohl lireak in wheel of iMila r,

earl: ]l i/i is \. Urir /,'. Co. (Is!i:i, i)

•MM'- I'i^. II. 1:11 \. V. Snpp. I-JJ (,•,.,,'.

on In. ike stall eolieealeil IjV 1 ll-l i
: !..<

I'll III lie lliiihir III. V. i>l-i'ii { I'.lnl , .,|

L. i;. A. :!.l.' 47 t". C. A. .1117. Ins
| , i.

.'i.l.'i (enil in the •.'lain of the li;:,!ir;

ii-eil for a false woikl ; Tiilnli). I'. ,{ \\

If. I'll. V. (•<.»/•(,// Ms7:fi (is III. .,1,1

I iiiiil^'e tiinlieis c\lei ii.iUy soniel. IiH

lolleii withinl: Hiii-.iiHi v. .s7./„r.i,,i

Suns iissii) nil .\.
^'.

'.-,47. .• N. i:. ir.

leviileiiie was that a ca-iial in-pi - u,,ii

of the lower siile of ji plniik ill a -..I

fohl wonlil have iliselo-eil a kiiil i
: 1/-

Diiii.ilil V. I'lisliil iiliii. I'll, ilnno. :•

I!. I. l:il. 4li ','1. 4(17 (knot in n,-
arm of tele^r.ipli pole); Hiiiii,,,! /,<,,

llii- In. V. I.iniiihliii llSII.'ii 4."i \.
',

••!!((•. (i:! \. W. !t'4l (lahorer iiijiiie.l 1,,

the c.ivinj,' of an imperfeelly pi..|,;., I

tunnel, the supports of wliieli tlie -iinn
inteiiilent hail e\a.iiineil n slioit tj

pievioiisi: Vhi.ir V. Hist'uir lis :; ,

('. C. .\. 4."il>. ill Teil. 7l.-> (hir;;e r,„ :, i„.

•leilileil in the slope of a lailw.iy r;nin /

was looseiieil liy the action of fiv-i :,!;i

water, and fell I : .l/di/i / v. I.i.l.

( I.s!l7i Hi .\i,|i. Div. .>'». 44 \. ^ . S i|,;.,

I(l(i7 ( rivet holes in the roil- an, I ^,,i I,

et^ of I lie rnii ii-eil for loweiiie,' I,.,iii;-

into a cellar hail heiinne enhir.;,! In

i|si' ami rii-t ) : Ihnis v. \ nihil' '. i •(

r,,iii .( Ciii.-r I'll. 1 1 SIKH :)4 w. \.' •

I-J S. !•:. .->;i!l (riK-.k fell fiom i... f -f

ininei MiMilliin Mmhlr I'n. \. /.'/r,

I isiiiii S'.l |eiiii. 1 Is. 14 S. W . 47:1 .|i:..

jeelini;' lock ill a ijiiariy fell) ; ///'.,,.

\. linnni iihi nil Siinltiini »'.,. (|s:''i, 1;;

N. .1. I.. (i47. -14 .Ml. 7(i2 ik in -i !•

piece of hniiler ill elijsc |no\iii!ii\ 1,1

nail ilri\eii into eio— |iiere i

; 11/. '.",;

it- .s. »',,. V. irifiiiiii.i I is'.'s, 1:.' \i\

177. .'id \. K. -.'4 2 (ho.iiiN io\eii:i- 1,111

coll.;! eopiim on a Iniil.linLr nn,I'i" ii,,-

tioll \^ele left loose, aljit one et I:

fell 1. See ill-o. to same clli- t. /; '
vi

V. \i II- Yiiik. I.. /;. if- ir. /,'. r... Mss:,

1(17 N. V. :!7», 14 N. 1:. 4117; \h '
'

/'. /'. I'll. V. Ihiii'i- ilssiii :;,; Km .",-.

I J r.ie. ii.VJ; Imii.1,,,1 v. \ iir ),../. I'.

iiiil I'll. I IS!iil
I

." .\it|». li

piopi'il\ e\aii ilieil at the 1. 1st in-pi ^ . S iipi ir.l'.l. Test
\I'P
imo!i\ t !i;ii

ing station I ; Miimli v. Unnt Smlhiin after it yave way. looked a- if t \:A
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157. C'-lpability usually inferable where the master has made no in-
spection of an instrumentality.— Tliat a .i....-^t<r .Mi.not, in the .n:.j,.r-

iiv .,f iiisrapco, l)c ]iniii<iuii<'((l five fnuii in -li-vnce, ns n iiiattcr ni
hiv.wIicivrlK. iiistniiiirntalily wlii.li cau.<.d tii<. iiijiiryliad iicvcrlKrii
iii-|Mctc.| at all iM'fniv the acci.lcnl, „r ii,,t a( tiir (inic" when it slimiM
have lKi-n (sw" next s(.cti..n), is (.l.viously a iKrcssary ( t<(.,iii«.n(T of
a-smiiiiis; tliat iii^iMvii,,!, i.= uuv ..f tin- ,]nti<'s wliich ho .mvs t.. Iiis

siTvaiifs. I'mially, tlinviniv, tlic .'a-so is f,,r ihc jury wlicwvcr tlic <-v-

iil.in'c tcmls to sliow siicli oiiii>sioii to iiis|Hrt.> Setting asiilo tlio

1...H ;i l.ivak pn.xioiiH to llu^ inaiii woiii. anil inaiiv of Uio winw w.ie
l>i(Mk; that -if a ijian Mia.lc a can-fiil Liokni ; lliat liM.'<aM,-s a|.p.MnMl rii-lv
rv.uiiMialioM of 11„. hook, aCl.T iiiakin;.' as thon;;h llirv ha,l Nth ii,..,l aii,l w, ,v
11 !,.• iiM;;at |.os-,l,|y. oi- if a man faiuil- llaUrncI in I'.la.,... aii,l. on aicoiinl of''",""''' !<* cxaiiiin.-,! it he inifiht the wi,,., l„.i„;, hrok.Mi. ooiil,! ii„i 1„.
pcrlKips. hav.. ,livr)xricil tlic thuv whifh han.ilr.l wil.h l.aic hani|«- that aflci thf
.uaM|l thv a.-,.i(l,.nt; hut tlir..c Ihuvs hrrak Ih,. hr..krii ,;uU wci.. rii-lv ami«,MiM not hr visihl,. on an onliiiary in- woiii, with liMlc <tiiiiiU sti.kiii.'' out
-IMrtioii; that flioro was actually ii ami somr wi.vs wcir !.,n;.'..i- than olh,.|.'
M-ih,. ir.ick or Haw in thr lio,,k aliovc ami the hicak look.d as th.ai.'h thr
lie Haw at the plaw of nipt lire : ami lahlc had pullcl apart; ami thi7 whrn
liial as t.-tih,..| I.,, m.n wiil usually om^ of th<. wiiv, lavaks and uiolstuivhhak in ih(. weakest spot. -I."mis to fl.'ls in. the rust rats i-<o t lie wire in.l
•Im.u that a eaielul ins|H-ction wouM weaken- it. )„„ v. ll7nVm,„v (ISUOi
have reveahil the He.ikuess ot the hook. 411 .\pp, Div. 42' III \ Y Sunn -il
•'.';'.'"„'• '""'"",";."":!':" ''""" ''"• •''^'^'X 'f »'•- ''n'"- I" .-liaru'e'the 'juiv {.'. tin,!

n.-e> have tcslihe.l t hat the iiiateiials on the tes|i„,„ny of a eoiuluetoi thai he
tiiim-Ih'.l for a s.-aifohl were rotten, it went alou;; the ,i,le of the train ami
i-eii„r to lake from the jury the (pi..s- looked luider the .-jiis. and sa\T no'.h-
tion uhelher the eoiiditiou <,f tho-e ma- feets. Wri,,!,! v. S„i,lhrn, A' r„
Il 1K\I~ oii;;lit to have iH'en known to the (I'.'mii 127 X C "•>,") :i7 S !•" •"!

IhuM. & N 21.1, 2t! L. .1. Kxeh. \. S. (ISSH) 7;i Mieli. 2.;S. 41 \ \V •',',;.

111. •! .Iiir. N. S. 4h!). .\ hndniL' that lliiriir v. Kn^l num-. Co. (IflilOi iil.i
\'

an employer was ne-lii-ent in fiiriiish- \. 4til. .-)7 .V. K. 7:;"i. It-versi,,.' ds'iHi'
iiiL' nil iiiipniper or dcfeelive ja-k-crew. 27 .\pp. Div. 270. .".(I N V Sm.o J -,7
hv tl„. lueakin- of which his ,.,„p|oyee .-,2 N. V. .Su,,,,. n.-p) , „„ uuifl.rm in-".H iiiiured, IS lu-tili,.,! l,y proof that speetion of an iron wheel sui.portin.' ji
llie l.reak had he-un before the jack- heavy weight, tliou-h the eviih-T,,.,.
-.Tew was yiven. that an inspeetiun sIiow.mI tliat it w.is liahle to l.e luokeii
'iihl have di-elo.ed It. and that the in- hy hard usa-e at anv luoineul mer,.|v

|"<li..n was mit made. I<,,n„,h, v. oiled when work was" s!:,ek ) : »7,i7<(<„V
i-"v,i„. M. ,(• .S7. /'. A-. To. (IsiMt .-,7 V. M,.fi„f (lS4;t) 12 S,- .S'ss C-is -MMmn. 22,. .-^S v. W. ,S7S. A railway series. 4:U ; lutcn.a, lonni .f-

(,' v' //
'•""M'lny wliieh. after u~inj: a lif'Ju^. i;,. v. /,7/,-,7,.>, (ISlllt: Tev Civ Vi,,, i'

I.||-k puivhavil hy it eoiaai^iiiuir a la- 54 S. W. Iial, An ompiovee of' a' rail-
,1."- in llie w,dd of the foot at- r^ad eompany may ree'ver for iniuiies

i.i lin In llie laek. sends It to its shop, resulli„ir from nnaeehh.iit oei-asio-ed
;'

"llH'i- Impairs. ,. Inihle to a servant hy a defeet in a hrake rod. whieh an in-
'i 'I l"|au-eo sueh def,vtive weld. ves,,,„in„. pursuant to .a rule of the
"„'';,' ''•"".' "'*'.'" '''^'•''^••'''l I'.v a e.mipauy. uouM have revealed in tim,-
io.-.;n.l,leexamiiialum althetimesmh to prevent the aeeident. A'„,7r„'|Mir- were made. A'(as„.v ri7,» .{- /'. Un,,,,-. W . .f (). //. To tl,S!i;!t j.'PI \ v'

:„:„;:; "'!'," "'"1^ !'-
'^^'l'-

'•'' 3- :i"^. » S. K. 'tis. All the eases Vit'i

f,,'.,.,""'
""', "li'-t-crs n.>;;li-.Miee is in the following sect ions mav also l». re--••. rj, v. -.viur,. tlie eu.ieii.-,. is tliat ^'ar(ied as virtual iveoynilioiu of UlC'l.e- supporting' a derrick were doctrine in llic le.vt.

ui'i. .Old I he outer su' face liuj U'conie
^ ol. I. M. & S.—02

I
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!r |8

iU

i'

oases poniiiioiitA'd ii|i<in in S l'''K />"•"'', wliicli nro not rolovnnt in iLc

prt'scnt ciiriiicclioM, liic siiii;Ic cNcciiliun to tliis rule wmild s<'fni I'l !.

tlie Pii«r I'f an insli'uiiK'ntiililv wliidi liail iK'cn inn'ciiascd uiiilcr .ir

(MiinstaiiK's wiiicli aliMilvcil liic <in|ilii_v('i' fnini tiie duty uf rxaniiinii:;

ir wiicn it |i.i^>(<l into liis |lc.^v•s~i..ll (sec ;)
1.");'), anlv), and tlic ininiv

was received su si.uii atleruards ilial it wnwld 1k' nni'easunalile tn IhI.I

tliat a now <ililij:ation tn examine it came intu existence wldle ii v,ii,

in iiM'. J!nt this pai-liculai' situatieii dues net s(ini to lia\ Ixtn ihc

sulijeet i'{ any exprer-s cieci>iiin.

ll lias Keen iicld liiat tiie rule tliat tlie perfurnianco of a dnty nmv

siini< times Ih' ]>re>nme<l is not availai)lo in tiie nnister's favor, wliciv

the (pKstioM is wiieli.er an in^trnnu'iitality lia- '.K-en dnly ii'.s|M . ii.|.-

158. With what frequency inspections should be made.— Jldw ..ik n

nil iMS|ieclion slionl<l lie maile de|«'nds entirely np<in the characlir nf

tlh^ insiiamKiitalily and ilu' lenjith of time dni-ini: whii-li it may ivn-

S'inahl\ lie prcsMinei! that it will remain in tliat norma' condili.iii in

which it miist. for the purposes of iIk- iniiniry, ho sii|)piised t^i Iimw

1-een found at the lime wlieii it was put into nso. or at tiie la>t pn-

oedinir ''xaniinalion. It is therefore inevitalilo that the peneral ex-

]>r<'ssions used to descviU- the extent of the niast<'r's ()bli<fatioii.- fnnii

this point of view should he soniewhat vaf^ne.' In view of tlie miiiicr-

' MiCiiiih II V, iliiiilliirn ll. Co. (1S!17) iis fr(M|ii('nlly iis is Toiisoniil)Ii' iiihl, i n'l

to A|i|i. D. C. .">ii". wlico- tlic i-iiiitcii- llio ciiciiiiistanrcs I h'niiiiiir v. SI. i.f.ir:

tifiri of iMc ili-fiiiil:oit. «M- tlKil tlic <\\IP lininiiii As.tu. [1S!U] f)!) Mn. A|i|.

in-|.(M-(iim of iiii riiLriiic iiiiL'lil '«' in-c- 277); or as frci|u<'iittv us cii-lnni ,m\

MKiii'i from 11 . fiicl tliiO it. liail lii'cn i x|MTii'iii-p r('(|uiic i Wnlmsli <( 11. /'.

Ml the roii!i(llioii-c. 1111(1 iiii;.'lil liiivo liccn <'t>. V. Miirtinii [1S!I21 l.'!-2 Iml. IIU. "I

iii>[c. til! on till" (liiy tliiil tlic iiciailcnt N. K. (iOl ) ; or lit rcasiiiinlily fi.i|iiiiit

fi''ciiricil. illtciviils {MiiDKiin v. Hilihi il^'i^ll
"

•

It li;is Ik'im s:ii(l tliiit the irinstcr 'lex. Civ. App. 148. •_'2 S. W. in;; Cln

must cy.iiiiiinc liis iti-l riiiiiciiljilit ics cm/o Ii. \V. It. Co. v. Jlrnhi llsus] '.\"

lifter ilicy liiiv.' lici'ii in >i-ivicc us lon^; ('. C. A. 11, ."i7 l'. .'n. .\p|i. ."il:!. si; i-\..|.

IIS tlicy ciili. with siifcty. he used with- 24.'>); or lit proper inlervi.ls i V'.rJ

out cxjiiiinntioii iiiiil ovcrliiiiiliiii.' (Nioi/.r Driitsrlirr J.lniiil S'. .s'. Co. v. /•/// '..o,'-

Clhi if- /'. /'. <'o. V. riiil'n/soii .v^H [lH!t4| ."i7 N. •'. I.. •!. 4<HI, :i| .\il.

riSS41 IC. Xeh. .-i7S. 4n .\in. r.ep. 721. 20 (il'.l; Coiiihni v. lirllnlllr S'n,>, r.,.

\. \V. Stiiii: oi fioiii time to time |lS'.t(il ."i!) N. .T. T.. 22(i. lili .\il, 47:!;

(rVi(N.vo» V. -lolui I.. Il'ij.r l.iiiiih,r Co. Jlmtols v. r»i.//i P. P. Co. \\--'.»\] '

|lSil(l| lis .\'. ('. ."ifl. 2:f S. I'!. 1I2.">I; or ftiili, .!."i7. 2.'i I'lie. 7ti2 : rr^hmr v,

fioiii time to time, as oc.n~ion may re- Cl.iiin Viilh}i ttccl-Siiiiiu- Co fl"-:'M .'

<|iiiip Mifjini •;. I'hilllii-t |lS7rii 24 Keil .'7(H ; or nt riM-omihle iiM, rv:il-

Week. liep i;47. :!.') L. T. V. S. 477): ( ll im.i v, HI. /-oi/i'.v ,f .s'. /'. /.'.
('...

or fiorii time to lime iis may he iieers- flSifil li'.t .Mo. 3H!. 24 S. \V. ~,yl [mil-

-arv (o I'liiihle him to see that they are way «mi)i,niy cannot !« licM li.iMe f'T

in 11 leaMinalilv safe comlilion (/.'«»» v. an injury to a hrakenian who is tii|-|"'l

/In/ Dork. /;. H. A- It. ir Co. [l.'^ai;] 12 up hy ii'^mall cnil-sprinL'. h ft en a >i'l''

'.Njip. Piv. "i.'iil. 42 N. Y. Siipp. ISS) : or track hy a car rc|iairer aii'l iihiin-t

freipicilt.lv ( Holiiiioiiil if /). /.'. Co. V. idvcreil hy uriiss. wlicrc the iin|iliiyrjs

itniiirlt nsil-2] ss Va. .>•!« 14 .'< v.. working.' cln the track had nc\er -I'.ti it

;!72: Kiinpli V. Si'oi.,- Cihi if- P. If. Co. and there i< no eviilenec ti' -> * h"''

[1SS7] 71 Iowa. 41, :!2 N. \V. IS); or loiij; it liad hccn Ijiug lict.MMi the

I
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oiH and (livr'NiTio.l rlomonls involved in Uio roiisidcrafion ..f tlic snffi-

cicMt iK'rf.mnaiR'c ..f tlic nui^K.r'.s dntv, ii is (.vi.lciil llmt, in tii<;

,i;r.Mt niiij..rity of insMiuvs, his linliiliiv mnst be fivalci as a qiics-
tiun of fact for t,l„. j„ry. TJio siil.joinod i,otf>, in which tl,,- di'fisiona
:;!(' <'liis,>ill»'.inii(hT iicadiii-is uliii-h indicafc tin- snhjci-t-niattcr, siiows
iiihIc' what circiinistaiKvs lh< nrfs iiavc (h^cnicd it jiistitiiihlc to cx-
I ivi-^.' thoir [lowiT of iti-ollinj;' or si'tting a.-idc verdicts.^

iMiN]) A ina.«.r U snid not fo »h> lial,!,. f„r tl,,. ,l,;,ll, of an on;:im-,.r l-v''"-" "'"' !'<'V'l;>."'_M<r l,j rr,is.m of ,1„. ,|,.|;aln.rnl ..f liis rnitinr. ."oimmI 1,v
:\ il t'li t whicli ^nililcnlv afipisir^ in
IcHi! or in-li iinicrilalily fiiini^licil nn
iiiiplHycc. mill--, lie lias Iiitpi irnus.s in
(r^lill;; till- ;-ailll'. Alrllisilll. T. d S. /•',

A'. Co. V. Xd/Kili- (i,s;i,">) r>."i Kiiii. 4111.

40 I'ai'. (Hill. Tin- ilrfircc of vi;;ilaiiiv

whiili a railway coiiiimny ii i<'i|niicil fu
lAcniM' to );i[aiil u^'uirist injiirirs to
iiii|i|iiyfiw. ri'^iilliiiH friiin tlif intn fri

iiiii' of tir«|ia^scis with tin- traik aiil
.-.vitrlii's, it ili'li'iinincil l>y the |im-il)il

iiy or |iioliiiliilily of siii'li intcifi'ii-inT.

iiihl llii' hariii liki'ly to ii-iill llirii'l'iuin.

IlllllllllliulKll if (1. .V. II. i II. V. ./../i

a .-iiiMiii fall of rain -aliiiatiii^' tlir ai-
ii;iily nioiMf, earth so thai the <ro.s tii-i

sunk on one ,iiir iin.lir tlif «ii;;h| of
the rn^'iiii. iiTiil tiiini'il il ovrr. wlirrr thi-
plan' hail liiM'ii tuifc in-i|iiMl<M| that
iiioinin- anil a|i|iiMriMl to Iir -uli-, an.

I

l»o hravy fr<'i;.'lil tr.ijn- ami a fa-l ix
|ili-s IraJTi h.iil |ia<s,.,| m,.,. jf j,, ...if|.|y,

lliiiiix V. I,' ill lilt, ml ,( It. It. <;, ilMll'i
ss \-.i. s!i|, 14 S. K. 71)1.

-'. Hihiriii) l,n,l;irs.-~-'tH whitrvir
Mialrria; hriil'.'i.s ari. Imilt. they i-honhl
Ik. sii1i||.i(,.i1 pi'iioiliiallv. cm. rv" Near, to

nm)) ij T..\-. Civ. App. ItlO. .-),-) S. \V. the ili,.,.,t pxainitiatiiin." 'fol',,!,,, /'.

"- 'f It' l{. Co. V. Coiinui (lS7:i) tiS 111
-1. liiiiliian <n(r/.-,<i.— Whi.ri! loo-,. .">(il. Ulu.thcr a wooil,.n hriilp. oii-hl

ii";>- arc left in siiih a po-itioii alir^vc to lie invpeeted iliirin;; the ni"lit .is well
niilway tracks that they may lio .lis hh the day, to ohviaLe the ri'^k of aeci-
|iluiri| hy the acti'iii of the elements ami dents f,,,,',, (),,., is a niiestioii for" the
|ir.(i|iilii(cil npon tli<. tracks, the failure jury. Mmnloh; v Driinr ,f // <; Jf
III iMliol the tr.i-k at ni;;ht is eulpalde Co. ' I'.MJO) ]r, Colo. App 44't ii' i>.„.
ii.uli-cnce. nii7ir V. Hisliiw llHflll) ,3li !)(!4. The i.iet that a liriilj;e"h„d hee-.i
(. ('. .\. 4.'>il. 04 Ked. 74.'i. XcL'li^'cnce properly inspected and tc-Tid the ,liv
may he inferred whero a switch rail has lM>l'orethe aeciih.nt is ci,iii1i,s|m. (.vi
Ikcii in a liattcreii e<inilition for a dencc of the coinpanv's cxci of iln,.
iiiniilh. l-hi,;,ii,i. L. it. d i:. It. Co. V. care. I'liiilUiur v. /-.Vic /,• f',, (lsii7.
Ihirl,„„„n ll,S!t7) 71 111. App. 427. 4!l liarh. ;i:i4. Sec aNo iri'/,„,;- v /'nc
I lie iiiint eaiMiot say, as niatt/.r of la«. It. Co. (I.S(iH) 3i» X y 4(is
llial ihc interval of mx and a half or 3. Sirilrliis.-^.\ M(itch on a .rradc
t'liii- luc! a half hours hetwei.n the time and curve, and near a hn-c cilv whin-
"t Ihe l.irakin.,' of a drauliar on a car there are lawless cliar.i. li'rs who miv
litiil the aiviilcnt. caused by a ph.co of interfere with it. oii-hl to l.e inMiccl'iij
l!ie hri.ken ilrauliar remainin- on the at least once everv .six hours Ininm
liMik. was not suHicicnt to cliari.'o the tionnl d C. .V. It. Co. v ./„/,»,„„ iIMilh
i"iiil..iiiy with knowleilj:c of tiic prcs- 23 Tex. Civ. Ann Kid .V", .>< \V 77->
cnie of Mich olisLu'Ie. and with the re- 4. /.iicohi,,, irr.v —In '

Z',', rso» v Vr„-
slii.ii-ihility for tlic ihin;.'er thus created. V,„-/,-. :V. //. d IK It. Co. (ItUIOi .Vi \„„
(III-.,,;.,

.(. \. 11. /,.. („ V. Ihlinir,, Div. 3(i3. (i.-, X. V. Suiin l(i;ii| , vcnlietIW. liin 111. .-,S1.. 4« X. E. 47(1. Af- for tlie plaintiff was'
, pic 1

•;,,,,' J

;-"- :
H'.Mi) (iS 111. App. .3(.7. Where was inju'red l,v the failure of the Xu Is ,-,ii,.Nn that a track in-pector and l.rakes to work iK.iause of a l..ak in Die

11- !.'.u,..' ciircfu ly oxaniim.il r.ml re- -team pipe in the smoke hox. the evi-laucl a .-Mvc aliiiut two weeks li,.for.. di.nce heins th^'t- t .iLrine had notan a,i-„|,nt, an employee of the rail Iiccn in-pirted for sev,.ral days l„.fo,.o
Kiail cniiipniiy working upon an eUL'im. the accident. In W, /,,..„, y'

.f. s f™,not le.incr for injuries alicL.cl to U- It. Co. v. Iloll (|SS3i 2!) Ka-i' 140 the.ilii-tna ;„I,.! iiitlre r-iils atthat place, plaintiir was allowed to rei-iuer where

9 U rrs'";':
•!"""' "' "'• '-"• "" '"^'"^ •'"' '"- ""-f" -I'l -luni^riJ.Ui. bi8. A railway company IS not ods for "some considerahlc tiinc." A

I i

- 'I
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Tt Ims liof'ii l;ii«l ilnwii lliiil \\]r iri.isjrr"- iVi'cil "i from ciilpiiluiiiv

cniiiiot 1m' iitliniicil. IS II iiiiilicr 1)1' hi w, v. Ik it iIic ex idciicr is tliiii .1 i|>

fc't is ciMi- •nlii<'<'il I'V uriKliiiil wi'.ir. Tlic rciisniiiililc intVi'cuc( in.

I f

•is-

riiihiiiiil ciiiiiiMiiiy Mliiili cvny iiioiii li

HIllljlMl- till' -I.IV Im.IIm ill ;\ iMiili'l- III till'

ln'-t li'it kiiiiwii i* mil lialilr fur tlii-

(Iral.li lit nil I'li'^liiri'i' triiiii an r\|ilii^iiiii

<if till' linilir iliii' to .iiii!^i'ii -t.iv liiilti.

riylit iImvh iil'tiT >iii'li in^ii'Tl inn. t'hi-

viiim it .1. /,'. Cij. V. Itu lluin I iy.H] ."ill

111. A|i|i. isl.

."). 1,'iiili'iii) riiir).— rt ll:l^ lii'i'n laiil

ilosvii tliiit :i "railway i'iimi|mm,v iriii-l

linvi' it- in-jM'clors not. only at

it- trriiiiiii, ulirrr a ;;ciii'ral ovi'rliiiiliii','

of iMdiinly i- liail. lint al roiiMiiirMl

xtatiiui- aliili;.' it- liiii'. to ilrti'it siirli

iii|iiiii'i a- iiiiiy liavi' Iktii rcirivi'd rj
riiiil<:' SI. /.i.'i/iK, /. .1/. if i.'. H. Cii. V.

Ilirr (isxs) .M Ark. 4ii7. 4 \.. H. A.

17;t, 11 S. W. II'MI. iiiit ill liriiini V. t'lii-

villi,,, II. I. <(• /'. /,'. r„. llhSlI) -)!!

Iowa. :>'>:>. Mii Am. I!i'|>. '.'i;i. t! N. W. 5.

llii' couit. wliilr liiililirr.' tlial. Ilic in I

clciii'i- warraiiti'il tlir ciiiiilii-inri that tlii'

"liaiiil liiilil" of a cur liail ;;ot out of li'

|iair at -nnio tiiro on a trip to aii:l frmii

II it'rlain rily, wliirli la-tril -cvcral

ilav''. (Iccliiicil to say. n- a tnittcr of

law. wliiilii-r till' car slioiil.l liavc Ihtii

ili-|iriti'il iliiiiii;.' the trip. ill a ca-c

wlii'ic tlii'M' Were tliri'i' pniiit.s for llic

iit-pi'i't ion of ccrlain coal car- witlii'i

Jii niilci. Iii'-iili's oilier allcj.'i'il in^pcc

tioii- at the coal cliiitc-i liv an ciii|iloyi'c

who hail tlic-c cai- in hi- special diiir^'e.

the coiiii saiil: 'The in-pcction- al

tlie-e point- were not niiniite or crili

cal: they were liiiiiti it to a Imrricl e\-

niiiinilion of tlie imi-t c\po-eil ami iiii

poitant points; the car- were siilijert"il

to a tlioroii^h evaniinatioii only wlieii

turiieil iiit/t tile shop for lepair-.

W lielher this provi-ioii of the <Miiip.iiiy.

in view of the heavy ^'lailes almi;.' the
roail ami the niinilier of cars to he in-

spctcil. was a rcasonahly ailcipiatc one,

would, if the ipie-tion wi'ie material, he

for the ilctcriiiiiiat ion of the jury."
I'll ilnililjih ill it A'. A'. Co. V. Iluqhra

(IHS.H) 119 Pa. HOI, 13 Atl. 2^1!. Kvi-

denco that the employer hail formerly

had two inspiilors at the ]ilace of the

injury, Imt hail none at the lime of t.lie

arrident, is competent as teinliiii; to

prove the wa'it of onliiiarv ime. .Uw-
aovri. K. d- T. II. C„. v. Millrr (lilOl ;

Tex. Civ. App.l fil S. \V. !)7S. The ease

is ior the jury where ila' injury w.is

caused by a defect in the door of a bo.x

car which hid 1 n it an in-pccliii.' -i.i

lion for two ilavi [l'l,,s>i,„i \. ii-; ,

I

IS!i7| till .Minn.' fi7, 71 .V. \V. til.i
,

ami wlieic a lint »hlch hehl the » li.,

:

on the hr.iki'-liir hal hecii ali-cnt i,.;

-evi ral weeks (i'liivn,!,, if A,', /, /,'. I.,

V, hmiriii,
I
1M:i4| 152 III. 4..s. .,!i \

K. e2l)! ami where, iliiriii^' tin iii.'i-

of a certain day. the ladder i/avc u,i\ ,,ii

a car which had not I ii in-pcclci! -iii..

the previous day ( .l/iv,Mi»ri. A'. i(
/' /.'

r„. v. .l/i7/,r [I'lMIl ; Tex. Civ. .\|i|.
i

.:!

S. W. !l7Hi. In one ca-o it ua- In;

down that a I'ar -hoiilil lie iii-iM eld ii.

niedi.ilely on its arrival at an in-jnii

ill),' point, and the servant \\a- ,il|.ii
;

to reiovcr for an injury icicivrij r.
or three hours after its aiiix.il !/

SI, mi. A', if '/'. A', '"o. v Miiii'hn i l-'i-

."ill Kan. 774, ,"il' I'ac sli:t. A i.iiIajv

company is, as niattci of l.iw, iml c

spon-ilde to a tircman who. in |ir""i''

ili^r to clean his eti'.'ine at the ciil nl
i

trip, was iniiircd liy a defect in iln' -t.;.

of the locomotive, the exidciu-c In-ill.

that it was in ;.'ooiI eomlition at tin 1<

;;iniiii.i; of the trip, and that he ili'l iii

wait for the reenlar in-peili<>n al i!i'-

arrival of the train. I'nilnn v. /. ni,

.f /'. A'. <•'!. I IIMII ) 17!t r. S. r,-,s. fi I.

I'd. :tlil, 21 Slip. Ct. l!i'p. 27."i. \ liiiiM-;

I IS!I!I) ;!7 ('. ('. A. ,")(!, ll.-i I .-I jli

\c;;li^cnic in rcLrard to in-pi 'i i"ii cui

not he predicated where a i!i.'\\!h-.i

had heeii properly inspccled a fi'W Ihhii-

licfore the aii-.iilent .lull us,,, i \. I'h'^n

,„iil;r i(- <). n. fi,.
\ IsHl'I ;!i; \\ . \ ;i. n,

14 S. K. ):'2
) ; nor where a Ink «li'^'

wliicli had lu'cn iii-pecled on Hic imn
oils dav came olf ( i/<<<(/i/ v. I':ui,<il I!

i'li. [lilOII; N. ,r. I,.
I

t.'i All. I'l.iJ ;

nor wlicre the kiiii; holt of a rniniliii.'

apparatus had Ih'cii te-ti'd ci'.'lil il.a-

lu'l'ore it -.Mve wav I I'lm; is v. \'

Yiiil: <•. if- //. A'. A'.'r,,. llsiUl i;ii llim,

111. 14 \. \. Siijip. 4IIS, .\IIiii I ill U'

X. Y. t'l.'iil, 20 N. !•:. US I.

li. F.liriiliirx.— It has Iccn hdii l!'.i'

nn eniployer cannot he held liiii'le hIi'I-

the safely device of an clcialur ".i-

properly tested two week- lirlun- tin' a-

cident ( Itiililisriiiiib v. Ciini'ii'ii 1 1
'"!

:i,') .\pp. lliv. ."iill. ").") X. Y. Sii|i[i. I2T.

AHlrnied in [1!I00] llil X. Y. i;:!7. -^ N

K. 1101) :nor whore the hook wliidi -iip

ported the wire cahlc hy wrili-!: ;: fr-ii:''

elevator was started and stojipid bad
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is ili.ii il lui.s oxisti'd t'(ir u rnii-iilcriililr lime, mul iiiijit, tliiTcfiu-f,

luiVf Ijk'Ii (JiM-ovcrcil if llic ii|iiiliaiuT hud Ikmii in.-iMcictl wiili i<m-

Urii cviiiiiilUMl our wi'ck lufiiic it in iutin;; nil tlir ii— iliii|it ion tliiit sti'p-i

flr.ii;;liliiiril iiliil lit, |lir (iililr full li'n.liii;; Ici ii plilf wlilili wiif -j T.

II.Hh,, V. I'liiitil
I

IS!i7| |!i .\|i|>. Div. lit 111.- .Id,,, iif line UdikiiiL' <\.i\. uill I,'

l.'il, )."i N. ^. Sii|>)i. '.PTiii; • uliir iiif III flw Inu'Iiimmij: uf Vlii' in \|

llii' wliiili' ;i|i|iliiiihr il.ir. (• iimmI f,ir wnrkiii;; iliiy. hnihiin v. .-il. I.iiiin

fivi:jlil ) liail lifcM iM-|ic'c-lci| fniir niniitlis Itn i< lu'i Ixmi. ilHIMt .">!( \lii. \|i|i. 277.
|iiini lo iiii iioi'li'iit rjii-iil liy il- ci- 11. /•„/,<.— .\ jmy iimv |>io|mt1v
iiiillir iiinlidii. .vliiili piiiiliiinl a jrik. Iliid tliat tun \cjii- i.s tun Inn;; ;i iutLhI
^iii iiiiliiii' ill il.s llcKir wliiili imihccI the in Inivf ii ti Ii"_mm|iIi |hiI(. wIiImimI in.

•IlilMl's flllll to Hli|l, IIIkI 111! llpl'll- <|HMll(lll. /.>'.i./ i'lilUlhl IJilllir >',,. V.

inu' iiiiiliT the ;.Mli', rtlii.li nllciuc.l licr l\>lly I I SI17 | ilo \. .1. [,. .'tiHI. ;17 .\t|.

fi«>l to (iiiiic ill ri>iil;irl with llic ci-iiii,' (ll'.i. AHiiniid In ill N'. .!. 1,. :is!i, 41 .\tl.

of t,l Iiviitor I l/(,/i/.'/()/», ;i/ s. /l/„o„. lll."i. Ill 11,/,/) V. Itiniiif (isr- 4

niwf.ih- [isiiy; 3» App. iJiv. :t7.">, ."i4 .\. I'l.-i. A; F, (iU, ||,,. ,pi,.-ti..ii I,.fi 1., tlic

^. Siipp. ;i-.".n. inn- h^-^ wh.tli.T till' .If'fi'ii.hiMl liiiil

7. niliir iihiflm.—Nci-'li^'i'nci' i< in U-iii nc«li};riil. in not fxniniiiifi',' tlii>

fiiMlrji' where a tniek liii- nil Iutii in pule- of ii si.ill'dlilin;.'. iiml Cu. klnii n. ( li.

y]ivi\i'd UtT two ynr~. Iltii/ii- V. Slid i,i;l- .1.. eliiir^ed ;i-i follows: "
Il iippeaie.l

.r ilsiis) il In.l. App. -JH. .-,1 \. K. .1711. tlmt a pole liiiil iKM'n two \v;ii-, in the

.\- r(;.Mi(l- an cinplovee whom hi- ni:i-<- eiiith. iiml tlnil iliiiin^' that" time it hml
111- is ilriviiii; in a liiif.'i.',V to hi" place of not lieeii eximineil. iiinl at. the eml of
wiirk. iie;.'li;r<'nee eaiiiiol he iin-.lii ate.l that time it was iin-oMiiil. ... If
cif llie niiii--ion of the hit 1 er lo e\,i mine the jury were .sati-lleil that, iie.ordinir
Ihe lioll> anil fa-leni'ii,'-* li'fori' .-taitiii'.'. to the ^.'eiieial piadiee of -hip hnihler-',
«liiic it. is al-o sIkiuii that the velilele pohv- weie alloueil to remain two. three'.
Has esaiiiineil every tliiei' nionlhs l,y a or four yi'ar- in the yroiinc' without, he-
hl.i.k-niilh. Mufiiilt v. Itnliinini (IHiiill iiii,' i'\aii,iiieil. ami that the usual mole
1. 1:. :i r. C. 11.".. -Ji' I.. T. N. S. 1411, r. of lai-in- them wa-i adopted in this
.\l.."i.' V. C. ('. N. S. .'iri!!. ease, ami thai all this had ^'one m, in

s. /I'oo/v iif III, i,4(h.— Kvideiwe that shiphiiildin^r yards f<n- ve.irs without
the le.if of a mine had lieen earefnily any an ident." then it wniild lie for tho
iii-|Hii,il on the ilay on wliiiti the aeei- jiiiy to -ay » hel her. lookinvr to the ('\-

ilciit (Murreil eoiicliisively proves the pei'ieiiee of lhc> past I u hieli^ of ooiirse,
i\ei<i-e of due eare. SoiiIIiiiim \'ir- thimyli not eon. lii-iv,., was ah\a\s ma-
;ini"i Imiirnr. Co. v. Aiiilirii- (1SS!I| Sli terial as an element of judgment 1.
\a. 270, il S. IC. lOlT). there was any iieLdi^'eeie on tiie^part of

<>. f».iir7>.s.—Verdicts for tlip plain- tlie ilefendaiiis: or wliether. hy lea\iiii;
till liave hei-n sustained where the (damp the poles -o Ion;; in the ;;ii)iinil without
to whiiii a ch-rrick yiiy rope was fa-lened e.\aniina(ioii, there w.is. in this iesi«.<.f,
«as I, Illy iii-|iec(cd once a week I W'l l\li a w.inl of due and ordinaiv eare im tlip
V. („)),,/, [I'.tiMI] 4!) App. Div. -iO.-f. ii;t part of tlie defendants, li'ut it was not
N. V. Siipp. 44 [court su;;L'e-ted tiia;. IwcMuse. in a -i!i;;le in-tance. it had
there slinuld have Uvu a daily in-pee- tiirneil out tliat a pole i-onld not )«
liiml)

; wheip a derrick .;;ave way owiii;; siifily lefl in the l'iouikI for two yearsi
to the wnikin^ out of a pin which was, and that tin' accident ini;;li| have' iK'eii
aliiH.-l |. very day. siilijccted to the strain preventj'd liy a timely examination.— jt
iif lifiiiiL' licavy loads, ami had not liis'n did not ncc'ssaiily foilinv from thi- tliat
ni-|ic.|c,| for alMiiit thirty days liefore therefore there was a want of due and
l!ie acidi'iit I ll,,iiKli,)i v. lini.ih \IS.'.)A] re.isoniilile care on \',.v part of the ein-
lii' Vt :ai, 2M All. :!S(M : where the at- plover, who ha. 1 acleil in a.rcor.hinee
ta'.aiiiiil- which liehl the boom in its with all his p.ist e\perieiiee. .Such a
pi, lie ha.

I
n.it lieen exaniine.l for over matter nni-t always he dealt with hy

iH.i years
1 Siiiiulrll v. ('iiliniiliiii f'oii.itlr. juries in a reason.ilile wav. ami with rr'-

'" |ln.lll| r.O App. Div. ,-,1-2. (i4 N'. Y. eienee to rea-on aide care. No man
_uii|i. 2:121: or. as another case has it, cnid.l he safe aL'ainst the oeeiirrenee of
fer vM.ial years (/»//,, y, I'illsbiir'i aeci.lents from ciiises ipiite e:(sual for-
/,%,./,,. To. [l:i,il] Ills la. 1H2, 47 Atj. tuitous. and unfore-een. A man nii..rht

•
'• have l.OOn poles iis,.d on his premises

lu. J)/,/!.!.—A master is not negligent with safety, and then by some chance
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(kinulilo frci|iu'iic"v.* lint ilii» riilt- i« il^iilitlc--. tu Im- ijikoii iis In ii;;.-

hlllljci't to llio i|llillil!iMl iuli iliiliiilrl li\ jill Iri'll ilri-i-idli, tllilt 1,1'i

iIkt 11 «'<iiiri iini ;i jiirv >liniili| iiiMlrrhdNi- !<• ili rlm-c lii\v lil'tcii nn .ip

jiliiiiicc .Imiild 1m' t Miiiiiiii cl, wiiirc III) <'\|;i ri i'\ iilt-inT in prulTi n I i ,

gli<i\v wliiil is ii^iiiil iir r('i|iii,i)c .-is t«p ins] (i-iiniirt in tin' linsiiK --
ii

({iK'stinii, iior ii>i\v loii^' Mii'ii nil ii|>|iliaiii'i' \\oiilcl, in i|ii> i>r<]Jh .i'

cDiirsc, rriiiiiiii ill n'l^nir, iiinl :iil<i|ii:iii' h< iu wurk. In ilic uli-ci,, , .,f

Biii'li If si iiiiiiny iiiiv (i|(iiii(iii lnriMcil vvmhIiI lie |iiirciv >|iii'iil:il i^r.'

A IllilrliT wilci rliiKi^r.-. tii :iii>i|it ihl'diMi- M|i|ili;iliri« iiml iiicIIumI- jii

onp Tiiiclit turn out, to \»- unxnuml iiml fioiii tlii' jiiiv wliiTc llir plniiililT i- i
,

ciiiiT nil 1111 iilint for «lii<li the iii;i»lcr niilv uiliii'-^ in hi- in\n lidiilf. ,i I
ii,

wa- nut iicri—iirilv liiiMi-. ... If niiTi'ly ti-l.illi« llril lii' miii.i.l iinH,i;i..

liny in-liiiiri-. Ind Urn pKunl of [mlfi mil nf Ihr «iiy in ilir ii|i|j|iiiiji'i' , ., |^, ,

liaviii;; |iic\i(iii>l\ liiokfii liy ri'ii-on of of lln' iiniplin;; «liiili lulil ilir -n,,.

tliiii liii\in^' liiiii lift, «o |iiii;i in tlic «iiw< liiL-rlln'r i . iinil Iiml. tin- l<\ h 1

1

^roiiiiil. il wiMiIil liiiv)' Ih'i'II kIiiiii;,' M mil, Uimi lakm niil niiil I'Vaniiin d -m .

xliow nr;;li'.;i'iiri': Inil lliirc Ha" iin >.iii II it hail Ikiii put into tli u|iliii! ..lur

cviili'iiii'. (til till' ol.hi'r Inml. i viilii si\ iiimilhi ii.fnri' Ihr in i iili'nl. ;.. ,

thai piilii liad hnii left in till' aniunil v. //• iWi. i/ l^iiml if l.iiiiilnr I'd ( i
- u.

liiuili liiimri' »illiiiut any airiilriil oi:- li.'i Mn App, liil'.

iimiii;.' wi'iil sliiiii^ily to u contrary <oii ',7. Mis, • lion' nun. — \i'y!i;.'i!i.T iii.i\

rlil-iiin." Ik' iiifiiml Hlific a si.|\aiit. riiL' !;; ! ii

l;i. Iioii riiih. —'I'Ih' fart that tlicro ilipo-il iii^' lint xlan on a pinr m| (,

hail li.Tii no iii»piTlinn for two yrmt ^.timiihI. wIicic tlit' aclion of Ihr ii,l, « ,.

of an iion r<Nl wliiiii had Ixi'i? nult- inn-taiilly opriiiii;.' i-iaiki in tin' -li::

jcrird to t«irr tile strain it had Ikvu and -n rxpu-inj; llii' wilir iindiii. i

'

ori;;iiially d(si;,'i»'<l to Iwar. nuil iiM'd i- iiijiiri'd hy an f\plii»ion n-uliii!.'

for u purpoic uhiili ti'inli'd to ciy-tal- fmipi a porlion of a load of ,l;i_. ,||,i|,

liw it, Wiirranls the infiMcniv of rr;.'li- pin^' into a crark of that kin I ilii.'i

p'tiic, MdiDiiliaii V, Hills To, (IsHH) ii.iil opnifd nlioiit thrii' dav- li. i'.im

Mti Ma-N. ,".H(i. 1)1 .\, K, 574. Aii.iv v, Mrlmlx flimiiiiil ('':,.
1

14, I'hiiiiis.— There is sulliiirnt evi- ."i!l .\pp. Div. 7!', tlit V, V. Siipp II I >

dcnei' to yo to the jury wlieie it iliaiii iiia-lir'- lialiilily fur an iiiiiiiy in i

HUpportili^ H ueiyht of over 2.')0 poiindH -irx.inl. due to Ihe fjut lliai, llir .11. >

had lieeii niended \<\ jiiiiiiii;; two of il-i nf an i'\liaii-l -leain pipe in a |iilu

links with live straiuU of line wire, and v.iiill had In iiniie luiiiid -n a* I" |i"i;it

«ulTered to reiuain i'l that eoiidilioii direrlly upward, i- for Hie |ui\ iii.'i

without iii-peetiou for ei;.'lit year-. e\ ideiiee that, allliiiU'.-h the ill""

'luinDiiti V. ./. /{. II i/,v«ii rf i'n. (IS!l|) poinlrd dinvnward when lii-l piii in y
H7 .Miih. 4."i;i, 4!l N, K, (Kill. >iliiin. it had not U'en in-pi' ! I f"r

l."i, Udi'in.—A ina-ter is not, as mat- more than four years, /i'hvm// > /'/

ter of law. free fiiiin m ;.'li;:ili<e, \\liire i i/ie f'<i;i Co. (lAo") 1 Iti Cal. ."'jr. 4'

for six months he had not in-pecled a I'.ie. (illi.

rope supporting; a heavy weiL'liI and siih- ' I'liim- v. F.nstrrn It. Co. (js'in |i|

jeet to fonstiint frirlion. MiHiiiqnii v. Wis. ,'!4tt, (i4 N', \V. lOO.'i,

Hcdity (I8!)S) 18(1 Pa, y.i'.t, 4(1 Atl. ' Ihiurahaii v. Ar-lmimull S. S. in.

490. (1SS7I Ir. I,, l;. :'.: C. f,. r,r, <.h nli iv

16. lUirhdIls, hill", rlr.— .\ ina-ter in vuliid from the fall of a ileniik "n an

not ne>rli;;eiit in f.iiiini; to take out an iioii -hip in iiiu-eipniiie of the Im ikiii."

eyel)olt, after aliout a year anil a half of a holt, which, nt the time. ".- '!•

of use, for the |)urpose of exaiiiinin;; its fiitive lo the extent of two lliird- "f its

condition at [ilaies not visihle. hi ill- I liiikiie-s, but the defect w,is iimI \i-ilili'

man v, Jluhnt I'nimrr if Noi; Sliiiiliiiil/I- iinle-s the holt was ilrawTi mil "f its

infl li il. n. (•<,. (IlKIOi 42 C, C. .\. -.'SI, socket. Held, that n verdict f..r the de-

102 Fed. 2i4. Tlic caao should W- ukcu I. ndauL wua rialill^ diicctcU;.
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\i\> IiiiMiiioKS innst use pr-'iu.rtioiiiitclv ^"•(•nicr i-iir*- lu «)• rJnit tin- »irv-

ant in iii't iiijnrc.l, ami must m 'c m<ir<« fnniK'Ht fMiiiiiriiiiinii^.."'

Whcroa {Mirtnf nn ii'strimiii .ditv liml 1k»ii iiiii|»,i;iril,v i|i>|.l;i |

l>v a w.irkiniiii fur tin- |iiir[«i>«- »l uilimr ,,i- clciiiiin;; it, ilir lllll^t.r'.^

failure t.> (liscipvcr, iiniiicili.iti ly iifi,r tin vv..rk \vii< lini-licl, tlmt tin-

|iiirt liiid lint U'<'ii rcstnrcl to it^ |i<.-iii<>ii is n.'t iiii|>iitMl*l<' ii.s iicfili-

P'I'.CM'."

159. Specilo circumstances putting an eniployer upon inquiry as to

the condition of instrumentalities.— In ?';; Ij'.t lITa. anh, tin' t-vi-

ii'iitial siaiiificanfN' ot' vari.piis rin'Minsiaiu't s n^ jii>tit'\ in-; <.r ii.pi-

livinj; llip infcniico that iIk- ma- , ulit t.. Iiavr kimwii ofcxi.ii •

il:itii;<roiis ('.irnlitiuii-t, <.r aiiticipatcil the pii.l,,iliiliiy <.f their mi|i<:--

vciiiim: at siiiu" future time, was (•(.ii-iilcn i| at liii;:ili. fi is clear tliaf,

if the logical staiiil|Kiiiit is slijihtly ehanpil. siu'li tt-iiiii<.iiy iiia\ al-

ways lie viewed as an element leariiiii ii|Hin the (piesiimi whether tlir

eiiiplnyer shc'iild li.ive taken any active steps i'..r the piir|><ise <.f ascer

lainiiij: wheiher some iiarticnlar instninientaliiy !ia<l Ih le ilefect-

ive. Tilis l\S]H'i-t uf the circiimstaiiees adverted tn. as well as of .-..)MHi

ethers which wen- ii.it dealt, with in tlio sections referred tci fnun the

sta iimiiit there o.soiiipliri<'d, ii Is jimiK.sed i> discuss in ihi' present

s«'('fioii.

n. Hxlinh.I apprnraiirc of tn.<ifnnif< ii>iil!li/.—-'l{ any Cdnilitiiuis vis-

ililo upon a siiiierfieial oxniiiiiiation indicate that there may lie do-

fei'fs, only discoveralilo by a oloser inspeciinn. it is the duty id the

oiiiployer to make .sncli an insjiectiiin.' This rule if sometimes appli-

Ftl'hi V. Aiirorn Iron Wih. Co. solve tlio iloiilit tiv «iilii<Mpiotit fViimlnn
(isiHii SI Mich. .',4«. 4t! N'. \V. 17. ti.iri. //.(// v. A'»i'.,v«,„ .v/,r, »« U/,,. <•„.

whiTc it was lii'lil lliiit n minp owner (I'.MIO) 04 M,.. 4|."i. 47 Atl. !IJ4. Kvi-
»h() ciiiiilnys a ini'ltioil of liriuiii".' iiinl dciii-c Hint ii •.'iMhirmi on a railu^iy cnr
sii|i'inrt, for liiiilicr< nn^l slafjiiii.' wiiiili wit- out of pliicc. nn.l llmt -luli .j.f.it.
rcipliT- the piece more siilijc.l to Iw .Ii- coiil.l !» cnsily <!itcc-t,',l liv iiii iii-pclor.
pl:iii-il li\ tiliist- tlmn otlicr iii.'lli.i.U in i> -nlliilciit lo -ii-lnin ii Vni.liiiir of nc;;
iKc iMii-t. nitopt sni-li fr.'i|M(.nt in-| li.m li;.'.'n.i' in failing; lo iIi-.-omt tla. im-af.'
•'' '' 'I' ^"i'lv t" prevent ncciil.'nt from .Dii.lilion of Hie j;rnl. iron l>\ a iva-on-
t)i.^' collap^. of tlie roof. alily eai.'fiil in.|x'.-1ion of the ear.

' ll.,«/,;.,/.,„ V. M'llshliiirn <f- 1/. Mfq. Tln.niiismi v. (;n:it \ .,//// ih R, Vd.
Co. iIS'm;! 1(17 Ma^s. 20, 44 \. K. Iit.-,S. (tlKith 7<i Minn. jnl. sj N. \V ri.17

' HImt.. a prin.l-lone hefore hiiMfiin^' Wli.Te (lie ia.lihT of a .m -l.nu- -iirns
V iteil a shi'Uy appearance, ninl -iicli of Immiil' ih TtIim' wliin !....ke.l ,it fiT.ni
" Tan..' in.licatml a po-«i!,h' lack of Die oiit-iilc. \h<- h\-\ lion ~h.cil,l have

Mon throiiphont its stnictnn., even Iwrn e\teii.l.. I to the in-iih. if Mic ae
it^ when tlie shelly plaie wa- tiiin.'il tnal con lit inn- .-.iiihl liav.' I.c.n a-eer-
f'l.. It th.Mi ap|M-are.1 sonnil anil its n-e taind onlv in (hi- ininn.T. Miysnnri
.-eenicl („ (^ jn-t.ifip,!, still, if the ori'.'- A', .f T. If. Co. v. r/,„„ J,< , s- (!S!I7) 17
inal apparent defect was svieh as to -nir Te\. Civ. A|ip. 4S7. 4:1 S \V. liliio \
ce-t a ih.iiht as to its interior cohe-ive car ladder -hoiiM he in.peeie I -.vhr-n on.--
'Jiuility In a man of orilinary jirii.l.Mi.-e. of the linifs is U'rit. J<,i„.i v. V.ir Vort-
It was Uie duty of the defendant to re- C. <t U. U. l{. Co. (18.SJ) 28 Hun, 304.
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"•'''I '"« t" flmrj:*' liiiii with inj{li>;.'iiii> in fnilinj; f^, cxiuiiirip ix>in<'

laitiinilur |)iirt of an in-iruinciitiiliiv, ultliuiij;!, die vi«il)lu iiKli.-iiii.i.,

.1 iliiiipr wcri' cciiitiiKil ti» oilier luirtf*."

b. I ii/,iili.sliiil<>iii oi»ntlioti of iiiAlninirnlnmirn prior to llir a,,,
</«»//.— 'I'liiit iii;;li;;.ii<-c nm^- |h' intVncd on tli<> >;r.iiiiMl of a l.iru.li . f

tin- !.|p«citic .liiiv tu ins|Hft Koinf |iarticuliir iii^lrunu-iilality Im.t l».ii

laiil down in niM-* \vli<-ix« it liiid not Ixi-a working liro|KTly Ixl'.i,

ilu' afi'idcnf.*

c. L(tii)lh of llmr an iHslnniirnldlifji has linn in um.— lu vi< u . f

ilio natural tendency of nn iiiorpinii- instrninentalily t4i InH-onie I. ->

and Ii'Sf* ^afe the lonpT it !;. n-ied,* n court will not .set asid<' a verli.

.

for tlic servant wliieh is l>awd niion the theory tiiat th<> failure to in

>|.ect it wa!=ciil|)al)le, wiiero th<- <-\ ideiice shows that it hail In'on a |;,ii

of till' nnister's plant for Mich a |K'riod that, tnkiiij; into a unit ihr

nature of ihu materials of which it was coni|>osed. llu' functions it w,i-

I'crforniinff. and tho variotis inlliiences to which it was ex|Hiser| !,,

climatic chanp's or jiliysical forces, it is not an unreasonable inl'cr

cnco that n prudont man would havt; examined it for the purjtosc .>'

aset'rtaining what itjj actual condition uaa.*

' WhotJi.T or iii.l n rnilnmd com;.my frctiv.-, Ilinn^fh not appnrpntly diiii'ir
cxcni-cil riM-iiiiiihli' luni- in |iiilt,iii(,' niisi.
i'llo its (.iilii 11 ciir Willi II l.nik" in 'llii, Irnili-iii'v i^ o'.'iii.u .Iv n..l. ,i

which tliirt' wiis II (Icfr.t. not ii|i|iiir.'.il niiitiiial f;i.lor 'whi'iv Ihr ii|..ti
iipnii nn oiiliniiiy train in-|MM-ti..n. is lalilv i- a living .mituri'. S..^ . h;,|.i, ,

I'lir the jury, upon <'vi,linri' that II iir xill.i xiv.. i,i,!,l.

Has till- olil.si in ij.f.nclanfs wrviic, Mn Tohtln. /' ,f IV. It. Co. v. r, .,.,,..,

that thi- paint was vi-iy niu.-h fa.lcil, (IHT.'U (IH 111. .-.111. Ih,. ..ourt rifii-, I i,,

t,iinl«Ts ami ll.Miiiii},' oraik.'.l. worn in -ct, ii«i,l,. a v.'olict for a plaintili >:..

ami »liiv.r..(l li u-c, iin.l «i.l.-. Ladly hnl Ihs-m injtinil l.v the fall of a w I, i.

worn. Ciimiihrll v. I,,i,iis,illf ,f V. A", tir^llr on ii railwa"v. i.^inarkiii" Ih.l jii
f... Il8il.-,i III'.) Ala. ,VJil. Ill So. !i:.-.. nr.linarv w Irn I.iI.Il'c of this"kii, ! <i„
(f.jr llist apiM.al. sec [Isd.l] !I7 Ala. .-..mtimI and unpainli'.l aii.l .•\p..-..| t..

147. wliiTi. howcMT. this point Ha« not I'liiiiatic iiilliicmi's for lifinn mii-.
prisfiitiMl l.y the cviil.-mv 1

.

iiii-lit he e\\»>U'i\ \n lio in a .(.'.i. ,.f

^ III r,ilifiiniia \iir. <(• liniir'n: Co. ,|,.,ay. .I.'iiiamlinj.' the utiiio-f. xi'llni...
lUllil) III) l"c<l. 1170 (ilniin of .lonkcy of the (ompanv. On tin' pri\io"i. ;i|,

iwa'ww hail l».'n Icakiii'.'): Mnniini v.
| 1 nf this imm- (IM7I: HI 111. liL' !!,.

r„,uiiili(iil l.'iirr l.iiiiii,,- (.,. (1S!I|) coiiit -aiil that it. i-oiiM not !« a--uiii. .1,

l:>4 Mass. 4117, JS .\. K. ,i.-,-2 (niaihiiio .i, a iriat.liT of law. that Ihi' .l.,n .i|

lia.l run away); Chiinii,, ,f- I. I{. f„. the t.iiiili.rs of a lrriil;.'r. IkIii;.' ii...--i

\. Kliniiiiiiii (1HI!7) 4;t 111, .•t.!8 (iMiyinc rily i:iailiial.i'oiil.l alwiivs l,r a-ni I nn. -i

rcportiil iin-af.') ; I'lin.ll Mill i< r.lnn- by' thi' iim' of il.if diliL'i iiic; that ihi-
litr I'lK V. hirl.liniil (ISllHi 2 Iml. I'lir. ii'in-lion is entirrly urn- of fail > ! i h
lliit, 47 S. \\

.
.'il I (employer t.iil(l that a eannot lie witliilrawn from the inv.

Kalvani/e.l iron ro|M' hail nisle.h : //„/^. |„ l.rliiiih \„lli it ('mil Co. v. /.:.(
III-. V. IlirlJiisiiii (ISSS) :il \V. Va. 142. (1S07) _>.> ('. ('. .\. .'ilili. .11 f. S \:.ii

ti S, K. r.:i (i.irehinery hail eiiiilteil an 2l>.->. 8(1 Keil. 47(1. the ilefemlanl iiiN'l
unusual soiinil which startled an em- wit.iie-.is lo lestifv in nirird to the
ployis'. and minhiiie was slopped in tho usual duration of the lifeof a ImhIit.

iii.i-lerV po-iiieei : riiii.M Slioir Ciiki' line said: "1 have know n <oi fi'Hin
To. V. niiiiihiiirr (IS'.l.S) 7't 111. Api |iiie Il/elton U.iler- 1 to la^t .ijli'.m
3o8 (elevator known to Iw ohviously de- or Iwtiily jeara." Anolhor .-aid lliat
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liny lii-li.l fiiiiii twriity t.i lAfiity two fiiriii-licl a i..|m- nf t»i.' » „\n-t li/i- fin-
y.ii.. Aiii.iliii -,iiil: "I liiiM' kii.ioii 111' |iiit|Ni-<' ti> .ill ii|i|H'iiiiiii • .iiiinil.
ibihi 1(1 l.i-l. trtiitl.v V"*" llic iv- lint lliiii' HI- .v, in.f ill till. i,).... .,if
(iIm.Ii.I iHiilrr w,n riylitii-i \,.;ir. .ilil. Ill i.iit, .1 iliifilv. Id iiiiiki- a .|iii ,ij,,ii |,.|

I v|„ili lliiiii«li( (In. I link mill tlif ri- llii' |iin. Unit. ^ii. h « |.,|>.. ,,ti,r liiiMii-
-iiliiii:; •\|.!ii.iiiii \ui,- iliif 1.1 111,, nil. |„.,.|| ,|.;,.,| (,„ „ ,,.,,,. ,„ „„„,., ,,||,|

,.^'

i.|ii.l . s|uiii.|.iii i.f III.' Iiiiltiiiii mill III.'
I

I liiii'lii;: tlii'l tliiii- II. III.' nil,. In
i.i|i .if III.. I.iiil.r. iiiiiMil liy tiMi .ii.M.'ii i| h.iii M.iii, 1,, li.iu. Ih. II, «a. no
..III hill II (ill- v>li.ii ilii' l.i.il.r wii. ...Ill l..iiyi.| It -.ijf.' iii|>.', cuii tliiiiii.'li ii ili.j

.ml III.. IIIII...I1IV «,i. -111! .Iaiii|>. .111.1 iii.i ..iiiH.iiilK |. villi. ji ,,u\ -ijii, .,f ,!..

lli.i.- vtitii rml «.|i..iiifli Hiil.r in tl... |»,||. ,.iiy. Ijii. init^di i- l>..iiii.| i.i kii.nv tli„i
•r II"'' " '"''I: "I I". II till. .III.. II 'r..|«'. iiii.l.'i -ihli . ii. niii-iin, ... will
,1 III.. .N ill. 111... .-|».Lilly III (..t'linl t.i iiiily l,i,| n liinii.il lim,. It m|| „.)i
ihr liiii). »li..|i II iH.il.T iiiiiM Im- .All.,!.! ,|„ f.,r lijiii t.i fiiiiij.li II ...iiml r..|«. mi.l
'" »' I. tlir i|ll.-li..ll I.f llll llll.iillll.l- Ihrli f,,|i| III. Hill, iiiillt. |,v iiilii.ilK
III'-, rtlii.h ..ii;ilit «.. h.n.. Ih.ii ii.o- liriiikiinr. It i. i|.'iM..ii.|riil...ri.i Ih' in-i".

i.iiiii-.| l.y III., ili'f. inlmir. iii-riit, iir nii.-, || ui|| i|,.i ,|,, tn .ii\ tli.il ili.-

ll|.M-.llt.lli».'. IHilll.l ll.ll I,.- t.lkill fll.lll .CH.lIlt i. III. nil, I t.i klli.vl llli. ,1. M.'ll
III.' iiiry." Ill /(i.(i./i V. f/./i.;./.,. /.'. /. ,1, Ili, i,,.i,i.-r, ,,|„| t„ „;|,„ iij,,, ,|,.|f

,1 /'. /.'. r... (IsHOi .-i:! i.irtii. .vi.-i, ;iii ,ift,., ,ii, i. a lim.. ji,. ..in.,!,, i,, ,,i,„,|||,,

Vrn. Kr,., 'iCI. II \. W ,'i. tli|. iMiiirt .aiil

:

!i ii..h r..|M.. I. tlii. b.miiiI I..>iiii.| tn
it. limy III. a-. Hill. . I tlial ii rar « liiTi ii.iiify tli.. ma.lrr nf lliul wliiili he
lir-i |il.iiii| ii|>iiii till. Ini.k is in |iii>|H>r kmm'. m oiiiilit, lo kii.iM liiiii.<'ir willi
...n.lilii.ii. ami in v\\,\ ii.,|..il .iijtal.l it ,ii. Ii i-ifiiriiial inn :' II.. kMn\\^ li.i.v
III! il. Iiiliihl.1,1 ii.... lint it i. 11 «,.||. lull..' III,. i..|K' lia. I».,ii in wi: Tin. wiv-
kii.uMi fi.l. tliat in tiiii.. il «ill li<....iiii. nut ,„,y „„\ kin.vv. In tlii. <a-.. the .l.'-

i.iil i.f l..|..iir. aii.l unlit fur 11-... It i. iia.iij' .li.l n.il kiinw " Mur/.hti v.
hilt III., iliity I.f til.. |.ni|iln>...., hIhi i. r.. fhilliim (|H7ih ..'i \\..k. K(.|i. (U7 .l.'i

.|iiirri| t.i *.iiii|.|y 11... .aid lar uli.ii il |,. r. \. s. 477. ..iv. that a niii-li.'r U

...iii|i.i-.H a |>aii nf II liaiii. I.i ii..fitiiin lialil,. f..r nn injnrv caii-ril l.y tlii. Iir..iik
III! kiiiiw. at his iM.ril. »li..n .ii.li tiiii.. iiij,' nf a <liaiii. |iaillv finiii w,.ar iiml

'Il- '^ii'-.'i. lin«'.\.T. i. (h.. .iiity nf (iiiitly fll.lll I.I.I Hil.lJnv. «li..|.. h,. Inu,
till' i.ir|iniat.inn. ami nrlinaiy .iiv tmi-l ii..| |,a,l it t.\a:iiliii.i| m t..,i,.,|. allli,.ii;r|i
1., ii-i.l In a-nilain hIu'IIhi- Il „ i. tli..|v .n.. v,,.), km." ii tii.-llin,|. f.ir ,U>wg
III 111 In. ii<..il: anil hIimI i. .in li .ai.. .,i. „ M,,.i,iih,i,i v. Ilillt r„.

( \HHH)
iMM-l Ik. mill.mill l.y th.. iliaiiitir nf | m M,. ... .-.si!. |ii \. K. .'171. III.. ini....
III.' I. n-iiii—. anil till- li-ks all. 11.1111..' it. |j..n Hli.tli.T tli.> il..fi.ni|aiil liail lH.,.n
l'i"-'""i"'i-

• • H'ni- it "ill nnl. iii-:|..Tnt wa* li.'l.l t.i l«. fnr Hi., jurv.
il.i In .ay that. Iiaviii;/ fiiini.linl .nil hIut.. it «»< |ir.n...l that ii rml wlii.'-li
;ilili. .mil |.i.i|iir niiihiiHTy ami a|.|.!i- lank.. \\a. il..i;'ni.il In ,arrv nn.. imn
:iii..-. llll. ini|ii,iiilii.n .an lliiiiMfln ii. I.all u.ii.|iin..' al t IH [..niml.. nnil
iiKUii (.a-hi-. Til.. .Inly nf in. [k..! inn I lial iiinlri- I li.- ,i,.f,.nila!!t •- ilir....ti.,n (.lip
i- iiiiiinativi., mill iiiii.t I... .nntiniinii-ly ni.i.liiiii' liail lii...|i ii iiii-lni.l..i|, ami
fiilll|i|il. a.nl iin.iliMly |,|.|f i,.,|. Ill ||„, |,„i „|.,,|,. t., rariv iwo .snili l..i||.:
ii-iil iiiiina Mliiili.r Ihi. ha. li.H.11 ,|.>n.. tluil. it hail I-tii .iil'.j.... ' In n iim(>
III 111.1, 111., (haraiti.r nf (li|. Iiii.iin... «hi,|i ,., .,) i h.. j|,.ii ii ,„. t„,| tn vi-
-III. nil! I«. .nn.iili iv.l." M.inlrii v. III.I ln.il.. «|.ili. iin.l.r . .train, wliiili Irmloil
r.,l,.„„ II. Cn. (issn I;i7 Ml... •Jill. In iry-lalli/o il ami mak." it l.iilil,.;
I1..I1U 111. it a lailn.ail inin|.,iny i. Imiinil thai iliiiv iiail licin .in in-|....tinn nf it

I

''>" lino innvi-ii.ii fur .Aaniini l: a In a-iirtain il. .'.imlilinii fur nearly
llll:. ill" near Inw .iM'rlif.ail In iil._.i.. (unymi. In'fuii. iIh- aiiiil.'iil ; tlial l.lio
III.- iiilnri. lo ((.-I a rnp.' nn a sl..ani..r i.nl \\a. -li.jlillv ili-.ului.'il al (li.. plairp
I- M.-lj-..nn>, wlu.r" it lias Ui-n in n.i" ..f II... fra.liii .' ii. if lli.. I.i...ik wa. iint
I'll a iinmli(.r of vny.i.;,.., anil lia. lirrii ;,(-li. ami (Iiiit il. a|ipiai..il an if (ho
111 il iMi.jiinn vvliir.. it was <.X|.n-...l to imn Innl nnl, fn.-lilv partnl. Htirl.rlt
iii|i''.> fruin !ii.iit ami Kiiinkr. Thr v, l/i, /,//,•«,;• ,i//./. c/,. (ISIIili 111] Ma.

<

li!>.'r,,l i|N!i;i) im K.-il. 411). \»l!,il..r llll, l,n|,U llio mi.'liL'.'nrp of tlip ptn-
V \l'.nl..;,i \,ill,i, It. Co. (IHSIM !)."> jilnvir a .im-liun fur Hip jiirv. « li..|,. it
I'.i Jll. 40 .\m. Pop. r.n4, tlip i.ni.it i. in r\ liliiiiv. nn llir niip liaml. Ilial Hi..
-Ill: ".Nn il.iiilit, il p.'ifiitly new rn|i<.. imn nf a cliain .iippurllii^ an pli.valnr
; ' '

I

"'" '" .'i' .i|.|.i'ar.iniT. .niiml, may «,i. wnrn down in I lir link wliiili hrnkp
1.1. '». all! tl,.. in:i.|(.r w.Mil.l nnl lip ri.- In nni. Iliir.l of il. niiijinal lliii'km..J.
fj.uHit.Ju iyr Uie coiLi-nuciice, La\ 111;; uinl al aiioUicr place had been worn bvw»

I I

•'1

i
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•in

'I'lxTo is a siK'ciallv stroiifr dlili^'ntinii iiiciiinliciit upm an ciii])Ii.\, ,•

tocx^iiiiiirccaivfiilly anv ajti-araliis wl.i-li lias nut been used f(ir a cci,-

si(lcraljl<> iHridd."

In ono .\lassM<'linsclls caso it was laid duwn that, wlicrc an aii|i:i

ancc lias hccn in nsc a lon-r iIhk'. Imt sliuws no s|)<'cial si^ns of wi-n-

al tli<' |Miiiii (d' strain, it is not |HTniissiI.j<. fur a jnry to find that ili.'

niasif r shunld liaw known it to Ik- dcrcclivc liopanso of its »<io aiuiii-.'

lint tills du<Mriiio is iiicunsiMciit with several of the decisions (d" uiIm r

courts which ar<' I'iled in note ,",, snjini. and seems to bi; an unwarnim
able limitation of the fnnetiuns (d" a jury.

(/. Ojii rnllan. of plii/sinil lai's.— The principle that the master i^

bound tu foresee the unlinary resiills of the. aetion of jihysical hiu-

upon the materials of which his instrumentalities are eumposid. ,,r

the materials which those instrnmentalilies are desi<rnod to (h'al wiih

(see. § 1 1 1. ante), entails the conscpicnce that he is Ixiund to examine
(he iiislrniiientalities when there is any n'asun for apprehend iuir ili.i'

they may have iM'come abnormally da:ij;crous from this causo."

tliiiincr; ;iii(l. on (lie nOicr tiiiml. Iliiit <Iii(\ of in-iicclion is iifliiinativc, :inl
till- iliam w.is iic'w ul'di it \v:is put up. mii-l Ih' coiit iniioiislv fiillill.-.l hikI im-
ioiil tli;il. iift.r it liioko, 11 -li-lit ll:iw itivrlv pci fennel. 'Anvlliini; -lioil .,f
w;i> f<i;in<l :ii ||i,. |,l;i,(. of fiMiliiic. I lii^ would not lw> orclin'iirv r^uv "

l'.,r
wlii.li coulil not liavc lu-cn iliM-ovi'iiMJ at other ca-r- in uliicli a ilutv of inM.r,ii,.ii
llir liinr il-< u-f lir-an. Iln„sl„n v. is incilieatcd on the .Tounil tlial ..r.li-
Itnixh (ISiMt (iii VI. .rtl. 2<.) All. liSil. naiv I'aiv n.iuiirstluil llu" ina-l,T -I. ,;i
liol.l- thai lluTi' i< no <.| roi- in ivfiiMu^r take nolicc of tlio lialiililv of lii^ |.l:int
a rci|ui'>t lo cli.ii.jc llial. wlicn an ap- to ilccav from a^'i" or wear oul l.\ .!-.

I'lianic Of niailiincry not oli\iou-l\ din- rrf Intl'idiin Cor Co. \. I'atl.rr i\^-:,'
^11. lU- lia- liriM in d.iilv m<c for a loii',' 111(1 Ind. IHl ; Chini,!,, ,f /;. /,'. r,. \

tunc, and li.i> unifoi inly proved safe /Sniini'i,, (ISIMi l(||„l \pp
'

.-,ru r
nn.l elll.ienl. iu ii-i> may li<> i<i-limii'd \. l). IIMI; /,,„ii\rill>: /. ,( .S7. /. c,,,,
wili'oul llie iinpulalioii of Iniprudi'iice sol. /'. f'o. v. I l~ d.SII-') l:i:! Ind 'ir,

or earele-Mi.-. The <.,.url said : •'It is :!J \. K. SHI : W.ihnsh'd W II r.'
\'

a \\(dlkno\vn fael thai in lime it (a Mnnmu llSlli') l:ii> hid. |:m. lil \ |.'

derrl.'k I uill heeome out of ri'pair aiel l.lll : llnrllri, v. Trurlirhl i i
s;i->

i
|m m„'

until for u-e. It is net tin. ,luly of Ihe .\pp. -iU; dMowH. T. .(• .S'
/' /,' r,,'

-ervani w lio i~ re^piin^l lo u-i' it, to \. II, ,11 (|SS;{) 2!l Kan. Ull. I.^i-'

ki;ow. al his peril, wliin -ueh time • fi;,,,,!! v. Tli„,ii,is- fl.Sl'l7)"is \,,,,

.eenrs. Sueh. howiver, i~ Ihe ,luty Div. .V_'(t. -li; N. V. Siipp. |;17 iharr.l.v
of Ihe ma-ter, ami ordinary i-are plo.led ouini; to ins,.rtioii of a pin- in
niu-l lie u-ed 111 asi'i^rtain whi'ther a steam e-eajK' pipe ^inee the tirn.' I'l.'

" '-^ 'i' '" '" ""''!; -I'l'l "hat i> -mil liarrel had been used, .si'veral ue.k. l,.-

i-are inii~l ln' iMea~uied hy ihe ihaiaeter fcn-ei.
•' the lai-ine-s. „„,! ihe Vi-k- atleiidinu' ' Ml, ,i v. C. TV. <f /' Smilli 1 ,;.„ i:.
lis pro-eiMilion. \e-lie,.n,-e on I he part (ISHli lilil M,,,s. ,-,.-i7. ;i(i \ V ,s|

of ih,. master may .on-i-t of aels of (woo.h.n lever iis,m1 to raise the ii..!i
oinissmn or eommrsshin. and it neees- door of a furiiaiv)
sarily follows that the eonlinuin..r duty "In l',ii,l:iir v. Tilhi /•'ov/er lr..,< I', i

of inspei-tnni and super\ision rests on C. (|ss.",) <MI N V ;!i;s > N r 'I
the master. It xvill not <lo lo s,,y that. Nvhei,. Iho plainlilf was injrired U i':,^

having; furnished suilahl.. .ind proper fall of a eli f, the defend.int sen': m
niai^hinery and api.luuiees. ihe nia-i.T moid li.ihililv on the ..rrenil th- -'-^

oan thereafliu remain passive so lonj{ evidence showed tliat i\ is the ii
' n<'

as they work well and seem safe. The of giifisa rock to Uiaiiitegratc and U\{
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c. Aciiihnts fsvhjccling iiislrunirntdlilifs to cxfraord'tnary strains.

—Tlio iibli,;;;iliuii to ovorliunl an in.stniinontalitv wliicli lias Ix'oii sub-

jci'tcil to 11 .slmck <if Mil micoiiiiiKnily severe character is .siillicienlly

ilrar." The clpliiration in make a tlinronjih exaiiiiiiatii)ii fur cnnef-aleJ

defects is e^lleciall,v slr<iiiji wliri- an a])i)iiaiicc lias U'cn injured in

i!ie luirls <<i»
n t<> view, ami tiiefo is a strong prohability that the same

accident inav ha\(' weakened it in <ither phu^s.'"

/. Inc.vj>c)-i('ttrc of ciiijihiiiccs vlio tivclid an npplianrp.—An ein-

I'l^ver is iiesiiip'iil if lie fails to examine an a]ipliaiice wliicli has been

erictcd by iiie.\iH'ri<>n('( d men."

ficiin tiiiio to tiiiir lit inirvpcctcd inter- a privy for Ow uio of 11)4 opornt.ivps in
\.il-. IliiiMiu'li ll itioii of tlic cIciiH'iits »ii( li ii (l;iii;.'croiis |ilai'c as in n wheel
cp|.cKiliii;; upon it. Tlir court .xiiiil: hou-c. tlircclly over t.lic water wlieel, is

"It il(«s not. follow from (liis fact tliiit under a spi'<tia!I> imperative olili^ralion
tlie tna^lei i- i>xeii-eil from UsillL.' propiT lo sn. tlial the foundations of tile striic-

|iriTaiitio]i, to |iioleil his uorUineii tuie are made and ki'jil. sound and safe
fiom danL;rr known to llie ina-ler. aris- hexond conlin^'eiii v. ll is liis lintv to
iiij fioiii -urh a eau-e. Tlii' mtv fait know tliat the privy is .s.ife. and tliat
lli.il Ihe malerial was likily to fall upon thi' servants for wlio'sc n^,. i| j^ desij;nej
and iiiinri' Ihe defendant's servants at. may resort to it w il liont personal ri-k
iMie\piiled times inipo-eil upon ilefend- or [Mril to life or lind>. The track and
ant llie iluty of in-piel ion. and freipient. every exposed place on a line of railway
Mild careful examinal ions, and, upon the ouudil. to lie examined after every
(ii-rovery of ary indications of <lant,'<>r, slorm, hefore a train is allowed to pro-
lo ailcpt all siiilalilc' preeaiil ions (.o pro- iied. Ihinhi v. \nrth Ctiriiliua ('. 11.

led il^ servants from injiny." Mcllm- Co. (ISTd) 74 K. ('. 7:14. The eerUiinty
i ni V. Vriilriil \rniif)iil I'. Co. (IS'.MIi that a larjre rock left in the slope of ii

l:;:i N. \. -JSII. 2."> N'. K. :i7:!. laid it er railw.iy cultinL' will liecome loo-ened hy
ror lo non-uil a plainlllV who-e int.es- (he action of frost and water imposes
tile was killed thioii'.'h the fall of a an olilijiation to .sulijeit the track un-
cp:iii;lily of wheal from (he sides of an deiiiealh it to freipiciil examination,
elcv.ilor liin. where the liaMlily of tlie Chair v. h'isHiir I1S!I!I1 llfiC. ('. .\. 4.'>0.

wiiial to acciimutale. anil the eon-e- !I4 l-'ed. 7t."i. Kvidetice show iuL; I hat the
i|iicnl |pciil to tlio-i> Hoikin'.r in the lijn. rust and damp in (he lioles of defective
ucrc well known to Ihe defendant's vice oastiufis caused an explo-ion when mol-
piiiiM|ial. It. is for the jury to say ten metal w.i- poured llierein jii-l ilies a
«l:c!lier lliere was a jiroper inspecliou lindin^' that. I.'ie iiiasicr was ne<r||,>,.|^t

ll. f..re llie iiilc-lale was >eiit in- ide (he in not hiniui; ex.imincd (he holes tiefore-
liin. \liiluiic V. llnlhiiiKiii (lH7.'i) ti luind. Ih/rr v. Hiniiii illKII) (14 -\pp
Tlioiiip. A: (;. 1, ;! I!un. ,->.V!. holds that Div. SI). 71 N. V. .Supp. r.JH.

the flit that the limhers supporlin;: a ' Xe^di^'ence may lie inferred from the
wa-iiluli. liciiiu' eon-liinlly in a damp failure I.) siiilaldy iiisped Ihe coupliii;.'

coihliiiiin. will lie apt to ^tow rollen, is of an entrine after it h;is lieen sul>iec(ed
siiiliriiiii notiie (o an employer of the liy a collision to n str.iin which i- likelv
lien— iiy for watchfulness and for fre to injure. \oifoII.- <(• 11 . A". Co. v. VhiI
i|iiiii1 iii-pecl ions, with a \iew lo ascer- Jiiilhi (ISil^l HS Va. ."1411, II S. K. ;j(')7.

I.iiiiiii;; ',\liellier t!io-.e tiiuU'is arc eapa- "' .\s, where thi' lever of a hand ear
Mc .'1 -ii-laiiiiii'_' the str.iin lo which lireaks. and il piovcs to have been
\\«\ aie -.iiliicclcd. This ease was re- erai ked underneath <uie of its riTi:,'s liy

iii-.'i in ilSTil) (;4 N. Y. ."i. 21 .\in. the >ho.k of a severe colli~ion which i't

Ki |i. iT::. liiil mi'ii ly on the ixronnd that had undergone tin' day hefore. .VoZo-
tlic cirpeiili'r ehari.'i-d uilh Ihe diil.v of iiuoi I,' Co. v. ,/o»e.v (issii) 30 Kan.
hii'kiii^' afler the -Iri.elure was a ' fcl- t;01. •_' I'ae. If^.
hiw vervaiil of the plaiiitilT. h'liini v. " W'l -.Ihrook v. Croinhi.s (1900: Tex.
in,, in- ilSii2) 24 \. V. 4111. S2 Am. t iv. App.) OS S. \\ . I'Jo.

Uvc 315, holds that a master who erects

J
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160. Sufficiency of the inspection; generally.— Xo-iligoiur is infer-

nMc wlici'o tlio iiisiiccti.rs riiiiiloytHl arc not ronsoiiaMy eoiiiiiclciit I'm-

till' iluly tA> ho 1 KM' fc 11-11 10(1 hy tluiii' (stx^ cliaptcr xiii., poul ), or wIkmv
they aro iidf .-iillici<'iit in niiiabor,- or uiicrc tlicy arc not statitPiio.l ai

l)lacc.s where tlicir s<'rviccs arc cspi.ially required,'' ,<r wiicre tliey aiv

nut allowed sufiieient lime fur llie discluir-e nt' tlieir fnnetiuns' (ser

cluqitcr XV.), or have not In-en supplied AJiii siiiial.ie apjiliances f. r

the pMr])ose of making the insjtcction which is appro]iriate under tli.

cireiim-stancc^,' or where the ;;rri;u^-cnients of the employer are in

any other way inailecpiatc t<> scciiic a iir(i]i(>r inspection."

The etiect of a statute r<(piirini; sieam Imilcrs in 1k' tested in a cei-

tain manner every year is merely to ])rovid<' an additional safef;ii:inl.

and, since the duty of an I'lnplcncr to use care in insjicctinii' the ap
plianecs used by the servants does not arise out of statute, hut is ini-

pos<'d by the common law, the fact that such a statute has been ( i-

plied with by such employer decs not necessarily establish that hi-

duty has been i)crform(d.^

' Briirdshii V. Mintiraixtlls sirrrt 7f. ins|ir<(ors did not havo siimciont time
Co. (IS!".'!) 04 Minn. .j()4. ,51; N'. \V. ITii; iit tlicir disposal to disc.ovcr tlip d.'f,. N
f'liira,,n d- A. J{. Co. v. Jhi Unix {\H'X>) in cms and niadiinciv oxaniincd l.\

«.") 111. .\|)p. 142 (wlicrc. Iidwcvcr. it wa-< llicni. Misxoiiri I'. U.' Co. v. />,/;/.
lidd (Iiat a railroad coinpanv is not lia- (ISSti) M Kan. .IS. 12 Pac. .i.">2.

Mo for the doal.Ii of an cnj.'inccr Iiy tlio ' Hidnlslm v. Miinnaiifili.i sirr.t /,'.

explosion of a Iiiilir 1 n~o it, oniplovs, Co. (ISIl.'n .-.4 Minn. ,")n4, 5(i X. W. i:r,
to lost tlip lioilcr for broki'ii stay liolts. ("laiikinj;" of street car. caused liy tli.'

an ins|)oifor who is partly deaf in one worn-out condition of the cleciriiil
e.ir, but uhoso healing is i;ood e iomi;!i liehN).
to determine wliellier a holt sUiuk with " In ruff,,- v. \rir York. \. U. d If.

.a hammer is sound or liroken). /,. i;,. (1S!I1) ],"),; Mass. 21. 28 X. i:

'Tohilo, I', d W. R. Co. V. Conn,;/ 112S. the court remarked that"proof ,.f
(1S731 1)8 Jll. ,")lil. nc;;lip'nie on the part of the inspiMlnr-

' Evidi'iiee that the defendant railway on a single occasion would propi-rh-
company had no ear ins|)eetor ct a town liave I n e.xiludeil on tlie yiounil si il.il

containint; ah- S.iliii) peuph'. where in Murl.i,, w llnxlon d .\ .?:. C,i. i ]s\:t>
there i.s a I>u-> lumtion. j^ not irrele- l;i.") .Mass. 201. 4li .\ni. Re]!. 4.-)li. tli.it

vant. as it tends to -how that the di'- the ins|HMtors were fellow servants uilli
fendant did not e\eri-i>e proin.r care as the plaintiir; hut that evidence of the
rcirards the examination of its cars, lai-toni to make no inspection of sur'i
.1/i.>..s<;i/)i, K. d T. II. Co. V. Croinl, r (ars would have a tendency to show t!i.'

(1S!I!I: Tex. Civ. Apji.) oo S. \V. .'isii mli-. instructions, and siiperinlend.ii.v
(writ of error <lenied liy Supreii e under which the inspeetors wer<> aeiin::,
f'""""'-'- ioid would he propiu- for the consiih r.i

'Where the evidence (iMids to show tion of the iurv. as founilation for tiir

that, coii-iileriu;; the niunlier of ears to aruunient that'-U(h rule-, etc., were in
lie cxaniiiied. there were not etioui;h in- sulllcicnt to [uovide proper ins[iecti.in.
spector--. to make a proper iiispeel ion of Jhiini v. Cnniirll (18117) 21 Mi-e. J'l",

the ear- pa— Itil' thiouL'h a ci'rt.iin June- 47 X. Y. Siipp, l,8,"i. hnlds t.lial t.lii' .pi, -

tion
;

tliat the t.lioroicjhness of the work tion whi'therthe emplover. a saIo,.p
ilependeil upon the aiiiniint of time they keeper, knew or oUf;ht lohave knouii ..f

hail at tlicir di-po-al and the lahor to the pie-enee of a -oint.ion of pota-!i in
lie done; that hetler in-pe.tion w,\s the waste jiijie of a toilet room, is for
iiiM.ieil at. siieh n station than at w.iy Uic jury.
BUlious,—it is a fair inference that the '

i:i/,!ii v. Ihii Duth; E. U. d U. R. Co.

i
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161. Nature of <.m inapection required.— The rlinrnplcr of tlio in-

spection wliicli tlie niaslcr is bnuiul to innkc is docrilM-il liv viiviuiis

('liitlicts aiul plirnsos, nil of wliicli, jis will Iw ^((ll fmni tlir >iii)joincil

noto, iiro cssoiitially the logical P(iiiival('nt of ilu' |ir.i]Misition lliat tlic

cxnniinalion must Ik? pncii as a jktsou ..f onlinarv |prui|ciii.c wuulil

liavo made uiidor the circumstances.* The qui' 'ion wlu'lhcr flic ox-

nniiiiation to M'hicli the iiistrnnicutality which caused the iiijurv was

actually subjected before the accident was such as to satisfy the stand-

ard tiius indicated is primarily one for tli<' jury.- 'i'his principU' is

(lS!Mil 12 .\])|>. Uiv. 5r>0. 42 y. V. Sapp. 7."i: "Sn<ili im in-pccl ion ,th oidinnrv
ISH. ]irii'li'iui. woiilil clictinc." Mr v. \rii-

' 111 «niiio (if tlio oa<os it is iiiorcly <i)7,' I. inn- •( dniiul l//i/. i'n. (Isiiili ."I'.t

siiiil that tlic iimpcclion or rxmiiiiiatimi N. .T. 1,. 41. :!4 At I. I'Sll. "\i'_.il:int ,unl

liiiHt 1«' "prii|>i>r." .ViiiA' V. Ihihsr carrfiil iii-iircliini." I'liiur v. I'.nsUin

ilSilH l.t; III. 12!l. 27 X. K. (i2; A«r('i /,'. Cu. (ls'i,-,i |i| \Vi^. :!(n. i;4 N. \V.

<rn V. II. Co. V. Ilnhrrt (ISS.^.) llii V. lilli.">. '( anfiil ti-ls.' M,.,h„i v. /<

S, (142. 2!) L. 0(1. 7.'«.'., Sup. Pt. Ilcfi. fn.il. 11. r. ,(• .1. /.'. Co. (isaili si Midi.
Mi): llnr.iiin V. SIriiiiinii I18SI!) KH 421). 4i! .\. W. 111. "ItcaMinalilc ami
N. V. "147. .1 X. E. 44!': Loui.'ivillr if A'. piii]K-r i;;ilaiuc" is saiil to \v olill^-a-

/,'. rri. V. lliiiinn (ISIM) 107 .\la. (14.-i. (on in \hln.yni,. 7. <( .s'. /'. A'. <„. v.

1 .'*o. 7.'>: .Mni/rr V. Lirhiiiiiiin (1S!I7) ll(,il i I ss:) i 2!> Kan 111". All iii-trac-

1" .\pp. I)iv. 54, 44 X. 'N'. Siipp. 10(17: tiori slatinu' llial tli<- nia^UT is ImmiihI to

.^./l/)MlH V, I'irhmoiK) if /). R. Cu. cxcrci-c i'c:i-oiialili' care will lie jini-

(1S7!U SI N. C 4."in: Chisxim v. .Iiihn iioiiiiccl crroiicoiis. simply on tlic

/,. l!ui,<f l.iniihn- Co. (lS!l(i) IIS X. (
'. fri'o'iii'I tliat the trial jii.l:;('- iif^i-cl to

fin. 2:i S. K. !)2."i. [n ntlicr-; tli(> ilcMrip- •Xtvr a fmllicr iii-(i ii'tion t.liat Ik^ is

tivo opitlii't is "i('a.ioiialilc."' l.iiiluii lioiiml to jiivc only »iicli iiwpcit ion .a<

i'liiil if .Mill. Co. V. /'iCMi/.s (1S041 II orilinarily i-arcfiil pcixin- in tlic -aiiic

liid. .\pp. 2(14. .3!> X. K. 214: I'lii-.iniin line of liii<iiic-< L'ivc iiinlcr like liniiiii-

V. .l/m'o»ci /'. II. Co. (ISS7) 94 Mo. stances. .Mrdnr v. \,ilin,i,il .f /•,„,;
2SI1, G S. \V. 404: .Miillliidii v. Ciim- (/.»(« U'orv^v/ U/Z/s- (I'.Kil ) 22 I!. I.

miii.t (1804) 7.') Iluti. .^78. 27 X. Y. 347. 47 .\tl. 1002.

Siipp. SIO. In otlicrsi it. i~ laid down ' Cnirii v. Knm^ax Cilii. i). if ,\'. /,'. Cn.

that th(> employer must, make a -pvoper (ISOil) 13S Mo, 2."il, .'!'• S. U . 774: Cif-

tc-t" {HrnriUl'ni v. Mimiriiimli^ Shf-t frr v. .Yrir V'<)7,-, .V. //. if //. /,'. Co.

H. Co. fISO:n .-i4 Minn. .•)04. .".O X. \V. (IsOI) l,->.-) .Ma>^. 21, 2S \. i;. jljS:
I'Ci): or a "rcasoiialilv'' practical tc-t Carntthrrsi v. Chinnio. I'. I. if /*. /?. Co.
iSrhrnrv. Hiilhi Mfii. Cn. flSO.-)] 8(! (IS!l.-.) ", Kan. (100. 40 I'ac. 01.->:

lliin. 37,. 33 X. Y. Siipp. 20". i

.

Coimlz v. Mixta, nri P. I{. To. ils:il! 121

111 a second iiroiip of pliia-scs tlio ron- Mo. (i."i2. 20 S. \V '
'•'

: l/iw/.i'/i. A', if

ccpl.ion that t.lio standard to 1h' attained 7'. A'. Co. v. I'oi/ii;, 'Svili 4 Km. A)ip.

i- the CNcrci-o of due care einerL'i"< 1. lore 210. 4."> I'ac. 003: Sninilor'l Oil Co. \.

ili-tiiiitly than in tho-o just adverteil lU.irl; r (ISOI) 141 Ind. 12. 40 X. Iv

to. "Careful iii-pcclion." Sjiifcr v. I2S; ('1111.101 iiliilril In \liivii. Cn. v. Ai'c-

.v..»//i lt<ixluii Iron Cn. (iss.-,) 13S p-r (1SS7) 20 111. .\pp. 4il(l: Ton v.

Ma--, 42(1: Uirh iiioiiil if P. If. Cn. v. I' iiilnl Shilrn Curl riilor Co. I I S03 1' '."lO

llur.irlt nS02> S.S Va. .-.3S, 14 ,S, E. Ma.s<. 313. 34 \. K. ^(II; l)r,..irl: v.

372. "Rcasonahly eaicfnl inspection," .Mi>ixi,iiri I'. It. Cn. llSSiii 21 .Mo. .\pp.
/'.n«.,i,.v V. .l/i.wo'in-i /'. A'. Cn. ( I SS7

)

433: /()v„iii v, Chir,i„n. It. I. ,f /'. A'.

01 Mo. 2Sfi. f. S, \V. 4(i4: Muri,h<i v. Co. (ISSdi .",3 Iowa, .">n.l, 3(1 Am, Kep,
I'lnllipv (1870) 24 Week, Itcp. 047. 3.-. 243. N. \V. o t riirlix v. Wm. II. Sir.;-

1- T. \", S, 477. 'Taiefiil and prndcnt iin, Ml,,. Co. (ISIMM 34 X. Y. S, I!, 02.->.

(A iH'iiialion." rririi v. Uoiwrsi ( I SO.'. 1 12 N. Y. ,^npp. S70: Cioin II v. Tlioiioii

01 llun. 213. ,3fl X. Y. Siipo, 20S. "Ilea- «IS!i7) IS .\pp. Div. .-.20. 40 X. Y, Supp.
-nii.ililc. proper, and oarcfiil pvaiiiina- 137: Tifoiiii' v. IliiUinturr if O. U. Co.
IcMi," llHiioi.i C. R. Cn. V. Ililhinit (Issiii l\J I'.q, ill. :,i, Am, Kep. 310. 3
(ISiai) 18 Ky. L. Rep. 50.'), 37 S, \V. All. 007; Lccrson v. liullinson (1S87;

i
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not nffoctod by the fact tliat tlio jM-ciKPinIcniiico of tlio tostimonv,

wIicIIkt iiica.siinMl by t!ie ntmilKT of the witiicsMS or tlio c<)inparati\i'

credit wliicli tlic court may iliiiik to bo due ii, cacli, is iu favor of n.i'

litigant.^

I

' J^

Pil.) t! (Vnt. Rep. 7-tr>: I.nh- ffhnrr ,(

M. S. II. Co. V. /.>i,i ( ISIIT) 7l( 111. .\|i|>.

4.'): .Missiiiiri, h. it- V. I{. I'n. v. (or
(1!MM): IVx. Civ. App.) 55 S. \V. :i.".4

;

iiiiil the ciiM's cited infra. ]n an acticm
fur III! iiijurv cniisoii liy a riiihvav cuiil

«-li lie. <•» iiliiuf ^howiiif; that tlicri' wan
a (l.iil\ inspect ion uf tlic cluitcs. and. im
tlio (itlicr lianil. that, ten days after tlie

ueiicU'Ml, only one ehiite iml of the
twelve in the .same .shed would operate
properly, warrants the siihniission to
the jury of the question whet.her the
ehuti' was in frood npair, and. if not,
whether the delcndaiit knew or should
have kiiown of it. Unat Xorthtrii H.
Co. v. A<i.vi.ve/i/,c (I'MMI) 4.'? (". C. A. (i2li,

104 Fed. 4411. The case ii for the .jury

when' a liridixe fell owiti;; to the vihrii-

tions eiu-ed l>y the o]M'ralion of a pile
driver upon it. and one employee testi-

fied that he had ins|pc(led it three or
four times a day. and another that he
had inspected it at least twice a day;
and it was also in evidence that forces
of men were at work oii holh sides of
the river, and at dilferent places on the
J)rid;:e. anil that some of tliese inspec-
tions were made in ^'oin'_' f'^ni one place
to the other to jrive dire- us. Jln'rrii

V. Chir(i,i„. II. if K. '
I,. Co. (18SH|

il5 Mo. 'ZCH. 8 S. • _:!!,. A poiirt of
revii'w is. of eon -<. |)arti(-ularlv averse
to s<ttini; aside a verdiit which Mas
based to a larj.'e exti-nt upon tlie <-on-

clusions which the jury (Ircw frniu a
view of an accurate model of the ap-
pliance whicli jiioved defective. 1/c-

hniiflil V. Cliiiiti/o. M. if SI. I'. A', ''.i.

(ISIHI) 44 Minn. 141. 4(i \. \V, -JiU.

Hut a char^'e is erioueous whi(h de-
clares the dcfciidiuit to 1h> lialilc if the
defects which i-aused the explosion of
n boiler w-erp Ruch as were known or
discoverable by examination, or the ap-
plication of known tests, where there is

ro evidence offered to sliow wliat known
tests existed which the ili-fcndiint could
have applied. an<l the jury were thus
left to di'tcrmine by tluir own judnrnient

what tests ouirht to have been a|)idieil.

liallnrd v. ilitrhrnrk Mfr/. Co. (1S;I:I)

51 Hun. 188. 4 X. Y. Supp. <140. The
court refused to set aside a judi.nnent
fr.r the plainiitT. where he w.i- injured
by the giving way of a brake shaft,

where a subsci|ucnt examination sho,\rl
111, It there was an oM fiailure i'l iL

shaft, and a weld at the place ol' t!,.'

fraitiire and a sliver just above it. It

«as coiisidcreil reasonnhle to infer l!i,i:

upon proper inspction, these ap|»

n

ancis woiihl have invite<l scrutiny, n I

led to a discovery of the defect. I, ...,

i£ /'. If. Co. V. 'o'lirl (ISIIO) 78 'l,s

481), 15 S, \V. .-i.-f. The f,ut that a si.,;„.

on a lumber ear is "decayed, rotten, ,i I

do/y," accordiiivt to the uncontradiri, ,1

tesiiniiiiiy. shows that tlu-re ha> bi.ii

no ellicicnt inspection of the loadin.- ,,f

the e:irs. Ifiniii v. \r,r },,;/,- C. d II I!

It. Co. (1S1I51 88 Hun. ;iilll. ;!4 \, 'i

Supp. tili5. It is ni'L'lil.'ence to »end •mi

a oar with a handhold so dcfiMtivc i;i,i

its c-oiidilion is ol>\ions to luie iiKilNiii.-

the most lasiial in-pectioii, Sriih \,

SI. i.oiii.i li ;. y. It. Co. (ISII4I I-J7 \i.,

.•i.-iil, 31) S. \V. li;5. A loo>,. boh ,,i

s(i-cw on one end of a hand-lio' ' on i

railroad ear is a (I<-fc. t wliii-i. nil
have heeu ili-covered by an in»|,,, t i.,n

eonilucl<-d with ordinarv lare. /;,.;,
V. Chicaiio, I,'. I. ,t- /'. /,>'. Co. I Issiii ,-,:;

W

iMiIn'i

loHa. 5!I5. M .\m. l!ep, 24.!. Ii \
.\ railio.ul couip-uiy is liable for
ci<lcnt to a biakcnian. frci' liom i

utory iie;;lij.'en( e. ciiii-cd by tin- :ili-r!:i

of a nut from the top of a brake -i ,;]'

wlii<-h hcdd the lever fa«t to it, noivvu:,
standinj: an imperfect inspection i:i:!.!.

a short time before the iuiurv, llfm.i.

V. rioll ( ISII5) 84 lluu. '487. :V1 S \
Sujip. 1144. S.-e also .|/cl/„;,o» \ !/.

Ihrlr (1S!I!1) 174 Mass. ;i2l). 54 \. I'

S54 (displacement of key cau-iHJ i,!!

of dcriic-k): llolloit v. ililio,i /;;.',;-

Const): Co. (lS!l;i) 42 Apj). Div. :;:is.

5!l .\. ^. Supp. ?72 (clamps fa-lnnii.'
the ro.ls hy which scalfold w.i- -;i|.

]iorlcd became loosci.

'So held wliere there was niucli 1.-li-

mony showinir that a car stake \v,i- .ic

parcnily sound, and that thcic » i. tin

defect about it wliich c(nild he di- m,

i-rcd by a rcasonablv c,-in-fiil in-pc-iiMn.
but one wit'icss tc-tilics th;il the ..ic

side of the st,ikc was •>poii^'y and
a eoik where it li,-id been shavc-.j

with an ax," Uiishhii v. \rir )/..,',

K. <(- 11'. /?. Co. ( 18S5I 37 llun
.S7. /.„»/,v. /. II, .f. .s /f. , „. v, ///

(1SS4) 44 Ark, 521. where tiie wit.;.

hv'
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Wlictlior nr not flM* iliily of a iiiastor wiili rc.iiriird in pni|)or iiisjicc-

tinii Iiiis Ih'CIi iici'funiKil liy tlio aii|illc:itiiiii of any pivcti test is |.) Im-

(N'tcrinincd hy consiilci-inj; wlictluT lliat tot will ^ivc imlicaiiuns as

tij llic actual ciinililioii of tlic inslriinicnlality in (|ii<'sti<>n.^ In tlio

iipiilication I'f tliis iiriiii-i].|(. the courts liavc usually pi-occi ilcd upon
the tlu'ory tlint a merely visual or ocular ius|H>ctioii of external condi-

tions docs not satisfy tlie full measure of a master's oliliijatioiis, where
tlie servant's safety deiiemls upon llie soundness of tlie nial<>rial of

which an instrumentaliiy is eomposed,'' or upon the tiriiuie>s with
which the s'^parate jiarts i>( an instrumentaliiy are allaclu'd to each

who s<i'iiir(l to Im> dititli'il fo tlic }:rf;\f- to !)«• appaicntly soiiinl. After iiiucli

i-t cicilit (Icclaicil tliat tlio Iw-t t<^t.^ iisr. wliicli re lui'iil its tliickiics. coii-i.l-
li^id liicn i'iii|iIovccl. iniMy, it wns iclinmd, 1)mI not .-.ii).-

'f."'(» V. Ih/i Hull.-. /;. /(. <{ II. I{. Co. jiMtcd to tlic >iuiii' txst. I'licic iH'iii"
llsiii) 12 App. Div. r,M. -12 N. V. Sujip. (.vidciiic to tlic .lli-l Unit if the siiiii'

If'H. ti'st liMil licin ajiplii'd ji dcfcctivp wclil
'A wor.ilcn l)riilu'i' iimst. I,p tc^tnl I>y would have hccii di>iovirc<l, it was licld

liorinu' or ilioppii,i,r into its tiiidici-- fur that il was for the jury to say Hlu'tlno-
tlie piirp f diteiliu^r any liiddi'ii dr- the dcfi'inlaiit. had liccii jriiilty of no^'li-
fcit.s. 'I'dlrilii. I'. ({ ir. A'. ('(,. V. fn^i- niiiic in ri'j;!ii-d to a [la—cii^'cV who was
ri,ii (IS7:)) lis 111. ."><i|; Chiriniii <!. \V. iiiiiiicil tliroii"li tlio Ineakiii" of the
/,'. Co. V. Ilrnli, (ISaSi :i(l C. C. a. ll. \Ui,el. M,i„s,i- V. r^sl, rn Coinitirs 11.
.">: ('. S. App. ."ii:t. S(i Ked. 24.'); ,/nrri.s fo. i ISlil ) ;( [,. T. .\. S. r.sr). It is not
V. Xiiilhrrii \rir y„il.- Maililc Co. error to >nlinnt to the jorv the (|-ii'<tion
( I !Hill|_ .-,.-, App. Div. 272. (17 v. V. whether a railroad (onip,'iny had l.ec-n

Siip|>. 7S. It is the duty of a nia-itjT to ne;.'Ii;;ent in its inspeelion "of a lioller
te-t III.inks which (oe knotty tiy siili- foiiileeii days iKfore it exploded, where
jciliiij.' them to a strairi of a widclit. the plaintilj", totinionv is to the elTcct
at lea-l eipial, if not superior, t.o the that the stay liolts had heconie hrnkeii.
«ii'_dit tlicy are de<innei| to hear, liefore to the niinilii'r of Ijfiv or -ixty. and had
placing.' them in a seall'old. I'liinn v. Ik'cti hroken -^o Ion? lieforo the explosion
nuDH liriiliic Co. (IS'Mli 42 .\Io, App. that the ends were worn smooth; that
•V2H. A rope must he ti-lcd hy siilijcit- eitlier the hydro-^tat i<' or thi- hammer
iii^' it to a strain. Tlir F.lhvln-il (1S!I!I) test was. wlien properlv eondiieled. siif-
tMi Fed. 44li. Kvidcnee that the fiae- lleient to show the pr'e.-^i'nee of lu'oken
tiireil surface on a pair of -h.Mrs u-ed holts; and that, hv the hammer tt'st. at
l.ir eiillintr lioiliu' [ilale showed indica- least !I0 [wr cent' of the hroken holts
linis if a crack of lon^' ~tan liii'.'. and could he discovered. U'„of/.v v. Cliinnio
tliMt -iich crack, if il existed, could liavo if (1. T. I,'. C;. (18!Ki) )()S Mich. 3!)(i, iiO
liccn di-covered hy soiindinf; the casiin,;; .\. W. ;!2S.

with hanimeis, which 'as iic\er done. The '•hammer te^t" hein^' re}.';irded as
ami that sneh s'lcars were li.ihle to the I e-t-known method of e^xaminint;
hnak, rai-cs a niie>liou for the jury as steam lnulers, neirliL'cnee will not tie im-
to whether tlio employer was ne;:lij:ent puted to an emplover wlierf that te~tm not diMoveriii^' the crack. I'nchr,-,) had Ik^ch apolied t'o a holier .six days
\._.linl^„„ Mffi. (,,. ll.Sltili in (al. .>J1, liefore it expioded, hv an inspector re'a-
4'i l';ic. s:i:!. In an actiim hy a pa-sen- sonahlv tonipelent to perform the work
i;er 11 was -hown that a wheel of a )ias- riiirai},! iC .4. W. Co. v. DiiUois (1895)
scn;;cr car had In-en ox;imined hy the lij 111. App. 144.
"haiiniier" tost when new, and found

i'44
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utlicr," or uiM,u ilif sliiliility nf sumo li.avv •^tibstMiuv.'' X..i is ii i

gai-tlcd iis siiiliciciit to cxiiiiiiiK' a piece i>( nijicliiiiery wliile ii is -,1

lioiiary, if its aetiial CHiKlitiini aii<i ellieieiiey can Ix' aseertaiiicd •u\\

by tlif i>ra('tieal tot of opt raliiiu- it."

JJiit t.lio [Dsiiicii lias al><> lieen taken tliat, in tlio casn of - :„

instninieii'alitics, at ail cvciil--, ilicre is ti<> oMiiratinsi to applv i!„.

tost <if a strain or ntlier plivsical force (m- tlie inii'iMisc of ascei-i.M!,-

iiij; tlieir ( litimi. unless a <'areful iii>|iectiuii by tlio oyp disci. -.<

some detect or probable weakness.''

'T,w yiiiliiroii of a fici);lit. ciir iiiii-.t (-^nMy cliiti'h of plcvntnr). riiMi|i;ii(.

U' ti'-li-.l In lludwinj.' siiiiir wri^'lil u|miii Itiililisruiiili V. r,iiiitniii (1S!»H) '.ir, \[,u

it. l-'d'n,, V. Itiithinl (I8!I!H :)7 C. ('. |)iv :m\. .-..j N. V. Sii|ip. 127. wlim i;',^

A. 1, !M i'.'il. 7M dicri' llic m ciclciit (lis- ina-liT w:is iili-nhnl lnoaiise tile |.mi|,i
rloMil llir fad lliat, o: ihl (il t lir iiciM lot liail liriii a|r|ili(.il. \\ lu'lc an in-

was licM in plaio only hy tlii' A.wh of a >|H'clicin of a loroniolive- lover, uliirl,

SPiPW i i:iili Ion:;. inilud.jiMl in lotliMi laii-is injniy hv |UMi|iinj; out of ih,.

wood, wliilc llic iron \i^Al was aliont -1 noidi in wli'icli' il' is pbui'il. wli,n iv

fiHt in 11 ii;.'lli. sn as to make it olivioiis vcr-i'il. is mailc nicii'ly liv an cxanii 11

that any -train tlirowii ii)ioii tlial cm! lion of llic |iarL ami iiot'liv a ina.iiril
of it uonlcl Miaki' its weakness a|>|iai-- li>t with the engine in motion, tlir f.n 1

-nt). The inspect inn of a liiake -lair is thai, no defeet is llnis di-elo-ed j- ii.,i

eoMclii-ive, anil it is properly lefl. l.i \\i.-

jury to -ay Vilirther the li'Ver U , ,i;.

dilacheil liy rea-oii of thi' eaivl,--i:, ..

of Ihl' eii^riiieer or of some del'eil. /; .

liiifiliiii a- .1/. /,'. ('„. V. 11k//.(c. (|s-i

.lOt adeipiale Miile-s it extends to (.he

portion whieh rests within the -ocket.

Mliiill \. \lillllrlll P. It. Vo. (Isltll 4li

iliiin. UMl, IS N'. \V. Ii70. lint -ei. tlio

next two seel ions.

'In I'iiiiiliisiiit V. I'liiii Mill. ,t Mill. L'S .Veil. 17!l. 41 \. \\' ••',( \|, i|. (
Co. (1SII,-|) 14 V. r. A. 4!r.>. [V^ V. S. lion that the plaini il'f "vva's injiii..ri.v
App. 14;i. 117 Ked. .")l!l. il was laid down lea-on of a del'eilive lirake stall aril
as a rule of l.iw (Caldwell. .F., di—i-il thai it mi^-hl. have U-ru di-iinnil l.v

in;;), th.it a foreman of a mine, haviii;; proper in-peelion at the i- .iieclin.- ~i 1

knowled'.'e of a };oii^;e or t.liie ileiiiii^' tion. was held to have Imm'Ii -nlli.T. n'lr
mass inolrndin^ from the wall of a proved .vhere the inspi-itor him-, li 1.

-

mine. liroiif;la out hy a Ida-I. is not re- tilled thai he di.l not ^'o on top ,,i' i>,

qnirpJ to resort to any other tool or ears to do the iii-|H.| till;; and » .- n .;

,Tjf,.n,.y than a pick to di-lod^'e sneh aeipiaint/Ml with si uik hrake- 1 " n,

threateniii;; ma-s. and that, if it can- and let oil' hy hand, and an e\|., 1 i.

-

not he di-lo.lL'ed with a pick, then he is tilled tliat tli.'re was nolhin._' 1.. iiili-

not ;;\iilly of neidi.Liem-e in siill'eriii..' it eale. when a Inake was applied. ti,.ii i'

to remiin at a place where the iiiiners was -tiu-.k. hut that fail hcciiin- ;r.: r
arc lialile to he injured or killed hy its ent only when tlie hrakeman .iti.i' iiri
fall. It lia- al-o heen held that ne:;li- to let it oil', l.imi.iiillr ,(. V. /, 1 ,, v

pence e,;iiiiol he piediealed wheie the Hinldn (1,S!I4) 107 Ala. Ii4.'). Is S... ::..

pvidenee i- lliat, after a blast, an em- ' Tlidiniivm v. Crmt ydrllnm I,'. »,,

ployee w.is sent roiiml to dislo.l.jr- with (liHIOl 7!t Minn. 'JKI. 82 X. \\ ;;:!:

a har all n iks that seemcii to he loose, (^rah-iron on railway ear; c..iiti,i-t

lU-iiiiill v. Tiiilir Iran Co. (|Sli:i) !t similar case in tirec'edin.' ii.ii,' Iti

rtah. 2!ll. :!4 I'ae. 01. Still less can hltml v. \\;-<trni I . Trhq. (;,. ils;.ji'

the nia-ter he found lial.le where not l.'il X. Y. lili:.. .'in X. K. litil. tin' d.i'. ;il

only l)ars, lait a deriiek. was used to ant was held not to he iiahle f.n- iiiin

turn or pull over the rook which niti- rics <-ansed hy the hreakin;; of ,in .ni;i

niatelv fidl. Cii I Lis'i V. M'uiilfi.lk on one of its lolc.napli p..'.- i'„i,.

(lillMll in:! N. Y. 472. .-)7 \. V. 7l!0. 1!,- Mieie was a svstem of in-pe.li..n |..i i
-.

veisinLT MS'isi 2.-| .\pp. Div. 2.'i4. 4!l N'. aims when piivdiascl, and il .1.... n f

Y. Siipii. 4(l!l a|ipear that thciv was anvtldii- in I'l"

ll,i!'i, „.,,, i;,,:,l if ;-•;.... Mf,,. C,,. \. cMcin.ii appearam-p of the .|if..tr.'

Jamar (Uml) !•:! Md. 404. 40 Atl. 847 arm when it was new whioli inJintiJ

I
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For ..tlior rn^rs ns to a.I<..,„ni<. ,no,]o8 of testing appHancos, soo the
next two coot ions.

162. limits of the master's duty in regard to inspection.— (S... nl^..
m.xt so<.tion nn.l ,.„n,i,nr,. g Ul, po.sl.)-A nu.stor is not mmi.v.i
I.. cx.Tfiso tliMt oxliMustivo ,,,,•(. i„ thc oxamination of n.M.-hinor'
wlii.'li IS mn.M.piiiil.l.. will. fl,f. ,,n,i.or fnrtlioriiiicoof iHwincs.s > TliN
principl,. s.v,u.s to Ix^ tli.> nuiin faotor in fl>o .lotorniinati..n of il,,. ov
""' ••""' <''•" -'f'"-'- "f n railway , pnny's Jnty in ros|>rot to tl„> ox-
n.Dination of rolling sUn-k, wliilo i, , i„ „se.=' The courts 'lorlino to

Mv y.ar.. nn,l ,!,„,.,,. nil tlu.t tin.,. l.,.l r,.,,Min.,I to insur.: a ,-
' "

f,
••

pwl,.,-.ly nnMvj.ml >tH parposr. ll,,.,-,. I...,n.rlllr. y. ( .f r // r' v :,u.- IM. p,oMf sw.w.nj; how 1,.,,^. s„..|, an ();!..;, 14.! In,l. .-,M4 4./ \ K Vosiinii <iii;;!it to la-t. or « ii-r.l Tlic iIi- -i^ i.,,t 1..>,„„i .
''

^n.l.,n,. ha,l a sy-,..,„ of in-pl:, n,, s :, J '

f N "r:''"," In'''" "r
''•

» .,h appoar. to i,av,. i„...„ a„ „,^,t. was „'i,i,.i, ::„„i:i ;,,,;,;^."^' .,:::;';;;:;

til, lin,. of tco-rapli pol... an.l win-, iiarv .an-. .v,„„o^ v l/o „/ 1/ i

:.nnn,. tl„. an,,, tlioroon.' Sa.-l, an in- .../' inJ,;:!""::'
'

o ,,

'

.-"a
^

/il;;; :„':;;

'!" llMory tl,at n oonliartor ow.m ma- I]Sh:,) UK,,; ):., si. '''"";'•
-n„. o„,ployo,l l,y l,i„, tho ,l„tv of t<..t- rirrl v l/;,'' Z,

''

f Iv"","*'
.^ '"

""'''"'
';> •'" n,a-ons, wl,..,-,. an :i;i \. W. 2ii!> tl„. ,.o,,rt L 1 -p.

•" ll^li. L':i!l >(; |>„. -'n-
,')'''" "" '" 'li><"v,T any .li-ti„,.| in,,

^'"'1 I'V what is natni-.llv , ll V, ;
',"" '••M"'nrnn. in t.li,- ,-o,np,..

'""I'l' tl,o or ,-,,n-,.
",''''

'
'"'"/""' '-"li..al n,a„au..m,.„l of rail-

,^,^^
'I .M,,». .1,. 4t, N. I,. t„n. an.l fiv.pa.n.-v of in-p,.,-, ion- wl,i,.,,

.-I...
,,',:, '."'P'y'"''^ to in- n.inn,,. ...van.inations at. tl„ „..,a .
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allow n sorvnnt to rocivor on the tlicnrv that llicro i:^ nn (ililipitimi i.

romnvo ilic liiilis, screws, jiiiis, nr uiljcr tii." ;.ip;< ry i»f a car tn nn.l.
,

in order to (icic^-t ;iiiy ims^ildi' iiii|H rt'ccrhin ."'

A ni.'islcr is nut diarp'alilc willi ki.i \ il;,.' uf an niisumnl j)];ii'i i'l

an appliaiicc, wliicli cuiild not liavo U'cii discnvcred liy any cxanij' i

tioii sliort of sf'vorinc it, and tlins dcstriiyini; it f<ir nso.*

163. Common usage as a test of the adequacy of ar ' dci -

tion* ivliiiM oxixririico hn^ «lio\vn pracv

tii'iililc aiiil n(ri'-.-iiry I" Ih' iiiiidi' of tars

at tlic vanlx (li-ii,nKilr(l for -iirh |>iir-

po-c, wil limit raii-iiiif; ilinliii' ilrlay

wliilo ill till' <iiiii»<' iif lr.iii>|Mii laliiiii.

would at !iii-t iiulmlr "iicli |);iliMt ili"

ft'cls a!< wiiiilil III' riMilil.v iliTuMT.iliIe

upon in-prclion liy n <MiiiiK'li'iit. person

in till' i'\rrii-(' iif rra«iinali!i' rarr."
" I'hiliiihlhhiii A It. II. r.). V. IIikiIkh

(ISs.Si ll!i l"a. ;iOI. i;t All. -.'Sd. In

Ihtlfiff V. Vr» y,i,k r. ,f //. //. /,'. Cn.

(1H7!I) 7»i N. \. 1:2.'). till' mint, in khm-
nionl.in;; on tin- idiitint inn iif tlii' )ilain-

titT that the cMTii-r of onlinnry can-

would liavi' ili-iiivi'ii'd tlir clrfiil ill t lir

roiiplini,' rliain wliicli hrnki- and iniiiiril

him. and that Ihi-i- rli.iiiw shmild lir

detached at. intervals, and their .-tii'iiv'th

tested liy hydraulic pre-sure. or dead
wei;.'lit, or liy some other mole whieh
would he ell'ei llliil for that piiipo-e,

said: ".*sueli a iei|uiiemeiit is iinrea-

sonahle and nniieee-sary. either to in-

sille the .-afity of the piihlie or employ-
res \s a j/eiieral rule the de-

cree of vi;.'ilan;i' reipiiied is measured
by the danu'ers to lie ap|ireliemled or

avoided. It iloe< not appe;ir to he iiee-

pssary that, the full • sin n;;1 li of tln.-e

chains should 1k' kejil lip. That would
involve a test on every trip, and a pos-

silile renewal on every tri)>. AlmIii. on
a train of thirty ears, on eh one liaviii','

a brake, it would not seem to he iiid.is-

JM'iisalile that e\ery brake chain should
li" perfect, as hut a few of that numlM-r
could or Udiild he Used in eoiitrolliiijr

the train; and aj;iiiii. it does not appear
that the lircakiiuj of ii chain uiiiild or-

dinarily le-ult in such an accident.

Such cliaiiis frccpicully liicak. as the ev-

idcnci' shows, but there is no eviilciice

that an injury ever resiiHe.l from such
breaking.', nor that it would ordinarily

do so." In l.itid.^iillc it- .V. /'. Co. V.

Ca<„i,h,U (ls!>:ii <•: Ala. 117. 12 So.

574. it was held that there was no case

to f^o to the jurv vvlicrc a brakcman was
injured throu^di tli" pivin^' way of a
brake rod in which there was au old

crack, which could lin ,i di-ciMu-l
only by takim; it out or ' tin}; ii n|i

'I'lie court -aid: "\\p havi' -ecu ih.il

the undi-putcil evidence -hows linn .^r

diiiiiiy inspections of brakes aii' li.i.r

niaile on well rei;ulated railroids li

tiikiii); out or reiiiinin;; the rols; .o |

that it would be impracli'ihle to d" -^

lihlecd, common obvrvat.ioii mil . s].,

rieiice siiyvtcst the- iinpniclicabilln .if

such II sy,teni. If one brake -hoiil I
li.

taken apart and examined, all ~! .. ill

and if all, then every other niacli r

appliance (onnccti'd with the ti.iiii jii I

compo-ci; of adju-table parts. T,. |.,

this woiiM cripple and emliarra-- i i.

o|M'iation of llif" road beyond a:,\ i.

cpiircnicnt of the law. We are of nj.iii

ion that such an iiis|)eclioii is jn ,<

traordinary duly called into bciicmilv

b.v sonic exigency which would -iit/.^'-' ',,

the mind of a reasonably prmii iii |»r

son n ne<'J'ssily for its perform im

The fact that a part of the brnk vi.|

existed lon^' cnoii^'li for rust to .i. . im .

late was too iiiu'crlain a picliiii.' i"

rest, a eliarj.'e of ncjilificiice ii|inn \

railroad iiimpaiiy is. as m.itlcr nl I.e.

not liable for iiijiirics cau-i'd !> t!.

brcakiiij; of the Icvrr of ii hiind 'ir

where it L'ivcs wa.v owin^' to a i r n !> v.

a part of the wood which is k.i,..:'. I

by :in iron soiket, and no om > ,1 i

have di-covered the di-fcct \>\ in .\

ternal in-pci'lion. I.oniiiillr

Ct,. V. Ilimlrr ( 1S!I.-)) Hi Kv.
H41. .30 S. W. ;iil!».

* h:xyr.r Ci'iiihi i:i,rlrir r...

(1,S!I4) .17 -V- .(. r.. 1110, 20 .\tl.

W'iniir V. luic U. c<>. < ISiis
i

4liS, the court. icplyiiiL' to the i.' imIu'i

that the te«t of boi'iii;.' the liicl':- '

not applied, remarked that tliH i- i;

icore a certain test than the 'in' 'i; <

had liceii appliccl; that il had bin i.ii. ';

been used upon the bridges on lln' >!

fi'Iidaiil's load, or, so far as the ti-tr

iiiony slidwed. upon any other: tlii'-

'.vlii'n iMn ici! too far, it became !'..-'-•!/ '

source uf weakness.

(

1

\ /

I;.;

v. "1

I
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111 clKiptor v., nnlc, it liii;* Ik'Oii slmwii llmt ll

111 iMC SillllO llllO

II. nils, rcccmiii/cd ;ia a iiKifcriiil fiidi

iK'Oii slmwii llmt llif iMinmon imnffo of oin

if hiisiiKs- ii> ill.' (Icl'ciiiliinr is hv nil tin

111 lli(> ilcicniiiiiiit

i|iii-ii..ii wlii'llicr tlio iniistcr liml fiiriii-lnd

lull (I f fl II'

nii-lii'ii r<':i-.ii|i;ililv .mile iiislrii-

iiii'iii:ilili<s. 'I'iic siiiiio t<l;iiiiliii',l li:,s I'l. i|ii.iii I v Inni ii|ip!ir,l as a
1;.'illip. nf til • IIIM-lcrV |KTfunilllIlCC nf tlir .Illl\ i.r i|i..|K.rti,.li

As ill (Ms.'s wliiTc tlM> (imililv uf ilii in^iniinriii;iliii,.s iliiin-<lvrs

i- ill <iii<'.linii. it is ;ii:ri.il l.v nil ilic iiiilli..rii ii ~ ilml ii jiirv iimv |,ru|)-

• rlv iiilVi- 111 i;!iuriirr trmn ilic mn.-irr's Cniliirr ii, cMiiCiriu to usn-c
in rcpird li> the niftlimls ,,f iii<]Mi'i ii.n iii|ii|p|(i|.-

'In iifniin- to thU .hni.n.i.I tlir It. I!,.|.. ;n7. It rn„n,.t K- mnt,.|„l,.,l
loiill- )r.\\v M-nl Ihr fi.llcuMii;.' |ilir.l-..- : l\r.il il 1,-1 oll^'lil. |,„| |,) |„. ii,|,,,,|,.,| jf
Sii,.!i ),.-t» .(. arc or.liniiy a ,1 i.-imI Ii U. „ n^ifiil our niiil innv ria-mmiilv
"",'""'"",""• /''"""'" '' " '•'•"• '"• 'M"'I.m1 In l,|i„- illinlli ll„. r.-Mlt,
V. /..'/. .iv.Hi niic. r. A. II. .s; r. i.-. it j. „„t ..i.M.h.f.iv i1m.,iV .\p|i. -.l:.. Hi, |.,.,|. -.'t... ••Sii,.|, ti-N ( Immm.^M. Ii.. in W,(„„r v. 'A^-v^l•,.
j< cii-toiii iiiiil (.\priii-nic li.iM^ -aiii- r,,iiiiti,s I r„. (isiin ^ I, T \ Si
ti.MM.I aii.l pri-..-nlM.i1." \y„,,i,r v. .".s.",. Tlii. t.irl. dial llii- ni-tr.i'ii of ol'li,-.-

/ ,:. U. r...
,
ls.;s, .T) \. Y. t.lS. .\r,.th- i„.„ls a, to tl,.. ,|„iv of i,,-,

, Ion of „lr
.-i^ "1 1,-lin;; •orjinaiily in ii-<. l.v i.rii- luaKi- was not f.^riounj vv.i^ lirM mmI|.
jl.nily ioimIu.I.mI r I, ,.iim-,jj,.,| in likr ciiMil. i-v l,l..niT of ii,...li. .,.,„.,. in /'/,Tv,„t
Ini-ii,-. .111,1 Miriomi,l..| hvliko rli- v. A . „• ) „r/,-, ,V. //. ,f //. /; r 'o (l')OIM
iiiih-i.Mhr,." i.;i,i.,,/ir .( \. /,'. r„. V. .->;)

\i,|,, Div. .^l!.l. nr, s. V Sni'... mii)
\'l.„ ilss.-,, 7S All. 1!U. iV|„.al,Ml ill In 11 .,„„„„„;/,, v. /..„7„ vV. , ,\k',-', fi
l!,rli„i,.,„l .t />, /.'. «„. V. ./,„„s (|s;m) \. V. s. n. 1.-,. 17 \. V. ,s,||,p .(•>? til,.
I'L' Ala. -.'IS. !t So. -2711. '•Oi.lhiarv aM,l ili.f,.M(laiil niiiiii,i|,allt v wa- li.M |iil,|,.
lmi|.,.r 1i-ls. Kiwj-nlh- Inn, r„. v. f,„ iN failiipr lo .-..nijilv uiili ; h,. ,i.„.,l
/../,..,„ (l>sn

, Tx^.i. :iil7. 1!.-aM,n .-ii-Iopi of iii,|„.,M„ir l,,.,,,!,,., o|„.,„.,|
aMc an.l u-ual tr-N. !<„iiUi v. rhi- l,v iiMl,|„.,„|,.nt rout ra,!,,,-, for tl,,. tv-
'-",;'," ".-.'^ *7-, '•'''.• ''" "^''' '-^^'^- ''I'''"" "f *•"'•'• '"•'"- I" /""'- V
'-II. < ari'fiil an, I ^killiil ajiplliMtion Mnlim, ;,i,„h.i-r„ (|s!i:)i M \ik'
..1 till, onliiniiv anil a|,,.,„v,.,l trM.." IJa. 2:! S, W . .;:ii. it „as ,l„,wn that

.' Ilci-k. :?<*. M-nal 1,.,|.. • s.,„llr |,ll,.,| afirr il «as ivpali,.,! «,.,,: „,a,|..
in-si I, ,,„„,„ lii,,,n,r. *'.,. V. I,,,/,,,,- |,y -oiiii.lhi^' its iiv,-t- and lira,-,- »itli
.lss!M Si; Va. 270 !1 S. K. llll.-,. ••. niniiT. an,! I,v tl,.. pro-.i„v of -t,.',,,,
'iMnny insp,.,.||on. fo»„„ v. r7,/,„,/„, ,ai.,.,l f.n that piirpoM.; an,I ti-(i„ioiiv

1 V u- 'i'-,'' w'V"-';'"
"'/^'" -''• "•'- '"""''"' ''-^ "" I''"'"""-

">'•'
" N. U. IsM; Mrhnniht v. rlnr„„„. M. that tl,.. ••h.-inuiiiT t,.-f' was not ..|r,.,.t.

n'\'v
•.,.;'';'; ;'.^'"",^^ /Ii""; l^l--"' iv.'. <."<! was not tli,. ti..t mmuIIv ap-

,;^ ,','"':-•/ '^ •""''•'' ''"• ''"''•'' '" "•-'"itlal. tho il,.f,.n,lant i i-
>_.„,../,/ MS!., I, .-, Kan. US..,.-, Pa,.. ,,o,„„v,| a p,.r.„n ..,,..,...,1 in ,!„. ,„m.

i!.',
.,.',", O-'

'.'-'"" ' '''."• ''" '"^' hii-ini—
. an.l a-k,',! Iiln. ulial t,-ls

^,^,•'"'• •"' \ ','"" "" '"'" '"" -'f "" vii'inilv K-n-rallrA ;.Hli.t hohlm- a railro.ol roni- appll,,! to ll„. st,,ani t.oil,.Vs i,„..l In
'"'? |i.<''l'' '" mjiin.- .,.,1 l,y tli,. th,.!,- Ir.i.in,-^. Th,. i|ii,-ti,m wa^ ,,!,.

. Mmmom of an ..Muin... ,1..,. to .l,.f,.,tiv.. j,.,.|,.,l to, In.t th,. ,.,„nt p,., n,itl,.,l tlir
.i.\ l.i.lt-<. uill not II,. ,liMnili,.,l wli,.n. witii..-.; to aii-u.-r an.l h,. -tat, ..I that

tl..r.. I-. t,..tii,ony to tl„. .-irr, t (hat. If th.. -h ,n,„mt 1,-1 w.i. ih,- , „Miall\-jinv ,„„.„„, „, ,,,v,,,-.,| n.,-o^ni/|.,l t.-ls ,ipp||,.|. .„ lar a. h,. know.- Th.. ...nin'I l".;n appli..,! witlun a r,..i..onal,l,. sahl: ••ri;,. .l,.f..n,|.i„f. ,li,|v ,o it^
t' ",. U't,,,,. til,, rxplo-ion. th,. trn.. .-on- s..rvaiH. ,li,| not r...p,i,.. it to' ivsoit 1,,
'|li..n,if ho .tay l,o||< w,Mil.l hav.^ I n nnii^^ual or Inipra.tll-aM,. t.-|.- ami w..
.li-imYi.,]. 7.,-,v.f. /.. A- r„ V /.•„- think (h,. ^n,.s,.ion -.vn. prn,H.r..^-. !i,.it

V ' ;:'•.:! .
'.* •' -\- ••'"'• •!" ' ^- i"'-' .•vi'li'..'.. ti.i.lin. to slow that

m''r"V:,-'"'irV"^?'''ir
'""""' "f ""• ''-'^ n,ipii...i hv th.;^.;n';;,;nv';iw. L. .-5. I.I., 41 [.. od. lla.i, 17 Snp. nia.stc.r mo.hanic was ''

t usually em-
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Willi n'pinl to till' 1 villi iiii:il ^ijinirK'nnoo nf piiiifi>rmilv tn

tHMjUi', lim.'t of tlic cMx - iipl'lv ihi- |iiilifipli' luioptcd in tlic (icci-inn,

citc.l in )5 II, anil, ri'.., lliiil n jiirv '\-* imt, wiiriiinlctl in liinlin;: !!,.

in!i!«tcr to ill- ni'-iligt-nt if sii'-li <'onli.riHity is rlmrlv olnliii.'lic »1.' \u

plciM'tl \>y |ii'r-iini (iij{a>!i'il in i)|i(niiiii ; .( S. t'. It. Cn. v. l.ntlirHir {IMs.'.i :;i

siihilio- I'liuiliini'iy." KiOi. MJil. ft I'm-. »ll. Am tiiiplnv. i i,

Mliioi.r V. f..M U. r,i. (IHllH) .)!! N. iml I'lMv ti>r \hv ilciitli iif liii i'Pi;iri..r

Y. 4tlH: hiiiurilh him >'ii. v. I>i,l,s,,,i i\i \|ili>-ioii iif a Imilcr, tliDiitili ll,.

(IHSI) 7 I^M. :ili7 ; Siiiilhiinl \ iiiiiiiiii n|i.iiii'i-. «lm hail i-Iii|p|«m| ii Irak al i

/m/r.ii-. »'((. V. \,iihiii (|SK!M Nil \a, .i-.iiii liy i-alkiii;?. ilhl tint, apiily ili.

270. !• S. v.. lOI.'i. riif iiia^ti 1 U nut ualir Ir'tl. Ilu' r\ iilimc iM'iii;,' t.liil .u-

li'i|iiiiiMl til ai.|il.v iMiiiinliliaiv Ir-U l.imaril.v imlliiii;.' iif (lir sort wa^ .! i r

"liiil ati|iriiMil, jnarl ii mMi', or <'il«tii if r:ilkiii;» juini'il ciri'ilivc. hniiinr \

man • l.uiiisiilU .( \. /,'. Cii. V. I//.-I Willii I Uml ) In!) U j,, llllj, h.'. \. W
(lsi,")| 7S Ala. V.H. A lailniitl ruin tHH. U lirii' ii Imilrr o( ii liicoiiMil ni'

(laiiy i« nut iri|iiiriil In ail'ipt fsliaiii iiiijiiir liiii-l-. iminir lii n lias uliiiii

iliiiaiv li'-t.-< fill ili-i iiMiiii): ili-fiili ill \* laliiil. aii.l ili-. uviralilr iiiily ly

ii 111. iiitiiiliM' iKiiliT. Ill- any uf its ma- tlic -Irani iiial lijdiaiilii' tr-ls, uliiili

cliini'iy. wtiiili iirr mil. ii|i|iiiim'i1. piar ar.- iml in iir.liiiaiy n-i- with r.iili.il

liralili'. ami iii-lnriiaiy: Imt it fiilllU iiii |iiiial ioii'. anil ritirly a|i|iliril i\iv|.t

it- iliily in tlii- ri'i/anlif it ail.i|ils -mil «liin ImiliTs iin- llr-l put in ii-c nr

li'-t- 111 air iiiilinaiily ill iih.' Iiy |irii wlicii 'lir oiiyini's iiiiilii;.'ii tlirir |iiri"li

ilially nimlmlril m.iiU rn;.'a;.'ii| t'l liki' «al i-\.iiaiiiati(iii in tlir Hnrk-linp thi'

liii-ini-- ami -in iiiiiimIimI \,\ liki- liiriiiii- i-iiipluyi'i is iml lialilr. I.Diiixiilh ,1 \

hlaini-. 7i.i«i.s if /'. /.'. <'ii. V. Ilnn-.n I!. Cu. v. .1//. ii ilSS.-ii 7S Ala. I'.i I In

(1S1I7) liiii r. S. 1117, 41 !.. III. ll:li'', Nmi'/t V. I'liiriiiii,, M. if ,S7. /•. /,'. (.

17 Slip. Ct. lii'p. 7117. Ni'u'liL'i'nir as ils77) 42 Wis. ,"rjii, tln' fimil iv

IrLTii'ls iii-pri-ljiiii raiimit I"' pirclirali'il iiiiU ki'il, willi irj;aril to till' tr-l- u|i

(111 till' ;;iiiiiml llial a spimlli' whirli plii-l In tlii- ilil'rii laiit's Inakr i"!-:

liiuki' was mil iiMiiiiM'il fniiii tlir ilian- ••Tlii' ilffi'iiilant pruvr.l liy .liilin Itiillii',

Imr fur tlir piilpu-i' of rvaniiiiini: il. il- ina-trr rai luiiMi-i. Ilial tin' iiuii ,\.i.

«lii'ii' no tr-tiniiitiy i- aiMiiiiil tn >liiuv pun iia-nl of llii' U-\ niakrrs, aiil u,,-

that it is ni-toniary for lailway roiiipa- uf thi' Ik'-I ipialily; that -aiiipl. - "f

nir-. or that it ha- rvir lui'ii lu i-iilrinl rarli hit Hiri' tisti'il in thr di f. nl iin>

I'— iiiti.il li> prmlriit mi'ii iii'.'a;.'i'il in till' -hops in tlir n-iial ami imi-i a|i|iM'\r'l

Kami' liii-iiii-s. to a'lrpl tin- iiirlhoil of nianiirr; that, all nialirial- \mi.- In

iii-p.il.ioii. Hill IIS V. .\iN' I u(7.-. /'. lO -priLi'il. as wrll as thr work ilun,.. i,y

II. II. I'll. nSlfJl -Jd K. 1. 7S'.'. •I!^ All. Iil-I'l:l— ill-pntol-s; that I' hilll-ilf

'.•Ili. \ vi'iilici for till' plaiiililV «.is srI rxamiiuil lhiiiini;;lily all cars jiiinli:i-i'.|

a-i.lr wlii'ir till' r\ iih'iifi' (in llir Jiarl of hy Ihi' conipaiiy, a- to tin- rliarailrr "f

tlh' ilifrmhiMl tcMili'il to -hou thai .i I jir fai-. the material ii-iul. an. I tli.ir

llau ill a liiaki' rod was not ili-ru\ir- iiiaiiiirirliin' ; ami Ihat. no c.r »a- al-

fltili'. owin;.' 1.0 rust, on tlir rod. liy Ihr lo»i-d lo ;.'ii on the roai!. in whi.li in'

u-iial nii'thud- of in-pnliuii. and tlan' lonld ilis.uMT any ilrfi.-t wliii h vniM

wa- no rvidriiri' on llir pari of 1 hr niaUi- il. iin-afi'. It appi- -"il tli.it l.ln'

jilaiiitilV to irliiil this, hi- h'-l.iiiiony to -y-lcin uf inspi'ilii.Ti of tairs wliiih ui'iv

the cITrc't, t.liat thi' drfrct would liav.' piiri-lia-ril, and the li'-ts applied In tli''

linn ilisirriiilih' hy tin- CM- if it had niatrrials of whirli its cars were iikiiiu

liccii da\lij.'lit licin;; held to Ih' ineiely faeliired, were the same a- llifi-'

hi- iiifereme from the f.ict that the adopie,! or applied liy railroiid luiiioi.i

liiake rod was so ea-ily twi-tcd oil in lion- ;.'eii. lally. . . . Sii far a- Vf

hi- attempt. I<> set the Inake. h'l ml v. are aiile lo jilil;;!' from the te-liin"iiy.

\iir )i,ih. \. II. lO //. II. To. 'Is;i7l the defect, in the lirake rod wa- a l.i''iit

2n I!. 1. -lilt, .'17 .Ml. 1147. .\ verdict fur one. which would not likely he d. i. rl. I

a lailuav -crvaiil injured hy a dcfiit. or ili-io\eic.l hy the usual eNanii'i.i!i"n

ive drauli.ir will he -el a-ide if iiu ev- iir in-pcel inn uf t he car. . .
Hi'"-

idcnce was adduced liy him to -limv >diiiiild he al lea-1 -unie li-liiiiuii\ l.iil

that the defect eiiiil.l have lieeii di-cov- iiiv; to -Imu ili.il. llie te-i- .ippia i
'"'•

ercil hv any of 11 rdinary te-l- em- tciinine the -iilllcic'icy of the Ih.im' I'>I

jilo^i-d liy car iii-peit.ors. Atilii^i'ii, T. weic inadi-.ju.iic, and mil in .i. . 1
laa'
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oni' PttM! whrrc (lib vi,.\v wiis ji.|n|,t<-I it wms Ini.I ,].,„•, , il,„|, i„ ,1,.

Iri'iiiiiiiiig wIkiIht uii iiih|i«fti..ii wn^ iiiii<l<' uilli niiliniu-v <-iirr, m jurv
run (HI I^' find fiictn »li..\viiijr wIk t|„.r it wuh hukI.' in ih,. i,,|i.il ii:i(l

onliiiary iiiaiiiicr,— tin- one ciiiiiiioiilv ii<l<>|j|<'<i \,\ riicii .,(' ..nliiiarv
I'jiiv ami priKli'iicc in ili«- suiim' liiciii.'.s, niiilcr likr .iiviiin-.iaii. •..•*."<

lint tin- ojHxi-silc view, iliiit (•(iiiii>liaiic.' witii iIm |.ia.li.'f iiMial mi-
ilrr .iiiiili.. . '•/mii'-lai s is inri- Iv cv i.!cii< .. f. r li,.- j,ify i,, |.,.ii.i,|,.|.

in .lct«'rii..iiinf,' the (|iu-.lic.ii of liiic rare (,-cc ,i Mi, •n,lr], i, al-.. nii-
li'|'li<!ll ill 8<>IIU' ilrri-i'iiis."

164. Duty of inspection with regard to conu tions arising from the
progrewof thework.— Tliat the nm^Uv is „..( n,,,!..,. anv .,l,li-,tiM,.

t..cxaniiiic iiit(i lli<- <-(iiMiili.iii cfliis afiplianc. > IV.. ui tinic'i,, tiiia-. I'm-

tli<' lairiK.so of ascviiaiiiin;.' wImiIi.t ii„.y rNiH,.-,. il,,- -.crvuni tu |1„,„.

ilcniciils of iiis< ilv wiiirli ari-f IV.mu fl,,. inannn- in u|ii.-l, tli,- ,|,.-

tails of the worli arc carricl out, i.s an olnimm ,in.i n.cr.-.-:,rv int.-r

«ith t,lio tnn..t iipprovcl nirllin,:,. to phir... im.mi |.|.o.l,miil v. ^itil tli,. i,

J...I1K Uh; liii.liii^' „f till- iiry." i|iui.iM.iM- iiimI .aj-.h, i. '> ..I llii' InHlir
iMuisnlli, .V. .1. ,G /•. It. »•„. V. will iHiiii|>

'

//.//. V (IH!Mi) 141; In.l. .-.lit. 4.-. \. K. Mn I/ms.,,,,/ /', // ,:, v /»,.„.,
I"''; "' » >I»'<ial vvf.ii.t «ii- sit (isstli ;)ii K,,,,. ,-,s. ]• |';,,. ;i.-,-' »i||,
a-nl.. on ll„. k„.,„u{ Uuit it .li.l im.I, i,..|,..,i to a .-o-lom or pr.uii,,. ,',f tli..
-I.il.. fjcU siiHirhMt II. «,i-tiii„ t|„, i,|,|,..,.|,„, ,„ ,|„ „„||,i„j; ,. ,1,.,,, to
jiLl-Tiiriil 'lliiH r.Mirl, .amiot," ;r »a. iii.il... n .i.-iiiil .Aaniiiiation of l.r.ik.-
il.n.iKd, s.,v, HH a niall.T of law, that >lairH v.l,i,-l, u.ic -li;,i-l,t aii.l atMiar-
II"' nir <'oiii.| ii..t li,n,. U...|. ii„|».,lr.l iiillv ,.l| ,,;;1,|. \„ „i,i,.h it wa. not
|'n'p.rly in I..,, tluiii live niinnt.-., or piol..iM.' ii iiioL or In, ,1. of il,,' km.!
ili.il It «a* i,..,r.sny to ii,>. 'tooN or slal,.,l wouM I... ol.-crvaM... tin- roiiit
..tluT niaiMial I-,!-..' Nrithrr an- II ^;,i,l: "Ipon (|„, ;,ro„,hl-. of oal.lir pol-
|iiiv la.ts foiiM.I lioni wliirl, n,. ran (i.- ivy. a pranir .,,.., „„ uM,.), „„|,!,|
l.rna.i.. uli..||i,.r llir -|;i.,.|h,| of in-pr,- pcrinil. in>p, - I,, |,.t ;, ,„r W on
li"iMl,-i^natra as ai, .l!„i,.nl aihl prop. ,.,at,.,l «i||, ;, .l.f .,.| i^,. |,r;,kr -lalV
<r in.pctn.n an.

I
|.x,in,:Mali.,n 1l,(.n.,.f,- wli,.n. I.v II mi. I-,. ,,. ,,.a-,,n,,l,l,. .,n,i

|.n.l a r..a-.inaM.. an.l or.linary in-p,,. pn.p.r ..u.- ,.„ ll„.ir pari, tla. .I..f..,.t
""""'•':',•'''"! nr n.,piin.,M,y h,u. ronl.l Imv,- L,.., ,|I v,.,,.! mii.I nni-

,-. .

"»• f""'!'";.' -Iliat. to l„iv a.l,. ,Ii...l, ,.;„, I,;,, .ilv I... -ii-i:,!,,,.! ;,~ a vali.l
iin I'llLnnl ;ini| pio|M'r iii-p...i ion nirl ..ii-iom. !/,/,,;..,„ y ,( .v / /,. ,•„ ,,

•vaiiiinali..n tl„.u..,f w..iil.| Irnc takvn Ih.li (|ss:), jii |<';,ii 1 i:i '/;,,.,, v rin'
lil!...'n nimiil,-' is a iiu'iv i..oii,.lu-i..n. .././.,, .1/. ,( .s7. /', /.'. r„. ,lsso, .-.ii Wj,

'•""I'i'-.'l tl'ii- llv.l I.v tla. Jaiy 411'. 7 N, W. .117. If a l.r.ik,. -h,ir i.inay 1„. picln-al,..) upon ll... p,„po,iii,,n ,,,.1. to U- ,.s.,inii„.,| for Ni-il.j, f,.,.N or
ut.ii.l, M.aivl,i,,;.„n,l .rili.-al in-,p,.,. .la.-ks „Mti| it i. |„.„, „r I,rok..|i. in-lion nni,t l... aiad.. as w(.mM in.iir.. al, sp,.rli,,n u,,iiM |„. nli t i,s,.I,.-,. i„

s..ImIv s,f,t,y to tl„. ,.,nploy,.,.s. This. ,,„y ,.^..,,1. il wonl.l l„. „,. proj,.,, i„n' foras w.. hav.. slio.vn, is not rnpiir,..|. tli,. >.,f,.i, „f tl„. ..n.plox,'... „,i„„ th,.h..l<. not ron.ln.io,,.. n,u,t I... stat,..l. l.raK..." In l„t,r„„li.,n„l .( (f yNIC s|M.,i;,l vt.nlict slioiiM Mat... such A'. r„. v. //.,,. . v j IslKt • T..v Civ \t,n >'

...Na.v,onl,l.s!,owwli,.lh..rth. in.p,.,.- .V, S. W. :ij.-.. it i, I,,'.!,! that tl„. f.';.l

."" ii.a,.' was Huh as IS M.nally ,„:„1,. thai a railn.,,.! rar wa, i„>p,.,.i,.,l I.v a
'
i.l.T ilk., ciiviiii^tan...- hy in-p...l..,s .-., ..|..nl in-p.-lor in tl i.jinarv

f ..
.
inary ..aro an.l pru.|,.|...... an.l this way .l,„.. n.,1 .,M,.|„-iv..|v ~l„.» that or-..l.n,-n,l,. all fa,.ts sh.iwin,- ul,...h..r .lin.uy ,.ai.. wa.s u,,,J in'makii. . Z-tuc Hi-pcLiuu was Buch as llic liiiio, »|.i.tUuii.

i-i

flii
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ciiif 'rom UiP (IcK'Iririr il<M(|ri|««<l in flmittrr xxxii., j^ml.^ Hut it in

liv iiii iiK-iiiiK I'ii-v til (i)'liiii> with |inri-i<>ii tlic .<|>li< res iit' ii|MTiitiiiii i-i>\

rri'd l>v ill' '..cfriiii' iiti<l tlmt wliidi i'<'.|iiiri-. tli<> iiiiKltr to iiiiiiiil.iin

tl»> |)lii' .viirk ill !tiif'( iidiiiiiii. Sol in* (Mw.-* !in' citril M<i\V Wiihli

CIV

Vtlll

III'' . .lu- I'Mciii til wliii'li till' ciiiirtH liiiM' ;{"iii' ill iillii«in^ rtf"\

on tlic ^runiiil tlmt llic iiiii>li'r t'iiiiiil to kii'p n riMsiniMlilv ctiri . .

wati'li ii|Miti llir Miiiniis piifts of his plmit. to ilic ciiil tlmt llirv iiiiplii.

nut nmliilv iiiipf ril tin' r^iit'ctv of hi,-* Mnnnts liv iiiiv of ilic tfiiijHUMrv

iiinditiiiii* wliicli till- priijin ••<.< of i|ii> wm-k niijilit ci-ciilc in tlnir 1'" il

ri'hitionn (o oiidi dtlicr or to tin* KiTviints.^

105. Inipection by partiei other than the proprietor himielf, effect

ot.—a. I'tihhr o//" /"/>. Oil iJK'onc Imiiil it li:is U'cii liiiil ili'un ili.it

tlio more fact tlmt nn iii.-.triiiiiciitiilil_v—licro a t'r<'i,i:lit «'lcviitiir i« in

n|KN-lc<l at stated iiiirrviiU liv citv otliccrs and tin* agent of an in

dcninitv compaiiv ih'^-y imt, a-* iimtlcr of law, rch-nx' the nia»lcr tr.

m

liix diitv III make fiiiiucni e\amiiiatiiiiis, and apply freipieni i. i-

tii the elevator, to sec ilmi it i> in workiiiij order und in a safe cmiiii

tion.' On the otlu r Imml if Ims Ihcii snid that an rm|iliivef who Ili-

no kiiowledire tiiiiii"; him to iiis|>eet a Imilrr niav relv on the ceiiiii

pato of the otlieial Ixiiler iii^peetor of tho city where the liiisiin -- i-

t'4irried on.*

If tlie>e eases aro to »l;iiiil to<;elhcr, ihey are presiimahly to U' .lit'

'On tlii^ ((iiiiiiiil iiwovcry \\ii< ilniicil «liiili loavoH it t.n tlio jiiiv to - v

in (fiiiitl, II V. I.,i. riiHi ( 111111 ) Hi7 N. »1i,.|1iit llir iltfiiiilani, kniiuiii^' ii.

Y. ."iH. .'ij I,. 1!. A. IIJ. (ill S. !•:. JTii, Af iii.iiiiiir in ulil.li llic n|HTiiliiiiii jil ll"-

liiiiiin^ (UiiMIl ."ill /.iiji. l)i\. .•|."it, i;:l N. i|iiiiirv wnv iimiliii I.mI, hihI tlii' ii-k

N. Sii|i|). Ili.'ift (lioMiv run utr travel- Unit ii:ii\|iI(mIii1 lai triil^'is iiiii;lil k

inn •"" ""ill'-' In '1 waul iif |i|(i|mt mail, in (lie slniirs niiii'il siw.iy Im
clranin;; ami niliii^'l. Iinilillii;r | in;' s, oii;'!it, . • an mJii i

' .\ iiiii^liT i« IhiiiiiiI tn in^pi-il ami «i(' lily ininiriit i, i. to li.ivp . ..nniiiij ihr

Hint iiii'sts lire |>iii|ii'rly sciiiicil licfmi. .luiic fmni wliirli llic siTvai.t'i in in
III' (inln- winkiiicn tn yo ii|>iiii tlii'in fur ir.iillnl, \<r(ii v. Smrs (ISHl'i I

.".

the |jiirpi>>i. iif plac ill',' yinl.r- in |iii-i Ma«-. riil.l. JIl \. K, i'2. A mm, mi
lion. Iliiillir \ Hiirl,'s .s/.irc ,(• It'iiiuir » lin-r illllv il ii In (>lli|itv li\lL''i.- "f
*'.». (isiiiii l.'iii M„. :i. ;i7 .<. \v. ll.-i. II. mollrn »laL' -wi a <liiiii|iiii',- iri'imi'l ! -lu-

is llii' iliily iif an I'liiplnyi-r. in nidi'ilns iiali-il liy lii-- -nipiiinr^ diM', nuL, in |.. i

a lalinrcr In wmk iiiai- or ali'ii;;-iilr a fniniiii;; llial duty, "iiiaki' Hie pl.i.v '.f

|iili' of oil' jiiiiki'd into ^iii'i a ina~s lliiit work," in ^mli a scn^i' as to .ilwnld- i'

c

till- use of i'splii-l\is i» icipiiii ,| to lno>- iiia-lri' fioiti tin- olili^ati.ii of ii-in.'

I'll it. In ohsiTM' ciiirfnlly I lir londit.ion proper care In .see tliat the diiii>| in.'

of llie inali'tial ai to lim.eiii'.s or <oni yioiind itself remains in -iieli a !i

pactiiess, and all oilier fealiiies nf its Imn 11i.it tlie -laj,' may lie safel\ 1I11..111

ulriieliiie. so as lo Ire alile lo delermine upon il. hii'is v. \ iilmh r/ ./
wlial. sliall lie done tn prevent tlie fill Co. I 1!I01 ) ."i!l .\pp. Div. 7(1, III) N. ^

.

of llie ore upon siieli employee. Illi Siipp. -II.

Iioi.i Shrl ("(). V. Sriiiniiiliiiiiixli llSllli) ' Mi)l f ilur v. /,'. ij, ]t . if f'n. 1 I
s''') 1

li'i-i 111. -447. 44 N. I-:. ,S7r,. Wliere a 17s 111. 41:1. .-.:! \. 1'.. lij.i. I!, \, 1 -iii,!-

niasoM is injiiied liy llie e\plo-ioii of a ('USi 7(1 III \pp (ilil

dynamile lailrid^e left in a -'one l.iken Ni 1 iiee v. Slntiu mau (llMin, I'.'li

from a ipiariy at -laiie distanc-i' from I'a. ti3, 40 All. li'.l-.

llie woik, an indtruction ia correct
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fill I liitnl 1.11 llir liiiwi . iiidiiMti il liv ilic <|iiiilifviii^ clntHf in tlio ««c-

iiiii I'lH-, ( /:,, iliiil ilir Willi I il' <'S|i li Iviiowlcdp' (lit it It-. I lie iniistir

In niv .111 till' ii.|ri|iiiic_v I ihr < liii'i.il iii^|"Tiii.h. Hut il is ililUnilt

|m uiliiiit tliiil the tiii-i lit' .III ii|i|>!i mil' li.i\ iii^' 1m'<'|| |ii't>iiiiiiiii'i'i| »>iiiiil

liv nil ollifiiil iii-|'i|i.r -lii'iilil l«' tiri'iiii'il 1.1 |ir«'c|iiilf the jiir\ t'liiiii

i'ii|:>.ilri illJJ WJH'tllcr lii- il|.|n . 'i.iii WMs nilll,\ an ll'lri|ll;llr c.iir. Sllrll

11 iiil'i rnicc si'i'iiis 111 U' iiii\\ ;i, riiiil;ilj|i' wiilL.iii! ii»siiiiiiii;: tin- |m.ss,'!<-

>.ii'ii 1)V Kiich .|i«i-iiii> <i|' a iiiiii'li larpcr MUNi-iirc >>( skill iiii<l ilili-

:;iMi'c than imii (aiilv Im- I'lrililnl tn niiv ci.!-.* n( ciiiiiluM'c.-i. .\inilli<'r

i.j.jii'linn to hMhliiiy: ihr iiia-irr in.t liiihjc. as a iiialti-r nf hn"-, in that

iln' i|i«-li'iiii' <if imii-d.lcpalilr iliitii- i« \ii'liiallv i^iiiurcd.

b. Miiniif'iiluii r.- Il lia.s Imcii held in iiimmmsc (||;i! the |ii-i>|>i'ii'tor

"t' ail elevator and i'«iiii|iiiuiitH ut' the iiio.| a|i|ii' .iccl kind, whirli

vM'i'f |H'rsoiiallv looked after and ins|i<'<'te(| luiih hv the proprieior

iiiid hy the re>{iilar iiis|K'ctor of the inaniil'aclr.rer who t'iirni>lnd

iIkiii, i.s Hot liable (or injiiri<s ean»ed \i\ defects wliieh were not

known to hiiii.^ Apparently, no imm' has Uin ilci'jdid in whieh an

ii>|H'('tion iiy the inaiiiifacliirer's ins|iector only hail Itecii made. i!nl,

]ip.\idrd tla- iiispe<'tioii made by that insiKi-lor is shown to have hion

lis thoroiijrh a.s iiiiy that the master liiin.sidf could have made, ihcie

.•I'cnis to Im- iio ri'asoii to donhl that ho should be dceiiiod to huvc e.scr-

rised due care.

'Ihtrl V. \uumh„ni (IWlil) l'J3 N. Y.
i;U, i:, N. K. ,'IS.->, Ki'vrr^iii;; (1888) &0
lluii, Mi, S N. Y. tjupp. -i-il.



I CHAPTER XII.

>:.\H'ix»Yr'irs liahimty coxsiokukd with hkfet^expe to tut
<)\VM:|;s11I1' Ol'' TIIK INSTUIMKNTALITY which CAISKD Till'
IXJl 1!V.

lt)li. lii-tiimicMalitics bolli ownoj and controllod by dcf.ndaut at tlic liii..

of Dip atH'idcnl.

I»i7. lii.sliiiriicjifjilil.ics wliicli biloiig to a third [XTSdii and bociiiii. am,,'
fnr iiiiscliirf. o\\iii;r to the MPfjlii^'iTice of his «'in|)liivois.

Ki.S. liistriiiin'iitiililics not bcUiii'/in;; to the cinplojer, and \i<<'d bv li-

siT\aiit.s willidiit his authniily.

lt:!». liislniiiiiiilalitics iiialluT owned nor oontrolled by the defendant. I.ut

Used In his dii-ecllon; {.'eneially.

170. Kniployei- liild not to be liable.

171. Kniiiliiyer held U> Ik- liable.

172. ]ii>tiiinientalities nol owiii'd by (he OMiployer, but pontiollod by him,
and used by him as a ]iait of his plant.

173. Liability of railway companies for the condition of cars ree(i\.',l

from oilier roads; generally.

174. ()bli;j;ation of reeeivin.L,' company to inspect forei-^'n cjirs.

17.'>. Manner in uliicli foK i^'n cars are con^rncted; how far a. souicr of

liability.

17(;. Eirc.t of statutory an<l con-titntional pnnision.s requiring' niilu.iv

comi)aniea to traJi.sj)ort foreij,'n ears.

166. Instrumentalities both owned and controlled by defendant at

the time of the accident.— Li tho iilwiicc' of any siillk-i(Mit evid.nr, m
sliMW tliat tlic iiislniiiiciitalifv wliicli ciiiiscd t!io injury wtis not a [drt
of .Icfciiilaiit's i>laiit, acciiiii'oil or con.stnictc.l by him fur tlio piirpM..-

ot Ills liiisiiic^.s, and coiitroIltMl l,y lilm, as owner, wiicii the iiijiirv vns
received, the (hietriiio cxphiiiicd in tlic lyreeeding eliapter.s doterinii. -

tlie o.xtoiit, of liis re:f|)<it:.sihility.' If llio tesiimony is coiillieliiii^, ,.r is

.siisceptihI<'eithor of tho iiii'erenee that the insti tinieiitality wa.s..tthis

description or tliat it was not, its tnio character i» a question for iho

jury to decide*

'Where an olootric railway cniiipany com|iaiiv does v assume the ri-k iif ,1

cnL'a'.'e- a poiilraclor to lulla~t the eolllsiiui with lli mtraclnr's ear.
roadbed, allinviii^' the colli raclor to op (tillip v. I'hihi'.li.hin d- W.r Jr.i:--

eialc a c.ir tlicreiin. but, the company liim Co. {\'.M\) ]<,)H I'a. ,"iSi;. ts Atl.
ret liii^ t|M' riL'lit to d.iiiTt. the maii i^"' 4M7.
'

' 'I' "f •'"'- ;"id si;;nals, a motorm.in - .\ nonsuit slimild not Ik- ;:rani.l in
1 1'o remains in the ontujiation of tho an aetion against ii compaiiv to rrnwrr
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Wliorc tho instruniciitality belongs k, tl.e moval.l.- cl^iss, ilie nuus-
Icr's liMl.ilily for hs n,n,!itioii dncs i„,| ,-,,i.-c iiicivly lMv:m.sc it is

iiuiislVrird UiniH.fiiiily to tlic [.ivinixs of miotlu.,- ]kt.mi,i, and ii^'d
for tlio i)iir])(i.so of furtlici-in.i; work wliich tli,. hillcr is doiiiy.-

167. Instrumentalities which belony: to a third person andl)ecome ac-
tive for mischief, owing to the negligence of his employees.—
A'l ;iclioii caiiiiol lie iriaiiji.iiiK d for injuries <':inM'd l,v ih,. ii,.i.lii.vMfc

of llic servants of tli<> a ,

.-..' |uvnii-es adjoinin- those of ii„>'d,^lend-
^iiit;;itnllfvents, i i„ al.s, ,.•, ,! ideiiec siiowin- that the pMrtieu-
!;ir ewnt which pv !*',; d ii,c icju,^ un-ht to liave bcfii foreseeu and
indvided for l»_v liin .'

inr |«ix„„„l in,iiiri,.s sn-t:,iM,.,I l,v .-. <ltM,v ofliim .-.iwl tlio n-nsfor. I,p ,v,i^ (.m
unikinan who f,.ll tliru„M|, „ ,„,,p„ l„,,u,.,.n liiin ;iri.| .M,-(;,.l li.k i li^l.l,. f„r
pliiiKuay, on lli,. jrnmiid tint, tli.. iin- Die iiijiiiv if it iv<iillc,l f,- bi~ m-'-
-u,„M plMiiUs wiv not ^liouM to 1«. Il„. I..,t. o, that, of th,. nLiM.r. t.,. pio^ ij,-
|i]"|.''l.v of II"' (Icfcn.hiiit. wluMi thrr.. -iiila!,!,. niii.hincrv. the (h^fcct in the
I- ruilciM'c t.riiliii^' to -how that till- ih- inarhiii.Tv liciiiu' 'iiiikiio« ii to .M,-(;-,t-

V""". »•l^"l"'"l'l^' •I'l'l ' 111. till- ii.I<, Th',. ^rninal rule i<. that an ijn-
th,. lMi-iM,s- Ml «hi,-h Ih,. ,,lai,k«ay «as |.|..y,.r uhn |,n.vi,h.s t)i,. iiiarhiiHTv an,l
|.iM,,,l,.,| f,„- ih,. u-v of lis -.ivaiil. in .nvi-.vs an. I .ontioU ii.s ,,|K.i'ation
llii. (..uiM' of llii'ir ('iM|iloviiirMt. The niii-l srcthat it is snitil.lr

"

I'lMiiiiiir i-_ not n..|nirf.l to j.r.nn thai, » A railioa.l rompanv is liat,!,. for per-
111.. (Irfvnilant, ounc! th.- planUs of -nnal ini,„i,.s to a CnVnian in iN -'•rv-
"hi.h th.. iilankwny wa.. ..onsinK.t,.,!. i,,. or.hT,.,! to work upon an ..n-in.. fur-

''""r'':,y- ',';"f"i!!
"'' ''" "^'"*' ••' "'-'"••' ''.*• • '" ^ '-oMUarlor ,.n-a I in

s. L. ,i.>H. .1 S. E. 2,1.. Wlicr,. a la- c .,ii.-t iintin!; iwi cMj.n-ion of ils'ioad
"iiT niih.a.iin.j a v,— i.l. on annin^' in o,-,-a-ion..(i hv ih. frets in the cn-in.. 'it-

!1m. iiminin- Hn.ls tl,,,t a la.hh.r n,.,-,.- Iiiluilahh. to its n.."! i..,.n.v allhon.-h
-;ny in the work Iia.s hcon plar,.,l in po lln' liaik of the ..M,.n-ion is in pos.rs.
-itinii. anil i.s iH.in.,' tis,.,l Uy his f,.lloH sion of tli.. cont-i-a.-lor. an.l th.. op,.,-,-
wnikimn nn,l..|- .liro.tinn of Ih,. sup,.,- tj.ni an,l ni,,v,.nanls ,,i the train .iv nn-
inhiMciit of till, ..nnpany whi.'li <.ni- .l.-r th,. lailrr-s ,.\,-l,i,iv.. ...niti-ol s<,-
i''">~ hiiii. sn.'h <.in-nnisl.in,.,.s ;ii,. i.//,.,.,A .f- If. /,'. (;,, v. I'lnlliiix (l,S'i->)
|ini!i,i fail,, i.vhh.n,.,. Ihat th,. laihh'i- has .in (la. sjlt, 17 S. I". S->
l.wi iHMvi.h.ii hy his ,.nipl,.v,.r: an,! it 'In a S,',,!,], ra-r il' was s, ht to
1- in.r I., non-nil hnii f,n- lac-k of sn,.h liol.l a r.iiluav ,.,niipany lia^h.^to a
I'lnni 111 an a. lion f,ir an injury ro- -..rvant » h... whih. workiii" at. Ih,. jnnc'-
.viv,.| «h,h. 11-111- sn.li la,M..r. t/,7/vv. ti.ni h..tw.rn Ih,. Iin,. op,.ial,.,l l,v il„.
U„,,. ;,., f„

, issiM .-,! \, .1. I,. :ipj, ,h.f,.n,lant ami a piival,. on,. l,.a,lin.'
I. Ai], i,;i.,. In M,(!.ilnrk v. If,,.,,., ii,„„ a ,olli,.rv. was jniur,.,! l,v a rnalIv.n

1
Onio SI. .-.i;r,. wh,..-,. th,. plain- ,ar wlihli. ouinir (oils l...in.'' in-iilli-

'." " '-^ ii^-i-tm.^^ in 1 hipn.,.,.! of ,i,.nlly l,l,„.k,..l. -l,art,.,l ,lown an in<.line
1- i,i,.-,.is j;,„,:|s on a -Lain,.,-, th,. .'in, I ran on to tho .l,.f,.n,lanl.'s tra,.k
.i« ,.l Ih,. ,.a-|. was thus lai.l ,|,,w., l,y Th,. ,.o,nt, ,l,.,.|,l..,l, without ,liiri,.nllv

' i(. ,,,iHl,: -If Wason lia,l im charL',. Ihai I h, Iv party a.,'ain-l wli,>ni the
,.l. ,,i ....nlrol ov..r. tli,. op..rali,.n ,,f a, lion l.iv was IIh. <>wii,.r of (h,. o|.
-'i|.|,in.,' th,. cars an,l trii,.!<s. hnl. on |i,.iy. .l/7.,oy„ v. lUliuhiiniU .f <1 If
' "'"iilrary. th." duty of -hippin- th,.n. <:,. (ISlil) :;:( S... S,.,-s. Cas. -2,1 s,.ri,.s'
I'-l,.. -ohdy ,ip,)n flip ina-l,.r ,,f l,l„. |Hi2. f.v on.- of tli.- in.h'cs it wa- sii"-
>,-~,l. aii,i ho ha.l th.. onlir.. ,-,.ntr,,l •,'..st..,l. |,nt ih,I ,I,.,.i,l,.,l. tho point li.iv-
"1,1 111,. o|„.ralion. an,l \Vas,,n a, I,.,! iiiL' iM'on ov<Tl,.,,k,.,l hv c.iinsol, that
m,.|,ly ii, liH a-i-lani or -..rvanl. t.li,..i iii.,l,.r ai,pr,ipria!o alh-iatinns an,l ovi-
""•. I'^ti,.,! shonhl l,av,. l„.,.n Lrou-hl, ,l,.n-,.. Il„. railuav ,-oini,anv mi, 'lit lio
.i-'Mi.-l il,o owni.r of II,,. v,.s„.I. ami noi li,.I,l llahl,. on tli,^" irr.iiind oif ils liavin-

,ir,o."..^
;' "!'.'• '"' !1 ." "'' ^^'-""'^ »"l''"l •" i".il<i' snilahio ro-ulaUoiu in

uuli to ship Uicm, or if it was the joint \iow of such a eoiitingoiicy.

atHil-i

I

i
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168. Instrumentalities not belonging to the employer, and used by

his servants without his authority.— 'i'lu'i'c is clciii-ly no gnmin! uiiun

wliicli an cihiiIiivit ciiii lie licltl lijihlo wlicn' llio t-crviiiit was iiijurcl

wliiio usinj:, t'<ir tlio |iiii|im>( s of liis \vt>rk, smnc iiiatcrial siiWtMiiic

wiiicli lia|ip('ii(il to 1«' ill a coinciiiciit positidii, but wliidi was not ilic

I)ro|i<'rty cif tli(> <'in]ilo_vcr, ami wliicli was not used liv his autlioiiu .'

169. Instrumentalities neither owned nor controlled by the defend-

ant, but used by his direction; generally.—'I'Ik. cast-s doaliiiir wiih ihc

rij;lit of a servant to sue for injuries n'ccivcd from an iiistrnn: iiialiiv

wliicli iK'loiifivd to and was under tlio control of a tliird [lerson ai ii,r

time oi tlio aeeident, but which tJie servant was re<|iiired to ii-.' in

tlic course of his einploynipnt, arc irrocoiicilahly ccnllietinfir, win ihcr

they are ctdiated with reference to the fundamental principles ru-

licd tijion, or with refenMicc to the spi>cific facts invidved. This w:iiit

of harmony s(<ins to lx> chielly due to the same cause that jiro'! -

itio.st of the disaiireenient in this brancii of jurisprudence, i/:.. ili.

fact tliat it is oll<'ii a iiiei'c matter of opinion which f>{ two or inniv

doctrines not dis]iuted as abstract ]iro|iositiiins should l)e a|iplie(l, I'mI'

tlic ptiriKise of testinir the lej;al sii:iiilicaiice of the testimony iiiii'n-

duce(|. In \ lew of this disagreement Ix'twoen the authoritic's, a cniii

inentat<ir can do notliini;- moi-e than indicate the effect of tlic decisi'.ii.'

in which the inast<'r"s liability has Ih\mi doniod or affinued, and slnit>

tlie reasons by which they are sujipirted.

It should be observed that the couilict of opinion disclosed hv tlif

cases (tired in lh(> next two sections r(>apjx>ars in tlioso deeid(>(] under

the Kimlish em]iloyc' ,' liability act of ISsO, and the American aii'l

Colonial statutes modeled upon it. Se<' cha|)ter x.xxvii., post.

170. Employer held not to be liable.— In numerous castas, pnscnt-

infr a considc^'able variety of facts, the courts have treated the drlVii.l-

ant's want of control over the instrumentality as the controllin;;- fac-

tor, and reiiarded this as a decisive reason for exempting' him h'nn

responsibility.

In some of these cases the unsuccessful plaintifF was sent to tho

premises of a third person to perform duties in coiinoct.ion with \vA

which his emfdoyer had contracted to do. and the injury was caii-oJ

by some appliance which he found on tliose premises.* In otlicr».

'A tclpplmno company is not liaI)1o not an npplianoo fnrni-shed liy tli.- "•"ni-

for an injury to a liiioinan ciwicil liy pany, or. if so. ttic liniMiian n^^-iiin.l tlii"

tlip lirrakinu' of a liniti of a tri'p upon Hsk inriilcTit to its usp. li./r- w v.

wliicli 111' was stamlinj.' for tlic purpos,. ,v»Hvr/ Tchjili. lO Trirri. Co. (Is'.i'ii !!«

of roMiovinfr an olislriiption to t1;i' I'al. 2'iii. 4'2 Vao. (JUS.

f<triii;;inLr of a wire Im'I.uim'II llip |iolos 'in (liaiiiKiri v. Snnforil <''o. i !>!'''

eicclL'U for that jmrpo-i', as the trie is 70 Conn. 57:!, 41 L. K. A. 2U{), -lU All
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nil iiliiKirnially (liiiigorous siliniiiini wiis jvriiiiinoiitlv oivatoil hv the

pi.-ilidii (if sonio siil(>tiiiic(-;, rcliiiivcly tu ilic ^crMini's jilacc of

4i.-', Ilii- ((iiiit. ilinii'.l that the L'tiKial uv iliiiik the law nad- micIi a tliilv on
mil' ici|uirili;,' an ciniilnyri- lo |iii.viii" a tia' pari cf llir iiia-l.'i lr.\aT-.U \]\v i-crv-
-il'r |.lai-c- of w i k is a|>jp|ii iIpIi- i'l a am inin ihi. .•mitrait of hiriii;; oiilv
i.i.-i wlii'ic a M ivaiil. U xrkiii;; lo ic- wil.ii ii't'i'iiMi'i' lo jiicnii-i's ii^cil. ihx-m-
i..\i'i ilaii:ai;i'- fioiii hi- nia-lii, our of pii'd. oi (oiiliollcii liv the iiia-liM-. If
1 iiliMiloi- workiiiL.' on a laiiMiii'j. l!ii- wvrv iioi -o, ilic'iliny aiKJ lial>ililv

im- iiijniii- (aii-cil liy lia- fall of a M-af of iho iiia-lcr would lir' very luinlcii-
i.ii,| iicili'il !iy anolliiT i-yiil i a.lor. >ay- sona-. Mr woiiM lie. in fdict.' fn oucnt-
iiiL': "I'lii* L'rnial lulo fs nol ordina l\ niadi' n -|ion-ilili' for t.lic ii("di"cnip
lily apiilicaldr lo la-.'- » laii- I lie iiia-liT of lljiid |iarlii'- willi rrfcrciirc lo ]TifMi-

II. ilbcr lia- nor a--iinM'- pD—c^-ioii. i^rs lie liad ncviT ^nii, and ulioiH the
i\-f. or conirol. li;;al or adnal, of llic condilion of wliiili lie knew, and niT-
|ii.iiii-c.s. or |daii'' wlicrc llic icrvant, liap.i <oii!d know, uolliin^r. 'll,,. m,.,-.

iriay 111' lit. woik. Tlic L'ciii'ral rule i- cliaiit woald. in I'lfr't, ln''"lialilc to )ii<)

l.,i-.d upon -^inli po— i'--ion. ii-c. ami i Icik for the niL'liyrMic of (.he cii-tonior
iciiiirol liy tla' nia-ti'i of the piciiii-i'> wi'h rr-pci-l to l,!ir .^afcly of tlic prnii-
uhiii' la' pill- lil-i M'rvaii1< at uork for i-c- ujaiii wlii,-!, ih,. drlk ^oc^ to de-
hiiii; ami. .-pcaUiiij,' jri'iii-rally. lii- diitv iivor liis nia-t<'i's yood<, and tlii' nia<-
IM q-i' line call' lo inikc and kt'cp -ucli lii pliiiiilirr or i-arpcntrr to his work-
).l.iii' ii'M-oiialdy >af<' Hows from, and i- ii'a!i for Llic nri;!i^'('ni'0 if the hoiiso-
ii;iM-ui('d Iiy. -iirli pos-c—ion. ihii. and holder upon v\ lio-i' prcniisi's lie si'mcIh

inniiol. .Iii-I.as till' iiiM-tcr'- lialiilily for tlii' woikmaii. .-imply to make Mime
i;ii' ail- of his si'i\ ant., wiiile ."i.'a-ed sli;;lit, n-p.iirs. In all such ca-i-s tho
in hi- hii-iiM'-- is l>a-i'd upon his poucr sirvaiit. if injni.'d. without fault on his
tn i.irirol t.lii'iii. so his duly to prmidr part, hy tlie iiculi'ii'iit failiiri' of tlii'

na-'iiialily -afc prcnii-cs is founded es owner or oe.'iipier of the premises to
-.iilially upon his neeiipation. n-e. and keep tlu'in iu a reasonalilv safe eondi-
iMiilKil of siieh [iri'iiii-i's. This heiii;; tioii. has his remedy ajrtiii-t siieh owner
l!.i- rea-oii of the rule, when tlu' lea-oii or oeciipier. and. in" the alisence of some
Inis not ('\ist the nilo is inappliealile. a'.;iei'nieiit. to that ell'eet, ha.s none
If ail employer si'llds his -ei\ant to a;;aiiist the master.''
a ,li-l.iMt idaee. l>y rail, to do a jiieiv .\ lua-ter who sends his servant- to
111 vvmk on the premises of I!., it svoiild eoii-triiet an elevator in a liiiildin"
li.iiilly he tonteiided, in the ali-eiiee of uliieh is in proee-s of ron-lriiet ion is
11 >liiiiiil rtfrreeiiient to that elfeet. that not lialde for an injury eansed hv '.hi'

the iii.isler would he re-]ioiisilile to the unsafe mndilion of a" se.illold. in the
MTvaiit for the iiei.'le of the traiH const riuit ion of whii'h he had no part.
l"ii''i'if>ii < paiiy ".' tj> carry Mlinllun v. SiuKiiiir rirrtiic Elmitor
t!ie -eivaiit safely, > ne;,'li.L;eni'e f'o. (ISilfi) 1 .\pp. Div. liCit. .'i7 X. y.
"1 I! ill failiii;; to k. reiiii-es in Siipp. 174. The court laid it ilown that
.1 iva-iiiialily safe e ..itioii. In the tlie rule wliiih reijiiires the ma-ter to
i;i-i' .sii|i|ii,-cil. the servant, lioth while [irovide the servant a rea-onalilv safe
liiiiL' laiiied and while at work on I5.'s jilaee to do his work only aiijilieswliiM-e
jTi hii-i -. i- at Work for his ma-ter. and the place is either tinder the control of
' ' ilii'.'.il e.ir anil t'le pn'iiiises of 1! the tnasti'r. or. in the oidin.iry conduct
;

|i':iie- uhi'ie he is djreeted to and of the work, should have lieeii "nnder lii.s

lii'i - iiiiinnii work for his niasler. and control, and ])ioeeeded as fidlows: "hi
.Mt till- iii.i-ter. as master merely, would a factory, a mill, a shop, or even a mine
'•< iiii.ler no duly to u-e rea-o'ialde care or excavation occupied or worked hv
I 111, ike -mh pl.ii-es reasonaidy safe, the master, it ia his duly to lake rea-
I'll' li«. in siirli ea-es. reads no such sonalde care that the plaei' is sieure ami
•Inn iiiii, Hie .ontracl of )r •". If the -afe for his servant ; and the .servant
1! i-ii

I a--i;iiie- po-e-sii' ,.1 toiit rol has the ri-ilit to as .iimo that the master
"I till' I'llmi e- of I',., witli his consent, has dischari;ed his dulv ill that respect.
I'.ii 'iiiiiioiaiily. fiu- the purpo-e of do- liiit where the niasti>r" si nd.s his work-
iiij 111 umk tliere. the re-iiIt mi^dit lie men to work on the premises or prop-
i.i'' lint. Siiih a ca-e mi'dii lie un.ler erty nf oilier.s. it cannot he .said to !<•
i"ii:;iii 111. iiiii-tames. williin the vea- liis duly to provide a safe place for tlin
bull cf tlie rule. Ordinarily, however, bcrvaiit", for the place is not in any way

t i
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work.- Ill otliors, the dofciidniit, was t.lic liconscn of a railt.;i\. :uA

using it jointly wiili ilic <i\\mi r lor tlic riinninj^ of traiiis.^ In dilni-,

the tlfl'cndant was the owner of ]>r«'ini<<'s over whidi a railwav i ..n,.

l)anv liad ciiisinicKd a siding, iiio oiwn'ation and niaintcnaiuc- of

piiiviilcii liv till' iiiii-lcr. I (MiiiKit. tiiid 'I'Ik' oxt ri'imlv iim|)I'i)Ij;iM(! (Ijiii.it i,r cf

iiii^ i'c|iiij|('il (li'i i-ii>M in wliiili il li:n llic ('\ciit wliicli cinHid llic iiijiiii v,.

Iwni iilti'iiipliil 111 ciifiirii' ILiliilily in i'iii|ili:i-i/i'(l l«y the cDiirt. Imt ii j- i),,i

sm-li a ciiM'. Till' (Irfi'iiilanI line luil :i|i|Micnl. Ilint llic ilcii-ioii is to ;iin , ^

1/ sliaii' ill llii' rnn-l.i\i( I Ion of t]w U'lil Im-iil ii]ioii tlii~ ••.iriMini^hiii. v!

IvniMiiii.'. -avi' to ciim-i tlio di'Milors. A pci-oii vvlio i-oiilracls to ilo ,i [„,|.

It^ iiiiplifd liccn-c on the |nviiii-i'- was tion of tlic H<nk on a Iiuil'li' j in

oiMliihMl lo sMi'li |i.irt- a aero Mci-o-ary com-c iil crrition is -lot 1 il id

fof it to o.rnpy in llif work or in oli- liavc tlu' linildiiii.' in siicli u (m.
taiiiiii;.' aiii'--. iImtiIo. Iml it li.ul no ilitioii tliat I'liiiiloyofs can wmlir
control o\c'r nor w,is it ri'~|>on-'ilili' for tlin>ii;.'li it, in tlic ilarkni'^s, a\s iv fin!;

llic coiKlltion of llic lioililiiiu'. Tlic llic ic;;iiiar ])assai;cway. witlioiil ri-k nf

learned ro!iii-cl lor llic ri-|MiiNliiil en falliiiL;. \or is it. liis'diity tn lu.iin'.ir!

ci'do that, llic defendant could noi have aililic-ial liirlils for tlios4"' who ^h.Kill

liccii licM lialde for any iiefeel. in the ( lioo>c to allcin|it to ;(> th]oii._.h ,iii,i

Jieinianciil «lrnetnre. hut in~i-(- tliat iii;'lilfall. Miiijilni v. (huhii l^^^.

theie is .1 ili^iineiion to W made 1..- I Hi Mass. |!lll, l.", \. K, ii.-,4, \,| ,|,|,

twccn wh.if i- ]ieriii:'ni'Mt. and what, is tionccr sidlin;.' u'oods on the |iieii!i-, . ,,i

tcni|ioieiy. W'c liclieie that this (lis- a -i.ran^'cr is not. rc-iion-ildc lo hi- -.-.i

timlion iii.iy he will foiiinlcd. lint llic ants for flic safety of iho-e niiini-i-

i)i'i-c-»ary rc-iilt of -mdi a di-l i:icl ion is nor for tlic siiHiiieniy of the ^ppliii.,,,

that, what is tein|iorary inn-.l lie eon.-id- fm' liii:iuin<.' foi'.aid .ind reni.ivinL' liir

cred as an "aiipli nice.' and only what is •.•oods which arc to la> sold. \..'.m,| v.

pcrinancnt as a "iilaec' 'Ihis sccnis to .v.oi ' (1S!I2) 111 Sc. .Scs.s. C'a-. 4ili .!

iic the lin-i- of the ilc(d>ion in Itiithr v. rics. VlTt (clcvat.i-- cave wavi. I'l

TiitniKiiiil llSDl) l-Ji: N. Y. 10.-). •if, N. same .dfcct. sec also llinihrs \\'\l;l.l.,:

K. HU7. where it was Indd that a slaj;- .(• .1/. >!iixll;ilil Ca. (1S'.I7) |iis M:|...

inji on wliicli <alki'rs stood while at If!'.'), 47 N'. K. \l't (uuU- !i, i.ify.r;

work on a vessel wa.s not a "plaic" Imt Di.riui v. Wish in I'. Tilin. Cn. iIsi.h

an 'a|i|ilianco.' hy means of which tlic 71 l-'cd. 14:! (noted, iiifnit ; ,1/.. :/„i/,,ir,

work was to lie done." (TJiis di^liin^ v. Kini/'x Wimlsur Ccuirut Ih'i l/./'rr

tion. however, seems to lie wholly im^ Co. |1S'.I7) lliS .Mass. 4.MI. 17 N. |;. 4j,'i

material, as the master is jii~t as miicli (note 10, infra); I'liimi v. /).,;, ,r,M

tndcr a duty to ii>c raic in rcirard to (ISil.'tl lo!) >Iass. 1, 33 I.'. E. 7ti.' i ii"tv

Ii|)lianecs as in regard to tlie place of 10. iiifrii).

work.) 'I'liis case was followed liy 11"- -"riic location of a street railuav he-

liiilirrii V, I'liiilirii-li (lS!M'i) H -Sjip, inir li\cd liy the niiinieipal aiitherilii-,

Div. -i:!:!. 40 N, V, .Supp. 8!t,>. a cjisc in- the company f.aiiiiot lie cliaiL'ed with

vohini: similar facts. iicL.di}.'enc<' in allovvin.ir a t'l'c to rciii.iiii

In Ihiiihia y. I.riniitrrl MOni) 100 Pa. dan;.'eionslv iie.ir the track, milc" it

123, -IH .\ll, S(i2. plaintiff was employed had' the ri.L'lit to remove !!:• tree, //.I'l

liy the def.-ndanls, who weri' eonlraet- v, \V,il.i/i,'l,i S- S. Strict /.'. Cii. (lliuli

ill!: wharf and liridj.'c linildcrs. to work 17^ Ma-s, 0,s. ,"iO \. K, i;(lS,

on their pile driver in cori-tnictinf.' a 'The iionliuldlity of the linri-c" lein-

•eilain Jiier. The defendants liail jmr- paiiy lias liccn lielil a liar to the eliiii,

chased the piles from T,. \\lio had exen where there was a statute iiiikiii.'

ayrccd to Inim,' lliem to tlic jilace in a railroad lomii.my li.ililc to lu' -lU'tl :i-

liis own ves-el. ar ' lelivcr tliciii over a, eor|ioiation in any eoniily tlireiiL:!!

tiie siilc. While plainliir was on T.'s which tlic road runs, for an\ .,iu-i'i,f

lioat. as-istiii'.;- in niiloailin.L' the piles action to which it niiu'lit heronic liid li'

under diicelio'i of defeiidatils' foreni.iii, tlii'icaftcr. (liillniniii v. ll'iv'-//' i(- i-

a short ^'iiy roiH-. par;, of the tackle of J{. . u. (187<)) -'iT (ia. .")!-, i-tvaiiiL'

the vcssid. lirokc. allowing; the 1 •mi Vi ricorgia act of 1S70 relative to llie •K-

=vvin? ai'>-in,l and ti;;l,i.,n r.i-.,-' • roj>e feiidaid coinpiiiy. See a!-" !>''']> '•',

attached to it. which ilrcw plaintilf into I'iclinioiiil it Jt. A*, f'o. (Isssi SI Go.

tlie hold of the vcsbcl, injurinjj him. 130, 7 S. E. 283 (note 11, i/i//ii).
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wliii'ii rciiiiiiiicd ciilin^lv iiiiilir il> ccnitnil.' In other-, tlic .l.'fcii(I;mt

- ilii' iciiimi (if ii [M.-iiciii (,) ;i l.nildin.i;'."' In oiljns, ih,. (|i>iiiicli(iii

iviicil iiiMiii was lliiit the iliiiiy \iliii-li ''iiiixmI i|i<< iiijnrv wms mii iiriicl(>

iM U' liaiiiili'-l, iiii<l let iili ;iip|ili;iliiT willi wliii'li i,, ,I<, \\,,r!;.'''

Ill l\v(i of till' cii-cs iilrciidv i-ffciTcil hi it -ciiiis to lio .'onsiili-ri'd

ti:it ihc iiiiiliility of tiic scrviiiit lo luiiiiit.iiiii tlw iirii..ii i> ;il>,, i;,.,Iii

.iMf tliroimii ;i lino of rciisoniiiir of wliicli tlic ha-is i- Iii< i'i.ni))i-ciicii-

-[•]\ of tlic sitiiiitiiin, 1111(1 iirc~iiiiiiii>!c ac('.-|itancc of ilic i-i<!<s to wiiicii

ii cNiinscs liini." And in tlif ca-*^ cited Ixlow ijiis eon-ideiatioii i>

Mil S.iiiliiiiil it lias hci'ii Iicld ttiat mid calilc^, ami ilic -.i.-il,. willi its
l.l:c fact that a sidiii;.' wliicli is tlio tracks and liiri-. I'v inc. in- (if tlic-c
|.ri.|rcily of a railway ((iiii|iaiiy Jia-M's Ilic car« received were lia-nllcd and iiii-

llii.iic.'li the prciiii-es of a •^t.e(d cciiii- loaded. The duty of inakini.' Ihcia ica-
li;ii;y. and is ii>cil for the traii-it of Ilic ^onaMy safe and siiiial.lc. ami of .so

(Ml-, uhicli «-onvey iiMtcrials to and niaiiilaiiiin;; tla in. u.i- |priiiiaiv and iiii-

fieiii tlioM' incniisc-. (Iocs not cast, upon |ierali\c. and one xvliieji could not U-
llic -tr(d coiiiiiany a. rc-iiltin^' duty to- dclcL.'Mlcd hy nn ciniiloycr cviciit at his
w.ir.U iN cini loyccs to siipervi-c and pciil. Tlii, duly. li.n\'c\cr, di.l i.ot c\-
(\aniinc the piocccdiii;;- of tlic railway tend to l.lic tliiii;; rec-:.cd and to U'
(iiiii|iaiiy in ic^'ard to tlic niiiintcnaMcc haiidlcil liy iiic.ins of their macliincrv
ef till' siiliic and tlie inaiia'jcineiil of ninl a|ip!iaiieis, 'I'iicy (|j,| uni, fiiriii>ii

ilic(ais the n. Siinilh V. r,il, ,l,,,iiii,i tliat: it ua- not a p'ait of li.eir plant.
/,'. r,,. MsilTi iJI Se. Se-s. Cms. 4lli sc- It w.i- the thin;; to lie opciatcd ii[»:n bv
lie-, iss i^civant of -lc(d company was their employees wiiji tl„. ;,i,| ,,f t.ladr
iiiiiired liy a dcrailnieiit due to a defect- machinery. Il, was manilc-llv iic-.di-

Im' -«ilelii. vent lo jilaci' the car. in iis defective
|lie le-tiiiioTiy of an employer in an coiidil.ion. on tlic trc-tle. lait the neiili-

Mciiuii liy an employee for pcr-on il in- ;;enee was that of a fidlow M-rvant, 7or
imic-. that the ouiier of the 'aiildiii;; uhicli the employer^ were not lialilc."
imiil-hcd the motive iicwcr .ipcratiie,' A mh rsaii wolinr ilSIMD i:is I'ii. l.'ii;,

tile (iiuuheel Iiy wliieli ]il.->iiit ill' was in- 2(1 .\ll. ItSI, was ilcd. wlicic it was
iiinil, and that, the defendant liad iiolli- hidd thai a laliorcr at ,i fuiniee. wlio
iiii; lo do w itli tlie eoverin;,' of the wlicid while inilo;uliii;; a railroad ear in the
v\iiirh is claimed to liavo been defective, course of liis employmcni. w.is iniuied
i- ;eliiii»ililo. Ilmliii V. Kriiliili (IS'.I'.M in con-eipienie of a defcelive lir.ikc
:;ii .\liM'. ;!S1. Mi S. Y. Swpp. l':.'). Kc- thereon, t.lic car IicIiil' ow I liy a rail
vermin;.' on oilier ;.ndiinds ilSliS) 2-"i road eompanv and li.iviiiL.' bei'ii didiv
.\li-e. 411-2. .a-t N". Y. .'^iipj). IDIHi. ered by it. ;it'tlie furnace [n a dcfr,-lj\,.

'Ill Hrlnti V. I'linisi/lfiiii'i I'. Cii. eondilion. eiiinot recover (lania"cs for
MMili Ii;t V:\. !»1. -.W At.l. :!.•.(;, the siicli injury finni his emplover. "in ,1/c-

("iiil. in lioldin;; that a coal company Miilh.i \\ Ciniuiiif Iti:.^. ilsinii l,-,s

is net liable for an injiirv to an em- I'.i. ."iis, -j;! |.. |>'. .\. 4(s. 27 .\ll. llibl.
[ileycc caiiseil by defect ivo brakes on ;i it was held that tbc rule reipiirini: tin'
riiilroad car tilled with coal and didiv- in-pcciimi .if foieiir,, ,,-^y^ |,,,,. §"170
(red to sueli company, on the c;roiiiid of i„,st) does imi npplv to companies or
f.iilurc 10 fiiriiisli the employee with pci-on- on wiio-^c ~i:liiiu'> loaded e.irs
-life iiiarlijiiriy, said: "'riio i-ars were are didiveied for Ilic piirpo-e of permit

-

tlie pioiierly of <lie railro.ul eoinpany lintr the owner of the -idiiu; to 111110:1,

j

ll'al. .1: iivncd the coal. 'I'lwy were not the fr<d;rlit. Only a sl|<,it
'

i,,,- i-iiriiim
a pill ,if the iiiachinory of the ('efciid- iiidLnneiit was filed, and I'lc' s.;iii Ipoint
aiiN. used in their bi|sine-s. .\s was of the eoiiit is imli'-alcd onlv bv the
-aid hy the learned jnd;.'c in rrrantinir fact that ihc ca-e w.is cited as all an-
the mniiiin for a nonsuit, they wen the Ihorily for llie one la-l mentioneil
thiii-s Hi.ikcd upon, not the t.liin;.'s (onipare. aNo. Ihinhi v. .Slirdilm Ci>
wnrked with. The machinery and ap- cilcd imie S, iw/'f-i.

pliaiu,- of .'^eott & Co. ( plaint ilV's em- Mn Whalltni v. S/o-iKiur Etrrlrir
pluyers) were the stationary engines Kkialor t'u. (IS'JC) 1 App. Di ^ii-i 37

I
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\irtii)illv the snic niiiiiiiiilc nf tin i.-ii'ii."' Iliii if Willi l.I ti'iii

llltTC Iti IK rriiiiiKl iim 'II wiiiili it "Mil III- iiiiiintMincil lli.'ii I'

(•<iiicc[iliiiii ,-liciiilcl Ih' tr<Ml(il ;i> :i ili>iiiirt rci-mi for dcnviiif; tlic -, ,,

•AUl r^ riiilil Id I'cciiMT. Sn l';ii-;is t lie w fi I
(

-r isiiwarc, ii Im ; iic\ci- i.,

,

• \i-|| ilil iliuiU'il, llillrli li-- i|cri(|ci|. ill iirlidiis iil'i ill^lll ;li;:l ili>( -Iim!

P'l-s, tllMl till' ;i|i|ilic;lliilily uf liii' rilliiiillllflllMl iliri>tic [irillriiil, . !

wliicli tiic (•vi>iciic(' ur ;ili~(iicc i.f ilic |Mi\v<'r ni' 'iinirdj Ih'cuiiic- h

tivst ui' !'('.-|>fU-iliilil V, (ic|n'iMN n|ioii llii" iiijiiiTij |>ci.,iiii's kiiduli.':,

<ir iiiiii.rinii'i' ol' ijic l':ii-|, llint the «icl'cii(lMiit il;l(l <i|' \]:\i\ iiu| c, nlv.

nf liic ci^iidiiii ii-i wiiicli iMii-ril tlic injury. \\\A llicn- i- im a|i|i:i,i ;

rciisdii wliy M ilitlVrciii rule in ijiis rcs|i('ct -hciulil [irc\;iil in :iim. -
iiiiiiiiist nil ciniildvcr.

Tile l;ilii;ilil;;r llx'il in smnc of llic (•;i<(>s s<>cins fo l)c ^iwi'cpl iM , i:'

tiikoii lilcnilly. .it' llic iMii>irn!'ti..M dial ilic c'Tict .if iln- llic.rv i\, •:

plificd in llic niiiiii;-- -" far nulii-fd is cnlir.'iy t.i atis.dvc iIh' ir, -

N'. Y. Sii|i|i. 174. t.lic .Hint -;iiil: '•Tlic Tlii^ .oiirt lupii'il tliiH: 'Ml i. v^:

pliiiiililV kiii'W lliril th.' -iiilVulil \vii~ iinl, -itlli^il tluil ii iiki-Iit is iiii.lcr .m i:

till' «c!iiripli| iif hi- iii.i-tiM- ur |iin\ iili'.l |ili.'.l iilili;;ili(iii In lli.' s.tvjiiI i.. !

by liiiii, lull liiiill Mii'l ill ii-r li\ |ii'i--iiii-. nisli Ijjin ;i r.^ii-miililv siifi' |.!,i , ,

fjirrviii;.' on :i ililViii^til |rMil nf the wlii.li In ii'iiciiT )lii> <rivic,., f,,| , ,;

work. Ill' iiiiiilr iiii|iiii'ii'- of tin' "mk lu> i- .>iii|ilii\i'il : Iml t|ii< .iMi'Mi.m i-

ini'ii wtii'llii-i' till' M-.iiripM v.as -:ii'i'. iiml not iili-.iliili'. iiml .-Iri-iMii-lMih . - ' ..

was tolil tliiil it \\ii-. Ill' Mil- not viiiv il. \\ !i,-ii' :i i|ii\rr i^ ..|. . ,,

{T'lilty of iii"jli'_'ciiii- 111 M-iii',' il. iiii'I.t In driv.' :i triirk. Iu' ! i- iIi,. i i._.i,i ,.
,

the ciri'iiiii-lMiiri'-. lull -till, ill workiiitr mi Ilii- iii.i-Iit l.ikiipj ilii.' imi. i., ;

on tliis liiiil liiiu'. wliirli 111' kiii'u in tlir liiiii :i - itV Innk aiul a -:ifi. -iji ii,|

main, ami uilli tlir rxri'iilion <<i a siii.iM ii|inii wliii-h In liil... )prn\ iijcil. in i!ir ,

detail, was ii.it i-nii-trniti'd liy liis ma-- rvri-.' nf ica-nH.iM.' lai.' mi lii^ |.i;i,

ter. lip tonk Iht^ li-k nf ilaii;;.'!' finm ilnrs tml ji-iim'i' aiiv ilrfiTt. iin ,':

-iipli cnii-lrint inn. 'I'ln'-i' uii'a (In' I'.iit, hIm'I,'. in tin- ii'mi-.' of {],, , n

risks of lii- .'tii|ilnyiiii'nl." In l)i.ii,,i v, plnyimnt. Ilin art- nf 'iiji,! |„. ,,,,.,> ;,•

IV'< s/» 1/1 I .
'!' I'll, i'li (l'-!l."i| VI Kril. .inplnuil liv till' in.'iiT iiim\ i" i, -

14li. till' cniirt. i'iii|ilia-i/.i'il 111.' f.ict tli.it, t hn ilaiiL;i'i' nf t li.' -ii \ ic .-. .in f t h, ., .
'.

as till' poll' iliil lint U'lmiLT to tlii' ili'fi'inl- and llirii i'liari:-li : air iiiidiT tJ \.' "f

ant. till' plainliir kinw. ni- niiL'lit, tn llii' -ii> aiil , unil. In l,lii. -,-ivaiit '- LiutaI

liavi' kimwii, that it- iii.iii'.li'nam'c in a r<l'ji\ ar.' iint iiiidiT thi' -npci \ i-i^n .

slat.' nf ira-niiaMy s.ifi n-pair was iint the ina-l.T. wc ila iii,| tliink llir i i-',:

a duty ilii'iiiiihriit on his mnplnycr. and is li.ilili. jf in.my n -all.- tn t'a' -n.r
that no nii-a-inn r.-i|nii ill'.' it to in-pnil fmiii tlm iii"_'lijrnrc ,if thi- tiki 1 i.

llir poll' had aii-ai. nr i;aild ai i-i> nil- -nn-. Km' in-laiii'i'. wIuti' a -r, ii ' i-

l.il till' inmiii'Pt uhi'n .i iiici's-ity for it- din^li'l tn taki' Ih- timk tn a M-i.r;'

.•asiial ii-o sjiiiiild aris(>. Scr fnrlliiT, pnim. and frniii llini' nhiai'i i !"l ';

as In llijs la-i'. iintc I). in'\l -ii-tinn mru !iandi-i' tn he mil mi l.\ !; ^m
'Till' nuniT of a t.rm-k hind fni- ii-r anis nf the Ihiid pii-mi. an I i

'. vi-r

in 1 pimc-sinn is not iindi'i' an inildiid rhaii.li-i' is Inadrd -n i-.i i f'.--I\ i '.i i'l

nliliL;a1inii tn his I'liiplnyi-i'. wlimn lu' thn rrtinii jnuiniy ll'c diiv'T -i>'-. ,-i ai

srnds to ilrivr it. for drfr.ls in a -npiT- ii'jiny fmiii the di fiiii'.i' (ni i: _. i'

-IrilrtniT liiiilt. iiiinii till' tniik 1>.\ tlm -I'lni- ilrar ti> ii- thai )ii' rani!-! I "'

i

liiicr. wlii'n tlir driviT kiii'W whn liiiilt hi- iiia-lrr lial.!.' i!aii-|'nr. Tiii- i- T'

it. and had no ii'asnn to linlii'Vr that his law. Ii.'i'a^i-i' il. is ri'.i-nn. \\ ' !• •

rinplnyrr had laki'n any part in its oii'i'- siTvaiit ha- ;.'iratrr n|ipm 1 avii '. li I'l

linn or -ajiri-v i-inn ///:»..'?.' v .V/.r/.'.-.'.- ;.- 1 !l<> laa-lrr tn kn.'^'-v an.! .-.h-. ; .

*'•

r„. (IS'.iTl 37 I.. 1!. A. T.i. 24 C C. A. lOniMliIi' ii'-nlt- fi.,in Ih,' a.i- a ''
'

2iil, 47 V. S. App. 31)2. 78 Fed. (ilO. third peLsims. of wliiih the nia-iir. tn
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(veil fro7n the 'I'lty 'if insiKctinii." I Jut,, appiiroiitlv, notlii

3("

ii;r miiiT IS

iiir tliaii lliiit tl KTf IS III) <i\) li;,Mti tlmil III til"; rcmird iiiilr>> ihirc^

sniiirlliiiiir to iii"lii-;iif' llic r\ist<Mii'(' ot' some al.iioniiiil diiiii:*'!-. li

wiiiiM U' (iiiilc coiiiiMi'v 1(1 general iirinciiilcs to prcilicafo an mK-i'ii.-c

i.f cnliialiilitv in a imm' wlicrc a iiiastfr, who luul oKscrvcil circ;!!!!-

-taiii'cs calcnlatcil to iinhicc a siw|>icinii tliat an iiistriiinontalit v was
(li't'i'ctivf, (iid imt, lake sdiiic sic]>s to ascci'faiii its real t'omliiidti.'" .1

forliori is it iiupo-.- iliic \'(<y ijic mastci' to escape lialiililv when' \\r hail

;u'tual Klin\vh'i|;;c iif a, siKwi tic 'h't'i I't, I'nihT the jivtiiTal priiiriph. ijis-

iii-rij ill cliMptci' .Nvi., jiiisl, the posscs-ioti of ^^iicli kiiowh'iliii' rai-c,

,

M lh<' vcrv least, a sprcitic nhli-jatii.ii to (•iiiniiiniiicato it to tiu~ scrv-

niil-<. sii tliat thc> iiiav pruicci tiu'insclvrs." And if the ciivninstancci

Iho kii"« Irilyi' of till' >iT\niit. li;i-i li:iil tliMt, in^|irclion .vmild Inivp ili-clo^od
1111 i>|i|Mi|liiMity t.i) iiiil;;!'. tlirii it, i-; \iii- :i(ivtliiii^' U'Viiml tlir vi^ilili' facts, iunl
HM-ciii,ilil(' til liolil tint. Willi ic«|i(Mt. tl) tlii'irfiiic it is not iiiTi-siiry tn rniisiilrr

-mil .Ills, llic iiiiisliT li.is iin.v iilili^a- wlirthiT llic duty of iii-.|)cclioii existing
tjoii to tlio servant. Of roiirsc, Vwiv «il!i irvard to I'ars ri'icivcd from roii-

MH' rases wliere tlie eininiislaiiees ner- Iieil iii',' liris to In' foruar.jcd on a rail-

i--.irily im)io-e on tlie iiiastei- tlie duly road Hoiild lie lield to evi-t in siieli a
"f siipei vising' and ln-|ieel in;j tlie uoik e,i-e as this." In Iti.n, ii v. Wrslnn I'.

of lliiid [iii-ons wliirli niiiy siiliji-el 1 lie T'l,,f, (•„. (ISIL^ii 71 l-'ed. H:t. it w.i-i

sir\aiit to ri-k and daiiu'er. 'I'liii-. tlie held tliaf wlicn, in the eoiir-e of tlie

liimlin^' of ears on a ralUvay line i« iis eieeiion of i ljle;;ra|ili pole, an oeea-
iially in-|iecled liy a railway iii-|ieetoi- -ion arise- for the ea-iial and sporadie
hifiiie it is ieeei\ed. Iliil uliere there ii-e of a leleplmne pole U'lon;;in^' to an
is no -iicli inspect ion. and wlieie. in the otlur eonipany. to remove an olislriiet-

Ii;i1iire of tliines, tli,.re eaniiol lie. the illL' "ire, it j- not a lilcaeh of the
-iniint c.iniioi hold tlie ni.istjr for the iiia-ter's <liit\ to direct an oniployee to
wink of third |X'ison-."' cliinli sncli telephone polo without a

'111 IIki/Iiih v. Miilih,, ,( !/, CisHtihl previous inspection of it having Im'cii
'.,. (lsii7i IDS M;|„ .-ill.-,. (7 \ |.; pj,-,_ ,i,;,,le.

phiinliir \v,is injured wliili- woiUi'i^' in '"The f.iet that, tliere was notliins to
:i lunch which was neilher dii^' nor -how that an inspection was reipiired
'"iiiKilled liv the dcfind.iiit. The eoiirl.. was enipha-i/ed in one decision, in
ill .li-i-ii-^ini; the ipic-timi as to wicit uliiih a waiidioiiseman was held not li-

ll" I'hiiiitiir had a ri^lit, to e\pii-t when aide t.o an employee injured by tlie f.ill

-it In woik in sueli a place, s.iid: •"lie of a swinLrinir staire. while ivnio. iiij,'

li:id not a ri!.dit to e\pecl, it to shore t he frciL'tit from a -lii|). eaii-ed by «he
-i'ic- nf the trench, or to make it -afi-r Ineakii".' of the lope u-ed to support
III in it W.1-. liecaii-e. as w;\- niMiiile-t. one end of a iihilform furiii-lied. in ac
aihl a- the plaiitiir nin-t lio taken to coiiliiice wjih the u-iial practice, by tlie
li.nc known, the defendant had no con- captain of t.lie -hip ( Moi/iiili'in v.
III.

I
n\cr the trench, lie Icid a ri'ihl to A'/io/'.v 11 im/vor <: ii:r„t Dn, Mmtar Cn.

expect that, if t,lii' ,lcf..|idant knew of |1,'J!I71 IDS .Ma-s. 4.".0, 47 X. K. 4-J.'i i :

•iii.v iliin;.'er which the plainlilf did not and in aimllier. where reco>ery was di-
kii"W. and oui;lit tiol to lie as-umed to nicd for an injury oaii-ed by innv.ilile
kiinw, it woulil inform him. Hut no -tcp- wliicli workmen were ii-ins to de
-mil kiiowlcd;;e on the part, of the de -iciid into a cellar on the premi-es of ,i

iilaiit w.is shown. It does not a|)- Ihiid pei-on i !! ,,,iii v, llnnoraii [ISiCi]
1" ir to have known anythins except l"i!» Ma-s. 1. .),•) \. J.;, 7iilM.
uli.it h:h visible to the eye. or to hav.' "The nia-ter's iixnorance was advert-
been .iMc or bound to infer fiom wli.il ed to as one of the essential prercipii-
u.i^s vi.il,li. anythinir which the jilain -ites of a sticce— fid defense in a <-ase
111. v.-ith 'd- experience w.w ii,,i ,,.|iMil, wi„ie it, u.is hel.l IJuil a lail.oad com-
iilil" 111 infer. What, tnore could it have pany in sending' its liK'oniotive en^rincer
(lone? There is no reason (o suppose with one of its engines to haul tempo

j
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:irc siicli iliMf a wurninj; is not siilli<'iciit to oimblp the servants to -o

nirc iliiic (iwii siifctv, it, is clcnrly tlio iniislcr'a duty lo n'liiovt' il

iili.iiiiiilicr I'nmi llio (lanmriins (iivirunnicnt.'*

1
1

is, III ciiir.-*', not liciiicil liy ihc cfiiirts wiicse dccisidiis vro ]\.,\,

Im'cii cuii.-itlcriiijr, tliMt a iiia>iiT iii:iy S4iim'liiii(s sn act iukI !*|K'ak ii- i-

jnslity llio iiiffr«'ncc tliat In- iiilcinlci! to uiai<o liiinxlf rcs| -I,',.

for tlu' cindiiion of iiislrnnK^iitalitics not ownol l)_v iiiin. \Vl|(tl»r

li« lias assMiiK'd that rospdnsiliility is a inoro qnostion of ovid \irr."

rnrilv fm iiiinllicr coinpnny, w.ii not li- llii> w.ills Uiorcon. lie may iint, n. jli

nlilf 111 liiiii for llic liiii I'oiiilil inn nf the gently |ir(ici.(.(| with tlic wuik, mil i.

Iiiiik. nor fur h;iiiI of n.lii|itiil.iMii nf I.Im- ciiic li.iliilily. »* iif;:iili>t nn oriipl .;.

i'iii;iiic 111 Ihr iriiik. It'iiihifi V. i;iili- fill- iiijiiric^'ciiii-i'il Ipv the f.ill i.| ih,.

///..)'./ .(• /), /,'. r,i. (ISSS) s| (III. |:|ii. «m|1< ,1,1,. \n snrh in-iiir.riiiil 1„.Mm,,,

7 S. 1:. 2-..1 nlciiiiinci- ii|ilirl(l). Till' Curliiiin v. fc'.-.sv (llHiOi 411 ,\|i|i Hi,
coiiil -iiiil: -It i-< Mot. iillci.Mil tliiil till' •:.l-\. Wl X. \. Siipp. KISS,
fiiipioMT knew cilhi'i- of the li.ul coihll 'Mil Chniimni v. Sniifiinl To, ils'^
lliiii, or till' \v;miI of ailnpt.ilioii. Kor "0 Conn. ."i7;i, 41 I,. 1!. .\. 2III1, In .\il

aii'.'lil Ihiil. appears. Ilii' parlir-i wrri' on -llli lalrraily nicnlioiiccl in ii.ili- 1.

ripi.il ifiMi- ax lo llirir kno\vlr(lL.'r or .v»/iri/ 1. a pla-tcrcr liaci N'on soul I'V lii-

ini'oniiatiiin toinlilni; Imlli tlir-i' niat- fiiiployrr to iln -oini' oinaincntal \\.ir,

Icr-. Ilail (III' ciiu'iiiiTr nrcilcil infor in a cliiirili. \\ ln-ii lif anivcil. a -liii

inalion more lliaii lie liail. lir slioiiM Mall'olil liail for soim. tinio IutII in pi n-.

Iiavc olilaini'il it or dcclincil to go. 'riir anil iimoiI l.y tin- ••inployi'i'S of tlir inn
(pii-.tioii i-. wlirthcT lie hail a rl'jlil, to iraitor for'llic crntloirof the laiiMiii:-

taki- for granli'il. a* again-t his cm- and ilnriiig thr coiivcrsat.inn \vliii!i

ploMT. that, till- tiaik of l.hr ollirr com- plainlilV liail liad with the ilrlVinj.inl !»

pany was nol. dvfntivi', lint in a lil <iiii- foir starlitiL'. thi- laltiT. in rrplv to ;i

ililioii to 111- ii^i'il nniliT this parlirnlar -Inli'inml of tlio foniiiT lli.il hr km .v

i"ii;ini' with sifrly. Did I hr cinplovi'r iiolhiiig ahinit woikiiiir on sla'.i-inL'. ;ni I

owr to hiiri 111!' diligmro of -I'l-iiiL' t.liat kiii-w nolhiiii.' iilioiit hiiildin'.; it. a-un I

this wax so. Ill-foil' ri'ipifstiiiL.' liiin lo him llmt llif -rall'nld would hr inliiv!\

po. and aii-i'ptiiiL.' his con-i'iit to ilo -o? -af". 'I'hi' phiiiitilV foiiinl th.il, iIm -r/i

Till' I'liiployi'r coiilil not. hy anlhority of lolil aliraily huilt was not high ;i: 1

till' lontrai-t. iinhr him to go. for tlii' for his piirposr, ninl rcipic'-ti'd thi'n'i
duty of going was not cnilnarrd in tin- traitor to make nn addition to it. Tiii-

rontrait of nnployini'iit. Had hi' oh- «as doni' hy a si'r\aiit of tho ciiiit.rarlHr.

ji'itid. and lii'i'Ii disidiaiL-fd fur it,, his and tlw iir'w pii'i-i- of staging g.nr v.iiv

wages for till- nni'NpiiiMl month would iinilir Ihr plaintitV. Thi' drfciidi.'it u:h
have gone on not wil.lislanding. We held not to lie lialde. Tno niiul. afiiT

thing the ease is nniih like lli.it of a lef.riiiig lo the pi inelple that a i,i;i-'.r

fanner sending his hired man to plow nii-l n-e due laie to luovidi a suf,.

for n neighhor a few days. If the pi n e of work, sahj .• "If the di fri!,!,ii!i

neiiilihor's Ihdd is not safe, has sink speeially a-sumed any sik], duiv. tlii'

holes in it., for in-tanee. or the idow is w.as a fael to ho fiiniiil hv the tri.ii

not ad.ipled to t.he soil, and from one or eoiirt. either expressly or liv ini r--:in

luith of the-e causes the hired man is implieal ion. It. is not. fmind e\piv--!i

injured, his employer, it seems to 11s. nor hy nei-essaiy iniplie it inn. Tii'

woiilit not he to lilainp, and would not ipi'--lion on this part of I lie .i-r i-

l)f re-ponsihle unless ho knew the farts uhether. if no sueli duty n-l'! i'i...'i

whieli e\po-eil his servant l.o umi-iial the defiudaiit hy law. t.he fail- f"iiiil

peril, and eomealed his knouledge. or warrant, the eoiii lii-iim. as I'l m. r nf

failed to <oinniunii-ate it."' law. that it a-sniiied sueh ,i dut\- li'

" .Ml hough a eoiitrailor was nol re- st roii-.-est thing in the lindin-_' in fn"r
quirrd hy his c-ontr.iet to lay the hot- of ~ueli il iiiiielusiop is t.he fir( I'lil lif

loin for founilat.lou walN. yet. where he ihfendant assured the plaiiiliir tliat l!i.-

know, or the rnndilions were ,-ii( h 111. it si.igiug Would he enliiel, safe: hiil !:.i-

he should have known, that the hol.tom fail., taken either alone or with the

laid \va3 insunieiont for Iho cicelion of ollioi fi>:t3 found, clearly dixi^ not war-
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171. Employer held to be liable— Th,- nrvMht's ri-l.t to m-ovr

IiiH frciiiK'HtU- Imcii atliiiii.il in rns^w wliicli invnlvo (;irruiiist:iiic«'s

wliicli fire ciili. r i.lcnti.Ml wiih, ..r- ii.,t (s-ciitiiillv .lisM!nil:ir I'l
,

tiinM- .i,..iiti..,MMl in th.. i.iv....|in- >r,.|inn. Tl„. I,",-.,;,,! p-uiinj nlicl
ii|-M is simpiv ihiit, iis l«iuvcn m .<.n;iht, iind l,is (•tni.l,.v(>r, all iij)-

r"'" ^ ^^'I'-'l' Ik' i- iMilli.,rizr,| or dinvi.,! tu ii>,. on-lii. in fiiirncs.^
t.i !«• |.l;i.v.| M|M,n III.. >;ini.« f.M.iimr us llm,,. \v!,i,-li a.-tnallv iH-ion-; t.i

til- ..ii|.|.,v,.f.^ In nilK.r \v.,f,|s. til,. ,.\vn,.r uf tl,o applian.-o an.lliis
s..naiii.. aiT. fHi- tli.> iair|His(. ,,tM..t<'ntiiniii.i: liic inJMn..! i^rx.n's rij^lit

-'t'a'.iion, tr..at..(i as In.iiif; (•onstrn..|ivrlv ilir u'^,'nt< ..f tliat jN-rs-ai's

.miil..v..r for tlif jK.rfornian..(> „f a iion .|,.|,-Mal,l,. ,i„iv iii..|iinlKnt on
til.. latt..|-. Til.. !

IV fact that, tli.' (Mn|ih,v..r. liavin- n.. ..onlrol ,,v.r
ilii. api.liaii<.<\ i> .-al,],. to n.ni.'dy .l(.f..,.|i\,. con.Liiions is. in th's

I"
inf of vh'w, nn. ....lly iiisnlli..i..nt to ahsolv.. Iii. ;. sine., h.' aluavs

li:i> it in liis jHiw. r to sa^.i^iianl liis servants hy r.frainiinr from -iv-
iii- iIh.im onl.-rs which will |.iit th..in in a pu-iiion wh.-r.- th.ir satViv
will I.-- imiK-rilcd hy those c<.n<litioiis.' S... .:? Ill, „„/,.. It, will Jh-

'.h-ifvci that, in sonio of th.. .-a^.s cit.-.l. the fa.'ls in <.vi.]<.n..o \v,.r.'

i.li as to iM-itiff tli(.in wry ..].,-.. t.. tli-.sc dix-nss..,! in th.' n.wt. s....ti.in.

''"''•'''• if f'l"' <'xisl<.n. • al)s..n(v ..f a piwor (,f cntn.! iia.l n..t,

Ik, 11 treat...] as the ditr.|...|itialinir fa.-t..r hy iho ciiirts wlios.' .|,...isi,,ns

;iivcit,.,| in tho last s.-dion, it w.ail.l sc..ni not iinr..asonal)k« to tak.'
til.. iH,siti.in that, in all cas.K of this type, the employer a.iopts, sub
iiiiuh), the appliaiic(.s as a part of his own ]>]aiit.

S,.ine of til., .leeisions in the s<.rvant"s favor relate to the c..n.liiion
<-<f nppllan..(.s l.i.l.in!;iii.r to aii-.tlier onipjoyer doinir \v<.rk ni.oii the
Pain., premises.- In oth..rs, the injury was caiise.l hy tli.. .•.m<liti.,n of

r.iiil Miiy <ii,-Ii r(.nrlii«ion. nf! m-.tUor of n^ip. .tii,|. QiicInt. 13 C S 'l' .il,.,! iii
liu. 'II,,. ii">iriHic(. w:i- •.'ivi'ii nt tlio iicvt imli.
^.ry tiM„. ,ln,t thp ,l,.f,.,„lMnt t.,l,l ,.l,o = Wlino fl„. rr,,,,.,!,.!!,,- „f a l„i,|,„.-m .11 nlM>„t tl„. sl,„„;r stMu-in- that is Uhv^ ,-,v,iv,] o„t ,,nlU hv it. „„,„:r

.
.• 1 1

Mnicr. n.i.l al •
.

v,.,y t.n,rul„.n ..r. an.l, in th.. ,.,„„-.. „f ,|.,. „„rk tli,-
.;." .1 ;;- "f"-'-. tliat fn„I.i,.,,I. tool, or .applian,.... 1„„1, „f ,h.. oivM.I -'..I Ih,. ,1,.f,.,„lant. vva. to '-,.,•• (o ami I la- .ontrartnr a.v .,-,.,) I,v tho «,. v..-.:,.,„. \1,:„ ,1,, ,I,.f„,„lantsai,I ant,, nf ,,„}, of ,1,..,,, .s ,„.,.,.''•,.-

['
l.l". I'l^'H.t.ir as ,lr(a,h.,I , ,1,0 n.,,1. ,|uir.... th- owiht of th,. I„i,|... is li,,,i„

1'-. l.ills far short of an atrivrm,.:,! 1o for an injuvy r.T,.iv,.,l l,v m,,. of l,is- i.-,,„n„l,Io for th,. sta.LMM- aliva.tv -wv^inlshv vason ,.f Ih,. Im.ahin - of ?
1;"; .. or ..>.... hnilt l,y ,.a.,l,i..hl or hi', ,h.f,.,..iv,. .hain Ch, i. ./ , V,

"
t;.Mn,,„t- II,.. ,„.,st that .-n-, hr s;,i | (r.irtor. C.ri,,.,,,.,, .( r /;,/,/ 'r,vii"Hil tl„. iinilini.' upon Hiis ,,oint is (;u,„!i,i.,l,t (l:iiili :_>_> |<v I, |;,.„ i-.,.,'

h^U It ,-„M(aHM,.v,.h.ntial fa,-lst,.„,li„., ,;o S. W. t|.-,. \„ i„sti„,. „
,'

7,
7'

t!:7: z'v';:?: ^"i-
'" ^"^' "'"•"-" n,:,st,.ranou,.,ia,;"',lh:,.ml;; ti.M, ,lo^n„t. as n,att...r of law, const,- rontra.t.or I,. on.,.| ai.ollan,.,.. o„ I,;,

"•<,.'.' ./'", '-'7'"'"'-
., ,,

pr..nii.,.s f„r I',. „s,. ,,f th,. rontfaptor.

Vol. I. jI. &'s.-24. *"" * ' "'"^ ^'" ""'^^'''
"'^'l"^'' "'"^ "*J *"^''
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m^

tlio tmck "f a railwuv uii wliicii tr:iiin \\<'r<> (ipcriitrcl by n lici'i-.i

I'ipiiipaiiv.'' Ill iiilicrs, ilic i!rlciii|;iiit WMs a railway i'um|iaiiy win li

lia<l (•<lll^tru(•I<•^l II >iiliin,' <>\(T (In- |iiriiii-c.-< ipf aii'illicr [KiMiii, ami ili

injury was (raiiscil l>y .sonu' cilijicl iil">\i' of near it.* in utiiiiv. U,.'

plaiiitiiFri I'liipioytT waii a railway ccuniiaiiy niKTatiiig trains <i\< ; a

iilipliamT* himwlf. or nci|iiii-<riil in |>in> iimlcr it' diioiion or for il-< !«

n

tlicir uso liy lii» ycrv.inlH wliilc iri;.M^'ii| ilil i<\\f^ it. n* a iliily In .mil cniiil'iii .

ill lii< work, 111- w:is hs ri':'|"in-ililr fur \>> vc lliiit siuli riM.I i* ii'il in <i nnli-

III- MiMint-' s.if.ly n-, if lir li.iil cniliil lion wlil^li will mmiun-- irily oiilnu,!

tlic a|i|iliaiin-» liiiii-ilf. wan ihumt, their liii'M or litiilii. 'lo Ihr «Hiir i lit .t

«itti()iit. •'iiliiiiltlin>; to tin- jury that arc Itrnnr if //. II. 1{. ('t>. v. .ViW/ ;.i

nncli ai.|iili'>(ri:if niil-t liavr h'-i'ii fur (l^ll.'i) Jl Colii 3(12.41 I'ar. .'i<l| ;
,v

, ,

Mirh a |iiiioil iif tliiit' a-* hdiiM iiiiliiati' v, i'minril >f U. I(. ''". (1!MMI| 'w \

an nil.i;,ti.)n l,v the ni;i«liT, -hw the II. :!;4 IH AM. 'iSS; dil',., v. I'nt'r /

Wdiil •'a.i|nii's"r...l" Ha« n-.d hy the S. I{. I'li. Ilsi'di !i;i Me. sO 44 ,\ll I'.

I

(i.iirt in the sc'ii-e nf "luiii;; s.ili^lird (ch;itriiie a»-iiiiiic| i ; Sinilli v. M<>uilf<

with." ami such iiei|iile-(eni e wnnM it /.. /'. Co. (Is-*;)) IS IVil. tlai m
niiiiiimt tr. an Hc!niil.inM. Ii'.iinl.v v. \ii'- <h.ir;,'e tn jury). Ill the ia-l nmr. I

I'T MfiJ. Cii. IIIMHM M S. ('. :hiO. ;iti S. r.ise the (rack wni il-c.l hy th" |.l.'iii

K. 700. fhi the lir-t appeiil nf Ihinea-e tilfV einiiloyer iiikIit n eoiiUiiit. u!.i 'i

it, Mas hehl tliat a liiiiiMiit ^hmilil mil lie hoiiiiil it to pay a part of the e\!' ii-..

^'ranted in an aitiim hy a iii;.'hl watrh of iiiaiiiliiiaine Hat it dnei iini ;i].

irian a^'aiiift tlie eoiiipi.iy etiiploy ill;; |Mar ihat tlli^ ( irruni-tanee w.n ii

him. to reiDver fur iiijuiies Nii.t;iined in ^janled, or slioald ho re^'ardeil, a- ;i liif

fallin;; from a wiie.' to a ^'ati.'vv.iy lead- fiieiiti.itiii(,' faitor. In another i iv it

iii^r from the ^'roiind to t.lie seroiid >.tory «as lonleinleil that the licen-'ee ^onlplll\

<|f one of it- li.iildiii..;*. where there Mai impliedly eontiaiteil that (he miv.iiin

•videnee tlial. allhoiiLdi the w iiii; had of the lieen-ior would oliTrvc ^Iriilly

Iiieii eon-trui-tid hy an inde|>oiident con- the rule-* adopti.l to neeiire saf ly ii

traetof. it had heiii ii-id hy the eom- the riinnin:; of train." over the <iiii!ii.iii

jiai'v'i eniplovi-ea. In the kiiouled.'e of road. Hut the court deeland tli.^t

in ! ^iileiit. A eoiitrailor i- li;ihle to there wa-* no warrant for such a 11 iv

his .' .
' emiil lyei-.s for <lefcel.^ in a ^c.if cilhir in law or {•' any eoii-idir 'ii"n

foiu .reeled hy ancilier coiil r.ulor en- tli.it eoiii eriw the pi.iilic welf;ire. rl.i,i

j;:i;;i-d on the same hiiildin;.'. for the use

of till- lal'er'.s eiiitdovee-. .Millfiilh v.

Jtiiirlr (I'.iol) '.i:t 111, App. :il-2. An
employer wlio put-; an employee to work
upon a l>liri.'e. e\|lo~ed tO jel-* of >.cald-

inu' watjT and -tj-iin. i-* liahle for in-

jury oi cinrinu' thirehy to the M-rxaiit.

where it cuiihl have Iken jneveuled hy

the u-e of a -.hield or conduit iiiu' idl'e.

ai, althouL'h he hail no control over the

steamer, if the persons in command re

fil-ed to put mi such shield or pipe, the

emplover could have refused to do the

work." N7. .inuiKil v, dilrtuii (lS!iH)

Pvap. .Tnd, Quihee, 1,T C. S, 2>.

•In n/«ro»v,H ('. n. r„. V. /f'lsf

i}Wl) 11-2 111, !», -II N. K. -112. the po- platform at the mill to the tr

silion was distinctly taken that whero as iijjaiiU a train hand who hi- im
'^

the criiiilovep of a railway ioMi|)any is sion to stand on them in the m ii-o if

direi-ted to use the road of anothir his duties, n pint of Iho com|i.ni>'- in

•omiiaiiv in the hiisiness of hi~ employ- sti iiii eiitalit ies, whii-li it is ImhiimI t-

rr. he has the rit'lil tn treat smh road keep in s^ife condition, irrcsi

v, rl,,n\,i», Ii. it Q, K. Vo. (1S71I) '.<: II'.

I.l

* Where a switcli track runs mi ! r

the sheds of a liriik kiln, the r,iili"."l

(-oiiipaiiy. thoueh not ownini; the -lin!.

owe- its employees the duty of -ri iii.'

that, it is in a ica-oiialdy safe i ilineii.

and is liahle to a luakeman on h! i

the roof of the sli.-d fell liy i(s u.ui

wei^'ht, while he was couplii-,' i ii-

thereumhr, Itutth- v, T'll'l". s .1 1/.

/,'. fo, , I'.iOl : Mich.) ,51 f,. 1!. \ hi.

HI! N, W. ."i-Jl. Where a railwav ii.iii--

fcr (-ompauy oiu-ratcs a spur ti.i ', f-r

the ]iurpo-e of swilrhiiiu' ens tn .nil

from a mill, steps leading.' down fn'iii ;i

n-.

of

HH the ro.id of the cumjMriy chip!..\ iiij liie question of o-.vncr-liip. /; :
•.•v.

liiin; and every comjiany wlio-e em- llnil.riiii TnitLvfrr Co. (I'JUO) bu .Minn.

ployeua u.sc Die roud of another com- 504, 83 N. W. 3'Jj.

I



I i:il OWN! IIIP AS AN Kl.rM/NT.
.•t:i

[iriviitr -Mitiir uliii'li |.r.i\'ii -i. f. 11 ••III.'!--

I" ii-c, tor III I i.|.|.. ji ..(' iij win til.'

|||..\<T
".I.- il i'ii|ii|i;i;i\ lii-i I

nvricil l.\ iiiii,i,|,( r i-..iii|,.iii\ I'.ir tin-

Til.' .l.'lVii.laiilV li.iliilitv i-, in ,,,„. ,,f ih, ,,,,., ,.;„.,1, ;i|,|,,in i,ilv

lM-r,i. in |Kifl ill l.a-i. ii|M.n il,r -,tv„i.iV |,,v nii„,| im,Mr,,,ic-r ,,I' il,',.

'" '1';'' '''•• iii-liiii.M hlalilv ill ,|ii.'..|i li,l i,n| !,,.|.,i,^' to hi, ,.,,,-

\<\<,ui:' IJiit ili.'iv ^.>.||l^ I., Im- no niiiMiiiil |,iiii.'i|,|,. ii|.,|i „|n,.|| ii

Mil l>o iii:iiiitaiiir.| in li,!. iiiManc-c, aiiv nauv iLm im.l.r il,,- i|„,.rv
\'Jii(li <'\.'in|F(.> ill.- iiii|i|nwT IV,, III lialiiJils (>,.,. ja-^l s.'.-li,.n i, |l,a'r

ill.' .-.TN a Ill's kii.,uliMl^i, ,,! i.-ii,,raii.'c .,[' ihc a.liial ..wn, r-lii], can af-
f.vt his rijilits ciih.T J"a\i,|'al.ly i,v iinfav ..rahiv ."

Til.' |,r.-riit wriicr \.'iiiiir,s |.. ..\|,r. -> tli.' .,|,iiii,,n that ilic .], ,-I-

M,,ii-i wiii.'ii il.vlaiv ill.' iiia^irr f., !»• lial.h- in .'a-.- ,.( this ivj„. arc
liiuivf.,ii>istrnt than the ..tliff* with llii.-r -.ti.Tal .•.,iii'i|il i,,ns .if niil)-

' l'h»t. II r.iiluiiy .•,.iii|,:,My i-. nol niti- m '^-.l (I ili,r cuiii,:un |,i ,Io It Hi,
lli,,l n, ...•11,1 il- -.Tvaiil, .111 i.iliiil., >.i.l „„ ». \\, .!,,„ I. hlw.i'i-., ils'i'-,, lis
MIL"* f,.r lliiir iHMiil H.iik. HilJioiil link I'., I. i,:iii i-. ,. i,„i,.. ; ;i,|,| <, ,,, ,„,,, ,.,|i,,„
iiiL' |,|,,|,.r .'ir.iit-. to pr,,vi,|,. f,,|- llirir -,, ii,.r, i. ,v.,. ,|l-iii|..,ii-li,.,| ,,„ ,

i,.",

-:ifctv. wii, li>i,l ,l,,vtii Im lir.iiiil Tni,,!. ^'i.,iiii.l lli.it th.a., lli,"|i,,!,. h ,, wA x

'L!W'''T"k' ''•"!" '*.'.'.'' ^ -'""""• "Il "l'i.'!i tl,,. ,,l:,,:,i|ir-. „.„k
l!Mi. Jl l.S. A|.,,, ilv.'. 111! |.-..,I, !.:..•.., |,„|, 1,1,. M„d tlint.a, l„. a-r..n,l,.:|

;
7

'I'l'"',.'-]. ',
-;;"'.'. \-

'''"'"""
"

'•" ""• i""i ' < »"'-- > "i-
.( 1 A'. r„, lis,.., .(,1 Ui.. l!.;. I «l,l.|. „!,-.n„l..,l II,.- rr.-.-li,„i „f „ „„|„
N W IIJ 1 1,.- .-..ml .,,.,-ia..|..,| i|,„i tl„. »l,i,l «.,. I„.l|,i,i,r |„ .,.| „., I,,: ,,.
ml,- l.y rtlii.-li ..II.' |-aih.>,i,| .-..n,!, ,i,y „,. ,,.„| >,.,, n.-i.lx :ti, i„, i,|,.,ii ,,f i.j.. ^,,,y'
in-.' II,.- tnit-ks ..f i,ii„il,..|- f,„- ih„ ,„|,-. Tl,!, :.,|,„„„| ,,f ,liiV..|,.Hi i.,ii„„ |„,,v..,,.~'
|i,.-,.. ,,f ,U |.I1.1||,..H -1|.„||,| 1„. ,-...|„„|. .,.,.,,,, j,|.,,| ,,,,. ,.^,.,,|,, j,| „, ,-,,. ,^
-ll.l,. t„ |,,-„. I, -,-|, .,,,,1 ,,«,„.,-, ,,f ,„-,,|,. il l,.-,,l-- ,,„ i,„. ,|,„.-|i,,„. ul„-ll,..| 1'
.-Mv l,y r.-a>.,M .,f Hi.- .l,-f,.,l.iv,. .-..n.llli,,,, ..-n.,,,! ,„.|,.,1 „„ |,|^ „„ „ ,,.,,„,i,,il,i|i
,if -,1,1, lia,ks -l,.,n|,| a|,(,|y Ih-Iu...|i i!„. .„ »l„.||„.,- |1„, ,„,,.,,.,. „.,, IhmiiuI i„
I. nil-,, I .-.,11,1. IMV 1111,1 il, .,,,i,l,,y,.,.,. Ii, ,,,.ll,- ,,1,1, „ „.,. ,,| ,!„. |„,|,.
I'"i'-- iiijiny ua, i,-,-, i\.,| ,,,, a ,|i,ii- .,..,,,,/ 7/,,„/.- /,' r,, v y, ,i.i„t
li.i,:> oil ul,i,|. 111,. ,l,.r, i„|ai,| ,l,.|iv,.|v,| ils;,.-,i II C. (-. \ |i,ii '..)

{ ^ \
L'",i,i, 1,1 tl.,- „vM„.i-. Il was li,.|,| n, 1h. i;sj. i;,; |.-,.,|. ..^j ul,..,',.'it „',, |,i,i
'"""^'''";''

,":," ^1 ^!ii'' "'-'I'll'' I" 'I""!! iii..i M i.,iii„.„i I i,..',„i ,:,„.
']•'""' !'" 'I'll-' IV "1 -J i- at ll„-i,- |,|,,v-,l il, a 1,1.111,1, .,f II,.- ,,.-in,-,- ^^\
,l-lii,:,ti,.n ,.^,v tia.ks ii„i l„.|,,ii:,i„nt,. 11,, ,|„lv ,.,,|U „ hi„i ,,, a„,-i,-,iii ,|,..
'"' ''"""'

li.„il, ,.f 11... .-..aipaiis-, i-,,a.| ha, a ,i..i,t
,•'• miin>"I 11... .-..aipaiis- i-,,.-,.||,a, a ,i-..i,t

\ l<-l,-,.l,.,ii,. <-ni,i|.any «lii,-li. ii.„l,.,- t., .i.„i,„.. that aiiv ti-..,k ii|,.,a Hhi.l, I,.,
li'.n... fi.,iii aii„ll„.r .-.,iii|,ai,y. ,|iiii-s i- ,„,|ii,ahlv ,.-iil j„ t|„. ,„-, |.,|„, ,,„.,, „f

.1- u,i... .,„ Ih.. ,„,h.- „f |.|„. I, II,. I- i. |,i, ,|„|y, |,l,,,i,,,||v ,,„„„.ri..,| will, II..
l--!i".' lo -..< thai l!,.-y ai.. in mi,-Ii a .-„„.,.,,i,v - niaiii lii,.,. i, ., pa,-, „f {,,
'""'in„,n that it-< liii,.|ii,-ii can a-r..|,,| ,v.|.-in. ami l„- i, .-mill, I i,, n,,. |,,„.l
III.-.,, ,:,f,-ly. _l/.^'/i.m- V. n.ll r.l,,,U. .-,,.. ai„l ,,i „l,.,., i„i, .,f ,|„. ..,„„,, .m-

-;_
il-al, !.;: \. V. 2iis. .c' 1„ It. A. «hil,. ninni,,:; .,^.-| it

' '

-t-.,. Ml N. K. l:!.-!. Allii-iniii^r (Iimhi, :,}. - !„ a m-,-v r t .-a... it ha. 1„.,.„ oy.
Ah, lln. li.-i.v iir, N. V. .s„„,,. ||:i7. ,„,.,„i,. ,|,.„i,.,| 11,^,1 ,|„, „.,.,„„ f,,,.,.,.,_
.'••iil-.._.^-i,-

1 „/„»,„ A,'./.v.,« r„. V. /(,> Ills li^hl. .,f a.-t.i.,ii i„..i-..lv l.,-,-ai,-.. I„.

\. ll".!». ^^l„-rc a s.i -ilar .l,..-triiio «.,. ,,l„u-i-, Uaiiw u.-i-,. riiiiiiiii- lH„ii I'miii,-iat.-,| 111 ri.pu.l to t.l,.. ,liily „f ,-„, i., aii,,ll.,, ,„i„„,„v. «l,i,l, ua* l..„I...l
•:•-!: It- r.-iil.i.iv .,,i,i|,ai,v «ai.-h was l,> k,-.-i. it r, ;;,„„| i,.,,aii-. SI,,. , v r,',n.
.':'"- ""' I'"''- "f

• Ili'T .-,,i.ipi-iv. ,-.,,,/ .( 1/. /.'. r.. ililllin 711 V II •..;•

it r.-in,ik,-.| that tin- .hl'.-ii.lai'it 4S All.
«"= li,,»ii,l .-ilh.-i- to iii.sji«-l the li.)les,

(liJUO) 70 N. II. 304,

y;i

j

ff ^. m
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Up piiIIc'V wliirli IIP' iIk' nlliiniN

(MTMIII Is. I II liiilliv. |'< ihai

f. If rtiiitciicliiii; lIlMl ll

I'.illli.l 'li'-' of lii- ulilii::!!!.!!,-; tii li

'^ iii'-i, iii-l.iiii''« iIkic i- ini l'<';il ;;l'i'iit

ll .-I' iMiiir.il uMT Mil iii-lniiin'iil;ilil', <

I lii-- I liiiiiMJii,' -'itlii-ii'iii Ki!..\\ ll il^f I'l' i

'\ ill Ulhhilv i'li<i:ilii:i'|-

Slltlllr- 11 MTl'iM* il'-M'l

rmi'lili"!! t.. Cllilliir llllll I" ^« r \\Im ill" r il

wrviiiils ur iiut, ami iIhti' •.vliiM, ilicrtlMir, U' no liaril-lii|i nr injn-i i

ill I'l i|iiii'iii:;- hiin t<< iiiiikr -icli iii\r.lii:.iii..n-' ii- iiimv I"- iirro-iin I -

lliiit. |iiir"i -c. Km'Ii \\lii'|-riin iiilii|n.ili' iMiiiiiiiiirhii l.\ lii-> own .

].|o\.M^ i> |.nn'ii<';ill,v iiii|»i»-iliii'. J>, wlK'ff the \\\\i\r\ \v;is imu, •:

l.v (jil'ici^ ill till' iiMi'k of il niilvviiv not lMioii';liiL' lo iiim. il -.•. n-

1||>I nil llllil;i-o||;|lilc M|>|<li<Mlio|| of tllo .lol'lpil f lion ll(lr::;li.!.' .!

tii'^ lo lf<;ll iIk- M'l'\iilil- of llic o'Aiitr ;i.> III.- iiiiflil-. It ho i|o>ir< -
'.>

jirotiTt liiiiiM If from tin ns.c|ii<nfi « of tlio iiri:li;;vii t |~i- -

lint, ill liis .sirvliT, or iimli r liis ^ii|»rvi-ioii. it, i-* cn-v ior Ihih Io <!., ,.

l)V tiinkiiif.' >i"'>ilii' :irr:iiiy:<'iiiciiis wiili tluir inasior t(.r iiHlriin,i';( .1

tinn in tin- t\( nl. uf liis Ix'inir oMip d to piiv (iaiiuii."-,. 'I'o r. I,- y,

1I1C MTViiiit to his iii'tinii imiiiiist liic |i:iriy who own- liio iiiMnniH ir
!

itv Iiill-t. ill 11 V r;l-r-, Im' |i|'o(1 iicI i\ »; of -orioii.s ilifo|i\i'iiicl|ci-, ;i!-i

vill occ;i-ioiiiiily ilr|iri\<' liiin o|' nil r(Mici!> ."

172. Instrumentalities not owned by the employer, but controlled by

him, and used by him as a part of his plant.— Ilotji on inimiplo in:

iMithoi'ity it is rU-.w liint <i iiiM-h r is nn-wrniliic for liifn-is in :in\ n

siriiiiifiitiiiiti's wlii'li 111' h.is ti-inpor.iriiy hikni ov<r from i||o ,. ,1

ami iiiiulo II i':irl of his ow n |.l;iiit. In sin'li imm's tho clcniriii- .1
i

-

gcs-ioii mill iho rxiri'isc of n.iiirol nri' ilr.-i~iv<'. .\liiiiif< -1
1 ,

ii-

tilii'tioli (Mil hriiMliy \h' liiiM'il ii|>oii till- 1i;m-.' I'inMimstiini-o ihnl In ' -

n iiii-rcly i{ii:irnir>l riuhl of |,ro|HTty in llniii. So l;ii' as r.-iianl- hi-

<il)lii:-iitioiis to his sor\:int-. lu- iiiilst Ix- i-onsiih n ,1 :i> llio owik r ,..

trillion-. This ]iriliripli' is a]i|,|iiMMr win iIkm ho ha- I- rr..ui .1 il..'

;ili[iliaiiri' ill i|iir-lioii.' or has liirr.l it f,,r a -|Mrili(' i -i.in.i-

•iii till' I,../, ill I'l. ,,hui,\. i\ r. ,f SI. s r r.i;>* - it <".-'ii- \<->y iiii-ii"ii.>''!"

/ I!. Cn. \. Ill n 'I (IS'I'.I; lii'l.i III t.. t!, ul.'iliii' 111.' -.n.Mil i'..iilil li,n.' i>-

A. p|).:!:1.7.v../..ii'iiil iiiiiuii.'l.' |.nl.li-li.'.| ...mi.iI M-in-l 111.' |.;irl> M.lii.llv r"_

ill 111!' Law (.liiarli'ily lirviru f..r Apnl. -|..iii-il.l.' l.^r ll»' <l:iii','.i..u- i...-iii.m "i

IIIIHI. aiKJ ill till' (Mil. 1. 1, 1 l..nv .l.iiiiinl iIh- in iiiii.pii.s ulijirl.

fir 111!' -llllll' lii.'Mtli, till' |pi. -•Ill uiiii-i- 'l/-i""( .. I'.'"' il'liili •- M'l'

liiis ,,,lli'.'li'il a 1111111I..T of I'a-.- "liirli l>iv. .•...s. 71 N. \. Sii|i|i. IIH: .- "''

sliinv limv viTV arliitiarv iit -..m.- r.' .//;( v. If. \. /'""' Ihmnh r,,. -'•

).,H'i'ls iirii Uir'tiiiiil- III' III.' li-!it "fa,- IMi M.i-. .".s:. ;; | \. !:. ll:;i. In 'I"'

lion f.ir (.111' ii.'-liL'i'ii.-.' "f a paiU li.'- lall.r .iH- it. was li.'lil tli.it ll <" r

twi'i'Ti wliiuii aii'l llii' plaiiililV Hut.' is "f .1 .| 1 ,v n-m;.' •' '"" furm-l"" ''^
'

no privilv of nuil i.i.t. In at I.'a-t ..11.' lailmail .cii,|.any t.. .•.mim'.v -l.n >•-

of the i-a'-i's I'iti'il in (.lir jnv.. iiii',' mt tlu' -ami' iliilv tii il- -nvaiii- m r''

ti.Hi ;ii..t.' 2).- //"// V. n :::.: '•! d S. -'r-'. I- -•!• !^ . -v r.^ if it. w.n- .:-•
!

i'>

Btrciit it. Co. (I'JOl) 17a -Mii-s. IIS, .VJ ll; .ma Hn' i-'-''^ "ln'iu ''i'^^ "' "'""



» i:;ii o\\m:i;>iiip as w i:i.i:\ii:st. S7S

t llllllc III- IIKlc'llllill' iMli
lidii,- or liii« tiikiii |i.i--c,,|,,ii ,,|' ii lui- II ,|

with a vifW In llir |» rI.,niKII ,f .•.•||„ii,i u,„l> ^ll ulii,!, I,,, iiml llir

iiwinr ait Uiili iiii(i.,^i.(|, •

173. liability of railway companies for the condition of cars received
from other roads; geneMlly—A I,.,- i ..., ..f i| .,„.. u|.i,|. ,„,.
ii|i-n llir lijl.ilii,^ ..[ MM rin|.|..w.r |,,i- injnri.., ,.,ni-.-,| l,v i,„i niin.i,
Inliii.- h..l l.-|..M.uii,K I" liini iv|,,i.. I,, III,, ,|„ii, , ,., ,, ,.,,j|„.,\ „„„|,;,,iv
r.-|.vlihiir uli.il HIT ,-,.iiiin..nlv i.niir.l W.v.'u^u" ,:,v^, -., .•..nv.nifii't

.Api-.-Mnii. iiM,| I,, .1, not, ,ar- «lu,h arc iv,.iv,.l (, iii,..ii„ir
i'.;!.!-. luj». Inrwanlr.l. will, .,r uii||,.iM a |m,m|. i., „,, „. |„,j,„ ,„,

,1"

.•.Miipaiu", ,<wu -VMcMi. or I.. }„ 1 ran-lViiv.l a-aiii in :iii,,il„.r li„r. As
'"'"''" 'I "•"'• "•' ll"' <»- an.

I . IV.-. ivi„- .,,i„|,aiiv ili.. mni-
ii.'ii,,ii iin..Uv.| is rii.T. ly a .•.,i,l la.-i ..|' l,,iili,„ni f,,,- il,,. "|Mir|...-rs of
ir;iii~|".rtaii..ii. Iliit ..uini; t.. ilir in: i- in uIm,.|i i1,mi r.,i,ira.'t i.s

""•'''"''> |"'i'l"nn.',|. III,. ,.;,,,. uImii hiL.i, int.. a ti-aiii. \iriiiMllv
''" "<• ''"' lli'-liiii.' l«-iii-. a part ..(' ilir r. .viv inr ,.,,|,i|.an\ •- plani.
Ill virunflhi- fa, r it lia-; |..rn iiiiif.irinly In-,'. I i|,ai. in r.-.,,',] 1., -,|,.|,

.:n-. uhil.. ill It, |„,-,.,.i,,i, ill,, I iiii.l< r il,> .•,,nlr.,l. llif r.-,- iMi,:; ,.,,ii,-

|.;ni,v i- Mii,j.-i l.Mvrlaii! "J,i;Maii,,|,. ,|..|,.rinin.-.| l.y ll,,. inh nn- .,(' that

I"'". -~i..n aiKJ <'..iitr,,|. A railway ,.,,nii..iiiy is i ..t <<i.\\- nn.l. r n,, .,|,-

l':;,iii..ii l<. nrriv." ami plaiv in diari;,' ,,f it- (111111.,^, -
;i

,..||. ^j,!, ,|,,.

I..'llv.' ami ,iaii,-cr..iis .Miiiii.im.nt-.' ,,r ..f al,ii,-nnally ,iair/.T,,ii, ,.,,ii-

«inic'li..ii.- Iiiit is iimliT a |K,sitiv«' ,|niy |., rrj-.-t -m-h ;, ,.,,r. ..r. if it

1- f.rward.'.l, U, repair if siilli,.i(.|il ly t ;iL,. it r,'as,,nal,K -atr,' hi

""'|u.,i,., ;,,,. r,.;.i^..,l ni.r.Iy f.„ |,,r ...,v,,„n ,i,„-i ,.v,.r,.i.,. r,.,,„,„.,|, ,,„.
»:M.ip,,,. «,.|.. .li-tM,:;„i-lM.,| „„ ,.|,j, , Il,:,l ill- in,, ,,M,„„:,l,|v-,f.. ,„n;
'"."''"'

, ,..,„. ,

'ii'i"". ih.„.i..n ,1 t. r. I,: >.,. V 1;,.

'":v'r 'T 1""-
,

.

::i.^:,ni.i, „. ,,.,., -,.,i.'il,„ ,;„, ,:„,i;,:
>'ili.'..|ili:i,-l,,is irijiLnvil in tli,' ,-,,ii |i..iiil, in ( |!Mi|

; T,.\, , n \ ;,, ^
-ini.i,,,,, „| a railr...i.l. „i ul.i.l, il,,.v \\..-.!il

' "
"'"!'""""''"•"•"" I"ir|'" I <„u ' l:,n,.„lr„„i„ /,'. r., y s,nt,l.r-ini.lh.n. „i,. Ii,-,|,I,. f„|- ,!„. ,|,..,,|, ,„ .,„ I jsiMii .-,.-, nhi,. VI .n. ',-, v |. --,,.

'"'|;'';>'"- '''"; "• ','" '"i-fi^ '".•m, ..f ., 1/ , v. \,„7/„,.„ /•. // ,„ ,iv.r,' i.';MMi.li II..I ..iluTwi-.. >,.,.|Mvl,x -ii:inl,'l, Miiiii. 1,1,;. |s \ \\ i;;.,. i/,,, .,.

•'MJ f..r »hi,.|, ,,n l.M-k l,„l 1 „ ,,,„ .1 .s, /•. ,,.. ,.„.,, I/,,,,.;, ms..,, Il'rM.1.,1. h,„„l.,„i„h V. /(„/,/, iltiiMM iT (. A. l:i!P, .'i I s \i r, ,;i i.v i"
"" AIM'. l.V|.. If.'. A -,,url,,„.k , I.. r:.:i.

' > •
M'l'- - '•>• '..t I -I.

I'.l :l r.uh,,:,,
I ,.,„„|,:„iy i||„„| (h,. 1,1,1,1 ,,f '(i„lll„h\ \,„ ),„l. I /

f ll- I.
n. -"ill .

....,l,:,ny, »l,i,-l, ^.,-.1,1,.,! Il„, ,,,„,), ,-„. ilss,, Inn V ^ ^,;,
I \ V -lu'-'

111.- r,,ilr..;i,l .-„,„|.Mnv k,-,-|.- in r,-,..ir. Msi,;;, ,,.-, k, .,, ^ ,, Vs.
'"M'-'rt.ofth,. rail, I. al ),..| ,,,.,.„ ,|„. l,„u,.v„| ,. |;:, ' ,;

"* "^^ "' '' ^" "•

TTTr T\. 'I.

"'"I'l"^-'-- /-""' r/,,,;,,,,,, si] ',.. .,: ,.. ,. ,-„ ,. /•,-„

IMiiy »l,i,h ,K.r,nil. a Io,.„i;,.,^iv.."lM;- ds^ilT'n r. r.'^A.' l:;^ VV's "vmr
l^'-.;;l.t into .1., yai,l ami us..,l |,y i„ /,. y;. ^ „. „. (.„. ,|>j,- loo x y'

i
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several cases it has Ik'cii dccliired that, wliore foreign cars are con-

eeriio!. tiie ic.-,}Hiii.-ibilitv of a railway comi)aiiy is to bo ineasiin !

wiih rcferciiee to tlu- wmceptidii that the duty inv<.lve<l is niorcly that

of iiisjx-ctioii, and not that of furnishing safe and pn-i^r instrunien-

talilies.*

The reason assigned in one case for this doetrinc is tliat raihva.v

companies are comiK-Iletl hy statutory provisions to transix>rt the cms

of other roads, provided tiiey a])pear to he in a reasonably safe eini

dition (see Ji 176, pod), while, as reirards their own cars, they cIi'm.m

what th(>y will use.'"' Where such ])rovisi..ns are not an element, a

like eonciusion is supiKis-d to hi" indicated hy the fact that the ra-vh-

ing company does not select the esirs or the material from which tiny

were made.'

Two inferences have Iv^cn de<lueiHl from this conception,— fir-t,

that tlio receiving company may assume that all the parts of ^U(•ll

cars which apjx^ar to be in good condition are so, in fact;' and, sir

ond, that its obligations are perfonned by the enii>loyment of a siilli-

cient number of comiKtent insix>cU)rs acting under pro|)er suji. riii-

fcndencc, rules, and instructions.* But in any jurisdiction wh. iv

the duty of insix>cting cars while en route is lU'cmed to btdong to the

non-delegable class, it is clear that tlic latter proixisition ought railicr

to be put in the form that a company receiving a foreign car can bo

held responsible hy an emidoyee who sustains an injury from it>* il'-

fects, only for faihirc to furnish a competent insitector, or for fail-

ure of the inspector to exercis(> due care in making the inspection."

4ii''' 3 X. E. 344; Ohw li M. R. Co. v. jronoo rp(|uiio(l in the o.i.sc of f.nvi-ii

wJinqclin ('',.;12> 43 111. App. 324; ami cars and those 1, v^'inj.' to the -li I. mI

tlic oa>.f.s cifdlielow. ant oompaiiy. Mnl.ash /,'. r,,. v. /.c

'Markhi V. ll<,ston <f I. R. Tr,. llSS3t yrll (ISIIS* 79 III. .\pp. •'>"«•

I3."> Mass 201,41! Am. Hep. 4.')l'i; Krilh ^ Chiinqo if il. U. .V. V<i. \\ Ar,,!-

V Sen- Ilfircn rf .V. f'o. (lsS.-i> 111) slrom, (IS!*.")) (12 III. App. 22S.

Miss 17.^ 3 N K. 2S: lloirrrs v. fon- '.hini.t v. \rir > or/.- C. if //. /.'. I! '
'

,„rlir„t Uinr l{. Co. (1S<M) 10,2 Mass. (ISSIM 22 ll.m. 2H4. This ,l,.,.,-,„„ u.,

31-> 38 N. K. .MIS: <'hwin,inli. II. if />. aHirinccl in (lSS3t ',12 N. ^. Il2s. Imi i|'

H Co.v.McMuIIdi (ISSS) 117 Ind. 4311. opinion was liliul. and it. is iiii|...-.|I,1m

•'(INK 2S7. It, lias hci'n lii'Id lliat. an to say whether this doil.iine h.i- :i|'-

hisl'niel'ion as 1o the fjeneral duty of a proved. It is not. nceessary for tl.e s.ip

railroad rompanv to fiirni>h safe appli- poH of the deeision.

anees to its eiii'plovees is improper in l!nllini \. CIikihio, M. d- SI. I . h. i
''^

an aetion for injiiVies reivived hy an (lss2 i ^-.4 Wi.s. 2.-)7, 41 Am. l!ep. .H. H

rniplovee wliile eil•.'.l^'e<l in returning' a -N. W. .'>.')!).

.•ar of another roa.l. rejected as .lefeet- ' Krll,,, v. .4^,,,^ (ISS..) <..! W .- • ".

ivo. \lrhi.^o,u r. if S. r. R. (•„. V. o3Am. l!ep. 2!.2. 23X. W.SlMi. anlllw

l/fp/erv 1 l«lti) 22 ('. C. .\. 2r,S. 41! f. S. eases eiled in nolo 4, .9,/;.™.

\pn 2'(! 7f> Fed. 443. So. also, it hn^ ' Mrhi^so,,. T. if ,V. /'. I!. Co. v. ^1 "T^

heen laid down that an instni.t ion is (1S!I4) 11 (•._*'. A. 439, 24 U. S. .\pp.

erroneous wliicii does nut iiidie;ile the 2;i.>, 03 I'l.i. 03.

difference between the degrees of dili-
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Tlio CMiiso(iiiciiro scoiiis to bi> that, assiiining die distinction thus taken
Utwcoii tlie duties of in.siii't;tii],ir and of fumisliing applianws to bo
a sound one, it d-xs not, in tiie hist analysis, possess much practical
iiii|H,rtanw', e.vopt in jnrisilirtions wiiero the delegable quality of
liic former duty is afllnned.'" Even if the company be regarded as
siihject to the more extended obligations of the latter duty, a breach
of it cannot be predicated unless the evidence shows that the unsafe
coiKJitions were such as a reasonably careful insix'cti.m, of the char-
iictcr defined by the cases cited in the following section, would have
disclosed. See §!? 12fi, l."", anlr. Manifestly, the logical situation
is essentially the sanio as .

s, if the rights of the servant are gauged
with reference to the theory that tJie oidy question to be considered
i> whether there was a breach of die duty of insi)ection. But that the-
ory has bc<Mi categorically rcjccie<l in one case," and is discredited in
several others which eml»oily, more or less distinctly, the notion that,

after a foreign car has been introduced into a train, the responsibility
for any abnormally dangerotis conditions whicli were discoverable by
a rcas<inably careful examination is the same in character and ex-
tent as if the car b.'long<'d to the receiving company itself.'^

Kafon V. Ync York C. d H. R. R. Co.
(
I!»II0) 1(13 X. Y. 391. r,7 N. E. 00!). Re-

vpisiiirr, but not on this point (1897)
14 .\pp. Div. 20, 43 X. Y. Supp. 668
(<l<'fc-<-livp brnkc); Jnnra v. yew York
f. d- II. K. U. Co. (1SS3) 92 X. Y. 628,
.\niiiiiin'; (1S.S2) 2S Ifun. 304; Miller
V. .\r» York C. A H. R. R. Co. (1885)
99 X. Y. (ir)7 ; Dooiirr v. Dclairare d H.
''iiiiiil Co. (1894) 104 Pa. 17, 30 Atl.
2ii9: Chirnr.,. /{. rf Q, /j. Co. v. Areru
( ISSO) Kill 111. 314, AHiiniin;;8 111. App.
1.!•!; Illinois C. R. Co. v. Barxlow
( 19(10) 94 111. App. 20(i: Mohilr rf O. R.
Co. V. Ihirmcs (1893) 52 111. App. 649;
Illinois' C. R. Co. v. Price (189,-.) 72
-Miss, S(i2, 18 So, 41.';. In >7. /,o»,s d
.S, K. R. Co. V, Viiliriim (Is,:) 50 Ind.
'ill. tlio court appiovoil .an instruction
to the efTcct that the use and employ-
ment, of unsafe vnrn or appliance's,
whether owned hv the employer or not,
siibiccts him to 'the same liability for
injuries cjiused by their defective' con-
ditimi as if he were the absolute owner.
It is error tn pive a cliarj/e ij> the effect
that a bnikeiiian assumes the risk of
uncipial coiiplin;rs on foreij^n cars.
liivdrr V. Hf. I.niii.i d S. F. R. Co.
I]X'M\\ 137 Mo. 240, 37 S, \V, 132.
(Hut ^ee ; 175. p,„t.) A railroad com-
p.iny is responsible to its employees for
the condition of car3 belonging to a r«-

'".\* in ^^assachllset,t3. See cases
citi'il in niiti' 4, SH/<ri/.

" .\ ricpicsled instruction in a suit
.iL,'.iin-t a railroad for injuries, that, if

tlic jury found that the cars injurini^
plaiiitilt were forciL'u cars, "tlicn it. was
only rcqiiiied of dcfcu.lant to make an
oiilinaiy insi)cction for any defects dis-
oiiiililc by ordinary examination." has
liiri held to be properly refused, for
the r<a.-nn that the law requires a mas-
ter tri furnish suitable appliances,
vvlictlier they are his jiroijierty or that
'f annllicr, Ynunqhlond v, South Ciiro-
liiin if C. R. Co. (1900 60 S, C. 9, 38
S. K, 2:i2,

' In UnltUrh V, Ycie York, L. E. d
11 It. Co. I ISS.-.) 100 X, Y. 402, 3 X, E.
^'U. t.lie plainliir was held entitled to
iv.inir rin the ^nound that the <lefcit
'"iiiplaiiicd of (dea<lwoods of an unsafe
iHlUrn) was obvious, easily discover-
iiliii" by the mo-t orilinary inspection,
and (diilil have hei^n easily" remedied bv
<m\y]y nailing; or fastening' additiona'l
!^tri|.> (if woofi to the ends of the cars.
^11 a-; to ;;ive the buiiijwrs .suHicient
'M'IMi In alTord t.hc protection needed
:iiiil iniciiilcd. The ob!i.,'alion to rem-
i'l\ t!-p dan^'crous condition was also
r'-"L'ni/(.,l in f;„„^,.,>;, y. \,-,r York C
il '/. H. II. Co. I1SS9) no X Y 398 5
L. R, A. 750, 22 N. E. 397. See also

';
i
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Tlio Liisis of tlic llaliility tliiis iiiiiniscd li;is Ihtii said to Ik; tlio I'nct

that the furcij^ii car i.-< luimlliil a ml ^llitIcll ')v !

il

ic (inlci's <p

IS ccrlaiiilv not rcjian

f tlr

led 1)])lipy<'r.'' lint this ciiciinisiaii

coiiris as the cssciitiallv ditVci'ciiI iaiini;' factor in this class of ca-i -.

Sec § ItWi. iiidi', where the niaster';) orders are an elenient in all ii.c

decisions cited.

Injuries caiisec] hv defects in foreii;!! cars jircsiMit one of tli'i-i>

oases in which the lialiilily of the deliveriiiii' conipanv wmild not. Ir

conceded liy all courts. See the writer's imlc in It! |,. It. A. i>]i.
pi*

(/ ,v(i/. {('Iircliiiid, C. ('. tl- SI. I,. 11. Co. V. Jiirrii). IJiit in two jii-

risdictioii.s it has l>een held that tli<- servant may hring suit ai:iiiii i

that comiiany as well as his ,iwn eiiiijlover.'''

174. Obligation of receiving company to inspect foreign cars.—

As ali'endy st.'iled in the preceiliiin' section, eitjier of the theories uliirli

have Ih^cii entertained as to the nature and (>xtent <if the rei-eiviii'

poinpany's resj«insihility reiuU'rs it lialile for any injuries wliidi i'-

servaiils iiiav receive as a result of the existence of ahiiorinally ihni

;::erous Conditions in a forc-i^i'ii car, |ii'ovided th'ise conditions w. ic

.such as coiihl have In'cn discovered hy th(> exercise of ordinary '•rr.

See chapter x., aiile.^ The standard of duty th ixetl is deeuiiil 'j<

iiii]ioso ujxin it the <i1)lii;ation of suhjeclinin sucl <r to an exaniiiiii-

tion at least as thoroin;ii as is ohlii;atorv in t' » of its fiwn idl-

inji' stock while en route. See chaptf'r xi., a- S& ti> this doctriiii'

fininjr coinp.Tiiy. wliirh it ipquiri^s lliPiii dinvn in ('liiniti,, »( .1. R. Co. v. /{mc/'i

to ^iiifl. fioiii oiir )ilii(c to iimitlii'r on iir I
1 SS:! ) 11 111. ,\]i|). 51(!.

(lie ti\i(k< anil in tlip yard of llic lat.- "/,'//, ii/.v v. l'< iniKiilrmiin I'. '...

tci- .omiiaiiv. i:ik'nix v. ftniisiilnnnn (lS!).-i) 171 I'a. 121. :!:! All. 74.

It. r„. llS!),-i) 171 I'a. 1-Jl. :!;t Ail. 7l " I'liiiiyiilr.iiiiii I!. Co. V. .v,;.,,.',

(holding' tlic rule as lo f.ni'iu'M i;ir- to (isiltli .-..-, iiIjIh St. :!li. 1.") N. K. .V.'i:

1m" appliralilc). Ill the icccmI ca-i' of Mumi v. Suillirni I'. I{. I'n. (ls:i|, 4'!

C<ih,l;,n>iii /,'. Co. V. .l/i;;/o,//r,/i</
I

ls!tH| .Minn. lIKi, -IS N. \V. H7!l.

A. C. 2lli. (i7 1-. .1. (". P. N. S. I. 77 L. 'The niciv fad that a railroi 1 . .v,,

T. N. S. 'f'U. it \va> coiiccdi'd tliat. a pany lias no liudil. lo repair !i |..iri..'ri

coinpany uliiili was pi'iniilU'd. for its ear ilocs not ndii'Vc it of tlie duty ot in

own <iinvenieiu-i'. to tiaiil t'lc car- of an- spntiiiL' it. .1 'c/o'voi. '/'. d- >'. /'. /.' '
"

otlicr a slioit dislanic llironLdi a town v. I'ciifohl (ISlICi) 'u Kan. I IS. Ci I'.n

to a point wlicrc tlii' former eoinpaiiy 074. The dnty of a railroail idnnrn
liail n^'reed to ileliver the loail to ji to in-peet c;irs eoinini; from a cimiioi

eonsiL'lii'e was lialde for ininries eansed iiiL' line is to lie ineasnred liy wli.w il

liy del'eets ill th<' hraUi's. which a lea- oii^hl to have done after the car- wv"
sonahly eand'nl in-piM-tion would have in its posse-^sjim. and not iK'fnre. n- t!"-

disclosed. The coidro\erli'd point, was neiiliiienii' of the eonnecl iie.' lini' Int'i'ii'

the ri^'lit of recovery a;.'aiii-t the liailor llie delivery of tlie ears iMiinol !» iui

onni|)anv. See p. 114 of tlie author's piilx'd to the conipanv. llliiioi-< ('. I!,

iioir in'4(l L. R. A.. Chrrhtml. C. C. .( Co. v. Itarshnr (|!M'0'> !)4 III. App. :»>'•

St. L. /«'. Co. V. Ilrrrji (Ind.). That a liohliiifr it to he iiiiinalprial. I'it iliis

railroad cnminiiy is not an in-nr.r of ri'.i-on. whether a tian in a cuipling

the safety of a forel''ll cur Wilj laid linU was old ur reiu'iit.
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i

ill ilic iiulliiiriiics !U'o niuiniiiKiii- Th
'I'l

ili<Mt mil i] f (1 lis critoi'inii

iinlli ;it<'s tliiit. tlie iiis|K'cfi(iii rtlidiilil 1m' soiiu'lliiiii; iiinrc iIkiii a "men'

'A railioa •C>111|KIII.V ulr

f;,il iliily nut, to cxiiD-c it- ciiiiilii-.cc^ t

ii Ic- III till' iiiui-i' III l.niM^|iiirtiit lOM. Ill hi UliH

I -I bi' l< noun to

!» iiii^iiiy friiiii siiili lii'fcit* ill p.uiy. It i-< l>iit ll

till

ri'-i|!l .f II

ll Irfuiiij;ii ciiin 11- limy 111' ih-icni'i<

nii-iiiiiilili' iii-|p<'rtiii'i li-fniT -mil I'.irs

Mil' iiiliiiittcil into it.H Iniiii." Iliilliiiiuir

d I'. II. Co. V. Mdil.i „ ( isii:,
I

|.-i7 r. S.

:.'. .1'.) L. oil. tVZi. I."i Slip. (1. I!i'|i, 4111.

V;liiiiiiiiL' (I Still
I

S M.i.^ki'V. -JSii. '•'I'lic

(Ills ii-i'il liy a riiiliiiml ciMiipniiv fiiv tlir

|iiirpii.-i' of tr.iii-portiii;.' fii'iylit iiri' iip-

pliaiiri'-. as to the coiiilitioii of wtiiili

till' ro" iiaiiy invi'H a iliity to it,* cm
|i|iiyi'<' vvoikitii: upon tlu'iii. which can-

not lie fiillilhil witlioiil proper iii-pcc-

linn." McMiilhii V. f'liiiKiiic Urns. iG

Co. (ISiliil ir.M I'a. .'lis. •_•:) L. R. .\.44S,

11 .\tl. km:!. If is the duty of a lail-

iiiiiil ciiiiipaiiy to in-pcct cms inviicil hy

III- riccivcd from aiiol.licr <-ompaiiy.

wliiili tlic ciiiployi'c< of tlic former arc

rii|iiiiiil tn h.iiiilh' or ii-c. where there

i-i time anil opportunity to ilo so; ami
II will 1n' lialplc to it- employees for in

jiirie- lesiiltiiii; fioiii ilefcits ih siiili

ear< whiih nil oriliiiary iii-pection woiilil

Imve ili-iovcrcil. Jl. will not he evciiJcil

fur fiiiliire to perform that duty he<'aii-i'

.-mil 1111- are only used for a hricf time.

(i|- lurried a short di-taiu'c; nor will the

mere fact that the company is not re-

i|tiireil tji repair such defects relieve il

ficiii tlic oldi^iation to inspect. (Sylla-

hiis hv the court.) .Mcliimm, T. if- N. /'.

ff. Cn. V. I'liifohl (ISlllil 57 Kan. 14S.

4."i Pac. .')74. It is error for a trial

cfiiiit. tn hold, as matter of law, that a

tniiiiiiiaii assumes the risks arisinL'

from llie want of an inspector of fm

-

cIlmi cars. Hniiiytt v. tli-frmri-li <f /.

II. Cn. (lS!ir>) 84 lliin. ilil. Wl N. Y.

Siipp. 4.'>7. I'or a total failure to iiiaki'

an in-tiiilion the (oiiipany is only ex-

iu-imI wlicii the defect which such an iii-

-pcrlliin would have disclosed is one of

mIiIiIi the injiircd .servant had act mil

kiiiirthd'jc. or which he could easily
liaie di-covcvcd. Misuniiri ]'. It. Cn. v.

Iliih.r (IS!ilM 44 Kan. fili. 24 I'ac. Otiit.

III (rilrUlfir v. .Mixxmiri I'. U.Cn. (l,S.87t

!U \lo. 4r.«. 7 S. \V. 47ti. tlie court, in

icj.ilin;; the coiitcul ion of the defend
ant tliat it had a riirht to assume that.

tile car. liciiii,' a foici^rii one. was rca
.-"iiiihly safe and tit for the uses for
will ll il was lii'iic.' u-eil, said: "Cars
c^iiiiiTi-: frmn <-.•„> rond to another must
niccs-aiily 1m' siilijectcd to wear, and
are liahle to be rendered unfit for use

ll- liio-t

common oli-crvalion."

In liultliil, V. V. e- Villi.-. I.. /;. ,! IV,

//. Cn. ilss.->i lllll N. \. 4tii. :i .\. !•:.

:f44, the court said, as to the defendant
conipiiny: "It i« l«iund to in-pccl for-

cIlhi I'lirs jii>t as it 'voiild iii-pcit its

own cars. It owe- the duty of iii-pec-

tion as nia-icr. and i at lea-l. ic-pon-
»ihle for the coii-eipienccs of >uili de-

fects as would he di-clo-ed or discov-

ered hy ordiiiarv inspection. When car-
i-oiiic to it which liine defects visihle or
discovciahle li,\ ordinary inspection, it

iini-t cillier remedy >iich ilifcci- or rc-

fii-c to t.ike -uch cars: so miiill. at

lea-t, is due fioni it to its employees,
'I'lie eniployees can no more 1k' said to

assumi' the risks of such dcfi'cts in f'U'

ei;."! car- tliaii in cars l)clon:.>ini; to the
company. .\s to sm-li defeit.s the duty
of the company is the same as to all

cars drawn over its road. The rule iiii-

po-inj; this lespon-iliility is not an oner-
ous or inconvenient or iinprad iiahle

one. It reipiircs. ' fore a train starts

and while it is upon its passa^'c, the

Mime in-pi'ction and care as to all tlie

cars in the train." Tlie last senteiiie

hut one is quoted with iijiproval in .Inm i

v. \<ir )<./;,. V. //. ,( //. /,'. Cn. MSM7)
211 R. 1. 210. ,57 .Ml. Ill.i:!. In addition
to the ]ilirases e\|iressive of the olili:.'a-

lory character of the in-pccl inn wliiili

are used in the ahove stateincnts. the
followinj; may al-o he ipmieil: "Ordi-
n.irv in-pectiou" i l.niii\iillr <(- X.h'.Cn.
V. Uiii, 1,111 lls'.Ull !l(i lenn. 128, .).•? S,

W. lll.".ll: CiirnilhriK v. Cliinnjn. [{. I. .(•

/'. /.'. Cn. flSll.-i| .-.,-> Kan. liiio, 4(1 I'ac,

111.-): ./o»,,s V. \,ir Ynrl.-. \. II. if //. /,*,

)'n.
I

1S!)71 20 1!. 1. 210. :)7 All. lo:!:l) :

"pro)ii>r inspection' ( Ahhisnii. 7'. i(- N,

/'. A'. Cn. V. J/i/.)-,s- [ISIUI 11 C. ('. A.

4,U>, 24 T'. S. .\pp. 2'.C>. ii;i l-c,l. 7lfl:

\rii- fhli'inn if .V. /-.'. A". C v. Cliiiiriil/>

ll'MMl] 40 C. ('. A. Hi,-.. 100 Ferl. 41.->1:

"due inspection" ( Mnnii v. \n)thirn
I'. II. Co. [isoil 411 Minn. loo. 4S N. \V.

(i7!li; "reasoiiahlv careful inspection"
l.l/rm» V. \oi Ihr'ni i: U. Co. [ISOl] 4l!

Minn. lOli, 4S \. \V. ti7'." : I'dfrn, v. liiil-

Innl [IsilO] :!7 C. C. A. 1, !I4 Fed. 781).
The leci'ivini.' company is also said to he

i,-^^j-.nn-iide for sii( 1} ilcfrrts as may he

di-covercd liv "ordiiiarv care" {.McDon-
ald V. l-ilMiirg It. Co. [181)71 19 App.

^ ll
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ly foniial ono."' Tlio c.iiitnillini; Cdiicciitioii is that tlio nwiviic'
cominiiiy is nirrclv 1k>iiih1 to iii.ikc >ncli iiis]Kcti(iii iis tli<^ iiatiiiv <•{ lii,.

traiisjxirtnt;!'!! niiuirfs,'' dr. as it is also cxiircsscil. such an iiisjxcti.n

as time, phu-c, means, and r,|i|i..rtnnit,v and tlic ii'i|nircnii'nts and i \

igcncics of ooniinorif will jMTniit." Tliciv is, af(?<.rdini;lv, no . 1i

Div. 577, 40 X. Y. Siipp. CiOd: »,«./. r v.

at. f.t,ii!,i if s. h'. It. Cu. []H<.n;\ i;t7 Mo.
240. 37 S. \V. Kli: I.nuisiiUv ,( V. It.

Co. V. WitiitioiH [\s'Xi] It.') Kv. i!t!i. :;»

S. W. I; l.niii.vrillr. \. ,1. ,(•>. /,> (;,.

V. Hnlct [IS9(!1 Uti Inil. r)(i4. 4.') .\. K.

108); ()V "rcasoiiiililc care" [lUhhi \.

Prriilirr [1S!)4] 8 Tpx. Civ. Apir .->S.

27 S. \V. lOti.t; Ihnirr. T. rf /7. ir. A".

Co. V. Unlock [1807] 2.'! Colo. 4.')(!, 4S
Pnc 081) ; "hv reiu-oniilil.' «ki!l and ilil-

ippiifo" (.t^cn V. {iiiV,)! /'. It. Co.
[181I1] 7 Utah, 2.30, 2l! Pac. 207). The
exPFfise of "rpnsonnl)lo precaution"' is

required. Drnnr, T. rf Ft. W. It. Co.
V. Smock (1807) 2.1 Colo. 4.".li. 4S V.w.
681. The limit of a railroad (•o!n()Mny's

duty as to a ear reccivi'd from a re-

frigerator company is "dili^'cinr 1o
know that it is si'n'iei>;ilile." (J'Ciniiior

V. IlliiioU C. R. Co. (IHOn S:! Iowa.
105, 48 X. VV. 1002. The phrase "lii;;!,

dejirec of care" is used in some cax-s.
Indujiiapolin, B. <f ^V. It. Co. v. t'lani

nan (1875) 77 111. .305; Chinirtn, B. <(

0. R. Co. V. Arcni (1880) 8 ill. App.
133. But this expression is stronger
than is warranted by most of the au-
thorities. It is obvious that ordinary
care demands a more careful exaniijia
tion of an old or dilapidated ear than of
one in the appearance of which there is

nothing unusual. I.ouitrillr. \. A. tf

C. R. Co. V. Bates (1890) 14(i hid. .504.

45 X. E. 108.

I'cside the aT)Ove ojises the following
also re<:ognize the doctrine that., as re-

gards inspection, there is no disiiiutioii
l)etween the extent of a company's lia-

bility for its own cars and for tlie ears
of other companies. Itritnohh v, Bos-
ton d .M. R. Co. (1801) 04 Vt. GO, 24
Atl. 134; LouinriUc li .V. R. Co. v.

Rcatjnn (1800) 00 Tenn. 128. 33 S. W.
10.50; Leak v. Cnrolhin C. R. Co. ( 1S00>
124 X. C. 455, .32 S. K. 8S4; Fni, v..1/,h-

ncapolin rf St. L. R. Co. (ISS.3) 30
Minn. 231. 15 X. W. 241: Chic,,.,:,. B.
A Q. R. Co. V. .Irrn/ (1SS4) 100 111.

314; I'ciinfiylrniun R. Co. V. Snt/ilrr

(1800) .55 ()hio St.. 342. 45 X. K. 5.50;

Bender v. St. /.oiii'.v rf S. F. R. Co.
(1800) !37 Mo. 240, 37 S. W. 1.32;

I>o«i«vtUe d if. B. Co. t. Davia

Af

ilS'Ml) 01 .\Ia. 4S7. 8 So. .5.12; S,i,k
Iti.h^r (ISlMli 35 111. .\p|,. (;;ji;.

rniiicd on other groiiiids in llHOli
111. 120. 27 N. !•:. (.2; lt,.mor v. /.„„.
idmi \<,rlli if Soi'lh /,'. Cu. i \s:h] ij

La. .\nii. 0S3. l.'iHi. s So. t7S, .Sd. .>it"
Mnliir V. .Missiiiiri I'. R. ('>,. Ils:i|:

Mo. 1 15 S. W. 070; Miisiiil V. A';,/;,,,,,,./

if IK R. Co. (IS'.i;.') Ill \. ('. 4Sl', Is |.

Iv. A. S45. Id S !•:. 008; Br. null V

\;rlli,ni /'. A'. C„. (IsiHi 2 \. I) II'

13 U. 15. A. 405. 40 .\. W . 40S
; /,'„,7

roarf Co. V. .MiCloiinhiin. 3 Tex. l,:nv

Rev. 324. cited in (liilf. C. ,(• S. f. I.' (\.,

V. l)or.srit (IsSii) (It; Tex. 14S. Is .s \y
444: SI. [.oui.i. A. if T. R. Co. v. fit-
)iiini (1802) 1 Tex. Civ. App. 142 in
S. W. 1002; liilrniolifoinl if (;. V. /,".

Co. V. h'eriinn (IsiiO) 78 Tex ''Ol 'i I

R. A. 703. 14 S. W. 008: i:,l,l„ v
'/',..'

/KV (1S04) 8 Tex. Civ. App. 58. j: s.

\V. 10113: I nil, II Stork Yiinl.'i C,,. v
Hooflirhi (IS'IS) 57 \eb. 138. 77 \. W.
357: Cliirni/o if .V. ir. R. Co. v. (!illi^,,»

(1807) 72 111. App. 207; ./on, s v ,s/,„,.

(1807) 10 Ti.i. Civ. Ann. 2;iO. 41 S \V
000.

' Alrhisoii. T. if S. F. R. Co. v. 1/u. r«

(1S04I 11 r. C. A. 430, 24 V. S \i>p

205. 03 Fed. 703; fhie<i«o, SI. I,. ,( /'.

A'. C„. v. Frii (1801) 131 Ind. 31!) 2<i

X. K. OSO; l.oin.irillr, .\. .4. if C. A' <'„.

v. Hairs (1800) 140 Ind. 504. 45 \ 1"

108.

' Itooiirr V. Drlinnirr if //. Cniial Cr,.

MS04) 104 P.a. 17, 30 Atl. 2il!l.

" /.OKixt i7/c. ,V. A. if C. It. Co. v. linlri

(1800) 140 Ind. .-)04. 45 X. K. lOS; Chi-
rilrjo. St. L. if P. R. Co. v. />// (ISHU
131 Ind. 310. 28 X. E. OSO; Wnh.i^h '

Co. V. Farrell (1808) 79 111. Apji. .'.Ds.

In Alabama G. S. R. Co. v. CunuH
(ISOS) 28 C. C. \. 207. 52 T. S. .\|.|i.

442. 84 Fed. 772. the court ^.li.i:

"There is no question b\it that r.iilrnui

I'orporations should require, at Ih.ir

|K>ril. cars, tlieir coupling's and :i|ip!i-

anccs, to be reasonably inr.pc.ti. I l.y

competent acrents. and that the ordiiiiry

employee may ri'l.v on siu-li inspiTii.in;

nor that this applies to cars receive! fur

through transit from other ronii- .i»

-.veil as its own; h\it it does ii.it. f !!!'<

that what may be reasonable inspection
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ligation to institute an examination suftiuiontly niii -te and search-

inir to (liselo.se si'crot or hidilon defects, even though th*^ defects may
1k' (if such a eliaract.->r that they oimld liavc bt^en ivadily detected by

ili(^ tests employed in the shops whore rolling stock is periodically

fnr a homo cnr sliall lio ilomanded aa
:iliMH' ri'.i-oniililp fur ii fi)i(i;;ti <;ar re-

iiiMil for tliroii;.'li transit. The limp,

]il,iio. and iji'iirial n|>|ioit.iiMit,v for in-

-|i((lioii, and (lir fact tliat llic fiirci;jii

c.ir coiiii"' to Irand a< one aitiially on
tri;il. ^liowini: il-i liliic"^, all >lioiild lio

ii>n-i liii il. in viiw of tlio rapid transit

now fiiriii-lii'd liv llic railioad (Minipan

ii'H and dcni.indi'd liy llie liiisincss piil)

lie. Kvcry Iraiiiinan of ordiinnv intol-

liL'iiii'c and cxpi'iicnic knows that thcro

i- and nmsl Ijc a (Uridrd diircrcnt'O in

tlio ins|ii(tion pori-ihh' Iiclwccn the
liiim(> cars and tlic forci^rn cars on
llnouu'h triiins. and it is not inin^v

Mi'i:ililc 1') liolil tliat what noccssary

ri-!-s attend Ihi- ins|HMtion of the latter

:ir" ri-k- of ihc service. W'c aie awan-
lliiit the adjiid^'cd cases nri- not wlndly
litli lis on the matter of the inspection

n •il of foici;,'!! throinxli cars, lint,

mil.' ;he Supicine Court of the T'niled
siiiics -]\M ..pcik to the contrary, we
iiiu-t liold with tho-e cases wliie.li rei'O^f-

iii?o llie actual situation,—the aitiial

Miy liie hiisiness ii and niu-t he carried

"11 if c;inicd on at all.--rathe.- than
uji'i tlio-c cases which tenil to make the
r;iilii»:id coiiijianics ah^oliite insurers
:iu'iiM-t all the ri^ks of a well known
chiiiLrcroiis eiii|i!oyiiicnt."

Ill I'iihiiiil.^i.ii V. liirnt Fn.<tir>i If.

r„. (is;.-,) 1,. 1!. in r. p. 4sn. ;!:i l. t.
\. S iJS. Ijcveiscd in (1>^7I1) L. R. 1

C. P. Div, Ml. :i,-i T,. T. N. S. ,1.->1. 24
Wcik. T!ep. !l(i7. the duty of a railway
('it!iil';ii)y to in-fw'ct forciirn <Mrs was e\-

liaii-tivcly discii-»ed. The pin int. ilT was
a p.is-viiL;i'r. and. striitly speakin?. the
c;i-i- i!<ic> not fall williin the ^c-oim" of
tfic pri'-ciit ticatise. liiit tlie facts were
-iicl; as to make (,he (h'ci^ion quite ap-
pli' ilile in the iire-i^nt cniincctioii. Tn
lii-i opjiiinn. delivered in the i-ourt of
iipiKMl MSTtl) T.. T{. 1 r. P. niv. .Tt-2.

">-<
1.. T. N, S. .!.-.!

, 24 Week. Itep. !ll)7.

'—"I. M. T^.. snid: ".\ coal truck Iie-

Inti'.'iiivr to the liiriiiinL'liani Wajron Com-
iiiiiiy. hut whicli had hcen let to a col-
liri'. coiiip:niy. cinie on to th<' ilifi'ml-
;"'ls" line lit Peterlioroufrh. The de-
f'liliiil- are conipeHed by statute to
forward forei.fn tialUc, i\ <"., tlivou.di

Irallic. fioiii other lines. It seems to me
that the railwiy company are Ixiund to

take reasonable onrc to ascertain that
trucks helon<;i!i<; to other companies and
persons so eoniiiif,' on their line are in
such a s.tnl.e as to travel safely. They
must, therefore, use due dilij.'ence in the
examiiialion of sui-h trucks, and tho
question is wliethcr, on the facts in thin
ease, tliat olilijjation was discliar;red."
,\s to this <|ii<stlon the evidence was suh-

staiiti.illy this: .\t l'cterlioroii;.'h there
are, every week, a very <rreat niimticr of
trinks sent nlon^ the defendants' line
from other lines. They are suhject to
a "cursory"' examination which is not
of a very minute character, but such as
is usually jiiven in such cases, and jjen-

erally found sufticient. Tiy these usual
prc<'a 111 ions two dcfi'cl.s were dis<'overed.

one iK'inj; that a spring had lost its

eanilHT. and the other a crack in the
w(H)dwork, which was not so material.
It lieinsr inconvenient to unload the
truck, williout which the latter defect
ooiild not 1h' remedied, and as it

did not interfere with the safety of the
truck, it was left, but the spring was
repaired at the owner's .shop near by,
and. on its return to the defendants,
their servant ascertained that the re-

pair had lieen done, and examined the
truck in the usual way, to see that there
was no other defect. It was then sent
on. and itie aciiilcnt occurred throufth a
defect in no way i^onnccted with the two
def^l^.s previously mentioned, viz., a de-

fect in the axle, which mi^zht have been
discovered by a siiniciently minute ex-

amination, .lessel, M. I?., .said: "We
must look to what is reasonable, in ref-

eiciKi' to the exi^'cndes of the case. The
comjiany cannot slop all foreign trucks
and empty them for the purposes of a
minute examination. If they were en-
titled to do so, it would practically de-
stroy the riirlit given by statute to other
companies of having the through traflfif!

forwarded, and give a monopoly to the
com)iany itsijf. The suggestion that
they should do tliis is too absurd to hear
ilisciission. It cannot be said that it is

olilig.itory on the cotiipany so to treat
the foreign trucks as to destroy the very
oliject for which they were sent on to
tlio line, »** fi^r the purposes of
through trairic. There must he some
reasonable limit to the amount of exam-

I

!'
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ovcrlumlcd." roiiipiirc S§ ItiJ, Hi;!, ,ni{c. Still less is it iiiciin

iiIMHi the r(c<'i\ iiii; coiiipaiiv to iv[K'at tlio tests wliicli arc iirn]i(r

iiialicin riM|iiiiiil. ami tlic <iiti-taiiti:il |iii-liiii«irin nf llic faciv
i|iir»lii>ii Ha~ wlii'l liir till Ic of ('\- really im i|ii>'^l inn (if repair at II

aMiliialion ailH|ileil liy tlie eMiiip.iiiy uaH tlmi ~laliiin. nllier 1l

Iea~(inaM\
liciii wlietiM'

feml iiitM 1.1 examine tlie axle Iiy sirap-
iiii; nil' tlie (lilt and iMiiintely Iddkiii;.' at

it. -d iiiiiiiitcly a< (o eiiaiile tlieiii lo
M'e I lie eraek.—anil so lo |irevent, or
ieMie(ly llie nii-eliirf. the jury an-weicd
"\(i." 'I'd t!ie (ine-tidii wlietliei- it lie

lanc their (Inly so to do upon di^cover-
iii^r llie ol.lier (lef((|s. I.la- jury an-
swered: "It was their duly to reipiire

fi'oiii the I'.irniiii^'liiiin Wiil'oii Com-
pany some ili^tiiict assurance that it

had heeii thoKin'jlilv examined and re-

paired." lint Ic—(d. M. I!., said: "If
ihc defects (liscdxered were sinli as
(MiLrht. reasonaldy to induce a jier-on of
expelieiieo to think lh:it some other de-
fect cxi-lcd. or wa- likely to exist, then
llicic would 1h' :i (Inly to examine fur-
ther: lint if (.he defects discoveiiMl hid
no prdliahlc connect inn with any other
undi-divercd (h feet, then I see 'no rea-
-on why :iny further or other exainiiia-
tion shiinld he made. Ndw. I read the
api-wer of the jury to (lie third pie-tioii
as inea'iiiijr .

."
. that the defend-

ants ou;;;lit to liave inipiircd. I'nt there
was no evidence on which they were en-
titled to lind thit such a d;iiv exi~t.ed,

or that, it had hecii ne^'lected. . . .

If it was the d. fendiint-' duty lo in-

ipiire, it could only 1h' lieeanse I'hey were
tionnd to s:iti-iy t.hemsidvc- of the III-

nes- of the tiiicks. and. if -o hoimd.
they c.iiild not c\-iiera(e tlicm-elves hy
nieie iiepiiry of tlic w:iL;on cotniciiiy. If
it liad lieen proM'd that they i(di('(l on
mere iiKpiiry. I am not sure that, inij;!it

not. /.( / \c. he evidence of ne'_'li^r,.ii(.,., [

do not think we onu:'>l to yivc an\ cf
feet lo this li:(liie.' of the jury, ajid the
ca-e for the pi, lint ill' therefore fails.

'I'he jud^Mneiit must, therefore, lie re-

versed." The eouil of cdninion jdeas
liad t,;ikon the pii-ilion that, under the
< il( nmslances. there had hecn a want of
riM-omihle ciire on the def.-ndants' part
in not. liniperly .nerliauliiiL' and re-

pairing' the car wliicli had liccii fdund
defcclivc. tlie a-sinnpfion app:irent ly lie-

iUfl th:it the c:i-e w.is one in which pm-
vision should have Iicen made for f.'eii-

rr.il n'p:iir,s. Thi- tiicoiy. a- v\a-
poiidcil out hy Midli-h. 1.. .1., in the
court of ajipcal, was hasod on a niisap-

ith

x.iniinat I..I1.
t,i-f K lory." 'I'd the ipies- the dch.ls which II

I it was tlie duty df the de- iietiiallv made. Ii.id (lis( lo-ed.

"Ciit'llhl, V. \rir >„,/,. /,. /.'. ,1 II /,

Cf,. (Is.x.-)) Iiio \. Y. lilJ. ;! \, i: :;i(:

^liilridfir V, .l//,v.\(mri /', I', t'u. (!-»;

!l-t .\lo. 4ll.>*, 7 S. W. 47(i Wiihayh /,' (

V. Iiiinll I I Sirs I 7!» 111. .\pp ,,(,>

l.iillillillr if \. /,'. Co. V. Ilillilir
I
v.,

Ill Ky. 1.. Ilcp. sil. .10 S. \V. :i!i:i
i,

feet in handle of lever on hand la; ..iuli

not have liecn ili-covere(l with. ml re

moving' Uie li:in.|le frntn the so. k.i >,

A judirment for the plaintilV will 1,,

rever-ed where it rests upon a si«.iil

lindinj; that, upon inspection mil. ;i'

dill'erent times and in dilTerenl
i
Ih,..

no defect, was discovered in the l.rik

-tall' of a fondu'n our, from win. !i t!i,.

phiintiU's injury resulted, atcl tint

isnell defi.<-t> as exi-ted could ti..i h.n

heen disKivered without tHikiic,' li,

hrake stall' off (ho e.ir and strikiiiu' i'

with !i Inimmer. ('Iiifiir/d. SI. I ,f /'

//. >„. V Frii (ISDll i;!l Ind. :!lli. J.

.\, K. ihSII. An in-lrnct,ion to il if,,.

I hat tlie defendant was "iKit li..iiii.| tn

(c-t its safety ((lie safc(,\ df a (,Tt,iiii

fin-eifrn v.tr]. linf mijiht, liave pi.-ini:."!

that it wii.s in good eondition if it it

ijuired oloso inspection to determine !li;it

it was not in pood pomlition." i- :ii

Jiropriate oidy to a ease in which tli.. ,|..

fei-t, was latent, and not discovcriiM.. Iv

ordinary inspection. .\ re(|ne«l l".>r sikii

an instruction is therefore ri'j-liilv r.-

fused where the defendant has liik.'n th.'

^'roinid that the dr.nvhe.id wlii.li in-

jnred tlie jdaintilT w:is so hiiit.i.d dti

the outside as to indie:ite its .l.i'.rtiw

condilidii. while the eondiictor-
incoitiiiiL' and suhsiitnled crews l„

mil thiit they were aware of tlic

l.llllinlilll- if- V. f{. Cti. V, /.'. 'l./.lll lIslH'.l

Oil I'eiin. lis. XA S. W, lO.-iil.

In liiilliiii V. Chill, q,,. 1/. if .s' r. 11.

C.,. (1SS1>1 :-)4 Wis. •J,-,7. 41 \ln, K.-p,

;!l._ll N, \V. .->,-.n. it was hehl i'mI tlic

plaintiir could not recover fc.- iciiiri.-

causcd hy the piviiij; way (if a i.i-ail nf

:i ladder. In the majority opinion t':i"

sod.iy. d.. s;iid. in rcjard to the .l.fivt:

"It was (li-covcr:ihlc hv takiiiL' "it thi"

h(dls and lookivu' lK'n(':ith the -lits nr

lounds. So. the su'Iiciei'c\ of lii.- !•'-.

as to length as well as -i,-e. nii-lii li.ivc

leen detcriniiiod by the appli.atinn of

cf t!

ill: ;ii-

.l.f.Tt.
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tl-r 1 ill tlip <irii.'iiiiil const nii-ii'iii of ilic cur. Ft iniiy nssnnio tlial

it llic car wliicli ii|i|)(Mr, ii|iiiii nriliiiiirv •Niiiniiiiiticiii, to 1m«larl.-

coiulltioii lire 111 siicli c<iii(litiiiii.' Tl ic rcccivtii!.

Acr, irt not |>rotcci((| if n rcji^-iiKiMi' iiisjKction, us tlu' [ilir;

>iii|i:iiiy,

IliAVl

(.pliiiiinlv iiiiiItT <\ I •ll cil-c-. Would li;i\c (iiscliKcd coiKJiljoils

wliicli woiiiil iia\i' imliiMlx ij the jn'olialilc cxi-tcncc ot' a coiiccaiccj dc-

iV.-t..'^

As rcijards tlic rc.--|iccii\c pi'iviiiccs of tin- - iiirt aii'I jiirv in dii^'i--

riiiiiiiij;' llic ^llllici<ncv o| tin- iii>|icction, tin- mineral rule is that a

c'ln't caiiiiot iiiidcri:ikc to sav, as a matter <.f law. wlien. wiiere, and

li.AV c.f'<'ii a foreiun car >liall Ke in>|M'cteil li_\ a railroad coniiianv', or

lliat it sllollM not. lia\e |pe<ll ili^|;ected at >oliie lime wlljli' the car was

under the comiiaiiv's control.'' hut <'vid<'nce that the car in i|iie~tioii

II liiMW wciclil, nr liv :i -.(niiiu' umii or l.rilhi lli r (Iss.")) ;i ( Kaii. Iljii, S I';m-.

Miiiii' riiiiiMiiii' wiclii liili;: I lie ^iiTiir. A-- III.

-Milling: tliiil Ml >iicli li-t >lioiiM li.iM' l.',i,isiill,. \. I. ,f- r. /,'. f„. V.

l»iii ;i|i|i!ic'l. the i|iii-l iiiii-i vvnuM ic lliilis (Isiliii 14<i liid. .")(U, 4.") N. K.
iiNiiii. »lic'ii. Iiy wlioin. mill lii>v\ fri' IMS. A icich iiii; i'iiiii|Miiy i- i'nlit!i'il

i|niiitly'.' If |ini|rilv Ic-lcd liy tile iii:in to the U'lirlll. (if Ilic |iri'~iiiii|>! imi tliit

iif;ii tiller. tliiMi i< it In In' n|ii'Mlril liy -ii'li i-.ir IlhI I ii |irM|icrly ciiii-lnnliMl

tlic piMili.i-rr mill cwryniii' wlm ii~im of -uit,ili|i> iiiiilrriil. iiml ImiI |i;i>.rc!

llic -:iinr'.' .\ihl. if -11. -Ii.'ll 111' l;ii Ik'- till- ill |iiM I inn nf -iiiiii'iiiii' (if iinli i.iiy

yniiil oriliiiiny ii-|>(il imi while iit re-l -kill in ..ii(!i niitlei-. ^iml h;i- ica-on-
III ill ii»i'. Ill tl Mclll of iiliniiikin;.' ulilv lil Iit the ii-r tn wliiih it. wn- dc-
wliiit li;i-i iilrciiily liccii nnidc? 'riicic i- Vdlcil » licii mi iniiv c I. Ituhli'in v.

niifli |iiii|irii-ty in llic l.nv •\iii-tiii,' i'liin:.!,,. II. I. ,( /'. /,". („. ilsrui :,i\

rlL'id ti-l.- tl) the dilt'iiciil parts in tlic luu.i. ilsii. -riif i-m,. in In. rsn, i-i-cl is

lii-l in-laiiii' and «liili' a car i- in llic iinl ~iicli a- "mild icjiiirc tli mipany
)iiinr<~ of niannfacliirc whiili would lie iccci\ in;; ilic car to tc-t llic -licii^'lli of
iiii|ii.iiiii,dilc. if not iiiijio— ililc. to re- the iiiclnl or llic material nut nf uhich
)»Mt cMiy time a loaded car pa-MMl il wa~ eoii-lriirteil. or to make thil i iu^id

fniiii one railway eoni|i.iiiy to another, cv.iniinalinn into (he car'- cniidiiinii us
. . . Ma.\ lint the eoiii|Miiy so rciciv- loiild only he ariivcd al, li\ actual te-l-:
\\vi -lull lioilcil car. and without. iK'inu' Iml the laic nin-t Ix- al Ica-I an nnli-
iliiUL'cal'lc » ith nci.di,L'e'iic. a— nine t hat niuy in-|iiciion liy one c ..iii|iclciii In
iill |iiri- nf siiili car which a|j[icar to lie know wlictlicr nr iint the car i- in a -ifc
in L:"ud innilitinii .-iie in -in li cnmlilinii? cniidilinii for tran-iiortat ion. ami can he
I- t!'c l,i« -o cvactiiiL' a- tn the nian.i'.'e lianllcil liy a -iilior.lin He who wiM e\-
iiiciit nf i.iilinad trains as tn ini|iiile crei- diiiiry caic willimil da e.-cr."

iicL'liL'iiHc in tint ili-rovciin,' what or- /.niiiviiY/e ,( \. /,'. f,,, v. W ,lhnii\s
iliiniry c;uc wmild fail to detect?" The ( I sn:j i

!i.-) Ky. |:i!i, -jj s. W. |.

"liicilinii In the view taken liy the mn- ' l/i.w,,,,,,. /i .
,|. /. /,'. r<,. v, rhmii-

jiaily nf the cniMl wa-. a- Taylnr. .1.. 'c /'v (IsHTi 17 'lex. Civ. .\|.|i. 4s7, -i:i

I''i!i'"l nut in a len^illiv di'--cnl iie.- S W. lO'.ill, lin!i|in„' t liat the li;.-t nf the
|'l''"i"". lii'i' till' e^^M'iilial (|iie-lioii c i lniiiL' M-iIed wa- no e\i-a-c for f.iil-

nally \\a- whellicr the tri.il jinlu'c was ii, to c\amine it on the in-idc. them
Willi, 11 tec! ill dciiiliPLr. a- a niatter of lieiir;; indieatiniis nn ll iit-iile that
111", til, It a icaMieal.ly cuefid iii-nc.' a ladder wa- ilefM!i\": eiliiiL; /("/•
li.ill Unahl nut line di-clnM-d the de- Htii,,,-r ,1- /'. /,'. Co. v. U.irt.ii ||S!I4)
fill He i(ci-j,lcicd tliat. a- tie evi- l."i7 C. S. 7-'. .'Ill I., ed. IIJI. 1 .'i .•Sii|i. Ct.
'l'"!'' -' 1. it ci'iild not lie alliniiel liy Ke]!. 4:il,

II Miiiit i,f review 111 It. thi- riiliie,' w.i- ' Hniiin v. rlii,„,i,,. /,'. /. ,f /'. R. Ci,.
fiiMirt. |1ic jivin-iple- laid down in (1>--IM ."i!! I.e...... .V.i.-,. :{!! \,,i Hep ^4:!,
tile nliillinll nf tile inainlity Here l.p- Ii .\. W . ."1. .\- In hnw ofiell in-pecl,inn
proved ill .Ik/tiAoii, r. if S. t\ It. Co. V. should l.t; made, sou, generally, i Ijl},

! I
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was duly in(:iK'cl('(l at a n-giilar insjjoptiiig station n sliort time Ik :, i,-

the acciilciit is rcgardod us coticlusivoly lu-gativiiii,' the infcrfi... .

:

culi>jiliiliiy.''^ ,\(ir can the plaiiiiifT n'civcr for injuries caiin ,1 i,

a defective fnrcigii car, iinlf!>s lioutTtTs si>niefviiU.'iict> tending tn -li.,v,

that the delVct might havo been discovered by tiie exercise of oniin;;i<

care."

Some unsuccessful attempts luive been made to exclude frnni tl,

operation of thi> general i(rinci|)le wiiich reiiuiros inspection. i|,.,-.

oa.ses in wliidi tiic cars are iiiintjled for a very brief period at one ii:ir-

ticular poiiit.'-

ante. If. iit. tlio tiiiip the oyctinlt in n. porisnl from nil 'liity of limkiii.' :ifi,r

lifiiUe Bl.:ir ;.'iviM wav. Ilic <ar li:is iiiii (lie coiulitidn of llic lar^s l).v il ii-r.|. n i

siii'li a -ilioit ili-taiici- fM)ni tin' phiii' nf may, «itli icini|il<'ti" li'iral inipiiiiit.\ v,,:

the In-l in-|ic(l,ion tliat a iIoiiIjI. aii-cs mit its i-iiipldycc-i to ttie rixk ^ui-i'.;

wliftliiT tlir iii-piition was iiiailc witli fmm its iii'L'Irrt nf duty. . . . I

diif care, tlial i|iu'Htioii sliortlil lie lift to ar^'iiiiint «an(,M fniimlalion in ni-i m

the jiiiy. .s7/if(/i/ v. ('Iiicnijo. M. it ,S7, ami is uiiiiiiiimrtcil by any anl.iin|ii\

/'. It. Co. (1S!)3) 5.') Minn. 3."i7, ."i7 N. In na-nn. lircjui^o. na" tlir "iliily i.f ih,

W. Un. (dinpaiiy to u-c ira-onaMo dilit;' im' t

"fhirnw, if I. l{. Co. V. /"/(((M ISS.'t) fnrni>li ~afi' appliami's i^ cvit i n -.
i

•

14 111. .\pp. ;i4l!. anil applii's to its ontiip hii^iii,--. ii j.

" f'ric) iW//. / \ V. Chieniin. P. I. if /'. A'. Inyond reason to nltciiipt. hy a pir.'i

Co. (ls;).")i ."),'i Kan. tilMl, 40 I'ac. !>1.'>. aii>iliary ilislinction, to taki' .1 |i,iiii'

In lii« aru'ninciit in this oix'. poun-rl idar pail, of the liiisinr<< of tin. i .imj,,,.,!

for llif [daiiililT ritcd (liiHtrir v. .Miiiiiv out. of lla' opir.ition of tlic ^'I'nihil ml.
C. n. Co. (iss'.li SI M... ->:•>. IS Atl. ami tlicr.Iiy to exempt it. as to till. l,ii.i

2li."i. as temiin'.,' to <'^talili<li the ])ropo-i- iie~s mi .separated, from any oliliuMtini;

lion tliat. if a ear with defei-t,i\(' appli- to oli-er\e rea-onaUle jireeaiit Imh, i,

allies is t-iken into a train, and an in fiiini-ii appliaiiees whii h are in l-"!

jury to an employee result- fioni it. tin- eondition. Indeed, the aiL'iiiiniil I..

company «ill lii> lialile without proof of wliieli the pro|ii)-il Ion is «iippnrii,| j.

notice of the defeit. or its einiiv.ileiiL self destructive. sine<> it admits ili. .m
B\it the court did not tliitd; that ease eral duly of tlip employer jii-l -t.i', i

would U'ar sucli a ponslnii tion. for the and all'ords no rea-oii wliatiM-r im t •

drawhar am! humpers of i,he ear which distinction Iiy which it is soii'_'lil I'l!,.

was the in~ti iinieiit. of the injory had the ca-e in jiand out of it- oim i.iii.i!i
'

iM'cn liiiikcn oil' hcfore the casualty (•oni- In i:il.iii,v v. I'finiynlnniia II. r... Isi,'.

plained of. and this was a patent de- 171 I'a. 121, :!."> Atl, 74, it was 1 niiiini '

feet, of which the railroad comp.my was that the rule wliicli make- a VMilrnt!

lionnd to take notice. company re>piiii-ili|c to its nrplcnr..

"In T'j-iis if /', It. Co. V. .\r'-hilinl4 for the condition of the ears il iiMii..

(ISIiCi 21 ('. C, .\, .'i20, 41 V. S. .\ii|i, for tran-|iorlal ion over its „.m\ \m-
.'i(;7. 7."> Ked. sn2, Allirmed in (ISllS) 170 was not applicilde in reL'aiil toin-
f, S. I'ill."), 42 I., ed, llSS. IS Slip, Ct, which it rri|iiires l.liem to -liifi fii.'n .

I!ep. 777. it was held that the amount, place to annlher on tlie ti.iil,- iiii.l i:;

of care rcipiiicd of a railmid lompany the yard of a ship|H'r, 'I'liis ri.iis Mii.'i

in in>pccl iiiu' cars switched from other did not prevail, the ciniil -.nin':

roads, to 1h' merely loaded and retiirneil, "They are as clearly in it- smirr in i>

is not le-s than tli.it as </> lars to In- latter case as in the former: ili.iru"'-.

cent out upon its own road. In r\- is of the same nature in one i;'-i'."i-ai

pres>in!» its approval of the trial the other, and the ri-ks attcihi'i'i,' it an

jiid're's refusal to trive an instniclii'ii to the same. No siilticiciit iii-nii :ii'i«,.i-

the oiiiitr.iiy elTiit, the Snpr.'iiie Coiirt for di-criniinat.in;; het ween the liililiM

said: "The proposition is that, where a of ;i r:iilro,iil iDnijianv fur in: irii- in

car is rei'civid hy :i railro:id only fir tlie its (midoyecs in h:imili''L' ii|'":i ii- " "i

pnrpo-e of I.eiiiL' locally handled, the line the ruirs of aiiull.cr 1 .. r ili" 1

railway, as to such local biiLiincss. is Jis- which arc 'faulty in const rii 'inn or
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The receiving company cannot n-lii'vo itself from its obligations

itract witii the CDnipaiiy which osvn.s the ears,

ro-

to its cnijiloyet's by

under whii-h eai'h company is Ixnuul to ko-p its own cars in g<jod
13

jKiir, oven ttioiign such contract is known to the senant.

As to the inspection of loads on foivign cars, see chapters xv., and
sxxii. D, post.

175. Manner in which foreigrn cart are constructed; how far a source

of liability.— Tlu-m is no dilTercnce of opinion with regard to the cor-

nrtiiess of any of the abstract principles which have Ix'cn relied ujyin

by the courts in doteriiiining the extent of a receiving company's lia-

bility for iiijiirii* irceived by its servants in handling for<>ign cars

iif a (lilTerent cot. .truetion from its own. I>nt, o'lisidcred as decisinns

v.itli regard to the ajx^citic facts inv(dved, the cases on this subject are

not altngether hannonions.

In far the larger number of thost* rei)orted, the servant's right of

rociivery has been denied. The reason most commonly assigned for

this conclusion is that the risk of handling such a car is one of thcisf;

wiiicli are dl.viously incident to the work of a railway servant. From
this standiHiint the doctrine may be regjirded as an api>!icatio!i either

of the iiririciple that negligence cannot Ik* predieat(>d of the exposure

of a servant to a risk which he appn-ciates (see chapter vii., anli'),

or of the princi|>!e that the servant is conclusively pre.-iimed to have
agreed not to claim comiK-nsation for any injuries resulting from haz-

ards which he appreciates (.sw chapter xvii., post). In their judg-

ments the cotirts sometimes seem to waver between these two concf|>

tiims; but from the language utcd in nearly all of them it is quite

iniiiiifest that the risk of handling foreign cars of the particular con-

struction shown was regarded not merely as an obvious on<>, l)ut

alnii as an onliiiary or normal one. In the ultimate analysis, there-

f'lre. these cms<>s must l>o regiinled as belonging to that class which is

concei-ned with ordinary risks which a servant of mature years and

dantrirniixty out of rrpnir;" nnilit«lia- sliifliiis tlii'iii. Hut. Imvin'i done iho
liilily t.o tliciii fi)r iniuric* in iKonllini; work, it i-i rc^pon-ililc to iis iMiipIcnco^
Mi.h ciir-j. |,y its oidiT. rlscwliirc. It, for iiiimiis railed )>v tlic un-.ifi' i^on-
i^ ncit tlio owncr.-liip of tin- (Mrs or of ilition of llic hit* they wrrc rrrpiirfd to
tlio lir,,. on uliidi tlicy iirt- niovcil tliat li:inil!('." Tlint llic cjirs ;irc only nscd
nii|'ii-(.i tlip liiil.illly upon tlic coMipam. liy tlio rocoivini; (niiij):iMy for a xliort
l"t ii is i.lip h;in(!ling or sliifiinf.' i>f time, or (;;Mric<l a sliort'di-t.inco. will
'.'"'"' ''>• its ordors. . . . 'llio do- not, rolifvp if of its diitv to its pin-
liri lint, coinimiiy wn^ not honnd to shift, ploy(..~i of in«pi<tinK such oars, was also
'' I" in tlio yard of tho nlinin^' coni- laid d(.\vn in .Wi/i/.s.-ii. T. rf S. /'. J{.
I'liiy uiilroiit a previous inspection of Cn. v. I'ciifold (ISitti) 57 Knn. 148, 45
""111. If Mic latter rcfMsod to allow nn I'ac. ."iTl.

I'l-I'i ticin tlic former coidil have prop- " Cliif.ui,,. II. <f- Q. R. Co. v. Avery
eil| Ueclmcd to engage in the work of (18S4j 1U9 ill. 314.

Ill
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iivcriiyc iiitclllp'iii'*' is Im'IiihI i<> iinclcfxliiiiil. nml imt to tliat cLi-^

wliicli is (MiinTiirii witii <'\tra(>r<liiiiirv li-ks, liis kiii>\vlcilj;<! of wliirl,

iiiiisl In- csliiiili-lird \\\ |Ki>itiv<' ('\ iiljiii-*' i«-ror<' ills artinii is hariil.'

Tln' rtiisMii thus rclinl ii|ii>ii plainlv (Ma.-rs to U- o]M'rati\(', \\u\\\ ,i|-

wImt)' tile servant dms Mill miilci'-taiiij the iImii^<t iiiciilriit, to lianiiii j

tlic (litTiTitit |>ailiiMs .f rars. I'mlcr mh'Ii cii'iMiiii-iaiuTs, Iici.Imiv,

llu' ri'crix iim coiMiiiiiix is jrcltj liaKlf eillicr on tlic p'licral ;fonii(l c \.

|>laini(i ill j^ .">S, aiilf, ur <>ii the ni-uiiinl of a iircacli of tlic s|Mriii,.

tiiitv to ^'ivc tliO servant |irc>|iiT iiisi nietion.- Si'c diaiiU'r .wi.. / '

Another reasi'ii wliidi lias lieeii |Mit fcirwiird in some of the •]••]

sions as lieinir fatal U> the '•ervaiit's elaiiii fnr daiiiaiics is thai n. -;;

peiui' caniiot Ix' |iredieated of i'»eei\iii^ ami fnrw .udiny; a f"ii i:;',

car, inerelv on 'he i;riiiind that it is n .i emistriM'ted with the >;ii,.-

jxissilile apiiliaiu'es, or a|i|iliaiic<'.s of th(> latest and ninst iiii|i|- ,,,i

'In hi.hi: V. }tr\ill,i (IH't.'H 117 t^ v. SI. foul. V. ,1- M. /,' f'„, M^v;. :,

S. -.MS. ;t: I,, nl, I.VI. 1.1 Slip. Ct., I!.'|«. M(< i.iiy. .>74. IH IVd. UsJ i .li,-,.,,,; ,r

•J!tS, uliirr il servant wa< liilil iiii ililc ilraw licnli i ; Tnh 'In, If. ct- \l . I! i.\
t(i ic>i<)V4T for iiii iiijiirv laiiMil l)\- a /(/<iiA- (ISTSi ss III. Ili i iiiiiplin...;

cicailwiiiil i)f iiMii^iial liM:;lli. Ilic niiirt. )p:ii-« iif ililliiciil liii;;lils. Iiiini|i>i. .,ii

(UmIIii;; with '111' (11111111111111 (if the plain- f(iri'ij,'ii cai". ikiiic (in dcf.ml mi'.
liirt.liat IKIIIC (if lii» ciiipIiAir't (ill « liad 'riinnnis v. l/iv.siwni /'. A', fi,. il>'i|

tlii'-c (Icadwdiid-. -aid; " liia-iiiiK li in lll'.l .\lii. |S7. IS .S. W. JISII i p. iili,,i

111' liad ill fait m'cii and <'<iiipl('il rari paltrrn iif ('(iii|ilin^'-' i : and the ImIiha

like till' iincH Hull raii-cj the accident, in^' ca-cs. in wliiili t.lic fmci-n . n.

iiiid that iniiic tlian mice, and a-* tin* wcic cipiippcd »illi diiiililc Iiiiiii|k:. cir

(IcadwiHiiU well- iilivimis to aiiviiiu' at- ileadwiHidi. Iliirc lieiiii; i!(inc mi .| i :

li'liiplin;.' In inakc (lie c(iil|iliii^r. and Ilic ant's mvii c.ii«: lliillnii'nii v, 1/ ; r,i

dan;.'ci- fiinii lluiii apparent, il iiiii-l Ik' C. II. I'n. ( I ss:| ) ."i| .\|ic|ii 'M. 17 \ih

laid tliat it «ai iinc iif t lie ri-ks wliicli l!cp. .'iliH. Hi \. \V. (l.'U : .l/iV/i/,/.,,, r ;,'

III' asxiii I ill ciiteiinj: iipdii till' -iTvicc. *'n. V. Sniilhsnii (Issll 4."i .\li.li. J!j.

A lailiii.id c(iin|iaii.v i- ;.'iiilt\ iif mi iiei;- 7 .V. \\. 7!il: Snilhiin I', h'. ',,. \.

licence in rcccivin;; iiiln its .\ard-. and Hlnl.r (|s!i|i 11 C. (
', .\. ji:). -jr |

»•

p.i-siii;> over it- line. (•.ir-i--fici;jlit er .\p|i. IIMI. li:! Kcd. 4.'i; l.nuisnlU d \ /,',

pa-ncnp'l—dillcicnt fKuii IIki-c it. it- I'n. \. Iluhiml (1!S!I2| IMi .\la. i;.'i;. I» I.

M'lf. (iwii- and ii-c-". It is iKit piclcndcd U. A. 2illl. II So, Ii(i7
; Kiiltliim \. ri,,

lliat tlic-t' cars were out of lep.iii ur in rvii;'). A'. /. if /' U. f'o, i Is7iii ."iii |,, i .

n dcfcctivi- coiidit ion. lull -imply llial. ilSd: hilli/v. 'nil (Iss.'ii ii:i \\ i- oH?.

tlicv were <(in>tiiict(d dill'ciciil ly fidiii ,"i.'t .\iii. licp. . -j;! X, U . s'.iu
|

the Walia-li cars, in ilj,it llicy jiad lilp.'- of iiin i lei^'lil ovcrlap|.. d. ;n.|

(l(iilli)i' dcadudod- or liiimpcr- of nil- -er\aiit w aii^.dit licluccii tin- |i:,ii-

il-iial IcML'tli to prolis'l, till' dravtliars. form of ii ilioosc and tlic end d' i In-

I'lUl. all tlii- was olivioii- to even a pa-s- foicifrn <ar> : ('Uiniiiii, It. tf (,< /, '

iii<; j.'l.iiiic, and Ilic li-k uliidi tlicic v. Ciirlis (1S)I7) ."il Ndi. 44J. 7 i \ W
was ill coiipliin; -ill 11 cars wa- ap]iaioiit, Al; I iiiHiuiiiiiiilix. II. d- U . /.' '" \.

It rcijiiiicd no special -kill or kiKHvlcd;.'!' h'l'iiiiiinii (IS7,')| 77 111, :ai-"i ril!<

tr> detect it. Tile inlci\ciicr w.is no lioy, deaduiiod-i.
placed liy I lie employer in a po-ilioii of -^ ri;e lallcr •rroiind was rdiid on Iv

iindi-clo-cd daii;.'('r. Imt a iiiat.ure Man, the plaiiililV in llliiuns r. /,' r., \

doiii'i tlie ordinary work wliicli lie liad I'lin lisii.-ii 7'J .Mi-s. MiJ, Is <.i ll'i.

<'ii;.'iii;c(l to do, and wlio-e ri-ks in tlii- and M iiliii/dii ('. A'. Ci.. v, .s. /'.,.
i

respect were olivioiis to anyone, ruder i Issl i 4.'i .Midi. 'JIJ. 7 N. W. '''\- I'l'

those . irciini-tanees he as-iimed tlie li-k in iJie -ccoii.l cm-c tlie oldiLMi i.ci ii. i:i

of sc an accident, as tins, and no iic;r -iriict, was denied to I'.vi.st iiihlcr iiic ' n'-

lijreiK ejin lie iiii|iiit('d to the employ enm-tances.

cr." To the same elicit, .see \\'<i<iilii<,i Ik
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|.nii.rh.^ I'.iif it lius ulrcii.Iv Im-.mi |».iiit<-.i ..nt ( jj ;!rt, nitfr) llmt, t.lio

l.iinciplc tliiis nlicl ii|».ii lA hiisnl rs-ciiii;i||y iipmi ilic .sen .Hit's pro-
-.1111. .1 .•n|ri|ir.lirll.-»i..Il ailii l'CCC|,|,nir,. ,,(' ||„' Iki/mi-.I- iliri,|..ilt tu llio

II-. n|' ilic iiifci-i..r kiii-l ..f ii|i|.liiiii.'<-. It ,.;iii li.ii.iK U. ,,ii,|, tlinv-
t. IV, tliiit tlic ri;;lil.s <if ilic ].!iiii(- iirc, in ^ |. nj,..,! j„,iiil ..|' view, nf-
I'cii. .1 liv till' iiiir...lii.-li.iii .'1' tlii> f;i.'i..r. In ili.^ l;i.s|, nniiUris it is

iLiiliiiii; iiL.tv ihiiii nil :i|i|>lir:iti..ii in a >iHciMl lonn of il,,. ijicorv jii«t

! M'i. .'.1. .\l. rc.vcr, M, t':ir ii> ihi^ r<-ii-..|i i- .•.,ii,-<rhc.|. it is elegit" tjiat,

.1- a iiial'i'i' of fad, \ i rv few .-a^os of .lilTi r.' f .•.,nsini.'ti..ii arc
likclv to ]H'(-^i'iit tlM'iiiM'ivcs, ill wliicji ilic liiircn-ncc i.'ocs l»cvoii,l |||«.

in', II wlii.-ii u.,iil.| I,.' ail..\val.|.' il Ih.iIi rar. Iia.i lK.|.,ni;c,| |",, tlic iv-

.vi\iii;: .-..ihi aii,\. 'riiciv is plaiiilv ii.. |L:roiin.l ii|h.ii wlii.'ii cili,;,!,!!-

ii,\ .Mil !« |-n'.|l.-atr.l wli.H- t!ii. limit is n.,t (•x.'cc.jcl an.! s.. it Ins
i..cti la 1.1.^

111.' -lai.'iiii III- of till- (l.pririiic iin'nii..n<'.l in tlio j)f<'i'("iliiis para-
-lii] li aiv s..iiiciiiiit s Mi|i|)l('iin-iii«'.l l.v a ilrclarati.iii tliat, tlio r< iviii.:

."Mip.iiiv i- al lil)i'ft,v to ojiciatc cjirs with sui-li ('oii|>|iiijr a|>iiliai s

;i- ,11.' ill !;('iii'i'al iisc al ilic tiiiK-, aiai sii<-!i US iiro iviriir.lt'ii iiv conipi-
i.'iit I \iK'ii- ill railuav iiianauviii.-iit as of.linarik salV am! lit to U<
'I'lii'll"!-' liiil 'ill' 'iii-ivo < llVct tJiiis asci-il.<.| t(. yciicia! ii-a.;.' is

'i"i i.'i'.li'.j in all jiiri<.ii.Mi..ns. Sco fiiaplcf vi., (iidc.

•''^''Il i '''<•'• r< IS..II {>i- .1. nvinir tlic s<.,.vaiit's riylit of a.-ii.iti lias

I". 11 foiiial ill llic .l('.-lai-.'(| aliiiity of tlio srnai.' to protc.'t liiniM'if,

ii'i.K T iIk' circiini^tain'es, \)\ tlio cxcrt-iso of dnv (-aiv."

,,';\"'''"'." '': '•' '; ' ''''"'• "'*"^' "'^''- ""• ""•- l->"vi.l.'.l l.v 11,0 .'oiMi^nnv

•
, ,- ; ';• i'

• ^-^''l'- ''•"'• "•' "'"' i'M'l">"' Ih' i- -imi.M lu^.' .Ill
^|"l 4., i.l.iiil,!,' ,|,.a.|u,u.,|s) ; N/,,,,,,, v. lli,' iilhIiii, ,i|.|.li.iii,-,'«, i.iii, it, i- ,i.il r.'i-

j.'n'o v"l.''';"'.''',
''"• '"*:".' -" ^- '• """"''' "'^" '"• '' ""• '">'"•» f 'I"'

4".. . >. K. isi, |l>ii,i.|>, I' „f f„r,.|'..|i ,.jii- I'Oiriin.'iTc „i tin- nlrv. -IimiiM rcMiii,.-
»..- -" .^..n-tIlH-t,',l tliMl. it «i,- ,|„s;lf,. tlli, iH tn „ll „| 1„,|' r/irs tll.il. MKIV I...
t" -Ml. I,.'iu.','ii It I.M.I tlio.-Mit.)\vlii.'h lnin.|.oi'1,',l in II,,' u-iial hihI onli'narv
It «..- Ih 111^' .•iiii|)I..,li ; It,ilil,ni, V. Clii I'oiir f hn-ii,,.^* "

I'^ii "l.'iil.l.' .I.'.uhv,,,,.!^), In tW l;i>t, n.S!i;!i .|.-, Kv. 1>I!I. H S, W 1- /•///,.
..t 111.-.- .:,„.^ till' ci.iirt sill. I: ••rii.'oi'. Iiiinih ,( /,. >;. /,•. f„. y. //, ,i/„ '( Is'il )' "''I '" fri'i|iii'iit n-i' iif siii'li cii'j IS iihld St.. mis Li i, ;; \ •j^s4 •>.( v
I'll -iiiv |-.>iiil. ill Ihi' onlliiary iniii'-i' of V.. rr,:,,

^
.

-.
.

.

I.ii-iiii-j. is on., nf t'le iir.liiiiiiy li-ks ••\„/'(;,.,„ /', /• r„. v. Hhke (lSi)4)
111 .mi.l.n.r iis-iiiiics. II.- I<iiin\-. or is 11 (' ('. \ fi.'t >; f s \i,i, lim'in
'""•1.1 ti. kninv 1,li„t ,'ais fiom oll,..i- h',!. 4:. : /, ,

>" /.W-, ;,
:„

', '.f // r,)iji.'i.'N 111-.' iHMns i-oiiMaiitlv liiiiilc.l ov.-r r„. itslCi iri p, -,s| \\ \t| 41",
till' r.iM.l wl,,.-,. ..in,,l,m.,> |,.. is. 'jli,. • In /,„»,\r///, .(

'

V. A' r„ " v
'

;w„',„Imn-<l .miiiKiiy ol,-.., vmI i.,n will t..,,,-:, nsi.'J,!i,i \l,, r,:i,;. is f. Ij'x'-'iJO ll

nnv ;':iiir,'!-::„;i'r' ^t"' V"^!;-™'"'
so. .;,;:, ,i„. ,.„„,,, ,,i,i, ••ii.'iirn'nniii.

|ii'i,> Ik .liiri'ii-mly I'Lii-lni.-i,',!. lomii' in- tl;,. ,|n.'sti„n ,f i„..|i^.„,„.,, „„ ,|,e

^. the

. -
, ,

.' ""-.....,.'1. Ill mil- iiiLT II;.' .|ii.'sii(ii
kii.iuI.-L.,.. lit li.;ist. tli.-n- is no u"'".'r,i! \':>r< i.f tli,- <-.)!,::j::IIIV \}\ . !.

;- n; -..mi. .,i,i'.-.'.o. „,.. ,i„. .vi- ,i,,..-ii„„ is „„,'»„i',i„.,. „,.. .::„;,,i ^
^ 1,1

,
l„s ,':,,o .lis,.|„„.s ||„. r„.| ll,„t i.f tl,,' ,-„i-- -„ n.,-,.iv,',| ,i,„,|i IK ,-,.,l.l ;,7e

' .ilii

H,

j;

"1

i

1

kJ

Ifm
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}•'

In ii
'.' w I'iHPs pri'Tiitiiiy; f;i -i- "f lln- smiiw iI<'-<Ti|iti<>ii n* il

IIK'Ilf.ll' tlIII tllf Cll-f « iilrciMK cili-.i ilic !«<M'\ant. \\n- Im'M Clltlll

Illilint4lin lie ;irliii|i nil tlic

Wlll't(»i 'll.

iiiikI ihiit, it wiH f>ir ilic jiirv

1.i>l l'l»rtl<i|i I'f llic t'-ii'iirii '"iir wa-* .-iiili ii« III iiihiiil

th. loin liis wiirk wiili rcii-niiiiMi

It I

il( tv.^ [luUr llii-

lit'ot. tliiil llu' s.r\Miil !> iircsiiiacil tu Ix' i::iii"riiiit .

rmk tn \\ llll'i: I I ( <lllTi'i(ii( I' ruii^liucllull cxpi Til III'

!(•«• (iNfl'l'il iiiiii^' Lliiit |in-niii)itii>ii, tin rctorc, in

{ \\:\\'\\\\y iiiiiv 1m- |irr.liciitc(l iis ti> til*' I ii.i-ii 1|M I i|<-|. •{••,1

oiiii . rli 111 liiiii (if tliiit ri'<k "

17.: F ffi c' itatutory and constitutional proviiions requiring rail-

way i .. .!..?» t» trantport foreign cars.— TIk" \;iri-.ii- -'ai pii.in. hi

i;iii ,! I .\ i-iiiiiis '>\ uliicii. ill iii'isl, it III all, "l lIu' Aimi ii,

rii|'al' -* 'M'l' i'<'i|llircil tn r<'<'<'iv(' ami fur aiil n-

.i-i, ,_
I ilii-i iratfd liia' rijjlit i>f tirhitrarv ivjir

• S. ': I'licc n\' siiliK' CciliUacllUll oMifiatinll, til Ill-

. Ill,' ' il\ "iiiiiliil Im rxcni-c, iiiiil lia\i iiii|><iM'i i,]"U

,cniii| • M iiv I" I i-alis|>.irt ail siicli cai'-i iliiiirriill v ainl !ii

.' '!'!• /. >!,. , |.rr.li< iiliii!: lliis duly i^ that a si rvant .la

l'ci'ci\ iii:_' ciiiniiaiiv i- '.iincliinrs plarcil in a less favoraMc ]).'-iii..i;

lliiiii l' ai wiiiili ill- .Ml npics willi rciianl to far" wliicli Ik-Ioih: i.. hi-

mi isti

f'lil Ic-

fr. III

tlo 11.

pa Ill

til. 'III

partial

wlutliir llicv arc lli.- Ik-I in u-c. or <:, v, /(hi.//' l]>M»t) '.'J Ky. I,. i;.ii .•.il

wliclliiT ih.'N iTiiava-.- lli.- Ini/io.l ..f ."ai S, W. 11ns. 11 i-t ii..;;!!' jlv f..r .i

riill|ilipij . Ill -. I la H lirt'i. r llli-\ nil rr 1 lailrmlil n'lllplltiy In ai-ir|. . fl..lii nil

-'>iiiilil.\ -iiitiil or ailapli'l to tliii ii-r tn "IliiT ri>iii|iiiiiy ii fri'i;.'lit cur Inn in;; ;in

uliiili'llicN arc ii|i|ilicil. T.i ^ay Ili.it. a nval tii|i imt linxiii;; a niiiway iip.ni ir.

(crtiiifi -lylc or |i,ittcrii nf iniiiilin;.' in wluic llic train i.s mil ci|Mi|.|.i I wiri

itca-i - III'' lia/iu-il. if il i' rca-niialily air brake-, -ii tliat a lir.ikcin.iii mil

«i|:i|il<-.l 111 llic |Mir|iii-c iiitcii.lc.l. or one liinc ti> tiiovc al«iilt over tlic t..|i ..III..

that a lailuav cimi|Mliv in the c\erei-e cir-. /.'./iv v. I.niiisiilli <l \ /,'. ' •.

of na-i.nal.le'i.irc ari.l' |iriiileni c woiiM (Is'.i.s, ss Kd. 4ii2. In N'\,,/ v si

iiili.l.l. i- -iiniilv III u lli.il il rci|iirc- I.mux, I. \l. .( .S'. /.'. f... il^si. ;i M,

•jrcilcr rare anil -Kill on the part of the Irny. 4'j:i, !• I'd. :t:i7. where ..• iiiiur)

laMkeiiiaii in n-iii^' it than a eiiii|iliiij.' u .- laii-c.l hy ileailvvo(Hl« v .. Ii i\-

of a iliireveiil |iallcrr," for anulhiT uii.le.l mil Iihi far. tin' court f..- i.mljirl

ref.iciici. to the -aiiic loM-iilenit ioii. «ec llie folliiwin.,' rule: If tl mi \.r in

I'l Kiisiili'iiii'i I! i',i. \. i:irti4iih I iNll.'il tp...hi.e-. without notici' lo ..- .ii!

I4J ImiI. lis;. t:i N. I" ti;i(l (ilonlile ilcad- pi. ..vie. mhiic new ami imih-iimI mn.hi'.

woiiiUl. cry iiivolviii'.,' an iine\pciii.| or iiiiiiili.i

'<:,, mill, V. \ . ./ Viir/. . /.. i:. <f W. n. pileil ilaii-M-r, throii^'li the iiiir...lii.ti."i

rVi. ilSN.",i lilli \. >'. tli'J. .'t \. K. :ltl. ..| which the ciiiplo.vee. while .i-iiii: '
•

(liiinipcr- I'f iii-iitliii.'iil Icii.^'lli ' : care ami ililiircnii' imi.lciii. to In-.

.Mis.iiiiiii I', a >''!. \. Whih IIH!itli 70 pli.yiiieiit. niecls with an ac i I. Til., i

Tex. III'.'. l:i >^ \\ . I'..'' i.loiilih' (Iciil i>niplo\er niii-t lespoml in .1. . i'.-

woo.Nl: Itliiu d \l. /,'. f,,. \. Woniflill "Sec tf\fil \. SI. I..,llls. I. H ,1
,v I!

ilsieji 4:! III. \pp. :!_>! i,|ra«liar- of t'l,. (IHSli :t Met r.i ry. 4:M. IM . .! r.:_:

illcreiit I.eiL'lil- o\erlap|M"li. It U 1/ '.voHr; /•• If. r„. V. Whih- -l^ M
,.,T\i,;,<^i U: ri';-.ivc iilln a !,a!ll :1 for- I'cV. PlJ. ! :' "-^ W i:",

ci'.'n car -o lii;rli that a man coiihl not 'Smilh \, /''Ihr il-^M p, Mi.'i.

pi- iin.lir an i verhcail liriilL'c mIiIIc :i:>x. 41 .Vni. I!e,>. Itil.!) N. U. j;:;.

bt.ili lillj; itinighl, iilioii it. .S.J -Ih' ni Ii.

'

1a
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IMn|.!-V.rs. If ll , rMr . fill-,. I -iiliMli-^ ill*. .|;il|.|:ilil >,{ >,if,.tv ti\,.,l

l>\ f iiiiiiKii ii-.'ii. I the Villi, ll- ..iliir .•.,i;-i.!.'iiiii..ii^ wliiili iiiv ii|i-

pli.-.i!.!.' ru ,.ll .ni{ , ^,•l•., in i|,i- 111.. ,,r l„i-ii...... ,.iil|,„l.iliiv rnuuul
'"• l'l''.|i.Mli-.| ,.|' i,, itilr I, ;.,|| :,||., |1„. Hail,. ,,» llir nrrixiii^r ,h.|,i-

|mll_\. ill .•M|il|.liiini-c will, ||„. I. ui-!;,li.,- l;i;i||.|:ilr, ;i ll 1i..1|mI, l||i,( ,.<,|,,.

|ri,' ii.,.||' h.iH ^Mlnpi.,! ., |,i,,.| ,,|' inllinu :..,.L nlu.'li i^ N.lVr to h;in-
.|i. - .Mcir<'(,\. r, n- ili.>r tii;i.i hh iii>. ciili.i l,v ilii'ir «.v|,ri„ Iitiii.^

"!• i"i"'" =' lv:i-.iiiiilili ii-i 111. •! !..•,. iMjiiiT ilial II'. mill. •.•. -iirv .l.l.ivs
• liiii.irjiii... - -lull I,. ini.T|i..-. .1. .|>,| ili;,i ,,'!

I

ivraiiti.iii^ ;ii-iiiii.| »!„•

II- ..(' iiri|p|..i.4r fiiiv ,||.||| 1„. a.|..|iir.l with nt'.Ti.|i.-<- t.> rin>..iiiil.! •

.1. -|i:ilrli.-' il is cvi.!,.!!! thai l|i. iv-iilr ..f ...iir !_\ iii': ui.ji lli, ,, nii.v

.•..ii.vi\:ili!v U '
lit nil ii,M„.,-ii>,i, ..I',, (.,y, ;.,Mi ..,! will \>,- ,iitn..i,.,it. »\

iii.MiL;h it i- I..-. t!i.,r.,ii-|i tliMii tliiit whirl it„. i-,.,Miviiiu' .•.,i„|,miiv

'ii'riM-; it i.r..i.cr t.. iii:il,.. in ili.' .-i-.. ,,f it, ..^ n f,,|| m.j; ..(...,.. h, pi-a,'.

li-.', h.'wrvrr. ihi- '\]\r\ .f ||„. ..|ia.-ti i i> i„,( i
,,. y t.i U' ..m.|ii|.Ii

(i.-.|. .1- the -.y-i.Mii .if .'Xi. .liiii, • cars whil.- iIma ;:!v i i, runl, is \ir
li'.illv ill." s:iiiic ill all piirf- . r i;H' riiii.;i.

On ill.. ..ili.T hail. I, till-. |.r..M- .lis •!.. ii..t i.,l,:(. ;,\va,v fn.|,i a -'iv
""' "' 'I •i'<Mviliy fMiii|,iiiiv aiiv ri::lit. whi'li ijii- .'..imiim.ii law <j:\\i'A

'"''• '"''^ ':i'iiM.t I... -M-iM.I , a -liiT... 'mi t.. nv.ivc a t..ivimi
iMi invs|,,.Mvc ,.r fh,. (|ii,.,ii,,„ \\|„ hn- it i- ,.r i, ii.,t ..f an iiliii..r-

tiKilly il.nv. iMiis cm iicti,,ii .,r jn ha. I iv|.iiir. It ha- Ih..ii iiiiit'..riii-

l.\ li.M that till" .iiilv wlii..|i ih, y civatr i- li..I .n f..ri..al.l- imN-s ll,..

'•"'- iiMii-hrnMJ lire in -
I ivjiair. :iii.l ii .|

..' -ii..h :i -ini..|i.,ii

.1- ti. Ik. •iiiHa-.iliiiiily .liiii,-i.|'..ii.- I.. i,<.rv.,ns wh.. may Im. ,,hli;.,.,| |,,

wrl .11! lli..|ii .,!• t.. hail. II.. tlK'Hi.' IMaiiily. n.. ..ih.-f .'..n.-Ium,,!, was

= \s n.tMi.l- .MM. ,Mili..nl.,, a|.|.liMii.-.., mmI |Mil,li,. , „|„ > „|ik.. I,.,,, ,,„| il,.,t

'r '"""',"f '"''
;- ,"".': I'-".'- '1 '<> -"!' •"- - ,P 1.. M.v.M.i .,„,i ,,.,„,.

V .',
'•:','•' ' '"'"'' ''""'"' " '' ' " -'' ' 'I

- "" "'^•^- "•' '•> -i.-l.

•I '•", . ."^ ',''' '>'•"' "•' '''"' " '' ''"- ^M'l'li.Hi..- .... ..,- „f ,,. „.„" "' '"" '•illi"ii.l I n.,. .IV .1,11-1 ni. I i..ii. -., |,„i ,., „,. ,, ,.11- ,r..
'''' >".V !:"l.l.!ll.v l,-,|,ii,..,| 1,^ .,,,11 in ;;,.ii,-,,, I „.,..,„ .,, ,• I, ,.!i„,. li,, „f

'' ''""' "'- '" r..iii\,. :, „| (i',i,,- ,Milr.,,i,l. an. I .,, 1,.,, •,- .,. i,,"". ,

l"'lt .Ml- Hhlrh j|.,. I,.„|,.|,.,l ,,, l!„.,|, ,,.,„ ,„.,„„„ j.,..,ifv ,1,.. ,,,,,, . .,

'> 'iin.M-t,nu' .aiin.i- I,.,. I,.,l -..v,.,,,l . .ni|,li„^ appli., „,..„„, |„ ,,,,„.,;,,,,,"'"" '"I'v;'''- •""' ' >"0 fal I lli.v a,.. ,„;,, ,„ ,,iU,|,.. ...,„;,'

;;"',' ""i-nli|.iln,ri ,.f i!„. ,|„.. , ;„„. n,i,| Ihat .,rl,ii„ :,.|v .,„..,-,.; ,,. |,"
f,„,"" " '- "" ri-M :in.| ,l„l,v .,f .1 ,,,i! ,|,„ „„., I .,f ,,,,„.,„,„• ..... ,,|„,

«;i.v ..•:,|,i,„.v I.. ,-,.,...ii,. M,„| ,,.,„-..,„, ,1„. ,,..,-.,ni,.i- .,f -!„ ,. i„ /,„„„,
;'''.';''''''.'"'''''' '"- r^"'' ^'- ^"••- •" > 1'' >, l: l; ,;,, ,,s!il, I,,., M„

'•11- l,;,y .-ll!,,,;.,,. ,|„. ,|.l, I,, „|,|,.l, ,, o.-.s 41 \„, ,.... .... .. V ... .-

''''^'""'' '- ''M 1 11,.. a<( .,f i,i,ii<- 'i,, I, ,;, ^ /,,/„',„, '.,,',, -,;„„,/

V',"'','".?'
'' " .' ' '•'• "' '• ''" '""*' ""« ''^' I-- ••" Ml -v. ;..

'I'l, li..il the m..v"ilK., ..f ..iniii,.,-..- /...riiii; to tli.- „,,.,i,uii- of j I, .".i 17,



3»3 MASTKK AND SERVANT. [CII.M'. MI.

P'lssiblo in fl;i> iilisciicc of sniiio oxplicit doelnration of tlio k'j»islali\ii

will. .\s \Vi!s pointed out in (nic ciisc, tlicrc is no r<'iis(in wliy tlic nilr

slionid nut 1m' tli(> s:ini(>, wlictlKi- (lie ti'iins|Mii'tiitiiin of tlic f'irci>;ii i-n-.

is <':irric<l unl in tilx-difnci' ti) a ^lilttlt«', or hy virtue of a nmiii.ii

iii'rccincnt.*

of Hir IVniisvhnnin Const itiit inn. to
"rt'irivi- ami triin->|ii>rl, . vma,
Icimlrcl or ('iii|ilv, williniit, ilcliiy or din

iriiiiin.itinn." of iinothcr I'luincclin^

loiid, (ho I'oiirl saiil: "I'.y no i<'i>oii-

iilili' const rill t ion riin tli:it lie lirlil to

I II (MIS of iiniit.lirr iiMil iioi. in a in i-

ililion for t.niiis|iorl:ilion. or not |>ro-

vi<l"il witli till' apjiliaiK'i's wliirli onli-

iiaiv call' ii'i|iiiii's tVir tlic rcaxmalilc
safety of train crews in properly liand-

lin<; tlicin. The olivioiis piii|Ki>e of (he
H'etion was to prohibit coiniiion car-

riers from (liscriinination in tiaiispor-

tjitioii lictvvceii their own ears ami those

of otlii'r mails. .\il were to lie iiioveil

over the lines of each other, witli the

sanu' pioinptni'ss anil inipart.iality. liiil

the Constitution no more coMiniamIs one
roail to move ilefpetive ears from other
roiiils. th.in to niove its own cars wlicn

ilefeetive." In llliiiitis ('. It. Co. v.

yViir (IS!!.-.) :•_' .\li«s. Slii. is So. 41.-).

the court saiil: "The constitutional

jirovision whie'i rcqiiiics all railronls

io receive ami transport each otiier'.s

cais. etc.. without nnne<e-«ai'y delay or

ilisrriniination. is ii simple coiollai

from the picvions declar.ition of the

same section of (.he Const it iit imi. tliat

railro.ids are piildie hlsihways. It is im-
possildc to conceive that it was tlie in-

tent of the Constitution fniiiiers to e\-

euipL irum liabiliLy a railway bu nc^li-

sent, to its servants n% to furnish tin

m

dan^ejoiis maeliineiy and appliaii'-.

when, in every othii line of thut in-im
liicnt relatiiii; to railways ,iiid their i pi

ployci's. the declared piirpoe to » i !. i

ami enlar;.'!' the aceoiiiitahility of i Ik

railway went to the extent of mImki-i

wholly destroying; the fellow scriait

iloili iiio. Itein;; the owners of piililn-

lii;,'hHays in l.liis state. r.iilroM.N .n.'

very pioperly rcipiircd to receive fi.mi

each other c.irs to 1k> transported »iili

out unnecessary ilduy: hut it is iiii|iii-

.sihle to iH'lieve that they lire tlunliv

reipiircd to receive and transport i.ii-,

however ohvioilsly defective ami ilaii

ficrous, and thereliy .sulijeet its sciv

ants, and the travcliiif; piildic on ||.

trains, to certain peril and di^.i-tji."

To the same etrect. see Siiiillt v. I'l.l',,

(ISHl) 411 Mich. •.'.->H. 41 Am. I!c|i. Ii;l.

!l N. W. -''A: Michiiinn C. /.'. <„ x

s'i)i://is(),i (ISHl) 4.-> Mich. •>\i. 7 \ U
T'.tl : Tlioiiiiit V. Mismiiiii I'. A' r

I
ISill ) Kill Mo. 1S7, l.S S. W. Ilsll;

lliiiilir V. SI. I.iiiii.t if .N'. /'. /•'. r ,.

(iHiMi) i;i: .Mo. J4(i, ;t7 s. \v. i:ij; /..,,

i.tlillr li .V. H. Co. v. Williilns ils:i:ii

!!.> Ky. l!l!», --M S. \V. 1: fliiioq,,. /; .(

V. /iT.'Co. V. fuili.H (1H!I7) .-)1 Nell IIJ.

71 N. W. 42.
" I'l llllsilllilliin It. Co. V. Siniihr

(ISUU) 53 Ohio St. HI, 4j N. E. bM.
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CIIAPTKR XIIL

MASTEirS DUTY U ITll UKSIMIC T T(i I UK KMl'I.OVMKNT OF SKUVAXTS.
A. (JKNK'II.M. PItl.NCll'I ks.

177. Nntiiri- .iinl <\tn,f. „f tli.' diilv: l-i'IkimIIv.

17b. Duly .<..|-i,l(iv,l as .ic.iiii,- an .x,..i,ii<,ii to tlio tluctiiii.' of common
CMii|iliiyiii«iit.

17P. Staiidai-.l .,f ,ar.' (J.li-al<.iy iijioii the- iiiastor in r.';,'ar.l to the selec-
tion <lf liis .S<l\,l!lts.

180. Unfitness injniimia to the unfit sci \.int liitii>^<lf.

R. ClUCl .MSTANCK.S MKAIll.NO tl-OX THE (jl K.STIOX OF A StltVAMS COMl-ETE.NCT
181. Conorally.

1.S2. Itodily i)iiaIili<-3.

18."). Mental qualities.

ISJ. l)is|K)Mii„n wild wliieli tlic work h done.
1H.">. l!ad habits.

ISli. Previous experience of tlie servant.

187. J!im>rity.

188. Conduct prior U> llic time of the accident
a. Xo aet of previous nepli^rom.e sliown.

t. Single a<:t of nejili-renee.

c. Several nets nf iii-^r|jj,o,„.p.

189. .Act by wliidi tlic ii; ,y was eaiis.Ml.

100. Derelict icns <rf duty >ulpsei|ucMt to the injury in suit
101. Diselainier of fitness hy (hlinipieiit seiv.mt "himself
192. Ueput^itioii.

lO.i. rertifieatos and licenses, eviden) i.il si^'uilicanee of.
C. M.\STKUH K.NOWI.KUGE, ACTLAI. OR C'ON.slIM , tlVK, OK TIIK I.NL'O.MI-ETK.NCT, MfST

nt; Miow.N.
li'.'ia. Oeiierally.

ll»4. Duty to inquire into the fitne^, of a servant at the time he is hired.
I'.I.V Duty of the master to keep hinwcif iiif„iMied as to the fitness of a

servant already in his emjdciymcut.
I). ClKCl MSTAMK.S I.KARI.NO LPO.N THE (Jl Ksno.N ol THE MA.STKlt's K.NOWLElHiE OF

THE SKBVANT'S I.\l-OMI'KTl:.\CE.

ll'fi. Incompelonee of pervant.
1!I7. Hodily and mental qualities of the servant.
I'.'S. Conduct of the wrvant prior to tlie aoeident.
1!»!». Aet which caused the accident.

2(11). Ix'ti^th of the p.Tiod durinjj which the unfitness ha'^ continued.
201. Promise by the master to discharfre the delinquent s..rvant
2U± Reputation.

203. Specific statements as to unfit ne.s.s made by individual coemployees
of Uie delinquent survuiit.

389
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fi

.tlO M ASIKI! AM) Si:i!VANT. [cinp. Xlll.

K. I)l TY To EMIMOV AN ADKC^IATK NlMIll;!! OK SKUVVNTS.

2114. (ifiic rally.

2il.'). .\la>ti'r's |H'i foi iiianic nf duly iniiiiarily a (|ii('-linn for tlic jury.

IJv wliipsi' know l(<li:c ut' a Mi\aiil"s iiiilil ll(•^.-l llic lua-'-lcr is IhiiiiiI,

sc<' cliaiiliT ,\. (", (lull-.

Servant's knn\vi«ili;c of tli<' until ncs< of a fellow .-icrvant, s<e cli,!].-

tcrs .wii. .\.\i., iiiisl.

Dnt.v of liii'ini; ilecnied to lie non-ilele<i';ilile, sei> eliapter .\.\xr., jiusi,

'I'liat tlie niasler is not liaMe, cxen if the .servant was ii ni]«'iiiii,

linle.-s slieli ineonipel* ncy was the I'llicielit calLse ttf tl ' ac<'ii|ent, .-ii'

('lia|)ter xttt., jiiisl.

As to tlie (liiiv in fclatioii to statntcs |)assc(l for tlic protection cf

tlie servant, see cliaiiters x.N.wit., XI I . I'lsl.

Tlie iisMiic of oilier ein|ilo\( rs as a test of the ilt'fendant'a perfoini-

anco of his duty is ilisensscd in
J;

-I"), aiilc.

A. GKxr.i;.\i, i'i:i.N«ii'i.i:s.

177. Nature and extent of the duty; generally.— Tho oldiizati-ni-

of a inast(>r to soc that tiio servants hir<'d Ky him jxissess the (|ini!iii-

cations, mental, moral, and ].iiysieal. whi<'h will <'naKlc them to |it i-

form tlu'ir duties without rxposini; ihomselves and their eoeiii|ilii\i r-

t(i £rreat(>r daniicrs than the work nece>sarily entails, are, in tlicir

broad features, similar to the oI>lii>ations whieh are ineuiiihent iij.iii

him with r<'i;ard to the otluT ajiciK-!. if his hnsiiiess. It is inani-

f('>t, however, that, in ilieir siieeilic ajiiilicalioii to linman heini;-;. the

j:<'neral ]iriiiei|iles which deline tho Tiatiire and extent <d' tho-e . lili-

pitions must assume a shapo .soii:(>what ditl'erent fr<im that wliirli

thev hear in their relation to the lower animals, fir to iiioraiiiii'' in-

strtimentalities. Jt is, in fact, a|)pareiit that the duty of a ma>ii r in

iis(> care in hirinir servants is very closely associated with, it' ii<.' w

-spi'cial form of, his duly to adopt a safe ~y-lem in the condnd •! lii>

liiisiness; that is to say, the iliity of seeiiij: that the unreasoiiiiii; hl;' n

cies used hy him jwrform their fuiici ions.' The <'sseiitial ili-iiiic-

' Til is foiii-c|iliiiii oirciL'i's in stalo- N. \. ."s. I!. I'l."!. S N'. Y. Suiip. 1:i. wl.iiv

nicnl.s like that wliiili \\i' IIikI in a re- it 'i* liilil In !" iicL'li;.'<ii'i' I" iiii:ii-t

ciMil caso tliat "llii- law will not allnw tlic wmk (if lliawiu;; <lyii iiuilf l^i iii^ v

an <'iii|iliiy<'r. wlinsc duly il. is lo iir.ividc iirriniird wiuUnirii w lin di ! iml. uiilir

rra-iinalily safr .iiipliam rs. In i^iajii- -liiid tlii" dau'.'cr iiivnlvcd in aiipMuL'

lial'ilily tiy riu|iliiyin^' iiii'(iiii|ii'lc'nl nr I he Ileal in a ccilain nianiior. liic-i'

un^uilalilc" pT-mi* In di-iliar'-'c it." I'.hIs iiianifi-tly sicjL'i'-t tln' cni!! • pii""

IhiiiiKllif V. Ho'-lli Urns. i( //. /. «,/<(» iif an un-afi' I'licllind nf work, lln' mi-

iti r,;. (ISilT) !H) Ml-. 1H». '.U Ail. S7I. ^:.f.(y nf wlli.-ll 1,-ult- f|..!t! '-• il--!'

('nMi)ian'. aKn. surli ca-rs as Slrmi,' lirii-iK-y of llic f»-i--^nn liy wln'iii it i-

V. .\iii J (/)/,, U. it IV. II. Co. (lss',1) '.is dniii'.
' N-c al-o .subtitle 1), iiijia.
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tiijii.< sii^r.sostod Ity tliis coiisiilcM-iitiiiii ninlcr it jimj^er to treat tlie

f!i<(s (Iciiling willi tlic duty -if liirim;' scrviiiits ns :i distinct (ii\isioii

of llic ifdit'i'al sulijci-r, M'iiiiratc t'n'iii the (lis(Mi<>ii>ii ni' llio ilii'\ In

fiiniisli a safe plai-f ui' \\<,vk ami safe a])|iliaiic<'s. 'I'Ih- cicp^s rcl'i t-

fiicc;* at tin' head of the cliaiilcr iiidicit" llic insliiiiiTs in wliicii tin-

i):ihiiic(> of advaiitaf;*' lias scciiu'd to tiic writer to jjc in I'avor of de-

parting from tills arrai'i;eni('!it.

'I'iie riili' eslaliiislicd liy tlie e,ise> to lie reviewed in tlii- eliapter may
bo stat<'d in formal terms as follows: 1'lie liiiini;' or retention <if a

servant wlmso iiiititncss for liis duties, wlietlier it ari-e from Ids want

(if skill, his pliysieal and m<'ntal (jualities, or liis liacj Iialdls. is known.

acttially or ('Dnslriietivcly, to tlio master, is eidpaliK- nef;li,iienee. lor

wiiicii tlic master mnsi respond in damai;es to any otlier s<'rvants who

may snlTer injury throimh that nnlitness.- 'I'iie essential jrronnd iii"in

whicli tho liahilily thus predicat<'d is hased is tliat "the master impli-

eijly poiitracts tiiat ho will use diK' care in enuaiiiiiii; the services of

these wdio aro reasonahly fit !Mid eomix'teiit for the jM'rformanee of

their resjMciivo (liiti<'s in tiie eommnn servict\'"' A master. ther<'for<>,

is not liahle for injuries caused hy \\\v nciiligent act of an incomiu!-

•|f. actiii'j tliioiiL'li n|p|iio|iriatc of- jialili' fur l!ii' uct- nf an inii)iii|ii't(iit or
fliiTi. it \i. ».. t,lio ili'fi'iiilani <'oni|iaiiyl <iiicli>-- -civaiil. w Icom he coni itiiir~ in

kticiwiiiijly or m'i;Iij;('lil !y <'ni|ilovs in- liis i'ni|>liiyiiii'nt. alici a knouliili;c of
(iiiii|iil.i'!it «i'ivaii|s. it ;.< 1i:ili|(> for an siiili iiiciiiiiprti'ni'y or laicli'^^ni'^-. or
iniiiiy oicasioni'd to n fi'llow scrva-it liy wlico. in llic cNrn-i-r of (jiic cari', lio

lliiir iiiioniiM'Icncy. If it (orilliincs in slioiiM have l<noun it., a^ if lie hail ln'cn

it* ciiiiiloynirnt an incoiii|>cli'iit srrv- wanlin;; in llir -atiic laif in liiiiiij."

lUit afliT his inroni|iclcaiiy is kninvn to Sliniinii v. .\ •idi'i'troiiiiiii 1/i7/\ (ISTli)

il- olIiiiT-'. or so nianifi'-l tl.,il. its oili- dii Me. 4-Jil. Vnr >iiiiil.ir laiiL'iiaL'''. -ri'

111-. ii>inu' line rare, woulil liavc Iciiown Micliiniii ('. I'. Cu. v. Iii.ttin (lS7.")i .'!:!

ii. -iiiii loiiliniianiT in nii|iloMnrnl, i- Mirli. .'itll; I'niriii v. fmrull ilSS.'tl ;(.">

a- 'iiiiili a IniMih of iluly ami a i;Miiinil l.a. .\iin. nW: i:i<iii--iill, ,1 7'. //. If,

fiir lialiility as the oriiiinal rni|iloyinrnt ''". v. Cimlu.i .|sssi 1 [
."> |n,|. -4."i(l. 17

iif an iii<-iini|icti'Mt -I'V.anl." tiihiiU'i N. K. till ; //;//.• v. rhi,:i,i,. ,|- f,'. '/'. /,'.

V. r.'i.'.i,,;. It. Cii. (isiiii) i;i Allen. 4:i:i. r.i. (|ss.->i .-).-, Mi.ii. -iii;. ji n. \\ . srs.
no .\iii. Dec. Jin. ".\ nia«tcr 's lialilc W lirrr an oia iiloyic \va-^ ininrcil
to lii, .-crvant, for an injury .ii-ril l>y tliioiPL'li tlir nri.'li.i.'i'iiii' of a roi'Mi|>liiyi'i'.

t!ir iriiiinipi'trniy or want i -t<i|| nf .-i cviilrni-i' lliat. Ilir lattrr li il fri'i|iirntly

fiHiiw -crvant. wlu'lhor il. i'\i-tril wlirn siiown lii- reiki. —-ni'--. ami iintit.-

llii' fi'llinv wrvaiit was liirnl. or lias nr--. ami. not willi-lamliiiL' cuiiiiilaints
o ii|ion liiin since the liivin;.'. t lio fcl- a;;aiiisl liini. was rclaimil liy the nias-
l.nv -iiMint liavinji iM-cn in the first in- tcr, make- a ca*c on whicli llie jilain-
-i.iiirc liircil. or afterwanl <Mnl.iiiiicil in tilF is entilleil to reiover. iinle-K it. is
till' "civice. with notice or know'i ,li.'e. overt hi luvn liy a siiccc--fiil ilcfcn-e.
"1 the means of knowleilj;e. of tliis Xnfllun: I'. A", r,,, v. l/nc. s itSST)
Ink" /,»,,;„„ V. \,'ir VeiA- ('. K. ('>. I^.'l I". S. 710. :!l I., eil. Jlti;. S Sup. ( t.

Il--:-*) 4!) N. V. -.21, 10 .\m. Hep. 417. I!e|>. .til; l.n,- v, fhim,,,,. It. I. .C /'. It.

"Ilie -aiiie care recpiisite in hiring' a Co. ilS'.M) .'17 Mo. .\pp. .!.">().

-mint in llie first in~taniv niii-t. still ' Snim v. Ilniistilonif /.'. ' •.!. (ISii4)
III- .vdciMMl in continiiin;; hhn in the 8 Allen. 441. ,S.'> .\in. llic 720. Coin-
Mivi.c: otherwise, the eiiiplover will pare the ]i|iia-i'ol<>i.n- n-i"l in N'. (••o/ v.
'"' re-ponsihle for his want of 1 are I'hihult liilii.i, W. A It. It. Ci,. ( ISHit) 8
IT ^kill. Tlie employer will 1m- eipially lioust. (IX'I.) 4aO, 17 All. (i3'J.

. '!
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SOS MASTKn AXn SERVANT.
tni \i\ M

1 i

t

I-

IS aii-
tciit sorvniit, where that act was not one of th(v=o which ho w
tli"ri:':c<l to (K).''

Jt shiMild Ijc oliscrvod that, in soirn> state? of the evid^^nee, n - iv-

ant itiav In- cntillcil to recover either on the •;roini<i tliat the iii-!iii-

nientality fnrni-hcil \\a?< (h'fective, or on ilie linuiml ihat flie eiiiji!-' .

,

to whom the (Intv of fnrni>hin;; it was assi^^neij was imt coniprt, i;r

for tliat dnlv.'' It' the hitt

the servant h tliat

r ijroiinil is relicil upon, tlie e.-;

ti hv th>

I in

lie was ni|iirc(l l)v tlie nc^ii-,nce ot an im-

|pI.pv<m- who was cliarp'd witli the pcrfonnance of a non-dclrv.'liiM

duly. The cas-s ilhistralivc of lliis jxiint of view are eolleci. .] ii,

(^iiaptcrs xxxr.. .wxii.. jki.^I.

178. Duty considered as creating an exception to the doctrine of com-

mon employment.— It is imp.. riant to note tliat tlie rule stat<Ml i,, ,1„

last secii.in was ..riuimilly introduced into .\ni;lo-Anieriean law, ji,.!

is siill freipicnily nf.irr.l to hv the court.s, as an exception t.. lii.'

doctrine which declare- a master to he exempt from res]H.nsil)ili:v {.]

injuries cansed U> < iie s<'rvanl hy the nciil ijjcnco of another. IVmI!;

this point of view, it may I.e. enniieiat.'d thus: '"While a niiln ini

conipa:iy is not Vi -ponsihle to one employee for an injury rcM \:':',iz

from the iiii'i'e iK^li^cnce .>r iiic.,m|¥'fenee of a coemiilovee in th.' -.1,1

.

general emploMiKiit. it is liahle in kucIi n case wiiere the cm
has hecr <;uiliy ,.f iiciilijiciice in the emiiloyiiient of, or, after

continuini; in ilie em)>li.ynieiit,the ncfiligent or incompetent en.pl.. ..r.

therehy con.hicin.i' l.> the injury."' ]n other w.inls, the wr..ii-i''i!

Jiirinj: of incompetent servants is not one of the common and oli\ i.ii-

'Siiiilhrri) CiiltiDi-Oil Co. V. I)f 11,11,1 wliilc tli.'V :irp .irlin? in nnc onmn.,-

1

(ISiM; T..X, ( iv. .Xpp.l 'J.') S, \V. 4:t; s.Tvi.-... y.-t (Iuh iini-l I..- «..k.n w ii:. tl..

,Viiii//i V. SI. /...»/s .( .s\ /'. /,'. (.,. .niiilill.-:iti..ii fh.-il til.. MW~|JT sli.ill !i,,v.'

(l.S'.liH I.">1 M... :illl, 4S I,. 1;. .\. ;!i;s. I,ik..ii .liif v.uo n..», t.> ,.\p..so hi. .,,v
'f2 S. \V. liTS (<.|i.,'in.' Hip.T 1111.1. •! Link nut to iini.M-iiii:iM.. ri-^ks. Tli.- -.n
».1 (i|><T:it.. til., .iii.'iii.'; - ivi-iirs l.|,l iint. wlicn li.. rn;:;.:;..- to run tli.^ ri-!;-

no kii.nvli..!^'.. tliMl III. Ili.I ..vcr licfiin- of lii-. sorvicc. iiiilinliii;; tliii-.c .ii-in.'

all.nipt. 'il lo li.i ~.>i. fmiii till. .ii.L.|i'.'<.n.... ..flc'llou- -.11, in:-.

'.Si.p, f.ir (.\iiii.pl|.. /Iiiintrll V. St. liiis a riu'lit, to iiiiil.T-l.iii.l Hint, 111., nil--

I'diil. .M. if M. ir Cti. I issji -J'.l Minn. t.T li.-i> lnki'ii ii-.i-.iinl.l,. nvp to ,.1, .•,..

.?(l."), 1.'! N. W. Ii'll. |-|„.i-,.. ,1 l,i,.|,.(i of liiiii from muIi ri«k- l.v a--.Miiilin._' liim

til.. Iull..r .Inly w.i> ri.|i.il .111. lint a only with pi.r-ons of .inliiiarv .kill .iii.l

lirraili of tli<. foriii..r iliily iiiiLiht iils.i <.iir'i': ami tlir ol.j..<l of iho [ili.;i in ilii-

have l)(.|.n iiiaili. 111.. L'lavjiiu-ii nf tlir case is to sli.nv tlmt I In- i!i.fi.|.il.itil.- li.nl

iK-t.ion. till' i:\\\*f of tl... injury liavirj; .li-icIiarL;...l lliis ijiilv. t!ii. ..iiii--i..ii i"

IxH'M 11 ilcfi-i-tivi- MilVolil. ili.Mli:iiji. whii'li nii.j'lil Imv.. 111:1,;, i!:, n;

'O/iio (( M. /.'. r,,. V. C.llitrn { ISSI ) rrNpoii-ili!.. lo tlii. (l.-n-a-ci. 11,, |,|..i.

7.T In.l. 2(!1. .'is .\m. l!i.p. l:u. "TIioiil'Ii lli..r..|i.i... app. ir. lo n- not to !• '•:«:

wp have «aiil." r.'Hi.irki-i! .\lil..r-oii. J!.. to tlir oliiniuni iii-i-lnl ..n." // .

'

in a Irailiiii: Kii_'li-ti .a-i.. '•tlial a ma- itisoii v. >..//,. \. (( /(. /,'. (',.. !-.,»

tor is not. in ^'..ni.r.il. n.-ponsjlilc to oiii. "> I-apIi. .'i|:l. Ill I.. .K Ia li \. s ji,;

!«-i\aiil for !i;i iriiuiy o;i;! -i<ii::-.| to liim 14 .Itir. <.',7
. It -.m-.i'iI Ik- - :

',
•

by the negligfiicu of a fellow servant siiptTc rogation to uttcmiit lo . lU all
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liM;:iiiils of nn cini>lo_viiiont wliidi n((] liv iitlior =

IS Cl'l'l)r to l;iko tli« triiiii tlic jiirv w

I

I'Tc llicl'c IS

(Txniits.-

<'\ itlnicc

393

It

that

-ct in «liii Ii til i-< oiiiri'i.tion i-i :iil- Cpiiy. l!74. (I!

itcd to, 'I'lic I'lillciuiii'.r li-l nil! ^iif

Am. Of

i;< .1/-./',,

V. /;., a 11 A',

117: /'.

- i>i;n r> lii'^t & s.

'Ill V. \iilr i.f \,,tth If. r,,. A'.). ;ts Ani. Dec .'i:!'!; (

!' I IslJi I M,.t.

I/'T-

liii. :!:. L. ,T. (). V.. S. s. -j.i. i:i 1,. r. n
I'-l, I-. I!. I <.i. I!, rh'inis- \li„. r„. (|>>,s|i |;!ii \i;,ss. ;i7

.t!i Am |.. I.-. Ihh.h, I. .f
.".111. It Wi'i'l;. I!i.|.. Ill: \\i<i,„/l V. U. \. /.'. i;,. \. ll,n,I,.s (|S7:ii t'.i Mi^

/.,.r (is.-.ii) II i:\,li. s:;_'. 2 -liii-. .\. S. L'.S: //„„,/ v. .1/ ,\ . rs v //;;, i I'. I{ Co
!i.V-.. 1!.-. I,. .1. Kvcli. \. S. iss; T,i,,,i,il ilS7)i .-III Mi.^. I7S, IM:.': 1/,7l./»w,'f
V IIW,/, MS.-.ii) IH (', ji 7!i7. 2.1 I,. J. V. I'orl/ir /,'. r„. (isi-.ii) ;!() \|,, 11,;.
C. I'. X. .<. U'lll ; l!,iil(,ii-li;il C,,,!! r„. V. Ihi,i„r V. I,'lfi„f'i,i,lis ,{ N7 /. /f

(•„'

;,.»/ (I.S.-,Si ;!_ M i..|. II. I,, c^is. 2iili. 4 (IS7I) 47 Mil. :u\:. 4 Am. Ilip. :i.-),l

;

.III-. X. S. 71.7 : S:,nlr V. I.iiiihiiii .V(/v// v. \,f^liiiii linn if .\7. , / r'o'
i|!<iin 11 »'. 11. X. S. 4-':i. SI I.. I. V. (ISS2I Ci X. M. 4011: l-illshur./. Ft W
I'. X. S. Klii. 8 .liir. X. S. 7411. .". L. T. if C. /,'. fo. v. Itrriniin/ (Isil7i 17 Ol.io
.\. S. 4J7. 1(1 W.ck. Krp. .S!l: //. ;/ V. St I!i7: U r.,.r v. l-rimxiilninia K. Co.
.l,.l,,iM,i, (lsi;,-.» ;! Iluil-L & C. .-is'i. ni MSli7t .v. fa. 4il(l: II .i//„n v. Hni„
I,. .1. l-Acli. N. S. i;l'-.'. II .Iiir. X. S. M,nrr llulil m. (IS!MI ICIl Pa .T

>^
Ml. II I.. T. X. S. 77!t. 1:1 Wrrk. \\i\i. All. 4:IS: l!„<,hrrl,ihl v. \„rlh,vslr'n
111: Mi/kiiii v. .1/(777/ (Isiisi I.. 1;. 1 /,'. r„. (is,s(i( J,-, s r I-^s- \(itliiille
11. K. Sc. App. ('as. ni'ii. I!» I,. T. X. S. ,( f. /,'. Co. v. /.V/,'-,,/^ (ISiio'l 1 C.l.hv.
:;i): Il.i;/,7T V. it„lliii<i (IS,-,:!) 22 Ala. (Ill, 7S .\iii. I).i-. -.(Ml: Ah.ut/V/,- Iron
Jill: Miiliinia i8 /•'. A'. r„. v. \l -W/.,- C,,. \. Ii„l,xu„ ilssl) 7 I.<m, ;iii7 ; /»„//«,
ilsTJi 4S Ala. 4.'>!1: 'hisim v. .v.,;.//, ,f v. f;»//\ C. ,(• ,s'. /. /.«. f'„. (IHS4) (!1
\..///i .\Ui. It. (•„. (IS7S) til Ala. .>.-.4, 'lev. IIMi: /;.,;,,/ V. Ihinii (IH!(.-|) 3:5 X
:!-• .\in. l!cp. ,S; Mul.ilr if O. li. <•„. v. I!. |.-.(i: //,««.<»/ v. Hum,: W ,f O )f"
lh,.i,i(ix IISCS) 42 .\la. (172: lln'iiiii v. r,,. ilslKM ;12 X. Y S T! ,SS4 III X Y
'.ilnil I'. It. r„. (1S74) 4;i Cal. I2!t; Siipi,. r,ll2: I', „iisnhii„i,i' C,

'

y lt,'„ui]
si,,,l,.„H V. Itnr (1S87) 73 (al. 2(1. 14 <|Ks:i) S!l Iml. 4.-..!, 4(1 .\m. Ilip 173'
" :!7S: ruinimrc v. Soiillirrn /'. It. - l/.ill v. Ilr,l,;,r:l t,h„in-,,s Ci,. ( |!ll)l )

(.,. il.SliI) SH Cal. 3liO, 2(1 I'a,-. 17.1; ]M linl. 4(iil. 11(1 .x' K. |4<). A sluli>-
l\-ilh V. Wiillcrr Iniii if fvil Co. ,i cnt ..f plaiiilill^ ..iihihI. in an action
ilxss) SI Ca. 49, 7 S. K. ICC: fli!,-ii,io \,y an .•iiiplovc ^liMuiiif; that llic iniii-
.( \. II. A'. Co. V. Sirrll (ISC/1 4.-. 111. li.s cnniplaiiicd of wciv ocrii-ion.-il l.v
l!i7. !(2 .\m. Dec. 2(IC: rliirn,,,, ,( V. ir. ji .(.cinplovc.', is not, Milli. icnt to .slim'v
/,'. c„. V. 'f.i.»/o,- (1S73) ll!l 111. 4(11, IS t.liat IImtc is no caii^c of action. It
.'<:r. Ilcp. (;2ii: riiiraiin ,f .1. A'. Co. v, nni^t aNo apiM-:ir l.v the alllini:i( iw tcs-
.•<:,!!, ,1,1 (IS72) C3 111. 2!>3; Cohniihus. timony of t.lic (.|ii|,i.iv,T lliat llic cK-ni-
' i( /. C. A'. Co. V. rii.rsrh (1S73) CS plovcc was a cuiiipci'ciit pci -on for llio
111. .".I.l, IS .\ni. l!cp. .-,7S: T<,l,,!„. W. position he o, cnpic,|. ami lli;;t, n, <,arv
.' 11. A'. Co. V. Ihiil.n, (1S7.-.) 7C III. api.liaM.c-i \\,ir fiinij-licd l,v tlic rni-<: Ih.r.H,,, if .1. /. Co. V. It:ixh jiloy,.,-. Il„l,„ V. ir,.s7,77, 7V,n,,vi7 Co
ils7,. SI Ml. .-.7(1: c/,o„„o.f 1. A'. C. ils;Mn 7C W i*. 341 1,". X W IC \'

\. !.; llscs) 17 111. los; I „iu.l lailwav rompanv uliirli is nc.'li..cnt in
.^'.r'. - ItuUuui SI,,. I- I-,.. V. Uf/./.c i-Miplnyin- an uii-kilfiil ..n.iincci-. or al-
'IsMli lie 111. KMI. .-, \. K. (12: 77o,.„.r lovvin- s„cli ,.;,yinccr to turn ov.t tlic
V. SI. I.,.., IX. .1, ,( y. // /,' c. (ISCI) (.;i...in.> to a fireman «lio is not (inali-
iJ l!il. 2(i. ,s.-, Am. 11..C. lull: rh„„.,„ !i„l to niaiia^, it, dama-o n-iiltin"
.' ';./.. It. r,,. y. II,,,,,,,, IISI17) 2S from ;li,. con.liict of tl icMnccr
l:i

.

-JS. !i2 .\,n. Dec. 2S2
:

l.,il.; sh,.r,- or liriuan. is lial.l,., altlion-li th,. in-
> 1/. .s.

/,'. r,,. V. Sl„,.,il: (IsSCi HIS jnrcd mts.hiI i- tli,- .•ondiiclor of tin-
]'>'!. I s N. v.. 11311: ll„i.,,l, V. V<7c Or- train. r,,„„,.,- y, Chi,;,,,,,. It. I. ,(- l> If

'f'.

!•'"-', r ';;''" "'^'''* " '-•' ^""- ''"• "^"'' "••' ^'"- -•^•"•- I" CI'H^nio.
l"i. •. \in. Dec. .,(,.,: Siillrrhi v. \l,„-- Si. A. if /'. It. Co. v. rl,„,„,,i„n (Is!14l
"'" ''^"" '•' '"' \'i'>- "li'l: /'o'W'T 9 Ind. App. .-,2C. 37 X. K. 21, dcnviii-

\:
'•>'•' (IsSMi :;.-. I.a. .\„ir ,;!)!!: nlicii ino in 9 Ind. App. ,11 1 , 3C X V

m'" ;,'," ,'
'"''"•'"'' '•". (isiici 4S 221. it. was l.cld ,.rror to ^Hvc an in"

1, -..11: i....,.:,i,.: V /;.... C; /;,,.. ,r: ,; -tniciio-: In !;;r ciT,,! th,,t. if it „„..
',,'":'.";'/"• '''"'' '"' ^''- "" ;' l«-.'"ir.cs nci-c-sarv to tal;c into tlic M.rv-
Ali. b.4; liiijitr v. " ' - .- .'Jai/lur (1SJ7) 10 ice an liie.\iHTiciutd emjiloyi'i', Llic

I Ml

•M

1



y:i4 M \sTi:i; AND Si:i!V.\NT. [l II \I'. Mil

tlu'Tc \\:i- m-Iiiicmc ill ilio sclccl.idii or rotx'nlion of tlu! cusitv :iiii

\vliiis( net. ciiu-i i| llic iiijnry.''

A <'iiiii|il:iiiii wliiih ;illi-(^ tliiit ilic iii,i<tor was ncjilijrciit in -r-

Ici'iinir till' IcJIiiw M i\;iiii wliiix' iict cjin-ccl the iiijnrv is not ilcinui'

I'lililf.' ( )n ilic oiIk T liMiiil, a <'ciiii|ilaiiif is iiisiitlicifrLt wliicli mi \\-

1'iicc .slidw-. iliiit. till' iiijiirv ill siiir was caiiscil liy llic act of a f<li..\\

scr\aiii, iiiil(-s it a\<'i-< ii(iilij;ciici' in rcsjKct to tlio selection or n-

tenti.iii of that -ci-\ aiil.'''

'i lie ili>iiiiciioii lieiwicii tlie nci;li<:ciice of a eoni])otont fellow :^f\'\-

fint an<l tiie iin.-kiifiiliios of jin iiicoiiiiiel( nt fellow servant .-Im iiM

lie clearly |)oiiit<i| mit to ilie jury liy llie trial jiiilue, in any case wli.n

lliere is a pos>iliiliiy of tlair iiiis,i])iirrlicii(lin,i!; tiio true rule.*

li^inci' Of lliii). oiii|.liivr<' is a ri-1< (i-i- Mi>. ^i'.;). Id Am. Hep. 402: l',,Hnr v

miiiiimI l,y lii~ cii-riK.iai-. 'llic iiiiijiirity HUiulmrl (|S7.'>) :,\ Cnl. ||!l; /{,,,,,, i

III till' ininl. >:v\ I lull. -IkhiIiI siiiIi ii iii"- llliimhivl.- ( ISHI ) HO I ml. .'i-JT ; /;,,,,,,,/

< il.V llli-i', tllc ntlll'l- m'IVJIiIn liilil U V. I.iillisiillr. h'. if SI. I,. It. Cu. (1^>I
li-lil I.I ;i->iiiMr lliiil llicy u.iiill \,v ill- ino hid. 4111: l.nli Slimr if I/, .s /,'

fiiiiiiiMl iif tliiil liKl. Ill 111 IiM>l lif •,'ivrii <(). V. Shtiml; (ISSlii 1(18 liiil. I. s \.

11 ii';i~i>M.iiilc n|.|i.iiiiiiiit\ 111 Inini il. Ik- V.. li.'iO ; .\l!ii<i V. .\ iin nil ill fiituil r,
fore hiiiii.' v' "''' 'I' :i |M I iliiiis )i()<iliiiii. IIS.'.O) (1 Cn^li. T.'i; /*'i/i- v. Kiiiiso-. I'.

V.<>~<. .1.. ili—riiliil nil llir .'"'illiil "lilt /'. '(). (ISril S Kiiii. IH-2: Villi,, h,, . \.

<lic Iii.ijoiily of tin- iiiiiii <iiiifi|.rcl llu- Uiilf. ('. if N. /'. It. Iii. llSSHi Til r,.\

tcnii-* "iiic\|ii'i ii'ihi'.l" mill 'iiiriiiii|i(.- 'JJii. 7 S. W. 811.")
; l< imhl \. Hall i\>'m\

ti'iil." iis 11 MiMiiil, limy In- iiii\|Mii- 8 liilo. .\|i|>. Ii.'). 44 I'ac. 781; I/./).,

I'lHTil. iiirl yi'l lliil ill((illl|ii'lrlll-. )/(.// V. I'llii/ic It. Co. (18li(ll .'111 \|o,

'' llii,l:,'i I- V. \,„- y,,rh- ('. It. Co. ll.">; S(iiillii',.yl X'iniiiiiii I ni/.i;,,-. C.,.

(IS7II1 •_• 1,11!!-. .Mill. V. .1(1./, Ill- {188!t) 81! Vii. t;7ll, !• S. K
' \iiss V. Ilihniiiir. I.. lO W. It. Co. nil."); I\< isrii v. hillltnn Cilll. SI. .I.J

(Is'isi (i2 N. .T. I;. .'!. 41 .Ml. lH: r. It. It. r„,'(188:!| 711 Mo. .iiiJ.

rliii„,llri- V. .Mliiiilir r,.,iyl f.hrlrir It. ' linimm v. IlilUm ,f />. I.iiiiil„r C;
r... iisus) 111 N. .1. t.. ;tsii. no .\il. 117I: dsiii)) 108 fin. 1114. Xi S. i:. '.m;i. Im

//'(// V. I'.iilfi,i-il <)uiiii-irs Vn. (I'lllll f'.,,/:ir V. Tinihir ll8.')7) lOllrav. >:t.

l.Mi lii.l. ITill. liil \. K. II!). A iMlitioii J77. liil .\iii. Diir. ;n7. the follow iiiL,' in

iilli'iilnu' lliiil till- ciiililoyii'i'iit. of 11 fri- -liiiilioii \\ii. Iii'ld roircil : "ll i> mil

low ~.'iv;iMl \vii< iiiii-!i-s mill iiii.'li:;fiit. tniilril Hint l.lic ilcfi'iiilmit wii-i iii'v'liu'.'iit

iniil thai, in ro?i-i'i|iii'Mii' I lirii'of. mi in- in ilir >.-lrilioii of nn iiii-oiiiiiptini 111

riiiii|ii'tiMit M'lMint \v:i< Ijiki'ii into till' Lriinrv. iiinl iiciiljircnl in contiiiiiiii:.' liiiii

roiii|imiy'- -I'lx ice. wlin <-iiii»i'(l t.lir in- in hi-; ciniiloyiiiriit. 'riicic aii' two in

Jiiiv liy lii" iiii-oiiipi'icni-y. i~ a -iillicifiit (jiiiri.s licre; 1. Was flu. c.iii,'jiir,T ...m-

alliiratioM of iii.._.|i..'ciin. in lii« <'iii|iloy- iirtnil or iTU-niii|H.l.<.iit ? 2. If In- » 1-

iiii'iil. (inh-, •<lii,i I'lllll- if Tiriiir (',,. V. not. liail till' nia^liT li'iisoii to Kii..v\ ii

'

Itiiilill (IS'.i.Ji •_' Ti\. fiv. .\ii|i. :til8. 21 If h,. Iiail reason, ami if In. kiinvinjv.
S. W. !i.")8. .\ |.oiii|i|aiiit i-^ <iiHi.icnt, or li.nin;; j,'onil ri'asnn to kn..u. .-in.!

wiiiili i-liiii-:;r< till' ili'itli of I'll' lri..'j.M._'i' wjlliont iliic lai'i' anil )iriiili'ii.i'. cm-
lua^tiT tliroiiL'li till' act of tlii' ion- plnyi'il or cont iniii'il in lii-. i'iii|.l..\ iiniil

iliiilor. iiilrL'iiiL' 1li.it lie wa* iml a rari"- --urli inroiii|ii't('iit pcr-on. ami lli.- :i..i

fill, ~kilfiil ii'iil alti'iitivi' romliii'lor for ilnit liaii|iriii'il or injury aro-i' In i- .-.'i

a |ia-.-riiMi'r train, wliii'li ua-^ known lo of -m-li iin oiiiiH'triii'y. mnl tin- |.l:iiiriir

ilifi'iiil ml. ami tliat tin. ilrilli of |ilaiii- lia> >ili~lii'il ymi of 1lii<. tlii' Inn- i. 11 I"'

till"-; intc^l.iti' «a- caiwil liy >nili con in^' on liiiii. lie i< iMilillcil In icim 1, If

i|iiclor'~ iicl'IIl'cuci'. I\irliii v. C/mch/o, lie uai nut iiiLiliircnl in tlii^ ii-|i. . 1. nr

/'.if SI. I.. It. Ci,. ilSHuM .".11 l-'cl. ls:>'. Iiail not ici^oii to know of llii~ in. .111

^ I ml i, I ml. It. if ir. It. t'li. V Itirhii jii'lcii y. mill till' injury iliil 11. 'I :iri-i'

nSsiii liil liiil. 7."i. HI \. K. iWll : I'll. from iiiiiiii.|.i-iciicy, lie i.< not lij'iic i"i

Itr V. Aniliii.'iaiijijiii It. Co. (lS7.'i; liJ tlii-. giouml. Jf it was tlie carilc.~i lat
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Aiiv .-li.-iri;)' is f'iT..iicuiis wliich ,l,„.s not distiiijriiisli cloiirlv U-
twccii llic li.iliiiiiv of the «lcl'cii"I:iiif l.y iv:is. t" iic:.''lii:(.|icf iii tlic

I'lirni^liiii-r of |in.|HT appMniriis or in tli<. .•iiii.Iomm, nt of ,.,,iM|Hlriif

i'..>.T\iint-, illKJ llis ll(,lili;il.ility for ;| w.-illt of I.ro|<T cinv on llir |i;irt

i.f ihc fellow M'rv.int iil tlir tinio of ilic ;i(ci(|.iii/

The (Icfcncinnl is not cntiticl i,, mii MiKjniiliti. i| in<lriiclion tlmt tlio

pliiiiiiilf ciinnot recover if lie wjs injure.] \>\ iii> own eareles>ne>s or
;Ii;il "f llis fellow serViinls.'*

179. Standard of care obligatory upon the master in regard to the se-

lection of his servants.-As in tlie e:. f the otli..r il-en.-ies of tlie

iii;i-ier"s 1)11. inos. ij,,. ,|ii,.Mion \vi,elli<'r !:< Ii;i, [-•rfoinied liis .Inlv
v.itji re-iMvt to tile ein|iio_vin(>iit of sMrv.ints is sometimes eonsi,lcr< ,|

villi refeivnee to the .i;en<lMl sliiii.hinl fiirnislied l,v the siip|M„e,l

I'iMMiiiei of a mill) of averap- iirii.h'iiee ami intellii;eiiee nil, lor the eir-

ciiiiislances, and sometimes with reference to the aeliial (]iialiliealions

ef tile ser\aiit iiired.

'llic former jxiint of view is apiiaiviil In the doctrine that an oiii-

I'lnycr is ill no ease Iieid to ail iiiiderlalsimr to select ahsnlntclv coni-

piii'iit and careful servants. TIh' rule rei|uires ,d' him iio moiv than
llic exercise of reasonaldc care in either ca-i',—such care onjv as men
cf reasoiiahle and ordinary iirndeiiee exen isc,—and, when lie has
ciiiplied with this re(|liireiiielit, he eaiiiiot iw held res|;iii>il,lc f,,r iii-

jiines which result from the inconipeteiiev of the .-ervanta so so-

iirtcd.l

I'f ^I'l iiLnnipctcnt rnirinoor, ncL'lii.'<Mitlv IJ.p. f,S. 11 X, K. 77; W.hsirr Ml,, C,
iHi.l kiiMuiiiirly c'liiplcivMl In- the .Irfciid- v. Srhnil.ll (IsnT) 77 111. \,,|, 411 The
"Ml li,. uoul.l 1).. lia!,l,.: if it, ujs lli,. plnMs,. ••icii^oiialilo <-;uv, pni.lrniT. iinii
i:nili-< :hI (if a CMiMiiitnil, cii^'iiiivr, lie ili>ii.li,.ii" is u-rd in \<iif.,ll: .(• \y It
Willi.

I
ll.pt. hi. liiilil,..'- f„. V. \iirl.;,ls ||S:i.-.) "II \„ 111:! oj s'

,

"''\'';".,.'^ ''•'' ''' ''"• V. ir,7/i,' !•:. .14-i. •riic .hnv ..f n r.illuav .MrpM-
M^-ii. .,.1 I, v. .iis. .-I, Am. t!cp. 7.'>ii. rutlnn i^ to o\,T,i-..' due, tlml i-. ..nli-

Lijimili,„„il ,( (;. v. /.. r„. V. r,}i,k iiiiiy, ciivi.. in ).|i,. sclntion iiml .•iiii.l.pv-
ilvi.) Ill l.v. Civ. App. .Isii. 41 S. \\ . nient of iM -iivniils and iiuM-nts l.aviii^'

''';',,
,, , „.

n-prcl t(i tlifir parli.-iilar diilii's ;ind
"';"'"'' V. 7. »rvsrr r„„^ /. .0 /.'. r.-poM-ihilili,.s, and the oonxMiuni.vs

v"v -!'' '...)''' ""^- '-' '- " -^^ -'- "'^" '"•'.'• ''""" f""" '•'"•i' "ant. of .-.nn-

_

>•;. ;-l. "Ihc cxtc'iit of til,. iiM.h.i- j«.t.ii,.p. >kill. ,>r ,-an. in th,. iK.|f,,rin-
-ikiiiL' 1- that the c.nipan.v will ,\,.|-,iM. an,,, of thi'lr ,lnli,-.." V.nuUr v \<;r

-""'''l'- file in the „l,,li,,n of an y,„l; A II. I!. f„. (1S7H .-)!i V V XM
','"'""''•, ".'"'•

.'J
'"' iii''oinp,.|,n,A- is 17 Am. l!ep. .-1:^.-,. Th,. iihrase "oidi-

'iiMuoivd. It will di-niis< him fn.in il> ir,n ,ar.>" is al-o iihmI in l.liulnill v.
MTV,,,.. '" "'"''i^'./'. .1 /. <: I,'. Co. W /., il.Siir, 41 |-e,l. ,S.-..-,: /> pnrtr

I'M', '.s. I)u. phrase "iva-oiLihl,. ,:ii,.- v. Itntl ( 1 S!I7 ; Cal.) 47 I'a,' 77:1 In
.1-" "..iii-.in \\n,,li V. \.,r )„,/.• r. f)/,,„ ,f. .1/. /,'. r,i. v. r,,IU,n, dS.sl) 7;{

'. ." ,."^''*' -^ "'"''• ^": Chir.;,,, a Ii,d. :2(il. :iS Am. i:,).. l:t4. (lie two nd-

s ',.. V „'"• '„''';•'";' '"*"•* '-"' '"•' J'-'<i''-- "n-a^o-Tahle-' .in.i ••„, .li.ia. v."

^I'J- (.0. tlSSi) U4 .\Ia^s. 1!I8, ill Am. U. Co. v. \\\,U, r {\Arl) 48 .\la. 4,VJ, it

. . 1
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TIio liittor |M>iiit of view is ulwpn-nblo in tlio Rtntonioiits fli:it i',,.

iiiM-ilc- is Ixniiiil to in-uviilc <(i-vinit-« tliat arc "fit niul CKiiiix't.n .

"-

'•i-lliciciit,"^ "(ir ( |Mt<'iit skill iiiid nrii(loii«',"* but nut "abHilni.K

CdiiiiM'tciit aiiil (Mil I'll! servants."''

A bIciKliiijr "i ilicso L\vi> I'liiiccptiona prudiK'os tlio muro ruin]', i,.

foriiiiila tiiat a iiias|<r is IhhiiuI to o\crrisc rcasonahlr- or oriliiiii\

cai'i- ill the ,-rici'iiiiii and rtlniiii.ii <if sntlii'icnt and comiK'tcni -ri^

ants." In insiriidinji a jnrv. tliis cMci.dcd form of statoiiK'iit ^Liil.!

aiw.ivs U- ns<'d; for oliicrwiM' llic jnrv nii_i;lit U' Icil to .suj)|)o-c il,,,;

tlic master was an insnivr of llic fi"rvant\^ coniix'tency.' C'oiii|>niv

tlio i!in:ilar doctrine in llie eas(> <if otlier auvneies, § !.',"(, onlc.

180. Unfitness injurious to the unfit servant himself.— In m-t in-

stances t.iio injured jiarty is a eoem|il.i_vee of tiie servant wIk-c im-

fitnoss is com|«laiiied of. lint siieli unfitness may coiioeivably inat'

a cause of action in favor of t!i<' unfit servant iiimself. Tiie n;!- .n

viiy recovery on tiiis ground is so rarely souj;Iit is doubtless tlmt. in

llio nature of tlio caso, tlie unlit .servant is almost always aware of Jii-

nnfitnoss. Tla- cilect of bis knowled^^e is to brinji tlio situation wiiji-

in tlio .si'o|if of ibe jirinciiilo tbaf. if a ]i<'rson of ap|)arently full ,i-i'

mid compKve understandinj: undertakes certain duties, bo is pn^iiiiii.i

to ajiprcciato and accept tbo risks incident to those duties.* Or, fn-m

wai s.tM tti.it the niii-lcr \v;m bnnnd to Siipp. l.'il (samp faots) ; I.aniiiii v. V.rr-

UM- "due or riMsniiaMc" c.iri' and dili- 1 i<i7,- ('. K. Co. (1872) 4!» N'. V. Wl\. 10

piico. tlio cxcrci^o of "orilinarv" f.iro \ni. IJi'p. 417: lironii v. The It. S. Cmy
1111(1 diliyi'iui' nut, liciii!; HiiMiiiiiit to all- 11S72) 1 Woods, 401, Fed. Cm. .\,i.

solve liiiii friiiii liiiliilily. Uiit, tlii> ml- 2.(1112.

iiij; 'ii.'trf*N a di^liiiitidii wliicli iI.k'S ' /.ciris v. F.mcrji (ISOO) ln<( Mi !i.

not M-i'iii to lie waiiiinti'd Iiy the author- (Ml, (!(i X. \V. />(!!) (coiidciiiiiiiii' ,i

ities. In Shir v. .s'l/n/ciisc. /{. A- V. Y. <-!iar<ro tliiit "tlic law iiii|)o-c< iiimti

R. Co. (1S721 7 Ijiiis. (17. tlio oxiiio--^ioii ovirv nian that nina a sawmill the liiiy

"lii;.'lio>t caro" was nsod. but tlii< was to oniploy roasoiialily skilful ciiiplnv-

ohilrr. and is, in any caso. too st ion;/, oo>"); (iiilf. C ,{ .9. /'. AV r,. v.

nst tlio jiIkho aiitlioiitios show. S<liiinf>hr (1802) 1 To\. Civ. App, .":!.

'.In/f.sro Oil (•„. V. <!i\,si„t (ISiifM (i:l 21 S. \V. 7(1(1 (disipiuovin^' the st:i!,-

Pa- 14(1. mint, that a raihvax- oompiny is lui^irl

'\iiif<ill: rf It". If. Co. V. Amiirii to "fiirnisli c-oinpotont and qiiilil^-i

(ISIMIl !i;t \a. 108, 2.'( S. K, 2211 (not nan to hardlo its oii;.'inos and tr;iiii-"i,

error to siih~titiito this w<ird fur ooni- ' .\(c ordin;;ly. an oinployor wlm i- i.ir

potonf in an in-tnntion). ins a man twonty yoarR of a^'c i* n !

*iro)ir/<r V. ItiiUiniurr <f- O. /,'. Cn. lioniid to oxainino him as to lii^ ixp

n

(187(1 1
.!2 Md. 411. I! .\in. Iti'ii, 1 i:l. ciiic and rapaiity with a viow ti ;i- r

' lliilhiiiil V. Triinrsurr Cnl. I. ,f- ff. tainin^ nhotlior ho ncods in-trinlion i.

r„. (18!HM 91 Ala. 444, 12 L. K. A 2:i2. to tlio d.in-ors of tlio work- OV. J v

8 iso, ,-.24. chiciKii, <{- /. Cnni II. c«. (is:i.'i i;.:

* Mnlthrim V. Hull (1S!17: C'al.l 47 Ind. JIO. ;il X. K. (KiO, Si^o :il-.., 1" .i

Pac. 77.1, I'or similar lan;;iri','o, -co liko ofTcc-t, /'iVr'-Z/i/r'//!. ^', if .sV. /,/.'.
''

liixirrs V. r.iiillnii Mfn. Co. (ISS7) 144 v. Xdnma (188(1) 1"- |,„l. l.-,l. ,", N. K,

JIa-s. lilS. .-.It .\ni. I!op, fiS, 11 X. K, 77; 187. A Mivant i; rod f..r iny S"'-

T'litri'-'ti V, A'rir.v fls'iKv .TS Hun. II,".. rial diltir,>. who i . ifod f.i en;:;'"

12 N. N', Siipp. l.'id: 7'/o.m/)\(i)i v, Runs two oars, and roooiv. ; i iniurv U mh-.'

(l«'Jiii 3j M. V. S, 11. 271, 12 X. Y. ho undortakos to do -is on llic iii-iio
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iiiii'lIuT stiiiiiI|M)iiit,, lio iiiiiv Ik- roirnnli'il as lx>i?i!; fjnillv uf contriliii-

tui-v ii<irlii:<hi'<' in uiiilcitnkiiii: wnrk i""i' wliicli In- kiuw.-i liini.-cH' (>

[»• iintiih li,- (•>|'<<'i;illy wln'rc his cMilpiiliility tiikcn tlic funii >>( nii

(lllli^-i"ll 1ti iiilnnii ilic iiiii-tcr uf liis iiiiiiiiicss.'' liiit. if tlii-; <'lciiiriii

..f ilic iiir'iiiH|i('i<iit Mi'VMnl'' kiidW k'llirc 1m> iil.>tr irtnl. his v'vj^\\\ \,, n-

(Mvcr fipf injuries i-ic( i\ii| liv liini«cif is imli-puliiMc, the ^ilniiiinn

ih'iiii; fsMMiliiiliv liic sMiiif ii.-> wlirrc a scvMnit, wiilmnl Uini; lakrn

I'liisiiii' llio si'iipc of ilic (Inlics ilcliiicil liv liis ((HiliMct ( sc*' diMiiicr

Nxv., push, is iis-iunt'd ti» wcn-k wliii-ii is licvnncl iiis iM|>;icity, or

wliirli <'.N|icp.('s liiin to nniisna! |HTils Uy roiisun of sumc iiiivsicnl nr

iiM'iitiil ili'fccl.' llusi of t.lic <-a.( s under tliis liead relate to tlic nuis-

it-r's iiahiiity for tiie ( ni|ili)yiin nt of minors. Se<' SS 18-0, ante.

B. C'lIfLl -MhTAM i;s UlI.Mtl.Nr. ri'ON TlIK Ql K.SIIU.N ol' A SKKVAM's
CO.Ml'KTI .\<Y.

181. Generally.— The first. st<>|> in tlio (>staKli-lniiont of tlio j>lnin-

tiff's case is to aJdnce snilieient evidenee that tlu' cos^'rvant whose

cif a riirvo mimot rriDvi-r diTiiMv-r- hm
Hip llico'v ilml lip was iiii-killrd in ~ii(li

work, wlicri' tlirrc is no <\ idiiui' Ili;it

.'lit wiiiit of skill \\ii< known to tin* mils-

Ut or tlic ni.liter's rriiiorn'jilivi".

Whiltidir V. (•(iniiihx (|sS4i 14 III.

.\pli. 4ltS. rn)iil,ii\..\t'i>l'l,i,i (ISSS:
US M;i.s. !)S, IS N. K. o:.-., wiis an ar-

linn to rcroviT for ]M'r«onal injiiiiis oc-

r;i-ionii| to tlio plaiiititl', wliilc in tlic

ilrliMiilaiit's ciiiiiloy, liy luiiiu' plai'i'd hy
liiin in a iio-ition of iMciill.ir daiiu'iT.

Kviilci'c'. was ffivcn tliat tlic jdaiiiliir

Wiiri siilijiit. to epileptic tils, and was i-t-

niininl ol' the fact. Tlic ,iud;.'c, iiflcr

in-.tr\nlinj; the jury that tlic plaintitT
iiiM>t ^liciv tliat lie was snlijiM't to siicli

lil* li.iit lie did not know tliis. that tlic

ililiii !anl did. uiid farther, that the dc-
fiti i:.!it "kiiciV or had «'jiii.s' to knmv
tliat iilaintiir did not know aiiythinij
almiit it." aaipliHed the la»1. <laii-e.

sUitiie.' that, whether the defendant
kniw l.h:it the plainliir «a» ignorant of
his iniil'iiy mi; lit he proved liy ciriiini-

»'ar'i:il. ns we!' .ts liy direcl. evidence.
"il" JiIi'intifT exieptedto this >la(ciiiciit.

iind, •vithont askiii-.' for any instruction
.IS to the dtfeiiilanl's duty, if only he
"ii„.| .aiisc to know" the plaint i If- iL.'-

noraiiie, reipiestcil an in-^trmtion mak
'"•J the ili-fciidant. ri-vjuiii-ihjii if ti.e

nl.iintiir was i;.'norant of. and the de-
fcmhint was nci|uainted with, the mal-
ady, without regard to the inquiry as to

whclliiT the di'fciilant knew or had
<aii-c to know the plaint itf's i;:norance.
Held, that the iTi«tiiirl ion as pven was
iciirci't. iiikI that the o!ie rcipiestcd was
piopeily lefii-id. In I'lirliii v, tin-
fmiiik ilS!l."ii ii.-> 111, App. 174. it wnn
held thai the owiii'r of a hlast fiiriiai-fl

i- not li.ihle for injuries to an eniployen
fioni till' inlKilatioii of };as not siiiricicnt

in (piaiilily to iilfct an ordinary man.
hecaii-i' the luiijr- of sn<h eniployci' were
over->cii-itivc from previous illness,

where his employer hud no roa-ion to
suppose that he was not siilliidently

stroll'; to endure the gas without risk.
Compaic 5 144. «ii/c.

' It is laid down that by apply injr for
work, a servMiit holds himself nut as
|io-<^e'<<iiii; ipetcnt kllowlcdL'c and
•kill, and that, if IIicjc iiiialilicitiotis

ail' hukiii);, any injuiy which re-iiilts

fioiii \\\* iiiililncs< is to lie attriliuted to
his own fault. Iliihrr v. .hnl.-'sim it S
r„. (1S03) 1 Marv. (Uel.) 374,41 All.
42.

" Whittalrr V. Coombs (1SS4) 14 III.

Ajip. 4!IS.
'

'I he a<t of a foreman in directiii}: ii

eomiuon Liliorer employed to break
-tone and drill holes, to draw a ehari^e
from a bla-t. without a<ccrtainin^ what
his knowlc-l',',^ or f-xpfri<-iift> is. con-
stitutes ncL'liu'ence. i'illo v. Fnrtrii
(1K!1.-)) 13 Misc. 153, 30 X. Y. Supp.
1105.
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'

iif'^li^.iir'(> rinisrd lli« injury \\i\n iiiifit f<ir the ili
•'"*

iif^i^rncil f.

Ill tl K' llli'i'll I cviil* lire tcl.iliii!; t>) pfiAc tliilt l|>li>Vt

r<-fiiiii(,ii i, ;illci;,,| t.,> Ih' i-iil|iiili|i' liihl r-vcr .-Imwn ..iiv Incl.- .if -!,in

IT clIii-iiiH-y ill till' iKi-CuniiiiiKT (p( liis duties In fnrc ijic urrid.m ,
,.

oiirrrd ill wliicli .lie |.liiiiililT wiih limt, n ti(ih--iiii is |irii|i<i-l_v fr\\ m, L'

Iiif<iiii|.<'tiiicy coiiiKitcs iii( ii\(i>(. (,f rciiiiliiliiv in "nil i'kh \.

OPfi'llliill til liiilkc li|i a n'iisiiiiiiiily Hillo |)cl-s<ili, ciiii^idcrili;: flic ii.itlii.

<d' tin- Work mid tlw gfiirnd <:if<'ty i>( iIhm- wlm arc rc.|iiiicil ii, .i-,.,

cialc with siicli |icrs.)ii in the p iicrnl ctii|iliiyiii(iit.""-

Tll: scrMiiil il.l IK' (ll»i'li;il Ii>r the 'iinic nn-.i->iin' n

pence wliicli wmild liavc unfitted liim fur llic <irif:in:il cinpliiM
'111 e (|ni-tiiiii w IicIIkler llie de|ini|llelit ^el•Vilnt Wil.i ciini|iileiit

tJio diilies lie was perfiinniiij; when ihc iiccidi nf, <K'cinred niii-

deii riiiineil w itli ref<'rciic<- to tiiat time, and not to llic tiiiio win

fir.'l a-«nnied the diilies.*

'Cm inn v. Mi nhii ills' ilff. fn.
(IHHl I l.lii W.x*-. ICI. ;)!i Am. I!r|i. V,:

;

It'll V. /((././/.• ijHSii) II-.' r.i. r*. ;i

All. Sl.'l; Itlisilil V. Au/lM/v lllll, H. S.

rf .1/. H. III. (IS'is) U.'i Mo, H:I. 4ii S.

W. T.'il. Sri' tiNo I'liaiilrr XI. III. II. ;««/.
" Miiitliiiiil V. Ililliirl I'liiiir I'll.

ns'.lTi !I7 WiM. 47(1.
-> N. W. IIJ4.

'Dial till- inii-lir N nut ali-nlvnl Iiy tlir

II I 11' fart thai tlic MTVaiil, liiinl wa-t

ran till anil |irii<lrnt. wIiiti', a" a iii.illi'r

i>f fiiit.. Ill' win iiii.ilili' 111 iM'i'liirni liis

• liilii's |ir<i|irily (mill',' In his l;,'nii|.iii •

iitnl waiil of -kill, atiil the iiiiicv !"

Kiilird from lh.it iii('OMi|n'ti'iii y w.is

lon^' n;.'o M'Mliil III tr/'i;/i/ v. \i» \iiil.

V. tl. I'll. (Is.-iSi :is r.;iili, MO, ami iln-

Iiot wi 111 to have Imtm >iiiii' ili-{intt'il.

II li^i- iiii'iitly lii'iii laiil ilowti tlial a
nia-lcr may Ik' lialilc to a si'iv.iiit liy

rra-oii of till' iiiilil.iii'-- anil ini'iiin|>i'-

Icnity of an rnu'inii'r. alllioii^'li tin' lat

trr I'M'ii j-i"* cvlri'iiii' rail' witliin tlu'

liniitatlon of lii-i knowli'il:.'!'. .V«/.>i/)i/. >•

V. dulihiiiiii (IS'.I.S) 122 C'nI. liO'.l.
'

."i.l

Tac. 42."i.

' Jhii i'l I- V. hiiliniinimlin if SI. h. I!

I'll. (ISii'M 4t .\Io. 4SS. lioMiri^' I'lio

ni'oiw an iiwtrnrtion that, if thi' ^iivant
f'ni|iIo\'i-i| l>y I hi' ilffi-iKhinl \\a- coiiiih'

lent at thr tinii' of tlir oii'_'inal i'iM|iliiy

nii'iit. tlii'ii ili'frnilant uoul.l not lie lia

hie for lii-i ni';;li;'i'iit ii<t> niilf«t hi- -ii'i

Hi'ijiirnt iir;;li;.'rnri' wa'* known to hi-

I'lniiloyiT, anil was al-o ;;|o--" in il-

I'liaiartcr. I'niirr orilinaiy ciri'iim-tan

11— a Mra-ti'f i- a?!i".M'-l a )i':i-oi:i!i'<'

liini' to ilj-i'liai'.'i' till' -i'i\anl afliT his

iiK'Hicii'iie^' lm:i bc'coinu known. LnUc

Hhnrr ,( M. S. If Cn. v. SM;;mlt- (Is-'i

l-.'.l Inil. •.'Ill, j;i N. K. 2tii iliiiilii . 1' ,1

ill fi'ihlaiil. knrH of -iivanl'" i.ii'l.-«

li.iiil- till' il.iy iK'fnri' till' an iiliiii i!.«.

not w.nrant, mliy of ini|;;nii'Mt tint

ni.isti'r's ntiiitioii of him w.is ii.'.'i

^•I'nt). This iiilin;; \» i« maili> tin' '.li,

of a latrr ili-iision. that a fjiiiil \,r

iliit. iiii'liiiliiii: a timliii;; that tin m -

liT kni'w of the si'iianl's nntllii... I,

foil' '111- Hii-iilrnl. Imt. not -titin-.- Im i

loin. Iwfi,i(' till' ai-i-iili'iit that kiin,\ ! .|_t

was iir'|v.iri'il. iliK's not warr.iiit tin- i-n

tr>' ot .1 jiiil'.;nii'nt. for tlu' |'l,ii'ii|if

!.',', -r'lr. A. 'l. .f. r. U. I'll. V. /;.....-

hill- [-.n:!*) 10 Inil. .\|iii. il."ir, .'is \ r

'Till' iinlilnr-s of t.lii' s|.i-»;iii| tn .-i.t

a- si\ ili-!iniaii ulii-ii'. for tln'rr mmiiii-

l'ri-\ioii- III till' injitiy. hr ha. I hi I r\

<-lii-iM' i-ont rol of till- >\v ill-Ill-- fn

Iwi'hi' lioiirs I'M'iy ilav. aii'l. -n f,u .••

thr i'\ iili'iici' ilisi'lo-i.-, hi' h.iil 1'. I :.'iii:.i|

this ilnty to Ihi' -ali-f.ii I imi of Ii.- ...ir

pany. ami williont faiill or m-^'..' .':

Ili- part, is ili'iiinl in lhii-n<i \. \-

>i.i/, r. .1 //. It. It. l-u.
,
jssji -s V

\. 4S1. K\iili-n..' that, tin' ili-liii';'i.-!i'

--rix.int W.IS lint rottiih-li'iit I.' I ik.-

i-haiL'i' of .111 riiL.'ini' tivi' yi-a i- l» l'..;. :
.•

iir.-iil: lit i- ini'lrvant. /.'nv/ 7'. <.."-.

I. it *;. A'. '„. V. ,I/,-A.„.,/ . i-si:;

'I'l'iiii. ) I S. W. ."ilMI. .\ M-iilii-l I'..
I- Iiv

phi lilt ilV shimlil he .si.f. a-i.li' wli.r.- tli.'

ii'ily i'\ iil.'iii-i' that, till' ililiM.|iii 'It -.-rv-

ant was aihlii-ti'il to inl.-iii|., r.il.- liiLi'-

it'irilr! to a |'i-i ii'rl friitr yrai-- y.
-

to the iH-i'lili'iil. y.iiinifiill V. ( '-..i.'-.

d A. ]{. Co. (ISSII) 35 .Mo. \pl'.
tilil.
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WIu'iIkt n P'^rviiiii !«• (••iii|.. i.^iii, fur iln ilmiiN a— ii:ii< -I ti. Iiim ia

]iiiiiiiiril,v a ijiii •limi t't.r il,.- Jniv,

182. Bodily qualities — i Si ' nI'

111 -! iii:i\ lie iiili'inil wliirc he is nl' ii

I'.'T, /M' •>/.)— A si'i'VMiit'n niit'it-

n-iiflifiihl >i/c illicl -liciit'lli t'lir

llif illllir-i Id lie |m|-|'i IT 1- IHillllK I,- iir lia- ili'lVc'l l\i i:;lil.

ilr:if. ol' 1.^ lot I 1 ,M t; :V II iliiiN a-~i::iit i| t" liliii,'' nf i- ,ililiri,i|

h "iilllC H-rinii-* iiimI

lliiil llif ii|>)«'^iri;iic-i' iiii'l iii:imnr <>i llic siTViiiit uliili- t<-iil''

tint ciiiisi ii iiK' ciiciiiii'liiiii' I'll 1

1

II wliii'li, ,i|iiiri I'lMiii

ilrl , II jiii'V <'iiulit i<> 1m' iilluwcl to iiit"< r ili.ii h iinlii t'..r 1 1
1-1

tlHiit-, IS a riilo no l< ?« i-i'iit'i iKlniKililr 111 iiniii-ipli' iIkiii I ;MiiiiMrii V.

li.ii.

111 -ItllW I 111

liill.'Mi

it li.i« 1 M lul.l, l.iirliii'? Hcviiiil mill

i.f orl.

i'rvi(lir>* :h r-l liilllill ill

14 mill 111 riiii.ii .h

iinil hi- ri'piit;itiiiii t'.ir iiiililih'

ihti IiimI III, I'll

-l"i« III L'llL'rIl

I limit. I) liriKi'i

;ll'. .Sllril •villi-

iifiii- i;

iiiiy

I'iiliiil. Iiiit

IIIN'll'lll. lil'll;.'!! it ll'lllll 1 111 il t.MlH' A'

ii mil |>ii>i.|' 111 llir iilti'Miil i|i'f,,|4.

]i iiiiiiiifiiiii a SI. I,. II. »
1 r •- - . •;'••••>.•".«,. ft. • •>.

liMi Villi iK'fiirf llu' 111. iili-il. Ihtiil- IsMli ;ttl Minn. I'j'i, It \. \V. Hs.l.

i.ii;/iiii rf //. 7'. Miffiiiiiiii i; ,1 «•.»(/ r„. 'I'li' f nl tlnil II pii-iiii i-i iiiMr.iu'liii .1

V. Ihd.vr llHTlii H^ I'll. Ill No ii.,i i|i.i- i.ii. iiiri— .iiilv ii-mlir liiiii in i

-nil- inr ii>~iL'iir'l fur lliji iliii-iiin. |mIi nl In Ih rn.'inii'i of ii Im iiiiioliM' if

vviiiili M'iri'fl.v siriiM II I'limiliiMi' vtilli III' i-.in -it wiiIi j.'I;i,~i .. iiinl n-r" tlnni.
till' lii.i-iiilli jll-l lllnl. 7. .«. ,( /'. /,•. (,,. V. Ihlillii'lltiil (IH.MI

•/ill Nil V. 'hirnil,, If II if /. I ninil (,./< r.J Tr\. ."liir.

/ii;/i( *'), IISMii JJ linn, Jii: i;i<iil< V. ' Il i^ nut iii ijll'.Tmi" to iMiplnv. fur
i;, .1- ( ISdll I SS 111, .Slip. Ih'.l; H, /.s/ri- till' plll|.ii-c of li-lill',' a hiilliV f,,r

\ll .
I ,,, y, Si''iiil<ll il.SiiHi 77 III. \p|). Iiiiik-ii -liiy liii'l.H. nil iii,|».itiii ulii, i^

t'.l; .•<!, II V. I lull r„iis,,l. Mill. ,( \l,ll. p.lllly iliMf ill on., riir. Init Mlni-r liiMT-
<•... i|-lllt) IS I lull. 4Sii. .ill I'lir. :iil,-i im,. i, ;;i,..i| iii.ni'.'li 111 ililiiiiiini. vlnlli-

'lluiiirr V. lunisiit rihi il- \l. It. if II il Iiiill -I I 111 k willi a li.niiini.r ii

llih' , Co. (is'.isi •:< c. c. .\. L'lHl, Til Mi.r .1 iir liiok.n. rlii,.,,i„ A \. it, »„.
I . ^ ,\p|i. i;...t. s.". r,i,|, :t7!i. V. Im II, .is I i>ii;i i;,", |||. .\pp, | ij.

I 1h. i'lripm itv of ii y.iiil mi-lir. 'llu. in \. \ , ir ),,il- r. ,( //. /,', ff_

i!Mi:;ri| wilii till' ilnt.y of lining; inr- Cu. i[^^di >>H .V. \. |s|. wlim. lli|.

iiifiliii^' npiii-, run in iiiin.i irpuir mnrl. ivii;;iil,r.| npnn thr tut of ,i

liiiik*. to ili-rlnif.'i' -III 11 iliil\ in p,'i -n ili Im; m', Lri'i;,' inilv lii'iv -i\ m ir<
-nil. 111. IV 111' illfl'lli-'l fllilll till- tut tllllt nil! :l- Mil.' wlliill U.I- l'.i\ii|,,lilr li'i |l,i'

III' lij.l Hilly Mill' iirni. /,.. i' i .//. ,( V. nin-iri. Sn. jil-.i nnli' :!, -i./.u.

/,'. r„. V. iliiiis (Isnni !M .\l:i. 4S7, >s " .\ li i'„.niiiii wlm i- -iii.ji-ii to ,.i,i.

^" ''"'"-• I'ptir III- i- lint 1 ipiliill Inr lij, |,.,.

' W i.itlipr 11 ninliiriiKin mi ii -Ini'l r;ir -iiimi. I!"ii;l v. \ • ,/ )<,,l: ('. ,1 //, /,'.

i- iiiniinpi'li'iit is II i|,ii-liii!i tiir tin- A", f'n. lliiill) lit .\p|.. |ln. J |. 71 .\'.

j ny, wlii'ii', on tin' mn' li.iinl, lir liiiii- \. .'<ii( n. 7:il.

•ill li'-titii's tllllt li!,i I'.M-i'jIil w.i- ill' ' In '. i^'.h v. Mniur f. A'. Cn. ( 1 >< n
li-ilii.', mill tllllt III' iifi, , pi-.'il pinii'i. 7ii .Ml'. -.'II. till' ciiiiil liM ili.ii if th,.
nil till' -Iri'i'l witliniit ii'i .i:iii/in;r t Im-iii ; jury iinli rtui.k In i|. , S. i i|,it n |h'i -mi
mill, nil 111!' lillli-r ll;illi|, tin' rviili llrr Ml II- «,l, linlll In 11- ll|il.Ii.M-,| 11- J ImiiUi'iiiiiii
ilillh _i./- Ill -llnw tinil 111. v\,|, niil llll- nil ;li',nl|';| iif wh.'il '\\.r\ ,;,,\, 1,1- ,,;.,.

M fill Ills (liitii'1. hi'iii V. /{,. II, /./•),, pii-!'il tlii'y -iu\ nr iiiiilil i',. .1.1. ill lii- fill.
Ihmlil.i /,'. f'n. (IllOl) ."ill .\pp. Dii. i.l-., mill iii.iiini'i- uliil.' l.-iiuin.; l,,-!,,,,. iln.ni
Ii'' N. V. Siipp. .SO. Wlii'i-n Ihi' ininiii- :i- ;i uinii-,. iIi,-\ i,|| i'i;|i, n v^v iji.n,.
jiliii.y nli, i| iipii>i is (III. (llll 11;;,. ii'il iiinr. itiil -liil': " \, \k,.\\ n'iMil a
ilifi'ilii.. M-imi iif an I'liiiliii'i'i-. iiinl lii-i iiii\ IIikI ii nniii ..iiili\ i.f ii'iiiilii- },-
i'-'iiir;iiiii' of llll' toil. I, il i< cnnr (n iii|- . Mi-r. in il'iir o|.;ii;,.'i. ili,.\ ,,nl,| , ,.

"" ••ili-'iT ;;ii;ti;: fa Iiiiw t!"..it. .ift.r ;,;inlt in M- for. I Iir I i ,i ,[.„- ii,,i ,,.,..

till' iiciiili'iit I'lnnpl.iini'il of Innl nr- i>.i.'iii/i' jili\ .iojmiinv ii- iin ai I m K-imn'o
luiiiil, lit' ran liii train n iii>lai»'i.' of Hiiilii iiiilly nlialik' to fmiiid a \crJi(;t

*i
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(}

Illlt if Clin •'(•ill'Crlv lie ill llinl tliMt II roll-iili Tilli'" ri,-lv iif illjllst iri' lii;i

Ik> iIic ri'.-iili ,.( rccii'^iii/.iiii; iln- i'niii| . U'liiv .it' »iii'li i\ iilcii.f, fM
tllr i|llil!iliril I'Milil 111" iilli'will^ il III U' ^i\('ll U) llu- juiv wlli'li - :i

iKirli'il li\ rill riUii'iil Im- lr-lilllii|iv. Mni \vlii. ll:* «Mll|ii.'\«i-i. liiii; 1

|NTlrctlv ctllriiiil, iil'li'li :i]i|ir:ir In j;r«'ill ili- iil\ ;llll;ij;<' ,|;: \V|ti,i .

wlull llllilir iIh' illllllrlicc i>( till' III r\ullS C'lllliilll'il^--llie-lll \Kllii-ll i- il

In 111' |iriiiiiii'i'i| ill a fill ill r ur less ilcj;i'cc liv iii«? iiiil'iiiiiilinr -
i

rii||||i|illj;!« «.t a riilirll-niilil. At llir Vi-ry Illu-t, it is Riildiiiunl. a |iir\

simiilil lint 1n' iiiliiunl In iliMw aiiv cniicliisiiiiis I'r.iiii ilu'ir \U'\\ . i ,i

witiii'—1, <'.\f<|i|. ill ilic iniir-i cxliiiiK' rii-is nf ^rlariiii; iiu iiial ami |-

Sli"ll ill Iri-K wliiili ailV na-i.|i:llili' |ir|--"ll Uiilllil riilir, ill' In U' Jhim

|Hllilili' will) itlii'ii'liry. Illlt i\i|| ill IIk'SC «MSi'S, it Wnlllil, ll|'<'ti :;. i.

<'1mI |>riliri|i!r», U' liri'i-^alA In -llnW llV ilii|i-|iini|rnt, ti'Sl ilii' •ii\ liii,

llio (Icfii'N r.NJinl at till' liini' nl' till' ai'i'illiiit. It is liitli -nil. ih v
fmv, tn MM" wliy, it' iliai |i I iiimiiv must nil iiiialciv In- nliiil iiji.ii:.

tlio jury hliiiilil U' |x riiiilir.l ;il all In cniisiiltr tin- ilniii-aiinr aii'l nji

IK'aralir*' nt llir ilililii|iniii SI rvaiil nli llic uilm-s slaliil. 'I lir
|

:•

-

out Wl-iirr MlillllTS In ihilik liial till' (ili\iiillS |H rils nf tlir i|..l.ii:

n]ij>lii 1 liy I lie .\la>-..iilHi-i'n- i nlirt iln imt mtiii In In lliiliilnil. i

hy tilt' <.iiiisii|i'iatiiiii lli.il llu- liii'iiiii-taiu'i-.-i ulii'ii il iiili'mliui • ih;"

tllf CMS*' |li.ssi-i.s <ii|||i' |irnlltli\r t'nl'I'C.

183. Mental qualities.— r nli lilies nny lir pivilii ainl v.ln ivm r '!,

mental caiiacity nf tin' ili'jiiii|iii'iit srr\;iiit was int'iiinr in iluii \\!i ii

wns r<'iiiii>ito ("nr tlic |>rn|ii- i«Tt'nriiiaiii'r nf the iliitits a>-i!!':i'l i"

him.* riilitiirs.s nf iliis ili-i'riiilinti is hIa ii.ii-.|y au!ira\atril Ia ih.

upon, -not cvi'ii ii^iaiii^l it r.iilniM.l mi mi tin' ^rriniiiil tliiit tluTi' u:i- miI.i n
JHiratiiiii." Ill hiilli \. \iir llnnii .(• iiliiin' nf itn i>iii|ii'li'iii v in lli.il . i •

,V. Co. (1HS.-|( 1411 .Mii-i. I7.'>, :i \. i:. «liiN' ill (lii- ii'v nl li.u- tin- mili .n
2S. till lilt ilrrlini'il to mil' tliul llu- ilrmi' nf inroiii|H'lriir,v wai tlii' iiiul

uiipi aiiiiiiT anil rointiii-l. of a iiir in- art of in ;;li 'imhi'.

i«|ii'itiir in till' |iii'-rnri' nf a jiirv. «lii'ii ' ri.;./ii/i,i v. .Vii'- linV.- ('. if // ^' /.'

lon-iiliii'il In^TlliiT «iili ollirr 1i-li- Cu. lIsiMii Il'J \. ^. ."..iV. -.'."i N. I il'.

Iiiniiy trtiiliii',' to -Inn', liii iiiillt iii--i, Till' i ii^i' \i a-« liil.l to lie oiii' for 111. nii'.

iniylil not !»' li'^jallv -iill'a irlil. In -ali-ly "in'ir tin- ilrliiii|iiriit Mi\;iiit. -...i' ,i

tliriii dial. Ill' was an iiK'niiiiu'li'iil [nt- .\lr\i' in of a Inw onlrr of iiitillr. i. v^'i"

Mill. In I'liixlff V. I itclilninih It. I'll, rniilil not uixli l'<la ml l'.ii'.Mi-li- /.' ' '

('S!IO» \:,-l Mai-i. l-'i.'), -J.". S. !•; 71. it In/ Siuii v. I.hh rir (1:mH!; 1, s. > .\

.

V as aiLMiiil lliat till' jiliv liail II liiilit in .\|'li,) ."iS S. \\ .
s;!7, llu- i|ur-ii.ii

ilrtl'llllilli' flnm (In. a|i|if:i IM III !• i.f a wlii'liiT till' llrl illi|lli'llt ."-iH ml ".1-

«ilnr-i Hint 111' was -o inanifi'-tly in- l>iii.'lil ami inl.'llijnil j« loo _• i. i .1 ti

<oiii|n'li'iil tliiit llii' ili'f.-inlaiit, w;i« 111';:- •<• .i.lii.i-- iMo in rflilinii to tin' j--i. ••(

li;.'i'nt in i'ni|i!nyiii'_' liiiii a-i I'li'.'iiii'ir. lii" iiiiliiiir-- to ml. a- lirlprr of i i.n'

Till' loint saiil tlii'H' Ha« iiolliias; in Ilir ii|iairir. Tin' wiliii—is sliniiM !.• iii

r\ii'|itiniii In >liiiw that tlirii' was any- 1"i io;.Mtid with a \ ii-w to "linuiii" u! i?

thin;.' in his a|iiiiaranrp that, would jii>- hi- iliilir- wt'ii-. ami vih.il « i- ! i- i

lify ^ucli an infiTi'iHi'. and (!i:it it loiihl I'loiiy. iii iiifi rr.'.l I'V ('"' uii. --..-

not Ik- |>ri'«iiini'il that thi'ii' was. Aii//i fioiii siriii;; liim |iiifoiin tin' -. i '-i''

V. \<:r lliiirn ,f V. Co. (IS.S.'O 111) ol iliilii-. I.'il n-i„i,ii Hlf \. Ii, i, ,,..„> -,

Mass. 17.'), a -N. l','. 'IS. wai iliMiiif,'iii-lii il d II. II. Cu. (IsMl ) r,:! Vt. .;.;•;. -'-.' \'l.

, I,
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\jr; lliMl llir .. iwilil li.i- 1,, t r.M.iuil U fUlUrif lit J-iMl.Till ..lllrjit i. .,|

ii. <|ii.ilir_\ iiiiii I'.r lii» .hiii.-.-

III. lea iliMf ii Mi\.iiit is ixtiiiiiilv ciMiiioii- ill .l,.ii,^ 1,1, \\..iU !.>

Iii'l f\ ii'- III t il'i''^iM|H'lrlir\ .

'

in -iiiii- r.ivv .1 i,ir\ uill !„ u .n-:iiii A in limliiiu iIkiI a l>;h| icm
[.ml iiiMii is iiiilii '.. Ill |iiii in ,1 |,. -iiini, ,.t',-.,i,ir.,|.<

riili!ii<>- iiiMV :irl-.' tr.iiii iimlijliiv ,,( lln. -,tv,iiiI (., n,|iir,,| ih,.

i.rM.iis h.\-l.iM III -iii'li ;i iiiaiiiin- .1, |i, |.i-,.Mi\c lii- |iiVM'MiT ..( ii.iml

i\[ litii'al ni.iliKMit-.. i;iil iiis ill. ii|.ai'il\ iiiiilii' tin- li.ail -I, jl

" I •'<l". Ih' lit all rM'. [iii. nil iialiiic I., jll-lil;- iIk' in t'.T. ii-.' „(
iiir'iir<nc<' un llic ni:'-irr'- pari.''

1 lie lai'l dial a u..|kiii:iii liad Utii an ininali' uf a liiiialii' a«\ fiiiii

iv;. f>i.!,i,n. tlii.t lui .nil,'..,, in iiml >. It „;,, l,j, ,|,„^. ,,, ^^.
:il-.',.f M. rlrVilliH -v.i- f.-lj..M„l, all.l jMill li.uli. l.-,..u,. ,,,„| ,,,i,v i.lll Irli-
hi a h.i! il ..f -ii.MiMiim' uiilini,! ...Ml-..', ;,'iii|.|.,.- iti~(niili..ii. || i,. (1,1. ,,,,,„j,|.,
'•' '';'' "• "' •",'"•" ' • I"'''!" ""! I l-iiit.' i> ••-..r.lv wTiail.M, ,«ilil."'

..fan .i.ii.li.V', ill. I ti,,,,H..ii his 11.- «lii,„ iM.il..,| lliriiii,i„lt,irk«illi lli,.
'' '" "

' ill' j.'.'ii.'i.ii iiii-iiii..i.ii I'lUL'. rii- iii.i I,.,. iiiMiiii , «iii,
'I till' -ini.i' ill ii'iiili ni' H.i, ,. Ill,

]i!.. I- l.i'hii'l.i, V. Il-illi;,.>iii (l.Stisi -inn !, il„. ,,\il
I." M.I" iJS, I'l \, !;. II,-,.;. I,,,,; ,,,,

<•! •IMlllli; iif 'hi. -uilili. wlii.li «,,^
if it-l'lf. iM'.'jiiiil.' Illr

i/..'.w .f o. u. i-u. . n .,. ii.„. ,„ .
,:'';;:' ' '""""- ''

i1m:si \> M„, liT:! i-hh litn.iii uh.. i,. ._ . i, il,,. -..nn-
i.iiiiii.l nil.) till' liiiivliil.l,. i,( III.' triiii. 111,. '

,.,i, ,„• ..i,',,,,, n,,. .,,,,1 ,, i,,i»
il'"lll|.l'!.|lt

; TiOlIn, \. 11,./.,,, /' U. „„„. . T ,.„. ..„ „,.,.,'.„.
< ,'. lis::!! i.'l fill, ;i-.' 1 1,11111' |>..iMll. >, I;,

I , I,, I! Hi

• II !,all .III it |i.\,.r

Hr Ii 1,1 iiiiitl.i'.'i' I

•11-11. II.

Ii'xilil liivi- Ihi'II

1.', 1.1. I. lit. 4, .Ml. ...I. ,„._,, |„ „,,. „,,|,|,„,, „.,_.,, I I'l ,

.,'";''; \.'"/'r.- ;""."i.'-'
'^'- ''• """'^-

'

' -'"i' -.,.„•,>,,.;

•>M lii'lil hall!.' f„i- iiiimii'- ......„..,| ,.,-,.,,.iiii.i;.. ., ,al,i-tn|ili,., . „,|i,.,|i„ , |,..

h \ i'".v "III. vva., M..l.iil.l,v liiii.,llr,l l.y - mI,!, „,„| ,.,i,..,i ,!„. ;,.>,,,. ..,,„|i„., , ,„.

;,'"',""'",.,
. , , ,

,
"''ill ii|ii,.. II,.' .1,11,1^1, », I,,. ,-,. i, ,.,,iii,i,.,i

1
i.l.'ii.i' ulii.-li ,. niiTi'ly to II f Mill, n wailing i,.,|„. ,,„im,i- tin. ,1, ill,

f..l . .1 ,.n.',i,j,l„,vi.... ,„,|„. ,.v,.i,,. , „f ,1 ,„_,i,„,,., ,„. ,,,,. ,,^,-.__,,
ni:.-,. 1..V til- .ri'aki.iir i.m of a lii,- i„ uli,,.,. |,.,,.| ,., ,.„„,i,, ,„,,, ,,„.. ,;

;'
' • i"',L.'I..li'il t ii- „Mial piviaii ii.iin for il,i,i,.i::i.-. -Ilii' .•iniit 1„'|,|||„.

"'" '" 'fl'i'f [ '"'11 fi<„„ I, ti^lit, i„ „ ,,,;,„v ,„„, ]i.,|,i„, ,,,i„^,. ..,.
,,,^ ,,^^"•-, |Hh,.v I,.-!,,,-,' tl..' niailiiiii' uas •.la, f Hi.' injiii ii'-, „i, i|„u ,,.,|,.,|

.M..|,|„.| ,1,„- ,„„. ,,,. ,fy rli,. >i,l.„„"i„i, ,.|,„„ (lai-k lo .,|„'„ till, .suit.'!, ||i„I I,. ,|M,-ti,.„ of li.',^ ...iniHl.'my !» ml |„ rai-inu tlu- I,,, II ,-,,„| liivakiii- tliL
I.I' iiii.v. in an a.liiMi f..|- inimi,, li, a main tiark ua, v„l„,,laiv, ll ..Ml..,;'li„« Miv.inl fro,,, 1.1,.. ,tart,«.,. of tl,.. ai„l ini-laki'ii. \.,i|.,„:: .ipp.'ai ,'in Hi.;MKhl.ni... ..lii'ii' ,t „|,,H.a,. tliat slio ,'a... .Ii.iaini: tl...l. In- lia.l not ,.|,v-i •

1Ui..< l„nv ,n>lufl II,., l.lt ,,,,.1 unn „,.- ,,„»..,. t :,.f.„ 1| ,|„. ,„,, Vn'l , ,!
'';'

;;' '" ''" -"•, „'i''"','"'\\- "'"'"- •'•^^ r.',|iiir.,| ..r l,i,„ „t H,.. ,,„i.,„ „r
s V -"rV., ',

'."',' "'' ^''^^- »"'• "'^" '» "'^ "" ""-Mlallv Ml f,„ il,,, ,..,.

1. X y ,: . /'".'' ' "'"'"'""• /•' •-'•••" a-.i-„..,| to lii„, I,;. ||„. .|,,f,.„,|,, ,,

N V V,'-,
:-.'""";•" '!"" -' -' •'"'"••' ''> ""• '"•'• i^'i'i •'"»" i" '•'.-

,.;„i, ''>•' •'iln.ail ......ipany ,.,„,. v. \ ,„ ) o,-/,- r. .(. //. «. ,... ,!„
''T'".'"l iM iliai--.. of a t.'l.'^.ra|.l, >l,i. (ISflll, IJ-J \. V. ,-,.-,;. j.-, \ |,' i,|-, ,,,,;

I'-ii
at a s,nL..l...t,a.k -.iilin- .in,! l,i«l,. ,.viili.,„,. fail- to -|,,„v a want of .•o.'nm^^.
' '— i'l-' .1 io..>i-t lw>y ,.f -, ,.•,<,.,.„, t,.,|,y ,,„ ,-,„. ,,„,! ,,| ,.,,,,|^ ,,, .„,,.,

^li
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is not siifTli-ioiit of it«>lf In pnivc tlinl Iif* wjis wmillug in tin? iicco-inv

Blxiil i<« iMil'.nji a .-iiHpN' i"y\i\ nt' iiiaiiiiiil lalHir."

184. Disposition with which the work is done.— (rciini>aro § l'^^,

C. /"'••/. j
—

- liKi tji|ic>ii-iii'i t \i-l-:, II. I alciiic ill iilivsiial or menial mI ;i

liiiic', liiit ill ilii- (li-|ii-iiic.ii wiili vMcli a .>i4'rvaiil |'< ir.iniis lii- : i

lie-. .\lllii'ii;:li lie iiiav Im' |i|i\sii'all_v ami iin'iilallv aliii- lc> tl" .il

til. It i.- ii'.|Min-'l «,|' liiiii. his (ii>|ii.>iii<iii towanl liis work, an. I luw.irl

tin' iri'iii ral -.ilViv III' ihc wi.ik ct' liis ciiiidi.vcr aniJ of liis iill.iw .-' :>

ant-, may niaLr liiiii .'in inc'iiipliiit man.'

185. Bad habits.— inc'iniHicncy i.s intnalilc win rn ii servant i< :il

(liei. ij III \iei.iii~ liaiiiis, wliieli ilimini^li his |i|iy.>ii-ai and menial . ::

oien.'y ami reiiiler him less Irnsi wurlliy ; the nrn^t (iimin<>n kiii'i ••{

inei.iiii.eleiiey ninler this head heing that eansed hy inlemiieranee in

the ii-'r 111" iiiliixiealiiii; liijiiurs.'

• W/iiiw,,! V. fV'i/A llnnl) l:ii CmI. it i« ovcrtlirown 1)y n mn-ir-ifiil iI T. i .

47il, lit I'.ii-. "li'.t (iiMiiii,' i!ii\Mi it III ilk \niihiiii I'. II. ('(.. V. ,l/i(i. s I ls>; , i_;

Willi 1. I'. S. 71". .'11 Ii. C.l. -Jlli;. S Slip. (I III ;.

'(•.,, I„,is V. \,ir Y.„l: (• <f ;/. A". », :i-;i. < luiipn.' /,«. V. rlnr,i,i„. If i ,1

Co. { IMHi) l_'J \. V. .'i.'.r. J.". \. i:. '.U.">. /'. A'. <'ii. ( I"*!'!) .'7 .\li>. A|.|i :!..ii 111

AHiiTiiiMir (1--SS IS Hum. I'M ilmliit- ii -nil ii^;.ilii.-.l a riiiliiiii.l riiiii|i:iii\ Ix i

mil llrulril el' illllii-1 : I'umil'tn V. \ i ir lllllkrllulll (.11 IliiiVlT <lillllilL'i'» fi'l 111

Vol/, C. il- //. It. A", 'ii. ilS'.l.i) I !."> V. jlliii'S M'ri'iVi'll H llili' iiiuplili;.' r;ll - ill

Y. ton. 10 N. v.. 1; .V/i(i7/i V. /,'. If. il.MiT lli.it tlic iiiL'ii r. -limllv In f

lliiiliii l.iiHili'r I'll, (isoii) 111 Minn, liml .li iliiiiil lo tin- pliiinlilV lli.ii 1"

117. •17 N. W. 'I"i>*; Siiiinr v. Wmi "hhuIiI a- -mm nm iivit liiiii '

'

(IS.iIii 1 |;|, it i:i. :is"i. js f,. .(, t,i. |{, i- ailiiii--ilili' ii-i !ifitiiiiu' iip.iii llu- i|i!.-

N, S. 1.'i!i. .> .Iiir. \. S I7-. 7 Wiik. limi wIhiIht iIic cimiiniiiy .-.'li, i.l mi

|!i|i. Jlil I liuliiliial ili-r.';;iiiil iif a iiii-iiil iliir iii.iii fur «ii;:ini'( r: ImI i,-

mil' I ; // nhiniiliiii <f II. T. Mniiiilitin jury -limilii Ih' iliari.'"'il llial. if li:. .il

y;. ,1 r.i.il (,. \. /III/,.)- (Is7rii S-.' I'a. i.e. if lIu. ciiL-iiiirr tnwaril tin' plnii:''

ll!i 1 1'lil.ilii.il ilriiiil.i iiiii"." ami ili-nliiili- «.m iIh^ laii-i- i>f Ilii> iiijiiry. linn- miiM

ciiii' til iiiil.r-i ; llii'iliix V. Ilnlliiiiiin i{ Ih> rn irnmn. Iliiii.\liiii it T. <'. I! ' .,

O. A'. I'll, (is'ili jilt I'a. :s. .10 All. V. \\i:iii ilssiii .-,:! r..v. :11s. :;: Nn,

.•|s:! I lialiit.iial .ari-li->ii.--> . Mnluii v. I!i p, 7">li, It ti.i- Ix-.'li Ih'M tliii n. .h

I//. I/.i/;if r.liiliiv l.iiihl I'll. ( ISiIlM ^'.iiiT iif II r.iilniiil iniiipany in i.l.uii

II >|ip. I'iv. .'171. ."iS \. \. Siipp. ll.MI; iiiL- a lirakiiii an in itJ iiiiplny i int t.i

l\ii//.'ii- \. Iliilliuii ilsri.li -IZ \la. Z'.n In' iiifiMiil hIuti' 111.' only i^il.

llialiiliial I'll M. --Ill'-- I : Mnillniiil v. tli.' pnint i- tlial lir was -Inw aii,| l.i/>.

(iilliitl Villi! r I'll. (I>!i7i "7 \\ i-i. mill lliat l.lic rninpaiiy kiiiw 111-. ImI

47ii. 72 .\. \\ , 1121 I
riiiili'"iii--i ill ir till- -aiiK' witiirss li-lilii's that li>' mi-

piiil to ii.iiipliaii-T willi riili-1. An alu i\ s c.irrfiil almiit lii- wmk r,,,^.,!,

« !i:;iii.-.r wImi lia- iii> i.lia nf -mi-.l. ami \. Unini- I'. If. I'd. ( I SS ) i 71; M,- l'|4

run- lii- liiin ilnwii liiM ".i- fi-l ii- li"' Hnt tlii-< iiiliiii; -.tmi- nnitr.iry tn juiii

laii tiiiii a wliirl." i- iiii iiiiipiti-iil fur iiplr iiml antinnily. if il, ii in.mi M
lii- iliili.'-. liii.'i I .Inn II. it .s'. I. A', t'li. 111' laki'il 111 i'\prr--i\i. i.f a ..'i'IuimI pun

V. /Ml .V (l-^!'-"! !••_' Tin, :'.T2. is S. \V. 1 iplr, 'riirii' ari' iiia:i.\ kimN nf u,'i!v

.'|70. |!.,\. T-iiii; l|s!ls; 'ri.\. In. -Npp.l in wliit'h tin' siifrly (if uIIht -i!\:ii;I-

l.'i S. \\ . ii.iil. \\ li.'ic nil I'liipli.yi'i' wii vMiiM In' iini-ianl ly iinprrilril Ly 11

iiiiiiiril tlnmijli tin' nri.'lii.i-mi' nf an want nf ali'rtiii"^') ami ailiiiiv,

Mii^iiii'ir. rvi.l.'nii' liiat. tlic lallrr lia.l ' Miiliiiinii I'. U. I'n. v, (,i/'., ,.' l-sl'

fi.mi.-nlly sli.iwii lii< r.'ikli--iii— iiinl li: Mi.li 1711. !• V. W 21:1; <..„''

iiiililin'-si ami. iml w illi-tiiii.liii'.' iimi <l /. ('... v. A'i..i//';<r (ls;i|i 7s \| I
i;ii;.

pi. lint- m.-ain-l liiin, wa- r.'taiiiv.l liy 2s \ll.!lo|; Uihiuni v. / ,iv», , .. /' ''
'

till' iiia-trr. iii.i'.i-- a i-i-i- nil wliiili lIu' (lsr..'ii 10 Alli'ii, 2,!:i. s7 Am 1',
''•"'•.

iilaiiiliir is iiililli'd to rtiinir, uuK'm.s Urukinr v. .Niif Jyifc t'. U. Vo. (I'^riil
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186. Previous experience of the servant.— WL, iIkt (1ip mnstiT is

iliai-.iililf wiiii^ iH-liir.'iKv on ihr frn.nn.l tli.it, lir ^\„,ul<\ liiiv.' mxmi
iliiit llu- .M'ryaiit'.s pivN iuus <-\|Mri<.ii.f was ri..t >,ic'li as U> .pialify liim
fnr llic <iiilics (<. wlii.-li Ii.. Wiis as>i-ii('.i is a .in.-lion ilu- niiswcr to
wiiicli is oI.taiiK.I i.v ( ^idcririfr i\vn variaMc l'ac|.,rs, i/:., |],c cliar-
a.'tcr of tlic .iiili.s. aiKJ Ilic .xlciit of the .siTVaiil's I'XiMTiriif.- in tii«

saiiMM.r similar diiiics. It is manilVst that a (iii.stioii (!(.iM.|„i.M,t iii>-

(iti factors ujiicli i„av assmii.' siirh infinit.'Iy liiwrso f.-niis aa tlioso

is pif ciiiiiKhtlv one for tlio jury.'

Tiu' «'.-s,.nlial <iM(stioii is llic capariiy ,,( tlio servant to iHM-f-.rin

I'mixTly tiic Work as-i-n...! to liini. ]i,.nc<-, if tl„. «, rk may Im- wvll
i\nui-h\ the nnskillod an.! incxiirri.-n.-. .1, ilic nia-i. r is not ia.-kiiii: in
h.o nuNisurc of oaro lio owes to otiior f-iuplov ,,>, if |„. cniiilovs uii-

^^;i^((i ami iiioxiicrii nccil men ujh.ii it,*

2 l.ins. 51.-,: n„nt!nn,!„n ,f ff. T. /.'. .f • llrnrr it U orior to i„.tni,t .t iiirv
r.nl l„ V. /»,,/.,. (is;:, SI |.,,. nil; ll,;,| -pi.H.f „f tlH- ,,„|,|.n I of .,„..

/",'," Vils-"",'
•'';',''".' *'."'""- ''*""""' "'"' ''"' "'"^'>' '"'•" ' "'•""i^'i '•''•'•I-IM/s ilss,, ,,, M,,.,,. >.:. ;;:t N. \V. .„ I,. .|,,w.r O, ,„„ a siram ..„..„„.

II. .n. (ISS.-., h:. Mo. .V,..: „„.,,,// ,1„. „,.,-„V, „i,l!..„,. .iM.uin" A,t i,o

\,
";;.'"',"''' ^'- •'I' '".<">><•• sr, \uut a,l.,.,I „.,ii,.,. „f tl,.. .nvMnfs „Mt...

-\... ..,; 11,/;,,,,,,,, V. .1/, T, /•./;.»•„. rr.lr,,!-." ./.„•/, V. I>,l„l. i, „i.ll (ls;7,
|lv,.|, 101. Mo 47:., IS S. W. lims: s,-, 111. m. Tin. in-.n,,! ,. ,. ,1 i

-

,,,,,,,,,v \,,,),,,./.- r. AVr,,. Ms:..) f..ll„ws ,1,.. ml., fonnnla,,.,! i„ SI,.,,,!
Ji .S, V .,-'1, 10 .\m, I!,.,,. .41.. I,M,,„. „„„ \ l; i,.l,| „„ \,....|i...,„.,. (j i,,.!
!'....'. l.:ll..U„K,ylM. ,„„V,..| „,„|,.r ,m «:,.. I1UU..UT. .•,,,|„„v,M| l,V i.h,.\;u,n'
il ..I ..... of l..|„.>... ,,.,,.,•.1 I.y 11,,. U... „,„„,„,/„, i„ //„,,,,, V. I,;,l,.,n.,l...l,s .(-Mini iiil. of ii ro-..,i;,iit (/.,„„,, V. SI. /.. /.', r„. (IsTM 47 M,, .-.liT 1 \,„

IM,., .IS.,): or ,„„!..r .a ,..,.n,.,;.l ,,11,.;.,,. „,„ „uy ,.,i-.. fi tl„. f,,..,-,;,,, |,., |, „
,i..ii of ii,.-I|.j..,„-,. (//„„/;„,„/„„ .f, /;. r. iiol Huik,.,l „l i!„. ci„i.|, .,„„.,„ f,,r v,.v.

..' ,;'7"
''v V '"^f"' '"n V.

'"' ''•" > ^- "' "•" - '-"M-Mii.' ;-
41 ..//„;,.„„ v..̂ .•|,• .l/,,,„„ .f . I. /,', r„. jiv will, it. ,„,,„„,

I // v/„,,„r,
1^^..; .\n/.| II I'a,.. .".I.-.I. 'It,,, f,,, t lisiis, l.S W U .Vis 71 \ u --

I!
'

l!i,,i II,,. -,.n„„|. „,,.s n,l,.\i.„l,.,l „| tl,.. f.„.|, |1,,,( a I...o„,„ti,,. ..:...i.„.„,. i.',!)!,,,.,,',
"".(. of II,,. ,„...„K._„t, is ,„„,,,..|,.„|, ,^i. ,.„.,„.,.,.,1 ,,. .,„.!, f„r ,,,,„.^ ,i„,.;. ,.,.,,,
I. Ii... oM tl,.. ,|,„.-f,o„ „|,..|i„.r II,.. ,„„.. ,„.|,„, ,„ ,,i, ,.„„,i„v„„.,„ u' ,!, |„,„i ;,„ i,r u„ ,,, f..„l,. ,„ ..,„,.l„,,„;j |,i,„. i„„ f„,i.. „v,, I,,,,,.,. „f ,,i, ,,„„„„, „;
-'"..1 N. |... ISJ: ll„nln,.,,l.,„ »f /(. 7'. /.'. ,„./., .1 A,', i. /,' r„ v 1/,,.,. i IS'IS , s.l
•' ''"y./;.-A..(ls77.S, |.„,4|... ill. A,.,., 4.:., ( o,:,,,,'':,'; 'i'^C;, i'

1
I.; .•..„,|.:,„y. i.o .. TO i„l,. .,,|„„„. ,,r ,,I„i„,iir |..-iili,,l i',„i, I,.. , -i,l,.,.;.,| ,i„.o,il.»lu-k,.y«l„l.. „,,.„...,.,„,,,,„• „f ...n:,„t ^W,„-,. .„ , ..,„.„,| , „ , |,„, ;

T-. o,- tl„. ,,„„. f,,„,„ ,,i, „,,i^,| ,„„. ^..„„, 1^^. 1^ II ,|,,i..„.,.,„ i,

;„„;«'';';."'"'";.;"»' ^"'^"* "•" '"•' '> •'"• --'^ .v ".r :„

. .'I.L':,l,on of ,„..I„_.„,„.... ..,„|,,„.,„ j,„, ,.,i,,,„,.„ „,,, .v,„,,;,/ y /tli.'l n„. s,,rv.,.,l «„s ,ln,„|, „1„,„ ,]„. (.„,/.( A- ,„ .iv.-n "-, \ < '~<i
"-..l..nl n,,.,„r,.,l i. ,„|,„i.,.il,l„ ,, ,,,,,,. //„/,„,„, ,; /,„,_,-; ,.,.„,

' ' ', „

-f A. u. vu. (isso; A.iM n 1...... s .„. .,.. i'M'',„!,",;„^ii;:„:;; l::::
j.lov a i,,.,ii la, Illy t»., y..ais of u.'u,

! I

i '

.')lt..

-. -si
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On flip fitlicr liJiinl. iImiv arc iniiricrniiu (•.i-vi in wliicli tlio propi'l-

c>t_v •){ rctiwiiii; to iiiicrli II' wiili a liiuliiii:' I't llie jurv 1i:imm1 <>ii tin'

(iiii(-('|iticiii tliiit tlic scr\;iiit cMi;;!:;''!! I'lir ilic diilii's in (pic-iioii slimiM

Inivc lull' suiiic |iriii'iir;il cNiKTichiT. nr Ixcii in a ]ui-iliiiii in wiiii-li iio

iiiiil nil (i|i|"'r!iiiiil_v I't' i)li-<T\ inu' "ilurs liu tlic work, Ihm Ih^^mi rcci.'-

iiizi'il. J t' tiir ciiiiiicivnifiii iji'iiiiiiiils >|Hriiil isiKiwln !•.•(' or ('.\|H'ricMi>'.

only iiu-ii vi siKi'ial kimwlciiiif iiml fxiKTicnco sliuiild Ih' (•niii!<'y(M|.'

IiSyiiciiUy mill imiit.iHy qiiiililii'd f.ir llio jrciir of n \vinillii<« h a fiiiirt ion I' '

till"' Im-ii'ic-'i, U> ii"iiinr till' ;irli\c tin >lioiilcl 1h' iiiliii.^liil only to nil <\|...i

ti<'^' of a linikriiuiii. iin'ii-ly In'caii-if lie niinl MTVant.. Inisi i v. Srlnu.

Una not vet lud i'\|iiiiii'i.|.. (inii'i'in (isilii) lli:i III. ^."i!i, 4.') N. K. i'--s. f

V. .\li,i„r<'ii„,lis ,f St. h. II. <;,. ilssii) llrniiiiu' il.S!i,->» (ill III. .\|>|.. .MM I

7H lou.i. .">ll!i. 4:1 \. \V. nii:i. CoiiipKiiiit iiiiionlMiliili-.l 1r>llii y of a f..ri

by ii yiird >v\it. litiiaii. iliai;;!!!:; iu.nii- in rliaij.'!' of llic roii^triu I ion nf .1

jiilillc'y of Ilic tininan. h!;o tailed to urapli lim- tlial the ci.cl ion of tin- p

-

iiiiilfi-laiiil si;;nal-. and allifiiii^' liis in- iiipiiri'il .s|Hiial ^kill. ami that an 1 p

f\|Ki ii HIT. in snlliiii'iit as to tlii- alli'- jiloyci- wa» iiKoniprtiiit.. i-J -aiiririinl 1

pition of his innnnprti'niv. tlnhisdini rslaldi-*li tlii' iiuonipilcMcy of .-m li -11.

//. <(• N. I. It. ('". V. i:,l.'i,ls ilsiMi 7 ant.. I'l'stul 'I'lnj. Cnlil'r r,,. v. (. -

Ti-\. ( iv. App. 4J!i, -.'Ii S. W. Hi:. \v^- IliilMl; T.x. Civ. Aj.p.) aT S. W :'L'

!ip'nn> on llu' nia-li r's part. i< not «'t- lii'iinipilriicy of Ti\anls to o|k i.ii. .1

talili-licil wliiTc llir oidy tc-liiiiony mi hand twT is snllliicntly slmwii hv .1

the snliird of ii tiipilcmy i> tlir »iiv- di ii. r that 11 icitain di'j.'rii' of tiMiiui :

niifs lovii ailnii--ioii tlial. Iiv hid iirMT i« iHMi--saiy to pidpcily opnati' a Imil

ilonc any similar wo.k. and ulaii' lie car. and that siicli servants were m. \

iilsn te-lilies that he kliiw how it. oiiL'ht peiiemed. I iih nial I'mnl if- tl. \. I! (

to Ih- ilone. I)'\iil v. It'lfini ils!l.-ii v. \liirti,i<~ (llillll; 'lex. Civ. App. 1 '-u

1114 Ma-s. :tS7. 41 \. K. lli'.J nh^p drill- S. \\ . ti.SH, .\n employer who Kii.ia-

iii^'. niid lda-tin;ir with ehrl rieily 1 . In that a t.ill and heavy pole is iiHi,!y

one ea-<' it was said th.il the ine\peii- re-liii;: on the sin fare of the '.'i.;!:!.

eliee of an eiiiployei' eaii -( ueely 1«' held with l.othiii;j liiit fiuys tJ> ret.iiii il 111

jHr-iiasi\e of ineuinpcleiiey as a }pii- an iipri'_'!it po-ition. and that hi- -.n

I'rali/atioii. \iiln,ii'il l<ilili:rr r,,. v. ants aii' eii;;a;.'.'d in ri-iiicninj;a pil. nj'

TriiiiK (1S!1!1| IliJ Teiin. Ill, 4'.l S. \V. <-oal from aronml its lower -.eiti.ni. i-

8;t2. Itiit this is evidently liwi sueepiiij; I onnd to know that their safety rei|nlr. -

a stati-nieiit. the pie-eni-e of a i(>in|H'lent pel -11 t.i

' lliillfinl V. TiMii.vv,.' Ci.nl, I. if I'. sii|H-ni-e the woik of takin;; it .i-Mi

To. I IS'.llii 01 Ala. 444. IJ I-. H. A. J:!-', while Ihi' removal of I he c-o.il is in pi,,-

fi So. .'ijt. ll is ne:.di;.'enie to intni-t re>s. Trninur v. I'hilinh Ijliin if /,' /,'

the hanillinj; of a d.in^'eroiis inalerial. Co. (IH'.IO) 1:17 I'a. IIS. -Jii All i.M

like dynaniite. to ineNperii-m ed work- .\ verdiet for the plainliir w.is ii|,il

nun. Shifiirl v. V< /< 1 oiA'. O. i( 11. K. where the eviileni-e liiided to -lirn t ..it

Co. (ISMli .'>4 linn. <1'N. S \. Y. Sii|ip. his decedent, an im-ompetint Im i"

I'l (verdiii for plaint ilT warranted liy twi-en sivtei-n and v-\enleen yen- '
I

ovidenee that tlio foreman ill c-liaiv'e ""s knou in^ly placed hv difeiil.ui'- ii,

for the day was n stmie mi-on with an 11 daiii;i ions niiiiin;.' drift, iiinlir t' ili

imperfect kiioHled;.'e of the pro|M'rt ie-i feet ion of a yoiri^'. ini-omp.leiil . .I'l ! ni

of dvnaniilel. The inasler may prop- e\perii'iii-ei| foreman, whom ihf 'iii-

crly lie found ne'.-liL'ent while lomnion had diii-li-d to -iipei iiiliinl the «, 1, i,l

laliorcr.«. eiii;ii'.'ed in >lowiii<.' -toni' posts (leiiin;.' the same from a fall "f mn I

in 11 setioii'ier, weie eliaiL'ed with the and water.andtli.it deiedelit w.i- !.i'!. !

iliily of s riiif.' the jdalform. and al- while at work therein hy a new f lil .ml

lowi'd to «<deel the (.'ear. without in- ni-hini; in of miid and water. Ii .<!:

u'riiition. and there is no e\ii|inee Ihit v. I „nw (liHHM !IS Va. '17. .'!'• - K

tlicv p ,.|.il (he ri"pii-lte ~kil!. iiitcl- 7'lt. In ca-es where iiii .mpeiei;, \ i.f

liLi'ni-e. or •nro. Ituiiii' Ihi v. /(..n(/i this de-eript ion e.iii-ed (he aieii!.-i:i. ti,.'

/;»', .V. if //. /. lii'iiiili '•'• ils!17) !'il Me. masler may he held li.iMe a- ei- :i

110 37 Atl. »T 1. The niaiiageiiicnt of bltuili of u ^jHcilio duty to iiistrai.i tiic
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Uciuccii those tw.) cxt.n IMC iirclicaiiiciit.s lie tliosc in wliidi sonio
(•N|Hri( lice is iidiiiitlcil to U- iKicssirv, :iii<l tiic (|ii(>li.in |iiTM'iitc.| is

wliiilicp tliii! wliicli llirs.TVimt hits IiimI is siitliciciit to <in,ilit'y liini for
Ills duties. 'I'lic fo'lnuiiiM; (M.-rs .•it.MJ Ih'I.iw will iii.liciitc tlio viuwa
taken l>v tlif> conris ns to a varii tv of (•irciiiiistiiiices.^

iii'.'Iit'i'ilt siTViiiit in hi* iliitics iM^fmc
IMMiini: liiiii t<> Hiirk. t<iilliiiiii \. Mil-
,,,j„,iii,t Shut /,'. «',,. illMMh ,");i Aiii).

Div. Hll, (ij N. V. Slipp. HlL*.

'Ill itiiiiiiill V. .S7. rniil. M. ,( 1/. If.

<:,. i]HH->) _•!• Minn. :tii.-|, I:; N. \v. !;;:•.

lilrll' was lll'ld til In- r.|lili( il'lll cvj.ll-

IM Mi-laiii a Vfidi.t fur Ihr |ihiiiiliM'

wlii'ii' llic lj'-<liiiii>ny sIkhM'iI that the
mall liiii'il a> a foiriiiaii nf <'ai |ii'iiti'r->

li.i'l Ix'i'ii in till' ili'ti'iiilaiil's I'liipliiv Hilly

;ilniil fiMir iiioiitlK l«fori' till' ail jilriit

rui-iil hy lii» iii'j,'|jyriiri' ; that fur lliriT

Man lirliiic lliat tliiio lie liail liirii ill

llii' iiHiiiaiiri' liiisini-is; (.liat lir hail

iiiuT Iraiiiiii till' oai|Mii(ii'., traili'. ami
liail. ill all, iit'MT wmki'il iiioii' tlian
tHiln' Hii'k-i a-i a <iii|i<'iiti'r. A rai in-
-pi'dnr. wliii f.iili'il to ili-nivcr ami iiDti'

a il.fi'it. wa-* tliirty fiMir nr tliiilv livi'

vrai-i iilil. anil liail wnrkiil fm- t.liivi' m-
t'liiir nmiitlis in a riilmail yanl in Iri'-

lanil. piitliii;: liras-c, iiitn firi'jlit oars,
I'lit. Willi this i'\n'plii.ii. hail tircn t'lii-

I'liivi'il a< a roiiiiiiiiii laliiiii'r. ami «ai
mil a nii'riiaiiic. anil was witlimit kmiul
iiIl'i' 111 niarliiiii'iy up to tlir tinn' nf en-
IriiiiL' tlir M'rviirc of t hi' ilrfi'inlant. lie
wiirki'il in tlm ili'fi'iicla ill's carpriitir
«li"p. rrpairinu car". iHiltin;.' in lua-x's,
Ih'IiIii!,', anil piitlin;; in Iupm's. ami as-
si-liii;; in the simp, friiiii oiii' tii two
viai-. ami was thru iiiaiU' car in^pcilnr.
Hi- I'viilciiip sliowi'il dearly that, he iin-

ilir-liiiiil till' ilclail- of hii hii-im'~<. ami
appiaiiil t/) Iiavc Ihcu yivcn inti'lliu'ciit-

Iv. It was hchi Jiat ni'ylii.'('nc(' in cm-
plniiiir hir- as a car iiis|M'cliir was imt,
-liinvii. liihxim V, \iilllirni C. K. I'll.

ilssin _«•.>
I Inn. -JS!!. Imiimm'tcM. v m

ail as flairman for an apprnachiiifr train
ill iii-liiiiim. may Im' piH|.irl\ fninil.
uhiic the .servant hail l>ail -e.ireely anv
fxpiiiiiiii' as Iiraki'Mian or tlairinaii. hail
II..I Inin instnii-teil a- to the rule re-
liiiiiiiL' till' use of toipiiloes. ami ha.l
iiiMT llay;.'eil a train exei'pt iiiiie iM'fi.re.
I'll «liiih (M'casion he hail lioen foiinil
f'lill with hy ilefemlant's eoiiHiiilDr.
^iii'l .livihari.'eil fur ili-otieiliem-e. l/.i„„
V li'hiu,,,; ,f //. fVniii/ Cii. (ls.><.'t) !tl

N ^ 4!i.'i Whilher a railway coiiipaiiy
i- liilili' for an injury caiiseil hy the nii-
^klh;llll, -s of a yard eonilncfor in turn-
ing' a switch is for tii« jury, Hheru the

tracks are so coniplicateil that, willioiit

e\|Kriemi' ill the opeialioii of tin.

swilihes, mi,lakes woiilil Ik' likely to lie

maile. anil llu' deliiii|iieiil. servant'i*
iliilles as yanl i.omlmlor only occasion-
ally reiiniieil liini to turn the swiiihes.
ami iH'foie hi- appoint Ml to that po-
sition he hail U'cii eliL'aL'eil i'l coapliiii;

cars, n'l.iiii'ihlifi V. \ . ir » or/, r. ,(• //.

I(. It. Cn. I l.s'.i.-, ) «7 lliin. .>:i.s. ;u .\. V.
Siipp. 2117. The fact that a man is

competent for the ;;eneral iliilie- of a
loiiimoli\e eii;.'iiiei'r will

railway ii>iiipaii\' for

liv h'

not e\iu-
ideiit eaiiscil

hy his lack of kiioulei|i.'e ami e\pcrienie
as to the roail at the place where the
ail iilellt oeiurieil. I/ism,an /'. /,'. «•„.

V. i'lillim (IHIM: 'lex. Civ. App. I
2.') S.

W. .i:!!!, .Mliriniil in (IS!i4: \\\.\ -Jt!

S. \\ .
!I7S. where, liiuvever, this )Miiiit

was not ili-cusscil. Where there is no
po-itive exiileiice of iiicoiii|Mlency. the
fad that a loi oiiotive en;.'iiieer has hail
Iweiity three years of experience is ion-
elusive ill the ma-ti-r's f.ivor. ChuiKin
it- a;. /. A'. Co. v, .1/1,, r» (ISIW) s.{ 111.

.\pp. 4lill. In Wnnhl v. V'l. \,,ik C.
U. I'll. 1 ls.-,si 2S llarli Hll, the court ox-

I'l'
1 il- ili--,iti-faetioii with a ver-

ilict llmliiii; that a man was not <'oiii|h'-

teiit 1/1 ad. as en^iincer of a ni^lit train
on the line Ix'twecn I'liihe-ter ami \i-
acara, where the eviilence was that he
hail -er\i'.I as an eiiL'iiieer some four
years, ami hail U'cn in t' e employ of
the ilefciiilaiit nineteen mouths, lint" not
on the section of the roail in ipie-iion:
that he hail, however, as en^.'iiiii'r. run
over the roail a ilo/cn times in the nine-
leen monllis. ami hail 1 iihlcii on the ears
at other times: ami that he hail run up
III tlie liriili.'e with a fieit'lit train, the
niu'lit Ufore: ami several witnesses of
the ilcfemlant. en^rineers. al-o stat<' facts
teiiiliiii.' sl'on;.'Iy to show that such an
aiipiainlaiii'e with a mail was aniplv
siilliiicnt. The eonit of appeals hdil
that the man was iiTtainlv coiiipctiiit
(IsiiiM -J.-, N. V, .-,ii.> ii,,, eonipelencv
of a (iieiii.in to ai'i as i'ii;.'iiieer on a run
lietween stations i, f.ir the jury where
the e\ii|cme is tliat he hail iM'cii in the
employiiient of the ilclemlml several
years, part of the time as a fireman,
uiid at two liilfercnt periods of about six

i

'
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Evidciifo wliicli Tiicrclv pes tn .-liow llidt a sorvant has lx'«'n om-

plnvcil ill ;iii iiiiiridr <'ii]>:iiiiv will imi, jii^iilv the iiifon'iice that lin'

master was ii<i;liL;cMt. in riii|iliiviiiir liini in a iii^hiT capiicity in Ilic

Baiiic line «it lui-iiifss.'' I'l-jirriallv is it iiiiiMis.-.il)lc' to jirciiicatc in _'

li;r<'n(i' (if such a jirniiu'linn wlicrr ilio ihiliis iiorfcnnctl in the Inutr

]H>siii(iii wrvc siK'li as tn fnalilc liiin t<> ai'i|iiii'c, \ty dhscrvatidii, a

knowk'iIiiY! (if tli(> tliitii^ iiicich'Ut to the hi^licr jxpiitiun.*

ini>Mlli< ciicli tiiid scrviil if iiii rvlni '>n-

;;iii('i'r in iliari.'i' <>f fniulit ti'.iiii-. Imf,

ircvrr a- a rru'iilar rtTL'iiiri'i': tliat Iw liml

liii'ii over llu- M'cliiin ol t.lie mail on
wliirli I lie ji('( iili'iit. Ol , mrcil aluiut

t«<iity four tiiii's ill all. in his ^.ivicc

as an cii'.'iiicir. tin' la-t linic iilont, a

nioiit.li Ik'I'oii' IIio aniilcnt.: tlial lir liol

ni'ViT iii~|Hit((l the swililii'-i or >iili'

trarks at (lii' point, wlirrc I la- uirilrnt
ociiurcil. >o a~ to li'arn tliiir i'\art. lo-

cation, anil knrw nothin;; on tlial. siih-

jrct o\n']it ul.,it lie liail not in'd «liiic ho
pa-i-i'il over llirin. ami hail Ihtii lolil liy

otlirr.s; that hi- li nl ha<l no i\]irririM>

in ninnlni; an enj;ino (li>ali]iil as was
the oiH' uhich ran^'d tin- itijiiry. ami
liail mviT olis<rv(>il the cITot, of sn'li

ilisalility U|H)n tlii> holdini; power of

UM iiiiiinp or the aliility of tlio-i- in

r)iari_i' of it. to stop it: ami that lir hail

Wvn I'XainiiHil when proniotiil to the
po-iiion of (Mi'.'ini'cr. Imt not upon tliat

siiliiirt. it'l,niii)htin V. Afir \iiilc ('. i{

//.//. II. (•«. (1SS7) 27 X. Y. \\V.k.

Diir. lim. !> \. V. S. R. 3St. The m--
li^rinii- of the railway company is for

till' jury wlicio the oviilnicc is that the
aii'iili'nt ociMuri'il on the llr-t occasion

when the ili'lini|iicnt servant hail cliarire

of a train in the ni'.'htliiiie; tliat. prior

to the aci iiliiil. lie hail hail lillle or no
i'X|ierieiic<' as ciiL'imcr. ex< ept siirh as

lie (leiiveil from m.ikiii'.; ii few .short

trips liy (laylJL'ht : that he had al-o

acted for a short time as lirenian on day
trips, and that the aceideiit. a colli-ion.

Iiii^'ht have Im'ih prevented if lie had
not iiejriiil'il liis duty to lit'lit the liead-

lillht. Srinll v. /i'i/«)i (ISSli) 40 lliui.

2S(1. A railroad onL'ineer is presiun-

alily a coni|M'tent [H'lson to in^peit an
engine to see if it is in siiiti repair as

t/) |ircveiit the o-i'apc of tire. .!/< iiom-

inci' Uhir Kosh d Dior ('». v. Mil inn-

Irr ^( .\ . I{. C. (IS!I.->I !»1 Wis. 4t7. fi.".

N. \V. 17ti. A verdict for the pliiiitiir

}ias lieen si't a-'ide wlieic the e\ iijeinn'

showed that siieli fi'llow servant w.i- an
intelliL'cnt man; thai the dniii'* of a
niffn^'lman and a switc-viM..ii, wliifli hi.

wiu di^i(;hurJ;in{; when the aniiliut uu-

cnned. Here »o »imple tliat. aecordiii;,'

to the te-timoiiy of one witne-s. liny
(oiild 1m' Icarni'd in one or two days. or.

aiionlinu' to the te-tiinony of anoi'iir

wilnc«s. in two or three weeks: aul
that, previous to till' accident he li i I

lieen employed for three weeks in l!ii'

yard, and o?H' wiek in the duties ,.f

swilirhman and siirnalniaM. llrrrnll v.

finiiKt Tniiih- A". Co. I l.siidi >,; I', c. (_i.

I!. "il7. Where a miner wliov duty it

is to inspect the roof of a mine to dc

Icrmine it-s Kafety. and to remove |on-i'

earth or rock tlierelioni, ti'-tilies lliit

lie had worked in other mines, an. I in

one other nineteen yens, and aimi'iir

miner, charj/ed with the same duiii -.

te-tilies tliat he had Ih'cii in the di f I

ant company's employ foiirlccn iiioniliJ

Inforc the killing; of plainlilf's hii-hnii.

for which suit was hroiiLrht. such i\i

deiiec is .siillicieiil to e~tal>li-h the inin

peleiicv of the miners to niaki' smh in

speelions, there iHiiij; no snli^laiiti.i!

evideiiie of inconijieleiicy. Ik-Ih r \.

Ciiilnil l.i'ul Co. I IIMII))" l.".!) .Mo. -tril.

."jii S. \V. 1107. Kviileiice t.h.it a deiii.k

which f;a\e wav had lieen eicdcil In ,i

servant who was a trood cariH'nter. aiil

had had experieme in the oper.ili f

dciiicksand the lifiiiii.'of material \\ i' i

them, but not with .is Iar;.'e a di in k

as the one in question, is not snii; i. m
to show that he was iiieoinpi'lenl. (, . ..

v. Willlniihoin (IllOO) 111 (Ja. tj: :
S. !•;. HO-l. !See also 8 104. note a. ;

.-'

'Hiliinnls V. London d B. h'. ('<•

( lsr,.-|) 4 Kost. & F. .".31.

'hiltoqn V. Sltiiluii.i J, mill' r I'.,.

(1 1100 1 \lr, Mich. '111. S4 .N. W. lii;

leiiiplovi'c in saw'iiill had worKi I la-

w.iy lip to the po-ition of liea I -ii

ver) : llfiylin v. .V«»- York C. <t // I!

li. Co. (1,S7:!) fi."> Itarh. 1-Jlt (earn
lei made conductor of yard),
primiple has freipiently liccn ai^

in ca-cs where the question to I.

termined was the conipeti'my of .'

man wiio was temporarily inTiiiin

handle a locomotive. 'I'lie rule aiiitli-

I'ahle under siu'li rirciimstaiii is li.il

lx.'cn funiiiihitcd us follow:!:

.lip

Tl:i-

.!.

I
tn
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187. Minority.— Tim fiK-t tlmf tlio (Icliiicjucnt Mi-vnnt wms n miiiMr

is an iiiiixjrUmt, tliiiiiy;li not dccisivo, rlcnicnt in (Ictci'iiiiniii;; lii« ci.iri-

IKtrncy. Its eviilciitiiil wciglit dciK-iuls iiihui tlie cliiiriicur of tin-

"nnilro.id rompnnips aio o<'it;iiiily tlyiiii; su itcli In Lc niii.li' •>>• iiii in.xpiTi-
mil ii-iiiiiri'd (o «'iiiiili>y skilled fiiiiinccn cii.cl lin-inan. wlin liail mily 1 u in
as lirfincn; nml. if il is llio picvniliii^ sirxiir (hrrc «.r fmir wcrks'nii.l iicvir
rn-l<>in nt' ciiL'tncMTs In Icavi' I lii' liri'iiirii on ii railxi.til l.-fnic. and llir i Im Inr
in char;,'!' <if llicir cii-ini's wlifii swilili la vi<-,. iirincipal as to suili iiijll, r, in
in;.' or Hiniiliir w<iik in to Ih- (Innc. tliiii \ii-ini;i) kni'« lii' was niiiiiiin; llii' I'M-

il is to l») prfsnini'il that biakcinni. •iii.'. \,,if,,ll: ,1 U. It. <,,. v. Tl"nn-
when they iMi-ravf or cnntiniio in llirir iiv ijs'.i.li IMI \a. lid.'i, 17 S. K. SSI.
iMipliiynicnt willi Ilii; kni.v\l.dLri' of \} <• I nlilii. --. for tlic duty of liiiinlliiiL: u
(•ii>loiii, iissunic th.' nddil.ion.il lia/ar.l suilrli (iiu-ini' is not 'p'"^iil »liiii>"tlic'
wliicli llic iiisloni invohi<, and can I'c .-• rv.inl li.iil had two \c.ir-' rxpiriii . •

oiilillcd lo roniiM-nsalion fioni l.lii' con- as lirciiian. and diiriiiL' that iIimc I> i !

p.my for injury cjniscd hy a tinin.in's fnipiciitly lnin inirti-lcd willi -wii,:,-
iiuiinipclcnt nuina;.'<nuiil of an rriL'iiii- in;;, /.'.ivf 7i i/yo «s. ,, I . ,f (/. /,•, f,..

only wluTi Ills lilnrss was liclou- what v. MvImhiii ( I nsCi ; IVnii. ) I S. \V. .'iMI,

oii^'ld lo \»- M'lpiiri'd of liM'nii'n." I.iiiiin- Il is not ncL:ll;:f ihh' t.i pnmioii' a liri-
rilli- it N. I{. t'o. V. Hilhi ( ISIU I II man lo lln- po-l (d cnL'iTni'r al'liT In. lias
('. r. A. ilJO, 24 r. S. Api>. IIKI, I n one yi'ar in t.lic -.nir... ,vli,ii. Iho
III! Kid. 407. A ri'ipn-li'd insl.nnt rvidiii.c. is that Iho \.mi-' i\p. i I.mii;
Ihin in tliis ca-c. '-Ihal lirrnicn. aflir as liicnKUi. Willi Ihc nj.p..ri imii i,.s tliiis
n ciTlain period of service as lire- olilained for learnin;.' an iM_.in.it'. dn-
null, are pionioled lo enoin(.<'rs,"' was ties, is (rineiaily i-iiii-iiienil -.nli, niii to
lii'M olijeelionalile lK>eaii-e it as-iinies ipialify Hie lii.'iiian tor I iio-e iliiiiis;
llinl snili proMiolion- of lireinen to I'n- iiiid the n pn^iiil il i\e of the railuav
i;ini-ers were of iiiiifoini. or at lea-t ennipany li.id trond reason 1u Mippn-e,
ni-tmiiary. oeeiirrence •'.ifter .i lerlain fnmi liie fiiiiiiliaril \ with hi- wmk
period of si'rviee ns firemen," without shnuii liy the lit ii in i|ne-liiiii. lh.it
rii:.Md lo tho eapaeily, lialiils. and lie had IimiI eoii-id. i .iM.> pi,.\i,,i|, ia-
tiiipir of the parliinlar individuals. jMTieiiee iitiler oil.ii eiiiphiMi- '/', ,,/<
Till' eourt said: "'riiere was no proof ,( \. (), /,'. t;,, v. /;. i . v (Iss;, t,- i.-x.
if siieli cii-tom: none snih. of <-our-e. 'Jlis, .', ,s. w S17. Iir ump. Iim.v to a.-l.

Ii:i. ever prevailed." It enmiot Ik- de- as eiiL-ineer is not i-lahli-ln .1 uVere the
ilMieil. as a matter of law. Ih.it a eon- s.rv:iiil Ii.hI I. ,11 tiicMnui fi.r I'.-iir ,v ears,
ihirlor wns ne;;li;;ent in oi.h I iii^r ;, riini- ilnrlii;.' wliieh ti'if he ImI fr,',|i:,.iii Iv"

peleiit tireninn to ojierale a loeoiroli\e. taken eharL'e of the en-iiie «!iile 1 he
UiikH V, Wtnlrrn \i>ilh run,Urn Ii. re;;iihir eie'jiieer w.i- -i. !> and it -iNo
(:. (Iss.-,) !t.T N. r. .-ii:!. One who has ap| is ||,,,i f,,,m llii.i- 1., (i,,. y ,'
>inei| lis a tireman for a Ion;; time, and Miviie a- tiieni.in is all t'.Mt i- 111,1. imi-
on -everal o.ea-ions has rim an eieiirie iiiily iei|iiiied of a llieiiiaii liefore he
in il -.vifiliVHrd. is not to he deenie.i in- is I'liiiini.ie.l, /,',,(,/. ., v. A.i.iw/s rihi.
riini|Ktent to art 11s eiiL'ineer on a train SI. ,1. ,f f. fi, /,'. (•,, . isii:;. ||:i ^|,,'

in sii.h yard U'cause he is nol i.^^rnlar- isA. \H S. W. 1(11 I. In (/,,,...;., ,( / /
Iv enLM;;id .as nn piiiiineer. O/. .1 ,f If. /,'. r„. v. I!<„il.i (Is'i.". . n |,„| \p|,'
H. Ci). V. hiiiin (ISIMI |:1S Ind. IM. .(li (iii4, 41) N'. K. 7.'.:!. )_' \. K. l's|. a vei-
N. K. 70-.>. rehearinL' deiiiid in (IS!M> di.-t for the pljinni; wjs

"
sii,ii|,„.,lm Ind. 2S. 37 M. R. .Mil. I'eriiiillin;; w liere 1! n.leii, ,. tni I, d to prove that

a liniiiiin who hns lieeii employed as u the d. Iiiii|iieiit -,.,, int. an eniiiiie wiiier,
hr.ikein.in for si\ nionOis iin.l as a lire- had s,,,, \|ieii,ii,r as a "lir.ikiiii.in!
man for twenty niontlis. and who has and hud. in olher phi..--, .iv ,,.11 a-: in
linndle.l nn oii..'inp more or less, to op the ih leiidiuifs yard, .in.d iis Ii,,.ih.r

in niniiiiiL' enudiie- nn -uil.hes to niid
froiii r.iiiihllioiis,.s. 1,11), h-i.i i„.v,.r lia.l

any other e\pirien.e as 11 lir.'iii.iii or as
"'1 i'"L'ii !; an. I the ai.p.lhv inlro-
(Iileed le-li>ii...i\- L'TidiiiL' lo p..i\.. ihiit,
i-l oi.l.T to .1" I'.iix II, Mil t,, h;ii..n.. eii-
{.'ine-. ill l.iM.i',: ihini l.i ;mii| i'i .,11 a
roundliouse, he «l |.| Ii.m,. .j 1

j(|.i.».

Hate a switch en;;iiie in coiipliii.j r.ir .

i* not nefili^Tnce which will ren.ler the
fonipany lialilc for injuries to a switch-
man hy starling the eiiirine too snihlcii-
Iv. 7/")»i/iW)i V. I.iil.r shi.rr if I/. ,V /,'.

'•.. il-io, s| ML.h. 2SI. 47 X. \V. .-)SI.

•^ r:ii!i..ii| I puny was held li.ilde
wliirc the engineer in charge allowed a
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work to Ix' tluiic, llif M'iMiiit's iirf\ii)ii3 «'\iH'ri(iicc, mikI Iiis ihiii.il

188. Conduct prior to the time of the accident.

—

a. ,Vo aii of j,,,

ruins III ilhiji iicr >ll(iiin.— WluTC il scrvilllt is >llii\vii tci li;i\r [),i,m,, ,1

nil llio pliv-iiriil itiui iiii'iiiiil (iiiiiliiics r<'(|iii-iic for tlic |>i'ii|iit i!i-

••liiirp^ uf his (Iiiiir^. iiii'l ti> liiivf Im<'ii t'r«i- Ipuri any vii'lmis IiaMi-.

the iiiily l(a>is <j|i wliicli a rliarjif c,|' iiic"iiii|Mt(iic_v can \>v fuiitnlcd i-

lialiitiial iiiiittciilioii t«> liis diiii.s. In tiic vcrv iiatiiri- of \\u- !,,.,

siirii a cliarp' cjiiiiiot ]»• sii-;taiiui| wlicrc tlicit' is iiu jiriMif tlial lie w:,-

<'\iT ;.".iilly of aiiv <'ai-cirs.^h('<s U'foi'c llic iiijiirv was rcccivcij.' |;:ii

tlif iiii'ic fact that no -iicli carclc-i-iu-s is |tro\ci|, cicarlv <locs not i\

cnsc tiic ina-icr, if the scr\aiit is liahic, at any nionicnt, to 1>,- in.-.i

]«iiiitat<<l for ills (iuiics liy ilic niMiircnco of iconic chronic malady, aiii

niiMit. .iml nl^o two ycirs' r\|«i iiiiif iis 41(1 (fviiliiicc \V!H Hi;it hucIi wurk m i-

a linii.aii, ujulir llif dircili.Mi ami hii- il.iiii- c\i.|.iiiiiiril\ liv 1hi_v»i. I In- .|ii..

|Mivi.inn if a i(iiii|iilriit niL'iiii'ci-. ti f llif iiiiiijiiiiiiy "of an iiii\|«ri
' III. .illi|Nl,|l,y fur til.. lllllll« of trll- lllllll Mllllll of MMMliC'll MUX <,| ;ij..

.na|i|i opiiMioi laiiiKil. he iiifcin-l fimii f,.|- llic jpo-ilLni of lil..'ia|ili (i|pi i.n.ir

till' iiiiTi' fail llial. till- wi\aiil \va> m-v I'* for tliv jiiiv wIiiti- tlic ai li.l.nt, u i.

ciilicii Mill-, iilil. wlicii it i< al-io ill f\i- laii-iil liy hi- Icim; a-liip when a ii in

ili'iiii' that 111' lia" <li-> liaiyril liN iliilii'i pa-ml llif ^-tilioii. \\,il,iisli //, c, \

illirifiitly for ii yi-ar. iiit.l tli.it yociir^ Milhiiiiils (Iss^i 1117 I'. S. -I'll l'T I.,

iiifii till' yi'Mcrally luKcr opi r.itor^ lliaii iil. Ctl.'i. 2 JSiiip. (I, l!i.|>. li.'lj. 'lln- li ir-

(ilil mil-. Utilhi iliiuti V. 7/"'/ <( II. If. ili'ii i« on the iiia-liT to sliinv r.m |»-

>•',. I |s!il I iL',-, \. V. ::!7. •jii \. i;. dim. t.'ii.y. wIho' a hoy icnlrr foinl.iri vim
'rlir f.ict that oiii' cmiiloMil al a iiiiih' of ai'r »ii~ ciiiiiloyril to sl;,'n.il lli,' i n-

ill llic rc<|ion-il'li' )>o-iii.,n of iiiiiiiayiii;; yiiinr wliiii liiiiliii< of i-oal HJiiih uii.'
llic lirakc wliiiitiy tlic cai.'c in wliir'i U'liij; tillcil in the liolil of a m-.,.! v.i.-

the workiiicii il(-ii'inlc.l HIM lortiif.l icaily to Ih> Imi-icl. ami an ari !•!. ni i.

«iM liiit >»>\ciitcin yrirs of ajic (l(H'> not siilliil from lii- i;iviii;.' llic si^nij ].|.-

rai-c n iircr.iiiii|ilioH of ni-;.'li..'cmc nialiinly. Mnln^lr v. Illili, rt„il r„
aiiiiiii-t the coiiiiiany a- a matter of law, ilsii.ii Sil U i<. 2Jil, .'id N. W .

47". \

when .iiieli emiilii\ee \\a> e\|iiriemTil in slatiile emiiouerin^' mine lUMhi, i,. n
the uiiik ami for over '•even ihoihIm Ii kI ploy lny- of a eerl;iiii a;;e (I.m-- ii.,i , r.

peifoiiiH'il it sati>fac toi ily. U'd/lire v/

i

ale ii pie-iMnplion thai a-iv lio\ pf i i
ii

V. I'liiiil.ii ,( il. r,,,i.'i',l.' Uiiirt ||S!IS| a'_'e ii lit tor lii< iliiiie.i Icit it i- -nil

ll.-> Mi.h. r.jll. 41 I„ 1!. A. :i:l. 7:t \. \V. |i,'riiii-.ilile for the jury to .-.pii-i.!,! il„.

S!l."i, Tlic meie fact, of employing; a IniV lKiy"» ••i/e. m'.I'. piexioti'. e\i.ii.' .

twelve year- olil for the pinpoe of run- stieiiL'th. ami inti'lli^'i'in e, ami I'l. f 1. 1,

nin-; an elevator i^ not eviilemc froiu that he wim kept at. hi-; iio-t il,nii ii

whieh a want of laie in -eleiliiiL'a -erv- hour- a day. fi/i/voii v. Wilt. <...il

i.nt can U- iiiferieil. Sniillir V. SI. if fi,;,. (',',. (1S!IS) 1(1 \\ im!i i; : i!

Itiiiiiiiil li-.lliir SInir llsilli 17 Mo. I'ae. 7-'"i. On the •.Moan, I of ,,pi|h
.\pp. 4112. riioiiip<on. .1.. i|i"i"ilei| The ami' with ti-au'c il Iiim lieeii In!. I ilipi a
mere f.iil lliat the servant \* iiinler four- iiia«ter Ha< jii-tHieil in emplnin. i |...v

tei'ii vean of a'je will not jil-lify t lio over fonrliiii \iar- of a;.'e. unli . n

infeiemi' that hi' is ineonipeliiit. wlieic Kiileiahle evperiem e. a- a tr.ip|i.r in ii

the iliilie- to I"' peifoiiiieil llic of It mine. Kiiiisns ,( '/'. ('...i/ <',,. v /; ..

simple eliiira.ter. -iieli iii ie|K'atiiiL' to Hi- (|s!i.",) i;ii \il;. -,h>_ .'(i s \\ 1. 1,

the ein.'iiieer of the hoi-liii;.' maeliiiiery Sei'. liicvevir, a-i to tlii- eliM> of ii-.*,

aliove a ipi.iiry the >i'jii iK reniviil fioiii j! l."i. <iii'r.

(he men in the ipiairv. Ii'irl.f rl v. ' Itnur v. /'. /ni llrulii<- I'd. \l''"i>)

istiiih,,i» (Is'.iuj 1M3 I'a. ."i.'J.S, ly All. 1117 I'd. l.», 47 All. J.")l.

i
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111- iii.Miuirliy is .\\<\ lu i.in.lii,.,' |inci».l_v tii-psc n-Milu wliii-h actually
illll'IM'! loi at tli<- I

.1' ll ic airl.lclit III Mlll.-

6. .'^//(.'//c U'l vj ih'ihijriKr.-U. lia- al>M Ikmii l;ii.I (Ic.un l.n.ii.ll

.-CM Till cax - tJiat a

IV III

Jill- prior act uf nc^li;;ciicc i.s iiic..iii|H'i.'iit aa
i\i'l(iK'<' to pi'iiM' tJin iiiiliiiics.-i of till- wrxaiit. '

'I'i

lii;il|o|i lliat ll H' MfVillll lia illiilV (if .-lie! I an a<'l \-

In iiM|i«isc nil \\n- iiiii-icr iIk; iihlitjiilioii of iisih.r onliiinrv ca

ri<-<i|(t. ol iiifor-

saiil iiicr<l\

r<' III III-

\( -t ii;;|lllii^ llu' (•;|ii'*c i if III • lolil lliil llic (•o|ii|iilciii-y ,i ll

:iiii, and acliii;; wiili n-fcu'iicc lu |ii, niiiuiou or (li^clini

II' xrv-

;v aa na-

'Iii IS'iiril V. Yr/r V,„/. r. ,f //. H ll. « li.. Lv vi 114 of f.litllfllj

|s;il )ii4 .\p|.. Div. I!i. 71 \. \ ..Siipii. sIio.mi jiiin.. If tiu-u
V oiih' an;i. Ilii' idiiit >alil: ••Wli.ii III!

iiin iif the iilii>in|H'ti'iii'\ io tli;it llu

\'r\ ic-c ha-*

vl-'ll;uil..rllr

ii-<|iialilii'.| U
I itii|ilciMii(.|i|. ami (.iiivil (ill

ricjicliMl ll

III 111 i|iic-tiiiii In iiii'oiiijH'IcMl Imimh^c iihiiiiiiH'Iciil or caicIc", ami not trii.it

rill— anil ricklm ami Inallin umiliv, liy ii sin;.'li' nii-l.iki- or ail, of
f"'J.'''t'iilni-i ami <inii><iiin to cscntiM!
the lli;,'lu-t i|r;;rci' of caiitiiin ami pp'S-
ciiic of mill.). 'I'lic f.,1 1 «oiil,| onlv
>liii\v wlial, mii-t Ih' trill' of cmiv Ininian
liclii;.'.—tlial the imlii i.liial uas cajialilc
of an ait of iir.;li;;in. !•, for;.'i'lfiilni--i.

or error of iinL'iiiinl. 'IIih liiiist Jm
• I a-i' as to all ciiiiiIomi-s of i:or|)oiii-

lion- until a race of -irianls ran U'
f"iiiiil ' foiiii tlic ililciu anil inllrnii-
tics of luinianilv. A .sln;:l(' art may,
iimlcr .-oMH' liniiiii-laiiiis. »|ioh- an ill-

>ii\iiiiial to he an ini|iro|iir ami unlit
iMi-on lor a |io-ii|on of t.rii>». or any
|iaiiiiiilar -(r\ ire. m wliin •*inli act, is
iiitinlional ami ilonc wantonly, rc^ianl-
ll-- of ion-ii|ii('i!ic«. or iiialli-ioii-ly.

So the iiaiiiiir in «liiili a «|K'<ilii' act is
|Hi l'"rnicil may tomlii-ivcly show tin;
nil. r iiii om|ii|rriry of tlic ailor, ami lii-i

iiiiliililv to |ii'i fill III a |>aili(iilar wrv-
iii'. lint, a siiiLrlc ail of ,a-ual ni'^rlii t
dor-' ml. pi r s. , t.'ihl 111 |iiovc llic |i,irly
to Ik- .jinli., ami iniprn.lcnt. aii'l tmlil-
l( I for a |io-iiiiiii iciinii jnir ,aro ami
liiiiil.nic. ( jiararlir U forincil ami
• inalili,- cxliiliit.-.l \,y u sH-rics of acts,
aihl iiiit liy a miil'Ii' act .\ii (•iif.'inccr

tiiiL'lii. from ill. iliitil Mill, oniit Ici .,oiiiiil

llii- \Uil-ll.' or 1111;; tlic Ik II al. a ronl
(•ni--inL.'. lint .-^iii li fact wi.iil.l imt tciiil

111 |iriivc hiin a oardiss ami iii';.'li;.'cnt

-ci\anl of llic coiii|iany. llic (oniiianv
i- only cliar;;..! «i||i tjip duty of cni-
ploy ill;; lli.iM' «lio li;nc ac.piircd a yooil
cliar.iclcr in rc-| I to the (pialilica-
tiiiii- callccl for liy the particular serv-
ice. ,111.1 no one uiinlil -ay that a poo.l
iliai.iiler aiipiiicil liy Ion;; sorvli-e was
(Ic-lroycil 111 serioii-lv inipaircl by a
"iiiL-le iuviliiiilaiy und uiiiiitciili'iiril

f.iiilU"

tiv.'.l lie fai t lliat Ik- ncM-r lia-. Iieeiicaii"

I. -> or rccklc--. or iiialtent i\e is a per-

i..\ Mii-m-r to «iiili a chai;.'!-. Iliil ,vhcic

llu iii.ii;;!' i- th.it he, allliiiii;;li in hi>
ii.iliiiil coii.lili.in a c.ircliil an I altcn-
lUi' man. i> allllcl.-il with a <li~i-.i-i- t lie

.11. 'I ..| mIiIcIi may at any moincnt
I.. ill liini im-oiiiiielcnt. it is for the
'iin 1.1 ~:iy H hi I her it was ni-L.'li;;i-iit of
till- .1. l.'ii.i.iiil tji empliiy a man in sm-ii

.1 ...ii'liii.iii. alllio'ijh lip to that tinn-
i!i. 1.- Ii.i.j hc.-n 11.1 failure to pcifmiti hi-

.lull.-." (.S-naiil wa- -iil.jiil to epi
!i'|.iii Ills.)

irill'iiihir V. I'i/,, I- I 1 si; 1 1 inc. n.
\ s liiiii. i:( I,. .1. ( |>. \. .'.;. .ud;
i'h''i.„..iii \. r.ni It. r,,. {1S7 1I ."i.-, \.
^ ."o'.i: ih,iiiin,i V. sniiiii',,1 i: /„.
•Is:i:;i Inn ( al. iMo. ;it I'ac iliiii; o/,,.,

.1 \l It. r„. v. hini'i { isKji |:is |,„i.

Is i'i N. !•;. Tli-J. :i7 \. I-:. .i4li: ll.ill.it

I'I I! C.i. V. Il'iiidlil lISS'll 74 Tex.
J'M. II S. W. lliiL': llniisi,,,! ,( 7', r. It.

I \ !/;/./«
I IhSI I

.1.-. lev. (Ill I rule
;i"lll!,c.| ,li;llli ilil<i\ : \h hiflil- \. Ilniili

'I'll.' Woi. Co. l|S!ISi III s. I). .-.'.Ml. 7 1

\ W. lli."i:i (vcr.lid ri;;lilly .lire, tcl for
il'l'li.l.iiil HJicie the -ciN.iiil h.'iil iiiailc

"lily one nii-Likc iliiiiiiy; twi-Kc years
i ;

A /'/ \. Si-iimi ilSII.'ii lilli Ml,,.
-'":;. :;'i \. I-: 7711 ; li'ihrsi,,,!. II. a .<. 1.

/.• '. V. Ihiiii I IS'.ISi i|-.' Tes. :i7L>. 4.>i

*> U. ."i7il; lir,t ap|H-al i ls|i:ti 4 lev.
' iv. \|.|i, 4i;h. -j;; s, \v. :t(t.-. it.hi, ca-e
i|.|...i. iilly iiiaKi-s no ili-tinction lie

''>'<M an.l .several ai|,i; 77.,i,,oiv

'. I'i„'nn,„l,. \ It. ,1- y. /•. /,. (',,

1-'"'- '17 K.-.l. 21.-1. In /(,..„/,,. V. \,„-
'•'- it //. /.". Co. ns7ii .VI \. V.
''''. 17 \ni. I!cp. :|-.>.-,. wlieri- tin- plain
III! \> 1- l.i-l.l to have U-eii li'jhllv nun
auil.,1

1 he court sail! : "An iicln i.lii.il

> 1
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Boiinlilc pnicl.nro would dictiitc in view v( the fiicts nsccrtiiiiicd. If

tliiwe I'lici-, |.i(.st" I,.. Ix- Miicli tliat u carcCiil iiiaii would liavo ctmsiii. iv,l

liiiiiM'lt' jiiMilicd ill rrtaiiiiiij.' tln« servant, m. fault can U- iinimli .1 i.,

llio iiiasicr;' tli<.nH;li, undoiil)t<'dly, nutiix- of llu- servant's lapM
, if

it in at all siTions, will iiii|>oHc uihui the master and lii.s rej>re-( 1,1.,

tive> llie oMijiali'iii of exercisiii!: imreased viirilancc in oiiscrvin;; ih,.

servant's eoiidiu't afterward.* 'J'liis dcetrinc elearly eaniiut be siilj, 1

to any oxeeption in courts wliieli takf> the j;roiinil tliat «-v<'ii evii. 1 .,

of several tilK-eitic aels of !ie;;lijreiiec is not (•oiniielelit Ullli'SS tlie\ \\r\;

so fre(|neut as to Ix- liaMtual.** See not(.. IS, //(/;((. JJut aiiv !< - 1,

slrieii\e position inu^t,, it would scrni, bo eompaliblo wiili the ,.,ii

cepiion that even a single rareless act may sometimes be- of m, .Ji ;i

serious nature as to indicate tliat tlie servant is unfit for liis <liiii,,,

and lliat tlie master will U> culpably nej^liaent if he dcK's mi ,li-

chaffio him imiiiedialeiy after the deliiupiency comes to his kimul

cilge.' KsiH'cially is it hgilimale to draw the inference of uniiii,.-

«/^l»^r V. \rtr York if //. /?. Co. (10(11) infi Feci. 2nS. Thcio it »;,.

(I 7_'i tJ;J r.aili. I1l':1, Alliniii'd in In 1.1 llmt iiiililni'^s .oiild iinl !«• inf. in I

llsri) M S. V. :i:.li. i: Am. Uij.. ;t-.V n.Mn tlir f^l Uiat tive ).Mrs l.,|- t,,.

In llir iipinioii drliMrnl in Ilic I.hmt mciilrnt the s<TV«nt'n ncu'li;.'rii' •
li i i

iniirt. it w:i-i ilfiiii'il tli.il "inlclli^'i'iil iiijiinil mii' pcrMin. ami that -in. .• iIi.h

nun of nfidil lialiiti. who an- t'li^iiiniis im tlin.f otliiT onuision-', im'i~iiii. «,,ik
or liiaki'iiirn or swilcliini'ii on railioa.li, iiiir with him had hi.i>ri iiiinii.l li\ :i,t.

inii«t iiii vitalily 1«' di-clntrL'r.l . . . which couhl not U' licid to iin|iiili' ii. ;

fill thi- tir>t croir or act. of iii'j.'li..'iiic«'." lit'cnci. nii liis part, when' thiir wi- i.i

" I'hiiininin V. I'.rir It. Cn. Ils74) .'i.'i tn idi'iiic to char^'c thr ma-l(i uiti
\. \. .'iT!!. '111. It a «ii|..'li' ni';;li^i'nl ad kno»h'djri> of thi' latliT oiiiiii. ii .-

is not piuof of incompilcniy whiii' ihc 'Set! h'.iii'iiriUc rf T. II. I' ».. v

Mrvant <li<l not act wanloidy, n'L'ar.lti-i-i tlniitnn (ISSS) \i:, Ind. 4:i(l. 17 S K
of coiix.ijinncis. or mali(ioii-<ly. iiml no llll, piiUin;; tlic ciiic of larili --ii

po«.ililc ininiy nnild 1h' Nho» n ns thi- I'.xircmp as to alh)W two (raiiii I., iii.v"

rc-nlt of hi- aition, was ch.. larili in whih' riiiininir in oppo-iln din. ii..ii> .iij

riniini,, ,( /,'. /. /,'. (•„. V. .Mii'r'< (IS!IS| the -ami- traik. In another la-i' it w.i.

8:i III. .\p|>. 4t:!l. Till' innimiHlcm-y of said that. allhoii<;li n .-iii^'h- ad .fa 1-

n liirnian for the duties of an ('ni;ini'i'r coinotivc cn^'iniH'r in riiniiini; a ii lin IJ

• aiinol he pri-iliratid oti I lip ;.'roiiiid that miles in forty minute-, while tlir -.|i.,l

lie faileil. while the train was riinnin',; iile tinr is one hour, and ii |i.iiiinn ..f

lielHii'n stations, to notice a -iLTiial to such distance at 4(t or 4."i mile- mii Ii.iui.

stop, (liven from the rear of the train, in daylij;ht and wilhoiit aici.linl m in

f «)< V. nhiii I'irrr A', rn. I \s'.i:]
, ;;h \V. jury to anyone, did not iic. .-.;iri!y

Va. 4.'i(l, IS S. K. ."I'.lii. 'llie mere fact -how him Ut lie unlit <- ri.kl.-* oi

that a yard ina-ter had .sent an cii^jiMO the lives of emphnn's .it ,v.irk ii|...ii

upon the track when ii coiiiin!> ti tin the track, yet tlii- i>ii'e[cri < Mii;;lil. |» r

was overdue dm's not. con.lM-ivcly -how hap- have iK'eii Jii-tiiiilile if it hi I In i ti

that the •oiiijiaiiy was neulijicnt in kcip- shown that the want of aci idciit .n -ii !i

ind '''" '1 ''"* service, .-cilice he niiyht run was due more to iliainc m l""'I

have hail information showing' that the fortune than the maiia;.'ciiieiit .f lii.

m

train would not ariivi> for -oiiie time, yiiie and tlic actual eoiiilili..ii ..I tli.'

ilirhiii'in ('. U. Cn. v. CHhrrt (ISHl) road, and that iiicii wiirkin',' upui t!i.'

4l! Mich. 17(1, a \. \V. Jl.l. track could mil have luen ci-jlv Si-iII

•To sati-fy thi- de-i ripl ion it is not or had time to c.a|H' afl.r Uii.'

neei'ssary that lliere -hoiil.l have lieen a w.irncd of the ;ii|iiiiidi ..i H" in"
"con-tiiit roiietition" of iieL'li'_'ciit acts. llnUniiil v. .s'..ii/ ' . n /'. /,'. ( ;>'

.0/4t;» V. Aoi</» I'uvi/ic Lumber t'o. lUU Cal. lilc, J4 I'ac. UtilJ. In II liiiiA
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111' (IcrclirtiHii (,f (Intv wan )iiii! wliirli f!i(« |i1ivsI(m1 (|iiiiIItir'S

111 ilir .ori'v.ii^ rciiil'ii i| <'\i ri'iiiflv pni

lilMll

ImIiI. N. r l^ Hull llif-

in ll'ilcliii^r ilijit, wlini |ii f .,r llir iM.)ii!iii..i,,|i ul' II li(i;lij;iTlt

iii'l i- : l!i|iillili'(l \>\ |iri .>r lliiit llii' ill liiii|iitiit .-.rMiiil li:i>l a I'cpiila-

li.'ii
!' r rri'Lli .--iii>.s (.•><<•

Ji l''!.', /,.,.</ ), nml diis rf|iui:iiinii wiis kiinwu

t.i ilir iiiii-i<T, a xcfdic'i t'lir till' |ihiiiiiilT I'- WMrriiiiiiiJ."

That iinlii'i' ni' ilic |iiinr ac! iini-i, in anv cM'ni. !«• !iruii:;lii lioni*- to

till' iHa>ii'r iirtiirc it can Imcihiic a tai-inr luMrim; ii|ii.n tlic i|ii(sliun <if

III- iifulijjcnct'. t'lilliiw.s t'i'"iii tiic ;.'cii<'ral priin-ijilcs lii.sfii-Mil in clnn)-

trr x., (iiilc, aiiil it lias U-cii sn lii i-iiii'.].'"

i: ,^( r< nil (Ills -/' »/( '/''<''/. »/<<.-<( 'um pan S I'^l. milr, ami <; ]'.^^,

!<• i|ii('siii»ii ulicilicr ill,' pluintitV is ciiliflcd tovM- I II n-: • 1 to I

ml I'm I

M'MTa

iii'c rviili iH'c tliat tin- (Iclinipniit i-ci\anl. Iia<l hmi ;:Milt\- of

I arts i.f iii'jiliti'iK'i' pri"!- tn llic linio <i|' ilic aifiilnit in suit, tin

('i>iii-N ai')' iii't niiaiiinioiis. 'i'lii' duel riiii' wiiicli jiin'Mi-; t" the present

wrilir 111 Ih' iIic iiih^i Inuical, niid wliirli is sii-iMincd liv a cinisiilrraliln

iiiT.iy (if aiitliui-iiii'-;, is tiiat siH'li (•\ iilcni-i' is i'uiii|Ni<iif In <'>ial>lisli

till' iiiitiiiu-s of till- ili'liMipU'iit ticrvant." li i>. ul' fniir.-r, lu'ccssary

ir.v(,,,i /,', r<). V. ItiDii- (lS'i.-,i |;i c. fr(i|ihiillv irniii. |i> «Ii^.|i hIiM,. af a,

( A. L'JJ. .'tl r. S. .\|i|.. \:>2. •;:. I'c.l. >»il.l,. lithl \,:„l f,ii|,.,| to tliiort- ill;
IMI, till' rniiit u-.j|iMiril III. It 111.. Ind of //l/»^^./l if T. r. If. l''i. V. I',ilh,n
n -Hiirliiiian luniii;.' Urn ilrmi^ on one (ISSS; '|'i\.) !t S. \V 17."> I liiilpitii.illv

Iniiioii^ (.iiM«iivM. tiiKl "O c.ni-il nil m-- iMnli'-i luiinlliii^' nf en;.'!!!!' in iniikiii)»

ihliiit (if Mil- winir kinil ii« lli;it in suit <iiii|ilin',' i ; Hiir v. I.i,s [iiiiih.i r,„isiil.

iiiir- InviMil nnti) llii' » run;; li.nki, I'hrlii' I', r.. , I -".i i lOsCnJ. |;to. 41
« '- idilli-iiMt, to (liiiiLT till' loMipiiiiy I'iir. ii: UnilU i, v. V. ic J<-//.- ('. ,f //.

»itli rioliii' nf hi-i in. uniiHti'iny. It. It. in. I Istisi ;i.". .\|i|i. |)iv, J.^H. .'14

rill' I'i'i;li'.'inii' of ii iiiihviiy I'oin- .>«. \. Nnpl). Tlill; .\h:lini \. ]lt. Miiirii
I'lny i-i fur llic jniy, wlinr it Im* ii.. i.lrrhir l.iiilil r,,. (ls;i|i| 41 \|i|i. |)iv.

liiiiii'il in iN rni|>loy iis ii niiilit opi'r;i|or r>74, .")H N. V, Sm|i|i. ii.")!t; limln \. 1/i<.

a Ikiv oiLililiTii yciii-H nf n;.-!-. \ilio. ji few ni'iiii I'. It. («. i
l-i-.!ii lis Mo. n.'lll. 4

iimnllis In I'uic t.lii' .(I'lidciit, liml ifoiiii to I,. I*. A. 'IH. II S W, T.'lii; hilirim-
i-lci'P Mhilr on (liitv. Iliilliiiiair i(- 1). liiimil ii (1. \. /,'. C... v. Ufimh (l!lllll;

It. <„. V. (Vii'i/i (iHii.-.l l:t C. C. A. l':n, 'I'.'V. Civ. App. » r.H S. \V. r,V2: r„n.suli-
.11 I'. S. App. -Jl.l, (ij Fnl. '.Ky2. Coin- <l.ih,l C,,.)/ > .,. v .v, ,ii/,i' i Isti'.M IT'.I

imri' i'l.lc 1. .vi/;.ni. III. ;171I, .-,;| .\, |:, 7:;.). AiiiipinL' (IHIIS)
' i;. Tir'.iM \„t. It. Cn. V. Miiimllr 7!> 111. ,\| p. 4.";i;. \h l'iiu:.i,i.ih

. I I W

.

IvUi Hii T..V. 70H, 1\ L. U. A. tilJ. m if ('. A'. (•„. V. Ituhu i |S7I i :!s Iml. .'ill.

•^'\\' l"T."'' 10 \ni. H,'p 111, Ilir .onri .saii- "Wp
°l/i(7i"M)i r. It. Co. V. mihrrf IliinUlliiit it. i- will -.Itlril, i; I ..iily l.v

n>sl
, p; Mi,.],. 17, ;. n N. \V. it:,. Sec Hi,' iiullin'itii'-., hut in fi'.i-on :iiiil nil

al-.i I'l/A.i',, V. I.rhiiih Yiilliii foil/ Co. piJiK ipic, tli:it. for tl,,' piiipo-,- of sl.inv-
ilviii lr.| I'.i. -27(1. 2S .Ml. 1IIS7. in;; Hint lli,. oirh-,.r-< of a railroad .-om-

' ,;.;.;„v V \,ir V'ii7, ('. if //. It It. paiiy liiiil not cxirii-iil .iii,- i'ir,>, prii-
'... llMMM Vl-l \. V. .'•i."i7. !'."• \. K. IM.'i ili'iii'f. iiihl raiili. M in tlif ,'iiiployin,'nf,
'•ir\.iiii mIi'I'IiI fioin his jmi^I. scvt'ral or in tlif ii l.iiniii..' in m-nlc' of iMrifiil,

tiiiii"< n nioiitlil: Sull,,,, v. \,ir )'/„A-. prmlcnl.. anil -kilfiil jk'i'-om- to "">iia;.'o

'. /• .f 11 /,'. („. IISH-JI .-,() \. Y. S. 1111,1 op.Tal,' -mil roil. I. iinil for tlip j.iir-
I; ill. Jl \. V. Siipp :)I2: W'l'iiil V. |H.-,' of ,'hir:.'ini; -mli crporaliim with
^•" )''!; r. ,f 11. It It. r,i. ilS'.iSI .1'_' noti,',' of III,- i !ii|i,'t,'ii, V of it.< rni-
.\|'p. Div. i;iiil, r,;l \. V. Siipp. |f,:i: ploMi'-. ii t,<:,\ ]; -liovMi thai Midi pni-
''."!'• ''

'^ •'"' ''• ''' ''" *' '•""' 'IS'in ploy,'- ):-.u\ l',','I, ..'llilli of -jH-,'iM,; arts
», lex. 144, 27 S. W. GO (brukfuiun huj of uuri!i'-.-n,'<, un-kilfiiliiL's.s, and in-

: I

^'l
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that llir ni'j;!;.^. I (piiililv <,f (!„• pri. r ii«M ^fi.Mil.l 1k> Iwvoiiil aii\ „,
H.iiiil.l.' (Ii«|.iiu

, I* li re ill'- fiirili. r .,ifcsii.,ii wltrtlu-r Uit v iitclifiu- m
tun I'.-s can iN' I ii|,-|,|,. Sf al.'.i J r.is,

lp„.^|,

S..MI.' (-liiiil!*, hi.u.v.r. Iia\<- -1. . liiinl (•> u<l.>|>t lli«« iiIkav «l

In I'. iiiiHvlvMiiia tlio |"-iiinii !ia- lnt'n takiii that .hiii-I

I nili! l.v (In- j;rllrrill nili. ,,|' ,\ i,|

• irt riM:

1 fUM-n ail'

I'licr llillt cliarartcr fop cufi

I>rnv«>,l bv o\i.|«'ni'c of p'lu'ral r<'|ni.ali. n, aii>i not of ..pcci

'I'lif reasoning l»v wliicli this .Ik i-i

ai a'

M in ^n|i|Miri(i| |iro<-i>i'i|.s it|

cri'iiiiiiis I'onci'iiiion of ili«- loiical >iiiialion. Ii is evi.lfnl i

piiiTiil rrpui itic.r. \»|iirli is li.i." rc;;ar.|i..| »* ilu-onl.v a|.|iro|'

of niuliL'<'n't' niiisi I

ilcilnccd l)_v \arioiiH
|

H' I'l i;ai«l<'., a> ,i conclusion wlii, li ha-, i

Ht-un.- prior to |l,c trial f

I. II II

I'iaic ti"

.•!fl,,

I'oni a 'Tcaicr cr

nniiiUr ot ncN oif li ic

'Icrlan'd |o lie lintuntil Mr ihc c<

iiM' I'haracicr as

iMiion <

li IO.--C •Aliicli air ill

U' a Min^iiJar mi' :^|S|||||'\

liascil

if th

thus acccpiiii^.

lnrv. 11 lore

a n ill]

n n< ImiIi

ii)i«>ii tcstinionv til

ii

.ticii in the iiio~i infi

V mail

il \\:i\ |.

US Irihiinai ol irropon .l.ic parlies ontsi.lc tlic coinn-,. m.
anil at tho same time refii-iuir i-. allow ^ul!l lestinioiiv to lie w. i;;lii-.l

insiilc the coiutrooin hv a ili luiilc ImmIv i.f uicii, who havo cverv Imil

itv atForilei] tlnni for ii-tin;; it.s reiiahili l\. aiHl who an' iill\ iiliti

to tiie iiii|>i>rtant i^^ ^'liich arc iiiiiiieilialelv ih lull lit ll|M>ii iliiir

decision. The ililiicnilii's inmlveil in tjic ijieorv ot this court ;in'

ftill further Pinplnisi/eil l.v the fact that it has cone, .'.il tlh

toncy of cvidciii-e {."oing to simw tlu' servant

roiiipctfiicy. nn.l tlint kiicIi iiHx himp
known •<) HHili iilliivis |iilivi to f.lir ciii-

|ilinni(.nt of «in II ii^riils. or Hint sinli
i'iii|iioy(.(.s hail Im'i II nliiiii.cl in >iiii'ii

wrviii- iilti'i imliii- of •mli ail-."
"Tim-'. i'\iilinii' tliat n I itnolivc

tiri'iiiaii wlio liail ciii-nl an unliliiit.
«liili' running ii loroiiii.;in- liail. on an-
(illiir iiiia»ion. run an ni^'iiii- f.i-n-r

• liaii, in till- |iiil'_'Mii'nt, •! iiiMM'iiT r'liri

II . «aH |iio|i<r. and at -lol aiiullicr
tiiiii'. wliili' riiniiin;; a lo> miiolive, had
i-lriirk n <ar. in roiiplin;.' lo il. witli
forw whicli till' wilni'— loniiilcii'd i'\-

rr-«iv<'.— is insiillii ii'i't In rai«i' a auc-
tion of fai-t as to tlip i'oiii|Hti>iii V of
•'iiili lirt-iian. Mnniiinii v. V. » ')i,rk
r il //. It. It. r„. (1H!»7) 1.1

.\i.|.. Div.
4;il'. 43 \. N'. Siipp. lIlMi.

"Illl-.i'l- V. l'<liHilili,lilill ft. Cn.
(ISiltli .-is l>a. mi. Nil ,\ni. Wr. An:.
Till' roiirl ri'finrd to fJris'iij. Kv. tSjl

4111 lIKl. ami .aid: "( liararlcr ^'iohh
oi.l of -jurial uit.'-, but id iiol iiruvi-d by

8 awust.iiui'd iIIsuIn

them. Indifd. «pciial mtn do vcrr

ofliii indirali' fraillii-> or \ icc» iliii ;xrr

«ll.v;i tlii'i- lontiiiy lo llif ihari.l.r III'

lilally I'-laldi-liiMJ. .\iid H.iiiiiliii . . tin

vciv liaillii'H tlial iiia.v lir |iroM-.| :i:.iiii-l

a man ni.iy havi- U-in ti'i.':ii'd( I Iv \.m

in '.11 si'iii.iis II liL'lit as to liaxc |ii. lu ..!

jrri'at i'ii|iri>\)'nii'nt. of iliai.ni.i. li.'

.idi's 1 .., onliiiaiv can' iiii|ilii^ oci-a

i-i"i'al nets of lairlrs.nr--. for all mm
III.' fillildi- in llii< ri'.|MTt. nn.l ili.' lav

dill Olds onl.v t.lir oiilin.irv " Tlu- i,i-i'

wa. latidy rilid with a|.|iro\al in '.'r'

I"./..". //. if S. I. /,'. <••,. v /(.'.<

I Is'iHi !I2 T.'V. l\7>. 4H S. \\. .•,711 lliii

till' railiiT 'r.'\a. drri-ion. litid in imi.'

II. Hiiiirii, wiTv nol nf.iiid l.i. il;"ii."i

llicy iiri- to a rontiary riri'.i. mil.--

wlii.'h i« not a|i|iaiiiit "llir iiunl in

li'ii'is to lily on a .ii|i|io.c'il ili-iiiK il"ii

lirllMin arts of Ili'i;li..'i'ni I' »llii II mr ."

• •a.ioiial and ail. wliirh ar.' ..i fmiui'iit

as lo 1)0 habitual, iscu nolo Is, i«;rtf.
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(li< mv '<( onlcr* nrnl his linliitiml Irimkoniux'i', nml tliat lliim' fai-t."*

wiTc kiiiiwi' to tlic iiitiHlcr'ri n'|»ri»4iii;iii\f.'* In its i>«^'nc4'. »iiili cvi

(liiM- iii!<i><t"< iif fiwliiiiiiiiv 118 I'l a I'tfiiiiii imiiilM-r nf -pii'liic aci-,

uii>l llu" iX'Hiliiin lliiis taken !* llnrcfon- iiii-oii-i-icnt wiili ilml |>iit

ff.r*vur.l ill tlic Fi'in'ii Cufii- ( l.>tiO) ;js I'u. H>|, so Am. IIit. 4t;7,

uiilri'* -wliicli i» not apiianiit it i^ inrrinlid lu j;raiit tin i'i>iii|ms-

ttiicv i){ such uvidciict' iml^ in i-aws wlu'if it is l»a.«i(i on g«in lal r«'i»-

iitiitinn."

In .Ma.''«ai'lin'<i'tt» tln< (tuicciifioii nlird npnn Im ilijit the cluirai'tcr

nr r'i|.iiialiiiii >>{ a st-rvaiit a^ a «'ar(t'ni or rairlr-s man, rillaT p'n«'r-

iilU or in anv (itpartna'iit of laHJins^, cannot In- «lio\\n l>v inlrodn-

riiiL' t'\ iil< ncc of iiiirl.ii'ular acts, and Uy tr\ in;; \\\i' ipicHtion wlailicr

tim-c acts \vi'r«' scvcrailv car«lc>-(, or done niili dnc care. 'J'o do this,

it is said, would introduce a multi|>iiciiy of issues of wliicli the |iar-

lics iii-dinarilv coni 1 not lia\i' previous notice, and wliicli it wonid lie

iai|iraclicalile. pr<n)erl^- to trv.'" Tiic point lliiis cmpliasi/cd hardl.v

••tcciiis siillicicnt to ovon-oine tlie ctTic-i of il.o cotisjilcration that, nc-

iiinliii;: to the ordinary- jiid;rment of matd;ind, n lervant wlio Inis Ik on

t'liiliv of !•( pcatcd acts of nc;.di>;i'ncc i- rather more likelv tiian lioi to

1»' iiiitit for his jMisifjon. If a court wonhl, ]Nrforce, have to deter-

iiiiiic the (pialitv of each of s:'\eral acts if tliey were put forward hv
llic master tis a jiistilication for dismissitii; a ser\anl for incom|M'-

tciioc, thoro is no apparent reason wh\ a similar invest i;rai ion >lionid

!«• (Ic<'liiied in nn action siuindin;; in la'i-liireiu'o. It is not apparent

lluit tia' dillicullie.s of procedure adverted to in the cases hist cited

liavo caused nn3- sjx^'ial endiarrassment in the jurisiliction.s where
cviilciKf of tliis sort is deeuiod to Ito admissihlo. Xor is the reasun as

sij;iicd for this doetriiu' easy to reconcile witii the decision in the

i'.n«'s cited in note iiO, liifni. The pro|Kisition thai evidence ..f this

s'Tt must 1)0 n-jccti-cl if diiietlv otTere<l on the is^ne of coni|H'!eiicv,

liiit is proper for <"onsid(ration if it hap|H'iis to be 1m fore the jurv for

" lliiiiliiniiliiti if /I. T. Mniiiiiiiiii I'. <f |>l:iiii nii-ii|i|irrIiiMi-iim of tlif lo^-icil im
f'xil r„. v. Ihrl.ir (iHVii) sj I'.i. IPI. -iliiiii. No ioillmrily \i.\* cm r~;..,iMi- in

" K"r iiiliii-iiia on tlir I'lim-.vlviOiiii tlii' i.\t,iil of liolilini; 'liit "H'li iNidrinc
iliMfrii,.. .,i. Iliiiihr V. \rir )i,il: if //. rail iilliniilily Ih' a failor in llic case
/' '., (IsTIl .)!.' N'. Y. a.'iil, \' Am. iiiili'.i< tlir ina-lcr is aKn «lMmii to Iiavr
l!i p :ij'i. .iMil I'll tshiirnh. I'l. W.J (\ It. Iiail kiio« liilu'i'. ail.iial nr < "IHI rinl iir.' » /,•/.!/ (isril .'tS liiil. -jat, III Am, of llio s|«,iii,. ail or ads in (|iic-(ion.
il'li IIL In f'.r/./i V. \l'ii/«.,ii r,,iil Sp. h kiiowlc'lj.'"- is ili'ilai.il, or asminiiil
'" Ms") 4ii Iowa. I". Ill iiirt iiii to lii.. an 4\i-iiin; cliitiiiit, in all the
I'lliki'^ to iljsiiiii.'iiisli Iii'Um'i.ii tin. i-.t.,--' in wliiili lliis sort, of i.\ iilutv lin
I' nvliini.i riilr anil lli.it iii|ii|ili-il in luni ilniiiril .ii|Miis-il,|.. to rstalilisli nn-
111. I. Ill I :ii:.l New \ork. on llic ^Toiiiiil lilni—. Sfc. fspi'i iaily. notes III ami II,
'"II ''"• I'iiiir Ciisr ilni'< not. drlrr > i/mi,
'y'lrc «h:<i llir iliwlrino -lioiiM )«. if llw " II. ill v. V«n/ (ISS7) HI M,,.;.. isn.
nw-i,r III Ills i,.|,ii.„.nlativc liail kno«i 10 .N. Fv SdV ; CuiininH v. .l/.,r7uu
nlgi' of llip spjMifii; ncU. But this is a (1H!»4) IfiO Maaii. ."}:):!, 35 N. E. 800,

tu
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otlicp ji'irposrs, pociMs to i)rost'iit a (li.<tiucUim for wliicli no sati^fa'-

tcirv Iiiuii'iil Illicit* can be ^iijiiii'stctl.

In Miiiio (itlu'i- slates, also, tliO jnduts Inivc oxliibitod a nioro or li--

]irononiic(il tcn.loiicy to adopt the tlicory of tin- eonrts of r<'nnsvl\n-

nia ami Massadinscits. ]Jut tlieir j)rceisc position is not vorv clcai Iv

dclincd.'"

A conipi-.inisc k'twini tlio ili<'(,rv tliat tliis kind of ovidonoo i.

wli.dly ineonipotont, and the tlicorv that it is adiiiissihlc, is exhiiii!.!

in thocas(\s which tako the jxjsition that it docs not tend to show ninii-

noss niilcss tlio dorclictions of duty have hoon so frequent that llnv

may fairly be termed iiahltnal.'"* Tiiis pnsitinn plainly involves il„.

necessity fur a determination by the court of the ipiestion of I'.Mt

whether the nets upon which the jilaiiitifl' relies come within one .ir

other of the cate^iries thus contrasted. Considered as an o.\pi'e>>i..ii

of a peneral princi|)le, therefore, it can scarcely bo correct.

'J hat evidence of neither one, nor several, acts of neiilipence (..m-

mitted by a servant W'fore that which caused the injury in suit i-

comiH'tent to show tiiat the latter act was n(\i;ligv>iit, is perfectlv plnn
U])on general prineipl(>s, and is not disputed.'"

In any jurisdiction it wo>ild probably be conceded, ami bv tw..

courts it has l)cen expressly decided, that, when conduct of a serv^mt

tending to show his qualilicatioiis, or his mental or ])liysical fitn<-~ t'.r

"Til Kiiiilrl V. //„// (ISOIM S Colo, ofrasiniiiil. or of siioli n cliarncl. r ..,

Alip. li.S, 44 Pile. 7S1. it. ums licl.l that a ir'inicr.-i it iiiiiiriiilciit to rcdiiii liii:i in

iuiv hlioiilil not I)r tdiil Hint if llicy liiiil scrvirc." I:'il!ii,ii,n i:hr,ih,r c,., ,.

till' (l('liiii|iicnt fellow servant was fre- \iiil (ISSll) (>.'» Mil. 4:ts. .') All. :;:n'

i|iieiill.v. and for an iniiiio|«T leiiixtli of In Krllonri v. Slcplirns Liiiiil,- r r,,.

tiino. abx'nt from his post, ami llio (I'.HIOi lii.") Mich. 2J2. S4 N. \\ . l:|i^

prac-tice was known, they nii^'lit con- the court held that a fi'W oiei-ioipl
sider tlie f.ict as Irearinf: on tlie (pies- jcts of ueirli;.'enee were not proof ..f lui-

tioM of lii~ ..Uill and eoin|ic1eni'y. I'ut. Illness. Hall inidir v. ^\'llr (IS!i:!i 77
peihaps. it is not intended to diMiy tho Mil. ."i!!."?. 27 Atl. S.") (same point). S,,.

ndmi--iliilily of siieh evidence '

alto- aNo W'nll.rr v. liiiU'nui (IS.')!!) -11 .\l,i.

fleiher. I,oj.'iially. it certainly hearson 2!I4, per I'helan. .1., who draws the -nii.'

the ipiestion of the servant's haliitiial distinction lietwceii casual and ha!ul:i;il

carelessness, and this is one fmni of tin- acts.

fitness. The Mi-sonri coiirt of ap|)eals '' llntt v. \</i/ (1SS7) 114 Ma—. Isii,

has laid it down tliat sim|>le acts of 10 \. K. Sn7 : CoiDior.i v. t;--;'.:'i

iieirji^rcnoe do not tend to e-tahllsh L'en- MS!M) Kid Mass. XV.i. :j.") X. K. siiii;

oral ineompetenev. f'lml.- v. SI. f.niux, Ilnlliiiiiirr i:i'iiiliir Co \ \,i:l (Issili

I. M. if ,S. If. Co. (ISSIM 8 Mo. App. (ir> Md. - -4:!s. .\tl. X\ii. 'I'e-lin..iivI. •# . i< .--. ft. . ". ii.^^w, .-, .M.I. .\]i]i. II. » .^111. -4.IS. ,> .\ii. .i.^rs. ic-iiri'Miy

.')7S. .\ppx.; hut the opinion is not rr- that plaintill'. who was a railrnal rii

polled 1(1 leiiL'th, and it is impossilih <rinecr and was iniined in a railifiml

to say what tho j.'r"i"iil* "f 'lie .jiidi,' culli^ion, wieild fre.piently l'o In -'nii
nient ucro. A decision of tho siiprenic while on .liilv. is inadnii-silile w'.t.-U'

ooMit of this sfjite to the contrary efl'cet there is no evidenco that ho was a-Iici'

is cited in nolo 11. .siifiru. at Ihe time of tho collision. Mi'.^mn-i.
" "Nei.'lij:on<te such as unfits a person A'. <f 7'. //. Co. v. .loh.inoti (ISllS; T-v.

for service, or such as renders it ne).'li- f'iv. .\iip.) 411 S. W. 2'ir>. .\ iir: i I

pent in a master to retain him in the in (ls!isi :1l> '|'c\-. .?sO, 4S S. \\. JiiS.

eiiijiloy, must be habitual, rather than Compare § \'.\1, note 2. iiuat.
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5

Ills w.,.'k, is pn.,K^rlv bcfniv a jury np,„ one .,f the iVsn.s of tlio caof
tlicy may eoiisi.!,-!- it .mi tlio (lucsti.,!! of liis (•oiiipctciic-v.-"

'

The (-asos in tl.is s<.Hion .-l,ouM k- nMuiMiv,! wi,,!.- thoso ,],,,lin.r
with the satisfairtory aii.l ,ni>alisfacLory operation of ino.-anic n-vu-
cics, diaittcr xi.iii., pus/.

''^

189. Act by whi.,h the injury was caused.- 1„ s<.v<.ra] dcnMons it
i.s liiid down, (jnito l.roadly, that c-vid..nc(,. whi..), nicivlv shows that
iho dol,n.,ucnt .cnant was n<-liMv„t in .vsi,,.,.! to ti,o pa.Mi,-nh,r act
"hicli cans-d the injury will n.,t warrant a tindin- ti.at lie was iucnn-
IK'tonO So far a., tl.i.s dortrinr depends on .onsidcrations analo..-,.„s
to thoso ndicd on in the eas<.s wliieh donv the justiliahilitv of inf,.r-
nn,ir,neon.iH«.nee from one net of ncgliovnce cun.niitted 'hefore tlie
a.Ti.ient in snit, it nnist s(^n,inf;Iy be subject to the same qnal'-liea-
tion as the jre.urai rnl«. h.id down in those cases, viz.: tiait the ,lo-
hnqnoney whi.-l, ..anse.l ihe aeei,I,,,t may ho of such a fla^n-ant char-
acter as t.> warrant the con.dnsion that only an unfit servant could
have commuted it.== It i,as be,., obj,.,.te,l thai, 'if a sini;le net of ne.r.
i.i:ence is to Ik^ re,sarded as tendin.i, by its.df to sho^- incomiK.t^-ncv
a.Ml furnish any -round for conj<.,.ture tliat such incomjx>fencv 'is
known to tlie company or its a-ents, tlien it must f.diow that all cms,.s
of damage by ne,o|ip,„.e of a fellow servant mav k> allowe.] to Ik-
ti-ac-d to tlie ne-ligent apix.intment of incmpc'tent snlx.rdinat- "•!

Lut, plainly, this would not necessarily be the consequence of ad-
mitting m appropriate cases the com]K'lency of the evidence e.,n-

4-.7- v„/r„,v/ f
.<•" Aim. Hop. (mitKuIar incipient wliich Ic.l to tlio

MSS7) (17 Trv •'js 5 s' w'^{-,7 T ""i
'"'"* P"'"'''"'"'' P"'".v "I"-" tlio

a n- V. 1
»'

(ISTM 'V \i,I -.•/.- 'M':>"''-'r, <•;;'» «'" f^-t of a f./ivMian-.

_^^^
(K>«-) b .>a«v. ,1!M, H |.,,,|. «lM,h it lo,l, a mniliictor si^.n,i!,..i )/, his

'. To. (lis!)..) M' (\Jn o'.m .- wV !""''''•".'* "''^"ni"! lobe sullidoiit ,.v

i»e servant, was not "neeessaiily

i
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df'itinod. Tlic qncstii)ns wlictlicr a 'loiilijicnt act was incrcly a tciiii".

Tiiry lajiso by a eaimblc servant, ov indicatt'd an essential nntiln<--.

are entirely distinct, and it seems iniiiessilde, from a ])nrely l-ijii'Ml

standiMiint, to maintain that such evidence, so far as it liears i\\)><n iln

latter quesliim, slmnld be reje«'t<Ml siiiii)ly In'i'ansc the other ( i-

nlso snjrjr<'sted Ly it. It may Ix^ readily cunceded that the practi.-.i!

result of leavinc; juries uiitrammeled as r.'gards tho ecinstructicn ,,|

this !ind of tesiimony would inevitably be a st'rimis inroad u|>on il;.

doctrine of common em]>loyment. jiut this is hardly an ad<'(iniiic

reason for excbidinfr it altoi;ether. 'i'lu' ]ii)\ver of the court to diri( t.

the deliU-rations of the jury by dilTerentiatinir clearly the two issu<>

to wbii-li the evidence is applicable, and to make peremptory rulin--

uiKin its <'ffect in extreme cases, is a sutticient guaranty against ii-

k'inji' used to sap the foundations of the doctrine in (piestion. It iia-

alsfi Ix'en said that to allow a jury to infer iiej;li,i;ence or uiisljilfulm—

on the delinciueiit servant's part from the simi)le fact of the luipiH ii

injr of the accident in suit would c()iidict with the principle that it i-

ineundK'iit on the jilaintiif to establish by aflinnative proof that lii~

injury was caused by the nci-iiiient and unskiltul act of the fellow

servant.* Clearly, however, no lojiical reason can Ix; sujigested wliv

the principle of res iiisn lixiiiltiir sliould not 1k' as applicable uuili i-

a])]>ropriate circumstances to cases where the injury arises from tlic

neglijieiice of a servant, as it is to casis where the injury is due to tin

defective quality of some inanimate agency of the master's bnsiiii—.

The rule as to the burden of proof, therefore, is not necessarily in-

fringed by admitting the comiM'tency of the evidence objected t...

Whether it is sulHcient, unsui)iiort(>d, to establish ineomix'tency, ih-

pends u])oii the chnract<'r of the servant's act.

190. Derelictions of duty subsequent to the injury in suit.—Siilsi-

quent derelictions of the servant have been held not to be comiKinit

evidence of fault on the master's part in having had the delin(|U( iit

servant in his employiuent' That thii is true, without qualiticnii iii.

of acts which do not tend to s1k)w unfitness of the kind comelniiiril

of, is, of course, indisputable.- T'ut if it indicates a want of fiiii<~-

at tlie time when tho act was committed, it is ditHcult to se<' whv it

' IliiUimiirr Flnritar Co. v. yrnl 4(! Iowa. 17: Cidig v. fliicnijn if I H.
(tSStii (i.-. M,l. 4;!H. -. Atl. Mas. "Th,. Co. (1S!);{1 r>4 .Mo. A],],. .-.L'.i ((IciiiMrni
occiirrciicc itx'If." wiid the sioiic oiiint, to cviilciicc stistaincMl wliiTc tliii. u i-

in anotlicr «isc. "riii'i's no pic^iiiiiptioii no oviilciicc tlnit the .'icrvant had ln.n
of ni'^'li'.'cncp. and jii^tilic-i rii> iiifcn'mt' iciklcss till after tlip aciiili'nt I.

(if inc<>iii|M'l('iicy."' Ilnllinioif v. llf/c - h'niinii'r v. M hiiir<ii,„lh i(- .'^7 / /,'.

I lS!i;tl 77 Md. ."i!i:t, 27 .\tl. S.".. Co. (1.SS4) 61 Minn. 331, 20 .N. U . oM.
^ C'otali V. Walsoii Coal t'u. (1S77)

]L^
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Should not at l...st l„. ,.„„.,....<.nt when the act was sufficientlv ."lose in

;:.::t::r;::,;ii;:;';;;,::''
-.^'H..dut.s.asthe.n.eat,h..

191. Disclaimer of fitness by delinquent servant himself.-Under or.n.n^ cnvun, u,.u.,.s, i, .,„M ..n, ,l.e self-deprcciat.-^ stnto-
"«...,« ol ,|„. ,I,.|.H,,n..„t ., rvMnt hinusolf are to be wholly diMLrd.-i-1-.V his j„.,.v.„„s ,.xi„,.i, ,„•.. and c.nduet are suoh as to ju.t.fv th,.
mM^U'iYn s„i.,,„Mng that h. i. eon,iK.teiit to do the work as.signod

192. Reputation.- (ron.pare § 202, posf.)~In some ea.os it hasK-n arp,<>d that the sPrvaufs reputation for ineon.iH,>tenev i.s o i-
cJen.-e that he wa.s aHuallv i,H...,n,K.,..nt„ and not simplv a%.ircnn.-
. an., wlneh ,.„t the ,nas,..,. ,„-„. in.p.iry a« to whethcrL was or was-t co.npotent. J!ut tins onUMni.,,. 1,,^ ,,lwavs been rejVeted >

Slillss IS reputation eonipeiont evidnuv .0 establish that that partieular
i"y>n of .neapanty whieh it aserilx^s to him existed at the time of theinjury, and eontribuled to pr.nluee it.=

'WliPio Imvs of (hp samp iijrc ami si/o Iip l.ad that rpnnfif.-nnl . r ..• i-

'l"ll»' work in Hhicl. tliP sorvaiit wliosp \ \V <i.m /
'

. ^',V"'''- •" *• •<»

"<^t Pa,.M.,l tl„. inJMlV i„ lit wV , •,-,.;;/ "I"'*^'""" of IM.O,„|H.t,.,„.v

^.....1. a,,.i wi,o fo^ .ix ZniU'cr^z ;;;,";
?rr:t';'i,.;y'^r;;r, V7 '--''

tlif work to (he satisfiHion of -,11 l,;. „„
m<i. tli.it. hp had had no ex-

.«.a.io„ i,. <,„es,ion. he had \oU Z r"'^ s:^r li S Va^ l-rT^'l^p'o?'/-

'•". ns!t,-,) in.-, Mi,.h -'TO •! V u- o, :

"••''''".V to furnish ,l,r,.,t j.roof of the

(Is.-,Si •»* Ti.,,.K uo .1.'
•

; .' > ""T tlip o-tai.lislmH-nt of tip fact

^::rf::,rp ;;:;:;;;;'';;;
';^,!7;;^';f

'''''"'• ^^"" '-"• !'-f -^ <;''t'y::t. i"; :;^:,

:;
>:;....„.. u;'„;'u:i'„; -;r;-: :;;i::':;:;:;;';,;";-,!:„-

;--;•.• ^;h.;.-

hold ih;t
I '•'"-I -> >• t. .)l'-) iPtains in Ins oniplov a sprvant with n

nMi.s that the evidcn-e ,„ ,,,i,.stion To. v. /)„,.,•, (iso;i) 4 fpx Civ \,„.

-',;:.' n /

^' >'<"";-s ,,ar(. To. v, tirnlhonw MS'.C) 1!. C C \

•>. i.K. _.!. (npi.'li!.'pnpe was hpid tpnipciaiirp)
to 1..,,, ,,,,,, v,,| I,v p,.,,of (.hat the s,.rv- ' ,i„„i,n,.rr rf O. R. Co. v CoMn

i^

:i :i

I

t

I l&f
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193. Certificates and licenses, evidential significance of.—(Vrt i Ileal i-

of (•((iiiin-l.'iicy and licfiiM's tu i.m>nc ccrliiiii av(K-ati«>iis nifnlv
liivit ijic iiii>si(i-V raiijic of cliuii-c \n iju- ciaf^s ..f sjK-ciali.sts U> wiiom
•'"""' 'I'KM Ills arc jjraiUcd, and dn iint coniiicl iiini to cinpldv or re

tain any individual nicndK-r of the class. TIh'v arc, accord i n-rl \

,

no more than prima facie evidence of siicii individnal's e(.n]|K'ieni\
,

an<l do not justify kec|iinf; liim in the .service after iiis actual untilno-
has l)o<'oin<' known to the master.'

On the other hand, the nu'rc fact that an employee has never liccn

licensed l>y any otticial In dy to do the work in (picsiiiai is not of ii

s*-lf sutlicient to show til , lie is incompcicnl. or iin-kiirui.- '1 li.'

reiinisitP special knowlcdfic may lie ohtaiiicd liy practical e\[icriciicc. •

U. AIastkk's K.\o\vi.i;iKii:, .\( tiai. oi; coNsriMt iivi;, oi' tiik ixcd.m-

i'i;ri:Ncv, .mist itii suuwn.

193a. General .—As was indicated in the o-enoral stat/>mont of prin-

ciple in S
1~", ante, the liahility of the masier for injuries cau.-ed hv

the unfitn<>ss of a servant is liniit<'<l hy a diK'trine analoffoiis to tlmi

which prevails with res|KH't to other agencies,—the doctrine, namciv,

tliat aetionahle nep;lijrcnc<> is predic^ited only in cases in which ilic

master either hired the delinqueiit servant with a knowledge of Iii<

t.iti(>n for I'iiroli'ssnpss not ovidciire of
iiu'llii iciit |Mi fminaiico of duty at the
time of t!io aciidcnt ) : liiilliiiiurf <f O.

R. Co. V. lUnlhornr (ISlMli 111 C. (\ A.
(ij:i. 4."! I'. S. A|)|). 11.1. 7,'t l-Vd. (i;u

(reputation for drunkriinc-^s not cvi-

(Ic'iiiT lliat soivaiit was diiiiik wlion tlic

uccidrni occiiiicd) : l'.r\) v. /'o/./i/-

I
1SII8) .W Kan. iM, .)2 I'ac. S71. Coin-

|>are 9 1K8. nolo il). anlr. In FumUi v.

at. I'aiil Cilii If. fn. (IH'.IS) 71 Minn.
43H. 74 X. W". llili, thi-i rule was applicl

in an aolion hy a tli-id jxtsou. Xick-

iianics aip not so •icncially ('xprp<^iv('

of tlin ('liaract.('ristiis of tlie [KTsons to

wlioM) tli<\v .ire applied as to 1k> compp-

tpnt pviilcncc for tlip pui|M)sp of piovin^

thai tlip lipiircr of tlip nanip po<s(~scd

llip pliaiarti'ii^tics driiotrd Iiv tlip IiirU-

naiiip. Mfiiiiiiiiii V. Vcic YnrV C. <{

//. R. i . r„. (1S!)7) l.l App. Div.

4;!!). 4!) N. Y. .>iipp. (ilM! I fait tliat

n -crvant is callpd liy his fpllovv

pniploypos "Cra^y Xol^in" not, in tlip

al>-ipn<-p of othor pii>of. ponii«'trnt

pvidcnii- to sliow that lie is aotually

cra/yl. In a si, .-('(punt pasp this

ruling was ritpd with ap|iroval. an<l a

npw trial onlprpil. on tlip fjround that

the jury had not been left iinindiipni-pd

by the evidencp of a nieknanip ("pra/\"i
whiph had bppn applied to tlip iiii|i.i

l>lp sprviiiit. Hiiinl V. \rir Yiiil: ('. .(

//. R. R. Co. (18117) 1(> .\pp. Div. Vmi.

44 X. V. Snpp. ".liJIi. S.'P .\\-n. to thr

sanip pffiMt. .S7. I.diiis. ,1. rf T. II. /.'.

Co. •. Conifii (18(11) 4!l 111. App. JJH.
^ Ciin.\t'l,^lil(rtt Cofll Cn. V. Si iiithf

i18;m.() i7!i 111. :i7o. .i.i \. K. 7:i:!. \f

firniiiifc (ISI'S) 7!l III. App. 4.")li; \V„ll..r

V. Hull i 11,1 ( IS.-iH) 2-2 Ala. :i!t4.

^Illiiiol. SIril Co. V. Itidiirr (Is'.isi

8J III. Ap|i. 4.') (pii^'iiii'pr in pliari.'r if a

mill not lirenspd in a<'pordan(p willi lln-

|iro\ isiiins of a nniiii<'.ipal ordiiiaiirf i

.

In .1/c,I/ii/ii.H V. IHiri'lson ( 18117 1 'l'

Minn. :!."i7. (M. 2.12. tlip d'fpnilaiil " i-

lieli' lialilp for injiirips pailM'd l>y I'h'

inponipplpiui' of an nnliiTiiscd piiL.'in.fr.

'I'lip incoMipi'li'iii-p tliprp was not. I >

pvpr, dpihu I'll from tlip nipte fapt tiiil

lip had no llrpnsp.
' .\ yard iiiaslpr who has npvor p:i--<'!

Ilip p\aiiiiiKition for pniriiip'r may 1" i

lomiM'tpiit ppr^on to opcratp a «"i!'li

piiyjinp, if hp has oppasioiially !iaii'M>l

piiiriiips. and done so with <ifrtv

ThoimiK V. Cinri}i}ifili, ,V. O. it '!'. I', li-

Co. (18'J!I) 07 Fed. 24.5.

ffl^?
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iiiililii

Till

r rcl.iiricd liii,, jn d,,. ^,

ali;:ii:i^c II

I'l.iiiiliH'

>| il l»v I lie Sii|ir<

<r\ic'<' iificr n..lii-c<,f siicli unfit

4Ji)

IH'SS.

>\m i,{ til,. I'lii

lnll>l -||,.\v, |;<it (illlv

led Sl;ll • •s 1> tll.lt

lil.<l:ilil r.iilcl I,, ,.\rn i-c

'|ii''lil''':ili"n> :in<i rniii|N.|,,

I'I'lll'W' llilll ;l(l,.f

!<• ll)<M.|ii|.l,iicv, l)|it tli;it the dc-
'IVC i[i\<i illliurlii'c I, Jl-"ffl:iili \\\^

pilMf |l

III- IIH>.i||||i<.|(.ric\- ll;|i| l-i,liic t

II- :ii.|".iiii,i|,.||t, ,,!• f:,il,.,| n

•I' "I'ii-i r of dcr.-ii.hi:,! I

'< lIlO IllltlCP of «)MI<'

III.' On i|„.

Uy.w- 111' III li

niMiifi llic |..,\vcr to rciiiovo tl

'IH' IKIIK llicrctoi'c,

ic scrv-

u\
(li.'l

f I IC I

uliciv lliriv is iHlci|iiiiI,. |,i-,,or iIkiI li
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the other hinnl, in th<> ahscncr of cvidonno tliat he jxissfssod and
kiiowlolp', tho uia.-iU.'r is, un a iiiallor ol law, ikt'iiicU tu bo free Iron

culimbiliiy.'

in tlio "w Icctidii" of tlip ii('f;lif;i'nt nn-
ployte. ()'((/• V. I.ii.s Aiii/i Ir.i Cmvo/.
KUilric H. Co. (iH'.iri) lo.s (al. 12!l. 41

i'lir. 2i. A ili'ii-iiin uliiili i< •i|>|iii4cm|

to tlii>-c iiiitlioiitii'i i* Tt.riin iC \. (I. /,'.

'(I. V, 't'liliiiiiu
I

Is'.l.")! 10 Tex. ( iv. A|i|>.

4:)4. :il S. W. .i.l.l. w!i(T(> il w.is licl.l,

fur iTii-Din wliiili iuc Mot lAphiiiii'ii in

the npinioii. tl'.it tlic i: i> fiot \\\.\\ a,

riiilrojid coinpniiy kno.n tlwit it- «<Tv-
uiit.i arc ll('i;liy»Mit iiiiJ faidi-is will not
ri'iiiliT it liatili- to one for injiiri « in-

lliilcd on nnollirr by sncli iii';,'li'.c'nrp.

'ilii-i ri'linff it (irlainly wro'i^', iiilcss

tlic roiirt intciiiird to ninki- n ('(•linn-

lion N'tuiri) liiiliiliia! iinil isolated acts
S.-(. SS IHt, IMS, aillr.

I'l iiiisiiliiiiiiit Cu. (IS!>21
•2."> All. I'o; K<iislijne

A(» Iji ri;/ ( I •'SO I !((i I'a.

I V. l.iliiiih Viilliif ('mil

of 111 '_'lii;iMii'

' !!-, V.

1.V2 Ta. 3S,

Itliihir I -11 V

L'lli;' Miilh,,,

Ci). (ISIM) Kil I'ii. 270. 2H All. I0S7 (a
fax' inidiT tlio niiiiinji law of l'cnn-*yl-

vaiiini; l.u\il\iillr «t V. A", f'o. v. Hilh)
(ismi 11 ('. C. A. 2i:o. 24 r. S. App.
Io:t. (i;j K.'d. 407 : f hm.h /•. /,'. c. v.

Millil.ri, (1S71) S Kan. l!47
; dnhrslon.

II. •(• N. .1. ff. Co. V. lahrr (ISS.-i) OH
'IVx. :i44 (IHS!)) 77 'J'.'X. I.->.1, 8 S. \V.

04: Cnnriiil v. Gxiii (IHli.^.) 10!) AI:i.

I;i0. lit So. OS: .S7. /.oKix I'Kxa lliirl;

ft,. V. I\,ii!/,„i (ISOJ) .)7 111. App. 040;
II II Ifman v. ('Iiiriiiju. K. I. t(- /'. /f. Co.
(ISS;!i 7s .\Io. .')0: »''ill v. Ihlninin: /,.

.( \r. /.'. Co. (IS.SO) 54 Hun. 4.-)4. 7 X.
Y. Snpp. 700; l)i/niirt v. Kiiiisas Cilil.

It. S. .(• .If. It. Co. (1S!IS> |4.-) Mo. H.-i.

40 S. W. 7.">l ; SIciiiiH v. Stiii FraiirLiro

<t v. /'. tf. Co. (l.SO.i) loo Cal. .-..-i4. ^.l

I'ar. 10.'>; /.if v. Ihlrnit Itiiihir it /;oH
^Y<l|^.n (lS7(i) 02 Mo. 5(;,->; Multlirirs

V. «»?( (1807; (ill.) 47 I'm: 773;
Mmiihii V. Ilinilir.i (1808) 1 IVnii.

(Di'D'i.'iO. 40 Atl. 187: (flhiiilr v. /,f-

fi/./ft V(//;.7 C(mf Co. (1804) 101 Pii.

27;'!. 28 .\tl. 1088; Kiiiilit v. //«/(

(1800) 8 C(do. Ajip. 0.!, 44 Vm: 781;
Cirir V. .S7. I.iiiiis. I\. if v. »". ff. Co.

(1884) 20 Kcd. 87; lloiinnl v. /,o»i'i

ri7/r. /•,'. lO .S7. /.. I{. Co. ( ISS.'i) 100 Ind.

401 : iMlr Sliiirr d M . S. It. Co. v. .S7((-

;,<(A- (1880) 108 Ind. 1. S N. K. O.'iO;

Ciiiriiiiinli, II. cf /. U. I'd. v. MnihUn
(1S0:t) l.'i4 Tnd. 402. ?A \. K. 227;

SIlllCH Itiilliiui Kliivl- f'll. V.

(ISSO) 110 111. 101), -, \. ]:. 02;
V. C. ir. Il.i,l.-.,s l.---;^,l„'r Co.

l)i Miiiii. 44^, 1)7 N. W. ujS;

lllitril

Sill nil

Miiiii.U V. nniiiiihnJ d fit. J. It. C,
I I SSI

I 8:i .Mo. !).">; .S7. /.OHI.S. .1. J r. II

It. ru. V. Co.7;.i/i (ISOl) 40 HI. Ap|.

220; Itnii- V. hdii-iiis l: i; Co. (I87l!
S K.iii. 042; l.iiiihr v. lio/roMrn/r/iii It.

I'll.
( IS7;i| ti2 .\l.-, 407, II! Am. I!. |..

102; /.'/.(/,, V. .If./i»,' f. It. I'll. (187:ii

70 .\l.'. 00, 35 Am. I{ip. 207; ndscr v.

I'l iiiisi/lniiiiii Cii. (ISOUi l."i2 I'a. ;ts. :,!:i

.\tl. 175; HiiKl Ti'iiiiisKir, \'. de II. I!.

I'll. V. Viirlin (1883) 12 Ta'ii, 40. A
complaint i* dcninrralilp which incrily

ii1Icl:('>> that it wii* the inii dcr'n duty to

employ careful and skilful servants,

and I hat lip failed to select those l!i:it

weic coniiictent. A want of cnie
diliiri'mi' ii' the M'lcition sliould n -n

Iw charjfed. Muss v. I'nri/ic It. I'n.

(1872) 40 Mo. 107, 8 Am. Uep. 120. .\

special verdict whiih iIik'S not flml. :i<

facts, that the dclinipient servant « h
incdMipetent, and that the master ki;c«

of his incompcleiicy, will not suppoil u

judgment for the plaintiff. h'riiiiKiilli'

ii T. II. R. Co. V. 'Jnhill (1895) 143 In.l.

40, 41 N. E. 700, 42 N. K. 3.V2. An in-

struction is erroneous by which tin'

master's liability for the lU'nligcncc nf

a ct)-crvant is made to hin^e upon liis

coinpelency alone. The essential ipic*

tion is whether the master u>cil oili-

nary care to procure a competent |.
•

son." Tdirinit v. Wrhh (IS.'iO) 18 ( i;

707. 2.". I.. .1. r. P. X. S. 201. A .l.pi-.'

in a charge, that the law impoM'- i!i.'

duty "to employ reasonably skilful aiil

<ompetent employees," is a misilini-

tion, ludess it is qualified in anolhir
(lart by the instruction that the itiom-

]Klency of a servant is not a j;rnuii4 cf

liability iinlc-s it is known, actually nr

constructivclv. to the master. /.»-i'i«

V. i:iii,iii (I'SOO) 108 : ich. 041. (ill X.

\V. 51)0. In laying down the l:iw 'f :i

case with a view to a new trial, it i-

imprnpcr to proceed upon the liyi'olli-

€'sis that the ])hiintilT was eiiipN'M 1

as an inevpi-rienced man, unless th.u'

is some evidence that the einpl 'mt
knew the servant to be incxpci !• mh' 1.

.Maiirs V. I'liiriii/o. It. I. if /'. A' ''".

(1884) 03 lowai .-)02, 14 X. W. 340. 10

X. W. 080 (correctinfj. in this ri-iiul.

the opinion in the first heariiiL' "' tin'

case, 'i'he [ilaintiir was r. mitior. Imt

onlv a Uttlc under twenty-unc vi.ns uf

at;eK
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In tliis instnicc, ns in tlio ciis*- of llio otluT insiriniKi.tMliil.-i ..f an
cniplovrr's bii.sincss, iIm" kn.iwlo.lp- ,.r i-ii.,rinir, nt,-i]ipl:it..| l.v tlic

law coniiotos tho situation in wiiidi h, nld m cmilil not. I,v ilic

oxm-ist' of (iiio cait", iiavo asccrtainc.j il„- mi..., 's iinlitn. -•..' S.n-
I'lnii.tiT X., ante. TIu« ciucstioii \vii.tli<T tiic nia.stcr kn.w or .,i.m|i( to
iiavo ivnowti of till- Hfi-vai t'8 ii n|i(t«Mi<-y is piiinafilv one Im- tho
jury." It is obvious tliat the rcsiMnisiliilitics v !,h h nrisc ,,iit of the
Hupioynicntof a rational livin;,' civatniv as an in. In-trial agon.'v must
in some resiK'cts b<; cssiMitiaiJy ilillVivnt from ilm-o which aif(-h.l tiic

use of an inorganic instrnmcntality, or of an animal wliidi, for ju-
ridical purposes, is rrganlod as a mere chattol, dovoid n{ nasoninj,'
capacity. This difTcivnce is rcfkn'tcd in the natnro of tho nuistcr's
ohiigations with roi;ard to ascertaining tho (jnalitications of ids serv-
ants, both at the time they are hire.l and while they nro at work.

194. Duty to inquire into the fitneu of a servant at the time he is

hired.— fSoe also § ISO, r»»(^'.)—Although an einpln,,.r is, to a greai
extent, entith'd to act niw)n the assumption tliatinsiiumeiit.alilies pur-
chased from persons whose butine-s it is to manufa.'ttire them are in
a sound condition when they are first put in use (see § l.").'!, an(r), he
clearly would not be justified in a.'tin;.' n|M,ii iho assumption that a
servant who seeks a ]H)siti<»n is quaiitied for it. It is th«Mvfore well
established that, where the service in which the servant is to U' em-
ployed is such as to endanger the lives and [lersoiis of coemplovees,

n'S-i"'!'^' ,^- ' -^ '' " ''" " ^'""''' "'"I'"''- 'l"«' '"<• «"- iw.'.l i„ 1,1,0 s,.I,.o-

V ,'i,
'!','''"" "* '''iii>'i-'>„ V. .V,»- lion of thiit sciv^oit. Sir, rill v. Hval-

519, 28 N. \. Sii|.(). 8!IS; /•;„,/ y./oi.w- " l',„i,ls v. .I/,,/,r ( l!lilll) ss 111 Vni.
nrr, \. if (I. ^ „. V. diirlrii (1SS.,| IJ Kiii; i;,liiiiirl i:i,rl,ir Shnl /,'. r„ v

•«( C. It. Co. rtlirx (I'.MMI) SS III. .\|>|i. ll:i; s,olt
\m. lipp. 2!I7; V. I lah C'l.iiso/. Mhi. ,( \lill. („. (1S!I!I|

V f'o. IlilOl) l.-.t; IS flail. 4Sii, .-,(! l'„c. ;!i).-.; II iiiilsinq.r
An iMlc;;alioii v. Trulrr (lS!i7i Isl I'.i. 4;I7. ,17 All.

.1 the (lcliii(|uciit ,"i74: ami the otlicr casiv^ citcil in this
.(•y i-< siistaiiic.l hv si'itinn.

pnmf that it n„>:l.t, to liave l,,...n kn.nvn. Where a ml.. „f a r.iilroa,] cnnipanv
],'J."J'°-''\.'-

'' ''•/'' ''" '' """'" "'•'f^'" 't '1"^ 'l>itv of all ..i„nlov...'s t'o
lis,,

1 IM Kan. .>S, U ,n not. error to report onii"ion-i of iliii.v, ami tjie tip>'-
sul.niit a raw to the jury on the theory lifjent acts of tli.. ciilpal'.le servant to.il^
that the pla.ntur is entitled to reeover plaee on the train on wlii.l, the plain-
If the ne;; ijrent servant svas in<-onipe- tiff was woikinj,. it is more reas,'„al.le
<nt ami the defendant on^ht to have to siipp.i-e Ihev were done in hi- i.re-Miown of l„s ineoiiipel..me. Hills v. enee, or ni.der'his ohservation. tlian to'/m.o," 'f C. y. A*. Co. (ISH.-.) .-i.-. Mie.h. imply kiiowledire on the jmrt of the
"•

-,'•
^^^'- *'"''*• I* "" '''•"'• t" 'lii<''t "ompany; ami if he kmw of and failed

a xenliet for the defendant upon a find- to report the ail.s of n."'li.'eii(e the
"<S Uy the jnry that the fellow servant natural inference is that h," inl.nded to
«lio,e nejili^ence ean.sed the injniT was assume the additional ri-k CimrnMt
i"'M,„petent. but that this ineompet.eney v. .V.-,r Yaik <\ .{• //. /,• /.'. Co (1805)
«^>- iiot known to the defendant, .S.ieh 1-13 X. V. 400, 40 X. El
ii unding leaves open the question

!>«, 40; L
(1H79) 70
.'/"// V. II,,' •

Ind. 4110. ti N'

that the ms
«Tvaiit'» inn

. 1
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ilif iiiiistcr, U'fi.i'c ciiifiifjiiifr siicii MTViiiil, i«. ii'.|iiii-,(l to iiiiikc ri'ii-.||

iililf ill^<•^li;llt,i^|| ini,, his i-liiirui-lrr, fkill, iiihI liiil.il> cf liCc' An
••\«-«'|.liHii tu ilii., nili' i. iiilmiii.il wli.n' tlir «. rk i> ..1' „ >iiii|,i,. kin.!,

wliicli iiiiMii ( fiiir iiii.liiM,.|„.,. .,,,,1 |-,.(|ni>iic |)li,\«ii';il nliilitv i

i^>iii|M'l('iii Id |i.r|i.nii.-' 'I'liis iiivc^iiji^iiii.ii iMi^.l ii<i| mcc^^ai :'>
,i

siiiiif ilu> i'uriii 1)1' (|ii(-ii.ihiii;:' iiii ii|.|iliiMiii |',,r work ;is in Iii> c...,!!,

Ii'iicv. An iiiii«-i..ii lo i|.. ilii.4 !« .i.MliM,.,,, ,i_^ „liiti llinv in i: .

U'tfir wipiircc ii) iiit'oi'iiiMlinii .,1 liaiiil, iiikI <Miiiii,t l.i- iiii|iiiti'<l ns <,

luiblr wlicrc iiilnniiiiiiuii i.s ,(,iim|,i tv,,,,, il„. a;>|ilii;iiii'- I'nniicr . i.:

j)I<._v<T.'' On III,' uiIki- liiiii.i, ili<- rMi|>lcivr.|"s (liiiv is I'lillv iliM'hai-i !

it In- iiiako canl'iil iii,|iiirv iiilo ilic IialiiN ami i'c.iii|i<tcii' y n( ihc mm u

(•iii|>lu\, i|. ami ii| -iii-li iii.|iiirv liflicvcs, aii<l lias ^ I ica^un i,,

lH'lic\c. ilit'iii snUi- ami (•(iiM|N.|<'iir ami carut'iil.'*

An ciiiiiluvcr is alsn U iiml to iiistiiiilc atliniiati inquiries in >.r

<!tT to iisc-crlaiit llic iiiialiiiraiions <<( a s» rvant wliom lie traii>l'i r,

to u more rc>|ioii.-il,l,. iM.>iiioii, for vvliicli s|«'cia! (iiialili«-ali..iis aiv

'Wtstirn Sliiiir f„, v. Wh.ihii ' (lirr v. l.ns A ii.ith.i ('ni,'<„l //.,/,
(IH!(4| l.-.J III. 4:». as X K. Jll: S. H. ru. ||S!I.->| lOsCiil. |L".I, 41 I'.i,.

•
;*. l/'0/,i \. Ihl„n-n, .( //. /«;„,</ i;,. If is loiiiiu'ti'iit to -.liuw uiiiil tlii' ^, r,
(iNHlii III N. ^. 4!i.-i: \ I, ./„//, ,( H'. /,'. aiifn |>n'\loii-i ivimd wiih oIIht .•

,i

Iji. V. \,i,l.ols |l,S!l.-)i 111 \;,. Mia. :>| s. |i|.nns Im» Ih.ii. as it i foi lli,. ini.

1117/ (IsiiTi L'.s lihl. us. !ij Am. !».•... Inivf Imtii kimwii to th • iMii^l.r. ii '

2H2: MiiliiiiHii ,( /'. n. („, V. \\,itlir liail iniiJo |iro|Nr iiMiiinv. Hiii't,,,.,

( ISTJl 4.S Alii. 4.-.il: Th, An.rrs
t iHll'.l) .( n. I{. Co. V. (•mil, ( l«!i:>| IM ( f \

34 ('. ('. A. .".."is. !ia K,.(i. -Mil. i;,.v..i-iiiK jaa. ai i. s. Api.. I'la, li,-. Kcl. !i.-i.>

(ISilS) 87 Kc.l. .•)(!.".; .\/,/:,„,/„„ V. i;i r- ' .1/<-s.s v. /'». ./;. /,'. (•„. (ISTl'i I'l

iiiiiidd I,. Ik.-. (•„. ihllllli 78 .\liim. ..114. .\lo. I(i7, H .\iii. INp. Ii'li. Sn^ hxh;,,,
81 \. \V. MH: //„v,,- V. Srhr„r,lrr .flf//. Co. v. .\l ilh,,ii, ( |M,SJ ) 87 lii.l ^7
(IS'iOi Kia III. 4.-.:i. 4.-. .V. K. JHS. III,. Il.i'llli.ion- .1 O. ff. fV v. //,„(/„„„,'
ri(.(liiiii ,if LJc'viiipli polc^ is .li.| 1111,1 to (isilll) l!l ('. ('. .\. (12a. 4a I'. S Vi.ii

U. Hoik uhi-li n(|iiir,.s spisiiil skill, lia. 73 I'Vd. Ii:!4 : / ,'„, x v. SJi.,.]
ami tliiii.fiui. f.ills wliliin tlii' si-..;.,. ,if ilSiiai 73 lliiii. ."i4li. 'Ii .\" \ s. ,,,,

tlii- piiniinl,.. l-oxlal I,!,,,. C„l,l, Co. ISl. A iiiast.r ,.\..|,is,.,l ilao nn- in

vv
'.'"",''' """"= '''"^- '''• M'l'.t •"'" S- til,. <.ni|,l.i.Mii,.|,l „f ,1 lMak..|iian ,ii ^

"'."-• iiiiiK' uliir,. till- iiiai-liitii.i V iis.il »;i,
'7'i//i,» V. Virhiiim, C. It. Co. (I«!iai Miiiipl,. .,11,1 lasilv iiiaiia.',.(i. uli,.|r 1.,-

US Midi. -ZM. .-.7 .N. \V. llli (loaliii^r f,,^. Iiiii,,^,. i,,, •„|,„|,. iiiliiii, i,,. „f .,11,.

tics on a haiiil nir). |.oiii|.,.|,iil lo jml;.',. of fh,. a|i|.li.mis
Whcllicr III,. iiia-t,r at ill,, tiiii,. of ,.n- ,..\|M.rit.|i,-,. ami aliililv. an, I. fui'lur.

(;ii<.'iiif.' th,. siiva'it. oi- aftiiManU. oii<rlil hail liim iiislniit,.,! anil vval.l:,..! Ii\ tli..

to liavp ini|iiii,il wli.iliir li,. was iimi- ,.|ij>in(i.r for a liin,. alli.r li,. <niiiiiiiii.i I

IM'trnt or nol. or shoiil,! Iia\(. taUi.|i no- work. Wiill.oiiihi v. /•-;,.,/,,, ,t (;. c.,,,

li,.,., iiiidir all 111,, ta.is. ,,f t.h,. |,i,,l,al,il- .v,,/. .1/i„,.>,- (Is'isi ll.'i .Midi. IL'II. I! 1..

it.v tliat li,. wa.s not. miiliiii;; l.,.j,|,_r saiil 1!. .\. a:i. 73 N. W. ,S<l.-i. || i, n,,i ih..

on til). siilij,.,t l.v ,illiir ii.irlv. is a ,|iies ,|iit.\ of tl ia-l,.r to ascrrlain il..

lion for the jiir\. 1/,,,/ v. N,)ii//i qiialilin'tioii- of a -,.rvant "as a fi.i.'
(l.s:':i) !»2 (ia. 9.".. Is .s;. K. 3S0: lnii,i for llii. iiii|.o.ii Ion of smli an oi,li-.iti..ii

V. It'iokli,,! II, mills I!. Co. 1 I'.HII I
.-,!! wonlil Ik. laMl.iiiioiinl In a r,.i|r,i;.nMil

App. Div, !i."). till .\. ^. Siipp. SO (.s,.rv- that his i|iiiilili • iljoiis sli,,iil,l l„. ,,11^

nut hail iiiaih' no slalniiinl. to ,l,.fi.|iil. raiil,.,!. Illinois i\ /,'. (•„. v. J7i,;/.— /

ani's oHiiirs a- lo hi- (hfiTiiv,. fMsi^rhl, ilsul) 4j HI. Api). 127.
iiiiil tlip i.iiil,.|i,-,. gfiiirallj wtiit to show
ills cuui^jclcucy )

.



I IKS] EMI'LOVMKXT OF SKUVANTS. 4U
'I-'man.lr.], „nV... tl... s,.n,.i.t lu.. :.iv,... inuui of iiis caimcilv in s.mie
biiiiiliii' |ni>iiii,ri.'

195. Duty of tl.L master to keep himself informed ai to the fltneii of
a lervant already .„ h.s employment.- Tl„. ,.„„„.,,,„.,„.,, .,, ,,„, ,„„,,.
I I •iill'i r.

tin- Wnrk uf llll

I..I

I

-lllMII-t||> III Wllicll ill,. ||,;|>I

miiiiili hriii^s mill .,(' iilli

<!• It iitili/iiiir

|Mi:lllc< s 111-,, still iiimc
'I.'''" '" "'"" "" '">"' ' i-i'ltT III. .liiii.N will, ,.. u.ml I., k
llllllH'lt illCl.llilfil JH 111 ill

TLit ll

tiiif

in is IiiiiiihI |i, ,|,, ll II., Wn
IV Mi|H'r\ i-i. n jiinl n|icniii(ii(lriii-i',

i.-, ui

C. 11

l'i>i«

•I 'vjiMi" .il'icr iliiir (iii|il.,viii(iit.

I"'"!'-
ii. ll «'iii 111' ii iii|>li«lii'i| l>v

f.-n|l.|llCt 1... ,-.| |||„,„ Ih,. |,||V-i,.;,l hiw IIkM

11 ..•III, .1.' I

i'iill..|illltlv I "•iiiliiiL' fu ilcti rinriiitc Willi mm. |

wiicrc It i.s II (|ii.>ti,,,i wlicilicr the i

llliiiir.iiii,. :i

ili'l- 11" iili:

>iil, the ni|<-

i|iiiiiiic<'s iin'

Mill .4 lllltltlir Oil ll

H'lllS li.ivc 1

Hitler .lioiiM liiivc kii.iwii iif

xy III (•iis(.s

11 HCfV-

)l'<'ll (. l|ll\,.||

iMiiv lie prc-iii I tn cmt

CHiitiMrv, \\li,.|i .Miiiiililc tiiii! niiii|.,.|,.|it |„.i>-

pH'd clMiiirtcr iiiHJ |,r,,|H.|. <iiiiiliH,.iiti,,iis

Miiiiptidii until ii(,iii.(. ,,{ a ,.)

imic. iiikI tin. iiiii.-tcr nmv niv uu that |)rc

iiiii4jc

ill- d r. II. It. Cu. V. I

/1"*>*H) 11.-. Iihl. 4.-,ii, 17 \. 1,; |„|

liiiiluii nf ;li(. till,,. ,,f ()„, ,.,,111,

tir.

••'lint, ill (.(MiiiiH'iili IV' IIJMIII ill-M.,|.

-Il|>|iu.,.,l'

Ailriic,.. whi.li Has li..ii| l,.'"jii,|,fv /

Mill,'Ultlll ,1it /. A'

•n i< nut ;.'ii()il.

III.Ill, .III-, nil iii,,ri. Ijiaii ••!

IK' jiirv in liihlin,' thf dffiii.l
iIm

il liiiil

I'Im'iI liiilil,.

I IN7'.'| -IS Mx. 4.-,ii.

r„. V. ll,

ic nfj.'ljjr,.iii.,. ,,f ,1 ,.,,n,|ii,i,,|. „||,

llhih. 1/ ,(///. «'. /,', f'„. I |S7!I|

pi >U^ Hillidiit 111,

niiiiiiiilinn, siiiil:

l»iiil llmt .Sii

•ll -ll.MlM I

[III,

II' ii»iml cv A'. 1

II M,.. nil. :i.-> Am. I[,.|.. •>'.r,

»• i','iii,.|ii- Mill,
hnl;

i 'III II I', /,'

I is;
M!

••I J .\li

fiiiinii t\

->lll:

V. until ll (IHSI

xrvcl III,. i„i,i|,i,ny ill lir.ik

"ii.lii.l.,1
I

li,i,l 4(1 Mi,.||. 17('i. I, \. \V. 'i>|:i: /.„/,

l{Mil, III,. Ill Iv lu.fiil,. I

III until ,f I/, .s'. /,'. f

Sh,
V. Shiiml,- i ISHUi 1-J,1

ii"ii!,.|it. 1111,1 'wliij,. ll

"• iinfiirl.iiiiat,. Imj. ;.>|ii. j,( \ |.;.';.ii; |'„ ,
1' 'I'lvi,^. n. Imik

iMiin m ii„t t„ l„. ,|i,|,.j,;,|.,|,.,| in ,|

iiiimii^' liis i<)iii|>,.|,.|i,y to il

iiinrc r,.s|ionsili|,. mi-itinn of

•tiT- lllfcllililll'.

( IS74I
Ihi

S. V.

till

it. ,1

Ik'cii

H's not fi.llov/. wit limit

iiliii'li

'IP , -llll I"',.

Ml|il :lill,.,| „f til,, full

lilllilll V
!t. tlip

mill

lint if. nfiiT
nmij.

Ill' «
nil

jiriipor |ii'

11 riilll|H'ti'lit

li'nt lirakriii;

ill uii I'lliiiriii, iinij

IT. tllllt 11 lllllv. lli- lliiliits 1

ill' \vi

lIMil

lill'll

aU
in, luiil tit for

I I'miipiti'iil to till.

OMlpi

iin n Willi train,
in I l.sii. iiDte 4, <i

pi'iiiiiiiliiiii. that
ir;.'r of t.i

il iiii~iif|. In iiii.t liiiii any I

rill plin I'll fur mirli

"<"liii' "lirli tliat it

'ii^'iT in
iiipmily. till, (iinipany' are liniiiiil

tl

' lliiiti

lilt:

mrr ,f O, If. Co. V.

filocs siK'li i,'a»iitiiili|

ns,',.|tiiiiiiiii,' Hlial tl

'iiu'li l.lii'ir propiT
mill ilili

oilic

.'oiiit' in

'lSII(i) III (• (• .\ ,;2..( 4.3 I

ilriitlliiiiir is ,.|||p|iiy|.|| till

IV man is. af'iT lip

.S. .\|.p. oiiiriiial ,.|iipl,iviii,.|ii.

mill I M in his
tio fl.llltin -i i.-,.i ."1 » ,. ,

'' -""" <'>iipiiiviiii'ii
.

'i-sn 7:i liiii -'lii •iM ,„ i. I,",'"
'""' "."'" '"'-"^

•
'""> '«• l"'-i.iiii'.l

/ f ff rn IS I, iV, \7"";7,' /""'• ;"''• •»• l'^" xoli,-,. nf „ rhamro. or

ii;,%Vr"--"'"''-' "-=

;

,i:r,i ;:ri,r';:;;:;:„,.,M;s:
:- %--' ;;; ;.„--*,:

;;;;;,;::;:.,:':,;;'?;"; 'r,""'-,
" -'"' "" ,

'y »' •'''>'>t- ';"i".',r;

i't' 1



Hi WAsjKii A^^)^^:l;\.\^^. [lllAP. till

Whoro thf mnnfrr rpccivtm i<ix-ci|!(« iriforiiiati.m with ropird to |iriii'

til-OS (If iialiiiM wliiili iiMlirato that tin- M-rvaiu imulit no Imi^'or to 1..

ri'taiiii'il it) tin' cini.Ii.viiunt, tin'M- is t.r.liii.irilv ii<» i,|ilijr,it;,,|i i^i t|i,

<liafK.' iiiiii witliuiit jiii iiiv«^ii-,'aiiuii into ilic diarps, unless flu- n.

• ilicatiiin i^* m'ii.ni|>ani«ii liv mu<-Ii o\ IcIi'ih'c an icavcj* no lioiilit of tli<

Initli 4.t' Midi (•liiirp>. A niic ilnit noiilil rii|iiir(i llic iiiii,-.lcp to «li-

clinrp' a f^'ivunt, (micI'iiI iin<i roiii|H i..|it wlicii ciiiiilovi'd, wiliioiif in

vcsiipitii.n, ii|» ti a cliMrp" of i-;irol.-.«ii(ws. is vcrv [iro|HTly di'fliir. .|

to U- a liar>ii one, wliifii uuiiM ofi.n r, ,ult in grc,' injn^iicf to rm
pjoJi.C!*.''

liii;
D. Ciu« rMsr\N(F..-4 hi-m.m.vo itov thf: qi-kstiuv of imi >tA?<Ti u's

KNuVVl.KDi.l-; Ol' Till. SI-.KVA.N I'.S I.Ncu.l* I'l. I 1M !;.

196. Incompetence of lervant.— Tim priiK-ipl.' rxpliiitn ,1 in tlic |.i.

•voiiiiiitc till' ill frinl;!!!! fiiiMi tli(. (|,.,i;.'o ril:iiii-< liini in lii- scivi.!-. W ImHhi I
,.

of iH'.^li.^riiiv. Tliiy iiiiijlil r<'<|iiii<' |M- |Mil..iiii, il.i, ,|iit_v i« a .|m-l.i..ii foi t',-
nihil, .ll ill\r>(i..':|li,,IM. .11- nil fill, ..lit. |lll\ 1 ,1 |M -. ll|Mni, \l ull i, 1,111 ('. It I-
.lil.ciivc «,v-lciii. Tli.-v »,i,. Ill jii.ily V. »,,//„,/ (isisli III Mirli. 171I. 11 \ \\
lc« iiiN>|it iiiiv ml,., mill iiili.'lit. ii,l,.|,i ,.ii,. -.M.). If 11 niilmnil l.iiiki'iiiiiii lin, ;i,i,i
wlii.h wi.iil.l [ira.ti.-.illj- mnk." tlir .Ic- .illv Imtii ;.'iiili v i.f rc'p.iilcil iicl- i,f 11,

tViidiiiil. II yiiiii.iiildr ol' III,, ,,iiiv,iii, .< Iiu,n,',., the f.iVt lli.it li,' i^. M,,l 11, •i-

,il cvcrv •
•

it ,if it-i U.. 1,

Im^i'II nfiiii'.j to 110 niitlinrity fur «ii>-li ,ill

11 (li)itiiiic, mill it wiiiilil III, 'iMiitilfi-tlv ill

iinjii-l to iiilopt it," Till

III «|)iiirn- iii-liiiii|,s c.illiil til

rntiiiii of tlip oiliiiT^ (if lli(> mill
•II ill V nl

that rca- fo iM-|Hr(liin of lliai'll

mil lii'll fmni liilillilv fur an iiijii

icvc the roiii|i.iti

'TV or iiii|ili'iii('iili ari' imt a|iiilii ulil., to
tllP I'll-,!' o'
I illll)H'tl>llt

~(i\.iiit ri',<iiltiii;.' fmiii till

iiiiv to 11 I'll!,

111-li //,/l-i/ V, \, y-rk ('. .f ;/

if an .iiiploycc. ami -ilil: -If A' /,', «•„. ||!ii||) ij | ,\|,|, |)iv. il 71
' •

'

ciniilii.Vi il. iililitinniil N, 'N. .Sii|i|i, 7:11, lioMin;; lliiil it

( xpfi I.Mi'i. »iiiili| iialiii.illv rciiiliT liiin iliilvotlll
anil while lii- Imliit

11' Clilllpiui^ ^ (illiirf, ll|iii|l

•< niiirlit iii^' nmillril, nut iiutiIv t i n<|iiirr 111
(•liaiii;., for tlic wotw. tli.ie is no sii h the tiiill. of flic comiiliiint nnnlc l.ut
ilcpriiMty 111 liiinuin nal.iirc a* in Imv also as to wln.tli.M- the ilclimiiirnt « ,,
O'lpiiiv, spnial viL'iliinic on the part ai(ii>.loiiii,il to pcrfoni
f tl,c cniploycr to prevent it

(liitii

pient

'\\l til

tlir (iileiiilnnt

e material diiii.'p n^aln«t liiil il

way he kIioiiIiI, In i-nother rasp ii.

iwn in n <:li;ir;.'e to the jury 111

till' neyli;:(iiie ami oarel
(n;.'ineer. it eareles,lv ami

tt.'i-* tliat, with niiiire of if the master ciiiitiniie,) the einpliiic 01 11 iiie iiia^ier ciiiitiniie,) the einplinn' in

••of an hi- -ervice after reeeivini; notiiT (if ih,
-li-'( iill.v nnfiliii--*, he iIikm ko at his own ri-k,

relaineil him in its serviep, the court not.H ith-tanilinj; t!ie faet that he I'liy
•Tlie jury fminl that the appel- have iiiaile im|iiiiy anil deeiilcl tlit

ill:

hint had know leil;:e of llie -areless ha! Il «erv,int was not. nei,'lii.'eiit

its of I'm,
I

lief.iie the liny oil wliieli ihc eoiiiiietiiit, lie is lHiiiii,ri,v the f,,t
iiiinry oeeiirreil. lint this i|

thiiri/e lis to -ay, as a mat.ti r

tliat if nei,'lii.'('iitly retalnel Im,
-erviee after such kiio« leilire.'

lit a-l- halrver it mav In /I'l

I/, (f SI. /'. /,'. To, (ISsl )

f'/in

MeC

cf M. S. It.

8 Keil. .">»4. lint this state
l.iil.c too hroail. I'laiiilv. tlii'ic ojin ' li

'•<). V. Shiimlc (IHSll) adility iiniler siieli eiriiiiii-tain e- if ilii

l-'H Iml. 'JMt. 'J3 \, K. '.'in, .Ml that
tl

atli-tiiin is ilir li'il t

iiapiliy was farefullv eoiuliKteil, nii.l a
le niiis(er_ is leipilreil to ilo when his priiileiit. man woiilil have Iiik'ii in-liiie,!

inilie.iliii^' a iliiiiiiniliim in the servant's ehiir_,

elVniei

es in (hawing tin elusion that the

iiy is to make (aiefiil aiiil fre- well finimleil.
(liieiiL iine.sligaiioii as to the f.ut, if ha

airiinst the servant uut



I I!MIJ KMI'l>>V.Mi:.\T OV .SKIiVAMS, 4tA

-:.....•. „.,«• ...I,.. ,„„., u. ,,,,,„, ,,, i,„,. ,„,„,.,,„ ,.,i,|,.,
_ ^,,,,1 ^._^^^

;-'l..u.l..nv.|(,„,„,|,.. ,„..,v I.,., „C,1 n,.Mt-H ,lil.H.,s. «,.,.,„,-
i..;:tha..,,u.|„.,..,i,.,„.i,„i,„.,i.. Tin, n,!,..i,„v.,..,, i,,,.,,j,:.;,„
'.""/l""l'f"^.t,n,„. <,,„. i, .,M.1,...,„, ,.. ,).„ „|,i,.|.. in |l,.. ,..„...,•

i,..
jun..s ...M..,| l.v in.Mi.n.... ;,,..M..|,.., i. ,.,...,,,1 l.v ,|„. j„.„,i ,•

'vv -/-../ A../.,/.,- S... ..|.,.,„<,. .„ ,„. l;. ^,,.7. Tl,:. .„h,.r i. ,|,„ ,1h,
.>l..nonv l,v uIm..|, M„. n. -..np-inM-v „f a ...,..„., is .al.ii,|,...l nuv

1h' «.u-1. ... t., w.i,-.-..„t tl„. ,..i.ii,i..„H| ...„..i,.si„„ ,|,,t tl... ,.u,M..,- I,;.;!
-".I..V .>f I... ni,.n,n,..f,.,„-v. ,.r that 1... .....itted to n.uke 8....|. iu.umv,
X' .•uiimiuii ..|i„l,.i„-,. u„iil,l liavc .liftat.'.I.*

' l.'i.llllH V. KlIIISIIH Clil, SI ./ ,1 f" II
I! r„. (|M.;i( II!) Mm. 47.1, ji s w'
li'll (iii..ini|,..t,Mcy «.ii,l I,, |„. i»,t ,.\,.|,

I'll'IMl I,,,..,. |„,„,f „f .iriili;;,.,,,,. |„ ..,11.

I'^niritf II,.. »..r\iiiiti; 7/,„„i„, y //,

,

',// I ISIMM is .Ir. ;,tii. o.| |,,j.' ^,,-
II i- .iinr 1.1 iii-iiii.t a jury tluit. »|,',.

,

11m. iii,.,Mi|i.tiii,> „( i, -,.n„,„ u ,,|,,v,.,|

;'
l'i'-iii"|'li iiM.< lliiit (I,,. ,„;,M,r

l^n.w ,.| it //„/,, V. S<,„lh,rn II f„
;i'";':s. ..,;,ss. I- :-,. „ i;',„,„;,
I'l .hiirii.. a jiir.v tliat, if a »..|ni„t ili.l
lint. iH)>,..<< I.., 111,. iihli-iuiiHalilp .jii.iliii.
'•ili"ii for Ills iliKi,.^. tlilH nf il,..lf
-li"u.(l till- iii.i,t<T tl. Iiiiv.. U.iii iii.'.li.
;."Ill. fdl- it. Illiiy 1„. (||:it all l,M.„li:il,!(.
jiMiaulii.nH «.!< tak.-n t.. a^niiaiii lij.
'"11 .K'tciiiy f,,i III,. ,,la,,.. ,111,1 iliaf ,.||,.

Ill.l'IlT WIft m.\ , It ll, .],.«< <|,.(i.iy,.,| /•„,,.

.','.','/'• '*''''"' '• A'. Co. (IS7.li 4.-I Cal.

riirip U. linwi'Mr, «niii,. initlioiit v f ,r
til,. ,l,„irino tlial, [..,„, f „f U,,. ^,.,.v',,,it,'^
militiic. iviiiliTs it ii,.,,.,,an t.i Mil.iiiit
I" I he jiirv tho ,|ii..,|i„n wli.tlu.r Hi,.
iiia-l.T \ as ii,.j;liM,,„t. sirnill v. Snil-
I''" IIS77) 1 1-. I!..|,. lie. I,. ;(H!). ,vl|,.,„
II"' iii.y hiid s|>,.,.ia||y f,„„„|. in ,, ,._,^^
Mlici,. a si.air,i|,l liail Imi-ii iin^kilfully
'"M-!iilclr,l. that 111,. ,l,.|i,i,|,„.|,t ,.„„.,»-
nut «,is iii,.„ii,,„.t,.„t. I.iit that til,. ,!,.-

f"iii.iiil was m,t iiuaio of it, am! Hi..
Iii_>l iiiiliie <liiv,t,.,| a viTilict f,,r tli,-
'l'fii"l.int. A m-w tiiiil wa, au.irili..l
"II ['»' proun,! that Hi,. ,|,„.,ii„„
«i"H"r the niastt-r had ii>,.,| ,|,„.
'

iij. Ill thf scl.H.ti.m of til,, sirvaiit
"_"1 not U.,.n 9iil,mitl,,.,| to th.. jurv
""»-•'. I!., dill not <.y|.r,.«s a .l,.,id,-d'
"P'iii"ii a- to wh(.|li..r tlic ,„n,i ..f |,r.iv
";•-' n.'.;,'Ii^',n,-o still lay ni, th,. „.n,iiii.
•'I''|- Ih.. llH0111,„.t,.,„.,. ,,f ,|„, ,|,,||||.

'!"'tt .spivaiif was shown. I'all..^ c
;

li'ld that tlip oii.m of dispioi in" nc"
ugtn.^p was transferred ly »uch cvi

<l<'ncp to tl-.P nia.tor, ado|,tiM^. ih,. theory
of ll-a^v, II., in M,n,.ln, y r„„,A
ll»"..li I.. Ir. i\ I,. |{,.,,. ....... „,a,, „,
tiic iiio.li. iir.l .iriiiiii.i.i,,,.,., ,,f ,|„. ,,„,.
plo.Mi„.|it w,.|,. niall.T, |.,,ii|i.i,|v jyiih.

' 111.. kiioHl,.,!;;.. „f III,. i,i:,,t,.r .w.r.mv
•i"».ii;.' that 11... d..|ii„|ii,.„f f,.||.,^y

-•r».iiil had -l.irtid un .iiyin,. aft.T l!i,'
|daiii|.|| , ,|,.,,.,l,.„t, who Has killnl l.y
IN ..\|,lodi„... |,.i,l .,ij:u'i-t,.,| that th..n.
W.M -Mll|,.|hl||;r u,,„|^, ,.,,1, j,_ „,,,,, iif
'','"•" '" '»• " ill< ' to Ih.. jurv on
till' ,|ii.-li..n ..f his iii,-,,iii|s.t,.|i,.,' 'ii,|.
on.< nt/ycrald nml lliiylas intinatiil
an opinion to t|,.. •..niiarv. I,iii )i,.|,|

lliat, nt all ..y.-nls, it was not pvI-
l-'K'O of ,l,.,.Ii,,.,|,.,. i„ .,,l„,.,i„^, ,,„.
'•rvaiit. Ill .Miiii,..<ota also it has U.-n
laid that pi,«,f l.lial tl,.. s.-rMint was
iiM.inipil.iit at III,. tiiiiP of his .'Miplov
iiipMi .M-ts upon th.. ,iiast..r thp l.iir.'.'.n
of . i-proyi,,;.- n..-li-,.n,v. Cr,n„l„ll
fhllnilh (1S77I •.'» .Minn. Il>7. i

ililliiiilt to «<.. hinv tlipsp d..<isions
hp l(IHl,i|,.,| Vlill, ,|,|, ;,,.,. ,.j| ,.|,|,,

pvidpiii,. which rasts iioon t,,,, ,, . ,y ,,|!

Ipiriii-' ii.,..lii;,.,i,^ thp „„„. ,„ |,r,;vin,/
.all th,. |.|..|n..|it,s iiP.-..,-arv V. i tlip psiali
ll^liiiiiiit of tl." cliaii.'p.

'

'An iiistri ,!,.. whi.h !.•, ,i..s yviih
out (pialiljp.ii: „,t npsli..,.n,P in hir
lll^' a ..ivaiit .jiiii. u l,p inf...i,.,l iii,i,.lv
fi-oiii till, fact of his in(oiii|ii.t,niy i- ..r-
roiipoii>. as thprp may hp a dpirr,... of in-
V"i"l"t';"<y wl.i.li. of it...lf. miyht
lii-tly 1... n.;.rai-,h.,l hy thp jiny ns ini
panilli- noli.v. l:„.tl Trniirsslr, V ,f
>.'. It. Co. V. (hill, I) (ISSH) 12 fVa 4r
loiiipar.. S Ill.S, infra, n.s to acts prior
to i I'.ichiit. '

' .\l,ii-,,lii, V. fit. I.miis, I. M ,J .S! n
Co. (IS7!i) 71 Mo. L'0-2. In onp ras'p it
\vas sai.l ihat. in th.. al.sonpp of PviihTuP
as to the pxi'rii..p .if m.iv care in h\~ ~^
lection, proof that a servant who had

6t i
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197. Bodily and mental qualities of the servant.— As flip iiltinint*'

iiml ossiMiti;il (|iir.Mi.,ii in cii.scs of tills tyi,<. is wiicllicr tlic s<.rvinil.,

vifwccl iis a fuiiihiiiiitiiiri nf iiiitiinil iiiul ii('<|iiirc(l (inalilics, iiad tlir

caiKicitv to |icrf'oriii liis uur!; iini|i<Tlv, (liscus>i(iiis (if the i'ffcct i.f

natural <|iialit,ics al.HK-. in iniiiariiii;;- iiuticc of llic iiiitiliic-s of a \)vr

SMii (if full a-c, ai-c iM,| likclv to Ik- fiv.iiicnt.' The coinnioii sense ,,l

tlif matter, iiowevcr, se<'iii.-. Id wanaiit the iiropoviii,,,! that, wlicii siidi

a iKTsoii, lia\ ill,:;- no ..hviuns mental (Iclcet or liodiiy weaiiiiess, oilVi-
himself for cmiiioyiiient, ilie master may prneee,! M|.on tiie assiimi.
tion tiiat lie is wiial lie in.pears to lie in these respeets, and that aiiv

iiupiiries which may he necessary, in view of the duties contemplatcil

(§ 11)1, «/(/), y, without cnlpahility, lie restricted to ascertaining:
wh(>tlier his character, dispi sition, cdiicatien, skill, and exiK'rieiice,

uri! such as to render him cx.ni| ctent for the iKisiihm soiii;ht, ('.mi

jiaro the principle aiiiilicablo to the situation dealt with in § iMi,

ante.

Minority, it ,s manifest, introduces into the ])rolilem a difleicn-

tiiitiiifr element which narro- he sco|ii. ,,f the allowahle presiiin|.-

lions to ai: extent whicii varies a mlitii; to tll(^ age of the tMupinx.,.

and the dilliciilty or danjivr of the dtuies to he ]K'rfornied. Or \h v

Imps it would 1m' III. .re correct to say that, when a [K-rson who i-

plaii.ly not .d' full aj;v is U'h\<x liirc.l, the master is not entitled tn

the iK'iietit id' any presumiilions whatever, and that the eapaciiv ..f

lK>cn in tlic soivicp l.iit two or ttirce 'f.'x. .1C,!». "IV.x.f of fads wliicli -h.,u
w.Mk-* ».is iiir.nii|M't<'iit wlicn ('Iii|iI.i\.m1 llir n.m.'xi-tcn.c ..f siu-li iiil..lli.., ,hr
ii.>.mI ii.it i>e sii|ii,|,.Mi.'nl.Ml l,v i.i.u.f ..f tlic iiliililv. or ili-i..i-ill..ti imi-^ !« m-hl, I.J
.•.mi|>;iny's kn.nvl.il^.,. .,f hi- in.niiip..- III,. ,,'aitv who iiont^ its ii,.Mcxi-t.iir,.
(.•Iiiv. tlic piVMiMiptioM tiMl t.l ,„- Th,. law .I.H.s not (.icsiini,- it l....,ni-,.
ployiT liiiil ,l..n(. Ins iluly lu'iii;.' "v.t Hi.' |M'r.^i.ii wlio-c .|iialiti..s mav li.' lli-
ciii.c l.y pr.).if llial. tli.. scivaiil was In- siilpj.,1 of invest lira tion nmv \!o ..f ..ii..

(•.)ni|i.'l.'iil
; an.l the ^I'licial rule was or aii.it her ra.-c or ..ilor: ii<)r is a pin

lai.l .l.iwn as f.,||,,«~: Wlwic one ,-.,mi- :it lil.citv to inter it fi.ini sii..|i fart i

|ii'lciil iit till' tiiiif .)f Ills .Mi]il.,yiii.'iit, liow.'MT. this were not, Imic and il;.'

li.'.-.iiiii's iii,',irii|M.|..nt, or iii,liili....s in a nil.' nm- (hat a jiivv nii-lit iiil.T (linl
liiihit whi.-h ivn.l.Ts him iii,iiii|,..t..;( a iicis.m was an nii-niliM.' |i..|-,,ii i.,i

(liirinf; Us iii.liilirc.iiic, noli.'e .if Hi,, in l.iak..|iiaii fr.nii thi. f.i.t that h.. w i- i

(.ilii|H.|..|i.y or of th.. hahit iii,i-t I... ii,.j;i-o. then sii.-h iiif..i..n.... w..iiM h n'r
l.ronj.'lit hoiii.. t/> th.. ciiiiiiany. or lli.. in to h.. has,.,! on th.. fa.'l that, all n, t...-^
loniiM'tcncy .ir hahit niiist he so notori- are wantin;.' in iiil..|lij.'eii.n.. aliilil\ nr
Jills as to .•liai-L'e the .•.iiiiiiany with ilis|i.„i| i„„ to |i.if.iiirr fail hfiilh

'

;iii.|

knowl(.ilf.'('
:

hut. wli..|i tin- iiiconi|)|.t..n<',v salVIv th.. .liili.'s of I a!<fiii..n If ilii-
.hies not, arise after tl iii|iIoyni..|it. w..|v'tnie. the a|>|i|.|h.,. would -1 iii.l

but ..xtst...! at the tini.', [.r.i.if ..f n.itiee ehar;.'...! with knowl.'.!",. .,f lli.dr until
isn.it n...-e«sary, /.rev. M irhiiitni <'. /,'. ness. an.l. kn.iwiii" that the hrik
Co.

{
IN'.II I S7 Mieh .-174. 4!l .\. W. itil'l. .in his train were n..irroes. w.uil.l li.- li.M

'It has li(.(.n held that n.iti,-.. of a t.i lia\c v.iliiiitai il\- assniiied -ii, li ii»k-
servant.'s want of <Hiniii.t..|i.y for th.. as r..siill..,| fr.mi' siii'li iii.-.imp, i.iin.
.Iiiti..s of a hrak..|iiaii oann.il lie inf..rr.'.l 'rii.. iin.i.-.ilion of sin h a nil., w.iiilil 1«
from (he fa.t, that l.p is a n.-jrio. .lfi,v- siii.idal to the «[ip..|lee'.s <aso,"
iuuii r. Ji. Co. V. Chiislmii/t (i.SSli) 05

^H
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thiit jHT.s..n, so fur iis it (K-pcids „u Iiis iiatiinil fpiiilitics, is to be de^
I'-nilillCil ill (.iici, l,;U(i.Mll;ll' ili>liinr,. jis i,u ..l,<n (|llcstin|i, witli rof-
civiKv (/, the iiiitiiiv of ||,c \v,.ik t-. I.c .loll.., iiM.l til.. <-nniiiiai fact
lliiit iiuiiiiiliirc v.-ai-s aiv ii-iiallv anM,iiii)aiiic.l l,v iio.Iilv aii.l

]«AVors lower iliaii tlic avciai
iiii'ii tal

iiii]il Ml a II ll

^niM,. siicli jiniiciidc as tliis stviiis to

(|U<sti,,ii decided was that ti

le <'ase> cired ill S 1.^7, aiilr, in which tlio actual
le III ill! >r was or was not iiieoniiioteiit ; hut

Ihe writer has nut finind any direct aiilhoritv on tl ic jxmit.
198. Conduct of the servant prior to the accident. Tl

wheihe a .-I. :l( act

self siillieieiit ( vide

1

10 question
ui' iicfili-eiu^e can ev<'r Ix- remirded as k'iiii: of it-

•oiistnictivo notice diiM's not sc^oiii to have

seem to
Kvn directly c..iisid<.red.' Unt, on princiide, there (h.es not
e any adeipiale reason f(ir deiiyinu; that, in extreme ea.s<

I't nii"ht Ix

s, such an
tins si\i.-iiiticaiice. Comiiare § 1J7, ante (near the

lid).

According'' to nmst of the authorities, evidc
f several acts .,f

ieiice of the eominission
iicMiiovi,,.,. p,.;,,,. ^^, ,|..,, „hicl 1 can?

suit is admissihle to c-t iMisli the i naster s iici;!

d tl

vhliciice wlieiie\(T
acts Mere so lre(|uent that he w.,iild have learned of their

10 injury in

tlioso

It he liad excn
commission

servants For th

l>rojicr vii;ilaiice in su|K'rvisiiin; the conduet of his
aiiie reason, a jury is warranted in inferrinir eon-

stru.'fivo notice .,n the master's part when, several times Ix-f.-ro tk
M<vi,leiit occurred, the servant had 1h..ii in a condition which showed
lliMt he was addicted to a hahit which rendered him unfit for his du-

priiiciide is ajvpli.'d snhject to the (pialification that a
tie: 'I'll

In dnlirslnii. H ,0 .«. .1. R. r, nf L'li 'lico, oxtoiiiliiir; ovor t\;i„, ; /iwMui 1. 1 T ..-
, iM— u-iinT, I'M ('III 1 1 iter ovor two

r /„ l.f iVT
'/"' "l""i"". ./n/"- >i„„Hiit wlinv then, air p„.vi„„s a.N

Ml,., ... «/„„„/, t liMt til,. ,l,.|, „.„! niicl ,'vi,l,.,„-.. to s,.,.,H„t lli.'in. //,>A-v-,M.,.ii nils a ,-:,n'I,.,^ nian, li'Miinniiv v. Snullirn, li. Cn. (lilUI ; S C ) 3S S
';t ;'.-. M.n.,,..,.,,,.'a,t^^,,nl,lluv,'l,.'.'„ K. TJ.",. I„ a T..xas .'a>o it lias I„','n

,1 , i' iV
'^"''"'''^''' "f I"- <''^^>r- or in.',.M,,».t,.n.y of an oniplov,',. .'annot

,
" ""^ ;;•';'' !" l-nn,.,! I,v spi'.ili,' a,'(. of .an'l..-sn,.ss

, I V •
. » '•'; /';'"•"""""- •"•'^ I'^'ve. :.- a nialt.'r of fa.t. .o„„. to

\ V -" :f."- '";:-' ".-ISiM. !.>,! ,„„. II. .1- .v. I. AV To. V. I>„ris (IS!i:i)

Is'iii
"

v"' \ ;.. „ •

'""''"'"'-' * ''"^- *''v. App. 4iiS. 2:! S. \V. .-id.')

,^'!'.' HI l,,l,„„al v,.,la mnotn,!,-): p„rpo<,. of ilu.s p,„Nin^- toiowl,..!;;.. of

. |s>'i,'-iii"" '",'-. -v\"-. ''' ''"• •"'-* "I'i'-'i :"••''• /'"/"''/om'. of no ,
. vi-

' .
i

.- '/,',' ^, -.^"I'l-- T"" -U'ntial si^n,ill..an,'.. as r,.i:ar,ls tho in-"-", !,r.jli...,.Mtlv 1, an. II,, I i„ ,ar,l „•, ,.oin|«-loM,'V of th,- s,.rvanf
"".!„!N ,„.„-,..i,-\

; l,„l„ V. San,, 'A U'.,ii,l, li,„li„L' n,';.'lii;,.n,'f> of tl„-(ib'Jjj Ul Wis, XM, (U N. \V. I''.I7 (a,U- eniplovii- in failii: I) Ii'ain of an

^i'
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iiiiistcr wIk. Iins cxfivisfd duo cure in tlio eiiiployinont of n servant ninv
rcK- ii|i(iii the i)rcs\nM|iti.iii ,,( ouniiictciicy niitil lie liag notiw <.!

kiiii'.vlciii;r tn ilic ((.iilr.ii'v, iiiid altlmiiiili tli<> oniplnvco may frequent I v

iiso ap]ili;iiic( s ill ii iHo-lio,.,,! iii;iniH.r, yet. if sncli use leaves no traiv

Ix-liind it. wlii.'li i< i- tin- duly <d' llie niM>ter on inspectidu to s*:^, m.
jin >iiiii|iii(.|i nf kii.,vvl-d;:;M ,,11 jiis part ari-cs.' \(ir diKs the law go >,,

tar as tn ii,,l,| a i'.iilr, ad cTimrjiii,,!! ti, ~.\\r\i an extreiiu! of eir(Miins|N,-

ti<,n a> to ''oin],,! it, to )|,,te. at it- peril, every !a]is(> of its employees,
wiieie no iioti,-e iliciv,,t' is direcily CMiiiiminicated, and where the eir-

niiii-^laiices are ii,it -iirh as t,) allord a reas,iMMl(lc presiinii)tion tJiat lli,'

•1''''<I'''' • l"''f "f ilie eiii|,l,,yee had iM'come known to the employer.''

fn s,imo jiiii-di,-ii,,iis ir is ladd tliat the master's knowledfre iiiii-i

always l,|. e>t;il,ll.|i,.,l l,y iii,|o]iendeiit testimony." lint this (piaiiti-

eaii.iii <if the rill- i- admiitcl. that, if tiiere is evidence aliiDHlc tli;ii

tlie scr\ai.l va- a care!, "U. e\cn a sin;;le net of nenjiirenee

|ir,.]Hr t,, eoii^iilor in ivlati, ii to tiie (piestion whether the eompaiiv
had ii,.li,'i> nf hi> eliaraiic r." ('i,iii|iare § ISS, note, l'O, aiilr.

199. Act which caused the accident. — It has W'vn laid down that

the ait of ii<>i;liL!enee whii-h i.s the siiljject-matter of the action is n,,i

evid.(-iire from wiiieh a jury is warranted in tindingthat the master n-

gim-or's Ii,il,it rf inti,\ic:i(i,>M \v,\s su*- in;i>tor, tlioMj:Ii the evM,noe was sniii,-
tMiiiivl 111 llilfy V. <!,;, ,1,1, 1 ,( (,'. r. /,'. wlmt ooiillicliii".
r,,. (ISs.-,) ,3.-, Mi.-li. r.'n. 21 X. W. S7S, * UV//.<,»-.v/,i "v. Pcnkre rf (?. C,,,,...!
wlicic III,.,-.' wa- ,1 s|i,'(ial )iii,liiii.' tliat Miiifti (ISIIH) 11,1 Mitli. 0211, 41 L li

lie li;iil l„.cn iiit,,\ic,iliMl. or nniliT t'tii' ill- A. I!.'!, 73 X, \V, 81».").

tliicii,,' i,f lii|nor, tlirc,. tiiiu^s wlii^ii run- ' lliifliiian v. Chicano, R. I. d P. I!
inn?.' Ills ni'jiiif. In 'l\,i\iirs, ii v. I!,,ss r„. (ISS.'i) 78 Mo. 50 (whorp an ci,

(1 SIM)
I

.-,8 Iliiii, 4ir>, 12 \. Y. Snpp. -iiMrr liail, .several times, run his ,.n-
l.iil. I'M.hri.-,' that a servanl, was iii((,\i- uine at cxc's-ive speed, but in leiii,,!,'
calcl as ,ifi,n as two oi tiiii'c times a rural disUiets).
week f,,r a |,"ri,„l of n.'arly two _v,.:irs «()h,;i V. ,lH,/)rir.<! (1807) IfiS M;iss
liefore the a,ii,Ieiit. iliiiiiiir whieli time 2(il. 47 X. K. !tO

; Keith v. .Ycic //,n , ii

!!, Iia,l lii'eii wiirkini: for llie ,li>fi.n,l,iiit. <(• .V. Co. (Iss,",) 140 Mass. 17"., 3 N F
ami that the latlir's -.n|„.rin1,'ii,h.nt was 2.S. A ver.liet for the plainlifr'will n.i'f

nt the i,la(e of work every ,,tliiT day, Ik' set asi,le where one of f.lio plaimiir's
wa- li.'hl to make a i|iie-li,,n f,,r the juiy poservaiits ;;avc oviileiiee that the ,I.!in-
as to ihe master's kiiowie,!-,'. or m,.:ins ,|iii.nt. -eivant ha,l lieen iiitovieai, ,1 in
of kiiowl, ,I'je. of til,' servant's haliits. the m, idler's pie-enee. while en'M", a in
In f /<„/.,«,(« v. /;nV A'. (•„. (Is,'!, ;->.> liis ,!iitii>s. and ai'.it.h.^r that sn,.|r-,v
\. \. .">7'.t. evi,!ciu-c that a iM-.-li'-'eiit ant, hid lu'eii so (JMink on one ii,,,im.,!i

••ervanl li t<l hein in the Iiahit of ilriiik- as to h|. compelh-,! to li'ave his wmk .,r:,|

iiii! ihiily maiiv limes, an,! Im,! I,,,-,,,,,,, .^n li,inie. ami the siip,.rint,'ii,leiit t-ti
son;euhat di -ipale,!. an, I that he was lie,l tliat he ha,I s<.en the servant doiiik
inlovnale,! on the niL-liI of thi" a,-,i- several times, and did not -tate ilml
ilent. was held s'llUcii'iit., in <-oMiieiti(,n thi-e were n.it limes when Ihe s, .iiit

Willi teslimniiy that the ma-t,-r's r.'pre- u.-is at his work. Mrl'lirc v. . -
.//i/

seiitjitives had lieeii a,-iMi-li,med to d.iily (IS!).")) 111;! M,iss. 21(i. 3',» X. K. \i'"l.

iiiteiiniiise with him a'l.l ha,l s,.,.], liiiii ^ (!iih,Kh,„. TI . .C .V. A. }{. ( .,, v.

in diiiikinj; pl:ic,>s. ami on some oeea- Daris (IStlSl !I2 lex, 372. 48 S. \\ . .",Trt,

sioiis whi'ii he drank, ami that one of lirst appeal (1H!»3) 4 Te.>c. Civ. App.
•.h,ir, ha 1 v,';,viiH,in.!--l hii,, f„v diir;; 1(18, 23 b. W. 3UJ.
ing, to justify a verdict against tlio
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tainctl him witli kii(i\\liMli;c' of liis iiicurii|ictciicc.' Tlif icisnii wlii,],

has Ikx'11 sni>i>nsf.| t., i'lirni.-li iin a.!.(|ii;ii.. l,.,.-i~ I'-.r il,i. ,l,,.-i,iiir l;:is

already been iiiciiliniicil in iliMii-.-inj: \]tc .•ti.ci ..( sii.-li i-vi.lcu.v,

(•(.ii.si(l(.|V(l ii.s I'-n-lin.;' to csliililisli tli,. .--vv.nn:-, inc. miKi, l.^v. 'J'l,,';

criticisms iiunN' iiin^i lliiit, iva.-'iii in tlic srcii..ii nr.Tivil to (l^:i,

tinic), aro also |«'riincnl in tlii.s iila.-.-. it ^..-ins iiii|. --:ii!,. i,, ,|,.nv

iliat, tlic (i< liii(|ii< iii-y wliich can.-cd ilir injiii'v ni;i,v li.^ ,.\ Mirh a tla-

^•rant character tliat a jury mi-lit hiirlv hil'rr \\.:A llic niaM-r .-unld
not liavo failed i.. diM'iiver the servant".-, nnlirne- if iiiMp.;- iiMpiiri.--

iiad lieeii inst.iliited when lie was liired. or his \v..rk had Imcii |no|„.rly
supervised. Indeed, this asiurt. of tlie situation has he<u du'iy taken
account of in one decision.

-

200. length of the period during which the unfitness has con-
tinued.— ]Joth on ])rinei[,lo and anthoriiy it is clear that, if the serv-
ant's ineompeteney had c<,nt.iniied for -nch a hn.Liih of lime luf.re the
accident tliat a careful and dili-ent, su] ervi-j. f li,,. master's hn>i-
iiess onjiht to have limndit it to ii:;lit. he i- ci.arue.d.le wiih noiice o.'

its o.xislence.' Whelher the ])eriod in evidence is suilicieiit for this
purpose is in oacii instance a (jiiesiion of faci.-

,„'i'"".';;'.'i

'' ""''^ <'^"'" "^" -^''i- ':'"• -i'l'i-^'li'ms ,n„l (1,.. ,„..ro Inp... of ti,„o

Ihaxnnls v. /{nhnih .( .1. Air IJ„r 111,, [uvt of the 1M.>-Irr If ,; ,!,.f, ,., ,,>..

•-'';,""'
v'

,^-
/'•-"'- -^^• ' '-'-'" "" ^-:.;.ii.r,..., f!,;„i:,,!:,;' ;,:.

:'V
""' '".,-, "' "'"'•' •"•' '""''' oi S ~>'V^.v^ fur ,loii, iii. u,,|i< of -,,.1, ,

S.I. 'inir li.. .vi,l..,icc wa-. I„.l,| siif .•!i„Ki,.!,.r ;:n:l f.,v -„.|, ,, 1,.;, ll, of li,,;',,
I.ICllt lO tnUc t I,. ,.;,-,. to llu. jlirv o>l „, to ,.,,,,1.1,. tl„. ,„,-l,.,- 1,. ,ii-.,,.,., .,,,1
lie quest 11,11 of tlic ,l..f..ii,laiit,'s iiiipiil,.,! ic!iM.,lv ii. I.v r.M-o:i:,l,|,. vi..ili-,v i„

II /,,//,,/,,,• V. Ihhurnrr .( //. (•„.,.,/ » ill i,:,|,lv ,i,„i,.,.. A;u;- \u- o>,..|,| toV ,is,.i, i2>; X. V. .It. :;: X. k. u w:.! ..„„ ,i,„. i„. .....IV.i .:;! V
"

(M2 Ev.,lwur tl,,,( ;„, ,.1,.^,„,„. l.oy .„„„. ,l!l, „lll „,,|,K. «::,„. ,!„. „I„.,.
Ii;i,l l«...|i coiilinii.ill.v nK-oi,ii„.|,.|it f,,i- tiinii-1,,.,1 i,, tli,. vmiiiI to ,|,, !,i ,,„'•
MXiiionlli- IS rclfViint. ,is l.,v,i-i„..roM tlic l:,,.,:,i,.s ,l,.f,-,i iv,. ,| ,,.,„.,,, ,. ..r',,,;'
l.ia-t...-.s kM,.ul,.,l;r,. of l.is i,„.,„„,,... -a,-,. I,v „s,. ,., ..,i,,,v.i„.: -„ \vl,..„ ,1„.

v'"'^N- ^V'v ^^;'-w''-
^'""^ """" "" ""?^li;^""-"f '"„.., ^.m i., |...f,.,::;i,..

\ .y. M.K .;^ S. v.. l.s. 1,1, „„,|, i, ^,,- ^,,,,,, ^^ ^.,^ ^

-

'"'"'"';:"« y. .\,„- \u,k V.J: n. n. ^;,^.^ i,,„vs ,„ om.i.-,,... of ;, ;„ ,i,..
^ ro.

,
s!.,, M5 N V. 400, -,„ X. i.;. ..„k i,-,.if. „i,i,.i, :.„„ i„. ' , ;: ,

:

1. ^ vor.la.t l.y «l,i,l, ,1 ,-;,,l,„..„| ,.,„„. ,,„,,,,, ,„ ,.,,,„„„|,i,. ,.s„,;,i„„i,,, ,|„.
pMiiy was .|,-cl„n.,l to 1„. iii.,-Ii;;,.i,t i,i 1,.- „,.,-,,.,• |,,j,,i,, ,,, ,.,,.,,. ,1,1,. .,f|,.|, ll' III

,

'n.iin- ,1 l,i„k,.Mi,in who l,;i,l l,at.ii„ally . .,„| i,,,,,.,! f.„ sii, I, „ "l..„..t |,'„f li,,,,.
'.^

U"l.n,.,l „ ,„|,. was s,.t a-i,l,.. Ti,,. f„l- ,,, ,,-n.|,.,- ii ,v.,-o.. ,1 !. iT, .,,„,., ,.', i,!,,

l".Mnir .•Mi-.i,!., fnan ll„. „,,i,.i,„, -„,!;
i j,],,,, „„„, ,,,,,,.

; ,„,^^„ ,,|. ,.^;, ,

'

;
'I'lills ,A,.lain Ihr .i;r,,ii.„ls ii,,oii w|,i,.!, -i,,,, „f ,|,„v. ,„. ,,,,|,. v,,,. , ^„ „f :,

H' .o„d„s.o„ was l,as,.,l: -Tl,,.,,. i, I,,
, |,„ ,„.;,,.i,„ ,„ ,,. ,„„,,,|,,., ,,,,.,.. „,.

' ^"Mtrary r„l.. of law thai, char.,- » • xU i,,.- ,.,.„.,..v of ,h,. -,.,;:,,
nascr with ..on-ln.,t,v.. ,„„i,.,. „f i, f,,.,,,,..,, |y ,i:.,,i,,.,,.,l ,„„,,.,. ,i„. ,,.^

til.' n,.;^ll^r,.„t OIMIS-IOMS of ,l„1y „„ ,1,,. n„,| ,,„.,., ^ a, i, ,„ .,, -. ,,i„.,.,. „. f,„",
I'^ol, of a o^.na.it. after tl„. la,,.,, of „,a„ -.v I,,, ,,.,„,, , ,|,.. ,.or,,.,r,tioM ,„
.'•''' •o" !"•".. „n,h.r all .•hrutn-laM.-c. ha.l .!,.. ,,o„,.r to ,li.,.i,.,r..,.' hi,,, ,

„

;'" '"^'t'""' '" .„„..1vo,!r.e „o!i,v is h,,., ...,;:,,;, -i.r ,„ 1 ,„-,-,-,.,., k„„''luun,ied upon reasonable uiul just con- that No. ton hal.it ii,,llv viol.,te,l the
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201. Promise by the master to discharge the delinquent servant —
Siidi a |)r..mi.so is ,I(hmiic.1 to Ih' tiiiilimiomit to an a<liiiissio„ il.al tl,,.

8Prva.it was in.-<.ni]K.t,.,>t, am) ihat tli.' inast,.r was aware of liis i ,„
JX'ICIICV.'

202. Reputation.-, (•.„„,.,.•.- § 1!),>. „;,/,.. )-TI,o .lortrinr wl,i,.l,
•l.vlaivs tl,,. notor.Hv of a .•.•rtaii, fa.-t in tl,.. .-oininiiniiv wl„.rc ih,-
parlics hv,. to In. .oi,i|«.,,.„t ,.vi,|.n,-,. of a .lol:.|„|;,,it\ !,',„, wjo.l;:,- ,:

the tact o|H.,.at.-s l,o||, lo ti,(. aiiv ai,I,i,ii<. and .li<a(h aiil:,;:r .,f a~,iia«
tcr III ihc i\]i,. of <•:,>,. now iiii,!.-,- ,.c\icw.

On iIk'oi,,. I, an.!, i,>ii,„o„v ihal li... .:<.iiii,i,!,.„i M.,va,it l,a<l a :;r,;

eral iv|„.l,iiioi, fo,. , ,,oi,.„,.v at il,.- tiii,<. and pUu;- of ,.„,,,iov„'^,.„>
i.s a.lims>,l,|,. ,„ i,.„,|i„M. ,,, ,|i.|,|.,,v,. i|,al li„. ,„,.,sl,.r was „..-liu,n,
111 fiiipjoviiii. |,ii,i.'

' ^

On ll„. oiji,.,. hail. I, a. •.•..nil,,- t., il„. .lo.-trino a.l..!,i,.,| I,v „i..M ,,|

tli.> antl.oriii..s, il„. fa.-i i|,.„ ;, ...nant w,-,s o,,,„.,„|lv ,v|„n,..| ,,, \.

iiiitit t,.r tl„. work lo,. wi,i..l. |„. was liin.,| is. i„ it^.^lf, an ^ii.|..|«.n.l

nil.-.* f..i-I,i>„« ,,,„„,,., .,i„„ „,„l ilul „f It i.- „,oi-,. n.:,-„„.l,l,. ,0 Ml,,,,,,.,. ,Mhis ...sonants
V

ll,s w,„kw„s ,...,.r..,„,..,l M„.v xv..,.- d i„ i. ,n. , ,,

lin- .,f n,iln.,„|. „i„, UuU: if ...v , r ,u ...^ ^ '
' '

,

'^f'
" '^'^

KT:L-,;;rf:„;v:r:^£ ;;;;-,;;:.i -
;ii 'r::

'

"ii,;r:r\i;::,,;'.::''',,"'::.;;;rt;::;"t,5,l;"-; i""
'" ''

"-"'•'J, .."..- , »;„.;. r:;,:„

;

' , 'i, '; ri'r ;;,"„;:
uii.l..r s,i,.|i <.,i.,„„„iaii,...s. t,. iii,tM,ti. „..|,.i,i ,„„..v,„i n
n..«li,.n... t., this ,,..a.,„|.,a ,., uJX luZilZ^tJiXJ]:,, T'l'

''

c ..„I.KM h-M\ ;:,v,.M l„,n, l.v Its ml.... vi„la,i.,„ .,f ,|,.. ,„i,.-. „„| ;„ ,|„. ,,
pa,,, a,„l s,,,,,,,. >i,st,„,.,„.„, t., K„v,.,„ ,i„„. that t I,v,.as,..l ,li.| ,., "

l|, ,lu>.n,„l„.-t«„h r..s,H.,., t,.th.. swit,.h..s. ,,.„ ,s,„„,. r„. V 11/,, is'lt, 1a.M th,.,v was „„ ,vas.„, „. s„s,„..., ,hat. 111. 47J, .'Is N. K '.4
,,. ,| h:

',„

|.l,l.. a- .o„v,.„„.„t f,„- h„n .0 ,.l,...v as a.a's l,a,l l,al,i,s ,va, |„-,, „., Iv ,„• 1

., v„.la„. ,l„.,„. .M„,..„v..,.. i,, |,a,|. i„ „|„„,. ,,.. ,,,,, ,,..„. .,,,J„V„ V ,1, ,

111 ..f l„s .„-..,vai,t- t„ ,„ak.. |„,„„|„. 'i;,in,r v. •„,,„// ilSSi, ',
I,iq",il l,> the ,„,„|,aiiy „f a„v ,M.^I,.rl ,„ \ .),, ' '' ''

'''7'" "<•' "f. 'I'.' nih.s „„ hi.. ,„,,. ' i:„lli„„.rr ,f (>. If <„ V r., ,.an,l 110 .-.aiiplanil lia.l I,,.,,, i,i,,,|,.. |t iis!,;, ',,(• (• \
i;.,,-, -,ic s; ,

'

"•'\ ''•'-""•'';'' t" "-' <liii<- lii^ •„ 110. SI |.V,I. SI,::' ///r,„;,\. r /,' 'r
,''''

.•.n|.l.,.y..,s «Im.s,. 1,v..s ,„ij.hl 1„. ..„,I.„,- M,.nl.s.„ (Isi.l , 4.", 111. \,,,, i-" i,'

H. ,.,1 l,y h,s,„.„h...t. vv.,„l,| ,l,-,.,v,. an,! s|,„nl,| 1.. n,.t,.,l. h„u..v,., ' ha"'-,.

anil";,*;'?
r'" ''"f':'"'""?

''r'f "- '" 'i- 'i.f,-.i,i"rs iJh.if ,')
't I,.. ;,;:, ,:,.

fault n n„t,l,s,.„v..r,n-«hal h,s .„>,.,v ,-,.,„„ati,,n „f l„.iM- a ,-.,,vlul »,„:.^ .,
antsth..n,s..lvos had n,„ .lis..ov..n.,| V Th,. is i,„.,„„p..„.,„. ul,,..-,. ,!„. ,',,„,

| ,;..
".;f.d,jr..nt aots of N.„1.,„ ,„„k ,,l,„.„ a,ti„n is' l.l„. d,.|i„,|„..„,.v , f .,„:| , ,„
villi.. I I.' >vas Hiirkini; mi )hl-- s;in;j. t.l;iiM .1,

ami in a like capacity with the di

ti:'r:}lili V /•„//.

ecoa.siid. 100, 2.5 N. K. 8a.

(Ib'JO) 17,1 Ma-..
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flit cvidoiitinl olcincnt, wliicli may 1k> .•(.nsidorod liv n jury as toiid-

iiig t(. show tliaf. the iMiistcr, if Ik- \ku1 cNorciscd onlinnry euro, would
liiivp discovered tliiif niititii(\<s.-

This view is imf iipproved l,y tlio X<-w York eourt of appeals,
wliieh lias taken the i;roiiiid that the sifer ami In'tter rule is to require
that tJie iiicoiii]«>ieiicy of llie servant should, in the first plaee, be
proved by evi(h'ii.e of spcvifie acts of ne-li-ence. After this founda

In Miiniihiiii v. llr

l.'id Ma-s, 4:!!i, j:i N. I-:
>•'

Slid; •

xillillilr

Mli.l if :

Hlllk lie

(ISitlli Ihirl.rlt MS!M) .-iH Aik. 3S1. 24 S. \V.

•11 ic liin~ti T it IiiiiiikI to II'

nlilt SHI ; /.((A, .s7,, <( .1/. s. If. r,

I'lrcli Ilis

/.((/, ( ISMll) l-i.) Inil. 210. 2:t X. V.

Sh,

pels,, II IS iii<(jiii|M>li'iit for tl

iTViiiltt. Ilnihr V. .1/ vviiini /*. f{.Co. (ISSOl 08

hi

I'lnplfi <\ to do. 111,, f.iit tli;

is yriicnill^ ri'imtrd in Dm

o. TM). 4 I., r?. A. 7711, II s;. w,
Mi.nrini Sill. R. Co. v. Munsrlle (1S!)4)

iiity to want tlios«> qualii.ics wliicfi

Mi T.x. 70,S. 24 1.. n. A

iiii'cs-arv for tl

are HIT.');

ti4'J 21) S. \V.
Siiiithirnsx V. I'niiiniir Slnl Co

i>f tlu

inojici |M.|torrii,ni.i- (ISlMli 17.1 Ta. 22S. .Tt \:|. 1104; 7V

to show that till"

ccitaiiily li.is soim- tindi.i

nia«t"r
fiiiind out that the smaiit.

mild III

if /'. /,'.

Tl

V. .hiliiisun (ISlXi) 8!t

\. .-.l!!. :).-. S, \V. 1042; A'rfc v. I'nprit::

IH'tont, if propiT iiii.aii-i liai' l)<.(.n tak
to asrcrtain the (iiialilicitioiis of tli

was iiiioin- (IS'.tSi ;-,!» Kan. 21)4, rrl Viu: S71: Chi-
I.. <f i:. /.'. Ilnrtmnnn

.servant. in 11(1 Dilniil <f 1/. If. M
f (IS1I7I 71 III. App. 427; .S7„// v. Pnhi

(1S70) 20 .Mi.li. 105. 4 Am. n>'\

11. l-n. I 1SS!»| 111 rtali. 271. n7 Vn

3ii4, the eouit said
lints continue a man in tlirir

If the di.fiiid- 1)V th

">. In an ai'tion for injuries eaiised

wl10 is so notoriously unfit

e nei.'li;.'(.|i(.i' of a fellow servant, a
le em-ploy spciial liiiiliii;.' that no agent of tl

es|alilisli«.<l a general repiitati<in to that
plovi.r knew of tlie lalter's iintitness and

eireet, it is miieasonalde. tlie jilaiiitiir verdict in f

ecklessii(..s «ill not defi.at a genera
Ivor of tlie plaint itr. inas

giies to_siippo-e the olliiers of the de- niiieli as sueli a tinding ili^.s not ret
fcndants ignorant of that fact, unless tlir
we excuse their

the ground of neglect of duty
part to their eiiiployees and the pulilie, of I

presiimplior, that notice will be pre-
wiint of JiifiMiiiation i sinned, where the employee is so grossly

'

'" "K'ir and notoriously unfit tl'iiit not to know-

gross

to hold them re

tent as if tlu

:i» to make it jiropi.r and just /,'. /. cf /'. If. f
lis unfitness is negligence. Vh icai/n

ponsihle to the same ex- K.i/i. .'iH. In Sir
fiillv ifornied of .f V. />. If. (

nil the facts. And if they fail to in- I'ae. 1(1.>. tli

(liiiie into tlie cause of ai'eideiits. where fiisal of the trial "jml

V. 1)1,yIf (1877) IS
'la V. Hnn Franfi.irn

o. (IS!).-!) 100 Cal. .i.-,4. .15

IP eourt ajipioved of the re-

iiiaiiifestlv tills is an i

diitv.

11)1.111 111

id a high oldigati

portant part of plaiiitifT to prove tlio

judge to permit the
general reputation

iiiid faithfiillv

em to I oiiijilisli it tlion

they
.in-t.Iy plead their ig

afterwards ri

-Is of the delinipieiit servant for intemp<M-
'

I"' among his (.oemployees, but the•lilv

in assigned was merely that the of-
to excuse fer was general, and that.' if offered for

oilier

luincipal from lesponsil.ility for the imrpose of a fleeting th
aeciili.|:ts resulting f

le master w ith

for otli

iNo Hull
er

roni the same notice, it should have Ihm.u .«o specified
<ases on this point. In Cool,- v. I'nrli

iRi; in -V. K
n. •„,,, (1S(

l)c. (;:t.- (isn
Dc, 2I( ;

»•<

IISII4) 151 II

prii ing the s

Slic inn. & lie

.( It. If f<i.
- •>

25 h. It.

.-. \jnj I l,SS7) 144 Mass.
Sn7

: lliliiiiiii V. h'lixlcrn

10 Allen. 2:i.t. S7 Am

pec
•im (1S,5.11 24 Ala. 21.

court held that the answer of a wit-
ness, that the di'inqiient servant "liad
no reputation, tor the reason that he

tl

T. (i.t, (isni.) U .\llcn. 4.!;t. '10 Am. had no experic-nce. and he reganli'd him
I'll,. ,- ;n'''?-V'"''""''x''"-

'• ""''"''" "^ "'"'ll.v in,„m,i,.t..nt" f,ir his duties.VI4) 1,1 111. 4.2. :iH \. K. 241 (ap- was pn.pi.rly adinilt..d. The statement
tateinent of |iriiuipl,.s

df. X,.g. S 22:il : \;,f..lk
V. llniirrr t 1 S!U ) 7!) Md.
A. 710, 2!) Atl. <)!I4: f/ii".

'"H'l if .4. /,'. To. V. Kiilliiini (1S72) ti.T

111. 2y3; St. Louis, 1. il. d is. K. Co. v.

in the lirst clause was plainly oompe-
tent, and. no s|M.cififi ohji'ition liaving
liecn made to the second clause, the
coiiit was not bound to separate it from
the other.

I

;,!:;?
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W :

ticti is 1:1 id, tlio .^(Vdiul i>ii'ro(iiiisifn to rovovory, viz., notice to tlio mils
tcr, iiiiiv lie cstjibiisliod bv sluju-inf; tlisit tli(! incoin|»otonoy wiis ftciioml-

Iv known in tiio ciniiimiiiity.^ In olli. r words, evidencv of roiuitiitinn,

not (•oiiii<cl<Mi with liny siPt'cilie acts of nos;l igpnop, is doi'incd not i..

1k> admi.-sililo to show tlint llio nuisipr oiijiht to have kn<iwn of ih.

servant's iiicoiniH-toncy.* Tiio virtual cUVct of this doctriiio is '' n

tho adiiiis-iUlo ovidenco undor this head is liniitod to the tcstiiu..i,\

slii.wiiiff that oortain s|i<vifie ads of oarolcssncss woro so ffot' Tallv
known in tho ponininnity or anioiifr tho dcliiuinont's fellow sorvaiiN
that they otiirht to have I)oon known to tho Tiiasfor.''

I'ndcr oithor of these doetrine-i. evidenw of v.-pntation is onlv
ndiiiittcd when the injury in suit was <luo to that jiarlieular kind ,'f

nntitness for which the servant, was notorious," and when tlu* iiii

fitn<'ss is of sucJi a kind that it may Ikvoiuo the suhjivt of a goneml
reiputafionj

It is important to reinemher, that the servant's general reputation

•I'liii: V. \ric roil,- C. rf //. ff. It. Co. or coiitnlnitiMl to tho nciiilciit. evidd,,,.
(IS'.IS) 1,-,,-) N. Y. 2I:), 4!t \. K. (!74. of ^.-nicial rc|mtat.i«ii a-, to hi* in ".d

* l.iihihnrht V. I'/i^rr (IIMtO) 4!l .\|>|>. pclciKv wiis not relevant, and coul.l ii..t

Piv. S-_>. (;;i \. Y. Siipp. r,<.)\. "l{,.|iiil;i,- lie lonsidcird. "iinto,^ surli rci>ul Hi..!!
lion, iriiinal in tlic coniiniinity, . . . was liionj.'lit lionic to Uu' knowli. .!.,•

..f

l>,i-c.l ii|ion aits or ivputcd acts of i;r- (lie defendant before Uie aiv.ldi.nt." lii'
?mran<e or o;Mele<-.ne.^s, is one tliini;. eonrt said tliat tlie condition tlni^ ..|.

1 liO nicio {Tossip or sp Ii of people, ])ended was inaccurate. lieeau<e, on '!ii

lliat may iiave no foundation upon acts oiu' liaml. if tlir ciilpalilc servant dil iic.:

pvcn alleged, is anotliiT." MrCtrlii v. <an~o the aciident, (.lie master's I<.,.m1

Uilcli (I'.IDI) 50 App. Div. 14.-), (,!» y, eil^re of his reputation had iioihinr ih

\. Siipp. 12!). In a miicli earlier case, do with Uie case; wliile, on the ol]i,r
not cited in eitlier of these, it nas oh- hanil, if the cultiahle servant did. h\ hi-
served: "lieputation is not conijietcnt inteinperance, can-e tlie accident, it' \\,i-

fvideiice to cliari;e a master willi n.yti- i latcrial wliether the master had :i.t

pence in the employita-nt of a scrv.mt, ual knowledge of liis Imd reputati.ii.
liecaiiso. first, it may he filse, and, sec- inasmuch as he was nei.'Ii'.'ent in i "t
ondly, he may never liave lu'ard it." knowim; it. In "^YnWDi'uld \. /'.»;•
lliixinii V. .YcK Ynik C. i H. I{. h'. Co. rf (;. ConsnI. Mhirs (1S1I8) iir> Mi.li
ri87:n r..-> Ihirh. I2I). Hut this tlieoiy i;2!l, 41 L. R. A. ;13, 73 N. \V. Hn:.. it

is more aweeping than tliat of the re- was lield that tlie incompetency i.f ;i

<rnt ch'cisions. luakeman. Ihrouph whose nc"li'"cM,,' a
' )'>,ii,,,i V. Xrw Yoil:, O. (f W. R. Co. cau"' fell to the hottjini of a "iiiinir-

(18!>7) 1.11 N. Y. 7(!4. 4!l \. K. IKIli. shaft, to the iiijurv of an o.i'u|.:uu.
Snmmari/ed in I'mk v. .V.»- Yorl: C. d- could not lie -jiown' liv tjilk amoii' iIm

H. It. AV Cu. (SllSl I,-,,-) X. Y. 2\r>. 4!) men that th. .iploycc lowered the i;i.-

N. K. 074. ((M) fast. wh( II (lie accident was not ilu'

'lliiuK- V. Pcnvst/hntiin It. Co. (1SS7: to the rate of sjiccd. Imt to the fait lli'l

Pn.) !t Cent. I!ep. 7S(;, 11 Atl. 4.')'.l tlie screw of the luake was turn. 1 in

( recklessness > ; SHrfolh rf ^y. If. C. v. the wroii^' direction.
//<(..(>/ (l.-^'.M) 70 Md. 2.".;!. 2."> I.. U. A. ' In Mi.,yili,i,i V. tlor,«7.T (Is!ii).

710. 20 .\tl. 004 (intemp.-rancel
. In l.'iO Mn-s. 4ri!i, 23 X. E. 228, tlic .'iir*

thi< case an instruction was held erro- Iefll^-( d to say that it mi^'ht not '« ;i

neons which told the jury that \inless matter of common repute in a conimii
the eulpahlp servant w,is ilruuk at the nity that a man is physically weak, and
time of the acciilent. and his ne>.'lif.'enc(> ia partially blind and Utaf..
by reason cf such druukenneas produced
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18, of co.irso, only o.io anionp many kinds of probative facts, and not
tiio only kin.l fr.-m whidi tlie innst.T's notice of the servant's incon>i«-
tency may l,e infcnx^d. Ti.c^ .servant's general character may have
been not only p«.,l, but very g..o,l, while the (l<-f,.,i,h,nt had actual
knciwh.l-.. that, he was. in jn.int of fact, careless, negliir,,„t, rockhvss,
nn.^kilful, and iac.miH.fent; or liis j,',.neral rei>iitalion mav have been
that of a s.,l,er man, when, in jH.int of fa.-f, the defen.h.nt knew that
he was in tin- hahit ..f getting drunk, and that, when drunk, he was
aes|ienite and recklcsH."

It has Ixcn held that ne-ilijrence cannot be impute<1 to the master f..r
not k.M.winir th.' n putation a<'(|uin.d l,y a servant ten or flfuvn years
M.Mv the iicci.h.nt in suit, at a time when lie was still attendiiif,'
school, and Imd not yet entered the niiister's emplovment." liut the
doctrine formulated alx.ve, in § 1!)1, nulv. as to the'dufv of the mus-
ter to intpiire into the qunliflciitions of the s.-rvant whcii he is liinMJ,
indicates that this inununify nmst terminnte at some pdnt of tim«'
anterior to the hirii.cr. Upm what principle that i^iint should U-
fixed is a question which h,is apparontly not bwn discussed. Of
c-onrse, the reputation of the d.diiuiuent servant for unfitness at any
time durinfr his employment, prior to the accident in suit, is admis-
sible in evidence.-o Whether it will be allowed any probative f.,rce
dciK-nds upon whether, taking into consideration *\\c ordinary method
of conducting flie business, it can reasonably be supposed to have
roMclied the master."

What coiisiitiitrs a general reputation, for the purpise of affecting
a niasK-r witii notice of a servant's defect, is not very clearly settled
l>y the cases. There is no doubt that this descrijition is answered bv
a reinitation which ]KM-vades any considerable territorial section of the
Ciuunnnity in which lie li-.cs.** Several cases also pr.x-eed upon the

A._'-,./ (1S,1) ;iH iM.l. 2!M, 10 Am. Rop. is not Hi-tim-tiv conlin,.,! ,o a m', o I
111. Tn /.up,„„li V. r/o-v,..,o rf .1. R. jii^t pivccMlin- thp ,ic,i,l,.„t

)

,, Mssii, .-!.-, M„. .\pp. .•,(•,1. it v..,s said "Tl„..,. .•„„ U> no inf..r...,ro of n.-Ii-Ihnt notoii.ly „s to tlir l.i.l liahUs of .i rjonco in r.-.ird to the omplovnirnt of
s(i>;nit. wa-< the only ,.vi.liMi-o wliiili n seivant h1i,.,o tlicrc is no ' oviilcKV
coiild sup,,,; 1„. pjaop of ovid.MMv of t!.a! lie had not .i -ood n^pi.tation itadiwlknoulouj;,. on tlie part of flw tlio tiinr of liis liirinu'. or at, anv otlirr
ma.ti.rs rcptv....ntativ(.s. r.ut lliis is liMin than dm-ini; two ,lavs 'diirin^
'li'.irly an ina.final- way of statin- tlio which ho had l«.(.n rnL'a 1 'in niakin-
rule, as t.licc nrn other sources of eon- a sinjrle trip on a eerlain train Vxh
.Mriative knowle,ij;e. /,„,,„„ v. l.„kr Shorr d M. S. R Co

'i:<i,i,l V. \cii- York r. d JT. R. If. C.i. (l.SST) 12 \ y s R .fTl
ns'i7) Hi App. Div. ^ilO, 44 X. Y. .'^upp

Xnt. R. Cn
10 All

Hlhmni V. KaKlrrn R. Carp. (ISli.i

."2U ite-ti

Civ. A|.p. ir,0, 24

V). V. Mimrtlf peraiir

••i.l. 87 Am. Dec. (;;!."> fintei
MnntlfHDl

\\. (IS!HM ],-)0 Ma-s. 4:i!t. 2.'i X.
IV, irrr.vfi-'f

E.

Vul. 1, m:& S.-2S
as if> such reputation (physical weakness) ; /'uc/w- v. A>ic Vorfc

Pim
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[chap, sii:

thrnry tliiit a p'm'nil rciinliifi..ii ainniif; tlir f.i..ni|>l..ycc8 of tho dolin
iliicnt sonant is williin ili.- s.-u|.«- «.f the .l.i.Miiiu'.'^ If Ims «'\fii Ik'<ii

liiiil down Unit, wliirc a nnin is cn^iajicii in nn n.-cn|iiitic.n wliicli brin;;-

liini info n.ntact with only one dnss of a <-(iinninnily, tiic niafcriiil

ixiint is Iiis roinitation nnionf: linit cinss, ami in<|iiii'i('s ns to it niii-i

Ik- continctl to that class.'* I!ut, aiii>ai-<ntly. under no conception ot

what is iiciicral ropntation could it lie held that thf roniarks of a snuiil

section of the cocnpployc<'s arc ovidcncc tcndiiif; fr) charj;o a ninst< r

with knowlcdjro of the untitncss which is inijmted Iiy those remarks.' '

The fact tluit a servant Ixire. anioufr his follow .servants, .somo nii-I,

nanie. derogatory of his mental or ]ihysical qualities, or his character,

r. iiU.K.R. Co. (ISOS) l.V. N'. Y. 21.->, .l.T him U m.t ii tri'nonil r<.|>utnf ion. Ii

V.t \. K. tlT4. )n St, l.iiiiis. I. M. if N. is iiicrciv tlir npiiiinii of a small iiuir
A', f'o. V. Iliirl.ilt (1S!U) riH Ark. ;IHI, Iht of imii, of uliicli (lirrr i* no miiI,

UJ S. \V. SSI, llu! fai't that Iht^ scivant's cicnt rrainn to sii|>|">-r the iii!i-t'r ini\
ii>|iiitatliin wus a matter of mmmon !«• i:o^'iii/ant, or h liidi lie may 1 Ih.mu I

kiiowliijj.'e in the county wus held »uf- to IhmiI.'' Oris,, ,11 v. Full Iti'i;, ilsii,
'!'''•"'• Iti:l Ma»s. lii.'i. ;ili N. K. 100.1. In /»...'

"Tijd.s d P. R. Co. v.Jtiliiisiiii (ISIKi) V. Ihhtiit A M. I{. Co. (1S70) -JO .Mi.ii

S!t Tex. 'iin. 35 .S. W. 1042; l.iimhncht lO.-i, 4 .\m, licp. 'MH, tho ciiuif. in .li-

V. /'//;-,•
I
IIMIO) 4!" A|)|.. Div. f^l. ti:i \. iii-^iii^' tlif (viili-ncc. sai.l: "It is pi iii

Y. Supii. .'I'.tl: Unlnxluii. II. if .S'. .1. K. Iiovvcvit, that Harris is not shown I.)

I'n. V. Iliniiiiifi (Is!l7; Tex. Civ. .\|ip.) liavi- a prncial reputation for c^ireli

-

.)!) S. \V. 'Mil, Allln 1 in 00 Tex. (>.'>(>, ticss or iinlitnc-s of any ih'-iription. Nn
40 S. W. 3!'2, l)iit this jioint was not one vciilnics to cxpiens an opinion i

ilisiMisscl; Inlf iiiiiliiiiiiil a- <l. .V. /,'. (•(,. that ('Iti'it. The iviilcmo only lenfK i .

V. Jiulcsnn (loot: Tex. Civ. .\pp. ) (12 show that, whrii an aniih'nt ociuiii I.

S. \\. 01; U'<(rn//i//oH v. l^c/oMm, 7'. remarks were maile thai he was en.
if N. /'. n. Co. (1S!>1) 4li Mo. App. 1.50 less, or that he went too fast. 'H.t
( iiii iim|K'teTi(e of ni'L'livent -er\aMl a were such remarks, we suppo>i>. as w n
matter of oomirioii talk ainonf; his fel- almost (irtain tf) 1m' inaiU', in any i -

low servants). Jn one easi'. tho mas- when an inifcirtiiiiate aeeiden' oimi-
ter's knowleil;;e of intem|H'rale haliils while the eoii-eiiuences are ox<'itiii;.' i'.

was helil to have Ik'i'Ii properly inferreil. l>y«lancleis, and iK'fnre im|iiiry and i-

where they liad lieen "notoiicais amoi];{ eonsideral ion have determined wlnl :
liis fcdiow em|i|oyees. and lon^' eon then- is any ha-is for them in ju^tin ••!

tinned." t'liiiniin if .1. II. Co. v. Stil not. Sneh remarks are of very trilliii'

linin (1872 1 (ill 111. 20.'1. .\nd in two importance, and if they wonhi teii<l 'i

others, where several eoeinployees tes- eonvi -t a man of nej.di^'i>iiee, feu in

tilled that he was a veiy rc'ckli'" man. ;rineer-. of nimli experience, we ap| n

llliiKiis C. K. Co. V. tlrinll (ISii7) 4li hend. woiiM e-cape eon.lemnat ion. \iiil

111. nil, 02 Am. Dee. 240: Cihinirl Hire- of how little importanee thev wci. in

Iric Htrrct Ii. Co. v. I'ltcr.s (1800) 88 the present case, a?id how liitle lil.ly

111. -\pp. 112. to expiess settled opinions, may I" in

" f!(ilri.iton, II. d fi. .4. It. Co. v. ferred from the fact that no otic> d" 'li.'

Dnvifi (ISO;!) 4 Tex. Civ, .\pp. 408, 23 persons snppo~ed to have made tli i'

S. W. 301. holdiiif.' that a cpic-stion marks is ]d.ieeil u|Min the stand ti> !

-

worded: "Do you know what Thomas tifv to facts whiili wcinld jn-tifv ll.ni

Henry's general repiitjition was, and We think, tlwrefore. t.liat tlie eviil' tin'

how he was lenerally njiarded as to of reputjition should be dismissed fnm
caie and competenev, while ninnini; his further eonsidc^ration." This ease ums

online?"—was too froneral, where; tho followed in Wnll.oir.iki v. Vrnolur cf '.'

dolinqnent servant was a railway on- Coiixol. Mhii-s (LSOS) ll.'i Mich. ilL"' 41

ginoor.
"

I,. It. A. 33, 73 \. W. 895. See note 0,

" "T'lp reputation of 3 forrinan xni-.m.

lunongst a few workmen cniiiloyod un-



H

I:^rl•l.()^MI;^T of skkvants. 4M
ill to !«• fMirlv

^I'liiTiil rc|iiiliiiiuii Al ill!

ii<liiii"il.|i- ii< nil ••liMiH'iit iii.Iiciifivo ,,f ]

(\<'iii>. It .|!<T f< lllllf

IIS

\vlicr«.
Mich .pillirt. i.iv >hnuM t.. Iniv,. Ik.-m K, >invv, ,| ,„, ;i niMi. i.v ai,v In
I'n.i-.riinM ,.f his Crllou- M-nMh!-. iin.l t,, hMv n.,M.- t„ ti... uui.ir?<i
. :!•-, i,ni,l..n.v .l,.,M;,ii,i- ihiit in.,iiiri.s -IimiM 1m. ,„:i.h- with a vi..w tu
iiNTriinniiii; \vh:il w. iv lh.> nnirs ,;-.,\ .•h;iriiri.T :m.l <Miwilv.

203. Specinc statements as to unfitness made by individual coem-
ployees of the delinquent servant- A f.w .h..MM.,„, .|.,,iinj: will, ,l,o
.•vi,|..|,ti;,! urioht ,,f y,-uv.n-U w.ulv Uy th.- injinv.l s<.n,.Mt hiinsrlCV '••' "il'l'?"-> <'ih.r th;iii ill, whn... nrn!in,.,|,.o .-mus,.,! ih.. In-
jun. Miv I., 1... |nn,„l ivp. iir.l i„ fl,,. l„H,ks. The .•..nrlM>iun. in .,icl.
in^tiui.'... VMS n.lv..i'h(. to -In- [.hiiiitiH', as will 1k^ m..!, fn,,,, ij,,. snl^
J-nw,! not,..' l;„t it s.vi,is to U. fairly .,,H.n to .|n,.Mi„„ xvIh-iIi.t suH,
"'"' '"- "••^ 'li"><' iitioiio.l oii-ht not to 1„. i(-ni-.l(.,l jis at least siif-
ti'i' Hi lo put a master ..i, in-iiiiry, where it is ,sh,,wii that th.'v wer,.
>M:i.ie HI the preseiiee of himself or his iv^r.-eiifal ive. „r Were .,,,,1-

'"'"'"'''<'' '" ''"'"I- '•''<'''• 'X nt all i'vents. „o , „ f„r .louhti.ii; that

»o (ls;i..) H., „„. IS,. :,.. s. -», s,„,,,. ,1,...,-,. tl,M I,.. „., „..t„.-.llv i,„o,n,„.f, ,

a,. .,.,.,„.>.. r..|,„ta.,..„ ,„i,., 1., t.l.o ;..- tlul. sn.l, .-...I.MM.nts' won , .. s ^
";l;-. was il,„- l„. „.,-.. liu.l,. ...r." ,„„., v, r,.,-,,,,,;. si.ri f„. s-mj

',

.mil that aiiKiM.,' lailioa.l inrii li.. wa- V.i. l'-J«. Xi \l! 11.14 Tl,„ ,„. , . f ,

.-.allv .all,.,l ••,•„..>• ,t,ow„."_.as ,,,,.1 .l,a. .li,. plalnllM {;.-., !,

'

't

«.. r..v,.r,..,I l.v .!„. ,..„„t „f a|,,..als. hainh." an.l t,.l.| th.. ,,„v.. thi. p

.111...: ..,l_,n tl„. ,,,.,.. ,.,|,.,| .„ „„„., stit,,,.. ..vi.l,.,,,.,. .,„;li,i,.nt. to .-ar.v ti„.

>n.t..,l .l,,,.,,,,,.. a.hl in ,,„. ..th..r Kvi,|'„..,. that th.. vanl ,a|-..r .V :

..fa.- that llliiH.i, IS .,, f ,1,,, .,,„,.: ..,„,,,,,,,,, , ,\,i,;,, „ I „,„,,•
.''I

.;lj.;n,,M. .,. la-t r,.-,.„ has a,,, of a van .-,..r of a„ot.h..r ..o,„ , vfliul tl„. lall,.- ,l,.,l,i,„. (s..(. „.,t... 2. that h,. ..ha.l on,, that ho was.lon,. Lti,
;,"',';;''• 'V '"."'"" /"/"'"'" "" '- <l'.'l l. l l.av..,- at,,,,, an ,„,

1....N hat ..v.h.n..,. that ,h,. ,!,.|iM.„„.nt insnili.i,.,,,. to show .....li.",,. i ,|,

• "viv;:-'";:;'! ,!?..;';; ri-''i'
^">- ^'T

"' "" """'""•>• *• i-i,,;, i,!'

.

<
i,i/\

I ..t.. anl IIk- Wil.l ji |,hniaii." t)l,in ,(• J/. /,>. r„. v />»»„ (Is. n l-vi
- Hu .Ml--, o ..|tl„.|- for ,h.. p,ii-,H,.. of 1„,|. „. ;„i X. K. 702 uZ.^I^.Im"".ni,- that .lu. ,.n.i.'iiii.,.r was ,.|,,)in- in llsim |;is tn.l. 2S. ;!7 V y -,u; \

•flZ^tT:: '" '7 ""'"""'- ""•"^ ..x,,i-...,io„ of opinion „/;„;.i.m.n^ tl,,,t thr ...HpInvT kiu'w of ,„,mM..,s of th.. ,l,.|i,„|,,..nt ^...vunt „..

•l-ih 4.. 11 \ „ ';.•.„' ' '"'•'"" ''^'>- f"l'""i"-'th.. a,.,.i,l,.nt. i, not.-,,,,,.

. |.,„, ,
', ' " 7- •,

, ,
I...|(.|it i.Vi.l,.|„<. on that, point, as an a. I-

l""-}-'> '>^"'l<--
he lia.I «l,..n. 11„. n,i~-io„ hin.lin^' th,. .I.f .„,|:,nt f„ /, ,

.. ,A.., o_i. 1, i.„. ),.,ii„;,„iv of in,^ S..S. :;:; \ \\" r.i-,
I'lniiliT (hat ti,. (ol,| (I„. nia-trl

'

rt^ciilaUve that tin- ,|,.|i

'|>- tl

'lui'iit -.iviiiii cciliii- tuition, nolo Ij

J.' <a-..s (iU'il in the pre-
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V

it is nlxvnv^ a qiiisdmi for tlic jurv vlnilior tlio rrtoiitton of the «f>rv-

nut Will ncL'liiiciit, wlicn lii-* :<iijNri..r 1ms niMirtccl ilmt ho im longer

rogartls him ud cM)iiii>ti(iit,^

K. Dl TV TO FXriMov W ADICilATi: Nl'MIti;n OF SKKV.WrS.

204. Generally.— A ,lntv «{ the iii;i-fi>r whi.-h. ns n iniittcrof Inpicnl

iirniMui'iiKiii. it s<'i-iii-' ••(jiiiilly iippnipriiifc tn ms^hcIiiIc t-iihcr witli

thiit ili-i-ii^-.'.| in the f.irc.L'>iiMi; .si'i-tiipH)., or with tlint of (•(inilnctinir

tl Im-inc'i nielli u sntV .Msinn (sc<' cliiiiiicr xv.. jiosl), is the dulv (if

finpl'iviiiji I! .-tall' i<{ siTViiiits sntlicicntiv Inip- to jxTfurni tlu- woiL
with rcasoniililr salVlv to llicinsciv< s.> The fact that snnic .siifrht in

cnnvciiicncc or (•.\|Hii.-.f will lie raiis(><l hy cnpifiiiijr the srrvict's of nn
atlicr employee will not (ixciise th(! nia.ster if the work C(jii!(l not snfelv

be done without hini.-

This duty Iwiim. like all other.*, rontiniiou.s in its quality (seo elniji

ter IX., (itdc), the ma^!er is iN.und to see that the niiiiil<er of .servani-

pnpip'd n]Hin the work in hainl remains snllieient to insure the reasMU

nhle safety of «>aph of them. This principle aiTcrls him with liabilitv,

not only where he allows the force of empUiyoes, eonsiih-red as :i

wholo. to fall U'low the projx.r a^prepite, hut also where ho fails tn

assisiii an adeipiate nundxT of men to each parti<Milar piece of woik
which may 1k> undcrtjiken from time, to time.'' His oKliiration, in

this jHiint of view, is deemed to Ix; violated if he conducts his busin. --

' }lurn,ir v. SI. I'ldil Cilii /?. Co. Iio iiinilp up l.v foiintin'' in tlii' fin'Minii
(1S!IS| 7" Minn, n.'il, 7;t V. \V. !I7;1. I{r M,„,r llsaCi) 74 Kid. HHl

' riil.-r V. Host,,,, ,t I. It. (•„. (1H7;M 'T.mnnr v. fhiUuhliihi,, ,E /,' l{ i;,

:,:\ X. \. r.m, id .\,n. Idp, r.l.-,: Mml dSHO) l:i7 I'n. 14S, '.'H Atl. )i:)2 (nn-
/I'of- if /,. A. A". f'«. V. Il„i}„r (lH.->ii) (,.r )ii.|<l lialilo wIutc tlii' |>lan jiil"i.i. I

f) Otii,. .S,. .-,41, (17 .\ni. I)iT. ;il;i; /;»r/.c tor tjikiiijj ilciun ,i p.,],. rcpiiicd tlii. mi
V. ,S'»(<M Hvr. /{. rf v. I'. /,'. f'i,. (lS!i;i) jM-iiMlrnil.Mcp of a niiii|Hliiil, lui-. im linn. -Jl. L':i .\. V. Supp. 4.-.S: .1/,- I.iit t.l». I;.l.„nrs wne Ml to ni.iiii >
Miilloi V. I/isvoioi, A. ,t T. It. Ct,. for tlicins.'l\..s),

(IS!..-,) (Ill Mn. App. L'.U: .\ll,nl: v. ' In an iiclidii rc-iiilting from a < olli

Ilarhr (Isnii) ;12 N. \. S. 1!. 1(111, HI siiiii. due to tlio fact (liat one of tl.,-

X. Y. Slipp. lill'.l; ./„,;,.« V. 1)1,1 Ihiniill- tllli'lS W,(S »(.Il| out witli t« o ill«lll.l
ton Cullim MiIIh (ISSii) Sii \M. 14(1; .if llirrc hriiUcnii'ii, it is not crn.^ '.o n-
Jiili'i^nii V. .\.vhl<iinl Wiil-rrii. (ISSSi iii-c til (lull.,! that, if the jurv In'Ii'h,.!

71 Wis. 5.V!, ;!7 X. \V. ss.i; Tr.v.i^ ,( /'. Hiat tli.. thini liiakciiiaii woiilil ri.it liau'
It. ly. V. li'i'iir.i (ls.i:)i li c. c. A. 4(i:i. Iktu at liis post, tlic plaintilT •.iiil.l imt
13 r. S. App. .")47. .57 KimI, :i7><; Cinifi iccDvcr. It caniiot lie assmiicd tliat if

V. ChiiiHK, ,1 .1. /,'. Co. (IHIIli .-i4 yi«. till' third liiakcnKin had lio.'n .sent, ln'

Api>. .*rj:t. A ci.Miplaint alh'L'iiiff that woul.l not have .loiip liis diitv. Il'-lli

iV 'jury was .-aiiscl liy tlic iiia.h'- v. It'iyhtii it A. It. Co. (1S7S)"7:1 N. V.
r iif till- hiiihIkt of iiii.n cniphn-.'.l ;tH. Jll Am. licp. !)7. Stv also Itrnuv r
Is dcimirralilc. fii).],h- v. iiinrir Cuninil ,S'.'i/./i Itniiinq Co (1807 1 72
(li.ii., 1!»1 111. 4.(11, CI X. K. Z'.Vl. 1!..- 111. App. -IWi (servant Hithdiavvii hv
v»'r~iiiL' SO HI. App. 4;t7. A ship is .ir.lcr ..f th.' nui-ter, «hile the work nas
'scau.iiiliy," as ic;.Mr.|s the siiiri<:i.'niy in pmyress).
of iior cit'W, if the ruijuiiej uiiiul>er cau
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..11 U iVStOIll Wllirh ijr,„„.,,s ||„. ^,Uy ,1 ,„,,,|, „f ,

siu'h nil I'xfciit, tiiiil till y fiiniiof olitii'in th,. f.„„|

|H)rt of their l),„|i|y stivn^ih without nt

ixmfs.* Ill its iippliciiiiun to ciisv^ ,,{ i|

11" <'iiii>I

4.i7

l<>

\\fft>sur\ fur ih '1^

to some cxti'iit, a (loimiiii of fart.

Hrhiiii;: thiiii.rlvr.< from ih.ir

li-i '\]n; llic .lui'ti nil- iii\'.ii

* III winch It IS ii|,t to coiiilict wiili
that whi.-li .icrhiiv.. til,. tii,Mt..r t'. In. fr,.,. fro,,, ii„|,ilitv for iiiiiir
fiiusod l>v (.oiiilitioi.

See elm
I
Iter xxxi

(I

s ariMiij; out of i|„. mcr,. .|,. tails of i|

I., fioxl. Si I far

M' worl

a.- tl,..

ilrjM.nd iipoii their own volit

the control of u sii|i.rior, it

the tl -ory tliaf the niimli, r of

iM.iM'Mll Ills nt ,en :,llls |l,av

ion. aiKJ ar ...,t in any way atTcet.-l by
l."i <•!( ar liiat there can he no rci'.'V, ly on

nt tlir ti

servaiifs was te,,i|M.rarilv

that

tneainl phii... where- the injury <vas re(.ei\e.l. ii

III;,' iinit('

siieli ina.le,|iiaey was known, nctnaJIv

iilcss It IS .<Iiown

or (.oii.strtictivelv, to ili,>
innster or his re|ireset.tativi

In a purely lojrieal |M,inf of view, it is p.M^sihje to rofer Ni tl

ceptioii of an ina.le,|iiacy of the fuive ei,,p|,.ye«l in the ci

iii(. neirhV'.nce ail.'ire.l is the failiir,. to <letai

le pnll-

in wliich

II ser\ail t,

injr of the i. proM(.|i of ,laii;rcr. iiiit, f... the piir|«,se. ,,f ,.|

it scxMiis pr(.feral»l(. to treat th( se casf.s as ex<'niii!if\ iiii; ri lir.

(i.ity to conduct the business on a safe svsteni. Tl
•ollectod under !5? 2W, 210. iiost.

I'l'-c warn-

I--: !icai ion.

[ th

ie\- are ili(.refore

pos

A sitiialii.n which, in its practical results iii^m fl

is identical with that produced hv I

ciiiployj.es. arises when all eiiipioyc*.

uork to }ierforii,. To enahlc liini t^;

U' shown that some (.art of the other work which
Interfered with or |>revented his d

le ser\!iii! ifch

'fiiruiir an insnlUcient •iiniil

riven an cNcessive an,ount oi'

o recover on this jrronnd. it niiist

lo had to [M-rforii

irht to I

oiii:: soinethiinr which Ik' iniiilit aiK
lave done to pr,.vent tli(. ai-cident in suit

205. Master's performance of duty primarily a question for the
jury.— Whether the master has, iu any parti(.|ilar insianre, fnllilld
his ohligathm to employ a siiHicient niiiuhcr of servants js primarily

,,'S',""V.i'.r''l ^"- '' ^i<<'"fl>nt ' n-hiir V. y,„i„r,i ,P I.. r„„i ,( /.' r„

V 'f
'

if"- -V' 'I- ,V
'"•• '""••" -• ^- '^ '^' \Vh..,i;,.r n rait.-

T, ' '"P"-"'''"''' l"- r«-sult). no „,nn. tl,„n .™. .v.,t,l„„an I. look

,1 1,„t « .!i
;,..'• * '""'!" '"""•'" ""'" f>o'" •"'";-' t:„np..,-,..i with,

I.>t. tliat a s.ilistihitr Hid not, .vn.ain is „ ,,i„.^ti„n for th,. j„iv «l„.,o thoat a sw.trh .ontinao.islv ,l„ri„,, ,1„, wal.l.Lin l,as also .„
'

f„n ,„ d
n"

'"'"P-^'rary al.s..nc,. of ll„. n.^mlar li,.s of a «i|».r. S..„tln, /"
f'^, v

MMt,.|iii,;.n cannot properly l,o .on /..///. ,7./ ( |s;i:!) r, C. C \ l74tT(-s'
tl.-.. to the company that said »witcl, ui,,..« ...i ,»U ,m r.un, ir.uk in -r.,,,^.
ftti?. until tun.In.l k ... .^ '" ''".-Waa unattended) unc.xplaincil nuiiiici).
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II tiiM»li..M of fart, t.. Im. .1.1, iniiii..,! l,j the jmv.' I'.ui „ lii„liii>; .,(

ii.jrlijr,.,„t< ill this npini is not warMiiiiil.l.' wh.iv ili.iv in uotliinu
t.. ^'llow tliiit tin? ac-i.l.iit was ui.o ul.i,-li rli.,iil.l Imvi- U'fii aiitici'

|Mltl'll.='

Tho fact that the nuiiilirr ..f wrvanls wan Kiiialln- than iHiial on i|,.-

• HTa.xion \vh«'n thn a.vi.l.nt u.vnriv.l is one whi.-h i.'IU wiih r^iKri.ii
l"'Tc.' apiiiist ihn master.'' I!ut rvi.l.'i t.. iliat rtlVrt will not .

tal.lish iu'v;iip'iu'«', wIi.to it a|.|K-ar8 thai iIm- «alriv of ili,. otjirr .*<in

aiit^ i« Hutlii-irnlly H.-,'iir,..l hv tin- ni.-llio.is actually atiopi,.! in thr p, i

forinaiico of the work.*

It, lian Ufa hull] that an action cnntiot bo inaintaiiic! where iIm i-

18 11" cvitlciico of a general u-nge to engage a .servant to |srt'orin ll.

' Siipfilr V. AffHfir (1001) Inl
4,1!t. Ill

--
I

III.
1(1 III V V 1,,., o • ,

'No olpll«atioii on tl... [.Hit of 11 I ;,if
.in. Ill N. K^ 3!l.'. R..v..rMn^»

( Isilsi NO way coiiiimiiv to kv,,, ,iii ,1-. nl iil 11 ll
,

II. App. 4.1,. A niilKHiil ioiii(miiy i, xliilioii wli. !•• iji.r.' is 1111 iiiililn. lv,-,l -i I

ii..t, a*,I inalU-r of luw, fr.'o from n.^li- i„;j ,,im 1». |,i..,||.uI..,). in tlm „ ,„,• ,,i
«.ii.-.. m l.»viii« only on.' I)r..k.in,m to .•vi.l.n.v that tlu' lia.;. i. in ..i.li ,1 ,..„
• oiilrol U-u loaili'd nu« in il<'v.ii«liii).' a illlion tl.at llini' i. ,1.1, r tliat , ,1-
Kiadi- to a plucr wIiitc tliry uic to In' ni..% .-.,.„|m. onto fli.. main lin.' //. •

roup!...! to tt Ktationaiy car. f;.o,,;.,i v. Flint a I'. M . H. Co. (1HS7) 117 .Mi. I,

/'. K y. V /Vr,/.,< (IHS9) IN) .\i„. 1, 7 1)1. ;u .N. w. a.,!., ti,,. owilt ..f ,

,,,'•' /*" iii-trmlioM H t.H. l)roa.l wtianar. lii.l up for th.. wintiT. U « '

vvliKli il..,larf« that a railma.l conijiiiny l>oiin<l to k.^p ii uiflit wal.lii.i .1

I-. n.'f.'iij:,nt. a.« 11 iiiall.r ..f law. t.nvanl^ l,o i.l, to Irs-m tli.- risk of injury t
' iiiployii'H op.ratiii;( a trviahi train, lliv to wlii.li

' "tia'

II failiii;; to furiiisli a I'oniju.tor. wlitrc ari' sl.ipiii;{ 011 li.

if tl

I'"

r,ii

L'lT loai'li in att..iilii'il, l/..i,i,y /

ll. rxp<
/ V. .'/. H', ir(//i„,(H 7V.(/ls;i. /

ilia r. /,'. Co. (isiis) ijij \. r. (iN'.iHi iiti Mi,.),. H(»,
mill. •.'!> .S. K. I>:t!l. Ojl III

tliir.i apiH'als of tlii« ra>-c i

ic «Mi.ii,| an. I \Si„ilh U'. v/ /,/,/,,

\. \V, ll.l.l

Co.

all.uMMJ on tlio proiin.l that tlic't

iMTV was IISSSl S.'i \'a, .•lIHl, 7 S. K. SH.'i

in .piostion \4ii» aitiiallv a 'Hiil.ir

.111;. r train, an. I not m.-n-ly a fr.i;.'lit in;; to lli..||. I

ain for pJaintiir pri«|N'r, wlicro lo.i.li.l

I" i'ar» III a mini' H' I ill mil nil.

'lain whi.-li pick.'. I up pasM.i|._'irs ii.iw on .liitv. in-l. id of 1

K'iiiL' only one lirak.'

I.l tlv (Is;i!M I'Jt N. (•

I.. I! .\. ir.». :);> N. K,

». 4.1 //,. l/i

l-.'ii .\. (• 4-.'4. .'l.-i S. K. «l.1.

!M10. and ( ItiiMM .S!l M... (i,-,o. .-,h Am. I!.

»d, as was iisniil

/'. If. I
Issi;

2 S. W

V'lT.l'OtH have Imth iiplirl.l wlilili wrr.' switclijii;;

I \ I'll! i.l f.ir plaiiillir pm|H-r. wlii'ii

"iscii on till' tlic.irv that a rail
of Wllilll III'

wav i-oiii- was small.r than usual, an. I h
I'"".'*' '* '" • t" "••• that a .i.Tii.k jiiri'.l wliil.' coiipl
I«ovi.l.'il f.M the IIS,, of shipiH'rs, th.' f.i.t that li'

I' w;is in

arm of whi.h is liable. hIi

tl'IK'l

irii not fas

nu' ''ars. owiii!; to iii.'

iials to (hi I'll'.'llii .!

to swin)» out ovrr thr tia.k. an. I 1,1

wt'ri' not transmit led) : Sloihhiiil v.

I'liilan^rr trainmen, is pl,ii-..il un.l.'i' .'il

h. r. ,f V. A'. (', (IS77) li.-. M'l

In.'t en.ir to r.fii-e to ilir.Tt
th.' ehar;;e of a .'ompi'tent servant, so vei.li.l for the .l.'f.n.l.int
tliat it may lif kept proiierlv f;

when not in use. (Iludsv. Chi
.1 mast

I'll. Hi.

it tit. I'. /,'.

\. \V.

[\s<.)>\ 2 S. n. 4J2. fiO I

er s icpi.-i Illative hail lie.ii

M. Ih'.l that one of the l.'u'iilar hamls

Car ) : ami that a r.iilv

pany must keep enoi|.,r|, Ira.kiiien. not

00 silk to attend to hi.s dlltie-

(•"III- mihstitiite was jirovi.!.'.!).

iilv t(l siipi'rvise the liiu' iindiT oidi- (1

nary eireiinistanics. Init .-ilso for e\l
oi.iinary orensions,
wh.n it nei'ils a

(liilf. C. rf ,S'. /'. A'. Co. V. r,„
HUO) To Tex. tii;7, i;t S. \V. 'IllT

ra pany irol.. eust..iii of sen.linv' "ut
ifter a rainstorm, trains eijuijiptd with a I'onduetor;

oil' ininutp in"[H'et.ion
illiinlf/ V. Carulina V. R. Co. [18771 76
.N. C. 5).



lit.

ut

Kll

I 200] KMI'M)VMK.Vr OK SKKVANT* 4M
£ lllii-l lulls III ijiM>«tii.|i ;" iiikI tliiil ll

tint jfrniiii.l iliat, iilil ^1, ,J

.1

!<• iiiii^ti r iMiiiiiif U' li.l.l liiiliUf

If ••ii-.tiiiii:irv iiiiiiilN'r oi
oiipip..! ..II till- \v..ik I.. \h- ,\<.uv, II... iiiii.|,t |„a.. Ih

oil

w rv;iiiU wiw

';'"'' **•'""•" "" '•' '-'-i"" wli-n III,. M..i,|,.|it .-•,.|ir,,,.|, will, tl.,

(Jiti

{HiH^ilil

tliii.i iimriU'ii I.I I

ante.

II tlllM {,„( III) U<

-lilt. „t |.iv\..|iiiiijj it." Jim ,|„

i-.i;;.. 18 Hut .I..1

(•<iiilriilliii>( «if;iiitii-iiiii.i'

n all jiiriM|i..||.iiiM. till. !< :,u,

Tho aliMi'iitf. of ti.li

<ilt<. i)( Ih." j{r.iiiii.|, i>( t|„. ,|,

t'ltfi' \\<|4 ' It' III' II V. A

/.. Mill
til) .Mull. Ml),

note 'i, MUfiia.

Ill lit.H 'llit,i 1.1

i I'l'.ii ill It. r„.
( imiJi II J M

iiii'ii fihi. It. H. d U.

s. w. ua.i,

I H:is) SI 7, ji) s. W I HO ( riMr iiilli.JM

IS I, K .\

.f Iv
tilid ill fi,i:,|,l ||„;,H ,.,|,ii|,,„.,| viiili u,j, „,

toiiiar^ iiuiiiUr ul Lii.iki'iuvu),

&{



CHAPTER XIV.

DUTY OF THE MASTKIt WITH lllCGAUD TO ANIMAT.S.

As to animals, considorod as a part t>f tlic mastor's "plant," as tliiit

word is iisfd in tlie cniplo'cr's liahiiity acts, sco cliaptcr xxxvii..
pusf.

206. Nature ot duty explained—It is well sottlrd that a son-ant mav
rot-over for injnrics cansod by an animal wliidi tlio master nsos a-i ;i

part of his industrial appliances, or keeps on the premises for oilier

pnrjHises, if it is vieions, or in some other way daii;^er.ms to persnns
doing work hy its ajrency, or in its noifrhlxirhnod, and tho master w:l^,

or on<rht to have been, aware of its bad qualities."

Wherever the aniinal is used as an industrial ai-rpliance, the ii.--

eessify of proving the in.nst<>r's knowledge may l)e regard(>d as Ixin^'

simply an application of the general principle disc,nss<<l in cJiaj)ter x.

I^nt in otlier instances the requirement may be viewed either from this

standpoint, or with reference to the old rule of the common law tlmt

the uriottrr of the omier of a vicious or niischievons animal is the

gist of an action against him for any injuries which it may inliict

upon persons or property.*

A spocific and independent cause of action may Iw predicated of iic

'Tills nilo wns ajipllod in iho P:i<c of flRST] ]r> So. Sc=s. C.ih. 4tli spric-i. 17-ii;
a vicious (ioj; (/'.///.i/ v, /'iVvnv/ [ISIM] l«.llin.,r hnr^rs (MnlJnft v n'„i.;.<.-ii,

78 Hull. r>iiO, 20 X. V. Su|ip. SOlM : a vi- risii!i| T,. U :! V. C. 11"). 22 T, T \ S
ciou"! lior-o t h'nich-rrboclrr hr fit. v. 1-10. fi :\I(inr(' V. ('. C. X.'s. .'idlti: im-
I'itin flSitTl 2.'i ('. C. A. 'u'.l .51 U. ,S. Iraiiusl horsos ( IVj'.soii v. Itoulr U^^'-']
-Vpp. 2.')(), 80 Fed. 4S.S; «,.sv, mrr T.nntl 17 Sc. Sfss. Ci\<. 4th .sorios

'

i;2) \n
<f Imjirov. Cn. v. Ihilmse [ISIMI] 12:. Ala. avpnnnit tli.it the iiiiistfr fontiiin. 1 tn
442, 28 •;

.
.ISO; r.ri'ih v. Omnhn Sln-rt ii^c n linisp wliioli lio knew to I iiiit

W. To. [lH!i:iJ .SllXob. i:il,54 N. W. l.')4; for tlip work is siim.i,.iit to t,;ikr th.
dmrqc fl

.
llnmrniniH Cn. v. .Ii.hnmn e-\*c to the jiirv. Vru-hlon v /u w

\\m-A] 38 Xob. 244, .5(1 X. \V. 0(17 : drrrn (ISC.'i) 1 S,., S.-s. Pas. 4t.li .snioV t.i:.

rf (\ SIrrrt Push. It. Cn. v. Ihrxwrr 'Sep 1 Hrvcn. Xoir. p. (I.l.'i ; Slninn.
'ISHl] 07 P.T. l(>:i: (!ni\i v. C,rrnitiiii>t & Ttodf. XiMr, § (!2S ' This rule •!!' 1 P'lt

dns Coal Cn. [1804] lr,4 I'a. .508. :!() Atl. tJip <:vnvr.i\ principlo iiUMitioniMl in th'
M7: Cm, per v. I'nrlnrr Itrririnp Co. text, was the basis of tho dci i-i .ii in

|l("tll 112 f!a. S!)4. '.iH S. Iv !»I : .]l,irtin Chirl- v. Arm^lro„n (18(;2) 24 S.' S,-<
V. Wro<i<ihl Iron Uomti- Co. (1S!I:!| 4 ('as. 2(1 sciii-s. l;n.5 (farmer ii.it i ml
Tpx. Civ. App. 18.5. 2:) ,«!. \V. .1S7; U'i7- to kppp a bull .•oiifiiir.l aii.l shut ..:•. nn
Hon V. Utoux Cnnwl. ilin. Co. 1 181)81 Ifi tlip chanoe that it may injuio one oJ
Utah, 392, 52 Pac. 020; Fra.sir v. Hood thp farm sprvants).

440
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failure of tlic master to warn the servant of the unsafe diaractcr of an
animal.* Sec ehaptcr xvi., iHist.

As in the cas<^ of other aiipliatices, tlio sen-ant's knnwlotlgo of the

danger to which lie is cxiiosfil by an luiimal is, in most jurisdictions,

deeiricd t<J be eonuhisive proof tliat he assumed the resulting risk.*

See chapter xvii., post.

As to the duty to adopt a safe system, in so far as it relates to the

duty of inspe<'tion, see chapter xi., (inlc.

As to tlie employment of a suflicicnt numhcr of servants, see chap-

tor XIII., aide.

As to the evidential signififanoe of the master's violation of or C4-)m-

plianee with one of his own ruk^, see
JJ 10, anlc.

As to the nou-dclegahle qtuility of the duty of making an enforc-

ing rules, see chai)tiT xxxi., pod.

'11(111 man v. Tithk Ilriirinfi Co. dicr nnd oik arc kopt in tlio inclosiiio in
(1S!I7) 17 Tex. Civ. App. 440, 43 S. \V. wliiili lie is to do liis work. Jturiiuiiin

StiS. V. Miliiiiidr.- (Is'.Ml) !i;t Wis. oil, Si
'As, wlicre an employee knows that L. K. A. UJ2, (J7 N. VV. 024.

*ii.
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CTTAPTEK XV.
DUTY OF THE MASTO! TO CCNDrcT TIIK BUSINESS UPON A SVFE

svsti:m.

.\. DlTY CONSIDKIll.) VVITIIOIT lIKfKllKMK TO F..RMAI. nilKS.
207. .M,„l,.,- l„M,„.l to s,... tha, tho in-t,„n„.,>t„lili,.s are pn riv ,<sod.
-OS. .\iipli,,.ti„n „f tlii- il.iiliim. ill -p,.<ili,. ,.,,-,-

2m. I),„y to wan, a >..,.. ,ut i„ r,;,.„d ,„ t,,,„>i„'„y and sponulie d-.xugn..
2U!la. I.iiints of tliis duty.

B. Dltv to H.i»n ..atk ui i.ks ..km.m.vo r.,.: ma.n.v.u i.n wiucu the wohk is tu
BE 1K).\B.

210. Generally.

211. Limit,* of tlio duty to promwljate riilos.

212. Helation of tlii-; d,i'.. to that of instnictioii.
213. Con,ni,.M n-af;,. as a t.-t of the |)erfonnaMce of the duty.

2l:Ja. lial.itnal practice; how lar a le-al snl.-titnle for a nile.
213b. Duly to bring the rules t„ the nuli.v of the .*rva.it.
214. Uuty to enforce the rules promulgated.
215. Construction and meaning' of rules.

210. Rules priM-rilied mu.«t be delinite and intelli-ible.

C. Pe1<H)I{.man(i.; „k 1,1,. ,n jy ,j^. si.|:c,H( CA.SK.S.

217. Operation of trains eon.-,d.:red with reference to tlie safety of train
trews.

a. Cenel.llly.

6. Hub-, as to the iiieiiinnr of trains.

C. liulvs as to n>.(.ihin.4 U». ,t.us of re^uhir train* rogardin.. tlie
P'-ilion of other t..iiiis of the s.nne chi-s.

d. r. . as to the operation of trains not j.rovided for in the
reu'uhir time t;ih|es.

2IS. — of employe..^ en;,'r-ed in traek work.
219. — of car repiiiers.

220. — of einplinee^ working in ynrd.s.

221. .Automatic ami unanthori/e.l movements of ears.
222. Tra. k repairing as it alleets the safe operation of trains
223. I^)a(ling of c.irs.

224. Work in concerns other than railwavs.

D. Wjik.v a Kii.i: i.s niMUNii i i'o.n a .sKiiVA.Nr.

22.'). Introductory stalenient.

22li. No rule deeme.l to be binding „nles.s it is brought to the knowIcLr of
the servant. °

227. When a s<-n ant is deemed to have knowledge of a nile.
225. I'easonalileness.

220. liules making servants tli

230. Rules requiring the servant t

IP insurers of tlieir o-.vn s.if,.1v.

o examine th(

442
ippli inces used by him.
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23]. f onni.t 1«tH<cii (lie ol.l illation of a rule nnd other duties.

2;i2. Waiver of nili-., wlieii iiifeniljle from the muster's nequiescence in
their viiilalioii.

2:i;i. lIuLioiKih! of tile (Uii'triiie of waiv T.

234. WaiM'i eoiisicieied wiUi refereiKe to all express ayreeiiu 'it to obey the
ruh'S. -a,

As f<i tlic (liiiv to ndiipt a >,ifr sy,-triii, in so far as it relates to the
duty of iiis]iictiiiii. sc<- diaiilcr xi.. (ti,lc.

As to llic eiii|il<iviiient of a tiililciciit iiiuiilierof tiervaiits, .«ee eliaptcr

xiii., mile.

As to llic eviilniiial sij:iiilicaiirc of tlie master's violation of or com-
jiliaiice with one of Iiis own rules. k( c ;> K!, (uilc.

\s to tJio non-iielei;al)le (jnality of the dntv of making and enfore-

iiij: rnles, fceo chajitcr xxxi., ihj.sL

As to tlie necessity of proving that the omissioM to promulgate rules

was the proxiniato cause of the injury in suit, see ehapter xlii., posL

A. Duty coNsinKuiin without eefkrkxce to kokm.xt. rules.

207. Master bound to see that the instrumentalities are properly used.

—It has Ix'en riH-ognized from a very early jteriod in the evolution of
the law relating to the em]doyer"s liahility for injuries to his servants

that ho is, to use tJie language of an eminent Kngiish ju<]ge in a noted
case, "no h'ss responsible to his workmen for ]K'rsonal injuries oeea-

>iiiiied hy a detective system of using machinery, than for injuries

caused by a defect in the machinery itself," or, in other words, that

"a niaslor is responsihle. in jvoint of law, not only for a defect on his

l>art in jiivividing gdud and sufhcient aiijiaratiis, hut als(j for his fail-

ure to see that tlu' apparatus is jiroperly used."'

A s<>rvant"s complaint is not deimirrahle where the nnsatefy of the
system is alleged ns the eauso of the injury.- Nor should a verdict be

' T.ord Wat-nn. in Siiillh v. Bdlrr <ase tlie injured servant was not in the
|ls:ni A. V.^i:>. .-i."..'!, i;0 r,. .r. (J. \\. X. nnphn- of the d.'fendant. An employer
S. lis:!. (1.-. I,. T. N. S. 4(i7. 4(t W.cU. \\f\s. U liouiid "so to ejiriy on his operations
I'l-'. ,").") ,T. P. i;i:{l, rrfi'iriii'.r to Itie (ipin- a< not to sulijeet ihose einjiloved hy
j"ii- of Ixird ChelMi-t'orJ in Hnrtt.i^shiH him to miiie(i'--arv ri-k." .S'/io7/t v
''«/ Co. V. Mrihiirr ( IS.'.s, :{ Ma,(|. II. /Idkrr flSDll A. C. ;?.'.-.. ;!ilL'. (1(1 L .1 Q
I. I as. 310. 4 .?ur. \. S. TT.S. and of 1!, \. S. C.s.i. C,.-, L. T. V. .S. 4ii7. 40
I "id \Vr n-hydale in Urfwiv v. .)hilhi,- Weik. T^cp. .-i'Ji, ">,-) .J. P. Gi'.O, per Lord
•"." (ISiil) 4 ^rao,p It. L. Cas. ^Jii. Iler-ehidl: U;//iVi»i.<! v. Uinninqhnm
\l"iut the same time that tlie-e hist- /(<///f / 1/ cf .I/.7r;/ To.

f
IStlfl] 2 Q. I?! S.'J.S,

I'.d eases were deeiihd, the emnt of (iS I,, d. (,). ]?. N. S. OlS.
|\'lici|iier applied a like i)iimi|ile in ' Ur(,,„ni v. St. Lniii.t, K. rf \. W. R.
1 "- V. l.(,:!<;!>:hi>i- ,f- ) ir I'... iis.-.Ki r.-,, (]<<-) O.T Vo :! IS c, v: --

llnrlM. & X. 72S. 27 T,. .( I'.m-Ii

W. :i71 :

ij. 24'J, 4 J ur. N. S. 304. i!ut

M-!i. \. S:iii,i,r V. Ch 1,1,1,1(1. r. r. ,f- SV, /,. It.

in this Co. (18!>'J) U(J Ohio St. 487, 54 X. E.

, I
'I

. i!
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dircot<v] for tho dcf(Mi(liiiit on tlio -i-ouik] tliaf tlio injury wns mu><-\
by a follow sorvant's iio{;li<>oiico, wlioro such unsafoty is ono of tl,.'

grounds of recovery rclicxl upon, and tiie eliargo ia su'piM.rted by e\ i

As already observed in 5 0, ante, the s.-opo of the duty now und. ,

mi(.\v is very c.nsi.lerably restricted by the oi.eration'^ of tiie d.,,

trine of cotmnon eiiii.loynient, a result wliich follows naturally :ii.,|

iinaviuMnbly from the fact that tli(> persons who uso tho instnini"eiii:i!-

ilic.~, (,r direct flieui to \)o uscl in ccrlaiu ways, are themselves aim. -'

invariably employes. In fact, it may 1k> laid down broadly that, .x
cep( in thos<> instances where the master himself supervises the wnik
(s(X' S 10, niih ), or the vh tlmd under discussion was put into ,i|mi;i-

fi.'ii with his direct sanction, the lirst slajre in tlio investigation ..f n

servant's ri-ht to recover on the ground of tho imperfe^'tiou of ih,.

system of wurlc must always be the estnblisbinont of oither of iw,,

conclusions, /•/:..• fl) Thiit the iierfurmance of a non-delegablo .linv

was involved; .ir rJ) that the empMye,. who made the arrangemenN
nlleg( (1 to he n(>glig(Mit was a vice iirincipal by virtue of liis otliri;,|

positiiin.

Jf there is any evidence which tends to show that tlie svstem of wmi;,

ndopied by the defendant was an improper ono, it is error to disnii-
tho action.''

Xegligence caimot bo <- licaled of tho mere fact tliat a m:\-ur
has jx^rmiltetl his se- ,t- to ]iut an apjilianco, more or les- fn •

4,.i: Miiiilnniihl V. , ilsiiii Ciifil r„. tniin niiinin!; with iinii-iiial nuHli'v
MS!Mi) :2;i Sr. Sr^^. C.i^. 4lli <,.ri,.-. .-,04. \\M\o raciiif; willi another).
In i;r,,l V. \,.,7//r„v/, ,H /,. („, (ISlll) 'l'a,nn„ihrr v. 0,r,„ Sniiiid Sh< .

». S. C. (•_>. Ill S. K. 'JSO. I, .oiiiplMiiit Qii,irni Co. (ISIC) 2ti Itnt. Itci. ilii)

wa- lii'I.l not to 1«. ,l,.,niirniU|e wliic!i Tliiic it was Iwl.l tliat tliiT.' c.nM i... u ,

sillc;;.'.! lint i!„. |,l;i in| iifs dccvlent was ri'( ovrrv in so far a^^ tli.- i)l,i int ill^ rl m-i
killed owmi: to tlie f.-iel llmt t.lie .iefend- re-teil on the faet tliat lie had snil i. !

...i\. iiad left o|,en the Mvilelies liMdii|._r injury throuyli the ne^li^jenee nf !•.•

to a '^ line and -imr. :in.| llial a train eonipanv's nanaj.'er: Init if was diin,.,!
was ,„„-e,|iiently d.r'ih'd, 'j-he hi-is lieees.,,rv to send back Me rase for a
of the deei-irn apinremly is that 1 he new trial, for tho reason ,hat the iiiiv
aveniient.s del not iiere,..;,! ily iiii|dv had no* l)..|.n asked to oonsidiT eeit,,,,
that tlie euiidi1i..n of the ^nit,-),,., u;is testiino.iy whiidi was to tho eireet iliil
""<" t" t'l' ^'Ii;:en,v „t ,, f.dl.iw serv the maimer nf workini; was to take thi'

""*,
, ,

t.inips „„f of tho ehar^ied hide's u'm. h
.Vrhillupv. \orlh ItrHiJi I!. IV,. failed to e\idode: that a dan:.'eron- t.-l.

MSlIti) 2:! So. Sess. Cas. 11 h -|.ii,.s, or one not snnieiiiitiv }.niarih'd. u,i- in
iti.S; Cihutm V. .Vi'miiio ils:i,-,

, -Ju' .sJe. n-e for this purpose: 'and that the I'l.in'
Soss, Cas. 4th series, 401. .\ non-nit is w,s furnislie<l l>v the dire<'tors ,.f !l,o
impn.per where, so f,r as api rs. ih nipanv. Tho'eoiirt <-on-idered ! . it

net, of the fidhnv .s.^rvant wiiieh ea.i-e,! the manner ,.f „,.rkin- the ,,uai rv ..; M
the inpiry may have 1 n authorised hy to he known to the ilefe„,l,,nt .'nii.n.-
the ruh.s of the def..nda„t. IM.- -. /„- tion. and that thev shouhl ho an^uer-

Uiiio .-St. 3S9 (section hand struck by ligentlj- conducted.
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quontly, to a nso for wliidi it was not intoiiilrd." Riicli a situation is,

iiowcvcr, vicucd .-.onicwiiat diUVrcntiy if tlio coiidiict of tlio .s< r\aiils

aiiioniitfd to an infi'actioii of an CAprcss rule. Sec; § i*;)J, imd.
208. Application of this doctrine in specific cases.— Xcgli-'cnce in

r('s[M'<'t to tii(» fivslcni n|"iii wliidi \\h\ niast<!r"s business i.s conducted

is inijiutaKlo where a servant is i;i\('n more work than ho can perfniui

ellicieiitly ;' wliere tlie space in wiiicli a ser\ant is requir(>d to per-

form a duty is not sullicienlly iai'f;e for the work to be done;- uiiere

an instrumentality is jiuf t<> uses to which it is not a<hipted;'' wliere

the methcxjs adoplc(l fur ijellii'^ heavy ohj<'cIs on to or oiV of railway

cars and otli< r \-ehicl<'s are daii,i:erons ;^ where tlie methnds of liand-

lini; the ('arjioes of vessels <'.\po~e the servants to undue iierils;-"' where
no ])roper ju'ccaulions are taken to pi'otect car repairei-s;" or wliere

railway rolliiur slock is moved in such a way as to expose emiilovees to

unne<-essarv risk."

'AfliT laving .town tlir nilo (li:it it

was no piiit of I he ilcf|.ii,l;oit"s iiipliL'.i-

tiiiii to fmiii^li an aiipliiMicc wliicii

slionlil 1)0 snfc for any illc.'iliTMiitj- um-,
the cijiirt rcin.nkcil : •'We know of no
Iiiin(i|pli' wliiili ini|iiil.'» nru'lici'iKi' to
an ciniilovrr nndcr -mli cin-inii-'anr'i's,

merely lir(aii<o lie periiiits lii-i \vi rknicn
to relax his roi,'iilatiiin> or ili-n-u'ard liis

;;eiieral instnielions or nilvicc. wlion
they elioo-p to do ^o for tlieir own ron-
veiiieiuc. anil with knowledno of tlio

ri-k." Thr I'ri-.siini M,,i:iiirh (lS!i:!i o
f. r. A. 117, 14 U. S. .\|)|). 158, J.-) IV,].
.!,'!:(.

' Sep 5 204. note .">. nntr.

'Cuh' Iin,x. V. Wuud (18114) 11 Ind.
.\p|i. :i7. ;i(l X. K, 1(174.

Ws. when' a liavejini.' crane i- n-ed
to tear up tlic rails nf an i>M line of
r.iiluay. \\<lsh v. .1/.,// - |ss:, • \1 .«,..

Sr-.. Ca-. 4th s.M-ies, :,\nt. See al-o §S
2il -.'S. „,l^•.

'A foienian of a siciion ;»airL' en-
t:ii;.'ed in h>.idinLr ties iipi>ii eais is iin-

iliT the duly to adopt -ume i\lra po-
eaiilien to };uard ajrain-t. ai iddeiil 1o a
>ul ciiiiinale pl.ieeil in n lai' in siieli a

I"i-ili(in that ,nt. times he catni'il .see

"liat is lieinii 'lone liy tho-e tln.'wiii,'
llie lies over the siile of tl ar. f/.ir/

'""'';/' V. KtiiixiTi I'ilii. It. S. <f .1/. 7i*.

'". I IS'.Ml .")(! Mm. .\pp. (i.-iO. In S-tiith-

ini h.iiiv./s A'. Cii. V. Mniiic (IS'.i^l 4!>

Kan. fill;. .31 I>ae. 138. a scivant was al
lei'id to reeovi-r on the tlii'orv thil
•"nie s]K.eial aiiplianees oiiL'ht. to li<' fiiv-

iii-heil. for the' purpose of fariljlalr,'
Uif woik of loading rails on Hal cars.

On Ihp other hand, it has heen lield that
neL''i,Lre|iec' (•iiuiot Ik- inferi'eil wlu'ie the
mil hod adopted for loadin;; r.iils on
Hat ears was for thfi men to liil a rail,

walk with it to n ear. and. wh'n tlu'V

reaelieij the ear. to line np, an) al t ho
word of eomniand thmw il, l.y a c'lm.

Iiineil olTort. on tiie ear. f'./i/... v. Tij-

I'oH /'. A'. Co. (ISSill 1.33 f. S 370, 33
L. ed. i;.")l, 10 Slip. Ct. I!ep. 3sJ.

°A steamhoat which attempts to de-
liver fiidiiht witlioiit iiioorititr. wlipn
cert, I in dan^rcr to the crew is m-cessa-

rily involved, is liable for the drowning
of an rinployoe by fallinij from tlie

sta^e plank on its withdrawal from the
shore, made necessary to save her
^iiioke-tacks, while such employee is ar-

liially cros-inpr the plank. Chiiillium
V. A''<' llirrr l.inr ( 18113 ) 50 Fed. 248.
,S'e al-o § 20tt, notes 3 and 4. /"'^•^

" In XI. AoMv, .1. rf r. A'. Co. V. Trip-
I'll (ISill) ..1 Ark. 2S!i, 11 T,. R. A.
773, 15 ,S. \V. 831, It! S. \V. 2i;ii. Hie
court, alliiiliii!,' to the fact that one of
the III eca lit ions taken by some of the
lailroid companies is to place loi'ks

upon the swit.clies, said that, if the de-

fendant, bad adopted tha'. prriaiilion,

no ipir-tion could presnniably have Inin
lai^cii as to its siiiliciencv. See also §S
2IP!I, 21!l, putt.

'A railway company which permits
its t.raik- to U'limie iiii-afi' should be

laid to an iniiea^el ri'-jioiisihility for

the maniii'r in which its trains are run
o\cr sn,h I.racks. \Vihin\ v. f.oni.^:i<nta

<t V. ir. A". Co. (lS!t!l) 51 La. .\nn.

1133, 25 So. yiil. Neyli^'onee is infer-

* rmm
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C\il|>!i1iility is (ilso iiifcnililo wlicvo tlicic :iir im jiroiM r arniia'.

iii<-iil> f(pr ii'iMnliii;:' stiiliniiiirv 1 luclivcs, sn ii> \<> |>ivviiil lliciu li. i

alile wluTi'. Iiy llir m i.iiiL'riiM'iiK »f ft (I^^Ui II !);il.v, IJ:.' hihI fomfl.'ll \

liiihMiv riiiii|Miiv, liMiii liaiiil- Wfif if !'• ini^-iiliiiiiin I!. (\i. (
1MS7

; I'n.l J All

.liiiiiil'to run tars aloii^' a tii-tlr iinlil 4^'i. svIhk' riii|>lii>cr-i win' iliiiir.l i,

Ihcv .Mine MM\ ilo-r K. ii pla.v ahrif it, ii.\.i> .m llir ^r.Min.l lliat, X\w\ «.i.

i-.M-ril ti) In- -afc\ ilicrc iM'iiij.' iiothiiii,' In awair of (lie iiiaMiiir ill wliiili th.- c..i.,

iiiilicatc tlic iioiiil at wliidi tlic ilrf.Tl.ivi- pany «a- ar. ii>Iiim"iI to il<. tlic -\v:v<

nait hirail- I'ltiilniiir V. Kiw l{. Co. ilin "f il- <ar- ill it- yar.li. W'.i. i.i

(ISrm Ml X. •!. I.. l'>1. All I'li'vatril a raili.iiil ci.iriMiiy -sk •.miIHv i.f .: .

stiivt lailn.ail roiiipaiiv ii lid liaMr for livelier t.mai.j an cMir|.li.yic killcl l\ !

iiiiiiiii- rr-iilliiii: iii'tia' <l<atli of ;i iiii; i iiii nvrr l.y a t rain i- lor 1 1"' jni .

,

workman .iiii.Ion,..! on llu' track, iiii'iv wlinv lie w.m .lo-in^; one nf -iv in

ly iMcau- it ailortc.l tiaiiis to <lo-ily all. I tr.i.k- in tlic .-oni -.• ..f hi-, iini,: -,

follow .iiic aiiollaT. linn II V. I'lilin'iK'i III. ait. at 111.' tiin.' nf tli.' a.-iiiliiit
.

.'i!

ll.SMlli 40 .Xiip. Div. (l-.^O, i;il \. Y. liy na-oii of fiiiiiunit pa-siiifj of t r ii:-

Siipp. -'.ii, .icn'viii}.' riOi.'aiiiii; (IH'.iSi ;iil ainl llic lar^'.> nuiuli.r of iii.'M piiipl.i\. I

App. Div. 4.');i. .")l \. V. Siipp. '.I.")S. i.li|. woik was .•\lriiiicly lia/aiiloii-. an I

XMici.' men ar.' at. work in fo.^'-v wiath the f.nciiiaii iiinlirlook to .lir.'it i!.-

cr on a tri'-tlc ov.^r wlii.li trains arc run liiia' of cro-siii^' tlic tra.'ks. ami lli.ar i.

at int.Tval tl«' ( p.iiiv i- lioiin.l to .^v i.l.'ih-.' tliat tin- tr.iiii appio,,-.. I

tak.' >ii.li
I

.ciaii(io!is as'ai.' proper in iioi .l.-.~ly. an. I, owin^' to a slorni .f..\

vi.'W of til.' atiiios|,!i,.ric .•on.lilion-. hi \\u- .laikn.'ss. wa* oli-.Tvalilc only a f i

tci Shili- r„».vo(. Uniilil Tniiiiil /.'. ''.. .ar l.'iiuilis. an.l .-vi^n at that ili t m >

V. /•<-.. (ISSlt) 41 Kan. 71."). Jl I'ac. it conlil not. lie a-..-itaiii.'.l ul..-|l,ri ii

T!17. Uli.'tli.T til.' .•n-toin of ini^liiii',' ua-* mo. in;,' or iiot. Illiiinix (\ /,' '

Hat cars aliisnl of tlic ciij;inc i> la-li v. (lil'„il (ls;..-ii I.-.7 111. :!.".», tl \. I

•.'cnl is a <pi.-tion for llu' jury, /'or- 724. It is a lii;.'Ii .Icyrc.. of ncjii

7li/ci V. 1.1,11 iiiiiii (lS'.i:ii .-.7 .\rk. I nil. -ill towar.l an employe.. r.Mpiiri.l to n.n-

S. W. Id'.HI. .\ railroa.l .-ompany cai. ersc tli.. track in tlie ni.i;littiine. t.i m:u

not l.c fonii.l <;iiiltv of iie-ii._'|.nee to a train with. ail a hca.lli.-hl on ;i .!
.'>

«ar.l an ..inplov.r kill.'.l on its tra.k. iii'.'lit. Ilnlliiiu.rr .( O. S. W. I,' r,.

for t.h.' iva-.m" that, in a yani wl,..iv I/-;. (I«'.IS) Kli HL I'l-"'-' N- I ''

tiains ar.' iiioviiis; almost eon-lanth. it 7:!2. .MHiiniii,^' ilS'l,
, ,1 111. .\|.|. !

starts a train wl'iil.. a <l.-nsc siii..k<' has W h.'iv an ..mploy.'.' who was ..iilm. ' ,'i

S..III...1 ilowi- on th.. track from thi. 1...ie .ollIllin^' .mis. all.T lh,.y ]).••] I i

motive of another train. Momr v. w..iuhi'.l. while in motion, as tln'v .i. n-

f;n,il \o>ili<rii /.'. f'o. |KS!>7) 117 .Mi-m. Ui.U.al .mc hy on.', wliih' l.ia.l.l, •'.-._

;i!>4. ll'.t N. \V lllKt. It is not n.'-li- s.-al..s. was injnriil in .•.ins.'.ph :.
,

-f

tr.'ii.'C. as n nialtcrof law, for a railuay failiii;.' to u'ct out of thi' \\ i.v "i '•:'

com]ianv to p.-rmit its ears to run nn vvhi.li he all.';:es was .-.imiiiL' fi-t.i t' 'i

all.'ii.li'.l in its yaril, fhoii'.'h it woiil.l ii-iial. tli.- m.-r.- fa.t that it wa- i.p .
i-

jinihalilv lie oth.'rwise if inoviii',' lars at moi.. than the usual ral.' of -.1.

w..re I. 'ft without some one to ..intr.il uilh no otli.T proof of n.'L'lii:'--. 'V

them, in placs wli.'ie tli.' piiLlie wit.' .'.'pt his a—erli.iii that th,' ...r- .-..1

allow. ..I to U- on til., tra.'ks. K.ll.i, v. liav.. li.'.'ti -.'lit ovi'r the -<al.s :ii .i

Chirunn. M. if N7. /'. II. '•'>. Mssli :•,?, h>wiT rale of s|„,.,l. is not. sua,, i. .hi M
Wis. 74. N. \V. .sill. It is ii.it ni'L'li- sh.iw nc'.'li^.'ii.-.' on th.' part of t!i.' •..-„

^'.nce. as a matt.'r of law, to shiiiil c.irs paiiy. whi'i.' h.' t.-tili..~ tlial I y"' '"

f.y ki.'.kin.; th.'in ha.kwa'r.l hy an en fore th.y ha.l ..an.' a., fi-t a, (hi- .'.

pine. iinatt.ii.l..il hy a hrak.'iiian or an.l h.' h.nl r.'fii-cl to iiiaU.. t';.. .- >

lookout in u vanl wh..re trai'is are h.'- liiiu'. U'.o./.s- v. >'. /'""' .i "• '' ' '

ill- nia.le up." Srli,i;i,lr v. I.nl.'- Sl'in: ilssxi :1<I Minn. 4:!.-., 10 N. \\. -'"

rf'^1/. S. I!. <'o. (lS!i:il 07 Alii-h. :ils. -Jl On th.' ^n.iiiM.l of complian.-.. «ii'' "•'i

I,. R. A. tiOO, ."ill \. \V. ."iil.'i. The irroiiial mon \i-i,:;i it has t,,..!! h. hi ih.'i i' i-*

of the il.'.a-ion was that th.' trial iii.lj.' not ni.i;li;j.'nt to maki' tl..iiiLr -mi'"--

lia.l in his .liar^'c, impropcrlv i'jnor.'.l Ihii'l v. iluni (loom .•?!• »'. C .\.
--

the .•tcmcnt of the scrvaii!'- !-no.U.-.h.e OS Vrd. (N;!
:

(;......-... v 1/, „„,.,,.'. .

of the ri~k .•aiise.l l.v this sy-l..iii of SI. I.. U. r„. itss:., 7.S I'iam. .."' li

shnntiii'.'. Th.' anlhoriii.'s foll,,w..il w.Te N. W. :!o:!. I'oi tli.. -am.' i.m-mi' •

Uurphy v. .Ytit iorfc f. it U. 11- H- Co. is no nc'rligenue in stiirtin- a ti n"



h

I 2081 8YSTKXI. 447

Ix'iiig put into motion bv tlio ojirchss or wilful net of stmnjjcrs;*

wlicro u siding is constnictLil on an inclined jilanf, witiiout sixH'ial

]ii-('caulion.s to prevent tlie cscaiK- of rolling st^K-k on U) the main line ;"

wliere a s\vii<-li wliicli it {>> tlic eoni|)anv's dnty to I^-ep closed is left

ojicn ;'" \vlier(> workimri are not projx'rly protected from dang<'is to

lie antii'ipateil from the ordinary movements of vehicdes in the \>uW

lie stre<'ts;" when- no projK'r measiins are ken to prevent a dangcr-

mis cnrreut of electricity from hcing sent over a wire at a time of iIk;

day when lamps are cnstoniarily trimmed;'" wheni workmen arf

not profccted from heavy fragments of metal which are apt to 1m!

ciuiglit lip hy a largi' cog\vhe<d and thrown alnmt the room in which

tliey are engaged ;" where the arrangement of the ]dant is such

that servants handling explosives are ex|Hised to iinno-essary dan-

gers;'^ where profjor supervision is not ex<'rcised, with a view to

without a anow ploii^'h and two (Mi^riiK'S ' Sonthirn P. Co. v. I.nffrrhi (lS!t;n
1(1 force a iiassn^'o tliroiijili a siow drift, fl C. ('. A. 47-t, l."> I' S. .\|>|>. l!i;!. 57
Itninttt V. Hitrliiiiildii, V. K. rf .V. K. Cd. Fed. 'i.'ili. foiiijiari' IS u'l'1. pout.
lISSS) (id lowu, :iO.'.. r,rt Am. I!(]>. -J?.'), 'In Untrrslux, II. <( S. .1. A". Co. v.

2;t N. W. (i7S. It is not ncf;lijiiiico to CmKl' II (ISIM) fi Ti-x. Civ. .\|i|.. IllO,

siil.jcct tlip rouplin;;* of cars to tlio nd- ii."> S. \V. 4H(!, tlic pn'caiition sii;;l'i >ti'd

ililional strain fanned by the iiw of two was tlio ii-(> of .a stiili switch, sr: con-
ciiilincs to draw the train. H-inK- v. strin'tid that it wo\iliI can^e lon-c ens
I'i i,it.'<:iU-niiia II. Co. ( I'a. 1SS7) 9 Vi'nt. to run olf a sidi' lr:ick licfore ivn-liinj!

llip. 78ti, 11 .Ml. 4.')l>
(
plaint itr'.< con- flic main track. I'oiiipare jS il\. jiost.

lintion was that one of the enfrines " liit( itinlii.niil if (.'. .Y. It. Co. v.

^Iioiild have Ix'cn used as a •'pii-ihcr"l . .loh'i.son (H){IO) 2;i Tex. Civ. .\pp. 1(!0.

liukiiifj a ^avel train when a road is n,") S. W. 772.
iimhr oonstriiclion is not ncLsti^'cnii'. "Whore a wajron of a third person
Cnrr V. Xorlh Rircr Conxtr. Co. ( 1SSS( runs afjainst a •riiy rope s| rcli hin'r from
4H linn. 2(;(!. Compare § -Jit. iiiilr. a structure upon whidi work is Uin'.'

Wlicther or not a company is nei;li'.'cnt doni' at nifjht. and thcrcliy causes a
in failinfr to dcsiirnate. hy a cUarin;,' -^(rvant ensa";cd in that work to fall to
()o-t or otherwise, the di^tjinee at whicli the ;:rouiid. his master may be fo\i!.il li-

iiirs on the repair track should lie ahh' for the rea-on that he faihil to
pl;iicd from tlie h'ail track, and so lia- protect his employees by setliiij; d.in^'cr

tic 1o a car repairer injured hy reason >ij.'MaIs or stationini; a watchman near
f'f I lie tender <if a pa-sin^' en;.'ine on tlie friiy rope, and he cannot excuse iiini-

tlic lead track ^trikinjr a car on the re- self on the friound that, when the worl:
|iair track, is for the jury, where there was heijun, he tunii-licd an adcipiaic
is pviilciiee that a point of safely couhl supply of lamps which they nii^iht ha\e
have iH'cn desi;;riatcd. Ctiiiii>.'<ton V. used, (liner if //. Co. v. h'liimilii

'/Vj.is- if /'. li. Co MS!t.-. ; Tc.K. Civ. (I'.IOD) 4(1 C. C. A. i;:t. !I0 Fed. ti7!».

\\<]<.) :i3 S. \V. 'i.>i , former appeal " llnrroiin v. Brush Elcitvir lAqht
fW.'-.'A 4 Tex. Civ. App. 2.'.. 23 -S. \V. Co. (ISOli) 12 App. Div. 12(i. 42 N'. Y.
47. Ill .MrDi.niihl v. Chirii<io. tit. P. .V

.

Siipp. 7ltl. .\ppeal ilisniis>ed in (1807)
<( ') A'. Co. (lss!») 41 Minn. 4;t<). 43 N. l.-)2 X. Y. 212, 38 L. R. A. 015, 4fi X.
W 3si). it, was held to he nci.di;;eiiee as K. 201.
icL'.ir. Is an experienced servant to adopt " I'irhlnnd.i Iron Co. V. Klk-in.i
llic method of turning,' an eii^'iiie upon a (1S03) 00 Va. 240, 17 S. R. 800. Com
tnniialile hy means of another eiiL'iiie. jiare note 5. siiiira.
till' fniic |«>iiig applied by a stick ex- "The sy-teni of work at a quarry is

tcihliie,' between tlieio. (>t!ier eases in- !i. L'liLrcnt where a steam crane is placed
V"lviii^' situations similar to those pre- in siuh a position that the live cinders
^'iit. .1 in the a1«)Ve note will be found thrown out by the Iwiler funi.iip fro-
111 S§ 209, 217-220, post. quently fall at a place where workmen

4i
HI!
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protoctiiip tlip Borvnnta iiRainst falliiij: lK..li«'s;'» ^^ll -if tho urniiiir--

iiiciils iiia.lf for giving sigiini.s for the iiiovfiiu'u, ot macliinop.- an- ii-.i

.Mii'li as are (•aleiilati-d to accure the sufi-tv of tlic sorvants whom that

iiKivciiuiit may ciKhiiigcr.'*

If tlio servants onii>loy<'.l aro not coiniK'tcnt for tlio work to U- (!

unktis thoy aro luuler proixT siiixn'vision, tho niasfor fails to i

Ilia duty to liave conipi'tcnt wrvants, wli.rc he has not arr, i-

havo such supervision exercised at the time it is ri'(Hiirech'^

Whetlier the system of work is to Iw deemeil iK'-ligcnt will som,-

tinu« di'iK-iid ui^'n tJic skill and exi.eri.nce of the servant who is s.. k

ing rc<'overy.** Siv, generally, chanter vii., niitc

For other o-isos whieh might, as a mere matter of logioal ohissilir;i

tion, be plaeed under the head of the niast<T's .Inly to provide a .-at-

svstnn, sec §S »«, 08, lO'-', lOlJ, 105, 107, a„l,'.

'

As to eommon usage as a test of the quality of the methods of w..,k,

see § -tfi, ante.

209. Duty to warn a servant in regard to transitory and sporadic

dangers.— One very ooTunion aspect of tlie duty to provide a safe as-

tern is presentivl in tliose cases in which tJie gravamen of the cmn

plaint is a breach of the obligation to warn a servant against i.eiil-

arisins from the manner in which the instrumentalities are atT< .-. .1

by isidated events which occur at more or less fn>(iuent intervaU .!ui-

ini: the performance of the servant's work, but whi.'h ]>rodn(v nn j, i-

manent effect upm the intrinsic condition of the iiistnuiK-iitaliii. -

themselves. The distinctive feature which is common U> jictimi- t..

recover for injuries caused by such [xtIIs is that the envir-irnKMit ..t

aro pu.Hn, in blast,, an.l no arr:,n,^- Pa. 14S. 20 AU. 032; .IM'-
;'-^.;;

„,..„/- an. ma,l,. for into,, -pt in,, tin.-;- rhonu.s />"'-''«"• "A"; ;"„..;' .

cimhrs. (Irani v. Dnj.'<,lale (1883) 10 liap. .lu.t. .,>- <•'»'<•. '*^, <
„,^-

-- / '

Sp S..-- Cas. 4t.l. sorios. I'.V.t. also t.ns,.s .-.t..,! uml.T H 204, 2n.r.- '^^

"/»( Vitn V. rnuir (ISOH) 35 App. "An wnploycr .h not. as a niMd.,

nnd
3/

7h^M,;:;n;r;o v,:.;,!;.c U. as..nt s,.n.nfs .,..» T.,. ,.,int w,,-
,

,d d..s,.,.nt of the .'ai-os. Mur,U,ch v. tins ,.,.11,0,1 M „nloa,l,n- «„.il
1 ,-

«r/,i,o„.a (188U) 12 So. Soss. Cu8. 4th hav,. i,...n ''''""'''';''! .";;";;;^;'';;

,

au\ woiUnian wlio iiniliMstoo,! l,o« tm •

rics. SID. _ , , ,, , ,
_ , ;,,_., ,

" Mci:ili<l<>tt

Com. I.-.7. 22 Atl. lOOt
V. }{a.)<t:<]ph (lani) 01 |.l

Jr. liiinr V. wagon

Philudplphia i R. It. Co. (1800) 137

hn;ii,i i,:,vi' (\1,'ti'!fl i

to iJiLMiit it3 bi'injj pu-li
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tlic ^i'i'\:ihl uiidrrppcs rtniiip ti'iii|"ii'iiry i'li;Mi;;i'. A \viiriiiii<j iiiijii'o-

|ii'i:il<' Id siicli (iri'iiinstiiiici's luny Ix' ^ixfii in tin- «Ii;iik' <if ii fjfiiciMl

instnic'li"ii. Il must, then, Ix- hiicIi us to |iiii llic scrviiiit ii|n,ii lji>

UHiiiil. cillur hv iiiilirviiii; liiiii ul" llic lime :iiicl pliii'c win n lie pkiv

(•\|it'cl till" riiiiiiiiv tn nriMir, cir, ilt. illl CNcllts. liV imtifvill!; Iiiln lli:il,

wiiliiii I'ci'liiiii liniits, ilir cliiin;:!' iimv u.'ciii', ;il, aiiv lime, ami aiiv

|i'acr. I S<r Im'Iipu.) ( >! tlic waniiiii; mav laki- llir I'urm '<( >"iiir >iir

iiai inriiiiiiiij; llii' Mcvaiii lliiit tin- rliamjc is immim iil. In liiliir

can', tlic ilaiii;(r t" lie proNiilril f. r will nt'ii-n lie -ih'Ii tlial tlif -rrv-

ai.l's s.ifctv ran lir rllVclivi'ly s<'<'iiii(| only liy liiirrlinns in llir iialiirc

<<( rnlcs |iiMiiiiilt;ati'il lict'ei'dianil t"<'r tin- i;iiiilani'c of all iln' -•r\aiit-,

liiiili iliiM' wlmarc 111 Im' i.riilciMiil auaiiisl .-imrailic lian^ifs ainl llm-i'

,vlio-i' ai'ls may iirmlm'c -m-li dan^i'Ts. 'llic I";;ical rclalinii tlnis in-

ilicalcil is ili'cmril to lie a .-ullicieiil vvarranl t'er cup Mcrinir llii- i'l>li;:a-

timi as one wliieli ari^< - mit et llie liiily In eiimliict tlic Inisiness nn a

safe -y^'cm. In a ni<rely l.ioicjij |ii.int of \i<-w, linwcvor, it miiilif.

willi ]i('rf<i'l |ii'n]ii'i('ty, li" ili'^cnsscil in ciinuecl imi willi tlio general

iilili;:aliiin ef kccpiii!.'- tlic s<'rvinit infurmcil a-^ tn ilantrers wliicli lie lias

nil means uf i)scert:iiiiinir liims<>lt'. Seo next ejiaiiler.

One ]iliasc of tl Iili^alieii is iiidicaled liy tlie ]irini'iiile that tlie

master is Ixmm] In s<'i' tliat m> nnK'r willi re-]ieel In eiiai.'jc' "f ]«i-\-

tii'ii of tlic siiliject oi' llic wiii'k *liall 1k> <>.\cciiteil wiiliniil line warniiiir

1(1 tlic cmiilnyee.' Tl.is |irinei|ilc is cxemiililled in n class <if cases

itivii!\inir injuries nf a ty|M' very ciimmnii in llic ;;i'eaf imln-lrial cs-

laliiislimcnts of nieilcrn limes,--injuries, tlial i.s to say, priiiliireil liy

iIk' fact that some lieavy ulije<'t not uiiiler tlic control of some jiariie

ular serxant pas-ie-i at intei'vals nlonjj eertain lines tliroudi the space

ill wliieli a servant, is r<'i|iiii'eil to work, 'llic special ilanf.'er to lii>

aiiiici] ateil from such an (>vent arises from the fact llnit the servani's

ci eiii|ilovees, whose duly it is to rci;nlate tli(> iiio\-em<Mit nf the heavy

eliject, Ik' they ever so viiiilaiit, will often find it impossihlc to save

liiiii from injury hy a warniiiir 'rivoii iimiiediately liefor<> the ciilraucp

lit ilu> e'.ijcet into the space, where there is si dauiier of its iiiipiii::iii'j

eiilior u]ieii his own )i<'r-oii, or upon some ohjeet which will ihi r hy

he <et, ill motion to his injury, and that, the servant himself will ofioit

he unahlo, consistently with eiviiiir adeipiale allentiou to hi-; dulios,

111 keep a proper w.ilcli for the ap-proach of the o'.jeet. The siiiiaiioii,

tliei'eforf, is one ill which the liiahest deL'ree of cnro on the part of

ilic ser\aiits theiiiseKos cannot always avert a catastrophe, and in

''

SIrir.nt V. I'hil(,.trl,,ln„. II'. <f ft. R.
l-n. Mssni 8 TToMst. (I)..|.) 4.-.0, 1!( Atl.
• '•I!' I i-liii !;.'( to iiir»M.

Vol. I. M. * s.—2!).

Til
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wliiili the :l>l'i|.lii'ii .if illililMi' liniMMliiPii* liv tlic Iliiisfcr in Cillful;!!! 1

to iliiiiirii-li M rv t:ri-iillv llir li-k .it' -iirh n riilii>lri«|ilii'. rmlrr mpIi

i'ii'i'iiiii^t:mi-t> ii ii rc;i-in,il>li' In iiil'cr llir «• ,i-|c'iicc nf nn iili>..|ii!.

(liitv on ilic iMiisici-'.s pMi'l III iriiik'- iiiriinuciMtiiN I'd' iiii|iiirtiii;: a lini

Iv WMriiinir 1" iiny scr\inil wlm iimv lie iiii|n'iilti| \i\ sni'li ii cniix-,

'l"lu> iiwisl iiimui<iii> illii>lriili' MS .if ilic diilv to ffivc Wiiriiiiij.' :iiv

fiiriii-lii.l liv ili.iM' iMHs ill wliii'li tlic (liiiip-r \viif< |irn.liin'.l li\ ih'

iii.ivciiiriits iif niilwnv mllin;: st.wk, .<r oilier j-iiiiiliif iiiipliMii.-. -
-'

'M III." HII."ltii"»'HI^ I'. il liiini .i.iii .. » ,.

v\lii.li li.> i^ liiil.l.' 1.) i.illiil.'. il i« lii« -lli.-l Jlt.iMi.i'i 1.1 till" «.irk in nii 'i

.liil V. wli.ii kii.iwi/iL' tli:it 1. Ii-.iiii. wliiiMi he wii- <'ii^Mf.'<il w.is im-.m-i-linl uii'i

liii« i.i.l.'is ti) aii.l i-i iiiMlNiir;.' -J.") mill-' ..•ii-liiiil. \\iil.lifiilii.-> fur ii|i|.r.i... !hm,>

Mil liiiiir, i^ .iiilv l.'ii iiiiiiiil.-' lii-liiiiil a tniiiii. Sniiilir v. iU i' luini. <'. c ,(

liiiiii iill.i»..l to ni;ik.' tint 111 mil,', nil St. I.. It. r,,. (|S!l:li i;il I ;liii. Si. |s7. .'.t

li.iin. Mini wlii.li i- diiv.' Iiiiiii- l.it.\ ti> N. K. IT.'i. Ill th.' full.iw iiif: n-,- Hi.'

(.1. "I Mill WMniiii'' III lli.'iii. Ilniislnn iliiitriiii' i* liiiil .l.iwii tlmt. in(l.|»ii.lriii

, .r ' ... .1.1 I.. t *i , ..„ ;i....i I... tl

iiu'iiiist Mil. .tiler wliiili IS licniL.' r..|iMin.ii uu' |iiiiii lo iiiiiM' :i .iiniiiui;,' i- ti-.:..

i-~ n.'.'li^i'ii. .'. SIril.i V. <hhiiiirt /.'. Cu. ;.'.-nt. in -ii.l.l.'iily anil willii.iit. u,i!;m'v.'

(Is:wi7.ii 1,11. .\iiii. IsS. •2.\ S.). .•U'.'. .\ ill. ivM-iii',' Ilic s|i,M.iI (if the tr.iir' «!'M

rMili.iMil is liMlil.. f.ir tli.' il.vitli ..( .-m al..iiit Ii f.'ct frmii tlw .-Mr to ulij.'i I'l'

rniiil.ivc.. wliil.' l.iM.H"..' uilli li.'MVV linii- .•n-iiic is t.. hr .,.ii|.lc.l. .v/. / i^

li.-r .-ir- stMiiilin;.' .>ii M .-piir or si.!.- Ii.ini f. If Cn. ilsii.-.i !l| l...,:i ."'i, i-'

UM.-k. lliii.ii^ii III.- f.ili ..f !;.. Ill>i^^.r lui \. \V. :!•!>. ,\ <..:. !:;.-=-r i- : .'.^ -!

liim. .-Mil-.'.! liv ;i i.ilt wliili' .'iiililin;.' tli<' ii."jli-i'iii-<'. if. kii.iwiiiL' tli.it m - i
.
;"

.Mr ill wliiili 11.' vvMs nt \v..rk. uilli.nit mi'.I iiiivNr '•'•.l -ti.'li'".' nf :' •'

"'J
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Tlio ciiiii."|un to wiirn Inii iilsn l»r«.n di^cliircil to ]ir n rmiiihI fur
liolililli: tin- lllil-l.T lilll.l.', Wli.f ilif .MTVllIlt WiM OXI-.^.I tn t|i.' ri-k

«( injiirv CruiM tl |>. Miiun nC li.'i.-iiiiK !ip|pli:iti<'i')-,^ ,.r fr.-m |„nvv
'•"'''•' "hi.'li iin. ilihiUii li II lii^-lirr l( Vfl a.s a <l<'liiil <<{ tin- \v..rk,"'

'" ^' ' 'i'"'^^ '>-lini.'. .- uliirli i,r<' likclv to full at iriv^rnh r iiii.rxai.s

ill pmi|>liii(f n nir will |ii.)l.iilily •ikI.iii iIm^.Si ;ii r. (". A ilii.l .,!• t' S \\,u
pr lii* .iili'tv. Ill' ni.l.i-, ii I,, l„. ,,.,1 ();.;, M-t I'r.l. L':i A vrv.nit wiio »I,V|..
Mllliiilll Kl\lll;j «il.;illl(; ;! IlilM. I'lir lli« ^itlrlllillM is .Itr.ll.N hi. »,,ik i..WM. S.wth.n, I,', i;,. (is-i.i, !!•• \ i„|„iv,l l.y ,i , ,„„. „|,iV|, i, „„„..|
I

. ..V 11. S. K. Iill. A Inlidiri .ii.l.iv.l .ilniiy ||„. ,i,iv. ..ii vUiirli it li„u U
1(1 mil. Ml a (iir liii« ii ri;.'lil, to »..iiiii.' »iili.iiii miv «imiiii« .it'iml, nuiv ir
iliMi till' ..llii.|' .-.ir. »ill not 1«. I.ii.k.-.l ,.,>.r ili.iiiM«.-. I/,./,,,,/ v. «.,.)„„/,.•
.lM«n ..II tl„. nil wliilr Ii(. i. 1,1 H..ik, I/,,,/,. ll,„/ls (|S!M) III) \-„ 4.|« |.| s

n",,"""
,',"','.'' '" '''"• '^'""' ''"'""" ": -""• ^••'' "I-" til'' .11-.- <l....ri.l liotr

,..;/.,,„ I/. //«•,,.
y. ./„/,»>„„ i|SH.-,i IK ,1, ,„,,„. A.l.lili..ii.il r,i..- in »l,l.li

III. .... Jl .V h. IHIl. rii.. ii-k tjiiil an 111., f.i.ls »,.||. iif an .•»...;itlii||v -i'lijlar
.iii.'iii.. » ii.li |, l..|i,.tr.l 1.1 l». ,„ It, iMliii... I.iit »|,i.'li niT ila..iir...| iiii,l..r
u:..\ t.. til.. ,..|Mir -li.i|.. ttill. in a !-\\ ..tlii.| h.a.liiia.. f .r lli.- rfa-.m lliat th.-
iiiii.ii' .. lia.k l.iHai.|H tl„. ,.|,„.,. ,,, ,|,...i-i...,. „,.r,. f,„in.l...I ii|..in ii ,.,.„..
v.l.i.li a van! .-l.Tk lia-i jii-i ,,||y| | ,u,,i| .lilV.i.iit l....i.al ...it iiti.in an-
ti..m It. iii.t „ii|y Hilli.iiil -iiiiiaU. l.iit. ,.,|,.,| ,„ ||„, ,„,.,, .,|i„^, ,.Hi.ii, mill in
Milli.iiil any l.i..k..iit. I. n..l ..n.- »lii.'li -nl.tiil,- c „f ||,i, ..|,,,|,t,.r

1- ii"i.iiinl l,.v MuU .'I.Tk. ,S7. I.,„ns ,t \, ^-liyrn. . i, ill f.i al.l,.' from t.li.- alv
/. //. /..<.,. V /.•../// «i« 11,1 (|H!i.-,| till III. -,ii,.. of a man to -ii|hi iiitrml tli,. i.la.-
\|.|.. :>]. Wli.T.. an ...Miil.iy.-.. of a in;, of tla. .....l lnit.l,,., in 1.1... Iroi-tiii-
lailuay .oiislni.tion ...iii|.any i, at .-.i;;,. ,,f a miii. . ami tli.. w.int of a U-fl
»i.ik on t.i|. .if a l.our Ha-oii on lli.. i,, . ..iMiiiiini. al.. Hitli II |,|,,v... wli,.
tiii.k< ..f n .lr...l laiJH.iy ifiaiiy. ,,|„ r.it...l lli.. Ii..l,tiii;; a|i|.ar.itm;. 1/i/r
.n.i »lii.li it> caiH w.Tf riinnin;;, n,.,v. ,/,„/, v. l/.i,/, /,,/,„» dss.".

i
1> s,. s,.-n

it-itin;: t.li.. fr.-.|iii.nt r.nioval of 111,- (a-. Itli „.|j,... nil). 11,.. ,|an.'.r of
«.ii;..ii fr..m tli.. traiks l.y nason ..f ,trikin,- a |i.|..,n i-oniin;; iij. fna,, t.li..
"lii.li i.laiiilill was injur...!, it is lli,. l,o|,| of a n I, in ,ui.,-in.' l-air.'ls
.liny of th,. .on-trii.-tio- ..omiiany to int.i tli.. hat.liHav, ir.|i,iii-. -.i l.iii.. a-
II-.. .mlinaiy .ar.. to pr.. 'nl injury to -lii|.H i i-l.ts at., lit. woik in tl.at |iai~t of
It- .1,11.1. ly.... vvliil,. at «oik on tin. III.. Iml.l. an.l lli..ir «ork niak..s it mr
'""" „"'-".'"• ''.\,''" prot.slin- tl -a.y for tli..|i, to ..,,•„,. „„ k
«:i-j..ii that It, woiil.l not li.iv,. l..,.|, m..' I !iroii.,.|, ||,.. I,,,!,.), j,,,,, „lii..h |l,.. loi,!-.-.n to .,.|„o,,. ,t „|,i|,. |„. „,,, ,,, i,,;, j. ^,„j„j, „„ ,,,.|, ,1^^,^,^^^ ^|^__^^,, ,_^_
"..!.-. «itl, out mitj.-.. .ir »aii,i,i- V,„7/, tak.ii 1.^ tlio.,. in ..liari.'.' of tli,. lo.„|,n-
I-.'...'..

//. r.,a.v(r. r„. V. /.„,,„ loa>,,.rlaiii »l„n son.... is ..o„,i„. on
i;"'>» Ml Kan. .\p,,. :,.,. lil I',,,.. HTI. tli.. la.l.l.,-. .,r tliat som..on,. .h.u.l.l liLMi.n. a ..rvant IS .n;.'a-,.,l in ii-p.iir -lalioia.l at -ii.li a pla.-,. n.^ar tli.- Iiat.li
11^' .1 .ilili- «l,i,.li lias li,.,.,, |,.«,.n.,l >.. ii,at tlio o„,in- up mav li<- proM,.rlvin

11
il Ih.iv is ,la,i-,.r ot its N.iiii; ami .s..a-,inal.lv warn...!.

"

Thr /•,„„,, r-.inik by an ..n.uiii.. wliirli is nioviii;; up i IS!)7, 7,s l.',.,! i;i)(|
"i'l 'loun a railway iraik ..mt wiii,:, ' W 1,..,,. it is ,.ss,.nt ial to tli,. saf..tv
II liaiiL.'-. til.. „,ast,.r ,s ;,„i|,v of n-.yli . f l,,l.,„,.rs. wl,„.,. ,|i,ti,.s in tli.. loa.li .:.
->>>» If l.r oiiiit. to finiiisli ,1 wat.li ,if a sliip ,,.,p,i,,. tl„.„, to 1... in tl„. l„,|,r""I. ^iii.l si.,. that 1„. ,s stationi'il so a- that n •l,at,.h-t..|i,l,.r" slionlil l„. sia-Mop tl„. ,.ii«im.. ItiiiHs V. 1/,,. tioi„.,| at. Ill,, hat.hwav to warn tlatn
[''

\
/!!,"':.",.."'''" '"""• '''^- "'»" ''•''- "f <'"lt'»' .'lo alHM.t to 1...

». .\p|i.l i..t S U, iniii. Th.. .iHi.cr tliiimn into tlip hoM. it is tli,- ,l„iv of

-'if" 1

"'
V''

", '•"*'.'" '""iii"liv.. t.i til., ••onipany to supply a i«.r.oii t,'. I,..

1
tl,.. nia ..r.als. ,s l,o,in,l to yiv.. an .t.itioi; ,i ll„. haflnv.iv for that pi.r-

„
' V; i'l

:''''""' "I '^'' '""'•''" l"'^'-- ''""•/ V. »,.:,„ S. S. Co
I •'- lo tllc ilaiiL-iT lo will, !, 1,,. ,,,. , !s!|:i, .|.J (;., y.j,; ]., ij y .... -.„,,,„

I---.1 l.y 111., pa-s,,,,,, „f „„.|, |„,,„„„,i^,, |,,,,,.,.^ j^ 11^^, .^^ niatt..r"of law', fiv.-
P '.• " i.Ti; h.. ..anm.t s..,- il ap- tron. iM.-li;;..,,..,. in ..aiisin- tlio hank of

"'".s
\. UcthUhcm Iron To. iiii eniployct. is working to fall hy pro.l
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llinnijrli tlio n" .1 nf grav ilnlion nlotio,* <.r fnuii flvinR frnpin'iii- 1'

inntiM'iiilM

riiftli < •' I

(I ill iltt' iiiiiHi<i- » t'Hiiiiiilili^liiiiciit," or from n i-ii

into II lioilrr \\ lull' ill*' wi'uint wiiH wt to Wort;,' or h

tln<<liiiipi'oii-lv lii;;li |piT--tir»' of stfiiiii in 11 w Itii vein'!, iiiio ut,

it has lx'«'ii iic|ii,iii<(l lit II titiiP wlirii 11 vciif wiiji-li "IliiM Uam- !•

oiKMi i.x iiIiii:;:cm| ii|>,* or from v\\ ilo^ivi • llli«lillll'i': M'jrlip II'

|ir(iliiiil>i<> uh. re no ppiiMT |irr<Miilioii!» iiro liikiii, iiflrr -tviTiil I

li.,\r Ih.ii m ! ,.|V. to ii-'-riiiiii wIhiIhm' tliov iiiivc l^i'ii III! |>ro|H il

I'

wo'

.1. !«i lIlMt tlH' ^rVMIlN Ihl ^llt 1 »' wiiriio' 1 l«fI'lT rctiiniiii! U. ill

vIn,'" or from ilic |.iv„ n.c ..f n ciirront ..f .lii'iriiilv in pliic - «

«• Hrrvaiit liiis no na-on \,> cNiHi'r it,"

Wli.ri- iIm' nni'lour lia- ailnpt.J 11 .-v-lrm f..r tlio |.iir|"m<> „{

if a I'l'i'iain Kiiii I of t lan-'itorv nr
tin;: >(r\aiii.-> ol tlic a|i|iro.

iliiiir it fo'iM iilmvc, ttilli.iiil t'hiiii; Hi.' "P <M inm U .licppini; on it n

11 U liiill nf inm. Ihf fiH „( Hliirli fn
)'iii| iloM any ^ulnili'iiiiiili' uainiiii:. Ml

,iitK

tilliiii; lii'ii I" "IrMik mil" iil llif in-tioil «r;iHi i>. to a ion - liTillilr ili-l;ilii

till' r.ulll fill-. Il'ii/iiu, V.

llS!l7l \i' .\|i|i. I»iv. lllT. 17

Sll|.|..

Tifililil |iiri

ill;

f Ihl' nii'Liil. ami tin

.f III! rk'llt lllc'lih L'l

.111111111.' -luMlt. williolll. tilklll;,' iill.\ I'l

'All iniSjHr rmpliiVil' rt af \Mirk I mil ion- lo xii' thai till

ilh II |iiik lo uiiiliiiiiiiii' a lii-li laii iliiili the nii'lal nii^'lil.

i'

liMiikiiiriil of 1,11 Ih >1 I. a- ni.iltfr U'd fid I

4tli SITII'-. .1

,is (
|S!Mh ."1 S. ^r..

to.

Thi IT of a mill i-i liilili' !
iif Im». li.v iiiniiniiin;; tin' uoik. ii— iiiiii' la-

ihf ri-k iiHiiiil.inl i.;">ii llir liinporary

nli-inif of hi- -ii|iiriiilviiai'iil. iilll tih injiiiv to an laiiji^loyn'^ from a
|

III' kiiovvi of hi* ali-rii ! ii " 'ml III. it 111' i-i llyiiiL' -tii'l nil liv iti'am |
lOWt'l. .|l

|onj.'rr w.ilrliin till' I.: hi' iliiiiiyli till' marlhiiH' «mi a fn'rli

hni Ihl' ii;:lit to a--iimi' ili.il till' -ii|i<r «hiri' tin' iiilliii',' of -tnl

iiiliii'li'iil V ill I'liini in tiiii' III warn im rn il:iiiv'iroii-i than of irmi. M 1;.

him of Ihl' il.iii-ir of Ihl' l.iiiik'i filling', oiii' wa« .'ImjiIomiI |o ^-ivi' warn

l.fliiih V. Mill (
|S!i:t

I
liiti M.I

hi

;iS. -Ii'i'l wat allli'.iiL';i t'l.. f,

;).') .v. K. ''I'lii. .\n cmphnir
to stat.ion a man at. tin' to|

is luHiiiil mini hail ii-iially I'n wiirniii.: ( /

if il h.lllk V lliihni,, h'nlllni: Mill r, I
I'I'lll

hiili i- U'in;.' .'Vi'iiv^ili'.l. wlu'iv llii'i" "iit. .\pp. Iti'p. I.Vi. Si-i

'r of it- falling ;1H to <H\'

the irkiiii'ii a

, .0 1/. I!

linii-h wnriiiiiL'. Itm A /(„//. r rn. V. /

I) A', r (' .l.rll IS!l!li ISl III. .-.l<t. .->( N. r. lull. \I

iiiii- I H'l^*! T.s 111. .\l>li.(IHS(l) 111 \.'h. i:!"<. 'Jil N. \\ .
'rJl. .\ hii

minplaiiit ii imt il''iHni riilih' wliirli al 'Cifiifll v. 7/"/ii

li'jri'- Unit, whili' pliiiiiliil' «.i- ployiil \'.>'j. :i'"> '^'' ^- ^'^']

in ili'fi'inhint.''* ipiany. ih'frnilanl"-< mi lllli V. /,'

I
1^:l.•|

( liinl 1 !:: M.I--

prrinti'ii lent ni'^'li'-'inllv iliivrli'il nn r.i\rt. .j' I N. K. 4.">1. uliin

hiT hilioriT ti>"«oik at a ).oinl on thr -iipiriiiliiiihiit iliil not waiii
|ot

fiuS' of th.' ipiar

tllP «IMlt wlllTI'
I

witlioiit wiirniii'.'
]

TV almost iliri'illy alKiv" !,'0 .lu ly to ii s:i fi' ,11-tii

iihiiiiiiir I- at wor
il.iiiiliir of till' ihiii'.'.'r. i

k. iitii'\p!i"lrc! rh.iiu'i' of ily

n;; iiiilii'Ulr'l liy aiiolliir mipli'Mr

iinil tliiit -H>'

i.f pliiinlilV

lolrr. Ilrllll.ll

11-ition. loo-i'm

i'_'tiin:nit. ;iii imn *]>•

d a lir'j /w 7^ 7 V Ciililr ro. <\- - M
liiili roll.'il ihmn ami -triirk Tn. II I'm'. li:::i.

phiintllV. I1 / y. Ihrrns (
I'.HMI) 111 i- nr'jli;_'i'n('< to turn "n a

Cn. 4114. 3(! S. K. h:!i|. lit of rlr'clriiitv III an niiii-ii.ilh im

•-T! tf :"• f'-'i'i'Iry flit- in n
form his duty to proviilc a Sllfl' -v-l. Ill H I'llL

'. it ]'.'*['.* !!0| if ^i'll^

lifi'il in niiikin'.' ii'pnii-

for the proti'ition if 1 lis I'lliployri'-' I'd/„ KIrrlrir f. l.llhlH I l->

where he makes a practice of brcakin;,' Colo. ."lO.), 19 I'lu:. 479.
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ri.lii'.liiripr, ii U plnin tlmt tlic fa«>f, <<f tlir s.naiil'H Inivinjr nlii.l un
ilif r.r, i|it .,(' thr .•ii-.ii.iiiiin «iin.iii!.'. iiimI U-iiijr tiiiii iml I imi |,,

k<v|. ii. .'Jin I'lil ii ujilrli ii- lir u.Mil.l ..ill, r\U3< iuiM. k.'pt. ...ii-iiiiih H a

-|Hciiii.
. i\il ,iil.liii.iii:il n ii |,,r I .Mini; ilu- niii-i.-r li.il.lc t'..r iiijii

ni-^ wU'irh iriilV n siill l"|..iii tl.r ..|i,im..Ii |.. ^ivc til., uaniih- ..a ,..in..

{.;ii'ti>'iihir ncfiiiti' ' '

"Wli.rr iiii|i|..u-.., lire «ni!,M.i; in u.irriiii... «l,rn .Lm-.r »n« iiiii.iiri.'.it
vi.l,

^,
|,.,.|tl..|. th.l II,.. .,„|,|.n llM,..M f .,,,1, ,,,„... I |„. ^^,,,,1,; „,, ,,.

1.1... .if .1 ...l.l.- I. Iil,.-I^ I., iiu.ii. tli..i,i If ,s|,..i,.,| I,, (,..•!» ,.. ...ii.lMiit II «at..|.
iIn > .11. II..I .III th.ir yu.ii I. II... (,ii| I., ,|,.t,.,t .l.iii-.i-. ..r X. Iij.li ,1 .I...-I,.,. of
III.- ..f th.. lllll.l.l'- \Uv |.liM,i|Ml I., ...il..!, ,.,,„; II ;i. I Ih.rui... »."||,| l„.
uirii |i|..iM ill M.i...i,l,iii... »|||, II ,i|, r..|iiii,,| t., ,1,. „| (|,|. ••„„.•• |„ (•,„,.„
I. ..II ,-i.il.li.|,...| l.v Iiiiii.,.|f. ili.ii I ,„.,. \. o. ,C T. i: I,'. r„. V. It'irhrr
I, ill.. I- uli.illt t.) Im' li;.'lil..|i.-.| j. iirjli ||S'|.-,| 17 l^j I, i;,., ,._,, .ji ^ ^y
- '"' ""• ..ii-<>|ii..|i... .if "Mill III.. IS.', Ill,, .-..iirt'. ill ,. ,i hirn.'. ,,„ ilii. ,.v
mil. I iiMi-t iiM.H.T. Il,,l,,„..,„l Unu, i.l ,•, ulil.li «„, |i, |.| l.i iii-lifv 111.'
'' /".;. "•;;';" '

i';'"'" "-. \"- "''•• ^i I'l-i.ni ni.n ih.. ,.i.i„,iir, ii,t;„i:ii..,
•«

1. -..i;;. WliiT.. 111,. ,vi.ik .if III Ill II, t I., 11,.. « iiiii-.l ,,f ;i tr.iiii'- mi.i., ...nli
pl.H.

1 III 11 -.!» mill I.. |,.|m..1.. Illl.l pil.. ;,||.| I,, in;; 1„.„|- H,,. ||.,,.|,, |f „„( „,„,„ j,'

II 111. yiii.l liiiiilH.r m r,..! iih it i. ,iii, ii,|,i.-,|, jn .|,| , i,. |.ivv,iit n'
-.i»...| i. .11. Il 11. t«i l.riiitr liiiii ii|>,>ii ,i ni,,.|<. ),, r \.. .-.ii lin ,,l.,i m, i i,.|m
|i.lll I.l 11 |ihllf..llil |....|,i,.||l|y lll.l.l.. ,111.1 ill llii, „,n „,|, kill., I, ,,„,„,;
;'"'-' • ''A ""' 'I'-n'iii 'if li.in.v tiiii III III., fiu.t Unit 'ill. • ii„.|, ,,,1 th,. i,.,|,";
I.l- lli.lll III.. -MH, „I»,M., vtilli ;,|.,.„t. f;lil,.,l t. llllll until il «J1, l,„, |;,|,,
M1...1IV .mil lit iru'Liiil,. iiil.rv.iN. ii 1., r\».vk ii|,. ,;,i,|; ••W.umn,, -1..

I- iii-',.,.iiii..' f..i II... iirll >.«ii,.r. «li,. ii:,U |,,„| 1„.,,„ yi^,.,| |„. ,|,i ,,,,'(
li.iil ii.ii.|il..il a .iisliiiii (if «;iiiiii|._- 111,. iiMin. piiiii' In 111. It liin,,' ,,f ,|, j,,,
111.11 111 111.. ...iiiili^ .,f tin.,., liiiil,,.,, lu |,i,„ii|, I,, ||„. |,|,,,,, „|„.|,. ,|„. „,„,,
ii'iiM- iif II -iL'M:il. I.l ..iiiit til.. ..||.|.,iii »»» liiin;.; ,|.)ii.., T|ii, tl:iiii 11 1".,..!
111.* -iiiil ..iiiti.iiiniy Hiunal. .\i„ln:t„n lli.i.. .'V-.tv iliiv. i.ii.l kM..» Ih,. i, --hv
> \ i'/../H .1/,// (•„. ilHiiiii A< .Mill,,. ,,f ijiun;, i... "f its ii|,|„„ii..|i. f,„. II,;.
t.t. 11 N. U. ;il.-,. Wli.i.. (.11.. ii,ii;il „if,.|y .,f Ih.. tniiii mill il,,,,.. „„ |„,,,|,|
-i.Mil III mill .•iiiphiy.-.i in 11 I mill yar.l if ii.il f.ir 111.. ..iif.lv iif th.. hilKii,,. Tli,.
Ili.il 11 li.iiii is ,.,1111111; i, 11 .h.iiil liy .111,. Ii'.iiiini..|i ..viil.iillv' IhII,.!,.,! tlii- 1,. I,..

"' ''" ""'" "'•'' "" iTK aiv .•.Hiiiiiu'," lli..ir .liilv, iiikI ,'||f. ,l„-,..,.,.,l li;i,| ||„.
.111,1 111, 1, ,|„„vn liy th.. .•vi,l..|i,... t... i;_.|,l |„ i„,ti,.v,. it vm.iiM I,,- |M.rf,,nr,..,l
li,ni. ,.in ,i.I,.|.i..,1 ii, „ saf.T vi^niiil th.i. ;in.!. nhin li,-,iiin.' tlii. iil,iiin si. 'mil in
111.. I1I..U111,,. ..f a ttlii-tl.- or 111., lin^'in^' 111.. iill..in|.t l„ piwni «1,;|| ,i,i,nii h,i,,.
"'.

' •" ', l.i'"'i..r Hho Ini- I II ..III r..,iili,.,| in a wivik ..f tli.- tr;iin?«H u.ll
l.l..>.-. ,11 (.1,.. yar.l f„r ,..v,.,al «,.,.k-, a- |.,-< ,,f hf,.. |„.| lii, „„„ |,,„. „„,, ,,.,.

iin.l kiiinw what s,^,,i,i| „a.s a-i|...,| ihiiik ll vi,l..n,-.. mil li,iri/..,l a ri.,.nv-
ii|i,ii. .miii.it. if struck hv a train, r.' I'ly. Iia-..! ,>n tlic all,.-..! wilful n.-'-.imr fur his iiiinri.'s on th,. thc.iiy li.t." It is a l.i.a.li .,f iliitv „„ tlTo
t lilt 111,, f.uliii.. |„ .ni„„| ,, |„.]l ,„. „hi- part .,f , n ,.,|.,.i r 11. it Ir. In.i'k .mt Im^-
II.. «,i. iip.,'liv.|.n..... Si„r,l V. Ml.uili,- fiiiv -ImliiiL' his ,.n;riii<.. ami .'iv.. th..
. /. /i. f... nsTih 71 \I... .•lil.t. In ii-.i,il siMiniK. f„r ,|i.. piirp.is.. of warn-
l..i,|-w.„ V. (hi,l,n Cniini tf. i( Ilr/,,.! in;; any .inpliivi.c who imiv lio workin"
1" ,n '

,''''• '-^- •'" '''" '"'•'•• "" ""^ ""•"1^. H'illn,, V.' \nrth,T„ P
'III liill.iwiii;; .-liar;;.. «a- iii'M i...rr.Hl,; /,'. f„. (Is'il) 47 Minn ,T |() r,0 S \VIf y.iu tin,

I
it Hiis Ih,. ,1,-1,11,1 an.l S.i] nhvi-ion i.n.l.-r.il in r,.}.'ar<l to an

' '.' "" il'.f<.nih,iii, uilhin ami a.-ii.h.nt in \Vi-|.,.nsiii » h.-r,-, iimhr WisIn a |...rii>.| pi,.M,,iM ll„.|,.t.>. to ffiv.. Ann.. .Slat. Issii. i; s|i;„, a railronj
""'l.v w.,rn,n..s to th.- ..|„pl,..v,.,.s at ...inp.inv was lial.I,- for ll„. n,-.'li.',.n,.r-ml. Ml,,... „„|y „„ ^.,,.,1, „.,,^ p„.|,..,| .,,• .„, ,.„;;|,„,,,,-). Tho saiiio riilo is ap-
|.">t, ih,. hank, or wh,.n Ih..,.- ivas ,|an pli...,l,lr wln-r." U\<- sorv.int. iniiiro.l was
i;i'l. .Hill „,|( :,r /i,l,,.r .;..... -iTi ! .1 I.- .1 . . f -1
Miiiiiiir I,

" , '; .

'"•"- -'TM I'.- ,1, t,.,. ,-,np„,.- ,,f :, p,T nn ,itii,-r ll
.'•' "11" -.I..."- of till, ,iisi,,„,. ami r,. the ,h.f,.nih,nt. Tli,i«. <l iiiplov..o» of
""' "I ". '' ""•" 111"' plaiiltiir «,.,il,! a , ..iit iii,.|„r ,nL",..'r,l. t.i 1 h,. kn.i I,.,)..,-JM'

.1 ri^.lil i„ liav,. oxp,.,!,.,! a,i,.h ,,f u ruilroail conipanv, in Ih.. grading

I
I

i-1
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p.

Ml ^M
An oiiiploycr df)OS not disclinrirt' liis full duty of kcojiiui; a phicc

reasonably safc^ l>y jriviiiir wMriiinu^ nf tlii'calcnid cir iui]HiiiliM;: ijnii

'^vi; wlion tlic oniiiloyctM-linriicil with llic duty ol' giviiiir tlic waniiiii;-

is so <Miprosscd and iiusy willi liis utiicr duties tiuit he eaunot pioiKi 1\

and cHicicnlly i^ivc tlio ncecssary \variiiiii;<.'''

Wlicrc means for wariiinu' llic servant have lieeu ju-ovided, up :i

warniuir was aclually j:i\<'u liv soiue eiii|ili>yee for wliosc aeis ,\i"{

oiuissioiis tlie master was res|Min>ilile, tlie -ervant is entilleii to r.c.ix

er if tile warning thus a iiveyed was inadenuate to seeure liis safi iv."

(if a iiinv tr;iik iiloiiir-i'li' tlic main |iiiliv. mid ili'|ii'ii(ls ii|i(mi llic L'ln. iil

t.iiiik, ill >iicli <]•<-<• |)in\iiMity a< to lie |ii iiic i|.l<-- of law ic(|iiiiin^' I he iai i' i-r

liaMr )." !» -I link liv pa--iii,Lr liaiiis. of iinliiiiiiy calr imt In liijiiM' anm li.i "

aic not l.oiiiicl 1(1 keep a c.iii-r.iiil Iixik- " Tlit I'lmurr |1S!I7| 7S Kcil, i;ihi,

nut fill- aiipniarliiii^' IraiiK. wIiimc it is "A lailmacl coiiipaiiy in wlin-c mii-Ih

the iiiiifdnii piaclici' nf lli(i-c npcrat iii;j il is tlic rule tn L.'i»c wariiiii',' nf ilic :\\<

tlic train- In irivc waiiiiiii.' "f tlicir ap pniacli of an cn^riiic liv riiif.'iii^' ii- Ull

pKKuli. /.'i/ /,v..» V. SI. I'liiil (I- /». k. (Iocs nut pcrfdiiii its duty t.inv:ii.l cm

Co. llSSMi -II Minn, ."ilHI. "> I,, [{. A. plnycc-. wlicrc llic licll is crick, I cr

TSIi. 4:! N. W. :t:iJ. Till' ccimt said: nl liciu i-c defective sn that it diN-- iml

"Alt.liiiiiL'li ill liic eiiiplii.Mceiit i.r a ((111 ,-iiiind liiinlly cnini.iili t(i wain pci -

traolor. and iml nf defendant, tlic plain nf the apprnach (if tlic cii;.Mnc un.l.i m
till' was lawfiillv at wnik alnii;.' ilcleiid diiiaiy circiiiiistaiiccs. \iiiH"i,i /' /,'

aiifs lailrnad, witli its kiniwlcdfrc and To. v'. Knilinr (IS'.lHi •JH (
'. f. \ CT 1.

l.y il,-- aniliniity. The cliai ai-tcr nf lii- ."ili I". S. App. r)!l.'t. SI! Kcd. :;:'.ll. \ii .11^

wdrk was »nch that, under the fad-, il plnycr wlin undertakes tn L'ive Id- .mi

(uvcd him the duty nf active vicilance pinyec «ariiiii;_' nf the appinaeli ci .111

tn the extent, nf ;;i'\ iii^' him si^'iials. liv cii^nnc and cars iiitn a shed ulinv tin'

wav nf waiiiintx nf apprnac hiii^' trains, latter is at, wnrk is Imiind In ltIm' -'•'

and he had a ri^dil tn rely nil it- dniic.' wariiinu' as may he heard hy a |i. 1 -nii

till-, ill-lead nf kecpiiiL' a 'cnii-taiil. Innk nf ordinary hcirin;:. cnn-idcriii- tiir

nut fnr him-idf. al le,i-t ill view nf the distance lictween the pei-nii "iviiii lln'

fact that, the cnmpaiiy had adnptcd and wainiii'_' and the eiiiplnyec. l//\~,. ;./.;

piacti-ed the custdiii (if (.'iviiij; such Culiuii (til f'n. v. I.tlix llSiUi ':< \li-

wainin.i.'-. and which he had every rea IMl, 17 Sn. L.'U. .\ railway cn.,;|.;iiiy

son tn -uppn-c wiiiild lie enntiniieil. Had whiili knnu- 1.hat a laiL'c niniilici cf

plaint, ill' hecii ciiiplnycd liy the defend its einplnyec- are eiiL'a;;cd in ,\' i', 1,

ant its(df tn wink on its track, tlieie cpiiiiii;; them to ern-s its lr:i(k-. .\"A

prnli.ilily Udiilil have liccii im (picstiiiii that there i- a liliiidiiiL' -iin,\ -Imi.:, .'

raisi'il that, defendant Wdiild have owed I he point where they arc wnrkiii,'. :iii.l

him this dutv of active vi;.'ilance. and that t.rains pass siieli pnini al lir,|ihnt

that he Wdiild have had the ri;;hl to he intervals, is rc(piiicd tn fiive -u. i m. 11

come cn^i(i--cd in his wnrk tn such an -ninethin^' more than the ii-iial » iiiin:;

extent as lint tn niilice 1 he aiiprnacli nf L'ivcii liy an aiiprnachinir enL.'inc, //'

(rains, and to ndy iiimii the pcrfniin hinis ('. I'. ('<i. v. Ilillnrl lls!ili .".I 111

anee liv the dcfciidant nf its diit.y In \pp. 4(14. 'riic Mow iiiL' nf a ulii-llchy

;.'ive him si'.'iials t.n warn him nf the the en;:iiieer of a r.iilrnad Ir.iin '»

fact. Hut it can make iin diltcicnce in \ard- nr iiinre liefnre rc.u liiiiL' 1 k' l'""

principle whether a pcr-nn 1k' at wcirk \v here the track is nli-ciirc.l h» '! mt

iiiiiiicdial(dy upon the track nr -o near -iiinkc fnr 2.'iU or lillil v nd- i- ii'i. .i-

il as tn 111" St, 1 lick liy |ia--iii^' train-, matter nf law. a siilh iil cmh 1-. .f

Nidlhcr does this diiiy (le|K'iid, as ap care toward other emninvcc- w !•" miv

jHdIant, seeiiis to ilaim. npnii the fact he cnmin;.' nil the trai'". fmni Ike 'i|'I"'

that, the person is a -ervant nf Ik in -ite ilirectinri. Wmiilintnl In^i' >'• v.

jiaiiv. and tl mplnvces riiniiiiij.' t.lic llmiilitii llSIMIi III .\la. I'.H, .'I S".

trai'ns hi- fidlnw servants. It is a diitv i:!0. The nwiicr nf an irnn milk «!•"

LrrnwjiiL' ni|l nf the fact that he is law ii-cs loenmntive- tn slijti I kc iich fn'iii

fiillv winking' there under the author- idaee tn place in the null aiil ,>i"ii:"l

it}' and with Uie knowledge of the com- tlic yard, cannot U' said to k.i^c done
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Hilt ii iiiiistcr is lint in fault liccaiisc lie fiiil^ to ( inunii'Mlc a f.iil

uliicli is iimnalcrial t^; the >crvaiit".< sat'i-Iy, ami wliicli, if lie had
IviidWii it, wmild iiol lia\c allVi'h'il liis actimi.'''

209a. Limits of this duty.— !;,,! I, upnii in-iiirii.Ic and aiilli..ril> it

is I'lcar that a iiia>tci' caiiiinl he d(ciiicd cniiialilc on the <;Tcp|iiid of an
nlla^^ioll til <ii\c wariiiiii;, \ !>. re the s<'r\aiit already |k.s>css<'s siitll-

ciciil lumwlidiic (pf till- i. .',',; ..,n< I,' I'lialiU' him In take a|i|iri>|iriatc

lircciilitinns Inr satVuii ;rdi:i- liii^.st'lt. A('cn|-diiii;lv, a lna^t<^ '"is

hi- whdlc iliity to (Miiiilmci'.- in ,-ni.iiiii.' i.hi'\ nrp (iiiiipctciit to I<it|> tlicMi-rlvc-i
;i »lii>llr wlii'ii the liu iiiiiu f m ,,•. imt of iiiMiiifi'-t :iirj iiiiiii'r,—.iiv ilaii-

friiiii tlic liiiiliiiiif.', if till' tci-.iiiniiiiM- n"- . llcmi.. rr|tri-,iit.il ivr- of 'a r.iil

iMiiiKit 111' >i'i'ii liipiii tl,r oiit-^iili' iiiiil riinil <:(p|ii|p;iiiy li.Mr thr iiL;lit to 11--II1IH'

.'lliiT wiii^tli- Jir PHii-l.iiiliy -.iiiinji'cl that, oih- cpf :'i ^'aii;.'(if iiini i'Iii|>Ip>M'pI to
Hitliiii the iMiil.liii','. If. i\v v. lUlhlf ivlrasi' a snow IpoimipI train on ' tra.-k
h,ni hull f„. I islisi .•il ('. ('. \, ;ir,:i, .'>!( will not plaii' liini-ilf in .lanui r of !«.-

V. S. .\|i|i. t;-J7. SS l-'i'il. i:\. j„j, ^iiii.k liv 11 iiain on aniplliiT tiark
'A M'liliit for till' siivant, lia-iil on 7 fi .t. from "t.lii' foi inrr. \ ii<- v. I', up

the II ly (liat till' ili'fi-n(laiir~ -ii|K'r xiihiniiii /,'. Cii. Ilsilii) Ks I'a. l.il. :).">

iiiti iiilriit, was iii';.'liL;i'nt ill iippi infcpi-in- All. iil',. Tlir roiiit in tliis caM' al-o
iiiL' liini that an iini\|pli'ihil ili.pr;;i' irlii'il on till' i-oii-ipli'val ion that il

»!ii.li hi' was oril.'ii'ij to dnll out h.hl wonM, niulcr tin- <iii iiin-.taii('i's. have
a «.t fii-i', r.iniiot hi' ~ii-laiiii'il whiTi' Imtm ini|ira( I ii'al.h' lor Ihi' ilivi-ion sii

IImii' i~ no I'vipli'iH'i' ,L;oiii,ir to sIhpiv I'illii'r iM-rinli'inli'iit to have roniniiiuii'atcil any
that it was niori' .laii.,'i'i(piis to i-\t,ia<t waniiiii.' in ri'sjaril to the mov i-nts df
a iliar;;!' whirli hail failnl to iL'iiili' on thi' |ia-sin^r train, as thr ini'ii to hi' noti-
aicount of thi- wi'Ini'ss of thr fii-r than linl •'nii;;hl liavi' niovnl lIMl f,.,.| or a
ipiM' rthiih hail faih-J to iu'iiili' owin'j to niih' in ti'ii iiiiniiti's." A riili' of a rail-
oiii' of till' si'ii'ial laii-.-- from whiih roail <'om|iany ri'i|iiirii'i.' signals to hi'

-mil an oiiiirrrm c may ri'-iilt. or that j^ivni hy llii' 'f.pi.iiian of woikmi'ii ii|iom

till' nii'lhi.l of lAir.i.tiii;.' thi' cliarui' its trai'k whrn any woi k i- to Iw ilom'
Mipuhl ha\i' lii'i'ii at all iliilVri'Mt if llii' whiili will rrmli'r'ils trai-!< ini-af.'. or
niiiii'V|ilo-ion hail 1 n iliic to soini' iin|iassahli'. or iiii-afr f.n trains at t hi'ir
plliiT i-nii-i' than thr wit iii'ss of thr usual rati- of -|ii'i',l. ilois not ri'i|iiiii'

fu-i'. Ilniihiyoii V. tl(/^((ms (1S!)0) sicrnals to lie nivm whi'ir thi' work 1k'-
lii; \. II. 4ll."i. 2:i .\tl. .'iil.-i. ini; ilonc ih»'s not ri'iiih'r th" Iraik im

In ill-nil mill V. Mnnii. llr. 11. if O. pa-^alih" or ilan-i'iiins, so as to nniliT
_/,' r„. (|NS2, 4-) Mi.li. I!t7, i:i \. \\, th,. i-irm|iany llalilo for injiirii'- In a
•"il:!, thr liahilily of the ilifi'mlant was u,,rkinan u Im fail, to ili-ar I ho trai'k
ih'nii-il on vri.iimU thus -talnl: ••'I'lii- for a pa— iiiu' train, ami who is ac-
iiili'fulatils can fully prove that ih-i-iili'iit i|naiiitiil wilh tin- iisairi' not to >i^.nal
kni'H that the loi-omot ivc w.is mo\ iiiL' approaihiiiL' tr.iiti- or -I iiki'ii their
or alioar moving' haek. .-unl it al-o -pii-.l. I.nt that the workmen shoiihl
-Im.«- t!,at (.here was room enmi'jh fur ilear the Iraik. Xiiiiiiiill v. Cliiriuiu,
liiiii 111 pirform his iliities withiiiit liein;; 1/. .< St. I'. If. C<i. (IS'.MI 00 Iowa!
hint, lint thi"! is not all. The onh r (117. ."i7 \. W. tt'i. The jierson iii
t" hark np was a pniper one ln'yi.ihl ehaiije of a switili en-iiie in ii rail-
'|"i-lii.n; anil as ileeeilent was partiii- roail yaiil. ii-e,l for the piirj.oso of
I'll III;.' in the o|><'ratiiiiis (omieileil with mi.\inL' e;irs. ha- a riyht to aet on
the haekiii;; tip of the loioniotive .-iii'l the lu'lief that the varioils employees in
1-iiiu uhil was Koiii;.' on ami what to the yanl. familiar with the eontinuoiis-
e\|ii-.l. he iliK's not -eeni to liave stood (y teem rinir movement of the ears, will
111 ii"i"l of waniiii',' hy hell or whi-tle." take iea-on,iliIe pr lion .i^'ain-t their
\- iraik repairin;; or Iraik ele.inin',' approaeh; [lartiiiilarlv where the «irs
att'r a -now -tonn in the viiinity of are moving.' so slouly'that onlinary nt-
ii'"viii'.' I tains is intrinsieally a ilanirer- tenlion on their part won!,! enahle tliem
oil- nivapation. the fair pie-iimption is. to avoid them. I,,;..'•< .': v //,/,>,,,;,.
ii"l only that men who eiif.Mi.'e iti it take ii i/,s' MS!l:ii 14.-, \. s. 41,S, .'tii T. eil
tile ri-ks of the einployiucnt, l.ut that T.'.S, 12 Sup. C'L Uep. 835. A railroad
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;ii.t i'(M|iiir(il to l,c"p >|. :!:,! WMlcli <'\rv lii> ciiiiil'vcc mid Wiirii liiiu

of cuiimn'ii ilan;:( r- i.. wliii-li lie iiuiv \>c -uUji ctr.l in ilic iK'ffurinaiH'i-

iiiiii|p.iiiv i~ mil :;iiiliy of iic^ii;:. ii.i' liiiii no i-,ui-r of jrlioii fur iiijiiiii-

lowni.l- -I'llidii IkucI- uIio Ii.im' •"<< (;iii-i.l l.v hi- I.ciiiu: tlirowii fniiii I li

>iuri lo lr;lM-l liv ;l ImIkI 4.11 wllcll it 11.1111 ll'ilrI'V. .lnh.J.-^hul V. r,l,nl'h'n,

mil- :i tr.iiii .irniui.l ,\ ini\r Ml llii' r.ili- /'. /.". '',,. , IMiJi ."ill I'c.l. SSli l.l.ri.l, !

Ill' I'luiii -'."> Ill .'•-' mill-- MM liiiiii'. lull I- (in (l.'iniiriTi I . In 'I'liiicr v. Am;./',

iKiliuHul <t (;. \. /.". '.,. V. Iri.iv I iMi.^ii a- 11, H. Cn. I 1SII."|| -III W. \.\. 1)7."). lili

lu Tex. t'iv. .\|i|i, I'.Mi. .'ill ."< W . itii. .'^. K. .s:l. tlic .(iiiil. iiii|ilif> ill iis iiruH

Nd iiclioii cm lie !ii;i iiil ii iiii'il «li,'rc tin' iiuiit (|>. USUI lliiit 11 inilrii.ul iimi-

ii-iiiil >it;inil liM- li.i'ii yivcii liy wliiiti piiiiv lias (ii>cliar;.Mil il- wliolc iliily ir

tln> ii|i|iiiiaih of a liai'i i- imliiatiil. ic;;.iril It) liir pKiU'ilinii i)l" a M'in..ii

ami 111!' -I'lMiiil i- f ill. II \\il!i llial fdiriiiaii traM'liiii.' on a liami v:\r. wI.im

-i-iial. Ih.iiini V. \ri, ).,//.. .\ . II. a- it lias oxpn-sly iii-l 1 iiclcil liiiii t.n !.
//T

/'. '',.. ils'iTi _'.'> f. ('. .\. --;. .'il on till' liioU.iiil foi ^iM-i'ial train-. ..i.i.

r. S. A|i|'. l.'iT. T'.i I'l '1. '.'O:! i-l.ilion as a iiiallcr of incraiit li 11. to il i,-

iiiaslci- iiijiinil liy liaiiii. Kailmail aroiiiiil ciiiM's ami lliioiiyli cut-, in

i-oiiipaiiir- ilo nil! our aiiv ilutv to train- I'' iii{ v. (Ilil ('uliiini It. i'u.
(
ls!l."ii hi

iiii'ii (o |,!;ur -i-iial- a'l -iiii.v li;iiik< M.i-s. -Jilll. 41 N. v.. -JS!!, ulinv I'l..

aliiiiL: tln'ir Ir.nK-. 01 lo jjIm- iliiiii no- plaiiitilV was iiijiiicd liy tlic "lilo.v ini.'

tiriTu \>lii-ili' or lull iif i!m' a|i|iioai-li clown" of a loi-oiiiotivf tinilcriii'alli w l.i> '1

of (liiir tiaiii to -iirh li.iiiks. Tlify lie was workiiin. it was oinli'iiili-.l I'lii.

a— iiiiir t!.i' li-k- aii-in- fnnii the ex- wlii'ii tlir foreman sent tlu' |ilaiiilill 1..

i-lriirc of -iirli Ihuik- iu-l a- llii'y as do t!i(> joli, lie slioiild liini' iri^i'H ii"ii •

sun ! tlic ii'l< of tl \i-li':iiT of jicr- to I lie ciiL'ilH'i'r or lircliiaii tli.it lir ii
: i

ii.ancni. -I nut mis whirli tliry know to Ihtii sent,. lint tlic com t said: \:.''\\

Kc near tJic track. Ili-nnii v. I'hii-iiij,i, tlic ciiiriiieer iiiid lireniaii kiieu liiil

A". /. if /'. I{. <'". ilsKili ll!l icnva. Ilil. someone uoiilcl lie sent liy tlic- fnrii.i.n!

JS N. W. 4S7. Tlic f.iiliirc to li|..u tlic to do llic ic|«air: and il lianllv »....!.!

wlii-tic' of tlic ciiL'.inc altaclied to a cciii- -ecia iiec-es-;iry for the forem.iii to 1
.>

stniition triiii so llial l.lie hauls tlicrc- tify tlieiii tint lie liail done wlial. ini'..-

on cciiild |iic)iarc to ]iiotccl thciiischcs oidinary i-oiiisc of Iliiii;.'s, tlicy I; i

1

au'aJ"-! 'Ik' siiclileii jerk of the train every re.i-on to cxjieet lie would •!".

ill -topiiiii'.; is not iiii|iiilaiiie a- «ilfiil 'I'licre was noiliin:; to -how thai I'..:"

iieu'lijeiiec. wlicrc they had hci in- was aiixthiii;; iinii-iial ahoiit. tin- i"!.,

{(•rnied liy Ihe l.n-s th.ii I lii> train would or iiianini or jilarc of iloin;; it.
!

i
.•

-top at that. (dace, and knew where' Ihe )ilac-c w.is daiiL'ciciiis. Init the iil.iiiiM'!

train was liefoie and at the time it knew thai, lie al o knew tli.it. thr . i.

slopped. Ni/HHM./iv V. /...»iMi7/. cf V. :iii!e wiiidd lia\c. to he Mown do.Mi if

/.'. r',,. ilN'.iJi l;> Kv. I,. l!ep. '.Ml. IS a ehec k wa- jjiiniiiil ill. a4ld that tinl

S. W. lli'JI. .\ c-om'p.iny was dec-lared wii- done cuer Ihe a-hpit. as e.iiiiii 'nly

not u'liil'v of any hreaeh of duly in re- a- anywhere. T'lerc was mi neiilj.j.

i^'ird'to iioiifyii'i^' an employee' of (he on tlie pait of ihe foreman in f.i::iii_'

appioaeli of a train, when it was in cvi- to notify Ihe plaiiililT of what ho w,!l

ilenre that l.hc eii;;iiie which ua- pii-li- iiiilet-tood hiiii-elf. 'riieic wa- i!"li-

iiM_' the train in ipie-tinii up an iiirliiie in;; to -how that it was eii-lon iiy.

in a vard had a verv loud e\h.iii-t when iiieii W'le -eiil to uiiml in i!...k-.

wliieh' loiild he heaiil 'at a yieat ilis- lo notify the en.eineer or lii eiiiaii. m'

tailed, iriid wliieh. liy reason of it- sin- anyhod.\ el-e. of ihe fiel. and that iliv

yiilarily. was ,1 l„.t"tcr signal than a iiuist he careful alioiit h!ow iiiu' d"" n. '"

ficll, the I limine of which was aliiio-t that, it had iwer hceii done hef.ue. nr

inee-saiit. ow iii'_' to Ihe coii-lanl iiiove that anything was omilled ill t!ii-<i-"

mciits of the diLiinc ahoiit Ihe yard on which the men haliiliially r. In! "r

throiiLdiout Ihe day. and would tiieie- had a 1 i-hl. to icl\. |'hcic w.i- l.-'i-

fore -i'Uiifv vcn- little at an*' p::rti.ai- iiioiiy ihat llic workmen looked on' f ^r

lar in.uiieTil. f'i. wi;.. .//.. if- ''). /,'. Cn. tliem-ehc-. ;i- Ihey needs must ill 11.my
V. /... ilSsS) St \'m. Ii42. .'i S. 1;. ."iT!l. lliiii;js. Some d'tails a forcniaii iii:iy

The -larliiiL' of a fiei^rht Main iinex- s;,f,.]y ijrii,,rc, or le.i\c to the iiicii '^. r

|.e. le.ih to';-, hiakciii.in on tla- loji of •.vhr.iii he has eh iv,'-. U c di--^c..i ••

.1 ear at Ihe rear end of a train, hut not iwiilcmc of nci.di'_-eiicc on (he |ini "f

suddciilj-, violeiitlv, or rigjigcully. gives Noycs Itlic forciiiuii]." In Um.ard v.
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if 111- Miu'iiii;' I'v iliii ic-.'"- 'I'lir rciiic'iiiicc (if |]io coiirts to allow a scrv-

;iiil 111 n \ (
! I'l'i' .1:1 iiijiir\ iliic in -m-li ii (iain;cr is oiHriiilly strung

(•.,//;, I'; I ls77i Tip \ S. im. il u,i> Im'M lie jii^lilicMl in i1im1.ii iiiL.'. in ii iiiatkT of
lii.it wliiii' .1 -ii\;iiii mill! i ii\ till f.ill l.iu. l.liat il uii- m :;li:;i'Mrr ill a rail-

"I il li.uik iif iMjIli -iiii'rhi I .nvd i.ii.d ii)in|iMiy to ii.riiiit its cai-i, or
nil 111!' tlii'iirv l-lial till' iii;i-li-i I'.iili'il In (Mil a -iiiL:lc car, to iiiinf aloii^' i(ji

kii'l' liis |iriiiiii-r to w.ii I liii,. w li.ii li.iik ill a piiMir plaii'. >ui-li as a street
icrtain "ink reiuleri'i;.' Iln- -iiL-'nli-i 1 ro--iii:j. 01. peril. i|i-. at, its ]ia-seiii!er

el' llle liaill; plolialile «,i- almlll to lie ile|uil-. uliele llie pulilie ale |iel lllitlcd

leiimieiieeil. it wa- eiiiir to leiii-e a re In lie ii{ii>ii aiiil t r.ivcl aeio-s its tracks,
(111! -1 to llle elVi et tlelt llle fiillire i.f willioilt lia\ill'.' -iiN.eolle oil llle saiiU' to
llie ilefellilailt til keep lli> |ii i-.-uoilM eieillol il- lllin ellielll s

; I. lit tile ipies-

ii"! lie a ;.'roiiMil of rero\ei) if llie ,-ii\- Ijiiii pic-iiiii.l In l!ii- ei-e is an en-
.lilt ailiinlly JMokeil no iiiel saw llie tiiely ililVireiil ipie-tioii. The ears

Milk ill pro;;re— . Ill \li]l,ll,',,l V. hi't ulliill wile perm il 1 e. I to ;.-o aloll^' its

l/i„. l-n. ilsiisi liil \\i-. Iiij. 7(1 N. tiai-:,- iiii.itieiiilr.l were ill the private
W. IIMI.S. lii-t appeal lls'171 !i."i \\ i-. .\ariU of the ilefeinlaiil.. uln'ie no per-
:;il,><. 711 N. W. 17s. it wa- llel.l 111, it the 's..ll~ u,re <\peit.-il ti. he pre-ellt e\eepl
f.iiliiie of a shilt 1> )-- of a iiiiiie to in- it., -irvants ami afzeiits, mary of wlioin
f'HIll a iniiiev (inieleil to ;.'o to lila-t ill'_' wrle pre-ellt -olely for tile |..irp|i-e of
ill a ph where there are iiiie\|ilo,li"l mining the e.iis oa the traeks, without
li|.i-l-. as lo the e\iil niMiiKer of -"i h 1 eiie^ ii;'iei the -aiiie ,i- hrakeiiien. If

hla-i-, wa- iii.l iie'_'Ii,t;eiire, wlieie he li.el il u.i- !e';.'lij'eMii- to peiiiiit I lie e.irs to
,l:iie! lel-oll lo l.elieM' 111, it .ill the IIM mil linillli l.h.l iil t !le ili lellilailt 's yai ll,

e\p!n,!eil lihi-ts hiil wiles pioliieliiiM w 111 re el 1- ale loaih'ij a'lil miliiaile.l ami
lileriflolll. whiell Wolllil he a -lljieiellt. lllieeil aliollt fill the plllpo-e of iiiakin;^

u.iiiiiiiv' to the miner. ( oinp.i le al-o up li,iiii>. such iie;;li^eiiee is not -o ap-
lli,''li,ii d T. C. I'. I'". \. SI n, /ir .'. i parent that a eoMrl may ])ioiiiiii'iee

i|s;i|i Ii 'leN. Civ. .\p|i. .">."i."i. -Jii S. W. upon it as a iiiatter of law. At ino--t.

!•:,. irl-i I for fiet- ,ee 5 .tJ.li ;,.,,/ 1. it, iiiii.:hl lie a fait In j;o to llie jury
•An ell'^illeer on a lo.onio|i\e i- •lot upon the (pieslion of lieirli;;ellee." I\,l

-uilly of |ie;;li;;enie ill failillj; lo slop /. .( \. Clniriii,,. M. d SI. I'. I,'. I'".i ISSl i

the tr.iiii, or warn of il.iiiL'er a -eeiioii ."i.'i Wis. 7-1, !) X. \V. 81ii. A railway eoiii-

lianil who stamls in a si.fe po-ilion. -ev paiiy iloes not owe yanl employee^ the
eial feet from the track., uiuil after ilniy el nolilAin;; them when an opeii-

Uie engine pas-es; ami t' '. letnaii of iuLi. -neli as i- u~iial ami neee--ary from
a li.iiii; of seet ion liar Miler no I ieie to I inie in shift iie.' ears inlheyanl.
limy to uani eai-li of I- e ilan will he elo-i il up. iuasnueh as the-e
irer from e.uh pi-i-i^r ti ,. ||i,.y i peiiiiL'- are \uA h fi for lie' p'ii|.o-- i <

are Ml familjir with tin- , a- lo he ill h'i'- t he employees to ero-s the traek.
|iie-iiiii.ihly eapahle of hioMie,' out lor I'hul.-. II v. <',:.li'^,l /,'. r... ils:iS| lii.-,

iheiii-ehe-, ainl llnie I- iio utiM-iiil Ca. Je.'i. :lil S. !:. 7:;s. Whether a foie
il.iiejei. an,l no rule i\i-t.-. ie:po-i- •_• man w.i- ueiliL'eiil, in not nolifyini.' a

"i'l'ii lii smh iluty. I'i,:;i \. l/i..-.., ,•,' -w itrliiiian that a -witeli hail alreailv
/'. /' (>. Ms:i:>i 'n-J .Mo. jLitl. -Jil S. he.'U tiiriieil. ami that it was. Ilierefo.e.
^^

.
l.'.ii. .\ railioiil loiip.iiiy i- not uaia'ie--ary for him lo rriws tli" track

iii^li ant, in f.iiliiiu: to p!ae.' il.m-ei -i;; lo lenil il. ile|ieiiiis upon wh.it llle fore
ail- 111 warn meiiilei- of a hri!:;" ;;an,' inaii -lioiihl li.ne fon-een tho swiirli
niiiiiiii;,' lianil c,i i - te look out for .-ee man woulil umlert.ike lo ilo if lip was
tiiiii men at w.>rk on i!ie !i nk, .';,..,. not inf.iiiiieil lliit llic -Mil.'i IkuI ! n
'It V. Si.iilliirii I'. Co. (1S!I!M :!t Or. ehaii'.ieil to the leipiiiel po-itiou, <,,»./'

-">. .'ii'i Tae, 1211. In a e , hliie.- v. I niuii I'. I!. Co, -Isu!, |.-, |.,.,i. ((7;!

11, .11 tile leeie fait th.il ill a i.iilioa.l The f.iilure to h.ive a -riaiil on the
I •iiipiuy - private yanl. where ea i - aie lear of a liaekiuii 'i ilu lo ','ive warn-
liNicii.l anil iinlo.iileil anil train- imele in;.' of it s atipio.irl; i:a -' ivel oros^in"
up. s,i, Il ,.:i|-s an' permitle.l to move was not iiei.'liL'em ' a- li a llaoman al
iilme,' ihe Irai k- iinalte'iileil liyalu.ike- the eiii--in;.'. wla- m,!! !ii\e -een tlie
man. eaniiol 1k' helil iieiiliL'ince. as mat train if lie hail '^ i a .rforniiufr lii-
'T e.f |,u,. :;, aL,'ain-l llie iiiai|i.Ui'. 's ,inty to kei[. ,i w..l.' f..r aiipio.o liiie^

-irviiiits emploveil in -ucli yanl. the trains. Co/i le.ia v. I'l l^l.iini. ('. C. d
cuurt saia; "A court would jirohahly Ht. L. li. Co. (I'.iill) J:! Kv. I^. Uep. 401.
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(!l>

in cases whoro tlio isclntcd oxfiit wliicli cnnsod flic injury (KtcmicI

iliiriiiir tlio wni-k of (•unsinicling or rrji;iiriiig a part of llic iiiii>iii -

It is siifliciriit.lv iniiiiit'i'st lliat some of tlic ii|i]ilic:itions of tlic il"'

triiio ('X<'iii]ilili"(l in llic casis just citnl, wlicii (•on>iili'rcil willi iii,i

tioii t>i llic f:ii-t;< iir olvcil, iro very fur towai'ds nMliiciiifr tli<' olilijrati..ii-

of w.iruiiiji to a i''.T(' nullity. 'i''ic ]iro<Ts-. of inillilical i'Mi may I.-

said to 1)1' coiiiplcic in |Iiom> dc^'isioiis wliidi juvhtciI ii|"i!i llif liiM.i.l

iiroiind tliat cniiiloycrs caiiimt be rciiuin'd to warn tlnir men ii> i^

every transitory risk, where llie only tiling- tlie men do noi know is ilir

(!3 S. W. .3!l. 'riicic is no ncci-s^ity of Ihtii oiii' of liic iiui.li'iits (if -iirli .in

a siLMial lii'iii',' i-ivvii lo an oil lii'arcr in i-iaticm, ii;;iilarly or oiia«ii>ii.illv n^iii

n savMiiill of llic >tait.iii^ of tlif saw liliL.'. the ai^'iiiiK'"' "oilM 1h> -li.ifii:

can ia;ri'. ulicrr it is unifuriiily slarlr.l lliaf iii-i;li^i'ii(c coiiM lir |vi-iHlicatr.| ;!|. I'l

as soiiM as till' liiinks arc rciiiovc'd from llii' failure to warn a mnv aihl in

the fan1». ami tlic cairii^ic lia» ln'cii so jpct iiMiicil cniployci' of ^iii'li fact, Su h

operated liiiiclreils of linri'S iliirin;; the jiowcver. \\a- not. tlie sitinit.ioii. li.^'

ii-w days lie lias worked at it. (tU: ii dock-, «( .ictiires. and niai-!iincry «iiv

V. .Vn///i I'dci/ir f.innhir Co. (IMIll) 1(M1 not ill !i-c. Tliey wei iilidci l'oIiil' n

Ked. 'J'.IS. A master is n<'t tioiind to i>air-'. and iilpiiikliiiv: in idi' nccc--,ii v liy

notify a servant, working' near a trap- a n-i-eiil, -torin. Tlic situation wa- - il.

door on every occasion on wliieli it is -tantially tlie same as if Ihey «> i. m
o|)oncd for jmrpo-es coniictted witli tlic poNc-^ of cri'ction. Now, in the .ui.'

ordinary naitine of the business, iiial erection of liuiMin^rs ir stni'lHo-.

Ai'/7< v'. Itiiiiniirl ( l'.M)l) 111!) I'a, !H), 4'< (lie rule that the nia-tcr must fiiiiii-'i

.\tl, li"!'. Compare Yoiiini v, Milhi a -afe place to work <"in have in, in'. -I

(1S!)7) l(i7 Mass. J24, 4.") N, K, li^S. ly \cry liinitcil application. In tii.-

lioldin;; that a master owe^ no duty to handling; of laiildin^; materials, tlic ,id

j;ive a servant who knows of the e\i-t- jii^lini; of niaihineiy, and tlic in my
eiie<> of a trap door, and that it is liahle opcr.itions that, are eontiniially '."'iiiL.'

to he open at any time, notice or warn- on in the procc-^s of Iniildin;.' "< n-

inr that it is ojK'n at any particular hiiildiii};, dangers <-on-taiit.ly iiiii-t iii-'-

tiim. .1 .Vor/rt Cliiriiiin I'uIIiikj Mill afjainst whidi no fore-if;ht, can prc.i.!.-

Cn. V. ./ninixon (lSS,">r 114 111, a", 2:i or waniinj.' he ^'iveii. .» jilacc wlii.h i-

X, K. ISll. the servant's nonaiiticipa jH-rfcctly safe at ore mmncnl may U-

tion of the event which injured him is <-oine full of dan;.'cr the next nioinciit.

adverted to as mie of the elcnients in- WCic the employer ludd to the duly "f

dicatinp the existence of a duty to givo inioidinLr at all tinier a sale pl.i.i t'.i

wiirninj;. the Iniildcr to work, or of wai'iiiiL' ! cii

'In I'lirtcr v, Sihrr Crrrl: if- .1/. dial of n po-.il. Ic future daiiL'cr. wc jpyiv

Co, (lS!i:t) 84 Wis, 418, 54 N. \V, lOlit, liend few would iin.hrtiikc to Imi! I or

the majority of the court thus staled repair any structure, .s^uch a ml'- "f

their rea-ons for refa-inj: to allow the dili^'cncc wniihl lie too irricMiii- t,, 1,-

servant to recover for injuries caused li<i'ne." Ca.s-oday and Orton. I' .
li^

liy the sudden tanteninjr oif a cmMc in a seiited on the L'round that tlic pl.nii'iil

chute, the jury having' found that there was diii'ctcd to work in a place ..| hn

wa.s no ne^liirence on the p.nL of the niinent, liut iiiifoiescen, daiifici , of wliiili

eniployiK> in control of the niachincry: he had no knowlcd^;e or wariiini,', .mil

"The only trround upon which such nejr- that the defendant, as master, w.i-

lijienee can lie elainicd i< that the ile hound to ' ow that the cmjiic. r wi"

fcndaiit furnished the plaint iff an nn lialde to start the machinery al any

safe place to work, and did not ui- lime without warniiijr. and thus ii',|>.iil

him of the fact, that the cal.lc wa- in the safety and life of the plaiiitill M"'

the phntp and would lie lifted. Had eonclnsiin of the majority that tli- <li'

llie iiiachiiiery of tiie dock hc.-n in ri ;rii fcndant wa-;, is a matter of I--, n-'

lar operation liandlin;; coal, and hiid liouiid to anticipate snih an ,-ict i ! !! ii"

this lifting of Uie cable from the chute tluit wliieli occurred seems to the i<n=-
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rTocisf time wlicii tlio (liiiiicr will siii-civcnc;* nor wlicrc (lie iiphinl

(liiiipM' wiiicli <MiiM ij tli(. iiijiirv Wiis (lii<' 111 ii lr:iii>iinr\ <ii'<'iiri-ciicc,

<<( siicii a iiaiinc ;ii;it tlic iilaiiilitT iiiii-t Imvc known tliat it would
prnlial)i,v hajiiK'H I'ldm time to time/' TIk- .•nni-jnsioii lliiis IkimmI ii|Min

ilic transitory and (plivions cliai'actcr of tlic risk is rciranlcil as osjr-
ciaily apiiropriati- when- that risk is csscniiallv iiicidtiit to tlio wvy
Work whicli the servant lias nndcitakcn to do."

The sonu'wliat incoMsi-^icnt position wjiidi is the n^mlt of a tlioory

wiiicli attriI>Mt<-s this cil'c.-t to ilic servant's knowlcdj. of tlic condi-
tions is avoiilcd by dcnyinj;,, as sonic courts liavo done, tiiat tlip ina.s-

ciit writer nn uii jii-till,itpli' inv;i>i(in of ulicci lias cNiiloilc.l to clear away ; iit>-

tlie proviriir of tlie juiv. 'I'lie .staml l.Mi. (Iiat, no one has n^< vet exa'iniiieii
;inl of duty i.-i doiiliilc-s not so lii.;li tlie looiii to ,ee that nolliiii}.' i-> liliely
Mh.n repaiis are ;oiiii; on ( „,• S I'll, lo fall iipoii liini. Inder snili lii,. in-
iiiiir). iMit. ^nrely il is ^'oitiL.' loo far to >lan.-es the .ervani has n. riulil t.o a"-
>My that a jnry ivmhl not. war laiilal.ly .-nna' that lie is not tin lir-t. To he sent
liii'l a iiia-lei' nei;li;;enl in liavin;; f.iili'.l into the room. A'.oi^ v. I'lttir (ls:i7)
to make suilahle arraii'.'..iiieiit-i for oh Ids Ma-s. 217. 41; \. K. i\>n.

'

In /{tinis
viiitin^' siieh an aeiiih'tit as the one v. Mnllhrns (IS'.P.'ii 14(i \. ^. .)si!. 40
«hi.h oieiirie.l. N. K. 7;,i, ii„. ,.„||rt. i„ ijenvinf,' the
•In Mrfiiiifi V. Kiinixli) (ISiMll ICT liyht of a lahorer to rcmver foi- iniiiries

.M,i-s. :!:!, 4\ \. K. III.-,.-), the plaintiir < iii.-ed hy t he eolla|i-r of thi' walls of a
Has at wnik tl|iiin ;i house in wliii h the tniiili. said: '-Had the foreman kiiowii
iNfendant was makin;.' some di.ini.'es. that the walls of the I reiieli were likely
llr Willi n\< a ladder. stepiKMl 1hroii;j:li to jrixe way. it douhtless would have
a uiiiilow, and then, in order to avoid Iceii hi- duty to lia\e warned I'.iirns;
a man who was workin;; IM-Iiind il. Imt inaslers are not insurers a^-ailist ae-
ste|i|iid (o the left iijion a joi-t whieh eideiits. and H'i'v •'ii;;hl not tiriiave ex-
liad heen sawed ne.irly tliioau'li for a traoidinary and \iiie\|ieited liiiKh..
Veil lioli.. and fell. The plaintiir knew imposed iijuin them. Thev are reipiin ,

tliat the customary way to make well- to he careful and prudent, and to exer-
lic'Ii-s was lo lay the joi-ts and '.lien i-iit cise the care and caution over the men
lliiiii out. and, so far as ap|K-,irs. knew in their employ that careful and pni-
i>hcre this well hole uoiild I.e. li dent men ordiiiarily exercise. .\ fore-
Hciuhl lie seen from the pkuntilfs tes- man. having' liflv liu'ir under liini. ean-
tiiiiony that the Joist had heen cut very not he expeeird 'to k.'c|> his eve con-
i.icnlly. Another witness stjited. with- slaiilly upon every man and sce'that he
out lontradiction. that he liad cut it dfX'S iiot step into a place of danirer,
a niiimciit U'fori- the accident, and liad nor can he. liavinu' the care of so inioiv.
};unc to fret an ax to kiio.:k tlic ioi-t out. he expccliMl niomcntiirily to think of
It «as held that the employer was not every dauL'cr tli.it umV licf.ill them.
''''''' lla.li man is expected to have smne
Hi/nn V. r,in,i,l„'ll (IS'lIt) ICO iiidi/nicnt and care with ri-fcrence to

"^la-s. 1l>S, .'!.-, \'. ];. 4.-,;j. vl,,,,,. (he the |Mescivation of himself from dan-
I'lniilill. after four and a lialf vears of ver. and of neccs-itv n h has to l>o
iA|iirience in the work of whcclin',' coal lift Ui his care in this rcir.ird. 'Rurns
fii'iii a (oal-shcd to a file room, was was not set at work upon - danircrous
siriick in the foot hy a load of coal machine ahoiit which l.e had no knowl-
"""'' ''"! ' " "lumped tlndm.'li a ed-e. Imt iustead he was directed to di"
li.ilchway in the roof, after l.ciic. dis- a trench for a s,.wer. lie had ihine su<-h
ciaiLTil from a li^ihter.. the position of work iK'forc. and so far as appears was
" ucli could easily have heen asecr- a ni of reasonal.Ie intclliL'.'ncc, nnil
ii'icil. and whetlier it was ready to un- must nave knoun soMietliiui; of the dan-

l".c or not. j,|,r, „f working' in deep trenches witli-
llencc ;ip. employer U n-it n-.j-iin-.! out ciiildi.- IFc was at lihrrtv to sp-

in formal lan'.'ua^'c to notify .m em- lect his own place to work in the trench,
pliiyoi! sent into a room in which a lly and he might have conimenccd where it

.' I.'
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icr's duty is rulfillod, wlicre tlio only wariiin;; rrccivcil \v:is ji ;;cii< imI

iiotilicutidii to the scrviUit to Ik- imi his uu^nil,' c^iiccinlly whcm tho

l)hiiiititV liiiil gone to work ;il'l''i' lh<' iml itiiMiidh Wiis is>n<'<l ;" or wlicic

thorc lias Ix'rn a change in llic nicllMMJs, of which ho was ignorant, aii.l

which entailed ihc api'ioncli of danger finni an nncx|M'i'icd ipiarlcr.''

Another way of reaching a similar concln~ioii is als.i indicaicd liv a

decision in which it was Ik Id tlial a usage wiiicli is ilsilf an evident'

of a want of dne care cannot he niilizi d as a defense.'"

If has already Iwin slmwn that, as a general rnle, a nia,-ter is un-

der nodliligaliipii to (ake steps lo |irescr\<' his employees from the (..n

sequences of casualties which are not du<> to his iu>gligence. Sir ;

1.'5, niilr. One <'Xception to this rule is that a court wotild prohaMv

d(Hdine to interfei'c with a verdict hased on the theory that it is nil

pahle to omit to warn an eiMploye<> when some snddeii calastinplu'

has ereated an extra ha/ardou> situation, and it is ai>parent that ;i

tiinelv notiticaiioii wmdd ha\c enaMed him to escape. IJnt it is el

viuusly a condition preeedeiit to reci.vi fv under sueh circuiiistann -,

that the nuister shoid<l he prov<'d to have heen aware, a<-linilly or c"ii

structively, that the servant was in such a ]>osili,,n as to he expn-cl

to danger by the catastrophe in <pu>tion (see chapter x., niilc), and

that it would have he<'ii pos-ihle to convey the wanting to hiin with

suiiicient rapidity to eiiahle him t<i protect himscdf."

w.To liiit. n font (loi'p. TTo know tlmt -tailed, and is siili-oqiipntly injured Iiy

eiirliin;; lind lieon put in up to the luan- Ipciiif; tliioun ntr a ear li.v llie sii.Mi ii

hole, and that it nni-t have been llie iinpaet of anol.lier ear whieli lias liiii-

intention of the foii'nian to eurli noiili lieeii run doun a^'ainsl. the one on uliicli

tlierefroMi." (.liter deei-ioni iH'aiiiiu' lie i- workin;.'. it i- for Mic jury lo -ly

upon tlii-i liniilal.nn of llie -.efvuiil's \\I;e1lier llie nia-lei'-< duty of iii-lmi-

rif.'lit of aelion will lie found in s -,!1S, lion li.i< heen snllieiently disdiar:;.' I,

note'' f'j^l I'islirr v. Ih lii'.rnrr i(- //. f'.liK// (o.

'77if Vi.nir.y (1S!,7) TS Fed. Hon. (lS!i;!i l.-i.'i fa. 370. 2ii Atl. IS.

Si-e 5 KM', not.!' ^^. milr. \ railroad em- 'lln I'iuii'rr ilSilT) 7S l-'i'd. IIIIO.

plrvee who .-.mnot rea-on:iti| ,• proleet 'lluu^lim iC T. <\ A', ("o. v. SI i ifh.tr-

himself liy w.ileliinL' out for the velum v/. ; (ISilC; Tev. Civ. Ajip. I ;i.". .^. W.

of a switeh en),'ine with enr^ atta<lieil to s."il.

lie ooniiliMl to a ear at wliieli he i- em- ''Tlius. n eu-toiii of movini.' an en-

ployed, while ^tandintr en a la.Mer re-t- i.'ii'e iniiKedia'idy upon the ei.ver- li. ii'l:

ing" upon it. is entilldi to some warn- placed over (he manhole after eiKnu-

infj other than a mere jri'iieral iii-lrne- water, leaving' the fireman to '_'ct dM'.ii

tion that he niu.^t look out for him-elf o\cr the eo.il uitlHut si;.nial (o hiip. \vill

wlicn thp ears .are switehed a-jain-t it. not ndieve the railroad eompaiiy fieiii

thnixliiii it T. C. R. Co. V. Slrii(hiii>:l-i liahility to a fireman for per<on:il i"

(18!t(>; Tex. Civ. App.) 3r> S. \V. S.">1. juries uhiU- jjettin^ down, oee.i-ieiird

When .a minor thirteen years of a;ie, hy Mieh movi-menl. where the eharaiii r.

employed to pick out the slate from (piaiilily. or loent.ion of llie enal \. i-i

coal ears after they have Immmi run down sueh as to make his position imii-iiallv

an incline from the plaeo of loadin'j. has iierilous. or where tlie eiiiiine nun. I

been told to 1k' on his puard when naire suddenly than tisi: )1.
/.•••' •-.

oar.s are heinir run down, ami a|-o to />»/.»f/»r tf .s'. C. It. Co. (1S!I2) SI l..";i,

be on his piiavd asainst the jerkin^j of 4fi-2. .'iI N. \V. .")7.

the cars wlien the train wua beinj; " The ta»e eamiot he :?iilimitte.l to the
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B. Duty to ruit.Mii atk imiks mi iM\n tw. srANNr.a in wuku
Tin: Wo UK IS To UK DOMi.

210. Generally.— It I.ms Invh ju.Iici.illv rccinriii/od tlint rnlr< f..r tlio

i-oiidiict of a liiisincss iii'c inc^iTilicil Imili i'nv the ])iii'|">^^ i.|' iiii'r<M<-

iiig tlio cooiiniiiio clliciiiii'v i,t' ili(> vnri'iiH iiisinuiicnlaliiics wliirli mi'c

liii)iiglit into use, niid for ilic ]>iii'|>osr of l<>*fiiiii!i ''if" ri-^lN^ wliidi tin-

servants will liave to incur.' 'I'lic law, liowcvcr, tai«s no aiToimt ot

tlio iinaticial as]M'cls of an <'ni|iliAi>r's ari'ainiciMi'iits. l''roiii a jiiiiiji-

cal i<taiH]|x>int tliusc ar"ani;iiiiciils arc material onlv in >o far a.- llicv

may ntl'cct the -safely of oilicrs, ami tlic |ici"«oiis who arc most ilircctlv

ami vitally intf-rc-tcil in tlic manner in wlii<'li an imlnsirial concern

i< carrieil on l>y ils |iroprictor an- m-c(>sarily iho-c who assist him in

lii- enterprise. 'J'he rationale of the ohlijiatioiis which arise out of
iliis situation is not far tos«M'k.

However exprrieiic<'il and earefnl «er\anfs nmy he, a maJ'ter is

clearly not justilied in condnctinir a complicated li\i>iness on a svstein

which nssiinie.s them to \>o capaMe of <e!<-iin;r, upon each and everv
occasion, that parlicnhir course of action which is the safest Imth for
theni.selves and for their fellow em|doy(^s. In the very nature of the

Ciis<>, niaTiy of the elements .jf the prohlems involved in the jirocess of

making a choice U Iween alternative nieihods of work at anv given

time and place must Ih' nidoiown to jH'rsons whise ranu<' of view is

necessarily limited to tln'ir own immediate environment. Some of
the perils jirodueed hy nnavoidahh' ignorance may douhtless l)C ol>-

viated hy ])roperly insinictiiig the servants. lint even after the verv
fullest information of which the circninstances a<lniit has heon im-
]iaricd to them, tlier<> will, in many lines of husiiicss, renmin a re-

sitlniim of situations whi(di can he rend'-n d safe for them onlv hv tho
issuance of j)erempfory dirccijons which leave nothing to their own
iliscrction, and reo_iiire them to do eert;iin work in a specitied manner.
Wlici'cvcr, therefoi-e. the master -honld. as a reasonahly prudent man.
si'e tiint there is a prohalulity of injury to some imlividnal s(>rvant or
to some class of ser\ants, if they and ilieir fellow employe<'s are left

jiM-.v on (111. i<sii|. (l.iit till' siTViint wii-i jildvccs on tlic fii<t floor had only jii-t
not «;uiii'il of a i|i-iii\|.|i-il iii'iil. wlii-ic time to cscniir: ilmt (lie iiiiMiciliMti'' sic
till' i'Hilciici< is iliiit 111. wii- iiiiiiii'.l ill pi'iioi- of tin. injiiri'il si.r\init wiw tho
jiiiii|iJTij;, «li(.n n tiro liioki" out. fidin a only [icr-oii wlio wiw nwiiri- tli:it lii'
.viii.lcu on tlio lliiiil lloor of a ImiM- wn^ in tlii' liiiililiii^'. Imt Unit lio coiiM
111- Ml wliiih 1„. 1,:,,1. „t tlio r(.,|iii.-t of liavc iMM'n notill..,! of tlio fno if hi-i inos-
.1 -iij.. nor (.nii.loyco. ri'inriincil dining' <-nci> liail liron known. Ilnni^rlul v
till' ihiin.r li.mr. at wliidi limo 1,.. umI T- .-;, Ilnir: r,._ ( loi.d

; T.-v Civ \y.y, )other (.ni|.lo\,.|.s wore ii-;ially aUvnl : lii S. W, 4I!I.
--il-'

tlint a llri. MiililcMly look..' out ami ' Siilhnlaii.l v. Tr„i, ,^ li R Co
^I'loaa with such rajil.lily that llio em- (Isp-; 12,-, N. Y. 737, 2U N E 009 '
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tn n'trnl.'itc llnir ih'IIums iii'''.ii'iliii<; tn tlicir nun Mens of \vli:it is |>ii.|i

cr, lie is i'li;il';;('il u illi till" iiiili^Ml i"ll of jpnih rlilit; llirlil, iis l";ll' i|s ]" -.-

!«ilili', li'lli liv jinMi'iliiiii,' liic lilies ii|>Mii wliii'li ilir ipidiiiiirv rmiiiiic

ipf llnir WKl'k sIkiII U- (•i'IkIiicIciI, llll'l l>_S' (IrvhiiiliiC wli-ll pfci'MIII i"lii

^ll:lll !« tiik; n \\y llirill tii lllillillli/i' (lie ilillii;!! Jirisiiij; t'i'iiiM S|Kri,i|

ciiM-i'tii'iiciis.'- 'I'lic (Inly ii|M>ii wiiii'ii ll.c n>|Hiii«iliilily <(' llic tii;i-'ri-

in lliis I'liiMnl is |in'i|ii'Mtci| is, thciTlMrc. unc |iailii'ul;ir Immih'Ii "t" tli'-

piK'i'iil (Inly (if llic niM.-iir nut l<> cxikim' lii> scrvjni.- In i'\ir;i(iii|iii;ii'\

'I'll.' 1mii:.'ili>;c ii-iil In- llic ((mit.s in v. .*>V. Lmii.^, I\. .f V, IV. II Cii. (IssT)

iffcniiii.' Ill ilic cl'li^iiilhiii I.I pi Ill !i:i Mil. .(Is. i; s. \\ . :I7I. i he iiniil ni.M
;;iilc riili-. i-. -iilHi i.-ntjv illii-t hili'il liy willi M|'|ii(n^il ili.' f.illnH iii'/ iii--!-.'

the fi>ll(>«iii^' lAliiicls. (Idler |ki.->:i ;.'(< I'l tlic ti(;ili-c (if Sli.iirinan A l;>'-l

of II «liiiil,ir Iciiiir «ill !« liHiinl in llic licld mi N( .;li;j(iiii\ 5 IM :
"line uImi

(|Miit.itiiiii- fi'diM (M-i'-i iliMlim; with -ipr- iniploV'' -('i\ iiiil- in rmiipli"! iiiul <l.iii

I'iiil imiiil- (ji Ik- liciiMflcr <li..iii~-i'il. p'iiiii'< liii>.iii('-« n ijlit In pri'-'i'i ilic iiili*

"It is x'lllcil iliM'trinc tliiit a liiilinid -iiiliiiiiil lor it- i.IitIv iiikI -.ifc iii.ui

(•"inpniiy \* tioiitnl to niianl itt rtii- ii;;iiiriiit. Hi- Ijiliiii' In do so i> a pi r

plovccs n;,'aili-t iic).'lii;ciin' of I'lH'iii- soiial liiL'li;;iin'i'. for (!ii' coii-cipiiin i -i

piovics. »o far ii< it can. liy llic enact,- of wliich he i- liaidc to liis .sciv iril-"

iiiciil and proimil'.'alioii of rca-onallc Tlic -aiiic .-tatcnicnt is al~o inloplcil :i-i

Miles ill till' tiiaiia^iciiicnl of its Ini-i iiiiicct in Itnlihiinh Imii I'n. v. / '

llc-.s." \l,rl V. Ihl.l.liirr .( //. r.lil'll l.ins ilS'illi (.III \'a. -Jill. 17 S- K. ^'"1

Co. (IS'.ili |L>.S N. \', liilii. -.N \. !;. ti(;:l. 'llic xilijoincd statement of tlie ;.'eiiii,il

It is l.lic nia-lci's duly "lo make and nilc Kv anollicr tc\lHritcr lia- l.iii

proiniiL'atc siilliiiciil rules and rci;iila adoptid in 7'i.r.iv d .V. O. It. ''.,. v.

lions for the coinliiel of the Ini-iiies- in / , /o./.v (I.HIUl H7 Tex. :!;!!». 27 S \V.

its ordinary run. and for any c\ti lor- (ill. 2S S W . .">I7: "If a lua-ler i- Mi

(linary oei,i.-iiuis that may lie ica-oii pijcd in .i eoiuple\ Im-ine-s Ihul ic

alilv aiil icipale.l." Shilir v. .hinll (piiics deliiiilo iei.'iilal ions for ihi'

(ISSI) 8:> N. \. 73. m Am. iicp. Ii27. safdy .-|.|.| prote.iiou of hi, cmphn.,-.
"When II railro.id company's eiiiplip.xei's a fiilure to adopt pro|M'r rules, a- "ill

are known (o 1m' doiii;.' their work in a a» la\il\ in tludr eiifoiii'iiieiil. i, n. _-

reckless and danijerous niaiiiier, it. i- ji^'inic /" '' >•>'. .ind the e-taiilishincjil '.f

t.lie (Inly of the ((Uiipany |iuas|er| to (l.fciti\i. lu- iiup'.opcr rules is such in-,'

chaii'_'c tlie 111, inner of op(.iMt ion liy some li;;! iice a- renders the nia-tcr rc-pon-i-

rcjinlalion or rule-" Knh.n v. \c»- \iirl:. Ide for all iniuiic- ic~;ilt iiiu' llierclii'm "

»». if ir. A". I'll. (I'^nTl l.'il N. N'. ."17!". Wood. Ma-1. A s. s lo.i; ;i \\ I. i;iil

•l,"! v. !•;. IIIJS. "'rhe iiilcstale, \lpoii en w,iy Law. S HSJ. .\ nia-ter is Imuinl

teiiti^ (lie defciidaiifs i.uiploy, a,-iiiiic(l to "ucike ainl proiiiiil'_'ate ]iro|HT inl.s

and a-sented to tlie ordiiiery ri-ks in- for the ;jo\criiu;eiit of his -(.Mint- mii I

cideiil lo the seixiciv lint, (>nipto,\'ei's lui^iiie,-. whciie'.er i( is so laiL'c (^r

cannot, avail tlicnisidvps of this iis-eiit. couiplicatcd a- to make his per-ipii.il -i-

iinh'-s lliev lake rea-oiial)le piccaiit ions pi.|\i-ioM impi.itl icilde." \liiii'f>' \

to in-iire the servant's s.ifely while in II miln < ilSliSi 1 rmn. (I)rl.) ii,'.ii. m
tlie iM'iformaiicc of his duties, and llwre .\i |. 1,S7, "Willioiil -iicli r i'u!,ii i .ii^

can lie no c\ciiiption from lialiility fir their enipliuecs wiiiilil lie at the ii;ii'V

iiiiuries .sii-laiiicil li.v a servant, wlicii of others ieo(.mpIo\ce-] whom lhr\ I: d

such injuries are traccil to iJie emplo.v- no cic.-t ion in emplo.v iicr. oi o\ci \\" '-'•

cr'- failure to take siicli precaiil icei-.. adioii-, they have no control," /' /

Within tlie operation of this piimi'ilc luini. II. If, d- f. A", r.,. v, /'. •
".

a corporation is IkiiiikI to cany on its i

1 ''7 1 1 71 III. .'ill. "I'lic lule i- >. II

lai-iiie«s nndcr a proper >\-iein ami uii- sctllcd l.liat it is llie duly of .I'l p. i '
-

der rca-onaldf" riiN's mid re^riihil iiPiH, and i oipoi.-ii ions lK'\iii'_' m'n n . i .'i

and if, tliroiiL'li a f,iiliii-e to e-<taldi-li liuir employ in tlie same liii-i •'

such, a s*M\aiit is iniiiii-tl. tin* eorpota- (mLc and pr* iumIl' tie file- ivtn i. 'i

tioii is lialde. I'lml v. /,.(/,.• .sVo.ir .t- ..l.-i \e.|. will all'ord prol.-clion to r ••

.1/. N. A'- To. (IHltn 121 .\. V. 4II.'!. I-.' ciMployccs, This i~ llu. more iirrc--^iv

L. K. A. 454, 2(i N. E. 1101. Jn Utayun w licit- llio niaMiier of doiiit; bu-iiuss i.^
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(lilli;;iT.s.'' Sm' cllilpt*'!- f.. Slll.litlc I!. 'l"llC I|l1n|.lin|| MM. I IIKI i II IrtIM IICI'

nt <lclci'ii\<- cir iiii|i(i'r(ci nil.s arc maiiitrstlv ns iiiih-Ii iH^lio.iici' us
till- ciiliri' fiiiliirc t-, oiiilili.-^li iitiv nil.s.' W li«i<- an fiiiplMV,!- Knuu.s,

oroiiiilit to kiiMW, tliiii a (( rtaiii rule is imilii-iiiii, .iiliir Ihcmii-c- ii is

iKil cah-iilalfd Im I'liriii^li i.r.i|«r |iruicc'ti.,ti, or lifcaii>c it i- lialiiliial-

K .iisrcpinicl |,v cinplovcrs, it li, s Ins clniv to ailopt mi.'Ii oiIkt
Mililitioiial rcpilalioiis as will sc-<'iiro llic >at'itv of tin- x'naiii mn-
iMTiictl.'' .\fuiip'ii<f is [inilicablc of his Cailmv to sn? that, a nil«-

whii-li was ailri|iiat<' for tin- pioi.viion of llic scrviiiils was pro|M ilv

iMiricI out." (S.v;; "1 I, //-y.v/.) Th.' tost of ih,. Milli<'i. icv of a rule

i- ihat, it shall 1m' r. .iial>lv well calriilalrd to sci-iiiv iho >a fit v of
the fiiiplovocs if I I i;:hfnll,v oIm'vcI/ or that it pr iids the sorv-

aiit, as far as r<Ms<.i .,,,i v <'aii \»- i\<<iu\ apiiii^t the ha/.ml of the in';,'-

lipiMi' of crK^iiiploVfi's;" or that, if faithfully and canfiilly ol.si-rvcd,

it will jrivo rea.soiiahlc ]iro|<'ctioii U> the ciiiployc, rm rued;" or that

i' ' slitutcs a safcirnard iijioii which a [kmsoii <d'ordiiiarv priKlciico

rcK-, as afToniiii-r roasonahlo prolii-tioii against llw d,nif;fr to

..'h the workiiiaii was csjiuMd in the parliciilar case.'"

One cd' th<> tosts of the siillicii-ncy uf the rules ado|)lrd l>v a master
for I.I1C i,'ov('rniiicnt (d" his si rvaiils and his l)iisin(ss is that they Uiivti

Miili lliat tlio (liiiiL'er or safrly of nil ' Fnnhirr v. Iliimi/ (IS'.l.'t) :,H Ark.
iiii|ilii\('c nt any t'i*''" Ii""' ilc'|i-iiils 2(lii, 24 S. \V. l!.'iII.

ii|inM llic H;iy ill whiili -III! lli.r t -u- 'SvrSI. I.iniis, .1. rf T. It. I'l,. v. 7'(i/)-
pliivic i- in.'ii^'nl iit (lie- ^aiiic tiiiip. Irll (Is'.iIj ."i 1 \rk. 'jsii. || |,. |'. .\.
Ill 'lull a lA-i-, wlicrc till' acliiiii i.f one 77.1. I.", s. \\ . s:il. In .S. W. _>(;(;.

tiiijil. !><(• iiiny niiil^r tliiit. daii^iiTiMis ' llffiiiihni ,( .S7. ,/. /,'. C,,. v. A'./»<l-
wliiili. if lie tiKitc no ucli.iii. woiil.l Iw Irii MSsSi :ill Kan. I. 17 I'.i.-. :t'4 iMir
siff. it i, iinil.iiiMc.lly till' ilnty of ill.' similar .•\|ir."ioiis. s,.,. 11„,„ y '\,,„
i'"iMii»in .inployiT to iiiak.' sii.li riilr^ Yuil.- ('. ,(• //. /,'. /,'. („. ||s!i4i SO llmi
;!< Hill .nal.lr llir prr-oii ulio,,' ,af,ty 71. -J'.l N. V. Sii|.|i, HII7 ; 7V.,„v .( /• //
l« put lit ri-k. Iji Ik. ail\is,.,l of (lir .Ian- r„. v. Innrli (|S!i;!; I'.x. ( iv \n|.

)

^'«r iiM.I to avoi.l it." i:„.ylii.„i,l V. It S. U . Sllli; lu'iiixiillr .f- T II /,'

It'i^i.i Mill. (•„. (1S!i.-.) Si; 1 Inn. HI. •it (•„. v. 7'../,,V/ (|s;i.-,| l t:i l,„| no ^\
.\. \ Sup,,. UK!. S. !•:. 7011. 12 \. K. ;t.-.2. A ml -ilv

A...OTH V. St. hiiih. A. .{ .Y. ^\. It. full,,wed liv HTvaiil.-. ami. whci, f„i.
To, ,lss7) (i:! .\Io. :HS, i; S. \V, .171. in lour.l. s,ri,'rin- >afHv to roMTvanls. is
a <a-c in mIiuIi ili,. alwciici" of rcunlii- a riM-oiial.l«' .oiiiplia'iKc willi tlic ,liiiv
tiMiis was licM to raiv for t.lio j- y tlie owiip,' liv the .•oinpanv to tlicni. Vi/,'.«
p;i-1inn ulicllirr the iii.i>ti'r was ._ri,ilty v. .\<ir V-.r/,- ('. ,f //.'/,, A'. („. (1SII7)
of iM^'li^nii,-,.. tlio ..niirt rniiarkiMl. aniu- 14 .\pp. Div. 70. 4;i .\. V. Siipp. 7.-1I.
-'"'".• -ll. is llip iliity of til.' niasl.'r '.\l„l v. I><laii<iir d II. r„ii„l Co
li.iMiiL' .-.Hitrol of t|i(. linws, places, aii.l (IS!>I) \>S \, \. iii;2 2S N K iii;;i

."n^liii,,iis nn.lcr wliicli tlic servant, is • W„ / v. Ihhni,,,,' 2 II. r„„„lCn
r..|iiir.'.l to Ial.or, to piianl liiiii a^'ainst (Issil) Iil.i N. V .-,si ,-,7 \ni |;,.p 77't
pn.lMl.l,. ,lanL'.'r in all cas,., in wlii.li !» N. K. ISJ.-,; /,„,,,' v. Slnlm Islnml
tiial iiia.v lie .|,,nc l.y (liP oxcnis,. of roa- A'.i/.k/ 'liini^il It. C„ (Isnii) 1 \p„
H..nMl,li. raiiiion." M,(l„r,rn V. Crnlr.d Div. 17S. ;i7 \. V. Siipp 1.-.7

'-"v "r i-/'"'
<""•'"' '-^ ^- ^' -•'*"• "''•""/.'"'• V. /(,n„y (isllli) 58 Ark.

l<.r,,^ <f y. O. K. Co. V. /.V/.of.,
nS'Ui 87 lex. 339, 27 S. W. CO, 28 S.
W. 517.

m
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bf^Mi ill f"i-i-<- f"r ii .•i.imid.nililr l.Muili "I' iim<- '>'hI liiiM' IK iiipli-l!--!

tin- IMiri" ^f r<>lll( lllplilli il.'
'

'I'lir |.iv>niii|.ii r l:iA is ill l';iv.-r ..I' llir -iill>i,.ii. V ..f ill'' ni'.

Mill. 1. 1, . I l.v a I'lii-I. r i'«\ ilic ci'\''niiii.Mil ..I' lii- -<i\:in'- aii-l lui-in • .

ii.x iKMrinu M]"'!, i|„ i|ii:Mi.ih >>! iK^lii;. iht i.I' ilii- iii.i-ii'i- n'11'liiii
;

liiiii li;iMf (<'V iiijurv li. ii -. iamiii.'- rule— lii' -i' ml.- mi-' Iimu ;i i-

Iv "I'mIpmIiIv llnl^:;^n|lMllll•, "f i-I'Mflv ili.slllli'-irlit." llic liia-l< r "iijl,'

I1..I I'. \k- rli. !!-'.! Willi li''i;li.U''ii'".' "11 fl<'i''.uiit. <il' llitif :i'l-|'li"ii iiii'l

'riiMl ihr ri-k>i Mii-ini;- !Vi.in :i .K frflivf sv-lnii arc |.viina fa-l-' ii. t

aiiH'iii: lii'v-i' M--iiiii<''l i- a iii-.T«-.,iv .•'iii-i'iiiifii'T "f ]inMlii'Mii;ic :i .In';

t4) |iiii. ill t'l'T ' all'! iiiMiiiiMiii M -:ilV -v-i<iii." Sif !; i'. ii,il'. ]'„•:

ilic pi. -iiiiii^i'iii iliii> ciiii Tl.tiii'''! ill ilii' .-i-rvMiiiV t'av.'i- i-. "t r-'.

„Vcl iia> l.v cvi'liliri- >li'.\viirj ll,;lt ill.' -iTvaul wvlil "ll \v..rlJi ;;
v, I'li

n full fMiiii.n'li"ii-i"ii "I lli.- Iim/;ii'I- I" wlii.-li iIk' iiim-kt's >\-i.mii , .

j)..>"'l liiiii. Siv cliMi'tfr .wii. Sii;'..'. liiiw.A.r, nil.- aiv iii. r. Iv ;.

f.iniial slal.'iii'-iil "I' ''•rlMiii i.rraii-.'ni.'iii- uliii'li ili"' iikisI.t mi il!-

U> .•..Iil'"nil I.I liiin-.lf. iiii'l wlii'li III' I'Sl'.'''!- Ili- -'Halils I" .'..nl-liu

U. al.-M'. ill.' iiH'i'.' fa.-i iliMl ill-' -''ivaiil kii.'W ilia! ii" i.r"|..'r nil'- I..1 i

bci'ii |ii'"iiinlt:;it<''l <<v a iiivcii iiisiaiii'.' will ii"t |'r.'\.'iii a ri''M\,i-\, ii

tlic arraii^i'iuiuis iIu'IiimIv. > wt'i'i; siii'li as 1.. iii'li.'ai.' a lack "1 'in'

" Miinihii V. lliKih's (is'isi 1 PiMiii. tlic I'li-iii.'^-' of :i r:ii!r 1 tlii- .1 lU i-

(Dei ) 'i''!! 411 Ml. I"'7 lin .li.ii--'' 1" .'-|"'.iMllv iiii|"ii liuil in vi'V. .a i!i.- >1,mi

l(irV) ; /^.^'v. /'(.Ihll'lll's rnl.ir, f„, i'n. K'T-. "f l!"' |.|..MI1''M1 .
.111,1 Ihr -..|..:l-

I1SII7) -2 M.irv, iDi'l.) ;i:!7. t:! .Ml. JUi. i"ii.."|ihii..' liU.ly li. .n-n.' li.'ii I'l.'

('..Miiui" ii'.l.' 1:1. nnr„. i.,':,lk'n.'f "f . .."ii.l.l'.V". -. '"'
)

"Mnn'lx' V. //"'/'-'- (1^*1^) 1 l'<'"ii- "•' " <' " '"""' '
"• '' '' '-

(Del ) -IM. 10 -Ml. Is" 'ill i-li^ii"'' '' •'>^- ^- li''-' -* ^'- ' '•

,, , ,

:\,rvi
"7'....iv <•• /'. /.'. ''". V. /,'...'-"'

''^I'ltllr l!;.l- .f .1/. /'. r„. V. /M'M/ liV.'T. !U r.'S. :iil. 4:! S. W, ..I". M

(ISIISI 4:t 1, I!. A. :U!'. -'S (". C, A. liriniiiL' MIS, W. Ul'lll i iii-l rnn h.n h..^!

(144.'
.

"Hi L\ .s.'ai.!'. ;)7, ><» l''''il. '.HI. liuM- .'ri"ii' > "I'i'Ii <l'''i:ii'''l. v^iiln.in ,|.i.h

ill"' Hint r\ii.'- "f 11 raili'>:i'l .'"inli.iiiv. iti'iiti'.n. lli.il 'l"' -''iv.rii '.mi.
I

...' i.'

hAM-A »\»m til.' Hi-'l"iii iiM.I ..\|K'ri.'M"' .'..M-i if 111' kii.-.v "f till' n.'-i.i
•

t.il;""

.,f Miaiiv v,';,i- .'f r.iili"i.'l .pi'i^ili""-'- I" i-t^il'li-li -iiil.'l'l" ',"'';,' ,,'",. ',•
wliiili do mil in'ivi'lt' f'lr wiiniiii'.' Ww hm, \. \.m »«„;. ( .1 //. I. '.

,.i„|,l.'Vi'.'^ 111"'.! -i.>'i^it ..r "Mr.i tiiiiH (ISs.li '..] N. V. .TIJ. it u.i, ni -i.- !'>

of III'. iii'iv..ii.'nl- mil uli'-i'Ml.'-ut- -f Ilii' .I'l'-M.Liiit •< .'.,i„.-,.| IImI t'.. |.l.,in

otlu'i l.i''.iii'.liM's IImI.I'' to ii.<'.l "r !» I.iir I'l'ik l!i.' ii-k -f 'I'-f''.;!-. m 1"' "-

ov.ThiU.'.i liv till' s,M''-inl or '.Ml:, t.i.iiii-. f.'ii.l;irir> ->-l'.iii of niiimn- linn- M

iiri' not iiiii'..^'-'Unil:l''. anil tlii' o|"'r..t ion l'.l..;;ui'lii'' onl'Ts; lull IIm' '..mi! -
ni

of a niili'.M'l in a'''"r.l..n''' ll..'i.-uill' i- -rii'i.' .n'' ''^i-'- v.' <\uh mi. n ni

not n,'t;!i-'-n.'<<.
""'ii' mi-''" "IM'l.v. l-nl I inn M,.t .n.i

"'•Til.' nil.' tlint thp siTviint liil<.'« tlio of ii'iy |.rin.i|'l.' wlinli ri'I.'ii-''- i^
'=

-

riiUs of ttie I'lisiiii'-s is snl.j'.'-t to tli<- l.'t fi"ni liiil.ilitv to :in '.|.ii.l..v .

;.i;.'

.]nnlirH'.at.ion tliat tlip tnn-l'T nni-t .'\- lins l.i.'n injiii'''! liy tin' \.'r,v .1.
'

"1 '.'i-

,.r.'i>e .'';.Mi.Mil.t.' 'I'l.' to ;;ii.ir.t it;r ^;iv .•!.•[.!. lu-r. oi- Uy 1'." on;:
.

i:.y. '.n '

nut wliil.' .i|.-M'-"-.l in I'is 'laU.-^. fmni pint, to provicl.' ml.- u In. n. f .1 i""^

i,„n.''-.'>saiv li.i.iii'N. in'iii'lin..' li;i/.ir.U 'i.ni'^'l oni. uoiil.l in-ur.' -:lt.l^. li.i.'

from noyii...-.i'V "f <-iH-niplov.-.-. Ill was no sin 1. l>."-aiii l«i».'ii
1

'' 1"



I .'111 syviKM.
411.1

211. limiU of the duty to piomulirate ruies.— ri„. .m, „i „,hI .|Mnl

i'.'' ';' '111- .iMi: :ii, „ .( ,|,r ii::i-iu- to in.il.r nil.- l,,r i|,r uiii,|, •

'' I'i- -' '^iiii- vull I. III. n .lr,.rlv hi«l< I h ..,1 ii „,. a,h,.rt i.. ilir .|<-

'•i-i' !• i'l "''i'-l. '!•' I.iii.::m,ii.'c ii-r.| |i:i- ii ..|H.,.|,,1 ivl;iii,,„ I,, ||„. limit-
''' 'I'-" "I'Mi;.!!!..!!. (I|, Ih, ||.,,|,| ^\,, |i|„| ji, ,j„, ,.,, , ^,|,.|, |„„j|j^,.

f. rii> ..( .!;iiriiiciii ii. ill.-. : 'lliiii III,- law iiiij'. -1- ill.. liiiiN ,,( mmI.
i",- 'III'' <''ll"l''il - II :l-.llllll!r ml... ,11,, I IVulll.ilin,,-, ill -M r.ir ii- ijllll

N |V,1-,,|1;||,1.. Illhl
I

I.H :i,...|M..;l ;||,,| |1|;,| | |„. i,,.,,,, ,. j,, ••|||;,U|,m |.|||. ,

''•' 'Ii'" U"V> I riiinhi 1.
1'

III- i'iii|il. \c.', i, liMiiiiil t.. II- .liiiaf\ .•iiiv.

ili'l '" ;ilili'-i|:ili :ii;,| L'ii.i|-,l ii-ii,M Mi-li a.'ri.lniN aii<i iM-iiallii- a-
iiia\ i-iMM.iialilv ill' r..!-,-.,!, |,\ it, inaiiap' r-. .•.scni-inu -iidi ..nliiiiii-\

I III' -aiMi- <>v -iiiillar .,.,iiM|iiini|. arr aN.. (A|i|-<--ri| l,v ii.-ati\i'

Imiii- <.( |i|iia.. 1.1. :;\ -m-l, a- tin-,-: 'I'lial .-in .ih|,li,\,T i, ,,|,h |,,,,i,|,|

\" ii-<. ,.|-ilinan .-mv in I'lininilal iiiu' nilr-, aii'l it i- ii..l iv.i-mial.li' in

l"'"'"'l "1 '!" :i--niii|ili.,ii lliat .^i r\ iiijiirx l., an cini.l.n ,, ..aii 1."

.-"'"''"I :'i:iii!- aiMl |iiv,
, nird liv inaLin- -iirli nil.-, anil ihai Ji i-

ili 'Inly ..f ll... .iiipl.iM I- 1., anii.i|.:ilf ;:n.| i;iiani a;;aiii-l. l.v nil

i.ilii I'lil-.-. .,iil\ -i.. li a. -.-i. I. lit- aiiij iM-ii.ilii, - .1- iiiiMlii i,M-,n:il.|v ],..

I'lv--. n l,y hi III in ih.' r\( ivi-(« lit' .ii'.l inan |ini.|riirr ami i-A\;-r ihal
'Ii'- I'^iiliiiv ti. a.|..| t III!,- i- 11. :| |,r,„.f,,|- II, :.!io.||,.,,, |||,|,.„ i, apiHMix
•'^I'l ill'' naliir,- ..t' til,' liii-iM -- ill \vlii,-|i i|„. -ii-vant i< (•n;:a^c.i lliat

'!" I i:'-''-i. ill ill • cS'i.-i-.' .,( I'l'.-iii.ililc cai.'. -Ii.iiilil lia\r (nv-.'iii

•I'i'l ii"'i''il'. i '!" ii'-<-- ilv ..f siicli |,i'c,Miiii,,n :' that an <'iii|.|..\ .r

li.-. .111.1 |,iil,li,' |„,li..> f,,il,i,|. tl.ii „,„. /;. ,'„ V. Unih.nii ( I
<!is i Hi; \,, |'..|

'"''I '" nii'li.'i.- I ;,,,i,. u.i.i , :il >^. i:. i;ii|, \\l,,.|l,..,, i„ ti |„r,ti..,i
"'"'" ""'''' ' " <' ' \- A" '". .1' II .ill-. I'MH'lV.'M.-i- «lli,ll ,„> -\-|,,,|
"-"'' -I "' !' -' I'"'- '•">!: /-.'

.
,' 111!,- i-iiii ,,iiii,i|,il,. :iii,| |.r,.^i.|. |. r

y
''' •^'"" .1 1/ .^. /.'. ',,. ijs'ili |M,,.:in-,", :iii.l uli.lli.'i.iii M,.u .,|- -i.,li

JI N. \. j:i:!, IJ I., i:. A. IM. -Jil N. i:. ,.n.|._,..„i,'.. I .„i,,.i,„v lu- ii,.,..,|

"!''• "ill' II"' I'lr,' vvl.i.li III,. ,ii.i,„|,i:i,i...-
/.. '/

y \,»; ),,/,, o ,|. 11. /-. ,„. ,|..„,i„,|, ,,, .„i,„„ „f f„,, f,„. ,,„.
"-' ' I 'I ^- V ..,'• I,-, \. i:. 11. js I, I,, I ,,„,,.,. .si,,„,„„ V \,„ I,,,./, .,. \'''

^ ^' I'-' '• .1 //. /.'. /.'. /;. /.'. r„ iImm;, i;s r,,i,i, :;i.-, m; |'

^;;.
'' I' •^" ii"»- '1- -• ^- ^ ^'n-v ^' \. <--'^. •:' .\ti. r^i. tii.i,.,' :, ,,.i'-'

'''".. Ii-i"ii \\.i. .:,.|„.| l.v til,. iM..iiii|»l.-n.i'

„ ,
'

,

,*'
,^,; ",.',"' '• '•' *' "' "' '"' i'i''M"ii''ii'-'-'l I'li'-ii r. Mii.l 111,'

I'. '". ilN".'i 1..I N. ^. .-,s... ;jii \. |,;. :,|,|,,.|I:,„. ,. ., ,,,f„„.,| ,„ ,„^|,.^,, ,,„,

'''; l'.'l:''.\ iiiif i.iii.'lii-i f III,, tiliil .mill.;
1, .'..» V. //„,,'«,,„ ,•;,. r «(,. ,f /. "III,. -ii|„.|iiii,.|i.|,.|it a, I, I ||..|j,| ,1,,.

'" i l-iJ' l:i:i .N. \. i;.a;. ;l| .\. k j:;i. -,,:i|,.|„.,, ,li,| ,„„ ^.j,,. c.i.ri,,! -iH'.'i.i!

",,' ,;"",:;,"' t ':'" ' }"' *'' '' ""'''- •" i"""!-!- m>--'ii'- u, ...„i,i,. i,ia,
.1 /^ h.n.i:.. il.sii.,, s; ||,i„. .'ij.'i. :ji i„ ,i„. >,.„„,,„ ,„ |,j, ,,^,j„ f,,,,,,
^. ^. Mii'|,. ,.:;i; /;,.,/., V. Sii,'U;is,. n. lhn\li'\'\iM,'. nil. I f..il,..| |„ ,.v,.r,.|-,. ,-,.

i

.! \ ). /.' (•„. (_ls:i:i, lilt ||„„. -jt,
o;j .„„,i,';. ,.„,,. j„ ,1,1, ,,.^,,,,,1. i„ ^„.^, ,,f

,,.., ^.'1'"' ''"* "' '' V. Ilrorii Cinri.ri kimwii iii,.\|K.| i.-ji.,. nn.l tlif^"'" •' '^'i'' i''>- ^-'•^- '" N. V. .'iiiMiii i.iii ,,f iiii-iii,.<.* 1111,1 -iiiiat.iiiM ,,f
! \ ^,'"' I

' ' ii.i.iiili.ii'.ii,.! <l,.ii;i>-- Iriiiii- ,111 III,, r.i'.l ..ii ili.it ,|;n . 'n,,.
I'l Mi..' :.. ,i.l,.|il vMis 111-,. ,,:„. ,,f |1„. ,|,.f|.,:,|:iii| uii- -iiilw „f ii,.,'rl j. „.,„,.
iji

.

it.l- ,.| il„. .|,,i-i,,n ill \i„/„/A- a- IV. aiiioimtin.' to a wiii'it of rfa-unal.le
\(l. I. .\l. \ S — ;iO.

111



4(M M \>l ll; AMI >l:i!\ A .i'.
[t II \r, Kv.

niirnut 1,. 1,.M li.iM iIm' un.uiMlof ,1 failniv tn lii:ik.' nil. - t-. pi-

vi.l.. l'.,r ii .•..mill-, ii.-v ulii.il .•.'iiM n-i r.M-.ii;il.l,v \»- ;iiiti"i|':ii« 'I.

'

Wli.i.' ^|i. .iliv l.-ii ii\ i- iMir...ln.r.| |'..r iIm- |mii-ih.m. ..t .-t.l

li-liili-tlml ill.' u.'i'k ii. .|iH-li..ii -Imiihl l.iv.'li.'. II lii.lli-.li/.'l h I' '

iHjil nil. -. ii i~ r-r iIk' .-nri i.. -.i.v. in lli«' lii-' I'l.i'''". \vli'll"'' '''''I ''
'

li„i..in ;. H.Hiri.hi I.. -li..w .1 iM-.. ill wlii.'li ill.' 'ImI\ ^"^uvA.v nil..

ivM..i ii|M,M ih.. iiiM-l.T.'' If iIkiI I'inl i- 'l"-i'l-'l ill fMvi- "f !!

|,|aiiilitr, ill.' .|ii. -li-ii uli.ili-r iIk' iii;i-i. !•' 'Iiil\ in ill.- invniiM-. In-

lH-.h |,|-..i..'Hv p.-i|..n 1 i- |-..r III.' jiir.s.' Wli.iv lli,. ii,,-."itv I', r

„„,l i.ra.'ii.Ml.ililv ,,( i.Pivi.liii;.' nil.- t" n I lli«' t:ivM .•iiviiiii-i.iiM -

.,,,.;,, ,|,;,,viil h-,,ii, III.- ii\. •nil. Ills ..r III.' ...iii|.l:iitil iiii.l l'r..iii til' i.-!i

iii,.ii\ l.v wlii.'li ill..".' iiN.Tin.'iiN ;in- -iipi.-irL-.l. lli> hm''-' f;i-I lliH

i.riiii.'i-'tlu' iil.M.iinu-' ii'T th.' .'xi.l.'ii.'.' iii'li .•Mi.-ily uli.if ni!.

-

,-Im.iiI.I Ikiv.- I... 11 .M.il.li-lH'.i .l..<- ii-'l r.'ii.l. r it n mi-li i-."-l i-n I"

.-lull'!:.' til.' jiii-.v lliiit ill.' .i.t'.'ii.lniil \v..iil.l 1"- lial.li- if Im' .li'l ii"! '

talili-li nil.'* ti. 1.I-..I. ri lii- .ini.l.iN.'.'^." Ilnl in iIm- al.-.-ii.-.' ••(
.
>i

,1,., slmwiii^' llial nil.'- W'.uM 1-- U-.'fnl "V ..'a-ili!.' llli.ln- 1
lu' .'^r

.•uiM>Iiii!<'.'^. ill.' liiiiM.T .-a I Ii.' f"inHl iir-lii;.'iil in li.'l haxiii- I'l'..-

niiilirat.-.l iIm'Iii." !i is lli. ivf..i'.-. .it..!' t.. l-av iIm- .-a-- t-- iIh' Jhia

uli.T.' III.- i.laiiiiilT li.i^.'lf. n-i 11" •xi'l.'ii.-.' wliL'li in.li.'.n.'-^ ili^i' "'I''
'

,.,ni.l..v.'i's ill 111.- >ani(' l.iiMii..- lia.l iii'..niiil;;ai-'.l imv -u.-li ml.'. !•

tlial til.' sni:i;v-i.-.l rule wiis ii.'.-i -^arv or i.i-a.-li.':iM.', .,r lliai lli. il

...„. i., .,,.1 ,.,..vi.!i„,r. in ^on»' u.iy. ^.l• ' r,n-..,v v V,_»- V...J,
r. /,. .( U /:

„,.. ,i,.,.,„„.M,i..- ,li-.I..M.,l l.v Ui- -M- :tM; 1.'." V. >.•" >:;'•' 'I '' ^' ';

.|..nn.. Tl,.' .-..HiM.... «m. .In.' ... Hi.' in, r„ <1V.M M I nn
.

I '.» N ^
v ,,

t., III,. ,„.L.Ii'.-n.-.. .n.l w.inl ..f r.:.-....- HVU, -<, i.y !!'-';/• \\ "", -^,^

„|.l.. ...iv ..f 11,.' .[.f.'M.lanl. lU sn|..TiM U .M.
:
s,. ,1,. n, I

.
':"'

V' '.'

'"•';•"• ",':;••'"'• '

''''""•'""•
iTi- r.'/"/.'it\'";:/.^M'.i':

"''::::T : Mir,.;.,.,n r. /^ r„. n ,; s. . iv, a,,,.. .;., ::i s, \s m ..•

MS'.;, lit Mi.ii. -.i-A
'-^ N'- w. :iJ:i Ii'. '-.•- .ii."i /•'"' '" -"I'll";' ."'

i„„,.M...,l.-.l. iinii-n;,l. nn.l nM.'X|,hiin.-.| ll.i- .Liipl. r. In " <'- "I"'"' ["• '"

f.uluiv ol nil- l.i.ik,. I.. »..iUl. ill'"! !"'-" »^", ' P'l--''"-''
I',

"'

"7,,.,.. .( \. ". /,•. f... V. i:rh..l. I:,|,l ,l„uiMlinl. ull.'M 111.' i.-..-".i I'M'/

l]^'M) HI \<\ S.-i'.!. i: S. \V. •ill. -'^ S. or uiii.M .il.l.iK-- ..I' :i ml.' ... I'.-'H-

W .-.17. In iin ...li..ii liv ,in .iiipl..>.'.'. m,...,! i h.- ..m-!..!,..' ..f j. iH i. nl.i. n^-

u.i.kinu- nn.l.r Hi.' .lii.M'l i.'- <•( I'i^ .ni.l .-n. iiin-t ;ui. .-. M '-^ " .'l'';'-" " "^

„„..,„:,n, f.ir an iiijurv -ii-l.tnu-.l IM M- 1 1"' imv. un. .i' li...|..i- iii-t i ! M""-.

,„,„„lin.. t.. -l.ifl. a iu:^<.^ .'nLTln.. inl.. but Ili.H. .f iL.' f^i"'- ^i'- ni..l. -H.;'!.

,,,,,..',. ,1,.. f...-1 th;.t, ,l..if,.n.l:,nu li.i.l 1 1..' .,,i..-li..n i^ a I'l'T'T ;"" '"; i"

„„i,. » ml.' i...|.ii.in(r tl... 1......... wiM.h .•..lilt, /'"'"".'''•',.
'Vn ..

I r \

w„H nini.li.-.l t.' II..' .'nL'.n... i- !«' l.m- v. /.,.,..„ (Isssi \1^ I'.i. I HI. - I- LA.

..r...l l«.f.n.' n,..un'.' ..r -l.ifi.i.-- tlK- ..., IS!. 1.; AlL .;...

.

;".^;. .iniilMr rnl.s i^ ^nlll..i..nt, to ..i- Mv.7) l.". Uk. in. A,,,.. I".!- I" ^ «

Ihori/p til.' Mil.nii-i.in ot tli.' ivi.-non ".'•
,

^. .. .. ,• v r .

of tlio n.'.'.'-itv ..f Mi.l. .'. rnlp t.. tl... 'M.lu..,„. I. .[
.v / . /.

' \

jnrv /»../.'.( v! /.--o,,,, (1SI.!1, 45 Ai.p. r»(/ors (l-l'L) •" l^^"'- "" '• '' '
'"

'
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i -lllj BvsTHxr. M
ccsMlv ium! |.r..ipiiri\ ..fin.ilJnv mi.Ii a ml.. u:i ... ,,I,v;,,ii^ ..,- I.. iruK..
tli(t tiin-li..ii oil,. .,( Mill. It kii.iul. .li:r jin.i ,'.|,..ri, 11. •,•.'" |.:,|„..

••iailv is it iinuMii iiiiiiM.. i,, iniVr .iil|.,il.ilii\ in i|„ „l,.. n... .,( ,ii,.l,

.•\i.|rn.r, uli.iv it ii|.|.-,ir. ili:it ||„. ml,, ;„mii;iII\ |.r..iniil-;,i, ,| |,v

tJi<'.l<-|Vii,|.nii ,ii|,|.i:,.,| ;,„ ,,.l,.,|,i;ii.. |,r,,i..,.ii,,„ au.ii'n-L ll .•iiir,.„.v
..f n.vi.l.ni, ML., ll,.. ,,m. j,, ,,i„.,ii,„,^ ^, ,.,,. „, ,|„,^ ,.,,,, |,| [^^ .^^

\,.|il..i l.v 1- il..-."
' '

""•'"' I'liiLiiiir r.jii.s ii|i,,|i III,, ll .V i|,;,t ^,.,,1,. <|„.,.in,. ml,. -Ip.uM
h:\\r Ihvii |,i..ii,iiI:;.,i, ,| uimI.-m llic cin-iiiiiMaii..,.-, i„. uui>l .li.,\v „,.t
>iiil.v that 111., ml.. Mit;M,-i..,l u.;,4 ..........an.'- l,„i ,|u, j,. ^as r,M«..i,-

/.'","" ,:;,". ''vVv ':"' '•• '•' *' "'•
•

''"" •" ^''i' "'* '"' ^" ^' v '^•i.,..
(','; ''"'-' '•'^- \;'^-. "' ^. '•:. 1... , ,„v

I , ,..,„|,.,, ,,,,

In. IIS.IM ,,| ||,„ II. , S, ^. ^„|,,, ,„|,..l„-„|,. .1,..-.. ,„, , l.„| ,.,„„,
..M; I/../-././,) V. //,„/s.,„ Itn.vih. .1 /. r „i i k, ,| |l,,i •.,, j,,,,. ,, , .„|.,.
'.. MM..'| l.i:i N. V, .;„.,. ;,| v. y„ ..,

, , ,,,;,. ,, ,, ,^,|,' .,'„,,.„';
' " \- ^'",,'"''- ' •' "• '• '•• '" -'' f'lv. il i, „i-, , ,„ I,,,,,,. ,1,:

i .;';' ,""*

"'V ';;'• ,•" '^
^ ^ -'-"-"^^ "( ''• .- - ,.„;

,,!!,: /i,.,».;v. \,.r 1,„7...(>..( tr. />•. r„. |„ \ ,/. , , v.„ ),,; r ,, ,, ,. ,. ,.„
.lv.:;i TMIlin, -JTo. LMiN. V, S„|,|, 1,,.-,. ,is„7, li \| ,. |.,^ ;„. ,:i v y s„„;

V |... III.S l,„t ,,.,, ,,,„„, ll,,, , , : „,,, ,,„, ,,,,.,, j. ,„,,
I ,,„.,|„^,,, ,„,,

;"';;';;/ .^.";- »''/ ^- "• •' " '•' '^>- f"'-i ii.i.. . •:..,•...'.- ..ni,, r'' '"'!" :'' M'I'I'n. .,..,1. ,;., \, ^. „,„,„„ ,,„,i„^. ,1 ,,„. ^.
,,, ,1 j

Ni|.|.. .,1. A .;,„,„, II „u ...,„„.. I 1... ,|,.„i, ,l,.,,„„„l it i,i„„„„Mrv t.. .,,|„|,t
'.""-;''' "'"' •"-'I';"'"'- f"i •ilin...' I.. Il„. ,.iv,.:,,,ii„„ „|,i,h it i^ sn -l.'.l
""," T' ;"'l'">'l ^'~ -.'->'' !•> -I I Ili.v.. l,...n,.,„l...:li,..li„a>,Ti;. I,.,.

•;, '"''' '" "'7'''^'- •^'": '"".".I- -^n I.....1 H.,.,„i I ,,, „ ,.i,v,i„„,„„.-.. |,.,„|.
""..H..1 ..ML.M.^...I in ..,l,,,i «,.,k »il[, i,,.,, x,.,v Mi..,„.lv I.. .|,„u that il «.,H
'""• "'"' "'I'"'"' ''^ '

^Ii-""..'. 1.... mvliu..,,.... „.,t t |„,,t „„|, „ ,,,l.."'"" ""• '^'"'^ "'- "" '-Mil.!.... I TlMiv 11 -1 ,„„!.. tl,. f,,||„. !,,.!',.
'"" "•'- ' >:'"" II...I 11 » .- --M- maik-: "T I.MMiii,. i„,|„,.,i,.. ir,|,i|.

I.> N....M1 ml,... ,,!..„ V, \„w/, /•„. ,„ „|,.|,, |„„li.„l:„. nil,-. tl„. n..,...!.i,v
"I" I. II,,,'., I- r„.

I liiiMli HI (', c. \ f,,r ^^!,i,
4^7. jiiii |.',.,|. :ist.

' l!,,,l,:,i„ \. \,

• 11. .
I ^i'l ril 1,, ll,..|ii.

~l,..iiM ml l.(. iHi.liiK ,,! iiiii..,! , .|.|I,K>'' / /'. .f If. /.'. ,.\i,.,„l. .1. .\,„1 , .. |l„. ,.,,„,,,,,> I,,"./ • j1l.'I1.I, I'll *' m- * . . ki .. __^ iir' I.M ''Ml.l'.IJi^ Tl,l^

I

'",,',
, I

, '' ''" '• ''"'' "•'• "''-'" '" .L't'TminiiiL' «li.il„.r

"",•'."'" "" '"'"V''«y »..- II,.-' I. M-i,i„i,- a ii,.;..|,..., ,„ ,1, u. in „„i

iMi,.n..| ml,. „|||,.|| „,„||,| ||;n.. l».,.|i i,.,.. ,,,.-•
"

7, •';"'-"'"''•'"-'•"'">. S,.,. 5 •.•17, - f ,„•,,„•„„ V. \,„. ),.,/, \ //.,;//
I:
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4V,S MASTKU AM) m;i;vant. [chap. XV.

In

iil)l<' .itii! pri'iM^r, ami, it' <ili!^i rvcil, wi'iiM liiivc iitl<'4iiiiti'ly jn'otrcit .1

tllC CllllllclVCiS.''

As a iiiaslcr is ciilitlccl I mliirt liis Imsiiicss mi tlic assniii]iti-M

tliat s<'rvaiits will use (inlinarv care I sec ;;;; :i(l '.UAt, tiiih), W- is \\>a

iiiidcraiiv (Inly In inal^i' rules t'nr llic |inrii"sc of rci^iilatinj; acl.s wliirli

arc in llieinscKcs nculiiicul."

'I'lic |iriiici|ilc llial a iiiiisicr is imt IhhiikI ti> nilnpt any parlii'iiLir

inrlliods (if \\<irl< (sec ji ;i.'i, (iiilc) iiiVMlvcs, in llic prcMMil ('.(iiiwri i. 'i.

iIk- coridlary llial, wlurr ihc rnlrs ]irciiiinliratccl liy an (Mn|iliiyfr all r.|

iiinplf piulccliuii if iIh'v art' dnly nhscrxol, lln' tad llial. ililli !m
rules t'nr tlie same ciiier'^i'iicv lia\e luen atliipled l)y other <Mn|ili'\< r-

is nnl sntlieieiil lo sliuw ihal lie is n<'i:liiii'nl.'''

212. Relation of this duty to that of instruction.— One of llie nuin

piir|Hise> of a rnle iMin;; to plae<' servants in possession of certain in

furnialioii wliieli lliey are no| in a jHisiiion to aecpiire liy llieir own

nnaiiled oliserval ion, ii is only natural lliat the silnalioiis in conn..'

lion with which iIk' master's dnly to proniidiiati' rnles is di-cn~- !

should somelinies 1m- esM'niially similar to llmse in which his li.iliiliiv

is made to l.nrn ii|Hin the p4 il'ormancc of his duly lo inslrniM. Siv

chaiMer .N\i. The availahilily of ]iroiecii\e m(>ans and apidiance-, .r

tho possiliility <d' avoiding injnry liy lh<' ailoplion of e<'rtain medi !-.

arc con»iileralions which excnse the mast<T only in so tar a- w-vK

men may In- aide to understand ihe jiroper course lo ailopt. iindi r 'I >

fliven circumstjinccs.' Followinu' out this conception, we are |i
I

'

" l.iiriiir V. Viir Yuri:. I,. /•,'. cf U'. A*. |i:iti\ iiriv rvcii li;i in ii-r ;i -y-'r':! f

Co. (IS'.ll) Ii' lliiii. II. I."> N. ^. Sii|i|i. iiiiliis i.r -i;rinil- -li..,.ii t^i l»' 1. - •>:.

:tS4. Ill.ui tll:ll ;lilci|iti'il hy lllinlliiT i.hS' !

" .\ rail!(i:iil cunipMiiy !< nut cIimv:!'- iiini|i:iny. uillioiit liciii;; li.ili'i' I'l n

alili' willi iii'j.'lii.'inii' U'lMii-r of it^ iniii-- |il(iyiT> t'nr llic ((in-ii|iiii;rr> i f i! .
:i

i-ioii t(i iiiaki- :i riilr for tlir |irot.il inn <if ef ^iii li nnliTs m -i'jihi!-. If 1
;

linikcnii'ri ;i^Miii>l injury riMi'i\iMl in |iloyi'|. t.liinks jikiii.t In nintiiinc ii :

lici:ir.lin;: moving' f'ci;,'lit ciir^. uln'ic -crv iii' cif tlir iiiiii|iiiiy uilli lli.' 1. >!

tliiTi- was ii]i|Miiliiiiily 111 linjvil tlu'iii rili.'i' "f ll"' iirilcr- or ~iirnil-. in n >

.

i'

wliili' tlii'V wi'ii' standin;,'. Milimt'iii v. i- at lii-^ nun ri-k. ami all llmi ' '
• ';

\iir Yark C. <( //. It. It. C'l. llsiltl lit ifi|iiiri' ef I lif i(ini|iMn> i- llnii Ii
-''''•'

Mi-c. .'iiiii. :ll N'. Y. Siipii. i:!."). An I'lii nut It diTi^ivcMJ a- In tlir .h'M.,- . i '.'

|ilnycf is nnl cntilli'il 1" » nili- fnrlpiil ^fiT ht- iihUI-." I' |iarr a!-. ; -'

iliiiL' liiin frnni walkiii',' inin an cinjity 'JIS. a* In llic cHiMt nt lln- -ii\.ni' .''•

cli'Vator shaft. I'ii'iikU .ilir v. Hiunliil |iii>i'iat inn nf llir ii>k- iiiri.li-il i i"

I'lipir Co. (IIMHIl Ml Mn. App. :i.'>'J. iiia-lcr's sy-tcin. anil ~<t fiirlliii -- i'

"Sni^lli V. V'" YciL- ('. .( //. /'. /.'. the L'^niTal pi inciph' invnhiil in -'i i

Cn. MSII.-,) ss lliin. HIS. :!t N. V. .*<iip|i. (hi'i-inn-, ciiaptiT wii.

SHI. In ll'nnnliiil d- SI. •/. /.'. ''... v, ' l''nr this rca-cMi il was \u\i\. in 7
'''

Kiiiuilrii lISSSi :(ll Kan. I. IT I'ai-. •'i-M. v. \,„ VniV.' .1 T. S. S. r... i!^ '• I"

th Mirt ar-iicil as f,,lln«-: -.V f.iil App. Dis. -|i;:!. I\2 N. V. Siipp, .' '.
Al

rna.l innipany i-i imt ri"p:iivil In ilian;.'!' lliiiinl iKMIlii 111-.; N. V. Ill I. ."•: N i

itu nnliTs nr sijfiials fur t hr inmcnicnt. I I'JT. Ihat it wis f.ir Ihr jiiiy ''•'}

nf its iiaiiH. 1nm';ii|sc sniiic nl!icr lailr.iiil whrllirr the (li'traiLint . hy fiii
'

ni-

rnnipany li.is ailnpti-il a iliiTi-iciil sy-tcni iipnn the ilnck l.iiiip- and laiitiM'- nnl

(i( 01 Ji'i's or sigiiiils. A railroad com- alik' lo cinplo^irs I'liya^rd in In.i !ni;.' a



5 :.M2l SYSTKM. 46d

(he ciiiicliisidii lliiit llic (iiiiissi.in to friiiiie rules Piniiint Ijo iiiihIo tl

li;isis <ii' a el

10

i:\riir <>l ii(';^lii;..Mrc, wIktc llic s<'iTillit is alrciiilv

all ilic iiir<iniiaiinii whirli he cdiih
I"

"lilaiii liMiii a nilf.^ In

lie |M'r-
lliis |">iiil. ..1 \ic\v II i.s.'Iciir ihal, llic >iiii|il< r llic ..|,(.ialicins t.

InniK ,1, 111., less -ruiiiid will ili.Tc I),- Ini' i II i( Tri ii.i; tlic cxisiciK f an
.ihliiialinii U, Iraiiic rules.' .M,,,v <.-.|,.cialk is it uiiwarraiital.le t.. iii-

^,-<•l. i.iHl \>y liaviii- i.Ml..ii:.N (., c.v.t ,m sa.li |in-iMii|,li„„ uiij,,,,,) |„,i,|.-
Ihr l..lt.ll«a.\s III thr I..U..1 ,l..,k IhMl- -ilihv ,,f ll,-liu,ii.r, ^ilhl lli.iv hoM 11,^
llic'in «lii.-li ll... .•ni|>low.,.~ ,„i^i,i ' u- ni.i-l.r lhil,l,. |-,,|- „„v Iimii.i (Jul iv-iills
|.l,ui.(l DV.T thciii. \i.u\ (lone ^iii .It iKiiii the aliMiicc ',.( Ilir ml,. Ism
iv.i-.,n,il,l,. ,.ji|.,. n.,|uii,.,| I ;,k,. ,|„, iii.i,. 1, iiu jiiilhoiiiv tliMl »,. know ,,f
plMi-.. .if wink ri..i-.MLil,l,v >.,iv. „v (vlii.ji ,.\iu-\^ ,,f \\„'. uv.i^trr llii. iliiiv
«li.'li,r it. s|„„i|,|. |,_v „i..;iiH ,,f nil,.,. .;: .-a lU imiiii;; l|„. ^.-m „,u. ,,.,„i|,,, „ <lail
ll.lM. ,lllV,(,-.l lis ;l;;,ll|, l,i :i,hi„. w,„k „,,,. „l.i,l, tli,. ~vls.nH. wllil,. |,,.||-„n,iii|,.

" >iiri|"iiMiily <.|ii|il,i>,.,l I,. Ulirk ii|> lii, u,,ik. iiimv ,.•,• jii,l ;;iiiii,| ii.Mi,„| ;,"

,Mi "^ \,.",.|s as |„ any |ii,..-,iiii „,Tiaiy w.-ll a, ..iiiM'th,. inaM,.r liim-,.!? if iir,.^-
iii.aris »liirli II iniL'lil, Ik. ,l..-iralil,. fur .m. .„• aiiv.ai,. .!-,. wli.iiu Uv iiii-lit imt
Lliiiii (,i 11-,., Ill ,ii,l,.r to si'dir,. ili,ir i,, ./,u. (|„. «ariiiii.r,"
-'*'*> '

I''"'' /"'"''' V. r,„h„l '.\,.yli;;,.ii.i. .aiiiiTit l«. pr..,|i,.at..,l of
,s7„m,„,,„ („. (IS'.Ml) !t .\|i,,. Div. ll.->, t.lio failiii.. „f an .•iiiiil„v..r t... |,.,i„iiil-
II N. \. .Sii|,|i !l!l. hIi.i,. ||„. ,„,,i„ is ^Mi,. n,|,.s f,„- 1 1,.. mii,|a'ii,.,. .,f „„.„ ,.„.
.-11,. uas ulalli...- n minor ,.iii|,loy,.,. oa;;,.,| j,, jo.i.liM;; ,„,. „„ ,.a,.s, an.l iiiov-
"' ''I ''''' '"''" i'i~tiii.l,.,l. .'inci th,. in- tlu.iii alon^' tlif tiaik imlv a U-w
."iiil sai.j thai. iiii.l..r l.li.. ,ii,iii,i,iaii liiin,lr..,l f,.,t. in l,.n..|li. not hv' ..n.'iii.'s
n-. Ih,. jiiiy »,>ii!.| \unr Iki'ii jii-iili,.,| lint |,y tii,.ii- ouii si i,.n.jt.li. or tlial~..f a
III lin.liii.; llial Mi.-ii iii-t i ii,l ion ua- lior-... M„ni,i„ v. Iln.ls,,,, Uin r <hr .f-
iH'.,— ar>, or thai llii-r,. -houlil ha\,. /. C,,. (ISilJi l:):i \ \- i;,ii; ;)| \; |.-

1.. M -oiii.. nil., or r..;;iilali.iii on th,. siil. r.U. .\ ipjaint i> i.a.l' wlii.'li' is i,a-,.,'i

J'''.,,,
, ,

"" "'"• thi.ory that a raili.n,! .oniii.inv
"'"-• 'I Mi|>!oy,rs f.iiliir.. (o i- lionn.l to niak,. nil.- in r,.,|i, ,| t.i I h'c

l.n.iiiiilj.il,. a Hiilhn nil,. .miiiioI I |H.iali,in of its trains in its fr,.i.r|it
ma I.. Ill,, lia-is of an atlioii. hIi,.i,. oral aii.l ,-,ial var,U. >.. as t.i jirot....! an ."m-
in-liu,ii,,„s .-..u.nn.; tli,. s.uii,. >,ilij,.,|. |,|„v,... fi^n,, ri-k. in.icl.iilal to his ..m-
.iull.;r hav,. I„.,.,i j;u,.„. \\l,„l,„ v. |.loyin,.|il , or 1 1,,,-,, ai i-iii- from hi- ..»

n

/• f '.. V. .s7i.».7o/)-v/,i (is)iii c r,.x, (i.siKsi (;-2 \. .1. I, :,'.) 41 \ti •>•>( xiie
' '^-Vl'l'- •"'•"'•, -;•' •'*•. y.;.-'"'-l- '='- ' •

" «'"'<• iMiM ilouii in jr,.n'..r;i l.-rms.
';"" ''i-'i;";<l •'»• Iril.ilily <if tl Ml- that th, |... is no j.rin.-ii.l,. of law ,.,.iii-
iH.ur as follows: "ll is ,.,.,i,,i„|y tli,. |i,llii,u' lli.. ..-talili-liiii..nt of riil.s in..-
'',",'* "' i.iil".i.v < jiani,- to hav,. -nil- -, ril,iii- th,. nianii..r in whiih i: work
.-iM,. n-ulalions f,,r th.. ,hiin.,' of tlu-ir ,.f t h,- iii.-is|..r shall l„. ,loii,. I,v lli,- -,.rv-
I'u-ii"—

.
wliii.li will ^.iv>. r,..isonali!,. ant. Kiil Ihi- hroa.l -l:il,.in,rt is of

I""'''' '" ""'i'' <.ni|)loy,.,.s wh.-r,. »,lii. .0111-,.. to 1„. na.l willi r,.|-, iviir,. I,,'l|i,.
.v".i-iin. IS sii,.li thai prii,l,.n..,- r,..iiiir,.s f,,.|- i,noK,.,|. Th.. ,!,, i-i,,„ i,, s<t, r
I' l.nt all ri-ks whnli an i.|ii|ilov..,. ill- v. l/,/iivo„. y ,(. .v / /,• ,•,, iis'i")
.
in- 1.1 th.. .s..rvi.-.. .aii.h.t 1h. -;, ,,ro- 17 T,.v. ( iv. App. :!:!7, 4:! S. W . .VCl. al'-o

V,
'V»"-i l>y pr..viniis ivjiilalion. siipp.iits th,. ,lo,-lii,,,. ,.|i,iii, ial,-,! in t h.-

I i.n. an- soiii,. from whi,li. I,y t h.. 11-,. t.st. .\ railio.i,! .-..mpaiiv is „,)t n,..'li-
1.1 ,1- s,.,i-,.s, |„. must p,,,|,.,.| hi,,,.,. If. „,.,„ i„ f.,iii„„ ,„ |,|||,li,i; nih.s for Th,.
.
a.h ar.. l,lio-.. whi.li ar 11 ami pit i,.;..nlalion of -ii.-h si„,p|,. woi k as th,.

._MI to his „|is,.rvat 1011. S,i,l, w.is th.it ii.oviiii: of .ar- hv li.iml on a -i.lin.r
'"" "huh app,.||,.,. ,s,iir..r,.,l. \\l„.n .h.wn a -li^-ht. ;.'ra;h.. I/,,,,,,- / ,„„. r,7

'!» .u..iniislam-..s jii,. sii.h that tl„. v. Iti,l„i,,lsi,„ (|sii7i !!.. \a .-t-'.l >>! .s'
'•'.'-fvr IS r,..piir,.,l, in tb ,.M.i,-i.,. of K. :i:i, ipjainlilV- .h....,h.nt wMk'..,! Ik.-'

;,',';'f";,
' t

^"'•/"'' 'l"' l'"" '''"'I '!"• <-^" l'- «^is pu-lnn- an,l was
' " of t.t,. -:,.rvan). (!„-. I,,,,,.,. ,„,.,, ,„.. ,.;:,sht hy 1„ r whi.t. o^..r k ill

t l',', .1
^''"'•^"•< "nlil h...,ii-ht .\..,::li;:,i„-.. i- „ol .haiLMaM,. u. a rail-

i->io.v tl„. .oiilraiy; ami l.f may r..ly r.u.l i-ompanv for its failnic to luo-

1 i

i .!

I
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for culinibility wlicre tlicso ojHrMiiims are of si. •! .i nature Uiat tlio

sorvaiil'.s .-iat'ciy camiui !)< iiii|Hrilc(l liy any act cir omission of iii-;

oo-oiniiloyccs, 1)11! iIcikikIs wlidlly 11^x111 the ilcprw of skill, care, ami
eaniiciii wliicji lie iiiinMll' u-es.*

213. Common usage as a test of the performance of the duty.—
CVmiliiiiii nsai;v U'iii;: <,iie oi tlic l»~ts \>y wliicli llie (|ucstinu wlutlii r

a iiia>tri'"s (li:ty lias 1k':ii ]'ei'f..riiie(l is (Icciileil (see ciiapter VI.), t!ic

tact tiiat oilier iiiiliviiliials or eor]Hiral inns enjiiijicil in tlic same bnsi

ness liad uv liail iinl loiind ii, iicce>-ary U. make rules to rcjiiilate llic

]>ariicMlar siiliject-matler is mie wiiicli it is j)ro]M>r tc cdusiiler in dc

t«-niiiuiiij;' wiicilier a rule ouylit to have heen i)niiiiulj;ale(l under the

eireiimstaiices, er whether the rule actually })ri>iiiulj:at<'ci ]ir(>tect<Ml ilif

servant sulliciently.* The fact that no rule covering the eircumstaiici -

scri1)p nil(<<i for \v:iiniti<r an nnployce ' Fosliroorl v. Itrtxof Min. Co. (1S'.i.")i

who Weill iirnliT a rcnr car, willioiit "tlip 81) Ilim. 111. :!4 N. V. Sii|i|>. lltii. In
kiiowli'ilyc of tlir cii^.'in.Mr. to fiwicii a Al.rl v. IhhiiniiT <( //. Cinnl (',,.

l)i:il<i' rod, iind was iiijiircil Iiv tlic (1MI|) IJS N. Y. (i(l2. 28 \. K. ilii:!. il;,.

slaitiii- of Ilic tiaiii. .V„(/,,/A- .1 ir. //. trial jiidjr Iia<l ailiiiiltid in .vM.ii. .

.

('/. y. t:niliiiiii (IS'.lsi ill! Va. -I.'tO. :il iipiiiist llic oLjiM-lion of llic (Ii.fcii.hint..

S. K. iiM4. A railroad conipany is not tlio rulrs of other ' 'road coniiiaii'. -.

Iioiiiid to make rules to L-oveni its la- and aiiioiif; other nil 'lo-e eiiael.'d l^r
Iiorei, a- lo what shoiihl lie done to si>- tlio (iiotecl ion of mien, and in
cure tlie remnants of the stacks of ties striieted tln' jurv (ho ohliL' ili<i'i

and prevent I hem from lallin;;. Ti .ni« of I lie defendant , ;o anil |imin.il
•( V. n. n. r,.. V. /..;,„/.,• (ismi S? Te-c. ;.'ale proper rule- ,. e comliiet of In
.".in. -JT S. \V. tiO, 2S S. W. .-,17. The Iiiisines,. He rci o the fait. lli,.l

court said: "In this case the work to he had admitted tlu .es of other lom-
lie done wa- of that, character which paiiii s to he jiroved. "not Iiecaii-c il w.i-
loiild !» iierl'oMiied and iiiidei -tood Iiv the duly of this conipany lo adopl 1 i.-

any lalioier of romnioii iiilelliLiei'. c; in rules of any other coiiip.i'ny. Iml to 1. t

il- pcrfiinii.iiice there was n,, daii"e|- ler cn.ilile yon lo jndLre aiid ilcliTiniiir.
^'icaliT than alleiids any work coinmon- in lookin^'"at llie diU'erent rules iha!
ly clone in the ordinary inncatioiis of )iie\ail. what i- a ic.isonalile and po'n
life. The irM-on for l.he rule rc'piiiintr er rule." .\fler s,,,,,,. fmUier iciiurC-
of the iiia-(er the piceaiit ion of pie on this pdint ihe jiid;.>e proceeded: 'I
scriliiii',' icL'iilalions for llie di-char;;e of (hiiik rules mi'_dil. have liceii si|..r._r, -i^

I.

such iliilies does nol. e\is| here, and not adopted Iiy any loiiipaiiyr 'Ion
therefore the rule does nol ap)ily to have a 1 iirlil to' eonsi'iler whetlier -.iiif

tliis case. The same reijiiireiiieiits ;ip- ndc whicli oei-urs |o \oii. even tli'm^'M
ply in all piiiployers. railroads, manii- no eonip:iny had adopl'ed it. would },akv

faclmeis. mcichanls. f:irn!cis. ;ind in Ineii a lii.||er rule, and irivcn heller pm-
fact in every Iiiamli of I,iwln,.^s. «li,.n (.,.,.11, ,n. iind ^urh a one as o'i.,;lil lo li;n,.

the liusiiiess is siich that, the d:iM'jer to Ijccn adopted and maintained.' 'Ih. ^-i.'

the seivani cxi-ls l,y reason of the very feiidanr- coiiiis,.l cNiepleil to llni i.in
Iialiire of l.he service to he perfnriiicil

;

of the cliav;;e 'in relation lo llic liiiv

and it applies to neither when thai ihm- ilelei niininjj what were pioper n:'.-.

;rer may not he rea-onaldy ant i.ipalcd ami llicy iniL'lil. eoncludc what I'ilr-

on account of the (li:'i;ictrr of (he should lie.'" lint the eoiirl of ;ipi. d-
«'<'il<-" -.lid: "If llie cliar^i' is to lie loii-t iK^I

*Tlie|-p is no oIili._Mljon to make rules .as le:i\ii|._> it to tlie jury to delci 1 iin-.

to lessen (he dan;_'ei» of llu. woi k of iire-pecl ive of tlio oviilenee, what 1 'il.s

oilini; a dvnaiiio. /,;/; v. s^il' I ,il:r i(- f,\t'j)\t. lo have tx'en adoiilcd f."' '!i''

f). (!„.. d /;. /.. <•:,. (Iso'M IS !•,,),. ...f.,,y ,vf tl,,> ,c]>>in,:c!t, :ind I.. Ihti ''-

40.'}. ali I'ac. 'JU. Compaie § :ill, iioU- one «av or the other on the (pie-ti"n if

15, ante, the defendant's nogligcncc, in conffum-
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out of wliicli llio injury iirnsc li;is Imi-ii iinniialuMtod hy ntlicr oniploy-

rrs in the same ixiud of lui^incss, nt tlio verv least puiutr. stroujilv to

tiieconelusion lliat llie failiin' to iiripiiiulj;ale sucli a rule is nut aetiou-

altlo noglifionee.- In suuh- jurisdieiinns, as shown in S> U '/ gnj.,

eoniiiliane(> wilii the us;;.j;e of any eunsi.h'i'alple niaji.rily of the ehiss

(if employers to which the liefendant iHloniis is treated as lieing eon-

chisivo in iiis favor. Ho far as ilu> duly t.. make rules is ei.ncrriied,

thoeffwt of such eomplianee is hit sumcuhat dhseun' hv tliu few New
York eases in wiiicii tlic question has k<ii eonsidered.^

ity with a ciincliisinn so iracliiil. tlic (ls:i2) l.'il N'. Y. ."iSJ. ;tO X. K. .'57;

iharijc w:is iindoiililcllv .riiiiic.iii-. lint .I/o/'./.ki v. II iiihi.ii h'ii'rr Dri- d- 1. Vv
llii^ i< nut till' fair iiilci incial ion of llsiiji l:i:( .\. V. (Kid. .'il \. K. 2.'!4.

till" <-.li;uf.'c. Tlic j.lain uU\vv\. of t.lif Mil hniini v. .Vr,r )„rl.-. I), j- W . R
(onrt was tn ^;nar,l llic jury .iy;aiM-t Co. ( lMi:i

i '7:1 llmi. -.iTd. Jil N. \'. Supp
^rivin;; inulnc wci-lit (o llio fa,-t tliat 4(1.'.. tli.' plainlill vva- non-Milcil on tlic
iiioo' spciilic. iiml. a-< tlic plainlill'- ;;ioiinil that no (.\ i,lcn(<- liail I n ;:iv(.|i
coiiiiscl coiitiMiclcil. iM'ttiT. riilrs had that, iiiiy rules «cii' in um' liv ol hi'Tcor-
liiin adoptcil by other (•oinpanii's than poration* ciiiia^iil in luKiin-- of a -ini-
iiad h.-..ii a.h.pl.'d hy I h.' d.'f,'iidanl . ilar chara.-lcr.' and \pi'il, or (,M;,i
lliis IS very ap]iari'iit from uliat foj. v\iln,."»- liad yiM'u li-Liinotiv icndm-
loHs the clausi. ipiolcd: 'So. that soiii.. to show thai aiiv rule \va- iiim'-i.—aiv ...

olh.M- coiiipany lia« adopted a rule, you piai ticahh- in Mi,!i a la-f; nor uas'th.
an'l hold, as matter of riLfht. tliat this cvi.lcnre >m-li as to make the ne.rs.jiv

coiiipaiiy shoulil have adopted it. If. and [uoprietv of le .iiii.' a'l.l prniniii.
nil evaniinin^' the rules of oihev coiiipa- patiii;.' the liih. i-oiii, nded for -o ohvi
liies and tho-o that prev.iiled lii'ie, you oils as to make the (pie-lion one of eoni
should think that one -.'I of tlieni was iiMin e\|ierii':ice and knou|ed-e. The
not .a reasonaldc. piol, ,| i,,i,. ami t.li.- al.-traet correelne- i,{ ihi- .i.ielrine
other was, it woiil.l help you vi'iy much wa- not .leiij.',! In the eourl of apiM'aU.
Ill y;eltin^' lit what oii^dit to he done, l.ul it wa< lieM tiiiit the prineiph. » hich
'lliat is the reason why this evi.lenee le.illv eoiil inlleil the ea-i' was that.
wa.( iidniitted.' The ellVet. of the <liar-e when n master knows that Iiis emplov-
was that the jury were to wei;;h tl v- ees are d.iinu' their work in a leekle'ss
ideri.v. and, in view of the rules and (iMiiu'ei.Mis inann.^r. it is his duly
adopte.l hy dilTerelit companies, deter- to clian-e the manner of operation hv
mine whether the defeii.janl liaci dis- s.ime reL,'ulat i..|i or rule. (1S1I7) 151
ihnrfred its duty in th.. premises, and N. \. :,:'.). 4.-) .\. K. MiiS, The decision
that, th.y were not to llnd a rule proper in Msli:!i 7;i Hun. ^7ii. _'(! N. Y. Supp
or iinpropor Iiec,ius(> some other cm- 4il.-), was followed in i:h, v, yr,r )„rt
jMny lias a.loptcd or rejceted it. The r. ,( //. /,'. /,', f'„, i|S|i.-,i H« jhin, .1^.'?,

court wao eiideavoiini; to aid the jury ;i4 X. \. Supp. 7:i!>. h..l.liii.' that the
in wei^diinfr Mie evideme whiih rclatell failure of a railroad eompanv to adopt
to the rule under which the .l.'fcndanfs rules (u- re^nilalions ^.'overnin^ thi! load-
l.ii-iness was conducted, and that inj: of rails upon a II, it ear >?v san^rs of
iiiloplcd on tlip same siilijeel l.y other men on eil her si,|c is not nelrli<'l'nep'^ren-
c..mpnnles. WV ,lo not think the jiirv deriuL' it liaMi' for in iniurvlo one »o
were^ niisl,.<l.- In riltshi,,<ili. C. ,{ SI. en^'a-ed from the falling' of n rail-
,:.,''' '."• ) ^l<'\i'illi (l.'^s.'i) 11"> 111. thrown oil the ear fi the opposite
l.L. 3 \. K. 430. it was held proper on side, unless rules relaliiiL' to such work
the rrnss examination of a witne-s to have Immu a.lopted hv ot.hrr companies,
iisk whclher it was not the euslom of or a rule wouhl he liecessarv and i>ra(>-
t.ie dcfcn.lant company, or of all com- tical.le. lint the posjti.ui taken by the
|iaiiies, to have a foreman with the sep- court of appeals in the />«»«/ f',(.vv ren-

I'f
'",'.";''"' *° "''"'" *'"'"' "' *•'"" 'M>pi"i«l> 'I'-i'^ it- diiri.ult to say whether this ,\o-

cisinn n-.nul.| 1.. npl-.-!il up..ti (he facts
fcrri-

of tra

npl
fan V. Aeu. iorfc. L. E. <{ W. It. Co. higher trihun.il. In CVoiie v. H

nder rcvii'W in tbp
cur York

> 1

.u

ifflii
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213a. Habitual practice ; liow far a le-al substitute for a rule.—
All ..l)\i(iii;* (Mjn.iliirv .if il,.' iir(ii.o-ili..ii llial llir iiki>i<i' is ic>|i(,ii>il,l,.

tor the cxd'cisc i.f <|ii<' (lili-cii,T in dirc-iiim ihc hkkI;- uiiA iiiiiimcr i>{

ciirrviii;; on iiis l.usincss is iluit lie is not li.iMc win ic tlir nmuc ii,

•viiii-li it is ciirricd on, liy iiis iintli.ii'ii v, is ir.i- .n;iiil\ s;il'c, |.nii!i'nt,

1111(1 nircfnl, liowsccvcr tjnit ivsiiit iniiy in- lir..ii-iit iii. .iit.' Wluili.r
an «'iii]ilo_vcr who is cliMrHcl uilli ciiliiiiLiiily in oiiiilliiij;' to |iniiimi-

pitc t'oriiial nilos is <-nliil. .! to shelter iiiniscjf ninlcr tii<' \<\i-a limT th<-

casiiiilty whicii iii'o<lnc(ii liic injnrv woiiM not have oc'iirrcil if a .-cr-

tain cnsLiinary iiuMhod of .joinn lli<- work iia.l hccn foilnu.d il<-ii(ihU

niiori whether that nietlio.l Ims iietiiaiiv iKvonie an inei.leiir of th.'

inatiaj;enient of his liiisiness, not only with liis sanction ami a|i|iroVal.

lint also in such a -sense that his eiiiiilovees eoiiiiirehend that he re-

quires 1111(1 cxiieets theiii to ( form to it. Jn otiier wonis, snrh a

inetlioil is nyanleil as tiie hral e(|iii\a!ent of a rule when it is rec-

o^iii/ed and reiiiilarly enforced iiy the ein|iloyer, and not otherwi-e.

Sni.ieef to the (iiialiticatioli thus indicated, the accejited doctrine i-

ihat a charii-c (d" nej^-liuciice for not makin;,' rules is avoided \,v the

in-oof of a riil(> and pr.ictice, actually in force, whi-li reii.h reil anv
otlier riih^ aiiparontly iinnecessary.-

Oii till' other hand, the fact that certain einployci's wen^ in the

r. i( II. R. li. <'„. (IS!).-!) 70 11,1,1. .17, ^Miiic liusiiK-s 1,^,1 iiKi.l,. nil.s foi- sinli
2.1 N". ^. Sll|i|l. inill. it. ttil-; hiiil iloull lil-r^."
that .1 r.nhviiy iniiipiHiy cjiiikiI lie lidil ' HiilUditr v. MixKniiri I'. I{. c ..

ii.;;lij.'i'm ill failing to iini,ii„l;.ralo a (

1

SII4 ) j-J,! M„. l:tl. H S, \V. lo;..!. 27
rule whiili lias n.vrr liioii a<li>|ilcil. In .s. w, -.i-j;,

Hiislir,!,,,! \. ItrlKof Mill. Co. (ISli:,) W! - A »,//,', v. I.ilinih Vnlliii I! r .

Hun, !ll, .34 \. V. Supp. I'm, „n 111.' ilSiUi 7S llii,,, -I'.i.', I'll N.' V. Sn .

"l.li.T lian.l, the p<i-ili.iii lias liccn .lis- :<H:i. In tlic Mi-^..iiri la-.' iii-l. . ii. I

liii.'tly laUcn that tli.' fa.'t that no vu.-li (/,'»//../-;, v. .l/i\v,,i(/ / /'. /.>. f„, ||sM|i
mil's as lli.isi, suy;;i>t.-.l lia.l I'v.-r li.'.-ii ]S.\ M.i. IDI, -.il S, W. |ii.-i:i. -^7 ,s; w
ina.lo l>y .ith.T iMiipl.iy.'is is n.il .d,,- ;iL;7 ) „ ~u itrhiiMii. hIiII.' i ipli'i.-

clusivt^ nj,'aiii>t the iii'«-..-'-ily of 11, akin',' cars, was thinv,,, in Ihc ;jioiiii,| I . 1

th.'ni. Til." .'ourt sai.l: "Whrn. 1I1,. hu^- snihUn .ji.ikin',' .if Ih.- Ir^rin in >;—.
inoss is ooinplicaliil, the (ir.-iin,s|aii.'.'s t.i an iinaiilli.iri/.Ml -i-iiaj liv aiini r

art' tliosp wliicli <lo not (iicnr iilli'ii, ami ('iii|iloyc'.', 'I'lir .•xi.l.-n.i' sluiunl li.i
tlic .Ia,ii.'.'r is not scri.ius. it may w.'ll In' tlini' 'wciv printcil nil.'s pi.-rii'.in' ii,.-

that th,' fa.'l tliat ulli.'r |.".ipl,' .ii-;,^ ,! sij:iials f.,r niii\,',iii-iil ^ ..f liiiii^, .-i !

in th.' same liiisincss liavi' fnnnil 1,0 nc- that. aiiimlinL' tn th.' i-ii-lmii r,|' 1 ,
c-cssity for niakiiifr mil's for the parti. 11- yar.l. tlioM' ~i-.'nals ^hmiM hn,- I. ,

lar case may lie almo-t ..-nclii~i\r ijiai ';riv,.„ liy tlic p.'i-.on .•iij.'a'.'.'.l in '
siioli nil.'s an- nut ni'.-i'~sary. I!,it wli.'r.' t plm^'. In ili~rii~-iiii;

'",
hr .I'l.-.. Im.,

till' rir.'iimstan.'.-s ari' siirli tliat any piT- whrliici- B,illi<-i,.,it pir.' T,,, i,,,, |,..,| I,..,
son can xt what iiiiu'lit happ.'ii in a taken lo -ciim. the -ildy i,f i!i, ,1
^'ivcn (rasp, ami tlic .lanijcr i« phiiii ami ploycc^. the .niiit >ai.|: '•Thai |., i.i /•

obvious, the jurors niif.-lil U' at liherty nr'ni-lnm ua- a jiail of the nm 1. ,i
to infer that nit.'s to ])iiiici-t t'le cm- comhcl iier il.f.ii.l.iiiCs work, aii'l it-

Jiloyee were n.'cessary, allhoii;rh (hey Ioiil' ..ml iiimime implies tliat it hai! ' 'n'

Iia.i no cxp(>riciiif in the particular lais- sanctinn of ih fciulaiii The e!nj.|..> .
iiK'ss. anil althoujrl, there was no evi- were c\iM'it('il to conform to it a- pil
Ul'Ik.'C that oilier torjiurationa in the of the usual course of the .lefcM.l ii;-3
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hiiliit (if <ili.-rrviiiir n ciistdiii or riilo for tluir <>\rn protocti n will not

|< r;il<' iis ;i <li-i|i:ii;^(. nf die ciiiiijnvcr'.s iliitv to ><< lli;it llit- il('|partr

iiKiil (i| lii- liu-iiic--, III wliii-li it rchiics is ciiinlr' •<->l n]i<iri a sul'.' sys-

l< III, will re llicrr is 111! r\ iijciicc liiiit it was |iiilili>li<'(l hy |iriiitiii2,

. r i;riiii'aliy isiiowii to that ]i:irl iciijar class nf (•iii|iiiiyccs atiaiiisi wlmso
:irt> it was sii|i|:i snl til Ilea sa i'< liiiard, «r lliat it uas n ;:iilarl,v jirc-

xtIIhiI liy till' liic ciiiiiidyi T in siiiiic wav, nr that lie rfi|iiii(cl it t<>

lie iiU'vcil.' Si ill los will tlic nici'f suiPiKisiliuii or 'j;cii(ral iiiulor-

I'li-iiM'-i. . . . W'liiit ^'iiMtiT pni l.lii'Mi iiiiil (illiiT ciiiiilnyci-i of tlic ciim-

l..linii wiiiilil the liliiinlilV limr li:ii| ;i;iii>. Il «;i* a >iiil nV ciiiiiniiiii law of
limii till' cxi-liai c of a I'uniial nilc ili llir ('iiiniaiiy. uliliuatoiy iijmim il^ riii-

MiiiiLi llic »iiils 111 lir iliiiir in (111' mail jiloM'i ^. ii!iii a-i tlioi .m.-lily an.li'i ^lllllll

HIT ill wliicli (III' iiii'M all!'. Illy <ili-i'i \i' I ? Ii,\ lliiiii ti^ (liuii'jli i( hail U-i'ii ciii! o linl

llnu rail it jii^lly Im' -ail! i'l.il. tlirri' i- in dn' luiiitcil n'L'iilatioiH. ami ii'ail bv
iiivil III a |iai(ii-alai- iiili'. or m ;;li;ii-ncc llii' oilirri'^ nf 1 In- lonijiany to tln'in. It

ill f, iliiiL' (ii ilci-laic i(., wlii'ii till' jiiMc- (liiis liccaini' a riili' nr i:i-t.iiin of tlio

liiv \.liiili it. wiiiilil pri'~, I ilii' )ia» 111- iiiiii|iiiiy. as wi'll as an iiiiilcr-laiiiling

HI iy lici'ii u(lii|il<'il am! i- loll lunl liy U'twi'i'ii its oniplnyii'^." In lli/rnrs v.

till- mill to «lioni it Hoiilil aiijily'v \ i » ynil:. I.. A.'. i(- II'. /.'. f'o. (IH'l.'l)

. . . rill' fiiailiii' of (he workini'ii. 71 Iliin. •2a!l. -Zi N. \'. Sii|i|), ."ilV. it was
11(1 li'-< lliaa any |io"ilili' nili'. <aiic lii'ld tlial the c-talili^'iiiii'iit hy a rail-
tiui:i-: ',,,' ii|M'lilion of till' lii-t ^i:,'ii.'il. rii.hl (•(inpaiiy of a ii Ic for tlic in-^jico-

iii -iiiiii' (iiiiiih-.|an<i'», liy another cm lion of Inadcil car- licfoic tlicy arc wnt
jli'Mc, in (inli'i 1.(1 catch tlic eye of the oiil ua> not. proveil liy the tc-tinioiiy of
li-iincr. 'Ihc lallir (who Ic-lilicil an cniployce. Iia\ iiif; cliai;.'e of t.hc Iiii-i-

f'T iil.iintilf) (Icclaicil that lie stoppcil ni'-< at a -tatimi. that he consi.lcrcil it
llic ln.oiiioii\e iial 11 lin in rc-pon-c to a put of his duty to niaUe Mich iii-pec-

a lantern M^'iial (,'iven liy soniconc. If lion and «o in-itnictcd the men under
Iliat -iiiJial. at the time pi lintilV \\a- liim. and that it was lii-i cii-tom to ;;ive

hurt., did not (iri;;inale with the pliin -ncli iii-t riicl.ion-,—c-pccially wlieiv it

till', there was a plain viol.ilion of the i- pos-ilde I he fault of -iicli pcr-mi ill

lU-iiiiii and praclicc of the yard, (piitc lailiiij; to i|i-|ic<'.t .iucli car eaii»cd llie

a- iiiiich a- there winild liave l.ecii a vi icildi ill for which recoveiy ii -(>ii;;ht,

olalion of the rule, had one c\i-tcl to and he wa- contradii'tcd liv two wit-
Ihc -line ellccl." In /.»./,/,. V. (!,;,, I,In. ;ic-c-. In Tf :<i.-, .( /'. /.', fa. v. ri,n,;..

1/. .1 ,s/. /'. /,'. (,,. i|ss.-,i ii:i wi-. 111. :.' !l iis;i4i :i:i s. U". IKU; (is!i:i ii;

•":', .\iii. iicp. -ji:!-,. -j:! n. w. i:ii;. the \\-\. ( iv. .\pii. cii.-i, ;i(| s. \V. iia.-i. fail-
'I'liil. in luliic' that suirnieiit pn-caii arc to rediiec to a wriltcn rule a ciis-
ti"i hill l.iiii lakiii to -••lire an cm lom ly a railway ciniipaiiy rc(|iiirin2
lilinii' uiekjii',' ini'lcr a car. where thi' cmpli'\ecs cima;.;cc| in lia iidJiii;.' cars at

Iciiic -houid Ihat, wliile lie ua- >ili- a ^i-.eii point to iiolily t lio-e ciii.M;;cd in
ihe cir. Iliicc tiaimcen in the cm rcp.'iiiny lieforc -cltiii',' cars in upon

I

.(iV of ili'lcndaiit were slandin;.' liy the Hie repair tr.icls w.i- held not to render
''1 in. I II ai il wa-^ the duly of each of ! he comp.iny liilde for an injiiiy to a
''''II'- iiiii!. Ill to hi- employment, to car repairer ciiised liy the failure to
"I a- a wall liman to pintect the plain '.'iM' such notice.
lilV from iiiiiiry. «ai(l; ''rriie. no writ VI/,'/ \. Drhiinin- <(- //. CiiikiI Co.
I'll (ir piilili-l.cil rcjialation of t.lic coin iissili liiii \. V. 'iSI. .-,; .\ni. I!ep. 77.S.
!':iny to that elVect was -liou n ; neither !1 N. K. .'i^.'). In h'lil h.lfir v. Mismiiri
'ii'l any wiine-s in the cniplov of the /'. /,'. r,,. ilsim |2H M,,.' |;i|. -^4 s. \V.
'"i"i'iy te-tify tliat he had liccii H'-'i:!. 27 S. W. ;iL>7, .vc/ira. .Macfarlane.
'1"l;i1 liy any oiliccr of Ihe company .1.. (Ii--cntcd on the (.'round that the
"III llic duly of walchiii;,' for the -ifc ipic-tion uhcther the mailer sanclionoil
'^ I'f other employees wdikiiiir iindc" and enforced l!ie 1 ii-tom under (li<ciis-
'"< upon Ihe track-: lint many -in h -ion was. under the circ'iin-tani-es, one
ii •..„., (c-iitic Ihat tiicir dafy in for the jury to dctenniiie.
li'.a behalf was well iniderstood hv

i '- i
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standiiif;" of dofoinlniit'ti »iiiiil(ivt<s bv iKt'iiictl (•i)iniM't<'iit, fvidfiici' nf

the exii^tcncc of a vuU'.*

As illii>lriitiv(^ <if llic hIxac clnctriiu', it iiiiiv U- imtrd llint, win iv

tJio (N>iis(M|ii(iic<s (if a viulation uf a rule liv tlic injured t'in|il<ivi v
aro in (nicsti.in (sci- (•lia|il<M' .\ix.)> '• i'.ii>t"iin wliicli lias Im^mi rcfrularlv

(>bstrv<'d is, fur logiil iiur|M..«cs, ((jnivalciit to a rule iironinliiatcd l.\

tlic master.'' lint in siieli a ease as lliis, it is olivions that, the qiK -

tion wiielher the etistoMi was enforced or not liv the emidover is iii<

material. The s<>r\ ant's inca|iaeilv to recover is referaiile to the prii,

ci]ile that ho knows hiniM If to Ik' doing his work !n a manner whidi i-

lik(dy to eau.se him injnr\.

In anv jurisdiction wlier<> the <Iuty to se<^ that a rule is carried out

is reiranh'd as non-delegahle (see chapter x.x.xi.), the (hx-triiie tiiat ;iii

habitual practi<'e is the juri<iieai e<piivalent of a rule will sometinir.-

ojterato to tiie disadvantage of the master."

2131. Duty to bring the rules to the notice of the servant.—J" he f;iil

uiv to bring a rul(! to th<" knowl<>dg(> of the employee or eni[iiovi(>

by whose agency it is to U' carried out, obviously involves the same

eoiij.(<iuenc«s, in a juridical point of view, as the entire omission t"

frame that rule'

'fiimrs V. yorthrni P. If. Co. (LSOl) pr.s-Iv pio\ i<Io for the cli^plnv of a ivl
4()^Jlinn. Ills, 4S N. W. 7S;i. li;rl,t in the .mI.oo.^.. ..f n liiiin wVhh
'An I'xpcrifiKvil lomniDtivc tirrnian tniiiod out at a -idiii^' to li'l iuii.'h.r

who. in viotalion of a well nndri-loo,! pas^, and tliat tliry did not cl, -ignite
ciisloni iinionu' (Miiiiiu'ci- and tiri'iiicn. uIhmo any of tlic ivil li^lils wliiiii ih.y
wont iiiidc,- an iMi^ritii' to clean out. tlii' ailually proviilc for sliouM lie .aiiiiJ.
nsh pan wilhout nolifyiii'; I lie .•iiL.'iTin'i-. diil not di'|iri\|. of it.; c'laraclcr a- l!i.'

nnd \va< scalded liy the i'Tiu:ii r'- hhuv- lucae'i of a iiou dideyahle duty, the f.iil

ins "If III'' i-M'.'i'ie. wa-i held cliatuealde tiie of the train lia'Ml- to oh'taiu a iv\

with suih eontiil)Utoiy neL'liueiiee as to liL:hl for Ihi' eupid.! on a leil.iin tii]!.

))H>eluch' a rei'overy for the injuiy in where it was in cxidiuiei' thai the . nn.

I'liiiir V. rliiciiiio. M. if SI. I'. It. I'l,. panv"s ealioo<es were eoii-t rurled \\itii

(ISIil!) O:! Wis. 4S7. (;; X. W. Il;i-2. a view to .•..inyin^ siieli a li>;lil. il, il .1

So. also. 1: -team fiTiy eomiiany is not iiartlcular kind of lamp wa- e"ii

lialde for the death of an oiler on a structed for t.lie piirpo-e of l»iriL' 'li-

ferry lioat, e.-iusi,] liy the failure of tlie played in the cihoo-es, and thai ii « i-;

eii;:ineer to w.irn hiui liefore -tart.injr eu-toniary to carry one to lie - 'li-

the luaehinery, where a ruli> of -uch eii- )da\ed. iiy luauy' eourts. ho\'.v\, r. it

trineer. known to di-eisi-i'd. recpiirin;; may Ivo presunieil that the fact- tlins

liiiu, if he should he j.'c.iui.' into a dan- pre-i>nte(l wiiuld eonie within the -c..|i('

freroiis place an>l llie eiiL'ineer shoiihl of (.he rule that the nia-ler is iim| lia

liol lie ill the eiiiiiue ro(MU, to withdraw 1 'e for the ne^li^relit manner in v.liiili

the starting liar and place it on the the details of the W(irk are lanirl "lit.

Iloor of the eiiL'iiie room to notify him See i-ha]iter XXNII.
not iM start, was ilivoN-yed hy tiie de- ' In an action Ky an employee \\nyk

ceased. Sh I'lis v. N.,vi I'miiriKii, ,f V. in;; under the direel ion of a foii-iii la. 1 -r

/'. /.'. Cii. Ils'.ili) llKl Cat. .-..".4. ;i.') I'ae. .an injury fustaiiied in atleiuptiiu li

!•!•"). shift a heavy en.L'iue into plac. lli.- I'.af

•In D'-iircr <t A". H. f{. Cn. v. Kiprx that defendants had a rule 1 e.|iiiri"'r 1

(lS!tni 2i) Colo. 17. ."1.") I'ae. lull;), it liooiii wliieli was alli.jvd lo liie iir

was ludd Ihat the mere fiel. that the to he lowered hefoi,. sliifi iic; tie ejiii'.

rules of a luiUvay company Uid not ex- and that other contractors hid -imilar
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The duty of proinnlj^iitinn is iisiiiilK- ciiii^idcrod in n-liitinn to tlio

(|ii<',-.iiiiii <il' tlic M-rvjiiit's kiHiwlcclirc <it' sumc piirliciiliir rule jis an olc-

iiiciit wliiili it i.- ii(C(»ary to olalili-li lict'oi'c he can \h' held u^niltv

• •( i-ontrilmtory nciiliiicm-c in violaiing it. Tliis a>iicct ut' llit- duty
i- iH-cmsmmI in sniiiillc j).

214. Duty to enforce the rules promulgated.— ( S(y> also rasos cited

in ;; 217, iiifiv.)—An cmiiloycr docs not disdjarj;*- his wliolc dnty hy
iiK nly franiiiifr ami iironinl-i-.-itiii^' iii-o|)cr rules for tiio conduct of Ills

Im^iiiiss, and tlic iiiiidaiicc and control of iiis servants. \U' is also

iHnier tlio oMif;ation of rnforciii<r tlM> rules, in so far ns that result

(MM U> attain«'d l>y exercisini;- a reasonalily carefid supervision over

iiis husiness and his servants.' In other words, a master's dtity docs

mil ^. aiittioiiwil a fiiuliiiu' (Iiat the rule rule of llw ilifiiiil:int. saiil "If ... fit]
-hi. Mill \\.\\f lii'i'ii ciiiMiiiiiTiicMlcil t(i tlic H;is iiitciiilcd to apply to a train lik(^ tlie
f.'r.iiiaii. who hail ant.hni ity, ami wlm-c oni- in Ihc iiKpiil iunnf wliirli the plaiii-
liiiH it was. to iliiril Oio wink of -liifl till' was injiiOHl. it iMianu- a (|iii>tioa of
iiiL' Ihi' rii;.'iiic. atil uho hail cliar;:!' of fait whitlicr the ilrfrrnlant, was .'"''•>

Ihi' wink, ami liiinl the lalioicrs, who of ncLili'jriiic' in H'imiiI to its pmpi'r
uiii' to ohc> his iii-tiiiclii.n-. Ihc nii'ii piiMuiilf;allon anil cnlmi cnn'iit. If that
iM;;auTil ill ^hiftiii'; tlir cnLniii' hciiiir nil nili- was not iiitriidiil to applv to such
iH'ilci hi- ilirci lion, ami not that of t.hc a train, then it liccaini. a iiiiistioii of
iii'.'iticcr. hiiliii V. Hniiin (lilDli 1(17 fact whether t.hc (Icfciiilanl liail pcr-
N. V. ".SI, til) X. E. 7')1, Allirniins foinicil tin' iiica-iirc of its diitv, within
ils'.i'.n 4.) .\pp. Div. 4JS. (.11 .N. \. the rule" that a railroa.l compaiiv is
Siipp. StO. .\ rule which relieves the ImiuiiiI to protect its employees, so' far
iiiiploycr of the oMiiratioii to u'ivo the as it cjin, hy the pioiiuilLratioii of rea-
iiiiplnyec iiolici' of clan;.'crs -iniilar to .sonahle rules. '-.Vo ili-t.imtion exists
Ihii-e airainst wliieli rules are coniiiion in )iriiiii|i|c lietween peniiittini; the use
ly pioiniil^'atcil as a safciiuaril stjiml- of ildcdive machiiK'iy. and |M>rniitl iiifj

nn the same foolini; as any other rule.
Tim-, wlicri' a railioail company, in an
iici ion for injuries caused liy a lolli-ion
uilli a •wild" train, admits that it was

employees to lialiiliially di-rcirard the
.safeguards that liavi' hecn juovidi'd to
in-ine the safe riinnin;; and opeiatioii
f trains." fu/./lnn v. Vnc VorA- C. li

iiin uilhont any |uecantion or iioi,ii-,.in //. h'. If. fa. (ISIKl) \11 X. Y. 537, 23
:idv;ince that such a train was to he ex- X. K. 111.'..

pe.lcd. anil, in luder to nlait any pre
Muiiiilion of ne^diL'cncc on the ju'cmise-

r.y |)ioinul;.'alin',' a printed rule, the
nia-lcr does not hecoine re-pon-ilde for

relics upon a rule di-pciisinj.' with such its oli-eivaiae in every c;isc wliieli it
ii.iliic. the defcn-e will not he allouid. lit.s. "A rule is hut a direction or eoin-
ini!i-s it slious that its pni|doyees were maud as to the mode of (arrvini; on the
duly iiifornieil of the rule, or had such work. The ma-tcr is hound' to the u-o
kaowlcil^re of its u-ajre and practice in of rea-oiialde dilij:ence in enfmiinL' it;
l!ii' prcini-es as would he eipiivaleiit to lit he certainly is not an in-iirei- of its
nilnal notice of the danu-ers arising i iseivance," kiiUnhir v. Mif^aonri I'.
fioMi the paiticular occurrence which /.'. Co. (Isiil) J-J:! Mo. 121. 24 S. W.
the rule was desiLUied to ohviate. Olsnii lO.i:!. 27 S. \V. .'{27. Where a mine is
V. St. l;,nt. .1/, <t 1/. R. Co. (ISSS) 38 operated hv a minpanv through an in-
Mum. 117. 3.-. N. \V. srii. Hiue extendiu'j from the surface several

^
'Nreior V. \\,ti;l (1S.-,!H 1 El. k V.\. hiiiidied feet into tl nth, hy means

.S.I. '.'s I.. .7. (). ]i. \ s. 1."?!!. .", .lur. X. of cais run upiui inei rails laid therein,
S. 1,2. 7 Week. l!cp. 2111. WUiii.il-rr and it is an e-tal.Ii-|..c.l rule of the eom-
v_ lhl.,,r„r,- i 11^ r,ninl ('„. ( isii] ) l-Jt! ,,;i„v that a si..;nal called a "tally" shall
^• \. .>I4. 27 X. K. 1042. Kolloued in he souiided at twenty-three minutes l>e-
11"", V. \c„- >„,./, ,.. ,,. // /. /. ,.„ f,„.,, -, o'clock everv' evcnin..'. at which
t

S.14) M) llun. 71. 2!) X. Y. Supp. S!I7. time the cars shall cci-e runnincr up
wliere the court, referrinj,' to a ceitain and down Uie incline, niul Uie workmen

^iii
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not «Ti(I witli prcsi'i-Hiiii;; rules cnlciil lid t«i s<>curo tlio siifctv of ciii-

pliivccs. It is ('(iiiiillv liindiiijr nil liiiii Ii..|ic.-.ily mid fiiiilifullv tn vf

iiniiv ilirir ..liMTviiiic'.- Jt Ikis Imvii M,id ilmi ilic diilv ut' si Tin;: lliiii

til-' ri'.i:iil;ifiMiis iiic ulii'vnl is .-,|Hciiil!y iiiii« liiiivc win re vimimj;- |ii'I'

scpiis iirr ciiijiiiiMd.''

In SMino iMsi's iic::li:;ciiiT in ri-;iii'f fu tlir (iiriprcinriit .if n ml"'

u\i\\ !«• infcni'd win it ihr d<ti iidant li i> ihiiii-d ilcil it i> .•on>i;iiii

Iv iK'iiijr viiiliit<d, and is tlKTifnn- insiillicicnt f,.r tin- |irniecii<rn .,|

ciTtiiin cmplnyccs nnNvs sniiic i.ijicr ciniiltiyi'i' is jutsi inillv |ii'r:^riit i"

si'c tli:it tlic |ii'cfniitiuns wliirli it i-nntcniiilatrs an' pn.j irly .iIi-im-vi d.

'

Wlii'iliir till' iiiasti'i- was iiii;li:;iiit in failiiii: to cnfoiTf a nil.

ndopti'il ity it is a ijiii'stion of fai't for tin- jury.''

It is cviiiint tliat, in nrdii' to m-ovci- for a lirracli of tliis diitv in

cases wlii-ro tin- masicr was not ]x'rsoiialiy siiprrvisiiif: liis Inwin.-,
tlio servant iiiiist ndy on tlic llieory that llie anient to wlmni the .11

iorceineiit of the rules was iiitriisled was a viee priiieipal liv viriiic

utiiill liavc tho TijiM of way f.ir fli,. piolii tii.n. liiit if Uic inn^tor b. -

s|mii' iif >cM.|i niinuti's to w.hU IIh- snr- |iio|Hr to nlv n|ioM smli mrtlMhU .,i

fail'. It i« iic;,'lii.'ciir.- on III.' |,,iit of 111,. |,i,,i,.,lioii to 'lii, »iM-vaiit-, uimI the ...

(•oni|iaiiy to allow tlii' "tally" to l>c >a-ion .li n.U it, lii. -.lioiilil aNo a.|..|.t

frivi'ii liy an ciniiloyii' staiioiii'il jit, an -mli nu'a-iiics ai niav liv reason, ill,
intiTiiiiMlia'c (loint on llir imliiic, wIuti' iiir.".ov to siM^nrt' tlic i>l.-.T\anr,. ,if

It is imiio-.,il,|,. f,,r liini to know wlicn su, h m'lc.s, Tl,,. f.ot that riili's hur
••ais rtill \h- srnt down liy tlii. .•n-iiicT Ixvn ai|o|.t,.,| is oiilv ..viilcn.r of tli,. .1 •

at thf to|>. silirr r,,nl i;,„il,i,i(ili„n •jKc of ,;,r,. ami .liliLrrnrc cvini^cl |.\

.l/i«. Ci). V. Mihinitild (ISIM»| 14 ( olo. till- ni:ist,.|- in any L-ivrn nis..."
1!U. 2:t Vm: ;tiii. •• il'o,, V. \,,r 1„W. r. .(. //. n, 1;

' Ik'ichiin,,!,! rf It. R. Cii. V. Ilissong Co. (|S!I.")) !(2 linn. III. :ill N V Siiiin
(ISICii <i; Ala. IH7, 13 So. ->m: si. rMi. lirvrrs,.,! (ls:>si I.",? X. V. In'l .il

/.«Hiv. . I. a 7'. A". '•". V. 7'm>/w/ (ISitl) N. !•:. 71-1. I.iit not on this ,„,i.i
.-.4 Ark. lisii, 11 I.. l;. .\. 77:1. 1.". .S. \V. Wh.lh.T ni,i-l,r- can l»' h.1,1 liah!,. .a
N:tl. Hi S. W. 2l!li. I,M\ity in thr vn- the '^r i.l t.h.il (lirv liMiili'itcil to \Ar
foiiriiinit of rules i- iic^'li-crni.. 7.,n;.v )iio|H'r pici aiitioiis. i'n nhition to mii .1

•t A. O. It. r„. V. r.ihnts ( isilli S7 Ti-x. .v.itor. to |.iv\riil persons in their .1.1-

3:i!l. 27 S. \V. (iO. JS S. W. .-.17. ploy fnnn ii-iiiL,' it in a manner an.l I .1

I'liiiiit V. Sihif.miin (|Sil7) Il;ip. a piirjiose for whieji it was not iiii.'i i

Jmi. (.Piieliep. 12 ('. .S. 2s.{. ,,,1. i,|„l contrary to the riMes of i!„ii
'SI. I.t.iiis. .1. rf. r. It. Co. V. Till,!, It lii|sine>s, ,|,.peniis npon tliic.' (inc.li. 11-

(iMUi .-)4 Ark. 2S!). 11 L. I!. .\. 77:t. l.j of faet ; Kiist. whel her th.> eemlili. I

S. \\. s:tl. 1(1 S. W. 2iii!. where tl nlv the c'levalor. its lel.itioii to tin. Im-in -
Jiilo proinnlj'ateil for the proteeli.m of of the (hfenilants. or to the woi k in
men uoikin^' on repair tracks was one which the plaintilf was en->^'e(l. an! ill

wJiich forhaile men to ilo switi lilni,' on the ciicnm-laiiei's of the ca-e. were -'i. '1

such tracks without the |H'nni-sioii of iis to icpiire of the defiiil mis ^,,;,
*'" f"i ii" of repairs. It was ns- precaiit.ion a',Minst ,ncli impro|N'r n-i;
serted l>y the eotn(iany l.hrkt if this rule si'i ond. whctli.T tliev wi'ie i.'iiilly "f
was snilicient. when faithfully olp-erve,l iieirlecl. eiihiT in not takiiej p'.'i 11

'' '

' "" ' tion-. Ill- in rc-i'cct to the sniljeieiH v ef
ilanjier. the eoin|iany had dis.lia r^fed its the jnci ant ion- taken 1>v thi
dutv. The court. 1

ems to 1.0 tlip L'l'neral rule of I

er, siijd: ••||iis whether the plaiiililV

when tlii> oircnmsiane
aw, rea-oM of t.hi

was ininri

or in-n!

ti,;pi.

,! In-

s are such that .siidi prciaiit ion. /I ii/Zu v. A u,s/i (1.i7.j)
n reasonably prudent imtsou miudit, relv 117 Mass. 311)
upon rules and regulations to ulford
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ciiluT of luM omcial riiiik, or fur tl

tlif noil (l('lcj;iilili' cliii'

1-1

Tlr

M' riMsoii lliiit t1i<' iliitv lu'l.inijs U)

iispccts of tlic (jlUritiiili iir( isM-d

III cli.ii'tt'rs xxvm., xxix., iiml xxm. ^1.

215. Construction and meaning of rules.— Wlxn dnlv l.iN.ii-lit to

llic kiiowlcilj;*' (if flu' scrviiiit.s, anil a>-ciii((l 1.1 liv tlicm, n nil<- iMinsii-

tiitoA 11 written fontract iK'twccn ilicin and tlic iiKistcr. It> cnii-tiiK-

tioii, tlicri'foiv, niiist jilwavs 1h' » iiii<-iinii cNclii-ivcly fur ilic cinirt.'

The iiri>|x'r conrsc, tlirrcfurc, [^ for tin iirt to in-irm-t tlic jiirv its

to the nicaniiii; of tlic rule in i|ii( -lion.* Vet it has liccn held that,

where the Ian, iia^e nf a rule, win 11 read in the liiiht of the eiri'iiiii-

s-t «•!< indneiiij; its |ironiiili:;iiion, is I'airlv >n-s'e|iiiliie of a e<'i-i:iin

const nietion, iiiid that eon.>tnnMii>ii has ahvavs Ihcii ]ilacei| ii|i(,|i it,

hy elii|iloyees, it is a (illeslion (d' faet for the jiirv, whether one of

ihiM- eniplovees was nc^ili-iviif in aetinj; <iii tin- assimiiitioii that this

const riK'tioii wa.-' the corri'cf, one.^

r.v one court if ha.s Ivi'ii laid down that, when a nilo is riear and
<'X|ili(it, i'roc from ainhifrnity and <M|niv.ieation, evidence of nsafit!

iiiid custom is iin'dmij^sihle to vary or alter its terms.* V,\ another,

the iiioiy rcstvict<'d doctrine has heen foriinilatcd that ovideiice is not

adiiiissihle to show that ein]i|oyees iiiter|ireted and acted ii|ion a rule

as K'arini;- a certain sijrnific.ition, without showin;: that tin- plaintitF

iiiiiisclf so iinderslooil or so acteil <iii the rule, or knew that the oilier

ciM]>loye(^s did so.''

Like other written docniiients, niles are to 1m' given a reasonable!

ciiiistriictioii.*

' Wrulrrn )t A. I!. Cn. v, Monrr ri.-it. Tlip rovorsal on rclwiirin'' MllOO)
(lSil.1i 04 On. 4.-)7, 20 S. K. r.40. Tlip IS Ky. I,. 1!.|>, II »l. (Ill S. W . 2. (I.ms
("ii-lriirtii)ii (if II ((iMlr.ii-l. iirlc^^ tlnic ii.it nlTcct the c.i-c as iiii aiitliorilv fur
is Miliiclliilij; ]i((l|liMr til tlic UiiliN, liy the ;ll,il\c Jiiiilll..

rcilMin (if tlio cusliilii (if tlic Irildc lii ''Ir.ras .1- /'. I}. Cn. v. I.mihlii
wliiih till- ciiMtrnct rcl.ilc-. is fir t!ic (ISIt.'i) SS 'IVx. illlt. .'!2 S, W. :i\:,. .\f
oiiMt. Per Ixinl Ciiini- in llnins v. liriiiiii',' (ls:i:i; Tcs. Civ. .AiMi I .12 .S
N/mj,../ (Is") I.. It. 2 .\|ii>. Ciis. 4.'i"i. ti'i \V. 7!i!l.

I.. .1. (,l. I!. \. S. .-ml, ;tn I,. T. .\. S. S.-,7, 'V.wi.hisa r. n. C. y. amlmm
2i Wci'k. Itcp, 7:i(l. Sep iiNo I'lirsiirH. ilsali !14 Alii. ."i4.'>. 10 Sn. 2s:!. IIk.
• oiitr. |i. tilO. This ildctiiiic is as- jrciicral rule (if (niilciicc is tliiit ii-n;;(< is
MiMc.l lo (.xjirpss tlu> roiiccf nil of a.liiii^-ililc In cxiilnin wluit is doulHfiil,
]iiii'i'iliirc ill all tlic luiscs cited ImIow, liiit not, lo vary or iniitiailict what is
Mitli (iiic o\(i.|ition to lie iiotcil pics- plain. (Jicciil. Kv. KIt.li cil. § 2'.t2.

rntly. A witness canmit he a-ked •H'ivMh d .1. /,'. Cn. v. J/oor<J
whiUier. under some paiiinilar rule. (l.Sii:ii !I4 C.i. 4.'i7, 20 .S. R. 040.
Ilieie ttoiild lie any oliiectidTi to (loin'; a • .\ provi-inn lidldini; train hand^
o:t on lliini; in a eerlain way. as this equally respcii-ilile fur ilie vinlatinn of
viiiijil lie askiii'; him to e()iistr;ie the the rules ^oveniimr the safety of the
niic. ami this is not wilhin the domain train ap;ilies to each one within the
::f v.r'.iil i-*i.l.-tire. /'(,!, r,//,'r(i,H.I ('... iaii;;e of In, ovMi diilies. and does not
V.

.

y, „//,,. M.SS2) 104 111. 201. make liiin iv-poii-ilde for the wron;;fiiI
-/.(,» 1. 1.//,. .(. v. /'. (',, v. fi;ii„rr aclinns or omi-sions of others. In'ttic

UJW) •ii Ky. L. Rep. 1S2U. oli S \V. folhnuiig ca.se one rule declared that «

:hm
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All iiiiiliiminiin nilc |iri'iiiiil,i:iil4.1 \t\ n i'<il•\n>\•,\{'\,^^\ f,,f tlm pivcrn

iiK'iit <( ii^ iiii|i|c.vi(!. in !i iliiii^vrmis mih !(•<• -hoiiM p'liciMlly U' tjikm

ill ill* >irui)i;cr »cii.-c iiiiiiiii-i (lie C'lrpuriiiiini iiinl in I'livup tif l.!i.'

work tiiiin "iiiiiit nut liiii- a »(j(ii.ii. >:ii>| ih.il it. hi, |,i* ii...lit to i.c tli.> m
hImm iliiiiliil In mil hy -|Kii;il mil.T, .lir. ii ,,ur lia I I... n iiriju.l, m,! thi'
imli'-- till' iiiniliii-tMr iiinl niiiitiiiT li;i\i' iiiilil lir .nw it, lir ,|iimi|.| In i, i

a iii|i_v iif ilic ..iiiic ill tliilr |Hi-.-f<-ioii ;' mi tin |iii'.iiin|i| Imi IImI iiiiih' liml l„ , i

whilf iiihilhir iii|iiiiril tlii' luti.liniiir tu -nit. Iml muIi ii ii.iii«i> mi li|. jkiiI » i.

-Iiow lii- iir.li'i- to till' lir.ikiiiiiin. iiml nut iri|iiirii| l.y tlir iiilr-. Iln'v i.i'.

the rii;.'iii.i 1 til >liinv hi-, t.i till' liii'iiiiiii. \i.liil tli.il Ir.iii'i iiinl I'li-iiii' iiii'n ''.li..!ii.|

riir ...iiiliiil.ii i.f sii.li a ir.iiii rr..iv.il lie li.l.l i'i|ii,illy r. -|ioii-ilil.' fm t.li.. m,
a tn.'^-iL:!' .'.(jliit',' tli.it a niii ! |i,i--rii jut ion nf :iny nf lli.' riili"< ;.'iniiiiinv' i

(•it tiiiiii HIS liflN iIiu'c 111111111.". laic, sal'ily of I'lic ti-iiiis. ninl lliatlli. .

iiiiil ki|.l lii- haiii at n 'lali.'n iinlil -.1 \,l .akr <\ii_v |iiii Miilinii fur t

linlf an Imnr aflir ilii- pfiiinl liail f\- |iiii|im i ion nf liuiiis. i'mm if nut |ir..ii I

|iii.'.l. III!' Iiain iicw Inning; nii'.iiit iiiii' nl fm li.v tin' iiilrs; Imt thrv al^i |.i..

tiik.'ii thrir iliniiiT at II plan' aliniit iHii \i,|r.| iliat tli,. innilMi'liir slmiilil h.n..
MiKk« ii»ay. HJii'ic it hm- il.nil.i fiil ihar^f anil lonliol nf the train iiihI ..i

wliitli.T a lia— iii',' train Hniil.l liau- all |.ir-nns iniplnv. i! nii it., uinl i,i,.i.

I'l'i'ii liianl. am! Ilini lan ont liii tr.iin liini ii'-|m.ii.iIp||. fni iN innvi'nii'iit.s uhi'..
willmiil liaviii;; iiM|iiii.'.| hIiiIIiit tlir nn tin' mail. 'i-\i'i'|it h lii'Ti his ilir.i 1

1.. ,.

|>as-.ii;.'.'r (lain lia.l |.is-.il tliinii'.;li tli.' n.n'liit nilli tlii' riili's. nr iiiMihi' 1 1 :.

Ntalinii, ami i' illimil liininir li'ii'ivi'il nr lia/ai il.' in ril ln-r nf « jiii-ji ra-rs i h,.

any mi' .-a:.'i' r.'i.'iiliil in;; tlii' ninvrnii'iit't riiHiniir h.is to Ih' IuIiI aliki' lurnuni
of lii-i iHMi Ir.iin. A rnllision tnok aMc. Itiakriiii'ii ami tiicincn \wiv u-
placi' liclHi'in till' Hork train ami llii' ijiiiii'il In r.'|mit i'Vitv iiistamv hImm
Inlali'il pas-cii'.'i'r train, ami (tic tirr t.lic inmlin lort ami I'n/imi'r-i .'I M
niaii nf 111.' :'n'>i.'r Ha'4 killi''l. 'I'lir fail to show t.hi'ir lili'u'ra|iliii' nrilii - i.

coiMpany -niiL;lit to i |ir lialiility on priiviilnl liy rnli' 101. hnt. hi" fimi ii..''i

till' tlh-.iiy llial. tlii> iiri'tiian na^* ^'iiilly in;,' in llii'Vuli-i wliii-li ircpiiicl llain I.,

nf cnnlrilaitnry ni';.'i;;:i'M('i' in iint. liav- ilisnU'y tia' oidrr-i ^'ivcii." Ihhi^ \.

int; n fii-i'd In niny llic iliriitinii'< nf the rliiimid, M. ,{ SI. I'. A'. I'd. (Isnii !ia

inmliiilor nnl.il lie liail lii,t. Hatislii'il ln«a, J.MI, oT N. \V. Sll». A spri iail.i!
Iiiiii-.ilf dial .'.mil ilircilinns were an- Ictlii onlrr ri'^riilatiiifj tin- Mpnl ..f

fliori/i'il liy n iirvv tili-_irapliii' onlir sti Irain-i wIiimi pa,-ini; I'.rtain pjilii m:
IH-r-i'iliiiL: till' oiii' HJiiili aniioiimid ^uitlll poinis ilr,i;,'nali'il Mu'ii'in. \ >
llial. 111.' pis-MiL'i'i- Iraiii h.I'. lain. Tlii' no nppliiat.iiin to .suii.-li |H>inls p.i„ r

coinl, lioHi'Vir. r.fnT.I to set n-i.lc a ally; ami. in tlm ali-incc of ..vi.l.n,..

vi'iiliit tiiiilini; that the flri'iTian was not shinvin;; tli.it tl • print at Hhi.li i1m'

ni';;li{;rnt in i;'iiiajnin;,' at liir. (lost, say- ilisastrr oi-ciiri' vas of the partir il,r

ini.': "It is wanrly nc.i's-aiy to say class of snitil' .nis cniliraccd uji'mii

lliat siicli .1 nil.' would ildroy tli.' .lis- llic Lrnis of a nnl.r, a c.nirl .i -^

.ipliii.' c-cnlial to tlie proper nianap'- not err in c' : ;iii;,' the jinv lli.il I i-

iiiiiit of trains, ami wo (in. I nnthiii;,' in m.h'r I'.nilil . le no appiiia'l i.ni t.. i m'

l.lic i.i'ur.l which r.'.piiies that it !«' en- point in ipi.stinn. ll<v(.;)i <( .1. /.' <".

fori'i'd in this case. Whither Divic* v. /;».., „ ilsDI) ll.'i (;a. .^St. S.l S K.

knew that No. 3 had not p.is-cd whin 207. Kvidcn.c that a r.iilrna.l c.i'ii|.,iiiv

the inmlnctor ordered his tr.iin ont on- has piniiinl.'aleil rules ri'.piiriiiu' Inrk
to the main line is not shown. It is repairers i.i .'NaiMiiie their sc.'i''i.

proliahlc, lint not certain, that lie would daily to a-..'rtain if tin' tra.k i, -if..

iiave heard the train hail it !'"!ie and'to keep I lieni and t h.- cattle ;.'n n 1.

Ihroii^ih the station wlii'p lip was at in f.'noil repair, is iiia.jiiiissililc iiran m
.liiimr. lint cniie.sli -^ that he hhonhl lion to rceoMT for injnii.'s i.'.eiir.l l.v

liave kno\.n that it ha.l not yet arriveil, a hrakinian tlirniiijh a cnlli-imi -.iili

it lines nnt follow that he knew his the niii;; f.'iicc at a'cat.lle ^'iiaid. '.\ h. n'

train , ild not have heen ordered ont. there is no alle^ralinii that the l.i'v

He km lie had not sen a t.'le^rraphic wliiih caused the injury is not in 'j 1

1

ordiT uliicli aiiiimim-cd .Tiiy f;irth.r nnl.r, ,iiid the riil.'s i;.i\c Ihi' fi.e:. n
clianjie in the time of No. ,?, it is true, pairers no aiitliorilv to remo\e -ii.li

Imt he di.l not know wliat iiif.iriiiathm fi'ii.'es. i;./,,. v. rhicu'm. /,'. / .( /'.

the conductor liaU received. It nuiv Ix- U. Cu. (I.S'.H) 83 Iowa, (iHi, Ki F. i:. \-
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(•III|i|hV(M'.' I i!i-clllItV iif l;lll-llllj.'i- W llil'll rcll. Ill's flllc-1 llllillt.-Ilil^illlo

t.i cii'l'lnvc ( » .-iTMl" - ;i -|ii-ir- i.r lr:i|i I'mi- iIhmi, hihI, n'Imi.' iIjiimiii

(•,|l|c-i|i'r 111' iinjilih.; J ::iM II mil V.ilid will Im- lo c|i-:il,|f :iii .iiiplnvcM'

HI7, ."ill S W. JO'i, A r.iili I rciiii|iiiiy ipi-|Mclnr< .,,i' iit wi.ik mil iil...iit,

I- iiul li.il.li' 111 ,1 -.•ilit.ii li.MiJ niMn.^l llir iMi or li.iiii, iiimI Ih.il ihr < ir or
ti\ II |iil"illL' r'".'ilir wlllli' li" \\.l-ilnlll l^iin u |.l .ili • Ic.l ^IkiII linl I iil|il..|

.llf llll- Iriliki 111 II I rii--ill;.'. nil lili' lo ol lii'iM' I lllilll lllr -n;ll,ll 1- lilliiiM.I

^nnillll I'f I'ilihllr In nli-llvr ,1 inl.' II' Is liii' I. II in|iiiltil. .111 I ih.ll, will. I

.|ililill;.' Jl limKiillI llll Ihr I'lioll..! .1 of iliMliH li.illi j. .1 111 lili'. M'l .1 -l.liii.j .11

III I'llirjlli' li.li kill ilihi-- II jilllilli lir'll |i|i.li I h'.l. olhil I., I- -li.ill In. I !i |.l il

iv;i\, .1- llll' I'lllr i- I'm llir |.iii!i .1 hill in I I ,11 II >v|li,.,:l ll.| ,,i |»ii, . ||ii-

III III.' |iiiMii'. mill Met .liiiilfiM- .. (.i//s.,ii llir iii-|iiTi.ii , lli.ii lir i!i,i\ |iii.iii-i Imn.
V. I'lliriniiHli. S. ,( I/. It. *•(). (

jSll'.l) IJll ,i.|f. ilm, mil ii|,|iK t.i ,i iriiulil ji.l- nl-
.Mjih. IHI, 7!i N. \\. i;ss. A ml,. .,|' ,i ^.,.|- iiijn »l,i,!i mi, ,|i,|ij„,l .ii ;, .|:,.

riilliii.iij I'liiiiiiiiiy ii'i|iiiiliiL' lliiit ill nil li'iii nil llll' iiiiilii Ini'k. Il'n v. V,..'

shilinn- hIiiti' aiiliiiiiiit ic lilnrl. -i^iiil. *,,,/ C, ,( //. /,•. /,'. c... i|s"si I.,; \',

llir mil il-,'i|. 11 II', I «iL'ii,il will I" III V lii'i. .1 N, I'. 7tl. i;.'w i-i ,'.. .|s:i,,

iiiiiv ilHiiliiyi'il iii'\l III,' li.iil, nil uliiili 11,; jliiii. !l|, .'Ili \. V. .'*ii|i|i. .'l^iii. A
11 liiiii lull |iii»'i'i|. mill Ur|i| llirir llll lull' ii'.|iiii ,ii'^ w. II Inn;: -i.;ii.il- I,, !.!•

til il llll^l lll'i'll ;.'n'lr till' li'll'jtll nf li Ii-|>l:lti'il ill .ll| l|i|l'i|ll ll|. ili.llll..' ilnin

'_'i\iii in till' liiiii' t.ilili' liilvMi'ii II mill II 1
ill-.' M hill' will k il 111 l»' iliiin' vi liii II

Ihi' liiiiii wliirh -liiiiiM |i.ll,n\. if mil. «;ll ii'ii.lii' ilu' ii.nU iiii-iifi' nr inij..!--

ninri' lllilll Irii iiiiiiiilr-'. lull ill nil rii-i'- -,il.|i'. nr iiii-if,' fnr liiiiii'i nl tluir ii--

kr|il llii'ii' tiir li\i' iiiiiiiili'~ : iiml llml mil rnli' nl ^pri'il." liii-> im .i|i|ili> il imi
nil li'.iiii hIII pii-i-' <iirli -i;.'iiiil iiiilil llir In ii r.i-r mIii'U' ii In iili^r m liii-li Im. ,iiiil.

liir niiiinli"' liiiM' 'lii|i'<i"l. iiiili',.! ntlH'r- iilmiil llll ill, Ii Ih'Iiiu il |'i'i|i.'i IimI i-i

M i,!' nrilriiil in llll- I iiiii' t.ilili' nr liv -|K'- ln'ln;.' ••,iirf.iri''l." I mli-i -ii. Ii lii.iini-

I'i.il iii'lnii'l inn-., iliN'* nut ii'i|iiiii' tin. .i.im,', it j. riilli,'i Hi,' i|iil\ nl' lin'

i'ni|i!iiM'(' rtlln-l' illll X it i- In ili-|il:iy Hnlkliiin to rli'.ir till' Iiiii-In Inr till'

i-mli -i;.'iiiil to |i|;iii' it. nil llii' Iniik, nr triiiii-. iiml llir '..i,k i- im! iiii|. i.-iiM,'

-II iii'iir llii'ii'tii III' will Im' -Iriirk In ii iim i'mii iIiiiil' inii~ uiihin ilu' ini'.iinn','

I :--in;,' Irniii, nr In kii'p it Ihi'ii' tlir nf llii' nilr. \iii,i„itl \. r'li, ,/,;.,. 1/ .(•

full li'ii iiiiiiiili-'. wlii'i-i' tliiit is till' liiiii' >/. /'. It r.,. il'^'ili nil l.,,i,i. i.i;, ."i;

iH-fur,. till' Ili'Vl Ir.lill i- lIlU'. /'n-v v. N. \\ . I IJ. lln' rlli . I nl ,'»
i I.'M. ' lli.ll

<lt,l lull, 111/ It. !,,. (isnsi 170 \|,|,,, il »i|, II |,;iil ..fill,, iliilv nf liil'Umi'il
li;s. 4!i N. K. 1112 II M'l-y ilriiii'.l nn In Innk niil Inr uili! Ii.'iiiiv, nml ilml,

till' ;;riiiin,| tliiil till- ^rnniit li.iil I'illii'r llirv Iiml im ii|li,r iiii'iiii nf |n nl.'ii inn
IpIiiu'.I till' li^llt, ill nil llllll,', i'--.irily r\i rpl In I ikr inil' nf IIiiIM-I'Im-. i, 'ml
iliiii'ji'iniis |>lii,',., 1,1 Irii'il tn ii'Minu' il ,{ 11,1 1

i

iii'il l.\ II lull' tint \\i|,| ImiiM
Miiliiiut. liikim; |iiii|«'r piiiml inn- 1

.

"iiiii^t run riiiitiniisly iiiiiiiinl iiiiM'-t

\\ hill' llirri' il nil mil' wliiili. in i'\ iim! hit ur nlr iin--in;:-. Ii'.il.iii;: mil fir

im—. liriiis n'i|iiiri', llir I'li'.'iiiiir In I in, kiiii'ii." tin' |iiii|iii inliriiii'lM inn nf
;;ivi' niiy .si:.'iiiil Inr -iii'liiiL' niil .1 ll.i:/ ilm 1 nlr lirini.' Ilinl Ilu- iiiiilinii Im- rrf
lllilll 111 |iinii'i'l a Irniii, in i- f n I'liini' in | lir -nfi'iy nf t hr linin. nut nf
stn|i|iii;;i' nn till' iiiniii liiii'. lint ii luli' 1 hi' 1 1 nikiiuii. Si'iil,,,iii v. Ii'rlj.nn
Mlltl'- thilt. "flM' .lliirl 1.1:1-1- nf llll' It. fn. ijS'iii III! \|:i-^, pj",, Mii \, l'].

will. Ill' il II «iL'll:ll til till' llnLMlinn In L'n 7"il. .\ Mill' li'i|ll i I illu' i il I I i-l'l i |V1 ..

I'likninl prnti'i'l llir irni nf lii« Iniin," ul.ili' nl \v.,ik mi iniin nr -l.li' li.nk-.
niiil ilii. iniiiliii'inr \-i nl-n r, >|iiii,'il I,, 1,, put ,,iii n I, In,. i!.|._r a, an iiili, iilmi
pi..;, it. hi- iraiii liy ll:i'_';:iiii.'. in ,.ii' nf nf tlirir pii'-iii'i', il,ii'- iint ;ipply ti>

-'"I'pML'r. tlic rniisiriiil mil In U' pi. in. I ini- npnii wlij.li npnii.; ni,'li,'iTiu' iiinili-

"'I till' rnli'-i il thai it i- ihi. I'li^-ini'ir'- in tin' -Imp. nr -Imp yniil-. O irl.- v.
iliilv. iipnn .|np|i|iiL' Ili- train. In 'jii,' I nlin.mi.nli^ ,\ si. I It. I,,, ilssili l:ii(

II lu'iial fnr Ihi' llll

I' Ilk. anil l.iii. iliilv of ilu

III In II lit III. .'i.-ll. -J-J \. K 7ii|.

Inki' Hint

illl.tnr tl

pri'raittiiiii « itliiM ; tin' -I'.'iial.

hff, n:iili,,i,<il ,f tl. \. It

ls'.i:ii !i| I la. l.'i

I'i

i^•|^i |:i I,

.^ mil' nf ill

111

I lint; III. it I'i'ilaiii

Wr.slr.ii (I I. It. I'o. V. 1/noro
•JO S. I-:, liin. Im|i|.

mil' nf a railrnnil

"nl.U: •< illit-

iri' ii'ipiii.'il 1.11 I'l' iit

''"//" (,- ill',' tlinl,. ntiilir

iipaiiy. ill till

laii i-niii- 111'- niiil liaiiiimn .1

iN nil li'iiiiinnl .lilimi. t Im I v iniiiiitr- lirfnio
10 oiij of a car sliaii denote tliiil tho cur the leaviiij; lime of llu'ir liiim. ISrakti-

I "i
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fnnii i fivrn'tifr "liiimip', on iIm ;;i. unil ili.il In- X i.'l.iti'.l itn pr

ioits, ilic fiiiii 1^ v«Tv |ii'<>|"t1\ :i|i|iI,\ ill' |ii iih'i j'lc iliiit riili'^ an •

Id* .>»1 r'' cdii-i niril Mjiiiiii-I ill'- iiia-'ii'."

men n < .xiiiniiw tlif i'iiii|ilin^' ,i|i|iii I!. A. «IT. ."ill N W 'ii'l In /i.i.w,

rittlii' -it . Ui'» l»f.iir liiiin -liii". t( \. 1/ !•• \. (<'.'/.,( il-.'i;l( Wl l.i

aiiil ri'|i. II • th iihhicir »iii li ii< hh' jii7. ^I S \\ . :i_'<i. «liiii- tin- i|iii i

n<it in }• ' 1 i.liT." il i* prima f,i. n \\.\* wluilitr the (•riMiii-i nt a h.mI

tnrill' II llMlki'llii II III N.llllllli' lill' I'l li'l'lir 11 I ' f tt;l- liill ^lll.! I>M I

l-riiVii • '<• li'i iiiiii.il |mi!iU lufiiri' riiiM|',iiiy. il » i- i|. iii.'l I'liil ii nil' •

t^ .. ;l ll.llll III till- I'llll till I'lliil Ih.il I'llllcliu Ml 4. Ill t
.

(I < \
\'i

ill ' l-iiili-i \MHll.l .ll-<l II .llirll .III I ll.llll |"Tti'l« MIT'' ! I.

|i llill- A llli'liliitl lilil |MMl III .Hill Ini llliir ill^llilil

I'l 'l-;.'l> mill liihtlol iif .111 fliHll. till llii-trl ..I '" nil- hilil IIM. .i:

1 lillii- «illi till' rilli» iif |ilii- Il mil til "iii|iliiii iiliiiiil ilil. Ill

II "I'li'jii' 111.1 II" "illiiii ii|i|ili.i'i' I'". V mil' iif il riilnn.l •••!

il|i.lliy I lilt rll;.'illi'Mn II |iilll> li'.lt H hi'll 11 llllill " ii|i«. Il" II

ir til'' ' 111 III. '-/I' riiu..i'." il.iii'ji'i' *iv'iiaU iim-t U' i* '

I • ', .11. 1 ii-i' 111! Iiiil'i'^ till' |il.n-iiii; nf liir|i.. I

.1111 ll:lll.llill'.' till' Mark 111 ll'.l-t llljlty li'l.-L'l i|ill
I"

I'.-iT III |ni-iiii- fi'ii" iIh' niir nf till' train, "nm- i"

Hi-i iitiiiil all nil a|i|ilii alili' tiiti.iiii- -lii|i|ii'il lit ai' i !< i

' 'li«l l//i il S. /' nr iil'.l lllrlinll. Ill lllli'XIii'i ll'ill' i"ii

il

IW'i

IKI

e«K ' 1"

thf II p.

a r'.ii II

ari' I.

Ill) 1

1

Ifi. 'I

111".

mi'l

ni'ii -

I" i i_\

V ink I'

II I Ala. »!'>. 1> i-i lli'il II III I' I'l'ii "III i.| II.f'l>. \. ''oil/ilM I

Ko. L' .\ r"l ' I imiiiL' I'lliit. I'lii' Hliiiti i- iiilrmli'il In |iri"-ii, ' '

*'(*iiai I v\ 111 lilll'J .'II .'I'll* Millet "li' iiilll^i" III' IHlinn III In' fiilliiUr'! '
>.

. t .

Hint liial iiiii M. willi I'l'iil mill >iillii ii'iit tiiiii' a tiiiiii -|ii)i.< iit ,i -t.ilinii. \ '

InaVi air mi any iiii'^iiii.' I'iri; iiml • m I' It <'". \ I'nnnr (|Ml7i I', I

tli<'\ .111- I'liiil Iniii'il a« 1" iiiLkiii'.' flyin-,' S. IS \1 I,. ii.. .. 17 '>\i\>. It. II' i' T'

iiwiti !ii'- iKwilrli tii|ii' In iii-j fiiriii-lii'l I
Hill' ninliiiliiiii u.is lliat Ilii- mi' i

A\iiiil -mil •« itiliiiii.' rMii if it. iinira'* nf niii' tri.'i viliiili » i- niiiiiiiii: i

I'H yiuir rtiiik." i« ai|\i-iiry mily. ami ili-t.aiiir aliri'l nf aiinllu" f.iil'"! (n i

iin|iii-' ^ I'liiiliiiil IIM till' i'iii|iliiyi'i.- wlii'ii |ily Willi -mil .i riili'l.

making' itmli »rtitrlii'<. lull iIim'i nut fm " .\'* «a< will »aiil in l\'>/'i' J I /'

tlill t'liin. >i(l/// \. NliiH./' <i/i/ ,{ /'. /,' Cn. V Ihl^-n (Is'lll !l.i Hi .'SI

Til |ss,-i) fill liixMi, :uii. Jit N. \\. 7:iii. K. '2117. "Wlii'n llu- [u railin;iill m.i,"

Uiili" |iriiliiliitiiiL' -» ililiini'ii fiiini ii-in .' i.ilinii il-<lt nilri- ii|iiiii tin ii

any tnnl-. nr a|i|iliaiiri's iif any kiii'l fiiiiiiiiiir riilr- uliirli »li;ill >t.iii'l i- !•

wliiiti art' lint ".-afr." anil -l.iliii;; llial iiiitn il- rm|i!iiyi'i'«. Ilii' l.m u !'

•iniiliiyii'i will In' n|i!iili| liy tlii' inni p.iwiT -Imiilil In' ri'ii-iiiialili' In fi " ip:

jiaiiy in ii'fii-in'_' 'n ii«t' Imil-, niai'liin mnli ntli'-. ami -liniilil r\|ii'.> lli'n \"

riy. ri'lliii;.' -ti'ik. or ii|i|iliami's whiili -iirli laifjiiaj.'!'. ami -n ilii.il\ .i-

arc iin-afi'. canmit Ih' rmi-tnii'il in .'<iii li I"' I'liiinlv iiin'iiiiviu .il. If. In t'l

a -I'li-i' that tlii'ir \iiil.iliiiii ran lir in fi'rHiiil.uinn nt riili'-. it iiii''- n '!.' -
'

fi'iri'il wliiri' an ciniilnyii' maki'- a jiil"' nir'l llir vaiyiii'.' r\iL'i'm-ii'« lii'li i' >

li.ir riiii|ilin:.' willi a '.l.iniiry" iiiii|i|ii .iii-i' in tin' iiiinliii-l nf it- lni-itu --. -ni

if .'<iiiili a inii|'lii"_. altlinii^li nmii' ilan -liliiliiiL' riiirtinii to liiin fnr ii i!i (>

f^i'iiiil- tlian nni' niinli' v\ it li tin' iniliii linn whii'li nl Iii-rw i-i' llu- i-ii.['i"i"

ary ii|i|i:iratii-, r.iti lu' iiiaili' lafrly liy wniilil In' ri'i|iiiri"l In cMTi-i-i'. ;inl !

till' <'\ri(i-t' III line ran', hiirii" v <'/m Ilir rviri i-r nf wliiili lir umil'l !

riii/o, M. if- SI. I'. I,'. Cfi. (l^n.ll HI -wii alilr. tlicir -'tal.iiti"' m\i-t I'l' .
'

liiwii. I.M, lii .\. W. ii!'2. .\ mil' that nnri(iiinii-a1. ami within Ihr nm
"nil Iniiil'i'r, wnnil. -Iniii'. niatiiiaU, or -inn nf thi' i'l,r-.i nf )H'r.-nH- iii

liM'l.-" -li.ill III' ]ilai'i'il within ."i fi-i t nf thiy arc ili'-iu'in'l tn ii|i,i,ili- S
: ' -

the rail. a|i|ilii'- In ln'i-i' tnnl-. cti'.. -Iin'iihl lie left In inti'iiilnnnt. Il -'..•!'

«hiih arc li ililc In Im' ai ciili'iit illy he linni" in mimi that. Ilic |iii -.'i- "'

iiinMii liy the uimi nr nthrr caii-r-. llill.uily i iii)i|nyril in the inii ln-i '

Hitliniit the iniii-nriinee ami a;:aiii-t. thi- liii-iiie--. ami fnr the L'nM'f'i" "•
'

'

the wi-h nf the rai!r":nl t-ntrjirtny. ;trr! wleitn ! •:f-e ttilt— ;ltr .1.— i-^.i-.. .' m ''"

lint tn iierniaiicnt Mtriictiirei, 'inh as leanieil nr -Killeil in the ti liiii' il ' '

cattle "ii''.l-. i.'i'Ai. V '7ie';/'. /,'. /. nf -talMtnry iiili'i inetalinii :
aii'i '

<t I'. U. i\>. llSUl) S3 Iowa, tilli, la L. fore, if th ' W not cuiithca in mk'



I ^ItlJ SVSTKM. 4M1

816. Rules pre«rjbed must be definite and intelligihle — It u mifli-
.•.^•i.tlv "l.v i.-.r, llut .... .-.HI .,vr, ,.,,„„..! I-. >,,i.| to |k,v. .li.rh.r... .1 hi.,
Amy III n-iii.l i- il,. Ir.n„i..^ ,.r ml.., i,:,l,.„ ih.ir ,,r..MM„M, ,,,v ,uf
•h' <ntl.v .,.,.nii- I,. |nrni«l, ||„. .,,ip|..N. .> i.ilrH. ,| will, aa-.|u„u. in-
"• nMiiliuh n -p,.,.,,,,;; ,|„. .„.,, u|.i..|, i,,v I,. U. .|,„M- in unl..,. |„ ,.anv
...It tlu. ..„,,|,.u.rV i,|..., ., ,„ ,|„ ,.,„,„,, „„„„„,,, .,,

,.„,,-.,n.,in;. il,",.

n. rk. h,., ;,!>,., II Is ;,, |,,,|,.|| ,j„, ,j|,,^^ ,,, ., ,„,,^,,,. ,,, ^|„,,.jc^. j,, I,

-«...>M.. «l,..r.. 1,.. .,.„r.,n„-,l ,., ,1 X Tl,.. ,.l„ „ti,r „.,h „„ii ..
, .. "„ ,„ .^r..,.. ,1.,.;, ..,„ .„ I,.. ,M..,,..r, Ml. i„ M,.,,.,;,,!.,,., ...,r- ,...• .i„i i„.

j' ;,

"

|l..iM. ... Molalnl .,l,,i ,|„. |,„i,., „Ku II,.. .M -.,,., ,
I ,. ,',.M . ,m ,1,'

I

"•-"•""' /""'"' p"""- " ,»•
'.i

11... f„..,i,.,„,i .,f ,1,,.' nil' ',,,';-r t.,r,.fH -,..,,.,,,„..., ,„,.|,„,.,,.. i„ „„ .„,,l..r. ..,,,1 nl,i|.. ,|„.,,. ,,n
'
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riilo the iiiciiiis h\ which tlic notico of <hmgpr for wliich it provides i>

to be given, u^* it is h\» liiity to direi-t that such notice sluill he given.'

I'nt a rnio. whidi reijuires eiiiiilovo^s of one class to iimti'ct tiiein

x'lvi-s hv certain preiMUlinns against tii<' jMissilil(> cipnse(|nencer-- ni

certain act.s of enipinvees of ani>ther class caniKif l)c iinimgneil on tln^

gron. 1 of insntiiciency Iwcanse it iI'H's not in terms forliid tiie hitti t

ehiss of eniiiloy<<'s to <l<i fiiose acts.'

-iilc-^ witlioiit stiikis (o liiilil it. al- I'lisloiii i^ ti> lirotoct smli imp rcpiiini-

liy pliii-iii;; ii liliic n.\'^ ill mil' i<u\ milv

of :i 1:11 wliicli is iiniliii.'oiii;r rcpaii . I ii.'

r(iiii|MOiy is iicj.'!!;.'!'!!! ill iiol pioriiiil;.' ii

ill;; a inure ililiiiili' rule tliaii <iiic Hhicn

iiKTi'ly ininiilr- tliat "lihio i< a >iu'M.il

to Ik> iiTil liv lar iiispicldis." r/iidi./..

tlir

1liiiii;;li -l.ikr- wi'ii' fimii-liril I'V tin'

i'iiin|jaii_v, to be ll^cd in llir di-ic rrliiiii of

il- ^n.aiit.-. Ill lice fiilliiu iiij; i.i-f lln'

iiiiiii sai4l: "MciIiimI or >\-1imii a- to

luailiiiil IiiiiiImt, tliiTc \\a^ iionc>. Ilav-

iiii.' fmnii-luil 11 ;;(>o,l car aihl -laUr-^

(liat iiiiu'lit lie MM'il. till' iiiamiiT of load- //. it- Q. It. ('•>. v. Mvliniir llH'.lii

in,' liiinlicr was left lo the jii.lL:ineiit folo. ;in;t, 4.1 I'ao. .IS.t. .\ rule for li:.

iiihl iliseietioli of its a;.'eiil-i and >erv- prole eUon of ear repairers is e--eiiliil

ant-. It was not siiHi.ieiil for l.lie de- ly defeelive wliere it omits to d<-i;.'iniii-

feiidant to sliow that its eiiiployies the pi-ison liy whom the daiiirer -ijii^il

Uiiew that, the rule J have fpioled a|)- may he leinoved. ,16(7 v. Ililiiicn. ,1

plied to liiiiit.er, and al>o knew that tlie //. ChikiI Co. (ISOl) liS N. Y. liiiJ. J-

•,'eneial iisa^'e rei|iii|-eil il tji he >laked, N. K. •Hi;!. .\ railroad eomiiaiiy 1-

anil that stakes were fiiiiii-heil and (.'"'".v of iie^dijicme in allowiiifi a imin

.i\ailahle to the men in llie particular her of dill'crenl employees to iindcrliikr

c;i-.i> hi'fore us. All this may lie as the duly of warning' or caiisin;; !•! l.-

Slimed to he true, un<l yet the fact exists wnnicd emjiloyiK's enpipd on tlie i.

that the nse of the slakes was not en- l>air tracks, of tlie switjliin^' of . u-^

joined upon the servants by any rule onto such tracks, without inakiiiL' i'

of the dcfeiiilant or liy any insli lulioii 'crtaiii who is lo dischar^ such dun

ever ^'iven them. Ilavin;^ "fiiriii»licd the .'i each instance, .so as to avoid coiifii

car and the stakisi, it was hit 10 tin? sion and mistake. l\j-iis A I'. It. <'<•.

judgment and discretion of the foreman v. hbiihtirt (IS'.)7; Te.\. fiv. .App. 1
Vi

whether to Use tlie slakes or nol, and S. \\ .
llHiO. .Vltirmed in (IS'-'") '•'! 'I>'\

ill this particular instance tlicy wen' .'(21, 4.'1 S. W. aid.

not iiH'd for tlie rca-oii that they sup- ' /.'noisii7/c tf T. II. II. Co. v. // /

posed till' lumljcr would slay on the car c'-irh (ISHt) liid. .\]i\t. l!tS. '.W \ i:

ovi r the short distance it
" was to he :!!• ( rule rci|Miriii;; that actual idi.iif

caiiied. .\iid it is lucaiise of the fail- any switchiiifi done in the da>liiiic in

lire of tlic defendant lo rcipiirc the use repair track sliouhl In' i.'ivcn to lli.' ii'ii

of the sfaki-s in all I'ases that the inn- workini.' there, but not ilc-i^nal iri_' lir

bid of its .servants in this case is im- lieison by wlioiii notice uas to l»' ^luu.

liutcd to it. 'I'heie was no rule, and licld not siilli. icnt. as a matter of Im

the onlv mil hod or svslcm was such as 'CciVdinii v. Ililniitirc I,, d 11. /.' ' ".

the foreman in each pailicnlar ease (ISiU) I2ii N. V. CT:!, 27 N. 11 1"-'^

should deem tile safe and piojier one 'I'lu'ie one of the rules of the difni l.iii'

to pursue, fnder siiili a stale of facts pnni.led that "men rcpaiiin;.' e:ii- iiiii-t

the employer must Ik' deemed constiuct- see fur tlieiiiselves that they arc |.i 1

ivcly pri'sVnt durin;; the louliii;.' of the tected by a IhiL' when under and b.l ii)i

ears, and the mis of lii^ a'tciil- are ill the ears;" anuther that "a re I lie '^

law deeiicd to Ix- his ads. The im- day. red li;;lit or file on the trails Ia

proper and n(;;iiL'e:it loailin;.' of the ni^'ht, indii-ates dan.u'i'r; on K'riiiuM.'

i-ars is thus traced diicitly to the de- such, the eii;.'ii r shall ii ciiili'y

fcndaiit, and its ni';.'liL'cnic e-lalili-hed." .stop Ills train befoii' pa"iiiLr sn.
1

->:

ti.iil v. /.ii.'.T .s7i()M' if M. S. It. Co. iial." The trial ,iud;.'e. iiiclcr iln' ''<'•

llSUn 1-2' N. V. -t!!.'!. 12 h. H. .\. 4."i4, fcndaiit.'s exception, siihiiiiltid I" t'li'

2ti -N. K. llUl. Wiiere lyir re|iaiiei s aie jiiiv the ipic-lioii a- lo the suiii' .
" ' '1

a si.liiii; which the rules, the onlv snuueslion r.'-.i ':• "
tei|iiiied to work on
trains may, in the ordinary course of to their insullii iemy beinn that li

business, enter from either end, aiid the not in terms prohibit the eosi r\. lit
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217. Operation of trains considered with reference to the safety of

train crews— ((•„„, |,;in. i),,. ,.j,^,,^ ,.it,.,l ji, i,,,!.. -j \,, ^ I'liii. „„/,.)

a. Ill m iiiUij.- '\'\\v ihilv nf a riiilni;i(| ciiiiiiuiiiv in niiikc jiihI in-

fui'cc rcn'iiliiliiiii^ fur ihc sufity of its s< rxiiiits ••hiIumccs ihc i|iii\ ..f

kiiciwiii^- wlicri' its triiiiis iirc, iiml uf j.'i\ inir siicli (.nlcfs m-< iiri- n;i-..ii-

:il)ly ii(i'<vs;irv to ](n>tc<'f llic tlMiliincii.' Silcli :i oiinjiiitiv . tlicni. .ri-,

i^ 1m.mill "t" use ipnliiiiii-v ciiri' nml |ini(lciii-<' in nKikiiii; mikI piilili-li-

ini: . . . siilliciciit iiiid ii(>c«'ssiirv nilcs fni- tlic >;ifi' riiiiiiini; i.f

its ir.iins."- Ai-cnnlini: In ihc ii>ii;il sy>tcm in \ii<,mi<', tli<> iiinMniciit,

nf IlilillS ll|ln|| CIll-ll clivi-inll nf il l | is ('nil t m! 1( ll llV a sillu'l'!

Ihtmih, wlm is si;ii iniicil ni smiic '•niivi niciil jmint. mihI issues liis i|i-

nviiniis liy h'l<'i;i'M|ili .ifcnrdiiiir In a ilclihiif systniii, wliii'ii nsis |;arf,-

ly ii[)oii ti\<'il liiin'-taMc' arraiiiicil iH-fni'diaiid ami |irnnmiirMlo.l to

llic ciiiployccs alTccicd, and [lartly ii|inii s|iccial ordnis adn|ilcd to niccC

<>intri;ciici»'s for wliicli tlio tiiiK-tahlcs liavc not. ad<M|iint<dy pnividcd.

lint llio law d<M's not n(|iiii-c a railroad (Hjiniiany to direct, llio inovc-

ineni nf its trains liy orders frnin ilie train des|iatelier alniio, nnr d<ies

ilie law reiinirc it to ado|i| any i)artieiilar form of nrdeis. nr anv par-
ticiilar syslein fm (•nininnnicatiiiii lliein. It lias tlic rii:lif in .lirirt

tlie nioveinf'iit of iis trains liy train orders alone, or liv train orders

iiiid sijriials, or liy siiriials ainiio, -r liy tinio eanl alone.''

till' iilnintifT from inn\ iii)» ntlicr lar-' Smilh (ISilO) ;('i Trx. fill. 11 S. \V.
ii|Mi!i llip one friiiii wliicli llii' icil ll:i^ M'l.
\\.\* ^'icTrtii :in(l niiilcr whiili Ww pl.iiii- ' Cn,ii„ r v. f. '/(// A*, c,,. |IS7(1> 14
lilt Hiis. Hilt till' iiiint if .ijipiiiU ^iiiil: loun. I;14: I.-ins \. S.ifnl (Iss;, 1|li
•riiis idea. Imwi'MT. w;i- ii.'i'.-..;ni!y ill- I'a. flJS. || All. .lU: ll<illi„if,i. .( (*.

iliiili'il ill till. rc'L'iiliitiiiil wliiili rci|iiiicc| U. tu. v. i'nuiit {1S!I.")» l:i C. (
•. .\. _>:!:!,

M inl llaL' 1" 111' liiiiiL' lint fniin a rar in .11 I'. S. .\|>|i. ilM. li.'i I'lvl. !».'i2. ' \
|ir(iii".< (if ii|iair. aiui tlir nili. nin-t railioail ciiMiiMiiy i-i l«>nnil to icL'iihili-
Irnc l„.,.ii -o nnili'i-tiiiKl In any juT-nn llr' liiiic ami in'anniM- of riinninu' in
"f niiiiiiion intclliLTiiif. II i< not siii; train-, so a« to a\oi.i colli-ion-. am) to
L'l-ti'il lluit . . . |tlii. coscrvaiit

1
cnalilc all its mt\mis to knoH mIu'M a

"•'- li^'ioianl of llic 1 iiiin^' of tlw siu' train may 1k' rx|HMti.,|. ami tliii- avoi 1

Hill, rhi. mil' wonlil not Im' any niorc ilan^'iT." Slicaiiii. A I'nlf Nvir. :!c| cj.
iliiilivv to pri'MMit tli(. «i..'i(l..'iit. or 8 !i:!. i|iiol|..| in Um'vni v. SI. I.nui.-.-. h.
iii'iv liki'Iy to insiiic olisri-vamr. Iiail it .f A. IT. /,'. Ci. i|ss:t !i:( M,,, .'US, d
i».ti f,.I!,,«,.(l liy a jiiovision. in ..\|ii<.ss S. \V. .'ITI. .\n in-li iiHion -lalin..' tin-
"""'" foiliiililin',' tl iijiloMTs from iliity of a lailuav lonipanv- in rr'Mr.l
"'"VIM- , MIS a.u'ait.-l. or in tlir .liic-tiim to ihr |.iomiiiIl';iI ion of riili's iMl.-;iIal.-.l
"f. MtinlliiT cir from wliirji a llai; was t niv llii. -afc^ o|.iTalion .,f its traiiw
'Uiil.ilcl. \\,. (||i„i; ,i,,,t ,1,,.,.,, „.n „„ j, „„, I, „,„,„„,,. „i„.,.,. 111,. ,.,„„,, I, |i„t
lininf „f i„.Ml,.,.t „„ ,i„, p.,,, ,,f ,1,,. ,1,,. ,,i|,.j,,.^ j;,.M.iiilIv tliat D... •onipanv'<
fill. lint to maki' am! jn-oiinil'.Mlc suit- mo.lc of ,.|ii.ratiilir tlir-.. trains v. in.ti liic
alii.' and proper nil,.s f,„- tli,. infoiina- plaintitr was injiiicl was m-iliircnt.
ti"ii an.l uoviTiimrnt of its .•inploy,.,.s. r.,„;., r v. Cnti.il /,', C,,. (ISTiif 4t
t" "arranl the snl>iiijssjoii of tlic casp Iowa. l.'U

•","" i"0" ' Ihinnihul ,f St. .1. It. r„. V. I<„»„h;
I'uir, >.(„„, II, rf .s. ,t. R. Co. V. (ISSS) 3!l Kan. I, 17 I'uc. .lit. It. is
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b. Hiihs (IS to the meeting of Iviium.— Rules cannot lio rogarJcd as

(Icfcclivc l,tcaii.-<' tliov iMTiiiit tli(< (l(>|iatcli of two trains tivt- ininiiii s

apart, with onkrs to stoj) at tiio suiiir siJ'.ig tu uIKjw another train

to pass.*

Cnlpaliility i.« ]in'tln'al>l(' \vli(:i' the form of (h'.-'patch authorizcl

hy a nilf is such that, there is ciiusi.lcrahlo risk <if a niisiiniK'rsUmdini;

as to tlio time at vvliich tlic trains arc to iiicet,''

It is iicjilincni'c to onliT trains U^ meet at night, at a "hlind" sidiiiL:.

i. r., one whore there was no tehgrapii station, and no signal Imu.-.'

hy whicli it iuii;]it Ik- roo'^riuzed."

To re(]iiiix^ or jH'rniit tniins to rcac-h a given station at tlio same ni>i

nieiit niay or may not lie negligence, according to circumstances."

Where a train is ordereil to meet, during the night, at a ceri;iiii

siding, aii'ither one with an engine designated by a sjiecifled nmiiler,

it is not negligence tu omit tf> notify tlie employees on the former tr:iin

that a tJiiid train with an engine having a nnnilKT, which, in a dim

light, is a]it to he mistaken for the nnmlx'r mentioned in the despatdi.

will al-o he met at the s:'me siding.**

e. Hulls us III iiiit'ifjiiiiii Dir crcirs of rrrjiihr (rninfi recjnrdiuij llh'

piisili-n of ollnr li'iiiiis of Ihi' sume class.—In a recent ease the cnvf

held that, in vie\i- of the I'.ict that the rtdes for the ojieration of traiii-

(Pii .">^,(i(Mi tiiiles i>{ railrii:id in the rnited States are framed on ilir

tiieipiy that it is more cunducive to safety to require the men at nli

times to jodk ont for, and proiei-t thems<'lves against, other trains

withont notice of their wherealxmts and movements, than it is to nti-

dert^ike to give tliem such notice, a eomjiany which has adoi)t<(l -ii'ii

orror to in-triict a jury to the effoct (tsr.S) 2H liarb. 80. The court -liil

(hat iiifiiniiiit ion to cMiploycps oiKTatin;; "This was a (nicstion of fact, to li.

a railiiiiid liain. a" to llio ]io-itii)U of solvi-il liy <"\|ii'riom'r in runiiiiis tr:iin-

anothcr tiaiii on tlip road, must 1k' If (here is no dillicnlly in iitoppitiLr thi

•.'iviii Ijy the train ilop ilt licr. IIihi.wIhii train at tlic i>ro|KM' place, ami nn dan

i(- T. <' It. '". V. Sliiiiirl lls!i!li !IJ cr,.r uf nmiiini; by at any time, iii-liiil

Tex. .'pjn, .")(! S. \V. :t:i;i. l!ev<'r-inj.M ISIIS; inir lli<' ni^'lit. then tiniin'.; thi- trnin^ in

Tex. Civ. .\pp. ) 4>< S. W. 7aH. tliis manner wonlil not be neJi-'iMi

'Till'- ll'iiifr if /. li. I'd. v. I.iiprr as<iiniiM','. of course, tliat ttie up lr;\in

(1S!l.")l (>n 111. .\p|). 1!>4 (seinnd of 1 h- slionlil run on to the side trade. Hiit

two trains ran too (piickly onto the sid- if ex|ieriencr shows that there i- In:

in;.' and collided uitli Ilic fii>li. yer. especially on a dark nijjht. of ]W
" .\s. where Ir.iin ilcspalchcrs were al i, 'vvn train rnnnin>r by the ea-t -uilili,

lowed to Us<' tlic woiil denotin;.' t)ie hour then it would l>e );ross ne);li;.'emi' Vi

at which trains were to meet, ancl to provide for the arrival of the frMiii- ;i'

append the li„'ures corresponding: to the same monu'nt, as there wiivM he

tliat woni without in^ertinir them in ^'reat dan;;er of a coliisioi;."

brackets, Mil.ind v. Ciiillirr I 1 Ss2 1

''

Hriiti,i v. .^niilhrni II. Co. '

\'"*>

SO Ky. :mi 1-ii v. <'. 4.')S, :!ii s. K. ii> Mnniitw

'.i/cjicuH ('. l{. f'n. v. Cli.irr llllOl) spccilied Wiis "54," the othir iHii'.'

I'l f. C. .^. ;.i:i4. !o: |.V.l, I',:..;. "'>4").

'Wiii/ht V. Ant iuil: C. Ji. Cu.
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nilcs is onti(lo<l to an iiistnictioii that they arc iioithfr iiiircii.;nnablo

iicir iiisntlii'iciit, iilihoiiirh lliive c<jiiiix'teiit witnesses haw U.-tilica
iliat such iiulicc sliouKl b,' givfn.» A general riil(! iv.iuiriiif; trains
t^) "aiiproacli all stiitions under full control, cxpootinj: t-. tind trains
using main tracks within station limits," has Ikvii 'cousidcrcil far
more certain to secure enijdoyeos against roar collisions than a rule
riMiuiring tlie train (les|.atciier to notify each train of the iKisition of
tiiirse gi>ing in tiie same direction. '"

On the other hand, it has been laid down tliat a railway coiii],nny
.Avcs to omidoyees engaged in operating trains the duty of exercising
ordinary care to inf.u-ni them of the whcrcalwuts f,f other trains u\l
on the track, so as to enable them to guard themselves from injurv.'

'Ulll,- Knrk it M. II. Co. v. Barry
(lS:i,Sl 43 t. R. A. :U'.). 2S V. C. A.
ii44. ."ili U. S. App. 37, 84 ImmI. !)44.
" t'.uriiiht V. Tiiliiln, .1. .4. cf V. W

H. Cu. ('1S!»2) 93 Midi. 40!t. .-,3 X, \v!
i;i(i. Tliis <!ii>(' ttiis ii|)pr(i\iil ill \(,liifi

V. Vdc York, \. II. rf //. A', i;,. ( ISHS)
TO ( (inn. lo!», 43 L. U. .\. 30.-), 3!t At.l.

1 15. ttiicre it was .statc.l llial tiic coili^

I'f nilc-i iiiiilrr icvipw was suli-tiUitially
tl'v >aiii(' as that ailoplccl liy I'D |mt cent
iif the railroad coiiiii.iMii's of tlii' I'liilcil

Stiitrs. ami the (Iniliinc was ciiiiiK iatiMJ

tliHl a railroad oompaiiy was not iics;-

lipnt ill failing; to adopt a riili; riiiiiir-

iii:; trains pii«ccdinj; in tlic sinic iliicc-
liun ithc rear train at a fircatcr rate
"t -pii'd than tlir foiwanl trai ), to i)e

ii"l.ili.il of tlu'ir ii's|KMtivc po-itions.
"' )! thp ruh's in foiio forliade tho
t'.\r ti -in to leave a station in lesstlian
'.11 minutes after the (h'p.irtuip of the
lorwaiil train, and providi'il for siirnal-
iii^' at a jiroper dislanec in oa.sc the for-
ward train was delainiMl beyond its
iHiial time, or stopped at an" nisnal
]<hii-r. It was also held that case in
Mliich a snow plow was .at work behind
iiiielher tr.iin did not present eonditioiis
-II dilleidit from those which in ni'n-
ii.il allend the nioveiiient of trains in
''" "" iireition on the same tniek

I'lipany was lioiind to pio\ lile
lliMt llie

t'T them, as for an exceptional' oiner
;;< n.y nut eovered by its peiieral rules
'-.< iM\t siilHii\ision of this wrtiori),
•iii'l I" Me that tiie conductors of the

I""
tiMins were siM-e.ially notified by

'
.1 _'r,i|ili of the relative positions. This

"^1- dc, ideilly an extreme application
"f tlie diKtrine, as the plow was throw-
in- ,r„,u ,„ MS ,„ ,.pn.|,.,. if ,ljjl-„.„|, {„,.
'<" ""iMiit to seo .ahead, and the for
".ud Uain was upwards of an hour be-

hind its scheduled time, and ha.

I

stopped to atta<.li frei^dit cars at a sid-
in;,' where freiu'ht trains .stopikd only
cxeasionally. Another case in which it
is held that an extra train may. :-o f.ir

as re^'ards the ali-i'iice of aiiy'dtitv of
noli lieat ion. be treated as i regular
train, is where a spi'iial order is issued
that a train which is Uhiiid time is to
f(dlow ancilher train running on its rc-j-

nlar ^ilu'diile at an interval of time, the
miiiimuni of whirh is tlxed liy the ;rcn-

eial jiracti.^e of the road. .Such an'or-
dir. it is deeliiicd, raises a cleailv de-
lined duty on the part of the na'ii on
the l'ollowin<5 train to look out for the
one in front. Vnr a collision between
the trains, therefore, the ci.iiipaiiy can-
not he held liable on the theory that spe-
cial directions to lie on tlie lookout
shoiiUI have been given to the eicws of
lioth trains. Nor. if the interval tio-

tween the two trains at the hint station
Jia-scd before the eoljision exceeded that
nllovyed by llie rules, can neirli^retice be
jueilicateil of the omission to or.lcr the
afreiit at lh.it station to lio'd the fid-
lowing' train. .\s that \»as in its pro|HT
po-itioti, there would li.ive b<.en no rea-
son for holdiiiLr it. hriiii'lhi v. linlli-
innn- ,( <>. II. Cu. (IS!).")) liiO Pa. (io, 30
Atl. KiU.

" lli'ushm ,f 7'. r. R. Co. V. Strirart
(lS!l!n i|i> IVx. .")4ll, .-lO S, \V. 333.
Whether a system of operaliii!; trains,
under whicli. where trains of the s:,iue
class arc froiiifi the same way. neither
is i.otilicd of the movciiients of the
other. nltliou;;h the one following; is to
make faster time than the other and
must overtake it, is consistent with due
caiT. was held to l.,. a .|iicsluiii for the
jury, in lllinoi.i C. R. Cn. v. \efr
(1SS8) 31 111. App. 128. There it wa*

m
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d. Jhihs as (o Ihr oiirnilinii of tinliis mil jiroi'iilid for in the rcfjn

lar liiiK liil)l(.y.- \\'\u]\ ilif nmiliir lime inlilcs hit <lc|iiirtc<l fmin in

llic «i]icr;iliciii <i|' ii-iiiiis. siicli cnlcr.- -.I'liiltl Ih^ i^-ncd Kv tlic i-niii]i:niv

us will iitl'nnl rriisniiiililc |in>iccli<iii |«. tlir iniiiiiiicii.'- Wiicii it iiiti-..

(luces a cliiiiip' into llir liiii(-liil>lc, a <liitv iimiiciiialciv arises to im

tify all tiic eiiiplnviT-s \vli<> may 1h' afTeeted tliereliy that ^iicli a cliaiii;

lias been inaile, ami to s|Hfi1'y wiiat emirse lliey are tu adopt in n

i-|>eet to tlic iiioveiiieiits or sto|)]iaf::e.- of the tr.iiiis oiK'rated hy tliiMii.'

III the eases so far cited tli<> point to k? deterniined was wlietlier

the train d<>spatch<i's had prop( idy discharfred the discretionary diii\

iinpoM'il iiixiii them of ref^niiatinj: tlio nioveiiients of trains in eim r

pencies not provided for in the rules. But circumstances of a simil;ir

iiatiiH' are sonieiimes viewed as raisins the iinestion whether an oiili:;

atory course to Ix' followeil should have heen pre-i-rilx'd hy <zeni nil

orders, emlxidied in rules. Tims, it has Ix'on held that, a jury is jn-

titled ill tiiidini;' that a railroad company is irnilty of neirliiTfiK'i' in

failiiiir to mako a rule that, in cases wlier<> it is desired to f;iv<- tn ,i

wild train the riirhi of way over a n'irtihir train, and for that jturp -'•

to hold the l.'t'er at a certain station, the detainiiiff messaiic receivci

In tho ()i)erator is to Iw shown to the conductor or en!:ine<'r of the n-

ular train, and that a eommnnication shall lie sent hack from them u.

tlio effect that they liave received and understood the (les]iatch."

also (Iw.larcil t.hut tlio fact that in a few

inslanot'-i a railroad roiiipany lia-» ilo-

paitcd from it-> usual jiraiticr of al-

iowinfr trains of the same cl.iss to run

aloiu; the same scilioii of track williout

Ilotifyini; citlicr of tlu' nt tier's move-

meiit- will not, justify t.l n;riii<'er of

tlie follow in;: train in relyiii;; upon no-

tiee as to tlie position of tlie one in fiont.

"I.rilis V. .Sri/.l/ (1SH7I 11(1 I'a.

C-.'H. 11 Atl. .-it 4.

'= Tiirn.-r v. .\;,fa)l: .f W. f! Ca.

Ilsli.-, I -to \V. Va. (17.'>. -22 S. K. S:i.

Iioldini; that, wliiii a <onipany sends a

"wild eii^rini'' over its tr.aik iiiie\peileil-

ly. it is liound txi warn all its <tiiployees

who are ri'.'lit fully on anil u-inu' the

tr.iek alioiit it.i business, whellier in

ehaiue of eii^'iiie. train, or hand car. of

the ihaii;.'!' in the schedule, and that, if

it intrii-ts this di'ty to others, l.y Ik'H.

whi-t.le. or otherwise, it makes surli

others it* viee prim ipals to that e\teiit.

Similarh'. in I.iniisiillr, Y. .1 <t- t'. It.

Cii. v. lirrh- I ISMS) l.-.l Ind. •J'.lJ. ."itl N.

J,;
OSS. the f.iilme of a railroad eoni

pany to oliserve its rules liy iiolifyiie.'

an i'\tra train ordered to run over the

woikiiig limits of a work train, that

the work train is within smli Unit-.

and to ^.'iiard it-elf aLMin-l t.he
'

tiain. was held to lie ne;.'li;;eni-e nn i

in;; the eoiiip.iny lialile for iiijiiiic- '

eeived hy an employee on the vi'ik

liaiii. wliiili wi're the pro\imale r. - r'

of sueli failure. In Ol.dinililiii v \

)„rl.- r. A II. /.'. /.'. '„. (issTi j: \

V. Week. DiL'. HI'.'. !> N. Y. S. K >l
it was licdd to lie for the jury ! -n

whether any thin;: was timitteil .viii' i

nii).dil rea-iuialily have tieeii done Ia I'l''

eompaiiy to pieviiit, a eolli-ion wiiiih

oeeurred iM'lweeii a re^'iil.ir and an i'\

tra train. In Htilliiii'.n d (). If '' '

Cnni, (is:i.-.i K! C. (
'. A. IXi. :il T "^

App. -.M;). (i.-| Ked. il.VJ. it was heM 'l:i'

evidenee that a train dnspati-ln i
,

'i

hi' iei|iiired train- t,o run under -p. ill

ortleis. failed to insist, on n-.-.ni'i-'

from the loe i oper.itor to whom l^i- "f

der- were li:iM-milled an a— iiiami ilii'

the aiiilitioiial piee.iul ion - re.|iii;i I 1,^

the rules in such eases for the i.:.i>n

tion of eolli-ions lu.d lieeii 1-il.. n i'-

sMiIieii-nl lo support a verdiet f'l i!''

plaint ill'. Compare I'ase eiled in M"!'

l.T. ii'frit.

"ahcihun V. .V«(c Yuri; C. d II « '•'
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TIio Iniiiriiii'ic u<ici] in ono r;isc itidi.-nlcs tlint. it is optionnl on the
i-.iiniiMii_v's )i;iiM <-ii|i(.r tu |ii-..viiic liv .siH'citic rules for the disclinrge

..t' ilic iliilv i.f rcfiiiliiliiii; the nHACincnls <.f cxtni tiiiins, or to leave
lliiiM- iiKivcnieiils 1(1 lie reMnlntiil iiei-onliiiji to tlic <li-cnti.in of tlio

irain (Icspiili'licrx'-' iJiit, so far as the extent c,f the nuiiiiauv'd uiti-

'.). (IssHi !tl X. V. :!;i:i. Tli.. mint,
-,iicl: ••lliivin;; nuliT,.,! •;):17' (tlir uilil

tniiii) to triivil cm lln- liinc ,,f TiO'

llllc li'Kllliir tlllilM the (lcf(lhl;;llt. u,n
I'liiiiiil til i'\cTci>i' cM'iy ri';i<>>iKili|i' pie-
I'liiiliun tli.'il liaiii '.'id' -limiM not. Iimvc
( iiMi;;.! liffiiiv tlii> jiniv.il of ;!.);.• \,,

HI 'HI is jiivi'ii fur iKii iiiiiiiiiiiiiii Mtiii;;

Hilll till' 1 hihIiIi-IiiI- mill cllL'illirl (if Ir^lill

'.ill Ih'Ihic it rcailicil ( 'ii.\ iij;,i. nr ;ii

Icol (III it-* arrival t)icri>. Tlic (Icl'cinlaiit

annulled its time talilc,— iiiadc it iiii-

pci.ilivc u]i(iii ';i:i7" t(i iiKivc ill -jiilc (if

ihc pic ai ran^'cil rijrlit (if '.'ill,' and mil

mdy (iniittcd. a* tii '.'ill,' tlic t'Xcccdiimlv
pii|r(i and »i-c ciiiidilidiis on wiiieli

aliHif ':i;!7' v>a^ pcriiiilti'd to olicv, liiit

fiilcil to viid any ('(iiiiiiiiiiiicatioii wli.il-

i\ii 1(1 'No. .Ml.' lt,s (inii->i(iii to do xi
ii'il only ilcfciili'd all picvioiis prccaii-

tiMii-. Iiut ((iiivcrti'd tlicm into iiieaii^of

ili'-lriictioM. 'riic olijci't slidiild have
I'll II 1(1 prrMiit train '.'id' from riiimin;,'

.111 iiiliiij; to the tiiiK^-talile. . . .

In-lead of ((iniiniiiiicaliii^' with the cn-
^rinccr and eoiidiicldr. the defeiidaiA
iiiiiiiMiiiiic.ited with a third jier-oii—the
l(li;;iapli operalor [at ('ayil;;a] . . .

fur oriel s.' The liaiii was made sub-
jKl to his will, and the olijeet in view
Uiiiiie (lepeiident upon his iiieniory,

aii.l his f.iillifiiliiess in olM-yinff the or-

•liT. and Llie prolmliilities of its nttaiii-
iMcMl were theiehy Ies>eiied. It cannot
lie said, tlierel'oie. as matter of law.
tiiat the (lefemlant so dealt with the
lirdlilcni iK-lore it, as iiol In exp(i-e the
|ilalnliir — its st'i\aiit—to perils a;.'aiiist

wliiih he iiiifjht have been ;.'iiardiil by
pKiper (lili).'eiiee on its p.irt. and. as
iiiiUcr of faet. the juiy iiiifiht well find
'I'll, it (lid not Like such rea-onalile
I. lie Id pr(il<;t him fnim aei ideiit as
the exi^reiiiir^ of the siliiatidii reipiired.

. . Ihc law lides not evait aliso-
liilc certainly, but when life is at stake
11 .IciiKiiids that care -hall lie taken to

I

invi.li -o as far as pos^il,),. auMin-t all
idiiliiijciKies. and wliethcr the import-
atiic of a li-ht iindcrstandinj; of the
Ciller, ai-liially ^-iven, as to train ';>«.

ii'lMiied thai, 1 nc mode of ediiiniiiiiiea-
'"' i.i'iiei (hail anolher should lip

auojiled, was for the jury tu say.

•\ n;.' (ithcr fa(-ls they cdnld eonsidur
lliat, the edei-l of staitin;.' train '.'id' o'l

it- pic-.rilicd time was as well known
to the deli-iiilant when it dirciled ';t:t7'

lo move, as it w.is alter the cdllisidn."
In /'.ii(( V. \iir ) „il: r. d //. /,'. /,'. („.
I INS.'ti 112 N. > . C.'lll, invdlvin;,' the siiiiie

fai-ts a- the (a-e just eiUd, I he plain-
till wa- iidii-iiili.d, and the cdint of ap-
pc.ils >».| aside tlie noiisiiit fur rea-ons
-imil.ir to llio-e which had led them (o
su-lain a verdi(-t fer the plaintill' in the
earlier (a>c. In fiiillu ilinul v. Trrni a,-

/(, /.'. Co. llstil) 12.") .\, V. ,H7. J(i X.
K. IVI!), a similar ruling' under similar
facts was made. The film linn ruse
was also fdlloweil by the supreme i-diirt

in a de<-isidii liohliii^' that the fut of
an e\tia eni;ine's haiiiij; liecii de-
spatched to a speeilidl station without
any precautidiis U-in;; t.ikeii to notify
the erew of a shifiini; en^iine in the
yard at that station jiistiliis » tiiidin^
that the eompaiiy is re-ponsibic foi- jn.
juries caused by the shifting euL'tiie

after its crew had jiiniped from il to es-

eaiH' a collision, \ani v. .Vcir York. O.
<t A', />', To. (ISttO) i>!t X. V. S. K. (i.'td.

S) X. V. Supp, l.-ij. .So, also, where an
extra freijjht train was ordered to run
froiii a station ahead of a passenj.'er

train then due by the time table, it Wii.s

held that the jury was warranted in in-
feiriii;; iie^'lif;en(-e from the eompany's
failure to provide a rule that, under
su( h eircuiiist,iiii( cs, the employees in
chari;e of the fdlhuvin;; train should lie

always luit Hied to moderate its speed
siillii-ieiitlv to avdid a collision. Chi-
(ii.-d. li. .( y. Jf. Co. V. J/e/.(i/(c»i (l,S7(i)

«4 111. 1011,

''A railroad eomjiany is under the
duty of scciiif,' that, at the la-t tele-

jiraph staliiin which extra trains pass
liefdie enterinjr iipim a sittion of the
mad upiiM which a Cdnstriution train
is at wiirk, they shall, cither by the
]irdiiiul;.Mli(in df appropriate rules, or
by spe(.ial orders i—ued as occasion may
re(piiie. receive a rotilhation that the
eon-trrction train is ahead of them,
and be cautioned to keep a sharp look-
out. Cln.u,!,,, II. ,( O. /,'. fo, V. iuuiljl

tlS87) 2U 111. App. llj.

li
' : t
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ninto royponsiliility is o-iicoriKil, it umiM seem to ]>o rtifiidy iiiiiiuit(^

riiil wliicli ]).)siti()ii is tnkcii in lli<iSf' jiiiixliotidii.-i in which tniin di

spiitchcrs nr(> <ici'in<'ii to he vici' i)rinci|iiils iis rc'j.irils tlio ciintvol ><(

ii';iiii.-»: iinil ihis dficiiinn is Ixlicvcd to Ih' niiivcr.xiilly ucctplcil in ihi

I'niifd tSiiitrs, at all ovcnt.'^. Si'<! (^Iiaptcr .w.vi.

As an oiiiploycr lias a rii;ht to foiidnci his linsiiioss on tlio assnnip-

licm that his ('in|il.i_vc(s will diM'liari;f a duty wiiirh ho inii)os<'s nii-in

thcin liy his rules, a railroad cutnipany op(>ratiii!r n sinjilc-track road
caiiiiot he held m aiiucni in I'ailinirtu pruninliiatc a rnlc that iho cri'W

ot a rcunlar li-ain shall hi' imtilKd of iho p.-iiii>n dt' an irrcgnlar

train, whii'o th( re is a rule in i'ovrv which rc<|nii'cs oMiplnvcos in

<-liai-u<' of inc;j:idMf twins to h<ri> them cut uf the way (d" rcirular

Irain-. ami h ihid<, niidcr any circnin>tanco, the (K'ciipation of ilic

main track hy irrirnlar trains within t<'n niinntcs uf the schcdnlc

iiicc ..f a nirnlar iriin.'" One ccnit lias even jr'nic to tho h'iii:-lli i.i

addiiciiif; tli<' doci I'iiic of asNiiiiiptiMU of ri>!;s as a ^-rcaind for rclicviiiu'

a railriiaii cciini any n',' \\{i- duly of noiif\ jnt;' the men on ono train i>(

till* niovemciiis of another irain wiiich had ahanihnied its schedule

time."

The adoption and pr<>mii1i;alion of rnh's ])orniitlin!: reirnhir train-
to he eoiivericd into extra trains rniinin^ wilhinit a schedule, and n

(jiiiriiii: trains of ilie latter chiss tn take a side track at. least live miii

ntes iM'fore the arri\al of any schedule train, at the last station \n

whii-h il. is safe fnp tlio oNira train to rim, e.xoiierales the coinpanv

from liahility I'er ihd death id' .-.n eriiiineer of a schediilo train frciiii a

collision iM'iwcfMi it. ninl .such extra train rnniiin<; ahead of it.s onli-

nary schednlo. owimr to the fad that the rule as to the side trackii.ii

has not Incn oksened by his ejiservants in (•liari;e of the latter train.''"

"r<rre Ilniitr <f /. R. Co. v. lirrirr
(IstMli 140 I ml. 202, 4.-> X. !•:. 9li.

' III Itiliiiii V. K'liisiis i'iln, 11. X. iC

<;. 11. r„. ilS'.i'il 112 Mil. Sii. IS I,, n.
A. si:, 20 S. \V. 4S0. it. w.ns hdil. witli-

iMit fiiin.li ;ii;.'iiiiH'Mt. tli.-it. il rnilriiMil

iiiiM)iiiiiy i~ nut i."iilly nf ni..'li;;cii<.|' in

oi.li.fitiir n train In run nlicinl of .iclioil-

nil' linii' witlioiit givini; tlic iniiiliiilor

of till' forwjnl tniin iiotiir tlii'icnf. |iii)-

viiliil lliin is not :in nnn-inil nnirsi'. ami
^IM'i'iaN arp Ut br i'\|)i'i-trii at all tinii"*.

Till' coriTiliH'ss of tlii< ili'i'i^iitn ajijii-ais

t'l III' nioip than ilimlilfiil. It virtually

lay.* (loan llio ilnrtrini' tliaf a railroad

<'oin|Kiny may, witliont. ("iilpaliilily. <'a<t

ii|iHn trainnirn I lie iliity of ^uinlini;
tlirni~i'lv{'., a^'ain-t. tlip appro.-uli of .^pp

cial liuiii^, aiiU Uiuic 19 jjital Uilliiuily

in rnncfilins lliis to lir fjooil railii-nl

praitiic, riic aicidrnt in illicit ion u i-

|iid\iinal<l.v ilnp to tlip fart tliat ii ^. .

lion of till- forwaril train wns 1. ft.

stjinliiif.' on a ^'railo wliilc sonic of tin'

cirs were ln'iii;/ switrlicd on to tlip -il

in;;, and. ouin^r to tin- n(';.'lii,'omi' oi ^i

liiakcnian in not sprnrin;! tlipin |iiii|"r

ly, ^ol iindir way. and riiiiiiiii;r doii
till' imlino caiiip into lollision witli tli.'

train wliirh wa« alicad of it.s pLiiHr
t.inip. 'I'lip ai-tiial di'ii^ion, tluii f.m',

may ln' ri'fcnpd to tlip iloiLrinp of nuii-

mon PiiiiiloyniPiit. and tliis sppins to lip

llip solo i;roiinil on wMili it pan In"

lj,i-i'd. .'n'p, liowpviT. tlip similar rul-

iii'.'s rcfirrrd to in 5§ 2ii!la. 21S.
" Fni.ixiiltr J T. II. If. Co. v. T,:'<m

(isiij) Uo iii.i. o'j, 41 N. K. ;uii, 4:
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\\||li roff.nl to ihooxU'Ut of the .!„lv to provi.l,. f„r tl,r prcvontio,.

nf .•olliMoMs in till" siuM-id ,.ni,.r!;...i..v .Mvatr,! l,v a miow sfor.n, it lin-
l»vn licl.l tlu.t ti.o fad, tliat a nil,. r,..|iiirinii tl.at. in fon-.^v uvatlin-
^vIi.^ a traiir cannot Ik- s..., at ilOO vanl>. tiu- tracknipn si.all susnond
'.nlinarv work iin.I |,atn.l tl.o tra.'k. a.-tin- as si-n.ilnir.n to warn
muns of (latifrrr. luul not 1.,.., ...Mom.!,.,! so a.s to niaL.- it applicaM,^
.iiirmu: tilt" (..Nisl,.n,o of nnnsnai snow storms, ,|,„.s not instifv an in-
iMvii.T l,v ti.<. jiirv of n.,dij;rn.-p l.y the foinpanv, ron-jorin-'it lial.lo
lyr injnrv rcsnitinf: from liic fact that a train ran past a si-nal sta-
ll ri and strnci< anotlior train wliidi was standinir jnst licv.Mid it

'»

218. —of employees engaged in track work— ((v.m par,, tlio a.soH
nf,..l u, note \-2 >o !) i>(»!». ,,»/<.)— S..v,.ral .lo,Msions rc-oirnizc tlic exis-
iciH'c of a duty on tiic part <>( a railuay company to pr/.vid,, l,v rules,
or griK.ral dir,.clions of soni.. kind, for llio saf.-ty of cuiploy.x.s who uro
N K. .r.2 Tlio roart s.ii.I: "r!,,. .,,0- .l..,ua,„lr,l tl.e parlimlar lUtriition of'I ;;... I...r.,„. „s n,.l m,ly .iU to tl„. tnaknu.,,,' ,.,.„.....,I...I a. f. n"w°lu.l ha II,.. a|,|«.ll.,Mt l,a,l „„ nil,, l.y -Tl,,. ,|.„.„i„,. i„ ,,„.i„„ lia ,,liu Zm
«..,. I., M. r.u, as to ,,n,t..,.t i,.^M,lar |,a.ti.ular n,l,.s. ,1,.. ,u-r.,^ n i r htniiii, from coIIimum. iiit it s. as wc wis imi , i,,.-, •.:., i . .i •

,""^,""""
''^ '" -••v-'y f;-"' <i.at tiu. r\;;;;;,.u''':;",:;j ;;;;;:!; :^;„^;f
>..„l;,r trains m,Kl,t ,.• .•o„v..rt..,l into ,„o„„t i„t..,..,| i„ , n.t.., Ii„l i,s .',.M,at.a„,,: l.at t,a.,.s of a„ i,.f,.rior ,.„,v fro,,, injarv ,!r .1,., T., ^ '

|

|l..- -li.MiKl ,.|..:,r 1„. ,,.ht of way for also in avoi,|i„J .1) lial.il W.|...,„s of s„i,..r,or class, l,y taki,,.' a si,l.. a^-.-s ,o ,.,„|,|ov.;., a„ ,,,'•„, ,V 1l,.,.k at l,.a.st l,v.. ,„„„„..s l:..fo,o tl,.. tl,.. olli.vrs \,( \Ur .„, „ ,,, ll ,
,

j t,

'

:'i,,>.,l of ai,y s.|„.,l„l,. t,ai„ at lli,. Ia-t. .svst,„, of si.rinis .,,„| ,'
I. f . i

-l.Mion to whi.-l, ii, was .saf.. for >,„•!, ,"...„,
, „ .1

,'

,,,
Hu. ,„a,|.

;;.(-;.•. rain to run: that No.
,;, wi.oi- .:^":::L'i:!^ixi,;:jrfr:n

l> l;i,lc..l to art in ai..<>,ilaii,(. wit , sa .1 |i„i„om.s i1„.,. r. ',. i i .

;.;"'p;,;:;:ii '^i„r>:;;^"..;;'" -'t t' '--"•' "'''^'' ^'u:;!:n;;i:;;;;:w;:r

\""

Hi,.

sl:„,n„ to wl„.,-.. tl,.. .-ollision o.:- .I„.y. in not |„.i„.,, „|,l,. to fo...„.,. ,,.,"""I. I ,„s ,t ai,|,..ais tl,at ol„.,li..n,,. lain ..o„lin,.,,„.i,,s: |, js tr, tl t Il„.-.i.| n,l,.- I,y .\.. n. wo„l,l hav,. t,a,.k,,,..„ ,.,,,,l,|l,av.. I,. ',, .1 ..v.! 1 f,o

\.'
"V,,/ r f // ;. /.

''"'''"^"';'"t:''<"l'"'"".n for that- p,,,-

oi paiamouiit iniportaiico. and suvtre snowstorm." *"

: 1

•i

!;' i

•i! A-
,1

.'I'

a i
M 1 1im

ĉli
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eiipiigcnl in repairing th.- tnick, or in .luin-; Hi^n<> nilicr kiii.l -f w.nl

vliidi «>.N|N,s<« tlinii to till ri>l; of iiijiiiy Iron, rullinK >U>,-k, willi lli-

liaiulling iif wliicli tlicv luivi- ndliinj; lo .l.p.'

r.nt. till' uilviintiip' "wlii'-li iIk' s(iVMnl.> rcccivt^ fn.in tli.- lyrcli.-Mtmi,

of sncli u duty is ^ivullv cMitMil.Ml l.v tli.' opcriiliuii of tli.- d.H-iriiM

'S.i.h ..n,pl..v.'.'. "Ih.uMIk. imlilir.l of ,.-M>;iir,| him. iiiwl «liile ,>,. (ornu..

:

„ rim..;... i.. tl"' running' U,nr of tn.ii.-. ll.wt .Inl.v at tl... l"';'.'-'' ";''«'.''"
i ,

IISTH, :l() Call. so.-,. In tl.r ali-.n.v (Isssi lis l,„l .,.!•. •-' N. I-., .t
, \

.,f .,„v .-..I.. ,v.,Mi.in« M.>ti.m,n.-n to ••'''»'^^•;'"'l^''^, ^ ^'f''-'"
''';''

;;,';

m.ar.r.iL'aiii"! in^iiular train-, or of t.. y,..su\v -miMv i ilr- f. r llir ....

anv .ar.. to notify ll.nn of th..a|.i.n.ul. tiol an.l oprraLoii of han.l .ar. fm

of's >,1. a t.a.n. inoof of x.hv .l.a.l, of a Mi-I,r.l to a l.n.lnr r,.|ia.rin^- (.'an;,- r..

H..tio,.n,an. «l.il'. .-'oi.i- will. II l.an.1 tl,.. i.urjM,-.. of tran.|.ort..t.,o.. to
,..

...r on « -IxM-ial or.l.r. tli.oo^'li iv ..olli plarr ulnrr ll....v arc to «ork._ \l.."

si.in willi a wild train, ir.alis a prim

fai.ic <M-i' of iirali'ii'nrc on the part of

111., i.inipanv. In tlif follow in'.' lasc tlic

Kinrt saiil:" "It |tln. .Iifciiilant cnn

jiaiivl was liiHinil to know llii- nalnr.. of

tln-'^'rvici- it li.iil ..nli'rcil liini to jH'r

form. tl». pi. Ml. will. I., it \\a- icpiii.'.! to

lie p..|f.)rni(.(l. .iimI. Willi llii- kiiowli.ljrc.

it hail no rii-ht to put him in ixril l.v
. : „

-.n.lin- out an inv-.il.ir train without Uli.'lh.r u ra.lw.iv pans ih ..

in -o.i». w.iv civin..' i...li.-.. that it' liMin nmt milti.m to pioviil,. a n.h- l..

ha.l U..n ..•nro.il. or l.v ... r..«iilaliii;.' thr p.i.po... of waniii.i; a Irarkni.ni .1

V. i:iislirii /.'. «('.. (I'.lilli s:i Minn. M'.

.-.4 I-. U. .\. 4HI, HI'. N. \V. 71!. A nil

pri'-irihin^' that a lla;; -hoiilil li«. -il I..

Ira.k ri'p.iiiri> to -rivr a- a sijitnl i

fiiMinni- lo -laiki'ii s|K.|.il or stM|. i-

-iilliiiriit for th.'ir prolv.lii.n on a til-

th.. /(.»./! V. ( hlnifnin I
IS'.lll) 4) \|.|

Div. t.-Jil. liii N. ^. Siij.p. 2Ji (isiisi :;.

App. Div. -t.'.ll. .'.I N. V. Siipp "

its -pi.cil ami manay.'mi.nl as to prrsi.'l

injury (o Iho^. ..nvapil in the -ervin

rriliiiri'il of thi'iii l.v tlif spcrial onlcr

lij till- or.l.r of till' api^'llanl. the >{»

cial iliity in wliirli tin- int. •-tali' wa- en

^aj. ' was injoiiiril upon him. anil liav

in« thus n.Miiri.il him to pirform tin

duly, it. hail' no ri;.'lit to -fml oM'r it-

roail tt train whiili Ihi' rmplo.M>.-. fU

gajn'il ns was tin. int.^lalc hoi no n a

son to rxiH'it woiihl mak.. ol.iiliiiui' li

the spciial orilcr iimi--iMll.\

llii. appioaili of trains, wiii.ri- hi

iiipiii..^ him to as-iinn> smli a po-iii..!!

Ihat hr niiinol.. wilhoiit inli'i i ii|iUii.-

III., work, -ir any .on-iih.rahh' ili-l.ui..

alonjr the Iraik, is a i|Ui.-tion f.pi tl..

jiirv. /..!/.. Sh„n- d M. S. II. r„, i

Miiil.hif ils!i:ii .-.(1 Ohio St. i:i.-.. :m N

K. 4ii:il K\ itlnic.. that a traikiii.iii « '-

iiin ovrr hy a tr.iin at a iilan- "ii.i.

llirri' was a iloiihlc ciirvi. ri'iiilrnii.. i'

impo-silih' to >i.(. an approaihiiii,' 'i
liriiii- ».' '.1 I I

p. riloiis. until it was ilo«|. at hanil; thai lli.i.

well. si'Vcril puhlii- iri."iii;.'s whi. i v.:

trains hail to t-ro-s in approailiiiiL' 1';.

plan-: that the nri;.'hlioi liooj

It may he triii' that tin. iiiL'^lil.- wa

bouinrti. know of tlii' ihin.ji'r from li.iil

lar trains, ruiiniiii.' a.ionliiiL.' I" liiii".
i

—
- r, . ,, ,. ,

tal.U-s or ruh-s. ami vit not h.. tru.- that llinkly s.tlh.l on.- within tli.- linm-

he was honml lo know thai a wild or a lity: t;al m, s.^mil of 1 le Iran.;

irri-.'nlar train woiihl !« run over the pro.i. h was f;iven hy lull or «..

road, and so run a- to hriii^' al.oiit a ..itla.r at the ,io--.ii|..^ or in ap,.r.. ..
-

colli-ion. The peril from th.. wild the ei.rve; and that the tiain «!

train he was mil hmind to ant i.ipate. .•au--ed the ni|iiry wa- eii..;a^.i.l iv

for the reason that. fr..m tl,.. a-ur.imi. hri-k raee «itli another train

impliedly conlaineil in the s|m.i ,1 order

ttssifininK a de-ifnmti'd duly to him. h..

had^ii ri(;lit »/> assume, in tli.. ah-.nii.

of oountervailinj.' facts, that, if he him

»el( e.\er(ised eaie and ilili.'eme, the

eompany «ould not send out a wild

train w'ithout exereisin;.' or.linaiy earc

an.' •';lit!eine 1.1 prevent iiijui;. t" hii"

win;, traveling in the ii-uai «ay to thwill,, iin^eiiii^ »ii •." I. --.• "... '
_

plaue where he was cilled by the duty < ihio St. „!5,l

allel mail, the p lee ni.iintaiiieil l.'i'

i

-I, tar a- appeaie.l. ill .striet inioi.! 'i'

the ruh-s of the <-oiiii,any,— i- -ii:!iii.i'

lo take to the jury the ipn-lioii "i
''

iom|,ally's ne^'li'.'i

\ ide r'.;;iil.iti.ii-

u.in.inj; per- .ns >.

(if the appro:i'!i of

iini'iiiuli.'i, ''. tt L.

ill failiiiL' t

till, piiri".-.-

;|ij at -111 i. I'^i

;. t'o. (i^'-i
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\i!,i.li flirt nils ill >,,inc jiiii-(li,ii.,tis, tliiii tlio fact of tlicir liuviiig

iir,i\c,| ;i fr, ii.Tiil Wii fiii II;;. r,r,,f i|icii- lijniii;; U'fii iii .s,,iiic dtlicr wuy
iiit.iiiiK .j tluii tliiv iiri' 111 U' i'.\|inM,| to cciisiiiiit iliiiiucr fn.m tlic ir-

ivuiilar ini.winciii,. ..T (iniii-. is siilliriciit N. I<t in ilrrcnsc .,f a.-<smiip-

limi of ri.xks as iT-|icris the ;;.-iifial i<litiM|i nf the work, or of r.in-

iiiiinlorv iic^lii:.inT as i(>|Mris iho servant's failiin- to p.vcni liin

i-.ii(lucl as ii |ini.lciir iii!iii w. uM liavc i|. nc in view of ihc; iM,,«il)|c |„.r.

ils lo wliicli llic rules have eaiiiil liis allenlioii.-

Ml lui" Ini'Ii Iii'IiI mil til Ih' iii','li;;inri' Co. ilS!i7) 'i.'i ('. ('. \ oj.T .'Vl l? S
(III iUr pail nf a lailio.nl . ,.iii|,.im.\ to .\|i|i. I.",;. 7)1 rr.l.' I)li:i.' hnuiii,,' |||,,t',.v'
wli.l Kill a Willi liaiii »illiiiiil |inviiiMs iili'nv as tn llir riili-s a.lii|ili.,r hv ntluT
uainiii;,' li. a jiaiiy of -iit iiiMiiiiii, « liiiv iniiiiMlili'. fi.r llir mihliirl i,|' ,.|i..i r->
il- rulr«. kii.nui til -ih h hiiti, pinviil,. in a|i|iiiiai liiii;; a iiiui. j, |,,ii|.ii"lv ia-
that llii' Iriiii \>r .liii;- llir «il,| (laiii, .Iii.ImI in an aitinn fur Ilir .(..atli'iif ,
>liall laiiv a lid -i-iial. Imt that if it station iiia<.|..|. « |,o «a, run ny.,-i on ii

i- iii.|.i."ililr for thi.-i- r liii;- tlir uiM i.rl.iin iiirir hIuti. |,r h nl «oikiMt .1,
train lo s,t that I hr train |.rr.r.liii.r Ion- tliat tip must iiii.siinial.lv have
i.nii.s mkJi -iy:nals thiv must run iiL h.in fiimiliar »ith tho I,. iii"«liiili
a ^.h.^^ iiilc of -|ic. J aroiin<l all iiini-. his ,.m|il,n,r< alhotr | ||i,.ir train- to
Sh'i.uiil V. /Jo.^/0.1 ,( I/. //. Co. (IS'.illi a|i|.io.iili iho iiirw. In lih,,,, y s7
l.-.s .Mass 174 :tJ N, 1:, .VH. Th.i... /•„„/. j/. ., j/. /.. ,.o. d.sss, ;i^ .\|inn'
IhlMMS, .1.. iiftrr .|Uotin- th,. nil,.- 117. II.", N. K. ,S(l;i. Hh,.,|. tl,i. jmnr
ni.Mli,' . '. ,,ioir..,h.,l tliiis: ••,Sio;i|,in,. «as traxilinif on a hanj ..ir «hi,-l,
at llii, |...int. It is |,|aiii thai thr ,1, IrmI lamr into lollision «itli a snow i.low it
aiit hail a ri-lit to -,.„,! trams .mr it- v\as h.1,1 llial hr as-iimnl I hr ri-k of
ira.k- at HJiatrMu- tim.s it -nv lit. aii.l iiijiirv rioin this cms,. Thi' nuiii
llir rul.s on thru- fair Ku.. noli,,, that ,ai,l: ••Th,. ,.vi,||.ni|. tiiiih-.l to -him
il mtriMliil to ,.\,.i,i-,. its ri^ht. Tli,. that a i|iiaiti'r or moiv of the triiiis
nil,- also }.'av,. not i,|. on tliiir la,i. that -nil out an. spnials or rvtia ih'
«liil.. th,- sif-nal oi.h'ii.il vMiiihl li,. a -|ialili,..l h iihoul not ji-,. ami llial s|„.||
«.iiniii- Hli.n It was -|.|.n. in soiHiia-is is thr niiif.inn piaitii,. of 1 h.. .Iifi-iil-
11" -u.h «;.rniii^' louM Ik. num. an, I ant; and tiiat iliii in..r tl„. month of I'Vli-
ll.,i,.f,,ii. thai all iKi-sous ii,t..|,.-t..,| niaiv. Iss4, to tho il.it.. of ih,. a,-ii,hnl
ii.ii-t 'ook out f,ii Ihi.iu-clM.s. ri,|. nio- -ml, train- invr thai -iilion of mi.
mint .man has nolin. thai a 'lain may i,,a,| ax,.|ai;,,l o: r m,.i.. ,.a,h ,l,v.
,,iii„. aloii;; a tia,k williout warniii- at an,l al-o tha' ll xi.r,.n, i f i|„. hn",)'.
aii.v hour, if 111- IS run <lo« n l.y sii,h a luss aial th,. iiiiMiari i, al.ilit v of i„,ti.
Irani »li.M lu. is trav..|in- on th,. iy:,fk l>iii- -..•ti,.i„„|.n in ailia.,,...' oAiii- v,

111' otia-r way. It IS ,m|„,s- for hi,,, |1„. n.tuiv of ti,|.ir «oik, ,.M,.„riin.'
Ill

1 .a|... tl„. imputation of ii.-li-,-,,, , .,v,.r mil,- ,r tiaik, an,l oflm nniou.
n.,i,,,v l.y sliojuii- that smi, Irai'is 1,0m ti.|..^r,ph stalions. ..l.vious|..- i,.n
;;"' ''","";'. ";• '''""' ""ir -»,• ,1,. t ,„.|,-.,ry to ili-,K.n... wuh m,-
M. -iri II |.,utli,.,iiior,.. th.. p!ai,i!iir I i,,., an,l t io,it l!,.. pr,..i.„t uuiforn,
i.iip.irs that .li,.y kii,.« Ih,. Ham «..s pia,li,-,. i„ , formilv uilli rulr 7(1
iiiMun- l.y Ins l,..tm,.iiiy that thry ili 1 .. , .. il,.,t no iiolh-,. «,„il,l 1,. ;,iv,.n of th<:
ii,;l l.,i„iv «!.,.» It was |.omi,i^, , m th,- pa-a^;.. of ,.,tia tiMms. Ami liii- fo-t'
''.,:' •"":'• <'<-.l'"l'li"iJ.' 11 Hil.' Ii.iiu il-rlf. ami III,, naliii,. of thi. iiaphn-
•>! "ul sr;;,,,, ,, „„,. noil— uily iL^li- „,|.„t. ,v,,iil,! nal,;r.illv sim-i-i t h. ' im-
""!,",'",.";; '''f'''"'^"."-" ' '"<'[<_«• C,/,v. p, rl:,u,|. of iNira , ,„ti„„ o,, t.hi- pari of

I ;V V ;
"^^
' •"• """' "''"'^' ""•••f"'-"- '•"'•" «- -vi.l.ni-.. for,,'•''"" " ""• •"'""' I'li'iiii,. :,|, ihi -Miralh,,, oi Ihi. iniv. ti.mlin- to

I 1- 1,1

'^Y'",
""" "-""";;l h »'..• I'liiw- that I ..as|.,| ha, I „olii,. of""

'".,-'' "'; '"'-'' "•''">
' ' '•'•• >"'^-'' "f "'< ..mpanv. ami that it

-|-ria...p.,| |,ad,,..vh.,l..,la,,y of Ih.. fi.n,lai,ls tlr-l r-pii-t fo ..har" t
,"" ":''• "I"'" I 'i.v t!i,. i-,il,.s. jury to II ir,,! thai, if Uii'V 'shoi.hiiiwuoa V. .\ca U,k, \. II. a il. li. li. liiid that Llif deceased knew of sulU us-
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III Sr..tl;iiiil, ,1 <Ii>liii<'li>.ii is Ijikrri In tworn .»tin'!i Wnrkinj; "ii

tlic iiiiiiii liiii- iiiul lliiiM- tiifjjip •! in Viir>l.H where iliere are miniernii-

KiiliniTP. A.x ri'tiiinis llie Imier ehi-j, it is liejil iliat u niilwiiy e.

m

li;lliy is lie;;li<;eii! ill not llUlkillJ.' rej;iliiit i'-ns fiileiiliiled U> m-i lire lli. ir

suteiv wlieii ii Ufuine:* iic«'4'ji.-:iry to niii an engine witii llur Kinler in

front, jKist tlu' |)la(i' wlieie iliey ail' at work."''

'I'lio refii.-al <if n rnihojil ciiiniMiiy t<i make a rr;riilafii>n rei]tiirli ,'

en,s;in<<•ls 111 trains a|i|iri)acliiiii: a iiiiarrv tj) vuiind their \vhi>il<- h.

tore r«;ii'liin!2 il. t"r the pnilei-i mn of w.irkinen at siieii (piarrN, i.^ ii.t

iinreaMMiaiile where aimthcr rule is estahlislie<l retiniiinj: the w..ik

moil tri fi'nv -iu'iials to ap] i"aeiiing lrain> wjien tiiere i- any n.i-.ii

for slowing: up or !itj)|ipiiitr ihi- trainn, and il does not apjM'ar tiial il,.-

ljro[!v)Sed rc'guhitioii would have alTortied protection fi) tlic Workin. t,.'

ujfp ami piartico of tlip r<im|>any. lii- iii.nl v.inl. |iiiiiili'<l out. Hint tin' . i-.

I'oiiM nut ri'ioviT." In Clii'ifiio <( \. w.i.h (li-liii;.'Mi-li.ilp|r fiimi llm-, m
\y. U. I'll. V. y»(>H(i/M/»! (1S74) 7."i 111. wliiili till' hIiti

I: •.niiic -tin h pi., .u

llKi, \vliri«> a swihliiiian wmh run mrr, lieu lia< Ihiu In I.I in Im- iii.;.'li^'iii, . hi

the cviili'iu'o Hlintti..! that u w.itili or rf;;.ir<l to ^liannirs liaviiij.' m .a-i..!! i,.

lookout U'us kept from tlip t'ii;,'ini'. Imt rio-.s tlic tr.irk. ('oiiipant tlii' i i-.--

noii(> from tlir nar cur, iinil, ai^i-oiilin;; cilnl in i '.ill'.i.i, unli:

to a «iH'iial vcrilut, tlic train had im it 'fiiiiim v. »'«/../.muoi l(. ("n (l^~i
the ii^iial niimU'r of liiin.U ami iioiii' of lli Sr. S04. ( ..-i. -ttli -crii'H. tils.

the piT.sonn in charge was j^iiilty of ui';;- " In Imiumis »'i/i/. H. H. il- 1/. I! c,
'v. II 'I III III mill {|S!i4i as Ark. .'IL'I. Jl s

\V. Tii.i. the ctniit Naiil: "Thi' nil.' ^11-

lif^-mi- in discliar;;!' of hit partii'iilar

duty. Till' ipic-tioii, tluTrfmr, wan prr-

wiiti'd. whcllii'T the iiTiiipanv wa* giiili V .'.•l.'l liv Hp|H'll|.<' n* a prii|»r

'111 i, iiinlcr no I'iiciiiii^tanci'-. p.

..iiv virtui' rxccpt in tax* of |m|...ii.

n.-. r iMi'iijfli to the ipiarry. an I lli..

'.ml of till' whiHlIf llicii'.'lo In ir it.

of ni'>»li(p'iiir in not proviiliii.' rilci

wlitrrliy a switrlitiian i>liould ''.l'vc :n.cn

ki'pt on tlio roar end of the train t'l it

proiliiri'il the injury. The eourt jiiid:

"W lialrver iiii;jlit lie the duly of the ami yl far eiioujjli awa> to li.n,' m. 'H'

lonipaiiy in thi.-i rr};aril, so far us the time to ),.)t nlf the ti-aik thin il.iv

piihlic are i-onreriii'd, where its trai k «oiild have after tlie train mini^ iii

(ro»>ea a piililio hi^rhway, we arc not view nti.l ..<ouiiil-i the whi«tle, as i- tin'

prepared to hold it is under any siirh rule in voffiie, or as was ilnni' in ili..

ohlipition to its own employees operat- pn-i'iit eiu'^'. It is itiipos^ililc i.i -.n

ini; trains on its own private frroumls. how f.ir or near. then, persons t'ln^i U-

They are presumed to ecmtract against to liear the wlii..lle in any ea-. , iiil

the hazards ineideiit to the s-erviee. and >lill more >o wliiii liny are" on ;i run

we do not understand it is the duty of iiiti;.' hund ear, in a ru^'^fi-d an. I !iil!.v

the eon.(iany to plaee one emidoyee on loiintry, wlnio the tiaii-iiii-.-i i "I

the lookout to warn others of approaeh- soimil is oli-( tinted and the «.iii!i.! ii

inj; dan^rer. and that it is necessary for self is lo>t in the more imiiieli ii. ii..i-.'

them to observe due care. It is their of the nmiiitii; lar. Soiiiiilin;,' i . ivl.i-

duty, without warninj;. to observe such tie at the ipiairy, or at any oth. r I'.'ini,

care. This is a part of their undertjik- hhuIiI. of louise. alVoril im pi.ii,. li..ii in

in;;, and any omission is at their peril." iht-oiis out of hearing', ami yet -n f.r

so. ai-o, in l.orinij v. h'niisiis Cilii. ft. fioin their ihstinat nui as lliatllnv imT

•s. .t .1/. K. Co. (IS<l.->) 12H Mo. :H!t. .tl l«' overtaken. The p..-itive evil c'.f tlip

S. \V. Ii, the supri'me court of Missouri iiile sU','p«ted is mut. app.ii.nl. f"r.

in liolilinfT that ne^jleit of duly liy a having taken the plais' of a hiii. r ril.'.

lailioail I'Oinpany toward a section Itin.l peihaps, it is nevertheless. ,if it .1 in

cannot In* pr*'dieal*'d of iUs failiiie to that case n-.|.iess. The soi;;:.--!. .i i iii.'.

have a hrakeman on the end of a ear therefore, wtnild only lie appli. I'l.' •"

pushed by a switch engine in tlie rail- bjieuial in.-lunces, and its uppli.iiion, li
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219. — of car repairers.— Tin- w..ik ><f r«'|iiiiriinr a mr wliilc it ii

i-tiiticliiij: ii|Hiii ji inick ir ii vanl uIkii. ^uiichin;; is in piouro-. i* um-
(il |»fllliiir .lilllt;. r, iiImI till rl- lia\c :ii\V;i\> lirhi IMiluiiV |.ji

nil's to u sirii'l iii-i-..iinl in n'fr.ii'l In the >iiii\ m|' |iii.t( iMJii'^t rnipl ait>

('ii};in;<'il in »\wU wmk, fu fur ii» iliiil nlijici ,iii lie !iii:iih< 'I liv |ii-..|i<m'

rc.nuiiitioiis. In fiid, us alnmlv imiilioiK -I ^S l'OT. unh ), <,iic ..f tii.'

vir\ ciirliiM iM-r.s. in wliidi lliiM-iniil-ivi r'-; ilnly in r-nni'il ! ^ull.l^v:l*

'ii^en>."*«'il, t',«tiil»li-lini iJii- (Im'trini- tli.it it i^ tin- <liilv •>( r:ii!u;iv cmiii

|>iiiiics to |>i'c>\ii|<« f.ir ilic |ir"it<i'tii>n ut' this rl;i.-i .if u,.rkii,( n l)v

piii|»-r ri'f.'iiliition.-'.' Tlii' {.I'lifriil prinrij.lc, tJiri'. h'r,-, is w.H si't

i!iil. tiiiit il is llio ilnty nf ji niilninil i-nnipiinv t.> rst.il.'li.j, rc-.il;iii..iis

iiil\ isinj; it,s .m>rvimt,s cnfiiipil in niuvin;; niis on n tnu-k i>{ liic wlifrc

alti'inpti'il to U' oxii'iiiliil Ik'vmiil tlit -c roiniilivo to run iivMiii«t tin- phu'e at
»|«( i.il iii-liiiK'1'4. mifiUt iiili'ifi'iv vvilli «liiili (lie |iliiliiliir \\m iit rtc.ik •riic
IIm' Mpplli Mtilitl of llHiri' -jillltalj- ;ri.|H.|lll I t Wliil: "I III. l;lli;;ii:iL.'i' "if IllU III

riilis. Wi- urc iiimlilf tii »n\ Unit llu' li^.Mliiiii i» liminl (iiiiiiyli In ;iiIimIi i.vi

ndi-iil i>( tl •iiii|inii,v (11 liiui" llu- :c;.i| .linir nf nil kiinN iiihri;iiii|..- of iii.^Hi

l.ilidii hiij;j»i-lril by the ii).|.. III-.' «in un ^r.-i ii the prt of llii- ilifiniirnt.
II' i-Mimlil... At ill) cvciiti. it «ii- iTiiH rthiili i. iilii'il friiiii raii-iii;,' nr pi'iiiiil
III 'iiliinit Ihf ipii-lii.n ti> llic jury." tiiiir lln' luiiiiiiiiliv.' In inn .Ih.mi npnn

' 111*. V. l.iiiiniiliirr ,f >. /,'. (•„. till' plin-.- ulicr,. the pliiiiilill vv.i^ ,it
ils.Vsi 2 llurM, & X. Ti'^*. 27 I„ .1. H.iik. ami tli.T.'l.v r.'ti.l.iJMK it iin-uf,.
i:\ili. N, S. -Jtn. 4 .liir. N. *<. ;n;i. TIi.t.- ami .iin-iia tlic injinv. Tliis hhiiM in
111.' Iriiil jiiilxi' askcil the jury, lir-t. clii.ti. lli.. lailiiri' in jnnvi.li' siidi ml.-,
iiliithir the il >!i-..'il Ma* (.niilty nl nr to ailopl siiili pr.T.iiillniiaiy rci.'iila

THLliirinii': mToinlly. lie saiil that im tinim a^ ».r<. ii.nkKiiI In r.-^iil.iti. <,r
r^iiluay ininpany by .M(jil,li,liii,^. ru\r^ ovirNiK- tho riinniii;; .if llic li.Tnitinlivfs
ii.nM jii-tify it.< -.Tvatils in not lakini_» npnn lln' tia.ks anil -witilio nf tli,.

dill' i:ii.. nf liiiiiian llfr; if t.lii'y ilrnM' yaiij a< wniilil iiinlir Uic pl.iii' ami cm
w.i^'iiiH into 11 ph whirr nu'ii hit.' at plnyini'iit. ica-nnalily safi'. Uliilc a
«iiik. it wa« tl' .Inly of tin' cniiip-iny -.iMinl a--iiin.s tlir ri-ks nrilinarilv in-
t.i sic that pin|MT rule, fur Ilir ^.\fr\\ riiirnt |i. his .niplnyiiii.|il. ami all nr 'ii

f Miih pi'iMin, .111-,. 1-1 ilili-h.il: aiiil ainl xi-ihlr li-ks. imlmliim' tlic n.'^jli

111' a~Liil tlic jury \\li.-lh,T tli.-rc wan riiii.' of a fill.nv s.'rvanl. u I hi' lia" a
iHL'iii'i'iKi': wln'lhcr th.' shnnt<>min. i i^'hl. |o piciiiric lliat lli.'' ni.i-ti'r Hill
|ii'ni!-ii!i,n. ami ilriviT iliil all that tli" i'm ni-c iliii' lar.' fn, hi, ..ifilv In pro

if the I'onipany r.ipiiii'il ; aiiJ viiliii;;. when mii'.-aiy. nil su.h' iiitiI

fill nil.'s fur till' i-niiiluct of iN Ini^in.',-,

ir iiiili prccaiitinnaiy inca-uic, a« will
ii.il. m'i'.ll(s,|y ixpii..- hini to ri-k, nnt
mii'--,irily ii'siilt.in^' finni hi-* I'lnplnv
iiiiiil. 'Ihii Ik ill!,' Ml. HI' linlil till' laii

.'uaL'i' of till' cniiiplaiiil Inoail inmi'.'h tn
.nvir 111.' iir:jliL'i'iir.' impul.'il to tlii- ih-

f.'iiilant. N.ir iln.-, ihi- unik anv liani
Shurl-l.iuF d v. .V. It. Co. ship. If il hail <h-iipil a nioK- Vpciilii-

1\ Or. I.'.O. 27 Pac. !».-.4. h ran.*.' statcnipiit ..f the ii.''.'liL'('iiic iniputcil to
iif ^11 'inn nn tlio groiiiiil of th.- failiir.- it. that cml coiiM liaM> Ncii atlaini'il liv
til |.i.iiiHiI;,'alp siiitalilf rules fm- th.' a im.linn tn iiinkr llio all.';.'atioii mnr'c
-.ihiy ,,f ,.i,r rf'pairprs was siilliiii nlly spiTilir; Imi, the ilcf.'i't. 's nnl filal to
-l.iliM where the complaint iinpiili'd to the siiirKJiiiiy of the eoii.plaiiu .ta stut-
the i|, finiliint careli'ssni'ss ainl ne-rli- inj; a guusg of action."
^r-.'ivi; in causinjj una periiiiUiiig u io-

iili-

Hhilher the ar.iil.'lil was .aii«<'il liy the
.iiMip.iny not K'*'"r.' prup'''' ilir.'.l iniH to
il'i ,ir\.ints? Th.' jury foiin.l that tlii'

:iiiiilelit was OHi'i,' In the ilefii I ive
mil's. :ini| that nn pirsni!, .ilh.r than the
ilefi'Milants. was ;.niilly nf ii.'ijlij;riiee. A
venliit eiitiii'il fnr the plaint ilV npnn
this liniliii',' was siisliiiiieil. In \\ ilil v.

ilslH ,
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nIxMitx «>f nil (iii|iliiM'<' III \\»vU ill llii' il;iiii;ir"it>i [«-ili..ii, iiml In I'l'

villi- ii"l<'i|iiitli' iiK.iii* i'( wMi iciiii; liiiii <i| ilir ii|>ii!'i ii'-!i I 'l.mp-r."

' tiili ni'iliiiiinl it II. .\ . // '" > "'" lli'n- Wiiki-.l or kIkiiiI.I it liinml- i

iisttiii ;h ii'x. i;."«7. i.'i < \\ I""*; -I. I'll I !«• iiiiikiiii 'I, .viiiiiii.

rri,m.,\ Uiluiiiil,.' . I. S ,1 II If i;, (I, ill \h,- r.H.r ..ii;ili..l \si.i,M I t

i|MI,"ii !MI \\ i. Jl.'i, iill \ V\ 'III; ,iihl 1,11 ji,i-l III)' |iili- ii( itmi ulpiii' ll.'\ 1

till' Olllfl I.1M-. 1 ill ll ill Mil IIMI, III Illl ll-.l 111 ll.lH II .tl.|l. (Ill |"'-1

nil iHliiiti li\ II nil ii'|iiiiiii fur iiijiirii'- tliiiMi;;li Hm' i|w«r-, iiml In' iil li'injili-
I

'

ii-iiltiii;.' Ii'iiiii III!' 1.11 iiiiili'r ii|iiii 111' iMiilinl till' iiiim mini «illi tin' i'lii

ini; -liiiik li\ .1 iii.ivlii.' Ii.iiii. il i- I'l lull. I'm .iiiiii' ii'.i-n.i. il ilnl iimi w.r,

iiir 111 iiuii-iiil Ilir pliiiitiir. «liiri' llir ii'iil II" r.ir Miii j'.i-t Ilir |iil.- i-f n

ilrdinl.iiil mliiiii- lli.il. ululi' i-.ir-. iiri' .iml killi'.l llif .!«'<i-.i-iil. nl.u «,i- \m.

Imiii;; ii|i.iiii.1 (in llii- w.i-i. mi Inirk'i iii)! iii»iil »• i>f lln- iti|i|iliil in- II

iitliiT l.liiin llif i('|iiiii liiiik". oiiliiiiir,\ liiiil no iiiimii- nf i:ii.iiiliiia .i',m ii-i -i. i

|ii mil. ri-. •lUr. iiiiJ lln' iii-toiii- mill a piiil. .i« il. uit- iiii|iii"ilili- fm Im i,.

ri'Kiil.ili""" "f I'll' ii'iii|iiiiiN. Ii'iuiii' -I'l' till' ii|i|irii.ii liin;; i". I'Uli il ' '

lll.ll -lli-ll I'l.lk -llDlllil lliil 111' iliilli' lA «i'rk :ll «ll|ill 111' "il- .Ml|l.i'..l \

(T|il hIiiIi' till' liir i- I'l'iii;; |ir..li rli-l In (u'linil Imii In !« nil In- li~ik.iiil,

wiiU'liiimi ir iilli.T -.illliilili' |.iiliitiiiii." Il"' ijiiiiii \M'H' I'l-nl ml llinr «ii

linil MO I'VJiliMln- I- i.llilril lll.ll illl.\ -lli II «llhl<i»«. Tlii. i.illli, -iliil; •Till' '|i •

|>rolii'lii>ii Mil* |>ri>\ii|ril. I.m l,l.i \ I'ln linii i» wlii'ljirr lln- « i« an an iln i .

f»|i;ii. I/. i( Si. /'. I,'. I'ii. I 1SS;|| .'I'l \\ i- Illr n-ull nf -min ln-lnl oi liMM
,

IJ". 4H .\lli. Ili'l". »"*;i. 17 V \\ . .STit. ilul\ nil llii' purl nf Ihi' ilffiinlaiit \

In /»iii<ii/ V. \i(i VmA. <>. a U. /' ''•> In.i.lr.l i-.ir \\a- .lii\.ii itiiniitfii llu .|.> i

(ISIITl |."ll \ V. .'iT!!, I.'i \. Iv IIIJS. nf a «nlk-lln|. lllliil with lill-\ null i' >

till- ••\iilinii' liiiili'l In 1-1 ilili-li llir fnl- mir nf lluiii wa- killiil Tlial lli. !.

lowing; f.nl-.: Tlir ilin' i.nl \m"> ill (•inliiil ' ^nrlsii.iii ill ailfiii|ilin.' !•

«ork H'|miiiM;r a iiippli.! nir in tin' rr imum. rar» in llii» iiiaiiiiir in tin- >
^

pair sliop. wliiili niiiipii'il llir wlinlf nf «rir i-iiya^'i-il ill a Vi-ry iLiiiu'i-inii- H

11 Imililinn .'ill firl «iili' .nul almiil •Jim iml n-klc-^. i >pi'i iiiirnl. ciiinnl u.U 1,

fiM't in liii^lti. Tliirc tnirk" |ia"ril ilciiiril. Tlic ilaiiiii-r nf lln' i-vikii. •

tliroii;;li llic -Imp lliiiniuli ilnni>. wliiili rnii-i-li-il in iiinNiii^' tjir- in -cnli a v.

wt-ri' ki'pl. iln-iil. anil thi-ir wrii- im l.lial tin mii imilil li-M i-\iilly hIiiiii.

wiinliiH' on tin- -i.lr hIhii- tin- Irmk- wIhii- lln-y wml I -Inp. If. iipmi t

rnti-rcd Ilic l.iiililin;.' fmiii llu- y.ir.l. iKia-inn in ipii-iimi. llir Inni. ,i|ih'!,

'riii'sc Irarks ran (iniii liir -Inp nut iiilo hh- -o iiii...-iin il lli.il llu- ar v

tlic yanl aiiil ».ii' < niiiii'i-li'il willi lln' ^lop at tiic pilr nf -irap inm. tin

niniii trark ami ntlii-r lrark« liv ri'a>iil wniil.l iint li.i\i- Imiii kill.-i l.ii

suitili's. 'I'll., linn, trark- wriv n-<-il if Ilii- fmiT appliril w.i- •iilVn ! '
<

for the p'lrpii-i' nf nmviii;; i ripplnl itir- uriiil it Ju fiit fiirl.lu-r, ami il inuii ii t

iinil iiialiri.il inln ami fr tl»- t-Imp In U' nnillnll.-.l liy tin' liraki'. Ilu' iIii.m

the niiiiii an. I -iili- trark-. 'riic i-.ir- In tl.r iiu-n in-i.li- lln- -Imp .wi- -.. . n

wi-ri' iimM-'l l>y Iirin:; kiiki-d m -liiiiiti-il mi- lli.it lln- maiiiu-r in «liirli ttii- |ii'

liy nii-aii.< nf tnrii' applir.l tn lliriii liy .-n nf tlir iliti'iiihiiil '- wink was i-arin I "i

({"inci rionii' ili-lamr fimii tin- -Imp. an. I iii.iy viiy will In- cti.irarli-i i/i-.l :i- r..k

ill lliat «ay piii|i<lli-.l li\ tlii' nminrtiluiM Ir— . \\r «ill a"iiiiii' llii-ii. »li;ii <
in

into or mar llu- -Imp ilmns ami imi iinl Ik' ipn-l iniiiil. Iliat lln- vni'-n.

trnlliil wliili- in nmlimi liy lln- liraki-. "in- ilnin;,' (he ilifrmlant*- «"il. m
On till' ilay lliat till' il .i-'cil «.i« killi- I ilaii;;iimi- .iml i klr-i niaiipu ' Hi'

Konii' nf ill!' nil II «!in uiiiki'il in tli" tlir-r wiiikiiiiii wi-rr lining' nnllnii; I' ii

yaril or almiit tlii- -Imp- wimt niowii;: ulial. airmiliiiL' 'n tlir li-l Ii-hiik i'!> '

tairs on llu- Iraik- mit-iili- lln. -Imp fur lial lni:i ilnii.;.' fm yiar-* licfnii'. If' •

tilt' |iiirpn-f nf inllirtin^ and nmviiif.' drl'iinlaiil |Hiiiiillrd il- iiiiplmii- !•

wrap irnn. Tlicrt' was ii pilr nf llii- rarry nn il- npir.it inns iipnii il,.-. inn.

iron ni-ar one of Uii' Iraiks. alimil 21) Ir.nk- niK-idi. tlir -Imp in sii. li i in.i'i

fct't from tin' simp donr. and tlii' iiii'ti nrr as In I'lnlaiiyi-r llu- livis i.f li... i. in

wanted to load it n|Hiii n car. Willi »idi'. hIio iniild iml pintnt llnin . K.

-

thi.s rnd in view ;';uv pi.uri! a isir a! it fiii'i-.l In .li-'-'i.tr;;!- to <!»- .!• .
i- !

irady Inadid with -M.MIMi pnnnds nf llir duty wliii-li tin- laiv inipn-' I "I '

Hcrap iron on nni' of tins,, traiks at a it nf fin ni-liiiiL' liini a n- i-mi.ill
.

-i-

point atioiit S(M/ fi'ct from tin' dnnrs and pl.i i' In dii his work, 'lln' drfiil"''
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>V wiliK' i'"'in
I

t,|,.u llic rule liiM lirrli .'I'luptcil lliilt lllP nwi'i In

f, iliiii; In -iirh a triii'U liin^t .ihviiv- ;lll<! till- pI'I'i Mlltlnll !<

I<r>l; lllillil V tllllic.V mliullillr 'li-l'li liiig t!ir li.liii'lil frr

ijlH'licy willl wliii'h Ciir rr|i:iir< r- Mir illjlUcd, llll'l t'li- t';ll'l tll.il lll«-i-

ciiiployof'H lire, II- wii- ii|.-ii\ i| \\i\ fiiilv ill the 'm-i' lii«f iii< i|, vu

iliciv lii'l]ilf'<H M> I'iir !i.s iiiiv prt riuii !• iiiirv iii<'ii>tii'i-. ilmi ilifx tiii;rlil

lilkl' til |inilri't l|iiMi-<>h rs Mil f'hi'i riiiil, it is |ii'ri':i]PS in \»' 11 Jil'i Mill

•hill tin- cniirli" IlilM' CMT I'j.ii' • 11 .1 tiilll ;lll.\ lllih:; ^ii'rll mI l|ii<4 or r-^UW

..iIht |irnu-ii(ii J'lir iili-uliiii iv lilickin/ iIh' ri'i'^r liMrk ^limilil luivc

I'Ct n c|i Cllll'tl l|ll<11ll;it<' fJi llllSolvc 11 lil ill' Mil ('iililliMllV If. II I U iliMI'iir ut

ii' i;li;iiiif«^ li I llif iM,-< - iiii|'M-r M Miiuli liiwcr -imihImiiI "t liMliil

in. !ll<> |I<'<"I'|>I<''1 ll'M'Irjl < i' III'J, ill. II <:l CnlMIIMIlV |l('l|..rill.-* ii- wliiilc

ilili , l)V isMiii :.' >iii!.ilii 'lini-l ii ii- Nil' iln' |plMi-iiiu "( daiip-r sii^nMU

ii> tiiiiii_) ilic nihil ' uiiil'iU'is tit i!i liifi liMi ilic ri'jiaii'rt uri' going

!iiu! thp power to ntntr-l ind rc_"i!i'c In Uir ilirii'lnn fn'ni wliirh n trnln

il4 liti-im'«». Tlw lii« III |ni-<'cl Hi .111 II I'. 111. I ip|.|ii..li. jiinl thill tniiiiMii'ti

tin- itulv nf inakiiii; m . nf'tji-iii-.,' *ii.'l. ^iiiitl. uii li-i i ' tiirtt' -t.intp-*, li n-k or
II imiiiiiIiIp riili'» llll'l ilaiiH.K luf 11111,1. • i 1.1 :i'.\ r. r whil- •iirh Mn;; i«

till' ijiiMiiiiiiciit iif till' .'Mill in It- «i\- -l' ly '. I't I: ,.',ii \. I liiriiiiii il \.

ill', ii^ ii. pii'Miit iir niiMr.l iii'.iii-l m- >i /.' < •. il"<''Ti I).' Miih. Ili'i. :i4 \.

jury li_\ iilli' >ii'r\ ml in iiii.illn'i. in < ' '
n mhi 'iil riiil«<il \>y failiin nf

fiir ii!t tliut wa4 rcii-xiiMlili' ami |>iiii'li ' 1 11 ul 1 1 i.|Mii'ir-i tii iiiiivi- rml

lul'li' It cotiIiI ii'ilaiiilv |iiil all in I '. <" iiil il tin' irlu'ii nf lai' laat

III till' piailiif >i( iniiptlliii;.' r.ili H|Bin ihm <ia liu irpiii liMiki. .Xdninai'V n(

•hi'M- t.iHck» liy a f.iin' lliat 1 milil iml inii- ili .
1 .1 il. n- inal.lir nf law). A ri';.'

i«.- lOiiliiilU'il. anil il (iiiilil prnvi'li- i<r ulaliuii \hiili li i- Ik'I'I. |iiiiiiii!iiiri-il vri

y

iiHivii,;; llifiii in hiimii' iill,.r ainl -il. r illi' niil is Mir f.illiu\ in;.' : ",\ li|iii> Hay
u ly. Ill iitlirr tiinU. il rniiM •li.iityi' liy il.iy iiinl liliii' liyliL liv iii);lit. placnl

'In- nirtlinil of iliiiiii; till' rtiirW Uy niak in llir ili iv< ' cinl m nil llir plalfnini or

mi; piiijirr iiilr- iiml ir'.'iil.il inn-. In llial -lip nf a lai at tlie I'liil nf a train, or
I ii'l riif jury cnulil liaif fniiml finm lai, •taii'liii^ on a main Iraik nr .liilin^.

'I..- fviiii'iiii' tlia't llu' prarliir nf kirk ilinnli-i tliat I'ar rrpaiimill ale ut «nrk
III:.' 'r -liiifilin;; vnr* tlpnii tlir-i' I ink.* iiii iirin' illi. Tin' rir nr t.iaiii tliiis pro
ill I <• 'lill'ilinn of till' l|ii"l-< nf tin- Ir. Iii li .1 llm-l llnl lir niilpjcil or niilVCl!

pur -imp wa.t kniiH !i to tlic ilifiinl. it. iiiilil llif Muc -i^iiial is ii'innvi'il Iiy tile

II"' liiiii'.'ir to 1h' ipi'ii'lii-iiili'il fi"m ir;iaiiiiirii," Mn I \. Ihlmiorf i //.

i-ii. Il .1 prarli'c «.is Ml nl.viniis thai, tin- <ii,m/ ('/), (l>isili lii:i \. V. :,H\. 57 Am
ilrii >i.|:iiit. in the prn|M'r ili«rliiiii.'i' of l!ip TT.'I. !• .N. K. .I;!."!. Tliiri' llu- only
till' '.''Mils whii'li it nwi'il In its I'liiplny iiili' wliiili liail lni'ii iiunli' iM'.triii); upon
««. U.I- Im'iiiiiI t.11 v'lMi'l iiL'iiiiist il liy llir 'IT "as a.s fnljnw*: ".\ ri'il llai;

piii|.ir rill' • anil ii '.'tiliit inn-, -n fir as liy .l:i\ ainl r nil liiili'in liy niylit. or
itial was rcasiinalilt' ami praci ii ii'ili'." any -i^'iial vinlinlly ).'ivrn. arc siffiinls

• 'iiii]i.iri' al-n lln' la-i- 'jii i| in 5 :iiMi, nf ilai!;,'ir. nii pin i'i\ iip..' wliiih tlif

liiilr 1. <i'i/c. ti'iii iMiisI 1n' liiiiii'.'jit 111 a full sinp «s
'Sii'.s(, l.iniiH, A. i(- T. II. I'n. V. Tiij)- -III. II a- pn--ili|i'. aiil imt. prnri't'il until

''" I |x!il 1 .-It Aik. -.'Sll. II I,. I!. .\. il 'MM Im- iIiiM.- Hith -afitv " The oniirt.
TTI l."i S \\, H:tl. Ill S. \\ .

2iii!. ill iipliiil'liiiy the plaint ilF's onnlontion
\ laili'iail iniiipaii\ i- iml riipiiii''! iliat ii wa-. iinilir llii' '•ii'iitnstjiiti'cs. n

t" lini' a n.itcliiiian nr Imiiipirs In pi'i iiiir-tinn fir tlic jui'v tn ilcti'rniim'
!••' :i;i.iir tr.\(k-i aIi.ii' ..iir nf il.. •.viiiiiur ti,i- .iifi'ii.iant. "-luiiilil not tia..-
rii'i's pn. Mill's tliat rar iiisp'rinrs ami ni'mimliralt'il siuh a riilr as tlio fnriner
f'piiin'i'ii, U'fnri' ilivy ','11 uiiili'v nr lir niir alinvf sot nut, nr nni- siilwtanlially
t"nii earn, Kliall display a red signal r'Hiivalcnt to it, said: "This rule
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If it is piiicti'-ililc for II riiilrdiiil coiiiiniiiv to prc-i-rilH' a (HTt.iiii

ili^l!iin-c almij; wliidi cars to Ix' r('|iaiicil must Ix' in<i\c<l on a ri'piiir

I rack, ill (inlir In |ir<\ciil aiiv <iaii:rcr "I' liicir Ik iiig struck liy iimvli]-.'

liicniiiiil ivi .< nr cars mi lla- ailjaccnt irac!^^, tlic (jiicstidii .slimilil Ijc i;!,

iiiitlcii III ilic jiirv wlictiicr or iint the ccimiiaiiv was iict;liirciit in I'm!

iiiLT l<i priiviilc rcasdiialilc rcirnlaiiuns on tin- suipjccl.*

220. — of employees working in yards.— ( .\s to trackmen workin-

ill \aiiis, s«'('
Ji
-Is, notes 1 and ;i, niilr.) Where iin injiirv is can-^ i

liv cars rniiiiiii!; tliroiiiili an ojx'n switcli on t,o a si'dini^ and coniiiij

iiilii (MJIisioii willi dtlier cars stamlin^ tliere. evidence tliat, a rnle imi

Ueii iii'iiiiinlt;;itcd ri'i|niiinj: cundiiclors to look after liie switclcs n-cl

l)v tlicir <'ni;iiics shows tiiat tlie ciinipanv liad adeipiatelv |i<'rfdiiiii I

its diitv in re"aril to llir ci|i(iiiii:r and closiii"- of tlie swilvlie.s.'

^iTins. fiiiiii its p!iia*r(>tni;y, to ii.ni* .-h<niM Itavc jiuwrr to ii'iiinvr thr iVi.'

linii iii;iiiily. if lint r\ilii-i\r!v. iiilniit- fnuii iii- ill u ir|i:iir Inuk. Tlii- ; iim:

I'll fur till' friiMTiiiiiriit c'f iiiuviifr Iimjim. nili- u i- n" oiiiiih'IhIi'iI in niilnvui n m
liml «ils not M'lV writ :li|:;plr.| I'cir I'lr II: Is )il hli In ,| lit'.'ll' 'lie oci'lirii'l]'i nI

lirutci'lliiii of ini'li liiiiirr >l:il ii>ii:iry Ilic iHiiilint in i|iii'-.|iiiii. It ix iilni<Mi.

raiM. n|i(>ii siilr tKick-;. rnL;:i'jril in luak 1 1 ^a -ih li, iir ,\ -iiiiilar, ii'[jrn|,,i i,,],

II';; H'|iaii-. I'lirii' \\a- no nili' jniliili rthii'li sliniilij plaii" the iliily aii'l rr

iliii;; llii- Kiiiov.il of I In- ~i;.'iial. aril llir -[loivjliiljiy ol irirovinp tin- Itau' n; i:i

*^i;.'nal \va^ not intiviilr<l r\rlii..i\rly ft»r prisons o.lirially ili'-iirnattMl. wa-^ t--fn

till' piotiilicin of r.ni li iiiiMi: nor ilii it lial to tin- lar n pairrrs' pioh . i|.in

^'ive iioliti' that liiinian life w.i- in il

m

Ilic niti' that (licy •lioiilil put up ,i n I

•ifi." I III t.hi' -ri-on.l appial i Is'.ll ; lis lla^' wItii lliry i-oiiiiiiriin'd woil;, hum
N. V. (iiij. lis N. K. (iiiili, till' ronit <oiii| imiMl liy a nilr prolilKil iiiL' t'l"

a;.'iiiM I:. Ill llial it "uas for llir jury to liraUi imr or otlii-r finptoyri"* frnm i ik-

ililrniiinr wlnl.lii'r tin- rnlr . . in;.; il iloun \\ jini llicy ili'^iri'd in ir

I
ill cviili'iiirl proviilril liolli for I lie lull iiiovc curs fiiiiii tlic cripplclr.n I,, iiii

liii^' lip of tlic ilaii'.'ir >i;.'iial ami its ic- Ic-i* liy the loiiMiit or ilircclion ni t;,-

iiioval, soil.* to prnliit tin icp.iiriiii'ii as ripaiinaii cii^'a'jril in rcpaiiliij t!i'

far as rcie^onalily niiiM In ilonc a^'ain-l cai^. woiilil li,i\c llic rcpainiicii c\; I

Ilic liazanl of the nc^'li'cmc of coiiii to the it iii'mt of Ilic nii>lakc or mi'li

ploycc-." 'Ilic following rniiaiks of tin- trcini' of Ihr hr ;kfiiicft. If il »,i- |. ft

court, arc worth ipiolin^': '"l)oiiiiilly. for the liiakcincii to (Ictcriijiiii' fir

on the lirst. trial, tc^tilicd iiiti-taiitially llicin-ilvcs v. inllicr there were iiuii I'li

llial l.he only rule lie Inanl of wa- rule po.'iil "ii rep.iiiinir the ears, ninl uliilli

ti;i. aiiit what the rcpairiiicii tohl liim, n Ilic llau' ini'.'lil lie -.ifcly reiiiiivel it

ii:-..' 'I'lial they wmkeil under the pro iml. aiiil to act. upon their jnilii'i I'l' i"

le.-lion of a reil IIhl'. tl ii cviileiil tiril renin iiiu' it, the i'iaiiii'< of ai eili'i'

if lllii w.is the e\leiit. of I he re;,'lll.l l.ii ml Wollhl lie ;;reil.ly imie l~ell," III /'i '

on the siilijeet. the repainiien had ii v. Sniilhiiii I'. Co. IISIHH :!i| I i lii.

ver,\' inailei|ii,'ile pioli il imi If the rid '-'M' .'iS I'ae. .'t-Jll, the (iillieieiiey id •'!•''

fl.ii; was p'li lip and iiiainlaini-d w her- M-.-iials w.is at-o iiitjilied in the .j. itri.i!

ever the rcpainnen were al. work, and si;.|,.ri!eiil Ihal a laihx i\ i.mmi'iii;. i-

tlio iiieaiiiny of the siLMial w.i- kiioun I.Miiid to make and piuiiiiilvaii i
>»'

liy the sw il.i liiiien. a> it pioKald\ w.i*. iiipiiriiii; I lie plaeiii;; ol ilaii^n !lij-'i

l.he rep.liniiell w.illld tie prnleilil. e\- e.ir- when lepailels ale nil. Ill !''
'

ii'pl .1- a!,'ain-l the reekle-- or liiedl,'.- and fi>rliii|iliiiu' any iniipliiiL' 1" 'e '

riinilltet of I iic sw ilehtiien. |ti|l il wa^i hv a loiolimi ii e will'.' Ihe,\ .III- -! I
'

e^-eiilial to the ( tlii-ii-in-y nf the rule "il'i-iI.

that il -liiMild ili-^i'.'ii.ilc I'lie |i,i-iiii- .-in- fi, ,.;.-/,,,, v. 'i. m .- ,f /' /.' '

Ihori/.rd to reimnc the ilai_'. Il w.i^ I I -'i.'i
: lev. (iv. \pp.i '•"' ^- \^

sliown that this was done liy the riili-i seianl ajipial i
1 -I'.iT I l.'i le\. ' o .\: ;-

of the New Vmk d-nlial Itailmad ^1p:I, lil .>-;. \\..'ilil.

wliieli provide Ih.il llie ii |i.iiriiii'M almie ' In /M/iv v. SI'ili it I'hihii /.'",'
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A railroiul (•nm|)!iiiy is iirnlcr iIk- duty of prcs«M-iI.lng (lofinitc rules
for iIk! niiikiiij; df living swiirlics.-

Tl'i- tloclriiic criilHMiicd in i),,. Ijn-i^cr p:irl c.f the ;iiilli..ritios is that
ill tJl«' tlbscllrr .,r iuiy JiuHtiv.. t< Mi v -.in- t,.. .<i|,,\v tilc iVil.Mljiiily

or nscfuinci-s ol" anv (•,„!. ..f nil.s wliirl, iuJmIii jv franicl for t.lio piir-
jio-cof \varniiiir<.nii.|o_vi<sof ilii.approa.-liul'.lcla.'JKMJfars in railway
vi.nis, a jury i- noi warrant. ,! in limiiny tlial liiu failiiro to proimii-
j;ali' .siicii a s\si( ni was (Milpaiilc.''

!'-""::" ''•'""• '";'!•:* ' ^••''- '"'• '"**• ^" "- "•'"•'• •«'"•'"(-* aro rnnr<.rno,l

l.ulr 1.12. if f.Mlhhllly .Nr.llt,.,! I,v tlM> illHi „iil. ,.f ih,. ,.,,is li.il.l.. to Ih. i.,ll,.,|.•inliHtor «:,s ;„„|,1.. I., ,„.,m.|,. In |1„.,.. .-a-rs of nukin-' .i llvi,,,;
,i^..,ir,>t sii.li nil iirn.l.nt a- .iiiiM-1 t.li.. >«il,.|i. ami ..f slMiiiliiii;. or ki.kiii:' o?
"•"'' "' ''•;''. '\ 'I'll"-'.! Ill .uM- .ai,. it is f..:,,il,l.. ;i,„r|M.,f..,ilv prVr
.ln,l,„s of Iniiiis It"' ;li".v of |„„kiM- h, lun.. ,o„„. ml,. ;i,„l nn.l.iti'ns' to
iift.r til., sail. luM. All Ihiit .-oiiM Im. v^„„ ,,..,-miis lial.!,. u, U- in|iii..l"
ic.|uir.il fioiii the <TOiii>:iiiy hjs l|,„t ' As it is iiiUi Iv iiii|.o-,i|,l,. f,,i i

|- lil-
1i... nil.. sl...,.l,l HI,,,,,-.. ,i,„„i s.„„.. of lon.l ,,mi|uiiy lo'niox,. its li.iiii- „|,..„
Ih,. ,iM|ilou.,M tlip .liity ol -.iiiii.' th.il IhIi,- ih.nl.. ii|> .,r hIi,.ii l.-ii,., |„-,,| ,.„
II... .«it,l,.s «,.,,.,. I, I. Tlu.t is nil lip. ;,..,,„,lii,u' 1.. .1 liiM..t;.l.l,.."ll,..r,. is
'" "", ";""" !';'"."""'"1'', ("> If >'" n.-hi:.!,... in ,i„t. ,„..-.., ,l„„. ,„..„1,,-

II... nil.. I.a.l |,r.,M,l.., , m tl„. f,„m ~,i- tioiis f,„- tl„. ii,„iiM;;..MM.|it of iK.ins ..ti
^'.-t,.| l.y III.. i-...|.oii,l,.,it s „„in-.l. ili.it -ml;...I in an. I iiLoiit tl„. fni-l.t i.n.l .n-
II... IK.I-.I1I who o|,.n..a til., suil.l! ^'IM.. lion-,.s ,1,1.1 .l.p.,ls. //„W.„i V \.,„
.^Ih.iiKI .1..-.. It it woiil.l. in lliat f,,iin. 1,,,/, r. d //. /,•, /.-. ,•„. ,ks7;i, ,i.-,'i!;,,|.
Imv.. ...iislitiit...! no -i..at..r s..f,.::i,.,i,l I J'l, ADli ni.'.l (ISTJ) .->ii V V liiw .S..i
ii^MMi-l .l:iiiy..r llun III., ml., in l..iv.. als.. l/./yi.s„», 7. ,f ,S'

/' /,' („ v ' r„r
II... .Inly «..iil,l liav.. i..,l.,| on an iii.li. nilh.is

( IMI,;) ;,(; Kan ;)0!t '^'I'l',,.
M.l.i.l M.st as II,.. p,.-..Ml r.il.. iinp.,-..s -:i,i: ,„,,.,„„„ ,., V. « y,„k; V. // .f

'//"

ll.a.i.l It .....il.l liav.. U-..n n..^;!.., l,.,l an.l A". f„. (IlKii) ns App. Div tJIMl il'l \
..i...lt.,l »:'lli as nni.l, .•._.-.• as it was \ . Snpp. 7;t ; ll,.,l v. V, « y,.rl: r. .( u'.
II../I. .l.-.l in III.. inMan... iKf,,,,. „s. Tli.. /.-. /.'. (•„. (|S77, 7(1 N V. 171- /,„,';
I|...Mi„al.. ..an-., of II,.. ,,.•. i.l..„t was not v. .\,„ »„,/,. /,. /;. .(. ,,-. /.-.

,-„.' (jsiM)
.In.. I., tl„. f.iilni,. of til,. ,l,.f,.,i,lanl to lil Hun. II. I.'. N. V s,ipp :is| ,„.„!;
m.k.. a ,„.,,,... n,l.. Ina to II,.. n...|...t pn... all..v..,l I,..,... «as 11. ,t tl„. .I..f..n, .

'" " ''"'.^ ""I '', "S •'" 'l.'f.n.lant ant (,.,1 to „,ak.. an.l p,..„„i|..at.. .

;::;;:

••;;•";-' .^-— '••;-,,
"'.i^

""' •• "- "-•'. ii.ai an .'ii-ii... :i„;

V ' "I. »«'. I--' \i". l!.p. liJi;. ...It >;i>i„-a si.,r„. -.n.iin ,ti..,. t,>
All au.,„,..,.t that 11,.. .l,.f..n,lai.. n-.-li- ,h.. ..|i,pl„,,. ,|,,„ ,,,)„,: ".-V , J
. I.I

> .,,,,..1,.. t., pi.n,.l.. nih.s, s,,.|,als, ahi.-h ».„,l,l r..,,,iin. no ,i,..v..n:..|,t f

;>;... -I.nnt.n, .„ k .kin,. ..ais. M.,...s a in ,..,,„,„.,. n. a si,„al f.,„„ ..n; .'h. V,,

'

o,,,..,,,aHH,n /;..,,,., V Nr ,.,,,,, „h..n I,.. „,i.ht I.,- in a po-i,
'

wl,..|':

,,l 1 .1 > ,.

"""'I'" 'I'f''"!^"" '•'»'- ;;ni.-..r,- is n.,.:,i,l,.,| as l«.inL' sii.h an...II ll..,l I!,., loinin- .,f I ais for i,n,..a-oMal,!.. in.p..,lin„.nt to ll„. p,o,n ,"

I'.i
1. ...,,.1 (o ,„v..U,. any ,- 'laoi.li- s. \\ . In;,;!. ^7 .«^. U ;i'7 \ nilro.T.I

::;„;'::;, ";'i
;/"•

•
•• .;-i^ :^\'- - -- is n... i,..,oi;i.

-^ .-1':':;:;'

.,,,;-, I""l"-M,„„. II I, t, f i,s ..ar ivpaiivi-s wl,..,i j;, i„„ ,„M, a .•..nip..v l,„si„..ss r..,pi,,i„. or f ,,,..i, ,,,,.' f „„,u i.r.novin,.
,,',;''' ' ''I'lJ-''""- 'I I I..,,- .ais in ii, fn„:..lit var.ls. to havo iin,m

V„|'7'm. ^t^^r' "' '"'"' "" "'^'' ^"- '^ "^'"^ - '-" to liaiLiru;

,1

i. [ji

I
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r.iit in oiiooiiso it li;is liixii ImIiI (1".uii wiiln'iit (|iiiililiciili'iii tlisit, it. h

llii' iliilv i<{ a railwiiv cmhii :m,v in I'l-iiiiic riiliN rm- llic iiiir|i.isi' of r<'f;u

iatiiia llif iiii>v»iii('nls <>( trains in its vanls wiuii <'in|)lnvc<'8 arc < ii

uaacil III <'Mii|iliii :
cars .* rnil('r<'itlicr liiiorv it must. <'vi(lciitly be

warraiiialiic l.« in'cilicatc inrliiicncc ..f tlic I'aiiiin- 1<> frame siii-ii nil.-.

\vlirr<- tlic iiijiirv was caiiscil \>\ a car wiiicli, ti» tiic iilaiiilitT's kiinwl-

<'(ii:c, was til rctuiii t>p tlic place wlicrc iii' was wnrlsini; U-fnrc a ccrlniii

(iiitv lia<l Im'cii fiillv |icrfonncii, ami it is manifest, that lie miiid liav

avoiiled ijie (ianuer simpiv liv u-iiig liis eves.*

or to rci|iiirc n 111:111 1<« ini-ccili' <;i<'li I'.ir .(1 lli.it si riili- of Ilii" ti'iior wliii li I

111 aiitiiiiiiiri' il-i a|i|noiii li. I'mur v. Utii |iiiiiiMil;.Mtf(l for llif |iiolcilicii. f

.\(/r )oi/, r. ,( //. A". U. I'd. iISMIU 70 rjir ri'|Kiiitrs .-iliimlil Imw Utii r\liii :.

iliiii. .17. -M N. V. .»<ii|iii. IIIMI. Till'

court siiiil: "tJirut. cair iiml |iri'inii

tion nn- rn|iiin'il on tlii' jiail of rail

mail (•oMijiaiiif* wliiii tiny arc nio\in

-o as III coM'i' I 111' rail' Mii'lilioiD'ii in \'>i-

ti'\l, «ai Irjrilril. 111!' lolirl >ili

"Till' ipii'sl ion liiM' ii Hlii'tlicr, li> '•

c\irri~i' of sill li |iriiili'ii('i' ami forr-i- t.

cai-i ill |il.iri-i whirr tlii' j.'iiiii ill |iiililir llicv roiilil liavc a.lo|iti'il any ollir
|
n

lia\i' a rij,'lit to pa--, to in iiia'i- lanlioMs ii;.Min-t injury lo tlic i'in|.:

HIT aiiniiiiiiii' tlirir a|i|iroaili : liiit a ilif ccs than sinh a» llicy ili'l. or mI

fi'ii'iit rule iilitaiiw in llic coinpaiiii'*

vanl-. where rii-> arc Uiic.' ili-lrilmtcil

llii'ii' wci. -'.ill otiii'is that Hoiilil i.'

• 1-1 lhciiisclM'> Ut iiicii of oriliii.iiN 111

iiiiil Iraiiirt iiiiulc up. 'I'Ih' ciiiployci's tilli;.'iiin' anil \ ij^ilain-c. They li.nl .1

aliout siiili yaril iinilcisl.in.l the siiiia- lioly of riilc- cnihracin^' every ca-c tli n

tion: tliev know the luaiiiier of iloini; «a- Mippo-eil to need ie;riilatioii. 1 1 ;.

(he hiiiini-- therein, thai e.iri fmpieiit- of llioe rules proviileil thai when a l"..i

ly pa-s aloii;; without iioiiiT of their motive was iiicviii;: haekwaril, iN -i.-

nppniaih. ami they n-siiiiie the li-ks in- iials imi-t lie ili-playeil upon the 1 |'

liilent to tlip iMi-iiie— as thus eon- crs. It was niaile the iliity of the v ni

(luileil. Whether the foreman left tlio iiia-ter to see that cars veie liroii;.'lil t i

work when it wius conipleteil. or 11 few (.'ether with as sli;,'ht a jar as po-iH,.

minutes hefori'. is mil important. It ami coiipleil uilli coupliii'.,' sl.iik- I In

was eoiiipleleil whip Crowe left, ami he cii'jineers weie leipiiieil to i|s<' Ih. iit

linilerstooil tlio situation. The men liio-l care in jiti-liin;; ears into luin

were pro|H'rly proleilcl while the work out-, mi as to avoiil injiirin-; tluih "i

was proiires-'iiij; hv the (wo li;;hli'il laii- oilier piopeily. Ilrakeiuen weiv r.'

terns lieietofoiv nieiilioneil. It is sii;; ipiiieil to e\.ii i-e ^Meat eare in eou|.'iii.'

fre-teil (hilt the work was not .iimpledil ears, 'aial as. for various eau-i-. n 1-

iiiilil the men hail arrived at tlic tool daii^Trous to evpo-c the hand-, .in:-

liou-e wiUi their tools, and that until or per-oii iKlueeii the same.' (Iie.\ «' i'

then t.liev were entitled to some special reipiired. liefoie coupling', to ev.iiiiii.-

prolMlio'n to wliieh they niifrht not he Hie situation ><i a- (o ait prul. 'il!,v

c11titl.1l piThaps when I'li^iaciil in other The ileie,i-ed made t!ie iimpliiiLr •
I '"'

business ahout the yard. .No reason is (lioii;;h he wa- not. nipiind to i- '

»ii^';.'esled for such a rule, and Hon liut could have waited for the .•..111

rurs to us. They were cntithil when and had the as-i-taiiec of some 1
i-

};oi!iL' to the tool iiouse to the same l>ro. cowoikers to help him. He roiil i ln'

(iilion and eare on (he pall of (he com- (iseil a lamp, hut did not. (.hiiii;;h !:. li.i

;

paiiy to wliirh (hey were entitled when a fill! supply. Tlieie were 1. i;|lni.'

ino\iii!I alout the yard iierfoi iiiinj,' sticks in the ealioo-e for (he ii-c . 1

!'

tli.ir ordinarv dailv hii-iiie-s." In /(<r- d ceased, which, when used, had I'lif

ri- 11 v. \.ii" Yoii. I. H. .( ir. It I'll. feet, as (lie court ln'hnv said, of !
ii::'li

(IStlJi i;(l N'. \. .'iS.', no \. K. Tu. it enini.' (he arms."

was held that a lompaiiv was not lioiind ''hilf. r. .( .s'. /'. /?. Co. v. /'"i''

to formul.ite 11 rule wlihli would re (ls'.'."i) 11 Tex. Civ. App. tit, :!-' S. U

ipiiio a red li;;ht !.v niylil and a red .'il.

\\.\<' liv dav to Ih' exh'ihite I from tl nd lh.,iHlu» .{ T. ('. It Co. v ,'«^' •.
'"ir

of a" ear' which wa- hciiii.' eoiiplcl. ,s/, 1 ilsiUl (i Te.x. Civ. App. .V.
,
JH S

'I'here (he conU'ndon of jdainliir's wini- W. 'J."!:!, (142,
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In ciiscs of tlils t_\ |io. tlir >< rviiiit's aiiimciiiiion i,f ilio risks is alsD

Miiiiciiiiics a iiiiiivriiil ('Iciiicnl.''

221. Automatic and unauthorized movements of cars.— A railwnv
coiiiiumy iiiMV l)c f..iiii(l iH'i;lii;vnt if it fiiiis \<< \<\<>\\i\r nil,.- (,,v tlic

]Mir|nis(! (if ciisiiriiiLr lliat rnlliiiM stock wliii-h is lilt siainliiii.' on anv
jiortion of it.s tracks sliall not lie niivnl to liic injiirv of its cniiilovci^,

wiiftlioi In- tlio action of |iiiysicai forc<'s, or liv tin- intcrfiTcMcc of nn-

aiitliorixcii |H'rsons.' So. also, iici;lii;cncc niav Im' infcrnii wlicrc no
rnlis iiavo Iwcn pi-oiMuli^ai* il for tin- ]inr|>.^>c i>f warninir <mm]iIi.\ccs

ciiiiii'icii in loailinir or linLiaiiinir a ciip ili;ii ii is tn lie pn; in moijon.-

222. Track repairing as it affects the safe operation of trains.

—

\ niiiroaii coin|iaii,v cMi;af;til in n'|iaii'inu or allorinir its tracks, so as

to n iKJcr tlic-ni liaM^iiTons, owes ijic dniv lo its trainmen of [iroviijin"

i-iilcs an<l I'cmilatii ns to ]iroi<'ct liicui ai;aiii~t >iii-li (kii)ii,(r.'

223. Loading of cars.— A railway company may l*. |,. 1,1 linlijc .m

'On till' ;rii)iiMil that (lie niinlitidn* rhil wimiiii-.' (d llii- cniploviT cii.^;!..-!..!

nnil rouhiii;; li^k- wrrr kmuMi In liiiii. in I lini; llii' liii. nr ;.'inii.il iiil.".",if

it h.\* liccn lirlil lli;il a railway inni- fmilin}.' an a-i^inanii' of iiniln i ion. n
paiiv iliK> nut iivM. a luakrinaii llii- iliily Ii ililc Idr inj'irv In an iiM|i|iiMr raii-r.l
iif |ini\i(lin^' fur tlic ^.al iiinin;; n' a hy lli.il -v-ifii. II . ,,.,,if/ r,„il r,,. \.

Hal.liinaii on t.la' n-ir I'lhl nf hiiiUiii'/ linl„.,iiiiit' i I Mi:i i ."il HI. \|,,,. .-,ti7. In
trains. r'/icKi/i, ,( .\ . II. U. Cu. \. Ihm- an .uliint id i,.i,,v,i- daiiia:;!., fur (In.
«'"" (l'<74i T'l III. IIMI. iliaih iif .n w.irkin.iii. »Im>. wliilc i-n

' l.nkr Slii,ii ,1 1/. .V. /,". fi., V. 7'"/»- «-,ii.'cil in unliiailiri;.' yiavil fomi a rai.
hij >\S'.\:,) -1 lljiiii |)..c. .-.L'J l.Mr .•-<- was tllOiv\I1 niV \,y th,. .11,1,1,.,

1,"

<a|«-il iin to till' main lint' fiom a »iilin;.' iiicnl of i In. i:iv, a.^ to wliiih lie riiii\,.|
oai«lrnil.i'il on an iMilimo. .\ii cm- no warning fioin tia- niiniianv'< niiii'
plinir i» Kiiilly of ii,'uli'.;i'iiii' (owaol a MiilatiM' wlin or.lrii'il tin. mo\,.nii'nl. it,

liiakinaiii ti|ion a fniLrlil train li,inillini,' i- iiinr to i,,j|,.|. <,\ IiIcihi' i.'oin..» tn
till' cpiil|iiil of a roil iiiinr. in |ilariMir |iiom. tliat a r.iilniail i-oiii|Miiy h.h
lilliin or -i\ti,|Mi hr.n ily lonl,-,! ,ars ^'iiilty of iirL'li'jrn,,. in not lia>iiiu'
ii|,iiii a ro.il liaik (iilil f,-|,| |,,|i;_r havini; ailo|,ii.i| a pio|>,,r -y.t.'iii for ^'iviiii;
a ili-,-cn(li;iu' ;.'ra,li' of li fr,-t 7 iii,li,... u.iiniii;.' to il.^ cmi.km-,., iiii,|,,r^ -m-h
«illl ho nrail- of |irr\, iitini; their i'-- rin illll-lull, ,•-. f.,/,./,/.. /i v. \,ir y,,il.-
c,l|ii' ll|«in the m.lill tiark i\it|iI hy set- f. it //. /,'. A', r.,. ( |SS.-,i .!.-, ||,,„. .-,1111.

till;; llir hrakr on !!»• lar ni'aii,..t ihrvf- '/.»/,. .s/o.o ,( .)/. .v. /,'. r,,. v. 7',,/,'

to. i;,iiliti,',il<il Tiiisl <,,. \. T'.h'lu. lilt i|sii.-,i •_• Ohio I),.,.
.'>

1,1 I
,..,„.

.>'. /., .t h. r. I!. Co. (Is-iH, .!_• c. c. Ml,..,.,. ;,„ i„,„,.,„i ,,:,.„.„..,., „,,', ii„.
\- II. .v.i f. S. .\|,|i. 2s:t. ST |-',.,|. i:i:i. i.ln'iiilV. it. «.is l„ l,| n,,,,. uh,.,-,. , ,.,ij|.

A ii.Mi|,iiiy H lli.il i,-,|iiii,.- the liiakr- ro;i,| ,oiM)iaii.x i't;i|,l,,\. m,.,, t,i iii ik|. r..
t" In. -,.,.iii,.ly «,,t ,i|>o,i .,11 ,;,,., staiiil- |iaii> to t li,.' Iraik uillioiil iiil," f,, ii|..r

ill'.' apo'i it- co.il t.n'>llc i. not ;.'iiilty with tin. riiimiiL' "f th,. ii-;.'iilar liairi-^
i,f 111 .;li'..|.,T,i. In failiiiir to prmmilLrali' thr h for ul.i.li u,,,. vvTll kiiortii. il
"i!,.|- nili"|,. ulu'i',. 111,. )iroof i, iliMt, i. the iliily of llii' i-.iti,|,;io I that.
-ii'li ml,' i- nilirc'ly aili'.|iiali'. if lom lln' m,,, .,], I'l'iiii'-lii',! uoh an a.-.-ii .il..

l''"l "li'i. <" |iH'M'iil lhi. nioviii..' of liit;i.|iii.i,'. an I thai, if Ih.'iv i- (.M,|,.,|, ,.

till' iai.i. hliilil: v. I'lii./h \,itl,,, It. thai III,. r..i,.|: I'll «,.,,, |,.|i |,, i,,',,.,,,,.' 'Is'm 7S Hum. I'.i-J. 2'.i N. ^. ,'S,i|,p. j,ii,l n'^'iilal,- ll„ir i.uii « ,l,'„.- ujil,,,;,,
''' foiiipaii' § -Jiis. noh's S iiml !l. any alli'iil ion to th,. ,„|,j,.,.t ,,„ th,. p i, t

"" of th,. i.,,mpain'. oir,',.r.. III,. •pi<..ii,,.|
\ ii'iI ,,.iiip.iny whii'h ailopi'* a -ys- wJM'llM'r th.' ...iiip.inv «a~ n,'i.'!i'.','iit i.

•'"! 1,1 'iiiiiipiii'.' an .'iiipty <-ar a'.'aiiisl. for lli.' jiin \hiii\„,i \, \ ,
„. j,,,/,.

;'
• " "'"'''i lia.. I,,.,.,, I,,.i.l,',| «ii|, ,'oiil. r. W. Co. (isilj) ilj |!arb. Mi.

tn vt tho laltcr in Mi,ili,in, wiihoiit >i«o-

m
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tlio .CT..U11.1 tliiit. it liM.l <•still.li^ll<Ml IK. s\>tciu witli TOf^i\r<l to the u- •

of si.lc .<liikfs ..II tint ciuv. :md tlmt it is not al)s.,l\«-<l from liiil.iiii.

ni.T« !v l.y n;is..ii <.f tlic l';n-t tJuit tlu' stiiti.ui ap'iit, at tli(> \A:u-f in

fin.sti. II lia.l. a.'1'..niini.' t.. lii> .•iisiom, iiia.li' ii casual iii^invtioii t.. *<•

if tli<' 1 1 lia.l lic<'ii i.minTlv i>lacf.l.'

224. Work in concerns other than railways.—Tlif> failure of tin'

.nviMT lit' a nia.'liinc sli..]. t.. mak<' ami tiiforcc nil. s as \u tlu- use ..l

scriHiis t.> i>rcv(iit. <!iii.l..v<M s from U-iiij: iiijurcl l>y llyiiii; eliii.s .!'

ir.pii wanaiii- a jmv in tiii.liiiir liiiii to liav(< Imm'ii iic^rli.nvnt.*

Tt is tlio ilnlv .'t' a IhiiiIm r <»oiiii)aiiy t<> ).r..viil<' rules, l.y iiicaiis .f

uliicli servants wi.rkiiii: at the f.-.f «.f a <-lnile .I'.wii wliieli heavy 1<
--

are e..n>iaiilly King tlm.wii shall reecivc warning that a h.g is ah.iit

to fa 11.=*

A miiiri owner is tieirli.iK'iit in n.U provi.liiifr n !=iiriialer, nn.l n

].ro|.er e...l • -.1' signals t.. nunilate the la.isting of n cage in a shaf'/'

Tint tlu- faet tliat >nch an employer .lid not. frame nil<-s t<. reiinlate th.'

iii..vement ..f ore ears ni..ve.l hy la.rse or hau.l p.wer on a slightly in

rlined track eann..t he imiait(.l as n.'gligenee, where there i> ii..

««».s;j,., V \r,' y,„l.-. I., i:. it \y. If. qiml.-.l nppli.Mt to liinil.or. nmt M-^

r„ ilss-| KIT V V -Mi. 11 N I'- -"'T. kiK'H- tlii.t tl.P .'.•iiiT.nl iisi^'c r.M|iMi. I

ln'/„,-,f'v l.nl.r Sh,„r ,( \l. X. It. Cn. it 1o Ik. st.ik.Ml, nii.l tlixt -l-.U(- ".:

ils'.ill l'4 N Y 4'.i:i. 12 I.. U. A. 4.'>l. fiii ni^licl :.ii<l iiv.iiliil.l.- to the im ii I'l

2r. N F 'llol'. 111.' salno «ii1.i.Mt. iiii.l.r tli.. i.aili.Milar .a-.' l..f..ro »'. All t!a-

ravin- ••!., tl..' .-a- l-f'"- "' i' "^a.^ fa.t ..xUt- ll.at tl... .ho ..f ll.o sl.k..^

rL-aifv'tl,- ilutv ..f tl..' .l.f.n 1 ii.t, t.. »a- ii..t. .ni..in.'. .ip.... Ui.' -.•rvant- Iv

Tl,„.t Mm..' -v>t,.„i f..r II..' lo„lii.L' <.f any r.il.' of II..- .l.f.'ii.Iant ..1- l.v a.iv HI

i.i.iiN.r ,.p..n" oiM.n .ar^. Iliat «..iil.l M!.i.-1i..M -x.T pv,... tli.in. Ilavi..: I.ir

Ir.v ..•'a'.l for tl..- -af.lv. n..l only ..f iii-li..l Ha' 'ar an.l Il.i- -lak.-. i. ui-

il's ...iv.";nl-. an.l tl,..-.- Irav.llni.' '".-r il- l.-fl I" H..- Mi.k'n»-nl an.l .Ii-rtvli.-i M

i„i,l l.iil lo 111.- saf.tv of all p.r-..n- 11..- f..i«-M.a!. «l..tl..T to n-r (li.- -Mk.-

^vl',o',llMl,l,l Ik- in tiK- vi.initv .,f iN ... nol. an.l in ll.i- p,.t„„lar .n-.,.Mv

oar- Til.- impoitam,. an.l .M.-.l of ll..y «.-r.- m.l .i-r.l f...' Ha- vra-..,, . nt

Il„. I„i-in.—. an.l 11..- nianif.-l. .lanj;..- tlu-y s.ip .-.1 tli.- Innili.-r «..mI.I -My

f,„,., II..- f .Hi"'-' of '..'i'"- --'i'l- "f '""- "" "" ''" '"''•
,

' ,','•. -V '
''

lK-r fr..in IIm- •ai-. iv.piii.-.l H.i-. Hut "^^ lo Ik- .ani.-.l. An.l it i- I., ii-

,;,,.;:..-,... ...l.- ..n I'l..- -..l.i.-t. T1,o ..f n,- faih,,-,- ..f U,. .l,-f..n,la,i. <.. iv

OMiv ml- -l.own lo .-xi-t l.a.l n.. p..li.' .|n'r.- JL.- "-<; "f Ha- -lak.- in all .,,-.-

„lar r.f.-..n..- U> h..,.l..-r n.or,- l.l.a,. any llial tla- n."--!..! "f .t- -rv^.nt- ... .1.:-

oll..r f..i--'l.l. an.l it .-Np..-.-.l iL'tliin-.' .a-.- .- inip,.li-.l o 't-
'
l"''" " '^

';;;

„i„r,. Ilian lla- ..l.r,.....t i-.n «l.i.-l. 11..- law r.i!.-. an.l 111- only ni.-llio.l or -> -t ".

p„l np..n 111- .•oip..ra.i..n. -..>.. to laU- »a, -n.-li a- II.,- ....-man >" -i-l' I'"

ll," ,.'... thai f,.'i 'M «as -af.lv loa-N-l "lar .a- sl.onl.l .I.-,;n. II,.- saf.^ i,..!

n„.| -la.„l.l ....I fall f...n, til- .ar. li.il. I....p.-r ,..,.- lo pnr-n.-.

,n.-lla.,l or -v-t-inas lo loa.lin..' InniWr. ' S„nlh x. /,„/,,..».,.../ J/'.; '^

Jl„.,,. «a« ia.ia-. Havln- f„.ni-la-.l a (Hmo, .".fi App. Div. ..JS. ^. N
'.

m„.,l .ar an.l -lak.- ll.at miL'l.l 1«- n-..l. Snpp. ...t.l. ,. _ ,
, ,. ,,„„

Tl,- n.ann-r ,.f I.....Un« UuuWr wa- 1-ft '"'.',".' \.\,
'*• ."'"'"''" '-"'

tn It..- j„.l-j,n.-nt an.l ,li-,-,vl ion of .1- 1 '••"•
f-i-

!' 1^"; )'"

„.,-nl- an.l -rva.,1-. II. wa- , .UV, ' "..,./„.7.- v_ 1/,,-/ ,»,..,„< I -M 1-

n.-nl f..r ll.- .I.f.-n.iani U< -la.w II,,. I iN S.-. bi-a.*. ta..*. 411. -<-n.-, SHI.

eniployi-cs kiuw ll.at the rule 1 lii»ve
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.vi.l.-nro ilut s,„.l, riil.'s im. in nso in i.nv I.i.sIimss of n siiniliir r-liar
m-lrr, ..r iJ.at unv ml... woiv n«..rss.ry or i-nHMi-MMo i,, .siid, .-m.os '

\MuTc a sorviuit smt. into a fji-ain l,in is \,uv\v,\ n,,,!,.,. „ nia<. of
irrain wliid, lia.l a.!!,..,-..! to lii..>i,l,.,. i( is proporlv ioft to tl„. jurv to
.l.'t..nninc wlM.tJi.r tiic oinissio,, t jiko rules and r.-„i,.,iioi,s \,iv
MTibins fj.f. con-liiions nn.l.r \vl,i,.|. s-rvanis shoi.M U- n-piin..! or
l..nnitt<Ml to,.nt<.r liic bins at l!.,- l.otioni was or was not a n.-|,vt of
such roasonal)lc..ar<. an.! iir.M-anli..n as a nia>l..r <n.eMp..| in sii,-l. busi-
ness was i)onii.l to U\ko initler the eir-Minisian.vs ,,( the ease."

Xefrlip^nee inav be inr.Tn.l wliere . inpjoviMs worlunj: in ;, salt bin
are not jirolirte.! by niL^s wlii.-b eitli.'r provi.le tor xvarnin- tlieni
wh.-n flio salt is alx.iU tu U- drawn olf, or lorbid tlie drawing oU' when
th.y are in the bin."

D. Wni.v \ iji-iK IS niNoi.v.T n-oy a sikvant.

225. Introductory statement.-!,, a lai.-r el,;,|,t..r (x.x.). the eases
.Neinphlyn,,!.- tb.. .l.M.trin.. ibat a s<.i-\ant who violal.s -,, ,.„1,. ,„• „i.
,i;al.c| tor ihe-ni.ba and |>r..teeiioii „( bini^.^lf an.l hi, ,m,,|,,v,,.s
i> guilty of eontribnt. ,ry ne-li,i:.'Mee, us a niaii..r of law. will l,e'e..l-
''''''''• ""f •' \^'ll I" iivetii.nt t.. R.vi.'w. il, the pn-.-nt .•hipier
''." l"'""-'l'l«'-< 111""' "liieh iIk iris bav.. .l.tenniMe.l, „,„hr its va-
n.>ii> as|i,rls. il„. (lu.'sti.,,, wbi.^ji i„ ev.ry iii>iane,. mu^t be au>w<.r.d

I"

!'"'• iImI do,.|ri,M. is ap|>li..,l; ri:.. wh-ilar lb., nil.- all.-,.! ^j liave
U-in dis,,lH.\e,| wa- one whi.-h was bindj,.;.' i,,,,,,, ,|„. s.-rvant.
226. No rule deemed to be binding unless it is brought to the knowl-

edge of the servant.- J I, „h .,„ ,„.i,„.i,,l,.a„d anih.„-i,v i, i. ,„a,.ifest
'l.:if, in so tar as ||„. s.M-van|-.s .•..i,h-ibi,io,-y n.-lieviiee is iMvdi,Mi..,i
"'ivly t,-o,ii his iailiM-e t,. |Mrf,,rn, il„. .Iniv pivs.-riU.I bv a ml.- li.-
iMiist U. .,l,..wn to bav.. Iia.l knowl,.,lo.. .,f it befo.v I,., ean In. b.'ld .">,il-

l'''l'i<' -n the -n.iin.l ..f bis not bavin-r ,,|„.y,.,| it. I,, ,,ib,.,- „,,i-.|s 1,..

;""""' '"'"•''' "'rl>>'nt in vv.] t ..fan a.-t wbi.-b is ,,nlv i,„|,n,',,er
U.-anse iorbi.hh.i, by a riih', nnl...s.s he Iwiows of the riUe.'

'

This .U--
"iii.- is a <y,rollary ..f the g.-n.-ral [.riiu-ijile that ••n.-lip.ne,. can only

'

;
"I tl.f. ,,„N, »l„.„ ,, ,.„r on V. .l/oo„„,,„/,.v .( >V. /,. /.•. r„ , ISS;! lMM.. aW 1,„„ was s,„rl..,| in M .Minn. -;!l. l'. \ \\ '

ti I mil

to. USW) 123 X. Y. 280, 25 N. K. A. v. },i,l.:\m.;,
'' '' "'•" '"

IIJI

»; «4 IJii iM. 11 S. K.
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he aHiri.w.1 in rosixct of .•iiviimstiiiHM's jhkI coii'liti-ms 1<ih.\vii to i1i.-

I-iirlv t.. wli.Mii it i.s inii.iil.'.l."- (,('..iiii.inv <-liiii.tcr x.. 'iiilr.) '1 li-

mits of the iiiiistcr. iicconliiifilv, Miv lint i..liui->il.l.' iis rvi.l.n.M- .m ll..'

ir^sllfof tin- MTViilll's iirj;lil!fli('« ill viol;itilif: tliclil, niilos tln-iv is ill-'

toliiiioiiv p'iiif.' to A\«\y tliiit ln' Iri'l kiiowlr.liif ot' tlu'iii.''

So far as n-iinls tli.> l.iii.liiii.' (•tlVct ..f a nilo, it is iininiil-'rial liou

it liii- coiiif to t"ii(. ixiiosvl.'.l,i:<" of tlu? .•Mii.lo,v.-«\ Kiio\vl..ltr<-, I'ltlM^r .-x

press or sii.il a.s liu- law will iiiiplv, without ivfnvii.-.' to tJic iiifaiis l.v

v.liii-ii it is ac(iiiir«'(l, l>iii'ls llic ciiiiilovc*' to compliance.*

The ficiicral (lucstioii as to wiicii kiiowh'.jgo is iminiU'il U) the s< r\-

aiit is (liscii^scJ in chaj'tcr xxi.. jiost.

227. When a servant is deemed to have knowledge of a rule

—

Tlio oi.liir.it ions prciicat.'.! as a result of the principle stjitcil iu \h<-

pi-cct'.liin; section alTect l.«>lli lln' master ant! the MTvaiit.

In |j,c' <M^ of a rule issiie.l h.v a private iK-rson. lli.re «in evi.h iiilv

Ui no presumption in(liilf;c<l lil<<- that which, in the case of a |Mii.li.'

>latiile, cJiarges Uic iM-rs..ns alV.vt.-l hy it with ki.owledgo of ii-

41.9; Cnny v. Ila„u,h„l .f SI. J. II. C. ' .Urhh,.,,. 'I.d S. h.K. Co. v. I'lu.l

Is^Ti •>: M.. Anp. ITO; I'l. ;rl s. Vhi- .It ( IsM i J,. Kan. ISH: /.„»,.sm/.

,.,,'? .'... /'. U Co. (IS'.U. SJ low.,. .1. .( r. It. '-v.
/';''.Y

(l^'"' l>

lis '4: N U. 1017: /... r,:.,, V. \...- Iii.l. ISI. .T. .\. K. :i. In '•";'."•.,

„7, h: A U. /.'.Co. (ls""»i .-.: Ilan. <!.,.,.„„ I'. II. Cu. .ISSI.) s:t .......'.

.17 in N V S.ii.i.. :tH^ ({.•v.r-.'.i ill I" S. K. 1X\. tli.. .-..iirt i.|>i.rov..a of ll..'

llN'i'l If N V >7tl MO X. K. it'll. I)iit ;i.liiii'^i.>ii of .i nilc I'ook .n i.M.i.ii...

m.'.n.iv ..'.."til.' (.'i'o.i.,,1 Hut 111.' .vi.l.m-.' Hi.tc Uii.- Milli.i.i.l t.-tiin..i.y t.. -l.->

,|,ow.;i II1..I tl..' i.l.iinliir lia.l kii.ml- that il .•oiil.iiii.M tl... i.il.-< in f-i'

,.,1.... ..f tl,.- ruU' «l.l.!. II.' violat.'.ll: uli.n llu' plaint. IT »a:. inini.-.l. I h,

S,Z„n„ V. Hust.n, A .1. II. r„. (IsTtl .'oiirt t.H.k ll,.' ^m.mi.iM lliat as ll,._ .|m -

-,H NY M: run,.,- v. Surf.,!!.- A W . Hon « li.tlu-r I..' I.a>l k.iou I.mIi;.' of I'l- "

/.' ("•,; (IHil,-,) 40 W. Va. 117.-.. -2:; S. K. or n..t «..* on,' not «o,i.;r to lli.n ..1

s:i; Lu,.r.llr, H. A St. I.. r,.,....,l. A'. n,i~sil,il„y. Imt to tl,-..- '""jl;"^" "';'

(•„ V it- i\HM] l:!:i In.l. -ills, :tJ N. ii|...n Ills nm.lii.'t. Ili.r.- .-..nl.l 1..- ,

K 'sHl- Hn,,n,,- V. Mu<,r< (|s!i:!i .'l IVx. j.'.lion to ii,t i.mI... ili^' tli.„, as o,„ -t.i.

civ Ai'.n 4lli 22 S. \V. •27-i: (;m,c./..i /'. in tl,.' .I.f.„.lanf- .•..-.•. ll,.ir x.ii.i

It („ V.' /Voi-.sf (IHS7I Kt Ala. .-.IS. :t .alio,, uoi.l.l I-' a -il.-.'.imni wv.rr

So. 7ti4; I.oui-oillr A \. II. »'». v. I'm,, l!.,l in l/.m/./n.s .(_ ( . '' ' "; ' ''

I isss, 87 \1. ;i'l' tl So 411: /,..»,v. .//. I IS'.iOi 111) Ala. .".. 7 S... Hi.l. it « 1- - il

rfN ;,.;.;';/,,;'
A

'..;.s ns..;.., >.l Ala. H,.,. tl,.. , -fa.'. .l,at H,.' plain,.!

•24i,'J So. -271 (sustainin;,' a .l.ii,i,ri.r iii>'« all knuv li'.k-.' of 11,.' ml.- » "'

To li pl.'ii wlii.li liiil not ii*'r kiio^v'.''!?-'"'

(Ill tin- siTvanl's jiai-l) : hit' rndtn.iinl it-

(,-. .V. li. <<). V. Ilnizir llS'.ll, M-2 T<'\.

li'.';), IS S. \V. tiSl (.lis.ippioviii;.' in

sl.ni.lii.ii wlii.li wonlil ali-ohi' tl,.' mas

Icr from liahility if lie mc.'lv I, a. I
r.il.s

«l,iili. if ohscivcil. Hi.nlil l,avi' pr.'-

vi'.iti'.l til.' injiiryl; t'liir.ntn. It. A Q.

It. Co. V. Oiixtir (IS'.i'.ri ."iS Nfli. 1. 7S

V W 'ft'.' fitrtmrtl V. 0/00 Itti'l' It .
, ,, ,,

r„ (IS. '37 V Va. 00.1. 1.1 S. v.. SIO. si ,1 IH. .1,1 1. rn,t l{,.u„t .1

./I'o.'.H V. /..;-n.vr,7;. A V. It Co. It. Co. v. I,an. (18'J4) -Ju lia J-. -

(1BU3) 111 Ala. 275, lU So. lUOl. S. K. HSi.

<-liai;.'.'(l «illi violatiiiL' is >•"' '>''

. iint t.r pr.'viiil its Uin;,' put m .'^i

il.ii.i'.

' .\ r.'.pi.'-t to I'l.arv'.' t.> t.i. 'll"'

Il,.i1. if l.l,.' riil.'s !«' Hiill.'ii ..,
I

MHt.'.l,

ai-h .MiploVfC SilioiiM .'ill..', '« '"I

iii-lii'i! will,' a .'.ipv. or aihi-i'l 1- ';'

wlicri' ll.' i-aii r.'a.l or l,.'ar th.i', i';"!

ami wl.i.'l, Icav.'s out of cini-i '
'

ili'"i

all iilln'i in. '. ,11s of a.'i|,iirinf.' kn >'
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l.n.v.Mons.' Tlnu-o. "wl.,,v rul... an- ,„vs,TilM.,l or roffulntions
:i<l.-l.l.'.l toe til.. ruv,.niinriit .,f ..nipl^v.vs ii. ,„„1 nlN-nt the .lisHiam"
"» tlM.r .Inti.H, it i. il... ,|„,v .,, ,|„. ,,„,,,I,.v,.r to give i..,ti.-o of tl...ir
.A.St..,,,..., i,„.| so to |,ro,„„lo,,,,. ,h,.,„ ns to (itronl to tJ,o on,iiI.,v,v u
iv„so„i,l,l.. ..|,|,o|.|„„i,v „f i,s....|.ti.i„i„fr tli.ir t<.ri„s."^ Tl,.. .1,,'tv of
n,t..n„i„;r .. -rvm,t of ,, r.ilo is s,K.,.i.iiy i„.,,..rativc xvl„ ,•,• i.e is l.'i,.o(l

lo fill a |iositioii t.'i,,|»>parilv..''

Tlic.i„..stioi, wl,..||i..,- tl„Miiast,>r lia.l a.l...,,.ntdv ]-Kifonu,..l tliin
'hay IS bo„i„l „,,, ai„l Is aluavs .•.„isi.l,.,.,.,| i„ ,.n,;.„.,.tio„, with Ui.-
Miioiinii. wl„.il„.r II,,. s,.,.vi,„l was ..hai--..:,!,!,. witl, iH-ti.-e of th.- c.,„-
i.nl> ot ti„. nil,. „„.l..,. .liM.„.M.,„. K;„.l. „f ,l„,s,. ,,,H.sti„„s is ,,ri-
'"^"''^ '" < f'"-' *"•• "" .i"''.v.-' IJ.if. as i„ all tl,.. ,l,.v..,.s' li;,l,il-

ilv ..as,.s II, \vl,i,.|, tlir ki,o\vl.-,Ji;o, actual .,r <..,iistni.-tiv.>, .".f tlio sen-
ant is to I.f-.i(.t..n„iiu..l, il,....,.„i.|s liav.. ."x,.|.,.i.s<.d vory fi.,.,-lv thoir
|i,-n,i.-.. of .•..iili-olliiifj ,,r sotiiiin; asi,|.> v..|..!i,.t.s.

J,
I

tl,.. al>s..n.... <,f (.vi.l<.|„.f. poini; to sl,o\v fraii.l, it is rlonr that a
-<.ivai,t. .'annot U- h.-ar.l !. nssiTt. tl,at 1,.- was i-i,on,!,t of a nii(>, wl,,.,,
Iio l,a,l <.x|.|...sslv fontra.'t...! with ivfi^.,.,,,.,, to its j.n.vision.s.^ The
' 'i..|„sioi, is nnavoi.lal.l.. whore an (•i,)i.lov..r has tak..|, tho {,«-
•autioi. of i.,..i„i|.ing an ..inj.lov,.. to sigi, a wriiu.i, staton.i.nt U> tho

..-. .. Im. I-.,.,, I,..l,l tl,;„, ,„ ,,.. „l,. ,1,.. ,„.„ of ,. .,„„,,,„,. m; ,„'^."i^w,,.. ol ,„.,„f tn tl... ,.»„,,„iy. II «ill fnllv ,„.,f,.,„„.,l if ,1,. „;,,i„., ,r. .,,,.1

\i ':;:;'::;"'
.f"uL 'nii "T" r-Tf v;'

"• '- -'-'<ii".....s"f,;;':i;;Hin
; o':Oil Mn.iMi. of tiio ri,li-s liv uliiili ho Coinriii/ V. /l.linst rf V )• If ,<

«^.- 1., lu. i,,mi„i. rui,n„,.„ V. <i„if. r. (is::, ir I!,,, I V r .U-, 4„ '

",''• I'"!- this ,...,„ M...,„., I.. Ik; >a„,7 T. „„...,,; I. .f ,; ,{ r„ „
""",'7

,
"

^T'";', •
I"-"" 'I'l''^- TxnncUlc ( l«..:i , y; A a. 1' • • S^'- V'irt /,„//.,/ .f »•. C. /.'. r'». V. /)„,-,•,, (13

>
; '

i—
.

,_ So.

;.'.•..,, ,.n„.,,,lel,„l,U ..111 .1, ,1,.. ,,s„,, ,.j ,,.„a. i4S, 47 N \V ,,,,?;

-,.^;y"...m. has „,„,.., iai!.!„ u. "s,,,,!,.
, is„s', no';;:"" 2S '^' /"f 4 >

, ,1 .
'^ ra,lioa,l .oMppaiiy is n>- ll.S!i2i ll.t Mirl, l,-,7 5;t \ W VS 1 !

Ul h l,i. r . 1

' ••" '"'"I'b- '" .>rk,l„H|,.,|;.r,.,l. nv.T Ills si.r,|.,t„rP

.«. r A' riTV?., K.m^ ,•
•'; I";"'"-'' '" "'^il<'' l'i'"-''lf f.onilUr

-\«r ;nl?v th r,r''''"'''T r"'- '"
"^•r"

''•'-'- "''-- '- •-.! s,.1..,.H1 .. "l..

ini,' .?
'," ""' ""'^-'"""<^ C{ Co. (IS!M, ;!-) \V. v., 4,i 10 S K -JSo'

Who 0,..
; r.T' "I'"" •';- •-"P'".v.H.s l„ /.,„/,, V. /..„./„ .I'Tn it Cowno ogl,.. ,„ ti,^ cou.»e of business, to (IS'JJj 59 1V,1. 420 ( KS!»4 ) 12 C C. X'

4.m

lifi it
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i'(T(>ot tliiit ]\v liiis rcinl mill ninl(r»iim<lfi llio nilcs.* T5iit wIum-o tin-

rxpro* imii'c iiHiit >ini|ilv liiii.ls ilic servant !•> ii-»i'rriniii tlic |ir«pvi

(iioii.s ..I' till' iiiiplnMi", nilr^. il will lint Ih i>iriuil ns rH'crriiifr '••

iiiiv rule- fMM|.| till -! wliidi till' iii;i-i<T li:i- tiikfii smiic nrlivo »lfps i"

l.riiitr t.i till- .-MIX il Ill's kiMiuii'ii^'i'. 'I'lic iiiiilcrtukiii^' ..f iiii (•iiiiilnv.N .

«Miltrril into ill wriiiiiii ;i-< luir cC tin- tiTiiis nf his «Miiiiliiyiii<'iit, i

"slllilv till' nilis L'nvrriiiiii: <1ii|iI".m<'s. rillrl'lllly ki'i'|) imstnl, iiiil

(Irt'v unlii's," iliHs mil <Ni<hil 111 liny iiiikiiuwii rules imt |iriiiiiiilgiiti I

to liiiii.'

Aiinilii'i- sitiijitii.ii ill wliii'li il is |ii-cili:ilili' tlisit im nnirf wmilil [n r

mil 11 si-rviiiit III plriiil it!iiiiiiiiii'i' III' a nili' is iiriM-nicil in iIihh- im-t.

wlicii- il is slmwn tliiil prinUil ciipii's ,1"
ili<' nilis w.-rc lli^.tl•il>lll- 1

iiiiiiiii;.' till' ciiiplnyfi^ wlmm tluy ci.nci rin-il, wiiii iiisliiii'liuiis t^

fliiilv iJK'ir pi'ox isidiis.'*

.I!'."!, i!.") t'. S. App. 10. fi^ r.'il. 2-N Ihiiik it very rlriir lliiit (lif.-ncliiiit w.,'

Mil' pliiiilill* kninvli'ilvv was a-Miimii iiitilli lilii li;nr il a.liiiiltiil iiir\il.iiM

vli.Tr III' liiiil -iyiiiil an iiuririinii' H is Hn' iijiirriiii'iil iipmi wliiili liik.-

waiviii}.' all ami iiiiy lialiililv nf llii' ciili'ir'l it- -iivi..', ami il rmiliiiii- -|'

i-iiiiip.iiT\ 1(1 liiiii for I'lir n^iill- if an ill- rilir iliii rl iiiii« as In tin' m.iiiii.i :ii

trail inn nl' tin- ruli-. Src al-o /.'(/.• nliiili lir "ms .AimliMl tn (M'I Ihi in i'..

/,')i< il \l . /r. I'l: V. Ciiiii; (ISHTi 2"> »'. ilnlir- nf lii' rinplciMiiiiit. Il ailvi-. I

I". A ."is.'i, 47 L'. S. App. •47. Hll I'til. him thai it »ii- ri'.;aiiliil ns n ilaii..i

4SH, wluTi' a similar a-snmplii^n «a-> nn-* ail to atlrmpl. to iimnnpli' "imi

ma.li' ill a ra-r whirr thi' -iiwint InnI the <ai» arr in mm inii. an<l tluil hr n i-

aikniiwlicl-iil till' ric.'ipl nf I hr nih'>. .\pi>>-ly fm l.i.hlin to atlinipt L. :"

anil ha.l a;.'! 1 lar.fnlly to .-.liiily anil that. I ho artiili' -i;.'niil l>.v Imn i- ii

ahiilr hv tlnin. iiilnii—ii^n l.y him that In- knrvv nf 1' .1

"In '.s'.i/./»i.7.- V. ////ill. IV I'. I! '). pHihil.ili^iM."a-< will as an a;,'r.-. 1 .M

(1SW7) 7.'I Inna. l.'lH. :it N. W .
T!lii. an ihat hi' w^.iihl a-^iimi' all the ri-k- .if

ai'tiiin l>y a hrakiin.in for pil-nnal in- tin' fnihiihli'li ad. and liohl l.lii- ..111

jury iiMvi\iil whili- alli'inplin^' to nn paiiy ii.irmh—* fm any injury he mu'/

r.iiiplu rars in niolinn. it. iippi'aii'il that >ii>lain whili- iloiin,' it. . . .
I"'

a innlt.nt hail lurll ^i^rnr.l hy him. in fail that I,.' 1 init railnl to liolil it h;

which hi' aikno«lr.l;;i'.l that' Im liuil h--i i- ipiitr ininiatrrial. Thi' .h I. :i 1

Uin niaih' aniuainliil «iili a iiilr ot ant. hail llif rijhl In inl rnilini' l.hi' |. 1 'i

till' innipany, siriilly furhiiMin'.' aii> in i\ iih iirr, ihrn. U'taii-i' it sh..
.

I,

attriiipt to iininiiph' iiHuin;.' nil-, ami iinl mily tl \i-litiir of tin' ml. ivl

ill whiili hi' aUn ai'inil to a— iiiiii' all th.il il •in-l ilut.'il one of the ri'iili' i"i:-

ri-ks of the fnil.ihliii ait, iiii.l Inihl tin' of tin' rniployniriit. I'llt t_hat it- vi-l

rninp.inv h.irmh-- f^ir aii\ injiii.v hi' <'lnr «.i- Uiiouii to Oiki-'."'

ini«lit s'11-t.aiii whilf ilmn;.''il. rhi''lri.il ' rnrn.ll v. /;"<' 7. ,
.s-.v.r, V. .1 '.

roiirt oMliiihil till' papir mi plainlills /,'. r„. (|Ss!n s-.> C;,. i.,^, ti 1.. K A

olijiiiion. on tin- ;;rmiml that il wa- in "Jll. HI S. K. li.

(oiiip.liiil ami il ali-iial. itii.l ua-. in 'In / / ('<./( V. V, . \<,il.-. I I' .(

conlli.-t wilh thi' pini-imw nf tin- -tat- If. It. r„. (|S!i-.'i l:iii N. ^. •">7ii. :" N

nio iCnili'. 5 |:iii7i. ami in 1 .ml rav.n- I'.. :)!il. t hr i-oiirl a— niiii-il that, ii H"'

tioii of piil.lii' pi.li^x. Thi- I'xriii-iii'i nihs nf Ihi' fnmp:iny hail liirri (i il '»

t.ho siipii'ini' i-iiiirl hrhl to I rinii.i'iH. pn— 1— i .:i nf the cinplnvn-s i^oii.
.

nu' I.

sayinu: "It mav Im- Ih.it. n ^.'anlini; vvilli in-lrmlinn- to mail ami nl.-.iw

th'i- in-lninii-nl -imply as a ii.nlrarl Iw- thi-ni, the plaiiililV coiiM not h-i"' '''

l«iTn Ihi' p.iilir-. -niMi- of it- pi.ivi-ion- i-ovi'inl. In tin-* i:\~r l.hc )ilinitilM

roiilil not 111- iiplii'M; Imt ur iln iml kin.rtli.l-'i 'vis inform I frmn In ""''

liavi- oi-i'a-ion In ^n into thai ipii'-t inn

:

ti'-i immiy lii.il. alt hnm.'li lir li
1

I ':"

for. a^iih' from it.- iliaruliT as ana'.irrr hrrii fnini-l.i.l «ilh a linnk nf t'-i
!

'

Uicnl, there arc gi omuls upon wliiiJi we nor nuinii'J to rrail it, )ii' liaii i.ii nii-
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It ir. ii!-ci clnir tliiit tlic scrviiiit i:* «iilijii't to soimtMne moro tliiiii

the i.lili:;;i:iii|l ,,( niir< K :iiM|iiMililfliu liiliiMll' willi the CDlilcnU <.»' tin-

llllt-S wllicll \u\\c ImcIi iliMilallv phirrd in lii- liiili.l-, iilicl tli;il ll.' in, tu

>niiic cxltiit at Irii-i, IioiiikI t<i liiki- iH'iivt.' siij -i til UN rriiiin ilnir nrn-

\i>iiiiis. A> Inuring' ii|n>ii ihr (jiioliMii of ilio .-ir\ aiil".s kii.i\vl<Mli.i' i.f

;i ftriiiiii rule, llicifruiT, it is iilwiivs ciiiiiiictcnl Id iiit! iuIihm- fviilcnrc

.-Imuiir: that |iriiil<(l cojiio nf tliat nilr liail Im'ii |iii>l<(l at tlic |)lac<-

ulicrc it was cii'tuinarv t.n post tin- rules allVciin^ t||i> i-lass nf oiii-

|.|i.\f«'s to wllicll liif iiijiiicd scrvaiil liflniijivil." 'I'lu- vtl'^'cl uf such

ii«H III it anil liiid ad.iiiillv miil it. In miiiiiinn cnniiT wliirli trnii->|i.iru tlifiii

loll. ,ii/,i V. Ihliniinr. I,. »( \\ . I(. f.,. Irmii p! ni- In pi. ice {l,,il., .s/i„r. if 1/

ilVUi IJI! N. V. Ii7:t, j; N. K. lll-.':i. N. K. r.i. v. /{••'< nun ,ij (HHIi) 113 I'a,

"I i ll"' riili'-i priiviiif I lliat "cvrry .'il!l, li All. :>*>], lUiit siiaiiii ri'ii-iiniiit;

I iii{ilii\i'i' must ui'i|uiiiiit liiiiMi'lf uitli »imiIiI iii'iii to lay iin I'lnplnvi-p iiii'lit .i

ihi-i' lilies iinil <liirrliiin«, anil kiTj* a ^.'umIit »ln-s of iir. i.~..ilj a'lul of iliitv

iN|iv iif lliclll ill Ills p(i»-r.sliill. .\rrt- I.f Ui-iilllilli; :lri|i|ainU'i| «illl nilis, Iti'r

nil.- aif iiiailc from liiiii- to tiim" as olp-ii v.nn • if «lii.n wimiIiI proiiioli', not.

«ia-ii>ii icipijii's. Niilii.c of tliiiii is iiiily III- unii safciy. Iiiil, as will. t|io.«c

;;i\iii on till- Imlli'liii Ihiii.U nf till' roiii- »illi \tlioiii lir jiiiiilly lalpnis, anil llial.

{Miiy at ItiiU'alo, Kiisl lliiir^ilo. Klnilia, lia\iii;.' -iii|i iiiit iip|ioiiiiiiilv tliirifur.
iiiiil liiii;;Ii:iiiili n. Kiiipli.yi is must tin- iiifi'iiinr -In iiM In? lirawii tliit
klip lliiii.-i hcM liifoi'tiii'il iif lira rules lie ili.l mil leiiiain iyiiniinl. uf thai
liy i'\aiiilliin)» tlie-e liiilliliii Ixiiiils." wliiili I lie liiiilie-l prniiipt in;;- of ilutv
It. \\,M sliown lliiit llip rules were aiui -ell inleii-t. ileiiiaii.le.l lie slioull
prime. I on the liaik of the lime tallies. kiiii« ; an. I -o I he pi. Jul lias iK'eii riileil."

anil Here kept for ili-l ril.iitinii at all W.i.oi \. I luring, if 1. A'. Co. iIMM)
|H.ilils where the men n.iiM yil them. lUM Mn. si, IS .S, \\ . jss. where it was
riiey were kept for iljst I il.ul ion ill the hehl error to refuse to a.liiiit in evi-
elh.i' of Ihe nin-ler nieelianie aiil y.ii.l ili n. e a rule f.irliiililiii^' the loiipliii}; ,,f

r::i-t- 1 at Kast HiilTalo, where the plain ears in niiiliini. where le-limony lia.l

till Hai« at work. I pmi this slat, of i . . ii iiilroiliieeil liy llie ilefeiiilant ^'oiiiij

the eviiieme no siii,';>e-tioii was maile to prove that it I'lail U'eii in tune se\ •

1h.ll Ihe rules ha.l not lieen properly er.il ye.ir-: that, it wa- [iriMlel on the
|iuhli-heil. Ill hiiniii,,ll V. r/i, vi;(,,i/.. haik'of the liiiietaMes ili-ti ileileil to
if 'I. /,' Cn. (1HH7> S.) Va. 2SS. 2 S. K. emplinee-; aii.l Ilial a -pe.ial ii.py was
'ill. Ihe serv.inl's kliowleil}.'e of the rule po-te.j in all parti, iilarly piihlie pla.-i *

«as proveil liy the faet that ho ha.l aloii;.' Ihe r I. In tlii-'ease the eourt
rciiipieil for a copy. |i.1!..\m.,1 the iloiliine laid ilown in Mrt-

' Milh.niild V. I'ilrhl.iirri U. r.,. „„./.) v /.i/.v,.//, .( \. /;, Cn. (ISHtll
(I»!i7i 111 App. t)iv. ."iT7. 41) N". V. Siipp. S.l Ky. .'.S'.i, Hheie it wa- sai.l that, the
liiiii .rule leipiiiiii).' the use of eoiipliiif; fa. t I>f Ihe plaiiitill"- not liaviii;.' Inen
*ti;ks pi..|..,| in the ynnl where Ihe fiirni-he.l with a enpy of the prime.

I

MTV.ml workeih; Iniiifis v. Auii.v,/« rules, ami IhIiil' iLTiiorant f i h.ir e\i-t-
' "'/ SI. ./. ,f. C. It. It. r„. (1S1U) 127 em-e. iliil not loiistilule -.iDeieiit reason
M.v i.-.s. -.'S S. W. >*ii. ;m S. W. l--'!l for lejeitin.,' them in this ea-e. anil
'rale all'i.lin;,' a switehinan ha.l txeii I hey were pio|«'rly ailmitte.l; for it was
111 p..-(ei| in the yaril ami the rouiiil- his iliitv to aripiaint him-elf with tlmsp
ll""-.-.. On the lirsf. appe.il of this ru'.s whidi maiiifesllv he mij;ht havf
'11 . ilstl^i 111) Mo. .•1S7. Ill S. \V. !i:i.->. .lone l.v the use of oi.liiiarv .lili._'en.'<-.
''"• '-..iirt approve.! a .har;;e to the ef .1/, .../i/i'i <f r. /,'. C,,. y. 1 s/,-,-,,- i TsdiM
''I it via- the ihity of the -eiMiiits |,i !ill .\l.i. .",. 7 So. s^:! ; !i..l,|iir.' that whero
ii'Miiiiiit theiii-eh,.s with rules whi.h plairtiir ha- ileni.sl .ill know l..i|._'e of a
" pi.-liil in the manner slateil in (.he rule nipiirin;.' the \i<r of n louplinj;
'\l iih.ne. In an earlier lase the -a me -tiek. it is eonip.l.n! f,.r the ilef.-n.lant
'"•I't r.iiiarkeil

: "In numerous in in pnue, a- heirini.' m..i!i the fact of
•I'l.v- It has heeii hehl that [ias-en.;ers the pliintiil- kii.in 1. .!_.•. the faet that
'
'' .inip themsehis with ;i -ullieieiit ll.. Iiiil fr. ipe'tit ly seen other emplovpp^

kiiuwietlge of Uie rcgulationg of tlie using .such stuks, hut not the mere fact

I ;'

i
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e\ i»l( nee in, ar<'<iriliiii: f/> *«ii(o nt the aiilhorilii-?*, mIwuvh fur t'

jur^'.'" 'llu-s |«»iti(iu \v. iihl il"ulitli!«s U. lakth h\ nil (nirtM \vli< i

iIm- nth- ill nm!.tioii wiit ii"l iuriiiilcil iiiiiini}: tlioiw ciiiitaihcil in iL.

piiiTiil priiiiiil wlmiiil"', mill iln' t4':»limiiiiv iiiiini wliifli tlir ilctVn i

mil II 111'*, iiH ifiiiliii^ t"> sliiixv lu'iiiiMlpitiiiii ill niiotlicr wuv, in v;i- ,.

aiKJ iiiilt liiiitii." St>r mu ii l>f In LI, m> ;i iiiaiUT xf law, tlnil n t»-i

iiiii |i;ii| (•.|l^t|ll>'(i^^• iiiiiicc i.t a rule wiiii-li llir tviiliiii'i- I'nil^ ti> -li

Wiis |M>!*i»"«l (liirinn liio Icnn of hi'. t'iii|il<>}im'iit;"' or «{ mic wliiili " i-

poBtiMJ in ''lu-li a iiiaiiiKT iha it <«.iilil not Ix' tn-ou witlu-iit inakin;; .

inoi'u niiii'ilL' K4'iir<'ii liian tM.i rtMscnialilv ln> iIciiuhmI'iI t' i'mi liim ;'

or of lino wiiicli is iml satii-factorilv nimwii tn iiiivi- Uiii wiil In iK.

iiifciiiM (iiatc np-nts wlm v.i ic n-siMHiniUlf fur liif lii il M<\<n hy whi. h

it wan to bo l>n>iii:lit to tli" >,i want's kiiowlcil-c.'* I>iit, in smi r

cases, pouting i.ii li i* n^j^iilm •illctiiM in tlic nnliiiarv way sinn- i..

he troatiil aa siijlitinit to ivni . coiislniclivc notice of a nil<' in iln'

BiTvants atTivli'il liy it.'*

Tli«! longer tlip |K'rio(l (hiring wliidi tin' fcrvant has liad an o|.]«.r

tnnit} t4> iiiaki! liiiiiM-if aojuaJnUil with the niliw for hi.s giiiilanci-. tin

t'mt tlio rul«w were (iii|iiiMitly rcfiTinl <li-|mrlim'nl lii wliiili In- lulniitft. \lhl

to liv tlii< cinplo.vif" iri'iKT illy in tlif din 1,1/ v. llullihinf .( /'. II. Co. (IMni' »

c'liiirV of llii'ir'iluti'H. .\laikrj-. JSJ.

'' In « MisMmri I'll* the 'iiiirt rcfii-i .1 "In «.«•..' v. \../^/i(r»i /'. A' '

to ilciliiii'. ii« a iiiiilliT of law, tliat a ( IHH'.l) ;)!» l'"i'il. -Is;, , li.> i|iii'«tiiin il lii.'

NTMinl liad niiliiv of a rillr. U'caiine il MTvaiit's kimvi liil;;i' ul" i rule «.!< ii.il

liail U'cn ri'oiriliil in an onliT ImkiIv, ami lo Innc l»'i'n ii;:liily -.iliniittcil i" 1 .

|M»loil in piililii' plni^c-i wlicic Ilir ><«'iv- jury, wlirn- a wiiiic-- li»liliril 1..1 li,.

untit ilcinji llif »an\v kiml of work wi-ri? ilcfi'inlant Hint llir rnli' wan in t'..i . it

rnlli'il l>y llicir illltii-i. Irmins v. Kun- tlir liliir llial jilaiiilill ini'iMii In- 111

viiJt fi/.i), St. ./. rf ('. II. It. ('» (IS'.l'i) jury; llial il «.ih hmc nl tlii«f mil' 1 r

110 Mo. :1H7, l!l S, \V. !•:!.">. lli'' iiil'"i iiialmii of llii' riiiiilnui - tii n

" /loiii') V. \vii- York, n. d W. It. '".). o|HTalili^' ilfii.iil iniiil ; ami llial i'.-

IIHIIT) i.'il X. \. aT!'. *'< N- K- I"-** nilr-' wriv m'IiI ami ili-l i ilmli'il I. Hi.

tdi'fimlant sou;,'lit to <.>-lalili..li |iii»liiii{ ilillVniit liiails, Init ii.iilil mil. t. -ui,

byMaiklioar.il. |K.-i*ivcly tliat tiny wvn- xnt l.. II..

" /'noil i* V. KiiiiniiH I'iiK. SI. •/. A I'. Iii'i. .' of IIh- niananciiirnl of llir v in-

H. K. ('•> llSll^i) llii M.. >^'. I!l S. W. al t lie i>l,i"i' when' llir iiriili'litur. in i.-l

ll.'J.'i. ('iini|iarf llic iln i-i..ii lliat kmnvl >iliili', on tlie ollin liainl, llir |il.n:iiiil

cilt.'p of a slan.lin;; onlor mil iiirlmliMl in rclinttal, U-lilii'il tlial. llir ml. Im

anionK tin- priiiliMl rules laiimit !«• |iri' iirvrr Imvm ciifoncd wliilr tir » .- t

suiuimI fioni tin- fait llial il liad Imn llial plaoc, iml lliat lir 'iirvi r i>ii. >

posti'd at sonio piY\iotM lime. Hlirrt- aii\lliiii(; iiliont iiili.* HJialrMi."

Ilicri- is no ("videmc >roiii« to -Imw "Sic SiiUnrtiiiiil v. 'I n,ii it // /.' '

wlii'tlitT it liad iM'cn torn down, or was (lH!i:i) 74 lliin. Iiij, Jil N. ^ "<,'

still lip dining tlic scrvanl's Icnii of •.^^, wlnn- lliis was apiiariiit l\ • ^

sorvitc. UoorfrM v. tfcjifi rii V. I', if fi>r Kranlrd liy lln' rimit. In / :
>

y. K. Co. (I8i»'») 40 N. Y. S. K. 77, 18 .\'iss,„i,i. A. •( T. It. r„. (ls:i.. \\\

N. Y. Siipp. 7tiS. <'iv. .\pp. ( ;HI S. U. S.-|. no i|ii,.-li n K
". wrviint is not nfTfili'd Willi nolii.c lo the scrvanl's know lid'.'i' wa- in-.!.

of a rule print<>d on till' liaik of a tiiiM'- wIhtc liis alli'iilinn liad rrniiilv l".'i

tablt ivhich is nailid with its fair out- lallcil to the violated rule liy a .-ikiuI

wmrd, upon the wall of the uUicu of the bulletin.
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li ^< III '•it II til III will a riiiirt fed in Kt-ttiiig am]v a verdict in hit

lavHr.'"

IhiiIi nil |ii-iii>i|ili' iitiil iiiitli<ii-ity it i» rlnir tliiif, in iIk' nlt^'iinp of

• ]«'«'ilic iH'iin-, II -irviiiit !* in>l. cliarfjfiilili* with a l<iiiiw!ti|p» of flio

• •iiili'iiti* of riiliM (ic-ifriinl t)i rrjfuiiiic til*' comliii'l of a I'la.^s of cni-

|Ji.\(< s (iilVcrtlil fruiii tliiil. III wllirll lir ln'liiIlL'-*."

Tin- f;n't tliiit a nilr wiiM not |irint<i| will imt ali^oKi- tlic wrvaiit

IVmiii the •iiiix'i|ii<'iirt'>' of ili>.(.l>i'vi!ii; it, if it wiis niio uliirli wax well

ririi;;iii/rii, mill Wii-i iliilv |ii'oiniilsratri| l>v wnnl of nioiilli. Tin' oh-

jirl 111 writiiii; or priiiiin^ rnliv* i.i mcri'lv llnil tin- |pro|K'r nninw of

iMiiiliii-t iiiav Ih' lii-liiiiti-lv pri-.-friU'il. iiml inorc rcrtiiiiilv lirmi^'lit. tt»

llii' lltlflltioli of i-\( TV |*T>ii|i lliivilif; to CIlt'olTL' or «'.\(iMII«- till- rulcii,

"! I., iilv oil iliiir lAi'i'iitioii.'"'

228. Retionableneu.— Tlio p nonil priiifipli' is that a mast«»r has

ilii' i'i::lit to iiiiiisi- MH-li I'iMooiialilr nili's a.« to tin- iiianiirr in which hi:!

I'li-iui-s chilli U' i-oiiiliii'tnl as an- iMi'cssarv fitlior for his own |irot4'o-

li' II (.r for till- r>affl,v of hi^ ciiii'lovrff*.' Siii'h a nioilo of >stjitiii|r tiio

ii;iiiiii' of till' riylit iiiiplit s thai, whrii tho (•oii.h'i|1U'Iic«'s of a s<'r\'aiit'8

vinlaiioii of a riilo iir<' in iiiirsiion (sc*- chiiiiter xix., pimt), its rcason-

iilili iii^s is iilwavs a |in'lliiiiiiarv i>sii(> in tin" cas*'. In most instaiii'f.-i

tlir niirs are pi ohxioiisly iMlciilairiJ to HTiirr the sorv ant's cafct.v that

tills i—iu- is not liircctlv di-i-ii—n!. the ihi-i-ion that the i«T\ant'8 ao-

lii'ii is liarrcil on aiToiint of his violation of a riih' U-ing an iniiilird

i!ivlaratioii that it is n asonahii'. |!iit in soiiio (•ii.s»'s the courts have
II liilii'id sjiccitic decisions nimii tlu' rcaMinaliienis.s of the rule under

"(inr hIio Iium nrlril im iiiiiitiiiit "In imiiilln |(i icir to tlip mi'iili'nt, niiil the
tioii ii;.'riit. for I'i^'lili'i'ii niiiiitli-i uill la' |iri'saMi|il imi i* Hint lio wii'4 iu'.i|iiaiiitfd

I'M -iiiiii'il til know till' nili'x of till' iMiiM' uitli till' nili> nlmvo i|iiiitcil. At all
I'.iiiv ini'tiiiiiiiii; to till' iliitii'i iif that I'Miitt. Ilir f.iir iiifi-ri'iiri- friiiii tlip ri>c-

I'i'-ii mil. Ill III! V. I.iiiiisiilli if .V. //. nrd in tliat hv liail ri'aKntmlilp n|<|i'iriil-

I'i,. ilsii,')) 17 Ky. I.. I!r|i. IiKil. :i;t S. iiity III lii'i'DMii' ai'i|iiaiiiti'il with it, which
\\. IllHi. Ill Sill lllliiiliinh \illli II I'. Vil. fur IIk" |>lll'|n»i's nf till- |iri"<i-llt I'UsM', ia
V I itin.ln (ISHIH Hti \a. .•(1111, III S. K. I'lpiiN alrnt to ai'liial kiio\vli'il;:c."

4JJ. till, iiiiirt. afirr i|iiotiii;.' mu' of lhi> "A li.ij.'j.'ii'ji' iiia-lir in mil prt'iiimpil
lii hrilaiil'M nili"<. Haid; "I'lii'-i' riili"« to kiiinv wlii'ltiiT Ihi' riilrs nml Mliodiilfn
"111 111 fiinc, ami li.id Ikh'Ii fm si'vi'ial iinividid fm thi' iiiiiiiiiis; iil llio ilrfcnd-
\i n-. HJaii till' anidi'iit oiciirii'd, «1 uiil'!. liaiii.s on it.« lo.id Wfii" di'fot'tivi'

l.ii'ii;;li tiny had not Intii foiiiially ino- or aiiililyiii)ii«, ina^iiiiirli an it. wai not
mil ihil liy Iho n'li'ivir aflrr hi.* a|i- his Inisiiii'si to run tlii! di'fi-ndant's
|'"iiiiiiii III. 'Ihi'v nri> |ii'iiiliil, iiinl i'ii|i- traiiii. or I'llhrr of Ihi'iii. (Ivurgia II.

i'^ "f Hhim had'lM'i'n duly fiiriii-liid lii if Itkij. Co. v, Ithmlis (l.STii) 5(1 Oa.
M'lL.n foniiiin. .IrliiiiiiKs anion;; llio M't.
nnii.liir. for thf fniidani'i- of tlii-niM'lvcs "(linilii v. Hoiillirrii It. Co. (1899) 34
"I ' llii> nii'n iiiidiT thi'ir ihar^ri'. 'I'lic C. ('. .\. I!I4, !I-J KimI. 4ill.

ili.i i-(.(| had Uin in tl iii|ilciy of the ' Snhiii iil.- v. Illiiinin C. R. Co.
tuiiii.uiy ai a section band for maiiv (ISJiVj 73 lu«a, 158, 34 X. W. 700.

! i
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m klASTKK AND M;i:\ ANT. tCIIAP. y;.

ivviow, as a Ptcp tnwiinls il,,. fluiil .•,,ii,.|nsinn tliat its l.iviicli .lisal.l.d
llio servant fnmi rccdvcririu (lanini^cs.-

Tlie d.K'triiic that coiilnniiity wiili <x,.,u-ru\ iisai-y is a coiK-lusivo (!<•-

iciisf (s<'(. ;< 44, ai,f,) 1ki> Ihcii api-licd in ..nc case, witli tlio Iiai-sli re-
sult tliat Ihe servant was iield to lie linnn.! Ijv ii rule wliieli virtnallv
re(iiiire<i liiiii to ilo liis w.irk in an nnnee<'ssari!y (Ian_i;er(ins wav."

Whellier the rea.nnal.leness ,,{ a rule is a (n'lestinii f„r tlie e,,nrt <^r

tlic jury is one as t<, wliieji ijiere is inueli ai.|iarent eoniliet IxTween
the authorities. One tli<'..ry is that this .luesfion is alwavs f,,r th-
eourt, tlic reason assii;neil f,,r this view heinir that it woiiM* <,t.herwis,-
bo iniiKissihlo to secure a unif.irniif of view, or to insure that a rule
l.ronnuna'd rcasonahle in ..iK-ease l,v a jury niij-ht not he pronouneed
unrcasonahlc by another jury in a suhse(]uent ease.* Another view is

'The following rules l.avo tH.,.n px- )i^.„t in roqairinff. ,„ a.'.cor.la.Ko witl,prossly M,\ v„l„l: A rul.. ...tt,,,;; „ „„iv,.r<al pra.ti.o in cotton mills. „
i. part a s,H.,ial tun., for llic «i|M„jr of l,„,i„ to 1„. tanncl for clran-in.' i.ur
nia..|,rn..ry. an.l forl.i.Miii- ...npl, y.vs ,,o-,., wl.il,. it was in motion. «l?..n' In-
to wip.. it wliilr- it was ni motion. Shun- mi,.;, mi.'IIioiI tinio was savnl ind tliV
»// V 1, „/,,«, o„,/,« .l/,».s (1S7I11 til „,„k fa<ilit.at..,l. to tlio lirni.lit of an
At.-. A:VX A nil,, pi-oliil.itin- tl„. .onp- iniplo.v.v wlio w„ik,.,l l,v Ui,- picv ami
111^' or miroiiplinv: ot ,ars l.y -oin^' in m. similar ao,i.l,.nt l,a,l o,.iirn.,I aliKtw.rn tlioiii Willi,. tl„..v aio in motion. llioii;rli tlio pKHrss ha.l somotimrs t.)

(1,S!».1| 89 Iowa, 420. .5ti N. \\ . 510. A frcqm.ntlv.
nilo roquirin-; coiiplinf.' and iiMcouplinR ' h<ii,y<'is Vii„, 1 1 .« rf 1/ /,' fo v
of cars to t>r (lour liy ni,.aiis of ,1 -li,k. Il,i„iini,i,il (I.S!)4) 5S \ik •i'V -^iSand forbidding cniploy,H"s to ^'o lH.t,w,.,.n W. 723; I-iUsInn;,, Ft W \i v' f{ fV
nirs «licn a Io,oniotivc is atta.hcd. v. I'„inrs (1874) 74 III. .•541 To the
llirlnnor,,! ,f 1). R. Co. v. ff»s/, (lS(t4) sam,> ctr-.t., s,.,. l.„„i,rill, V .( )! S
71 Miss. ..87. 1.5 So. V.iX A ml,, which A'. Co. v. Hmnng ( 1884 » 14 Lea V-^;
proliiliits jiimpiii;; on a swit.h cn^'ine Sh-lr v. Onrlon (18.-)4| "4 N "t'l'
while It IS 111 motn.n. l.y standiii- in tlie 4.!.-,. (!1 Am. I),.c. I!71 : XorFolh'.i: iV A-'
middle of the track, and st,.ppiiij; on I'o. v. Uv.v,,,- (18S(i) S-^ Va "-.O—the foothoard. fnmri.s v. Kn,is„s Cit„, ,.„ses in which a i)ass,.n.>,.r wis" th,-

^'s-''in''sV-.n-'^"T.
',''•';' '!",''"• ••'""'""'• '" '•'•'"' /.'"'A it .</ /J. ro

.18,, 1!) S. \\. !U.>. T.iilos hy which it v. lliurii (18!t8l 4.'! L 1! \ 34i| »« f
IS directed that si'i'lioii fonim.n shall C. A. (144 .•>('. U S Aiip .37 si'l-Vd'
•'.arcfiilly Ihif; their frmkand hand !M4. the .hxtrino" was 'lai'l .'lown broad-'
cars a-ainst s|«-,ial and cMra trains or ly and emphat i.allv that, when a rail
ciipiii.-s, winch may he niii at anytime, road company a.lopts ,-,.,tain ruh.s forday or ni-lit, without piwious notice to the oiM-ration of its trains the reison-them;

_

and that "special care iinist l>e ahlcncss and siilliciencv of siidi rules istaken in nimmi- hand cars and (rii.k alu.iys a qti.-ti„n of law for the ,.ourt
cars on all .c,.|ions of ih,, r.iad where, Thayr. C. ,1.. dissented on the -roniM
liv r,'as„„ nf f„j,s. sliarp curv.'s. or other that jud^-.'s could not ario-ate to thom-c,rcumMan,,.s, ri-k or .linpT is in- s..lves the power of ,h.,, .i„in!r such aMihed; aii.l that [liandj cars must .|U,stion in a case wl . p,.tent wit-always l,e p,„t,.,t,Ml hy a lla- when a m-.scs expressed ,liir,.|, .,i,ms upondear track camiot he s,.,.n for a safe the matter, witlniut ,! suitors
distance. h,i,<K„« d .1, y„lh,i n. Co. thi'ir constitutional ri'dit t., a trial l.v
V. /'.'/' 11 «!';;i> Ki V.(\.\ ';'>4.1in7, 3(i jury. The mere fa,t that -rn.ater nnj-
L. S. Apn. J,!. 2S. .0 iMd. 24. 2,, formity woiihl he s,.,.„r,.,l bv takin- the

In (.1,1, on V. hiionr M;,,. Co. i~sue out of the hands ,.f j.i'rics dhfno'
(1805) 44 S. r. 442. 22 S. K. 5!)8. it ho thou^^ht. ius.ifv ,„,.,,M ,";;:,„,;''' "",;

was UccidoU that a master was not neg- was aI»o pointed out hy the Icariica
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iliat tlir q)icsti..ii is iirini;iiil_v mic for tlio jiiiv.'' Somo cmirts liavc
••i.iiiiciatcil iiii inii-niicili;iic ,i..ciri • wliii'li -..chih in 1«. nn.n. in Imi-
i;i(.iiv wiili i;.'iM-nil luiMi-ijil. •>.--,/:.. iliat thi' iv;i~niuil,l,.iic.-^ ..f a ruif
is a iiii.vil (jiKslinii ,,t' hi\- .iiicl fact, oxcciit in |ilain ca-rs.''

Ill (iiic (-a.-c a ••i.ii-i<lcratiun is iiii nnjiic, ,1 wliidi, il' it w.tc always
r<i;ai'<l<'il a.* (iiiitnijliii;.'. w.mlil .il.\ ia!.- all ncr,-~ii v f,,i- ;, il.-niaivali.ni

lirlwc-n ihi' rc>]M'ciiv(. jirnvinccs (.fc( im and jiirv. the pu-liinn taken
iK'inj: iliat, as liclwc.n a nin.-liT ami a -crvanl who has dclilMTaii.K

(•iif<T('(| into his cintra'-l of cinjilovinciil. wiih U\'^ H|,|„,ri iinilics for

asccrtaiiiiiij: all hi.- diitic- and the riiif < he nia.v \,<- iv.iniivd to coniiilv

with, and wjio is at liiicrlv to withdraw fn.ni tin- -crvi,',. ai anv limc
tliat lio finds it olij<'('lioiiahl<'. it is ii<iih<r for ihi. c.nri n(,r ihr jiirv

tip (k'lci'iniiip tho nasonahlciicss of a rule'

229. Rules making servants the insurers of their own safety.—
r.y some eoiirf.-^, a< will U- shown more at iciiiiih in ih' third volniiic

of tliis treatise, all (.•qncss contracls whii-ji limit <.r tale awav thcsrrv-

jmlprp that all tlip ca^os citcil to slmw rdt was rc;i-oiialilc. On tlif rcntr.nv.
Ilial. tlip ri<asonal)lcm'-s of riilos was a wlntlur siiiOi onlcr \v;i- iia-dinii I,. ,',r

i|iii-tioii of law wi'ic, with one .•xccp- laircii-oiiahlo .\as a i|ii('-tiiin of niivid
lion. caM'-; in wliii-li no tcsiiinoiiy u.is law anil fait, (iropcr for tlii. ilrlcri'iina.
inlioauccd lo show wlirthcr the rulo lion of Ihf imv in \'u'\\ uf tlip iii,-iiin
was or was not n'asonalilc. anil Mial tlip >tani-.< nmli'i- \\liii h tlic onh.r wa- to Ik-
ilc'iisions were simply to the clVcct t hat. cxciiKj il, ami ninhr |ini|«.r in-lrn.i i..n-
unilcr snch fin-.nni-taniTS. the <-onrt as to the l.uv. 'Hie jniy fouml that the
eoulil properly delerniine the reason- ordcT was nnrea-onaMe nnil.r the cir-
al)lene-s of a rule. (iinj.-lanie-. anil we all' not prepared to

liilcniiilKwnl d (I. y. R. Co. v. fjoll sav that the lindin;: wi^ «io!i"" rilt'<-
(1800) 78 Tex. ti.-)7. If) S. W. 1(18; biirdh. C. <(• .S7. /,. /,'. r„ v 'llriul, ,-<„„
Trj-as if .V. O. 1{. Co. v. AV/io/.v (|S!>4) (lSS2) 37 Ohio St. alii. In f n^lmrnh
87 Tex. 3.3!), 27 S. W. (10. 28 S. \V. .-,17. C A St. I.. II. Co. v. I.wm MHSll) l':i
See also Hoiith Honda 1i. Co. v. Itliiidrn I'a. I4(i. 2 I,. H. .\. 4SII. Iii At.l. li()7 (pa--
ll8S<0 2.) l-'la. 40. 3 L. U. A. 7:i:!. ,5 sender eji^e l . it wa* contended that rer-
So. (133: lllirioi.i ('. It. Co. v. Mliitir- tain in<lrnetion- were erroneous f,ir the
nuiie (lS(i7) 43 111. 420. !12 Am. IVc. reason that I hi v h llhdreu from the eon-
l;i.S—ea<es in which tlie Jilainliir was a sideration of 'the jiirv the rea-onalde
pa—en^er. ne~s or nniea-oiialili-ni- of till l'iiIm

' Itiis.i V. Chirnrjn d .V. W. R. Cn. tioii nnder emwideralion and ili-iio-,ed
n.S74l 30 Wis. 4.5!), 17 Am. Rep. 4!).l of it a> a .pie-tion of law. The court
ipa-seii}.'er ease); .4 r.ri/ v. yew Yoric said: "While lhi< pi-ition is not uith
'. rf //. R. U. Co. (1800) 121 X. Y. 31. out the sanction of i -pcdalile anthor-
24 X. K. 20 (pa-'-^en^rer case): Dnii v. ity. flie hetter otdnion appear-^ to Ik.
'hrin (18.58) 5 Mieh. ->-20, 72 Am. Dee. that the <pie>tion'i- f.'encrallv a niivi-.l
•i2. In one case the court., in applyinj; one of lau and far-t. .So far a- t.he n-a-
llip doctrine thus enunciati-d to an' or- .Muiahlene-. of a :.'ivcn rule depcniN up in
ilcr suspending a rule by which the run- tlie e\i-.ienii- of particular f.ict- and clr-
iiiUL' of certain classes of trains was <-unwtaMce-. it i- la-ic-arilv a iiie^io.i
rc;.'iilated. said: "Whether a nil of a for the jiirv. under pio,ht' instructions
railroad eompany is or is not a reason- from tlie court: hut if the facts are iin-
.•ihlp riilp is in many eases a question of disputed, the ipiestion is a proper one
law: but in this ca-e it rannot he af- for the court."
tirnied. as m.itter of law. that the spe- ' t>o/.«. ,/ v. f.nl.r fihwr d M 8 R
ciai order made by sm)erinU'ndcnt liar- Co. (1877) 33 Ohio St. 227.

I
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lint's right of action for i\w in;isicr'.s iicgli_i;(nct' an- iinliscriiiiiiiatilv

uiilulil.'

In jurir^ilictions wlicrc tlic jxisition tlms indicatcil is tiskcn. tlio si.lc

prero(juisitca to tJic «^stal)ii^llnl('nt of an ctlVcilvo (Icfciisc on tlii-

gronnd is tliat tlif MT\ant slmnid liav(! known that lh« rnlf had hocn

])ronndgat<'ii,- and tiiat thc^ agncnicnt wliicii it cviih'iKtcs should havi'

l)Con huM'd u\)i>n a sntlicicnt consideration.

AI(tst of tlic American courts, iiowcver, (h'clino to pennit oni]do_v«'rs

to stijinlate for cxcniptioii from tlie consciincncis of tiicir own negli

gence, and in ail of these il woidd donhlles.s Iw lield, as it lias he<'n lU'

pjared in s<ime crises, that a riii<' wiiicli virtually amounts to such a

stijnilation is invalid." 'J'his ]ioint of view, liowever, is not itKMUisi.';-

'Sir Haililrhu V. (hniwilh- (1SS7) ]!)

y. H. Div. 42.s,'.-)i; I.. .1. y. li. N. s. :m\.

")7 L. T. X. S. UliS, .'lO Wii-k. \\i-\%. (il!. ">l

.t. P. 82:;: Wishni a- I. It. Cii. V. llixhuii

(lH7;i) ."lO r.:i. 4(i.'. : WrxU iti A .1. A'. I'li.

V. Hill, III) (IS74) Tti (III. 4iil: <!:illi,iniii

V. Wisilini li A. It. Co. (ls7li) ."i7 (i;i.

.'il2; Ciml: V. M' v/. /m if .1. A', fii.

(lHS:t) '.2 V.;i. 4H; fiillun H'Hi ,(• IU,n„n

Mills V. WiL-ion (lS!i2) «'J (la. .•US, !.">

S. K. ;iiJ.

"Ill (ii'nrL'ia, liowcvor. tlip di'^titu-.tion

is liikcn tluit tlip iirinciplc uiiilcr wliiili

a rule is liiiiiliii;; ii|m)1i nil i'iii)ilcivi'i'

wlu'iK'Vcr it is nrluiilly or pnii-trmtivc-

ly known to liim is not ti|i|>lii;itil('

wlifH' tlio rulo rccjiiiros hiiii to waive
rertain ri^'lits not iH)nii('it4'(l witli liis

diitips as an cniplincc To liar liis

rijilits it must ho slKJwn that he cxpicss-

ly ajrri'i'd to that parliiiilar rule. Tlie

lucre fact tliat lie ki'pt a ropy of tlie

nilea in his possc;;.<i(in. and reinaiiied in

the service will not di^alle liiiri from
rei'overv. (liuniiii I'. It. Co. v. Ihtuli})

(1S!IO)"«0 Ga. 2!I4, 12 L. R. A. 342, 12

S. K. 92,').

•The duty of a. master to furnish rea-

sonahly safe nia( liinery. Iwinjj lujnas-

Hi^nalile. cannot he shifted to his .serv-

ants itierily l>y the pi'oinii1j.'at ion of a
rule reiinirini; tliein to iiis|ie(t the .ap-

pliances liaiidled liv tlicin. Fnril v.

litcMiuifi It. Co. fls'72) 110 Ma-s. 240.

14 Am. Rep. .">!1S (rule re.piired t.liat

the driver of an enfjine sliouhl he held
responsihle for the conditioti of liis en-

jrine. and niu-t lie sure that it is in <rood

workinj; order). A railroad company
cannot escape liahility for injuries

<aii>ed hv the defictive quality of tlie

side st-lkes of a luiiiher car liy the plea

that, according to its system, the duty

of loadiii;; and adjusting the stakes was

iiupiwd on the shipper. liiiKhlni v

.Veil )..i/,-. A. /•;. .f U. It. Co. l]Hs:>
107 N. Y. .•!74. 14 X. K. 4o7. So far im

a rule c. .iitiavenes the principle of law

wliidi rcipiiics the master to fiiriii»li

and maint.iin siiitalile material and ap
]ilianci~ for the safe prosecution of it-

liii-iiicss, it will lie rejiardcd as wliolli

inopeialive. Mi infill ix A ('. It. Co. \

(iiiiliiiin (ISIIl) !I4 Ala. .J4.'), 12 So. 2s:;

(rule licie iidated to the I'xaminatinn
of appliances I . A contract liy which
an employee at.'ices that he will not at

tempt to couple or uncouple a c.ir iiu

le-s lie knows the coupliiiLT is in propt-r

condition is an in\alid attempt t.o ini

po-^e on liiiii u duty which the law iiii

posi's upon the master, to .<ee that tlir

implements are in a rea~ou:ibly nali

state of repair, jl/i.vxoio i, K. it T. It

Co. V. Miioil (l^nii; Tex. Civ. App.) ..

S. \V. 87!). It has been held that, nii

der such a slatiiti' ,is the employers" II

ahility act of Alahaiiia, n rule whiih
leipiires an employee "to look after aiil

be responsililc for his own safety" is in

valid, loiii.ii-illr ,< .V. ft. Co'. V. On
(ISOO) 91 Ala. r,iH. 8 So. 3(m. Tlii-

decision was followed in Itiilniioinl i'

It. It. C... V. Jiiiirs (ISilO) (12 Ala. 2!^

9 So. 27tl, where the employee hn !

afrieed espeiially to be bound by eertMiii

rules, one of which ran as follou
" riie conditions of eniplovineut by
company are that the rcfrular comp
sation paid for the services of enijilcy

ees shall cover all ri-^ks incurred, aiil

liability to aiitident from any can-
whatever, while in the service of tin-

company. If an employee is disahh I

hv accident or other cause, the right t.>

claim compensation for injuries will

not be recognized."
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ent witli tlio iK.sition flint scrv.irilo nf a p;irliiMil,ir pImss niny 1h' re-

quired l>v a rule t.) nrutect tlieiiiselvis iiirnill.st eerlMiii siKinnlie iliiu-

p>rs \vlii<'li are obvidiisK- iiiciilciit.-il ti. tlieir sjiecia! wurk, ami wliidi

do not iiii|dy the oxi.stenee of ai'v detVit in the plauf of the eiii).|,,v(.r.'

230. Rules requiring the servant to examine the appliances used by
him.— See g no, i>osl.

231. Conflict between the obligation of a rule and other duties.—

The (iiie>tioii of the extcMit of a .s<>rvM;it's <liity to ohserve a jiartieiihir

rule is souK'tiiiies ileleriiiiiK <l Ky the apiilication of the iietieral i)riie

fiple that a jierson uim.ii whom two iueoiisisteiit ol>lii;;itioii-i are iie-

jMJsed hy a eontraet may, without enl|)al.ility, a<-t upou the aH-uiujitiou

that the less hiiidiiijr (,ne may l>e disrepiivjcd. It is ciiusidercd tliat a

rule lias 11(1 l)iiidiiif> force where the eouditious existiiiir at the time the
injury was n-ceived rendered it ].raetii-aliy impo^^ihle to oIk^v the
rule, and at the saiiie time perform the ser\ iees re(piired hv the
employer.' In oth(>r words, the fact that tlie jihiiii; tF has ilisolH.y,.d

a riili- will not, as matter of law, del>ar him from recdverinir. if the
defendant eondueted his hiisiness in a manner wliicji rendere<l a vio-

lation of such nile neeissary or jiroliahle.- I'nder siieTi circum-
stances it will k> inferred that it must have Ucn enacteil U) S4'rve some

•A rule wliiih ]iriiviili< that no no- wliicli he waives nil lialiilitv of tin- corn.
till' will he fiivin to traiknun of tlic j.ain to liini for anv ivmiIu of ili-,,lnili.
|ia>~a};v of extra train-, and that they cnie or inl'iaition 'of a rnii', is not a
inn-t {.'overn t licnisclvrs acc-oi.linirly. is lonlract a-ainst i-mlilii- polirv. It is
valnl. When, the.v knew of the i iile, iiieivly a chelaration on hi- fiart that
they niMst Ik' taken to have a-s|iineil the the eoinpany Mill not 1«. liahh' to him
ri-k of the |)ass.i;;e of sueli trains with- for the i(>"n-e(|Heiices of eeilain aeis
ont hlowinj; a whistle or rinLrin;; a 1»1I. wliieh tlie eoniiianv fophi.ls him to i.er
«/.//)/ V. DilnnU I., if- V. A'. r„. (ISIIJ) form, /.his.// v. h'„h„n,„,l it I) It c,
!l.i Mich. liTli. .-.;} N. W. ..Ji;, liiih- |,ro- (IslH) 47 Ked. •Jn4.
vidin'i that extra trains may i)as.s over "A ma-ter is ileemeil to have waiveil
the roail at any time withoat pievioiis the ohseiiame of a ml.' forldddin;.' an
noliee. and that Ihi' foreman of ;.'an::s aci not neee—arilv ne;.'lij.rent in il~-i-lf.
of track rc|iairers imi-t lie alua>- pre- where the duty wi.iih hiT servant owe-!
jiared for them, anil rciniiinu' him to to him cannot' lie pel formi'd withonl a
take various appropriate iiic<-.anti<ins violalion of sneh riili'. Itiunn v. I.nui.'i-
for the -afety of his snliordiiiatj's. are villi- it- V. U. Co. (1S!).')| 111 Ma •';.">

rca-onable. Cnsinll v. filt^hunili. ('. lit .Si. KMIl. In .v., /,/,,„/. v. ///i„,',;." r"
<( SI. I., li. („, ilssHi .to W. \a. T'.iS. /,•. („. ,lss7i 7:i Iowa. l.-.S, :U \. \v'
II S, K. .'il: llhiin V. SI. I'.iul, M. .( .1/. 7!iii, the court remarked. <irf)iii,„lo, that
A'. ((,. ilSsSi ;)s Minn. 117, .i.') N. \V. a s,.rvants \iolation of a ' known rnli-
Siiii (validity of rule was hero Jis- wa, exeu-.ilile if ••lliere existed some ne-
HMiicdi. \i'\ it has hicn held that a <r--itv whili imposed upon him a
regulation makin.i: it the duty of the hi-her ^lnt^ than that ercatc'd l.v the
track foreman to protect him-elf rule.'' In .\iiii„„t \.i,s d If. iallni
a-ain-t all trains. re;.'nlar and extra. A". Co. v. Cimi.lirll ilMM) l.'i Kv L
"ithoiit having' any notice wh.itcvcr rf Itcp. 714. -J.") S. W. 2li7. the fact tlu'it an
the same, is ail unriMsonalde one. 1\,/- .ihandoned rule was not reiinircd for
/'s V. .Mhnlir .( It. A'. Co. (1S!IS| ]>2 -af.Mv ha.s tie<'n mentioned as an addi-

M ,

-,
'I";'-

.-" ^- '' "*' '"'"'
•''I'l"''' 'i'""' ""-on for de.larini; it to be of

I
IS. 1,1 12(1 \. C. .-,(is, •_>,; s. K. 7S4.. .\ no hindin^' force as n-'ards a servant

pajer sij-ned by a railroad tmplo\ee. by »//<..•.«•.% v. /,'K.vft rf U.^Mfg f'o (18^0

J

m
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jiiirpiso ritlicr tli.'in tlic ]ir>itt'i'iii>ii nf tlic ]ir<i|H>rty of tlio mnstor, or tin

jiroiK T (•(iii.lui-l <<( Li^ l^ll^ilu•.-s, ur tljo .-iil'cly or idnlci.-tiHii of his em
jiloyccs.*

J lii> piiciMl [>riii('i|'lo iii\nlv('S tlic I'oripllnrv iIiMt tlic cITcct of n spi-

ciiil iinlcr i»ii(il \i\ nn ciiiiilnvcc who is ihi' • ki^Ut's nlh r n/u in I'l-

Micct tn tlic .siihjcci iiiMllcr will ii]ht;iI(' sd :i- In r-ii-|K'iii| jiri) liiiilo the

oMipiiti'iii (if a f^i'iicral ni'ijcf ciiilKJiJird in a nilr, an<i llius i'mmmtI inti

41 Hiin. 407; O'Mnllrif v. \,w Yuri:. I,.

/;. if H. ' i-ii. (lS!':t) 117 Hum, \:W. li.

X. V. (
|)l>.

48. Sco ; 410. noto ;t,

//i),v(. It is error to iioM>iiit the pliiiii-

ti(r where a rule fniliiiU the enuplini,'

of curs «liilo in iiiitiriii, if the evi(h>nee

is ihat tlii'ie Hii> a ;.'raile in 1 he van!
wliieh rcnchrcil il nii.^ary for llie ears

to lie nK.eil wliih' I hey were ticiii^' iin-

coiijili'd. oil iKvdiint of the link.'* anil

Jiillt lieirig ti;.'liteiieil when t.hev were
i<tatiiiMai V. Wrirlil \, Sniilliriii I'. Co.
(IHllll) 14 Itah, ;is:i, 4(i K. \V. ;i74. A
ooniliietor's infrin;.;eiii( iit of one r(j.'ula-

tion reijiiiiin^ liini lo remain in the

miiliUe of his train on ihveenilinj»

prade-. so as to lio heller alile to ilireet

liis crew, is not ni'ees-iirily ne','li;;eiiee

whpri" anol.lier re/iilatiiiii inipo-es on
liini the duly of "Ijikinj; tlie safe side

in all eases of doidit." What i.s the
"s'.ife side" in any jiiven exiu'eney is a
question for tlio exerei-o of jud^iiont.

A court, thereforo, Ginnot say, as mat-
ter of law, that n coniimtor would, un-

der such cireunistai.ees, Iio <;uilty of

liej.dij,'enee in quitlini; his jiit tempo-
rarily to warn the (iiL'ineer of the pos-

sihility that ho nii^rlit meel some oli-

t-truelion not known to, or iioi, coiisid-

(Med hy. the company in makin;; out the

speeial order under wliieli thi train was
ruiuiing. i^iimcrsrt rf C. ft. Co. v. <lnl

Irailh (18S.-1) 10!) Pa. 32. 1 Atl. 371.

Jn Hall V. Chicano, IS. d \. It. Co.

(1801) 40 Minn. 430, 40 X. \V. -J.iO. the
]ilaintitT Wii-s allowed to reoover on tlie

pound that he could not conform to

the timetable, and at the .same time
keep his train "under coinph'te con-

trol." as one of the rules reipiired. In

,1/iihoma a. 8. K. Co. v. Richie (lSO.->)

111 Ala. 207. 20 So. 40, the injury oc-

curred while the plaint ilT, who was a

luakeinan, was between niovinf; cars.

For a spe<'.ial plea the defendant set out

a rule of the company which, amon^r
other thinjis, proliibited employees
"from gettinjf between moviufr eais.

while in motion, to uncouple them,"

To tliis special pica the plaintilT llled

a rrplieit iiiii. whii'h, in siili~tarhM-.

:neried lli;il. at the time and phn.'

uheic the injury oeeiirred, it was tlie

duty ol t!i.' plaiutiir to uiuoupie the
eats, and that this duly eoiihl iiol lie

|H'ifiuiiied withiiul. j-'oini; lietv\een the

curs while they weie in motion, and
that it WIS tlie custom of ]ilaiiitiir. ai-

(piie~(Td in by the lU'feinlant. to jjo lie-

tweeii the lais while in motion, for tlie

purpo-e of uiieouplin;; them. wheiieMi
it was ni'i-cs-ary to do so. To this

repliiMlion the defendant dcimirreil. as-

Hi^'nini; several ^.'rounds. The court,

held that the replieation was defective

in that, it f.uled to ->tate the fails an!
cireuM'staiii cs which rendered it iieei

-

sary f<ii the phiintilf to jjo lictween the

cars while in motion to uncouple them.
in dischariro of his duty: and that tli-

defendant was aecoriliiif.'ly not infornied

by the re|i!leation what fails weie le

lied upon by the plaintill' to ah-ohe
liim from an ob-eiAaiiee of the rule, an !

could not. piepare to meet t.lie is-^ue pie

sented bv the replication. I.tmisiiHr

if .V. /.'. Co. V. Molhrrxl.,,1 (1 SO.^i i lln

Ala. 143. 20 So. 07, holdinj; that tlnie

is no such conflict of rules as will in-

validate them, where one reipiires tliit

trains. u|"in ap|)roaehini,' a "tiineta i!.

station." shall he under full (ouIm'.
with the expectation that the miiii

track is occupied, and anotlicr provider

that the jreiieral diieelion and govern-

mciii of a train are vc'sted in the eiei-

duiior, who shall be responsible for ii-

pioper coinlmt. and rei|uiiinjr all em
plovees on the train to yield olH'diein

to Ills pioper orders.

•St,uii(i V. loirn ('. R. Co. (lSO."i) Ot

Iowa. 3S0. (12 X. \V. 700. The couit iv-

nnivked: "A rule which, if olieve !,

woidd picM'tit tlie defeiiihint from |ir":'

eriy cariyinjr on its luisiuess, does ii..t

commend it-(df to the courts as hi ! _

nniile in irnod faith, and in furtheran e

of any legitimate jiuipose."
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linwciiMil,,! ;!,. (v.ii~r,ju,.ii.v,-. ,.|'.li-, U ,li,.i„T.'

A ^iKci.-il i,!,.r. U.r.vrui; ^yill .-ii]:,.-..!.- ,•, sl;in.lii,- rnlr ,,„iv wIhto
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n-anl-, an-rs ..winn- to .,,,,„. ani,,,, talv n I.n iL,. Mi,.,.,- ,,f ii„'. ,,n!. r,
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l.'-s I„. |,a. artual knnul, ,|^,. tiiaL li,e viu^.l.yc whu yiv,, it is u.-linj;
V.nillll lll:^ I^OW: l-.,.«
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-uii. 1,1 p. i,.i. .\ l)KiKc-MLJM uliii .-.tnih - (lire n \ i,.u nf tl,.. ... a:i;(.. t , i

on ti,.. pi!.,, of ,1,.. ..„;,i„.. f„, ,i„. ,,„,. in.^.j:;'',:,, .',,":!
,.i^''H;

Kilion of the ron,lM,tor aii.l on;;!!,,.,.!-. (Issdi :i| ||| \„.,
,^.-
"'"' ^"

"

1 i.
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, np U ' • r-
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y,

—' i^- ->-«..,.. of"„::^
•n,,

''•' "' •* I •'•'• "*^ .Ml. .>ls. for (l- -inniinL' of tniin< i< oMi.'itorv
I - .-m ,..,na,k,.,l

, ,at tho ^.rv.nt „|„n lo.h .•o,„|M..tor/ an 1 l-u'-li^^l^«;.- nn.hr no oM„.atio„s to ..I.,.v an an.l if an ,.„.ri r i- i.,"lU ": "
Z^'

o..icr to ,..,„.,ve I„ok,„ paper winle the Ji.,iun .hie to Ihe starting of hia train at
^ol. I. M. & S.—33.
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232. Waiver of rules, when inferable from the master's acquiescence

in their violation.—A ]iriiici|.lc (-.tuMi^licd liv a lavirf iiiiijil«r of .I,-

cisioiis is llnit ii nilt' ccmscs to Ik' liiinlini; ii|inii cniiilnv tis. wlicrr tli'

iiiii.«t<T lias >aiicti(iiii-i| ii-. rr|K al<i| vicplatinn t',.r m Icnuili i-\' tiiiir siil'

ficiciit Ui warrant tliriu in aiMJiiir ii]hiii iIic a--uin|iiiun iIimI it Wii-

alir"i;atril.' Otiicr li-iiirallv r(|iiivalrni I'lU'iiis in wlii.-li tliis ]iriiii'i|ili'

a tinif iKit -rt (liuMi in llir -. Iiciliilr, !»• Sh'm i( U. S. I! Cn. llsiUi lul Mi.li

ciiniMit lAriiM- iiiiii-rlf fnr hi- ili-.il«-.li- .")!I7, till N. W .
'<»•>. 'l'» IIm^ >.iii II.-, t.

I'liii' nf the |iriiitiil (inliis nf lii-i -ii|n'- -cc Ihi'i'^ v. /d's/i il /*. \l|^l. To
rim» nil (hf yimiihl llml lie :iI1(ivmi1 iIsMm II lliiii. 1117; /,m(/M i7/. .( V. /i'

liiiii-ill til 111' |in\ail.Ml ii|ii>ii In t.lii' m.m ( .,, v. /,'. "..i// ' Is'iin mi Triiii. I'.;s. .1:!

cliiiliir til ili'|i,irl from llir' ».-ln..|iili. S. W. Ili'iii; \',ii">l \ . /. v i(- ,1/. Will,,,

tiliii'. f,r..i./i.( />'. ,( lll.il. I'll. V. I/.' /.'. ( II. V. (,/,»/./,.// ilS'Hi |.-| Ky. 1.

liiiiU llsTTi M i,.\. 7.1. l.'rji ;il, L'."i S. W. •_'ii7: h niii.' rl.iirl., ,

'• Tlnti' i- nil iloiilii tliiit n |hi-(iii nr In '',,. v. / . lMi7i J.'i •'. ('. A. .'nli

ronipaiiv liaviii;; :iiitl>urilv lii c-liilili-li .M t . S. A|i|i. . .li, SI) l-'cl. 4s:l ; iiiuriiin

nili'i fiir tlir I'lUi iiMiiiMl. of I ri|il(i,\ii- /', /.'. In. \. Iihiik (|S!i(»i !)2 Ala .•inii,

iiiav. in iinv part iiiiliir iii-laiici'. waivr !i Sn. iJ.'rJ: .[tilii\i,ii, T. d- S. I'. A'. ''.,

olMMJii'iMT to (lu> iiilr^. or may knou
in;.'ly an|uli'-ri" in a ili-ri';; inl of t.lii'

Dili'^' SI contiiniiMi'-lv aihl for .-.nc li a

Icn^'tli of tiiiii' as to jii-tiiy tlic infii-

omi' tliat lliry aii' no longer in foirr.

anil Dial lllM'ilicllrr viill no' lir ri'-

(|nirt'il." Miiliiiiiiii II. >S'. 11. I'n. v.

A'iiii(/i IIH'.i.-)) Ill) Ala. 'Jr.li. UD So. l.tj.

"Wlicii' 11 itrtain nili' of iIh' I'lMjiloyi'r

. . . lian lii'in lialiiliiallv ili-nliivi'il

V. Sliillrni (IWiii) .-.7 Kan. -ttMi, Hi Par
IMl: l(i/iiv.,ii, 7'. .( N. /•. A'. r„. V. sin
llsslh 41 Kan. 7-.'!l. I'l I'.ir 7'.il>: h-m
.Mi.s I'l'ii. II. n. ,( i;. n. Ci,. V. Kin
(
Is.siii 41 Kan. rail. 2\ Tac. 770; Inh

,

llillililKll d 11. \. If. I'd. V. Iliii-.ii

I isiu I s:2 Ti\. r.-2:i. is .'<. \V. liisi

;

niiiii V. i.niiiyniii. V. o. <(• r. H. <„.

(IS'.Ui 7> Mi-s. \2. 1-2 .So. 24H: Chi
rinin it- IV. /. A". r<i. V. rlilllil (ISll.'il

sinio itH iniiiil ion, or fur a Ion;; |m riml l.')4 111. 44S, 40 \. K. ;i:i2 ; lli».i>i

of time, in I lie |iir-i'nit' or 1.o tlii' knoul-

»'il;;i' of till' iMiipliiyi'r, nillioiit an at-

Icnipt to cnfon'c it, or lia- luiii ili-ir-

{jarilril in ^iirli a niamiiT, aii'l for »iiili

li'ii^rlli of tinii' as to rai-c a ]iii'-iiin|i-

tion that it was done uitli his kmnvl-

o<l^»> nnil a|i|iii>val. tho nilr will hi'

revrarilt'il as aliro;.'atj'il or waivnl."

H(i,(//i( V. Soiilhriii I'. Co. (ISDUi 14

Cliiii'.in i(- /'. Unirifi'i Cii. (ISilli) IJ

.\|ip. Div. :illll. I J \. ^'. .Siipp. HI.S li'oii

iliiitiir on a fniL'lit rlrvalor not. as

niattiT of '.iw, ni';:li;;i'nt in allouiiii;

othrr I'lnployi'i's ('Hirai^i'il with him iti

lianillin;.' friii.'!it. to ;;o npoii tlir I'lr

valor, iiotu ilh-tanilin;r a notice that

liillnir on thi> cli'xator witlioiit fioVnii-

sioii is striillv foihiihli'ii. Iliirr hcin"

I'taii. .''83, 4I> I'ai'. .'!74. ".\tii Deration of cviiliiiic that iiniiloyi'i's had I'li'ipirnI I >

n rule . . . may lii' pri'-iiiiii'il wlirii ri'Mi'ii wit.li llic kno»h'il;.'i. ami <on-riii

it is froqilPiitly ami opi'iily violatiil for of the I'lnployiT I ; .\h\if v. Cnlnini

siU'li a Ii'iiL'th'of limr as that till' coin- 7 "//rv Tnul.' I'n. (IS'.iS) 170 M,i.-

jKiny [I'nijiloycr] coiihl. liv tlir ii.m' of i2S;i. 4!) X. K. 4l!7 : lliinii v. Mirliiiim,

ordinary iiirc. liave ascci-taiiiril its non- I.'. A'. I'd. (1Ss!)» 7H .Mirh. .'ii;!!. 7 L. II

obs<'rva"nce." Tc.r'in «f /'. A', fo. v. .\. .'lOO. 44 \. \V. .".Ii2; llnlnii v. I.nl..

l.iiqhlii (l.Si).'); TfX. Civ. Ajip.) '.ii S. Slmrr it M. S. A', fi,. il^llHl IJl Mir!i

\V. 7!»n. ",\ railway loinpany famiot 212. SO N. W. -'.! ; S'lu-llinn 1'. A', r..

escajir liability by showin;^ a violation v. Mil.rls (IMiJi 1 ('. ('. A. li'J.'). 4 I

of riili's wliirh aro n<'\i'r I'lifoiri'd. ami S. .\pp. .'iiiO, .'lO Vvi\. 71S; i;iilri\hni. II.

wliii-li aro lialiitiially disrcL-ardid with it S. .\. U. Co. v. Culliii.t llHOO) 24 'r,\

the kiiowlrdup and apparent aiipiiis- Civ. .\pp. 14;i. .'17 S. W. SS4. In tli"

(•(nil' of olViii'is whose duty it is to en- followiii!,' r.as(> .-in instruction was ap-

forco t)i(>ni." Simiililiiiii v. Cliirnno. St. proved which tohl file jury that an em
/'. d- l\. C. If. Co. (isilili OS lo'va. 'JO.'i, ]ilov'e is not bound by a rule of lli.

117 X. \V. 227. A railroail company company, which is habitually violatil

cjinnot plead violation of rules by an with llic knowledLri' of bis superior of

employee, where tlie work was bcini; fleers, and without any cli'ort on tlnir

done in the manner in vvliich it had part to enforce it, or wlicre the u-a-jf

been done for yeara. Kustiiiun v. I.iikv and luactice of the company would tcmi



4

1 232J SVS'IKM. 51.1

l> >\:\i<;\ iiiv til.-.': '||i;|t J, ,.;, .;,,||i j,, viulntintl ..f a ni!i-. l.ll.iwri IHhI III-

i|im-.cM,| ill |,v ill.- rli:|,|,,_viT ..!• Ill'-, IVI.ivm'HI :il j m-, ; ;||I, tn ;ili

iil>Mli(|.,lili:ilil uf llic nil,. • ' ,. ,.\t.'iil l,> \',lii,-|i il,,- iMI-(..iri inlVii.-.

ilii' rule;- lliat llic -rrvanr,- .li-nliciicii.T ,,|' m ml,, j, ,,,, I,.,,' i,, hi, n.-

tloli wli.Tr thr lii:i.|.T lui^ W:ii\(<l ..|.r.li.-n,M' I., l|,;,t nilr;' lli;ii ;ni en.
pl".\vr i.. ii,,|, |„.niiiii.-.| I., .-,.1 11,, a- a Viili.j .]. t.i,-,. ii„. injniv,! .i,

lil.A(v\ \i.,|alioM of II nil,. wi,i,.ii ih.. ,.|,ii.|..v,r \vA< kii.n,iii:;is

|"'n;iiil.-,| In I.,. i.r;icii,Mllv iil.iin. In, ,.,];' ,,i- iIimt. \vli,n nil.-;,h.| r.j'i

l;iiinii« ...-liiLli-Ji.-,! |,\ i|„. iiiii-i,T ,ir,. Ii;il,iiiiallv ili-nU.v ..,| v\li|| j,;.

kii,.ul,..i^,. ,,r ,N|,n -, c.i,-,.!,!. .,r ||.,v,. l-.i, ,li-M-iir.l,-.i uiil,.,ui i,i,

< xjii'c-, ,.,iiiM.iil ill -11, -h I, m.imiiT ,;iiii i',.v -iicji :i l<.|i::ili ,i|' lii,,,. ;,, i,.

liiUf il ]MV-i|lii|.li..ii ih.il Im- 11,11-1 |i:i\.. lHt',,iii<. auiiiv ..|' -u,.|i iialiiliiiil

li-iv-iii-,| an,
I

:i|.|iio\..,| i|„. -aiiic, .-iidi riil.-s mid ivgiilal i,.iis will U-
ili.-i'c.::;i|-,l,.,i.*

It I- prn|H.r tu li:i\(. tii.-.ii-.. I. ill,, jiirv, \vli.-r<vor tliorc is cvLl'inv

to n,i-l,..„l l,im inin „ n„|,,ii,,n ,,f . Ii.. .|iiii...| ,,f l,i,„. lim ,|ii,» riilii,.- i- n„i
Mil,.. I.tn. /,•..,/,. Ml!. .( 7. /.'. r.. V. -,.p,,M,i,.,| l,.v :,„, „t|„.,- ,.M-.. ,^hi,.|, |„,
' " 'l^"'"' •'^ \il<- 'ra. a S. W. ,•„„„. |„ ||„. uril..,-- n,,li,.... „n,l mi-
.11 Ii, -till,. II. .11- |...M.,l|liu. ..vi.),.!!,... I..II,I t,, l„. in-,.r..|„.|l.,l.|,. Hitll t h.- Mi.lli.M,,
111- III -liiiw Hill llic inii-lrr iliil nut re .•.,-,.- ,.|i,'.| in th,- ,ii-iiii|.. i ,,|,.,

iliiiiT ,iUi.,li(.|i,.|. I,) till. rill,, ill!, .;.!. (I til -///. /I/ v. Ilniiinl.ii' .i >/, 7. /, <,,
liiu,. Ikiii IiiI'i iii^Til. ,ini| li:iil -.111, I iiiiii.,l I jsssi !IH M,i. (I;). II .s \'\ ..jn's |,.||.

'

ils vii.lMtii.ii. Mr |.r,,|„.i|y i..fu-,.il. n,.<T jn-i ii,ill,.,| (iiViiiiin l,i 'in;ik.. -l„,i'i
I ',„,•<, ill. ,1- \. /,'. („. V. i;i,h„,,h,i„ iii„\,.- uiili til.' i-ii.'iri... uMI,. tl „,,,

l.sii.i. Hill Ah, 2:1-'. 14 S,i. •.'1.11; fin n.-r Mm-lf «;,- n,.t „n il
, li n,^,l

''n„ i( II. /. /,'. r„. V. //./„„ (|s:i.->) -,„i,.,.|v l». -j,i,| II,,,, ,1;,,,,. ,.;,„ I,, ,,,,
I.-. I 111. 444. Ill N. !:. :t.Tj. ui„.|,. an i-,.,„u.,V ,vl„.,-,. tl „N , ,i-,,„„ «hi,..,
iiniKnir li,i,l. nil iiiiii.v i.,,M-i.,ii-. vi,, 1 1,.. jiliiiiiliir -,„ , |, i,,' ,.-ial,|i.|,i„.- I,v
''''''. •> •'"''• -"II ' 'III' iii-taiii.,- Ik. hi- ,.\i,l,.n,,. i- „n,. uhhl, l„. ,i|,|k;,r< ,',,

in- in III,. |.
,•,-,. M.i. nf hi- .iii„.ii,,i- <,f- hav,. h,,.,, .li-i,.-ii,-,liM..r ,.,,nallv ujih ||„.

lurr-. uh,, iii.uh ,.,, ,,i,j,.,.|„i,i. it is nut. nil,. i1-,.lf. f,„h;il ) ni^t >•'„ \ l„^i
•nor ,,) ,l,.„y a n..|,i,.-t \.^ ,h,. ,h.f,.i„| T, r . w,

, . I. .( I!. It r„ lisss,,;.,
ml ,„i.|,a,-,. 11,.. ii,,^ ,!,„,. if il„. |,h,in r,,l, :;.-,:(

, |„-ii„.i|,| „, ,,.,„, | ,,, |„.
i.i iliil ii.il fi.lhiu Ih,. i-..in-,. pi-,-.iil„.,l ,-,,ii,.,i i„ I/. ,„,„/,,, /...ni-nll, .( \

h: Ih,. niii.. an, I u;.- , ,.M-,..|,i,.|it!\ in- /,'. r.,. (|sm;| s.l Kv .""is'ii

luinl, l„..„„|,l n,,| ,v.„u., ..„/,.„//.•. S,.,. th,. |,a-.M.,.: ,,,„„,.,'| in „„„. ,.
I lll:>i. i „. V. \l.,llsl,„ ilsiiji 1,11, ,;;,. ,s„y,m. f,,,,,, l/„/,„,„„ ,; .v /,. ,,, ,,

i^iil. III .'>;. K. !>.-.:!. In Wih„„ V. Mirli i;„nrh rl-'i.-,, ||il \1:, -'la; ',,<,, r;>'
"'» r. /,'. Co. ijsMiii 1)4 .\li,.h. -Jii, .-,:i ami 11,,.,/,/ v. .v„»// /• c, iIs'miTV W. 7!I7, l.hi' iiMiit ,.iiii,-i,||.|-,.,| tliat 14 I tah. lis:!, ),; |'.,,.^ .-i; ( n,,. ,,,1,,,,

till' ihi.tiiii,. whii-h |iri.ili,.al,.- a uaiv.T |ilira-,-.,h.j\ i- f.,iiii.| j,, \ ,, ;,„/v ^ r/,,
"f nil,- fioiii thf iiia-T,.r'- kii,)v\l,..|;;i.iif ,.,r,,.„ .t \. U. /,'. /',,. i|; , 1 J.-, M|,.||
lli,.|r ii.|ica|,.,| vi.ihiliuM a|.|,li,.- uiiK tn :t!l4. st N W . I7ii: //,,,/,,„,/ r C ,(
-tian;.',.!-. anil limits tl„. ,:i-,- ii, nhiili .S7. /.. // c... \. /;.,/,,,• .

I s'm i
'

.'i.i' ,

' ('

iti alii,i..;aticn of rii!,.- hy a railin.-i.l .\. 4f.s. ,,.'l r. s. \.,.,, .-,.-,:j m |.v,| >->|
iinpany «ill l«. inf,ii,..l as t,. ,iii ,.1,1- an. I niaiiv ..IIi.t ..'f'tli,. ,,-.- .•ii,.,r'i,i
I'h.v,.,-. tl, ,hi.-i. in \\hi,.|, I,., i- c.niii.lh-.l I hi ti.'.ii.

I.y |ii.-iliv.. ,.r.l..i- ,,, vi..lati. .sii,.h nil,.s. M,,///,,,,. /'. /.'. r,, \. V,,/.,/,
..r \\l„.n -11,1, a -y-ti'iii ,.f limine; the tISIIJi I C. C. \ ,;':, 4

|'
s;

'

\,,,, •jii.|'
ir.iin- 111- ,011. 1, 1. -tin;; th,. !„i-iM,.-s is .Mi l-V.I. 71>i.
I'l.ipti-.l a- ,,, niah,. il n...'.--.,iy ,,. vio- Ww,„.7./ v. /,•;„/;,„,, ,/, \y.si,r„ /,•

iat€ rulea in orUcr to do the woik re- Vu. (IWO) 21 Ltah, .i7li, liti I'ae. 1021.

' y
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tli:it llii' nilc vvliii'li till' x'r\;Mii i> iilliiri'l to Iimnt ili^nln viil wn* I'lis

Iniiiiiiilv \iMhi!((|, wiili ilir l.ii.w l<'.|>.>-r i,( ill)' iiiii'icr 111- lii» ;il:i;iI.'*."

In iiilur \viii'i|>, , i'lt iii'c iIliI ihc ml!' in ijUc-iiMn ua.^ Iniliiliiiillv

\iii|iiiril to iIk kiii.w Ir.l^c ul" ilic <-ni|'l"M r i^ . Inii--ilil'' t'"r il. [mr

j'Osc' ol" r<'|nllinu ilic inlVriniM' nl' runlribnluiv n(';;ll:;i'ni'<' wliidi

wuiilil (iilii-i\vi54> b. drawn, ii:- a matti r of law, wlun su<-li violalion is

All iinal\sis of tlic pi inciplc mIhiM' <'\]il,iinrcl -.liuix-i iliat, to cnnlili'

u wrvant. to lako a(l\ani:ij;e of it, llini- oviilontial clrnit iits ninsi \k-

(•stalilislu'il.

In tlif first |il:ici', till' servant nin-'t sliow tliat llicri' Inn] Iw^n \ i"

latioiis of ilic rnii'. -" frciincnl lliat tin v niiiilil |iro|H rlv Iw (l<M-ril"M

nii hnbitiial. I'l\ icltnn' wliidi sli , -. n viojaiinii of a nilo on oniv iw.

oci-asioiis, one of llnin In inir llir o(i-asi"ii of tlio ai-i-iilcnt. is not sul!

f'icnt t-o sliow an alii'oyaiion of siicli rule" On the oilier liaml, «'\ i

(Uiiee iliat fi rule was lialiil iially ilisre::a riled is, ilicrefon', always

adiiii ildr to cxcnsc a servant's violation ' f -ueli rule," |iro\ ided th

infrin;;eiii»'iits oeeuricd within a reascmahly !<liort time U'fort' tlic in-

jury Was rti'eived.'"

In the second |ilaee, tlic servant in, 'St show that these Indiitnal vin

lations were known to the niasier hiin«elf, or 'lie eni|i!iiyee whoM- dni

.

it was to elil'oree llie rule." I'o e-lalilisll >u< h kliowledp' the sei\-

'Wiiiiht V. SiiKlli.iii I'. Cii. (Isftr.i srncl. Ill,,,in V. Chi:iiih>. SI. I'. .1/. rf

14 I liih. ;is.i. 4i; i:\<: .'iM: \..»//io,i /'. n. If. r„. iis'.i:i) mi lovn, :ijs. .-,t; n.

/,'. r„. V. \iil.ils (I.H'.i-2i \ {. { . A. i\i:i. \\. '>»:.

4 r. .f. -Vpp. .ti'!". .''II I'i'il. TIS. r.ml till' 'r.'lll^ V. I.„k,- fii'' if- II'. A', r...

oth.T ca-.s .it..,! ill t.liis xiTlidii. (Il"il i II ''. r. A. :•'.<:. 10."> Kr.l. .V, I

:

' l.uuisiill, ,1- V. A'. r„. V. U,,„,„,l; \„.lh,i„ /'. /,'. '• V. .V'V/.-,7v (ISIIJ, I

(IMlll) 21 l\v. I,. Itcp. ;is:t. .-.I S. W. C. f. A. Wi:,. » l .\|i|.. .•(int. .Vi !•,,!

.iMI; l.iiiiisiifl, ,C \. A'. r„. V. Hill,,',- TlS; /.„,.. V. rhi,;,,, . SI. /'. I/, .f ') /,'.

iliilMl) 21 Ky. I., r.cp. isjil, .-ill S. W. r,,. (|s!i:n Sii Imvu, 420, .'ili \. \V. r,\:>:

(i.-)4 ' luil'.'niciit ri.MTM'il 'II iclii.;irin;,' S/uitil'li-ii v. Ihimii,,. St. I'. ,( K. I'. It.

|I'.HHI| 22 \\\ I.. \W\'. 1111. r.li S. W. r.,. (iMiCi -W lima. 2II.-), f!7 .\. \V. 227:

2. Imt. tiii.- iii'iiil ua- c.\pir--K iraf /.•.mim i7/< ,( V. A', f'n. v. Ililtihr

IJnii,.,!). il!Ml(li 21 K.v. I.. Itrp. 1,S2I1, .".(i S. W
' hi'ii'ilil V. A'/'i lliiiiiili- W'^i'iii It. li.'it I iii.l;.'iiiiiit. was ri-vrrv.d on rclii'.ir

<•„. (I'.ioil) 21 I'lali. .'17!'. lill I'at HI21. iit^' (inilil) 22 Ky. L. Ui'p. 1141. liii •<

'llio st.riiii;;i'-t ca-c of lial>itiial violaliuii W. 2. Imt lln' rrvi-r-al dcirs nut tcnn'i

is ])n.~rTilc.(l wlu'ii' tiler., is no c-\ idi'iic.. Iliis pin tiriilar point I.

that till' mil' ill c|ac-ti"ii was i'Vit '" Kv i.li-iin' lli.it it was tlir i-ii-iotii .f

ol'('Vi''l. .S'c \iiilliiiii I'. U. I'll. V. I'li^'iiiis'i'-. -I'Vi'M yi'ars Iji.f.in. tlir lli

.\ 1.7, /.< (IS'.l2i 1 ( ('. .\. 112.'), 4 f. S. iiinli'i- iin •-! i;.'al ii'm, to ili-icL'.inl a m'-

App. '.ii'i'K .li' Ki'il. 7I>>; 7'"///v V. I.nl.i of a railioail conipany limiting.' 1'

Uric <f 11'. A'. ('„. (Ition 44 ('. ('. .\ spcid of l.iaiiis. ua- iii'it .uliiii—ill.' -

.")!I7, lll."i Fed. .'.)4. Tlii' fai'l tliat tlir prove lliat llie i iile liad Peril iilianJoii, I

servant ri'tiirneil n eouplin;.' siiek to or revokeil. /.'.mw;//i ,( \. /,'. i;,. \

flio iillice iinnioiliately after leieixin;; Snuiluii ( !!l(ll
| 22 Ky. 1.. Kep. 14IMI, "i

it, ami never ii-e.l t.liat or aiiv oilier S. W (li:l.

stiik. is oviil.'me ten. Iin:; to sliow llial " II, n l.mil. f. I', if SI. l. A". ''... '

it was not expe(.|eil tliat llie rule as to /;.'/,.. 'IslMii :!:i r. c. \ i.-s. i::! \

-

Uiiing a stieix foi toiijiliiiy »uiilii l»' oli App. j.j.'i, I'l leil, 221; ly.'wilt >. /. •
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;il|l lUT.l nut >Ii. ill, It it li;i- U'li, li.iliiliinllv .li..nl,r\. .1 ill til,. :.,'Iii;il

i.ri'.viici (if ill, iii.i-ii r ..!• hi- ii;;..||i,, li ii not iiialrciul 1,.,\\ tji,-

1,111. wit ijj;,- ,,(' 111,. ill..,l, ,|i,.|„-,. I,, I, |„.,,|| ,,i,Iiii|i|.,|.'a .\,,r i^ lir !•<•

ijllircil 1,1 >li,,v, i|,,,i 'lie :i;;riii- ,,| ili,. iiia-l.r \.li.. \m iv .-liMr-,.! will,

lll«' Ollf-.n-ciiicllI <'l llir |-:il,. |„h1 ;ir|ll;ll l>h..,»l. '. - ( ll U-! ^

i to

\ iiijiit.' ilic niif. Siirli LiM.\. Ir.Ii;,. iii,i\ I,,, in!,, I,,
I tV. Ill i-ii-.-in ,

'liincf-
; it n,;iv , i,.|j,li,.,l IV,, 111 ||„. |||li\. I ;|lil> ;|.|.| l|.l-ii..|\ -.f the

I'llSliilll.'-' Jf III,. .v;|i\|.|- j, i-hlili,,.,! ;|> ,1 rciill , f :ir,|l|i, -.in;,' ill il„.

\ iiiliiti,.ii> of ill,, niir l,v .,,||i,. |i:irticiil:ir fiii|.|..\i ,- .it ,\ ,MTi;iiii p.-i i.f

'liiiv, ihc (|ni-ii,.i, wiiciliir Lii.avl, i!m,, ,|,:,|| |^, iiii|,i,i..| i.. i|„. i,i;i.t,T

l<'pc|lil> ll|loii ill,. o|i|iolll|||ili" > Wlli.'ll ll,- IllilV ll,- ,..|||,|i.,-r,| lo ||;|\..

l.."l, iiiiilrr llic ciiviiiii-hiiic, -. for iisi.. ii:iiiiiiiu ili«- mi-, -.in, In, ! ,,f il,,-

i'iii|.lov(i-, aiiii the l,i!i;ili I.f liiiic (iuriiiL' wliidi iJiMf, iiiisfoiiiliK-t ]):\*

•..iiliiiii(,l. ('oiii|,:iii. !>,:; \'.i\, I'uo, aiih.^*

l-lisllv, IIm- S<'rv;llll Iiill<t .-li..\v lliiit the I||;i-I. r. iMiliu-- tlllis ..iwiil-.- of
ilio vi.iliiiions i>*"iii,- rule. i.M.k no .|,.|is to .--I'.'ur, its «.|il'..r..f incut.
| llis fjict. Illll-t Im- , -^IllLli-lll.,] ;l- 11 llivc --Ml-V >l|-|l ill ill,- cIlMill of |ii-i«.f

"liicli li.;icl.-< ii|> |,i ill iiclii-ioii tliiii h.. iici|iii,--,.|.,l ill ill,. ,.,,iiiiiii|,.,I

iiifniciioii ,,f til,, nil,.. C.iiri- li,ivi. -..iiMiiin,-, n .,.,1 laiiiiiiiii;,. uiiii-l!,

it taken liltrnlly. ^\..iiM imply that aci|iiii.-,-i ni'f is ;i nci—.irv inf,.r-

iii'-<- in all ,-as(-. \vli,.i-|. tin- imi-ti.|- ha. I m-iiial or (•oii-i,.ii,.:iv.- kiiowl
<i|-. <,f the r<'|><.ai. .1 violations ..f a nil,-.''' SiH'li laiii;nai;i', li..u,.\(.i-,

incrclv iiiij.lio that, in the alisciifc ,,f sonic coiiiiicrvailiiiL'- factor, it

i: Jii.-t..ial)lc to inlcr aciinicscciH'c \vlicr<-\cr it ,i|.|u.ar- that the mastn-
hail such kiiowh ,1-,.. |;,.ih on iiriiicipl,. ami iinlh..rily, it i- cl,.ar

l.i'l.- if /). 1/. /,'. (•,,. (ISTTi -I.-, I,nv:i, "llnhrrr v. /..,/.,. Sl,,,rr ,f )/ .V /•
.'.4ii ([iriM.f iif iii-li.iM III u.il;it,'. I, .III ft,. ipiiMii IJI Mill,. 4s.>. s.i V.W
mil to i.-hilili-li a Wiiivi.ri; \ irluJn v. Utt; /.„,.. \. i'l,i,;,,iii. ,si, I' 1/ ,( o
rhiciifiii .{ If. M. A', r,,. illiiMii ]2r, it. r,,. ilMim Hli j.mi, l>ii -„•, \ \\'

.Mii'li. Il'i" s-l V. W. 470 (,lisi|>iiin\iii.,' .,111.

"',": iiilill,..! iii-lniili,.n tliat tli,. " \c.L'li.!.',.iii.,. . ihumI, l„. iniiiiit,.|| to a
|.\i-lc.|. :' 11 ,.ii-loiii in viiilatimi ,if a railiu.nl inni|i:iiiv f.,i- ii- failm,. (,, ,|iJ.
iiili. « ..viiliii,.,. friiiii wliii'li a \vaiv,.r ,ii\-,.i-. afi,i- a |i<ii..il of f.nir i. .iiiIh
liii-lit 1*. iiif,.n,.<ll. S,-,. a!-o lliihnr thai an i.|iiplov,.,. lia- 1,,-,.m "iiiltv ,.f nii
y. I.nl:,' sliorr if .1/. .S'. /,'. (•„. (1H!I!U lial.iliial vi,,|ali.,i of ml,.- fiaiii..;i t„ s,..

IJl Midi. -Jl-.', SC N. \V. 23 (wlari. ..Mr.. tl„. ...,f,.tv of iniin. at suil,.|i,.-
in.i-l,.r or lii» a;.',.MN knew of ••wh vio- fio,;,;..,, v. .\i» ),,,/, r. ,0 // n /{ i',,
l.itii.nl: l.diiisiillr ,{• \. /,'. Co. v. Srun- llsii.'ii l),-, \. ^- tuil -Jii .\ p 1

I'.n (I'.mii 22 Ky. I.. 1!,.[>, l-lno. tin S. '• S.,., .,,r . Aanipl,..' r/, ,,7,,,;;/. >•. r
\\. 114.'); ami tlio ,-.i<i.s lil,,! in tli,. fn! <t .V/. /,. /,'. C,,. v. Ilnl.rr ilsiidj x\ f'

li.uia;; mili.s. That fr,..iiii.nt di-ohcli- ('. .\. tiiS. r,;j f. s. .\p|i. .",.",!, 01 l-'i.,l

111,,, to till' ^',.iu.ia1 (.iil.rs of an eiii- 1*24: I lulu, i- v. I.nl., ,w/,„,. ,( |/ .v /,-

|.Ii..vi.r i-anno; of it-,. If. opi.r.it.' an a Co. (Is'.ill) 121 .Mi, h. -Jlj. Sll \ \\ •«;•,'

niilliliiation ,„ Ih-n;, wa* ri.n.ntly laid \ i-lmh v. flu,;i,i,, ,( "if. .1/' If' 7;i
• '.."11 liy ll;i\vkins ,1.. in Vid.'ini v. iMkh') h>,-, Mi.h .'jiM .s4 \' \V 4;(|.
',/..-• Fn.tcrn H. Co. I S!1S) ll Tillies \, „,.,., I \,„s .1 .1/. \nll,„ It Co v
'•• ''•"'''-•

r.,,:i.\..ll .1V.I4} 15 Ky. L. Itep. 714,
- Sh„,u, V. Irnrn C. It. Co. (IS'Jo) 94 2J S. \V. 207.

f
• •

Iowa. :W0, «2 X. \V. 799.
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tli;il till' scr\;i!it'f( ri::lil In •'Lmn i|ic niKiiiiiiimx "f n priu'tii'iil abrupt-

li'ili ..| I I'lili In ciiiiil iriial i].. II liii It' in iliji Im f\ iiii'Hif lluit tin- mas
tcr >liil iiui iitti i.i|.i I.. 1 iii..|vi' ii.'"

'Ilic jiir\ i» ciiiitliil I., iiitii a |iiMi'lif:il iil<ii';;;ili<>ri i.f ii rule, I'Viii

lll'ilii;li till re i-. U't i-\ iilrliri 1 1 lull Hi;' \i< -li"\V luiiinlixin aiicc ut it IMI'lcr

(•iri-niM^iiiniT^ i-.sai-llv .-iinihir lo llin-i i .\i,>iiiijr at tin- liiiio of llii'

ai'<'iclciil.''

'1 Id' I'll ~i. .Ill or ii-.ii;i' w liiili '' :• iliirl riiK' i'(piil<'iu|i|;itc.( \-i tliaf of tli''

IMIIIiliiMi'- of llu' i|i|rl|i|;ilil liiliix It, iKit lliat of tllc (•lll|i|('\(<'S of |«T

Hull', ill till' -:jin<' lilii' I'l' liii-iiii --.' "

To jii-lifv ihr (•ciii.|ii-i..ii tliMt a rule liMS Ixcii aliaiiiluiK"! "it iiiii>:

' s-r 111.- -I It. UK 111- ..f III.' . I... hill., r. II. /,', (•„, (18!!:;) lio \\<k :n:, i;» s
ill \\,,,ih/ >..„//,,,» /'. !;. ilsiii;) 14 \V. !»:ii.

1 I, ill. :.s,i, (I. I'.ii. .ITI; l.iiil. l;,.,l;. I/. "/,<(/.- y.rif rf U'. U. r„. v. r,„,„
/.'. .1 7 /.' >n. V l..i,,.u .is>.ui 4S (|K!I7) '.'.-. »', ('. A. .-iS,-.. J7 r. s. \|.|.

Ark. :ii:i. -I ^. \\. .Ml. III. iiiri— jiN I.f i;»7. so K.'.l. |h,s (.,'i-..ii.I ii|.|..-.il nii.i

|. II. till'.' II" iiM-l.r'- ii['|!iii rr'iii' i-t iii'iv Iriitl iifliri'il in |Imm'.I 1!i r. i '. .\

III-" i'iii|.li.. -i.'iil ill /'"iM.is V. Ntiiiiin liiil, .'17 I'. S. A|i|i. i..')l. 7.'l r.il. illii

/•.(./. SI. .1 il r. It i; r„. llx'iji llil llir .iniiil. jh.Il'.- Iiml ii— iinii'.l lli.il In

M... ;l^7. I'l s. \\. ii:;.%; .</.,.!» \ <;..,/,/'.i l.im.il i|i-iii;iir.| of « mli' f.,ii.i.|.ii.

I'. It. »'.. (IXIiOi S'-. (in. I,-.. 12 S. K. till' <i.ii|iliii;r I.f nils ill Tii..li..ii «. , ;

I7!l: Itiiiniii I'. It. ' .,. n. /»././» i|H!Mh nut mnil ii mtmiiiI hIuh' iIh' mi'v |.i.

!•.• .Mil. .lull. ;• Si>. -.'.'.J; I 'III \. Ml, I,,,, If, \u<m* .II-ivmiiI i-t;il.li-lii ,| wii- in i.i-.

i.lis it SI. I.. If. <',.. ilSH.li ;iii Minn. «lii'H' liu- r..ii|.liiiL' v\.i- i|..ii.' in ilir .l.i.

'J.ll. I.'i .V, W. 'Jii; Ih-iiliii V. rill 111 liiiii' iiinl nii ^.'ii.iiiul fi..' fmiii in' ninl

//. .i/,i if O. It. »'.,. (I>i'.i.li :)7 \\ . Vii. -now. wlii'iiiLs llif iiijiiit in -nil «.i-

.'..'l. Ill S. K. Sl.t; ir\,ill V. hiiiKiih- it riiiiM.! iil ni:;lil iiii.l i.ii ;.'|-.iiiii,l ...v

I). .1/. If. >'it. (I.S77I 4.-> limn. ."iHi: iriil uilli iir in.l «iiim : nii., in i;i.i

lihiisiiii V. Ihlriiil, (1. II. lO U. If. Cii. wliiTi' llic i iiii|.liii;r li.i.l Iniii i|..iii' wlijli

( Is'.iiH 111 ('. (
'. .\. li.'lii, 4:1 I . S. .Njip. IIh' I'lir- wi'ir iii.n inu' '- mill's mi lii.in

Sit, 7.'l Ki'il. tU7 ; I. mil' V. I'liinifiti. SI. wlicii'iis tlic iiijniy wns niiixnl hIi.h
/'. M. i( 1). If. Co. (|N!i:tl S!i I.ivmi. 420. till' curs wi'ir ni.iv'iiiL' ."> iiiilis nn limii

.">li N. \V. .'iHI. Wlii'ii' an iii-lnic li.iii as '• In .Miil.iinin U. S. If. Vn. v. Ifmnh
til wliiit Hi.iil.l nnioiint to al>rci;.'.il ii.iii.f a (ls!i.")i ||ii .Mn, 2iiii. 2ii Srt. I.'!2. l!i.

|.iilili-liiil lull' (if till' nia-l. r v.a- ini'ili i..int -aiil. uilli ii;;.iii| to a |ili|-,i-'

r.itcil on I'vi.li'iii'i' wliiili H.i- in-iiHi.i.iit wliiili lunl U'lii ii-i.l in an oai'll.i ra-.-.

|c. -liMU alin.y.il i.'ii, an oliii'<:l inn l.lirir -lliat "rii-li.ni aii'l ii-a;.'i' Tiiav 1k' n
II. sliiiiilil 111. sii.st.iiiH'il. hiiiiiild V. If In lii'i' iiiioii 111 r\iM-(' tlif. viiilatiiiii "f .1

(,,.,»,;, H.,,/r,H /,', f'<,. (Illlllll 21 rtiill. Mill'" I iiiihiiiH V ItirniliKlli.lm \lli,.,i'

:i7'.i. till Car. 1(121. N.i vvaiv.T can 1m> /.' r,i. 1IS|I2| m Ala. 4:!s. 12 S... t:;2..

iiii|ilii'il wlicrc tlio oiii|iloyri's vinlat.in;; llial it «a- iiilii'.l. .1 as a slatciiiiui

till' mil', or sayinji tlicy coiilil nut, iln of Ilic |iiiiiri|ili' lliai 'a |ii'iii<'i|i.il imr,

till' work in the niaiinci- pri'-i riiid Iiy kiiou iti'/lv iiii|iiiis..r m or a--cnL tu a

till' mil', lial lici'ii |iroiii|itly ili-iliaf;.'i'il. runliiiiiini- ili-n-;: ii.l .if iiilr- c-l.i).

I'iriiiiK.iitl .I- 1). If. i'li. V. Itii^h 1I.SI141 li-lii'i| an. I )i l;;aliMl. ami f.ir sn.li .1

71 ?ili-s , 1.1 So. 111.'!. IIS cxplaiiii'il liliL'tli of tiiiic a- to jii-lify those f 1

in 11 . /.(.iiimW/i, V. (K if T. If. "lioiM llii'y wcri' inlcn.jt' 1 to I'on-iiii i

r,,. ilMMI 72 Mi-s, 12. 12 So. 24S. that lli. |i'i iiiii|ial has aliamloncii tli. p;.

Nor is lialiitnal violation ni.itcri.il ami lluii tlirv liavc cca-i'il to lie liiii.l

when' til." eviilenee shows tli.it the rule iiij;." .iml lai.l ilo»ii (.he l.illouliii; .'.'I'l

was ai'liiiilly eiifon'eil l.y the eoiii|iany. er.il .loilriiie: "The cn-ti.?ii ami ii-a'.-

and the rule it.-elf stuies that the em- of |irii.leiit per-.>iis ainl w .11 ii".'iil;it.- 1

jiloyi-e- for who-e t'liiilam-p it was i.iilro.iils. a^-liiijLr imlepemh-iilly of aiiv

proniulL.'ale.| were in I he haliil of iloinj,' rule re^'iilal i'lu' the inatler, is never a !

the forl.iililen net. ami that il- exjires- iiii--ilile to e\i'ii-e or e\eiiipt from Ii i

piirpo-e was to put an cml to this prae liility for the eon-einienee- of the vi..

t' 9. t'lantiis V. Kansas City, at. J. it lalion of u rule, luasonublc and iiroini.
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>:iii.fii.'inrilv iipjM.iir tliiit tii.ti( r kii..\vlr.];:o of -iwh .li-f^'irard bv
llir

t" r-MM- (..! U|,..|ll llirV U. '.• illlrrMl..! ll;,, 1„. n l.r..llj,l llulll" f'l

''" l'l'i'i''i!':il. '! t.. ^Miii.Mlif ^ ,, ... ,|,|!\ ir i- |.. t;i| ,. a.'li,,!,. iUi.l H nil

il."ri/,.',| I,, I.i'imI ill.- |.iiiici|.,ii. 'III,. i,„ IV i,.,|,;i ,,|- ,|„, ,,|,|,|,,\ ,.

l-i-i.ii Ik.iiimI 1..\ i|„' nil.- t.. .Ii-r. j;,r,| il,, nil. . tl ...|, ,|,,,„. vv ii|, tl,..

lviioul,,|i;c .,|' iiriv iiiiiii. .liMir MiprriMr I.-. iImi, ill,. |,iiii.-i|.Ml ..r j.i-r-

M II iiii:li..ri/.,| t., Mini i|„. |uiiM'i|.:il l.v iir,|iii. .r,ii,.,. ..\- r,iiliir.- in ,^,

,i«vt, vill IK, I !„ -iiliii'i. Ill to j, i|\ il,,. coiiflii-i ,1, ,|,;it il„. nil.s i,,v

ii'i liiin;c I- l,iii.liii!:."'"

Ilir .|..,'lrill<-,.f\v;iiv,.r, :|, i|l...\r .Alil.iili,"!. HI. ivly -crx, i ti> !ilK..|vr

till <'lll|,|,,vcr tl'.ilil ihc jlll|,Ml,|li.,|| ,,f .•.,|,l|il,i|t.irv ll.-'!:li-rll,v, [, ..

';"' "' 'I'''' ini|Hii.iii,,ii i- |,,i„ ,1 ii|,..n 1,1- in ti.ir; i,,|i ,,1' i|„- ruU' ii ,
,. •-

lioll.^ Il 'I'"' ll"t u|icnil.' MP il- In ivli. \r IlilH ..f ll I.li-illiul ;, -

< ii-i-iiij <lii)- cir.- (,,r \i\-i ,,\vii niI'i iv. irrt-|«.ciis,. .,t' th.ii riilr.-"

233. Rationale of the doctrine of waiver.— In , ,,1,, ,,| ||„. ,.,,„., ,1,,,

"-''"'"> " ' IIM-In- tu tiikc ;Ml\i(iil;i;;v .,| llir -.i-VmIiI"- .|i*nl„.,licii.'!«

t ii nil.' wlij.'li |,i|.i i«rii liiiliiliiallv (ii-i-.-iir.i. ,| i- \ i,\M.,| ,•!- n ,|.,|ii,-

""'1 'i'"ii' ill'- '•Ni^lrii. ( II (liilv t., imI'mi i|„. ml,.,. ' lint ilii, ,.,,,,

M.lirillioi, \v,,|||,| .rciil to Iv (|ll!;.. nllL .if | Inc.. jn mi.'Ii a ...|lh..ll.,|i.

.'^- rviiiiN \vli,, .{., wIliU tlirv kM.iw t., Ii:i\c U-.-II pn ill i l,ii. ,| , ,,r hiil i,, ,|,,

A lint thcv kiK.w to JKivc licKii j.ivMiil„,|, .•;iim,,t !«• Iiv.- l'i',,iii .miIiu
l-ilii.v .viiii|iiy Ixviiii...- liic f.iiiii..| cMn.iM.l ,,v<t lli.ir (•..ii.luci |,v tli.^

i":i...icr wiis Hot as clli.-iciit a.s it slwiiM lia\.- I«i-ii. Cii.lir mi. -I, .-ir

.•iiiii-taiircs the iicL'liir.'ii.-e of the servant still remains as tlit; j,r.,.\i-

iiiafe can.-.' nf liis injury.

'J'iic c. rrect tlu.,ry nntlonlite.jly ;«, eiili fl,,-* (Ik vMiiiii-.yer's in-

t.hti.iii to al)..hMi a rule is dediiciMl from li ui.-ion t.. ei;«"<.rc<> it, or
tli;it tliis ..nii-:-i.'n ani.iimta to 11 ki .! of « table e>to], pel //i ;*;,>•,

wlijcli jirecln.le.s liim from rolyii:t' on il; di feii.M' of eontriliiit..i-y neg-

a'l,.|,l.d nn.I r'r-iiniiItMt..l li.v piopor nu- .,] tli,. la-.'s cit.Ml ,,„sum thr.niL'Iini.t
IIhiiiI.v. fur llio pint. , til, 11 ! ,

'.(• iHT-.m ; i^ .-..I.ium,

<.f .iniil.iyc..^ and tli.- jirniM f th.we dii lli., ;;r,mn<l 1l,:it sii,-li nn in-itnic-
:iilii|itiii;,' til." nil.': ii<,c v\il| . .,.. ,, n nnd (imi ij,'ii,ii.,| tlii^ |,i in,i|,l.,, it lia.s I«cn
iN,i..rf ,.\,.,M<. till" voliiiit.;uy and iiiiiiic- li.ld l.liil it is a nii-dir.Mti.m to cliarire
i"^iiv ii-k of nn olivions dan«LT, tli.- jui v, wiliimit i|iialiti,-atif,n, dial, us
»h.lli.T a rule c\i-t or not." r.-ard., ii Inak.niaii wlio, in violat.ion

".l/i('(0//'i (1. S. It. Co. V. Knarh of a ml,., Iia.l ;.'iimc Ix'tw.-cn air-, ir. nin-
Msii.-,, no Ala. 2(;i!, 2i) S<i. 1.1J: .l/„*„„ tiori t.i .,„i|,l,. tli.in. the ...nipanv had
V /,•.•;,„„„„/ .(. /,. J{. n,. (IS'iJ, 111 \. waiv,.,| tliai nil.. I,v :;n.)wiii ly iHTniit
I

.
4Ml', is I-, It. A. HI.-,, Hi S. K. liilH; tin- it to 1... vinlal.'d. rhirJan rf 1 RiisiU) 114 s, c. 71S, i!t s. K. :u;->: r„. v. .\i,„rs (iv.iit, sij 111. App -tti

'

\...n„n, I'. U. Co. V. \„t-,/s (isifil 'S..0 ii,„„.hl V. It;,, Hmmlr W- -Irrn
1 I

.
C. A. C.i.-i. 4 U. S. App. .Iliil, .->0 Fo.1. If. r„. (I'l.l.n 21 llali, ;(7!t t;o I'lo

ilMN/.i. „(,;,„,, V. f7,„„.,„. .SI. I', d K. lOJI: T.u„,^r,ll, .f V. It. Co. v. A',-,,,,,,,,'
A. To. (IV.Kli !i,s iiiua. ijii.-.. (17 \. (iMIili iu; r,.,,,,. ijs. .'l.l S \V lO.in-

\\. ^l.:_(ih„. .f 1/. It. r„. V. C.llnni Ui.i,,.,,,,,.! ,( /> /,-. ,;>. v. HU^onn
llt-.-il) I'i Ind. 201, 38 Am. l!.p. l:i4: (iMUi !P7 Ala 1>7 l.t .<,. 'ii't
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I

lig»^iicf> so fur as it iiii-l.t 1... prclicatcl fn,iii tlic scrvaiil's di.s,,l^Mli.

fiici' i<i i.rilcis.-

234. Waiver considered with reference to an express agreement to
obey the rules.— Tl,,. p.„<.r.,l pritu-i,.!,. .In.s „nt. >„,„ t., 1„. ,li.,,ui..,l,

lliat llic fa.'f (.f the ciiiiihivcc's linviiiir si-iir,l a stipulation, wliicli

.-I'<.v>s nut only that lie had kiiuwlcd-,. „( ilic nil.', but als.. tliat ho nii-

-Icr4i..i(l iIm (hiiiiicrs inci(h-iit to th.' ciiiiiviiicnr, <l<i<s not fiiriiisli

an,v ivasnii f,,r .-.c, j,i in- ili(> cax' fiMiii ihc <ipi ration of tli<' amcnil
priiiriplc that a nih niav he waiw.l iiv ii~ l.rinir <lisivL;anlr(l for .siicli

a time an.
I
in -iirh a iiiaiiiicr that die cinpfivrr or liis at;cnl i- clniriiv-

ahl(- with iioiicc.i Dul in some, ca.-c s llir ihrorv lias h.'cii advaiici-il

Tlic latter <(iii,c|ilioti ~,.,iiis to Ijc ..f » Milcniri ciiflurt \,u,Ai- {,>, ,i vmIm-
:i|>l'.oiiit ill 111.' -I .1. 1 II liiMl the iiKis- utile cniiMilriMl ion. It i* slvl.>,l -I'.T-
""''- l^:i".v!c'l.::- til' .111 iM'iiiiiil cii-l.iin ^nu.i\ l!r.-iH.I.' :iiel ,iui-i>ls vc'rv l.ir.'rlv
1(. .Ii-n .-.i-.l :i nil.- i,i:i\ !» i.-inii,! a- ,.t (|ii.-,l inin an. I iuimmcs n-l.iliV.- l.rH.i-
'•' I'l.i'li.iii iii\il;ili.iii 1.. \,,,!i.|,. it." .|ii,i|i,iinti..ii^ i.f III,. |,|;iii,!i|I I,, „.,v,. ;,,

.l/'\.. \. Cnhiint Ti'.lh'i Tiork (.,. :i li- jkriniiii. Jl i- Intel Vnvcnili.T !'
t.-aS) 170 .\|;,ss 2s:;, V.s \. K. j:!;. Issa. ;i,i.l is „||,.^.,.,| to liav.. 1,..,.m ina.Fe
.Vli.j ill till' ~lalc> t 111, it. if till- iii.is ill ..iiisi.irialioii of tli,. .•iii|il..viiiciit ol
'" I'laiiiits a (CI i-c of I- lii.i. thr |,l,ii,il ill' l,v ||i,. ,|,^f, ii.iaiil in a siili-

II -I,..!!,! iioi lie all.iA.'l lo Im.M il - .-in -.cii.,-,! ilat.... inil ll,, .-i i,l,.|i,-,. ili-,!..-,-
llloy.r- to til.. V.l\ l.tl.Tof it, l.ll,- in tl... la. I lllll III. M,|, ,.||,|,1,,M.,1 l,v tj,,.
onlci to sliii'ld il-.lf fi..iii li.il,i!il\ f..r .1, f|.ii,lam. on .Inn,- 2il. Issa.' m,,,,.' than
what il Ini.l ta.-illy jHiniitli.,!. ///,»„ fniir iii,,nih~ l.,l.,r,. tl.is 'paiiiT «a-
V. Mi<l,l,i,iii C. n. Co. (ls^..l| 7S Mi.-li. si- I. an.l tliat. lir i. . in,.,! i,, tli,. ,!,.

.".-'li. 7 I-. I!. A. .-.IMP. 44 N. \V. .-.0.'. (on,- f,-i,.ianfs MTviri- ..ml iimm llv from that
pare l.h.. laii;;iiai;i. o-,.,l ii, ,S7;„,..; V. ilali. niilil h<. was injinv,!,' -o that il

/../(./ r. II. <'«. ilS!i.-|) !I4 loa.i. .-isil. Ii2 u.iiilil -..iii that this uriiiii- roiihl ii,,t

N. W, 7a!l. S -:!1, not.. ;!. (;/(/.. S,.(. 111. sii,.,-,.„fi,||y <laiiiii.:| to 1,,. pi-,„,f ,,f
,-.i-o \,,illiiiii /'. //. Co. V. Mrl.rls aii\lhiii;.' iiioiv than ii.itir,. I,, the 111 liii-

(
l.-saji l_C. C. A. iIlV). 4 r. S. A|.p. .-il.!!. liir of ih,. .NiMcii.-.. of th,. nil(. in this

.lit I-.'.l. 71S, whric till' court said, nr pail iciil.ir case. Iliit, if it was a coii-
... . ,.'/.y; '|o hold that, this ilcfciidaiit Hart, it is ch.ar that it <'oiild not har
.onip.n.v i-oiilil iiial<i. this rule on pap.T, tlie plainlilV fi..in imniiiL; a waiviT or
cill iL to plaintill's atti'iitioii, ami ;..i\i. al.an.l.inincnt of the niii" This writ-
liiiii Miillcii nolice t.h.it he iiiii-t ol ..y iiij,' was prcpaii.l liv the ilcfeii.l.int ; all
il and l.e lioiin.l liy it on one day. an.l thai I h.. plaiiitiiV lia.l Ui do uilli it was
l.iiow ami aci|iiic;ce, without ooiiiplaint to aii-wer the (pii'-iions and si^'ii his
or ohji'.lion. in a coinplelo disri.;;ard of IiaiKc. It coiit,iiiie,| in it these wolds;
il hy liie plaintiir an.l all its ollaa' em- 'The cmpany e\peets yon and all olh.a-
pl...\.-.s as-..caalcd with him. on every cmpl.iy.Ms ti"i ciiiplv "slricllv with all
.lay he w-.is in its s.^i \ i.-e. aii.l Ih.ai cs- its nil,.s and ri'-iilai ions, anil iloes not,.
•Mpe lialiilil.y to liiiii for an iiijiiiy nii.l «ill not. in any ease, a..piic-ce in
caii-cd hy ils own hreaxh of duly to or con-eni to aiiv vildati if them. Do
ward the plainliff lie.ansi. he di-re- you iin.lerstan.r that all violations of
f.Mi.le.1 this rule, woiil.l lu' lu'llher j:.io.l the r il,., of the (ompuiv liv you or anv
inoials nor ......I l.nv." ,,!lier , iiplovee of the e.iiiip'aiiv, wlu'tlier

'y'i,s7i V. Illiiiiiix C. /{. Co. (ISHIi) Oli haliitii-.l or otherui-e. are ii.it e.in-ent.-
lowa. 702. i;r> \. \V. nil,-., in \,.,/h:n,r. ed to or ae.piiesc,-,! i„ |,v the oompaiiv'
/.', c„. V, \„l.,ls (ISIH) 1 c. c. A. CiL',-., Yes.' Th,ae are at le.isi two p,iities"t,i
M.S. .\|i;.. .-a;!!. .-.11 I%,|, 7IS, the coiiit every com rai-.t, and this provision was a
Ihiis loiiinieiifed on the ell'eil of a writ- repi . -.ntal i.iii and a ilra.'l on the
my l.y nhicli Ihe.s.-rvanI a.i;ieeil to t iKe pari of the defi n.laiil. that it did not
iip.iii hiiii-elf (hr i i^k of a viid.ilioii <if an.l would not a.piii.^e in the viola
'i"' rules: ••Then' is sonic. .I.nilil ti.ni of ai.v ..f its rules. The phiiiitill'
ul... tiler this wiilin..'. innler tlie .vi fi;iad l!i.-.' cut v.i. I aiel pr.irc'dcd wilh
Uciicc in tins case, ri^is to the dignity liis service. lie must luive iinnit'diattdy
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tli^.i a wnitc, n,„lrH;,l<iM^.,f ,1,;. ,!,..,.,;,„;„„ „l,|i,<,,,„,., „„, ,„.,^,,

n:l.s JIh' n^l...,
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'•"0'a<-t UM. M,n..,|, „,„I ll....|„..Mi,,M vvl,,..!,..,.,!,,.,-.. l,;,s I.-VMHIV
^7'nvr .s n.^:n.N ,1h. H,n..r will ,l..|,,.n,l up,.,, wl,,.,|,.., ,1m. .ul...,,u,.,;t
Mohilloiis were ..1 sii,-l, tVc(|iic,if mikI
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n,.,| tho !,.n„|, of ,i,„e
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""I- '"'^'""' il'" >n^';<Ti.l .ii-.nn,..:;,,,.... ,,. l„.,.,.nsi,i,.,v,l in .L.^iJi^r
'•'"""' ''"' '"='"' ''^ •'liil<,| 1,, ,]„. |„.nHit ..f iJKif (lucirin,. -

II"- cl.-in,„. ilin.s onnu.-inir,| is Uv In,,,, l.,.i,iir sati^faHnrv In

tr

li-r,U,.|r,| tl.jt. if tliciv icilly u.i- illlV striic lioti to (.!„.. ir.vt ,1mI if ,1„.,.„ „,,<!

mill il, wjs ill ciiiili,.) ujiii

,. . r""' "• ' i-il-inill (HI il)*I».||,Ii|

..n';i:;-;:;;;:;,:;^:;;Mur:;;:.'^,tt:;:; n^ ;;: ;r-'^''
"- -"^" • >-'
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'""""' "'"'

n.it Tl.i. iinifoni, ,„„1 ..„i,-,!„U J I,
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, h, ij
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o
'' /"" 'VT'

.'i.;n of tiii. nil,., if .,„.) M Mil,. w,.r,. ,1m, I
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i; ;,;;;;'
;"'"" f"'

r;:.lly „, ..xiM.n,... u;w a vioI,.„io,i of ..i,^ of -I, vi,, ,;',""' "''";
'I- .-"Mir;,,-,. o„ ,1„. ,,.,r, of , .f,,,|. l,.,:,,.,! u i I loTi

'
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" "'•* "'
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ill null. II, .il. the ii,1i.i- i|
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522 MASTHR AND SERVANT. [chap. XV.

the first of the Alabama ca.*os cited it is ba.scd upon tlio iroucral i)riii-

ciplo that parul evidciici! of a ciistimi is nut adiiiissililc to viirv lin'

terms of a written emitract. It is not aiiparciit wliv this princi]ile. if

it is a]>]ilieal)le at ail nixicr tlie circumsiaiiccs. siioiihl not i)r<'clnde liic

int'crcnce of a waiver from wiiat «'('\u> after the exeeutioii nf tiie con-

Iract as well as tiie intVrciine that the liahitiial violations <pf tlie riilf

liad made it a dead letter previous to sue!. e.xiHMition in siieii a seiis"

that it eouhl not lie rei;Mrdeil as endirae<'d hv the terms of the eoiitrael.

Yet, in the (•:>< jnst eitecl. tlie eonrt aihiiits that the former of tho.'

i'lA'renees may he drawn nndi'r an appropriate .showiiifr of fad-.

The true view seems to 1k' tliat the eimtrollini; faetor in tln'se eases i-

not tlie teelinicai rtile of evideiiee (hits relied upon, but the broail< !•

prineiph' that, where the einjilover has aeted in such a maniier as t^

justify the coneliision that he no lonjrer reaards the rejinlation ;i-

biuding, every servant whom he hires while the rerrulation thus re-

mains virtmilly ahroiiateil should Ik- <'ntirled to the lienetit of the ii-^

siiinptionthat it is not in force. A doctrine which has the ]iracli<':il

(•ffeet of rc<piirinir a servant who is hound l>y some particular reiiiila

tioti to work amoiiiist other .servants in whose favrir a waiver of tii'-

same regtdatioii may, as a result of the gwater lenirth of their service,

be implied, seems to ho highly anom.ildus and must certainly be pro-

ductive of gross injustice iu its actual o^xTution.



CIIAn KR XVT.

DUTY TO INMIU CT .\S\) \\.\1\S HIE SERVANT.

235. Iiiliodiicloij-.

A. GKMJ!AI. riilNCll'I.KS.

'2',U'k Mn-tci'. k>i(i\\lril'.;f of tlip :ilinorMi;iI conilil Kiiw ; new--!

!;J7. No (liitv of instruct ion |iiC(liiiilili' wlicic lliu i\n\\;

lutiiullv known to till' servant.

t_v for .simwin?.

in (|iii-tion was

I.'IS. No .liilv t o in-tnict a >iTvant as to .lanvcrs of wliicli knowlnl''!' is

iMi|iiilaliIr' tn liiiii.

2;i:t. Ma>l. i-i prima facie nn^ler no ol>1ij,Mtion to ^-ivo in>triietion a.s f<

1-^ to all aliiiorinal or

normal or onlin.iry ri-l.-.

240. Mailer i« prima fa. ii' lioiin.l to ;;i\c in-lrnoli(

exi raoriliriarv ri-k-.

240a. Servaiit\ eoiiipn'liiii-.ioii of the i i.-k. ami not nuivly of tlie eniuliti

is tlie material >int to Ik' ileti 1.

241. Ma^ter'.s knoule.li;e of the -eivaiil's i;.'noiaiiee of tlit- (lan''er; neee-<itv

for now inf;.

242. lielation of llie iliity of in-triiction to tlie ilefe

risk- anil loiitriluiti

SI'S of assiiniptioM of

iv neuiiL^eiiee.

243. Uelalion of the iliitv of inslrnetion to the iliitv of oinplovin;j eonipi

tent servants.

I!. DlTY OF INSTUICTIO.N CON- IllKIIKI) WITH ItKlElil.XCE TO THE EXI'KlilKXCE OB IN-

Kxi'i:i!ii:.\( i; oi the sku\ ant.

244. (lenerallv

24, ">. .'servant s eNpern nee (leiliietii.ns from.

24(1. Servant'^ ine\pii ieiiee: di'ihiel ions fr

C. Dl TY OF I X STiUCnilN CllNSIliilM II WITH KEFKIiKME TO THE Sf;l!VANT'S MIMiHITY.
247. Generally.

24S. No 'Inly to in-trmt minors as to ri>ks which tl':>y presunialily

eomprehenil.

24!l. Jn-tniction of minors, eon-iilereil with rcfcn-iice to their ajre merely.
2."i0. In-tniclinii of minors

2.">1. Position of minor se

ilereil with refi rence to their e\perie

I). Si IFKIK.NCY

mis after heinjj properly in 'nuteil.

OF TlfE INMIU I I III.V.

'2')'2. (lonerally.

2.">li. What iiarli .iilarliv in tin iii-lniction is ohliiratorv.

54. Adeipiaey of the means hy which iiistriietioii is oonveyoJ to the

servant.

As to tlic duty (if a iiKistcr to \jv'm<^ ]n< nilcs to tlio kiiowlo(l":e of
Lis sfTvaiiis. ami the ciVcct of a s^Tvaiit.'.s

ruk- wliieli he i.s allcizt J tu have violated,

623

.-led. or i;.;!iorniiiv <>i a

2i:]o, 22^•, J:37, ante



m j:.\^tj;u and si;iivaxi.

^

[ciup. xvt

As to tlio nowr^^Ity of >li(i\viiig tliiit tlio omissidn to in«tniet the serv-

ant Wiii tlie lU'oxiiiiatc ciiu.-e of the iujury, bcc Volume 2, chapter
XLII.

As to tlio n^Iutioii lictweon tl,e Juty of in.stnictioii and tlie duty of

]irouiulf;iiiiin.' nil<-, -cc .^ l'U, (iiiI<\

As to the ilut.y of warning auain-t triin^itni-y dangers incident to

tlie nicrc ii>cof llie aii]iliiini-(s, sec Jjj l'(I!», JO'.»a, dulc.

Since the nitiniaic (I'lcsiion to lie determined in tlie cases in which
rccoverv is soui;lit d.i the :;r('Miid liial imi in-i iiii'tii.n was <riven is

wlielher kncjuKdiir nf ijic parlirular ri-k fi'diii wjii ii tlie injury re-

sulted shciuld or sliouhl not he iniiiui'd U> the .s'^rvant, and this (|ues-

tion is also involved in the caxs in which one or other of the various
defenses reviewed in the foiir succeedin;,'' chapters is set up. it has

be<'n deemed advisahle, for the piirpc.<<. of facilitatiiii;- the coiii]iarisnii

of the luithoriiies, to collect in a siiij:le -hapter (xxi.) all the dici-

sions which show the specilic circiimsiaiices under which constructive

knowh'diie is or is not inlVrred. In this chajiter, only the more gen-
eral aspei;ts of the master's duty of in>trueti.in will lie discuss<>d.

235. Introductory.— In the earliest American case in which the

leaster's failure Ui infoiin his s(>rcaiit of the cxi-teiico of a danger
was set up, the jrravamen of the omplaint was a frauilulent misrep-

resentation as to a material fact.' The writer has not fotind

any other example of a resort to tJiis form of action for the

same purjKise. In a logical point of view it is manifestly
preferahlc to consider the dnty of instruction as Ixdnjj an ohiifration

naturally nnd directly deducible from the general principle

re\-iewed in § yS, miir, viz., that it is negligence to expose a senani
to risks of which he is actually or excusably ignorajit. But passages

like those in the subjoined note show how easily bridged is the interval

be^wwn the idea of deceit, as suggested by the fact that a danger
was wrongfully concealed, and the idea of a mere want of care, a-

inferrod from the fact tliat certain information was not imparted in

a case where a prudent man wotild have seen that witlifnit it the

servant was likely to be expo;-cd to unreasonable risks.- Compare

'Perry v. Jlarsh (]S,-)-t) 2.-) Al.n. f.,-)!). for knows of (laiiL'cr wliicli thp sorvniit
'"If a master eiiiplnyn a scivaiit to 'Iocs not. it is .Ii'miIv tlic <Iiity of tli.-

do \yoik for him. nut knowing of luiy M);i~lcr to ciimiiniiiicatp liis knowIcdL'.-
s|Mcial or latiMit ilaiifrcr in tic work, of tlip (lanjici- to tlio si-rvant.'" arifjitlix
tlio scrv.int takes tlie coii>ci|iiciicc .if v. l.nntlDn A St. K. Dai'hs Co. (ISSP
any ilangiT tluie may lie in it. The 1.. It. 12 (,). U. Div. -t!!,!. The followiir.'
master does not iiiislcad tlie seivant. -entenee linuis in a clim;.'e ladd to
hut only avails himself of his voluntary 1m' pio]ier in a ease where the evi
stivicc On the other hand, ii the mus- neine «aa auseeiilihle of ilie constiuu-
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? nil. ,tr <l liliJ

f

ilii<'li ii liiitv (.f

( r one i|.«]'r •t, ll IC l'-<l'lic<' ll f tl n- -iMlillliill- 111

iii-l.nii-iii'ii i:. piTiiii ;il,'il is ili:ii a uli-i.t is lia l.li il-i

if 111- ri|iri-~i'niaii\r whIimiii anv \vai-iiiir^ i-\

po?cs a s^crvaiil, to ilaiiiicr in a jihu't' wIhtc tin- laitrr jias a rii;l]i to

c.\i)Oft sat'ctv.'' Tiial -iii'li sitlialiiiii- inav. iiv iiii-r.-iy cliaiiuiii:: tli<'

juridical st.iiiiii|MiiiU, In- trral<'il as rliariiiiig tlie iiia^Iir wiih a (|iia-i

'ic<'('i.iiiiii, is siiiliciciitiv niaiiifi^st.

'J lio siTvaiu's I'iuiit to iiiaiiiiain an ai'timi on tlio i;ii.uiiil uf ilic

noii|H.rfnniiaiii'c nf ili« ilntv of in-^tnii'lioii m- warniini- iii|HMiil-. ui"'ii

liis aliiiitv to cstaliiisii tli<> fnllowiii;!.' iiropusil.ion-^

:

(1) 'I'iiat tiic iiia.-lor was t'liarj;valile wiiii kiiowlcijuc, artiial or n ii

flnutivc, of tlic oxi.-iciifo of tiic risk. Soc cliaplcr x.. (ttih.

(2) 'J'liat, tlio sorviiiit. iiiinsclf Jiil not ai)!ir«ciatc tlic :-:-k. an.j

that liis nonappiTi'iation tlicrt-of was xoisalijo.

'3) Tliiit the ina.-.t<M- know, or ondit to liavo known, tliat the ]ilain-

titT was thus o\cusal)ly ignorant of tlic risk, ami was l.v reason of

tion tliat the s<.rviint. nltliniiKh he nn piii|iliijco riiii-iil hy his fiilliii.f
knvw of flio ciindition^. ini'xlit nut liiivr Hiioii};li a" llum in;.' fnnncil piully (i7

nn.liTstooil tlip rcsiiltin;; ri>k: -In '.'Im-.^ ^ml p;iitlv i.f wn,, I. i li,. u h.i'li' of
sM<li (.-•^ it is tlic duty iif tlic ni;i-tiT. uliiih w:is ni\c'ici| l;v dii-t aM ili,. na
lint only to cxcicUc iliic cure. Imt ;.'i.ii,l tun- tlicrcof iiiikuoun to liiiii, n|>iin
faitli, towarils tlic servant, and to in- wliiili lie was dinilcd to <ii\ uiilmiit
tonn liim of tlic risks In- nndcit.iKcs.'' xvariiin.ir I'y tlic cinpliuiT's foicman.
I'lilhiUDi'fi r 'iiri-Cir Cii. V. Iliirl.iii.i llcic thiic' was apiiaiciit saf.lv Imi

i lsii:ii
-, C. ,'. A. .-iJC, 17 f. S. App. 22. actual dai.^'.T. /,'«;/,,,/ v i\'„ln,l

.-|.-> Kill. 11:12. /•„/,, V. ,f- /;. 1,'irrr i,-.'r„. (isn:, i n
• Uniilnir V. Siilhviiii l/i'ii. To. (ISSl) .\|i,c. .-,i;il. :!.-, \, V, Siipp. liic,7. So. an

Til Mc. llio (srivant fell lliion-li lad- cnipl..\ci- who know- the daifi'i- to iin
dcr hole in a phitforni left uilhoiit liyht emphiyee li steppin.j iipoii",i i,,iten
nr lailin'.'l. In .V/,/(»/.//./<; v. /.r/.-.s raiuas cove iuLT a hol,.~in ;, t liiid -in. v
ljllH,,„<lpll .I//.;. Co. (1S!IS| 171 Mil-s. I'nnr i, |v,|ia|-ed to liotifv tlie ,.|„ plnvcc
2,1. ,")() X, K. .ji:!, the court tliii~ com of such daiiircr. ulicie lie I- l"noi,'iiit
ineiitcd on the cvidciicc: '•Ule-thcr Ihcii'of. .1/e,ico /'»//, c,,. v," /..... v

the direction of I.chaii he called an or- i IsiiJ i |] I,,, I .\|,|, ) |o ;;s \
'

|.; .-,);

dcr or an in-triicticm. it concerned the \ ci . in Itiinhi \. /;,,„,,/,.,,„ /,•. r,,,

niodp of iisin;; the pernianent inachin (l>i^'Si -(!) Ilmi. 2i;'.l, 1 \. ^. Snpp. !lil7^

cry. for .hicli the <lefcnilant wa- re- the court -aid tliat iIi.tc '.va-- no dr. i-

spoiisihle; iind if it was an oidcr. tlic -ion ulii.h re.piircd that a nia-t,r uho
dcteiidant niiL'lit Ik' held lialdc for not ilircits hi- servai't to el,.an nil' the mh.w
seeing' that the plaiiitiir was uarned in fioni a roof slioiihl nnt-ty him of t!i..

loiiiicction with the duty inipo-cd upon c\i-lcnce of a -livlijht in' anolher ronf
liini: if it w.is an instniclion. fc lea i- -aildenlv cowrcd' liv a liiavv fall of
uiL' him into a trap. I'o-^ildy the plain -now. The , sideiice" went to s|„,w that
tiIVs injiiry niiylit l>c attributed to tlie the servant, wl.ni he reached ll;e lioi

-

defendant's niaintaininj; tlio trap, even torn of the ladder hv whhh he had
if its rcspon-ihility was in no way af- iiacheil the roof In wi.ieh he uas -ii'il
fcctcd or oiiI.ir;.'cd l,y F.clian's words, jnniped oil' on ope -Lie to aioi.j a -co v
'i'lic defendant ini-lit Ik- lielil aiiswera drift, and s„ .iji^-hted on I'l,. -k\liuM
hie. whatever tile jiarticiilar accident throie.;h uhi.li he fell. It is not ap-
whiili led to tlio plaintiH"s tlirouiair •>arcnt fiom the rep.irt wtiat flic coiiit
Ills woiu'Iit on the end of tho hoard' ( /. icL;aidcd a- tlic controrin^' fcatiiic in
c. of a s.at whiili l,ad til-prd 11(1;. the ca.v. t'.irriaj:is naiidTi^' .ilon;; an
' oieparo aNo tlie followiii'r deei-ionst overhead wire for the convevancc of
An cniphiyer is lialdc for an injury to p.ircels in a store, and so udjuistod that
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snoli if;ii<irniioo. oxp.K* .! in an aluiMfinMl lin/anl. (>\pr aii'l al»ivc tlnp-i

wliicli lio ua.i iU'c.-iinu Ml to CMiKciiiiilate as iiic-idi.'iits ul lliu ciiiiilov

mcnt.*

A. (ii:\t;i;.\i, i'imm iim.i:s.

236. Master's knowledge of the abnormal conditions; necessity for

showing.— 'Ill,, unici-al luiiiciiilr t'iiil»Mlir<l in t.lic tir-t ..t' liic tin..

prri|>o-i!iuns staicil at tlir cl.r I' tin- pi-cr.-ilitu;- siciii.n i-j a .-on

trullini;' el. mcnl, in all a. 'lion- i.f wliii'!. ,ii.- i;i-i i- tlic iha-icr's luva'-i

of a ilnt.v .lucil to |ii~ >i.rvaiit-;. 'I'iir fnll (iiscns-i,,ii ,,\' ^\.\< ^,il>i< -•

in cliaiitcr \., '//*/.. fcnil<i-s it, mnicccs-arv to cntiT int.. if at an

lon:;tli in t.lic pn -cnt cimi lidn. lint it will 1k> n-ct'ul m collcrt smiii,

decisions uliicli cxiplicit.lv i< r.imii/.c the pxistcnc" i>r alix ix-o of know
I

ed^ron tlic ma-ior's part, a- l,iin;r .a inat<rial cU-nicnt. in artimis fur ;.

broiicli m| tlio cjnlv nuw nndti- review.'

when pii«linl iMckwMid- (licy ^rv liUiIv im,-c :\„ iiii'\|i.ii.iii-..il -^pivinit, nt wlm-r
to IpilVC till' Wil,. illKJ f;lll, l-.ill-lilPlr ;l ll;.l,.U lie rc,|!lil,.. :i ,|m ll^'l I nil- -11 \i..
datijjcrnus iipjili^iiicT iiiiiliT i-,.|i,iiM ,011- In siuli (l.i.ii..(.r uinioiit tiiviiii.' Iiii.

ditions: ami tlii' -l(in'k..|ii r i- I nil u;ii niii;.-. il|. ,| ii|-i> ;rn,. hi, J", .,,. i,

to iiifnnii ttic riiipldyii- lit' t!ii- |iiiiili- in-l nut i'ln n- will rii.ililr^ liim t.i inni;
arity. wlicii lu' I'liiiii-lir- iIhmi with injniy. mil.— I.ilti ili.' .|:imi;ii- :iii,| i ,

,.

polpH tn |ii;.|| llir run hi:;,.-. Sl.irl.- V. lilr;Ol'- iif :ni.iililli; il ..liil,." III. i, ,.,.,U llculilh.r i|s!i:i IK Mi-,., ij.j, 4:i f,,||iiii,^r 11„. -,.ni,-,. i,.|,ii,,.,| ,,,. ;;|,|,n
N. V. Sii|i|). 'Jls. .Mriiiii.-il (lslli:i IS ,.|il." .|//„.s /...,//„, M,,,/., \ /,.,,„/„'
Mi-c. .'tl!!. 41 \. \. Sii|i|i. (i4!i. Till. (|Ns.-,i Kill 1,1,1. 2:1:;. .-.11 .\iii. I!,.|i. V'l-

hypotli'.-is mill, -ilx illy lli,- ,1,1 i-ion up lint u- I, mil' :i- Hi,, um.l •jn-l nut '

, .,

par(.|itly wa- lliat tli(. ilaii;ji.r was imt ,i- l>y ,iii,. ,,f it- iii.Miiiir.-- a ,|,,iirii

apparent, ami that tlic ait wliirli wmild .vliicli is lo:.'i,..i|lv <i.i.\.ti.|i-ivi. uilli lli'
create that ilaii;.'(.r wa- lihely to lie ihiii,. ,,f the wind •warr,." it xm.mM i.hx i,,ii-l\

for the piirpii-i- nf lou-riiiiiy the ear- he extremely ii Miii'.nl . ii' nut iiiipo-
riaRes when tli.y hapiieiieil to ^tii-k at -il.l,.. to inlike llii- ilUiin.fiiin the l.:i

some point im the wire, lint the pn.(i-e -in ,if a il,i--ili. ali.ni. In thi. fulhiwinL'
theory of the <.|iiiit i- mit altn-rlhri ehapti.r, therelori.. it uill In. ili-rii;:n.r
clear from its npininn. It will li.. no- ,.,1 -,i lai a- llie LMmipiny iif the 7-j-.

,

tieeil. al-ii. that the .a-e- eitnl in § li'. W eoneerneil. 'I'lie nalnre of the .11

infra. miLiliI leailily lii. n.fened tu the ,.mii-lani.(.- iiiMilv,.,! in the aethm will
priiioiple that the eiiiiim-taiiies are always imlieate the pri.<.i-|. ;;r,iiiml iip.i'i

smli as tn iiiiliu.,' a fal-e -i.|i-<. of ^^u w liirii a Imacli of iliity i- pn.ilieati-il,

rity in the s,.ivaiit, if the iinpli(.il ..Mi whrthir the f:iilnie to' point out a ilan

{Rations ari-ini; fioni th(. eoiitrai ' .f L'er, 01 the failure to -Iiow how it i:.:i

sti-viee wi'ie not availahh' a-; a j,'iouial Ik' avohled.
of deei^ion. ' A',,,,,,,,/ \. Small ,! II. Cirihi,/, r

*If a di-tinetioii iH.twnn the word- (Is'.ili ICl Mass. 1,-,:!. ;iti y. y,] ys';
"warn" ami "in-trml" i- to l,e iliawn. riiiurl, v. \li iiIkihIs' \V,i,ilr,i C.
the former evidently imiilies 111, .rely the i|s:iiii 1,-)1 \hi—., l."r_'. (i I,. 1!. .\. 7-

-

iiniiartini; of iiifoimation a- to the e\ I'.i N. I:. S:.".i : sinrirl v. II rv/ /,' ,'

istenf.e of a dan;.'er. while th(. latter in Slnrf /,'. Co. 1 IS:i"ii li;:! .Mn^-. r!'>l. M
eludes, not only this eomi.jilion. lint N'. K. ISO: /.',(,/; \. Itt,^lu,i ,{ \. /,'. f ,

also that of explainin.,' to the -civaiit ilSS."ii l:!'.i .\la--. •'isii. :<! Ain. 1,'eii.
~

:.

the appropriate means for avoiding; the 1 \. I';. Il.'i; I'itl^hiuiih. C. ,t .sv. /,. /.'

dani;er, Sonu.tiiiies this distinetioii is Co. \. |. /.(,„.v ilssii, !o.-, |nil. ii;."i. :.

roeoiinized: as. for example, in the fol- X. K. 187: r'o/., ,,/,/,, rllii v. / ...

lowinp passaj;e: "( Ine of the well rw- (1!M)1) •2,S Colo. )i;s, (I.-, Pa,., d In

Ofrnized duties of a master is not to ex- \\'i,n,l v. Iliajtn (IsiHl) S.f Mil. 2."i7. U
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P I'ficlll; II' 111! .It mil if i!i.

tl\<' il<|iCCt IIKTII-

^(•ii.Tiii |iniii-i]>li' luidir it.-i iii'^ru-

•'lal iimMcc i!i till- |)n--cnt ciimicci ii.i I ; VI'... tlu'

>v i'iiiiiiiiiiiii> T\iiicli Ik
iiMtiliiiliiliiv ..t tlic iiia-i.T t'ni' iiiji.ri.- ,';ni-ii| 1

was liol Iiipiitnl ti. fnii.,1. cir ;ini iri|iiitc.- Xc rii^lif ,,f ii,.ii..ii i- i-^tiil.

li-licil wIktc, uikiii^- iiiio , -.itl.riiri.iii ilii. imlurc <.t' tin- ui.i'l; ;i.-

si;;iicil to lln' wnant. tlic niii-t.'i' liihl iin ivasmi to t\]n-rt \\u- .•..niiii-

j;<'iii'_v of tl.c .siM'Viuit's [MariuM liiinMlt' in Mirli a jm Iii,,n as tc in.'iir

tlio (laiiiifT wifli n-ir.l l.. whi.-li it i< all<-<M| tliat lir >liuiil,i l,avc

Ihtii instnict.Ml.-' .\,,i- is iir uuilt.v ,.f n.-liu, i,cc in failin- u, warn u

\tlS7;.' :<,..»,,, V. //»,s/. {\S.>M\\ 11 V. it t„ il„. jiirv to smv vsIic'IIut a xw.i*U-r

V -^^
' '• ^" ' ^- M'l'- ••)" "'1 I'll. - M Imv,. Hani./l l.U -nvaiils l„.,v

.i:i llic iii.i.|..r Mi.i.v nut uilfiillv i\ t.. Ii:iii.ll,. l,..;n v I.Koinoliv,. wliivU
pn-e 111-, MTMint In .Immjit .if In.-, .r uilliniii .lan-ii-, ul,,.,-,. nn cvi.lriuv has
niiMiy in tl,,. .nm-.- nf lii, mn.lnv ui.- ••. l-cn nlln-,,! trmliML' In -Imw that iinv
till' ii-k nt wliiili IS kiinwn tn liini. I.iil ,M.li niitlin.l »a. cillirr knn«n tn |ii„°,
nnticr of wliirli IS wrnni;nilly wiiM,rl,|. or ncn.rallv kn.>«n ami |irarli,r,l l.v
(UiU,,,-,, V. ftl. l-aul, M. it M. It. <„. nil,,.,- ,.Ml|.Invrls. /.•„/,„,-..,./ I.„r,„nn-
MS!MM 4;i Minn. 4<M!, 4ti \. W .

7s. m , .( !/.„ /,; || ,„/, s v /••„,./ (lsii:) m
Klirfi-l V. Ii7/,r,i (ISIMii ill Wis. 4:IJ. \a i;j7. ^.'7 S. K. .-,il!i In Urhh.rt'y
^> K. H. A. L'ltl, (ill \. \V. ti7 (s..!iiin( S:,.:ih I!,,,,,,,,, i;,

i jsiu i Un p., 4ih'
.\pnv,l to infcctinim ,lis,.as,.,: //„„// Jl \tl -,:,, ,1„. |,laintiirs |.rn|,nlitinM
V. .W./f MSM..I 7H .Mo. .\|,p. .-ill ,.,., vsas that ll,r .Luilmt nt ..xpln-inn was
vant Mi.MinM! owiiif; tn his i-iiMian.-,- nf .111 a.liial, l.it, nl <lai r Hlii,h was
tlio .act that dica.v.Ml Ih'-ii pinhi,-.s knn.Mi In ll,,. ,l,.f,.iiilaiit. nr <n|Thf to
pnisonniis lia.tcria wlti.!i may .h-lmy have hern knn» n. ami tlnTcfor.' Tt was
t ». si;;ht if lirnii;;ht inin cniitacl wi,h Ih,' iliilv nf lli,. .h.t.-ndant to warn the
the nv). It IS a inasiri's .Inly imt tn plainlil! nf this lat.iit .lan-cr. and for
x'ml Ins spivants without nnti.r int.. a ii.it .l..in;r Ihi, tin- .hf.Mi.lant was iic'li-
place vhich he kiio'As i., 1». .laii^', r.ni-. -.nt. Tii.' .o, • sii.l- -11 wiM Ih- sTcii
ChrK- V. I.l.sl,„i (ISIUI r,4 III. App. al nn.,.. f tli,.al,nv.. i.'i i.^w nf ' th,.
.),S; l.uiclr V. I{;h,„y„ii i|ss:ii til t,-stjni,.iiv thai the plaintilF entirely
M.I. 1.4; <;„isnh,hli;l i;„il C„. v. f/,,/ lail.'.l l.> ,|i,,w anv kn..» l.-.|.'e hv the
l,er (IIMIO) ISS 111. .-,S4. .v.. V. R :...-,,. .|..i,.n.lant nf Ihis a||.,:;,.,l .lam-.T " since
Anirnin.i; 111 III. App. l"). .\ cnnipjaint tli.. fa.t .,f il... ,.\pl..-inns was nnt com-
i> lint .l.niiMial.le uliieli alli'LTi'^ in siil,. ninni.-.it.'.l hv eith.T of the witiies.sos
-tancc tli't the master, knnwin- that wli.. -..v th.V ha. I kiinwliMl-e ami all
t !(> pla.-.i of work to whi.-h he as-j-i,.. | tli.- ..thrr t.-lininiiv proves there Wius
the siTvant. or an appliance wlii.li he no sii.li ,lan^'. r. h.'.aiise there f •verwjs ..r.h.ie.l tn use. w.is .lan^.i.iiis. ,li.l u.iv mi.-I, e\p!n,i.,ns. The learnwl
lint inst met him as to its cnmlili..,,. .nint l„l.,w .-..nhl m.t pnssihiv cmiinit

-i'>l >u'v v"w"' ",'!"."' ;!.-^l'i'- '^''- "''" '|i"-ti..n tn the .jury upjn such i-
iJH. .!S N. N. .Siipp. :i.,ii; /-•//, V V. \,iith- -tat.- nl t.siimnnv."'
• ". /'. /.'. ''n. illKllM lo:i Im.,1. 41ii. ^S... Il.n,,,,, ;. .;./. IV.
W liere pl;iintilV. an in.'\|H'i ii'm. .1 u.:rk- ..-.'/ r.,. ilsiij, 147 |>.,'

iiiaii. was injmv.l wliij.. v.'.i.nvintr shav 772: 1 v/, v. 1.//,,,//.,, I'irn-i.
HiUH fi.ini 1.1-ia'alli a [ij.in.'r. evi.ieii.v I'a. 2 17, 2.i .\tl. :i7 I Itiiin^ v I'rili.-il
'jiat th.- lih.w.T pip.' Intin.l'.l to ri' v.- i|s:iii 7.-, (i,,,,. 4:i7. 27 \ Y Sii.,,)

»' siavinj:s was .IclVcl iv ami tlul »!i.i. The pi„p, h-tnr nf a fa.torv is not
Wjt.'M.lant hail k;i..wl,.;|..r.. th.T.'of. was h.iiin.l. in ll,.' .Iis.|,ai-e .,f it-, ".hltv to
a'lnii.-il.h'. s,i,.... It ti'ii.lc.l t.) .h..u .-nn its ..mpl.iy.-,-. tn i.istni.'t an ordinary
'litams lik,.ly t.i I.M.I ll„. phiintiir In ..|npl...v.-,. in tv:.ra! , t.i h.T condii.-t in
put '""I-' I II' a poMtinn in whi.-li h.- s,, nii..xp,.i,.,i an cni.i-..m-v as the dis-
«nul.i I,., hk.'ly to sutler injiiiy. ami a ...veiv .il a liiv. lHlmn'ir v l/,/(i-
i.-ultant .hity on the .|,.f..n,lanfs part ,..'/.,», I'ii,,<,- Co. ( ls!l7

) \m Mis,
'!> ":,rti hnn .rMin-l ih,- .la.,;:;.,. j,,,,- 471. 4s X. K. (i2:i. F(c also ? •>-!7 uot«
<lcnt to el..anm.' tli.. l.h.w.T pip,.. l.",. ami 5 240. n.,te 7, infra.'

' '

Un the other han.l, it is .Tior to leave 'In A.//' v. Broom (18S3) 70 Ga 236

nr (II, ,„.

. 2.i Atl.

IS'.l.i) I.-, I
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I

sorviMit of a s|i<'cl.'il 'liiiiur r vliicli cimiIi] imf, \invo nri'^Pii witlmut n< f:li-

^(•in'<- '111 ilic part 111' the plaint ilT's fi lluw scnaiii-.*

237. No duty of instruction predicahlc where the danger in question

was actually known to the servant.— 'j |i,> jccon.l t'a.'t wlii-h, as siatr 1

in S :.'.'>.">, .v(////«(, must lie c-l.ilili-li.-il in ni'lcr l<> jii-iilV tlic cunclii-i' n
llial llir iiia-lcr Wii.s iic;;li:;ciit, is tli:il llip (iain;.is with rr:iai(l to wlii. 'i

lliiTc is jiliciii'il to have 1)1111 a iliity of iii-li iictiini wnc nut knuwn.

citli'T artiiiiilv or con.-,! luriivclv, to llu' sirv.-mt. 'I'lif ali^i iici- of .ntr

olilijration to instruct a ^i ivant wlio is j.i'omiI 1>v diiTct cviili nco O'lii-

iillv to liavf» liail as i-unipicic kiuiw Ui\'^i- of ijn' (iaiii:(r ainl of tlic appi"

priafi' means of avoiijimi- it as the m:tstir coiilii Live imparted to

liim is tix) oln'ions to aihuil of eotitroxcr^v. .Maiiit'e-tlv it eaniict !••

' tiie tliitv of llie ni.istcr to ailiiiMni>li jiis servant to Im- carefiil, wIkmi

tli<^ .^('rvaiit well knows liis (lanpr anil the ipoitaiieo of iisinu; cire

to avoid it It is the dntv of tiie sifvant in e.\< rei>e caiv propiiriiomiie

to the damrer of lii> sitinition as he ninler-t.uel^ it, jiiid if Lc fails t..

do so tin fault i.s his, ami not his ma-ter's."'

.in oiiii^iion to iii-lrint «:i< licld m.t to ImMv-i fur \vnil<: ttint tlioic wlin^ip rliilv

Im> riiliiiililc «lirlc tlic ilrfciidiuil ^ li:nl it H.i^ to finiii^li licr willi llip piipcr. 'if

rin|iliiyii| wiiiiii'li to woil'; at one ciiil of wliicli <lio \va> iti -ciui'li, wcii' iiw.n.
ii roorii 72 fiit. in Iciiytli. lo winp ^oap aiicl llnir iil>~iiirc knouii to licr: tli if

in piipiT-> wliii-li were iiiciii^lit to tliciii. ^ll(• flio-o to wait npon licr^Of rain, r

and oiic of till' womi'Ti. n-liii iii"u' out of than \n- drlavi'd ; t'lat <hv vohnitariiv
worliirii: lionr-. lia<l ;;iiiif to tlir l.ai I; wi'iit into tliis nriliu'litcd part of tl.

part of till' rooiii to p't ^oinc paprr, ami room, and. Iiy licr own iii'L'liL'i'nfi'. (•

tlicrp fallen into a riwrvoir of lyr. Tli.. la-iom.d lirr injii;i<'.): tliat ^lic wis piil
court o\prf^.*cd its ajro'iiMfPil willi tlic liv the ipvintily of work slie iliil. aiil.

position of di'frndant-' roiinsi.| tliat ni-,'- luiiiir iinu illiii;; lo await llic ritiiin .ii

Ji;,'i'n<'p loiilil not Ik- pri'diiatrd of tlir lirr lonnployii-^. -on; !it to piTforni, imt
more omission to indoM' tlir rr^rrmir. only Inr own. Inil tin ir dutir-i."

lint •'aid tliat tlii.^ conli'iil ion did not * .s'.i/i/iso/i v. Uiil.r,, |1S!I7) 10 App.
rxactly mci't tlio >'oniplaiiit, wliirli Div. r.s. .|:i V. ^. Siipp. llliI). I'liiiiliiV

•dinr^'i'd tliat difi'iidaiit^ wrrr ni';rli:'iiit mid liis fidlow workiiirii liad coti-il im t

in ki'iping tho ri'-irvnir i i a part of ilir id in an ili\alor shaft a scaHiill -o

room too dark fur tin' plaint ilF to di> plai.il tliat, if tlio olmator wire rai-..l.

cover it lii'r>ilf, and in failiiiL; lo iiolily tlie lu ip of tlic rope ^upended from l!^-

her of its existence. The liahi'ity of eau'e eiiiuht inil. Deleiidant's viee pi in

the defemlants from this standpoint eipal li'il heeii re(pie-.led not to lour
wa* then di-eii--i'd as follows: "We the ea'_:i'. Inil had lait heeii told Hlm;
reio;.'iii/e their oMijiation to (irovide lier the ilanucr from the rojie if it sln.nl.i

with a perfeelly safe plai'e lor the per- lie rai-ed.

forniaiiec of the duties ill which ~lie was '('ir'nifl' v. Mrrrhnnffi' \\'iii,}in '.,.

pni,'a;,'ed ; and if, for any proper piir- (l>;:iiM l."il Ma-'^. I.'ej. ;. \,. It. A. 7 ..

po-^o, she was expected or reipiiicl to -2:1 \. W. S-_".l. I^'ailiiie of a i orpoiai i.:;

•'xposo lier-ii'lf to the danu'cr of falling to ^.-iM' warriiiL' to the nia-lcr nnnli 'i

into their re-enoir. it was their duly to i>t eniployed in its e^l iMi-hiiieiit i' '

have notitied her of its exi^teiiee that Iheie was dani.'"r that the wall or a '
'

she nii^lit have ^ruarded a^'ainst it. It of the ;ra-. inoni wouhl fall in en- ' ,.

is shown l>y ti.e proof. Ix'yond ipic~t-oii. occiiired, where he wa-i not iLTiioi.in! "
as it looks to IIS. that there was neither t!ie ilaii..:ci- or of the causes whi-li j ,

necessity for, nor exjieetalion of. her dined it. does not make it eiiiikn '^

poin;; near the dan^'r; that the ,icci- liaiile tor hi^ dealli. c.ii|..ed l>y llie i.l

dent otcurieJ out of the aceu^loined of such walls, while breaking down ine
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It, will l.(. ,li-uii in :i liii.T .•!,;. |,i,.p Cvuliiui,- 2, di ipfip \i,v.) tliat,

n.T„r,ii,,- I., in.iiiv ,,| il„. ;m'l...riii.-, M„. .,. r\.,„t, l,.,- il„ iMirp.,,,. .,(

ncirativin- lii^ ;i--iiiii;.iio„ „i il„ ,•;-], ;,„,! hi- ,.,„it,-il,„t,,r^ a.-liu. n,v,
^ln^t ulwi.v- ..M,:;,. hi, \.^,i.„:,u.'o ni i!,;,t ,; I.. |-i„. :,ii,,'|.wmo .,"1

i.ln-i

'!'-.•( lino ii! the pi.. ,•1,1 r.,i,i„..-ii..„ i, ,h;i,, J, ..i-vaiii ul,,. :,.!!, s m, a
lin.ji.'li of il,f .lni\ ul' iii-tiu •!;..,. Miii-i intr...!,,,.,. a >|„.,-ii;,. a\rr .,1

tluit I,.' <li.| lint kn.-v,- ,.r |1„. .lai-ri- tV..iM w'nlrU liis iiijiii-v r. -nil, ,1
-"

l!ut tlic ml.. ..(• pl.a.lin- w,.„l.| ,|,„il.i!, ~> U- |..>, Mi'i.^t iii'.oiue jiiri.s-

• lictii.iis. Sri' ill,. clKii.i.r jii-t I', f, rn.l In.

Til.' i,.,-,.,-i,„ ,,(• ,|„. k,M,vl.,|.j.. wliii.l, will M.'i;a)i\.. tlio oxi<t. nro
..f the .liii.v .,! i:i-ir„,.ti,.„ „k,v 1„. in', i:.-,! |r. .„ ilii- I. -ilniMin- „( tli.-

rlailitiinmn-i-ltVorfroin -]. it;,- f -Miu..|iv « hirl, ,M:,Mi-|„-i I.,.v,„i,|

•loor of 111.. 1.MM rnuMi iliiiiiK, til.' lii. \\i^ |«>i s,; V M- .-^ ,,.,
,

nn.li.r in,,n,.,i,.,„ „oi„ „,,. ,,, .(„ :K .., |,,„ ,. i„ ,1„. ;,,.,:. i,„ l,;:; ,
'l;'

',"'"'* '"'" ^ l"'/"W./ /-'.'^ ..|- l!„- ,,I,,,:.t.ir l,il, -If i-l., tl„..(V^IssH, sj <;u 7.;. H V.
1:, ,;s, v, ,. ,,„, ,,,„, 1... 1,. ',,

,, , ,,. k, ,. II ,
, .'1

/..,.,_ /.//.v (IHSH, liii M.,.,. .j,;|, I,-, ,1..,, ,„ ,1 , ,„,;i„.,. >i;. M V n

'is:i., 1.;. M.I-.. -M, ,1 N. ,:, ,,,,; ,.....,;,;',',,,;''';''''''/ '

!• !,,„., -l-r in \: M ,-. ,

"I
-
"">" 'if II"' IIM-l.T to |.|.||,|i I

1.7 >,« 70. ps. w. ,.s: ,:,„.,. , ;i:;-fV:;::;;i;;^;!,.;'-';.;;;;,- -'y;;
!>:! I„u;i. 1. lil \. W. I'l,-,; A,,,., V. )/,„ A. i;:i:i. „ f. S ,„ iii 'ok, -.

-'

r;;:
''":"•

*vi'
'

'; ^"n?"';
'"'•'

' '"''•' i^ ri.1,,1;' In,': ..;'f, ;,:„';!;::

1, , ,- „ , ,

'-'' "'•• f"" i\ti.iit i.f «i,i.ii ii,. ,ii,i ,„,t

V,
'-;:"'; ji --': '"''' •"''» "• -—i..vi„.,„i.„,„.i. it .,,,„.„. fi!:,';;,

.\ ..Mill may ,!,-..|;.iv, a* a iintl.T of var- of ;,:;,., tl,,,l !i.. n-,, ,„,. n ,,
•

l^nv t:,Ml tl,..,v l.-i- l„.,.,i ,,., 1,„..:.|, „f i„ tl,o ,n,. ,. i,.,.!|i..,.;,„ ,

:'",;"
Hi.' .iMly to i,i-t,utt a l.,y of t.U'lv,. |1,.| |,i. .|,„,;, „,,,,. 7,',,,i,„„| ,;, jj,';-

-•oniin- into .'.ml:.,! nitli ,in.ux..|v,| .•ii,,|||,;,l I,,' !,, „ I ,1,,. v,., v J
,

', , r

ijri.: ;:; t t,;f ,; :;:,::::;:;- -r,-'- :;:„!i';,:;;;,;;::;iti:;:: ;;

.:;;i;m, v^:;i.j:'';,j7.,;^^:Er;; ;;^;;z^,%/;l;:f,,^,:^^^«-::

; :: r'i,.;:;:^;: :;;„,;;,;:' ;;;:;,.;:"' .l":; ;;„;;!'';,; ;,;;;-; ;-,;-,;;

r;;;;;, -IS ;L ^^,"^^r;r:: ::::-,,-J ,;';,;^ c:'t;, ,ir

.,
,

"as ,1,,,„. ],„ „,„,, ,„ , ,„„,,, |,,-,,„|„„ „a..-l„n. t,.|i.;

„,.„„,,,' ' •'' .'""i- "I t.:,- t:,i! ,;t nil <,;,,i-.i,.|i ,,l , iiiv ill f.iilin- f,,

"•,. ,'".""' '• " '""" ('""" "" fnon.o'.s and a eroun.l for 01,1,.^.," a
>.)1. 1. Vi, i .S,~;i4, "

w
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all r«'ii.u!i;i|ilr (IdiiV; 'liai 111- 'ki'I ii'ciivr.l ;p.|.-.|ii;it" iiifnriii;iti"n a.-* (m

tlir iliiimi ! (]•>[•[ 11 iiutiiicjii hill pi'Mci I'flin^- (|i,i I'l !_)• Irmu the miHi" r

him ill',' or IriiiJi -miih- i xUiii-ii- .-'Uiic.'*

nf" ttial, r\iii ttinii;;li tire cniirt iii.iy i* iii'MI tlicliM^ t!\i ri-iftir lniMii"!, t'

also liiHi' rliiiii;iil tlic jinv thai it ».i- rii jliji in r of llii' iiii.lfi' i-> nut tli

iiniii'i i—..ii\ til iii-ltiiil till' |il.iiiiiiir it |>iii\iiiKiii' i.iii-c iif till' iiiimv." 7*111'

hi' kiii'rt till' iiiii'liliHiK mill the il.iML-r Ih v. S/^rH' Sli,r Wi,,,!, liuill r.,

wliirli ».i< likily III ii-"ll Hull 111. 111. ils'ili :,' .\iiiiri, :,'. .is N, \V. k::j

hiflil'i V. .S'l/iii. 'i«i Sffiiillfi Mill. >'". ('iiiM|i.ii(' al-ii till' vtiilrniiiit tlmt, if !'

(iM'iiii IJ A|i|i. |li». ."ill. li S. \. •<il|i|i. MH.iiit li.i'l alli Illy iililaimil. at li

Isj. llll.'i. S<i' uUo l':lh V. Vi.i7/i'/ii tiiiir lii.* iiijiiiy uai imiviil. tlif iiil'.i

/'. /.I/Ill'.. I I'll/ »„, (|s>i'ii IH t)r, 'Jii.-i, iii.iliiiii ^vliiili'it i* allr','..! ilii. i i-i, .

2'-' I'll' >*I'.J; I/i«vi,i(ii /'. /iV f.i. V. t'l'// >\ Ill liiiM' ;riviii. it .aiiiinl lie -iil

liii'illi i|'>'<iil liil TfX. .'iJii. I »'^. \\

.

fill till' iiijiiiy «;m tlir ri'.iilt nf Hi.

li-.'J ; l/.i.i.ii.../ V. Ilnniiii I Hull 1 !i \|i|i. f.iiliiii (if till, ma .trr tn iiii|iiiii tlir ir

Div. IIS, 41 N'. \. Sii|i|>. Mil: >!nli< shut, fni iii.il inn. Il,s^>,ii<r l,4i,i,l ,( /„./.,.

//. l( .V. I. /,'. f... V liillfit ll»Slll T;l »'.,. V. Ihlln.'.r ilMdiii I'J.-, Ala. 4IJ. •^

Ti'\. -H:!. l:. S. \V. i;i: ir../'.- v. So. :Nii i-nvant liiiii-i If a.lniitt.'.l lli.'

A' II. 1 /i;i .s/i »/ ,( Cii. f'.i. (|s:i.-ii 1111 Win. Ill' liiiil liii'ii t.ilil ili.it llii' mull' Ml.i.i

IT.s. ii:i \. \V. sT ;»*</'• 1/ '. l/i7. > I iK'.illi kiiki'ij him \\.i< >iriiiii-.i. .\ -. i\ m,

1;i!l N. \. t.'iS. :tl N'. K. Ili.'.ll: liii.iiiKii iiiiiiint rniivir if lie |ia< Iiitii ^lUlirii hi

llhiiii hi iiiil I'll. V. I'iiii'<t (Isii.^ii 1-J Mill, ly iiii'iiii'.l anil raiitiiiinil liv ii lu.ii \.ii;i

Api>. 4JI. .'I'l \. K, s'U ; 1.1./,//. V. l/.i'.iii,..- r, r,i,il ,( r„i.,' r„. v. fi''

f,',,n/'.» Ihntiur r •„„i„., , . i/f fo (|S!i7) (|s'i:|| !IS .\la. '.'s.-,, ).'l Sn. l:i.-i. A -i'M

II.'- ('ill. .">i;. 47 i'.ii-. :ii'.l. aiiliaiiniil Imhl lii.mii-l.r lialiji. f<ii f.iil

*/»ilriv .-. I'm! //ill. .11 I', nihil cf ill,' tii iii-tiiii't liiiii ii« tii til' ilaiiL'if "1

Thirihi I- Cii. niml I I'Jii Miili. 1l!1i. "^.'i nun i'l.,' Ii.avy liiciimi.tiM' wIhtI.. Iiy li.ii: I.

N. W. I I
'-'.>

I III' iiiimiy wluii' |ilaiii wliiii', l«.fiiii' liU nun itij.ny w.is p.

tiir's ili'i'i'ilriit caiiii' iiitii iiiiit.ii't uitli ii'iM'il. lie liail htm an aiiiilriit, in «liii'

a live I'lrctiir will', nf llic ilii'ii'irmi-. iiiir nf llir wiukini'ii liail vi'iy iiariii'vh

f'liaiiuirr iif wliiili 111' liii'I Ni'ii ill- i-ia|.ri| iiijiir\ \vliili. n wliii'l wa- >,.

fiirmnll; Siiiiiiiuns v. t'liinniu A '!'. It. iii'.' hhimiI in llii« niaiinir. ami lii-. o" '

Co. (isstl 110 III. .'Uil (-iivaiit li.ul ti-tiiiiiiiiy i, ti> tin. ,.ir.'.t tlial lii, |.
'

hocn railtiimcil n'* to tlir ilaPLTii" I'lat a li'w si'iv.niU lia.l InM |iim tliat t! i-

iMink wliii'h III' wii" I'vraval in.,' iiii'.'lit initliml nf ijniii;.' tlic »iiik "ax iImii'.ht

fall I; rniitiiill v. I!n niinii (I:>IHI| IJ."i mi-, ami (liat tliii Hat aNii Iii^ ,.-\

Mii'ti. :H'K H» \. W, L'flll (vi'i-vant lia.l i.|iii!iiiii. Iti,lii,iiiii,l l,i.r,,„i.,lin ,( l/.i. .'

been iiiHtrmliil n-i to tlio milli'iil nf Wi.iks V. I'lml (|s:i7i !I4 Va. 1127. _'.

api'lyin;; .i <'om|iiiiinil to a lull wlii'ii s K. ."iH'.i. Tlir plaiiilill' is nut ciiii

(viT it sli)i|ii'il : anil wliili' lir wa-. in tli'il tn a ihamr Hi it "tlii' ililty nf lan

till' pi'i-fornianii' of tlii-* iliity llif nuii- linniii'.' a \«>\ nf tin' plainlill^^ a-

pniinil liinki'. iitiil 111' wa'f caii^.'Iit mi tin' |
fniiitiTn viai-!. am! v'w'iv.'^. Iiim fn"

Ix'lt anil piillry). A mntnrm.ni nf ai. iinlirc of tlii' li-k's alli'ii.iiii;.' tlic wml,
fliM'tiir car. tvM'iily four year" nf ayi'. ii a ri'ipnii-iliilily fiinii \ liirli Ilic <ii';

anil of ordinary inli'lliL'i'iici'. aftiT In' pany raniinl frri' il-ilf liy dcli-i;.!! i'

imr instrncliil for cii.'lit day-i in liis it tn fnniii.iii oi to a M'fiiinl liam

diitii'J, and told that it is a ninlnMiian'« Smh an iii»ti iiitimi wniild criati' '

duty to ('Iran tin- "rnnimiitatiir" at tlir rriiiiiidiit inipic-i-inn that, oviii if '

pnd of pvcry alternate trip of his car. ph.intill' had full in-ti intinns, it «..

and scciiif; it cli'iincd on at Icait two Inni' liecii of no avail, if they pr cli i

o<'i'a>inn'<, a^snnics the ri~k of rlraniliK fi'nin the dcfindant 's forrinaii or -i

sii'h commiitjitor. Knrinll v. Wrst Siili- nnd hand. 'I'hi' ina-tir caiinnt c-rai'

K. Co. (IS',14) 87 Wis. :W7 ."W \. \V. the rc-pnnsiliility, if tlicro lie nni' ii]

772. him. nf nnlilyiii;; tho servant of 1'

'"Kvon if a ma-tcr is iir;;liu'i'nt in no* ri-^ks of the work hy nirrcly ihlrL' I'lii '

pivin;; his sf-rvant instniilinns an.

I

it to one of tin- servants. Init if the diii\

cautions as to the da.|;..ers nf his cm- tliiis delegated was perfiirnied, tlie

pin lit. vet if th' 'It !,: I.i

the sanip infnrmalinn and raiitinns frmn
ill tl|(» notii-i' ve'l'ilsite fn

Siilliinn V, hiilin MffU C

other urccs. v.hether fintii ntiti-r pi i><7:ii lin Ma-s. .^:)l'^. The fnl'.i

lis or from his own n'v-ei\.itioii. and has I'l ell held cnricct : •If l!



I
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238, No duty to instruct a icrvant an to daiijcer-. of which knowledge

jK imputable to him.— l li,> jiriili..!] (-..n .m'; h.'.^ ,,i r..||.i|'iii-ii\c

Lli.'U IcciDi' \n\tvj lli'- :il.<' il~ l' •• il a 'Ml:!! l.li" ' li"!:;'', i' l"ll'i\v- tlial

II. I c|llt\ I" ili-ti'ilc't :i -.' rviiiil I'aii 1"' I'f liia'i 'I in a :'i- in -.liii-li llii-

iii-tiiii-liii|i will ii'.i a'I'l t, I 'lir kii..-.' Ii !-( will. li. iiii.l.T till' cii-.aiiii

-lalii'*'^, i- altj-iiai'c .1 l" liiiii.' In < llicr \' .i|.i-. ;lii' iiia-i.|' i- ii..l !'

(|ilil'r.l l<> li'iillt "i:! .'iiiurf-. wliir'i ai'"' na'lilv a iiaiiiaMr l'\ lln'

r<a-\alit liiiii-< 1

1'
if 111 ...la-; an •.I'.liiiariN rai. I'lil ii-.- • -ii.-ii kii..v. 1

|.!Mititilf f-rrMiiit| liii.l -11. li iii-ti'ii. I ii.ii, l.v -I'll! 'linL' .MT II '.riDMM'l s\\ii.ii, it

•iiti.iii. iiil'Hiiii.ili..ii. i.r ki;ii\' !. !.• ii-; ui- .ii.i I..
|

it il.iniilV i.. i-iiu
\..,i||,| 111 il.ji- l.ilil. Vlilll ;l !. l-..M.ll.l.- I'l.t 1.1- li I.I l.i.ll u.lllii.l l.\ .1 ..lllJM

I'M Ici-c iif I. Ill' nil liM pill. I.I iln lll.» |H 1 -III1 II- I'. .!li.ill|i| -ultilii . ill III.

.•ik V\illl -.ll'ilV 1" llilll-.ll. III.' ili'i'rilil Nllii, liill II.. I .>,llllr.l ,1^ til llli' -|.l.i,|l

mil «i|.. iii.t li il.lr. iih.l tli.il it iiiiiili' 11" -wit.li. I hr I. ,1-1111 ii--ii:iii'i| « 1- tliiil

.III!, ii'iiii' uli. liirr 111- il. rjv.il it l-iu-li il ii,i- ii..t -.li.iv' ii lli.it tin- |,.i-.iii w.iiii

kiii.vv Ii-.Il;!'
I

liiiMi till. .I.|iiiil.iiit'> .illi JUL' l.iiii \> I- .III iilli.'. i- nr nu. iii i.f ijr

1.I-. fii.iii II -•.•..|ii| IiiiihI ill iiiiiitlirr pirl fin. I mi. vili..-.. iliili il h.i- t.. .jiii- -m
(il till, iiii.iii. fiMiii a -I riiii,_'i-i-. Ill li..iii w.ii I'liiL'. '.'<i/i • '.». // .1 .> I. I! ( ..

liii iiwii |.i I. . |.tiiiii- ami iiitclliaai".." ( /'./'. '- il'iiiir T, a i"i\. V|.|i.i .''i

/',./. liiiiii.ii— -1 Mint u i- iiijiiif.l lii-ii'.) S. W .
Lja, I!, li.'.iriii.j- il. I in .'.'.i S.

Im T'ni'i V. I/.',. ... il>i:;i 1.,.-. U. :i|j. .•«. i- nl-.i 5 .'.il, /. , /.

I'l, .-ics. -iii .\il. iiTI, iil.iiiiilir iv ' /.• \. .v.,..//' .1 I) r, .,,;,,,, r,,,

i|iii-liii till, ••(nut til cli.iiL'i' ll.it. if .Isa). |r,| \|i.., |.,a. :;r, \ i:, ',s'<

tlic iiiiv fiiilii.; till. !".> Ill U- v.. nil.; "Ni.t iiiilv iiiii-t h.. ilhi- iii,i-1.|i |.i.i

111. I iiii'\|iri ii'iH'ril. il w.i- till, iliilv uf I i'l.. -iiililiji' iiiij.liiii.iii - nii.l in. .iii~

.1. il inliint- 111 i.\|.l.iiii 111 liiin tin' ilaii "illi uiiili t" MH mi tin Kn-iiii -^

;;i I-. 'rim aii^uiT W.I-: \ allinn Unit wliiiii Im -i i - l) I" .!... I.nl lir inn-'

|iiint. . . . ;it-.i. Milli '111. (inalili "iiiii tin in nl .ill tl- •
iLiinjii- In nlii. li

iitiiiii, |ii.|li.i|ii, III. it, if 111- Iniil th.it tli.'V will II |.\|,.,.,.,| in l!i.. r.iiii-.. ..t

r\].i I ii'iirp friiin any nll.ii ht, linn llirii- i..n|.l..> nl. i\ii |.l lli..-.. ulii.'i

It IMialil lint l.(. llll|.-.:ll,V ." In till' till' i.|lH.ll.\l (. iii.iy In. ilnn..
1

In lin..

...riiiil I'liar;;!. tlin i.iiirl i.\|iliiilly in- finiMiii lis in.i-i« .ii i!y iinl.lciital tn

-itiiilnil till, iiiry tinil. if llin l^iy tnnl tl iii|iln\ nnnt ill \\lii.li Im ninj il'i-.

ki.iuli.ilL'i. iif thn ihiii..'i.|iiii, ..iLiiacli T ni ulitili iniiy !.. ..|..n nii.I (il.\i..a- t.i a

111 till' iinnliinn liy iiifni unit imi Imni |iii-..n ..f lii.- i\i..i i. nir aii.l iimlnr

ii'liii-i ni- liv i.\|ii-i i.fi'. !ii. ...iiM tint ^'.ii!ilii|._'." 11 11.;...; \ //. U, ./n./...

|....Mr. Ililil, llnit III.- ii-n i.f till. u. III! '/.. il l-ti. llMiJi li: I'.i. i:."i. ITH.

*}.ii li.i[i-." wa.- not. iitiili'i llir riiiiini 'I'-'i .\tl. 77J.

-liiiir-. siiHii.ii.nt 'jii.iiii.l f.T iT.i I -ill,' \Uiii!iii a iim-lii i-i tii....li.nnt in fiiil

t'l- inil'^'ini lit ill f.uiir nf :lii- |il.ii'it ill', inj in nntiiv n -iia.uiI nf :i .|in.j..| i|i.

(liliir ci-n- riiiiL'iii/inL' tlin ilnnliini. pn .U iiniai h1iiIIii-i III., pnil iinnlml
til, it till, ili-iihiliiy III till' -I iv ml In In vui~ '.-II. h ,i- cinilil lin -i i II ami kn.uMi l.y

ii.\.r nil till. L..|niin.l nf ill- pirvimi- an- niiliiMiy . .ri. iiinl pni.liicn, . . . or

ii.| linl.ii'ii. uiili tlir .ninrn inn- i- i.ltn »n. Ii a~ \\.i- nli-..iri.| ami imil.l nnt Im

L'. M.ir iii'li piai.lnnl nl tlin ...ar-i. fmn' -. ..n nr a pan li iliL" II ..li.uul \ ,1 ,
,,,,, s

\\Wm-\x 111. !i;w ilriiul lli- infill iiiiilinn ... . t •il . I . & I! .
r,,. ils'iiii 'H Ah.lll.

.III..- /(....,.• If \. .v.(, .,,./ (|sn;;i |.-,7 IJ I,, ;;. A. j:;.'. >< >n. .".-'I. In I lir mii ly

^1,1--. lis. :;.' \. K. r,.-.t iCiiinL' /'m'/ m-i .iln- iln.iiim- !a- to • -inn a imi'

V. I'luiiti, ilSlHi l.-il! M:;--. :i:!:i, -J.; N'. w.i- .ippilnl in f imh- nf lin\ <. Infmninf
1'.. liHlJ; l>r .Vni/;,/ V. Si'ffi.iil M'lh ailiili- il -linnl.l Ik. appli.'il uilli uii-.it

llsajl 1.-,.-, Mil-. i:r.. :!ll \. !•;. Sll; .ilipinn. Wlnln till. nl. .111. Ill- nf I lin

/; '.; Ci.th... S..,l (1.7 r,,. V. //nf.- (Im-ii- avn i.l.iinii- i,, n p.i -..n i.f .n

ll-a-Ji ">i; Aik. -."-J. la ^. W. limi. Tlio itiilji- intilli.ji iin- ii-in" iliin null-, it

piin. ipln nf till' al.im- rili.l (-.1-1-- -I', iin wniiP! I..- nni .-ii-niniMi- tn iiipiiic nil

li:iiill\- i.'i-inii-iliilili. uilli n iiiint ml- iniplnMr 1 - ...nil liis ciiM.lnM-.. In a \ .nl

iiiL' tl'.al. ulinin a -\\ iti-hmaii w.i- in- <laia.'i-i- \ili.li m-liiMiy pini|i-m-i. iiiil:1i*

jiiiii! wliili' ninlrainrin...' tn <-niip!i- i-ai'-i tn innl.i- lii'n .iM.i.l uitlimil w.iiiiin.:.

in Ui-ffiiilaiifs vard in tlie iiiL'littiiin', Tlie iiiii(! fail Unit liu raiiiint lill tlie
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nl^'f. iviM ilciir-'. iiii'I ju'lviii. lit n* \\o pu-.i— f~<.' Till" fiiilnrc ^i iri\'

iit-liiiiiiiiii, tin II I'Mc, i- II. .1 iii'|iiil'li' vJii'iv Ml*' sirMiiit iiiiiilit. liv ill

••XiTii-c 1)1 iii'iliiiMn i:iic iiinl iitlciilli II, li;iM' klio»\ii nf iIm- iLiii::' i.

• if, II- iIh' mil' i;* al-'» i\|il't -«ri|, wlirl'c ll<- ll!l<i III! tin' IIM'illl-' II -.11

for i|.''"rl;llliIllC tin' lli'lll.ll i.i|ii|ltii>ll-', lllicj (111 I'f \MUi ||i| .'iiliriuli
1

•liiiiucr vliii'h iMiiiJil ii'ii !«• iJiMiAi ml.*

(•\...( i|,-i,r ,,r t! ,. .Liii-iT if ll>. ii^itmr -i'ly 21 V. y. KiJ: llni'li, v. r.ii.ll,

mill ill, Ill III il ilM rl-llx I.. ,1.11 1/ » < „, (It'lli |,"i» Ml,,. IllH. JH N

U mil iiiiMl','li til |ii)uiii. Miiiiiiii'.' I'lT.I I", 'Mil: l!i,u,i> II \. Si mil , I It »(.>./.

fh-liiHliiin 111 II III. Ill 111 full iiL'r mill ''• iJH'ili ID) Mi>-,. I.'i;l. .HI \. I

llMlllL'r ihlillj.;! liir >iillii I liill;,' IIIMV Ix'.l I u-li Ihi \ .
.hliholl (iHSItl i\ Mm

|iiii|..ilv !«• Iln 111 till' iii-lii'il iif «'l( .'ll'ii; Uiis-yifiii 1,'iiir l.i.iui'ini *'>.
^

|in-.niiiliiii, iiMil 111 II"' iM II i-i. Ill ilii- Silnii'ihr ilo'ith JH I' r, \. :i^iii.
: i

iinliniiv f.iiiiliiii «h|. Ii i\.m hi hi I'. S. .\|i|i. TJ:i. Tt fi'l 1".">; ''ullui-. •.

•.liMiilil ii-i. «liin liU .iililv i- kiiiiun Id Im i.i r,i, »'.,. (I>«'i|i tlH \, II I"..

t». iiiMihi.l " sniml \. n'.v* i:,ulsii,,l -AH Ml. 11117; t-'imlhii, \. Itn^-I W h
'

It. III. (I><!i.'ii lii:i M.i--. :i'l. Ill S. i:. il l:i('iilni r,i. il<.!iiii Him Miili. .'-

imi. nil \. \\. .VI: A'l <»"<.» V. I'hoiil.r !'<'

niiiii,;., ,f (. I! r„. V. I'lllni,,,,- Inn \lilli ( IIPIIl I lull Ti'llll. -Mil. Ill -

(iN'.i.m sj III. .\|i|i. :i:i. w . ."ii: ii'imn, v. Uniihuii I iiHii 1 i;>

'riiH,ii,("liiii,i V. Il'ilh l)u,i Wuil.H M.I,,. (I, y.) X. v.. 4.'il: Tl I/'""" »

(lH!llli WS Ml. .-iiil, i;i .\tl. Illli. \.,, ,1.(11 I'liiiir In. (IMiT) lii't Mi •

'<//..,>..„ \. >„ III, ilx'isi IT'.' M;i,v l|i:. IS •;. K. T.'iT.

.lO. .M N. I, Hill (;;iiiiiil iif iiiiil.liii;.' Mill- Dim - II nln iini* rvrti to n r,i>iiil

i.|illii. I. in u. «i. .ili,ii,.i." iniilliiii V. Itiis ,, 11).../ ,1

'llii. iliiM. Ill il.mt'.T wlii.li f.ill «illi I'liniilii: »'.. (IM" KiH Miili. 'Jsil. i'.

til 111,. -iii]ii. Ill' llii. mil- lliii-i lii.l ij.nvn N. V\ .
.-iH

llll' iM.lir.lii'.l l.y llir «ii|.U llll.l |.lir.l,«< l);ll|...'i 1 "lili\ iiilH III IlliyiiMi' ilf .ill

rolli'i'ti'il ill llil. f.illnwinjr |iniii..'r;i|ili'»: I'iiiT i iiiMnily." ('...i.. ..//.( v. /.7.//..'-

Diiin.'! iH wliiili llir -iiMiiii •mil lit n ilvil' liiii M:i-i. .'iiiii. :iii N. K. ir.'i

(»lii«i' iili-iivi. llir liiiii-ilf Sihiiii- V. D.iiiL'rii " |iiii llll.l iiIaI. Ill, 111 111 .'

Siiiilh r.ii../ .,.( II. Cu. (IH^iiil 2(1 S. C. liy 111" i.\ini-i' Ilf iMii. Ill' lllii' «irvMi'

4!H». 'i S. K. 4HI1. wiiiil.l kiiiiw Ilf tlirtii." )..i./. /• V. /(

Kliiiiiiils Ilf till' iliiiiL'rr »ii iilniiiin to ininli.n. r, I,'. ,( V. /' ".. llHlUi '.

;

ftciiiifiil |iii«iiM of imi.iv'i' iiitilliL'iiiip linvii. I, 111 N. \V. -\'>.

tliat (11. runny jiiii.liii. .• -ImiiiI.! iiiMk.. |);iiii;i.|» •ii|i..|| iiiiil ii|i|i..li'lit to im-

Iiiiii nvni.l till. Ml «illiiiiil Hiriiiii'.'. /'/'.- mil i,l',i-ivi.|,. " //..,•./. v. IIi/n -

jinn V. U.,.,.,v.,./,. / Uiihl.i,- (•'.. |1S!I.-,) (lS!i.Ji .'i U;i«ti, lliH. :il I'lic. 4I1!I.

1(11 .\lii">. Jll. 41 N. K. Jil.-i. D.iiii.'i'is "I'lii'ti iitiil iili\iini< ti C.

I»,iii'..ir ">ii -iiiijili' Hull il run HH wi'II mii-i ,." /i'.ii/-'.i. /. v. W'miiir <'...(..'.

he ii-ii iliiiin.il at u i.iii^'li' viiw ii-» at Tin '!,.('<>. (1S!1|) ID liiil. Aiip. (IJJ. .^

liiaiiv." Iliilliiii'iii, V. \lir!,,,M,i r. U. N. K. •Jil,

r... iHSIli .Il Miih. 2."i:i. 47 Am. Ki)!. I)iiii.,'i.i>i "jilniii nml ii|ii'n to fili-ri •

5(111. 1(1 N. \V. (l.Jl. ti.n." Ih.ii.ilii,-tij V. ir.xf Siiiiii.i-

Daii^.TH wliii-li tliP wrvanl 'may «<' /....' .f Xlil ''o. |1H'.p4i 8H U i». ;il.'.,

anil ..'iiaril in:aiii>l an w.ll a* cniil.l tlii' On \. i:. i',\.

Iiia>trr liiiii-rlf. if pii'-i'iit . nr iiii.Mii.. I i;i ii..;ii s "..i.c.m to f tio nrilinnry oli-. r-

rl,i'^' <Ii.|iiili'.| liy liiiii. //.... v/.. II a /. ''. vati.iii ui' an.\ piT-iiii ii«itii.' ira-niwl.l.-

It. Co. V. Sh'iirliiiinl.i llS'ili (1 'IvK. cni'iinil |iriiiliii( •
" I'n-t Ti mii Km i, I.

Civ, .\p|i. .-..".I. ill S. \V. •-'."i:!. dr.'. <l '.'. /.'. '" v. Tininnlti- (Isii:!) 'iT

•(ll.\i..iiV ilaii.^ili. r,„(.i.,i., V. W'.r- .\l:i. 12-'. 12 So. ii:l.

tun I ls:i|i ll'ill Mil-,. XV.i. :\r> \. K. Sllil; •.\|i|iaiilif (laiif.'.'r«. W'ltrr V. //"••

ciriiirl.- V. \i, ,1 nil ..' ir....'.» r... /;*.., I u ,,. r.i. (i.ss:t) 14 \t.i. .\ii|i. vi.';

llSillM 1.11 M:i-. :.V2. I. 1.. i;. A. 7:!:!. r,i,„i,l„ll V. Miilliii (ISil.-, I
Till 111. A: p.

211 X. K. S2:i; //...(/'• V. lirrrl^'nn- Sliiiiii 4!i7.

I.iiiiiiiliii (ii. (IMHi <.K, (,,\. .a. 21 S. K. l)ai|..;ii, "jil liiily anparint.^" /'/..-

1001: (;i7,.v.,/i V. Ill 'III Sliiiil I. III. I!, r. /.". r.i. v. /';i.< il>:i.ii 72 Mi- .
>' -'

r„. (IS'.cii 2:1 Or ri'l. .'12 I'ao. 2'.i.-i: Is s.i 11."..

Buhn V. Ihn,,n<iji.r (liSSlt) lU N. V. Uiiiiyiis "appaifiit to onlinaiy "'
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'I'lii- |itiniM|i|i iipt'ti xiliiili l!i'- iil'-iiicr 111' iiiiN 1 Mi: .iilri i.. iii-lriiii

\* tliii" |irrilii'iiii i| is iipjilii'iiMc wlii'ilci-r tin li-k in '|iii-M'Ii iiri"f-i

fri'iii tlic inti'ln-H- t|Hiiliiiii uf ilic n ;i'fi-iiil -iili-iiiiin - \>\ v.\\\f\\ tlii>

siifrtv lit till' -irxiilll lii:i\ Ix' iilVii'li'l wliili' In i- i iii:,i:;i'l in tin' |H'r

furiiiiiiKt' lit lii' liiilic-/ III' tliii«i' V. Iiii'li iiri' "111!' Ill ii«inir >«' iiri;iiii:iii;;

tiiii'i' »nli"tii?ii'i-> ill "iiiin' wiiv vvliii'ii iih'l'i- ilii-;ii iii"i'i' tliMii npili-

iiiirilv iliiii::i'iiiii^ t'nr ii |i'ii:i r "f -ImhIi r |h i iiil.'' i.r iIm -r \\ liii-li n-iilt

t'fiitn till' li|H'IMlilill 111' ll!IMII';ll lllW- ll|Hi|| llli.-" -Illi-Mllri -.' iir llln.f

wliii'li ili'iMiiil ii|i<tii till •I'lirtjciii ill i.iii- I'V I'lliir 111' iW'i iif iih'ri' avail-

jilii." iihiIiimI- lit |M riMi'iiiiii^ a ;;iM II |iiii'f 111 Will'!, Ii\ im .iii- m|' nr in

-iivutifin." A'i'ix V. /' iii:it »'ii/./i. ( ,f ViiHiiiiiiM ii-i— !•' (Ill -mil' itTnt

llinHH i;,,U:ii,i MiIIh (I>s;) \H\ Mi Ii III.! in till- null' tn .h,i|.l.r X\l,

;;::, .i;i \. \v. .'I'l.-v /..^ ^t^ i-i i.iii\ pn m. I'lii :.•.>'>.

|)a?ii.'i'l« "lliili llir "I'lMIIlt iiillil mil> lh„i,il\ l\l:i: l.'^h.ii- l/'i; ( ,, t\ Ii

liini' f.iiji'i 111 kiMiH li> ii «.iiil ijf ill ITT \|,i-- ti!i, .'is N. I'! Imi I

1 1 I iiMiiiht

ililliirV I'iiri' liml nli-l l\ Ition," l.tn./t v l iKh' r<i||i|ll|i>M« l : \luln,i<t„ (', /.'.

/„// V. \l,ilh,i I l>i!i-|i Till III. A|i|i, t!i:, I \. >,..i//iM,i, i|>.»|i I.-, \li.li. JIJ,

l>iiii;;rr-. "ii|>|Miint mi im H' i'i-imI TV \\ . T!'l i rm ilnti lu iii-tiMil ii

iil>»i'r\ ill lull." \ ihts V. \ ililili ll, ill «H ill lllllMII :l- til till il.lll'.'il 1. Ill-til liV

li'lTi 'Jii Mi-t'. ."il. 41 \. Y. Sii|i|i. 'J'lT. rmniii;; a fiiiii;;ii nil «itli iIhiiKIi'

|liiii:;i|» •'ii|i|iiiii'il 111 llir •ii\,iMt mill ili'iiil.'. iiiiiUl

,

wiiliiii hi* ciiiiijiii lii'ii-liiii." /i/iH \. "Till' l.iiliiri' "f tlu' -iii" liiitiii.lint nf

Ihiiiiiii iitf ']>''*1) til Hull. ."i.".T. .\f- a firlurv In imlilv iin iii|i|.nr.' tli.il

tiiiiii'l in (i^H!i, lit \. \. -J:!!!, -Jl X, -1.1 1 ii-l'i h.iil U.i'i ii-ii| |..i ill. mill-

K. tai. (iiii |iii.i» i^ mil -mh m _li_'iiii i- a« «ill

Diiii^'im "a|i|i.iiiiit fiiini liiirf nli-.i'i- -ii-t.iiii in ailimi a^'ii'i-l 'lii niiiiiiaiiy

lalimi anil r\|ii'i iimi'." !>• Si,ii:ii v. fur pri-miil in|iiiii'» «ii-tiiitiii| li\ tln>

Shiiluiil \hlli (iHiiJi l.'i.-( .M.i«^, 4Tti, iiii|iliiMi' wliii »li|i|iiil I'liiiii a III. III! timt
:iii N. K. HI. Iiail Ihiii -ii ill mill, .i- l.i' u.i^ al t In

Manil'i'«t ilaii^i'i'i. r.is. i/ v. I'l-m^ul -tiji ti. .-i LuMn In .li-ninl inln a vat,

K/imi Ksjihiill I'liiiim I'n, (Iliilli IIH rthi'ii |tii' |il,iii was li^lit. tin' ii-i' nf no-

I'.i. ;11S. -t: All. 1I:.!H, ila a-' u.i« .niiii i. mimI il .Im - imt \\y-

I'.iti'nt ilaii;ri'ri. Sluuihinl O'i i'n. v. piai lait lli.it iliiiiliir niiulit lia\i"

/.'i/./' (Illlil) -'l Ky. I.. I!i'|i. Iiill. Ill .-ii|.|ii,| til,. 1.1,1, 1, r al 1.11. r ami aniiil-

."«. \V. H; fiKii.s V.' I'liilliiis llHo.'i III ,.i| ||„. I 11. 7/„„„/,s.„i V. \.„,H'i,i I'li-

\rk. IT. n Am. I!i-|i. Jnii ll;lh>„.i y. ,, , r,, .iMiTi lil;i \la-.. III:. ih .V.

7. ..IK.1I.V. (' fi/ii/. /. a /'. I'll, (Ix'Mii HI i:. T.'iT. 'III. 11' !~ nil iililiLMtiiiii In warn
.\li. 444. \1 \,. \',. \. i-\l. S Sn. ."i^l. a 111 iIm 111. Ill -i lit tn iiiii|ili' .ar- in I rn.nl

I).iiil.'i'iH ttlii.li ari' mit l.ilinl. f'loi- il.iuitilit. .i- In llir il.iii'.-.r rnatiil liy

iiiiutliiiiii V. t'l. I'lll Itiiilif lt''ii7,< till' pr.'i 'it inn nf pi. '..- nt tiiiiln'r nM'r
'l!"ili inT I'a. r,\ir,. IT .Ml. Ntii. till' iinl. I.nfln,,i, v. I\hl,l,u,,i I,' r„.

rill' iiia~t.r i'< lint ri'iiiiiii'il. in oril r il^'ini l."iii M.i—. IJ-I. -M \. i:. -ll'.

til i.lii'M' liiiii-i If of lii...ility, to !-liii\v ' l/c l»7/ii(f liiiis. I'll, V. Suiilslrntn
t'lit till, iitd'iitinii cf till' -i''i\ant wai (|H'i!l| HT III. .\|i|i. .'.."i I ( iin .Inly to in-

i.illi'l to till' >|ii<-;al ri>k fr.nii wl.jili -.tiint a i>i'i\aiit. a-i In tin' lial.iliiy of
ati iiijiiry rr-iilli'il. if t!ii> ^rmiral .|,in- piiii-j of itniii' on a •ilnpiiii; pilr to fall

:"!' nf tlir sitiiatii.n win- appaiiiit. il.iun '.vlnn tin' liinir pait nf I In- pili' i<

i:,.i.,l,iil<ir V. W'lif.liinqlun MilU Cn. ili~liii linl
) ; Willln V. Ilrssirrlnnrhill

l>'i:;i liiii Mas<. '2:14. :!.-• N'. 1-:. 4st. c,,. t\:m\) I-ji; Mi.i,. i;:,:i. sn \. w. i.-j;)

\\ liori' I'liipliiyirs of a railni.nl roinpaiiy (no iliity tn iii-timt a in. in liiri'<l to
'.'iiiw tiat till" mail runs tlirnti;rli pas- op.'i.itr i iiit nil' taMi' ami liiiiilar saw
'urr laiiil. ami tliat tlii' loail is not in u mill, tli.it hi' umiM U- iiiil.iii:.'rri'il

f' ii'iil. it is nut till' iliity of tlir rnni- if sa«ilii>t ami l.aik m.ii' allnunl to
!.::i:y to ti.aify tli.-m }' \\h:\i pirti-nlir rif'iiitii'a'- r.f "i- !--ti..m .-f tli.- it,a-

plaii- I'lttli' iniiy Ik" expiiti'il to In- en- i-liinr. .itiil tlir t ihli' was lliii- pirvinti'il

< iiiiitiii'il. I'liiiiiii V. I'liiltiil liiirn K. frniii iiinvi.. i a.s to oUar iIk- saw
Co. (ISST) 73 Iowa, 30U, 3j N. W. UU. prupirly^
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iIk' liciuliliMi-liiKiil ut' llp'-c -i;li-tiiiiccs.'* 'riic cM-i'-: illn-irMliiii;- tlu-r

ViH-iniis jn-ciliciiiiiriii,- will he mow I'lillv di-cii— ^il in cliiijiicr .\.\i,.

As the M'i'viiiit i-; urdiiKirilv dn mcil to ncccji' sncli ri-ks ii-; m-.r.

in-is<> fruiii till- cxi-ti'iico of ilciVci.^ uliidi it, is liis N|i:'c'i:il i!ui\- i.^

l-cilloV" (cMiiiiuir.- ;; !".•, iiiilr. ;i>|i| S I'Cs, y„;.v,7 ), tlicl'c is lln <il)!iu:ll idi

ti> iii-tfiii't iiim .i.~ to tliuM- drlVct-." On liic (.tin r hand an ompldNci'

is lint, as a maltcf of la\\, nlicxcd of tin- dntv (d' warniiu; an ompiovc,

'vlin lias Im-cii oi'dci'od to rcpaii' a s|iccilic ])art of tlic nKH-lianisin of ;i

i;i\cii iiiacliinc. wilii fc^^aid to a daniicf wjiidi is not iqipai'cnl and i-

diic to tiiC iiii]>i'o|i(r wdrlJn::' of some pai-t id' the marliinn di^iinn

Irom tliat, wiiicii lie lias Ih'I'Ii a>\rii to i'i|iaii'.'"

A idiariic to tlic jiii-y is rorn'rt of iiifniTiTt, ai'coi-dini;- its it takos dn.-

arronni id' or disregards tiic gciicrii! lu-iindidc rcvicwtj in t.jiis sec-

tion."

' It is not ni'^jlijri'nt to nniit to in- wliii )i ho know wore olii anil ilroaynl.
-triK-l an ailnit -iTvaiit of avrra^'i' in- tlic fait lliat lii- f..riiiiaM ill.l not' in
(illiL.'1'nii' as to the nianniT in uliiili lir f(.i-ni liiiii of oni' clrlolivc jpoli' in par-
-hoiilil MM' a uii'iicli in M-ii'wiii!.' niit~ liinjai-. wlii.li fell ami ininii'il him
on a loil >o a-i to aMiid falling.' in la-^r wlii'.c lie \\as a( tlic tup tlicicof riMiinv

Ilic \Mciiili ^lioiij.l liical<. HiiiiuU V. iii'j a wire, will not icmlcr tla- i'oni]iaitv

I'Ufiiiix Itriihjf r„. (1S!I!») !IS \\,\. I'.lii. Hal,],. f,,r hi- injiiiics. Sn.rlun v. \,„li
Tho pii'iicr iiictlioii of piliiiLT tic- in a ir,<h,i, 'lili/ih. l-.'.nli. Co. (|S!ilt) SI
liox car >o that liny will m.l f.ill iIim- Minn. .•JU. St \. \V. 1(1(1,

not involve any li-k which ilcinamN in- '• Mm lim mi v, Kali'.inil /.'/cii/,- /;,„,;

-tniction. llniirii v. Ihf'Knl I.Kiilhir To. IISOlii llllJM.i-- 1 .t:i \ !: ol:;
Co. (ls!i:5) 24 Or. 31.-.. :i:i I'ac. .-..-.7. " W hci, the ,|an-cf was ohvion^. it i^

.-\n employer is not liahle to \\U pack- not erior to nfii-e to eliar^rc that tli.

iii^' anil shippinj; clerk—a man twenty- plainiilV shuiiM h,i\c Ucn caiilinii,.!,

four years ohl— for injiirie-; sn-tainci I'iiciisuk v. /'/lo ,rr Cillmi Mili-
hy him in falliiif; from the nni'iiaiilcil (l:iiil) loi; I mm. :J:i1, (11 S. W. ."i:!. .\

r-iMe of a platfiinn. in emlcavoi inu' to ehaiL'c to tlu' elVcct that the nia-tei ou. !

save liiin-clf from injiiiy liy Inimr run the iliity of iii-tiiici ion a-i to all ilaiiL'ci

-

upon by a hairel wciL'liiiiu' 4I10 poiMi,!-. rca-.riiahly to he ant icipati'ii. no e\.-, ,

wliioli h<> was assi-iini; in nnlnailini; tioii nf |!atint claii'.;ci- liciii'_' rsiiLTi; -le

from n ear hy means of a -kid IS inc-he-^ is enoncniis. /•',,„, y v. /'/-///./.i i
l-sj

Inn;; anil 2 feet wiile. with a fall of III :;ii .\il<. 17. (.'l .\m. K.p, jr.l. An in

inches, cxtcniliii',' from the car to the Mii,ililic(l ch.iru^c to the diet that .:

platform, alt Imiil'Ii he was iL'iioraiit of iMi:p!..ycr is liahle iVn' failure to rt.ii

the >i-.nal way of hamllin;.' -udi haiicls, ;,ri ii)e\pcrici:ci il i inplovic or.h in'

ami was not inforiiicil thereof hy the a more ha/anloii. p.i-it ion than ,.;! l-r

for.man niiiler whose .lir.'ctioii h.' was which lie was emphni'd. as t.. .Ian;;.!-

woikirii.'. Mmil'ii v. Mimit itja^lis l'm„t altca.linu' th.' -anic. is erionciMis. in.i-

I'n. (IS'l'.i) 70 -Minn. lliH. 7S \. \V. niii.h as -mh a liahilily .h,c- not i\i •

l(i.-.(l. Where a s.'rvaiit p.,--, --.- -p.- \\li. !. th. y are so open ami oloioiis t!. ii

lial skill ami e\[i.'riiMi.e in the niaiiipn- hy the i\i r. i-e of .-arc >ni-li iMiiphi\.e
lation of an appliaiic. nci;li;;cm-c .mh- w.aihl know of tin in. \< ulimn '

v.

not iv preili.-atcd of the onii— ioii to in- a, hlh I ,1- .!/. /.iiiiiIhi- <{ .l//<;. r„.

form him liou to ii-e it s.. a- to avohl ilsiiiii loii Iowa. 441. ti!) X. \V. 711.
injury. It'iii \. ./iffii<s (1SS7) S(i Ky. In a . ,i-c wini,' a ihauhar ilhl not cnl r

;i(17. .> .S. \V. Sll7. the ilrawliiMil of the ear whi.h was l»

-

'Thus, where an employee of a tele- inir coiipleil to aiiothia-. the r.'siilt Uii •_

phoii,-- conip.iny w.i- a.—i-tin;^ ..tlnr cm- Unit lln- .l.-,ei\o..iils ,-.eii.' v.iy c!o-c in-

ploycea to take down telephone poles gelhcr, it was lielil that the jiiry slmul 1
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Tlif (iuc>ti.iii wln'tlicr ilic -II Mint ^ll'ln!ll lias't^ Im'ii iii-truc.tod is

for llic jni-v. will iii\cr tinn i- i\ i.!c n.-c iciidini;' \n -li.iw iluit it wa.s ;i

]irii]iiT ca-c till' >iii'li iii-iniiiimi, an! ililVn-.'iil cMiiclu-ion- iiiav r«'a-

.-(iiialilv lie I Ira a ii I'l'niii thai <'\ iiirihi'.'- Hut wlirrc lln- tacts aiv clear

and milv .-ii-cc[it ililc ol "Wr cun-i rui'iii'n, tiiis (jiicr-tinn is t'or Ui<'

(•..lift.'''

239. Master is prima facie under no obligation to give instruction as

to normal or ordinary rishs.— On,. riv.|n.-nt ap|ilicatiun ,.( tlir iviaTal

]ii'iiici])l<' cniuiciatcil in the |ii'i-i-(-linu -ii-tjon ic-ults iVnin ilic tln-i.rv

ilial jici'siiiis wlic) hiri' tli( ni-i'i\i - ..iii \>< <\i> a ]iaf! ii-iilar Uind nt' wcu-k

arc >iili|i.is<Ml tu uiiilcf.-lMinl ilic ipr.iinar\ ihin^cr- wliicli |iir;ain to ii,'

Hi", ill aniiliicr puint of view, aie -n|i|i.i-,il to accept liio~|. daniiiTs as

a jiai't <it' tlu> iiici.lenl-- ot' thcif coiii ract,.- Sie cliaiiier wi:.. \],

l^isl. 'I lie nia-ter. it is licld. is ahvavs warranted in acting' on the

l>rcsiiin]itioii that tlie servant iiiider>lands anv danger which he-

loiifis \o this catefioi-y. iinle-s he has notice that the pei-soD he i- h'l--

iii;;' is iiiex|i<Tieiiced or <i( li--s than avciMi^e intelligence, tiie nio-t,

t'iei|iient illii>trations of this liiiilialion liejnir fiirnislieij hv the de-

'i-ioiis whicii deal witli minors. See siil«d. 1!, infra. All instriio-

L.ivo lii'vii iii-triictc'il ns (ci tlic cirnt nf ' Tlh' rule tlmt iiti cniiiliiyiT wlin [iImci'M

iLr siTviiiil'-; liiiDwli .I'jc 111" Ilic ri-k. :i vchiiil.' ami iiic\|M.| iciirr.l |ici~i)n in a
11.// V, ////»///'« ('. /,'. f/.. (IsT.'ii 10 .laiiL'i riiii^ -itiMtinii is liniiiiil to warn
|...va. :!tl. \\lii.|i. th/. (.\iil. liiT |.uiMl- liiiii i.f I lie. ilaiijir lias no ii|i|ili(at ion to
t.i Ilic i-iinrhKJ.iii lliat Ilii. .iriaiil ciiu'it a rj-i. wlico. an ailiilt M.|\anl ii iii-

!.i liavc known of till, lia/.i!.! from u l;i:!i jiio.! in tin. iicrforniaii-c of lli(. onli-
lii- inimy rc-nlld. n iIi.iil"' wlii.li iiai.v .IiiiIch wliicli In. Iia- ili.liU.ratc.Jv

inrirty tells tli(. jury of tla' iliily of iia !ci takni, oh in..' to lii< oivn failiiri. to
l<!..i«inir anil inforniiiiL' tlir M.|\a'.t i.f iiiak.. -inh ii-r of liis ,iii~,.s as i< rc-
i!;:i! lia.'aiil, anil ilo.s not a.lM-il to i'm' i|iiiir.l fo'in a |iri-on of aMiaLTr inlrlli-

ivi-lrnii. of a conclat JVC iliity on tlio l;i n.r. ulini lii. ha, Ilii o|iiion nf ili.inj;

-ir'.anl's [lart, is (.rroiinnis. !// I ///;///• -o'ln I IiIiilt in on.' of lu nioi,. ways
/(....v. III. V. .\ ii/i/v//iii// I |S!I!M S7 111. iiniihinu' unions ilr;;i.|., nf ilaiiL.'i.r.

•\!'l''
•"'•"'*•

' "... /'. A". ''. v. /;.«/,> I Is^Ti :!: K-,n.
-/..'// /////.v., // V. S:r;ft it r„. MS'i'.li 71.-, Ill I'a,-. nil. a lirak.inan is Loninl

iT ('. ('. .\. .".:>:. lli; \\;\. tl'.ri: \. ,< Ih- l.. kii..u tliat. anion;.' lln' la i s fnv t lie.

/.I /IS /(•/ To. V. IfUiilhti (ISII'.h :ll ( , -i,,ia-,. ,,f ulii.li a -i'lo traik iiiav li(.

r A. -I'M. 11-2 Kcil. loS: \iil,'irl: v. r/,,/-,.- i,-,.!. may In- -.m.,. lua.lr.l wiili iimi' jno-
/•i.////. /,///,///./ ( o. |1S!I'.M X\ C. C. A. iritiir: .IV. ] t|ii. mil-. W li,.ii, tliiTifoiP,
J.l'.i. (i:! r. S. A|i|i. .'.111. Iin 1--..-I. 77); la- is ,.i.i.i.-,| t.. tak.. .-.ilaiii i-ars ,,ii| ,,f

Ml.rrl^ V. liiiilir I IS!HM -.Vl \. ^. S. K. a -i.l,. iia.k. In- nin-1 1.. on liis ua!.-li
loH. 10 X. Y. Sn|.]). r,:i(l. S.i. al-o 5 I'.n an> . ai - of tlio <li -.i-ijil ion tlial may
:i;'o, /.o^•^ as to thi. L'l.iii.ral |iriTiri|il.. In- -Ian. Iin;; (liir... anil is not i.|ititl.-il

that tlio question wlirlhiT tlii' -..ivaiil t.i 1... «a i n.-.l a- to tli.ir |iii-i.|i..|.. .//i. /.••

1 ..iii|iii.lii.nil(.il a ;.'ivi.n li-k is |iiiiiiari'y ^...i v. l/r-s..//..' /'. )!. r,,. ilSfili I114

i.iii. for tlic jury. \1... lis. In s. W. tl:i. Th..ri. is no duly
"\hiiilr\i V. .l//))i;////i.,//\- I'niiil <./. t.i in-1 1 ii.t a l.rak.inan a- to the ilaiiLri'i'

MS!l.i| 7([ Minn, liiil. 7s X. K. |o.-,ii. .in-i.l h\ l..» .^v.ihi.ail l.ri.lL'es. li'iii-

Sii- also 5 .tim. i,i,yt. I,.:- V. /(./,/, ..I/.. /,. ,t ir. /,'. r„. (1S7S)
' Cfilhfoliihltril Cnill Cn. V. Sihillri- 10 N. .1. 1,. i' 1 , 'J'l .\in. IJi.p, -JOS. .\

nsii-Ji A> III. Apji. (ilfl. l.rak.niaii n I n.it 1m. uarni..| as to tlip
' I'hiriiiin ,( .V. 11'. Ii, i'lj. V. huirihw ilai. .'.•. ii:. ii. :;! i.i ,, milling' <irs with

(1874) 75 III. 100. <liawl/ai>i of dillcreMt liciglits. The
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ooiirt saiil: "The ilifiivliiiit \v;m not «.vilrti :it ii wtalion is fnrttior from a
calloi on to iiiakc |ircliiiiiiKn y i uh- callli' ;;ii.nil tliaii aiioIlicT ilm- not run
ini'iit-*, anil to warn llic iiliiiililV ui' ilic -lilulran iiriii-iial ilaiificr af.'ain-t wliii'i

|ios>^ilili' (lillircncc Ix'toiv -(ilin;.' him tii a In iik.i'ii'i is cnlitli'il to a >|pr>i.il

Hulk, 'riic |i(i-siliilil\ ua~ cil>\iuu-. in a naininu: ulicii lie is onlfii.l to maki- .1

<'ar coniin^' fiDin a ilil;'i-ii-iit in.hl.' /../.<- tuii|>liii;:. Iluliin^nu v. chiniiin, /{. I.

burn V. .\iir Yuii:. \. //. a- //. It. III. il- /'. /,'. »•/.. ilssTi 71 Iowa. I'd-J. .'JJ N.
(IsiiSi \-,l .\Ia--. 1:M, 51 -N. 1;. II.-.. A W. l'.i;i. Any a.liilt of oi.linary inlrlli

•»\\ it' liMian mr.l i-iil lir warri.d as to Lriiicc. even tiionirli ii'i'\|>ii iinrcil, is pn
the (l.in;;('is aii-in;,' fmni tlir li.ui'llin;.' of sinni-il to iinilrrstanil tlir ilan^'i'r tliat a

foiri'jn <ais willi ruii|ilii!ir ;ii.;p;i/ 1. 1 ~ 1 1 ai U \\;'IU"i may Ik^ taii^'lit liy a train
(lilicri'iit fiimi tlioM' on tin' lais oi liis on a trotlc, ami tlip riM'lii'st way oi

own crnpliyrrs. Mirhinnn I'. I!. I'd. v. naihin^' a |ila<c' of safety, lit., l)y"f.'il

Siiiilli.si,,! (issl) i:> Miili, -JIJ. 7 N. K. tin'.' on 01 f liic> iM'nt "<-a|is at citliir

"III. Till' coMit said: " 'I'lic liii~iii(-~ side of tin' traik. I'olli ol>\ ions. <lili\t,,j

of tlic road was of ilsi-if a noiirK.itiun v. (i,i;:f.n shuil l.inr /,'. Co. l|H'.i:!i l'.'

tliat mnny dillcrrnci's rc'iniriuL' alien- Or. A'Xi, ;\1 V.w. i'.tr). Tlio faihiri- to

lion in irin|ilin'i wire to I'c i'n< cnintrnil inslrmt a man ini|iloyi'd to paint a Im'

l)y till- su itiloiien aiiil hvaki'mcn. 'I'lir I'oilcr uilli roal tar. tlnit tlu'rc is :i

Miiliii:,!!! Ci'iilral is a }:r.'at cninmon ilamjcr of -nine of tlic tar poppiOL.' aii'i

way for tlic cars of all tlic railroad I'oni- liuliliii'-' on liis ]icr-on. is not m-u'liuini' .

paniis I- '111' <'Ountrv. and every man as tlic d.iiiL'er is not one wliieli reipaii.

in tliC . I'lploy of the .(IcfeiKlant. if lie -.pceial preiaiil imis to avoid. Sun .1

lias ordinary intellii.'enep. is pcrfeelly timiii l!-is i'u. v. h'i.hirt^dii (I'.KMH IM
<(i;;iiizaiil of tlie fail, lie knows, too. Ti'\. riii:!. .ill S. \V. .'f^.'! '|sii:i) llcversin'.'

tliat tlic cars of tlic s<'\eral railroad .>> S. \V. :il7. In \m;./)/ /,'. I.ut,

ami tiaii~po!tation companies dilVer. aii'l flhiii ('a. v, .yihiif'fl Isinii 'JD ('. (',

tliat at one time or anotlier all tlie-e .\. :i!lil. .It 1". .'«;. .\pp. 7|.1. 7| K,.,l. ]|i.-,,

(lilVeicnees may appiar in tlic cars he a servant while supplying; wiunl to tin-

m.iy lie ealled upon to eonple or un- man in eliari;e 01 a einiilar saw was in

couple. Kvcry train is likely to have jiired hy lieiiif; stniek liy a piece wliiiii

several kind-, and he cannot as-iniic, uas e,iii;;lil in it. Discus. in;; one pha-''

as he pa—es frcnii one to aiiollier. that ot the phiintill's case the court H'

the two will Ix^ alike: niiieli less that iiniiked: "It is said, however, that I''

the whole train will he. To notify him -I'lvant eonld not anticipate that tin

speei:illy of the ililVerenees wniild not upi-i.itor at the edu'cf winild not reiiimi

only le Iroiililcsome and cspen-ivi'. and leic pine of IiimlH>r U'torc another com
ofti iitimes. as ;il«)ve cxpl.lined. eo;:fi:s- iim ii\er the live rollers would striK'

iiiiT. hut it would Ih' a work of snpiiein- it. forne it over the spai'c of dead rolhi-
:;.itiiiii; for any man eap:ildc inli Hi helwecn the alley and llie shil> saw. mr
gently of peifonniiiL' tin' 'lii'.y wmil.l that it would he swerved from its n.it

Ik' no wi.er after the not iee than hcfoic: ur.il eoui -c I y the direction ;;iven to i'.

and :i 111:111 who woniil mil heel I lie in lillier hy the inipin^'ini,' folic or l>y !'
fornnitiiMi the very milnie :iinl colli -e nf opciatm- in -liiiin;; to secure it. 'I'hn'

the liu-iiic-s would impart to him wmild is tiiin. :iinl is 1 pially true with rc-pm'
he protected hy no not ill'." 'rulhe^ame lo the nni-i'i. 'Hie po.,iliiIity \v:is :i-

elfcct sec Sini.na v. ,^t,iilli i '•(/•ili,iit I', palpallc to the undei-lainlini.' of I he oii'

Cn. (ISSd) 2i> S. V. 1110. -2 S. 1:. 4Mi. ;i- to tin other. The mill had lieeii np
That the drawhead of a loaded car wliieh crated for «onie ten or eleven ye:irs with
an pxperieiieed switehman was rei|uir'il mit that safnirniird and wilhont accident

to couple to another c:ir was out of or- from Unit laiiM'. Tn mai-halliiiL' l'i>

der does not render the <'onip;iiiy liihlc ihin^'cs that ordimiry care would s, k

for liis death while niakiin/ the iinipliiiL'. to ^»u:iril au'aiiist, it could hardly he an

where the car li:id a card im^ted thereon tieip:itcil tlnit the piece of IiuiiIm'!- won! I

niaikcd "had onhr." in aeeoidanec with In piniected such a di-t:ince over ih :i I

its tisn:il method ftf notifyiiiif em]do\'ees vollei-s. .md would :il-o he so sweiw I

of derecls. and he w:is told of its diin- from its <'OUise. Unit it would ^.liiK'

^'erous condition hefore the injury, and the slnh >aw. 11 feet away fioiii the (ml
it was the cn-lum of the company to nf the line of li\c ridlcrs. :ind north ef

remove defect ive c.irs for the puvpo-.' nf the line nf dead rollers cvtendcl we~l

niiloadiiiL' them. '/»//'. ''. <.' v. /'. /.'. eilv iiinm a diiect line from the \>yo

<•<,. V, Uifi/n I
l-^'.ir, 1 II T'A. (IV. \iip, iiilh'i-..' Nor c:in il he said that tlie

253, 37 S. W. Uj'J. The fact that one danjjer was a concealed one, growing
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liciiis wliicli are iiiciiii>i-.t<iii wiili tliis inliifiplc -.iw tlfcmcil to bo

I'lT'illOMlI-.'

240. Master is prima facie bound ft give instructions as to all abnor-

mal or extraordinary risks.— 'I'lic u'M-n-inc wliidi mav 1... M-;.ar.li-il us

i'|>|-r-vlit.illi;' the ((iiixcl-'' "!' tlic ]irM|iii-il i. pIi-; (li-cll---rtl in llic [irc-

(.liiiu; -(•(•lidiis is tliiit a iiKi-lcr is |ii-ima t'ai'ic IkhhicI tn instruct a

i rvaiil as to all ri>ks wliidi arc almi-rnial nr <'Nlr,i.>r(iiiiMi-v atul at

ilic »anic tiiin' of s\icli a kiu'l lliat ilic ~(rvanr caiiiini U^ IkIcI I'iiariro-

,il>l.> with an ailciiiiat.c cc'iiiiuvlirii-Inii ol' tlnir naliiii' and cxi.-iii. i.r oi

he prnpcr means Uy wliicli to sal'f;:iianl liiiiiM'lt'.' 'J'lic jirisiiiiiiii ii.ii

..lit of iiiiy dcf.''-tivc riKictiiiicry. It |]|iuiiii nt. It \va< not the .Int.v of up-

jrwo fi 'tlif iiiMiincr (if ii|MT.iliiiii. lint pill, lilt in iii-lrii.'l liiiii i.-|.r. fin;,' the

l.iiaii-c (if ()i fcrtivc iir.iliini r; ; ihhI nilc.-i. v. L:iil.itiiiii^. miil ii-a;.'r^ I'V uliic'i

;!iiTcf()ii- uas ii li^U iiici hilt to tin li;i-i- tin' -ii\irr u:|.> j.'o\rriii'il. iiiili-> ii-Im'^I

I-*.'" Sec also ciiM's cili-il ill §J 2111- for ~iirli iiifiinii.ilioii. iliilr^i the cm-

J|-,;i, /,o.s/. |i!oy,r w,l~ Ullii'.Ml to Ih> mi illi'Spil iclli Til

'It is error to iti-tnict a jury tliiit pir-oii in tlio I.ii-Iim--. ami in its trails-

it ii the (Inly of tlic iii.i'tcr to iiifnriii ai t ioii »iili|iit to ilair^'or not ii|ii'ii to

is servants rif all ilaiiu'i'i' i" ami almiit 'ii> oh-ei \ .ii Ion. kmm n to tin- einiiloyer."

.I:i. inciiii-i-s «liere lliey are riM|iiil((l.
' I'ill ^inifili. C. .( SI. /,. A'. <o. V.

V his aiitliniity. to pei fonii lal.or." |i/ii;//v i|ss,;i 111.-, Iml, li;.",. ,', N. K.

'/•I'iK/o, A'. /. <{ /'. A'. I'o. V. Chill: ls7. lor ea-es in wliiili the rule in

jsM.li IdS 111. lis. Tho court sai.l: rhetiAt was applieil or reioirni/,.,! ^'e—
ilailroail eiiiployi-es. as all t!ie 1 Iv- \\>-!'ni I . V'. / ./. r,,. v. \lr\li:llr„

,1V down the iloi'-t riiie. ii-siinie.l tlie or i Is'.i.")) ."iS \. ,1. I.. I.",.'., .'ij 1.. I!. A. .'l.'il.

,!i'iiarv li-ks ami ha/anU of the employ- :!:! Atl. :!S I : II i;lhh„r,r v. Ilnmhi ni Cul-

iiieiit." The presimiptioii i- that the em- 'o-i .'I ills ilS'.Kii 4S S, V. llMi. 'f, S. K.

pliiVOO iliiili i-tamls the nature ami ilaii- Jii-' ; Suh in Sli,,ir if IJinr Ci,. v. liriijiit

'..r's of the emplovmeiit when he en- IsiUi l:i:i Iml. HI, .'W N, K. 411:

M-es in the servii'e. ami. if not. that U ///"i,„,s v. II .(//..» ,f- If. r,i. (Isieji

'•,.>''\vill iiiforiii hiiii-elf. It woiihl he ',i lionet. I Del,. :12-', :i-' .Ml. 7Jil; Tiir-

,»liolly inipraeticahle for railroail- and " r v. i;ni,IJ.,„,i l.ui.ih,,- d,. ils'.liii

Mianiifaetiirers to iiiiplov imii of expeii 1 In N. (
'. -JsT, -.'li S. K. ->: M'h'uh v.

niee to inform eaih of' the hnmls thiit 11 . -/'i./r,/., , ,t C. It. V.i. ilssi;) ,t

.iiiv paitieiilar act he is reipiired to per Ma ', III: /;,,...,/, ./ \. Snulh. It. if

fiirin is (laiiL'croiis. It would he riiimiMs A'. ! , /i. r.,. ilss-ji ]2 Mo. .\\ip. ri'.ll;

to such hodies to hire a person to ae- hi.;, I v. I'//.,,- ils'iin ill Wis, 4:{-_'.

loiiipaiiv iverv l.rahiinan and otlier em- ,:."i I., 11, -\. -Jf.i. li'.i .\. W. i;7 i servant

plovees'to inform them of dan.L'i'r in the .onli.ieted iiit.itio'is dis4as..i
; llu-ll v.

pciVontMiiie of every act (if duty, or of ,s//i;/ i IS'.i'.ii 7s \lo, .\pp. :!li (sen ant's

the d,in:;er in the iiiiiiiner of its perform- .ye destio\e,l l.y li,ii-.ii,i p-mi at.-.l hy

.nice. It is ini|iossilile that the hiw can .h.aye.l llish i :
' , !/.,;/, I!, . i .v„„,,, f„.

.•\er impose such roqiiiremeiits,—ami w llujhl (Is'.iSi M Neli. \wl. 7il \. \V.

ihat is what this instriKlioii in suh- ."ii'.ti. A ina-ier is hoiin.l to notify his

-t:mce asserts as a le^ral re.|iiireiiient ." -irvaiit of li-ks wliieh the hitter has no

In 1/i.s-M.ini /'. A'. ''... v. Wiilt^ (lSS,")i na-on to liidieve. from the ii.itiire of his

i;.". Te\. ."lilt, the tii:il jiiil;:e in sul.-tiine.' . iLphiynn iit. Iii. will have to emounter.

iiistriiete.l the jury that, if the appel- :iiid wliieh arise from hid.leii causes or

lee was in(\peiic-iieed as to the opera- -ueli as wo;ihl re,ison;iMy escape his ol>-

tion of ttie liiisiness upon thi' repair -ei vnt'o:.. H'..../ ^. //''.;•< M**!'!;. s:}

tracks, it was then th(> duty of iippel- .\l.l. 2."i7. :l I .\tl. S72. One whocoiitraet.s

hint to instruct him as to lli"e rules and lo p. i form l.il.or lor ,iTi..ther takes upon

ie;.'iiIations respectin;.' the Siune. This liim-.df such i i^-ks only as are neoes-

iiistriiition the snprinie court held to -aiily and usually in<i.leiit to the nii-

!.. i,.,.,.|,,...t. s;,yii'i:: "V-y sL.kiiiir and plnyix.-n* If l!:e emp!-.\,r !!:is knowl-

acc(.ptin^' the sc-rviii. th.' appelh'c :is- i.i.j.'that t he p.irtiiular employment is,

sunicd all the risks incident to the em- from exlruiieoua cau.se», lia/ardous or
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is tliat all r;sl<s wliich Ix'l.iiij; to this catoirory ai-o not known to tip

servant. Jieiicc, the (lu.-iinii wiictlior tlic serviint >h'>n\d liavc 1...

-

warned is always for tlic jiii-y \\li..iv tlic cvi.l nee is fairly siisc.'piilil,

of the const nict ion llial iIk' peril to which iijs injin-y whs .jiio was oi..

of this description, iind iIh.|<> is no jiosit.ive evidence t< iidini;- to c-luir:;

liiin with actnal or con-lrtictive knowled-e of tliat peril, 'i'his piii,

ciph> is e<iiialiy appiicai.le wii<-ther tin' risks i„ ,,ii<-stion cxiMivl ..

the time when the s<-rvant conini<iicc.l the perforniiiiic«- of his con
tract," or were afterwards created by some material di:in,i;e in th

(hitifforoiH to a ili'i;rc't> boyoiul wlint it
fairly iiiipoits or i,* inidci-tcpcd liv llic
-(•rvaiit to U'. ho is IkhmhI to iiifoiiii

tho wivaiit of the fait. lUi.vIrr v. I{;h-
<ri/, (IS72I 44 Cal. 1S7, l.i Aiii. jtrp.
iriO. .Similar laii^'iiajrc is iisiil in
Thoiiipsdn V. ChiciKin, .1/. cf Sf I' K
ro. (188;i) 4 Mct'raiy. (i:i!l. 14 Fed!
')()(). Knijiloyers "are iJoiiii.l to sro tlwu
tlu'ir piiiploycM liavc rra-diialili- iiolico
of any liiddt'n <Ian;;(>r known to tlic cni-
ploycr. lint of wlii.ti tlic ciiiidov.Ts
might be i;norant witliont Manic.'" /ioic-
liiig V. Mlrn (IsTSi li .\|o. .\|i|>, l!i.-).

It is culpable ncfrlj^rc.nco in the nia-l<r
to fail to notify the sor\ant of li-ks
which are nc patent, and of which he
is not COL' ,nt from the nature of his
emplov ,c r<„isoli(l(ilnl Coal Co. v
\\V ,•/„;

I iHIMii 1.14 III. .->7. 24 X. E.
ti27

_
Since the oliliiration of the mas-

ter is to pla<'e the >cr\ant on tlie samp
footiiifr as himself in re-pcct to knowl-
edfrc of the dan;rcrs of the work it fol-

lows that tlio duty of instruction ari-cs
when the master pos>e«-;es «hat the
courts term "superior means" of knowl-
edjre. r.oiiisiillr ,( V. /,'. Co. v. SliinU
I1S!)2) l;i Ky. L. K, p. !l()2. IS S. W.
044. A ma.stcr who fails to inform a
servant employed to remove the latcli

holding.' the lever of a movalde car,
Hherel>y its contents of molt mi shif: are
dunipd, that the appliance has not at
all times worked properly, is lialde for
injuries sustained l)y the servant while
in the exercise of due care, and hccan~e
of such latent defect. FonUr v. Itiil

fnlo h'lii liner Co. (IS'.I'I, 41 App. lliv.

S4. ;-)S N. Y. Supp, 22:i, App,',-,l Hi,
mis.scd in (180!)) IGO X, Y. f,C,r,. ,-,.-> X.
K. 10!i."). If any structure near a line

of railway is so located as to involve
unusual danj;er to employees operating
the road, it is the liuty of the company
to advise such employees as are exposed
to <lanf.'er by sucii Irx'ation. or to a'lord
them an opportunity to know the char
acter and extent of that danger by ob-

s4'rviition. Hdiiil v. Hmiis I \H<M'i) 17.

I'a. 4S4, .'i.-i Atl. 222. A rci|u,st f,„ ,

ehariie to the elfci't that the peiils ..'

the udik wi'ic obvious, and that il,,

master «as Ihercfiuc under no nl.li;;.i

tion to irr-lruct the servant, should no'
Ix' jjranted where the servant's duty wm-
to di;: under a bank wliic li was not (\
pected to fall by the action of gravn;!
tiiui, and which had, up to the tin i

the acii lent, beet. ';en down by pr\
in^ over the lop \mm ri an excavation in

a sulllcient depth l.i'd U'cn made at II.

Iioltoin. I.i/iirli V. .Mh/ii (lS!i;() li;.

.Mass. 21S. ;).-) \. K. nMK dlslin^'uishi, -

the <'ases where a man is set to unil,
to undermine a bank which is expect, i

to fall by the buce of jiravit.ition, in; >

he is reipiircd to look out for liiiiisili

S<'e § :V.n. note 1. snbd. (aa). and § .•:!Mi

nolr. 1, subil. (bill, iiiisl. Wa'rniij
should 1m> ;;ivcn where a servant is .. i

to woik with several others to pusli ;.

i-ar jiasf a bank which at one pi,,,.

lomcs so ehi-e to the tiMck that he -lii!

be crushed if lie is on tlic si,!,, next t,

it. ,storl:iiiii,i V. l-irimio i(- A. If. /,'

Co. (1S!)|) S(l Wis. 42S', ,-,() X. \V. (HI
The duty of wariiini; has been sabl 1.

be c^ nc'iiilly impel at ive where the s|.n
ant is reijuire(i to handli' dnpfrerous cv
plosives. Ihriihir C,i,,il Mill Co. \

lloluiul iV.HM) !!,-, 111. App. (1(11: .V,,,'

iiKiii V. Fi.tlur Iioii Co. (1S7(I) .-,ii Hail-
l."il. Comiiare § ;!!l.">. note 2. siibd, a,i

jiost.

'.As, where malt, was fnmi;.Mtcd uiih
sulphur and salt in the kiln room of a

malting' house, from uliich the fumes i-
caped throu^'li cre\ i'-cs. and over<iin.e a

workman on anotlicr lloiu- so that ]•

fcdl into maihiiiery there and was in

jnred. Drisrinoirr v. l\,nii.i-Mrrl:. i

Uollimi Co. (IS'ltil !I2 Wis. Kit, (ill N
W, llL. Or where a part of a trestle
just liryonil the placi' to which eiiirin-

eers were constantly obliged to tTik

their enL'ines was daiiLriiiiUsly wimK.
I'fiuliniir V. ICiic li. Co. (1870) 34 X.
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iiijriiisic ciiiiclitidii or rchitivf arriiiii;ciiiciit of t!n' iii-lniiuciitalitioe by
wllic'll llirwdik Wiis licilii; liiilic, (ir of the Sllli~I;lIl>TS wliicli t.lic illjlircil

|'(i.-i>n or liis (•ciciniiinxccs were fci|iiirc(l to liiiinllc.' Muiv jiartii'ii-

I. I., l.'.l. Or ulicir a iiKKliiiic wa-< li- kiiim Ir.l-c :ni.| uillilmM it fruiii tlir I'lii-

iMm til .|i:isiiiii,lic iiiiiviTiu-Mts. I iiilril |ilii\,r. aiiil III!' I.itlir nl'lii ,\.ii(!-< !» iii-

l.,i>nnliii r,,. \. Sihilliiiii iliHili) lM Ky. jiinil in lun-iiiuriicf lliirnif. ll in-

I,. l;i'|i. I7flS. M S. W . \>7,. Or wliiir '|.l.iy.r i-, li.'l.lc in liim in iLiMin;;!'^ Iln-ri'-

.1 l.iliin-i- Is -il to \v(ii|< iiiiilci' a liiink lur!" Itml'i- v, ltiil„,ls ilsTJi U Cal.
wliirli i- S.I (iMrkiil ;ni.l M':iiiii'i| ns to H-i. l.'! Am. \W\\. ll'.ii.

1.1- liiilili- 111 fall iit liny Minoiirit. I'Jhilqi In I >'r,,iiiinr v. \ilniiis M'^Tll) li!0

V. \<ii:<,,iiil rill, d'o. A". ',,. ils'.i.ii Mr,", ^u'7. it wn-i l.ii.l ilo\vti ili.ii tlii>

lull Cal. lis-.'. ;u I'ar. Tjii. Oi uli.-ri> a '.i-r i- for inc jury ulnnr tlirrr i- rvi-

r:iil\VMy ai;i']il. l.ilir\ iml' that a slalioii diii.v tiiiilinir to -jiow llial tin- il fniil-

>'.!- al.oiit to ]« liiiru'lari/ril. m^iiih'I aiii- aL:i'iiU |iiit tlir |ilaiTitiiV in a place
i.iliirs to L'liar.l tlii' placr, ami iliirii'^ "f |ii.iiliar ilaiiyir. of wlijrii In' liail no
III!' niijlit an iri;;iiirn. on ;;iiiiii» to tlir km. . Irdp' or (AprriinKf. uitlmnt in-

-laiion for tlii' |inr|io-r of i;vn inir 'nji'is. forniinir liiin of tlii' ri-ki or ins.rnilinir
«,i- sliot anil killi'il hy nii-laki'. /.''/<<- Iiini liou to aMiiil tlirin. Tliis prinii-
• ',.rl, V. Ihiiisli,,! ,( •/'. c. /,', I-,,. i|!iiil; |.lr \va~ applinl ill a laliT casi'. uhirc a
I'.^.i ."i.'i I., i:. A. sii!!. Cl S. W , !i-.':!. -iivaiit, «liilc Miiraj.'!'.! in takin;; ilown
MiMlil'uiii,' .lilil^'inint in l liml ; Ti A. Civ. an ol.l hiiililiii;:. was injinril l.y tlic col-

App.i Ci'i S. W. '.l.-it. In a im-i' hIhic lap.-c of a wall wliiili tlin (Irfrnilant

I laipinlrr liinil to riirt a friiiT oii a knr'.v to lir iin-afi' owiii'_' to a lissiirc in
iiil was lii'lil not to a-siiinc tlin risk of it. /i'i/i/» v. T'lilnj.r i|sS:i) 1.15 MaH.s.

iuiiii.' slioi liy a pi'r-iin in aihi r^- pn-- I'liT. Tin' saini" ronrrplion in apparent
-i--ion. iinii'-s till' ciiiployci' liail imti- in tlic vuliriLTs wliii-li. witlioiit any .spc-

liril liiiii I'.'loiclianil that fnii'lMc re- <'ilii' ni'iiini' to the duly of warnini;,
-i-taiiii' inij;!it U' (Apulrd, llii' loiirt di'ilair that it is nctrllLri'iicc to allin\

-lid: 'The ;.'i'lii'ral piiiici|di' which for -iivant to ii-c a defective instriiineiilal-

liids the employer til expose the employee ily the condition of wliicli is known to
lo iiDiisiial risks in the coursi? of his ihe iiia-ler. and iml known to the serv-

eiiiployment. and to conceal from him aiit. //n/'iom/iii/i.v <( ('. It. (.'•>. v. /.ore
the ta'et of such daiiL'.r. i- nol allctcd ils.'si |ii |n,|. .-,.-,(.

liy Ihe fact that ihc ilaii;.'cr known to ' \n, Ih ' • ^h i n I'm I Cn. v. Dniiuhrin
the employer arose from the tortious ilsli.!. i; (

'. ( . .\. il.'ill. 12 l'. S. .\|ip.

iir fidonioils piivpo-es or ile-iiriis of third •i'^s;, .",7 j'ld. '.il.'i (where the employer
pii-niis aetiiiir in ho-tility to the inter- in l' in to tear down a tic-llc under uhieh
i-ls of the employer and Ihioii'jh aircii the pliinlitl' was .it wiirk). It is tha
lies lievoml his control. The employee duly ot the ,ii:'-ter to iioiify the si'rvant
is ;is (lea'ly entilled to inrormat ion of ol any cliaiLic in the condition of liis

sn.il known daiiL'er of that diara.tcr as a|>pira1its hy wlii.-h the (lan..^crs of
"I any other, the existence of w!ii.-h is liamlliiiL' il arc a.iumenl(..|. unless the
known to the einploy.'r. The empl.iy.'r. cii. nMi.tai!..s Ihcnis.dvcs constitute a
if lie kii.wv or was informe.l of a tlireat- siilli. I.iil icI iti.il inn. I'i'iiir v. finis-
ene.l ilan;.'cr of that .diaia.t.r, was /./•' IssT) :\i\ Minn. 41:!. .SI N. \V.

hound to coinmiinicate the informal i.ni I"i7. Tiie dnlv ot ii!-lniclion was held
to his ctiiplo\'ee ah.Mit to he exno-ni to 1o e\i-l iind. r th.- f.ill.iw in*; .-ircum-
it in the c.iiirse of his employmi'iit .iiid -tan .-: Whci.' a -er\ant wis set to
ill ignorance of its exi-lcn.e. The na- woik under a hank into whi.h wi d^ics

Inre or ehaiaeter of t)ie aLreiicy nr means h.ii! h.en driven the eveiiiiiL.' iH-foie with-
'hi.iii;.'li which the daii,i.'er of injury to out his know IciIl'c. the .la n^'cr Ikmii;: also
I lie employee is to lie appreheiided can in.TPased hy a fall of rain iliirin:,' the
ll|.d^e no dillcreiKc in the rule, for the iii;.:ld I 7 ,'i.;ei./.v v. A'mvv ||.S!Mi] 21 ('. C.

eiiipliiyee is entith'.l in all ca-is to siiih .\. 141. 41 ('. S. .\pp. 'ui. T.'i Fiil.

ietoi Illation upon the Miihjeit as the em .">.'i2 i : wlicre a iniiier was injured liy the
ployer may po-s(.ss. ami this with a ca\in'_' of a sliaft at a pl.i.-e where there
licw to enalile li-.ii to ileteiniine for him- had heen a lis~ine in the earth iM'fore

self if at the proM'ereil compciisal ion lie the ac.-i.hnt { Sli 'ilili iiilnrf v. I{(is<-,itlinl

i » willini.' !' .issitnic fill- li-k .ilei lii.-lir
j

i s ,
." ' ::>i W.-, (;,4p ; .\m.m- a w.ili iie-

the lia/ai.ls of the Uiisiiie--: and if the ciin.- leinoii- an. I iI.in;,'eioi|s while a
ciiiployer have such information or servant was workinj,' near it {\auijhan
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i Hn] DITV TO INSlilli I AM) WAUV. '•il

liv till' !i'«i!i-iiiicf of ilic iiii|ilii\ (•! iliai ilici'i' wi-iT no .iIiiinriiKilIv \insnfo

iniiilitiipiis,'* Sec I'liiiplcr xxi\., //o>/.

Sci f;ir lis iIm' (--riitiiil iiii'l 111 ;in iin'i-cn-c i<\' iiani:<T i-^ i'i'IhtI'iiciI,

it, is u]i\Iiiiis t!i:ii liii- -iiuiiiinii ii.iiy \>i- liroiiL'lit :il"Mit. I>v vhc iran-t'i-r

of tlic x-rviiiit ti> ti 111 \\ rii\ ir'iiiiiiriii, iir i>v tlir imiM'-ii ii»ii ut new

(ill!i<s ill t lie nil] cliv ii iiK 111, II' I l<-- 1 1 Kill liv il el i;i )!:;>• ill I lie illlli'1'i-lit

i|iliilit\ vv ill till' iirraiiuiiiii'iil <if iIk' in-l riiiiii'ni:ilii ii's lliiin-r!\ cs.

i>r of llic iiiaicl'iiil- iiamili'il. It full".'.-, tin i'iI'iti'. lliat. wii.'ii t.ln'

^rrviiiit is thus r('i|!iii<il tu \',iirk ainiil-i mw -iirroiin.Iiiii;- or i.> ninli r-

takc iii'W liiitirs. the uia-lir l>i (•"iiic~ at mii't' i-liaru<al'li' u iili tin' olili-

i^atioli of <;i\iiiu- liiiii iii-'i-iicliiii> in aliv ca.-t' wIiito lln-ir i> a rral

ani;iii(ntation of tlic ri-k-. owiiiLi to llio fai't tliat tlic -( r\aiii lia- not

siitticicnt. <'X]ii'i'i<'n('p or iiiiclliurin'c to cnalilo iiiiii to -afiuiianl iiiin-

self.* Wlu'i'c tlic injnrv was I'd-iivnl Kv ilir s< r\ant wliilf iloint;

'diiliri, V. I'lixlt t\S<M\) -J-i C. {". A. lilt. lis V. l:in, ill, 11,1 (IS'llil (ill III. Api'i!

Ittll, 41) C. S. A|ip. :i4!l, 7i; l-'.'.l. .•il'l. •-•.'.1 il.ilnin t liiri-f.ir. .1 U, |.l,i.r in a
' li It'll nil II V, t:,,iih,ii (ISlMPi lis \. .litc'li wliiTi' tlh'ii' \o 1.' .I.|...-it-; iif

Y. 4S». S I,. I!. A. SIS. -ili \. I-;. SIM c|lli.l<-iillil). S,T ;il-.., ;l, .1 llil mill',' lA-

liiia-ilcr liiiiiiiil til in-itnict I'lUniiKin la- |iliiilly or ri'riiL'iii/iiii.' tlu' lnix ui in-

lioriT iK'fnic lie is put iti I'liai;.'!' nf ilaii- stiinliiiii nmlii tln'-i- liicniii-la lire-*, tlic

^ri'iDiis niailiiiii'rv — Ihti' an rli'vator — follnA in;.' ca-r-: S,.il,ii,ii \. <:<irh.l

with wliirli li(>" is iMit ac'iMaititr.l 1 : ,( \l . I.'nuhir .( U'./, '... (ls:ii;i liiil

Idiiirit V. Ituiiiilifi l.iiiiihii- r,i. (IsiiS) Icua. 411. 111! N. W. 71.!: I'.il,,,, v.

all La. Ann. 717. 44 I,. I!. A. ;!;i. 2:! So. Mirl,i,iii,i r. I!. r„. (|si|i s; Ml, 1,.

4r.n (niinor iiiii.-t.-i'ii yrars of a;;.' mhI- i.'s1. Ill \. \V. Hi:',; ll.i ,fll,,„ II. Il.h r„.

(Icnly t'alli'd on to work willi a Iriin v. o'Cu.mur (ls'.i.">) -j I (':iii. s ('. ."i!is

:

nar' in a •^awn:!!]): r,!,,,/, v, //./// I., n ii/ \. Ilnsh.ti i(- \.l!.<,,. ilss.,, |.ji(

(1S!I7) 30 I'"la. .").•!.->, 22 So. 7'.i2
i lio.v Ma^«. ."isn. .-,2 .\ni. ]:•]•. 7:r!, 2 \. K,

fonrtcrn years of airi' "as onii'loycl lo ll-'ii I'.iii.n I'. A". )',,. v. I'. ..I i|S7:ii

pnt toi.'ctin'r voptalilc .rate-, and (rans- 17 Wall. ."):i:!. 21 \,. id. 7.';'i-. i/m .i.n, v.

fi'iri'd to tlif woTk of pii-liiii'.' cars on /.•!/.' sh.,ir a 1/. N. /i'. '". ils'iHi Ho
a side track): T'.i,iil.;i„„ ,f n. S. I!. Mi.li. 71. i;7 N. U .

Iii!i7: II. i//,.)- v.

Co. V. I'niirhrr (llMlil: Tex. Civ. App.) /."/.'' Si-,,,,- if !/. .v. /,'. r,,. (ls:i.-,i lo4
..0 S. W. r.i.llt (niiiKir ciiiploycil a- a Mii-li. tl'n''. IcJ X. W . lo.'.J; r„,»,, v.

nicsscnL'cr in ii raihvav ollicc. dirccli'd ll,ill (lsi(7i 'M l-'l.i. ."i:!.'p, 22 So. 7'.i2

;

to couple cars); f,il,,,i v. tUni.ihi M,iiii l.<r <-,-,il il /,'. C,,. v. ( 7,,,.,,;,/,,^.

(liuilli 4.'i ('. ('. A. 4:i!l, 1(14 l"cd. 127 (|s'i:0 !17 .\la. 171. II So. S!i7
;

'."//',

iliclpcr in repair -liop of raihvay coin- ('. i( N. /'. I,'. <'<,. v. \. ..1,111,1
( I'.liil ;

pany was directed to l'o into tlic lire '\'i\. <'iv. .\pp. 1 f. 1 S. W. 7!MI: IJiiinn

iKixof a locomotive uliicli had -team op. v. .Ii,l, >,^.,ii l-'i.m, C,,. ilsieji '.1 llo;-t.

anil tighten the pbiL' in a leakinL' Hue (Dd.i :!:;s. :;2 .\tl. s.-.s. In M.i.,.. v.

of the lioiler, and. not kiiouinj; that the lt,-..i,l,il I'niit \V,,,ls i|s7.")) 11 I!. I.

pin? was sercued in. liainnicred it -o l-'i2. the I'ollowiML.' iii-t i net ion ua- af-

the threads l>roko and thns allowed the tinned: "If t)i<' tiri-inan. althouuh em-

-team to os<'apc) ; Midi,,,! v. I',„i.i'.l:, plo.ved only for a tioiiiaii. ua-< pho'ed

l/'/rji. UoiV.-.s (IS'.ltl ill! Va. 4'.I2, 1:1 S. iin.ler tlic'oider- fif the cn;.'irieer. and
K. 2111 (I'l'll""'' '" liiiiler shop a--iL'ncd was hy hiiii ^nddenly called upon to as

to duties where he was expo^'d lo dan -i^t in ttirowinv' on a hell, out of hi-<

^;er from a crane ii-cd to move nia own sphere, hut within the <|dieie of

chinery) : Lufiiiiin v. .V( »• Vor/,- if- I//, iliity fit tin- cti'.:inecr. ami wa-s thus suli-

r. \\',il,r Co. (IStlin a.") Ilun. 4.'2. S ic<ted to a 1 i -k with which he w,i> not

S. y. Supp. 717 (-ervant not emphiyci! ac.piaiuii .1. or to a piiuiliar and <.i'''atcr

e. |). II. ,1111 til, It p.irti.uhir -i-rvi. . -.v.i^ li-k .-it :',:t ;i:;,e and of ,\!iic!: In w
N.
T.i p. 1 1. ,1111 tJi.it p,irt;. ui.ir -cr\'it . ".\".i- m -k ;it :.:t :;::,' and oi •.\ti:cti in was
oi.lered to waiiii a i|Uaiilily of .lyna- not iiilcui I m- laut loticil. tlien the de

mite, and was injured hy its explosion) ; fendants would Lie liable." " II the !.v

|i i»li'-;-S
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Work onf.-iclc tln> scnpc (if — •Mi|ilMviTi<iit, it ul'icn 1m tins a iii:it4'i'i:i!

«lii«'siiiiii w |iiiii< r ln' \vii> iii'i iiii: iiiiilri- |ii'"i|nr- aiilLi riiv, Idi' it is rlcai

upon jfciicral jii'iiiciiilcs, that ii('i:liu<iii'<' I'aiiiint Ik- iinclicatcd nt" I.li'

liuustor's <>iiii>siifii to in-tiin't a -crx aiit. a.-* wri' 'li lie \^a- iiciili' :

ONjicrt*'!! nor c(r(iii<-il to do." liu- al)-< any sjio-itic orilrr I'lii:

turp nnil iiiii^'iiitiuli' of tlio iiiii--t<'l':< vraii luiil i>f nriHtiaiy iiiti lli'.'itrrc iii'l

wciik. rtliitlirr it III' that cif i iiii»ti in tioii cni"'! ii'ii r. In' !< pit >iinii'il to ktiii,\ am'
or (itl'ii rt i-c. mill tlu' iiiiimImt "f iiirii (iiiii|iirliiiiil iilnioiii ilaiitriri. In siu 1

t'litaL'iil ill its I'xniit 11)11. all' sik li lliat ia~r llir iii.i-ti'i i.. not li.ilil.' fm iiijni;

till' I'Mii j-i' of oiilinary <aii' for tlir l.apiiiniii^ to llir -nTV.iTit in tlir pn
Miifrtv ami pioti'itioii of tlir vvoiUiiii'ii foriiiaini' of ilaiiL'rroiM work witlion' 11.

floiii iiiiii-iiil ami iiiim'<t"--iii y ilan^'im Mopr of IiIh i'ii:;ayiiiirMl for ..irviii

rrnnirc:* that tiny Ih' {.mmii rra-onahli' inrri'ly iHiailsi- In- lia« liii'ii ilinrtiKl l,\

nnliT-i, anil that tliry Id- mit onlrrril tlir n'a~ti'r to pirfoiin xinli work. Ii

from oni' part of tlir woik to Miiollur. tin' sirvaiit i^ po..-r--i'il of kmmhilL'
without warning', into ptairn of iiiiii>iial ami cvpn iiiiii' vnlliiiiiit to roiiiprrln r;.!

<lan;.'i'r ami ri~U-. uliiili arr not oInioiH tin' ilan.;i'r. ami uitlioiit oliji'itioii ni'

to till' "rii^r-i anil kliovMi lo tliiiii, lull 'lril:iki'^ III" Mivirr. till' iiia-liT is mi
wliiili nii'.'lil III' iisri'ilaiTiril liy tin' \\\,i* liaiilc for injury iriii\ril hy tin' si'rvan'

tor liy a p'opi'r in^piition, tlio :iK-oliiti' in smli luw ami niori' ilaiiL'i'ioiis i in

<luiy ri"<t» upon thi' in.istir to i.'iM' .sinli ployinnit. . . . The lialiility iipm

rra»onalili' <irclrr~. . . . .\ workman, tho niasliT in case* of iiijiliy to tin

wliiii oiilinil from oin' part of tlu' wink MrN.nil iiiiiviil in ii ilaiij_'i'ioiH iniplm
to another, rannot hr allowi'il lo ..lop, niriit oiil-iilr of that for wliirli he h:i'i

('xaniini', ami rxpri iniriit for liimsilf. i'ulm'.'i.I ari>is. thriifori'. not from Hi
ill oriirr III axirtaiii if tin' placr a* iliiii'ioii of tlir nia-trr to tin' srrv.iir

MiL'iiril to him is a -.afi- oni'; ami tlii'ir to ili'part fiom tin' oiii' •^erv iri' aii'l I"

fore, in oheyin;; the onler. while he as- i'ii'jaj:e in tlie oilier ami iiioie il.iiii;iiiiii

siiniei olivioiis ami oiilinary ri-k-, lie umk, I'lit fiom failure to fiive piopii

ha^ a rifilit to rely upon a f.iithfiil ill- wariiim.' of the atleinlaiit ilaiiLrer in

cliuif,'!' of the nnistei's duly to ii~e onli lasi s vlieie the ilan^'ir is not olo ion-,

nary care to warn and protei I him or uUeie the senaiit is of imiiialiiii

ajrainr^t unusual dan;,'i'rs." ('iiilx'ui v. ve.i is. or iinaMi lo eonipreheml llieij.ni

yuithiriali :il '/'././i/l. /;,,i/i. Co. (ISHll) lr,.| ." /,'. , 1/ v. Slurl. „i, i/rr lls'.KIl J

on .Minn. 4:i:f. li.". N. \V. MI4. .\ eliaiL'e ('. C. .\. ."SI, :!4 l'. S. .\pp. 727. 74 hii

to the elFnt that a foiimlry Miperin Isii. See, yeinrally, as to sin h >iliii

tPiident, when alioilt to order an extra tion--. ch.ipler XX\., imsl.

liii/ardous pieee of wink to lie done, is ' l.i i.-'lrilz V. li/o//ii/ii /iihuiHc ('.-.

under no oliliLiatioii to warn workmen ilSUl) l."i4 Mas-. ;!S2. i2S N. K. -Jill;

not then present, hut wliosi' diitie may cillm v. Iti.nhii (IS'iii) l:tt I'a. '2o:i

call them to the plaee at iiiiy moment. 1!» .^tl. ."ill4 ; Ili.iiUrii v. Iliinnili'i •I. 1

is riL'htlv refii-e.l. iiiinnl \' SI. L'.iii-t (isiiii) l:;:t III. it.-i'.i. 8 1.. K. .\. 4!"i. -.'l

r'.;c ir;..'i7 r,,. lISUli 4H Mo. .\pp. 7!i. X. !;. 4-Jl; Sl.iriirt v. }',il,iil; ( IslU

The situation wliii h results when the .) Iml. .\pp. ."ill. 'Ml X. H. 814: Mi-ric ,

wrvant isordend liy the master to per- Xitliniinl Shin-h Mfij. r«. (Isiili \\-

form temporary service lievoml and X. Y. lOti. ,'!li N. K. Sd'.l ( -lo liahili'.v

without the slope of that which lie lias where servant undertook /i/n/o/o hi</

enn.iiied to do. is thus iIIm us-ed in n to repair maeliiiieiy. when it was In:

recent case: "The master may not law- duty merely to report to a m.oliini-'

fully expose his ser\'ant to ;;teater ri-ks when the nuessity for rep:iiis aro-'

than those perLiiiiiii;; to the parlinilar Where the foreinan told ilic plaiiil:'',

service for whiili lie has enf.'.ii.'ed. and who was empli.M-d to load cars, to lis

a;.'ainst which the s,.| v.iiit. lliroii;:li want up the dump cars as a mill tciiipoiai i!;.

.

of skill, or hv reason of tender H'.'c or a* well as he could, this order eaiiii' '

plivsieal inability, could not prcsiimalily l)e con-triicd into a direction to iin in

defend himself if unappri-ed of the dan any danj;cr, or to i.'0 to any part of t!:.

tjcr. He is hound to wain Uie -cM.ttit miii. or fo saw a piece of scanllii::: "
of the daii'_'er if it Ih' not nhvious. and aii.v saw lie mii.'lit select. The rijrlits i-f

to in-tincV him lew it niiiy lie avii'lcd. the paitiis mu-l. in -in-li a ca-e. in' !!

If, however, the servant lie of iiialiirp iermiiied h.v the viile that the niasti r
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tin* iiiii>t<'i' dc^'-i ti'if, hi

M'rviint".< iictiiiii iimlcr suc-li cir'-mi

WrVi'i; ii[ii'f;i'r ;i.^ a

lllt.V ( if tl ir riiii-hr I') iii.-lnicl liiiri, it ll

( i]:;:i;;(<l, or ui Iv to ('Ili.'ai;<', 111 tl

iT^iiltcd.'' I-'iir a I'lirtlicc disi'ii-iun <,t' ilic ii:;lit i,\

i''i|M'Iu-i\r l«:ir to till'

<•-. 1 \r ||ia\ -till ri|\ nil llir

|n|.|..Mr '. hru lli.il hr Ii;|.|

liii-li lii- iiijiii'v

f.,

-'i\iin! lu IT

c.ivcr lor iiijiinc.-i rci'.;'i\ii| in (li.mu \\<.rk i.iii-i.|c iIh' -cnii,- u|' hi-

iMHliloviiiflit,, sc*' fliaptcr XXV., /yo.v/. ('oiir|i;ilf :il-u llic i:i-c> cilcl in

240a. Servant's cominehension of the risk, and not merely of the con-

ditions, is the material point to be determined.— | n ,• <, n s i d c i- i n !^

\'.h<t.licr till' -<T\;iiit"- iirliiiM is l:ii-icd on tin- i;l''.!ind ot' kn.''A l.-di;i', iIh'

ln;it<-ri;il (pK-tinn is iim|, ulii'tli-r h, uhh :i\v;ii'<- nt lli idilii.h- wliidi

I'I-imIiiimmI tlic diiiiiiiT. l.iif, •,vi,.iInT he ii,i.'cr-i | tlic d;iii-<r it-clf.'

Iliit in a lartiv niinilxT ui in.'.-.r.-.rr^ ;|ic ..iiidii-i.,n iliin i^n«\v^ duf "I

the coiiditioiis (Miiiiot, i;^> iiii[,i|i,d wiiliMiii ;iIm, i:ii|,uliiiir kiK.w 1.m|m,.

ot' the ;iit-'ndiint ri«ks i- -o ciciiilv una' (.idiiMi' that. t'<.r |>ra>'t.ii-al ]iiir

|i"scs. tlic iiivc-tii;ation is conci-rni-.l mdv wi'li ilic i|tii-ii..ii ulirtlicr

tlic servant jm—c^-cd the t'ornicr kind c|' kn^.w Icl:;.-.-

i< iimliT no (Inly oi s|ii-ci;illy u'liiinliii;; .isii; C./.n./.v v. \r,r ll,,lh,tit r,,r,l. tip

.LiiiuiiiiiH iiiiiiliiiuTv, cir i.f niviiiL' -['< ' >.. (ISii'ii \i>2 M,i..~. .",7:1. ;i \im. |:.|i,

ill HMIIlillV :l-< ll> till' il.MlJ.TH ;lli~ill^' .'.IHI I IM.l. !i i tut y wlll.li i;ll|.,.l \\;r in
lilli.'fldlll. Itt ll'-|llcU |; l-.ill- <\li.,, .il|\ ,v.l- ..Tirll t.i li.vv. .lllil |il,,!,.|l,|v it

uiltiniit nulliority. '^n int.. |il:iir- ulnir 's.i^ -n ti l.y llic |i,iii\ iiijiiii.l: l.iil'tli.

-iirh Tii;icliiiii-iy i^ in H|in .itiuii. l.i„,l .hiti-.T nt ' tlir |.,,,|:i,,ii ui. i,,,) ,.x

,-/i.iH./ V. Ihltii l,ii,„l,-i r,,. (jsSTi fi.'i pliiiiifil. as u,i, n, ,,-, ii \ fm i!:,. j,|.i

Mi.ti. i.">». :V1 S. \\. tJT. trciioii ,)f I, III uliu Iki.I nil kii,,» I. ,|...,. ,.i

l.risliil: V. Ann lir.ri '/ih.iiii, V,,^ ll I ; l/i'/oK.o, V, /,.; /'/.(/,! !//„.,( .v., , //

'1S!I1| l.-,4 Mm-s. lis-.'. JS \. !:. iiU '„,/ *•«,. (Issji :! M,rini\. :i •.',. !l I'.-l.

\\\ Ihmnhor \. iHil r,,lt,,i,i I!, r,,. ils'ili sr.l; t;,,.,,., \l.iitlf na (%',, v. I{,,iirl,,i, .!

I.".:! .Ma*s. .'l.-iti. •Jt<; S. v.. s.w. 11,,. ,1,. |s!i7i s liap, .In. I. (.iii(l»-.- I!. I!. r,.-,,i

f.iiilant cruitiMiiU'il tli.it a iiiiiilii.tiir wlm A cihi.Iik tm- of a li.iiii mi an in
hit Ills train lict'iiri' ttic acii'li'iit lia|i rliiir.l iiiilua\. v.iih >i.\,.nti. ti vimi-'cv
I'.iM'.l uas ncit n.-li'.'i'iit in ntnitlin;,' tu |ii i ii'iin'. wIki I; ikiw , lli.it. iiiMl.'r ,ri lam
111! the plaintill <it a In.tk.n iiiav\''ai, ciiinlil imi^ iif wcallict. tin' -.a.i.iI ,,.•

li..aiKi. till' niiiviini'iit- (if tlic train ami tion^ ai.> ~tii|iiiiil at a i.ilain ~hi;| ihmi
the conplint,' ami nmi.ii|ili:iir »f •-.ir- tlir lirail of tlir imlini'. ami coiiipI.-iI to
Will' wlioll.\ iinilrr lli- ilitnlion. ,iii.| a u'ltlicr tor t!ir |i'ir|.i'-i' of inociiillnLr lo
I'l.ikrinan wa- not i'\|i.l,,l lo iim(,n|ilr |ioi;il- l.i\oml. .,inti,,t liolH lli,- owmT-
iMi- witliont Ills or'lii-. 'I'lu' loiiit. of til' r.iilu.iy lial.lr I'.n- llic failure of
liowi'MT. saiil tli.it. wliiii till- .•omlii.toi it- -lip. 1 int. i..i. nt to warn liini, vvliil.'

I"
iinitle.l it to procn'.l witli.nit liini. it lie I- in ...nlr.il of ih;' r.ar -..ti.ni. tli.it

niii;lit [iriipirly Im infciri'.l l.y tlin jiiiy In- nui-l l'iih.I liini-.lf aL'.iiii-t tin- .Ian
tli.it lie <'\|ii'i'ti'il an.l pel initteil -ai-li '.'nr of a r..lli-i..n \Mlli I In- pi..-.'.|iiiL' sf<

-

I'lini,'- to 111' .l.itii- as acre nei'.--ary in iLni-i. \h,ii'i'< v. It. him, re if- //. Cnintl
i'..' inanau'inient nf tlic train until In ''o. (ls:i|i Ml pa. i',:',2, 2\ .\tl. 7:i:i.

-lioiil.l rejoin it. witlioilt ii -^pccilic or.l.-r Wlnr" a «.'r\ant kn.iw- the L'eiieral .Ian
fioiii liini-'clf for eacli parti. 'iilar ad; '.'.'r of L.-inir caii'.;lil liy a rev.ilvinir sliaft.
^111 I. if -o. tliat it ini;.'lit properly Ih a ina-ter is mil nonml to proccil iin tlie
f" Mill to lia\(' lieen m';;lit.'enee .111 111- ,i--r :lon lli.it tli.' ^Tvant in -tcppin"
I'ot to omit !., t.-!! (!,e plaintiir of '.V.. ..^.,• it ui!! -ivoi.l it t>y ^n nanow a
li.'k.'n .IiawlMf. niafjln a" lo .'mMiinter the -ipecial .l.-in-

'.'. /lo,.,,' • V, r,',,-,„,.o. s-i. !> 1/ .f n. ..rrr of a -lii.'litly proi tin... -pliia-k.-v.
/,'. Cij. (issai 41 .Minn, 4:i!i, 4.! N. \V. a dan-cr uliich, if not coniprclici'nl.-.l



rpT

S44 ArAsnni and si:i:\ ant.

For i>r,Iicr c'iis4ft in wliidi the (li->iiin (.inn iM-twc-fii tJio Borvnnt-

knc>\vliili:<' lit tin- i'l.nclitiuii^ mi'l lii^ kimw Kdm- of tin- utt<Miilatit d.ih

iniTH i.- iv.ouiii/.t'l. xi- SS -Ii*a, L'lM"., :!i!>. :;i-2, :;!•.'>, :'>u^, ;>'.>!•, /..
'

riiutiiii ii|i|ir(iMiitiiin 111' liic ri^k '\s fi< i|i!i iiilv, il'iiul ii-ii;ill_v, infi-ni !

Nvlini :i kiiMwN'.l^c 111' il ii.liliiiii- i^ I'-iiilili-lii I. i-i iii'lir.ilril li\ il

ii'.iiliui-iiiis ('(.llcft^ il in !;;; JTl'l-. -I'T, .»-". /"'.</, ;iiii! :i liiii:i' niiiiil

of tlio-c till- < !r<'('t (li w liii'li is si ill' 1 1 ill ,!iii|i;i r \m.. yn/v/.
^

241. Master'i knowledge of the servant's ignorance of the danger: nr

ceitity for showing.— 'I'lic iliinl pi.T. .jiii-ih-i^p i'<-<-n\crvl.v iIk- scn.i!.-

ri'siills Irom a [ciriiiMiliir ii|ijiliraiii'ii ul' I'lc |iriiii'i|il<' which iiuik.

kiiowli'ilp' jiii c-M iit.iiii cli-iiii'iii of iiri.'li;;iiir(', |o ii rii-;** in wliidi i!.

(-[M'ciiil (|ii("^ti((ii to Ih' rcsoUed ]•< uIk ilnr. in view of ilic iniitorinl !•'
:

(litiojis whicli |iroi!iii'<il i\n- injiirv. ;inil ilii- iicr-onal rliuiMi'tcri-ii

of Ji ci'i'taiii -iT\aiil. lih' iiiii-tir -lioiild liavf j^ii'ii l.liat siicii -^"nj •

was prolialilv inc;i|»iili!<' of iiiiilii'-ianiliiiir tli>' jicril-i of t.lii' sitiiaii' >..

An iiivt -I iuai ioii iiiiiitr tliis iicail riiiii;(s oxci' iinich llio siiinc arra '

fiii-ts as that wliicli is cxiilorcil in aMTrtaiiiinir wlni.lifr thn t!iii I

[)n'ii'(|iii>il,(' to the niaiiiiinan'c 'if iJic action cxi-t.s. (Sc« Infi'i.-

'Ihf oiilv ilill'iT< nil' is ihat tlic in'oMcni for tlic soiiilion of wliich iL''

(lata arc iiscil is |iid]iiimiil(il in aiiotlicr form (Ictcrniincil liy tlio tlicdiv

on uliich tii(^ plaiiitilf relics, ainl tiiat thf* tc.-,tiinony wliicli, in one

case, is (liirrtcii to the (\stalili>lniiont of a liroadi of a imsitivc dii';.

is (lircctcil in tli<* <itlicr case t.i> tlio siijiiiort of a plea which is viriii.il!

one of OJiifcssion and avoidance.

witliin tlio ^cncial (l!iiii;c'r, is nt least

«o cIomIv <irmi('it<'i| llinrwilli as tKil

t(i ili'inaiiil partii'iilar iimsiili riitioii.

.I//('<)«H V. Kr;7oi ,I/i7/v C'l. (ls!;si ;!_•

('. C. A. 14.1, .'iO U. S. App. 41.1, 8S IVd.

!it4. Ttii'ii' is no iliity li> \v;irii a sciv

ant of full •,\'^i< as to fjn- (laii;.'rit ari-int;

fuini a ri'volvin^' 'Imft wlii'li cxtciKl-

acrosH a lUxUHa.v. 4 feet alKivo tlic floor,

/.(//irtiw V. Mtirirh (lilOO) 177 Mass.
8M. .IS N'. K. 17H. Tlioio is no duty to

instriK't an oxpi'iiotu oil liniinan as to

tlio danfriT of liandlin;j live clrrtrii'

wires witlioi.t glovos ninde of sonio non
conihictin;; material. Junior v. t/iv

.•^oiiri i:ir,lnr I.iiilil .P /'. Co. (ISM.'.l

1-J7 Mo. 70. 2!) S. \V. !IS8. See also tin

following eases; Uoiilur v. nrhinnif,

h. <f \r. H. Co. (1H7S) 40 X. .1. L. 24.

'20 Am. Itep. 2(18 (low overlieail lirid^r

on a riiilwav) : Hotnnd v. Loiiisrilli <(

X. R. Co. ('18!14) inc. Ala. (Ul. 18 So
t'O (ear eoupler?! of dilTerent patterns) -,

Dcmorii V. \l<nsliiltl (10(111 178 Mas-.

9, 59 N. E. 454 (set screw on shaft) ;

U'lVsoji V. lf<(.v.l|^e/lHs•l•^^^ Colton .1//'-

ils!i7i 1(111 Mass, (i7. 47 N'. K. .jotl ii\

po-ed eo^w heels I : <'iftnnntjlnfin v. /)'/'

Inn: ',\o,l.s (18110) OJ Me. .".111. |:1 All

Kid (e\pi.-ed eojru lueU i ; lliilll

Hd.r-ir f. /'i/i;e Ho.r Co. ( liliKI i 1 7 :.

M.iss. .'US. .-.II X. !•:. ..8;! (iiiMviiif.' S.1V.

t'uslim'ui V. r.islimiiii I 10(11 I
17!i .\1 il-

iinl. fil N. K. 2i;2 (po-itiiiM of eolhii i
!

et si-rew on sliaft known to servant u ':

was iiijiiied l.y a l«dt eateliiiis on i'

lollar as lie was reiiio\iiii il from tl

lixed piillev): On iinis v. \loiiri/iiirl. ill

Mill i
IS'.Ill) .-..-, S. C. 4s:!. X\ S. K. .-.11

I servant knew that i.'riain wires r..;

veyed eleetiiilty lo a iiiill. anil tlKit ti •

was riinniii!.' at (lie time wlien lie ui-

injiiredl; Cmii Irir^l.i v. Mi.lUiilinh

Siirinr />•'/. Co. ( 180(1) U App. li;.

lli. 42 X. V. Snpp. O.id (no diit> •

iii-triiet ns to tlie danger of -teppi;:'

nil a grating nmlerneatti wliieli tlier. i-

nini in^r ..i.iiclii tier\". wlle.-e tile sell. mi'

l.rious the openings are large enough le

let his feet thioii{;h).



I -"111 1)1 i\ TO iwnatr wd waun.

II r -iiK i.il |.!-iii<'i|pli. Ii, In- . Nlr:i.'!i-.| r|..|n tin' !,

1.1

•|-t"l,- III Wllll'll

'III- ;i-iMc; i,\ ill.. ,|i|i\ ,,j' ii|,inirii.,|i i- ii.Urll. .1 I,

'111- : I lull. .i|i iIh line li.niil, iln- n rl-. U I'.. Mini.iii'i. IIH- iiiii-irr iii:i\ pr.'i'i ri-. u i.iUiMi ^.mii

.1 111 .liyi'lH-v w In ,i.Mi' in -In let.'..11 w ii- in.l - i\ n iiti.li i- ,m-..ii:ii-':iii.-, ~

ul.ii-h Wi-iv nt' ^l|.l. II li;ili|;-.- lluil li.' Ui|s |„,l jll-'ii:,.| hi J. 'in- ..|i i (m

:i.--iiiii|>li..ii llijil til.' 'niiiii .i-iMtc'l i|„' ri-k iiiv..1\.m|
; mipI ilmt.

'I' 'I Ii'-i' liiiii'l. I iil|Mliilit . Mini,, I !» |.i. li.-iiii ,! .,r ilio \i/.. II. 11

! -i\C ill-lll!rli..l| il' ill,- |,|;|.l, ,• ||;,,| - 1 ._.|-,.|i:|,|, l',,. ,;|. .j,.,, ,||.|.

ilif -1 I"., int. iiinl' "-
1 tlml ri-k.' lli \\.,;- nn . iii|.!,.\ rr . ,in l„. \,. |.|

ii.il'l'' '"'!' !l I'.iiliir. to UiiiM. tli.iv n.il-i I.. -..III. iliiir^ |.. -n: i
-' I..

I.iiii ilint il w irniiiu i- ii"i'i.--;irv.- I'nl -. 'lii. n,.c.- -ii \ uj- .,i ,,ii J,!

'" 'I'l^'' '"'II I^M'.UII '.I Itilil. Ill' il (' .ll-i.|i 1, .| t,, !„• jl|.'i|i,.,l il, ;i."iii;.

ii|."li ill'. ;i--;!'';.ti,.n lliiil I'.r -/ r, ;inl iilpli i
-'

j I li.. .hiri-, r- ;,, N\|,;,.i,

111 \v;i .'\|H.-..il. alhl a. 'Ill, I inl.,- ;ip|,r,,|, ri.it,. |)|-<'ciiii! i, .ns In -ii Ir-jini ni
liilll.-rit'.

TJli- IIKT.' •^t,ll<'liii'iit nf thi, |,|'in.i|i|i> iinlii'iilc- tluif f!|, r,. ,.:iii !„

M n Irw, if iiiiv. .-iiiiiiii.,11,- ill '.viiicli ilic ..xi-tnn • nl,.. i' ;,

's.,. 111,. f,.t!,.v> ill- ,.,,.,.,: shKiit V f,.|i.|;irils i'if..iii„.| i.f ilii, f.,i- .';. If
)'-' ''"' ">'"•' '•' '" (I-.,.-,, l.l.i ,|,.|,.„.h,,,,. ^,,.l.. -,, i.,1. ,„ .1, .|.,| ,.„v
M.i-v :.'i| Id N. i:. Isi): (,,,„./ V, i;,,. ,„^!,,. I,, ._.„,. |,j,„ ,„,„,, ,,, ,|„, |,„

,

,'"''"•-'"' '"•
'

1^ I."'l M.,-, li,Mi „f 11... .,1 .,.,,.A, .,11. 1 n, ,.-, ;i.»
1 ..'. '. I.. I!. A. ,;;;[. -J:! \. K, sJ I: l-r.ni liim in 11,, ,„,,,iM,i ..I niM.i,... i|,.. „, |.

V. /..,.'-/./ ilMlli |.-,;i M.,^.,. ;):|:(. <,; x. ..|,,,„. , ,„ ^„,,,,| i,;,^^ ., ^.j,,,, , |,„
I.. H'liL'; lt<>hi,i!.l:.i V. Uilh ilsii'ii |7| iii|..n wl.i.li I,,. i,.,iv,,|'
^' - ''i-' "•' .^ I-' '^'1; /;"-/". V. .1 II.;.,' .,.„/.,„ .1 (, /,' I',. V ir,i./,.V
//',,»• I ISIIT) ir.!i M.I -, .-,tl. IS \. !;. ,l,Mu, 1 ;;, |- s. .-,.;, ,. ;i |. ,.,| ..;,

>: )''t;irr V. I!iiil,„t;i,.,i. r, /,'. ,|. V. In •-n|i (t j;,.. |<i;| ,|,,. ,,„,,,
',',,'

' '"• 'I"*!'*! "" l"».i. I. 'il V W. '-'I.-.: ;,r.. .,l au ,'i-i ,

„',
i i,.„ i,, t| !,,„, ;|,',',

"''•"». " '/>',./•.',.> r,,. I Is;,!,) I, III,. .,n,,,„. ,,„,,.,. ,,f ,.,„.|,„, I,;' ^li"". I'll'- •"' ^. \^. I"''ii: 1/"" V. i,I„ii..'i ',. :l... .Iiiiv 11, 1. 1- It ,1,., I I, M „
S:tl. i|s;i:t, !i.> (;, (i.-,. is s; j.;. ,.„;„. „.,. ,,„,, ,, ,,, ,,, ,,„.„ ,, „,.„.,,„, „,.

h:.i V. I/, „.,;„„ il'.iiil, IS ('. r. A, it, .,'t;,., ,, I,. I.,. In,. Hi.,, 11,. i, ,1 |i,„

'"" ''"I- ••'': ',',.'/•'/ V. /•„,.'„ |.,|',|-il,. .,k,|| |i,| llir 1„ if,., „. ,,.,,. ,.f
:(/;- iissiii lis M;,<*. jjs. 1!, s. K, ,i,„, .1,,^. ,„, ,,,,, |„, 1^;, ^^i|.i,.,|,, ,,,
.:)l: \l<U,,n,.ll V. //.'.,./„ ilsli,;, 1) .\|l|i. -llrr. .| 11,,,t ,|i,u, !l„. ,I,|,.,,,1 ,„t ,, ,,, ,„,•

I'n. :i-i. 11 \. ^'. S:i|,p. SH; .l,i;,,,,„ ill,!, I, Hit l,,| „,,! I ,

I' i.,.' ill-, 11', ',11 11,1

/ ' ,'" ,( Tin'., r r,,. \. |/,„„„ ,/ ( |S!I.'(. 1^ t.i lliu ,1.1 ...
I- i„. il I I '., ll„. ,..„.,

,

^" ' '' '''"' ''"' I/'-"'",, /. /,'. '„. 'i,,l,. I„ ,1 II, I.IM.II.. ,:,-,• ,i„ i,nv U„v
V. /,,„„ ,|st:ii -2 T.'V. Civ. A|.|i. \-21. .Ii.,|,.„,l II,, It 111,. Mni,,:' i, ,„,, ,,,ii|,. I

J" ^ W. lull. j:t .s. \V. '117: !/-.,»,, ,,. i,.K ,„, ih,. „.|,,t ,.i |.,,,i.,, i„.i,i„..
/' /,'. r„. V, .s„„, ils'.i:!: •I'l.v. cjv. : i,.-. -i,.,!, - ih,. ,1, |, .;.|;.,i' v,,,-,.,.,

i,...
\!'.

' -Ii S. \V. IsT; II. S.,:/!, II,' r,,. lil.,,1 i,. I., li.vi,,,, 'i,,i> |„. 1,.,,1 ,|,„„. I,,..
V. .^/,.,.,• (IS|i:!i .-,S Ark. li,s-. .Jl s. \V. .!i:'v l\ 1 in,, |i I,,. .|i,| ,.i| il,,,, ,,,„ ,

\'''': r, ,.„.„ \. S,ni„, I, ri 'ls!,|i !, {'..x. ,,tl„.|- n, „. iiril,., li!„. •
i i ,.,ii,. -,.,,

,'

In. \pp, .-,i;. -Jll SI, w II 111. In /„/./•- '..•il.Mi.i ..,!,,:„.. 11,111 i- ,n.,>i!i •
f,,.'.;' •• ''""" '1^"1, '111 CI. 11,1. -j; /, , V, /,,, , ,|sss, s l|,.ii.(. (|).l)

I';.,., .-iiii;. ;, ,.;i„. MJ,,.,,. ||„, |,|.,in;iir Win If.s, 1 I \!l. .-,!.-,.

'.iii'.-lit ii|..ii A Ml -,i,,H in ,1 r,v,,Mii;.' (,,,,,, /,'. ,( /;/ ,, <,,, v. I////,,-
•'i.in. if rtiis f,.,ii,,ik,.,| Hint, ill [,,,— in;: ils'i-_'i ill Ci, .-,:|, Ii; s. i:. (,:!,.
lip, "1 tllr ,[,,,. ^1 inn ,,f .!..(,.!,. !ui,, '^ .,!!,.....! yL..i>. .,. u,. ._ /. ._ , _ j-m.i.^
I:, '.'Ii .', i;,-,.. it \Mi- ii,.i,,-ni\ f,,r th,. i,u\ |,i7 \\ i- _>,-,ii, s:; \. \\ . .-.n .„,,,.,,„,/.,
1" ''"'""": I 1 I V.i- |.i.ii',li:l i.| ti;,| in ,|i -,,;-., ,',; .. \ ,. l ,..!,i,.l, .|i,| ,,,1
''"!'"•"";' '" "" ""'- i" "' i'li '" i:i"l '111- -iwuit lo lia.c 1m,'1i i-iioijiit I

.

"'- '•-''I'^ I'll!, if -,. cJl, u,i,. ,k-
'



4

,-,jn M A^ll 1! \M) *>^;llV\\T. [ril*P \,i

,|iii\ Im ii, iiii.'i, II- iilliniii i| •>[ il. iii- 'I "n tlii-' i.THiiii.1, wi.iilil II..I
;

|„ l|.| ll]...!! \ilill;lll\ llll -.nil"' iMll-'h|ir.lli"l|. il- III Hire. Hill'.' '.'.

llir i--lir !< 1m' il.cjil. li i- \\l|.ll;"l' i!m' -r|\.iiil \mi. rliiiri;' .iI>|i

ill,. |„,.., .-i,,n III' -Ihl.ril 111 Ivll'i. Ii'l - • I" lIKlMi' I. 'Ml til il\'lli| I

jl,jl,l,.,|. Ill iiiv, \\v I'lliil lilllt I'lii. ii.illl- wliirll rrlVr \n tin- t'lld '

llu' ij.lll'^il- VI II , "T VI !•<• Il"l. -.I'll II- 'If -iTMIMl llliulll fllill-
•

.ii|i|Mi-i,| til iiiiijii-iiiii.l iil\. ii\- 1I-- .' iiiN' till- liiii::iiiiu<- ill wliiili

iiiMi-.|ili-i|| i- iliiU. iiliiil u ilh 1 \pi-i "i"li- wliii'li -liHW lli;il I lie <lii!i
•

ri.|lli|iilii:ilr'i \M IT -mil II- till' -i l\:ilil "il- "T W il' li"t ImiIIIuI Ii. i

lll'l'ill ll'l.

'

'I 111' rii-i-^ ill uliii'li iIk' prini'ii'li' i- iii"-t i'iiiiiiiii>iily inlvirNMl i ;i-

a tot 111' iiiihiliiv Ml' ii.'iiliiil.ilitv iin iIim— in wliirli tin- ili-tiin '

liclwi'i'ii inlilll- .III'! iiiilK'l-. ami l.rlvv. ii .Ain'ri' m-i"! :iii'l im ai-

. ni'i-l u..ri.nirii, i- lli'' iiimIi i i,il liiin-iii. Km- tin' |p|ir|M' iil'l'l; '

ijiiii ili-tim'finii llu irl- -l:ii't ^^i'li ''i'' fiiml.nm Mini Iivjm.iI:.

tliiil. ii\ I'lili'i'ili^ nil <iii|ilii>im lit ill iiiiv r:i|i;ii'il>. :ili iiillllt Imlil- li:i

-fit' mil II- liiiii;; i'.iiii|t|i lit In |iim-I'itiii iI.<' «liltii'-i <if llir |M.-ili..i ;

nr, ii- !.ii<' rill'- i- ill-" ••\|'i'<'-.-i''l, tliiit llll- iii'i'<|iJiim'i' <>( niiy 1:1.'

ciiijilMvimnt ii* ji n|iivM'iitiitiuii tliiit ili- htmiiiI iiiiili-r-taii'l- t

luiMir.' Ill' till- -ri'vii'i-.'' Ill lln' :il-rm-<' "f mifin' tn llif cuiitrary. tli' •

f.ii'c, ilic iiiiir-iir iiiiiy 1I--IIIIH' lliiit >ii<'li ii -iTViiiit llll- tlif kiiiiul' ij-

ili-i'ii'iii.ii. all'! cNiiriiiii'''' <•!' tl'i' avi'i-iii;!' -crvaiit uf lii-* up' aiii 1:

tilliu'ii'-i-." ami l.lial lir |Hi-.<--r- the km'\vli'ili;i' wliiili i- ai'<iiiirii

ciiiiiiiiiiii (SIX rli iiii'.^ M Ill iii'i'iillv .lill. it is laiil il'iun iliai. 111
'

'Sir fur I'saiMjili'. N'»"i7 V. Wf-I HikI mi iinnmit of lii* ri'ijin-^t. or Hi.'

Shi. I 1;. »'.,. iis'.i.-,) |i;:i Mil-. :r>l. 411 iv.|ii...i IluI jiisiiiinL- to iln »iiii "-

S. K. isii: l,'iiii,:,ii- V. Miliiilt il'.iiiiil ffiiil.iiir^ iii'liiiii in llu- |iii-iiii-i-'.

177 Mii--i s'l .'is N. K. 17H; riiiiiil. v. rhi. Hn^l.u \. Ih.ui.is A T '

\h,,ln,„l:.- ir,„./.» «'„. (IH'.MII l.-il !lS!l|l 1 M;UV. iDil.l 27:t. |n \

.Mii-< IV (i I i; \ 7:i:t l'^ S.. i;. s-j!i; IIJ7: I -/.i n ..« x. »'/,/,»,, ilx'i:!i 1 M-
]i,:i,„i: V. .i;,'..i ii-:si Ii Mil. .\|.|i. iDiii Ml, .-Hi All. I hu. -if n.-

>

l!i.'>: \l,iiht, v. l/i..,,..i)M,/i', I'liij'l I',,, ur kiiii-.Mi iiii\|/irii-ni-f uf tlii' i'iii|il".i'

ilK'i'M 7i; Minn. 111!!, Ts \, W. |i!:.ii. i- -m li u. lo |iiit tlir iiia-irr ii|ii'i '•

'\hlhl„,i,lt V. W>/iiv..il. T. il- >'. /•'. li'i- tll:lt till' l'IIM'l">i'"' IllilV lint 1' 'li

/,'. r„. I |S!Mii ,-1; K:iii. .•U!i. t:i I'in-. -\^: H"' rUk In' \* imIIi'.I ii|imi to i.iiri.ii'^:

/»>, . ii.i.'i..,/.// il '.'. .V. A*. C'l. V. Ihslir till' iMM-tir iiiii-l. of cinirw', mi- ?i'

llss,-,, (i4 li.vi. III!. Ili:il Ik- I" pi"i«i-rly Hiirni-ili liiil «u I'

> I/;vvo,im' /'. It. C'l. V. W'lUs (ISS.I) not llll'li-l-lilllil it to 111- till- liiw llll'
1

r.:i 'liA. .'il'.l. Ill i.'i'iniifl V. Kii'icii- till' i;i-i' of .111 ;iiliill i-nililoyrc. iil...ii:
'

.S'/.;|/( i( I'll. r... IH!!.'!! ',10 W i-. \-.i. li'J IIIIiIi-II.iIm' « i • 1 U wllirll 111' is Sllliiiil
1

N. \>'. l.\ir>. I.iiuiii'r. till- iinirt ilnliiii-il tin- lini' "f lii- iliil> to In- iiillr.i ..a

(o liiil.j lliiit. l.iiMi till- iil.iiiiliir. -iiiiii' ilo. till' iiiM-liT iiiii-t :i-<iiiiii' tliiii ':

tliMi- iifti'i In- -.Ml- iiii|il<iviil 11- .111 iiili'r, i-iioriiiil of onliiiiiiy il.iii-ir- tlii' <

M|i|ilii''l 111 In' nlMiii..! ill th;it niiKiiilv. iilliiiil tin- woik." i;,,n,p„ /,'. .1 I:

1,1' il,|.,,.l,v i,.|.ii.i'i.ti..| hiiu-ali ii> 11.111 ''... V )l,ll., Ilsij) till 111. .-.71. ''. - i

l„.(,.,il fi,;' II, i. iioMtinii Mii.l il -ninnl llll ":r.i ('oiii|.;iii- § :i:i'i. m//'.

II, I' li-U-. till- -|ii'i:ii L;iiiiiiiii .i-~i;iii'i ;,. . /.i„m'. ., > . ; _... / ^l^:'., '
liiiiiL'lli.ii lliiii' » 1- M" i liiiii' or liiiil \l.i-^. I'-', 4ii N. K. 41".

iiii; Unit In- u.i-i utiiiiird in lii- |io-iliuii
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III' lui' iirlii;il kli'iw Ic iIlii' (• ill'' '•••Ml iiir\ . I ill- iiui-'i 1- iii;i\ ii-Miiiii-. u itii

iiiit II iTilii-.il (AiiiiiiiKilinii, lli.il ii |M r-.iii ^^|l.. -.il,. i iii|.!.i\ in, nt in ,i

IMitii'iihir iiiMiiis i- |,.,..i I
,.|' -iitll'-ii III III ilii\ iiimI . a|.i riiM'ci

liriil i« lit -lu'll lltl ;i'Ji il- i|ll.llllli - llllli |m ii|-rli:ili;r ll,,' i|l|t|. -
i ||i'i . |r|i I

Im tlic •••in iiT ii|>|>lii il li.r, .III. I iiiai III' i> f.hilH'h III I.I ii|.|M( 111 ti.| iiii.i

IIMii.l illl till- ,l|.|i.iri ill ,ll|.| i.|i\iiiM« llll/illiU III till. -iTvii'c.'*

In ril-i- wiirri' lli'lr i- -|i''i'ilir f\ i'lfn'i- l.h.l i liiT In -ln.u ijiiit llii'

iiiii'ii r. liJU'iii'.: !>iii.u li.li;!' nl' iln' m'|'\ iint,'. in<'\|H'i i< in'i-, riii|i|..\ . .| lum
ill iiii/iinliiii- wi.rk uliii'li ictjiiirr.l iIh' lAir.'i-i' nt' |...'iili.ir -kill, tl;r

t'.iiliiir III uiM' liiiii jiilf.|iiiiii' ill -ii'iii'i jnii- iiiiiv |ii'i.|Mrl\ U' I'm III. I I.I 111 •

iii'i;liiii III.'' (Ml llic niliir li.iii'., mill" ilii' ill li'iiiliiiil kiH'U. Ill' iiii'jlit

1.1 liiiM' kiiiiVMi, .il >iiiiii Ill i. Ill t'lif iii-l I iii'tiiiii, Ills iiiiii--iHn I

it I'illllint. Im' |'i"J11I'i|ii| il- till' |ir..\iln.ltl' I'ilH-c nj' ;

l\ I'

iijiirv ullirll

' \\ iii'ii. piiiliitiir ii.i.i t.-tiii.'.i I., f.iir .v, / /,• f., v i.(/i, .,/, (isTTi :,i\ III.!.

ilir jiiiy, llllli' «j« III! iiii|.r..|.iii In in .Ml
I'l'iiiiiiliMV .1 Hiiiii-i III ti.iifi ,1, 111 In ///,„,,, V (• /,' c, V /',!.. .|s'i;ii

I'lMJliliir'- ll|i|ii:ir,lllri' 111 fn ||..... mI llli' 7.' Mi-., «<l.:.'. Is ».,, II.-, Ill,, ,,,,i||| I,,

lilMi' i.f till' lli.il, .1- I ..ll.|l.uv.| vtilli III. in. Ilk 1: •|,\.|\ -.n.iiil ilii.j, il.il,. , 1,1

,.|.|.i' lli.il' . ill lli.il li'.|li'rl illlllll .ji.ltrlv :i..iii... |l,,. 1,|;,,aii ;i,ii| ..I.XI..1I, ,ir.| 111

Uf»iii. Ill' wii- llllli: 111- lli:il ill ii|i|i.';>i .liii.iiv 1 1-!, . ill. i.|i-iit III 111. .'iii|il,iMii..ti|
:

.11101' llii' iiliiimilV H.i. (lilt llllli. r III. Ill I. Ill il I hr .iiiii'.iMr ri'i|iiiri.. tl,,. .,i<,
111' iiiilly » I- al I III' liitir 111. I'liti'ii'.l ||.|. .11.1 ti, Mii.liii.iUi.' till- |ii.|f.irtii.i I' II

llrfl'll.lillirs -I'lVilT. /...I(,,l //. , \. I, l|;l|,.J,.|,,||, ,,|- ,.\||a h|l/,||.|,,||, «,.|K .1.'

l( ('. //, I'n. V l-'illii II II I ISSlii ||ll Inil IIDlll.lilli; 1,11111. Ill 1111,1 1111,11. lliMli ll-ll.il
|H, !i N. !:, ."iHl, ii.fiiiiiii; til rin-.l,„i,ih. -Kill, III,. ,i,i|,l,„,.| 1,11,. I .,i,,. |i„, .,.n
I', d SI. I,. It. I'll. V, \iliiiiiK ( ISSlii 111,1 Mill |iii.|i. r iii-liii, liiiii a. In llii. iiiilh.il

tiiil. I.'it. .'i N, K, 1M7, III III, I, I 111 |m\ .if .vcntiiij 111,. ., HI, |iiii...|, Jill.

I

.1 f.illll. lilt inn fur illl|illtilll.' fiinlt in :i|| iinti.r .i| iji,. ,|mii;.'.| In HJii.li ]„ <u||
iiii|l.niT iiii'ii'Iy liv ri'ii.iiii iif till- •>\\ I \iM,..,|, if h,. kii.iu, iif tl,,. iiMv
ml', iiiiiiiiiilv. till' liitt.'i' iiiii-t M.l'lii..' |.iri.'ii<, ,11 i'.i <iiji;.'.. iif lii. ...fMiiii ill

. 1 llllli-.- .tinuili..' Ih.it 111.- i-in|i|.iM-i- 111. I .111.1 il.iiit III.. .|.|-\i,|. In l,i- |ii-i f..i iii. .|,"

kl.in ll'.l'.'i- llf till- l.lllliil il.\ . I.I. Iii-i-,lll-i- .\ll .<lli|il,,M I 111. Iin li^rlit t.i iiii iii-lllli-

nl lli. il!i|ii-illilllri', »,l. (lilt ll|i.ill illi|llliy I nil I.. iL.- ill., I III. it. "llnl,-,, l|,,. |i||y

.1- In lli. iij.'!', 'j'lii. 111!.- i. iiii|i<irlaiit iiii.ltliit i In- pl ,'i,i ill wn- ,i iii.in ,,f mni.
Ill i-ii-i-s wlii-H- llir .i-i\aii1 i- a|i|iri.aili ii, -t iml . . ilily

. tluii \,i,||,| inii.i l„.

ill'..' Ills niiijiiiity, iiM.I li.i. III.- -t.ilin. >- i !h.- .1.1. mi, ml. In, m.,. tli.- .|.-i'. ii.l

aii.l .i|i|ii-:ii-iiiiri' llf iiii a.liill. S.-i- 1,,.// .ml ha. I i i i jht to a- -iiim- lli.ii tin. |ilaiii

V. .Vi.,iM- I'llii if- /'. If. '... i|ss.-,i r,i; liir .i,,ii|,| |ii<iii.<-t liiiii.i-lf liy Hliati'M-r
l..'.\.i. :!iri. I'.i \. W. ".'Hi. 'riiii-. It ill- |.i, .

.I'll i.,ii~ will, iiii-1-..an ."
'I'lir iliilv

In
. 11 l.iiil .loan tliiil. if a .i-i\aiil ua- ..| in-Mii. li \l-l. in all i-.i-i-s wlii-i,.

Ik-H.-vi'iI til In. tivi'iit \ .Mil- M-ar. iil.l H li.-ii it i- i. ,i -,,.i.ii-i\ i'<-.|ii|r,-<| l-v tlii. \..iitli,

III- \va. Iiii-i-il, III. iiii-l.r i- ii.it li.il.li- .11 ill.--, |i.
I i.-ii. I-. Ill u.iiit nf i-a|i,i.-itv nf

liV rril-nii nf hi. iiiinniiH. i\,.|i if Ihi I'r -.11 ii-t. ah, I i. I;, it i . ill li iii-.| In i.i-,--

l-lll|iIiiMlll-|ll Wll- u ithnllt till- . mt-i-lll nf >\ h. I
.- I In- -i I V a 111 i- '-.i ma 11 nf lii i ill f.--.l

lli- )iiiii-!it-. Ill, If \. .\. ./;.,//, ,1- II. /,". iiiil,, . iliu ." I//,. as \ I/. 1, 1. 7, l'lii,„,l
fn. ilsssi :iri r,.,|. J!i!i. That till- nil- <.,. ilSMi, I

!-_• M.i,^. |:ii, s \ |-: -.Ml.
ti-i- is iKit liiiilinl til i'\.iiiiiiii' nil iiiliill 'I la- iii-li ii.-t i.iii Inn- a-k.-.l fnr wa- iiii

iil.|ilii-,iiil fill II |in-ilinii a- In lli- (iliii— .11 1 i-iii |il i-.l 'J. -II. I a li /at i. Ill frniii i h.- n-
111- l,iin\\t.-i|._ii' nf il- .laii'j. 1- i- al-n lai.l mail,- iii.i.l.- I.y .lii.!;.',. Ilnlmi- in .hny
.l.iun in ll\iril V. ilff,,i,n. ,( /. (,,„/ /,'. in^r ih,. ..H.int th.. ri:;lit nf h-i-hm-ia ii'n

-|ii.ial i-ii.-iim.tanri-s ill /,'»sv, //

l-'Sal IIII M.i„ aiii ,j

'••-
I Isii-Ji i:iJ lii.l. I 111. \. i:, r.il:!, -1.

1

/,'../ /I. ;/i/,v \. Il,,sl,,,i ,( I/. /,'. I-,,. V. •///.,/,

: I-^iH I iii \t. I.I.. lit .\Ti. i:;; . / ;, \. \ -:;|

I. //.if V. /.'. f... V. l/i7/. r illiuoi l.'l ('. S-- al-ii 5§ ;.'l.-i, 2111, ia/,.i.

C. A. i'M, 104 FfU. 1:'4; HI. I.uuia d
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tlie fjlaiiitilT rcccivoJ (.win- t.<. the want of such instruct i.m. 'Ih..

nirro fad lliat lio wa^ injnivil Inraiisc Ik. v.a> incxi<Ti.iic..,l an.

I

iVii'.raiil, of !h(- <liMi-ci- aii<l liazani will not ^n!iic. lu charuv the ,lr

Icuiiant.'" Th.' (|i|.-ii..n \vl,..il„.r iJn' ur.i-ln- at the time •>( cipi-inj
lh(^ t^civanl. or afl.-ruai.lN on,:;hl to Ikivc iri,|iiirc(l wli.lh.-r he u:i.
(•.\p.'ri..ncc.| ,.r n..i, ,„ -InMild have tiil.,i, nnii,-,., „ii.ler all ili,. facN,
of the i>i'..Iiil.ility iliMt he was not, iioiliinn hein- siiid on the snhjeci
by r'iner parly, i:, a (pie-lion for the jury.''

'I h<- 'leci-iotis wilh re-pecl lo the elTec't of deehi ralioiis hv (he serv
ani ]iiiii,-ell'. which t<nil U> nii-l( :i<\ liie nia-i,er a- to hi- lilne.-s for lli.^

l>osiiion Son-lit hy him. :i.-e conllieiin- h, ,„ie ii. is lahl (io\\ii th:n
the fxiirc-s slalcnieni of .m •inployee. at the time of i||,r com r;i,.t, of
oniploynient. thai he i- iiceii-lome.l l<> the w.irk. will cNcil-e llie em
ployt>r from <xplaiiiinu- lo liini jMciiliar .lan,i;vrs onlinarily inci(l<-ni

to such work.'- In .another, recovery was denieil where tlie servani
delil-eralelN made a fal-e ivpr<-ental ioti as to his familiarity with lli<'

work, in order lluit he mi:;hl oht:iin employment.''' Siniilarlv, it Ini-

k'en liehl that no action lies wIk'iv a master was misled hv an cni-

ploy<.e to helievc lie was of a:;e when he was in fact a minor, and hi-

ag(>ooiitrihiil<.d to Ihf injury." On ih<M.iher hand, t.he position ha-
latoh Ix'cii taken that ihe fact that an inexperienced <ei'vani, when he
solicitx'd t,h<' eiii])l.iyment. n presenicd himself to he competent, will
not chai-re him with an as-iimplioii even of tlie^ ordinary risks of thai

"•Klurlniisl.i V. .V/„„v.s- r.iniil.rr Co. ,0 If..,/ /,'. Co. v. Sims (ISSS) SO C <

(ls!i(,i ti;l Wis. .)|7. c; \. w. m:u sa;. ,; s. K .vls
(lM.Mi>lL.' Ilul M -,M.,i;ll \,.,.li,l »:,- ,1,- ' l/„„ v. Sntiih (IS!!,'!) !I2 C.-.x H", IS
frclne lici:ni-c tlinc un- no limliiiLr of S. K. :|iiii.

" "M'l''.^'i'- l^ii"wl"li:i' "f Ilic ii(r,l ,,t •si,,,, v. si r,nil d 11 I! C.
in^lni.th.ri). "It i-, ii.m iii-li-vinv In d-sTi .•,7 Mi,,,,, .-jim :j , x \\- '

,
,

.,'

.•.,||,l.,y ,„». «1,„ is |,l,v-ir,illy Mid i,„.n. \ -iNiitir <„ii-i,l,i:,l i„„ ums nlLd'ori in
.dly .|".;lili,d lo, tl„. l,.,-i,„.-. „,,,,. iy Mlloll,,.,- ,.;,s,., uli.T,. it was ,l,.„i,.,l th;,l
U-rail-r he lia- ,l,,| yd 111. I PXII. Ilrn<-|>. a lil ilwM V <olll|l;niV W;l- ri. 'Ii",.|lt ill f l il

It IS eiilv I'.y 111,1 iii,-ti,i- l|„. iii,A,„.,i. in- to «MiM a l,i;,U,.|M;iirnf .Imi,..-,.,- in
rnco.l tli.it 11,. II,.,-.—aiy -ii|,|,ly „i ,.\. ,„ii|.liML' ,:ii - Invin;,' ,l„nM,, ,!,,.„!» Is
IW1,.M<T<I 1„'1|, ,M,| !„. s, ,d.- <;•„- »ll,. .,i,l,.l„.,. I„.i„jr that ,„1 -r,Uin.' ,11,'

mm, V. M,„,„,,i„.l,s d St. /,. /,•. r,,. |,|,.v iit fopin -11, h ,,Mn!,.iPv li,~ I, nj
(ISSII) ,S l,,w,,. .5111., -1:! .\. W. .•!0:! n.|,V,..,.nt,d l,iii,s,.|f „s ),.\uvr I,..!
(iiiMii twi.|ity-hv„ y,.ais of ny,diiiv,| as 1 w,.|it v--,'V,'ii , lavs' cxim.i i,.ii,,. i,, -,,,1,
l.taki'iiiaiil. WliiTi' a falli,T liiri- out w,irl<

'

I'lnhni v! Ihiliilh s s ,( I /;
liis s,in for llic piir|M,-,. ,,f i.iliii:.. hiiiilHT. Co. v.Kii liis Mi.h >s.i iji; \ \v d
wiHi \vlii,'li liii-iii,.ss 111,. -.,,, is -oil,,.- |!i,( h,.|v 111,. ,|an;;,.i uas iif III',.',,!,, inii-
wliat f:i,iiili,n. l,aviM-assr-i,,| |,isf:,tli,T ,!a ^. a f.„l wlii,-h. nii,!,.|- th,. ,l,„t,in,.
Ir(.,Hl,.iil!y 11, -ii.li ^unk. ll,,- ,.ni|.|.,y,.r ,,, t],,. Mi,.|,i^,,,„ ,.o,„(. „as ,ii„ii..|, ,,r
niay as-uiii,. tlial Hi,. falliiT lias uiv,.,i ii-rli |„ |„,.,.|,„1,. n.,.,n,.,v P,.,.

«"
-.-..s

liw s,iii all iii-liii. lions ii,.,.,.s,aiy to I'li sk/z/.i.
" .. - .

aUlc liiin to ,lo tli,. work in saf,.ty to 'Shnil,!, v. fhU„,i„ ,f. If 1/ /,• r„
liiiii-,.|f. aim is 1111,1, .r no ,)lilii:at j,in - 1,1 dSMi liil Mi,|i. 'Jii^i Till \" \V Tri
warn liim of ,lan._r,.r. \vli..ri. no .|:,|,^r,.j- j^ o ,/, ./),.,.;,.,.,< ^.' "/,",!

,j

'

/.•„.7.,. (

' <'
'

r

iippar.Mit an,l til,. «,iik is ,„,| ,.Mraor- /,'. (.'o. (IS'JI; lowu) 47 X.'\V.'ll«7
(Unarily IiazardoiL, aiiil Uaiiguruus. L^iat
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cfiiiil.iviii.iit. v.lili r.-;n-(l t.) wliicli lie li:is not 1m.<ti in-;! rnctod, nnles.-?

ilii-v MIT >o <.l,', icu- tliiii an iiirx|„.riiii.v,l nuiii wmuM i -rape tlicni bv
llir (•\( ivi-r ,,r ni',|in:,i-y caiv.'"' In !in,- will: tin. ,1, r\~\..u U anMi!i,'r

'" '!" *"'"' ''''I' ''" ivpr. -iiiaii I, n{ ill,, -.ivanl liiat. he lia< lunl

"M"'!'' •'' !" "''
• «"!•- lur v.hirl, 1„. \va~ liir, .\ .]..,- hm- ,,|„.rai,. as an

'"'" i''- '""• - '- 'y •' '•iivii:n~i.ai ic, l„. .un-i-lcicl a- li.-arniir

'I'" ''" •i"'-'i":i "' iu-Hl'. •!!.•,• r. / //-,„."• 'l-h,. [Hiint, i. a nir,. ,„„.;

'"!• ^^ •<" -"i'l''' > ill '!" nv. ca-c- la-l .-ii,.,! MMin-; L- l!„. pr.-cnl
"'''''_ •" '" !•• '• '•'I'i'' t." the .ilJirr. •n„.|v arc niaiill'.-l and .v.-cnt

"'i'''"'""-^ '" ll'<' ll""i.v lliat. !.r,.an-(. il,,- m rvani lia< ma.l.' falM>
Mai.in.-nls uhicli it is adv a;ila::. ..,,. I',,,- i]... nia-Irr t,u lMli,.v,.., tbo
l^i'i-r is cntiilr,! i,, slnn l,i. ,...,- ,l,.!il„ rat, Iv i,, ,,l,v i.,us !a,-ts wliirli
iiidicaic iliat the torni.T is not irllini; iIm- irn:li. It -r-ms ii,,|„„-il,Io

t" :ir;;iic. witli any sii,,-,v ,,t' ica-nn. that llic niaM-r is aK-.Kv.] allu-
P'llicr. l.v anytliinn- \\|,i,-ii (.!„. Movant niay say, frnm tlic ,!niv of
n-iuL |in.;,cf caiv; and this is virtually the .iFrct ,,|' the <l., ;-!., I'ls in
"''''•'','' '" l''i'l 'l""ii lli^K til" iiiahiiity to iiiain'ain th.- a.-l i,,ii is

'l''ducih!-, as a con.diish.n ..f law. whenever it aiipears tha' tJie servant
had mailo express repivsenfatiens as tn Ids e,.,,ip,l,-,,.-v.

In ea.-es where tli.^ c|nestien is wiietlK^r t.he nia,-ler sli..nM er sli..nld
n..l hav<. s,.,.|i tiie ii(ce-.ity for iiistriirii,,,! the sei-\ant is Hippo-, d
lo he n p<.rs,)ii ill tv.inplete e,,iiir,,| ,,f hi. menial fa.'iilties. \,, dnt.v
lo warn iiiin can l,e predicaied. when in fact lie was in n,. dan::er e.v
ept, from mianiicipated ].o.-sihle con-,-,picnces of .-mhl.-n frl:;hf.''

liie fact tiiat. an emjih-yee asked for no ins| rm-tion. and c-ave no
si-n ihal, he was not familiar wil.li tlie tnetho,! I,y uliii'l, an or,ler could
prMp,M-ly he (.!„.ye,|. will sometimes sfren-iheii t'h.' inferenc*' that there
\v.i^ no eiilpahility on' the master's part in omitlin- in>trncti.)ns."'
Mm it s,.cms clear that t]i<- .,mis.i,,n of the servant to repast informa-
tion cannot ]>o. of itself, a ditlercntiat in- tador in anv case wheiv thfl
'iivnin>tancc.s oLherwise indicat.o that he ..nuht U> have bK>ii iu-
strnctcd.'B

/
(. r. A t.-sr, m, F.,,!. ,o|. ,.„. V. u;,t,.\}s^r,, .;.•} -ivx. r>vx in

I'lliiii V. (iiiiiihi I 'Klin 1:1 r (' (1... :_ ,..,„-, ... ™ 'II V. alninhf I liKiii) i;t c. ('. 1

-A. rM. lot K,.,|. 1

v.'

'<iii,n,l

s:iMii' Ciisi.. in (ISSri) tij Tex. ."ifiS,

""'V,'\('r. in ni-1iii.tiiiii wns .Tppi-,ivi',l
hi t t'MHI) 177 wlii,li 111,1,1,. ll„. iiin-l..r liiililo if Iip knew

v. K. 111*.

Mm 'I',

5S V. !:. i:;)

V. n,r (ls:i:i) 1 in y, y. ^

tti.it tlif si'rvMiit Wiis
)ii. iiiiiiifiii 111

tlio iliilv nf ft

it h;i^ liccii lie), I not to lie .Ir

ilill.'H ,it

,| lis (o tlip rirli

inrxfiiTipiKi',! nriil

it |ir,.p,i-iii,iii. 'I'lip

iiiii-tpr (o

111,1

«!... ml,-, M-,i!,if

i

iii-tiii,-t a tii.Ml. M,
'•U f.,r iiifi

PS.— a vprv
spriant's

nil, It inn was i|p

IP IPii'tilly tlip pniiit of

Ii-;|.,'p-. l,y wliicli tlip -,.r
I

' '!- 1,.'- l,M.i ,l,ruil iiiat llip kiio\v|p,|,.

II1I.-.I. iinl,-- I

fui Illation,

vipp IS !.r,,v- of a mill.,,,, I p,„ii|,:mi.v that oiip pin-
IP i-* ,i-kp,l for -iipIi ill |,!,,\,,,1

or unlp>s lip kiuw tl IP ^piv- rp,iiiiips It til

a- ,1 -\\ il, Iniiiiii 1, l:i,\|,Piip|i,.,,,l

<> giM' liini waniiri'' us to
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^fjiTiv of tlic -JlMtciiKiiis (if ilic (•ii'cimi-liinccs iiiulcr wliicli a niastci'

i- liclil li:ililr 1)11 t!i<- uT'iuikI <i( a failni'c U> in>triii't iId not. tiik<'

iicciiiiiit of ilic iH'i'cs-ar_\ clciuciit, iif liis kimwlciluc of t.lic iiccil nf in

-tnii-iinii. aih! tci iliis cxtciit arc ini|t<rfoct as fornial cinmcinfioiis ct

iIk' rule. I!iil llic nnii-^inii is ex iiliiilly merely aeciileiital. liiie li> ilir

fact llial tiic court was eiii|'lia-izini; "lie ](Mrliciiiar aspect <if tli.-

il'.ity.-"

212. Relation of the duty of instruction to the defenses of assump-

tion of risks and contributory negligence.— 'rii<> tliinl <>f tiic fact-

ciiiiiiieiatcd ill S -•'•''. ''///(•. a- rc|iri~(uliiiir tlie evidential |irere<|iii

sites to tlie niainlcnance o|' ihc -ci'\ant's action, ind'cates wliat is. for

practical |inrjio-.( s. tlie iiio-t ini]iorlan'i point to 1m' reiiieiidicrcd in

I'oiineclion \\illi llie>c aciioii-. li:.. that, any case which is suliinit.tcd

on the theory of a hreac-li of t.he iliity to iii.-tnict inn>t in\olvc jm

exaiiiinaiioii into the lei^al e:'r'(cr cd' exideiice whicii is equally compe

lent ii]ioii the (pie~tion whether the si rvant shall, as a re-lilt of hi-

1 i;o\\iim thi- condiiioiis under which he is workiui;. he eha'r;;<Ml with

ih<- Iciial coii^cipiences ol' an a--uiuplion of the ri~ks. or of cotitrihu

lory iiealiiii'iice. In one point of view it may Iw said that the ohjeci

of im]iarlini;' information lo ihe servant, is to put him on the same

tllO ll;irliclll;ll' (Imiiiii'IS of lli- iMliplny '„. V. .h.hlisiiitl MS'.i:',! n^ Nell. ZW. :<i\

Hunt. tl]iiii,i;li hi' (lin'> not seek il. U( I- N. W. !'M;T. In tiic ii|ii!iioii ill <'i,ii.^,,h

,.v/o,l, .'/ ,( N. .1. /'. r'.;. V. Ihl'lii'S ,h:l,,l r-inl Cu V. Ihliillli (IS'.Ct) l)i;

ils:i!»i -JJ Ivs. Civ. A|i|>. l:U. .'it s! W. 111. ill 1. ::.', \. K. ICrJ. nw of tli(-> .jr-

Ji;i. Sci', ^'('iHTally. »iil>;l. I!. i)i'}'i. fcctivc ,«1iitciii(Mils i* foiiiKl : lint liy tlic

-" .\s cMiiii|ili- !if tliis lii'.'i.nl iiiruin- cliarjc of ihi' lri:il jiiil'.'i' tlic iiiii-t.r'-*

)rlrl('ll('-^s. SIK i-: st:lt(lll('MtS 11- tho fol- UlKIW ll'i|;jl' dl tllC MTVil Ill's illcXIM'lil'IM r

idwiii;: tiiiiv In- vcfiTicil tii: If tin- iiiii-^- wni ni:iilr ii [ii('roi|\li-itc (if rccci' i ry.

t.r knows'of diiiiircr wliich tlio ^civaiit In Mmln} v. H'lhli.n (1S!1,-)) l.'iii 1'. S.

(!(!(< iidt. it i-( clciirly tlic duly ot tlic .-illl. "i I,, cd. -tilt. '.". Slip. Ct. I!f]i. tdl.

niii^tcr to ('(iiiiniiinic itc liis kiimvlcdL'c tlio iL'iiiiiiincc nf tlip pliiintilV was c-tali-

of tli(> ilaiifrci- to the siTxant. drif- li-licd. Imt iinlliiiiu; is said as tn tlic (in

/iZ/.v V. I.ihithi.) ' St. l\. Hoil.s I'll, pldycr'* kiio\vlc'(li.'p of bis ifrnorai'"

nssn T.. R. ll' 1... . I)iv. 4!)."). .\ work The iiiiidicatioii ap|MiIciitly i« tlial me
man mii-l kiuiw tlic daiiL'ci-' "f I'i- cm (laiiL'ci' tliat dyiianiitc may cxploilc frmii

picyiiiciit liy aitual cxpciiciuc in the tiic janiiif; of iiiacliiiicry or from \\i<-

ciiijihiyicciit. or liy tlic instinct imw of om'I licat in^' of a rooni is one wliii li the

liii ciiiplovcr, licfuic he <an U' held to cnnil'iver i-i luiniid to know not to 'e

have a.--iiiiicd tliciii. I{ii niiiiil v. I)it- within the conipichcn-ioM of a man
I'uilh (IS'.MI) l:U I'a. "iir.l, I!» .\tl. lil.'i. hired iiicndy to run iiiaihineiy. mile--

"Ki. A ma--tci- i^* iHiiind to inform hi> he has hicii specially in^tiiictcd. Hut

servant of facts within !ii« kiiowled;.'c the rule is (piitc livoadly laid dovwi

allcetiii'; the safety of the -eivant in the that, if persons cii^'ap'd ill (lan;.'ii-

-<'i ice to Ih' performed, when the lat- oiw ncciipai ion- aic not informed of the

til- i^ iL'nor.int of such facts. Mcdnirnit .iceomjianyin;; danyrers liy the pnnnotci-
\-. /.•' I'!i!ii Mill, if Simllinq Co. ( 1 Ss2 I thciidf, or liy tlic employ of laUoieis

.'! McCiaiy. :!!i;;. 11 l-'cd. scd. .\ ma-ter thereon, and siieh lalMircrs .eniain ir iu'

will! withholds from his -civant siieh in- norancc of the d,iii,i.'cis and snil'cr in

formation as is iiecessary lo cnalile him con-c'Uicnec. the emplovers will aNo Ix^

to pro\ ide for his own -afety docs so chaiycaMo for the injiiiics silstaiiicii.

at his own peiil. (jcoiy //. tltiminund
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t'.i.iiiiiii' fls a wrviitit. who. in cnn^iMniiin'c nt' lii- pn-:-* -^In;;- (•ci-l.iin

l.:!i.i\vlcili:c, is liilil to liiivc \iim!< rtjikcii liic i-«>]Min-iliilily ot' |ii'.'iri-! iiiir

liiiii->'!t' aiiiiiiist the ri-ks to wiiicli ^ii"li kiiowlnli^c r<l;it(~. It, wniiM

ii,:iiii rf>lly 111' iiiijii>t, to clKifii llic MT\-,iiil willi an :i--iiiii|il ion nt m

il-k wiiii-li till' iiiiisicr's own liroiirli ot' duty ki'pi liiin I'lnni iinvin:^ :iii

..piioi'tnnity to ii.-snmc or ('scii|)<' Iroin.' '1 lie scrvjini t.iki'< ihr lia/ai'il

' \,,i Ihiirxlmi I'll' I Cii. V. Dn.iiihnw a •-rrvMiit M,.ii,r:illy m^-iiiiu- o'lty tli.i-p

ls|i:ii i; C. C. A. i;:iil. 12 1'. S. A|ip. ri-k-i nf wliii!. In lia- ,\|i;,.-.,l ..i im

i;ss. .".7 ViA. IM.'i. A ^iiiiilji- cuTiniit idii iillcd nmiir. ^ ii-1,^ ;iiv -n ..Iai.hw

i- .[[|Mii'iit ill llir fiillDuiiiL.' Ntjt.incuts: tluf i. .tirr m lli.-m will li>' po-iiin.,1.

Whcii' ail I'liipliiyc,. riiuj'.'i'-' in work \\ licri' ilnii' mr ~|i.ri:il ii-k^ in ;iii iiii-

iiiu tn liini lie >li(iiilil li.' iii-lniiti'.l in |ilin in.-m . of nliiili llir iHi|ilc>Mr i- imt,

it, ;in(l if lie is ik.I Mniiniiiitcd with tlic I'ohii tin' iiiiliiii' uf llir i iii;il.i> mi. nt,

iMti'lit il:lll!.'rr< illi'i.li-ll! In il tllc.V --'Mini. I c.ililli/.lllt. nr .vlliijl JVC iihI |.;ilrlil ill

I \|ilMiiiv(l to hiiii. tliiit lie iiKiy. -II i:\r tlic wnik. it i- tlir .Inly nf tli.' rMii.|..\ ,|-

,1- i- ((iii-i-tcTit with :i |irii|ii'r |iii furin tn nntit'y liiiii uI -mli li-k-. .iii'l nii fail-

,i>!iT nf it. iivciid tliciii. Ill -iii'li c.i-i' 111' mr nf siiili iidiiT. if 111' i-i liiiit liy i-\-

i- lint |i|l-illllll'i| tn kllnu wIlillllT )li^ |.n-ini' tn -llrll 1 i -k ^, llr i- lilt i 1 lid t n ri'-

iiii|ilnyci' lias fiirni^liid iiii|iliiuii'i's wliirli inviT fimii tlir i'iii|i|nyi'|-,' "
' ..>/iJ

iiiv ii'asnnnMv >afr mid ill nidiiiiiiy 11SI-. Siuhs Hfl/nni Sl<^rh '',. v. II //././

;iiid lie is lint <'liaiu'iMlili' "i'li a'n a- llsSili Hi; III. Inn. .". \', 1). '.il. \ sii

.iiiii|itinii (if tlic ri-ks iiiMihcd in Ih.' pi linr i- Imiiinl tn kim* « li.it. mi- may
f.iiliii.' tn pKiv i.lc tlirin." !tiiiin,,it V. .ii.l.iiii;. r tli.. p.r-nii nr lif.' nf an .in

I. Ill: ilsii:!) i:,H I'a. Kill. 27 .\tl. sun. |d..vi'.. in thr .|i-.li.iiL,'i- nf tin' .Imi.s nf

He |tli.' sci-vaiit
!

doi's iint assiimr la- Lis . inpln\ iii.-nt. an. I i- l».iiii.l -| iilly

I. Ill dan^'iTs known tn tlii' nia-tcr that to warn liiiii nf tli.' iialiii.' .if tl..' .I.iii-.r.

ill.' artiially nnknnvMi to hiin. and that iinli'ss sai.l c'ni|il. ').'"' w.ll kii.iu- nl llin

.lie .if hi^ capa.ity an. I cNpi'iii'iH'c u.mM .'\i-ti'iiri' of tlir hi.aol nr ri-k. .in. I
will

II. .t li.ivc kiin.vii iiv the ii-i' nf ni.linaiy in;;ly i'\pn-i's hiiii-.'lf l.i it. Shi:/:, v.

r:ii.-. It i> the duly of tlir inasl.T to Oir^iiis /,'. r„. ilS'isi .-,ii |,a .\nii. Iss,

iintiiv til.' servant "of siirli .lan^'i'i's." '.'.! So. :!f.'. The rule that t h.' eiiipl..> .e

ll'.hii 1/'"'/. Cit. V. /.'in'/.-.«)»i (ISiKJl .'i
('. iinpli.'.lly as^imies tli.' i i~k- nf iIh' -.ia

('
, 12 I'. S. .\pp. 2(;n. .'>.") l-'e.l. i..', an. I nf vii.li .laii^. i- a- ai.' nl.\i..iis

!i .pie-.tinii. iii.le.'.l. on this an. I open t.i oi.liiiary nli-erv.ilioii. .j.i.'s

111; (' ease, is not of due eaie on lint eiiilnae.' sneli li-k^ as tin- .iin.lnv .r

th,'
,

ihe phiiiitill'. I>iit wlietlier the knnw-. or uhi.li, hy tl \.iil-.' nf i.'ii

.all-, iif the injiiry was one nf which he -oiiat.h' <aii'. he nii;;hl kiinu. l. I.ir.'

ki.nviniily a-sMine.l the ri-k. nr niie of liaii.l. Ih.it tli.' employee, hy na-ei .if

uliiili. Iiy ri'iison of lii^ iiitapaiity to his inaiiai iiiity an. I iiiexpi lien.-.', i- ii.'-

ini.ler-tai'id ami appreviate its dan^er.nis nnraiit .if. nr -ii.li a- th.> .'iiiplny.'r

.liara.ter. or the ne;.'le.t nf the defeii.l- knows thi' employee, with.iiit .'spei i.ii. e,

ants to take diio precautions tn elVctii- caiiiint appr.'i iati- or in.ii.l without iii-

ally iiifoini him then-nf. the defemliints -.trnctioii nr waiiiiiiL'. /..ii'v. .//.
,

V. I.

w.'Ve lioniid to imlei.inify him a^'aiii-t .( ''. /.'. ''". v. /'i.i../. v ilssiii I in In.l.

til.' I'onse.pieiiccs." rii'iiiiili.^ V. \iir i-i. II \. V.. ."ilM. I h.' iiia-ter is only

/Ji. '/.,.(/ I'liiiliirir <'/). (ISi'iUi 1112 Mass. Ik. nil. I to :;i\.' sii.h iii-t riicl inns as .iie

.|T2. :i .\in. I!e|i. .IIMI. The rule that the r.'a-onalil,\ iiecc— a ly in or.ler to eiialde

nia-t.'r it rciplire.l to iiifoini his i iie -I'lvanl In iind.rstan.l th.' perils to

-.I'.ant . .laii^'.-rs perlaiiiiiiL' to his .lii- whi.li he i- .Apn-.'.l hy r. a-..ii of hi- ein-

ti.s "is true as to (ianf;ers w liieh are oh- plnymeiit. .\ -.'i\ant is hehl tn take

vi.ins. ami which the servant wnill.l nee- the ri-k of -mli .laiii.'.!- as are known
c—arily see. . It ix also tine of ami un.lei-t.i.i.j. Cni'irl: v. ]h iclimifv'

the ordinary daii^'ers pertainin;.' to a \\'n,,l, „ r„. ils>Si UiiMa-s, ls2. 1 .'i
\'.

I
irti.iilar service, and whi.h all p.'rsoiis K. .)7!i. Tlie master's .liity to provi.le

uli.i en^iajre in it are pre-iinie.l to know, a siiitalile place for work may he mn.li-

lliit till' statement is far frnin U-iiit; lii'.l hy a -nliiei.'iit warning' nf daiiL'er,

"I i\er-.\lly true. The true nth' on this -n llml, afliT it. .-m ciiiplnM'i. will he

-iil'i.'.t is well stated in Whartnn on liel.l tn a-sinii.' tlie ri-ks of wliiili he

.Ni-yliyeiKf, S 20li. It ia there said that knows and to which his attention has

m
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"' i'k' ••iiipl'v iiici't. Iliii il ilic < iii|.I.i\..r ciTiilc-. wiiliuiit iiDiicc I.

IIm- ••II1|iIm\.('. -nine II. ,\ iiii'l III il-ll:ll ciillililiulls illM.K illij- illl nil' .

]"iic(l .,!• llli;iilli.M|.,;|c.l .l;ii,:;cr. mImI ilic >rr';llil. V,-lii||. iwiirj lir..|.

i':ir<- Mii'i .liliu.nrc, m,-, t- u ill, mi :„-ri<\i m n- n n-iilt >•( t,!i,. cliinii:' 'i

((.iMliiioii--.it i- niilv n;i~,.iKil>lc tliiil licslii.nM Kc iii.l.nmiticd.s ''ii,,

<'iii]ilnv(.r ill -iirli ;i im-c is in ilii-. ij

i

IciniiiM : I''iilicr it \viis n-;i-.in;il.' .

j)ract>':ilili' tnr liim in u^,. .i|iji|iiii,c( , l,v wiiirh tin' iirci'lcnl. wniiil

Iia\<- 1h-cii iivoidni.- in wliidi c^im- |,c -honlil have done ^d ; or. it' i-

was !'>it. siiiii,.i,.||| v.iniiiii;- -Innil.l Iiavc Uccn i;i\cii in tlm.M' cinl;;!!

fi'crcd to <'iialili- lliciji t" c-i a|ii' ilic dati:;''!-."-'

'I'lic rvid.-iitial <-..it< hii ion liotvccii tli<' duty of iiistnict.ion ntid il:.

drt(ii-< s Iia-cd on tlir >ci-vanrs l;iio\vlcdi;c of tlie risk is su iniiiiui'-

tliat, in iiian.v i,( ]],> icjH.ricd ca-rs. it s('(Mn<; to liavc lucn a im -

iiiaitor ot' :ii-ci,li.|ii, ihai iliry were tried on the tlicory of a Krcadi ••'.

t.lic duty, latlici- ili.in "n ihr ihcory fliaf. tlic dofonscs woro availal.'.'.

Ordinai-ilv il make- iiu dillViviK ,> wliicli of tlicsi! tiioorios is rclL I

upon, lint to this rule- ilicrc ai'r sonic rxo'ptioiis.

Ill llic tir.-t place, a .-ervant, -.vlio s<'eks to recover dainai^cs under n

Imiii .lire, tr.l. Ih,„l.ih,iii V. \iir I //in- fiict tlmt a sciViiiit ii|>i>n cntcrJ/iL' t'-
/.•/., /./. (/,. (1S:mI) 17 I!. I. Itl, 2(1 cMipl.niiKMt icc/.iw.l fniiii tlic iii;i-.|, i ,

•
Ml- -'i''. Ill A'//////./// V. /(//// .,///, -.piM'iiic I'l/iiiii-c lliiit iiislriictidns w.. 1 I

\^'M\> l:;| I'ii. r.iiii. Ill Atl. :u.-.. :U(1. Im^ j.'ivi>n is siii1iri,.|it to ii,-itivi. il„ ,:

tin .1. l'.lli!:lllt'- cimil-l'l IkhI l|llc-li(illlll f( ITIlfC Clf ^111 11 --llllipt i< /Il (if tile li-k
11m- ./,! 1,111, -s .,f tlic folldwhii.' |ia->:i;.'c \hr,,ni,u-h- IIiiiiisIiik, Mmli. fi, i

'><">• li.c ('jmiidii (HI tlu' f(, liner :i|i|,c:il Hdiiimll i|S!i|) |:|il ||| ]7ii •>(! \ f
"I 11/- ci-c (issci 111 l>,i. ;it:!. 2 Alt. ."iss,

."."../: •Till' plMilllill' (iiilliet Ix' sllii|ii,>c,l =0\\,,7 v. SI. I.niiin, /. ,1/. ,{ s. /,'. C..
/; !-~iiiii(il I,, liavc nf<-c|,t,',l in ;i,hanoc (Issii :', M.i imh. .|2:i.

' i'lil liicli he ciiiiM 11, .t (-.tiniMtc. :ui,l 'Sniilli v. Hnl.ir llsill] S A. C. ::.::

1!,> islciit of wliicli, f,!r link of cxjicri- Cii I,. .1. (,l. I!. X. S. (IS'!. C". L T. N . ^
'
'"

'
• 1"' ((inM ndt have kiuiuii." Tlio ICT. ."i."! .1. I', (iilil. le \V,.,|i. 1!,|,. :; j

c/iMl i'\|,lMinc(l its Miciiniiij;: "It Has '-If tli,- nia-tir Uii,',\. en- nii.|,>r tli,' .n-
1"' Ml, •ml til as-crt tliat tlic ,1:iiil;, loil^ cnni-1;in, ,-. (,iiL.'lit to lia\c kiKiwii. t liai i

('•';" III, 1 ,,1 a piece of nia/)iiiiciv. ii inacliinc in n-e uas oiit of repair :!;!
Ii:,l-,'. or an eir,iit t,i (|,,>n a railroad ,lanL'er,iiis. it ua~ lii-^ diitv to see tiii'

track ill flout ,if a moving' train. >-lio\il,l it «a- put in pi,ip,'r repair, or to u,!i!i

lie ,l,'tcriniiie,l liy llie result of an e\pcr tlio-c n-liiiir it /,f tlic daii^'cr. if lliev \\. •(•

iniciit in each ea^c. lint that n woikinan iiiiioiaiil of il." I{i,, v. A"i/i,; '/'/./>
inii-r kii,uv the ,lan;_^rs of lii-; einploy- Milh (IssTi 1 M .\|a,-;. 22:1. .'ill Am.
iiicnl liy aeiual ex],crieiiee in Ilic ciiiploy- Kep. So. 11 N. K. lii|. l-',,,- nilii.v ,.;,. ^

II.-,,:. -v l.y tlic instill, -lions of hi^ cm- in wliicli the caul-. Iiav,, ri,,,ini/i i ,i

[ili'Vir. ti,-f(i|-e lie can lie licld to liavc a^- -iinilar conciplion of tlie e\i-.tiiii-,- , f

--niii,-,l 111, 'III. In otiicr wor,!-. it i- not two allci iiativ,- ,lnlics. one nr (,tli,r -i

ju-t to tlic omploypc to lioM 1 lin I,, liave wliii-li tlie ma-lcr i- iHiiiiid to di~i li.u .

a-.-niiicd daiiL'cr^ of wlii ,i lie lias no -cc I.///,//,,;,/ v. C////.- ,( V. /,'. ' .

know Ii'iIltc l/\ lii'iicrii-c in tli,' l>ii-iiie<^. i|si;i/i i2 Ir. (". I.. 1;, p. 2!t7 : ',
or l>y tl,e Hal 1,111^' and instruction of liis //. ////,//,,/,,,/,/ ,( I'n. \. Srlnr, <

, c

(nipln>er. ^iich ri-ks eaniinl lie csti- (lss7i 112 In, I. 21(1. ':! N. K. si. c
mated. Ik, iii<e tliey are not k'louii to '.o///\i ./',

. ,\ .
,i. ,( r. /,'. f.,. v

c\i>l. or !•
. ,111-e tlicir real cliaractcr iiiul I'uds ( ls;i7 1 ' linl. ."i(i4, 4.") \, i:.

c-,t. -.;! c 111 ..illy K' k!-/-wi- l-y frilniliaiiix lOS; I,:,::isr:llr J \, /,'. f,,, v. ,., .

Willi (111- liii-incss. or infiiiiiiation from ilsilti l(i7 \la. til."i is .'sn. 7.'i: !,' /

one who has such f^iuiliurity." The Liiiu d Veiiient Co. \. Culvcy (ISU;!; 17
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i|'i:lllll Ml v,],;,-!, i!,,. .^iM\.ii,,, I, i- :i ),|,.;icli ,.( tl,r duty to (Mllllinmi-

'•I"- •«i'lii;n r^i'l . V, lil ..11, 1, pL,, ,. l;ii,,., It i,, ,1 1,,., ;i,lva"iil;i-(H,ii.s posi-
'i"ii 'li'iii I' I"' li:i'l ivli.'.l ;j,.|ii-iMlly ii|i.iii ill.' .m'-i,'!!,.,' of tlio eo;i-

'iiii' n- iii.l;.':ilc.| l,v tl„ -, i;,,'!.- ,i- ,-li:ir-iii- ili,. i,i,-i.-'.t wilh ;i wiilit of
'II'' i'l 'li'' t'liriii-liiiiv .i- i,i;iiiii.ii;iii,-,.,,i'i|„. iii-tniiiHiitaliiirs. Maui-
I'o'ly. tlio iM-cacli ..Ia ,lni\ |,, in-iiiicl i^ al ciicr inualivcl l.v proof
ol ilic MTvaiii'- kii..\vl( .1-,.. ac-iiial (.r .•..n-; ri!,Mi\.', ,,f il„. n'-li ; while
il' llic iiia-KT lia~ .!.,•!, ,1 I,, r, U i||im|| il:,. ,l,.f,.i,M- of .-..mi rihuloi-y
i](-Ii;.ri:,-.., Mirli ,,,.,,., f will „ui. ii.vr.-arily a-nl mnlrr ail circuii'i-

>taii.-,> jjitcIihIc i!,r -ci^an; fr.'iii ro.,-(.\ i i-iii"- i,, d,,. ac-ti..ii.

'" ''" -<<' nil ]<\: it i- lo U- (,],-. n,. I iliai |,rn,,f ,,f i,l„. nniipcr-
foniiaiii-o of ill,. ,lui\ ,.f ii;-i n,i.-ii,,ii in.iy -ui>i,.|,ii,.,~ ,-iil -li,.ri ihr ca-o.

in Iho .-<Tvanl"- !ax,.r, al a -la-,- v, liid, \.ill ,,,, .-hi.],. i|„. iiiaM,r fn.iii

'''b'".- "'" !'" 'I'l'' n-,- ..f ,-..iii I <.!ii|,|.,yi,ioiit, wlii.-h iin,,|vcs an
invhiillaliii- iir,,-iiin|ili..ii a- i,, tii,' a, |.:aii,',- ,,f a ri-k. (."<,•(. chap-
loi-s .Nxvi.. .xxvii., /, v,/.

) .'<ii,|, a ,-a>, ari-,. ul„iv ilio injnrv wa^
'an^<Ml l,y tli<- iK-i'li::, i,,-,. ,,f a i-.i-ii'vanr. lait il,,. plaiiilitf \va.~'iii an
nnfaiiiiliai- oii\ir.,i,i,i, 1,1. v.Ihiv 1„- ,li,l uii,|iT>ian,l llic ,-liara,T,T
,if the r;>k- I,, \vl,i,'li !,,• \\,,nM U^ ,'N|i,,-,.,| l,y -tidi n,-lii;cn,-i'.'

243, Relation of the duty of instruction to the duty ol employing
competent servants.—

I

„ „,,,-, .-a-.s il„. injury ul,i,.l, i, Inili,.i,.,l l,y

l'iva,-li of tlic ihily t,. in-t.111,'1 \\a- ivi-.^ivc ,i l,y \\u iTvaiit, \vli,i ,,iii'li't

t,, have Ixvn iiisin!,-!,,!. iJnl, it is rU ..]• thai, if n,,. injury \vi.- ,|u(

t,. th<> fact that a lVll,.\v Mi-\ant \va~ n,it lit f,.r his p,, -Li,.!!', ,,\vin- I,,

th.- want of j)n,p<.r iiisl n;,'! i,in. tli,> nia~t.T may h,' In-hi n .-ji,.n-.il,l(..'

S,,.c'napt"-r xiw.. a, ilr. ()n ihc.ih, r iiaii.l. a -oi-vant i'ann,.t n.ain!aiii
.•Hi aiii.iii l.ir an injury <mii-.c,1 l,y tl„. n,.:;!!;;, i, ,f a r,.cnipl,i\ ,-,• who
Ikls ^•(•oi\cd sulii<'i<nt in^l ,-iii't i, n lo ipialify him f,ir his .iiitlos.-

Ji. J)iXY oi- i\sri;r< TKi.v cov-nim.'Kn 'vvini itcni; \.|.: to thi-; ex-
i'i:i;iK.\(i-: m; ;.m:xi'i.i;i i.M k oi tiil ^ia:\ ,x r.

244. Generally.— ]„ niaiiy oa-i'S the only (pio-tion t,. Ix- e,,n~i,lero<l

111. App. :!n; /),„,,,•. r. ,f- /v. ll-. /,. ,nniin..r in ul.i.-l, „ m.n.liin,. w,,^ op,T
... ^- ;-'"'; A- ilS!.7) -! ••,.1„ l^il. .^ ..,.,1 l.y ;,„ l„..-.,.,.,i,.„,.,.l ,VMM) wl„,

'., ' \ ''• ''J- llf-'.'-'i -M (». I.Vi. -js in-ini,!i,.M .i^ I,, t!i.. pi,.p,.r i; ,..,, r .If

W'''v,
, , ,

,

l.^M.:!li.,^ it. I,l,h.r,,„, V. <i,„llu,s
>,, .s/„./:,. V. f)//.,/.,s /,>. rvi. ils!Ki il>..,;i: I ,-,7 p., ;j|.. >-

y,| 7.,,,
'" '''•, -^","- V"^^-

-• ^"- •"'-•• "l"o. M -Tl.o ..«,„., „| „ 7,,.i.,|,t ,.T,.;at,.r i..
>.iv;oit ,.i,l,.|y.| .„, til,- -pin- ,,f l!.,. ,ii„- i„,l n.-^.H^,.,,! , m. ;,- t,) Ik- li,il,|,. n.r :,„
iii.nt til r,.|i:iir il <Mi- HIM injinc'.ll.y nil- iiiiniv t,. an il.'v ,it,.,- Im.v uwr Hft....,,
1-1..1 ,»l,i,„ I 1,1 i;,|.„i:.li „n .ipi'M .Ml.ji. ,v,.ni:,,f ;i.j,. »i„, -UiH.w nil tli,.iv u ,w U,

l.i'ii.Miy lia- 1.1,11 all,,rt,.,l ul a ,|n with \W cli.v atiir." u lii-i,. Ii,. wi, i,,.HTvaut was iii,mv,1 hy tlif uii-kilfiil juml wlnlu lie was Kaiiiii.' a.Mni=,t a
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i." tlic cxi-iriifc (ir iiiin<Ais|ciic(' of cnliiiiliilify, n-; (litcniiiiicil witli

iv'rcrciicf III (lie lii'oiiil principle tliiit a Icpal dlilimitiun to instruct it

sci'Viiiit iT,-p<i'tin^' a ilaM'.;rr i- prcdii mMc or not accurilint.' a.-; a man o;

full a,i;c ami unlinarv iiiii-lli;;i-Mcr. in tl xirri-c of or.linarv imi'i ,

\\a< or was not capaMc ol -ccini; ami coinpf^'lK'niiinir it." lint, it t'n

(liicnily liap|«!is ihat the cvidfiirc imlicat.cs citln-r that, the scrvaii'

was Mot a |ici'>oii nt' ilic Moi'inal capacity contcniplalc'l liy tiiis prin

ciplc, or that, the ri-k lo l,c ciiconnicicil was ot' sncii a nattirc tiiai

c\cn the po>.c>si(in ot a imrnial <'apacity wonhl not cnal)!!' him m
appreciate it without -jiccial Irainini;' for, or a pi'aclical actpiaintanc.

uiih. the Work to which it wa-^ iiiciilciit. The prc>cnce of one or h.iili

of the-e cjcnieiils will fre(picntly rciiiler it. iiu|io-sil)le to say, a- .1

iiiatl< r of law, that the (luty ot instruction was not owed to the s<t\ am.

when, if they were al)stracted from the ea>e. the plaintiff would 111.

1

lie allowed to retain a verdict in lii> lavor r<'nd(red on the theory tlia^

such il duty existed. The (jUalil'yiliu cnict of the-e elements, when

cohsidered with reference to the ii'eneral ])rinciple adverted to ahovc.

is indicated by the sta'eiuent lluit the duty of instruction " diK's im'

exUtid to daiiiiers opt-ii to ordinary oh-ervatiou, <'\cc]it in casc^ o|

youth, ine\|ierienee, imiorance, or want of capacity of the servant."'-

Tiie same olenients, when considered as iiivintf rise to a positive ohii

iiation, supjre.-it sncii lanmiaL'e as that used in the followinj^ extrac •

from a Massachusetts docisioii

:

'* Where an <>nipIoyer knows the dani;ci- to which lii.s servant will

I>e e.Njxisod in the iK'rformanee of anv labor to which he assiiriis him,

and docs not give him sullicient Jind reiLsonable notice thereof, ii-

daufiers not K'iiiii obvious, and the servant, without ncfilip'iice on bi-

owi; j)art, throiii;h inexperic nee, or thi'ouuh reliance on the direction-

i-iveii, fails to percei\e or nnderstand the risk, and is injured, t!ic

eniployor is responsible. The daiij^crs of a particular position or inodi'

of doiiifi' Work are often apparent to a |)<-rson of ciipacit.y or knowhdi;'

(d' tiie subj(x*t, while others, from youth. inexp(>rionce, or want o!

ca]ia<-it.y. may fail t/i a])|)reiiafe ihem: ami a servant, even with bl-

own consent, is not to lie exposed to such danyiM's, nnless with ii -true

iK'iitn of tlie clcviitor tyiiif; liis simp, in ef tin' stulcincnt in tlip text, sop J,,l.

<iilis('c|iipin-p of tile siiililen -tiirtiiif; iif s(.ii v. Aslilaiid W'litir Co. (IS'.KIl 7'

tlic car by a lunv »>Mi|)l()yie wlioni he hail W is. ."il, 4,') N. W. S(l7 : Culliiis v. /,.e

pii'vioii'^ly instnicteil as to the in.iniiiT iiia Cuv Co. ( 1S!I41 fiS N. H. 10(1. :!-'

• if -tariinft and stdiipiiij; tin- plevalor. .\ti. 1(147. h^pp, jjpnprallv. ra.spn citcil in

,N((//;r(i)i v../,«i//i/ (IS'.Ki) l(J(i Mass. _>(;,->, §:i!ll. /"..W.

44 N. K. 2-.'l. ' CulliiiK V. I.ivuiiia Car Co. (18!)4) liS

' Jr'or f.\.auii)les uf laii;^tla^-i- bug^!>ti» c N. 11. llHi, oS All. 1017.
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,1,

fiSS

M-n- 1111(1 cMiitiotH siilllcii iif 111 <mlf!iIc Im'iii tu ( iiinlicinl ilii^ni. and
i.. .|ii Ill's wurk ^mIi'Iv w ilh prii|i,'r cmi-c i.ii lii- ..wn |i;ii-t..'"'

Iiiiiiiafiii-f iiiic is :i|)t tu lie aci'oinpaiiii .1 ii\ iiM-.\|Mi ii , ... uml tlic-c

t\'... fac |jii-s ot'icii a|p|irar ill tli<> -uinc ca-r ; l.iil a- ilicy iii\ i.l\c i|i-iiiict

r..i!r.|ili..ii<. it will lie I (-j.Jarv to ciiii-i,!,-!' ilnni -i|iafaiclv.

245. Servant's experience: deductions from.— ( Sec also ^ l'.",(I. Infrn.)

— Am I'liviniis (•(ii-cillarv lit' till- ^.ncral iniiiciplr ~iati-i| in ;;
j:','^. sn imi

,

I- that a :iia-l<M' is not Imniiil tu ;;i\-c iii~i nirt iuii- lu a '•iTxaiit, u iiu has
:ic^i|iiir(Ml ^iitlicii-iit >|Mcial kiiii\vhil:;c tu ciiahlc him tu apiii-cciatc tlu?

[Ml-;!- ut' tiir fiii|iiuviii(iif. wiiich 111' lias iiiidcitaki'ii. Siu-li kiiuwlnliio

iiiay hi' the (nuilncr ciijicf ,,(' ;i in'hiiical <M|ncai iun. i.r ut' artiial

partii-ipatiun in [irai'tiral wurk ; hiii. tuj- rra-..iis which arc uh\ iuu--,

it i- ii^iiallv (ici'ivcil I'miii ijir latter -uiircr iiy tliu^' -iihurilinatc -crv-

•iiits whu cuii-tJtiitc the inajurity ui i.hc siiir<'rcrs in (iii|iluvrr>' li;i-

hility cases. In this jmint ut' \icw, ihcrct'ur<\ liic iii\ i-i ii;atiuii \i

aliiiu-i invariahly cuncciniil \nth the ipK-iiun whether tlic periu,] i|ur-

in^ uh.ich t.lie iiijnreil per-uii had hedi eirjaizeij in iliilies similar to

lliipM- \viii<-h he wa.^ ilischar-iiii; at tiie time ut' the acciileiit was u|' siicli

a leiiiith that, he uiiMht to have cuin|irelienilei| the ri-ks tu which he
was ;'\|,use(]. IIuw luii<; a fieriuil must liave llill> elaji-eil U't'uiv this

'hlipitiprv cuniiirehensiun will Ik- atl lihiit.cd to liim. as a matt4i- ut' law,

i!i|ieiiils upuii the nature <,< tlie eni]i|uynient and the uiher ciiviiiii-

-!aiice- involved. Where ilie a|i|ilialice which caused the injiir\- was
a siiii]i|e UIK-. and the |ilieiiuiiiena indicati\-e ut' daii:;er are readilv in-

tilli^ihle, it will he presiiined that the very iiiiet'.-t, aci|iiaiiitaiice with
the cuiiditiuii; -hiiiild ha\'e cunxcyed llie iiece,-~ai-y int'urnial ion to the

-er\ant,. I!nf, in tho case uf iiiu.-.t imlustrial uccii|iatiuns, that iiit'uinia-

l.ieii, and the eapacify for seir-|irulecl imi which accumpanies it, can

' l.''ii!i V. Il'.sinn if .1. /?, r„. < ISS,-, I rictiri' Pi lli,' ms<. of tlic t.iol^ or iii;ii'liiii-

1!_' .M;i<-. .-,Sii. :,! ,\in. I!cp. ;:i;t. _' N. !•:. ,iy tlipy ;irr to Inni.llr. it i- lii^ ilutv to
ll.'i. S,.(. ;il,o till' follouiii^' |i,i-.-;i;,'|.<: IT I li:i i t licy iiic i M-t Iml I'll ill t lieV '|ia 1-
•ll iii.iy fi|.,|ii('iitly liii|i|M'ii tliiit till' iliOi- liiul.ir^ ,111. 1 \\.iri;r.l nt -iiiili iliin^'fi^ as
u''i~ ol .1 pioliiiil.ir piwitioii for. or mo !i' an' |ic.iili,ir to tlii' u-c loid iMKwif the
"I lioii.;.'. woiU. ;iii. iri(Mt, niid ii|ip,iii'iil iii;irliiiicry witli wliii-li tliiir liilior tiiiiii.'s
I'l pi'i-oiis of capiicity ami tiiioulf'l;;!' of tin 111 into coiitacf ." A'ofs' v. Wull.'r
tlic -iiKjiTt. mill yet a piiity, from ilsllli 1 .1'.l I'a. 4X. 21 All. l.'iT, l.->lt.

.OMitli. im'xiif'rii'iiii', iLrnoiMiici', 'or ;;rii. ( iic.l in l.rl.l,' lim, v. Shiilhrrx (lS!i:)|
I r.il want of ciipiicity. Miiiy f;iil to appii' l."i7 l';i. .'IIJ, 27 All. Till. Similar
'ill" tlii'iii. It woillil |p,. :i l.p'ii.-li of plira-i'olo;.'y is foiiml in //h,/A,,s' v, rhi-
'luiy on the part of a nia^fiT to ixpo-c ,,i,i,., M. ,|. ,s7. /', //, fo. i isal i 7!! Wi,).
•1 -I'n.int of tlii^ cliariiiti'r, rvcii uitli .'ii4. 4S N". W. 2:,'i

: l!„uiir,i v. S,;r<ill ,f
I'K n\Mi roii-^ciit. to siirli (laiiiri'is, null-, /*. (..,,/,(,;. !<,. ilslMi 1(11 .Mi<^. iri:!,

'illi iM-tnictioiw or caiitioiw siillicii'iit .'ai \. l^:. 7SII: l-nUuk v. .\hirh<iiils''
' ' i-hmIiIi- him to I'ompn.ln.ml tlicm. ami II (»/.» r„. ilS'.tdi l.-)l Mas^i. l.->2. (1 t,." !" iiis work safi'ly. with iMnprr cnro K. .\. 7;;:). 2.! N. K. s2)i: i;,i,^f,nil,tli ,1

I'll hi.- own part. Snlliritn y. Inili'i Mfn. I'otil Co. v. Iliirmi! ilSillii Uillll til4
'". (1S7;!| ll.i M;,,^. aaii. -if thiy :!.-. X. K. 102. Allinning ( IS'.H ) 48 111.'

[tuiiilujetsj are young, or without t'.\pe- App. 115.
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k» afqiiirf«l onk hv a iii<H« nr |<-> pn.ii-irtcl (••q.ciii ncr in ih,. ,!, :,

r.Milinoof tlic liii-iiK--: iiinl tlii- t'.ict ir".iv<-: iln.. n i-uiiniiiMn ^
,

tli('fxistr'iuv<.riili...>ticc..f ilic.lntv d' in-! nid i..ii is l.ciii^ ilci.Tnii-.. '..

As a f-crKTiil rule, it ni;iv !«• ^mI.I tlKit. it' tli.. .-ii--. w;,, ,,ih- in w],:.^

snilio OXIMTi.-ni'.. ;it. ill! <-VCl||S U;!- n.pii.Ml.. t. MlaM' liir -.rv;!,,' t,.

iiiiilcr<t;iiM| tli<- <iiiiii:<.r wliidi .•jin-cd il,,. injiirv, n (-.nit, will ..

.scliluni (Irrni il.-cll \v.in;ihl.,i ill .Iri'l.-irini;- llii' ;irli,,|i M,,t I,, 1„.
I,

.'

lilinill'lr. wlici-c it ;i|,|MMIXl|i;it till' -. |\;ilit iii|.! Ihtii .niM-.'.l ll|,..ii ,

wnrk ill <|n.->ii,,n .,nly lui- u Irw .hiw 1. for.- il,c ;i,-,-i,|, i,t,. 'l'i,r
|

r

t,i<Mi!:ir .•irrnin-t:iiic( s niMl.r wliiclj m >.t\ ni;!"- ri,-ht «['
r< \.t\ '...,.

Im'cii iillirni( .i ..] ili'iiirij en ilic m'(,iiii,| ..f hi, (A|„Tirn.-r m- hi.'l, .,:

<'.\|>("riin<'c :in- indicit.-,! I.v fii.- cusc- citr.] in ;>< :;ii 1 ;;;i7, j,.,,J.

246. Servant's inexperience; deductions from.— (Sco »],,, ^ •>
.v(////v/.)--'rii.. mere f.nM tlut ;. H.fViint Wiis incxprricnccl ,|,„. ,,

•

(•iiiil.l<' lilni I.I ivc.,\,T ,.n t.lK> -ronn.i tl,;it li- ,,ii-|ii to Inn Ih. i, ;„

strnc(4'.I as t.. tli<' ,|;in-. rs ..f l,i- \v..ri<.' lint it. is w.H M,;,, .,

fiiM' ill wliicli :in ini'N|.< ri. ncc.l servant is ivi|iiin .1 t,, n-i- :; ,i,iii-,.|,, n

iiistniiiK-iDaliiv siaii.is <.n a .iillVr* nt, fn.iliii.j fn.ni ..iif in ulii.'li tir

same iiistninicniMlilv !< liamll,.,! l,v a |ira<'ti,-r.| an. I .-i^ilfnl \v..rkin;;ii.-

OiK' (Ic.lii.-ti..n drawn tr..ni tiit- ililhr.iKv ilms ivc.-nizc.l is iIkh a

.•..mplaint is ii.,t Mil.j.ct, t.. d.-imirivr if li,,. -iil.-tanco of t.Iir a\.i-
UK'iits is fliat tiic in-iri(iiirinalitv il,af caiiM,! tli.> injiirv was a .!;:i.

^'<T.iii.s Olio, an.] that tiio iiijiinMl' scrvanr was incx[H>riciico.l an.l l,,v

iv<-civ<..i no insinicti.Mi as t..> its .laiii;<T..iis .malilv.-' Aii..t,licr is il,,,'

the iiKiMcr (^1111..! Ik' [H..ii.,niic. .1. as .i matter ..f l.iw, fn^ (ri>m ii. -ii

.Iw'r\.'''"VrV'
'"'"'""""' "''*''' "' ""'V' l"i '"nrH.l l.y I, ..,v.n,t of »1„;.,. i., ..

l.'.'I.ifs that, ^'iv,.n ail iiniiiM ni.l,.,!. in- |,r,i..,„-,. Il„. ,„„,., U awar... .-ai i ,\-
•x|«.n,M,.,.,l ..M,|,l„.v,v. M.,t ,nn,|,„.l„.,„l. ,„„.,at.. ...If f,.„„ lial.ilitv t„r an in-
Ill!; til.- , la m-.t. but ,H,nu'..,.|inaiy ,ar,.. jniy i„ t!,.. >..,va.,t will„„.i i„-li..,,

ca s,.,l |.y ll,at .lai.-..r a n.„v,.ry „n„t Ih.. >,.,va.,l fail.Ml to .x,...ir.. Il„. .,,1

o^cn .Imii^.l, 1„. ,|a,,,r,.r wa. nm- wln.l, f..'mat ion as t„ 1|„. ,,n.,a,itioMs ai„l , „he oii^r.t to lavo a|,|„v.-,at,.,l. rn,r.„ ,„..-,..aiv f.,r l.in, to lal... was .,,,„
y.sm.ih (is!i4) 811 Wis. iiii, (11 X. w. I,,,,,,,,,;, ,, /.„/, .t/,„. vi lisii-:, 1-

l.X> -Mass. 204. "If tlic liiisiii.s, j^ „,„, (isii.-,i 'ill \\ i-
o-y- .>,.

j p ^ ^
,

witli which he (the servant) is n.,t fa- \. W . a;! (saw allr-."l t.i' h.V .i/f,,,.','!,, u!
miliar, he has a ri-lit to expect that its a.,' iii-.e.irelv fa..teii...l to its -1, f

'

.lant.'eis will he ,.oint.Ml nut t.. Irirn, an.l \ ...nii'Iaii.t i's not .lenimnJih- vvlii, 1, ,1

hat he will Ik. ,nstni..t,.,l in th..-.. h,-.- that the s..,vanl-a eo on I:, I-.
thin-s ncwssa-v or hini t.> kn..« in ..r- .r in a fa,t,.rv—was not ii.,tin<l,.l .-
der to his own safety. ' Ittn.imrl v. I>il- to the .lan-,is in.i.lcnt I., ^^^uu,' H,
m>rlh (ISIMI) l;u Pa, .lla. l!. Atl. :i4.-i, wa...r fn-n^a n,ovi„,H,..It«itI, 'a .:,„!.,:
.i4li. _.\ master who has kn.iwh'.lur,, „,' ,,,,.|^ A.. //..//,- /;, ,7-.s-„,,„,- r<, v // ri-i
the risks ami .laiifreis. not ,li-,-,.| „il.U', (ls;iH) .30 .\eb. lt;-J, 7U X. W '

.Miliwhich are luoiileiit to the woik to Uj
'

'
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:;i-iii-i-. wlici'c tlir t( -iiiiiMii\ t'aii-lv \\;iri-:nii,-. tlir int'iTi'in'r llmf tlic

v."vk in i|nr-iii.ii \\;i- ;il.nMiiiMlI\ ihni:;.iiiii> i.. ;iti inc\|'<i-i<'ii''i .1 nn
|.'.p\«'i'. ail<l ;liMI In- li;|i| !•( .. l',c.| no ili-lrilrli..|i- ;i,, til llic |Mrl i.-ill;il'

|«liI.-> to 1)C ilVi.i.li.l :ini| llir p|-(.|.i'|- llic:ill« I't" M\ i i.| i 111,' llinii.' Tlii'

r--.iiti;il iiiijioi't (.1 iliis rill", ill li |.iin |\ |iiL:ii';il iiMJm (,|' \i>\\, j,,

Inniiiri'.-lly, lllllt llic |ililililill i- :illo\Mi| to |-iri,\ r. oil iIh- ;;ruill|.l of

illt X|l''l'icllCC, ill I V -lilll'- of llic <\ i.lrlli'c ullii-ll. if ihi- .lilMolil

\r,.|v ;ili-i'iit. Won 111 ]>!• iliciiicl to ii.'i;;,! i iIm < \i-triiiT of :iii\ ,,l,li:;a

ti'.li ill-tnirt. for the iTii.-oii tlijil till -i-i\;iiil v.oiil.l li" roii.-lii-ii i l\

['< '1 to liavc iiiiil'T-liioil til.' il.iii: i'.« iinoKcil. rmlor -^^,\^ I'ir-

'•ic: 11 rc^ tile lai'l lliii! I 111' |Mr-oii in iiiTil \v :i- of iii;il lire \ -M r- i- not

liri-i\r, liilt i- iiicrcly ;i iii;ni<-i- for iln- r:ir<fiil i-on-iilcr.ii i,.ii ,.f th,.

j:in- in ii<li'!-iiiiiiinu: wIkiIki' he liilly iiinlcr-ioiMl iiinl iii>|irri-iiit<-.l ihr

i:iii;;('l'- of liis ]io-it,ion.''

As the decisions in wliirli ii li;i< 1m. n h.-M wiirninfulil.- for a jnrv

•" tind that ilii' sci-vant. oin^ht to Inn-,, l.i rii in-irin-i.d l..caii-f he wmh
iii.-xp('ric!ir<'ii. ami lli.' .l.-ri-ioii- in wliirh it !i:i~ Ins-n i|i ni.'.l. I'm- the

•:inn! r<';iMiii, l.liat, llic art ion wa- lian.il I'V our or oiln r of i in- ,|i.fi.ii,(.s

i'li-.^i upon tlic in:piitci| kiiowl.ib.- of ih.' injni.il pii-.m. mv l.a-.il

upiiii ji'l-uuinls wliirh aiv .--i iit i;illv i.l.iii iral. ii |ki- l.i ni .I.tiii.mJ

!ii:ii|\isal'h> t^i cparalr ihi-f two chi--.'- of i.-i-.-. 'I'li.-v mv ari'onl

iiidy lalmlatcd to;j.'lh<'r in the cli.ipiir in whi.-li the -i r\;iiit's con

-trii(',t,i\H'kno\vlcili;(' of vaiioii, li-k- i.- ili-.u—.,! m l..|iL;tli. S.^- ^ ;i'.il.

i he nilo wliidi thii-< ilolinr^ llio rr-p.'rti\i' province-^ of tlio .inirt

iiin! till- jury in can-^ wh.r.- tho iii.'\pi'rii nrc of ihr M-rvant. is a

liii'l.or is .h'cnicil to hr snhicct lo two .Ai-ip' ions. In th.' tiixt plai'4'.

it i~ plain tliat the iiir.\pi'ri( nee of the -<-r\aiit rr;i>,-! to \»' material

il ..< cviilcnco sliows ilirr.-tly ami .oiii-!ii-iv.'l\ iIkiI lie fully nmlcr-
^inoil tho (laniivr in i]iif>liiiii." Siromlly. it j, h.-M ijijit if the datm.T

'It liiis lipon Iniil ilowii tluit uli.iv m ihomt n'l this irnminl. iininii^' otli.Tt:
in;iiil t.^tilt.'s t)i;it 111' liii'l nil r\;iiii- '111, it l;r, Iri;:; jiiiiniiMtii' .111, 1 iiif\(iiTi
'"'! ill till' Mi;iiiiii.'iiiiiiit 111' till' iiiiiili; iiii^l. »;i- ~. Ill l.\ ,1, fiii'l.iiit int. I il. in-
ly '.iiii.li 111' «;is iiiinii'.l. Mini ii.'i'i'.i'.l -.. r t!ir tull .Mint ..f ulii'li lie .li.l n.it
!. in-tniiliiiii or umiiini.' :'- In Ilii' iliin 1 ,iiii|ircli.'n.|. iiinl lliiit tlii- u.is .•iil|.iil>li'

L'Ms ill, i. lent t.i il> ll-i', it «i!| n.lt Ik- inlllt i,ri til.' |,:ill nt 111.' . Infill. Iiint.
!''l'l, :i- 11 nnilirr of l.uv. tinil In' iipiir,. ,v I i.-l, .lioiil.l ii.n.!,-r it liiil.li' for nil in
•lati-.l tlioM' iliiiii:i'r-<. Tin, 1,11,-,,, I V, /'./ jnriini, ,-,.n...-.|,i.-n.-.--. 'I'lii- tlii-orv tlii>

';'".' '':
["l"

''"• (li^'''-"'! ^' Wi-' >-•'- -niniini' i-.nirt .|.-.-l;i ii-.| to l». iinipiilii'ii-
''-' N'. V\

,

'127. 1,1.. 1111,1,.,- i|„. i-ii. inii-t;ii|i-i'-i. saviiisr:
'/"•ni/nn;, v. Moure ilSUl) <||l Ciil. -ri:,' lii-t -i.-iml \\,i-. -Iimvii to l.n iiii-

II". -j; I'llc. .•illt'i. Ii-Il.llili. |.y till' j.!;lilllllVs own I'vi'l.'Ml'l'.

'Mm Mi'flinin>i v. Cti.i'itln \',,,///,. ,-,, N,. ^vn-' n.i-l !'.'."!!t\ vcni's of ;il'i'. w:i-;
II: 'I;, r„. (iss-j) 1(1 M|,.||. |i;,i, |:> \ I,,,, ^|„,„i| I,, |„, .,v,,i|ti„n. in i,vi'r:ii.'i' in-
». ^1". Mini.' t!'.. iilninliir wii- i'vjiin'.l t.'lli-i'i:i .• of t I'o-n ot hi- ii^Ti'. .iimI liis ilii-

Lv all iiiihlm-kLil irojj, lie attniiiiiti'it to tits wtrc uxiilaiui'd to liiiii wlieii he en-
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i' I'lK- ulili-l iiii'^ iiMiliT till- il< -1 i'i|plii'ii 111" •• ii|i\iiiii-.," '
,i|([i;ir.

" ln;iiii |i -I. ' ill'., ih-tnii-l icii| i- ii..t ulili:;aN>i > iinrfh 1" i'ini->

\M.iL i- iiiA\ III llir «« i\ :iiil.' 'I' 111- i|iM-l I'iiir. iIkiI i-ill|ial>ilil\ calii,

|i|-ii|ii;iiiii lit iIh' i.ini--iii|i 111 iii-lnii't :ni iiir\|ii ri'in'i'il iiii|ilii\i

In il il.ilii;iT i.li-i'i\ iililr liv iiliviiiH- 111 iirililiiii'V ilili'lliLii'MiM-, lia- >. .

liliM-^ l.iiii riji rriil In llii niii-iilcriiti'in llial lln' -ri'valil, kii"

iliiTt' \\a- -iirli a ilaiii;i v, liiav In- i'\|iii'iii| in |ir:ii'iril wiili izi'i.ii im

l.inll lllilll he IxcnlncH tiilililial' \>y rxjicrii'ln'c willi iIk' t'ni'ic-

\.llicll lie lia» In iliNI'.'* Dili ^lli'll tl Ciinrrlil inll. <M li it' il Ir I'nni-

In rt-t nil a .-nilliil lia^i* nt' |ii;;ii' ainl tai'l, uliirli i- liv iin n;. r

rl< .ir, Mrlli- III lie (||iih' -U|)tlili>palii|'\ ill llli- cnlllHil inll.

('. I)i TV i)|- i.Nsri!! ( riii\ ( ii\-;iiiii;i:i> wiiii in.i i.in .\< k m ii

tii:K\ AN I 's MlMil.TI V.

247. Generally.— 'I'll. ii^iilrraiimi- whirli aiiiially ilrtcniiiin' il

nai lire ami i\i rill nf lia- iililii:ai inn In in-i nict a iiiiiinr an- sutfii-irM

nliviiiii>. W'lirii a iiia-li r lakr- »nili a pi-i-nii iiiln lii- .^ci'vici'. In :

imiiinl 111 lakr imiii'i- nt' l.lic prnlialiilil v lliai linili llif nahiral iiinl '.\-

ari|iiin il caiiai'ii V nt llif ('iii|i|nMf tnr aiijnri'iatiiiii ilir ilaiiacrs nl !:

Work iiiiii llm iirnprr iiiraii> nt' avniiliii:^- liiciu wil' Ix f^iiialicr tli.H'

l.lic ciHc nt an iiiliilt.'

Ill il ii|i(iii till' ciniiliiviMi'iit. 111'. Iw ii><'i:ii r, (\ r. \. .'Ul, \2 t'. ."^ Ai

•.i.ji'*. miilri-tiMiij till' vny il:iii;;i'r iiiln -'iHi. ."i."i I'lil. !M.'I. ''It iimv Im' -i'

wliicli III' fi'll. :iiiil liii'l ill iiiiiiil till- |iiir l.ii'l limv ii :i> ;i p'Tirral nili'. -.iiii .:'

|ili-l' til ilMiiil il It Wil- tllllH IIIMcli' 111 liv :iUl!Nilil\. lIlMl |lrlMin« Vvllil in '

M|i|ii';ir l<v liis oun I'MiiiiiiMtinn that lii' cliiMri'ii In wmk with ur iiliinit il ! j

Wiis nut ^rtit intii iiiikniiwM il;in','i-i'. ainl nii^ mailiini'iy. m ii ilanp-riiii^i plj-.

tliat 111' wa- nut i's|iii-i'i| tu li-l^- wlii.li ^limilil ant iii|i iti' Hint tliry «ill iaim
lir. tliriiii^'li iiiiiiialinity. ur fm aM\ mily <iirli jiiil;jiMriit. ili-iri'timi. aiil < i

iilliri' ii'a-iiii. I'aili'il 111 i"?ii|p|i'^i-iiil." a . all' ii-iial aiiiiiHir I'lii'ilirli III till' ''

' \i uliiiiii V. ii.lrlirl il !/, /.»),i,':i(- il ai;r. iimliT "iniilar rirriini-taiirii. j

l//'.i/. I'll. I ISlMli Hill lu'va. 441. nil N. an l.iiiiiiil In ii^r iliii' laii'. Iiaviin' i

W. 74:1. Si'i'. i.'1'ni'rally. caM'M I'iti'il in § ^.inl In lluir aiir .mil ini'xpri iim r

;;!I4. iiiiit. |iintiil llii'iii I'liiiii till' ila'ii.'1'i " ill' I
1'

'Sliiiiil V. Wist Hull SIrirt It, I',,, tu tlii' ~itiiatiiiii in wliirli tlii\ i

(lsii.-)l Id.'! .Ma-s. :mi. 40 .N. K ISil. iilainl: ami a., a ri'a^unalili' |hvim' ;'

i

' 111 -Jiiiii' fiiiiiial >tati'iiii'nN uf llir in tlu' i\cii-i>i' iif sii.li r.nii in tli'

iliity of iii-tiiirtin;; iiiinur-. Imll' tlii'-r li.ilf. it i~ tlii' iliily ul' tlir iiii|iIm\ i

I'liiiii'iits i)f an infi'iiiiiily of iiitrliitri'iii r -u iiwinii't mhIi i'in|iliiyii'-. ru'nc,!;!

iinil a iiinir liiiiili'ij r\|prririn r air i'\ I iii' ilai:L'i'r< iiiiiiirrli'il willi tlnii •

pri'— ly ailvi'i'tril tu. "if llir yiiiitli. Ill- |iluy nil lit . wliiili fiuiii tliiir ymr. '

r\|ii'i iriiri'. ami iiiraparity ul a iniiiiir iMi'\|'i rii pri tlii'V ni.iy tint a|i|iir'i '

will) il i'iii|iluyi'i| ill a lia/arcluii» urrii|ia- i iiiii|iii liriiil. tli.it tliiy may, by tin x

tioti aio siirli lliat a iiia-trr uf or.linaiy ri-r ui -m-li ran' ai uhl'IiI ir.i-iiiin' '»
'

iiiti'lii^'rni'r ami priiili'iiii' wmilil kiiuw lu' r\prilril uf lliiia. i;ii nil a'.'ai'i-'

tliat 111' il not awari' uf. or ilms iiol a|i a\iiiil in jiii ii - ai i^iii^r 1 lai'i fi"'ii '

pii-riali'. till' unliii,ii\ ii-k- ul 111- I'lii /I.."' /,..//././ 1/.// <,. \. I.

pliiyincnt, it is liis liiity tu i.utify him ilssili 4ii (lliio ."»!. -Jsii. :! I,. I!. .\

of tht'tii. anil !n>ttin't him liinv tu avoiil 'JO N. K. 411(1. Tlirrc i">ri'ptioii "i- '

'

tliL'iii." i>o/i/i SljiJ. Co. V. t:iicl:s<jii I'll liy tlu' ilifiinlanl to thu I'uIIoh i, _' i:
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Mliiv. 'f i- I'l'iirh ii'.i :ih iiiii'.j-i.iKiM.' iiif.-r-III \li \\ III" ilii-i |ir

i-l lli.il till' liKi^Irr t'jiil- !• I'lillU ll.c ilii:\ iii.'Piiii.' Ill I'll iiiiii :i> A

|iniil<'til iiiMii. it' lir iilliiu- till- -ci'\,iiif I.I .•fiiiiiinii.T ilii- |r i-t'..rin:nii'i

1)1' lli.« ciinllMct witliMiil cMillliliili;: illlii lii- :ii-lu;il ij IKI 1 i lic.il i"li -. it

llli- CNillllinilli'.ll (li-i'lii-r-. l.r Wulllil. it llia'lf uilll Ic .1- 'IlilMr iMI'l'.

Iiiivc ili-<'lii-i i|, I. lie I'liri ilmt till- -I r\ iciil 'li'l ii"i i'"i, I'lii ii.| ill)' ri-L-

viiiirtiiin: If till- |il.iiiiliir Will iii|iir>-.l .it-., /'i < w /7..,, ,.. i;,,. <'. -|»^i,i

III l'.ill-l'i(llfllr.' iif llic cllf.llil.ltlf. IM'U'lj til. \\l-. JliH, r.; \lil 1;. |. Jul, .'S \ \\

;.'rllii-. mill llr. "liV Iril-nll lif lli-> Vlilllll JIlT. Ill nlllil i i -i -. -In • I- III. I mII

Hill Hiilit 111 jiiilL'iiH'iit 111 til till' |iiill« uf iiiHic liiiiilnl iiiiliiiil iipiiili nl Miim:'

M-. |iii<ltliiii, iliil -mil I in tin- ili- -I'luiiit.. lur h|i|iiii 1 itii- i1m' |. iiI- uI

li.iiL'i' 'if lii't iliil.v. II- 111' uiulri-liKiil it. Iliiir iii\ iiiiiiiiiinl /,''../ \ /-..' 1,. th

Alii. Il lll.li ri.llllirnilril til lli« llljlll.l, lillt ./.Km/ Mills llssT.i IIJ \)l-. : _• J S \
uliiili 111' iliil nut kimw tii lir liki'ly'tu in Iv tnl : Sh>l,r y. Ilml . jsiT . i,,i \|i.|i.

|tiir liiiii, iinil 111' li.iil nut turn inniii'ily nil. IJ \. \\ .
hT/i

.i'l\i-i-.l iinil iii^lMicii'.l in ni-Miil tin 11- A imy iii,i> |.iii|iirly l«' in-i in. I. .1

til." Ill' I'liiinnt rMiniT. Hut tlu' wii- tli.ii llnv ni:i> "1 .iii-i.li'i- tin' a|i|i .11.11. •

hii'iiii' iiiiiit «iii.l: "Tlir iii-tiiiit inn ><i tin' |il.iintill ' :> tiiiiiiir i'iii|il..\ . .
;

:i-

iir;;,iliM"< tiny inli'ii'nci' nf iirL'liv'itiii' ;
In- Im» ••••n i>.liiliili Mnl'ini' tin in .111 tin

l.ii, iiiiiililin;; tn it. tn niilili' tin- pliiin- Hiliii--< -(.umI. In ililiiiiiinitin tin' i|ii' -

till to rt'i'iivcr, it was niii'--iiry fm llm timi nf lii-. iiitillii.'i'iii'i' an. I i.iiia.iiy t.i

jiiiy 111 liinl that lin ili.l nut kimu that a|i|iii'lii'n.| iilnl iiMii.l thn ihiin^'i'i- ii.ni

till' art whii'h hi' ilhl. that iniilnlnili'.l ili irt tu liin iini.l..> iii.'iil " /)-.,/,// \

1.1 hi- ininiy. «a^ lilo'Iv In iiijiiii' him. //.i.i'i /.»//'. c ('•,. (IH'.I.-, 1
:iii \\i-. li.!.-,.

anil that tlii'* want of kimw h .l;:i' \\.<* HI V. W . l-'.'i.

..will;; tn his ani' ami la.k nf in.l'jiiii'Mt Tin' ti-^t iiiimiv nf \iitin'— 1"< in an ar

.111.1 till' fiiiliiri' nf till' ili'fi'ii.laiil 1. 1 |iin|i timi l.y a iiiii'm' iiii|i|..\ 1 1- a'Miii-t a

. I ly in-tniit him. ami lh.it thn .nt -n lailin.nl i'nni|ia' fn-- iiijiiii-i. in -im ik

.'..in' liy liiin wa^ in tlm ili-<liaru'i' nf hit in'.' nf him a- ; \. t 'k' 1. in rniin.'il 1..11

!ul\ ai In- iiiiiliT-lnnil it. If . . . "illi a yinilhf; ..[..ai am-. i-< -ii'Ii.ii lit

r i- thi' .Inly nf |ii'i-.iii- iiii|i|.iyin'_' ihil- tn -l.im lliat llin inmi'any kiir'A thai In'

.li.'ii in ilan;.'i'inii-> -.Hunt iiiii~. tn |iiii|.i'r- ua- a mimr at tin' tiim hn ua- mn
1\ iii-li;irt tlii'in rnnii'iniii;.' tin' ilain.'i'ix |.i..M'.l. ami In'n.i' v..i.i m';..lij.!it in l.iil

ulii.h nil airnlinl nf lllrif Milltll allil ill- illL.' tn in-tllli-t him a-1 tn tin . I.I 11'..'. I - nf

.\|i'riiiii'i' Ilii'V ni.iy nut iin.lrr-t.iml. it tin" i'iii|iliiyii'. nt. '/• ..i' /..n../ i(
/'/. .^'.

'.'.nil. I Ti'in I'li fnl'lnw. as a i!ii'i'--iiy I', fn, \ l',,'hh,i il'.iini. {vs. Civ.

. .1111 Ill-inn. that -m-li i'ni|ilnyii'. uh.i hii .\l'|.. i .'I'l S, \\ .
."i'i:l,

n.il hi'i'M •") in-lriii li'.l. inni u hn. uliiln I'm ..th.i i-.i-i'- in uhi.h Inn .liifv .if

in till' ili-u'liaru'i- nf hi- iluty as Im urn In i
- in-tni. t iin.' iiiin.n - i- i nun,, i i'. .| in i.'. n

stainls it. siillVri an injury in rnn-i'- rial lai'.'iiaLn'. sir !S Jl|. .'m."!.

i|iii'ni'i' nf till' i'ni|il..M'r's ni"_'li'n'in'i'. In nihiT na-j's tlin |iri.I' il.ln iimxi'

may maintai'i an inlinn aLiain-t his nm- limiin nf sn.h si'ivanls is thn riniiia

I'liiyiT thi'ii'lni'. iinl H ith-taii.liii'_' that, -taiini' tn whiili attintion is i-hi.'ily .|i

liy rpason of hi-yniitli ami ini'\|i.'i iinin. iiilnil ^nllth ii an nv i.|. in-n .il iii.v

an. I thn failiiii' nl tlm i'iii|ilnyi'r In |iin|i- iinri.'iirr. anil ;;ii'ati'r slij. Im-- in th.'

crly in-tnii't liiiii. lie iliil snnm int. in .ippli. itinn nf tlm iiih' a- In I h.' in .
.

thn |iii fnrmamn nf his iliity arinnlin;.' -ity nf in-tni.tinn -hniiM l.r i.,|iiiii'.| in

tn till' iMi!i;ni.'iit ami kmiuh iliin In' pn-. thn I'liiplnymnnt nf iiinn.- than in thn

.-issnil, \>hiili cniiti iliiiti'il In till' injury, mniihn nnnt ..i ..ii\ im- nf maiiiin

hilt whiih hi' iliil nut kiinw anil was tint y.'ii-, n^nti wIum ninplny..! hv ami with
ailvi^i'il Hinihl hn liknlv In ininrn him." Ihn i-nn-iii! nl tin' pan it nr /ii .

'I'lii' iliity tn ilisiliisn'hiti'tit ilan:,'irs is SI. ,'..... .f .«>•. /'. /,' '',,, v. I

saiil to 1h' [lartiiiilai ly iiiiiimhi'iit im a ilsT7> '><' Iml. .'i! I. '•If, hnwi-wi : hn

master who "ninploys. fur a lia/anlmis
ami .lannnriais

Mill, or olhiT p.

!.t, 1" .f his

ark. a •hihl. v.niii

isim wiih.ini

•r- n\i.ii|.in

V pi'i ii'inf apniii'i.i

.1"

.1. 1 11!' l-innt In II

111 of imniatiirc jinlL'iniiil ." /'(//v- u.al; hn is imiphri ..l t.i iln. or I., tin

liirnh. ('. •( St. I., n. \,hi phi n Is t'liLMl: I ti .uiiy. hn il'

(lS>>U) 105 Iml. Ilia. 5 N. K. IS'. See no! as-iitiif tin- ii>ks uf his i laiihivannt
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to \\-!,ir!i 111- i\.i|lM lir rSM.... i|, |li,. ,1 I i^'., I i, ,|| I., cnli-liti tl Mm Ml nh

iii'i,-> -, .1- ii I'i -i|i| ,( ilif -.-h.'i'iil |.i iii.-ipl-' .-i.h I It. i| '> ill
; •_'•;.">. >'//./ •

III II W'i- . ill-ill ..t-i- ii •,( ,1 n-hl. rii! iliji ,,( il,,. M,i-i..n- i'.;i •

!l.»-i';iii'ii l)v ill iir, - li.f iiii|ii.iiiu iMi till- liiii i< r ilif .hilv i.i in-i in.

illU II mill"! -rl\;:!ll ;I|C |i|,. I - ;| I i - I'ilfn H _\ W . IT til. <•:

"Ml I ll.ll llic ll'.l-!"!' .i\M - :| ihlly [.\Vj|!'i|. Mil llll|i!.>\ II- will!

• lirccii'il ill |i'i|..|-iii a liijnl'iii- ;iiii| ditiiLicfi.ii-i \MirI<, m- tu iifrl'.i!

hi» \^"^i^ ill ii i|,-iii-. i-ii'- |.'.ii'.', \.li'i t!i<- . iii|i'-; i-i'. ft ujiiii uf ;!-

t .\|M-i-ii iirr, 1,1 -, hi i,il 1 ,i|,iifit\. ,\,.,-. !,, I .,:ii|iri 111 II. 1 llii- ihiiii:. !•-.. t.

I^'iiil mil I . Iiiin ilii. il.iii:^rr, iiiri.!. it (,, i|ii- cniiil.is nunt, juul li

• 'lllllilr liilii |.i ••..||i|i|-i 111 ml. ii||,| -I, iHi.i.i llirn, ;n 1 l!i:ii iii-^lii-t '

• li>.'li:ir-i- -iirli .|iil\ 1. -..i-,.-- Ill li^i II, «• ,.11 the imrl <<( tin- i iii|i|i,\im ;

(2) t.llill -llrli .III ciLliliiM-.' i|, : - imt :i--li|iir Mir I'i-k ..f llic iljiii^iT

ItK'iili III 111 -III h li.i/:iii|,.!i- < Pi|i!,. Ill' III, liinui.,. lie ij,,,-, i,,,; i-.,|ii|,t,

liciiil till '111. ,'1111
1 I lie \.\\\ will i,.,t. 1 1,

1

-n- fill.-.
I

in -mill' llml In- r, ,iit r;ii-!,

until fhr nm-iir .i|i|,i i
,. hin, ,.| tl,,. \iiii. 717, |t I., |;. \ :i:t. •.>:! s.,, (li',

iliiiit'rri. II vv.iiilil l,i, ;i l.|,..,i, ,,| ,|iiiv ll/,/./,i-, \. M,,,ili-, .f r. /,' '.

on till- |i:irl ,,l' llii- iiii-i.T 1,1 isi..,,. :i i|s-.i;. Ill I.,. I ij'ii I s, W. :17 I/,

wrviiMl nf llii- I ll.ll. II li 1. , -v. 11 \Mi|i III-. i„ hi \, Ihii, 1^1.11 \ti,i. r,,, i|-«',,
rnn-ciit. Ill -.III Ii i|ii....,i. .mi'huii ii|.| l;,i|,. .In.|. (,iiii|.,-,

. Isc, >< j;,>.

L'iviii^' liiiii -mil iii-i 1 iirii,,!!, jii,l I, 111 111 .,,.,.- hIi, ii. til, .hiiv of in-li"
tioti 11-. Hiiiilj. Ill tl,,. |.iri.;,n. i,| ,,i III, II III. II 1- ili-.ii- .,1 II,,. ,,,ii,'i, II,. I lull

of orilliiHV iiiiiid-. iiii,|i.i-i.in,liii.. Ill I .|ii,iil\ |i\,.|i I,, |i|j- iLhi, 111 I, \ .-.

Iiriiili.|ii.|', ix' -iilti, |,.ii| iiilili liiiii 111 ii.|ii.i,, .111,1 l.v il ,l,,,iii II,, ,
I iiii-i,.

appiiN.i.it,, till i|,ni./,i, ;iii,| II,,. i,,.,.,..- i- till, I,. I,, .11. nil.ml wlm li.i-. Imii i

«ity fni llir i.\i.|ii i. ni ilm. i:,|, mhiI iiii,,| in lii -i.i \ in. in i iiii.|.i|,ii.|ii.,. •

rniition. an, I In ,lii tlir u,,ik -ni. Iv. uiili Lriirj i.\i.,,-..| ti, ,, ,|,n,^., r >A|,i,|i. cw .,

proper ri! IT nil lli- |lillt I. 1,1, n. I I'll,,,! ..,111111 1,1' |.l- '.,,llll, :,ll,| UUll of l.\|..

SriildilC, V, 11, il, Istiji .-.i; \i|<, j:;..'. lirmi., h.. ,li.| ,„,| |-,|1K iiihlri -t.in.l .im
'

1!) S. W. (iiHi "W h, II 11 iiii-iri iii.jj.:, -I iip|.r,.|.i.ii,.. Si,., I,,|. 'i.\iii,,|,I.., Oi .<'

nil inrvpiiirti I -.imimi i.-|„.,i.illy if /(,/'/•.,,, r,., v I !, I, , (l^!i:n .",:i \. ^

of tcniirr Vi Ml- .111,1 pi,.-i;ili|.|| i;.'|,ii|:ll -.'."n, sii \, \V. s_'|.

iiml pliiir- liii.i ill a |.'i,,. nf latiiit nr In r, „,,,,,, v. (;,!', i ( IS!l-_M 1.,
(ili.i|.|in' ilaiiiiiv. it i- ilii. ,liity nf tlio Ma--. .".7.". .'in \. !;. -.'i:. a .^iil M'\i.,it..ii

nia>itrr to iii-liii,| i', -|.|v.iiil Inw to iln viii- ,,|| w.n -, t to v.n 1: in tin- alt,r

tin- rtoik. null at til.' -.^inii. til:!,. 1,1 !.i. iiti i,.„,i. 1\ |i, i i.'ii,,!>,\, r •,. itli,iiit in-iia.
his L'Mar-l a^'i'lii-l Iln- ilar..'. i-.' :ii!,| In- ti.ri-. na a iii -liiiii. f,,,- -ki\ ir-,' liat'i. i

is lialili' for iiijiii,--. i. , :!-ii,iii.,l l,v fii! an, I !;, iii.,',|. „,|; In run il as anni'
iiro to t'ivi' -ii-li ,-ii II' 'i ni-i. 'I'l'ill v. i',' iinr li. .1 ,1 .ii-. It » i- i,i,t iiii'i-n '

Cnntir ilssiii l ^iu --ini. Cl. till, "i Inr i',,' ir ,,'liiiii. In Iw- .i,,|,j.,.,| l,y I'

N. V. "^iipp, L'll. lili'l with ap|iii,val in Ir itiirr r.il.'l.iiur in it. an, I Ilir nil' w <

\r„- Ml;l-,l r,.,,l,- i( l:,n ,:,l I/ .7 v, 11,1,1 a a.'lklllaii vl.niill llin, U- .'all,.

('imj)cr (I'^'i-Jl ni III!. .;r.:i. no .V K. Slii- |.all,..i tlii- wnrkniiui tin- iu'\t li.r^

204. (VinipaT'f tin- I: r.jvi'.-i- ii-,'.| in an, I lir i',.lii.\i.,| tin- iii.i.'liinc. A ti'

v

(!li,vrr V. Ihiitiht '/'i/. I'lt. i ]«"<•, 1 l-< iiiinnl. , lati r -lii- .'alio. I liiiii asain. aiii,

Mass.'-'*, Is \. K. ."1117; \ii'll,,r:i I' /,'. iip,,ii lii-- irlii'vini.' tlir iiiai'liiiir. Iw -.m'..

Co. V. Il'ni.r M'-^'ill II r. (• _\. '*:;. _'7 at li,r in Iiit i.iiip1,,vi.|''s twaiiii-', in !

t'. S. Anil. I'm. i;:: l'V,l. t,"; II,m,^ v. tnl,l lnr. "If Ihi- niai'liim. ,.|.|- -fi ,

r,.lrhrsti'-r Mlh (l'-^'i|l Ii'' \'l I. .'K ai-ain. Ii'. it \mii -i.|f, " Sli|. was •_.,.i -

\ti. 'JCid: l>,,,-lniq V. .l//r„ (IS.-^Il 7t tna-k ,i f. '.v ',|,i,.-l i,,ns ,,f l„.r i.|iii,l,.\

:\I(). 1.1.41 Am. lii'M. 2!ia nS'UH 1(1'2 Mo. I, lit ho sl.nnk Iii- linnl I liallil- a'

2i:t. 1) S. W. 7.')1; l.'-ni v. fi,trl: r, fii-r, I t,, li-lni. s;n ;,,.., -v,,. ,,.1. nn, i.

(ISdOl fin Mil. 11(1, 41 Atl. tl'IO: ./iimi.,) mhi iln not u,,il< fa-i I will .,.ii,| >..

».. liaiiidci Lumber Cu. (I'-'II8) 5(1 Lii. jioim." 'liii.s (i ijilitiniil liir ami -li
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Till- pnTfijui-ilc- \n ilir <'»t;ililirliii]ciit <ii' t\ priiiiii facie lialiili'

nil till' ina^U-r's pari arc llic <aiiic wlicilicr ilic aciiun is liriiuj;lil I'.v i!.

iiiiiicii- liiiii-cit' <ii- iiv ilic iiiiiiiii-V I'alJK'r.''

248. No duty to instruct minors as to risks which they presumably

comprehend.— 'I'Im- rule acin;illv appli*'!! Kv ilic cmiris is mcrclv tin-;

'I'lic iiia-i<'r is lialilc tm' I'ailiii'c in iii-iriicl a iiiiiK'r. " mile-- Imtli i!,.

ilaii;;! r ami llic means of avoiijini; it ari' appaniit ainl within !!c

ciiiii|pr( iicii-iciii (it llic -cr\aiil. '

OiJiiiai ilv it i.s within the finiciion nf iIm' jurv In sav wlictlici- a

iiiiimr -crvaiit c'liiiiircli'ii'lcii a wnrk in -^M'-h a -i-n-c as lu aii-ulvc ;!;!

(•iii|>l"\(r i'l-ipiii the i.hli^alioii tn in-lrucl him. It is milv when Mi-'

]irn|i<-i- inlei-eiicc trniii the tesiiiiMiiiv is so clear as t^i Ix' li-cc tr.iu

(JhuIpI liial. it. Iicciiirie- a iiiatti r of law for llie conri." Itiit iiii(|ne-ti.';i

alilv ilic situalioiis in which iln iiifcr<'nc<' of a iircach of that olill:.;

(Ix.'iSl ^ Mii<i|. n. ly. ('a-". :in. tlic tioM of tlic (ii.lir uillicmt appnln )' i n

l.(ir<l Cliiiiiii'lliir. riliTiiii;.' tn tlip of (!iiii};ii-. i)« in^' to lii- liiiviiiu' n-li"! -

.S-iilcli rn-c of O'llitiiir V. Hiiiii i1s.-)|| he Wii- jn-tilli'il ill .loiii^'. on tlic pi!,-

Hi Sc. Si'—. Cj^. Jil Si'iii-, liij.'i. ulicii' iiiiiit of lii- -iipiTinr.

ii yoiiii'.' L;iil \\:i- irijiinil wliil.' ;it'i'iiipl- ' .\ i-imipliiiiit in iin iiction liy tl;r mi

inj.'. ill oU'ilirnci- In an oiiIit of tlic ilc- noi's fallicr niii-t -liovv oi f 'lii-

fi'Milaiit'- foil iiiiiii. to ri'iiiovi' -oiiir uii-ti' tliiiiL'-: ll) 'I'liat tlic diilil «a- i"

clay fioni the nioviiiir rollcis in a clay- yoiinv' I" !«' pi'l I" the -crvicc he \'. i-

iiiiil. -aiil: "It was liarilly po— ilitc to rcipiiicil to pcifonn : or f2) that mlii.r

apply llic principle of the "scivanl liav- lii> nor the plainlilV iiaii notice oi kii"'.

in;; I'linlertakcn tlii> -crvicc with a kninvl- ciIl'c of the aiiLniicnIcil ilaii;;e|- caii-ii 'y

ciQc of the ri-ks iiK'iilcnt to it. Slii> the iiia-ter'- iie;.'lccl ; or (ill that !

Wir?< iiii incxpcriciiccil L'irl eniployeil in a master, knowiiiy; the avre and inc\|i.ri

haxanloii- iiiaiiiifactorv. plaecil ih ' ' eiice of the ehihi. neylceteil to L'i\e 1
iri

the control, anil, it iiiav I hleil. ttic the iiece—ary warning' anil iii-t i inl e.ii.

protection of .'III over-ccr. who wa- ap- «;i(:i7 /{/'"•/, r„<il <;,. v. Ynunii i I^^m

pointcil l.v the .lefeiiilant ami intni-tcil 117 Iml. .VJd. -Jii N. K. -I2:i. Coiei in

with this'ihitv. .Xinl it niiiiht well !« the statcnieiit of tlic iiia-icr's ..lli-i-

ioii-iilereil that. l>v cniploviiiL' such n tions. in Mi^yuini. K. .(• 7'. U. <' v

helpic— anil i^'iion'int chil.l'. liie nia-tcr /;r"-i.v (IS'.lT) Hi Tcn. ( iv. .\pp. i.-. il

eoii'liaclcil to kc<>p her out of liaiin'-' S. W. Sll.

wav ill a-i"liiii" tn her aiiv work to he ' fillsUimiU. C. ,( !<l. I,. It. r,., v t

pcrfornic.l." ( oiiiparc al-o the follow- ni,., ilssiii 111.", Iml. Hi.-), ."i \. I. "^^

inu Scotch ca-c- foiimlcil on the inerea-c I'm a -iiiiilai loriii of csccptlM -' '^

of'ol.li'Mtioii- which tlie iiiiiioiitv of a incnt. -cc '',,///. v. /'/.li/i/i.v il-'.i, Jl

-crvaiit'cMlails upon the iiia-tcr. ' <lrui- \Ii-c. mi:!. 17 \. V. Siipp. 11(1.-)

,»;//.s- V. »,•..»/.„•/, Co. I
iHiiii -jii S'. Si— .

- ir„/,s/.-; v. hi, .in' si, .1,1 a- '' ''^

Cas -Jil Scries, -l-_'.-,: \rMilhi„ v. MUil i W'-".! !"l Wis. Ks. (ill \. W .
S,. II.'

1,1,1 j:! S'. Sc— . ('as. -Jil Seric-. HiSi; liinliii^' of liie jury is of coiir-e i ...
,

I'l

TiiiUy Kinilli llS7:|i 11 Macpli. SHS: -ive. whenever there is a coiillict .'1 >i^

lt,iihii V. I),n„-,iii (ISiil) S.i Sc. Sc--. ilcii... :is to uhcthera uiiuor ha- r."i'.

Cas 2il Series, .'i-.'!!. 'I'lie siuiie comlu- piopei iii-trin lions, or has. Iiy .\ 'i:

-ion iiiav I"' ilrawii from the remark eiicc or in any other way. acipiii.
.

i

luaile ,<',;tv„'l,,. in f',i"", /' '' ''" v. kiiou lcil;.'c of the ilan^'er imiilciit i
'

"

/„// (IS7:ii 17 Wall. .).>:!. -i I 1.. I'll. 7:!!". .ippli.inccs he is hamlliii.-'. I,i,„i\. !,'^

that tlic plaintiir In-in- a mere yoiiUi, <;,,„,i, i|S!t:!i l.V, l>a. :ii;>*. •-'.. \'l '• '

without lApcrieiiee. anil not familiar A- to the provinces of court .111 :
di

with niachinerv, conl.l not I Npi'itcl in ic-anl to the ilc'crmiuat 1011^ cI "-

to know llic pel il of liie lieu iM.ikul.l.li ti.-)iis of i'ori-!nirli\c km..v!..i;;. -,

he was oiileicil to ilo. ami mi-ht he sup- {,'eiierally, § 3i)0, post.

posed to hn\e i-ntereil upon the exeou-
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tlOn Wnlllil 1k' (li'i-iiicil III iu;iriMiil:iM.- in tin- (m.-c .,f a mi
iii-li l''-> iiiiiiirruii- ihaii i!i..-c ill wliji'li ii -iiiiihir jut

iirt' Lu

Ik- rci;:iri!ri| IS i!ii|.ri.|i|.i- il iv( ,,v<Tv wii- -...n:j!ii ^.,|,
1

it till- MTVilllt ^ 11 ii'N|ii'ruii,.| i:

563

iinr s<.|-\an(

(•ri-ij.-c U(,ii|il

V ll|M>n tile :;nii||i(|

|llVr|M' .Mcllt. ,.( ||,i, ,.,||; iruciiicir
(4 111.- iii.iMrrs n-|M,n-il,ilitv virinallv ,lr|».||,ls. in tl,,- laM analvsis.
iip..n a .-oiiriV u|,ii,i,,ii a- i,, jii-iiii;il,ilit,v ,,|' ail.,win- t|„. jm-V u,
'l'-'<-nniiM- 1,,.

,

III, -linn .,|' il„. -I'vant.V .•oii-rni,.tiv,- i<n.'.\vl.-,l;;r ,,t' tln-
dv.-ii n.-,. A- nii,:;lit !„- ..s|m.,-i, .]. i]„. ,.,.-iil, ,.f .-..tVi-rinn- ,1,,- ...xi.t-

•li.T ui- n..n.-xi.-i. ,„,• ,.|' III,. ,l„,,v ,,( iiiMi-iirii,,,, U, liiis «-.Nln-in<-]v
iii'l>iilnii- .<laM,iai-.i iia.- Imi-ii iI,.. ivi„!iii,,ii ,,f ,ini a f.-.v anla-Mi
juii-nK'ii!.- in r.>|H.,-t lu ^^M|ltiallv similar ta<-l.-. Sci

;;
.J'.i'.i. nofc 1. post.

In snna- ni-rs tli,. ,|..,.ti-ino s,.,.|,is to |„. allirmr,] that wli.-m-vor tli.-

work av-ipi,-r| to a vonn- HTvani. is in its tialiin- lia/anjons an al,-,.-

Inir ,liny iii,m<-.liat,lv ari-.-s to ^iv,. hi,,, hi.-!i in-tni,-iions a> will
'"•''''' '"'" '" " 'i"''''i<''i-i llio |"-ril> \vhi,-|i it, involws.-' -l-h,. clitr,.,--

inisiii-

'<•, jiciK-raiiy,

tlltKitilii;- test thus "-^'~''''l '- inanilc-liy it n-i-n-nt wit], ih,. ^,.,1-

oral |n-in<-ipl(- stated in S S.',-. s,</„v, wiii.-ji imlh-at.-s tl,at, fro,,, a
l.-m<"il stamlpoint,. tla- conii^n-at iv.- salVtv or iinii>iiallv iiazanjoii-
"•"""'' "' '•"' ""i'^- '^ •' "li-Nv immai.-rial ,.|..iiioi,t. ami that, in .-as,.-

«lH-r,- a hn-a.-li .,f tl,.- -liiiv to in^inu-t i> i-,.li,.,i n,,on as tl..- o-,-oi,mi of
«;'"">i. tl,.- .mly .-M-ntial .|ii,-tio„ is wh.-tla-r ii„- in im-.-d p.-ivoi, a|>|n-.-
'i-it"l. "!• ->H-ht to liMV.- appr, ,-iat.-,l. tl,.- risk to \vi,i,.|, i,i, i„j„,.v „,,^
"•"•'•'I'l''- 'lli.'it |>ni„-if,h- involves tl,o,-o,-,,||ary that, with i-rs|H-,.t f.
n-lc- v,hi<-l, a y,,iin:. and im-xiK-ricn 1 ..mpiov,-,- is .•oii,,.,-t<-iif to
'^V\n-<n:iu: h,- -tami- upo,, t.|,.- .-am,- f.M.iin- a- an .xp.-ri,-n,-,-,| adult.'

-,'-'"':": ;• ''"'" ''''^'" •">• "*' •' i- '""" v, \,ri.i.„„ •/
.? ,.- ,. ,,. ,.

iiM'.l in ./,„„v V. ri.,n„-, l/,„ r„ V y |..s

on. .v| |,. ,,, ,
,
.^

^ISSC, r,(i \\i-. 2li.sl. .-,7 .\,„ l;,,,, .J,;,,

- •

•> -v. w. 2117. § J,:. ,„,,
'C.niU.tnl V. y.r.oH.v, A )/i7/v I IS'lili

1-">1 Mm--. S.V 2;t .\-. I-:. T.il ; c.ff V \„r-
'"'/. ,1 If. /.'. r„.

I Isssi ;!ii |.-,.,| ...i.i.

/' '.'"// V. \,i, y,„i, r. .( //. /,'.
/,•",-,>'

iis:!ii 7i; \. ^. u.-,; f,„„„ v o.,-
(ivi:), I til N. V. 4.-,ii. :!,-, \ y ,;,s,

III. .\!i|,. Trf.fl

"So iliiiy r,-t- ii|i,,M ;i 11,,1-tir I.) ni.ti-
l.v <'>,-M a iMii,..r .,|' II lin.iiv li-K-
i'"l 'l:iiiu,-|-- ,,t hi- ii|,iti',ii. «rii,li th.-
I.iti,'!- :|,.|li:,||y !<,„,„- ,111, 1 ,,|,|,,,...ial.-.
<,r vlii,-li .11,' -,i ,,|„.|| .,11.1 ;i|,|,Mr,'iit tliaf
..M,. „| 1,1, ,i^r,. :,,„! ,.:i|,a,-ity u,,iil.I. iiri-

.'.I Ilk.- ,-ir,-iiiii-tnji,-,-, liy the ex,'!,!-,.

.I' .'iniihiry ,Mi,., l<ri,,vv iiii.l :i|,|ii.-.iMl,'.

"Il; Wh'h V. ll;/^,„„„„ l.itln.,,,.,,,),,,
''.. llS..IL'| I.I I \ V ,i:j| ;(„ ^; ,.. _,.,,;.

" '/" V. S„iill,rill<- Mfq. r„.
( ISIll .

_v. \',itli Shir \V,„.I, „ ]lill <;,.
is!i|i .-,7 Minn. :,1, ,-,s \. \\ s:|_>.

'' ''!" ' n li'-M. iin.li'i- tin- .\I;ri',ai„i,
i-ni|,l<,y,.i,' lial.ilily a. t i -.-, \',,|ii„i,. ,,

'II--. _.js. _| .\. |... .{,(). t:ili„,i y .v-i> ...,,1 I,,. 1.;,. ,.,,.,.|.... _ , r

i.'^U.r . .'
'~- :''-,.'-.^-

I'-
;'^"'^""": "V'l^ ^vl,i,.|, |„. wa. al,l.. a.Ml

iVt^.: i-i 'n'-'nV'v
y::'•^,,"•"^^ ^'''^ l""f'-"y W..II l„nv to,i„. an,l witt

u. il
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TIio qiio>ticin \\li( tlur a iniiiur is clini'nciililc witli t.liiit ((iiii| .,

(•<iiii|)n'licii.-iiiii ul' his cm ii'ipiuiiciil wliidi is siitliricnl, to n-!ic\-i !;.

iiijistcr (if tiic ilntv <>[' cxiihiiiiiim !> Iiiiii liic |>ci'ii of ilic wmk i . ;

I'livioii^lv he r(sol\(ii by coiisidcriiii;- ( 1 ) liii' |ii i-iiiii;ilil<' oNlciit ni
i i-

iiitclliLicncc iind cipMcily, ji- int'craMc >iin|ilv from lii- ;i:.:i ; ( Ji iir

actual oxtcut, oiisci-xcd or oii-cr\alilc, of iiis in.jiviilual iiiicllii;' i
...

and (aj)acit_v, rxcdilinu' or faliiiiir sliort of llic avcraiic; ( ;! ) tiic<\ .m

of his opportiinil.ic.-. for asccilaiiiiiij^ l>y oxjxrifiicr tlic nature nt' '!

hazard inctirrcil h\ hirii in cnt^-rin;,' ami contiiiuiiii; in llir en '

\

mont. Of these three faciors in the prolilem, the tirst and the iliii.!

are nineli the nio.-t im|iortanl. IJiit, the second has. t,hom;h nnv !;,.

litiMi taken into account., in connection wiiji the others, as cori- i,r

ratinjr the conclusion that the master should or should not, lia\e '.n

structed an infant. l'os~ilily it inav Iw .-aid ihat a court will l.i' •.:,•:<

disposed to lay si I'ess upon this fact/)r when the evid<'nce lenl- •

show the possession of a measure of inlelliiieiice less than the a\i r.'-v

and the infen iice will thcref > he rather in the plaintitfs favor. ii.,i!i

: of ]ir<j\idicinir him hy inakiiii; tij

'ud for ascriliiui;- to him a kiiowh ^iu

when it would have the (

sni)ei'iorit.v of his faculties

disahlinir him from maiiit

Fnd<'r appro|ii'iate circ

an action.""

-. ]ii'esuin]>tions as to the in'clli

i^cncx> of a minor mav he allowed to run hai-k\\ ai-ds."

may T;,)t rpcovpr for injiiiifs oiiiiioil in mlcNd tint tlio c;\<r did nnt call for r v

its iH'rfoniinnfp on tlic ^.toiiiuI tliat lii' nice coii-iili ration of wliat mi';' ' '

leofivod no in-triK'tion from lii- I'm- sIkiam in Ma' cao' of a yoiin;; ililli, •>;

jiIoyiT. W'Drt'iiiiiiliiii V. Cdfinlh (IS'.lll) nii:liT ctliiT clrciiin-taiicc-i. It n -

124 .Ala. i;.-,(!. 2(1 So. .i:tl. ciion-li lo -.ay tliat nnilcr \\u- .i. :
Tliat it is immaterial, for (lip ]iin- l.iinc- of Ilii' ca-i'. in view of tl;r :

'

posos of tlii'* rule, from wliat ^onicc tlic Iil1"s ai:-. ami of liis Ion;; i\ii'iiiM' -

sorvanl's knowliMJL'c is dcrivcl. so> tli- as n v.itni'-s in tlic |iri'~rnc(' of llir ipv
cases cited in § 2:1S. infrn. Mime of tlie (|iie>lio!is were of no mateii.il -;_•

wliieli. ,is there noted, relate to miiior-i. nilieance. In tlie ca-e cited. Ilie l,i '-
:'

'See Cdiinois V. drilliii (1S(I2I l."i.') wliieli are driven in 5 21!). noti' 11. •-.

Mass. .-):-), .W X. E. 21S. § 247. note 2. the liirht (o niaint.iiii 11 Ih.M i-

infm. In Liisliitr v. Amcrinm /.iih,- held to he for the |inv. a- then' ^' .: - .'i

iiilr Co. (ir-f!il) 1")4 Mass. .?S2, 2S N'. K. deia e lending; to -lio\'v that the I •,
i :

2!H. two witnes'^es wiTe a-ked wherher le-s I lian the avera^je intellii.'en' r •
: |.!

the plaintilV—a hoy ei:,'litei'n year- and -ons of hi~ a'_'e,

ci;.'ht months old—was alnive or Ix low "A Imy who is dull nt llflir'i <

the averap' Intel lii;eni-e of a hoy of his prol.alily dull at fonrteen. It: i

ajrc The c|nostions were held to havo where an action for personal injiip-i
t«'en properly cxelnded, Thi' court eeiveil liy n Imiv fourteen yiar- '! i-

said tliev did not y;o to the extent hroiie'it upon the thi'ory that he »- i:

of showinir that he wa-^ manifestly in- to work in a dan^reioiis place \\iv: '

capahle of nnder-t.iiidin;.' the ri-k '.villi- prn|ier instnietion. I'videnre tli;it t'

out in~tnietion. -« that the defendant plaiiitilf. who was a forei'.'ner :ii

knew, or from lii-i apii'aranee iiii;;!il to was examined tliron;.'h an interii''-:

h.ve known, that eanlimi- and ir-tnie- hail no memory, was not a l>ri'_''ii
'" '

tioli- Weri' neee-~ai\. r,, '.,./, \. I/< y
- .Old lild In he lidd ollee or t '\ i' e I ir.

cli,nils' Wcifiliii Co. (ISilOi l.'il Ma--, he iiii'ler .tool, and that, if he w 1- -;>^

\5'i. 6 L. R. A. 733, 23 N. K. 82ll. it a ijiiesti'jn lie would answer "tuia. iLii,'
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249. Instruction of minors, considered with reference to their age
:nereiy.— In I'fnii~\ lv:ii;i;i il,,. po-iii, ii lias l,ci.ii (;il<cii tlmt tlic :i:;o

Im'Ii all ilitaiit. -Iiall 1m' ]Mi--iiiiiiil t'l 1

litiiiu ilanuiT is \\,v tin- cuiii't. not fur tl

ia\<' l.hi' caiiacity fur iippn

T Kit. a;:(' lias In-ch

;.Ni.l. ii|M,n the aiiaNiiv i,( llic familiar <|ori rinc of (•riiiiiiiai law, at

iMiirK.'ii v<'ais. Fii tiii- «ii\,: ilicivfciv. il is alwavs a qiicMion for

!ir jury wlioii a iiiii.Mi- nn.JiT that ai;«- ~li.>ii|,l jiavo Im-ch iiistnu-tiMJ.-

Thc ciiiploycr !., h,\,\ ii,,t lu 1,,. lial.lc if ijic y.niii:;' |uT-..ti had r.Niiori-

( iico from wlilcli knowledge „( ili,> daiiirvr iiii-ht ivasr,iiaMv ho pro-

-uiiicd.'' Xor is the fact t.liat an nii|iloycc was vouno., j,,,,! that a
l"'"ihlr injury iiii^iit ari-c fr..iii iin.\pr.'i,.,l .Musi-i. without m -li-

-ciici- c.-.tahlishcl. (locMicd to !„ a siiliicionf, ground for liohjin:.- the
iiia^rr n.-ponrsihlc for the injury rcccivod.-* An infant, nioro than
ioiiritrn yrarsojd is iirc-niiicd lo l.av<' siifliciont. capafity U< !« scn-ihlo
of ilan-or and to jiavc the p .w !• to av,.id it; an.l this pivsinn]Mion
will stand unfii ovc-rihrown ],y ,-lc-ar pro.,f of the ubst'iico of tiudi
di-i-niion lis is iisnal with infanl.- of tliat ai:o.'

Kill the theory that, at thi' a^c ... fourteen years, tho stniro readied
;!i tiie .h-velopnient of the ehild's fjieiiltics is so detinit,c that, the
I'ln-deii i.f provini:' his iionappreeiat h.n of the risks ,,f ih,. ^M-viee is

-hift.d. is e.mlradieted hy the wei-ht (,f authority, and does not s<'eni
to re~t upon any adeipiale lo-jcaj lia-is."

<'Uo." i< n,lMii--il,l|., altl,.,,,,,), 11,0 „it. t.,t with rxpn^.,l;,,M,i,r'. Tlio positionm-p only knew l,i,„ .HI,,- Hi.. i„.,.i,l..Mt. t..,l<,.„ „„. tlii.t. in Hi.. al.s..„oe „f anv-
•'.':';',"'' '

L"','.; ".''';;'"" "''"" '"''"''' "''"- '" ^'"'" "" '""tiMrv. tii,. i>ov .nn;t

,J .-\, •'//'"';'"." '""'." '• '^o- MiH!,.i-i:iii.li„Lr iHiml uitli U,v, „f tliat
'' •

'

.^i'
'"; •'•; '- \" ';'.'i'- ^'•'- ^'-'••. -'"'I 'ii.it ti,i~ M,,iii„|.ii,;„ i„voiv,.,i

-, .i" ,': ,:L
' " " '"^ ''^'- ^""1"'^" 'i"''i-'rn..tmn,.„nl,llnn,. U;.n

-... .il .\ii. lui „n,,,i iijiii „|,i,.|, ^^.,,1,1^1 ,^,^^^, i,|,|,,ui,.,|

•vs.',.'\n-
.•-:";"'"" "^"•" '"' '•• l^".-"'- ".•••-'H,. .,f kn„wl..,l^.. tin,,, tln,t

f 1 "r ;"'''"" '"^" """ '"''' "'"' ''•'' '" "^' .•ln.rL'..al.l,.. In
to ... f„r 111,. |,iiy. (lio .nnlin... l„.in- /;,„/,/,,, v. li'illn r<rrh„ .(• Il„l,l„r Ml,,
.nnlli.tiin: as to «li,.lli,.r tli.. ,l,il,| |n.,l f 'o. (IsilSi 1 1 :) V Y .-.411 "1 X !• 717
l"...ii iii~lMi,.to.l. or 1,:„| ;;aim.,l, l,y ,.x-. it w;i« l,,.!,! tlnit a ..jiiM of tw..iv,." ulio'
r.ii.iiro or otluTwis... kiiowl...!-,. of th.> ,ift,.| l„.l|,i„i,' 10 op,.i,it.. a iini,.|iino for

."f; -, , ,
'"il.v till- li'.v-'. slj„|„.,l wliil,. atl..Mipt-

P, .MrV7'o'"?,'^'.
«'™- '.'«"-^' l-'-l i"?.' 1" I">t a ...vlin.l.r in pla. ... aii.l in

I.I. -n,. .1) Atl. .!,4 (niarliinc. .-.tart...! ll,io«i...r out Ms lian.l t.i *iv,. liinw..lf
li'.m snim; um.xplain...! .•aii.o uliil,. Ki ..ii,:l,| it into ,.„ni^„.t „itl, a ...,-u li,..l,
•l.iM of tliirt....,, was .Irani,- it!. ,,w,M n..t iv, ov,i- on ll„. „,,n.n.l tliat lie

iu-.i''c/;.
'''""." '""'" ''• '"• ''^"' "''•i^i'l "" iii-lin,lio,i as to tin.

.l^yii Ss Pa. ;i,,, .•)•_• Am. IVp. -tl.'!. .Jan-...-. In Whit.- v. ll,7^,„„„„ l.ilh,.

,c c
>,'''.'/., ,^'- •"''"''"""• "'""'" '' ''"'"'"' '"• "^''-' i.'i N'- ^ li.'il. til

I'^-S) 14(, Mass. IS-. 1.-, X. K. .-,7.1

:

N. K. -Hi. it wa, a~siMn,..l (liat a l,ov of
-,..on,l ap,..N.I (ISmi, \:A Mas.., ,-, ,. ,..(,,,,.„ ,h:.!..,-t,:„l ihr .hn^rr of >..t-

.. 1- A. ,.U, n X. Iv S2H. v.-....v,.n ua. tin- lii- I, an.l .aii-liI in co.rs. F„ /,„,/.
...iinil toi- an injury r.v..ivo.l liy a l.,iv ,/ /,; v. riil.l.ii, ,1 (IsSdi X", \I nn "-,1",

..I tAflva ^vllo^e person caim. into con- JS X. \V. .".ii.-,, it uas InM that a boy of
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Tliat i):irt (if tlic I'( iin>\lv;iiii:i ^luctriiic wliidi n'liitcs 1o tlic f-n-

stniclivc kiiiiwlt il^i- III' iiiiiioi- -civMiiis over t'liui'tccn vcars of aire is

idciiliciil uilli that u\' a!! lln- nilur rMHirl-!: that is tu *av, t)icr<' is im

pr*-^!!!!!!)!!!!!! of 'aw ihal a iniiim- inofi- lliaii fuiiilciii years of a,y<> « Im

ai>plics for a position iii\ol\ ini; (laii^cruus >cr\icu is awaro of iJic

<lani;fr and mcds no in-l I'tictioti.'

As rciiarii- ilic carlii-i- poriicm of ilic p<Tio(l l)ct\\c<'n ilic foil rf<N nth

anil the t\\ciily-lii>i years, tijerc is no di-pnsition on tiie part of tiic

courts to formnJale any deiinitc rule (d' law ii|)iiii liie iia-is inerelv nf

tlie servant's iii;i-.'~ lint, tjiere is swuie antiiorily fur llie jiropo^ili'.n

tiial. in respect to liis presiinieij <'oinpreliension of ii<l..s. a person w'hn

is very near liis majority slionid \m- placed upon the same fnotiii:; :i3

an ailnlt." Se<', however. S -"''I. /'"''/.

The ahove Mininiary indicate that, wjiatover view is takeis of the

oMiiralinii of a inast^T to instruct an infant, that duty is not an .il>i>-

lute one as regards the entire period <d" minority.'" l'a-<ai;( - iikc

thos<' (pioted in the note lielow wonld. if taken literally, pdinl to ;i

(litfei-ent comdnsioii. Unt they arc to Ik- constrticd with referiiic.> tn

tho fads under discussion."

tliiiticn iinist liiivc iiiKlcrslnoil tlio dm- itcp. nr t:ikcii iioliiT (.f (lie [iinli.iKiliiv

•;cr Ml' iillowiii!.' iiii.v |i.ir( of liis iicimim tli.il lie w.i-; -n iiirxpcricii'i'il a- !> i.ii

til i'\ti'iiil iiiil-iilf till' liiiliiij: iif ail r\o iIit it I'vniirr to irivr liiiii waiiiinj '

\atiir. 'I'liat a liiiiil nf twrlvi- ulm vnl- l/'oi v. Smilli (is:i.'!) ;i-J (!a. tl."!. Is S,

iirilaiily l'iu's ahiiiit a fartmy ami rxiins- i:. :!(ii).

!« Iiiiii-rif to liaiiiriroMs iiMi-liiiiriy i-aie 'In Imliana it lias Ihi'ii IwIiI tliMt ii

Milt ncovir for iiijiiiics lliiis rcci'ivi'il. if -.oivaiit of the ai.'i' of twitily viMi- ;nil

]\i' li.K ^nUiiii'iit kiiowlril;.'i' of Itic ma- fiiiii- niiviittis ii not -o yoiiiitr as tn I*

I liiiii'iv to Ik- alilc to a|i[irriiatc its (liar- uitliiii tlir nilr tliat n'liiior" iiei-1 1.'

artiT. was lai.l down in llii' <Oiaif.'i- tn wainiil of tlir ilainirr of tlir ^nviir iiNi

till' jitn- in I'lfiiis V. ,1)11.111(1,/ /,.,ii ,f wliii-li llii.\ aii' lakm and iPioiurl, in-

•/i/,. To. I IS'.Ml) 4-2 l-'i'd. ."il!".. \i\lliirl.- striictrd lis to t!ii> '•- ii..|iiiivd -1

ii II V. Ili,iii:ilf,iinl.ii iisitiii |:i:! 111. :{.-|!i. iIumh. Ii/k. k.k.s • <;,i.i.n
S L. R. A. 4!I0. 2* N. i;, 121. tlip loiiit r„. i isaji |;!2 hi,. i . A. iv,,

iiM's ,«onii' ratiii'i' -wn'iiiiii.' laii-jiia;.'!' .'!l N', \'.. ."iT.'!.

alioiit till- inaliility of a diilil of fui'lvr "An in-t niilion wliiili. in rlfi'it. \e-

yi'ars to (nni|iridii'iid tlii' ilaiij;i'i'< i-iiMtrd .|niii.^ llic nia-lrr to caution a niiii.'i .\^

liy ii'vohin;,' wlii'cls. Udts. and (Milli'y^. to all dan^Tis iiasonaldv to In' aiiii
Milt till' cIliTt of wliat wa-< ^aid iv to lie patcd. is incorriTt. i'tnn s v. I'li-il ,-s

I'stiniatid with due rcfriiMirc to tlic fait ilssi'i :)!i Aik. 17. 4.'! Am. I!i'|i. 2i'i|.

tliat till' i|ni'>tion to lii' diti'iniinrd was ""In tlii' liwi' of yoiini; |iiT-ons. ii l<

incroly tlic jii-tillal>ility of a vi'idiit llir duty of tlii' I'lni'loviT to l,iUi' ri'ii."

a'^ainst tin' niastlT. nf ftu-tl- Mim itwt iil.ilio- .m,! I,, ii_ ii.

incroly tlic jii-

a;.'ainst tlic nia~tcr.

Mi'iiilti if If. /'. /,', r,
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250. Instruction of minors, considered with reference to their ex-

perience.— A- iiiiiioiity is in it-.'lt' iin iiMl-pcij,!,!!! .Icmiiit wiiicli

U-wU to iii'^;ili\i- ihc i-\i>t(iM'i- 111' -li'iiiMi\r kiiMW |,-,|m,., it i.- el. mi-

ilial iiii acliori in wliicii ii niiiicii' sick- t,ii rcri.\i.|- (hmiii-,., ,,n ilic

-i-oiiTi(i lii::t lie \va^ imi iii-i fiiri( d i- not imm-c— :nil\ li.ii-rc.! liv in'ii..!'

;'.i.i- he Wii- (•\|i<Ti( iiccil ill ijic wc.rl; in wjiidi Ik ua- rn-Mu.Ml.i 'I'lic

.viN-iitia! sij;;iiticai t' l.lial lact i- >iin|il\ tl,i-: A iiiiiiMi- will

.-oini'tiiiics lie ilcclarcil ciiar-valiii- ui'!i kimwli .luc .>n tli.' -imuii.! ot'

fii- liaviiii; had a cini-idci-aMr aiii^aiiii nf cNiHM-ii'iii-i'. aliliMUMh ih,.

rinMiiii-taiic(- iiiav have Inch -iidi iliai. it' liic -ainc sci'\;ini had liad

a -hiirtiT (•\|)(Ticiicc, <ir i at all. thi-rouri cuild 11..1 ha\r drawn
ili.if inl'<T( lice, as a iiiatlcr ..1' law. .\ ".„,,! nianv drci^i.in- which iiiav

jiiiiiaii- he rc.yanlcd as <'X<Mii|)lit\iin; ihi- -iiiiatioii arc riiid in ;; :',W.

I«'sl. Ihii it is schjoiii |.(is-ilil,. I,, gather with i'.\ac-i iindi', IVcip iln

l,iii-nai;v n.-cd in tiic (.|iiniiins. wlicihrr the sri-v,|,,t's cxiMTicnci' was
.
i<-wri| as a s|iccilic dillrniitiaiiii!:- chiiii'iit. wiiicli ti-ndrd to i-clmt tlic

I'liisiiin indicated Lv hi> niinni-iiv. m- ;!,, .-i cr.ri-cli.ir.-iiivc ciriMiiii-

^uincc whicii fui'iii-hcd an addiiinnal rcas,,|i tnr liddiin; thai he (nmht
tn have (.>iii|ii'clici,dcd tin pi-k in (|iic-ticin.

'I estiiiKHiv to t.lic cll'ect that a minor w'as iiie\|wi-ieiiced int i-odm-cs

a .-ccdiid olcniciit whicli. like thr fact of minority ilM^lt'. |M.int- to the

i'uiiclnsioii that hi- iii'iiorancc .d' \\n- rid< was cxcii-ahl.'. 'I'lieoreti-

rally, thendnrc, such testimony should ,,fi, n mm t,he s.-alc in the
plainturs fav<ir. lint its [nvci-e wcii;ht in the c.-iscs into which it

v.'wy ix siij, ]„,.,.,] to enter as a del,emiiMativ<' factor (-e<- ;; .'Ij^y, /.'->/)

- as diilienlt to csiiniaie as that (d' evidence showin;;- that a minor
v,;)~ c\|wri('n,-ed.

251. Position of minor servants after being properly instructed.

—

lli( dnty (d' in-t i-nctini;- minor- hein- juvdicaied fr,,m ilie fact that,
nithoni, snch iiisi ruction, they would I \|iomm1 to avMi,hihle daniivrs

I'ti l';i. r,(in. in .\ti. .It.-,. :!it!. in /•v/,,,- r,,.,,,./- / isn't i.-n 1,1,1 :!c,:! -,o \ f
y.

/(././/.-.I,,- <f //. rv,,,„/ r„. (ISii.'ii i.-,:i -I'M r.t„l,>i- ^. li, ,„/./,, i|s:mii 1 rml'
I'l. :l.n. L'li Atl. IS. till. f..lli)uiiif; in- App. Iss. -27 \. !:. .-.iij. .-,(it. Sec iiUo
-tiiKlion^ nf tl„. tiiiil iii.l-r w,.iv af- tlii^ cIimil',. in ili,. juiv in i:,;tii.i v.
'niir.l: -'riicic is MtiolliiT .Inly wliicli _\i;,,i,a,i Inm .( Tiihr'r,,. (ISllO) 4"
I'll' .iiipl.nrr nwc's to ;i tliilil or inf.iiil. l-"c.|. r.l'.i.

•!im1 tliMt i, to iiifoini liini of Mic ,l;in- ' A .li.ii-r is (iioiii.ou- wliicli won!,

I

L'-is iomi,.,(,.,l wiili tlic >i.ivi,',., in i,li,'vc n ni;i-tiT of liMl.ilitv for injnrv
Aliirli 1.0 IS ,.niploy,.,l." II !,;i^ Ml-,, Uvn 1,, lii, iippi.nl i.c l.v ica-o'n of hi,l,l,.ii
l:ii,l il.uvi' tliiit 'till' law inipo-,w np(Mi ,lan^','i -. on the -,ili' irronml Hint the ap-
•hiiiiM-fir. wlicn lie takes an infant into pi,.nli,'i' lia< Ihtii in 111,. hop ]<mg
11- -^irvi.-i'. tlic (Inty of rsplainin;; l,> .-nonL'!! 1o niak,' liini a.i|iiainti-,l u illi I lie
liiMi fnlly til,' lia/nr,l and ,lanf.'ris ,-on- ,lani;ri< roniplaini',1 of. even if he !ias
ii,'.ti.,| with the iHi-iiii'ss. am! nf in n--. .r iii-i rr,. i., I hi..-, ,i- 1.. -.>i,!, ,!,•-,.,<.
-IriKtinjr liiin liow In avni,l tlicin." I;<i..,ily. W'lllinnis (ISII-J) .">! Mo "\pn
^|.w Albany I-onj,- rf Hidliug Mill v. 1,{.
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of wlnVIi tli< V iii'c prc-uniiiKI;. ian.>r;ii,f. it C.llou. tliaf,. iil'icr tlu-v li;n..

L«cn pn.ji.Tk iii.-inicic.i. il.cir minurilv will hmkiIIv .mji..- to U' ,,

iiial.ri:ii fiK'tnr in ,^| ii„:,i
: n;, t,l„. r\\,-ni ,.f |1„. (.|,i|,i,,v(r's iijil.ilifs.

In otjicr wniNJs, tlic .Iclfii-c-j (,t ;i,siiiii|.iioi, of ri-ii- jiiiil ,.,.i,iiil,m,,i'\

m-li-..nco will tlu-n In- nvi.ilal.Ic i.^aiiiM tli,.„i. if, m,,!,.,- tlie sin,'.

ciivmii-laii.-cs, ili(.M> .l.|,.ii>,..s \v.)ul,l ;..,:-,. U.,.„ jnailaliK. a-ain •

jHluit..* Cuinpan. SS L'lM, >U2, lilH, infra. Tliat tl.e l.usi„..ss mid.r
Iiavc Inrn caiTi<<l uii in a less danuvrous niaiinn- is a ciivnin<iaii. .

uiiicli is quite ininiatcrial, wIk.tc t.Lo scivanl has Ixvn sutlicicntiv in
f-t,rncto(J.*

Tliis riilp, liouTvor, is sulijoct. tn ono important limitation wl,i,|,
has Imm'11 tlins fonnulatcd :

" If a porson is so vuun- that, even afi, ,

lull instructions, he wliollv fails to un.lorstan'd tlicm, and d.K> iiui

JipIMVciato tho dangers arisin-r from a want of car.', then hv is t^,.,

vonni,' for such omploymont, and tiio omplov<.r i)Ut.s or kr.ps liim .ii

sw.-h work at his own risk.''^ Tiiis i.rin.-iplo will onurt- tx) the advaii

'In flm followinpr easos tho d.>f,.nsP of worki.,- tl„. m:„h\,H: tl„. fmt that 1,.. ,m..-i!n,|, ,o„ of n.ks was allnwi.,1 on tl,r n ,m,>.., „„t alt,.,- II., i„.,al nii:.

u:'n''l;;'''';.V'''"'''''r'r'''''''^
'''"'> "'"* • '""i".-" '^-i^- "r--.

>:,.'.,
'",-*"• ''"'•""." •••"''«-' l'nx.r<l tlH. ri^ks „l,i,.|, an. ,,at..„t an,l in.M.Mt

^4 AV-y uZ'^'l-^ T'-'
''"•'" *" »'" ''"l'i".v"-n.." /;»,./,v,„ V, ,.„„:,

r,'l,;.; V'-o .
'>'<''""" " •'*"" t\nhn .( Il„l,l,.r Ufa. Co. (IHH!)) 11.1

lirr nS'.il) 15.1 Mass. -IS.-,, 27 X. K. fi N'. Y. .".Ill -I \ 1-' 717
,'",;';•":''" ^"''"""'' ''> "!""'•'*' """ "I" -^

'"-' '"' "''i-l' •' '"!"<'>•' notion w,,.
M.tin,itu.s for ol.snvatioM); ./„,„ .s v. l„.|.l to 1h. hanr.l. aft.T i„-t, w.-tiun, ,.„
_/,„r„rr 1/.» ro(l,SS(!) iM \Vi.. 2.i.S, tl,.. ,^M-,n,n,| of ,.„„lril,„t,„ v n.-li-,..,.,. i.

.., .\>n. IJ,.,... 2.)!). 2,S N. W. 2(.7: /»n, v. I'n.hm v. /•/,:/,,« ( 1SS,I )• Uf-M,;.. ..-.s,/W (l.S-M.) l.M I'a 21,1. 1!. .\tl. r,U: 21 N. K. :i7(.. ul,,.,.- a \ln- lift..,, ^,:„:

J!» At! HS,1; /{cr,/mm v. Ihlhn- (1S,S4) ,-.r..lv..,l uliil.. „alkin^' l..| .v,.,„ tl„. ,.,;
;' ..; J • ''''"''•''s ^"- l^'"! I'linii- hi^'s of two iiia.'liiii..^ »l,i.-li j„^t ~',n..

v'w'^L'^'i.
''**"^ 03 Mi.l,. 47,>^. .in ,oo,„ to pa.s. tl,.. ,.o„rt takinu'^l.

.i (al. J.H. 1.3 Pao. 144; Ihir.sl,,- v. l/r- stoo.l |„.,l,.,.|lv u,.Il liou to av,,i,i
:'""";•"

'.'"'""'Jj''"^'"-
('s«2i 11 ^/.-'.r/.v. /,;,/;„„ o,v;„„vri/,7/,v ,isv; I

Alo. App. ,j!»,1. "Tlicp IS no riilo of law 142 Ma-s. r.22. S N. K 4itl
tliat a iniiioi- may not 1h! on,ploy.(l alM.iit ''llirk,„y. Tiuiffr '\\s^i) loiN V
.•i «lanpro,is m.-ioliiiie: an.l tl,p si„,|,l,. 2C, 1 2 X.' F:. 2S(). Otli.r foims i„ wl.i, h
fact tliat a maotiine la <laii^',.|,.m .lo.'s flip sani.' priii.i|,l.. lias iM'fn stat.il n,'
not niako an emi,l..y. . lial.lo for an in- tli.-.: "TIk. fjivinir of pi..i„.r in-t,ii,-
,li,ry rof.,vi.ii by a ,iii„or i>inpl.iy,Ml i,p„n ti.nis fat tlip .•.inMncn.Tni.'nt of tl„. . id-
siK-h nia.-liinp. All tlio law r.Mpiii.-, is pl.iy„i..nt

| will n.>t ,vli..v.. an .inplov.r
that the minor shoiihl be p,.ipi.r:v in- f,(M,i liabilitv to a <lii|.| if th.> w.nk 1.-
stiiirt(Nl as to till- dan^.T to wlii..], hv is .|„iir,| of him fat tlic ti, of th.. i.i-
f\posi.,l: and if he is injnrc.l b.taiiM- bo jniy] was n,.t within tlip scop., of I, is
has not roocivcd sn.h instruction, tlion, .inplovmcnt, and not sncli as 01,. -ht lo
as a pcnoral 11, le. the ompl.iy.'r may be liav l.'cn r.Mp,ircd of a person of lii>
held responsibl... Tint win,., tlic niinor capa.'itv." limits v, Cilrhixlrr ]l,i\
is familiar with the machine, and its ( IS'.i 1

1' (i'.M't. 1. .17 Atl -MM Tl.e 11,1

c>,a::„!."r and r,p,.r,iti„,i ,,u- „h^u,n<. son . mi;,:„v, d m,.v !.,• s.T imiie. in-v-
iiml h.. IS aware of an.l fully appn.i.it.s p.,rie,i<v,l. an.l inii,iatii,e in ii„li:in. t

tlie danger to be appiohended from that no kind of warning' and iiistrudi a
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.r ill. iViilit. >-\i\[ lliiiil:;li llic (laiiu

lie CMM' III ill llil

IT 111 i|iii -iiMii was Kiio \vliicli

i-i' |M'r-iiiis uuiilil 111' n 'Lrarili il as iilivmus.

Ill liiiriiiiiniim till' (iiii>l.iiiii wlicilur an fiii|iliiVf«> ntnli-rslixMl an
iii-inn; imi ami i'iiiii|>r' Ik'IkIci! i1k« claiii;vr in wliii-h it irlatnl, it is

].i"i"i- ami m'n--ai_\ In ...ki- into (••nsiil.Tai imi, nnl nnlv liis youth
iiihl iiiix|ifi'irnrr, i.iit al-ii ilif naiMic lit' i.li.- >cr\iiM', am' tin- ilcji^ri'O

III whirji liis aiti'iilii.n wiiilo at Work woulil ii<od ti> be- dtvulcd tu

ii- pi rUirniaiH'c'

D. Si 1 I II ii:.\( Y OF TiiK i.vsriircTioy.

252. Generally,— Stall il in tlir ini.>l iiiiural t«>nns, tlio oxtx-nt. of tlio

iiiM-i..',- iiiiliu.itiiii! ill ri'i;ai'il In ini|iai'i im: iiil'irniatinn tn a .-ervant

i- In -ivc him '• ^m•Il iii-iniciinn as will cnalili- l.iin In a\niil injur\."'

If till' nia-l< I- rclii - mi thr lacl that he ailinniiisimil tin- xTvaiit of iIk;

ihiii-' r whii-ii i-au- ,| ili,. iiijiin, he nnist slinw that tJic warning' was
liiuily ami cxiilicil.- .Mi-nly unino tiimiiuh t.hi^ I'nriii i.f ji;ivinf^ in-

-inii'iinii- is mil sni':.-i<'ni. ' Hut the iiia-Irr's ilnly will 1k> lii'ld to

luivi liicii liilly iMi-l'nriiK'il if the iiifnriualinn wliii-h lio iinpartiMl was
Miiilcinit, whrii sii|,|,!cmiiii.il hy the m rvaiii's own jirrsniial nhscrva-
ticiii. In ciiahlc till" iaitii' In .i|iiinriatc the ri.-k.s of the ciniilnymcnt.*

iw.iiM rrliyvy flio iiiM-<trr from rc-|ii.Msi- ri.itc tlir iliuitrrr. lip will !« liiihle for
lilil\ Inr injiirii's n>ii!l ir;;' fnini |iiilliii;; iiiiy injiiiy wliicli siirli s.Tvaiit iniiy «iif-
Iniii ;it A liM/:iiiloii,> :iii>l .luiiiivKiiis w.irk. I'll' in loii-i.incii.c, if coiitiiiiipil at such
l''ll.l.„r,ili. r. ,t .S7. /,. /,'. (.,. V. \,hi,iis WiuUr
ilssin 111.-, Iiiil. l.-il. .-1 N'. K. H7. All 'irr7/„,„v„„ V. slirl,l„n Uarble Co.
I'liiplnyiT rciiiiiiiis HmIiIi' f(ir in juries it

i
1s:i:1) nil \t. A\i'. -J'J All. tilllt.

<•iiv.ll l.y iUi iMrvpn iniccd jjoy M'vc:itrcii '' A i"'/ v. I'.,nl I'inr l.iniihrr Co.
VMis nlil. tn will. IN u..rk i^ as-iL;ni'il . I s',i-j

,

' !i:j Mi.Ii. I7J, r>.i X. \V. 10. A
ulii.h lan Ih' i.rr|..iiii('.l -afily only l.y l...y >i\t.Tii yi'ios o|.| is prcsiinipii to
Killiil :ui.l .Mi.'fiil inci-liMiiii's, rvrn Iki'm' >iiiliii,.nt iiit.llij.',.nc(' to ii.nipri'-

li'"ii-li ~.iicli l.oy li,i< \m'U .Inly wjiiiimI h.^rnl in^l iii.^l i..n- as to tlip ilan;,'iT of
:ni.| iii-tiiiitc.l as to 111.. ilari;;irs of tlir iro,.iii^' n lailr I yar.l l.y orpf-ping un-
tt..ik. Misyiiiiii /'. I!. I',,. V. /',,,,,,,/; .I.T .Ml- uhi.li inav'l.f ihov.mI at anv IMD-
(IssT, :!,•, Kan. ij!. U ''ar. 7. If it iii.iil. «;,„„„„. /{. ,( y. /,-. fo. \' Egg-
:i|.|'.Mr- tliat tlip n.j. >, u.is i.m) yunn^' to /,(.(,/ i

|s!).-,i :,:\ III. .\pp, i;s().

iiiiilci-tnnil, i-vi'ii \M, I inslnirtioiis. tlip • l//./,s i:„,ii,i, \V<,rKs v. RniuUill
ilaiii;i'ii,ns cliara.lci of a ina.liiii.', or ilss,", . lull ln.l. :2ii:!. .-,i( Am. Hep. 71IH.
ai'pn.iatp til.' p.'ril of oppiatin;.' it. liic -/'.,;/./< v. t'liUnxU-it SiD/iir Co.
iiiM-t.r is not sliiil.liMl froiii liril.ilily (ISIH;. 4S l.n. .\nn. 4s;f, 10 So. 4.-i.').

iii.i.-jy l.y liip fact that tliP minor wa'n '//i. /.. ./ v. TnitlJc (1887) 10.5 X. Y.
inopcrly in^triictcil in tlu' iisp of tli.' ma- 2(1. 1:2 .V. K. 2Sii.
iliirip. Slrihrx. Ihirt (1SS7) (l.'i Miili. 'h\shr, v. /hlniniic if //. Canal Co.
'Ul. "2 N. W. S7.j. In 7'<( '//.<(• V. 11',., Mil (lS'.i:!l !.-,:! I'a. :17!(. 2ii Atl. IS. Onr
<l^!ill 1 ln.l. App. Iss. 27 X. v.. r,nZ. onlpi.-.l to paint a inai^liinp. anil tol.l
'>"\. thf f.ijlouiii^' still. 111. 'lit of til., rule tliat it is L.^in^' t.-^tr.l, l.iit not tliat otli-
III S!i,.Mnnaii & l:..,Ili..l.l on X. u'lii;.ii.p ,-rs arp still working,' upon it. wlipre lip
vMi- a.li.pt.'ih "An.l if lip ( tlip nin-t.'rl .an >. . tliptn s'ill at work, must iiso
..:•...-., la-. in tlir- (.\,.r.i-v of ..t,liii;n\ (in!i;;:ny curi- not fn hp jnjiirrd by tlicir
'Ml.- ami sairacity woiil.l liavp known, siartin;!' il. 11 //.i.i.s v. ili lalrr
•.Init th.. servant lias not .ap:ii.;i\ iii.iiiirh ' Is'.i'i) :is III. App. ."iS|. See aKo cases
to uiiJerstand the warning an.l .ippiv- < it.-.l in Uil' iie.\L =tctiuu.

I
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!

Ill til*' ca^c of mi IK -IS tlir iiImivc |)i'ini'i|iti'« si a ted iin- (••|ii:illv jiiii'Ii

••iiltlf in ill! essential re-|H-ts, ilic s,,),. ili>tiiietiun i>( iiii|H.iManec \h\\.-

that, iiwinj; ti> llie nmrc re-l rict^'d caiiaeiiv nf vciiini;- |«isiiiis t'lir iiinlei

staiidiii;; tlie [lerils i.t' their eiii|doviiieiit. tlie law ini|)lics an i.lili^rai i.in

til <;ive tlaiii delaihd and special insinietiuiis in iiiaii\ iiisiiinee- In

wjiicli n general nnt.ilieatinn vvniild liavc Ihcii an adei|n.iti- warning >

an adnlt. St^' next seciiun. 't lias Ikcii said tn l>e ini|">— iKIe In hi\

diiwn any intlexiMe rule a|i|ilieal.|e aiik<' tu all ej>es wheiv niinni^

are eiii|)l(ived, as to wliat warniiiu- will l>e reipiisite. Mui-li d<|>eiMl-

ii|ii(n tlie natiiiv n( ijie niaeliinerv. ilie ai;e. cupaeit v. inlellijienee, jmi

exiH'rieiK f tlie cmiilnvee, as well ;]< tlie siirrnuiidiiii;- t'aets aii<l lii

cnnistances.' As in tlie case nf adii'ts. tlie nidiee ^;i\eii must lie -ii' I;

as to enalile a ixTsmi of tlie servant's mhiiIi and inex|M-rieiie(' in t\

Imsincss to jippreciate intelliii^ iitly ilie iiatiiri' of the danirer aflendii j

the i»<Tforniance of tin wmk." Xnl iiv uf danuer is not eiioiiuli. '11,.

eliild must have siitHeieMt, insirnciion to eiiahle him to avoid daii:;i i."

S<><' next section.

It is merely neee-sary that iintiee of daiijrer should Ix- ;.'iven hef.iv

the servic<' invnlviii:: it is re(|nired, not, that it slionid l)o iriven at ih.

time of tho contract of cmidoynient : lint v.herc no notice was jiiv.

n

•/»«iiv V. Ih<;h,s7'i Fiirliini (lS'j;|i !l-2 In llniilohi,,, v. Vrir .1 /»< ii'rdii / i/. r,.

fla. 712. IS S. i;. 1174. I ls!i(i| |7 I!. I. 111. 20 All. 2rp><. tlir .',

'Cdii.iihs V. \tii- Itriljiml Ciiriltini Cu. tVii<hiiil n'i|iii'»t(Ml tlic tiiiil jiid'.'r I" i'

( IHCiiM 102 Mn«s, -,72. :t .\iii. I!i|i. ."lOil. -tiiiil the jiiiy tliiit, il III,' li.i,,"i,.M n,
.\linn-t ttio siiiiii' liiiij.ni:iy:i' is ii~ivl in pliiiiitill In [nil liis I'lli'^ mi a »Iimiii |,i' .

hh:ii V. I'diil Uiiir l.iniihir I'li. (1S!I2| to lir ilii.'d, ,\\ annlliiT |ilai-c, ami ti..i i.

ft;! .Midi. 172. fi.'l \. \\. 10. Ill A' II (/ ixvX 1)11 Ihr taiiU into wliii li lir fill, a:,!

I'linii Fiiiiii it /{iilliiiii Mill V. I'l.iiiiir till, liov lii-olM.Mil llir onli r. I>y ii.;i-..:

(1H02) i;il Inil. :ili;t. HO N. !•;. 2!»t. ttio of wliiil, ll,,. 'a,-,i,|,.|it lia|)|M.ni.il. Hi,

folliiwini; -.tati.iiM.nt of tlir ruli' l>y jury -.1111111.1 timl a viiiliit for tin. ilif, r- I

.liiilyi' 'riiiiiii|'~on. in liis woik on Ni-uli ant. 'riic iiiil;.'i' allowi'i! tlii» rri|ii. -i

;.'('Mcc. vol, 2. |i|i. !I77. 07H. was ailo|iti.il: willi tlic i|iialilir.it inn lliat tiii' waiiii'j
"'riic ina-trr will not linvc ili-(liaii.'<'il nr iliicilion niii-t liavr luni «nrli a~ t..

liis duty ill tliis M-;;aid iinli-^ tlir in- ;.'i\i. iinlio' of tlir daii^'.T. Tin. d.f. .'

stiiirtions ami |iii'raiitioiis iiivm arc so ant cxii-iili..! to the i|ii,ilillialioii. hiii i^ .

•.'lailiiatrd to tlii. yoiilli, imioraiiic. and siiprcnii' voini lii'lil tliat tlii' in-tru. ti :;

ini'\|irri|.n<'r of tin' si.rvant as to make as ;;iM.|i was iorri.it,

liitn fully awarr of tin. ilaiiL'ir to liini. 'Uliartoii. Ncfr, § 2ni. i|iiotril in II '

anil til |ilaii. him. with ri-finini' lo it. ~il Itlml: r,i'il t'n. v, yntinq (ISSl'i 117

ill <iil>»tanlially tin' ^aiiir -.ilnatioii as if Iml. .->2li, 20 \. K. 42:i; llinrl.liii v. //.

Ill- wi'ii" an adult," (^imti-.l aUo in injn'o/' s/.i/ (tsi.iiii |.'t:i Ml. :i,-i'.i. H I. il

T'liiliii- v, ir..'./i//i (ISIKM 1 Iml. .\|i|i. .\. 4!10. -il \. K. 421. \\ lierr a [iiv-.'

ISS, 27 \. K. .i02. .lOI; .s'(iiiV/i V. Iniiii of ininialiirc vrars is si,( to work at ii i

' ISSMI ,->l N. .1. I,. ,-,ll7. IS .\t1. S.-,2. ,\ ihiiirry wliii-li in -omu- ri-|ii.its max i.

yoiitlifnl iniidoyii' iiiii~t U^ in-lnntid so lirinrd ilani.'|.riiiis. nirir foiiiial in-ti i.

fully that, a-^ a initti-r of fart. In- aitii- lions ai.- not -.iilliiirni, Tlir |icr-<nii ..i

ally iinili rslanils and appri'iiati's tlir ploynl must 1m> liioii;.'lit to an aitiial uii

<lan;.'pr, Clncnijn Aiiiliinnii I'nxxnl ilri standiii}; of Ihr dan;'i'rs. and Im' iniilr

liriil. fa. V. liiiiniru:,-,- (lS!i-_>> 140 111. 1r. ai^pri-iiaic thnii and the .on-.-p" ' •

3:14, 2',t .\. K. lllMl. holdinj; that the last of want of cari'. tUil. i, v. l/i/.s i
ISs'.

clause was properly added to a charge. 2S X. V. S. R. 893, 8 N. V. Supp. 27ii.
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.ii :i|iv tlini'. n rli;iri:c ilicliirlliu tliiil iii-'ir lion tixiiiir If ^Innilil li;iv«>

Ik'iii ;.mv« ti ;il llii- IlliK- iif (>|li|i!i'> liiiiil i-^ ll^it prrjii.lii'ial."'

( 'iil|i,iliilii V iii;i> Ih' ihliiTcil I'ri.iii ilic ^i\ iiii;- ti|' rrn.niiiiis in-tnu'-

li.'ii-. :i- wi'll MS In II 11 llic ( 111 lie iiini--iiiii tn viM- iiiiv iii^tnicl ii.ti." IJiit

if till' iii-tnicliciii jiJM II m;i-, sii fill- iis till' (\ idciici- ^Imu-, pcrt'cctlv

|i|i'|Mr. llicri' cjill. Ill culll'.^c, lie lio ii'ii.v (TV.'"

Wlicilii r ilic -( rxant liiis Ikcii iii|<M|iiiiifly itisinniid \~ priniMrilv a

ipir-tinii tor ilir jnrv." Tin ii- liL.liiii;- imiiiioi Ik- (M,|itr.illci| ..r set

:i-mIi' uIi<-ic the ( \ idiiiic is siK-li iis to |"Tiiiil, ili ll'iTciit inlcniii'rs to

!«• ilniuii t'l'Miii if.'- \nr uIm re ilir ex idcticc is ccmllictiim- jis to ilic

jitin'iiiit (if iiislniciidii iicc<— iii'v to •iiiililc til"- scr\;iiil to tin iiis \vuri<

-;it<l\ ;'
' ni.r wIk re tli.- lot iiiiunv ullcnil liv flic ilrr.nihml is .if an

iiii'"iii'hisivc cliaracfcr."

253. What particularity in the instruction is obligatory.— fn iiii-

iniroiis caM's liic servant lias ]„i-t\ alli>\\<(l tn rccdxcr tm- the rcasun

tliat till' cnnrf i'dt it.^flf iinaMc l.> say, as a niatl<T of law, tliaf tlic inas

Ill's ciiliialiility miyln ncif rca-niialily lie intVrriil truin (vicliniT

nliicli imlicaK'il tliaf tlic s<T\aiit. aliliuti;;li In- had Umii warnci) in

-i-iK r.il tcrnis as ii. the clainicr nt' flic vork. liad rcccivcil im s|M'fial

wariiini:- in regard t.o tlic pari icni.ir daimcr tn wliidi ihr injiirv was
liiir, (ir ni> cxidicif in-tnuiicm as to tlic |>riip<T iiiiiiincr ot' ii\oidiiii»

if, mid tliaf. niiilcr ilic ciiiMiiii-taiiccs. the int'innialicni wliicli ihc mas-
ter had tiiiis iaili d to (•oiiiiiimii.'ati' w;in iicci--ai'v to ciialilc the serv-

ant, to (.htain an iiilclliiicnt, coniprelien-ioii n\' the daiii^er.' l-'or ol>-

'Siih-m Sti.iir cf IJnir i'li. V. f,')////!! ca^cs iKimI iiii.lc-r lliis ,iil.t itir. in «liiili
i|s:Hi I.I!' IihI. HI. .IS \. K. 411. tlir iii-l i ii.l iuii -Swin wa< ImI.I. :ih ,i

"(hr IIS V. r.iiisl I IsiIJi 1 .\Ii„.. :!SS, inati.T nt h\\\ . In \,- M.|.-.|iiati\

L'l N. ^. Sii|i|i. IJil, I /,,„/,,„.,„ V. r'A./s, ( Is'W) :12 .\|,p.
"'

Kvi.lriirc lliat till- |iin|irii'lor nf a Div. ii:iii. Wl \. S. >ii|i|i. Tin.
i|ii;iriy ti) vvlioiii ail i'iii|iloVin- lia>l a|i- " \ c^ : .o.i,/// v. (,'. i ,„ii>ii./ /,. /„.u. To.
I'Ih'I lor iii-lriu-lii)ns as to uliat tn <ln i l!Mil i sl' Minn. Ilcl. SI \. IV. T.'iO;

«illi a ini>>|ii-nt iliai^'c^nf il.vnaniili' ic j-ir-t .Xppial
i
III 7S Minn. ,")i)4, SI

I'liicl him to anntliiT wnikiiian nf lar^i' N. \\ . .Ms.
lApn i.iici' in ...ihli iiialliT~. wlin lnl<l " 11.,/. /.i v. Ii ml f,),

Shml ,f To. Cfi,

liini In lliav till' ilynaniiti' uith Imt vva- (
|s'.).-,

i
!hi W i<. ITs. t;:t .\. W. s;.

tia-. am! tliat afirr lining; so tlic nii ' It i- imt ,,iiiri.irnt iiifi.ly to notify
|i|o\i.|.. williniit iliinlion. icniovnl tin' a vivant Ilia I I'aii^ l'Ii.ii i- a poiviii.
iliar-|., Hli.-n it r\|ilo(lril ami hi' wa- \\i- ..jioulcl al-n \tf int'niinc'.l nf tlii' pn-
killiMJ.—\* iiwiiiliiiont tn show nrylif.'cnii' li-criliits whicli it may |pii).hi<i' in \nr-
on ilii' part nf tlir rniployiT. II i /(7i v. -oiis iiiira^cil in its maiuifacl lui', ami
liiyc ||S!)7) KiT .Ma^s. it'-M, 41) S'. K. aUn of tlir prnaiitinns iipit-isaiy to lie

•''• l.ikrii for olivialiiiL- tlii'v i'IVitIs'. It i*
' \lil>',iiiifill V. .{shlfiril Siilithilr ilc'iiioil. liow.Mr, lliat llio ina-lcr is

I'lln, r,,.
I IsiiTi MT \\ i-,. .'isj. 7:! N. W. I.niiihl to inloini tlic r.cr\.iiit ni the par-

''•-, inivllio.l nf ^liifliii^' a Ix'lt liy means tinilar in^'icilicnts of the formula used
o| a -iM-ki; !; iiiiuhh \. Ilnsliiii d- M. A', in its mannfait inc. /'oj- v. I'riihisuliir
'. Ms'.lll III \t.litl, ^4 .\tl. l:ll. rills nin/r l.'ilil il- lull, I- Wuil.s llH'.IJl (S J

iniiii ijilc. IS. c i coiirM', a--iimiMl tn lie Miili. i;7n. 4S N. \V. 'Jii:!. .\ liiakcmaii
the conul rule of |iiotedure in all the placed on a freight train on a road with
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vinim rfiisntis tlio cniils an' l*^ .liip.,^-,! t.. inli iT.t.. wi-li m v.-nli.

for a iiiiiiur l.a-t il ii|i(.ii llii- 1:1 ml tli.,,t wlicn- llic iiijiiii .i |mt*..ii u.i

ill a. lull.- I'iNdl Ih.- rnlirl. ullirll l,\<Tli.l.- Ill"-I l'lV,-lv til.' vcr.lir-

«'f jiiri«'> woiihl .I.Mil.il. -- r, iiiM.. iiihI. r niv .• .n.^iiv :il,|,. -lai-' <>( (-.>,:

t<» ilci-hiiv till' iiia-l. iV i;oiiliiiliili(v. a-* a iiiait.-r •>( l;,\v. wh. re lli.> „•

atit wa^ II. .t onlv a minor, l.iit was of I. ..; thaii tin- n\: v:vj.f in;. !

ff<iiiT.- ']lu' (I.K'irInc thai a jL;<iicnil waniin- mav [iilim ri\ !« t'.,iih I

wliii
, lip U rnt f:iiiiili;ir iiMuf Ih- ;.'nin lio .I.a, .(,..! I.> il^ i,, 1 f,,, ,11.111. r T

KillIi.l.Mt notice of til.. ,l,.n;...r of low ol,li;;.,t|.,ii ,,f ||i.. .1,1, ii.l.nit, u,,iil,l 1

lii^'livviiv liri,lp-k over the ron.l to .'„ n.,,—,,n!v li,' ,||., Ii,,i-,.,| l,v „» i.lv \'

iil.lc- liiMP hy pro),,.!- iill,'i,lioii „i>,| ,1,1 f„,„,ii,^. il,.. l„v that (l„.',„,|,|„v'„„ .

iavuiv, to l.',iin whiTP fl„. |„.i„N „f .hiii ilM If. or ,1 |.;m t|. iil.ii iil.,!.- ,„ in,,, I,,,

Hrr lire. I.unistill. ,( \, If, (•„. V. //./// in ||„. I,ii||,||i,^. ,,r i.„,i„ i„ „|,„|, |„ , ,

nK>Sj_8. Alii. TiiH, i I,. 1!. A. 7|„. ,i ^,,( ,„ „,„|^ „ 1^ ,liMi.',i,.ii- \l,i,. ,,

^?\'',l'',
''""'"'"I"-' tlH> ..Miiiii.in ii-i- f.iiiii.itl.iii ill ailtaii.,, Ili.il ()„ ,,1,

of tolUulcs it niiinol lie li.M, iw a mat i(,iii,|.ill\ . or a pai 1 i,-,il,ir |l,i,,
trr of luw, tli.it liiMU'! a ln.ik. 111.111 n ii.-,l,,,| Ivitli it, «as ilaiii;, i..,i,, ",ii,..,,t
[iiiMtpU hook of ruii's. uli,.|i |„. i., ii,,t (-iv,. Iiiiii n I,„|iial,. noli,, or iir„l. 1

rmployiKl, hIiI.Ii »,|vis,., him tli^.t it is Man.liiii; of tlic kiii,l iiinl ,l,.j;i,-,. ,,| 11,.,

ihinfjcroin to -.tiiml criMt on tlic top of ,laii._.,r whiih h.-iiI.I ii,. ,-arilv itt, 1

.iifH. ami expr-inlly on lii-li car-. ali,n ll„. i,.tiial p.rforiii.inr.. of lii^ vvik"
pii-HWiK uniliT a nrlain loiili;,'. aii.ltlmt r„.„iil,H v. \.„. Il"lfi,iil C„nhu,, 1 -.

Mktc an- no l,lllal,s on tlw l,ii,l-., \» (IstilM Inj .Ma«^ .-.7' .1 \mi 1!ci. -,•.,;

H snlliri,.nt warning'. Hull. r. .( .s. !•'. |„ ./„,,,, y. r.„s \\n„rh To. il

'

It. I'll. V. I\i,(ix (I'.lill; T.v. Civ. .\pp.) 177 M,,,,. 1711. M \. V.. .-,S7, « l„.v ,f
»ll S. \V. !1(1!). In .1,11, nV.iii .S7;'(, '/,.,.(,,/ (i|i,.,.|i «aH li,,|,| mlitliil to "o t.> th,
ro. V. FuHst (IH!I.-,| 12 liiil. App. 4JI, jiiiv on ,\i,l,.,„.,. ,l„,v.i„^, il„rt h,. lia

I

.'l!t N. K. 8!»l, till- rourt r,'i,,ti'a tin- I'oii- li.,ii tol,| lio.i lo ,|o tli,' u.,il,. I.ni 1,
,

!

trntion of till' ,li'f.n,lant that a L'l'mial not Ihiii , aiili.,ii<'<l as lo I li,. ,|.,ii. ,

vir.liit for the phiiiitiir was in,<)iisi>l- that our ol tlu' l.locks «lii,li hr ua- ',1

nit with a »\w\.\\ lin,lin- to tl ir,,,t ,1, i,.,l l,, ,aa l.v iiaans ,,f a .ii.iilar >., v

that tho HorvanI—an ailiill - liail lifi'ii uiMioiil a ;.'aiit4i' or >au i.-.l mi •

«arrip,l. just prior to Ih,' iiijinv. to h,' l,oiii„| l.,i,U 'iimF for,-,, hi-, li.ni.l im..!, r

can'flll, to look out for his lian.l. aial Mi,' --u it tlii' hlo, k was not pi|.|,, I

tliat lip hail Ih'1'11 frnpniilly \\\' ,! of -,|,,,i,,lv ,ijain-t tli,'-,i\\.
Ihr dan;.'iTs of pas..iii:; til,'

[ . ii|i In /.„/,", v. ir„.,M„ ( |S!in 1 h-!
Iwtwion till' ilryrr- l>y «lii<! -.aH App. Iss. y, \. I-: .-.ii.;. -,,i|, wh,i, 1

crushed. Mi-Qiiill, 1,1 v II .,,I.,^,• pro,,f was ih.ii tlu' -I'lvant w.i- l.i ^

l.hvliic lif/lit Co. IIS'IS) 7(» • 111. 7l.->. twch,. Mais of a-,' at tii,. liiii,. 1 , ,- -

411 Atl. lyZH. h.l.l that wh,'i,' a niii'i fin- iiiiurcl' l.y .• n;; in .mitait uiih ,

plovi'il to trim ami chan diH'tri.- lamps plaii,,r in '.•oiinclion with wlii.h ]u- ! !

iisi'il the eid-sliar as a nivalis of siip. |„.,.„ jiii,.,l (,, wmU, ami Ihal lif hi
port, ami it ..'avp way K'.aii-i' of the woik,'il Imt two,hnsaii.l a half f,ii ti.

rotten i,>ii,litioii of the lop „t the p,ile. app,.||aiit. aiil waswji.illv im.v|„.ri.,|i, , I

the result heiii^' that h,' fill t,i the in th,' opei aiimi ami i iiniini^' of t h,, n, ,

>;roiind and was M.rioi|.|y iiijiircl. the .liiniiy. the court li.hl II ,it,"miil,'ill„ -.

fact that t'ie coeiiiployi'e who iiisti uet,.il .iipunistam'es. it colli, I not he iliil.ip I.

him as to tllo perfoniiani'e of his <liiti,.s as a iiiatt,'r of law. that th,' ,'iiipl. un-
did not .so support liiiiis,.|f ,Ii<l not pr,'- nl,„,h,',l th,'iii-,h,-, fiom r,-poii-il i!i'

.

M'lit his rccoverin}:. if he was not hv simply ti'ljiii^' the ,.|ii|,l,,\,... ,,i r,
\varnp<l I'^'ainst doin^' this. (hiiifi-ioiis ,liaia,l,.r of the liiarhin.iv.

"•In ili'lerinifiiiiK tlii.s ipipstlon fi. p., ami warniii'.' him to k, ep awav li,,iii r
whether thp servant iinile) stoo.l tlip while it was in niolioii.
risk], it is proper and ne<issaiy to take "Whether an empliiy,.r had na-i.a.i!,!,'
into consideration, not only the plain- cause to helievc that a hov lilt.

titV's vntith !•! IrreXpfliell; , l.lll It! •dl-d v,\v r.r.ln.i
th,' nature of the service which he was tioii, and wli,th,T he hail hen' iiii-I,,!
to perfo anil the d,).'ree to whi.h his tlii fct hv th,. h, f.ithi'r. w,
attention, while at work, would need to hehl to be (picstioiiv for' the jury in l.a
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tn 1m' ill.ul. .|IUlll- il IK. I )l|>|>li. .1 wIhIC ill" Vllllllltl- uiv.Ml \V;l-i (lllr *\\i]\

cii 111 l(( |illl llic .-iTMIIlt nil i||i[l|il'\ ;l|p| i>l,-i |\ ;. f j, .|,, ihi,| il,,. ,l:ni-iC

Uil' I'lK- Ullir-ll I'iillM ITilililv lie r.ill.jpr, h, ||,|..,| |,v ,i!r,,,,|,. ullii,,. illl.ll

li.ill V.l-1 liij-i rl.'il to il.* AllKlli.-r rM'i-|.|i..i| I,, ih,. ,,|M iMli,,n ul' till.

.l..rlrilM- i.- ll.lllliUcI ulll'IV ill.. (ImII-.T' !>• V, llirll \\,v ,^, ,,( I;ll UilMlill'"

nhil. I iirii-c I'ruiii CMinlil i..ii< wliidi wen- .•..ii-l;iiillv i-li:iii:;iiiL:, iiii>|

ti.r liii- iv;i-oii ii'> |irc\iuii- w.iriiiiii,' I'uiild I iiM\.d ns lu ilic |,;ir

lic-iiliir 'liiii::cr Ui U' nvMidcl cn imv <^l\,t\ i.,T.i.i,.|| \i lnii il„. ,|,||v \v ^^

f(. In- Iifrtiinil<'(l.» (•
I'

ire iIh' -il, ihir Il|iiil;ili,",|| of t||<. .liil\ nt'

iiiiildii^- rule-. ii.irsi.l:iiii.,i ill 5' -J II. .nil-. II. .l,..iil,l !il-..U.,,l.-rivf.|

iIkiI ilir (ioriniic i> 111- iviv :i nil.- ,.i )ii-..r,,lnr,. u|,;,'|, .!,.ili„.^ ih,. lim.

il.- 'if iIk' i..,wcr t>l' il .Mint. I., ilr.iw intVici,,-, - ,,|' f;,,.t. It will i„,t

ju-iil'v ;i iriii! juili:.' in .-iKir-in- ;i jiirv iluit mcivlv iiMiifvin- il„.

-rn,ml ilir.. null ill niplov,,. ti,.,) ,|,,. in-i i'i,:ii(iii;,|iiv in .|ii,-M,,ti «;h
il;ni-t r..ii.-. wniiM ii..t Ix siillici.nt |,. iili-..l\.. ili,. .l.-f. i|,l;itif, iinl.N, .hiu
(IH iiiiil..v(<- piiiiiN'il Dili ill wli.ii ill.. il;iiii:. r <•m-i-i. .1."

S....iiil cii-c- |.n.<iiii ii|<. II ill.- ili.uis iliai it i- ,,,,( oMitriiti.i-v to

;;iM-;n;v s|.ici;,l .•iiiliiMli win ii- lln iv i.i li.. |»-iili:ir .ir >4mtc1. .-..iii-im> <,{

'l.ii'-i !•. iiinl if. is :i|.]i:iiviil, ihai lie hi-vjihi hii- .I.-riv.-.l t'n.iii tlii> iii-

t'"i-iiii,ii 111 iiii|i;ii-l(.| liv ''m- iiKi-i, I- ;is .•oin|,|.'U' a kii..v. l..|i:c ..f ilir

ri.-k- il- i.S I-.MIImMi.. U, -.rUIV hi- -:,(.-ly. 'I'Ih.. lll.'.irs i:- .Irrlilf.l bl U-

,,hi„lf V. W.nnn r,.fi..„ Mill, (IKIiili „,„,„ tli.. »vi-lit ,,f tl„. .-v i.lrt...... Tl»'
liM .M.i-^. -IX.. i:! \. K. J'll, (,„,,,, ,,-,, ,|,„.|i„ii „f ii,'::li-,ii.r js „ri.- I..r II,.-
I •_,:„,,,.. V. Cnllr,, .Isll-Ji 1,-,.-, \|,,,. J, in ,.\,.|l|.iu-h. ,111.1 111,- '..u ,|,v.H M.t
.1..). ;tO \. !•:. -.'IS. S J17. not. -J. M</„,i. iii,.l,-ii,ik,. |„ |„,inl mil !„,»-, ,.,,! ji, „|,,,|

.\ |M-i.iin (.|ii|ilo\i-,| il- II l.i.iUiiii;iii iii.iMiiri. II iiiM.ti I- -ii.ill iii-ii iii-l ;i niiiiui-
nn il ...-.h.iii (if 4 mill-.* nf riiilio.,1. iiii.| -n-Viuif in tlir liiiii.lliiii; ,.f .l;iii.', i-miih
i".irN-.| tliiit lli.i.. «.ii- -t.ii!,- |,il,.« W. ni.Mliiiifiy. If. II- ill Him lii-,-. t|„. ,|.,n-
-I.I.- tlic i„ii,|, ;i,i,| -„ ,i,..i,- to it tliiit il L'.-i lu- iiiiiiiili-it nil. I i.JAi.HH, t!i.- jury
|.. r-..n .III tlh- -i.li- of il .-iij- |,;,-.i..- Ill, Ml i„i;;lit li.ivc foiiii,!, Iiii.l tlii-v I»-.-M fr.-r
u.iiiM 1... -Iiii.-U. i- to !„ .I,-,. I I,, liin,. «,, I,, ,|,, nil. I, -I- til., .-li.im,. o'|- till- I.
:i— ii!ii'-.| till' ri-k fii.iii lliiit ,-iii-... ill- lli.it 111, iii-tiiiilii,r: iit iili wii- iii-.-.--iiiy!
Hi..iiL.|i 111.. |.r,,-i-i. l,,..ii!.,!i of 111,- ,liin ;,„.!. if ii.-.-,— i,i v. Hint llir |ii,-,-iiiii i uiii'v
-.1 vMis i„,i -ii,i,.,| I., I,ii,|. s.rill, V. «..,.!- ,,|- il ..;.|ii,,!,,v.,. u,-i.. Slllli, i,.|,'t

"' '" •' Sf. f. U. <.. ijss'ii |-.> \|i„„. I,, ;,,,|,,i„. til,. Ii,,v ',,f ll„. ,!,, ,- t,,

.S.. 4:i \. U. tliiS. ( pii,. ; llil, y„.w. uliili 1„- M.i^ tl„'n i-\|...-ini; !,iiii....|f,

"""'"'"" *•• I/"/.'.''.. '•. /.'. ' ... .ii..| III , ..-!-.. |ii,-n.,. .il uhi.li l„. iijli.
Ms-:; ;,l Mi.l,. 2.-,:!. 47 .\iii. I!,-|,. .-|i;!i. ,ii,,i.|y -mi.-i. .1 iniun. WIl-Hut .-n.-li
|i; N. W

.
i;:il i.-iiii|.liii;_' .-.ii-i. in-iiii. ii.,n u..iil,| -iiiji,-,-. w,,iil.| ,|,.|„.n,l

"III /;.../ I//,/. (•„. V. T,i ili,r ( IS'.in I.I il Mn i.'ri-,it ili-urci- ii|'.>ii tlic t-liiiriic-
f',", (iii. i;|.-i. 2:i S. I-;. ISS. til,. ,-„int. ill t.-i- of til.- iii:iiliiii,-iy. If it uitp ..\-
'.iiMiiii-hlii|._' on a c'liiii-u'i- t.i t!.i-< i-lV,-.l. ,-.-, .|iii;;ly iiit i i.-iit,-. iriv.-t,-i| with iiiiiny
»''"' '1.1.- ^> I- i-\i.||.|i.-i- .if tl„- l.l.t l.il.lit lilll;;,-!-. a jiliy uoilM pi.ih.ilily
'•..it Il|.- |il:lilililV. ,1 l„iy i-i.;!,! y,-,i-- ,,f |iii,i tl,;lt II llior,. «!.-"( ililc'll ilHlrilit loll
'-'• '"'I I'l-i-ii n-|H-;ii.-.lly ,i.l\i-,-l th.t \ui- ih.-i--iiry tliiiii Wiis (.'ivi-n Ijv the
tl.- iii,i.-|iiii,.|y on \\lii,-li ),,. V. il . .It w.iiK. iii,.-t,i to till' -i-niint in tlii-i f-iisi-." Hut
....--I ill-,' ill piiit of iii|ii,||y r,.,,|\iii.' it il u,i,- 11 -iiiipj ,iiliiviin.-i'. cii-iily
..'-'!-.-'!-. \>.ii-, ,l:iii--,-i-,i,. iiv.i! !!,,• !. ,,:..!.:.. > „„,,,. j;c.r,.-rii! ir,-trnr!i,Tn"-<
l-liii-.-ll kii,-v\ it.-iiil: ••Till, \i.i- .it tl;i- i-iljIiI -hi;;.-,, to siiti-.fy tli.iii. .\t nil
i.i-tiii. (ion ...ii-i-i, i,| till .^|,i,.-,i,,ii \.\- ,v,i,:-. wli, ii,.\,.r t|„. jmy linij thiit the
ll.u coiiit to till, jiii^ ul all opiiiiuii iiiii-lii, with iifL.rince to tliis partivu-
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ii|>|ili.'iiMr t.. mill. .IS .1* u.ll ,is I., ml, ill ' \Un \\\v v\tnu\^' vuti\u-U'

• .I iIk- -liiii.li.rd ilm, iii\M|,,i( liii. iimhiimIIv |m.m1ii..,m| .-mih.- iiii-.,ri.,,

.Ml .|.,-|-i,i|H.'' II. .. .ni- [Mil. :i!,|(-, l!,, ivt.,r. . In ^av llu! lli,- .-M. •

I., wliicli ill)' iiii,-ici- -lii'iilij , liiif jiiii, ,1, i.iii, ji, j^lv j,,,_. ,l|, |„,irii,i:.

<I«-|h'1hI., u|,mI|\ n|H.|i ill.' |,r. ->iiii.'.i , ji.ii.ji v ,,\ il,.- ...r\aiii I., iitih

l:ll IIMltPr. Ihl» .'Xn. i-.-,l ..l.llM.IIV ;lll.| !'>,• illlMIIMIlljnll .lll'l IMMlL.M lll.ll ! ,

i.Ni.i. .11.1.1,' ...if, II.. I, ,.,ilill..| to III. a ,|.,| „,,. „i,,„ ,„ |,„„ ,,^ ,|„. ,1,,, ,

'I",''';' .
. , ,

""- ii'.i i.i^ ...ui .>i.i,..„i. .!,„„, ,1 .

\..li.-,. ti. a l.riiU.iiiiin ..r -^vvil. .1 .11 I,. U.>.u ,,i.| i,ii.|.i.t.H,.| ili,. ,|.,„.,
Unit « ...r r..Tn.'.l \,\ ,. i..il..,.i.| ..„. |i, .,,- tl.^ii tl,,. .1, f.ii.lanl-. I..M h
l''"'>' '•""" ' Il"-|- ''.IMIMtlV. t„|„„,. II,.,. II I..' ;....( hM lil|.;..|.. in, 1„. »,,.,

I

..| I,. !» i.-iiiiii,.,! II, i.Mi ..I ,.,.1. r. i. ,.iii ..... I, ml il,„i |„, ,„„,, |,„,i, ,„„ „|,, ,,

if i.r.l.r, 1- ,iilli.i.iil, iihi,,, til,. .|,.|,.,ls I, lii,^,,,-, „,„|. „|,,ii l,~ii„„„iv ^^.l. , •

<< .1 -.I.VIOII,. Illl.l i,u„|u- Ml.,,,, tllll, |..,| I,, |„,„,,, ,1,,,, I,., ,^,„.„ ,1,,, ,

I .-II..1 .l.iim.T 1,. III,.-.. ..|ii|. I. .>.•.! ill II,. |,i,i I,,, i;„H,.,, I,,.,,, ||„, |,,,,,i,,
... iiniii- II,.. <iir. K, /,.,„,„. r. ,( >. /•, „,.„, ,,„.j „,.„|,| „,, ,,, ,,, ,1, ^,,
I,'. «•... V. l/,.,.,.s (l^'.lll -2' * (' .\, II,.. I. ,,!,, u,„ll,l. Il.."«i,i.l. i>|.|..l
.•MH. Jli r. S. \|,|,, ..'ji,, Tti K..,l. 4i:i In i|i;it I,., h.l „„t ,,.,.11/.. ||„. ,|aii....r ih.i
//',..:/ \. A.,../ fhihi, Mills il.H'iJ, I.-,,-, il u.ml.l .liinv |,i, «|i..l,. I | j,, ||.

•Ml." :til|. ^:> S i;. .-.SI. Il «;,, li.l.l ,,, I ,i,,| ha,,. r,.|i|i/,.|| all ll„. i,, il.i.

'' 1 til,, plaiiiliit' ...iiilil II,, I i..,,,\,.| ,..ii-..,|ii,.i„,., „f ||„. ,|aiiy,.r, lint II ,i I,.

whir,- hr l,-lili,-,| tlial li.. kihu II,,. ilan kn, » an, I ,.|.|,r...lal, .1 II,,. .'lai.;;, r ..| I.

(;. r ..f (Niinliii.' i iiiy ma, liin. ly. I,,,. In- lunt l.y haMni,, hi, li,|.',.r-. , ,nM
H".it..,l II ri^lit 1,1 i,,.,v,.r |„i tl,,. n „ |„.|„,,.n il,,'. ,.vIIiiiI,.m i, ,,,.ri,Mi-. 1 ,t

"''• '» ''"' ""' '"'I n.'l l„- ».., inallciiliM. t» lii< «,.ik. Illl.l n.-
iil,-.,il 111.. |...iii.iil,ir -|„.t sill,!.. Ill, I,..,. ,ja< lint .-vi,!,!. ,. tliat In- .1,1 ..t

lian.l wa, .Mii(;lit. In c,,,,/, v. I/, i know »li.. .lai.t'.r. II.. «a^ t.,1.1 , i|

r/:.,„rv- 11,,../,,, Co. ilHSHi III! Ma,^, \„.w. Iliat If li,. ,a, |n.ill..nlivt. ..|
Isj. I.-. N. K, ,-,7!l. wli.i.. II Im.v W.I- ill- .ar.'l..,, lie \\,\^ lial.l. t.. I„. Imii: . |

Jiir..,l uliil.. |ia„lii)f ininjii;,' ma, liiini y. linn, i, i i i.l.ii, .• i|,.il ||„. jii|i,r, ,,

II,.. .„iiit «.ii.l: ••.\iiyl.,„ly -....inj.' tli,. „,,! tli.. it.>iilt „f lii, ,,un .winl ,,| . ,i.

ma, liinc in iiintion iiii|,| .-lu.ii li..<.,ni.. TIi.t.. is im ,.\ i,||.|i,.,. ,,( i„ ;;lii.,.M. • i..

invar., nf llic ,l,iii;.'..r hIiI.Ii u.iiiM aii,.. th.. p., it i,f tli.. .1, f. n.lani , an,] il. ,.,
fiiiiii ..iniiij,' in ....nMil «illi jl 'In.. ,||.n<... Unit th.. plmitiir ,li.| i„.i 1 1,,,
iliily ,>f III.. il,.f,.n,|.,iil H,,iit,| 1„. ,11111 aii,l ii|i|,r.'. iai,. Ill,, ilai.-j. . ; l'.,r,|. ,

<i,.ntlv ,li,.hai^',.| l.y |..,lnlin..' iiiit t.i ..a„-, in wlil. li a j..,.n.i .1 Aainiii .

Ill,, plainliir III., siiii.iii,,!, ,,|' th,. ma ,aiii. klinl ua- lii-hl t,. I„. ,iiii;..|,.nl -..

.•Iiii>... an, I 111,. i.>|.iil r,.v,iliili,,n ,.f lli,. 7', ,.;./,„,» v, Soni,,,- i |s:i|
i |.-,;| M, .,

wlitTis wIm'Ii in , .p. rati. ,11. ami ..siilain is.".. 27 S. K. ti'(lHiy ,if ,i\l,.,.n -",
ill;.' III., prnlial.t.. ..|r,.< I .if toii.liin;; lli,.|ii |,|,.,| ,.,, „ ,|i|,|„.|v |l„;,r ami frll a- ,i.

•

iimlir tli..,f , iiiiiiii,laii.-..-." In I'nill ih.. t,-,ih,.,l ,-vliii,|.r of a .ai.lji". ii

V. fniiihi (l.s:,|i l.-.:i Ma- :!.TI, 211 N. ,liin..i. ami iliirl., v. 77,. .,.,,«..„ "l/. '

K. imiJ. til,. ,l,ii,i.',r 111 1... (.iianli,! ( ,,, (|S!i'i) 4,-) X. S. s. I!. 27J In \
a-ainst was that III.. lind.Ts .if th,. «,.|- ^^ .>.;ii|,|). 4:m (min.r .if ^.. .nl,.,,, ,,

y.int 111 Iniv ,.| .-i\t,...nl. «li,i «a- ,..|\ - im,.,! „l,ih. all..ni|ilini,' to a.l 1 ,-l a ,!...
in- pi, .,•..- ,ii halhi.r t,. tl... <> liti.hiw .if „f iiihh.i m .1 vi,.. witli.iiit iinninL' i!

II ••skivini.' inacliin..." w.niltl In- .'nii-liI l>a,k fi.nn ,1 -aw).
I«.t«....n 111, . Ill 1111,1 iliawii llir(iii;.'li ' 'I lir ,1,., iv,,,,,, ..il..,! al.,)v,> a- t.. ini'i

.•i-ainst till' knife The <mi.iiI »ai,l: ri,s <iiii„mI i.\ imniiiL,' ma.liiniM .;
'•'I'liis «a» an .i|„.n ami a|,|,arint. ami ii,,l ..a,v lo ic'.in.il.. h il h tlic .•mi, I 1-.. n

not 11 liiiMi-n, .lan-.r. Not only witc that aii owm.r .f a papi.r mill wli.. 1

till. <ylin(l.i« iinil tli..ir iiiov,.i'i..iit< pl.iin ploys nn in,\!..'ii<.n(|.,l yii! f,,m.
to „.(-. IhiI tlii'ir op,.|ati.in an.l , If,.,-!, in y.aVs ol,l t,i I., I,,. papiT froiii a iiit,

.liinvlti..' in ii;,'ainst tlii. knif,. wh.il|.\.r <'.,.ti,i..| i,i._r of a lai-i' rolli.r liial..! v

oanif Ulwi'in tli, .in, wn,- olivioiis ami .,l,.ani ami tin,.. smalliT rolhi -. In! >
Wen. <..,ii-l,intly .Icmon-I riit.'.l in lli,ir whi, h ami Mi,. lai>.',.r rolli.r tin' ! <

IIS... That lh|. plaintill' was 11 hoy of at pa,-,,. «illi,iiif -i^mL' hvr !Ui\' '

li.a,t„r,linaiy inti-lli-,.,,,.,. i- •.ianif,.,t. .'aiition than n.,1 t,, -.'..rhrr liamN in ! ,.

!in,| is mil .|. ni,..l ; ami if lie ,,iii!,l fall i,.|l,rs, i, not. 11, tnalti.r of law. ii"
to »fe and uppretiate tbu daiiK..r, all lumi iit.jjlig.nn', wliore tin- jjirl'H haul
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fiir i,'i|M|i,Klli"tl \\hir|i III' ni'civi-, illl'-lliui li'lv ^Hi'i rlf. I't i\ i!\ f,.r til.

|.!lip. .1 III ilii: hi- M\Mi ..iiilv (Ml lilt oiii' IiiimI, iLi' <>l>li

i| liii- i|" l«liil.iiil I- iiiif .li-rli,ir::i

iilK ihiil till- -. n i^,,...|

\ iiitii.iMiii:; 11

.111^1 i-'Mi-

:

-fi'\iiiit I- n |n'r.i.|i \\||.. iiiiiliii' \,\ (AiH-rn-iii'i nur i-.|iir,ii Ln liii», i.r

u.-lllij Im- liki Iv I.u 1ki\.. iiin l.liiiu |i .|:;i. 1.1' iIm' ,i(ril- <<\ tin- lui-lin--.

riili.T l;il<iit .ir |i;,i. III. i.iii . . . in -1 ^li r,i.,' ill.- •
I .ml -liniiM

!«• ilil'iTliii'il. lint ..iil\ 'ml i|, • ..TV ill i.. .|.'ii.jfi'.,ii-. :iimI .•! lli.- {.i nl-

nt' ;i |iiirtifiiliii- |ii,u-,-. j. ii. u li, I,, ,Mi:i.ir,liiKiis ri-I. - n i, .,r m.M 1.. . n

I iii<-n.|, if kill. \. II ., i|„. iii,i,!,.r, ,i|- .|!..nlM lir I ii'.mi |.\ liii,,. lli.

»i'r\-iirit .s.iiiujil !« \\ jiriii ! ..T i||, .. ilu.ir i li;iiMri..c ;iti.| .ai. m. -., Imt

;IS |M.--.il.|r."" On till' I ,, I,:, 11, 1, il j, ||,,t II. ,.,.., ;||'x ill,.,, ., -,.|'\;|,,|

-hollld >H' Wiiriinl i.f , M
I

i--iMc iiuiiilM I- ill uliii'li ih|in\ in;i\ "

!'« -Miivlit aiKl >.'fi..ii.!y iii|iii.| i>liile ml lir -),..m|,| I,' u .,, ,i. 'I i Hi.iii.i-
>li' i- atli v,|itiiiy. ,1, .,„' I,,,, .,,, ,1 ,,ili. r 1.1. ,1- I.u .1, |„,.-il.l,., ,,f II,,.,, ,1,11,1, I, 'I

I'll1|.li.,\l'l- ,1... Ill illX'M ,1 -l„,'| ,,f |,;||„',' „„,| ,vl.,|(. Il kll.HMI I,, M,. 1,1, .1,1, 1,1

«l"''i II"" ' '"Ill l»iv>.-ii .mil lull- , I, ..111, I U' km. .Ml II. 1,11,. Kill ,1- ,'

.T-. _t'/.ll ,/l(/,l/ liS.lH, II.-, Mi.ll. I,,,.,. ...i'l. Ihl, ,|||U i, I, .|llil,.,| ,,i,K ,,,

4Sl. T:t N. \S .|.-|."i. Tli, I'liiiil I1...U llii' 1,1 1. ,1.1.1 ,1.111'.', 1, ,,1 ,i,k, ;iii,| ,v, kii,. V

i;iiiiili,| lli;il. v.lilli' il Hm •.li\i,iii, ih.ii Ml II I, ,,| |,iiii, ,|,i,. ,,( |,|,j ||,,,( ,,.

Ilii'li' Hii-* iliii,:;i'i ill ii.il-..>; "III. iiiiiiliin,'. ijiiii,'. III,. 111,1.1, r N. L'i\i' '1m\ i\|.ii-
lli.. |,ii.|..'i' \\.<\ i.f ill, ill;; I',' ui.ik «,i. Ill- |.., Hi. 111. 11- iii.iiii.ih.ii. I ml
mil iii.ihili'.t. .i-,,;..,i ,11,1, ,1,,,,:.',',, ,,, „,,. 1,, ,„ii,..tl,

I nil I'liillts Ihivr ii'.iilii',! ,|i;iiili'llii':il- ,,l,vi,„|,.- 11,1 II, ,,||,,.,. I, ,1,1, 1, ,v, li;,,!

I.v iii.|..i-iti. I'liiii'hi.iiiii. ,i. I,. ..nil ;i -iiii il l.ii.l ili.vMi, ill ,, .,.,. i„M,i,ii,'j -iiial.,1
pli' iiMlliT at 11 Nti'iil of I!..' iliity 1,1 r.iit.. 111. it .1 r,iiS,,.i,| i,.,„|,,,i,v « |,i. I,

iii-tiiiil II lir.iki'iiiMii «illi ii..|„','| 1,1 11,, . iii,'i,.h u.iin- II 1,1 .|,,ni,., \\\„', i. |,,-i

.i'M'j.'i <.f i',.ii|.|i?ij; |,ii.'ii;ii ,„i« «itli , lit. ih:.' Mil 111. , lull,'. III., I ||„ 1,11. III,.,,
''""'I'' 'l'''"l" !«' Oil llii' "1.- liiiii.l It i- I'l h^ il.iiiu.. i.iii- ,1. . - i),.t iiilK ,li.
h'M 11. I'M iii'l.l that a l,i'..k,'iii.,, fu,'iii\ i',.,,;,... n, ,|i,u .,, 1,, ,,,.1 ,,„_, |,|,,,

.|\ ,\,'iii. lit a:;i' ami iif .imi.i-,' i, >,'lii II.' .I1..11I.I in- ImI.I ji. uhil II., hi.Mii,
-nil.'. \\1,.) Iia.j n.'M'r x , , .l.„il,|,' .|,.,„|- ,|.,i,.'..,. ,,,,1,1.1, ;,,„| 1,,.,, 1,, ,,>,,„| n,,.,,,
u,„„l. I„'ii,i'i. h,. Ha. iiijii,,'.l. u.i, .iiili /,', ,,,,, /,/v 4 /;,,.,/,,„ .1 1/ /;, , , , |s:i| 1

lii'iitly Haiiinl iif llii. iinii'ii.,.! liii;,,.'!' i;i \i 1, .;._>! \i| |:;i

in .'.iiiiiliiii; car-. hIIIi .11. -li ili'.i.. \.,.„U. s. ,:. s. /',„,,,- i/.i, r.i, 11,,,/,.
'hirli ...iiii'tiiiii'. |i.i..i'il ,,>,'i' II ,.! i|... ,,11 Mi,l,, .Ml). ., \ \\ ,„,

1;. a I'linlii.ii tli.it r.iilni.iiliiii' «.!. ,|.ii •ri;, .. a.' I iii-iiii.ii 'i ,1 |.| i,,.

-"loiH. an. I i'i.ii|,liii^' v, |„.iall,v .' ;;i.i,: ; 1,, i,,. ,,'j,., in :ii:.., .„,,', „||,|

i.'.|>iiriii;.' \,ry ^iciit i.iii', \tl.,ii. li,' w ;, ,'\|„.,,, f |i,,. .,'n.,,i!, 11,, 4 ,l„,,il,|
(uilli.r iiiililii',1 tliat I. II. Willi il'V, ,,.|it I,,' .,,|,.|| ;,, ,, ,,,,,1..,. ,,( ,,|.,|||i;,n |i,|i

.•i'ti|illiiH apjiaratil. H,!,. Iiaiil.'.l M .r till' ,1, .,. ar.,! -.1;;.. .u w.hiM ..ii.. iiiMlri-

'in.'. /,„»,,«ll//, ,( .\. /,• (•„. V. /f'/„,„/ |;k, ,i|,. 11,1, ,1,11" I,, I til,' Tl'll, -" l.f

'^':ii !lti .\la. i;jii. IS I. 1:. \. -.,.1. 11 ,.,i.ii,ii„.., ,1. |„, ,1 ,K ,„ ;,,„„v
^n W,-. Till. I'Olirt .,ii,l: -'.N- till. 11, III III,. , I;, 1, J, ,.,,,, iinliii, ,,| lii,\v,,,k. I, lit

I .-k.. till' .Inly iif till' ,11., -I. I II,, I
.i|.

;||„| ,,, i,,,,|,.|,|.,,,,| ,,,,,| ajijiii .i III' it.
.ii;;i'il Hlii'ii li|. ..iiiii.!-. ill- .uri, i|„. ,|,k, ,ii.| |,. n,,i,| it, .l.in-.i-. 11,, .i

-. n.int in a ^.'.-ii.'ial «ii,v tli.. I|.,' .,r\ ,li„ii|,| l„. "....i ii,.,|, all,! all. 111., ir l'\

I,,. I'litML'td ill i. ilaii-i'i,„i- anil . -|„' it \|.,.i irii. .' ami rapaiitv i,f tin- .. t

rially is tliit trill' iUii'ir tin ..nai.i i- n v.mt tli.in l,y hi, a;;... I».,':ni.,. ||,|. ii,|,'|

I'.-i-iin nliii friiiii , ,,'\|i,'ii, ', ., u.mt ji.,,,,. ,1,1.1 ,'S|,i'i h'm,,. ,,|- iih'm nn.a.iin.
"I t'.lni'aiiiiii Hiiiil.l mil 111,, , li.ix,. Il,,,, ;,ii,n. !,..|.,,,. ami a|.|,i,.i'iiiti,,ii of till'

;-.'i"Wli'il;;i' of siiili lati'iiT li-k. f r -.ii,'!! iI.ium. ,.. iil„,iii {|,..|ii f.,| 11,01,' iiiiii al,'ly
...... !„. -!,.„,!, I ,,,,1 ,,,,!- •; ;. .....(

j|,^^|^ ;';,, j, \,.,i, ,•;,.;,„ t/ ./. r„. J.
' t till- .,i\ il'.. i. .Iant;i'i..ii l.iii . u h.i,. /;, i,-/. s,,„ ils|.;. .-, ,, (

'. .\. :i4i^ i-> \_;,

^ll.l..l.l|llaly ii.ks are • Lw en.', in- .S. Ai . Jilil, .'i.) !'. a. '.'l.'f,
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cur. ITo must. ONamino liis ?iirniiiii(liii<rs iind tnkc nutico of obvi.. i-

dangofs and opofatiinis of I'.iiniiiai- law-.'"

According' tn ono (-a.-io, if tlic (iaii,i:'T ti. vlu,-], die porvaTit wa< > •:

posod in jK'rforininf,' tlio work to wliidi llic waniinir in (iiicsticni r.

latcd was a wriotn oiio and not a|>]iannt, it cannot i)o said, as a n

tor of law, that the niastor fnlK di^cliarircd his duty l)v dir«>ctiiiir i'.

son-ant t/> al)>tain from a oortain cunrsc id" comlni't, allhoni:li, if i|,

direction had lKH>n olxnod, tlip injury would not liavr l)oon rccoivf,!
'

But a doctrine less favorahlo U> the sonant lias also Ivon npplicil.'-

" .Uis.v'ssippi Hirer Lnnphirt Co. v.

Schnridrr (ISfU!) 20 P. V. a'. W.W. .11

I'. S. A|>|). 74:). 74 K.d. 10,->. Spo .tNo

IS 23S. snina. An riiiplnvcr is "nut rr-

c|iiiro(l to oxcrciso tlip lii'.'lic«t |i(n-ililc

ilili;;i'nic to iii-liiict tlic pliiintill' in
I'vciy conciivnMi' [lailiciilnr of tlic <ir-

cMini>tan<(>^ in wliiili lio nii".'lit 1h' iiLumiI,

or in rvi'ry po—iUlo detail of lii-i mn-
iluct in till' piTfiiiiniiiKv of lii< iliitic.!.

T!ip rd(iiiiiiniiit in tlii-i rc-pi'it is only
tliat flio nia-tcr rxi'iri-i' onliiiary anil
rca-onaMo <'aro to s<i' lliat tlii' -.irvant
pos«'ss(.j a coiMpitcnt kniiwliili;i' of tin-

pwiiliiir ilanf.'<Ts lo whiih lie is cxpiisid
in (liiiiii; his work, ami of tin- |iiiraii-

tions ni'i'i'ssary to Im- takiii to f.'iiaril

liiniscif aiininst t .iso ilanu'i'is: ami in
the rxrniso of thai oaro the nia-tir lias

the ri^'ht to a..^mne that the servant
brings to the work ordinary intellJLieiiee

.and powers of oliservation. and the ea-
paeity to learn something from oliser-

vation and experienee. . . . Mme-
over. the dnty to instriiet against <lan-

gers ineident to the work extends only
to siu'h dangers as are known to the
niastor liinis»df. or whieli are n isdiiiihly

to l>o .<tpprehended from the nature of
the pniploynient." I!rii;iclil v. I hihioii

nil Co. (i.S!i4) 7."> Ihin, 2ip!i, 27 N. V.
Siipp. l(i. An eniphiyer who gi\es sinh
general instruetions and oaMlimis as will
pnalile the eniployeo hy the use of his "Where a servant lias to Iiamlle m I

intelligeme to eompreliend the dangers
whieh thriateii him ir. his wmk must he
held to have djseharged his duly, nl-

tnoiigh he does not anticipate in advaneo
overy possihle risk or areident. Tlmniji-

f,oii V. Ililinuil I'. Mlin fo. (lSIi."i) 8!)

Wis. .-,2.1. ti2 -V. \V. .-.27. Fn fUin„i„, R.
1 <{ /'. n. Co. V. Chrk (!S«:U KIS III.

ll.'t. the trial judge gave an instriiet ion
to the elTecl that it was the duly of the
ina-ter to inform his ser\aMts „( all

danger in and alioiit the [in iiii-es wln-re
they are rei]!iired. hy his zuithori'v to

perform hilior. The "court said: ••This

was manifestly wrong. Ilailroad
ployees, a, all thi' liouks lay dowi
doctrine, a-sume tlie ordinary ri-k-
ha/arils of the employment. The i

siimilinn is that the employee nii'

stands the naliire and dangers of

employnieiit when he engages in

sei\ii-e. ami. if not, that he will ini

!iini-elf. It would he wholly impi >

calile for railroads and nianiifa.n;.
to employ men of experienee to in'

each of the hamis that any paitj.

act he is iccpiired to perform is .!

gcioiis. It would tio ruinous to -'

liodies to hire a person to accr-nij.,

e\ery liiakeman and olhcr emplovci-
inform them of danger in the piM!..i

mice of every act of duty, or oi i

danger in the manner of its pin.r,

anee. It is inipo-sihie that the hn\ .

ever itnpo-e such reipiiremeni ..

that is Hhat this inslrnilion in -

stance a-serts as a legal reipiircm, i

".\ verdict for the plaint ill' i- x.

ranted wliere a trestle on to whicli

engimer was reipiired to pn»li a tr !:

cars freipienlly uas loo weak lo sii|
i

flic engiiu'. and the only caution he h

leceived was lliat he was not to ran
hcyond the edge of the fast land, !

nothing was said which indicate.! t

grcainess of tlie danger. I'tiiiliiur

r.iir II. Co. (IHTII) ;it N'. .T. L. l.M

"Where a servant has to h.uiillc w..

ten metal in the mighliorhood of w ''•

all that is mcM'ssaiy is to instruct i

how lo liandle it in such a manner i-

avoiil explosion, ami to infoiin him '

there is danger of explo-ion if he •!

not handle it as instrinled. Ac. ..

iiigly. an instruction that it was ij

duty of the master to warn plainti;! ;: ,

an explosion might nsiilt from tic '

taet with water, and of the •|i,i '

force, and prohahle elTcct" of sin h ,!

explosion, is erroin oiis as iinposin, .

th.-- ma-ter the .Imy .-f fotctr!!;:-

jirecise re.siilt of any possible expl '
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'I'hc iluf.y of in>tnicti(pii is imt :i<l<Mjii;itil_v fieri'.. riii.Ml iinli-< tl II- 111-

InniMiii'ii n

il

^IM'flirnr tlu' (hiiiiicnuis >iii:ilil ics i.f llic iijipl

lariiil iti wdi'il- (lc\cii 1 u(

Klll.-r, j;, llii-

illlllilUllM\ .

Ill- Will'llilli;- i;ivrii inil-t. !« ciMlcli.-.I in Sllcli [.I.-iin I;

ili-ui'i- llic MT\;ililV iiiii|cl>I

IllU'l'iVjc M> to

iinliiig iiml :i|'iii< ciiniii^- it..'^ (.

A- llic :i-(> uf :i iniiinr iippniMclic- tw.iit v-ono \,-.,v^ \hv sn'ii.-iciicn

,.{ llic ill-^lMlcli..|i is ;;:iui:,.,i umvi- iillil liiniv ii(;iil_v i,v tl,,- ^all..• (•.•n

-i.lrl;ili..||- ;is iirc cnn 1 1( i| 1 ill;;- in ih,. cii^p ,,f ;,„ ii'llllt.'''

254. Adequacy of the means by which instruction is conveyed to the
servant.—

i C.niiMiv r;^ L'|:i„ :in,l i':;7, nuu- :,. „„lr.) -A warniiiL.
uliicii ill.- iiijiMcr ,,v liis ivi)i-,-cnt:iliv.- .1,,, > not. lake immiici- Mc].-; i,,

liiivr .Mnwvr.l IM Ihr M-niinis \\ii..Mi it r.,nr, rns is, 1"mi- jiiiadical pur
|i"-i -. no more

( IV. ,ti\r than if it li;i.i n..t licfii j;iv«ii at ail.' A- in

iiii~tri:il Ciinc.rns arc n,iiallv rarricd on. tli.- most cominon ni.ilio.l ,,f

•.'ivin-a -<'i-va;il t.lic n.-.-i-.sirv in-irnction i- l)v wore] of monili. |!ni.

both on |,i-in<-i|,I.. an. I aiitlioritv. it i.s d..;.,!- tli;if tlio pr.,-i-,. moflio,! l,v

wlii.-li in,-t ruction is iniuari.'.! i, iniintitcrial, pr..vi.||.,l it wa- .imiallv
rcviv. .1 l.v liini. ..i- tli.. form in whicli it \v:i< -ivoii sifli that, if h.-

lia.l <'X.-iviMM| rc;i>..nal.l<- .-aiv, li<- wonhi h;iv.- ..htain.'.! a -.iilli.-i.-nt i

pr.-licnsi..n of the facts whi.-li it was int.-ml.Ml to < nnni.-atc to him.-

'".
11- "'

, ,

"'"' '''•'" '"'I'liii-' llir..ii-li line III 1,11.
•Wiirni.i;; thnt .i 1,.m>i. i^ vin-,- is -li, U-. n In,,. 1 1,|. ..,i,|,|„v t.ili-. I I.mI 1,..

rnt,-„m,.y,-, liy til,. .|Mt,.„M..it tli.n it is ),.,. in,, a .ir.-.ilMr -.nv m v,., v liltl,.
•liiL'h lm..l. sin,-.. 11k,i ,.v|.,,.-i„„ is tl„.,i;;l, t„. i. ,„,t an .-v,,., ii-,,,,:.! 1,mm,|'
ti,..iii,«tly a|ii.li..i| t,", 1h„--i-, „f ||„. v.TV liiit iii.iU,., „„ ,|i,,.,., ,-,,,,„.,, ,-,,r f,„i|„.r
op|"i-.il,. .•li:iiM.-l,.r. 11,'.,.,, V, >;„„,, iM-li-ii,-ii,,n<. 11 ,7s.. „ V SI., I r.l,,,-
['"^"1- .1//,!. r„. ijsiis, 111 I 1.,!,. :|..i-j. si,n;,.,,H, .( /,•./;„, , <•„ (h.i-, , i.i-t
... M<-. (.-.'(;. |,.lli,i- Mil ili,.\|„-ii,.ii,,,| Ma.^. :!|.-,. :;!! \. |.;. io:!ii (v,-i.li i 1„.|,1
wiiilsinaii liiiTil t,i »..il; i„.ai- a lii-h t.i liav.- I„ ,„ i|..l,t|v ,lii,.,ii-,| fur ,!,
L'rav,-! liank tliat li,. -.v.i- -tn k....|) tu.. f..|i,l.-iiit i

. C.ini.ao- ^^ J III n..t.- 'i v„,„ ..

vu-.nu t|„. |,;n,l< ami ..in- .m tli,- t'l.r... 'A i.i.i.Iiua.l.-i »l,i, is inf.n ni,-,| lint
iiinii IS mil an a.l.-.|iial,. warnint.'. iw a n jiarl ,if tin- tii.Ii i, .1, i, ,ij,,. an. I i-in-
in.ill,-r..| l.nv. /(.,/./ v. hi,! |l!l,il, Kit; n..t Ih- piil in r.-inir -..nii .-n.iif.h '..

ii,.|-

'•'.''";•" ^"- -•^.'-
,

'"' •'"• i"'^' 'i-oM .ni 1!,,. ..-I,,..!,,!., tu

'.. .M,. i.i Atl. jln;. In r.,.,/.//., V ./„./- lul.K- ,„.J„„.,„ i,v a jui. it !,. fails t,,
-^> M-Sil, -1 linn. .;:m;. „l„i.. a liiiy „f a-.-..il,,in ll,.,l a uainiir- 1,-1 on
'"'"'"" >''"-^

I ' -i"~' 111.' aM-r,i...,. «hi, 1, 1.,. h.,< ,l,liv,.|,-.| I.I an ......oitui-
iMi.nint of in1,.||.i,.rn. .. was in|iii..l at a -.i .. v -lal i.in 1.. I.,. I.., h.o ,|,.,| tn .1,,.
tliLini:, all,i,vii,M hi, f,„it In |„,.i,,.t I,,., train ,i. ,:|.,l„r l;a. .,.,.-1: ,| it , ,|,.-i i,,-,.
.\nnil 111,, plat till f an a-.i.n,linir ,.|,.- li,,,,. |

,-, ;,,s,,,,, /; ,(. .v / /, ,-., v
laiiir. It wa- li,-|,| that it was f,.r tin' M,,';r d^s), :;i K.,,,. m; i

|i,,,. m,'
Ijiiy t.. siv wlii.th,-!- an in-.tiiii-li.ni l.y Minll.-tin l-.ai.U .-in. I [.la-ai-.l- I'liiiit-
1

... <l.t..n.|anfs fni.-inaii t.i tli.. <.ir..-t o.l or |.,i-l,-.l. ai.. |iiii]i..i- nii-t ImhN nf ,ri,-
tliat. 11 III,, plaintiir w,-nt on tli,. .-l,- i,;M ,„,ti,.,. „f ,|,,„^,,., i,, rnilrna.! T-iii-
'.'l.ir. 1,.- i.in-l 1... .-an ,a| aii.l n,,l f,„,l pi. .v..-. I,nl nut tl niv ii,,-I li,, Is : an.)
'''['' «-'--'•.;;' '-"ii> ..splii-il. wl,.i,. .1 p.iiu lia- Ik.,.|i' ,.\pi,.-,lv n.iti-

An I'liipiiA, I in. IV put an .iiiiil
••

< > . .. .

\.'l. I. \l. .K S.

put an .inpliiw.i; 11, ij. hi; taniiot i-uiiijilaiii that no i)la<-aiJ

•H
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And it wniilil po<>ni tluit if a si-rvniit wlio is unalilo to road ontcrs an

cni|il(i_viiiciit, kimuiiin tlia it !> cii^tdiuarv to (•oiiv<>_v iiot.icc of wrtiiin

spccitie (latii;<Ts tlinniijli tlic iiK'diimi of writiiifr. ho must tako tlio (..n-

sc(]iun(Ts if he is iiijiin-d l)v n asun of jiis inaUiiity to understand ^ n

ann(>nnc<'niciit so "ivcn.^

or I)iillitin iMiiii'il \v:w pn-tiil. I.niiin-

rillr it- .V. I,'. Cu. V. Ilnll ( 1S!MI| ill \\a.
11'2, 8 So. .•|71. A liiiliciml <(iin|!;i!iy

liavinu liiiil liin-iiiit (mis ni ulliir iniii-

panics ill il-< usr m- (iM|ilovMniit ii-;.>\i-

iiiily iiiipi cti'il. (•oiiiliniiicil. ainl oiiIcicmI

to 1m' si'iil to tln' sliipps I'nr ii'p;iir aii'I

rojinlaily taj.';;iil ^o as to warn ciii-

]il<iy('CH of tliat fact, lias not fully ilU-

•liaii;ci| its olili^Mlidii of (lilc cue to-

wards niip cii'.Mi.'cil in till' pii foiiiianco

of niu'lit service as a car coiiplir. unless
tlie ta}:s me of sii.li s|/,. nn.l character
as to lirinj; the coiKleinnal ion of the
cars to his atlcntion, or he is othi'rwisc
inforncd of tin' fact. Mi in is v. ///('

i».;.v f. //. V„. (ISliT) V.\ l.a. Ann. 21,
21 So. 120. Whether a railroad com-
pany is iiniler the duty of proviilinj;

iniaiis for warnin;.' trainmen as to the
pro\imil\ of low oveihcad luiilycs. such
as "uliippin;; straps" or cautionary
lights, is a i{iicstioii to he determined liy

utility and the custom of \\ell-re;,'ulatc(l

railioails. I.uiiisiillr i(- V. //. To. v.

Ilnll ilSsHi 87 Ala. TdH. J 1,. 1!. .\. ;iii,

(1 So. 277. See chapter M.. ««(<. A
slaiemciit hy a yard master to a newly
employed hrakcma*!. that a cirtaiu
hrid^'e was too low to char a man stand
iuL: on a low oar. and to look out for it.

and l>y the coiuluctor aiicl a lirakeman
of the train upon which he was em-
phucd. that it woiilil not ilear a man
on a liiu'h hir\ car. is not such warning
as will prcMiit a recovery linm the rail

way company foi- laiisiiif; the death of

the lirakeman. who oanie into I'ollision

willi the hridL'c in tlii' ordinary dis

charj.'e of hi- duly, standing: on a car of

ordinary hci;;ld. when no coids were
siispendi<l overhead to .ive wainiii;; of

the l)rid;.'e. as was the fjem ral cu-tom
of raili.iads haviiij; loiv l}iil;,'es. I'l.

MCrlh iC U. (1. It. Cii. V. Ai/.o- (l«:i;ij

21 Tex. ( iv. App. 271. .M S. \V. .ViS,

Allirmed in (lSU!t: I'cx. I M S. \V. 240.

A r.iilroad company owes no duty to a
lirakeiiian in its employ to huild a fence

from a callle ^oiard In lln' liiu' fence in

Older to gi\c liiui notice ul its cxisUia-c.

reme^ nrp not supposed to lip huill in

-iich places for this purpos<', and u

luaki'inan has no riyht to expect to r,-

I'cive infiuniation in smh a niann. i

l-idhr V. /,.(/.. shoir it U. .*. I{. '
.

(ls!ir,) KiH .Miih. (iiKi. till N. \V. :.

!

The operator of a mine. who. in ac. i ;

ance uith a custom in his liii-ni.-.

places .1 <lan;.'er si^rnal in a room il a

mine where there is stanilinf; yas. is n.it

rcipiired in adilition to place a man :".

duty to watch anil warn n^aiusl mi

trance into siuh room with a n.ii. !

Ii;;llt. <'rilill„.l ((Jill II. C't. V. hr>.,,;..l

ilS!l7l !» N. M. V.K 4!) I'ac. 8(17. An
instruction in an action for injury to n
em|do\ce. that a card notifying' mu-
]doyics to keep their eyes on a cci' li'i

machine while operatiii;;. an it is din
fleiOMs, did not inform tlip phiintill i.t

the increased and I'xtraorilinaiv clu-. r

of oper.itin^ the iiia<hine when a ccr

m

^ruard was hroken. is not impropci. ,i.

such a notice conveys no inforuial i ti as

to anything' except the danirer to hi .i\<

jji'idii iidi'd from tliu inachine while ii i^

in pMiil condition. Illimu iilhul v. t'luni

(1.S!I7| 2i« ('. C. A. 427, ij l S, Aiji

S, 81 fed. ;!2U.

' Willsi, II V. Ilnllsliill if T. <'. I{ '••

(ls,s:!i jS Tex. 4:!l. where tol i.c ..I t'v

defect iv>' character of a car was 'j]\:r.

in the iisii.il way hy chaikin;; iin i'

the words, "out of order," and pi )• i .'

it upon a side track for rennoal. I
• -

lourt held that tlu' siTvant could o ili

.secure exemption from .su(h usau'i 'r

custom hy contractini; apaiost it: i!i.i'

his iniapacity to understand the nil m.'

and exiciit of tin' husinpss lie in. ; !

to perform was not cmir^rcahle t.. '
i

fault <d' the company; and that il « -

immaterial whether Mich incapi'ilv

aro-e from a want of suflicient cdii. i

to read and understand the piirpuM ei

till Usual "out of order," or from \i.i't

of skill ill the peiforinancp oi ntler 'li

tics pertaiiiin;; to the employment. 1;;

5 SI!, note '!. mill, another case rcLitini.'

to the

cited.

t.ii^ijint; ul t'undcninL'J uai.- a



CTTAPTER XVII.

ASSCMITIOX OF RISKS IJV TIIK .SERVAXT.

C').'). Inliodiutnry.

2."i'l. Pio|i(r ('Ij--ili<Mlion of .'i^-miMcl ri-l<^ rnn^idorod.

A. .Assi MI'IIOX (11 lilSKS (ONslliriifli wnil liUlllKMK TO TIIR SFItVAVT's KMlWI.-
l;iM,K <)l! Ki.NOKANC K TlieilKOK.

2'u . f.'ciii r.il ]iT iii(i|ilc st;itiil.

2:>S. Siivjilt .w.inics ri-ks n-iiltir,;.' fiuni coi.ditioii.s for wliioli lie liiiiis<.!f

i^ n-piiii-ililc.

B. Assi MpriiiN oi iiiiiii\\i!Y nisKs.

^.>'.i. (»riliii;in ii-l;s incsiiiiicd In ],av,. 1„.,.ii inidr,-|;ikfn liy a porvant.
2i;(l. RMlioiiilc of thr diicliiii- ,;f the ;i--uiii|.liMn of .)ic|in;iiy risks.

a. I'loiimi.tiiiii t!iMt ,,nlin;irv li-k- ^iic ,• |,ivli,-iidc"d l.y a srrv.-iiit.

h. I'li'MMPiplinii tl,:ii ;, -.n.nil .i.,.|c,- t.) iiii.l.Tlaki' i.-diii,uy ri-,ks.

2iil. W'liJt ri-ks arc diTiiii'd orlinuy: LTmially.
2ii-2. I'.i-ks laii-cd hy the a. -Is ,,f f.lluu -cnaiits."

2ii;{. Ri-ks aii-iiij; from thr iliarail< r r,f (h,. iri-tnim<'ntalilics n^od.
2(i4. Ri>ks crcatid l.y p.riiiaini:! loiidiliun- imilciit to llic Ihi-Iik-ss as

openly ronduclcd.

2nr,. Ri,k- ari-iii;.' oiil of temporary oonditioiis incident to tlie u=e of the
instrunii'ntalilies.

21111. i;i-ks ini-ident to -peiially danireroii- einpl.ivTnerEts.

21',:. I!i-ks ineideiil to <iin-lriielion ui.rk.

2ilS. Risks ineiilent to the uork of le-toiin;: in-t nniieiilalities to a nornml
eonditioii of -aU-U .

2iili. i-ks in.'idiMil to uoik llie pio-i,-^ of ivliic-h is con-tantly oriiatin^'

new elements of nn-afely.

C. Asm MITroN (11. h.\ri!\(ll!ni\ AIIV I!|sl.>,.

27(1. Extraordinary ri-k- iioi ii--nHii-d l.y a ^iTvai.t.

271.—mile. s eomprellelided hy 111.' -.14. ml.

272. -SpjiliealioTi of the doeliine to -p.iili, (•,.-.•-.

2i.'l. I!atii,.iale of the servant'- iioii,. --ui.i|il i.ni nf evtraordin iry ri-k«.
271. .\s-iiiiip|i,,„ of an estr.e.r liiiai> li-k iiil.iied from know leil;;,- I hereof.

274a. Jiidiei.il -lati'inenl - of Ihi- .lo.irine,

27.".. lloelri.ie eoii-i.Iei.d u ii h lef.M.ine to the e,,nipar:'live knowledi;.' [.os-

s<'s-<mI l.y ihe ma-l.'r and -.rvant.

27.">a. Iii-tniethiMv -Imuld !..• c..i;f..rh,..l,i.- t,, ilie doetrin.^.

27(J. Rationale of the d..rlriiie ..f the a-mnpli.in of extraordinary ri-ks.

277. Appliealion of .In.riine in ea-es whei.- the injury is caused l.y a de-
f' It i\e in-ti 1111 cid.ilily.

•2:>i. Ap!:!.eati<.,i ,>f d;..'riii.- in e.i-e- \\!.eie ila; iiijtiry io cauicJ by a faulty
sy-leni of uoik.

271). LiniiU of tlie doctrine.
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n

270n. Asxtiniplion ,,( li-k rml pHvlicMMr fion, kiiMulc Ilm^ <,f t!i.' cualii;,,

aliiiic

27'.'1). ('iiiri|prrlicii-i(iii of li-k n-iiiillv iiifi-i;il.li' fimii kmm liil;.'.' of n.ii.lji i,,i

2S(I. Ddf-liiiH' tlnit tlic ~ii>,iiif-- kninv 111;;!- ul :iM i\l i .KinliM.i rv li-k ,\,,

iiiil rliiiip' liiiii. M- :t niaitcr iif liiu. witli ll- .i--iiiii|il Imi.

2S1. Trrr|Mir.iiv f.Myit fi.l :r-. i,f ,i Lumhh ilaii-iT at tla- tii if llir acril, .

2.S-J. I-'aili,ji- III" llir -i-naiil In iiiilil\ ilii' iiia-liT a- lu llii- r\ i-lnUT c.f i

i|aii'ji-i(iii~ iiiiiilil iniii.

2S:!. Scrxaiit'- |Mi-iliiiii lln. ,aiin- »lirlli.-r tlic li-k cxi-lnl ulini In- li,

«iirk. (ir -ii|MT\i-iiril alliiuaiiU.

254. Li'iiirtli of liini' iliiiinu' «liicli unik \\a< ('oMliMiiril afirr neitirr df ;

ri^k wa:^ n'rcixnl.

2s.'i. Servant imliiii'd liy iiia-lir'- |iiiiiiii^i' tu luiii iriiii' wnrk.

2S(i. l-'ai-l ( liat iiijiiiA «a~ in i ImiI in nhi \ in;; a >|Mi'ial onliT j,'i\cii ml I'.i

I in 1,1 ; ^iL'nilli-alii (' uf.

2S7. .\»-niani'i' liy nia-lir di- \ i.-r |iriiii'i{> il that the roiiilition- uiii- -r.

cir.rl (if.

255. Servant"-. a(if|ilaii(c of a known ri-k ii-ually pic-ninnl to

voIiintaiA .

28''. ('ircmn>tanri-. nnilcr wliidi a ~i'r>ant i- not ilcinml to liavc ailcil \.i

iiritaiily in cxpo-ini; liini-i If to a ri-k.

n. Minor-.

h. SiMinrn.

r. (nnvirt- «lio-c lalior i- liiii'il liy priv.itc cniploycrj.

(/. Statutory iiiovi-ion. ri-lrietin^' -nvant"- ri;;li| to aliainlon t'l

<'in|iloynMiit.

290. Oiiiiplaint, ulijrition, or protc-t oniittnl or iiiadr.

II. No roniplaiul. (ilijirtioii. or proti'~t i-^taMi-liccI liy tlic i'\ i I, i

b. Complaint, ol.irci ion. or proii-i totalili-licJ In iliu oviiiiia-i-.

I). .VssrMiTiiiv (It- i!i>i;s nv minoii siuvams.
2111. Or.liiiaiy ri-k-,

2!I2. iv\tr.ioiiliiiai V ri»ks.

Tlic (li'i'iM-c lit' iis-mii]iti<iii iif ri-k< !- triMlnl. in c1i;i]ilcrs \\i.

XXIV., iKisI . wiili i-cLitimi 111 the t'mir .-|ii'ci;il clriiiciil- iiiilicalcil \y\ ;'

tirlcs.

'I'lic uliliualiiiii (( il M i-\;iMl 111 i|iiii :iii ciiipliA iii"iii in wliidi lie lin

liiiiisclt' (>x])ii-<m| Id iin ;iliiiiirni:il risk is ili-cii-^il in ^ ".(II'. ,/,./.

Tlic (plilio-iiliuii (it'll scrviint to rcpnrt In lii> iiii-rim^ ,iii\' ii'iiinr'

risks wliicli iii:i,\ I'liinc In lii> kunwlcdoc is trc:iici| in ^ :','

.\< to tlic Vjllidilv ailil c!Tccl (if :i;;i-ccii:ciif,- iml tn IkiM ;i iii;i-I I'
'

s] II Ills il lie till" lii- iK'ijIiociicr, M'c liif clKipIt r in \iiliiiiic in., wliidi iL ,!

with ;i;;rccn;ciit~ ;iccc--iiry In the cuntnicl uf liiriiiir.

255. Introductory.— TIk fnn iiuini;- cli:ii>lcrs (•(.niMin ;i stMicnicnt ..

lliccdiiclii-iiilis :it. wliicli llic \ Mrimi- ((iiirls li;i\(> jrrivc I in i l|i. nr. li-

of dctciiiiiiiino the lialuvc iiinl cxiciil (if llidM' ')l)]io;iliiiii- w iiicli il i:,,i-
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tci- is iiiiiiIi<M!l\ (Ic.'iiifil to iiinlci'tiikc in rcspfft to tlio pi r>iinf5 whom
111- ir(i i\c.-. ii.iii his ciiiipIiiv iiicnt. I'lilt-.s a lucinli ol' nnc of tlicso ol>-

lij.ilii'ii> ii (>l:ilili-lici|, tlir jii-iiiKirv ]inrc(iiii-ilc \n ihr iii:iiiiI<'ii;iiico

1.1 till' MT\aiil'.- action i.^ (pl)\iiiii-l\ lackiiii;'. Sic diaiit'T \i.iii. IJ,

y
•>/. 'I he (Icci-iiiii.-^ wliicli iltal wiili the ciri-iiiii-tanco nil. In- wliicli

r. .-.A.iy i.s (li,-alli.\v< .1 alllii.n;;li llic jiia-lcr i- )ir»i\cd l.i liavc U-i li in

i.iiili. will ni.w l>c n\ic\w(|.

J-..iir .-ciiaratc iii;l<ii-<'> .ire oj,. n ti. llio ma^liT, n':.;

(1 ) 'lliai. ilic v\>k ill (iii(~ii.,ii had i«iii a^-llllR(! liv tlio sorvant
(_'. Iliai ilic .-crvaiil hail Ih ( n juili\ d' fcnt ril.iii.irv nciiliucnw,' in

!( iiiaiiiiii;; iij ilic (•iiij)l.,viii( nt uliii-h .-xj,, -rd him to tJio ri.-k in (jiicti-

li'iij.

I '.) That the scnaiit had hci'ii yiiilly n{ coiitriiiutorv iicdi,:;vncc in

r(-|.iit tu ll'( i>arli<'tilar acL uliicli was liic iiniiicdiai<- i-aii^c ><( iiis in-

Jlil'V.

I 1 I That ihr scrvanl liad .-(. futidii.icd iiiiii>..lt' liiat llic ai-iimi wa-
l.arii.l \i\ thi. upcraiiDn of tiit- iiriiiciplc cnilKMliod in the luaxiMi, I'.;-

/( /(/( linn jil iiijiiiiii.

()i ll.of .Iclcn-v -, only tho lirstcan proiwiiy Ik' n.;;ai-d<d as .|(|Miid

(III uiMin <ii- arisini; out ot tJu: (••.in lat't. .if cinpioynii iit. In its rda-
II. .a lu liic uihcr tiii-<'<' di'fcii^es, liio c(,nIiacL is nial<.rial iiicriiv fur ihc

r. :i-.ii liiat ito (•xi^t<lu•(• rriidt rs po>-ililc tiio ovciils which conslilnn;
ili<. (Ml-'- iif ai'lion in cacli pariic-niar iii-tam-*'.

All ihcsc defenses pn...|lpp.isc liie .-aiiie e-M'ntial state ef facts, r/:..

tlui! r.riaiii danger.,ns cc,ndiii(,ns incident to tiic work were or oifht
I.. Iiav<' U'l n e(.iiiiir< hendt d iiv ilie servant: tliat, liaviiii: t.liis cenipi-c-

lii ii.-iiin, aclual or iinpuhd, he did or refrained from d.dii^r suiue-

'liiii;;-: and tiiat, as a con-e.|nence of tho coihinci, thus ](ui>neil, lie suf-
li iv.i the injury for which iiideiiiiiit.y is a-ked. The result of tliis

i.!( iitiiy of ol( ni< Ills is that, in a hiri.e mrnher of in-< ii.'es. tho jii-

ri.lica! i flV ct of any spe, ific eviileiic*- wliicli jnstities rli ifereiiwthat
"lie i.t the defense-^ wa- availalile under the i:-iveii circii -lances inav,
iii.ivly hy a ciiaiip' in the l.i^ical puint. ..f view and in the i. rminoloiiy
eiiipl.tyed. Ik- s.> stated as to show thai one or m'ir<> of the other de-

l. II- ~ is also availalile. The precise extent of this tliiHu-etieal intt^r-

cliiiiiui ahility of the defen~e- has nev<-r U'cn invest i-:at,ed, and. as the
:ii.|iiij'\ is one (if ni( !( ly xh. da-lie inlcrcsl. il is not wurtli pursuing.
llic chdice ol a d(d'eii-e will alwavs d< pciid iip..ii tho \-iew which is

(Ml rlaihoil as lo its siiperinr e\pe(lieii..\ . nranl U-iiiir laid, not onlv
!" ;ii. e..iiciu-I(iii.-. iMii-i iiiui..ii-l\ sii^ciic-ie.i ii\ t.iie testimonv iiixin

^\ll|.!l the eni|i|uycr mainly relies, Imr ;il-i, tu n (pioliiiii which, i II view
ol ihe chriinic aiita".iij^i'ni>iii wlii.-li ex. -Is iM'tweeii jii.lj:es and juries in
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C'liiplo^vcrs' liability cases, is of no siiiiill imiclical iiiiportitncf'^— i/:.

I ikIii- wliicii ilicon- of tlio evidence i-, iliei<. the .«tnin-i >t in-ol.jil.iliiv

that. tii<> rif;lit of recovery will ultinialelv lie tie;ileii jis a matter t..r

liu! court to (lelerniin<'f Tliere is no (idilit i.liat tliis aiivantjii;, i-

nm.st likely to be oLtained liy piitlinj,' forwanl tlie lir.-t of tiie defen-.-
enumerate.! aliuve, and tor liiis n-M^.n it should :d\v:i,\s be select.,! in

any easo in \vlii<-li tlic (evidence >u-t.ains it. even llioinrli tlie praetiiinn-
er should deem it advi>abk' to rely upon (,ne or nioi-e of the other de-

fenses as \v(dl.

In this ami ihe three ensuing- chaider- all ih.-^e defenx's will 1k' cnn-

sidered under their nmre iicnenil ;i-|.ei-t- i cinijileis xvii.—xx.j. 'I he

circnm>lani-er. \vhi<-h w.irranl the iiilVn ihc that the M-rvanl had ili.it

eoniiireliensien of tlie ri-k wiilmur which unue nf the defeii^e^ c;in iji.,.

ell.'ct will ilien be di^cu-^ed ( chapter .\\i. ). 'i"he reiiiaiuin- chain. ix

ol the present volume will !« devote.! t.. a di-.-us-^ion >•( cert,ain ^>,ru\l

el.-ui.iits by whieli tlie u-eneral rul.'< wlii.di d.-tenuin.- tli.» applicabiliiv
<d the def.ii-es are mmv or l.'<s qualiti. .1 (cliapiers xxii. xxv.).

256. Proper classification of assumed risks considered. h, s.m.
cases the risks asbtimeil are spukeii of as beim,' ilivisibl.^ into lii

-

which are ..rdinary, am! thox- wliich are km.wn to am! iinder.-tiiud I ,

tlic servant' Jliit the amilysis tbiis su^ii-vst.'.l is plainlv imic.'Ui:i:c.

imi-imueh as it i^imrrs tlie fa.'t that an oMiitial an.! characteristi.' ;it

liihute of an ordinary risk is that it is appreciated by tlic ser\;ii!i.

See § S.'iT, liifni. In fact, it is evi.lenf tliat what is really meant l.v

the courts which liavo used tliis !am;na;;c is that the cate-ixrv of .,l,\i-

ous ..r apparent risks includes botli tlmse which are cenerallv d. -i.:-

naled as or.linary, and also those wlii.di are extraordinary, provi.i, I

they arc a]iprcciated by the servant.^

' fn A)riiiVs<i/i V. Ciinirll (1S!12) ir5-2 \\'^'M\] 42 \V. Va. .I^.T. 211 S. F JOl":
\. y- -"I- •"' N- K. •">7.'i. it \VM> ic tliMt jii ciiiiil.iycp a<~tmii-i .jiilv till' liliH
liiarkiMl (liiit -'ii scivniit .iiln iiiu' into rmlinai ily iiiciilcMtal to lii~ Viiiii!. \ , i

.

I'li'Viiuiit wliii'h i-i lia/ar.liiiii as-iiiiicH Kn^in,,, "ainl to tlii> i'iiiiiI<ivit\ U';.i,,i;
(III' Usual risks of tlio scrvii'p. ami tlins.. niaiiii'T of lia\iiii.' it |iiTl'oriiinl (i;,! .,

wliicli ail" a|ipariiit to onliiiaiy ol.^.r- v. Cnn-,, |ls:is; sil 111. A|i|i. Ii'.i
I

• i-ii
valinii." ^^riiiii|iarc tlii" stati'iiuiit- tliat "an .iiij.l.n ,!• i|,,cs not a--iiiii.' a'l Mi.
'•ol.vioiw." as «,.|1 as "onlinaiy." ii~ks li-ks of a—ivicp in wliiili lir ma I,.

me a-suni.il tlliirhi v. A i,r ilrm, ilhi- .•ii'jaL'i'l. l-iit lio as-iinir^ onlv or.jii' nv
rnyr f„. llsiiT] !-)» \. Y. a: I. 4(1 ^.. R. nlniows, or kiioHii li-ks" I M'atiin,..ii in

A. 411. 4S X. K. 8!)7): tliat a snvaiit \\"oo;l, .\Ia~t.r & S.ivaiit. ail.i|.:..i i'l

ii—ilmcs "(poliii.iiy iiinl a|)|i:ii.'iit" ii-k< III.Kiin SI., I Co. v. Itiui„,„n |!s!i|i! i:-i

1/Vi/,' V. Until (nin ,{ Hlrrlric to. [IlllMl] HI. :(-,). ,-,:] N. y, m; , ; tliat a sri'. I'l
111 Ml'. 17. 4(1 .Atl. 804; lliisiiuirr v. fin- ,|,,nnu's all tli,' iir.liiiarv and apiui'it
vnnuil,, s. rf.lf. /,'. Co. [IS'.ii] li:! Mi.li. lUks of liis .in|,|.,v,nint' (C/v,/,,,- v. /',,

tI4(i. .>:t \. \V. S2.")) ; anil •onlinaiy ami v. » i{- ./. r,,.
|
|'iihi| ;\ I'mn. IDrl.) 1 :. i

k«i.".\ti" ri-ks il.nuixvill. ,( \. U. c,,. .\it. i;i : .•ihuii,,,, v \Vih,ii,i<ili,ii i :
V. >>,; riSlKI] >)1 Ala. .51S. S So. IMn) r.l.rhi,- r„. [lliiil] .) Pcnii. [i),.!.! -iw
!i'"l "or.liiiaiy anil olnioii^" lisks oOAtl. ,57).
{Uicnc V. ll/iti/oiy li t:. U. R. Co. ' In a Lent easo, tlic , inirt. aftn I iv
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ll luis also Ihhii liiii] ill

iiiL'i i>. li'»\\('\cr ilicv iiiii\

wii t.liiit a s<n;iiit ii^-un lli<- ri

il iv the fxcrt-isf <it ortliimrv uli

i;:iiii>t. wliici

i'\;ili'iii iiiicl ('ill

1 IK' in;iv >r'.i. . 1 i jiiii-

t' t'Xiii'r.-'iidn is iiicniv OIH' 1II<h|c

Kilt. I

III

lis liii'in

<'llllllri;Ulllir lllf I'llli' lliMl It. IS IliPt

lUMtrctiHirlip'in-*' t(> cNiMisc 11 scrviint I" U.iiip-r^ iiiiiiiii-i wliirli he ciin \,i;

liiiiisclt liv tlic ('.xcrcisc of line cure. Scr clijipirr w.. unlc. So t'nr,

ili<r('t'iii'c, as tlic (c)n('r|>(ioii tlnis eonM'Vcil li«:ir- n|H.ii iIk- i|iir^tic.n ti(

till- pptjM'r t'l:is>itic:Ui<pii of ii.--iiiiu'il ri^ls. il -iniplv tlii-ow , ii- Imck

ii|Miii llio fiiiiclaiiiriiiiil iiriii«'i|ii<' .-t.iiitij in ;; :;. <//</< . iiii<i ;iiiic.iiiiis t<i

imtliiiifr iiiorc iliiiM a ilcnial uf tiie hi'ViiiiI's rii'lit tu rccuvt-r wln-i'o

riil|iiil)ilitv, as iiicasiiriNl liy tlic particular -laiidai'l wliii'ii it inijii-aii s,

(•anii<it l)o iiiipiit/T'd to the ina-trr. l"or this I'la-mi it is iiii-iiitaliic as

11 l>a>is for a pMicric divisiuii uf risks willi refcfciiec to llicir assuinp-

iii>n or nnii-assiiiiiptinii.

i*or this jiiirposc tiicrc aro two liroail sch<Mii<s of i-lnssification avail-

:i1i1p. In oiio of tlic^- tin- (•(:itr:ii fact which siipplii- the f..iiiiiiation

upon wliidi tlic slriiciiirc of tiic nii(s ih'Volnp^'d iiv tin urts is Iniilt

lip is tiio scrviiiit's kiiowlcilyc or i^uoraii'-i' of the ri^k in qiir-tinn. In

tlio other t!iat foiiiiijation is supplied hy the nia>tcr"s iieulii^oiice or

frfHMJoMi from fault. For the pui|ioses of the ( inienfatoi- il.e hit;er

si-henie appears to Im- the nioro eon\ciiient, and it has tju' retort- Ikiii

iidopted, in the pre>ent treatise, as a hasis for statin:;- the etlVvt of the

(•uses. JJnt Infore eiiterin-r npon that statement, it will In- advisahle

to indicate in a j;cn<-ral way the results of applyinj^^ the test conU'm-
platcd hy the alternative scheme.

A. AssuMi'TioN OK KMSKS co\sTr>i:t!Kr> WTTTi nrrr.nT:xrK to the sekv-

ant's K.\bwi.i:iH;i-; oij iu.noi;anck tii Kitixtf.

257. General principle stated.— In sfncral re<'ent d<'cisIons which,
although they do not actually determine an\iliinir nioro than tho

in;.' down tli.it ri<kx wliidi arc iiuiiliiit

tn tlio liiHiii(.^< mint not lio O(iiifoiiiiilc(l

willi tlin><> tliiit arc "Dlivioii"," procrcilcil
til rcMiaik »h:it flio liittiT tirni "in-
rJM.lc-, siiili as arc manifest to tlic srn-p
'>f 'iliMTvatioM, open and rcailily (li<-

"I'lililc, wlii'tlicr tlicy ari>e from ttic

ii.it'irc of tlic l)iisini's.<, tlic particular
II •inner in «lii<li it i* conductcil. or llio
ii-i' of defective or unsafe appliances.''
>-'i:,trr V. Troy t.iuimlni Cn. (limll 38
Or ISO. .-,;! I.. IJ \ 4.-,ii tn VAf lU.^.

^ I'lllybiinjli rf f. A", Cit, V. Srntiiii-iirr

l^Tlh !I2 I'a. 270. :!7 Am. Hep. (iH4.

I ' a ^till more recent dei i<ion tlie siinc
ojint approved an instruction to the

circet tint an enipIuM'o a^siiine.! all tlm
ri-k-< of his ciMplnyiiieiit a^-aiii^t which
he may ]irotcct liiiiwtf liy orilinary ol>-

s<'rvalior and care. I'iirl,rr v. I'^iin

linilni („. (I'.Mini liiT I'a. .J42. 47 Atl.
.'i.">4. 'I'lic siiine laii^Mia}.'c ha., also licen

used in N'eu .Iitm v I liinniiii v. \eic
)«,i7.- <{ /,. IS. 1{. Co'. [I'.MIIl ll.-> X. .T. L.
Il.-.il. 4S Atl. ]Oi:t). and in West Vir-
(.'ini.i ( illinr v. ithir, /,',,, r /,«. Co.
l]S<M\] 4." \V. Va. 70:i. 2(i S. K. 444).

"If t!i.' emj.l.W-e- .-;in -t-i- t!ic d;trr;_'cr

they have the nie.ins of avoiilinf; it."

(Il'ilml Shiiit J.iiir ,{ l\ V. I{. I'll. V.

'/njcv I isii.-, I 14 V. C. A. llli), 25 U. S.
App. 5211, GO Fed. Ii31.

nM
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i

iiK-anin-.' of tlir iniixiin. I../- <,// /,„/( /,'/ injniin. sn'm to involve 1,.-;,..

!il!\- a ..iitiiliii- .•..ii(lM-inn. in h -|.c.t i<> tin- iivaihiLilitv ..f i1k> dcfi n-r

of iiti ii-Minipiiun of ri^k-.. f., ili;il ,I..Im<-c.I fn, mi .in iniplii'd contr,..!.

tli<' Kii-li-li jii,!-,- |,;iv li.l.l tl.iit ii >.iviinl- IxiiMul,.,!;:,. ,,f a iJ-I,

(•iiiix.j liv t\,r niii-l«T's III -lii^inr.. will nut n.v.--arilv. ami as a iii.i:

lor „( law, r«<|nirc tli<' infon n.-i- that. I.v a.-,-. |,iiii;,r .,)• (•,,nf iiuhiiir in

tlic cnii-lciunciit tu whirli iliat, risk wan inri.liiit, lie ronuunco- i,i,

rifilil li> .-lie f(ir anv injnrv wliii-ji lie ina.v rccoive in .c,ii,(.,|ni'ii( . ..;

In cNi-K.nr... S... ;; .'^(^ ,„;/„. Fint if we „.t, a-i,l<- tl.os.- .Io.mm,.,,-.

ulii.'li hav. ii.v.r Im.ii .xiilii^itlv .Lvlar.-il to iiirc-t. tlio <i.,ctrini' ..| ;,

roiiiraniial a-.-iini|.iiun ..f ri.-ks, t.li<r,. is no (|n<sti..ii tliat. tlip -m.
.ini - ki,owl<..li:.. ur i;;iiMi'an<'o ..f n ri-k is rcir^inlo.! I.y all cininiun l:nv

••'Miri-^ as a .lilirrcin iatin:. factor, wliidi of if.,clf an<l without, ivi, :••

.•n.v to the (iiialit.v of tho niastor'.s conduct sn|.|)lics an a.|c,|iiatr t.-t

for the ilcicriiiinaii f ih<' servant's ri-hl of action. Tliis •, j,

lion is fivcpH-iitk ic.ni..|ii/,.,| nndiT In.th its positive and its nc-aiiw
aspect. In the lain;iia-e and the niliiiKs of the courts. On i;,

hand, the inahilil.v of the servant to recover is asserted, in tiie l.r..;i.i

est terms, as t,o all ca-es in which Ik- knew of the risk whi.di c.tu-, ,i

liis injury.* On the other hati.l, it is well settled that no act!,,., ,;.,

'For (.vamplo: "An ofi|.l.,v.... ns- roi.t,;irv to tl,.. fii.t. lio r.inimt jii-iiiv
smiHM ii-k- wlii.li nrp iMlciil. :Hi,n;itcnt liiiMs<.|r in vliiitliri" liis ..\c- to ih.

",.-."/ )''"','' '" '* '"''"''"••'I" Iniinor liiill,. In >|„„t. I,,.",,,,,,,.,! U. |„..,,,| ,„
V. I lul.nl, l,.ln„ d If. It. Co. (IStM.I 1 ;17 s„v ||„.l li,. rrji,,! i|m„m ||,Mt wlli'l i,

l:i. IH. lid Atl. Ii:i2. A snv.uit "a*- ,li,l n..t W\\,y,:" ri'„„„„ .( I /,• -

sMiiu's tlio prills ininli'iit ta lii> -ini.r. v. U. n o„.(h iI!iiii1i Hr, 111 \ .
"t wlii.li 1„. is infoiiMnl. or ul,i,l, onli. ••A,<iiii,i.li f ,i-k is n f.iii' ci i"i ..

iiio-y (^iio w.iul.l ,|i.,| t„ |,i,„," (/. ,.„„tr„.| of .-iiiplnv i,t. r\|,n-s or iir

'," )'""''"", ','• "_ "• '" 'l'*!"^' <!!• N'-
I

I li-m tl„. .i.;,„„-t:ii,..., ,.i ll„ .,„
II. -M .t!» All. !l,8. 'l!.,ov.-iy cnniiot ,,:oMM,.„t. I.v Hl,i,|, tl„. Mivaiil ^r,-
K. \\.t>\ wlini om. volitiitaiily cxpo^'H Ihut (liiiii:cis of injinv oI.moii-Iv |. ,

,

liimxlf to (liiii-ir of wliirl, hr )<rioAs, (lent to tin. ,ll-iliio '(•' of the ...'i>c -
oi lllll;lit li^ivc kiioHli I.y t'lo c\,r.i,c of illltv slii.ll he at iTlc scivilifs 1 1 i.

oiainaiy ciiir." roirl, >, v. fhiimi'K /.'. V./,o;„/,„, v rl,,; hii'd, f r .{ y I

I. <f /'. I{. Co, (ls;i7) 102 Iiuva. ..IIT. 71 If. Co. llSim, 4S I,. U. A. CS ;f7 t L'

N. W. "iSil. "Will II an cmployir. aitiT A. Iim. tiii IV.I. Jis.
'

liaviii;; lli,. np|M,r| unity of UToniiiii: ac- in a Icoli-,- i-.i,,. u Ihtc Im. v.i- .:

•luaiMtcl Willi II,,. i|,ks of his -itiiaiion, nisMnir i|„. ,i-lit of a m rvani to i,. .

:i.i(.pi.. llnMii. he cannot cuniplaiii if lip ilaiiia;., , tioin u >t niii'ci Will.-
IS sill.,, ,|iiciilly injiiic.1 hy sii.li rvpo mail.' thi' follon iiiy iviu.Ti ks « itl, ,,i,,
sure. Whaiton, Xr;;. } 2U. adoplcl In ci to i-,-itain cinplovn- I ahilitv . i

.-

N7. /.oio,« ,|: .S-. /;. A', Co. V. /;i//;
( |s74i »hi,h hail hiin ,ii,..l h; .i,!,,. I

i
• -

*2 III. 2:.i;. 'If a svivanl .-ors on to ioiiumI: ••Tin- .asr:. i. f.in.l to ;i- !..

v.'uk in nianifctly ilanii.-ioii, .in ih,' Ijahllitv lor ar.i.l.-it- to -.ll^.:l-
-\,\r,-ri. h,. .lors so at his own ri- aii.l p.^i-onl nnplov,.,! in oth.T .j' -i

r,,,l,l„„ V, h,l, (|Stl;i) 1 .IS,., .s;,..^. („ ,i,,., ill ,, hll-ill,.~, ,„ p|-of,.,,ion -.v't : :.

:inl .Siirs. 107. ".Ml thcM' rule, alliri inc.-.,arilv aihl oi.\ ioii-lv rvp.i-r, i
i

i;i

inj; tho Illation of master .iiiil sirvant. to ilaiif.'ir. . . . al-o'lnnc Ih. ii -:.

in it'-p-,-t to tl„-ir dtiiii'^ an.l oi.iiM,,- ,1^,1 i,.-,,,,,,,. -ii,,. ^.n,,,,, ,„ ,,,1,,, ,

tions touaril oiir anoihcr. arc fimiiih'.l x.ii so .niplovcd i, siijipo-cl to ii !
upon pidiniplions; ami if the servant lake, not onlv all the onlinarv ri

' -i
bt'conies aware that any uf them ure the einployin'eiit into wliieli lie ,i r-,
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triiiii.ijiiiii "! null— it i- |ii'p\t (| iluit llic scr\iiiii was ij^oiaiit of Uic

I'l-k Ulllc-h IMIIM'^ 111- lll|IIIV.-

li- t!ii«'iv. it. will Ix ir.liciil. t;\<»tli<>l

• r i- lint liiili,-1- III w lili-li the ma III- I-

"iiiiiiliirv line lictwcon llie

liiii iTtVrciico to pro-

ri-i '_v tl:(' siiiiir I'lirtnr- ji- tl'r ll'cury tjiiit it i- li<';:!ii:-rn<'<> to OX-

|,
.-(• Jl «cr\illlt to .my (Imii^iM-, \vhiltr\cl' it- cluilMrlcr, of wllirll lie is

iL'IlolMllf, illld Hot nc'uli^rlirc to (Slio-c liilil to illiy ililtipT wllii'll lio

riiil'i • liiinls. Sec I'liiiptrr \ii.. nnh . Tlic |ir:icl ii'iil n -lilts of Uith

ilir. rit- iiic oli\ ii.ii-l;. iili III ii'.il. It i- iiii ri-ly liic lo;;i.'iil stiinilpoint

, liii !i is (liliri'ciit.

1 1 till' sif\ ;iiii'.- kiio\vl(ilL:c or iiziiorjinc*^ wire iiimiIc tin' i-<cntial

in'l iifiiiiiirN Im-'i.-' of i'ia--itii'iitioM. the iii'iMii'^vniriil of tin im-cs in

ilic cti-iiiiii;' -iiliiiil"'- woiiM Hot 1k' •iliortl in any iiiiitirial ilciziti'.

Nonnal ami aliiioiiiia! li-l:- wniiM still iia\<' to Ik- -c;;!'! ::al4Mi. lor tli<»

l.iit :il-i) nil cxliiioriliiiiiiy ri-k-< wliidi tluii tmr. In- i-l jliji^ln .1 liy tlio urniint
I..- lxfi.,i - (it atnl lliiiik- |iiii|MT tn incur, w Inii lir -iir- Ilic iiui-tcr. 'I'liiit tlie

iiM'liiiliii;; lliii-c ciili-ril liy tier mi i on -ii\;i!it'- i^'iioi m ini' iil' tlic cMiiilil imii is

.liht III' iii't fi'lliivv -rivjiil-: rml. Iimv- :i rniiilitiuM inrciili'rit to liis rrinMiy is

\ir. iiiilnilin;.' flm-i' wliiili .-oi lir ii--iiiiii'i| jn :i|| ili.. i|i-( i-inn^ iili-.| in llic

iiMii'l In nicii' l>ri;icli III' iliily on tin' ini-riil iliM|itrr iuiil in ilin|ili'i' \xi.. iiinl

I'lil iif thi' nni-liT." Iiiih I iiKtiii- V. i- lApliiiih atliii I in tlii. fullo'i in^.

I>" ' - \^>''*'<\ I.. I!. 1 r. I'. •_'74. :;:> \.. ;inion- Pn:u'i\ -illirr u-i-: i,,l<,l„. W

.

I. I r. \. S. Isl, 12 .Iiir. \. S. y.Vl. It .( 11. /,', (•;,. V. rnihnrl.i I IsTM 71
I. 1. N. S, -isl, II \\,,k. I!r|i. .'iSii. 1 111. ''M: r.niii^i v. \l.,,,lilli sl,.„,l. ,{

lliir. iV I!, il.'t. Tlic rnlr lliiil llir cm I. mil,,,- („. (|S'.i;i tilt N. IF. Cf.l. :is

|.l..\iT i- lirininl to ii-c rca-on.iMi' cum .\tl. lo'itl: Shutlin i- v. Wihiiiinilini Cihi
Im |iMi\ji|i' nafc mucliincry ami a cuni I'.h rl lii- I'u. ( llMil i :{ IN'mii. I Del. I 24."i,

III tint inyincn- i- not !ip|ilii al>lr to tin' ."ill .\ll. :,'
. 'In iiinlrr a ina-lir lialilo

I i-i III mil' (n;;ai.'i'i;.' to woik in tlii' inn t'i>r injniii- tn lii. -nvant from ili'fi'itivi'

-iinitiiin III' a ilitrli. witli tlir ili-tiinl n .nliiiniy. no nin-l li.nc kimwn nr Ikim-

UMilii-t.iniliii;; tiat a crrtaiii Imat with lucn iliaiu'ialili' uith kiin» li'il;;i' nf tlip

il- 1 n^itii-- ami Uiilrn i-i In lir m-imj in ilricii. ainl Ilir >ii\ant iiiu~l liaxc Ix-cn

Mil' CM a\atioii. ami tliat ,i rrrtai?i en- iijiMirant tlii.i.nt'. ami witlmnt i'i|iial

.'imii i- tn liaM' cliari:!' .mil iniitrnl. and im an- « itii tlic ma-tiT nf Icainin;; llicip-

tiiii -ai li cm|iliiycc i-s tn umk iniilcr nf. I/.//..// \. /.i,.i'M.7/. .( V. /'. fn.
-mil iidincci'- ilircclion. /.././, .if/or (|s;i7i |II| Ky. -Jl-.'. 411 S. \V. (l!Mi. A
V, /.'.,/ii,i«. ;i (Is'.'Hi Ci'.l 111. .\|i|i. l'\'. -dvaiit i1oc« not a->iinic i i-k- wliicli lip

"It is iici;.'--ary tn allcL'c that tlic ni-itlicr kiinw-, -n-|icctH. nnr lia-< ica-Jin

maiit iloc-i nnl knnw nf llic ilaiiLrcr. In limk I'nr. Iiirt only tlin-c a|i|iarcntly
III au-c if tlic -CI > ant knnw- of t!ic ilan imjilcnt.il lo an cni|iliiynic!it iiiiclli-

-•I, ami iloc-i tlic act Hiiicli nia> aihl "chlty iimlcrtakcn. Sliirl.r v. Orl, ,1,1.1

• In. - can-c injury tn liiin, he Iia- Tii'lliiiiLr I! I'n. ilS'i.Si ."ill (..a. .Ann. l^"*. 2-'! Sn.

I" ii>;n|ilain of. ami cannot In in;; an .'iij. .\ ilin;;.'!- which is nnt nli\ inns,

iiiiiiii fin tlic ilaiiiai.'c -ii-taiiicil." II, if- ami nf uhicli niic ua- ii.'iinraiit « hen en-
'''- <. I.i,,iiliin cf St. li. /(ill/.-- f,i. ii 1 in:_' l!ic iiii|ilii\' nf a laihvav i'nm|iaiiv,

!-^li '. '.I. 12 i). n. Div. I!i:!. pel i, I lit n.ic a-..ini-l l.y him iis imiilci'it

n.iv .1. Ihis case wa" citcil with .iji- tn the cniplnv incnt. h'f. Wi.ilh if A'. •'.'.

;ii.\.il ill U . //,..•,;, .s- V. lii,,,,, „,:!:, I, I, II, :l I!, r,,. \. hi,,,,- (Isilili 21 Ti-x. Civ.

a il.l,,! ( .,. Il.mili; 2 1,1. It. :!:!S. App. 2TI. .".1 S. \V. r..")S. .XHifumil in

> I 1. 1,1. 1!. v. .^. ills, where Smith. i|SM!l: Tex, 1 .">» S. \V. 240.
I. •'.. rcaiavKcil that, when pinpei a|i Sei> al-n chaiitcr XI.v., i,ifiii. wliorp
pii,!!/!'- have Ihicii fiirpi-lieil. tlicy lu.iy ihe cllict nt Ilii- ilnctiine in it<" rcin-

« II liccnTiic iin-afc tn the kmnr li'.|;.'e nf linn to the -iilliiiciicy nf the rn'ivaiit'.s

fill- ma-ter anil without the knnwlei|i.'c loinplaiiit is (lir.cii.-sed.

ul till- xivaiit, and that each i--iui inii-t.
ei';m
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r.'!i*.ii ll.:it.. IIS .-Npliiino.) Ikt. jili.T ( ?? •.'«(>„. o7;^_ infra), flio fm,,. ,

aiv u-u.tWy |.ii Miiiir.l t.i !,< .•..||||,ivIi<im1...I. wliil*. tli<T.- is m, such |,i-

>'IMll|>lii'll in ti> tlic llltl.j-.

258. Servant assumei riiks re»ultin|r from conditioni for which hf
himself it respomible.— j;„i i|,..iv is rh,-. ..fniM.. whirl,, uitli,,,,,,

II i> |H,-«il,i,. .,, t;i„| 1, |,hi,.,. („,. 111,.,,, „„,|,.,. tlio nlt.'niiitivf *'liMii«' •
•l;i"itiiMiin,i, U..11I.I M.iii u, !«• |.r.lVr:il.|v c-.,ii|.r.,|I,..i riiiin'lv l>v .i,,

(•l.iii..|,i „( ||„. s,T\ Miii"» knuw l<-.li;... liic clii-s of .•as,.s n'tVrVf.l u, i-

iliMt in \\|ii,-|, r<r.,\, rv i- <iriii<-<| ,,„ tlio l,r..;i.i -r.,iiii(l limf tli<. si'n,,ii'

liiiiiM If .1. iiln liii.k .. I,., t. ,1 til.. ...iir«.. ..(• Mction wiiicli jpd U> \u~ n
•'iviii:; tl,r iiijiirv CMini,!,,!,,,.,! ,.{. riidrr sii.'li .•iiviimst:iii,Ts. ho n,,,.'

olivioii-l.v Im. ivpinlr.l lis liininu: f;,k<.n iipoti liimsclf tlio f.>.|).,i -il.i

it.v tur iin.v [..i--.nii„i 1, ;,,,„ „|ii,.l, li,. ,„;iv siitTcr n.s a f.ri.xiiiiiitc r.-ii'
«)( the scl.viiuri iliii- iiiiii|<.. In tlusc. n- in iiinst utli.T ciis.-s wliciv i!,,

int.'n'i..niii ihiuptinn <•( ii ciiMin liiir ..f it.'ti..ii is pmvr.l. the fiut-s ui!
aisu 1„. Mii;u.'Miv«M.rc,.nrrii,iit..rv nc,-lii;< ii.-c lint it is U-tli uiiii.v, .

sMv iiimI .lisii.ivimiii-.uiis to r.l,v ii|m>ii ji <-..iic.i.ii.,n wliirh mis. ^
,,

.li>|mtiil,!...iii.sii.,n, if a .l.risiv.. ..|..|ii.'nt is sii|,|,li,.,l l>v tlic eloar .vi
den.'.. ..(• a .IfliU-rato .•lu.i.v on tlio s..nam's part. ..r flio .•xoroiso .,f 1,;.

••\vn jii.ljri,„.„t i:i creating the conditi..ns wlii.h ...•.•asi.mod tlio ar.-i

dont.'

' h\ Mrllur V. Mrnhniils' Mffj. Co.
(iHiPii) |,-,t» .Uii-v :lli2, 5 T.. I{. A. 7<.l>,

?•'! \. H. IIIO. it w.is r.M-..;;iii/(Ml tlial
tliir.' •'iiii'.'ht W .MS..S wlicre tlir phiiii-
tiir tt.iiilil Ik. Iirlil Id liav,. takiii 111.-

ri-k. iin-p.itivf of iiiiy iiiipliiil tirm
in his .(Hit rait of sciv'i.-.'. ev.'ii if he
coiihl lint |ipi|i. rl.v tK> saiil to haw Imcii
iirL'lii.'1'nf." rpdii this prinii|plc a \or
.lilt fur the |)laiiitiir was (hiif s.t a-iilc.
thi' .'liilfiiiT shimiiij; that when hi- was
iiijiiriil ho halt iiiiilirt.ikin to iiiak.' r.'-

pairs whiih it was 110 part of liis ir^fii-

hir duty to make anil startr.j to ihTso
of his mvn frii- «ill. upon the Hii;r^r,.«tii>n

of a filliiH Hoikiiian. aftir a-kinu' ami
ohtainiiis thi' mere coii-.iiit of his own
imniciliatt' siiprrior. rndir siuh oir-
niiiistaiiri's he was only a Mdiintc'iT. ami
.imhl stanil 011 no U'ltcr foDtini; than a
stian^rir woiiM haxr clniu- who >hiiiihl

have nllVic,!. ami shoiihl have Ihsii |«-i

niilliMl, to make thi' sain.- npans. Kven
if it was not ne^'li;.'.'nt .if hlin In ap
priiaih the ilan^teioiis spot, he tnnk the
li-k nf the ilan;;ir whiih he ne.e~>arilj-
eiinteniplatiHl as rxistin;; when he iiii-

lieii.K.k 1.1 nniiive it.

An aetiiin whieh ;he servant of a emi
tractor who is erecting u buililing might

othiTwiie liave maintained ajfainsf kiv
wh.) has fiiriii-heil hii eniploy.T »itli a

ilel'eetive ilei I ii k for hiii-lin!.' h.rv
-tone, on the fh y that it is an iii^ti 1'

ni.'iit .laM;.'.r.iiis to human lif.' if ii'i

Iiriip.Tly .•nii-tiiiiteil. is l.arr.sl In .\i

leiiee «hii» ill;; that. iH'iii;; plaeiil in full

iiintriil iif the apparatiii, he niii. >.
I

iipiin his own respoM^il.iJity. the in,,

whieh hail I n siipplieil with tli. .l,'i

I ilk. anil pniiiireil from the owni i
..

.

iif aiiiither kind wliieh was a ipiari'i n

an in.'h thiik. 1 than he thini^rhl -1;!:

lieiit. h'iri.s v. I'rlhnm lh„l HI, ,„'..:
<•». (iwiij) (i.-, ii„„. 57:t. 2(1 \. V. s |,|,

.rj.t. \iliiiiieil. withimt opinion. inM^ ."i'

I Hi N. >. :ti;;i. 41 n. k. ss. a -,1 m
who eon-trnets for hini-ilf a i> ii

wain's ehair" laii appliame to -111
;

it

him wnil.' p;iiiitin;; u mast) 1 um •• 1.

eiiv.'r for injuries caiiseil l.y !
1. '.

iliirein. ./'//ihvoh v. Inhanxi'n i 1
•- >

.111 r. V. A. (17.1. -),S V. S. App. Iiil ^1.

Kill. SSII. A servant may iiiid. i iki'

till- enlist mil inn of the plaep in m '
i

!',

i>r prinid.' the tools with whiili h

winks, ami if he does v) his ma-ii !
relieved tioin that duty and liiL^iilv

lor injuries to him eansed liy d. 'iN
therein (tdiarge to jury). Duiwvan v.
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Asm Mi'iMiN oi' i:isKs.

.f //. r„ M>;'Hi, 2 r.nn. <l».l, vh,t.. ,|..i„,. fl.,f „,„K f!„,, .1,,

SA7

I'M, It All. ill'i

i.f ..I I

iiiimr v\lii |ii..|.

II- u..i|,in^ |.' I. . iinlil hi

'I till 111.1 hiMi I \ .iij'l

iii'ln.iti .1 -M, li I,,. I (,,
nil i( II- -.if,'. :,,„\ i. i>,i„,v.| l.y luiiy iiil.lli,,,,,.

i|i:>li III!

|ii l-iiii

|nv-it ion
i • pLiiiily

I Hull if ih,

<r ui.ii

• f i

''"' •"•'• n.il- l.-Miiii; rri.r,, h,,-. a-l„. il,.,|. ,|,,„^. „. |„. ,;,i;;|,t
II I'll-' ! |.i (,iik llii II' It, , ,, , , V.

/
I I*'"'! •>

; M, ;!:.', II All. !l;;j.

II I llll-i'ijUl'l <l li

III ill'I'.'MII'Ilt IK III its .ilfitv.

-Ilk,. !:;

I
• Mill l>.

''";"""",":'"" ^""-' till. .,„|,l„v \ I t i„,|i„.,n JnMli,...,,,;. ra'" ' ""li I'MNiy. /V'/ / ,;, .( II. ,„il.,„ »i,l, ,i„ „,„i:. nh.i .lilll-li'ltriv

-. I
.

Ill \ K. Ti., ( „.. ,.,„|.|.„,,1 ,„ ..II I,. 1,.. „.,„i. ,„„|,.r an im i liar-inu-

.1 UiMlsiiif.' out a M1..I «.,. inriiil l.y h'- irn-in . ....f„Iiv ti. i.m i|i.,n ,.„„i,
!'"'"-' !""';'- '•""."", ""•*" "'"" "•' -

••• »l.-..: III.. Lai'ik fill .;„ (,„„

V i:. .in;. An
-tiiiii ilial-i are

1 illllti- In |',iiilil:Mi. Iii^ |i,.r-

\| iiiMMi in. imti iii-|"ini Ml. uiili lull >„.„'...,/, /{»,/,„„/„„ r i, , \ #.

"": ••"••'"I;" ">; .•i;:--"- i.y -tiii.,,,;; f „.,„ i,,,,,,,,, ,„ ,,„,^ „,„„„ ^, , .

,',',
I

'• ;
"'-"'" '" ""'"'!'' ' "> "..'..il^a.-,,,

I tl,|. i'ii„,|..|l.,.,itMh.il |,,iiti. il II 1-1.1, r. ,1 1 mil ,|;,i,i ,i-.i,. 11,,,/,/, r.n.ir.jt.ti:, , //,„„/
1 llitllill. Ih,il,l,i.,,l '.,. ,( / /, /,' ,/ i|,.,-, --

III \. , !• \,1 1

'.. v.JW/ii. ils.Mi. .1, Ala, I
•.-,. s ,1V,;,, IT^lil..-,,, " '- ^" '""

».l. ."..,, I'ldllf fll.lt III,. .|l||,l,,l,.,\ ,,( IIIMJII,,,,- :,, „|,,,„.
!

li! ', i .|,.,lt a-k,-,l III,, .M,|.I,,M.,, if 1„. |,:i|l,.,| ,,„ I.

Y'''
' ''"• '"M'ii;',:-'- ;"^;.v,|. ai„l thai f,„,i,.n„.|. „f l,i, ,|i„i.„ ,,,„„, ,,,.„,.,,r

" ,"".l''';> '"'•
' ,"'", l"-^""'""- l'"i an iiijiiiy «liiili |„. riiviM- in .„i,.

'

'"'

;''V'
l""y^ "''< till' .iiililnyi.- -i..|,i,. ,,..,. Ml hi, ,,i-.,-ii,„i |„i„., f.,i.

I- iiiiiiil Ihr ii-k o| til,. ihii..ii„i :iiii| |„,i,.l. //„,/ V /',„/ (•„/., (,, ,"|siio,
trri.l Ih.. c.|ii|.l,.y,.r fnnii n-pnn-ihility. l.il I',. IJ.-,. |H AH. lull. An ..M..ini...r

llir trial iiiiIlt «a- liil.l to l,.,v,. wh„ .li,,.,.,, .., ,,.|,,|r..r nf hi, |,: „.
.M.,TiL'ly .•h;,r-,.,l that lhi, h.i, „„ irly Hv,. nut t„ applv th,. uatiT t,.,t a-iiiiirs
,M|. nf II,- rii..,mi-lan.r. to l„. ...i,,),! |h,. ,i-k of ,.,|,iVv if ll,.. |.,,i|..r ,.m,|,i,|,„
'ii-l in ih.|i.nH.i„..;r «h..th..r ll„. .,.,^,,nl in r,„i,i .|;n.,;. i. of Ihi- nvai,,. Irav ii,,- an
'"I ""! "" '"-l-'-l '^'''•'" V. Sl„l „Mli-.l,,.,-.| !,.f,...|. /,,„„,. , V \\,llu
./H iHv.ii 111.! N. V. i;.;;. >\ \. k. l>;i i pmi i lu'.i '.n, im- h.-, \ w ^i|i| x„
\ ..ri..nt of full a:;,, ami onlinaiy in ,.,„|,l,,u „ „ |„,|i„. „„„.|,i,„.. „,,„ ;,..
•ii.-vm,. ,.a.,n,,t r,,,,,,.,- |or an i,.,,i,y I,.,.,. ,, j„i,, ,„, „,. i„ ..,„„„., |„„ ,,„,,,..
i...i>r.| thniiiu'h hiv ^li|.|iin;: an.l f.,11 uith f,,,ni a pil,. hi.,;; l.rf.,,,. l,i,„ a^.
,M,. w,,,. ait,„,|,ii„:r to l,a,.;5 a I,..,- In. ,„„„., ,|„. .i-k „f V,„ ini,„v (,„„. tl„.
,11/ lill..,l VMII, r,,!!,,,, takru lioni a ihy- In ,:,Ui„..' ,.f ,,i,.h i,,i-l' '\l„l„„ru v
II. iiiiT »pik..^ ,lrn,„ into a I ,i, m. /.,,/.,/ >(„/,,,. /.•,,/,/„, ,;, ilsii;, k;-)
I'uh .ii.,n.. tl,i. ih. ,i- tl,„t 111. roiiM onlv \|.i„. :;(7 .j; \ |.- i,,|.. ^ ^.,,^,1'

1. ,1, It uill, hi- ti„i...T. 11 ,/v„„ V. •/,,•-
ni.iii a- - Ih,. 'ri-k "if n-in.' a

!,'', v'^'rlo' v"'? 'i''"
^'^"^' I'*'-'-" "f '''"'"• '"""' ''^- ''i'"" i"

. ,t li n 1- H j^"
"'"I. """i""v ,1,.. vi,.iniiy a- a •p,.,h ,ti,.k." wl,..r..

'"' l'-'''!" I"i 11 •Ill ot a„ ,„,, ,.„ ,,,,.1, ,ii,.|, i,.,„ ,|„. p„„i,„.. ,,„, „„.,.,.
'•'' ''!'-'[ h: 111- i-..„ii' ,i„,i„,i,' into i, no ,n„.|.u,.„,y .allin- for ,!„. „„.vi,.j;,'"'-

' "." V'-'
'"' "',- '"'!' "' "' " " '" '"'' "'^"""•'- '•'"' v"

111- i"-l. ami 11,0 f.iilii,,. 01 th|. ll.-i-i,,a„ tl, i-,!ll,,„.,h (IS'ii) -N \|i,i |)iv J|!7
•" tl:,. traiM to piTioni, hi, ,I„,v. al .-,| .V. V. Snp,,. Ijs. A s«i,,.|,„,:,n who-.."
th„,,^.h Mfh ..|,;,i,„...,- hail l..vn in -n.h ,|„.y il i, ,„ -„|,;,h hi,,,-. If with proper

I. ''"""• " «'">'"." -'-<|i. '.!" ..• .1, .a, .|,i.l, h,. i, to .oiiph.. froni the
1 w.,, I, o , t.,r..,l to 1-1.1,1,1. 1 .;.. ...It.-.'.

II vai,l. as-
»-- |iiivih..L'|.,l t.. |-,-fii„. 1,1 :..:, ii|„,„ ,,,„, ,..,,,,,.,,,1 iiUllll

- 1,1,.. .„t «,.nl «;;i: till. -.Ik,, iif i-Mia „ , ihi. ri-k of „.in;r u pin •too lar«..

; .-(tl ;;;•,/ '''^'-^'',''',''1 ''• '"' ' ''^'"i
> -f > -'.-. whi.h L

v;,i'''-.'-a«inu-ruh:'.,"ir'a;,;,.:;,- ;':,:';%/,:;;:''Tri.s"n;r'A,J:.'',s;.,/f-

tlace iulciidcU for wuikiiii..ii to sl.iud

i:l S \\. lolii. II !* not in,prnpi.r to
i-liiiil a jiiiy that an t'uiplu^i.c a.*
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259. Ordinary ri»k« prcsuitiud to have been undertaken by • lervant ,
In Ih:j7 ii \^ !* I;ii.| .|.,\, n in ili.- I.ihliiitr ..iH'..r' l',i,si'. ,, v, /',,„

,

fluil a ,i.rv.int ii^-iHur- nil tl Minnn ri-k- v |=i.-l, ;,,. in.i.l. h'.il i.,

Ill- ••iiipl..M,„.i,f
: i,ih| il,i. ,|,„-!iii„. I,. I, , V, •• -iii.T I...., ii|.|,'i.-.l |,v i!„.

••""'•-"'''" 'I uriiric-iii v>l,i..|i i|,..,.,.|iiinuii In, jv ||„- j.-rx :i''\:
>.v.>l<m ..f jiiii.(.ni.|cii, .•,-•

'III,. ii,iil,;|ii_v i.. ii,.,:|ii.,iii iiii ih-tiM,i -"

|K.,vi„|.i.,rv •..iirln i..n .., i.nv. i( it i

-

'i.|.p.,. ,. ii,.it ll,,. it, ju;
.*llll.,l |V,,|,| ii ri,k ..I llii« .1,- nil,!,,,!,. ,M.l..,. .!.. flilinliir ,-im ;i.i

.'vi.l. h,-.. whirl, |„iri,v f,.|„i> I., -j„,u ih.it, 'Ih- iii|iir,^| p,. -..n. I,v i.

.'( 1,1. Uilhl nf «VlH.|-i,.,llT or hi. I. IhIc , V.MIN. M;H ll,,f .hMlli.i ;.

"''•' •''•"' i|'ivl,.i,-.i fill,, ri-k uhi.-li. |„ III.. i,i,.,.,i,v ,,r I..], ,.M-

<l<'l,c.', he i- |iri >iii,i.,| I,, |i:i\,. |,.,. , ... ,], s i iJCi'. ,,ifrn.

Th- .-.M.lliii.j >ihiiill...i. uli. , iiH.l,.,.-,| Ii- !„. -iaiiJ|,..,i,' .

l.ll<'IMa-l,r^.||il\. i- ||„|f |„. i. III,,],,. , |,ii.^,,n.,n ,., |M.,. i,|.- :,::::,.

'ii'- "r.jiii.ii V ri- k-^ iii.'hl.,,! In il... ..,1 |,,n,;a ,,f ,| ,,.„., ,,,'

!.•,-• (...„n|,:,r..
.:i

i.';;!i. „„/, ,.,!„, nil,. „n,l,r .|m, (Vr,,, .-.U,, iM^ini: .|ii.,|:

li"'l ill the .•„-.. of ill,. xiM.ii, ,,,.,.,1 |,' i-,,i,,;,i„| „/,„„.s (.-..i,,,.;,,-,. ;;• '.

-"••""'-" -'•'l.""/0. A .-.linvlv. if.h.Ti-k luu|,i,.h,h, „:
was .!u(. Ma- an ur,|ii,;i,._v .,1,,.. ij,,. ,.|,i,,|,,x,.|. is ,|,,| lij,|,I,. ,.v<.„ j .,

riiii.l.M.v ,li,| „.,. ..nliiiai-v ,aiv.= Tlu- ..Mi:_ati..„ , f the s<rv::, •.

,Vf"»7M,"'i''"i"-"'
.',"'''""•' '"," "'"'""• "" '''"'-- 'i-"^^ ' ^"^-•••'' i'^- "' "

...| ' ' ,V .-,.,. ' ''.-././vr/ V. t,,,,/, V (ISSHI in; v....
-•''*•'"'- II,. ihililv to iMiiiiliiri an lln; |.-, \ \' y\-,\

n.li.,,, for inimi,., ..;,„-,.,| |,v ., ,,„,,„ < \,„ Ih; „('. !{. r.. y //„,.„., Ms-'ploy.v. ,..|...|„.„ „f „„ „,,|,li„„,.,, j. ,11, ,,„ ,.,, I
^-

^,„ ,. ,.,„,. „„„ ;

.1 M...-. i U. I, M,„|.,,. A I,, :;„,, , ,.„, ^,,|, .J-, ^,, ^. y ^., ,^ ^ ;

7;,.,.r'- . , ,

* 1/ •"' /'• /.'. r„. (isiin .- '.'

111.' - rvnnt. «l,..n l„. .„„|,.,|.,k,.. (o A,,,,. >^\ .\ j„,v j, ,„„|„.,|^. j,,,,, .

,

r.rrf.,rm anv |.:,,t„.„|;,r -,,, I,,.. „-„„„.... il,,. ;, „.m;,,i. w|,„ .Lw a,,' i,„.,|, .,

.

lit a pm-t nf In- .,,iiv,.:,ii,,iial .,l,lif;,,ti,„|,. kMM.viiii.r „f .lilV,!, IIi.t..,,,. i.-n'..,. .

till' onlil.aiA pnil, whirl, in tlir ii.atiirr >'-l.- tla.|,nC, «li|„„i^.|i llir ,1,1, I- .

<if tliiii-s aiv iiic-i,!,.,,! to siirl, -iTvi....." '"• -mil tliat a iiiaii c,f i,i,li„.,,v i,n:
lliinlhtiii V. CriilKil It. <(,. (!sii.-,i .-ll

'!• ii'-r i,ii-lii t.ik,. 111.. lUk, i/ ,
•

X. !. I.. 2!i.T S,... al-.i III., ci,.-,.-, ..i;..,|
/>«( '/'• /' '• v. II ,„„/ (IS'IC: T, a i ii

/"iNv/m in tlic i,ul.., 1.. ||„. p,..-Mt till, M'l' •
••."* ^. \V. S7!t. Th,. pi,,-, ,,|,

till.'. hi an paily lii-li .a-.' if «a-i
~!'''l in Hn' ! vt i* •-i.|;.'iilaily ii :

>nnii.i\liat inacfiini'iily ..l.Mr^..i| that a V'-'
'.'* "'*'' "'" '*•'''' "' •" i

'

'^

spivaiit "is t,ipp.),..,|' to iiii.liitak.. the
'''' '-""i h 'I"' '^^im' xniit wlu. '. I. ^

ilntv f.v v.hi.h I,., itpahl. M,l,|..l I., all
''"'li''''" "''» l'iiii.i..lr In It • >

III.- li-kt «hi,.h may .u.nr .luri.,.. its
',"""' "^•'"'' '"'' I' '•^ '.••!•- \'! ---

'•""tinuan....." l-..,,.\: l'l,n,l,.l, Hs:,:>)
«.,s r..nia,k..,l: -KnipU. , -.

.i,.,

rv.T, shows that it was not int..,.,!,..! i„ ,

'%"'' "' * > In'
1. ..xi.,. , - , ,

.,

,.),.,, ,, ... .,

ini.ihiMMo to many .lanfri.rs ii.......,aiilv iinl I it m
iliai:.-' tl'r -'•i\.iiil with
of •all th.. ii-k»" in the litmil m ii»

111 a-.Miiij,lioM 11, ,.|„M,,vi,„.|,t. Tl'.. li-k of |!k

Mat' ol j;.i, ||„.y a— iiiiif wliun llu.y an.;! t;..'
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|.i'M[>op i';iri> n oli\|i.'|.iy (|iiili' ii,,rriM'( ruil wlicn

till- i'M'i I'l ir 1I-. !•> a--i !i |il iMii iit n-

260 Rationale of the Joetrine of the
'I'

iliilitv

riiki.'aMumption of ordi

11:. .i.HirirH' -i:iiri| III (III |ii-. (( (iiiiir -'•li.'ii imiv \«' ri-j.iyUA n- 4>iii

iviiii'li ii'-t-i n|v<iM I\vm |ir4-'iiiii|il in||4 ; |''ii-.i, iliMt, liihlcr iini'iual cir

i-lllll-l:ltl''«-', U ['Cr-iill wll'i Cllll |-^ ;|||\ 'ji\r|l i-tlllilcV irilllt li;i|Micii|ll-

^ill tl ri^krt uliich arc iioniiiillv iini.l.m |.. ihat ciiiiilnv hhiii ; iiii>l.

^cmi'llv, fliul the fuel ..( Iiis im v. piirii; ih.' , iii|il.,\ m- nt, u'illi ilii- iip

ii-ifiatiiin itl rlic ri«k~ wliii-li it iMirinillv lii\u|\r. w .inaiJl.-- tin- iul'

r

I r
»• lliiit lie I'jrci's l»y iiii|plic.il inn |i> •• licvc tln' iiia- ir nt" all rc-iMin

-II '.\i\ for .^K li iiijiirii- a> Ji«- inav ! .1 i\c a - ii ii-\ili '( ilirir ,\i.i

, i,-,.. iln- .iii«iil( raliuil I'l-r lliis liii|ili..| aji'i 1 iikiiI Imiii;: 'In- -"tiii 1-

latcl ('..iMih •i-aliiiii. whidi i- .m|i| | to lie -ii:!ir-ii'ii( t>» iiiiiirmiily

lii;ti f. ! iIm- \<r |(r<-<'iii p.. --iliilitv iliai i.m- ..r il iIht of tin- ri>k'

tin, ;tMli rtakiii iiiiiy <'vi ntu.iic in -M|ri,' iii-a-l<"f.

II I'l'i iXjilhi:, Hull III Ifii/iri/ /•(.'./.> "/• fmi i,r, In inl< <! lii/ n mfviltil .

— Ill -> [i|'-rl .'f tl'- i'l, , 1 ran.'li of ihc .ll.M^, -taiiimiit <oiii.' cNplic'il

lii'iLMiiiyc 1.1 'II.- r..iirl,s iiia\ !. cii. .!.' Mori- frc'.|iii inly. Imuivrr, liir

pmplmrih rt. \- ', i ivrcn t' m-.h, - im;,I a!,, r..|,\ tiny r||.Mlili'.| i;i<'!m-iI\o< finiii

Ihrir iiii|.l"V.T. I'lCN til .!. ri iki l.i.x r ili-i ..mi in- lili.v >ili-lni. ti.iiis tin v iiiit:lil

I'i-.' thr III4M1-1II-' 'if .ilt.-iiti..ii .uhl . .I'.- .ill.i.iui-c h.n'c im.hl.rl. ILnii'iv' tliii»

lilt i-»-a ry ti> pruli-l llnMii-rhct fi.ini j,l,,.i..| tl.ini.rhr- in tlir «imiil'. liny
•lU'li cJaiiL'fTs. anil if tiny fill in ilil-. l.u.j, llip n-k it IIm> iIu kin.-., mi'l «.mi'
rc.«|ii'it. iiiul HiiiriT injury in <..ii-c l...ri| ii. |,|,„-,r.| xviil, ,ii|i iMiitiini 11-

i|ii.'iwi., V-M-y nri' n ..1. ijir.-. '
iiiil.'Ki It iiih--.iiv t.-,,,.i,- |l„.ir »iifi-

'Tllil ll>n-ilI<Tlltii-!l -li'll- 111 li;l\.- ul-ii tv. '|'1m.\ |,;mI ,r.!y I liMlc i 1 il mill-
(•<.il|'.i| till- nntirc lif till' .Hint in >/.... i( l.i inn: MIt. :[ |l.,

V Ituhiili ,f tl'. /,'. r.i. iis'.il) |i; Mini. »ui- i j,,,!. i,, -,, •;.

:M. IH N. W . Is7, will II. it \vii-. lii'l.l III. till. L. tli.y u.
that. hIiiic nil ciiiiiliixiT in i-li,iiyi- iif a i.f at liM-t 7 . ',

i

liaii.l lar nil a railway Irai k. H lii.-c ilnly . ii!li-i..ii ... . i
.

it HI- •• ii'turn with it J., tnr.' ni'.'lit. .i><i<lri,i an. I .

stii|i|K'.| t.y tlio way. ami -jHiit llir rMii liiat lli.y \\.-\, i ••. .

iiiU ill -iii-ial plra..iir(. at nri','lili..riii._' iMuti.in upi.!. r .', -ii

-iliMiTH. anil HriiiiLffnlly ilila\i-.| lii- i- -.ilnnitli I t,ai '

train till it iM.-aini' I1..1 .'lark to' c.Ii-.vm. i M'I.ii. . Ii.i.- -lai. 1

fi.iLjht I'ar- wlii.li liail in tlir inraiitinii' •v.i t.. |ii..l.'.t tlir | i:

I...11 1.(1 l.y till' r.tilnay cuiiiiiany -t.in.l- -tiinii. ;i- in i|iii--li.:ii ;.

iiiL'iMi till' II. Ilk. Ill' M.iiinlaiily t....k tlii. 'i.m li.ml.l lia»i' Urn .ii-riii I im tlii-.

n-k 111 niiiiiin;,' liis I'ar in tiir .l.iikii.--. .•i.iiin.l. tin- .\i-t.n.. ..r al.-m.r of .In..

III.' I'.i nii; of till- I'iMirt i- at li.l .an. .11 ll>.' |.lMi,li,l- |i.iit Uiii..' wholly
l".>-: "It i- trill', tlii-j' I..!-..!!" in tiiim.iti li il nii.l. 1 Ih.- iriiiiii-taii. r<. .\-<

.Iimil;.' of till, lianil i-ar \mii' LoiiimI Id |.. tlir ri.iilii-ii.n UIa.'iii tlii' ilifi'ii-.- of
I'-'ani «illi tlic liaiiil car. ami in -o i|i. a--iini|.l ion of ri-k- anil < .1111 1 il.iif .oy
il!'.- iiiii-i II-,. Ill,, tiark: liiit liny . inm.t m irli^"iiii'. ->. tlit' ili-rii--i.in in cliaipi.V
. "1111. lain of oli-trii.tioii-i or rar-. on III.' v\lll. 1!, /."vr
traik, pla.i'il t licrc in tlir or.lia.iiy ' jli.- .i\,iiit ••inii-t 1..' In 1. 1 to lia\

<niir-i' of till' liii'.iiii'-. of till' conii.iny. iimlri -lo" i
1^.' .n.liiiaiy Ini/arils atti'inl

vvlinli tlii'y iliil no! ili-covrr Ini-aii-.' ..| in;; lii- 1 in|'l"\ nniit. ami tlii'ri'f.iri. to
'!!' 'l.-lkm-^. if, ll.roo;:!. Ilnir o^^ o !,.!!y !;av. x:;!i:i;l .:.'. !,:L.n :i;.o.i liim-ilnUl-
aiiil liii'i'ili of iluly to Hii' ili'f.n.lani. Ii.i/aril « Inn li.' . iii.'i.'.l into tin- il.'f. ml-
tl.'i: iitiirn wa> I'lday.-.l till ail.-r it aiiU' scrvi..'" Il"i'l-ii v. Simlli .//.

I.i'i'anii' too liark to [.iiHi'iil «itli >atVl,v, \li<j. I'u. (I-mII) J.'> Conn. j4>i. "An

M 'hat it

. . Mrn on
,.• ' (• rati"

I . I fit..

1. I' -. of tlM-

..' Imw
. oropiT
.-.. It

, ,' - 01 till.

.. .Ill V \> hat

.
.

' .11 111-.- ol»-

I II II tlir nc
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doclriiio invf.lvcfl is loft, as an in.IiivH, l,ut. iioii.- flic l,>s ..•rljiiti. !,

'In.-tion tV.,,,, tlu. fact, that, in ,.a-aii.- allir-niiiir .,r .lisni.-i,,.- •

s.Tyaiirs a.v<.,,iancc of ..nliiiarv ri^ks. jii-lu,.^ .mi.lov a |.lira^. ,!

Mhi.-ii sliuws that an ..r-IInaiv risk is alwav.s viewed l.V tlimi a^ 1..
.

• •nc wliifli IS (•..nipnlirn.l.Ml I,v t!if servant, and lliat'a l•i^k wlil,-:

'

(.nlinarv and at. the sani.' tini.^ nm ;,|,|Me,.i;,ied l,v t.li.. xTvani in\ul -

Ji li>;:ie:il inip(,s.,ii,ilii.v and a cnlrailieiinn in tcrnis.-

.•.n|.Ioy,.o of „K,t„r<. yrars :„„! of or.li .nl «l,i,l, ,|„„ .,,„. o„ tlw ,,.,-| of .V..in „„•. I ,1 ,.„,.,,., ly :u..| ml. Hi,-,.,.,.,, i, ,„,|,'„,,., „r ,„,.,-i,.,. ,.„:,M i„ ,,, „ ,v ,
,

;"";;•'' '",'"'"-• ••M-n-i...... ,..,,1 ,.< „.„'.. •

: ,1 ,„„ ,., ,i. „',i
„",

.

,

»in„.. ,1,,, .,,,1,,,,,^. ;,,„| „|,,,„,.„, ,.i,,., ,,.,... ,, V. //o„w,,„„„. /.• r„ I-of iiilin.v f,,M„ II.P •l,iM,,y ,,„.! .-.i.i.li s \I|,.„. ni.s.", \ ,. r'.,,
' '.

\
'

|.n-s u.tl, or al,,,M. «l,j..|, 1,.. i. „,,,K ,,„. ,,| Ulf ..„...„:,I .h.. ",|,.f,.,„; ,. , .

irii;. ./r„„,vK ]l,in,ll.l.l„n„„ i{- hnr-l. -, n i,.,,. ],., ,,„,,|i,., jl ^ ,,,,,,.,1 .,, ., ,,

I'l "T'' i'r.'lv-
"'•' ' '" ^'- •ii"—'--:,l-i;'„n':„: „::',;

!"• .ul.. H f ha. 1„. -,.,;.„! ,. 1„ 1,1 |,y , |,„|i„., ,,„ ,i,|, ,„ i„j,„., ,.,,„„ „„, , :,
IM. ..Ontn,,^. ol I,,,,,,,. In .„,„„„. 11... ,i-k „f ,„„ l.i.MM ,l,..„ ., „ ,i|v ,,-,.,1 |. ,

"f IMMUV f,n,„,l„.o,,l„u,y ,!:„„..,, .„ „„, ,,i ,,|„,,,,,' I,,." „,„„,„„, '

.•I..-1. .hn,i:c.|- ,1. ,.„,. know,, |„ |,i,„. n. o, „„t. ||, , |,| |,„,t, ,., j, j,- ,,„ ,,|„,
,'''-"'""'"'. I'.^- "-..'•V.vi:.. „f ,„., ,,v ,„. |„. ,„„|,| ,,,. ., ,|„ „„, ,, .. '„

„ \.;

All ....... .\,-,.,„,|,„.,r (,. „ ,|,-l,n,.,„o„.,| ,,:.,,,! ,,,,1,,,,.- |„, .ill,,.,-, :,-,.; liru,..',.
l-.ii;.-ll-li .in.l^'... tl„. ,i,.i,!ial,,lil> ..1 ,„,.- I.,. )„.|,| I,. ,.,,„,,.„., i„ ,,.,,.,,.,„.,, ,,, ,

(rr t,. ...nniit ,„,..,... w|„,,,. :, ..,,;,„.,., .„, .„,.. „.,.,;t „,„| ki.,.| ,„ ,ii,,rl,i,„.n r /„"' "''! ^•PI'.-.i- t-i I- I.M„„1,.,! on ,,.,„l,,lv i„ „-.. I,v hi-,.,,,,;!,,,,., ;„ ,,
I,.- -m,.,,. ,„„i,.,„u„,, „, „,,i,,,i,„_, ,, ,,.„„; , „, ^^,,.,. „„'„;,| ,;,,^,,

;

lum;;,.|t
,. 111.. or,l,„:„y ri-k of hi, -o th.,1 lh,.v ,„„hl ,,..„lilv !«• ;,-,.,.,-,.,, ,1

^..in.o th.. ,l,,„v,.rs ot «hi,h ;l,.. i- ]„-, hy ,„..h ,.x: „„i j,,,,,,,,, „ ,
,

'

as l,k,.l.y t,. h.. a,.,|„a,„1..| v.ilh a, th,- u„.,hl h, ,A,„..t,.,i .„ „,ak,. ii h,'. •, i

Is.-M I. n. 7 C. V. 2T-.V Th.. ,i-ks „,u,,. in uhi.h |„. „a. ',l.!,„l i„ , -,

"i.liiiarily in,.i,|<.„t to th.. ...r\i,,.- i,, .;.,:..,..• //,„,,,,,, , ,v, ,,,,/ ,( /, ,-, •

''.i.lc •iili <if Hhlrh Ihi- >,.rvaiil has „o (•„ ,|s',|i |,;| \i',^. |-. '•.,; y |"

ti,..-y th,,t i... ,i!l I!:at a,v -i.al.nt a„,l •U,,,. ,.„l,.,i,„. ,!„. , ,„:,i,';»',',„.„,' ..f
'

,„'

ol.n.„is I,. 1,11,1. y„„/,,,- V. \y„..l.,„ nth,.!- a--,:,,,,.- th,. ,,l,xi,',„: ri.k ,,::,:,
(is.i, 1 i„,i. A,,,.. IS.. ..: s i.:. .-..,... f th,.„a.„„.oni„.\'.,',',,h!:„';,:,„";;:,

A w,.ik„,aM or .„.rvM,t. ,.., ,..,l,.,i„;r ,i„, ,„,,;,„.,. i„ ,>|,i,.|, ,,,,, |',„: _ ^^ ,

upon nny ,.,„ph.y„„.„t. i. s,ip|,oM.,l to ,i,.,| ,.,,. a,„| f,,„„ ,h,. ,„,. |i,i„„ „, ,i,.

k,.,,u. an.l to as,,,,,,,. ,„. risks „at„;ally ,v,,w. „.„ks. a„.| ,„.,.hi„.,v. if 1„. ,, ,„

''';';;;"'.''''''';;
,'

'"
i^

'" ""\^ *" •'''"<* .-..rn.ii.v , i,,:ia,„ia,:.i ..
'oniM.ultoi, »,||, olh..rs. 1„. i„i„i kaovv |i,,,i:,|,. ii„.„,." ,,„,„,,, ,. /,,„,„„ ,,

,

that th.. (.a,<.h."l„.-s or lii.;;lii,', ,„,. ,,f /,' , ,, ,|s'i(, l,;-. \|,, .)ss "s \ |-

..,„ of his f,.lh,.v s..rva„ts i„ay U- |„„. .-„,o. \-,,,,.^ .v.Uiiii: i„^, a'! .
•

.h..tiv,. o, „,,,„y to h„„-,.|f: aM.l. U. „„ s..rn,.,. hy ,

•

1,,,. ,,,^,. , ,,
M.I..S th,s. «h,,l ,s „,.„ ,,.,.,,,,! as al ,.„...,,.„.,„„„,, i„ r.f,.,..,,,.,. to ,h.. -,! .^
.•.lin-h.s n;..hl to h.ok lo h,s,,„,.:„x,., ,,..iM,ri..uhi, hth,.,,„:i,a.l ,,.|„,, , !

for ,la,„a-,.s lor .s„,.h i„ jii, i,.-. h,- k i.,,; - ,h, i, nJiUa,,.! Iial,l,i„., ,h n.n.l .....

'"","r."" "'\"">\I''^'"" lo,,,,,,. ,h, .„, .„ ,,,.,i„,| ,„ ,;„. ,.,.,,,
'" 'lili;-''! I'.v his 1„ast,.r or ..lophivi >.ith nhi.h th,.v .,„. ,h.,|,,.,. i |, ,„
..,,1, hy |,oss,i,,iin |„.,.,,,„ ,i„. „,,,„ ,„ ,,,,,^,.,. i, ,ii,.,||^ ^

„,; ,,,-,,„„,„
iliii' .-an. an,l ...,„ii,„, i„ his f,.lh,« s,.|, ih,.' ,.'.vi,..,- lilk-",., ,1... h,,-,., i

ai,ts. allhoi,.;h lh,.\ ,„a.\ h.iv.. 1.,.,, i,.,i „!,i,!, |„. ,.,.,||,„,. ,,, „,, |
. y[. . ,

xiiiahiy lit f,,r th,. s,rvi,,. i,, whi.-h !h,\ /,..,„,.,, II ./.,,„\ .s ,,,. ,| r,V . Is,;, i..
ar.. .•i,;,'af;...l. It i, ..,., I ., ii,h „„„, j;,,', \|,,. |,,^ ,; v, V' i

|'|
''i,, ,,,'.,.,,

nii.l rcasoniihli. that ...ois,..!,,,,,,,, »l,i,.|, ,,„ ,„,,,i,, ;,.:,,;, il„': |,,,',,. i.,,'.,,,, ,1
the w.rviii.l or \\.iik,,,ai, ,,,i,-t h;iv,. I,,,,. .,--,,,,,,

. I i,, |,n,. ,,,,,,,,. ,,. ,|| ., .,

Bctn on i.,it,,i,ig iiito an ..ii.j.h.y „,..„|. ri-ks in, i,l..„i ' th,,..!,,; of whi.h'h. ,>
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Tlio considorntioii? whirli liavc iiiducf^l tlic coiiiis to oTitcriiiiii tlio

pn'siiiiipt,i..ii i,( llif scrvaiitV kiioulcil;,'^ of all (iniihai;v ^i^l^a arc well

set I'niili in tJK' fuiidwiiiij pa.-<ayc:

"An oniplovoo will Ik- dccincl to Imvo n>siiiii(Ml all tljc ri-k> natural-

ly iind roa.-unalilv incident to his ciiiiiluvnuiit.. and tu liav.- n-nicc of

111! risk" wliicli, t,i> a iM-isun of his cNiMiicin'c and uiidii--iaMdinir, aiv,

(.roii.i.'ht to 1h>, open and ohviuns. 'I'his is a i-i'a-<.iialilo inli\ |',,r. wli.'ii

a iiKiii scfks cinpLivnu lit in any pai'liriilar d<'parini< nt. of <'it.liiT iii-

(li;-ifia! or intdlrctnal a.'tivity, h<' tli.Tchy rcpivxiiis hiin^clf to 1„.

i;iialilicd hy t.hc nccc-sary r.\]M-i'i('ncc or harnimr. as il ;.-( may he.

iiifiniiiid. or of wlii.'h it U liit diilv to implnviniiit wlii.li tli,. ..hm.i .mm fm.'-
inl..rrn hiinsolf." s„l..^ v. /Mr/..r s,.,.. „r ^|,ii,i. nr ;n..i.| , o-l M-.iii.-t
Iss.'l l".l I'a. 4t!.->. ntiii;. Wliiiii. Nrg. I.y |.i ilIimii... .Kill, ;,i„| f,,,,. .-I

'

i r.,..,„ r
5

-lit'- "W lion a servant kii.nv< til.'

.

Ian- \. fHUninih, r. ,( si I l!r., ilss|'
p-M 1..; lias to iMi.'..iiiit..r. ami still tri- H W, \ a :17 ) : all il^U-. nn llv aii.I
ir.i^'.s III tlip scrvi.T, lie lias ii.i ..'roiiii.l i.'a-..ii..My iii.il.Mit l.i 11... siiaI',,. m
|..r i.iriiplaint if he ic.-.iv,. injinirs fr.iiii wlii.li lie r-inliaik-. -..i far as tli,. Iii/ir.ls

T , ', >",7"" "'"'•'" "- '" '""'" -'f <!..• ~.Mi... air .,l,vi,„K an.l »itliin
/(...',.( .( Hot ( o. (IS!),) 1:17 Mo. WM. the a|,|,i, li. „-i..ii of a |..|..,ii of I, is rx-
:is >. U. <)L>L>. A servant «li.i .m!.'i^...s iK-ii,.,,,,. ;,,„| I.i-laii.lii /, „,..>, Il-
t.> .1.1 A paiti.iilar .liit.v iii a parti. iilar ,rl,,r l,i,ihl ,t /. r„ v \li,,,.ln, MSSS!
iiianii.r, an.l lias full kno«l,.,l-,. of tl,.- ||.-, |,„|. ,-„;,;. is \. |.;, ;j,i , . ,|„, , j.^ „f
.liiii^'.i- in.i.l.iit t.i til., piifoiiiian.v of injiiiv fr all tli.' .n.liii nv .laii.'.rs in-
I

..; .Iiit.v. .•aiinot .oinplam tlial tl,.. ,.i,|..,it i„ II,.. ..|„pl„vi„..iil.'.,f «|,i..|, 1„.
thill- lie iin.|.Ttak..s to .lo i- , Ian-.. rolls lia.l ii..ti.... I„.f.,i,. voliintaiilv ..\i,..-in.»
/l.''...v V. \\isn,„s,„. I. ,f v. /;. r„. l,ii,,,..lf il-.thnnl V. fl,i,„,i., SI / ,( \"
ihs, I ,0 Iowa, ,-,ii|, :il \. W. Mils. An <). /;. (•„, |l>,;,j| ^i |.a. Ann, 1mi,:i II
.™|.lo,\..|. of Miatiir;. a-., is pi..s,iii„.,|. „„ s„. 7li7 i : -,,11 1 1„. ,|.,ul. kim.Mi .la 1

1

t.ikin- ..|n|,lo\'iiii.|it in an.v s..|vi..c. to 'n.-i. lent to tlii. ..nipl.ivni..|, I" ( //.,,/,„„„.
po"..., kMo«le.l;.'e iukI .kill tidiii..' Iiiin //„,,,„,» 1/, //,„,; r.," v N-,./,, ||si||
lh..|..f.ir. an.l t.i he ae.|iiaint..(l will, ll„ 1 l.", 111. :!J'). ::; \ |.; ;i 1 I i

• |1„. ,1 in.r,,,,,
Jaii;;.rs atteiHlinir sin-li ...ivi.-... /•,/., ul.i.l, nalniallv ari-.. f,,„„ 1 1,.. naniie
v.ii v. \,„ ritl-<hi,rf, i;„il i riil.r r„. ..f the woik t.) lie II.. II., I III,, I «lii.lh.r
isiis, 141) In.l, ...in. 4!) N. K. S. "A »i-ili|e or in»i,il.le. Limivm, ,ir

'

iinkmnvn
•srvaiit IS un,h.r-to.i,l to a-siiine the or- (/..„^,» i\,„l ,t l/i„ (',. y /•,,,„»«
,liii:,r.v ri.ks in..i.l..nf to tl,.. particular ||s!i,-ii 1.", jn.l. Vp,, ,\; |:i v

'

|.; ,-,1,.
vni.r in whi.li ho v.iliinlaiily eii-a;;..s -all tl,.. op..|, an.l v ImM,. ri-Ks in. i,l,.t,t
to 111.. .\t..|,t those ri-ks ai.. kn.,un t,, lo th.. ..|iipl.,vi ,..!,! in ul.i.l ,

,-
liirn at the tune of his enipl.iyiiient. or i //„// v. I-I,i,;i,,„ /,' .f \ /.• ( •„ Ms'ilj
^l.llll,l W- rea.hly .lis, .rnihle to a p.r 4)1 .Minn, t.il), 41) N, U. >:;:), • -.inliimv
-..a ..f his aye an.l .apa.ily in the ..V an.l app.ii..nf ri-ks ,<:.,. II.. ..Ih v
fi.iM. .,f onlinary oan. an.l pi ii,l, ni...

'

l/ooi. f. A', fa tlss.-.i 77 M,, 1,.-,,

^!"'':L'':I'',"-"J-"""''"'
''" ''•""' •"'• T'"' ['""'I'ilitv'of a'i-,ll.,u M.n,,-,'fs

'"; ^"
• '] '','^- -^ ••'"• '':' "•"'• ''<' l"i)';-' nM:l.-'ent was s,„.K,.„ .,f „s a h „

In the ha.liii^ east of /'m.W/.i/ v. ar.l h.II kn.mn t., th.. |,laintilV in /„-f- '.r (ls:i,
, :i Mees. & W, 1. .Miiipl, ^, ,„,(,„„„/.( ,; V /,'(„ V /„,,,,

i li. :!M.,.
1 .liir. :)S7. I,oiil .\hiii-..r. .Iiir 1 Isss 1 7J T.'V. :!os Us W Inr;

i|u- III. .ii;..ui!i,.nt, .listiii-iii,|„.,| lM.tu,...|i <iil,..r ,a...s in wh'i, h l.,n..iia«e is iise.i
'III' ,.i-,- .Il a passen-..r on a .ta-,..-.i.uh uhi.h liriii'.'. oiil ll„. .,,i,-l,ii,t l.,..i.il
«li" ha no means of kiiowin- how th.. asM„i,ili,,n lH.tw,..n il„. i„,n,,r,- .,| ii,.
...»li Has e..nstriiet...| or h,.i,l,.,|, an.l ..r.linaiv ,|iialilv .,f li-ks an, I 1 1„. ,n
Ih,. vase of th.. r,.^'iilar .lii\,.r of a van, ,,nfs e,;n,pi.h..nsi.,ii |1„.,,,,, :,,,. n,,. ,,,|.
«li. uMs III, 1,1s nias|..i'-» pi,.niises ami l.irtin-: Ihin v, h.l.'h,. C. .s' .) /> //
liu.l the mi.aiis of kno\\l..ili,'e. (•„. (issili 4-J Mi.li. .",-_>:t, 4 .\. \\ . ••.i.i-

< I'liipar,. aKo th.. foll.iuin- -tat.'- Iltillnniati v. ]l nhnniii r. It (•„ /is;;,
"."'-: Th.. s..r»ant a-.unies -|h.. .,i,|i .-,] .Mi, h. -.'.-i.i, 47 .\ni. Itep r.iili in \ w
iiai.^ risks anil perils inii.lent to tlie il:ll; /iii/iiis v. Uiscuiism, /. a V /.' Cg'

#^
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tt

for tho f)"rt'ni'iii:Hicp of ilic i|iiti<'« wliiili lie |)ro|ii.-ic« to .•i-<iiiiii-:

Midi cNiPii-icni-i- or Ifiirniiiu ncccs.-.irils l)iiiii;s a kiiowlnl:;,. of ili.

<lili:ii\ n'-ks of the (in|il,.\|ii''lil."''

b. J'l, siiii:jili(iii llcil II siiiiiiil iii/rirs In in\ihrliihi uriHiiiiiii r- -

— It, li;i> fi'c.|iiiMll\ l.i.ii ,|.-,liiir.| that llic coii^iilcialion ,,( ||, -.

imt",- iiii|ili( ,1 (..iiirac'i \i, a--ninc the oniiiiMi-v ri-k- ol lii- iiii|>|,.\ ,

Is the >ii
I

HI la; (I I coiiiiiin-.tiiiii for lii> -<t\ ir,<. and lliat tin- aiiiMiiv -

lliilt coiiiji'ii-alinii i- aiiin-li.l willi ivfcunrf t.p llic .•liaia.-irr of ; : .

n.-K^. ()li\ iii|l-l\. llnWiMT. till- lill-orv i> l)onii- (,ll|. ulllv to a

llss:; Til I,, U.I. .Mil. .11 V \\. ^.;<: 1
_> S. W .

> ;•' iiii.l «/ ..m„ v (I,../., '

huf.l, s, SI. r-.n-l. 1/. .( I/. /,• (•„. '„, <;, lis:.:;, •loi 111
".'

-ill'.
MSSii, 4:.. .M,„„. ;... 4:1 V, \\, :s:!; |, 1,.,, |..,.„ i„,|,i |,„^,,.s,.|-. ,|,,,t .,:

\i,ilh,ii, I. I! < ... V. //.,.^.,ii ilssj, ,,|,,N,r in a >,.,Miiill «li.. j,,|,li, , r.

'", '•' ' ' '^'" l.'M' '•'"': /•" .1 l.t.M....! ,,, ,i|,.,- -,„,„. ti„,,. ;,,.,,
!./,.(.,. y I/.,,,,., / |s-|. |IM c. .\. !,.,, l.,,.,i ,.|,i|,l..v,,| ,,> -11,1, ,|.. -

l.:!.!l..s. \|,|,, :;ln. ,;| r, ,|. i;:;.-, : c...,/ il„..rl.\ i,|.|, ...,il liii„-,-l|- „, , ,

'....//.v. Ihn„. i-.ll.V... ,|s,.-,, ,,- \i,.. In, ii„. p,.-iii ii.l .i.,iin„. ,,ll .1- ,:

1(...; /.,.^^, \. A.'..s./,v s.ili („. ,|s;):(i uImi,. |,U i,.,,ii,.m lia-i no inilu.r.. ,

1.0 Kan. s.-,!l. .-.: l-a... :iiih 1: l,.,.„ \. il„. ,.mi|,I,,m.| 's a.ij,,,, ,,„, ,

Or,-,)..,, ,v/..„( /,,,„ /,'. ,:,. il>,!i:;, .j;) /,„„,,,, .s („.;./(•„, ,•„. ,|s..,.-, , ..,, \^ ,.

()r. 4;i:!. :!.' I"a.. .'!'... ^..• al-,, Ih.. . ,.,, 12:1. ,;.. \. \\ ,;_.,-,

ril.Ml III 8 -Jiiil. „,,,„, .,, 1,, il„. ,|...uiM|. •l\.r |ii,-iiiii|,ti..n of law i- (Imi •

tion ..f till' ii-k- ..| iiiiii-ii,ill\ .1, .11-1 lull- lUl,, ai,- .•.iii-i,!i'i..| in a.ljii-lih"
flll|.li.Vl,l.llt,. {]„ i.itl ,!,. ,,r ||„.„. :llli..;iMl ..I' ,.,,„,|„.„v.ll,..| f,.r III, MM, ,-

riiliii;;- I, III pail thai ~ii.h ri-k- aii> 1.. !.< r, .i,i,i,.,|.-' (,/,„/„//,.,„/ .(. / /
Ml (.l.vii)ii« iiii'i.li'iit i.t III,' Mi.iU ii. Ih> ( „. y, SI, II,- ils7.-,i Ji \1.| 's ;

i

(lone. Ill /...:rv,,//,. \. .1. ,( r. /.'. r„. -..nam, . . , an Ih-i »,.,.„
Ill, ,','-,.

h .

V. h;-u.l,,i ilssiii no li„l. IX. i| N K. |,j, ,„„,|,.,-. i^ ^„,,| I ,„ I,,,,. ,

.)!M, it \\a- i.'i,,aikiil lli.it tlir nil,, hy lia.tnl iiii l!i,,-.. Iiiiii,." \

wliicli a -<i aiit a--iiiii(- I lii' ii-iial 1 i-ks Si„,ili (|s."iili -JS \t r.'.l iii', ..

i.f tlic >.i\i,v i, -.-pi.ialh appli.al.l.. ,i-k- •aiv „iipp,T,.il 1,', I'ntn ,../,

to all till.-.' ii-k- wlii.Ji riM|iiir.' only the < .mipi n-aliiiii lo U. i,,,.i\,.,| |,v lii,,, ;

I'Mlci-r of oiiliiiaiy ol,„iAali.iM In iiiaki' iiU »i i\ iic>." i;,,,/.,, y /•ills/,,,,;!, 1

tlinii apparent. So aUo in >/. ;,.;„/„.v,

,

j.s/ /. /,• r,, |vs 1 1 "i \\ \ ,
-

V. Sj.i.i,,! lis!..-,, |-.'7 \|,,. .-.ji. -•: I,. 1;. -V .irvaiit I,,,, |l„. „,,.airs of ki,„, ,,

'

A. 4(1. L'S S. U. Ii2(l, :!il S. W. l.i-.>, it ,, u.ll a. Lis , ,„pl,,x,.,-, H ,„„| ,,,,'.

\Vii-, >;ii,l that a s,.r\aiit •'a- s tli.. ,,f tli,' l.ii-iin -,, aii,l",ai, iMut a i; •
- :

risks ill. ill, lit to sh,.!, ,.„,pl,,yi„,.„|. ami (•oiiip,-ii-.,ii,,i, j,, r.'f.'ii'ii.c to Ii,,,'
thi-i i- t-p.Mially Int.' of >c.'ii ilan-.is X/o ,,.,./„ \ ./,•„,/,. s7, , J .v /,' fo |s-.«

aiiU pat,nt .l.l,.. t-." lint il„. impjiiil j; N. y. i,-,,;. T|„. ^.^aiit is p!ii,l |, 1

qiialiliiatioii. if it was 1, ally iiitcml,,! tl„ ,,>,.,, t pi,-iiioii aiiil l,a/ai,l \', -
as Mich, whi.h is iii,ii,Mt,.,| l.y the lat -inn,'-, ami -,, h,' iiiav tia iiiin.ii,- ! ,^

t.'r .laiis,-. III th.-i' -tal,'ii„iils. i-, in ,.,i,pl,,\ iii.',,t when, froiii iinfor,-,. , ;,

.•on-i-l.iil uiih th,. .as,-, aloM.ly .il,.,l. jK. |„. ii,„u i,i, n.„,„,| i„;i,l,,,,,iat
'••

Ml,.,/.,, V. //. ir. ./„,„„ ,-i,.,„;,.„i ..;„i,,-.i,.,,„.v. . . . Th.. ,.ini: ..

Co. (|s:'Ji MT I'a. 47.-.. •.•:! All. ;:-. S,., ,..,n„. k„;,„ h.i;:,. of ll». ..ii,.|in, -1 .,

also. It has l.icii ,ai,| ihat a s.-naiM v\ ho .,,,,{ ,i,i,.iii,^ his 1 ,. ,-. tl.,' mi.,-- 1 -

. iit.'rs a ..Main .iiiph.y ,ii,.hl iiiiplii.,||\ ,nii-,. i,,, \\„- >t ipiilalr.l ww.if. •
•

stipulate-, that li,. ha, tlii- lApiiii.a.r to m ,,,„>plaiii of Ih,. p,., iiliar l.i'^
["rforiii pi.ip.ijy the ,liiti,'s ,,f hi- p,,-i hioii- ,,f hi- .niphn.r. nor si„.

|
,

.

tloii. aii.l in.il h.- kia.H, at Iim-i I Ii, ol. .Ian, i-.s -i|.| ai,i,',l i'l, anil r,-iili ii, ,
Nioiis ilaii-,.|s all,'ii,liiiy th,' ,niphiyiii,.|it |l,,,l p,,, ill. 11 >,'r\ i,-,-." //,,,

ill Hhi,h hi- iM,;;:, ;.',-. l/,(,„s \. C/i,,, ;,/,,, Si,,, 1 1, 1 ill, \li,i, r,,, i|si;|, "1
,

U. I. d /'. /,'. (',.. (Iss4i till joua. .-.lij. ,-.tsi. t ,.ii,p,.|,',alioii is siipp,,.^ iU N. W. ;!|ii. |!l .\. u. r.sii. .s,,,,i|ar .„!|ii-(,.,nMil, r, I, r,ii. ,• to ||„. I,.,

vtatrin. Ill - aic 1,1,111.1 in f;,///, C. ,( ,S'. /•. iiatiii,. of the m n i,-.'. .s7,/,„
, 1

/.'. Cu. V, Ui//,.,„i^ ,ls>s, :s Ti-x, l.-,!i. ;,,,„„, I,,, III, ip.iiil, ;!s t)| ),., , I
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i;;,:i-.| (Al' lit I.v tin il i. •I- n| ! IV 'II,.

lillilli.l lie r< i;i||i|. ,|

.'111'] \'(>v ilii- rca-

II- illl\ llilli;^ iP'ii'i' 1

1

il>"llllilci| fcir llir
I

II :i i-"liM-li!i IIIIt |111'1-IIC

lll''i(

t'.M' ;i ilnririnc alnMih I'.inniihii.il.

i-liiMiiiini. a r;Mion,il r,,iiii.l,ili •ti

i; \ |.-.!l. t!.1 I',,,-. (!1,-,. In (7,

.f M l: II. Cu. V. /.'..vv I |^-i I IIJ 1

^ ::". L's L. cl. TsT. ,-, Siip. ct. |;,.|,,

IM. .Mr. .ni,ti(c lirM. :iil.r iiimii;:;
t<i llir rule il-tinin^' tin- !i;ililil\ „\

~,

ni.i..lir Inr iiijiiiir^ iMifsnl |,v |,i', ^,.i\-
,iit~ 1.1 lliiril p.. -oil,. |.i,.,.,.'.-,|,..l i|,ii,:

-Hill Ti' injiiiifH Ik-ImII a -. n.nil in iis
I'lii-'.iv. a iliiri-iciit |>iiiMl|il>. a|i|ilii.~.

ll.iM'i;.- I'lrn en;.':!;.'!..! l.,r ||i,. |mi|.ijmi-
" I -I'vcilicil S|.l\i..,v. he l.lki', njlill
!iiiii>cll llic oiilipi.ii.\ ri-k, iin-iili lit

tiiri.l.p. .\-< a coll-. ,|n, II,.,.. if II,. -Ill'

II- l;y ,\|.„-iirc t,, llh-iii. II,. ,.a'iii,,t !,•

,.",,.r i'<.iii|M'M-ali,,ii liiii,. his cniiili.M'i

.

Til,- i,lni,iim i,'.i.,iii ii.r ilii, lAi'iiiiii i,i!i

i- Il..it II,' has, ,,i ill lau i- >ii|i{i,i ,,.,1 t,i

111'.', tl.i i;i in <',,i,li'ni|tlMii<in » li,.|i I,,.

r'i'.iiirv in til,' •.,T\i,.,.. .111,1 il|.|| III, ,.,nn
|i, ii-,il,.in i- anaru'ril a,-.i)i,liii^'lv. !!,
• Mininl. in ii.a«iii. <'<nM|ilaiii il In- -nlt',i-.

Ii<i!!i a li-k \\lii,li 11,. Iia- v,,liiiil.ii ilv a-
-iiiM''!. an. I for tli,' .i--iini|,i j,,ii ,,t u'liiih
111' i- pai;l." Til,' l',ill,i,\ in^' |i:,, ,,:;,• |'i,nii

till' ni'i'iit il, cisiiin in /.'. '<,/./,. ,.. /,.,„
' '. V. II , i\,v ( I' 4ti c. c. .\, .j;ii .

.':4. IIHI |.',.,I. I.-,. i,i:,\ „|„, I,. |„i'.,,|.
ta:;M n-ly ,|iiiit,''l in tlii, ,-,,iini','t i,i:i

:

"It i- tlic ,liily of III!' nia-l,T. «li,i!i,.|-

lli.ii ,ln1.v rr-ts ii|i,iii th,. 1,1,11- ,,| ||„.

iMIlIIMil ,,f MTvir,., |.\|,l,--,',l ,11' ilii|,li,,|.

": iil'i'ii the ml,'- III \ii\\ L-'Hriniii^' tli,'

.itii.!ti,,M. to .M'c to it thai i|„. -,
, V int

i,* i'\|.,,-i.i| to 111, ,'\li,i,ii,|in.u y li-k^
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All iittriiipt li;i-< al-u Imcii iiiikIc to justify flio docfrinn that tlic ~. n
aiil iiii|ili<illv iitriTcs In •i-.-miK' the i.tdiniirv risk^ of his (•mi)l">vti;. !;

hv tli( ('"ii-iclciMlii'ii?- "iIkiI he i- ;is well i\\,U- ti> f^iianl iiiraiiist tl. ij

as 111- (ii:i.l..v<'r; aii<l tlial if i- i-(|iiaiK- jii<t aii<l n'a<..iial.lc to Ixith. ^ 1,1

stn>iiL.'l.v "••ilciiiat^il In -( ciu-r lidcliix aiKJ |inir|cncc nn tii« |)apt nt' f'ur

-<i'vani. '!ial lie si Id niv -n|.-|v nu ihc skill aii<i |)nic|ciicc of l.lii,

><lt and hi^ ti-llow >crvaiifs in ihr Imsiiicss fur ipmicctioii fnun n,

jnrv."" Hut il wiiiiKiii xii-c of the matter is rather that wlii.li i.

e\|ii'e--<>d ill the |o||,.\viri>r |ia>«a;.'e of the o|iillioll in an oft-cited (M-e;

"Il i- ,i-<iiiii( .1 that the eNeniption operates a» a stiinnlaiit to .jhi

i;eine :iiid e:intion on ijie |i;irt of the servant for his own safety as w, 11

as thai ot hi- nia-t<T. .Miwh |(otenev is ascrilH-d to this assniiied t...i

l.y relerene. to those ea>es where diliyeiiee and caution on tll(> |iai-l . f

servants eoii^iiiwte the chief protection against accidents. l!ut, it ina.

U'doiiht(d ulKfher the exemption hji> tl tTi-ct thus elaiiiK-il dn- it.

We have never known parlies more willin;.' to siihject themselv.. n.

danjiers of life or limh hecaiise, if losinir the one or siilTerinfr in tlir

otlu-r. damai.-es coiilil he recoverecl hy tludr representatives or t.licm

selves for the loss or injury. 'I'Ih' dread of personal injury lia- :il

ways proved sntlicieni to hrinj,' into •.\ercis<> the vijrilaiue and activir\

of the servant."'

261. What risks are deemed ordinary; generally.— An oxaininati..ii

01 the laiiiriiai'e and reasoniiiir of the courts shows that the (piesii..ii

v>iietlier a l•i^k is or is not an ordinary one may 1h' det<'nnineil uith

relereiicc to either one of two concepiiniis which arf h>;rifallv disiinrt.

.\ccordini;' to one of tlie-e, the ditrer<'ntiatinj.' tejit is fiirnislieij l.v

the jirinciph- already adv< ited to in S :',, <inlr, viz.. that every ri-k

wliich is not caused hy a ne;;lij;cnt act or omission on tlio master'- pun
is assuiiH-d hy the <i'rvaiit. An investigation i-ondiK'ted alonjr the liin'

thus indicated oli\ ions|y throws iw hack upon the doctrines exaiuiiic]

in the precediiiir i'h:!pters. The pas-aj^es (pioted in th<- sul)joine<l ii..'i-

will serve as siitlicient ilbistration of the piiraseolofrv used iiv the

with ;.'i(Mt |.oi|,iii-ty. U- licld In !« at i.iili, v nrc tli.' l>ii'<U n|«)ri wlii.li \\.r in
Wiiys ,11 in |,.;;;il <oiilciii|il.ilioii." <-l,i yWrMum i.f tlic r(iii1i:iit (li'|irii.U ,i:iii

f'uii, t( 1;. /;. I!. („. V. II 'null ilSdTi js l.\ «lii,!i it i, jii-iilic-.l. In (;,„.,l-: v

III.!, u's. lij Am. I),r. JSJ, /(„./,„, .f 1. /,'. („, (iSDit l,i_' \I,-
' NA. ,-/;<!, 1 V. /;.« ;,i.v/. r ,f .v. It. Ci. Jss. .!s \. 1:. .•iiiM, II iiiirl. in nil' r.ii

MH."iSi 17 \. N. l."ii'i. Ill (ini> rn«' llic ill;; IIh' iiiiliriiin iiilc. (IitiikmI il imn.-

• liiiliini' :i< til .lie ii--iiiii|iliipTi of ordi I'.-jrv to ilH|iiirr ulirtJuT it "re*!- ii|»''i

I'ioy li-tiH is -iHikiii cif :n liiiii:; fiiuiiiliMl nmlriiit iir ii|iiin tlic inliiMciit r^ i-'H

I'itlirr on nil iiii|ilii<il aL'n'ciiicnl or upon aliliiii's-< ami jii-liii' of tlic rule I'-lf

o the rctaliiiiM of nia-1' r ari'lpollrv /

'!f V. \r.r Yoit. f. .f //. /.' It. C.

I ls7:ii 7(1 v. Y. l:tj. lint tl

inl way of stati

ic llliilc cnl-

;is a|>|ili.

scr\aiit.

r/,in M. rf SI. I'. It I!

r.itiiatioii maiii- ( Iss) 1 1 \> f .'IS-J. JS I..

Icstly IM thai «cjii:iiilcralioni of puhlif 7s7, 78!), 5 Sup. Ct. Uc|). 1H4.
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Aci'iirdiiiij to till' iitliir ('111 ptiuii ilh- <--<iiliiil iiii|iiirv will simplv

1k' wlicilicr or iiiit. tlu' risk can rra^uiiaMv Im' saiil t^i answer liu' ili-

scripiiiiii iif "cinliiiai'v." sii|i|.i>-iiiu' tluit wnril to Im- coii-ilnicfl in \u

familiar, cvcrvilav -cn^'.^ Two '<|iaratc idea-:, iino or otlicr of whii !i

is moro tir los prcmiiiriit ai-niidinir tn tlic nature of tiic cviiloncc. aic

convcvfd l)v llii.s opillicr. One is lliat tlio occiirrcnco wliidi ])riMlii.(-

flic ri^k is so rcunlai'lv an<l norniallv int'iilcnt. to tlic oni]>lnvni('iil iliiir

anyone who CMiisidci's flie matter at all must, soo that the liHi)iliiv i.i

1h' injured h\ sneli an occnrri iicc is an (ncr-present j>ossil)ilit.y.'' An-

roiiil lii;ikiiiinn ii>i<miii"< lice li-k of a of wliirli i* to lie ii;i-oMiilily iuilirii., .|

lalriit ilffict in a <'iiii|iliii^' link iml cli-,- a-i i ii.iliiial iriciliiil to loiil <ciii>i' |:i. .

.

(n\ciiili|i' on iiis|M'<'ti(in. I/'I'.'Ik/h (/. of llic «(iik in wliicli lie i-^ <'rn|il'i\ I

.v. II. r.i. V. r,iii„n (istisi -.'s c. C. .\. Snhl,- v. ./(,». v (isnT) in;i (;a. ."isi. :;.i

llll". 'yl V. S. A|.|). -HJ. S» Kcil. \'l. S. K. ."..•!.•. In a li'inlinu' < 'i-"' H"' -' m '

Ilnl ns a liiaUcnian in lakiiiu xi\i<c as- wa< s|iiiki'n "f a-* a-siiiiiinf.' I In' "iimiIijUI..
It *l : I II., :....:.!....* 4.. .1 t I 1 .. t ....: *iMiinr-i all tlii' ri^k-i normally inriilrnt to ilaiificis atliiiilanl iipori riiliiin^' Ih

till' ciiijilinMicnl. it i-t a nii-iliiiitioii to y,i;;(nii'nt in ipir-lioii." Muiiimi \. 1

till a jiirv tliai lir a--nniiM only tin- li-k '>f V.11//1 A". I'lf ( ISUIl ."1 liist & S ,,

of siicli siiicl il)'f('i't:< a* I'oiijil not li

(liTovcii'd hy llii' <'Ui|il

(liliiicniT mill IIiom

;U I.. J. <;. 1!. N. S. :;nil.

Iiy oiilinaiy I 'k' i'lia i\|iri--ic| in tlic text ol'\iiifiiit^-ii-if if^» iiii ,iiii'i«>«ii ii> ,t|iiii|jiif im mi. I t-\iiii-..-iu III III,- 11-.^ I iirui

(liliiicniT mill IIhwc uliiili wrri' o|«n to oii-ly iimli'ilics tlii' followiiii; |>lii,i-,«.

t'OMiinon oli-irvatiiin. 'I'ti'ts Mtiiniii It. wliii-li IniM- Ikcii ii>ril in s|nakin;; uj <!

i'u. V. hiiiii llSllli) 14 Tix. Civ. .\|i|i. iliiiaiv li-k-i: ()l>\ioiislv inciilciit Inti.
2!HI, .17 .*<. \V. :U. woik" ( II Ki/.;. r V. Sl.'l.iitiis H<i-i.i J

'Tliis tonii i.H tlic one nio-t roinnioiilv /.''..r Co. \ |SIm1| l:i7 .Mo. .'IIM, ;1H s. \\

.

,..i...i t.^ . I. .^:. ,....».. .:.)-.. ..f ti I.. .'.. ii-ii \ 1;........ :....:. i....» .... .. •. . iused to ilrsi;.'nato li-ki of tlic <l;., ,„ ....,.;;,„,,, .1-,^, ,.i .11, ,,.,«s now I'L'I ) ; onliiiaiy imidint m a niiil'.i it

iinilcr <li'*<'ii>sion. Tlie rami's in which it roinnioii kiioulcdL'i' ( llniinifi'iii \ h
it fiiiiiiil an' so niinirioiis that it i< not liii/li if //. A'. Cd. |1s'.is] 1.")7 .V. \. Jll

worth while to umli'ilaki' to colli'i't 'il X. K. !)!I2
1 : liiloni;in)» to tlii' w.ik

tlii'in. In I'riithrr v. linliniimd A /». /{. it^ilf or to the •.I'lvitt' in wlii.i[ i;.-

ru. (ISSS) 80 Ca. 4:U, !t S. K. .•..m, the siivaiit .ni.'adcs (/'mi/ v. l/.i..v/i
;

{--.'.

ilcfi'nilant critii i-^iMl the nsc of the wonl^ -."1 .\la. ti.'i'.i) ; oidiniiily inciilcnt I. ' .

•oidinary pcriN,' in a <hai;.'r, U'lau^e cinployi'iint (i'tni.^ntiiliitt il I'ual 1 , \

the jury niifilit infir fiiiin it that, if llii,„,'ii |lS!i:j] Mil III. (iU. :t.". \ I).

arcidi'iits frei|ii(ntly happcni'il, they wi'ie Ky: l.illlr i;,„l.- (f I- 1, s. It. !'. v.

therefore ordinary |m'iiIs, and no it Diiffiii (|hS(I| :i."i .\ik. iiO'2: Tu'it if /'.

loviry eoiild U' had thoii},'h the nlher A". »'(,. v. Mm,ml,- |isii;i| li ('. (
'. .\ NT.

employees were ni-nlijjent. Hut the eoiii t 1.1 I'. S. .^pp. .I:!!!. .'>7 Fed. .'!iiJ: A' / 1

said: "We do not think that any siu-li v. Wist Viiiiiiiin ('. if /'. I{. Vn. \]^^'>

iiifrrence eould lie drawn from the Ian 27 \V. Va. Mil; (i<i/;/i'i/ v. \i n I .
i V

iriiatje used. Taken in eomieetion willi c(- .V. H. I'. Co. |lss7| l.'i I!. I. Ii'l
'

the ehaij;e upon the question of m-uli- .\tl. '2S4 : <:<ili • shm. II. cf .><'. I. // ' ,,,

•reiKe, it is a tioiind proposition in law. v. (liirnll [Issfl] 7.'1 'lix. JiiJ. l:' s \V.

The only a<lverse critiiism we eaii make Ii2
) ; iniidriit to the s(.|\ic,>, woik. t i-i

upon the eharfie ns (;i\en is the use of ne-s, di i'nipli>\ nieiit iXinii.i v. .>• r'r

the word 'ordinary.' Why eonline it to llH.")ii| -Js \ 1. Si); lulllr v. I)<in.'. 1,

the word 'ordinary?' Does not the em- //. if I/. A'. ('./.
|
issd] \11 V. S. I: . :;"

ployee assiime the ri~k of all perils in- L. ed. 1114. 7 .'sup. (t. Hip. lliili: ;<i <

ciilint to hi* eniploymi'iit.— ni'<essary, v. linlliiuurf A 11. It. Co. (Is'.i:; I...:

ordinary, and extraoidiii.uy.—exiept tlie \'\. .114. -'> .Ml. 4tl,S : (Jiiinn v. ,/../ i-.'i

niyli'.'iiiee of the eompany, its servants Fuiy Co. [IS!li'| !) lloiist. .IDS, :!_' All.

and a^rents'r" (It should he ri'iiicinlx'red. S.'iS : Trilxni v. llriniKhot l.iml l/i 1. ''u.

in riadiii;; t'le cxtiait. that in (Ii-oi^iia ||S,S|1] 4 Itali, 4(iS. 11 I'ae. (>Il': .<' r

tlie dm I rine of coninion eiiiployinent has Imnsir v. Sfinml [lS'.i.')| l'J7 M'l. .'ill.

iHin al>ioi;ated liy statute, so i.ir as rail- ^7 L. 1!. A. 441. J.S S. W. (ijll. :!i: < \\

road eompanies are <<iinei ned I. lii'Ji; roniniiMi oii-iirrriice [hmjli v !•!.

' \ servant assumes the risk of iiiinrv /'<iii/. If. if If. A". Cn. fISSfll '4J Minn.

oecasiontd hy u easiialty, the happiiiiiij; 7!l, 4.'! .S. W. 7n7) ; eoniinon 1 ; i icllt
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niliiT i> iluil tli<" ri-^k is <

iiilii i'"iii :iii<l iiiiM\<>ii

)I1<' Wlllrli liill- :il\\;i\,s CXI St 1)V

,U- el

reason o f til.

J.IIMrl,'ri-l ICS (it I.

•iviiMi i> ii jiiir^-ii III ]ii rl

111' ii|i(Taiioiis wliicli )li(>

II ^'iiic stall iiiciii.- 11

aivoniiliiiii'il.* 'J lie ^coiinl of tlic.>»? itlras el

U'.-C I Wo II

• ailv I'arrics us vorv near

(/Mr .s V, lt„lh,„„i, ,f O. //. r„.
f is'i !] 1,7/.. T, / K. ir. /,'. f-i. V r„<hin I H'l>)

l;.J I'a. .lU, L'.-i All. 4MSI
: iiMiiilh in. i iVi I i:i. (,::i;, \i; I,. |> \, iiij; || s„ ••Tj

'•"' '" ""• '"':''".*• :it I '/.J.,. .( /', //. „!„.,,. it ».„ i„.|,| ,1,,,, ,1 i.i'.u,, ,„;,,; «'.,^

<:,. V. \nl,,l,„i,l |ls!K| 170 r. s. .;.;.-,. l„.|,i t., ,,„„„„, t|„. .j.u ,.i i„n„v fnmi
4-: I. n

.
Ilss. IS Sm|,. (I. i:,|,, 777, ; i,„„ „r |„i.iUt piujirlin- m.r t"li,. ,i„l

ii-iw! I h'iriils,,!, V. r,,111,11 |lH;i-i| i:;j ,,f „ ,.i,r.

X. ^, J:14. .ill N. K. .-17:1: llhuii.m v. In :oi iwti.in for inimi,^ i..,iw.| l.v
l>..hl IISMll III!) Mo. 7.-I, HS. \V. lll'.U; „ |.,.,k,.„„„| „|,,|.. .nui.li,,.- . ,,, oAHl''
"-"'I ""! ""IM..II.V (11.,,/,/,. V. (, „„ |„ ., ,i„kiM;.' (,r 111.. ilr,uvl„T„| .,l|,...,.,| ,0
A'. r„. IISM.I, |.!i (.„. oh:i. .'.-, S. 1;, niii. I„. t|i.. iv-wlt of a ,|..|V,| ,„ tl,.. .^.ujir
Mrl,',.;,,. 7. ,f N. /. /,'. (•„, V. W.l,,,:. , il,,!!. il j* ,., flir tO IlfllM' I,. ill,|,.llt
lls^.i' :i:l l\,-iii. IKII!. 7 I'm.-. JUS,

; i|.ii;il lmimI.t ..\|ili,itiif,s t,. nn ii,-ii 11, li,,n
i.r i.i.liniiv (lllinnis S(..l (',,, v. /{.,,/• ulij.li 1,1,1, Iv (.•lis tlu' |,i,v iti L'ir,.Iil
i.M,„ |is;i'.i| 17s III. .•!.•, 1. .-,:l X. k. 1117,; t.rin. (hat ti lnp|.,^,^ i, 'u,,!,,,! (o ,i^,.
ii,it,iiMllv iiiriilrnf to till- iMii|.l,.Mi,i.,if ordinary caro in liii'ni..|,iii' 1,' im.h ,l.|^•
l l/.,..j,,,, n. 1 .,_/, ,,^ V,,,//, /f ,V . ISiil

|
.„,•,. applia,,,...-. Iij- ,!„. a,].li,ii,„ .„ ,

:;,,"• f ^"n r '; -^^ ^ ''""-" '" "'^' ""'" "'"• "' ''"'•• '"i'M".-

1 11 .4 v., I Vl r7". "';-' "'"""• "" ''"f'-'l^'-t "-"M'Uiv i- li.i

i,';;;i.i, -'Z:t.;^\,x::f.'-^:n :;;,:: r;;.
•'^

>,
;;-'';^-"—-

I' l-s III. ^si.-;^.. N. K .-,„|. //.„,/ ." '"-.". "f " "^"^''. """^' '• ""• •''•

^. U.^s,s:,i.i.i ,: II. ,'., I1S711 .VI M,-,.
':;"l'"" '" 'i;'V" "" 'ts lin,- ,ars uith

17s.: „al,„al„ror,lina,v ,.v, /,„,„„/„,,.
'''''"' '"'-1"^ -' 'Iraul,,,,,. a,.,l

V. /;-,,;. |1SSI| ;!:! |l,in.' ISil, : luliiral
"'''""' '" ii"t 111 en-.,-,.,! in tlir

( V,i,„i,i V. Ill/, ,,( \,,illi II. I',,. (Isiill
-|'|'il:,tii,n ami ii,-.|Mi( i.in of

•T !'„ -t 4 S. .)7(l, .l.i I.. .1. (^ I!. .V. S. liUii;
'"

'
"' '\'" >-' "f r,.iMi,i,,l,l,. ,:,,,, on

«„,„/„,/„,.,/ tf /. /,'. („. V. Shil,
I
ls7.-,j

""" !''"• "oiil.l r,in-il,T mi, h ,|,.|,.,.(s

4t -M.l. Js.l; f„i/,/i V. r;,,i, /.,//, . f. i(
' '"•'.^' '« -lioun l,.v tlie c* i,|, nir to Ik!

.1. /.' '„ |issi| jj .s. c. :,:,:. (i.iif. c.
-'" '> '• «oiiiii ir iikii.v to oi-.iir in ii,i-

d .V /. /,'. („. V. Silh),lfi,il ||SSS| 70 ••u-Piii" of laili.,.,.|i„,_,, «liirli iiiav lio

'l\\. c.Ti. 8 .S. \V. i;.";ii; a. ,-.,,,, |i:,nyint; |'' i-"'i.ilil> ami, i|.at,-,| l,y tl„„|. ..ii..''.iir,.,|

,,r aiiMiif; fioiii the natmal or ii>iial i" 'I"' liii^inc-, ,,| hiih.jli,,,, 1 1„. tar-.
iiHll,...| of poni|inlin« tli,. parliinlar /"'< tf /'./'. r.,. x ./,•/,,„/,", |s,,i.-,

, |s
i.ii~ii„.^ ISIni'irr V. Til,

II ImiiiiiIki r ,,. (' (
'. A. !». .'in l. S \uu -,i;| 71 i,-,,,i

|I:mi1| :is Or. iso. s.'t l„ K. A. l.vi. t;:i M,-,.
'" " '

^ '•

I'a,-. .;ia, : natinallv an.l i,m ai.h in- • |„ tl^i- |,„i„, of vi.n o,,li„.i,v ri^k,

h:,h, .{. /'. („. V. \!„r,.l,,i llsss; ||„ ,,„,i„. ,.,,i,|„.u: N,...,...„v , ,v,„,., „„.,.,,

.I.rf «. W. Co. V. hr. nan IsM! |ll.{ 'a. .,.,-,. „ ;i
1 ; • 1

ri,

iJi; Hun, /; V. /»;/„„;//. ( ss.-,| III
•;•' "'•'-;"b ".-..Iri.t to tl„. ,.n.

I'., m. -i Ati. :i.-,.-,; ii„,„„.; V. //. ir
'".^ '';-'* "'I'M-n,,-, ,/(,„„/ v. //„,,,,,

lu,„r aicii.al l„. [lS!i-Ji M7 Pa. 47.->,
'

'

"^ V' "• *^'- '"' ^"- "-- '"""'
2:: Atl. 7721. "" ''" -^^ "• '-'" ^'^ /''"„'/ Ils'i-_'| it(i

Tlif use 'of (lip woi-,I "natinallv' in
^'•' "-''' '"* '- '> -^ -''" " ^" '•'''"

••li.ii(;irij; tlio jury th.it a -I'H.,,!! a<
1. 1. nisi, 1 1. .( A, /,'. („. IISS71

minii'.s all ri-ki o'niinai ilv or nalnrallv
'^"' '''»"• -"'"i. ! •'^ W. s_'l,; nwf-sai ily

iiiii.lcnt to hi-i iMii|il,,Mii,'nt is not i'\\
at!''i'lant iijion tl,,. •ondn, t of tin' Im-i-

j|.<iional,|r. .U/v.v,,,,, ,.'
A', if T. It. r„. '"—< il>n,<,ll v. Ilu, i: „f/i,,„. c, /,', rf v.

V. St. Cliiir (lN!l!l) 21 Ti'\. ('i\. Aj'ii. ''' ''". |l'^'''i' >'- lima. r,L"l, 17 \. \V.
•'Il."i. .">1 S. W. (iiiil. !tMn : in-i |i iiali!,' fioin (1,,. ;,ii-ino-s

'I'liat a l,a/ar,l is not hit,'-- ,rily I
/.','' » v. <'/,,', ,/,,,,, /,'. /. ,f /> /,• f^^

t.'lM-n out of til,' cit,L:,,iy III di,,.',. [I'-s,;! li'.t l.nva. liil. 'iS \. W. 4S7

;

"hirli ar,' as<iinii'(l. in,T,ly for ilic /»,,„.// v. /,'im/;, .;/.,, . c, /,', .( V A'.
''„'.

reason that it ih •iiniuiiar" in tl,,- [1-.^;: ,;• |,„., ,,

„f IHinj; infii'uKcnt,

,. ii."t. 17 N. W. '.nil 1.

1,1' i-,),ins >i„ak of ii(K;l'S-
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to tlio concept i.. II tliiif iIk- risks wliidi urv iis-iiii;c,I nr,. tlio^. ulii,!,

caim.it iHM.Iiviatrcl l,v thr . \.Tci-f ..f .In,. .Mr-., .m tli,. iiiii*i. r^ p.iit.

Ill a (-tnctly l.(«;i.'iil «i-ii-.. ii j, iii:iiiit'..t lluit, :i^ t.lu- i>r.,p,,^it|,.ri |i;,ir

the inji-t4T Wii- ii..t ill liiiili ill p.iiiiiiiiii;; til.. .Ni-ii iii'c .,1' a ./i\,.u nJ„
is (liiivliv iiiiij iii-.v«.,ii ilv iinplii.l ill ill,' pi-,,p..,iii,.|i iliiii t.l„' n-'„

WHS nil ..r.!iiiiir\ ..ii.., llic >iiiiiii ii.iis c..\..iv.| iiikI il.'tinrii l.v th.-i. i .,

c..iiccpii..iis iiiii-t U" i>l. iiiir;,!. |!iii ill,. |,n., 1,1 urihi- is stn.n-K ,.:

the (,|iiiii.,ii tJiiit, ill prai.ti,Mi lii i-ai i.'ii. the naili,,! ,,f iippiirv v.\,.],

will pi-,>,|ii,.c the IIIO.-.I < iiiiiaiilc an, I ^ali-l'iu-l.prv n-iills is ihai uln h

lixi-s ili(. alt<.|iti,>ii lir-i ,>f all ii| ihr ipi, ,ii I' ih, ,|,|',iiilaiir- i.,

ligcn.c.

it id iiiip.i>siM<. t,.i iiiakf any o\tin-i\.' sln.lv <>( tlic cases will;.
;

ciiiiii;; I., the c.in,'liisi.iii that lii.. :,pp!i,.aiio|i ,,|' i),,. i,.,| Mi|<pli,.i i

fh«' s<^-,iii,I <'iiiii'<.pli.iii iiiit inl'r.i|uiiitly i, -nit- in tin- tHriiiatiMii ..• ,.

!*<irt III' vicious circli-. in wlii.li ihc cs-.-iitial .pL'^inn uli..ili,|. il,, ,

was ciilpahility on tin- ma-tcr'.. jiart i- apt l,> he |,.st si-iit ut' ..r '..

sciircil t.(» the servant's ili-aih aiil.ai;e.

'III.' .|ue>ti >ii wh.ther a ri-k is <>r,liii;;iy. ImIii;: mie ,,f t';i,.t, iv ,,,]

inarily for tjie jury." |!iit tJi,. ri-k may 1„- .|,.,.|:in.,| l,y th,- ...uni i,, !,.

an ..r.linary uiie wiMii.ver it i> ..t' ,ipiiii,,ii that ili,.ic is ii,> >ii'!iri. i,.

cvi-hiicc to wan-ant i,he .ipp,.,ii,-< ,.|iNi.iii." »'as,.,< illn-^iraiiiiL' I.'
:

tlies,. sitnatiiiii^ will lie t',iiiii,| (.ii,.||
'„ i|„. ,„,i,.. (,, ||„. ,.|,siiiiio -.

tioiis.

262. Risks caused by the acts of fellow servants.— In fjio ,.,,]'.

i-ax' in wlii,.|i t.he ,l<ii.iriiii. as t -ilinary ri-k- was kii,! ,|.,wii. ih li

jury was ,.aiis,.,| l,y t.li.. ii,..^|iM, .„,.,. ,,( ;, |',.||,,w seiv.mt.' 'Ih,. ,,-..

.lealiiii; with this asp, ct ,,|' the .h.ciriii,. aiv i<viiw,.,| at lenu'tli In '!

^' "' ^''liiine of this n, mi-,., an, I in, ,| ii,,t |„. Iii,i|„.|. ,|i„.||,-,.,! ,,:

this place.

263. Risks arising froia the character of the instrumentalities used —
The rcc.ii;iiiii,,ii ,,f th,. iii:ht .•! a-, . iiip|,iy,r |,, carrv ,,ii hi- lin-ii,.-

in his own vvay. and i,, a,|,,|i' any »,;ii;, ;n ,,r <l,-,Tipii(.n of in.tiuii;. ii-

sriry an.I iisiinl rUI<s I Sh„h/.„.lnif v. ,i,v(. ,-,. y, /, ,,/. r,, v l^„„./A^, il«i'
ItiMnllinl |IH72| .-III \VU. ti7 1 : S.hiill: .-,(1 Aik. -Jim: j'l S \V ;:;
vrhir,,,,,. rf v. H. /.'. »„. I1H7SI 4 1 'A ,.|i;,,y,. i. ..,,„,„..nis wM!, m.
Wis. t..lS): „r ii,tti,r:il ,iii<l n,,-,—j.y ,.Iii.l,.s tl,,. j,,, v fi tli,. , i..|,t 1.. .
Iiiii-anl- ,11,11,1, ,HI V. h',ih..,„ /',., ,rs,'.,- -i.|, r «l„.|j„.r' ||„. , ,iii,,|ii,.r „f , ,

r„ |l!MMi| N,i Mi„„. .-,„j s:i N. W. :'.:,:,,. ;„;„|,,| i„ .,, ,„n„nl.,,- «;,v r.^mr -.,',.
Asm s,.ivi,iit :i-,,ii„... III,. li-U. „ |ii,.|, f||,. ni,li,M,v ri-k- .,f tl,;. ,.m,,i,,^ , i

cot, in,only iitlcii'l 111,. ,.ni(:li.> n.'iii
. ii n ,/,„/.»,.»,,//,'. 7', ,(. /,-. if. / (•',, , ,,,

cil,,,- 1,1 ili.iiM,. t|,.,t |„. ,|,,,|,|,.,, ,„||y ,.,„ iisilji .^ii [.-I;, ,;;;,; ],, |_ |;^ \ ; j;^

111,. ri«k-i wlii.li 111-,. ii.-.|....:u ilv iihi- II S,i. >]]
.l..nt t,. il. i;,l'. r .( .v. / /,•.,„. v, ' ri„'..!"si,, I Co. v r„yh.,„„ i Iv.-,
I\i::,,il, ilS'i.'ii sc. '|'i\. s|, _>:; s. W. s,, |i|. \|„,, .-,.|,

.-iTS. l;..».r.i,i^r ils|i:li 4 T,A. <'i\. .\|,|., 'i;,,.,;, >, 'r,,„l,r Ils:i7i •! It,,-
auj, J- S. W. 110. ;.>,! S. \\, -JiJ: ,v„„,/,. f, \\ |, \|,„.,|, .

|| ;..;- , j,,, ,„;
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!.iliiio» wliicli ho imiy prclVr i ^n- i-liMjiiir \., <//(/,), invi.lvr^ (!.• c.n
>ri|iic!ic< that aiiv ii,k whidi i* dui' tiKitIv t.. ih,. cliiini.'ii r i.t' nii in-

-tniiiu-ntiilitv, ami tml ti. it- iil nuiil litimi ..r iriirin-inili^ d,-

t.vtivc (|iiulitv, JH to Ik- «ll^ltl'•<I ;ui onliiiarv risk ..f ili.- ••iii|iluviMii.t.'

'mt ffurtd iini'iimiil on roiliiiii/y. \ i„,i,l ^ \,,, lt,,lj,,>.ll! i\, ilsTdi 1 H(
riiilwiiy wrviint wIid li^i-. to .'.>ii|>l» o. M:i", JIJ 'ii \m. l;.|i li.il, A niilr..i..|
..tli.r«iM' Ihiridlc .Mi» ii-^ninci ;niy iMi- ni-i i > In. ki.oH , iui.l iiri.l. i ,t,iii,|-i tin.
wlu.li iir.' rriHl.il l.y tlii' |ii'<'iil jm irmri ti:itiii. , .iti.l «iirkiiii.- ..f ll ir'iiir,
ncr in wliirli tlirv iiri ii,triii I.mI. tlir ii-r.l ly llir ...i,i|,aiu, iii.l Ihr .lui", ter
iimlrility to niniiilaiii llii- MitiiMi lniii^' jiiiil i\i,iit ..f n «.itili kipt im.,>ii h
iK-iit.'.l wiMtli.r till, rais Im.Iiiii;.' In In. « |,.„ |.,i,|y.,. f,,riMiiiv' |.:iit of l(„. niiiil
nvvri .•iii|ilii.\ir> nr to iinotliir .(iTripaiiy. I.r.l. i.,iiiiir, (h,. ,j,k ,,l iiL{uiii. .|>||. ti
111/././, r V. SI. l.f.iiiM Itilsh.l ,( n,, i;, III,, i.iiniih- i,f ^iirli l.ii.|..,. I,v ti t

ilVM,, HIT M... :|IM. MS S. a. !..>! ,,„. I,y -|M.k-r.rai.inf. fluM, Uu- mmmU-I.mI
(iiliiir kiiiil of hruki. on il(.|..|iil.iiil -. own of iini. m| ^ii< Ii iii.,.iii.-. /. i.is ,( /• ,,.

curl. Iliihll V. .S7. l.uii^H. A. C. .( \. (.„. V. Uniiivl. ( fsii.! iC, ( ( \ js
•

/,' r„. IISTH) ti: Mn. -:i!l (iliiinlHaiU I.I I'. S. .\|,|,. .V.'ii. .-,: |.-,,| ::i;j ,!,.('
nf ihirrniil lM.i!.'liNi: (r/i.;/i/ i. Ixhi KIC. C. A. I.J.ir. s. \|,|, :)|ii ,;| |',..|

•lit, i( II. r„,ml r„. ilssili »ti ||„„. ,;;[.-, i.,i„,U,..i,„.k «a» ,,f ii |„..i'i!i;,, ,1,

.11:1 il.iakc oil fori.|.,'ii .111- w.i^ of .1 ,0111 ,ij.rti. r(.ii(lriiM(,' tlir i.-."i| i -nuk- 1

niiiii roiHtiiiitiiiij laiiiiliHi' to iiiiiiirl loiiiiiioii oniii i|.|i('|. 1

.

-.iMirit I
:

'/'//..mux V. l/i.vv„i,;-i /'./,', »„. Aiiollii.r iiiiiilii.at I.mi of il,,. ,r,.„

:|s;.|, lim M„. IH7. IS ,s. \v. !1S(» if„r- ,.n,l ml,, i, ,|,.,, ,|,.. ,.„|, ,.,, ;,,|^
.iilii iiir with inn|,liii;;s of |i,..iiliar ron ,if liiiiiilliiiL' ,ar< or ,ii.mii,.. ,,f ,lii
<liii,ti>iii|

: Vhi,<,,i„. It. .{• V. A-. r„, V. f..,..|,i ,.,,M.ti,i,.|i„n i- a-~r,,ii,-,| l,v ml
l/iiM/.,... .,1.1.1/ (I8M4( 15 111. A|.|. -Jll.-, viav ...n.int,. If ~„,h n-k I,',,,,,,,
'-i""l'"- '•"•" -lit anil ,1,,,., ,„,! ,,,,„i,,. ,,„ i,,l '.|,,.|

In several nises the s,.rvaiit lm» or kiio»l,ilp. to ,1,1,, I it /',,,,, v

liiiii ili(.|,ireil to lia\e no ri;.'ht of llniir ilsnTi j; {
, \ ;;,;| -,.|

j y'
ai'tioii wliere he U injur, I while App. -.'li:. so |',.|| iiv, 1 1,, .•u,'.|' ',,f lail
,iMiplin« c.r-. with doiilile ,l|.aclwonil-i 01 wav I'oiiipiinv liel.l not 1,, ),. |i ,1,1,. f,„
|.iMii|«rH. whether the .-ai., U'loii;; to hi, an'iiiiurv ..a'!!-,.,! I.v Ih,. u.nit .,| a eon
inui eiiiployi.rH or to aii,ifhir 1 paiiy. tiiiiioiis h.iiiiii ., il a,'ii.-. III,. nar ,11,1 ,if
/>;,«,i,;,T V. Cinriiiiiati. S. it I/. A". Cn. a -witeh ,.ii;;in,.. althoiU'li sii, I, rail-i
ilHliii !i:i Mieh. (Uti, .-,:i N. W. S.'.-,: wei.. pi,n,.,| |„ l„. i„ „„:„„ „,;„.r ,.„
K..h,l V. I/,\h//,1 (IMI.II U7 r. S. -.'••IS. ;;l„e, „f liial kilell; \y,„„hn„th y SI
.1, I.. .n|. I.-,0. 1.1 Sup. Ct. I!, .p. ..'IIS; /„„/. I/. .(. M.u.c, ilssili .-, \|,.fiarv
/./',/.., M rf U'. H. <„. V. «/,„/.

( IH7S, .-,74. IS |.-,.,|. JSJ: s.mms v. S,„<ll, r„n,-
SS III IIJ; lmlHii,<ii„,lix. It. ,( II. It. iniii H. r„. ilssii, -ill s (• .|:i(l .> s V
'". V. riii,ii,i,in ilS7.-)l 77 111. .11 i.".

; !S(l ;//,„,,, v. /(„„,/ 1 Isss i
.'14 l-V,! lor'

//ii//,T V. ///i,i,„.v r. K. ('„. (isii-ji i;ii A'.„/,<vv. i.„iii.Kr,iir il- \ I! r,i (is'isi'
Ml-. I14'2. 1.1 So. K..>7; rhir>f,,o. It. .( KS IVil. 4li2 i<ar.< not ,.f iinif.inii ,i/.. 1

y. /,•.'.,. V. Chi/i,, i|S!I7i .-.1 N,h. 442. 1
, l.„i„sv,ll,- ,t \. A'. (\,. v. /(„/,;,„<

.1 N W. 42; \<iif„lh .t ir A", fo. v. 1 isllj) !lll .\hi. lljli. 1., I, |! \ 'cii n
Vulhrll (ISH71 S:t Va. .-,12. It S. K. 1-2:1. So. (I.l7. it wa. sai,| ; "ll is' a piaiter
S|. al-„ i ;i!,4. n,ite 1. miIhI. <•, .iml § ,,f ei,;iuiioii kMoul,.,li;i. that the ,l,.iiniii.|«
''"' '""'' •'. ""I"'. «'. /"".'. aii.l e\i;.',.n,ie< of coi.inH.i.e re.pi, e, in

111, ik,.men tak,- the ri-k of the wn- hy ihe transportation ,,f fr,.i:.'ht. tlia: the
lli.ir I'mployers of ears not eipiipp,.,! < ar« of ,iri, .^mip.iiiv -.hall I.,, haul,.,! .iver
«itli air l.rike.-. tthi,.|i will nce-iiat,. the roa.l ,,! anotlii'r, am! thai, in oiiU.r
ill, 11 liioviii;; alioiit over the top> of iMOV to iii,.it tlii-i ihiii.iiiil, tli,. ;;aiiL',. of the
ini; trainH, l{,j<i>i:, v. I.niii.siillr d \. tiaiks „f thi. iricat Iniiik li"ri,.>"ha, Iktm
/.' Co (l.SilHI HH Ke,l. 4i;2. nia.l.. uniforin. . . , Tli,. taM.. .ii.,|

llio risk nrisiiiK from the want ,if iu,i;.'iii,iil of the niana^'ers of railroaiU
I i,'ik ,liains or ears is on,. in,ii||.'i| to in s,.|,.,iin^r styl,.. ,,r patt,.rns of e.,up-
t'li- ,.ii,pl,,yiiii.nt of a trainmaii. ami li,. liny, it lias iu.e'n -ai.l, liav,. Ih-i.ii a. varicl
I-

' ll irt;,:ilile with its asHiimnt ion while ;is tin- iMe,.ninl\ ,u ,itli,rs in their in
Ii,' ki:,>Hs that some of the ears are not \,.nli"n. ami, .,lns,.,pi,.nth-. nut only ,|,>

i'lmiileil with them, and iliil not iioti,,'. sii, li pniirns vaiy on ,iiiri.|iiit ro.nU,
'v'.n >;,. t,„.k his p!ae,. on a ii-rtain i-ar. I.iit siviwtinics ,>n "tl,,- san,,. r,i.ii|. Cars
>:.itlii.r it had or had not cheek cliaina. of these ilill'einil p.iM,.:i;s ,aii\iiig
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264 Riiks rrcated by prrnmnent conditioiii incident to the busiiic>

as openly conducted.— A ,|,„.irinr wl.,.!,, ii, i, |.,.^i,Ml |,..i„f ui \l,-... ,.

|M ili;i| (iiik 11 -|M.'iiic ii|>|<li<-;iii..ii ,,i iliiit wliiili i- .i;ii,,| in ||„.
i ,,

-cell.
. I,, I Hi uliii'l, 1« mCi.II Joriliullltr.l a- "III- tA|.|. .-iv,. ,,|' a .li-M,,'

I"" 'l''-- " 'li-'l ;tn <'iii|'l'»vcc «-^si :, a.- an iiici.|< nt r.|' lii, m, ,,,

;ni\ ii-k- ulilcli ari^<' t'n.m llii' pi iinaticiit,. \i-il.l.> lun.lilinii, ,,i ! .

rii:! '<r"- plant.' Inllifla.-i aiial.\>is tlii- .jnctriii.- i^ ..|,v i.,ii-lv r. ),•;

.il.l •illi.r to tlif priiiripK thai i iiia-i.T ha.-, a ri:;lit k, carrv ..ii I,:.

lii-iii.-> in hi* own \va,\. ..r t,. il,(. piin.Mplc ihaf. 't. i- not n, 'jliy, ,:

h, ri.piitv a .MTwnit to .-n •Miiiit.-r p.-ijls ulii.'li lie fnl'v nn.|. r-Lmi-
In II -' if not all. tin- ca-v, citr.! Ulow a- <\( niplifx in^' tli-' -. r\,i.,'".

1I--I 'iM.ii of till- ri>k ill .|ii(-t.ion, one or tlic oilin ,,( tj,,.-,. lu,, j,,,,,

'•ipl. i.-. ••.\pli<'itlv uii\( iicil to i\A a •rroiiiiil of liir d. r'i.inii.-

tliici.ijrii iiiiu'lit -o often \Mt* fimn oiii' Smlhi (ls!i.li lii.l Mii-« 'lii t'l N y
;;'"'"' """"••r lliM ll M,„ |,a/,inl liMiT. Tlir n.k ...ii-,.,| i.ri|„.\,,,, ,„
ll.,l,l.y ix.nM.iii. •! r luiiHllii,;- tlii'iii l.y n li..,.,. ,„ill, x- fi.i -l.lltir;- t!„. l„ li i.,

lM|.I..yr..^ „„...|t I.. ,., ...„.i,|,,,.,|. alhl. »l,i.i, |.n,,rl'i, r..M,M,ll„i,,Tlr,| tn , „l
"' > »'>• '•' "'" "' •'•• ^l>l^•< "I- 'Ian- rl.inr i, ,i,.ii,ii..| l.v ii iiimh «Im. i

I r-i ri.H..,.:,ii|y iii.i.liiit In 11 riiplny iiMliiii: ||„. i,,,,,!,!,,;. „,„1 iiml. i (..I . . i.

"' '"• 1>"-Mr(--. iiri.l vilii.h ll,,. -rn.oit ..hifl II,.. I,.. It, '// ,y,s„„ , r„,„ l| ,-

""'-* '"' ''" I •" li.oc n ,, I :il Ihc (.,.
I
|<iii|

I ll-' \|,|, Div .1711 ;,, >^ y
',1""',"[," »">'•'";';' \''''" '"/''"'". ^"I'P- l"S.i. l-nr nth.T r..", .'.;,.,. ,,,,
II

. .( II //. »•„. v. Ilhlrl, (1H,M sS III. to ,|,;,|,t,.r V. iluir
II-'. It ».. lai.l .ln»„ t|,„t tl,.. Ilk of '.•..; i.,r,.. ri.kHnr....l« ion- ,„ n ,,

....,|,l.ni. ,.,., «,ll, r„M|,liMa Imo,... lif- in:; l„ tl„. ..,.,,,,m.|,i1v ,„.,,„, ,,. ,, ,t
linril I1..IV.I1N Hlii.l, ,t 1, m..-,.,-;H> ti. i.iv« ..f |l„. I,,.. in,-, :'„

jt j, „.„p\^ ,.,.

J"in ».ll, ,.io..k..l link- W.I, i.-ii„„| l.v ,l,„t,.,|, .,„ ,.,„|,!,,u.,- ',,,, „ .i',],, ,,, i;
l.i:ik.m,.ii. In ll„hn..H v. S..ulh,,„ /'. ]„s,. tl,,| |,i, ,.|„|,|„v,.,. „„,,",. (,, ,.

," <'^!*'*'.1-'" <;'.' •'•;• •''- '•"• '"•-• -".•tn,.,„. Tli.x ,'„.•., I,,,."f.„...,.,:,
Ilif court. Ill liohlii,;; tliat a r.iilioail ..|ii,l,.,| ,„ n,,,..,. ,„ |^, „„,,|, ,

>»il.liiiiaii a,Miii,.s III,, ij-k of any in- a-,iin,t in ll,.. 1., rl.,i .„•.. of M- ,„
.•r.'a,.- of <!anj;,r «ii,inu' from III.. .-..Ill,- ,.|al ,hilv t fiii,ii,|, oa-on.il.h '-,„

'""-,"'. '•'["•. ".'*" -'/""I"."'! in "II" of .,|,(,„i.,i„;..nl. f,,i ll,.. ..,n|.|„x..... a, I i'

«lii. ll 1.^ IJ in.-l,., |,i^.|„.r tiniii tli.it in ..|ii|,|,,t,.r ,,,nn,.t I,.. I„.|,l ...ijliv ,,t i.
tin. oIlitT. win he 1, fi..,|ii,.iil!y r.-- Iiu..ii,.,. in failin- to mak,. i.t,. -i.".;

(jiniMl t,> .011, ,U. cars Willi .Ira»li,, I, .,f a..;ain~l th.ni." \l,i,,l v 77,.,'„m 11

diiri.rrnt lai-l.t,. Mii,l: "It n iiiai.if.-t s.,„-.v .v„„, ,f r„.
( iMC) KiS M.,,, 4,,,

that till. <o,i|,|iiiir ..(iiilil lia\i. Im.ii ,al'.ly IT .\. K. ||1.
niailf if tl.f bi.iU.-inan liail Im.,.|i ..n tliV 'i-.n /,'.sA /,/>s)(,«.,f „„ /,„7„„„, \

"'"'* KilTiTimv (ill li,iir|,ti l.iak.man a,,iii„,-, tin. li-l, ail-i. 'I

may U- cx^.^t...], ami wli.ii ,1 Iili-,.|i.,. il„. fa,.| that tli.. <.|in.., in a r'li.,'H ii-i'.l ,!,».» not iiial.rially iiKi.-.i,.. Hi,. v,ii,| ai,- so ,|iar|) a. I,. .ill,,» ,li ,.v .i

.laii-.r. In ll„lf. W. T. A /'. AV To. v. l,, ,.,,., ,.a, h i.tlur ulnii tl... ,;,,. , .

Ml.i.tl (I.HIi:): T..>c. (^iv. ,\|,|,.l :il .•<. W. I.,:..,tl„,. ,,,llh s.lhtn.ll Ii II .( U
-'lit. III.. a.li,.n failt'il. wIut.. Ih.i,. wai /,'. ('.,.

1 |ss7 , \>1 |'. s |s!i ::,, | ,,|

only .•( in,!,,., ,lilT, nn, ,. in ll„. liii;;lil-. lll|. 7 Sn\>. t I. 'l!,.p. I Iilii
'

\ I
, k,

of III.. .Iiaul.ars. aii,l tills ».!-< >l„,un t.i man a^niii,., tla. li-k ran,..! I.- !'.
Ik. ,]iiit(. ii ..,,1 in .liiriniic,. not iaii,iiip want of I.I,,. kin' in li,,.., wl„i.^ >,,'

any rstia lia/anl. |,a, |„.,.n tl,..ir la.iinal .-.m.iiii, '.

(I)) /...s/.,v nKsiiiiiril in i.tlvi f.tiiii„i- ll. l',n,l,n,l'-i lii;,. as loii" a- In- I.,- !,.-
<io/i«.—An (.niploy.-f ..n.,Mv..,liii .hivin..' in thr ..n,|,l,.Mn. lit. s.,„lli.,-,i /' '.

pilM. wlios.> duly rc,iiiiri.< liini to ]„• at v. Ki l< 11 1 Isn:), i.-,-j w s. \a:,. ;|^ I
,•!

til,. Ii,|i of tlic pi!.., I,, ,rtin;; |l„.ni int., ;itil. li .Sii|,. ci. |!,.|,. r,;;ii: si] /,, ,, , /

I'"-"'"" - "!' 'i-l^ "' i".iiii\ lo.in I/. .(. .V. /,. Co. V. Ihins ( ISHl'l .",1 \,V
"'" ''ll '' '!" iliiMii.,' I::iniiii,r a.s tli.. ,!S!l. I.", s W S'l.-, 1 <;,»,,> fi,-' / ,.

Buidiinc ia coiibIiu ._.. J/tV;,.. v. .S/,(./i. d .1/. a. li. Vt, v If,' ...
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268. Ri«k« ariiing out of temporary conditioni incident to the use of

the initruhientalitiei.— i |,<. .ii,, •• .ii, .1 in il„. Iji-i uv,, ,..ii.,ii.* ivin
jililV till' ii-iiiii|iii.ii r.t" iIk-c iiiiliiiiirv ri-kt wlii.'h, in u l,n.;i,l ,cii>r,

im;i,\ I"' I-*:::! I. It 1
1 n* ari-iii:: Iri.m i||(> jnti iifi<- (|iiiiliii<-i (/(' ih,. in,ini-

III. iii.ilitii .^ or iiijii< ri;il-. u^< i| ill liif «'iii|ilu\cr's lui-iiii-.. In tjio m\\<

M'xill 74 IimI. 41": (In lliiR iikp nnr ni.liiiiiry ri-k. S<i,l,nn,, ». Miliiiiik<;-
II ll.r >|.l'<llll limllll.;, lif III., jiiiv Hils /.. ,» ,f' 11. //. f'.,. (|H't.-,| S'l \\ i, iNs'
II i.l III.. I'liihtill iiii-lit lii-ily h.iM. „. 1,1 \ U. :<;:,. A i.iili„.„| , ,,„iiv i*
iv,i.,iii.,| III,. .,K,.||ii.,i, „f |l„. f,.,;,, ,f „..( lial.l,. f.ir iiijiiii. . f., .Ill .\|„ii,n,.-.|
hi- Im.I l.iKni |Kiii'- III iii<|i| 1.' aliiiii it I. I.i.k. 111,111 »|iii I,;,,! I, .,11 ,i,i|,|,,v,,| ,1,1 t|„.
,\. It U ll..inif, -I ll.il ;l -|.l|l -nihil, .111 luhl |,,r :, \,:lf. nil, I «.,, i;,m.,.,||v I,,

i,..t !» I.|...ki.| »ii|,.Mil ,l.-ti..>in:; II, iiiih.ir «itli"it. aii.l uln. ».m -tniik l,v
,l!,i|.IIH. Ihr li k .lll-MIL' I III.. 111. n l«.\ ..jir sl.lll.jillir ,,|, „ ,j,|,. (, ,,|^ „.,,;|
Mill. Ill l.lmkii!;; ill tlii, ,ii„. i. Ill,,, iif fi,| i|„. ,11,1.1;.,,, ,,f ,.,,, i,, II, „ ,. , |,,„|,
'' a>-illii,i| l.y 11 111,111 wli.i ,11', I, 111,, iiii.' II l.iiMir ..J 11

I
iiij; fiiiuhl iiir

Mnii|. <if 11 liiiliii.iil ,iiii.|Mi,\ Mlii.li. Ill ..111 i..|i til,, .li, 1.11,1,. I, trtTcii till l„„li,.,
III. kiiii«l,,L'i., ii-..» Ml. Il .\it,|i,.,. .,i III,. ,.jr« wiK I,.,, tli:in L'» (...I mill
«,,,/,..( V. M„l,u,,in r. II In. I Isiiii h:\ II, ,u Utwiiii tlii'ir ,.in,.i I. « tliiiii Ur\
Miili. MW. II L. I!. .\. III.'. IT .\. U. uli.i,. tl,., iii.iil.iil .K.iiiii.l ill th'ilav.'
h:i, .\ liiMkiiii.iM iifii.r lliiii. iiiiii.iIm tim... ui„| ihp ,,„,, ,|i,| ,„,, ,|,ir,.r in
if -ii\ii,. H.-iiiiH'. ll.i. li-k iif l.illiii^ uiillli i.r olli.invi,.. ri,,i iliiuirv Imi\
illti, .1 |,li,|iill\ li„,il,<| iMllIc yilHIil illK. I lliliiil V, \.i, >i,;A ,f V 7-' H
Willi, hi i- ii.ii|,liiiL' i.ir,. //.,.,/. ,„„i V. «•„. (iHiCi liiT M.i,,. ,',;i.i, liiV.K 11'!
»„.,.,v ilNssi .'il III. \|,|,. ;,-,. A lii.ik,. A iiiilii.i.l »uil.liiii.iii laiiii.it r....i\..r f.ir
I iti ..I- ,»il. liiM.in win, kii.n.. Ill, it Ihr iiii iiiimv niii,...! hy lii* hli|i|iiii(; or
.iili.iu ,i|- ,liiilir, .rii-Mii.,' Ih,. tiii.k ,liiiiil,liiii.> ii:..,ijii-t III;, iii'iii III il ;;iiaril
,11, uilli.iin .iii.iiM..., ii"iiiii,.- li.k i.f r.ii! »liil.. iin. i.ii|ilii,:f cam. (•»,/,, y
ii,|iin II, .111111111. U,-/ V. s.,iiiln,„ /'. I In,, 1,1,, J- \, \y i{ r,, ilS'iTi 'i; \Vi<
«., .I>!.H. -Ji. C. c. A. '.'I!!. .-Hi [. S. Hi... 7.1 N. \\. iiii.-, ||„. ri,k '.IriM.ii.'
A|,|i. :i.':l. s,-, |-,..|. ;i!ij ;/;/•„,,,/ V. ./,„ tiuiii tli,. n-,. .,t «,„„ i;,i|. f„r ^j,|,.

'11 il^s:.•, ss .N. V. 21,1. \„ ,„,|,|„u,, link- ill a lall'innl \aiil i-, ,.,„ of tli,.

1.1 ;i iail»ay yaiil ii,,iiiii. . tli,. ii,k ..I ...illii.iiv ri-k- iif a -nul. Imian's |i|iii,Iov-
f.illiii;; iiiiii nil iiiiL.'iiai,|i.i| .-h 111 lit iiiiiii ' l/../.,,/.,,i r. A'. r„. v. luofin
in^jht. \Vill„ii„s V. I.,.iii.-,i,ll, ,1 S. /,'. i|s:.|i 41. M„.|,, .ji; \!,|,t„n' ,J ,|i,.
<, il!Mi|; Ky.) til s. W. r:iH, Tl„. „.iitii,..,. r.„„|,ar,. j iis. ,iil«|.'i/. '„„/,.
ii-k, aii-in;; In. in iIh- ii,.. of n ;;, ,i,l a i..ili..a.l iiiijiliiv..,. familiar witli tli.'
Mii.h at-,. a"iiiii.i| l,y anyi.iic hI... I'li- < ,liiiit|iiii ,,f ij,,. i„.i,||„.,l ami tra.k
1,1, 111.. M.fvi..,. ,.1' a lailniy , .iiii|i,iiiy. », ,1111,1, all llii. ii>k- aii-ini; fru.ii tin-
in my Wi.ik loiiii. .t..,! ^^itll 111., lu.iv- fa, 1 that tli|, l,alla,t .,lii|.,.r from th,.
II- 111 m.ikiii;.' iiji of tiain, in a y,iril. iiiiiMI,- uf t|„. tra,k' mi that im lillin..
;,'<,./.<(/ V. H,illi„,(,rr ,( n. It. «'.,. ( ISSII) i, hit iiiiil,,,- till. I'liii of till, tl,,, rlnrk
I'M' 1 .

S. 4:s, ::7 I,. ...1. 111.1:1. ;i S„|,. Ct. v. 1/.,«„»m /• /.•, ,„. iIhi.Ji 4s Kan
l;.|i. :!.;.'. A sHit.liman a, ,11111.... the li.ll. :il. Tac 1I:ih. ( ,.ni|.ar,. j|

.','.1 siiIhI
li-k iif iiimiiiL' in ,.i.iila.l with -wit. Ii,.s /,. ii,i(,. 'Jh,. li-k ..f Miikin:; il trc.-
i,r ,,th|.r striKliir.'-i ii..ai 111., iia.k rthm .I..-.. In a siriit iaih\av tra.^k is an-
I'.ikIiii:.' or ri.liii;; on frii..'lit ..ir,. ,111 1 l.\ an .iiijiIom 1. on "th,, , arH Hall
l>'"''i V. \,;,- )„,<•, X. II. ,f //. I{, r„. V. ir,i/. ,/.,/,/ ,f .v, '.S7..,/ It <o il'l.lll
^'ri 1.1s Mas.... 4:!t, 47 \. K. ll.-<: 17s ,\t,i^.. lis. ,-,;, \. k ,.,,;s, An ..n-iia.Hr
It'll V. \,„ ),„t,, V. //. ,( //. /,'. („. hIi,, is lamili.ir Willi I lii. con.lil i.in, as
I1SII7) ItiH Ma,s. 44n, 47 N. K. I IS; .iim..s tlir ri,k in,i.l..|it. to w.ilkin-
' '"•' *'. /'">'"" rf 1. It. r„. (ISllli aloii}.',i.|i. hi, ,.ni;iii.. upon a tii.,ll.. at
1..-' NUiss. L>S7. :i,S \. K. .VMI: /Vv/, V. II 1.1,1... «l,.i,. Ilnii. is no platf.irm
/ I. hi.,,,,, It. r„. (isii.-ii i.-,s M:,„. .j:is (•;,„„,,„ h. ,( i,). n. r,>. v. v„,„i 1 issii,'
;l \. K. l.-.O. The ,.\i,t,iii... .,f a ".l.ar- 7 III. A|.|,. l:iii. A ftalioii aiiint as
iiiL' |."~t" l».!\vi..,n the main ami swit.ti siiiii.., H,,. ri-k aii-inu' from tli.. want
Il I. ks of a railioa.l. till' oMln. of ttliii II of |)latforiii or Har,.hoit,i. ai.|.onimo.|a-
i> to in.liiatc the lini. I.iy.iii.l wlii.li tiorw at the station. rh,i,l,li,'l.- v. I.i„,l
-' iD.linu' .-ar, at., n. Ik. loi-j.i, n ,1 fi.... s,iif : ls!i7 , .-, ckia. lil.l. V.t I'a,.. !Uii
11, .til ilani.'i.r of iiitiiiiMiiii. u,iii 111,0 iiriipk fliro.M, i,.i tl

III;,' cujs on the main tratk, trtau.
li.jllt of

>.., ail stiii.k l.y un iiiyiiiu anil lliiiij,' round so

;. m1
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*i"2 MASTKR AND SKKV.WT. [chap, xii

joined notr aroc(.]loct<-.l a lai-Mc nimilK.r „f .Iccisidiis ii)t<'ii(l<a t.. slwu
tlio (•iieiiiii.<raiiccs uikIit wiiidi rcc.vcrv lias Uvii .Icni,.,! „„ t\w sai.,..

pmiul in 111,. L-as!^ of risks ivsultiiii; ji the niamici- In wiiicli th,.

iiistniiiiciit,alitics aro used. It is s.,iii,tinics not easy to sav wIkiIm,-
a partiinilar decision siionl.l l.c elassiticd nndcr t.lii^5 lioa.! or undcm,,..

Hs to strike nnil brpuk a rar step on
wliiili tlic iin.'iit was staTidin;;).

(1>) Jtisl.s (issiniiiil ill iiiliir umiim-
tinim.— Kiii|ilov(('.( workiii!,' in factories.
fir., assiinie tlii' ri>k of ciiiiiiii;; intc c on-
tact witli nncovcrni niailiiia rv. Shmr
V. Shtldiin t\HM>) KCi N. V. liiiT. <t \.
K. in;!: h'li'Uirxt v. Kiinhnnll ilS'.l.il

1(1(1 Mass. 2:i(t. 3j N. B. 4.-,s I servant
slipped on a wet llnor ami f, II against
an exposed piille.vl. A servant whose
elotliinp was eati'.'ht in a rapidlv revolv-
ing shaft alioiit :) feet ahiive the tloor
of a mill eaniiot recover where he had
repeatedly passed iiniler it at other
times, as had other emplo.vees. and at
the time of the injnry it was no more
dangerous than at other times. Hiuini
V. Tabor Mill Co. ( I'.Kioi 2:i Wash. .UT,
(id I'ao. 112(i. An employee in a mill
assnmed the risk of steppint; into a de-
pression in the tloor. which existed at
the time of her employment and was
perfectly visihie. Ih.nnl v. Illiirl.slniir

I//.7. Co. (IIMIO) 177 Mass. (lO, .iS N, K.
IH(1. An employee ennajied to assist in
Hhoveling coal nnder boilers and to keep
the fronts of such boilers ilean assnmed
the risk of workiiijr upon the iiru'Ven and
rii|f;y l)rick Ibior of the Imiler room,
where it was expected by both employer
and employee to In- used until the for-

mer chose to replace it. .Xinliiiiil v.

l.tliDi if H. It. Co. (IS!)0) 17:1 Mass. 42.
5;) \. K. i:!7. .\ servant who had been
employed for four years in defendant's
boiler room, and hail seen the construe
tiim of till' boilers, and understnoil their
position with respc<t to a brid;;e sus-
pended in front of them, cannot recover
for injury caused by his falling through
a space iM'tween tlic eml of the bridfie
and the lioilers. while he was inakinir
his way from the boilers, where he had
pone to shut olf escapinj; steam caused
by an explosion. KhIhiii v. Mrhiiimli-
Inn Slnrl II. Co. (llllPl) .-)!• .\pp. |)iv.

2.V). (in X. V. Snpp. 070. One who sus-
tained pi'rsonal injuries by reason of a
fall from a runninsr board in a mill,
while leaniiift forward to clean a coup-
linpr. cannot recover therefor, when he
had long U'cn familiar with the posi-
tion and length of the board, which was
not altered during the time of his eni-

ployment. Fniirh v. Coliimhin ffininni^r.
Co. (1,S!I7) Kill Mass. -,;{|, 4S .\. K.
2(;!t. An employee who knows of tlir

existence of a skylii;ht in a roof „n
wliich he is employed, and the dan^'i 1 uf
woiking on the -anie bv reason tl

assumes the risk of fafling thrM.i^.l, ti„!

sk.\light. iliintii V, Kiiic) ilslISi >

-MM>- niv. 114. -,{) \. Y. Su|."i..

li'b An employee of ordinarv iii-

lelligen«« who has work.sl in a
plant for niainifaeturing salt, and lui-

dcr-tands its plan, assumes the ordiriaiy
ri-ks in-ident to the .service, where tl.'..

construction of the plant is simple.
I

the met hods easily understood. l-\,^i.t
y._l<iiiisiis Salt Co. (IMIKl) tiO Kan. s.vi.

o7 I'ac. !l(il. .An employee who is fa-
miliar with the means adopted bv Die
employer for the safety of the 'ouhr
garments of employees." and makes m
•omplaint with referene.. thereto, as
suines the risk of the loss of a gamieiit
incident to such means. Ciiiilitiiroiih,
V. Si.rirl-Codiirr Co. (ISllSi 2:! Mi~,.
(i(l4, 52 X. ». Supp. 20 (employer pio
vidcd a wardrobe guarded by a competent
person). .\n employee using a ciKiilar
saw to cut pieces of wood assumes tlii>

risk that one of them may l)e tlito.vn
baik by it and strike him" Wilson v.

SInl hUlqr Slnniiiiiin d h'llaiiiiiiq r„.
(1H!M| l(i;t Mass. ;tl.-). :V.) X. K. Kilil.

An employee in a factoiy assume^ I lie

li-k of being unable to get out of tin'

windows in <'ase of tire, wlu're they have
always U'cn screwed down in order tn
maintain tlie high temperature rc(|nir<>l
for the processes carrii'd on. Ihiihi v.

.Uiiriiciiii i;liiro.ir Co. {1S!I7) I."i4 .\ V
474, 40 L. I{. A. 411, 48 X. K. 8il7 \t-

firniing (l.mi(i) 12 App. Oiv, (124, 4J N.
V. Supp. 112(i (no violation of a st.it

ute was shown by the circiim-taiires
proved 1. An exjicricnci'd emplcuir
twenty-seven years of age who is nciiiur
hurried, coerced, decciv.il, nor surpri- I.

assnnies the risk of working ne.r an 1,11

covered pit by candle liglit. I/^-

ili'iiaii V. iUjrivk (l.snO) CS III. A|.ii.

In Vuirh v. Tlimiia.i U'l/.wii'.? Sons .{

Co. (1H117) 1(1,8 Mass. ^is, 47 X. K. Ml,
re<'ovcry was denied to a pilot who went
to sleep in a chart room without leaving
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f ilr-f iidvn'tod ti. ill the |.i-< (•(( I in;ir Mviimis. Dnt in moM. in><ta-'"cs

( i< a wcil-iiiaikcci ili-'iiKiiini lN't.\vc<'n tlic twci (•lii>scs i>( ri-ks.'

"I" III' liMil 111. II \viirni-,l

;lll'l ».l- illjllll'il l.y liir Mini s of
imI l;iiicl (if fiH'l iimmI ill till' -liivc.

iii.liHl (if till' plairitilV, tliiTcldrc.
-':::' til llivi- lici'ii rliMlly IlrL'liL't'llI

.

K"l llti' ciiiirt ilni'* not ii'ly nn tlii< pus
••IMi' .li'ilucllnn from tl viilfrwc. it-

Iii-iniw iK'iiif; >iiiiiiiii'<l ii|i 11" fill

II. A' r,,, (IsiiC) (•,.-, Mnin. .^.,0, liS N.
\y. .ill l|il;liritill' -ln.i|,r,| over fluiil tlio

foi.tlHi.ir.l i:f III! cti'.'iiic witlioiil iMviiii;
linl.l iif till' liiui'lr.iil. iiiiil wa- tlirov.i,

iiir liv till' slunk I. Nnr can lie rccimir
wliiii' II pii'ci' of ore witli aliicli ,i car
i~ loailc'l tiiiMs iiiiilir his foot, ami pre-
ripilatrs liiiii til the ;;roiiiiil (/.VisV 7'. »•

linw; 'Till' cliarl icioiii anil tlic stove ii'.smc. I. rf tl. ff. To. v. Sinlilrlli
\
\>i'.M]

l\ uliiili it was liial.'il HiTi' a part of Sli (ia. INK, \> S. K. (;><J i : nor wlicic lir
till' ["TMiaiiciit con-tnniion ami arrati^'.' is tlirown ilowii dv trcailiii^' on an nn
iiiiiil iif tlic strainsliip. ami in all tli.'ir nsiiallv lar;;i- i-link'iT wliiili lias droppci!
lilt Ills they HI IV opi'ii to tin' oli-irva on the Iraik i /,. . v. Cnliul li. rf I'.l.ij.

li.iii iif cvi'iylioily wlio caiiic upon that I'li. (I«!MI| sCi (la. 2.')1, 12 S, K. :!l)7 i :

|i:m; of the sliip. Such daniicr as thtnc imr wlinc liis foot is(an;.'ht hv thi' brake
w..- fnini the iise of them to one who In ,ini of n car at a place wliere there
(11- .•_•.' to act as pilot was an olivioii~ arc liiiilcrs on Ihc track which iln not
ri-k of the hnsiness. which wai eovereil i \lenil aliove the tops of the rails, while
l\ W\- cuiitract to scr\e on that ship, he is attciiiplin}.' to make a coiiplini;

-II m;iy Im' fairly (|ne-l ioncil. howe\cr. if i Ih.iiil'in ,( 7'. f. II. I\i. v, !iitiith (IHIIIi]
till' application of thi' principle relieil 'lev. ( iv. App. .!S S. \V, ."il. Writ of
n|iiM uiiiihl have Ih^cii jii-.tilial.le, if the Krror Denied in |

IS'.Mij ilO Tex. 12:!, ;tH

lI;iiiitilV had not received a special S. W. lis.")).

«:iniii:^ as to tile properties of the fnid. .\ switehinan assumes tlip risk of at-
'"I' icroiis other cases of a similar Icmptiii;; to pass from his switch on to
l,\|ic see Js 1)7- HII. •_':!:•. note :t. iiiilr. a track on which an eii;rine is slowly

'lai /.*is7,-.s iiHiinrd Ini I nil ii nun.— folhnvins; ears which he has swilelieil.
("iii!.ue§S im.-lm,i.-l\l.>inli). Tlie Ihrinii v. .Vcic York ('. rf //. K. R. ('„.

M-Ks incident to the manipulation of the i l,s!i:t) oO N. Y. S. R. S:i2, 22 N'. ^.
cniipliii;. apparatus of i-ars are ordinary Supp. .UA. A switehinan assumes lhi>
11- respects a lirakcnian. (Hinr v. Dhin ri~k of injiirv from the explosion of u
It'iii U. Cn. (IS'.Mi) 42 \V. \a. 70:i. 2(i load of nitri'i frlyeerine which is beintr
S. v.. 444: llnniiiiinii v. I.ili'uih i( //. transporlcd on a forciiin ear. Fclrii y.
/.'./ A". To. I I.SilS) l.'iT \. V. 214. .-)1 Chirnwi d \. II . A". Co. ( ISHO) 4S ^iich.V K. !I!I2, River-inj; (1S!I,-,| ill Hiin, <122. 42 Am. Ren. 4S1. 12 N. W. S7!).
•'iin. ;iii x. \. Snpp. 2!i:i (ilan<.'er of in- The frei|iient movement of cars with-
jury from the nieeliiif; of drawlicads) . out "ny sjiriial to indicate that they
Src also § 2l!:i. mi/ini. The daiiL'cr of are In motion is one of the risks as-
iiijiiiy from the operation of trains over snmed hy yard hands, rrtinr v. Xrir
i.itlle ;.'nards is one incident to the serv )'<,;/. C. if "//. It. A*. I'd. ns!t:!i 70 Hun,
iie of any servant who has to couple ,'i7. 2:i N. ^. Siipp. lino. A brakenian
i:irs. l-nlirr v. I.iil.r Shun' rf- .If. N. A', assiiines the ri-k caused liv the piling;
'(,.

I Is'.Mii KIS Mich. (i!m. lit) N". \V. .V.r.l of lumber at its proper and usual dis'^

-\ iraiiihand as-iimes the ri-k of injury tanee from the track, dtlfniii v. \rtr
fn.ni those .jerks which are common oc- I'orA- if .V. /•,'. It. ('<,.

( 1S,^7 1 I'l R. I.

ciniiiacs in the operation of trains, 4."i<i, 7 -All. 2S4. Comparp the similar
uliitlici from the takin;; up of the slack decisions cited in § 2(>4, sujirn, is to
nr iitlicr causes, Dmix v. Hulliniuic d pennaTU'nt .structures.
" It. (;. ilSDHi l.-)2 I'a. .'U4, 2."> Atl. Trainmen assume the risk of injury
••''^

' ' "' It- d- HI.;/. Co. V, Sims by the trains eomini,' into collision with
'

I"
~

'a. 74IP. 7 S. K. 17il: Slmlds .inininls trespassint; on the road, wheth-
* '> ''III Siiliiiihiin Itill It. Co. er there are cattle ','uarils or II It. Ward
l'"'l

' -\pp. Ii:!7 iswitihmanon v. I'.onncr ( IS'U ) (SO Tex. ItiS. l.j S.
Ifp iif lai Ha- thrown olV by the jerk W. SO.'). A switchman a-.siimes the risk
• cii-cpient upon stojipiii^r them to en- of the der.iilin^' of a train from a horse
al'I" another suitihinan to uncouple uncvpccliHlIy -t raviiiL' upon the railr d
til 111. after he had failed to do so while track. Itoi'irx v. 'llni,l:i ns (|S!IS| 2S C.
tiny wire in motion). Or from stop-

-u-ldcn than
App. Ked.

ri

ui lii:,.iily o.curs. I'ufji.r v. Chicago Q. A locumotive fireman assuniea the
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266. Hisks incident to specially dangerous employments.— A I

«

tnne frccnK nllv rccoonizf i] in tlu- I'oriiiiil st.afoinont.s of \he eomv- \

ri>k (if U.in;.' ovcicoiiic hy tlir. Ii.iit while
in ii pii-iliiiii mer tlii' IkiIIit uliiili h,. is
<iMi;;i.,| ti) ii«,iiiiiu wlicn diliii}; tlic ina-
<liiiiciy hy luirnl, wliili> Ihc anlnniiitic
Itiliricatnr is in u ilcfccihc ciin.lil iuii.

.s7'../,»,7/ V. Chiciiiiti ,f v. ir. /.'. f'o.

(IS'iHi Km Iowa. (i:t. 7") X. \V. Mr,.
A tirciii.in who knew that on liis rmi

the piif>im'. OHiii^,' (o Ihp want of n tnrn-
tahli'. w.is niii liackwai(is wliin ll

was travcliiif; in a cirlain direction, pun
not iciover for an in.iury pjii-iil hy thp
ilcrailnipnt of the pnirinc'liii' lo the f;ict

that it Wits rovpiscd. Kniiiis v. lli.s-

riiKni,,, I. rf y. R. Co. (1SS7) 70 Inwa,
.">(il. .31 N. \V. 8(18. Whetlicr an arpi-
dpnt (X'casionpd by n switch licirig iiiis-

placed, whpri'hy a train is run >ipnn a
side track and against cars standirif; 1!)2
there, i» not witliin tlip ri>.kx asMiinpci /'k/kk/ikj

AVm-. /;. Co. [lS!t71 17 App. Div. .,.,

4.'> X. V. Siipp. 171 1 : nor liy oii.> i'

lias lieen injiirril hy Ihp accninn!':
of ic;' on the e.L',''ol' a car wh.i. <

was oMi;:,.,! to siMn.i to worl: thr :. 1,

(lH!.tit,itnl V. Lt.iii^rill ,f. V. /.' !.,

jlN'^s] <:, Ky. ],. |;,.p. 7iii;, n s. W. i,;i

They iil~o assntne sn.li ri-ks as ai, n. i.

ally and cii-tomarilv iiiei.leiil to n.
train falling.' .-,( snow and 'foi ri.ii/.' of i, . ,,•

and renuivai of the s.iiiie fioiri the Iriil..

and pi, ices wlieie eniiiliiyees are re'|uii. 1

to woik. if slieh rcn'0\al is made m
propiT and reason ilde manner. /..:r, ,

V. rnii!.,l,llr |lS:i.-)) Oil Mi,|„. 4|i, ,,

X. W. ',U\ (switelinian slippi.i w! ,ir \-

was nioiiiiui!;L.' a car); t'mi v. C!,:'i,i,,

St. P. M. i(- O. It. Co. (1S!1S| 7:i Mi;';.'

X. W. 15 (similar f^i :-i;

V. Chimrjo i( )!. T. ll. i\
by an engineer in entcrinpr into tne cm- (iss:!) ."2 .Mich. 4(1 ,(( \ni Ken M!
ployment of the company to run its on- 17 X. \V. Z'.ll (similar accident to'le a,.'
pines, was queried in one case, hut not man). So. it na. held that the e,...;i

tio.is caused l>y the removal of -iinv

fioni a track in the Usiial niann.r 1

ni.nns of a .~t:ow ploii;.di create ri-l:

V. ejeli are presumed to he contemp -

liy tlieni when they accept eniplin m. 'i

in winter. They cannot recover, ih ]!

fore, for injuries due to their Im;
swept oil' of :in en;.'iiie hy a siio«l. h'.

formed lic.-ide the track hy ihi- op,.|,iii.;

of clearing the track. 'ihmrll v.

liiiiflim. C. It. cf .V. A'. Co. (ISs:!

Iowa. hill. 17 X. \V. IMIl ; lti'„:

.

Chifiiiio. It. I. iC n. It. I'o. (ISSli

/;-,

determined. Lyon v. Ihliuil, I,. £ />

M. It. Co. ( 187.1 ) 31 Mich. 12!).

A niotornian who took a car from the
h'}!'. by the direction of the despatdier,
eu.s* ard on the west lionnd track, as-
sumed the ri.'sk of the possible, although
infrequent, return of a car on that track
for repair.s. when the niotorman was ex-
perienced, knew the general rule of all
railroads that cars shoulil proceed on
the right-hand track, and knew that it

was possible that be might miet a re-

turning car or wagons, .s'l/rnr/c v. Xnn-
sau Ulrrtnc R. Co. (LSllH) 42'App. Div. Iowa, (i.VJ, M X \V I'd
241. 59 X. Y. Supp. 22.-,. A conductor (bl AV,s/,x i,:riin,,l ).„ /,n,l.- , ~

on an open street car assumes, as part (Compare «§ 2(1!) 'd'l,. Ms >>(l ., /,

of the risk of the -mployment. any en- A servant engaged in
'

k.^epinTr ';, ,„
haneement of the danger from the pres- way tra. k in proper comlilion'" a-- nr^
nice of a passenger on the running board the risk of the pas-a-e of trains ai m
along the side of the car. //„« v. ir.,/.c- time without being
/.'III rf .V. Stirrf H. Co. ( mol) 178 Mass.
1)8. 5!) \. E. C(i8. The court dei lined to
make any distinction liccaiise of the fact
that the passenger in question was a
superintendent, who was not oldiged to
U> on the board, as there was room on
the seats.

Kni] oyees operating trains assume
the risks which inclement weather
conditions add to their employ
ment. .l/«r/m v. Vnicago. It. I. rf /'. R.
Co. (imil; — Iowa, — ) 87 X. W. 0.54.

Hence no action can be maintained by
a trainman who has iMcn injured by the if K. I. R. Co. v. Maloiuy ( 1,S!)S

accumulation of ice or snow on the brake App. I!)l.

of a car otherwise in good order, after it Siuli a sei\ai t also a--^unies the ri-l;

ieavtii a yard {Uanialiun v. iSiooidyn uf a uuliisioii helwccn a train and a ii.uiJ

pecially warm- 1 :n

to their aiiproach. Tliis rule b,i~ li.'i

applied in the case of section men. '' •

rfll/o, It. rf- (f. R. Co. V. S:,ilrrhri(l I I
s .7

,

50 Xeb. (i74, 70 X. W. 2;i(); linn:, a \.

tioHlhtrn I'. Co. (IS!)'.I) ,14 Or. 2,"iii. .'I'i

Pac. 12!): lutrnwl'uiiiil rf (1. .V. /.' (,
V. .4n«,s |1,S!I.-,| 10 Tex. Civ. App. VM\

30 S. W. 440 (rule declaie.l to li- ^ip

plicalile. whether the phiintilf w.i- (\

perienced or inexperiem-ed ). And of a

laliorer employed to clean snow an,! iif

frotn the switches in a vard. CI,:. 'hi',

111.
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tliat the prineiplo wliifli oliarpps a ^Tvaiit witli nii ii--inii; tinii of t\v

(inliiiary risk;; of an fuiployiiinit i-; appliiMlilc whcilicr that ciniilMy

oar tipnn whi<'h hp i« riilinir {fjiiman

it- 1. li. Co. V. dolt: [IS'.lTl 71 111. .\|>|>.

414) : even h1;i:ii' it !< not Uitiu' niii

iil«in solicilulo tiiiip. (Siiltiinn v. litih-

iiir'i I!. Co. fisiM] ii;i M.i^-i. 12.-,, :!i;

N. }•".. T.Tl. wliiTi' tlip coiirt (IrcliniMl to

riili' tli^it this nmcliision who iilln tcil liy

tiir cxi-tcncc of a rule of tlit* roinpany
riC|iiiiin^' lui'li ti;iin-< to "run onMtioii-.ly

.iroiiml curves an'' over u'railc cn.-i-inu'-'.

li'okinu' out for traiknirii." This cau-
tion was ili'cnici! to liavo rcfcrcTU'c to

till' sifity of the train*, not of tlip track-

men i . For till' |iiir|iii-i's of lliis rule it

nt:iki'S no (lillcri'ticc tliat tlir ilay is

fiiJ-'L'y. since till' service eontracteil for

ruiliiac i'-> all kiiiiN of weatlier. //i»; v.

Vhunnn. n. if .V. K. Co. ( ISiKil <»:! Wis
IC, till X. W. 71S; Inliinnliiiiuil d I!. .V.

/,'. Td. V. //ff.v/',' (l.SS,-,) 04 Tex. 4(tl.

Tlii-e ilccisions are ba~eil npon the siip-

;ie-cil knowlediie of tlic iiijiireil seriant
tli;it his ein[iIoyers have ailo|iti'il the

sy-lcm in question for the operation of

tr;iins. The e.\i^teneo of this es-ential

ili'iiieiit of knowleil;.'e i* sometimes in-

frrreil from speeilie testimony of cir-

ciiMi^tances eotncyiii^' notice to the -crv-

iinf.—as. where he hail lircn spccnilly

iii-lrnctei.' to he on the lonkout for s;ie-

ciiil trains, ami. as a matter of piccaii-

tion. to tiau' roiinil curves ami thron^'li

cuMinL's {Turiirr v. Smfull; it IT. /,'.

Co. [isii.-i] 40 W. Va. (!:.,. 12. S. K. S:i) :

or \v ' I re he knew that tli.re was a
st;irii!ii L' rule that a train mi^rlit lie e\-
pri'leil liy trackmen at any moment, and
tliiit no notice whatever woliM he ci\-cn

of the despatch of extra trains or the
p;i--;i','e of snch a train lOhun v. St.

f'n:!.' V. rf .1/. /,'. C.i. tlSsSl .IS Minn.
IK. :i.-. N. W. Mi\: .l,,ll„ V. ll'In.ll. I..

.f .V. /.'. Co. [\H'.i-2\ |i:i Mich. liTd. .->:i y.
W. ."r2ii): or where. alilmnt.'h thcie is

11" express annoiiiK cmi nt to this elVcct

ill the rules, the Udldinu' of u rule pcl.lt-

iiiL' to tlie despatch of wild traiiis is

Mich as to amount to an im 'otifi-

e:ition that, under certain eii .anees,
-II' li tiains niav lie e\pe<'ted to come
.d'ln;: the tra<'k witliout any warninjr he-

ii-: iiiveii of their approach [Shi-mnl v.

/.'''".I .f M. P. r„. riS!>:il l.-,S Ma-s.
IT I. .;:; X. K. -,(!S| : or where he liail as-

iii'MPrd hy practical ex|ierie!K'e tliat

I i- iiiiployer was in tlie liahit of niiuiiiif;

'I'C'ial trains without warnins t I'mii-
-I'tnui, I!. Co. V. \V:i(lit.r flSX:!! tiO

ild. 3'J3). A section man who has

Winked more than three niontlis on the
tr.ick of a 11111)11, id, wlicic aliiiiil one
lliiid of the trains are irie;.'iil,ii . or ex-

tra trains not lunninL' on schedule time,
is chaircalile witli n^ ice of tlie pr.ictii'i'

lo run -mil trains, and assume- tlu' ri-k

incident to the service from that cau-e.
/.'y.M,„ V. >7. /'.l»^ 1/. .f I/. /.'. („.

ilslMM 4.1 Minn. 4.'.l. 4.-i \. W. 122.

A traikw.ilker as-umes the ri-k of he-

ini; eau^'ht hy a train on a trestle, tlili-

.«i;/ v. th'ii.'n SImil l.iiir It. Co. nSll.'ti

2.i <lr. 4'.i:!. :iJ I'ae. 2'.>r,. Ne al-o sulid.

( f ) of thi- note.

(e h'isi.s in'urirfl hti nthrr ruilinnf

thiitluim s.— .\ man stalioncd on a tres-

tle to -iu'iial trains in a fii^' as-uine- tlic

risk of luiii;.' I'liuiilit hy one of them.
Kriiiiiil'i v. Miiiih.illiin I,'. Co. I 1SS4I X\
llun, A')'. .\n eni|iloy('e reipiired to pass
over a railroad lirid^'e to ^'et from his
work to his iMiiirdin'.' Iiou-e as?,unies the
ri-k of the liiidL'e hcini.' used hy a der-

lick ear which was U'lnj; ojierated uhen
lie vva-hiri'd. (</.^. » v. Ainlnir.v i 1MI7 )

HIS Mas-. -Jtil. 47 N. K. !MI. A railroad
employee permitted hy the companv to

-Iccp in a calioo-e wliiih stood at ni'.'ht

on a side track, who knew that it was a

dant:erous place to -leep hecan-c tl'c < o e-

pany u-cd the si le track for -witchie;;

other i-,'irs. as-umid the ri-k of a colli

-ion hetvveen the cahoo-e and -iidi otlier

cars. .Javotis v. /,»/,'• Slum- A \l . s. U,
Co. (ISllO) 84 Mich. 2'MK 47 .\. \V. laili.

Car repairers while wmkin;; lietieath

cars in a railway yard take the ri-k of

injury from the cars I riii',' -truck hy a.i

other car. when they liahitiially do -ucli

work without a-kin;; that the lai - he
protected hy a lla;;. I nfiird v. Itolli-

hioir d- (>. /.'. Co. ( ISimi ,i4 W. y.i. -Jdu.

12 S. !•:. :>\2 (this is spoken of a- an
"oidinary iisk'' in the opinioi, hut -eciiis

to he ratlier a ea-e of the -crvani'-- ac-

ipiic-ccnce in a faulty sy-teni). An al-

IcLMtion of ncfxliuciice -tatirii; that the
plaintill's son wa- crushed lictween two
cars where an openirii:l!ad liecn left in the
train for the u>e of the employees, which
openin;; was suddenly olo-ed up without
notice to him. 1- not su-tained hy evi-
dence that the opening; wa- such as was
u-ii,il and necc--ary from time to linie in
sliiltiiij; ears in tlie yard. I'lunlill v.

c, III, at H. Co. (ISii.Hi lii.T (la. vt);t, 30
S. I';. 72S. An employee at a railway
s.tatioM. who-e dlltv it is tn tluow tile

mail hags into pa-^in^ trains, assumes
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onf iiNiy r ii„iv ii.t ]„. ,l,.-,.i-il,r,l j,. l„.;„^r inlMTriiilv .liiti-cniii-. |

is, ill fiicl. <iiiif.- el, Av that ai:v ,,tIi.T l.u^iIi,,n •,voiil.i U- i-n\h-o\y ill ,;

tlir li-k of l':illiiiir inidcr n tr;i- i wliilc
p"ifi.|i;iiii^' tliat iliilv, <\„.ll,,.ll, V
M<in„ c. It. <;.. I INS,-,,' 77 M... 1,;-, 1,1

Iiiratinii (li'^iiiKin^r ii,,, virvi.c ;n nnc
"kiKuvn In ili'f<-iiil:iiitH. ;in>| mmI kimaii fo
tlic plnii:liir. t.i \h- diui'.'iioiM. liiM not
til :illi;;c ;i ri.\ ; liiii..' U.ynnil tin- "or.ii'i.iiy
anil ii|iiNinii-, iImh.,., r-." wliidi phiinliir
ii-^MiTinl I. .\ painter in tlic cinpliiv nt
n railriiiid mi |iiinitinii. wlio is iii'tljr
liiiMt (if ;,'(iiMi.' fidiii |„,int to point on n
stciitn liimil <nr, ii.<»iiinis thi' ri~k of it-
jiiiMpinjf tlip trii.k. iuiIi'-h it llpp(ill^
that till' iKciilint i- iliie to ii ilcfct un-
known to him. M,<fiu,ii V. Criitnil
llrniirli l„ii,„ /'. A'. t'«. (IHH.l) 30 Kun
tiSII. 1 I'iK'. l.)!t.

II tins Imi'Ii hold that th. travidinj;
niiilitor of a niilioail compinv. wluw"
duties are to travel n.i the railroad coni-
panv'scars fioin station to station on its
roads and audit aiioiinis, is a servant
of the eonipany, and a^-iinies the ri-k of
injury from a deiailiuent of the train as
an ordinary ri-k of his eniploviiient.
1/i"/,i/ V. f,ii<m /'. It, Co. (issil) 2
Idaho. 4:)7. 4 I.. K. A. 40!), 21 Tat-. liliO.

Hilt this rule is. of eoiirse. only applica-
ble rthero such an accident is not caused
hy the nc^'liirence of the company. Tlip
inf loihiction of the thi'ory of the assnmp-
tioii of the risk seems, "therefore, to 1h.

rather out of place, except as an implied
deduction from the alisciice .,f ne-.'li^.'cncc.

An employcp of a street rail\vav'~ooin-
pany, who is stationed U'tuec'n the
tracks for the purjiose of turning switch-
es, assumes the risk of injury from step-
pitic back against a moving trailer in
sudden alarm eaiiseil by the plunging of
horses aftaclieii to a" car on anot^her
track. Thdiiiiisdii v. riti^riia' Slni i l{

Co. IIS'KM 1,^,2 Ind. 4(;i. 53 X. K. 4(i2.'

(d) Kifih.i iiiridriif ;,i Ihr niniiiirr in
u-hirli the l<ind is /i/wcrf on railiraii cars.—Trainmen who are required in broad
daylight to couple cars loaded with mate-
rials projecting he_ "Till their ends are
not .subjected to a i, k of an evtraoidi-
nary or unusual character. Xnilhrrn
C. R. Co. V. Hu.i.ion (ISSi") 101 Pa. 1.

47 Am. Rep. (i!M). So. it has been laid
down that, while the loading of cars .so

that the material.^ composing the load
project over the ends of the car is possi-
bly negligence as regards a brakeiiian
unfamiliar with the fact that it is the
custom of his employers to do this, no

II

jicg!i(_'ein-e an !>e jirclicat^-d wlii-it- the

work of coupling the ear is done m
il.i.Miiiic. and the brake n mii-l '

I'l'ionie aware of l|„. cu-l.,ni to loid ,

in this m.iiiniT during the time tin'
has JHieii in the loinpany 's scr\ i,c |,i

to the accident in suit.
"

Ini,,,- v / ,

f /'. I/. /,'. Co.
( 1S!I1

I 8!P .Micli II,,

\. \V. Iiiiis.

'Mher la-cs declare the comparu
.11 I"' li.ilile for injuries caused liv -

a ri-k. Hitlioiit aihciting spiKdallv
the ipic-lioTi uhcther the car wa- I

lied in the laytiim or at night. 7-/
11'. <( M. A', fo. V. Itlnrl: !|S7Sl Ss
112: ll<,/m.v/,, SI. A. ,( /'. ff. <•„. v /(. -,

i.'orff ( l.ss;t| 14 III. .\pp. 401: /;.,.,/. ,

\'"- >'///, i V. A'. A'. Co.
( ISiii!, IM

Mass. 1112, _':! X. K. S2r : ./,irl.„.„ v
1/i.vv,,,,,; /'. A', fo. ( isoi ) 104 M„ ;,s
Hi S. \V. 41.-) (load had slipped i : V.
iHlosh V. .l/,,svr,l/ri /'. H. Co. ilS'Mi '.-

Mo. App. 2M1: .Inrlsoinillr. T. ,t A II

II. Co. v. Huh in (|S!I2I 2!l Fla (i:!!! |i,

I.. R. A. .•i:!7. 11 .So. 2:tl: «n„„.,. ,

Mu-Uifi-in V. I{. Co. Il8!l2l 03 Mich, l.,i;

)3 X. \V. 1,-)S (there the rules of iii,

company had calhsl the attention of ih,.

servant to the freipieiicv of this m;inii,i
of loading carsi : hotilr v. ,s'/. I'nn! M
d M. II. Co. (ISS'M 42 Minn. 70. 4:'. \\
W . 7.s;!: \(isli v. Chicari.,, M, J. St. /' /,'

I'o. (18071 0.-, Wis, .327. 70 X. \V, j.)
(in this case Miere was the corrolsn al n.
cireiim-tance ti.at th" servant's aii.-
tioii had beep called by a printed nnri .

to the danger in coupling cars liiadi-l m
this manner

I

,

In several other decisions the sp,, i;:,

ground on which the -«rvants rii;lii m
rciover was denied wa- that the Ioi.Ip.-
of cars in triis manner <'annot he imp ii,- i

as negligence to the railway compiiin.
/>'r,i/ V, n.lrilo, C. X. rf /». A'.'fo. I issl,

42 Mich, .-.2.3. 4 X. \V. 203 (brak. n.in
was compelled by the projecting lual I .

stoop. :inil the uelay thus caused led in

his tingers being c.iuglit bv the coiipli' _•

link) : Loulsrillt d \. A'.' fo, v, (,'.,.

"

(1.S87) H.-) Tenn, 4ii,-), .3 S. W. 824 i
' -

approving instruction which left jiii,\ i"

infer that siicli a service was not to h.'

anticip:itcd by a brakeman. as an n. n
-sioiial though evtreniely ha/aidous .1 itv

to be peifoniicd): Aor/i/o/» v, filihl,.,--!

le.Co. (181)1)) 150 ji.,^^ 4o;j 23 N, i;

227, In the last case it was siig^'r-'..!

that, under some circumstances. t!'ii>

might be an oblig;ition to notify ii, k.-
iiiii: when a iu.id »as in that co'niiiienii
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nil anil iinroiHoriiiMc. l'rr.\ idcd ih.. ri>k t'n.iii \vlii<-h flu- itijiirv n-
r.iilts is, lis II iiriitcr of r'iiiM. (.livimi-lv iiic'iiNiit, lu tlir < ni|iluviii<-iit

uiMlfi-tiikrii liv the .-crviiiil, it i.- inijM.- JM,. |,, iii';;ii<', uilli mmv .-in.w

hilt if w.y* (IciI.irdI timt. iit nil cviiits,

no -.iicli ()lilij.Mi 1(111 (Ai-tr,; a- Id A l.i.iki'-

IM.Itl Hlin WilH <'illll'il M|l<lll to liailiijl' a
i;ir in liroail (liiyli;,'lil.

Sdfiii' (l('('i<ii>ii-i iiii'iclv ;.'(! to tlii> cxtiTit
nf a--i ilinj; that <\irh a i i k ii a^-iimi-il.

or that its cxisicnri- iiiiiilii'^ no iic;.'li-

;;"nr(', vvhcic till' s(r\aiit ha- frc(|iaiiily

U'l'Ti calliMl upon to hamjli' hikIi cars hi'-

linf. Mrhiit:)!. '/',
i(- .s'. /'. A". (,., V.

rhiiil-rti (1H81) 2". Kan. ISH: S,„n v.

It,, 111,11 It. d- \ar. Cii. ( ISSlii U (Jr. 211,
|:i I'.ic. KM I foroinn car i

.

In -.oinc inHtanns. it «il| Im. olwcrvid
ciist's nf tliis t_v|ic arc treated as Inin;;
iiintrollcil hy the c(incc|itioii that the
nmnner of plaeing a load i-i a nicMc ijc

tail of the work, the result hcin^; that
the servant eannot recover even if thcar
ranfjenient was a nej;li;,'ent one. Si'O

chapter XXXII., jionl. I!y this indirect
route, wo are rondiicted tiiroii;;!! the doe
trine of ooinnion eniployineiit to the
.same eonelusion as tlnit einUiiied in the
iihovi' cite<l decisions which view siieh an
arrani,'enient ax an orilinary risk.

The risk of the displacement of rails
or other freij,'lit, so that it projects over
tlio ends of a car, is assumed so far as
it is obvious. Uiiiilr V. ,S7. I'uiil. M. A
M. II. Cu. (l«S!t) 42 Minn. 7!l, 4;! X. \V.
7s:t.

It is not nojjli;;ent to pile coil and
wood above the top of a tender, so that
it is liable to he thrown off hv a jolt.

S''nilU V. Chifiiiio cf .V. ll". If. (•„.

( 1SS7) ()7 Wis. oiti, :,A Am. Rep. SSI, 31
N. W. ;t21.

.\ hrakeMian who is injured by step-
piiiL' on one of the loose pieces of Iwndier
with which a oar is loaded laniiot re-

enver. sueh a risk In'injj an onlinaiy one
so f;ir as he is concerned. Milhr v.' Siir
Vo(7.- < if //. R H. Co. (ISSS) 14 X. V.
S. R. «,-)(!.

(el RiskK incnrrrd by prmnns not tin-
jiivviii h;/ railiinii rowiiniiiis, hut px-
I'ofid to the rinhx risiiliiiiii from the
t'/i'mtinn of rnihnif/s.— i .«ee also subd.
iki. infra.) Vn employee en;.M;.'ed in
loadin;; coal into curs upon a coal dock
in the nijihttinie assumes t'lc risk from
pnipty cars runnin;: down ;-n inclined
track hy pravity to the ] la<e of loidiii;;.

in walkinj; upon the traik with kiiowl-
eil;:e that cars arc to Ix- expected at anv
time, while the siirbt of ap|Moachiiiir car'^

13 obscured by escaping steam from an

ctlL'illl'. 0»/,„i,/, V. I.ihillh \illlri, Cuitl
<': I lsn7 . !p7 Wis. 2,, 71 .\. \V. si l.

^o an cMiphiyci' in a blast furn.
« li.i-c duties ircpiirc him to cross a tra. k
Ml '|ie iill\ ahiii^' ulii.h ci i s arc p i.-iii;:

ivcly I'eu ini'i'lle. .•i-sUMlc. the li-k of
Udii^ sinick by one of Ihcm. l./.(,„x v.

/,o.. (7,,;, (-,,.' ,lss!i, 7s Mich, 271. It
N. W, 2711. ( 'rim |. a re -imiLir ci-e-. i ilc 1

in suliil. ibi , .sill, III. as to lailu.iy cm
phivccs.

.\n a-sumplion of ri-ks indcr a spe-
cific (ontract by a hH-al emidoiec of .in

'^pie-s 1 pany in. Iiidrs the ri-k of
injuries by cars of a railroad eompaiiy
with which the :.\;pics, companv doc's
business. I'llt'hllnlli <\ C. ,( Si'. I.. I'.

'", V. Miih,,iiii I
Is'.r I IS liid. I'M!. HI

I.. I!. A. nil. 4i; N. i:. !II7 Moli.ir. to
Modifv (tvcrniled in ,Isii7) | |S |nd
2117. 47 \. K. ItU.

(fl l/i.sl.s iiiriirrrd ill hiliiilliiiq hnlii/
ulijiils.—A railioad company is not lia-
ble for an injury to a section band
caused by the accidciit.il stiimblire,; of
the foreman while assi-titi;.' such -ection
hand and another person in eainiiiL' ;i

heavy tie o\er rou^'h f;iouiid. where the
-ccti.m hand knew tl on.lition of tin'

;;round. /.. ,• v. rh, s,ii„ ,ii, ,( (). /,'. Co.
I 1S!I7

I IS Ky. I,. I!ep. S2H, .'iS .S, W. .-,1111.

One en^:i;;cd with cocniplovi-cs in movin^r
iron rails assumes the risk of injuiy
froin the rel«iunili!i;r of a rail as it is

thrown upon the other rails, and the em-
ployer is not liable therefcu' U'cause he
may have f.iiled to luinisb loners or oth-
er aji|dianc<'s proper and convenient for
the Work. Il,i,h,it v. It,,,I (|S!i7) 2il

App. Div. i;.i.->. 47 N. V. Supp. I 111. A
servant is presunied to understand the
dan^'er that pii'ces of timber which arc
laid upon ho.iks attached to a iNltin^'
which elevates them to the recpiireil level
may drop out ami fall.-^'sp, daily when
they are covered with a coatiii,L' of ice.

,l(illlS V. .Udlllifill-llirilirl if lillrst Cii

(ISllll) !I2 Me. .->ll.->. 4.'}'Atl. .-,12. As to
a workman employed to brace slabs of
stone after they have In'en placed in an
upri;;ht position on a Mat car. so that
they will not fall while bciii^r traiisport-
eil. the risk of bidiiL' injured by their fall

before they are permanently braced is

obvious and iiiscp.irably incident to the
business. Sl,,ii, v. Itnlfonl '.funnies Co.
(lliiil 1 l.-,r, l!-,.| ',•!_>, ,;(l \. K. .•!.-,.

One employed to place pi^rs of lead up-



r.n^ .M.\Mi:i; \\|) M.;i;\ .\\r.
[' II w.

on nn in.lin,.,! „,„„l,.n rl..»„tnr. np »l,i.l, tl„. -!,.,fl „itl, i,,. 1 1 i„ ,1„. ..,„t

tl.o Imr, fall.,,- „, |,i,„, Hi.,.,, ii »,„ u. 7:)„, s.", N. \v 17'. ',. ',
...,. of tl,,. ,,-u i„,i,i,.„t to 1,1. ,.,l,|,l„^. ».„ i„.i,i ,„ ,„. f,„-„,.: .,,; ,;,;,;

!li,'.l, ;

" '"''
"V""' ''r'

'",'" "^"''•' '"'•"' ^"1 i'^'''i<""i iM..-.i,.. »i.i,i, „,.,

I"
iliii,;.','!

, . A
aim... .l,n_v it iM t„ c|,,,,| tl„. II.,,.., ..,

^tlll.' i,l 1,1-1,1, ,ii„| „li,, kii.uvs till,
fn'i.:!,! I'lin.il.ir liy »l.l.-li it is i.M.>t..,ii ,,

lo lr,iii-f.r liiiii 'iiii.l liis uliti,il, n.
'>,,. *tiiiv to iii'dtl.iT iniiy lit iii,v l,t;

l,„l In. sl.iiiiliii;; iit tl,i. p.'irti.-iiliir -(.,
"I„H' !,< Il,ip|,..l,, t.) I..., ill Alli.'h ,.;,,. ,

will have t.i |,|. laiv.l o|- l(,\.eri.l I., i',

«ti,i;v liy till' .iiipliiy..,. ai-igiiiil to 1 1,'"'
^'^^ -. a.* u li-ik iiuiilciif tl, !:

<liilv.

M.illl -.iiLs iif III.. ..|,.,:,|

piol...! tli,.|n. aii.l ll„. H,.iM|,t „|- a ,,|^, „„ ,.,,,, ,„„„,,

^

ot Icail f.,i....l till, liaiiil into a s.all.i|i
l'il\ii,;,' tt nail pmti iiilin;; uhi,!, thn-w
the liiii- iif l.ail il.,\vn tl,.. |.|..viit.)i. i:ui.
nil V, Crrtir \\ hih l,r,i,l r„. , ImiS

i :,;]

N.;I>. A:,H. 7.1 X. \V. '.MS. WImIImt an
injury ..iih...! tn n wili.in f,ii.i,,aii l,y
tl,|. falling' .ir >lippiii;; nf .aili.ia.l 11.'^

«l,il.. !,.' is si,p..riiii,.|i,|iii;; th.ir luailin-
fiiiiii II Hat car is an oi.liiiary ii>k i^ ,a

<|ii<'-itiiiii fur till' jiirv. 'I'ijiih I\ It. (•,,.

V. Li,<,„x
( IHilli; Tix. Civ. .\|,|,.) ,H S.

(t'l Hisln iiicuirid in oiirmiiiin i,,./.

r/,im.,,. Tl„. ,i.k liat « .trip .,f liar.l tativ.. if 1,.. walk. ' tLpM^^h'tho '.'a;,'' „fl,o
.
Iwl,...|, „,,y ,a|| on tl,.. I.....h of « ,1,.. ,|ia,t „f,,., t|„. opi.|,,7or hasT,,,

'

rapi.lly ...volnnK ,„c.|,lar saw will 1,. it f.,r tl,.- p.irp,,,.. o |„u..rin.' tl, • . .thrown v.ol..„t ly f.u.vanl is assnn,...! I.y vat.ir. an,| i. k,ll..,l hv fal Ii,i'mo 1.nn ,.vp..,„.|,,.,..l ,.,i,|,l.,j..o. n„<,nl V. ton, of tl,.. ,l,aft lin,,,;,. ^ S,. I ,

4,t N. I;., l,.>t. 11,.. .lan-.rd,,.. toasaws ,\IIin,ii,i.,' (Iihmii nil III -\„„ 41, '1
, ,not I., in;; set ,s nn oi-linary in,i.l,.i,t of ^„,.,|,s to U. a ,as.. of ,•.,„" ' '

"

work in a sartniill. \\,l,lnr v. /'i/.i r "i-,,... r,tl,i.

in lllll N. \. 4!Ki. 1, N. K. 2lli. on tl,«. tli(. .iiiirt
proiiml tl,nt tlio fail,, _. to s..t tl,o saw ,ii A-/,,/,-,, ,„,.;,/,.„, ,„ ,„„„„a„.,„,, „was tl„. „,.-l,;;,.,R.,. of n f.lL.w servant o/„,„/,.,„v._Oi„. ' "

"""'"'"""'''

si'r\i.i.. tl,.. .lai,;.'..r arising; fro,,, this . ,

t.in of op..ratiii;,' it; ai,.| no a<li..i, .: ..

I". ,na,„lai„..,l liy liis personal r..pi.-. i.

rati,IT tl,an a ciso of as-,i,ii|,ii

triliiitory n.

I

It.ii l.v

in r.'Lrar.l to a niatt.r of . I, tail. Si.
cliapl.r xxxil.. /x.sY. Tlie li-k of I,.. in;;
cut hy the knives of a '•jointer" is as-
hiinie.l liy an exp.i ie„(..-,l w.irkii an.
h'lii/il V. Itill (1SS7) l.'t (Int. l;..p. 47.

In (,7(,Mi V. .I/r/„,-,i//, (isilii, 1.!;! .\Io
2!I2, :U .S. \V. 72. hol.lin;,' that

of the natural i,.

,

>l,'i,tsof the hamllinL'of ;.rlassin the jum
cesses .>f ,tH niaiiiilactiiie is that it uill
Ik. l.idk.'n without viol.'nce from or ,
fault of those who liamlle it. .1/,/. , , \,

11. f. Ilri'miii: Co. (1SII4) l;!S In'.l. .::,,

3.S \. K. ;i7. Wheth.T an .•xplnsi,,,, ,,f
t an en- an iion .nonl.l, oi.asione.l hv the in,,'.pinvT in a mill asMin„.s the risk aiis- tional act of a ••|„„.rer" in pur,uv fr.,ni the siil.st.tut.on of hot water peri,iitti„« slaff to' pass into ten.for steam .n a cornmeal .Iry.r which it =

i.s hj-i .', ty to ...pair when .'iiit of i„,l..r.

the court -aid that the iiii,l..rlaki,i^' of
the cn;.':i,..i.r was that he eoiiipr..li,.ncleil

111 a ijiiantity known to h.. .Ian;;...-.!.,,, j

an or.linaiy. usual. a,i,l known ri ; ..

one cniph.yi..l in the u.,ik of <-o.,l|i,- ;ii:,

.1 ,, ,
-- "neappins sii.h moiil.ls. is a (i,ie~li.ui ,,

the proper manner of hamlliii- the par- fact for th.. j.irv. ///„,„;., .sj,,/ ,v! v
tic, lar in.i.hine l,c saw in use when he lt,iin,in,i MSIi'.ir 17,s Ml 'ni -.'» V
iH-ijan work at the mill, unless it was - - - ' ''"' '''' '^

d..ceptively rhan;,'..,l. an.l not that he
could han.lle it properly, if opiratcl
after the method conten'iplated by the
builder.

(h) His!:.'! inciilrnt to the iiir nf clr-
ratois.—Where war.'liousc enijiloyees are
a.T,isti>n„.,l to leniuve an el. -vat.ir at
will, though at the time aiiothiT eni-
l.loy..e is enKa^',.d inh,a,li„^' ti.-i-ht the hiisi,,,.-, a,.d aiisi,,;; f,,,,,, ,,a,,.,„ ,,

tlioreon. an eiii[,lo\ee who. all.r tli.i ..|e- nhvimis ,||.r,.,.t
"

. '
.

vulor has been thus n

1:.

107, .\iriri,ii„;r (IS'.IS) 7,s 111. .-\p|,. ....

.\n en,|,li,yi.e in a idllin;: mill canimt ,,-

cover for injurii'S caused l>v the fact 1' ,!

a rail wlii.ji was not snllicientlv 1,,.;,.. |

<-iir|ed upwards as it passed thioiii,-!, inr
rolls. Iiihiiid Slid Co. V. AVis7,,.,.„
(I8IIS) 80 111. A|.p. -,!l. That a s..rv.,,.t

who enters the .niploy of anonn'r .-,

siiiiii-s all the ri-ks ordinarilv in.iihnt t.,

L'd. \k into ill •vlicre t

WIS an instniclion
le .jib , itjn was w ..



rr thf [ilMintilT li:i,| kii

A<-SIMI'TIM\- or ItlsKS. fiOO

ilantiiT of I'lili'iiii:

till l'ttiiii"< of iriiii

11.///.,

All

\h.h i<f til, iiiiiicT ni^MiiiiH flip ri»k of

.f II .

;ij Ml. T-'il.

Illl-I Vlilll ll„. f,llliln;,,f„|r
II ,7 .

' I""'!.' I !> Ijini-f ;•' >

III

Ulll IV 111, It

linry fi

i|'||' II ill till' iniliii.iiv

I i'iii|il(Hi r U iiiil liiil.l.. I |>ii| 1 sii \\ I

//,,

iki !\ III

III' lii«

ran iii|iliytna .in.ml ir-iillinij iHmii
ill N. U. Is'i

til,, lliiitir Uiii;; Hit a II, I -li

riiiMi I- :i--iii'ii ~ Ihi- li^U (liiit III,

i< it' iioiiiial iiliti

•1/

l/i, fill V.
1/,,i ,/ii/,i Hiili'iiCii. i|s'i:ii i,-,i| M,,^
2i;ii. .14 N. K. lU^. .\n i.|ii|.!..M.. |„ a
mill a--iiiiM-i till- (il,» i,,ii. ri-k •; -li|.|,iiit'

.1)1 a >M I lliiiii uliili tiiniiii... ,1 Irv, I ;ii|,|

In in;; lliii> liriiii;.'lit iiit,, , nni ,ii i MJtli ,,„

mill.Mini ...i.,iiiii;:. .•«./.,,, „/,,,,,,./, V. St.
rl,.ii,l /'/,.) ir.i/r r,i. ilS!i|i ;-,;( Minn
in;. I'lii \. \v. iiiii.i. (•,,r„|,ii,. ,i„iii;,,'

iM-iw ritnl llinlrr » .'11:1, ,sii,„,(.
'I |,.. 11.

i

iiility of a h.ii I to ,|ii|'i i^ ,1 |j.|^ I,.

'iiiii'ij l.y a liMli.r. //. .v. //,,/,/, .„«
III. ihp- rii. \. 11,11 III ti (ls:,:;i s.-, t, ^ |i;

Ifi s. W . **«(;.

Ijl /.'/v/.-s- iiiiiihiit )n Ihr h'lii.llnui ,,l

1.1. —.\ lalioicr riii|.IiiM.i| to lill an ii...

llnU«i.. wllo-l. work ll-i|llili., liilM 111 -I 111(1

ll|i"'l llil' tilT, ,,f i,.,. Murk,. :,--||„.,.. :,,

;: li-!, iil.lillalily imiili-nt In lii« iinnlny-
iiiiiit tin. ilaiiLrrr iif an iiijiii\' can-, 1 I'ly

till. ^li|ipillu' i,f a r,iki> of ir. Sli, ,1 \

/wiiiwiv fi7v. It. S. ,f .1/. A', r.i. (IHIiSi
7i; .Mil. .\|ii). i'.i.

Iki I'isl.s iiiriiliiit ti, thi- vsi- „;
/ii.i-i V. -Tlip po-i^il.ility that tin' ti..!in of
a wa^rmi fioiii wliiili a"-inanl i-i lii'lpin;;
to iiiiloail li(.a\y iiiai-liiiK ry may li"

frii'litcni'il liy a |ia— ini.' train' i-i a--'iimii|
l.y him. Strffiii V. .l/.ii/.r (jssS) m;
Mo. )J(I. S. W. ti.-JII. A tr; iiMii- ..vho
l.iiin\< tli.it steam occaiionaliv Mou- oiV
lioMi IioihTH n-«iinii.s till' I'i-k of hi-
Imi-i'- licinj; fiiu'lili'ii.',! ' »',. ui-,.

"liilhi'l- till' csrai ! of Ihr ti

ll". ilirnt a.'t of t!.|. ,.|i.

.iiil.iiiMtii. o|i r.iliini of .;v,.,

h'lnif T I'll III I'll tj t'ti. V. '.'
.;

I

^'"Uk
.\i>\>. 7t. -U Pa,-. . .|,..n

III- at work tijinn a hnl.lii :il ,if ,

1111 -t.ihl,., who kiiiiu, that anolhiT ini
pliiM,. i- iiiya;:,.i| in ii.nioxin;; wa-t,. nia
ti-tial with a hor-f ami ,-iii wliiili ir.-

'I'li'Mlly |ia-^ in ami out of tin. IniililhiL'.

i;in--itatiiiu' thi. i,iiiii\;.| ami vi.|i!,ii in:..

"1 thi. laililiT, a,ii|,l~ till' li-k 111, It Ih,-
li'ii-i'. while not li,.|i| l,y lli,. iliiM.r. ni.iy
-l;iit nir and ..»iiii. in'lo ,-,illi^ioii vviii.

Hi.' hl.lillT. Illllliry V. /;,.„,/,/„„ //. .„/./,
/'. '". i1«:iit) ;iii A], 11. iJiv. :!.-,.->. .-,,-, \
\. ^ll|i|i. 2li!l.

Ill /i'iv/,v iiiriitiiit /.. ./,,//, /,, (,,/,,. V- --

Till' »li|i|ieiy eimilitiiin of .i l.i,M, i .it Ihi.

h""'mi of a vluift in a .oal niirir i- an
"I'iiiii'iy li-k as ivijai.U :, i,iin.|-,
"'\m7; v. ir,/,s„„ ilSoS) -Jii So. S,.--..

< .i.v za Seiie.s, 427. An e.vpeinnef il

Vol. T. M. & S.—39.

I'O'i.v. II -mh a tiinml uhhl, has I.,

ot

|ie, ',"1 iiin f.ill in [ It,

III ,(

11 (.lopl.llv 111

\ il//.l//s

'/ ''iiill ,( <•../., fii.
( ISIMI) .11

."iiiii, li .*-;. K. .Vl'ii, or that llr,' .lamji
may ,.\plo,|(, l/;,,„v v. i:ii^t,.ii nn-. i,,„i
to. |l,ss,-,| a; w va. Js,-,, ,-,,-, Ani. I!, .p.
:MI). at all I'veiits, wlnr,. thi. a,'.'iiiiiii|,i

tion ,if thi' ilaiiLifroiis v.ipor taki's phi,,'
-o -nil, hilly Ihal th,' I niployiT eaniiol l..

,.\pi',li.,l to ili.,,n,,r it in'tiini. t,> pi,..
Milt th,. a>','i.li.|it. Thus, it has l.m
'" I'l 'li.i' a iiiiiii' owniT is not l.al.h. fur
an i.\pli.,i,in of lm* whii-'i n,', iiiiiiil itis
in siihi, ii-nt ,|iianliti,.s to explmle ui'liiii
litllill lllitlllll's. Siilillllrls V. Ciitiui,
llill luiil r.). I Is'iS) !i| |.-|.il. ;j37

(111! /i'/v/..« iiiinriril In/ iiuiliiii .,ii.— -

W ll ll' toe hank of eaitli al-n,. tin-
-Iii|,pi| ll'!;;,. ill a sl.inc- qiiativ was
III.. I. apt to -li'l. than ii-iial ouiii';; to a
liiMvy lain, hilt Id. fore ^oill;,' I., wmk.
plainliir. an ,.\p,.| ii.|i,.i.i| ipiarrvman, in
,-oiiipaiiy uilh ,,lli,.r riiiplov,.,.s I'l! ,l,.f..m|-

aiit. iiiilii.lin:; , I,,, f,,ivni,in of tin- ip^r
ly. I \,iiiiii,i.,| th,- l,il-i. anil pronoiim-iil
it -.111-, hi' ,.aiiiiot r,.<.ov,.r fur injnri.s
,al|.,.i| l.y III,. sl|hs,.i|ll,-iit sliilin;; iif tlii-

larth. ir, ,/,,•» ,-«^„„. cu. y, .i/„,,.,„/

I isiiin s.-, 111. App. ,s_>.

III! /,7\/.v 11,,,,,,,,/ t,,/ rri'ir.ii nf i . .,

I". \- to a liii'iiian on ii s,.a-i.'oin;r
t, .111111- it is an oi.linary ri-k that an
iiif.i-i.iii.l lahh'r .h-Memiiii;; int., ll ,.,,,i|

'"I'^'^'i y he thrown ilouii hv till.

|il,i,ii;u' ami rollim,' of (1„. s|,raiii,'r
/'"//, ,../ V. V. » yi.il. ,C r. Mml s. S. r„
< l>-:i:ii l;s Mi-,., -jiis. -,H \. V. Siipp
Iii7l. One of till- ,-r,-w of a st,.am,i,
'.Oio -hpt 1,11 till- vi-sM'l after it was ti,.,i
'o lie ih.i k anil U-in^' piepareil for the
>Mi;ler. ,i--iim,.,l th,. ri-k of -o ihiin;.;
:iiiil his a.lministratiiv eaniiol v,.,.iuT.r
tor hi- ihalh i-aiis,.,! l,v a lire whiili
hi'iki- oiii lit i,i;.l|t. whi-i,. h,. was fa-
miliar uilh till- h,,at ami kiiinv ,,| tln-
:mtlii.,l of li;;lilin- ami heatiii.,- i|. am!
ih.ii the iiiMlii u.itehman h.nl Imih ,li,.
iii-eil. /..,„; V. //. ir. 11, //,„,„,.
V/ioiv,,. 1,1,1,: (|.<iisi \\|^ Mi,.i, ^11. 7;
N. W. li.ri. The risk attemlaiil iipi.n
lamlim_' .i slmmhoat for the ilelivi-rv of
.1 -mall ipi.intily ,if frei^rlif. |,v innnin.r
the low into the sli,)|-,. „f tli,.'riv,.r ami
hohiin^' the hoat in po-iiion hv tin- levo
liitioiis of th,. wli,-(-l nieri-lv.'aml with-
out piiltiii;; „i|i !i,,,.^ in ai.'.oihine,-. -.vith
the yeiural usiige of vessels navigating



T ^

li

010 M \-ii: ! wi) si.i:\ \\T. f' ir\r. \'v tt

of n-it-Mii. lliMf, t,li(> f--iiiti;il clinicTiti fn.iii ulrdi an a-Muiiiil inu r

tli.if ri-k f |inMli.iil.|,- ai-f ii'il |>i'-i nt.'

•iirli ri\,r. U iipi i.li'tit;il In till' riii|i|i._v ;.|.n r'l.'ii' fii.in lt-< ti:itiiii' ni'.---i'.
imrit 111' II ilnkliiiiiil ii|.<iii -II li -I, iiii !i,i/'.i|i!..i ., h, irr,|,i, |!,,. ,,.ni,..
l">ilt. Itiil It'ni' Ij,-, \ rl.lh,,,,, j.il In III,. ,i,|,, j. ,.:.|,.M;,! I,, -

(iHiili II c. r. A. Iji. •.•:i I , s. A|i|.. I'l. ri...i. ». //, i „, . ,|^,,., 7 Umi.,
liii |ii|, ."iir. 'rii,. li-K, .iri-iii;. I'miiii ilif \ ' :;| I,. .!, i; iii s, *

.'I."!!;, h i

iii'd—.in i.f wiiikiiiL- ill iil:,'lil Willi -iicli \, s 'I'l.'. Ill \\i. k 1;, 11, ln'i. iiiT ( ,

liiilil 111 l.iiilriii. .illi.ij i^ a, .'II I liv liiiii. I .1,

thr iivw- ,,l M,:iiiil„.,ii, , ii..Mt.'-l in llir T'lii. .up hlhu l,i,„!. „f „,,|1 1.

ii"i' Ui<Av on 111,. Mi..i,.i|,,,|. /,'.,/ \\\,,.\, ,1 II,..,.,. j, li,., -.,11 ilv ill' . .

l/'ci- I'll, V. Smilh illiiHii :;:i C. C. \. »!,, 1,. ,,,,. nii.,,,. .n,.), ;,, »„ii|,| j,,.
,

''-" "' l''-'l. '•-'< -M.U t.i 11... ....,!,,, I,,., ,1,,. ..iili,.,- i ,

(nl l;isl.H r./ils,,/ /,,, „,/,/ ,).,, ,„,!', -ji !... or vv,.,ll.l olli> l.r ,it I li ill,!.. .1.

/i/ III •,,,iii„. ,„ III. All |.|ii|ilo( ,. ,.|- 1-^ (..ii-i- .ill.. .',l!i. I 'ill, 111, iiii,.||,iiriii,. .,,,..

-.iiiiii'< llir li-k of iiijinv liy .iiiiin.iU. ili, ,ml lo Ik. n. , i.iii|,Ii.||.'.|. In nM -

fi iir iinliiiii. ,111 li II, |.||, , nil, I ,!,.,.|.. ,.,1-,., Ill, H,,., kiriii 1,111,1 I, !( ||. , 1,

ulirli 111- \oliiiil.iiilv .ii::,iLi.- lo .voik in- o.. r m-.i ,iii,| -Kill; iii:,| in ili. ,1 . ,;.

>i>Ii' of llii. inrlii-ini. in v\l,i,.|i liirv nr,. ,i ,.v.,.,,, -I i; mI iiimi t,i iln. ,.,i,ii, v

kl'lit. Ilil ml, III \. Uilli'lill.ir IJSUW 1,,,. li-k i- |„.|,'| I,, li,. „i||| I i„, ,|,,| ,, .

m \\U. ,-,j.'. .CI I,. 1!, A. i;.-..'. liT N. W. <Mii, III,. i.|ii|i!ov,r.- I.iml U.il,,. ,

"-' .< ','' V. /;,./.,,
I |s;il 1 A. c. :ij.-,, r .

1 1) I /i'i«/.s i'liiiniil III/ II 1,1 1. i::i II liiiinl III I., ,1, 1,1, II, v. s. lis:), IJ.-, I.. "I'
\ ,

^.•f/ ,liii,i,iil «;,,,/..„,. ,v. III il,,. III.- 1;:. 1(1 \\,.,k. i;i.|i. :'.:>>. .•..-, .'t. I' 1, .

si.iii.|. ,,f .inylliiii;.' to -Inn Hi, It 111' I- i.\ \\ Inn il,,. ., r\iiiil "iiiulci inkr- 1.. -

I'l-iilily iL'Moniiil of 111!' Ii:i/iii,l> iii,i,|i.|it ,!,iii, iliiii,... In. ..i-niihi, , .ml, ij.|,. ,

fn Ills \Miik. till' .I'lViiiil iif nil |.|ii;iloM.r nn. iii,.i 1 ,,| to tlnir .li-iliiii ..., h
wlio iHiiiliiii.. ;.|iitii.itv for tlii' |iiM| nii-i-. ..p.-n nml ol.\i,iii.. tli,. ,|iii".i.
I'l of Ili- liii-iiii— M.-iiiiii.- Ilir ij-k of ilmiii. Ill of »lii,!i .mi-,, ||,. I,,,- I, ,

i

roiiiiiijr ill roiitni-t witli wiiT- 111, ,111; o|i|ii,rtiiiiily to ii-. rrli'iii." ,\'i;/,. < \

«liii li .1 oiinrnt i- |iii--ii|.j. null.-- 111. liim I'u l.i i|ss' i.n, jv, ),.,.-, ,.||,,

^'llOil rril-Oll to -ll|l|10-l. Illlll liny illT hn' Wlllll. \, :;. i; -Jit. S.illli. |,;i. ,n;|. .|I ,.

< li;ir;.'inl. Jtmis v. I'ml llniiin /.'ni;/,.. ,|iii,', I In Sinlh' v/ I m in ur, ,:, ,ii 1.

<f riiri^liii- In. I Illlll I IJi, Miili. '|-.'!i. y. I ,./,,,. ilss'ii si; \,y, 2Tli, !i ^ 1;

H.-, \. W. llJ.'i (-niviinl f. 'I on -Ii|i|ii.|y |ii|.-,. •• I'lii. |i,| ilni ti,.. -m-v i,,. i- ,

liHif oM-r whiili In. wii- -liiii.jlii'j ;i »iii.. ilni.Miiii.i- oni' ihIiI- iiolhiii;; to III, li ,

mill, rillinr to -mm. Iiini-. li. m iii\nl|in liil^iv ,,f il,,. ni.i-lir fur iiiiiirii- 1. - li'

tiiiily. look lioli! of inoiiiir wiir ivliiili 'vf^ |.,,ni |I||. nntniiil ninl ii.,li.|,ii\ r, 1

wii- iliiiiLriii I :'"/! V. l/'iii. .'.i.s.' r /;/. . .|,it- ..i' ih,. innint ikit.^;.
' !/,/.,, i

tiir I'll. iliMllli 711 N. II. :i(is. I< Ml. 11 , r. /,, /,,„,. r,,. ,ls!.), 1;n h, 1, ,, n'

•-'Sli (liiniji triinini.r injiirnl owinL' I" :!^ \. I-!. :17. -\ -rrvunl ;i--iiiii, . nil 1.,

till" pro^-in^' of till, uiir- nf hi- onliiMiy Ini/.iiil- iin i Iml lo II

own rmiiliiir «illi llm-,. of ii|...>lii.r |'!in iin'iit. wiitlirr I'l. i.|n|ilii\mini !
.

<-oTii|i;inv I ; ./»»,., V. l/i..^,,/!,, /.'/... iliiii'.^i.|iM'- 111 oi!iii.w-,.. /,•,,, V

Iric l.inht ,( /'. („. llSl.-,i 1J: \I,>, M a. ./<:.; ,|. /.'. »,•, /,'.(,.. ils.in, IJ W,

7!l. 2!l S. W. !ISS: \,ir,i,,,„ v. Sniilli- ^ '• >•'' -'' "^^ I'. -''': llffr-'r \. Il'

insirni Tiha. ,( Ti I, ,,li. fa. (ISIK; '" •' " 1 1
•^>*'<

i :ll W. \'...
1

i_' li s, I.. ;, ;

.

Tnv. Civ. A1M..I -17 S. W. r,i;ii. In ;;''•' ^._'""" /•"'/.•. '.. ils'- !!

on- o.so tin- ri-k -in-i-il l,v nn im- " ^ ' •,''••.-" "";..' .-^ " ^
'""'

'

|irrfiH-tly in-iilnti.(l wim vvn- .liilaii'.! ,,,',',"'"'' '

'^'- ^^
'

^'- '-'- H ^ I

in In. till' "llio-t rlnil:l''li.| i-l il-" oni. of ll ' .
'

.• ,, . ,

S,Hiirl]iii|.- (In- iliulnni. ii|,|,i I!- I'i

Iln fo; III tinil "rvt I iioril i n.i , \ • ,|iii;j,i-

nil. nlinill'_' lllo»|. ;l--lllnr,l. \vli,.|i I

nil. i.--ri!li lily inriilnnt In Ilir Iniii.-.

'I! .. il.s V, l/;.K>.,i,ri' /'. /,'. I'll, I I- Il

mil Mo. 1S7. IH S. W. (ISII (l,r;ik. mh'i

lini'iinin'-i i'iii|iliivini.nt. ('/i'../i,./,n v.

.V.K- i:<"iliiiiil Tihiili. if Til., I. r„.

(lliiMh 1711 Mil-- \ir,. n7 \. 1: .w:!.

Till' 'InnL'i'i of rout. lit Willi 11 IIm. ilynn-

Mill i- ;i--niiii..| liv n wnikiiinn wini tlnir-

onyiily nii'lir-liitnl- tli,. lon.lilinns. j„|,„.,.,| „, ..„„,,ii,,..r fo,, i-n ,.„,•- ,„ ,,,

hnl-. V. ,s'i,/^ 1.1,1.. .(. I). «;„.. .(. i:i..t,ir ,.„|i,, ,.o„-t,.,n.iio„i. c pn,,, ,

l.io'it Co. OSII'.I) 18 ttali. -i;i:i. .-.li I'an. -inii.nnnt that thi- oiVi'iiiy ri-k- oi .1

!'''• |i:ti li'-iil.ir liii-iiii'-, iir,. I' whirli itf

''When a si'rv.int piilnrs on an i-ni iiait uf tlic natural ami onlinary iinili'

J
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It is not rii«v 1.1 sot' wliiii 11-.
'

! |iiir(i! i t "V ciiinii'iM' iM;;

ririiif n| ii-,iiiii|itiiin (,|' ri-k^ in I iriHs w lih'h r<T. i;;lil/r ;\ .li

'|M|| iirl\MC|l IN, 'p^lliLMS \\l,lrl| iil'i' illl'. !( lllJ\ .IIIillTMIl- iili.

v\ llll-h ilff Ili'l -II

in:, ill illl, it IHMV

It lli;it i|.'*ii|'l|ilivc |ilir.!-c lij- ,iii\ il.liiiit.' Mil :iii

•rt.lllllv \ir III ili.'.l rl. ••! I" :iii\

111 .ll-Ml,l| iirrl||illlln||s will I'll lliMilvi' til.' II-' III el liicit\- III' II

il.- til III!' Uill'K III IllilU'l'- iili'l -I iiiui n. t t II I'r I- III!

iHi'iil ii;.''ff'i'iin'iil t.

ri;i-- ll\ tlli'lll-i Ki

, ,(._; Ic^ii I.' Il < -f I lli|ilir> iiii'lil- Mil ,1 |i!;
I I I 111 ill

iiiii-iinii'- llii'V :n'i' ,-|».ki ii ..|' ;is iiiln'i-i n: !>

•hi:i run- : -iiinci iinc i.Im- m nn i u liicii lli<'\ i.i'ihliii A
1( illlMlIt iin.\ I'l ll'l-clll-l' 111 tili- I .illl'i |p' jr. II. 'I'll

r:i''li' I" till' ilijlirii - 111' llic kll.'l Hull i In il

267. Riski incident to construction work.— 'Ij

r<';l.|\ Ik . II stlllc.j (
> J'.l. .),(/ I. tll.'it

I' -.mil' i'<'iii;ii'k

11' I'li-iijii::' -I I'lii.n-

ic iiriiH'iiilo hii-i ill

iiiji i| ill i|i

II i.'ia-tiT s iiliJi.Mtiiiiis t>i scr\:iii|.i

III- V,M|!; ,,t' uliirli till' <--.-lli;l! pil r] 1. 1.< • !> ti. l.rill:: till'

mill' mil snli-tiiiii'i -, uliii'li will ccm lii'-i' till' I'.itit inti> .1 piiii.liii.iii in
uhli-h tlii'V will l„. -illtill.lr I'ur iiM-;i< i|,-'ri!|iM ii;;iliti,.. ,,f ;, ._.,,],

Ill lll'l' l<'«s (iIUTlllls tll.'lll tllC <lll!ii;;|t InlH « lli.'h 111- riwc^ ti' Il

IIIN u|ni llcill Uitll till iii-ti-iiiiK'ntdlitii'.'J wlicti tl'i' li

ill mil. \VI

ll-liii-> I-; in

•11 vicwcij li'.iin (,ur pr<"-ciit st;iiiil|iult!i. fa.-N uf tl

f inliillK't injr flint liiMiiM'-^. .Tl|iMiiii;h i'i!\ ^killoii in tl
till V Mi.iv f.iiily lie i';il!i..| cvl
sitli r. I'lii'Mii' 111 :\ iliiri'ii'iit li

rnciicliniirv scrvniil nl-n ii«.i

n tllr I illlilin Iili'lit. tl.PIl tlip

till

ll-llll'— . IT <il.\lniw iImiilti-i mIh.Ii I Ill,

11 liillill'lll .il'llllltllhllt lif 111.' s,l||;|. |„|,i. r||,. ,.||,.,|,n„", lit

./.I. I/l /'. /.•• r.

It.n. nil,- SI

i| 111,

1 11)1. Ill in

I'^'Ml III! Mo. 4m. 4.-.7. Hi S. \V. 11.1. 1

I'lin-r 1 sill

.it

11111. A It.'.jf. N.'L'. 5 IS.

<|i|ll. :i,I.,|,l

1>;'IH| (!_' \ ,1. I., (1.1, 4.-, \||_

|illllL' Mil :! ,1111

l.lll'MKUl 1!

H'lli, il 1

jiii.'.l l.y iiriijci'lin;,' liiiil (ill

) 111. -lit ill ( jsis
I

III \. .1. I.,

I mill'.' Illl' i'l,

I

iii|iliiiu'l
.

Ill In ,1/(1

rrfshr (\'iH-,) Illl M.I— . ils:ir.i (I w. Vn
V. /'. ,7 S/.lhil

I'l

:!li .Ml.

(„„/ f,

N. K. 5l!.">. tlic f.

ll.MI «,1H lt|l|lf.lV,-.l- "If tl ||i|il,,v- fii

II'. lit w .nltriiili'il uitll

iin;; iii-lnic ua- lii't.l tl'iit li.iliil

!i s. i;. r, II if

it.v iif II imIpi

il.iiii;ii'< 111- ri-ks wlii.li

1 i'\ti.iiii.liiiiirv of

fully known lii.'.iif

- II. illl I'liijiliiyi'i' I'rniii Illl' I'., II

iM 111,1 Ik' l.a-V.I II).., It lii

I.. Ill" woikiiiiiii wliin 111' niters on flic |iiii|..i

|.1..M 1.' 111.' I.ttt.

I'liiiiMiii'n f. liM' .l>-lllllt'-* lllll-O

li'it flic ii„. of tliii |ilini-)'.,l

II i.iit iili-oliii, I;,

!.' i.'i.ri'riti'd in viru of tl

|ilini«

liKori'iTt. il at liM,| tr

11' I'li-li I iiirv

I'll' till' /all u.i^

t.ili|iiitL' till' -lull'

illl

ii-i'.| l.\ till

jy, Lis iliilv tl, ,|o 1,1'f,

a- II w.n
ill' |.li.{i|.ir

.^il'lllTlll lir.,l,0-ir,..|| |i'li|.,| |||,.,|| i;, till

illal II- •Ali'l,^! I'V til,

!''''.','''"" "' ' I''""'' •I'Miaoiili- till' j.l.iintili hal kiiov. 1.' l-..

.ly 'n .Ic^iLrii.'if,, li-k,- i-aii-i'il l.y the mi-, an, I uiltullv i'ii,.iii

lli.it

iii,i-ti'r's iii-.'li

n nn iri-tiii/'lion tliat an i'tii|iloypr '.vit

'ills tn 11- M!"H |ll.

rotitrai'ti to iivr ilili,.

I'l

.'1 tl.'.' to (i|oli„t I'll' r.i\.'

iiil'l.i>i'(' from (Milinaiy ri,k-i. it na« tin-.

u lii, h ili'iiv 11 .

'lai,. tl,,

lit Illl' .! .11

• I il. l."t tl,.

liy .'la-ii--

ii_'lit 1,1' f,'

Hill ii.'<'i'««aiv til

,i..| ,1- It!. 1.1. lit lo an .'111-

tinry li-k-" l,\ ||

inalifv till- I'vpri'^. ion |ili,ymi,|it ii,.,h:ii'_- -o, , iai il;i

'N. "not oh- Tl
vioii- to till' ciiiiiloM.,.. anil iti r.'-aril to
«lii.li II,, ha,

I

liiit. -n la.t. -ai,l ihil it

not In

I'Olllt ilKo ill:

'ii; uhi'ii- 11,

,|„ ilat,

I.t..'>|ii.;,l,> call-
I'.'i'il that, wlii'.i th,. vsl, Ih.r ii w.is plaiiiti

danger, smh a

il [in ,, lit, ,|„., i.it l",-.iliii,.~ ,,t

want 111 !iie

ii,'ll"r 111" ai, 1 1,'iit '.\a, 'hi,- lo
s illl' 0|icii to OIK' oiilina- an iiii,n,.i,Ial.l,' in, i lent of tl:If ^LUICL'.

i
I

iii
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kiti'l iii\"Ki-l ill ilii- (M-r . ill wliici, tlii, |iriii(i|i]«« i-t nriinlnl a* (

ni-liilii: ;i |i|ii|.c-li.,|i ti. llii' In.i-I.M- iirc l|.|liill\ -iii'li «^ lo liriii;.' tl,

*^i'liili ill
I"'

'•! rlir ill tl h-r ii,,\v lllnlrr ili-ril-.|ii||. 'Tlii- |iii,i'

liikfii tli:it, iilt||iiii:..|i ilic -irviiht.- U'lmifrin^- to (Ik- ('.piuht nt'

I'lii-- •. iiIm.m. .|ii'i'iliri| iil-i' •••IIH lillli- i-X|iii«ii| to rcrtilili r'\*\\* \\\.

arc i!,irii< III ill I'liiinii'irr t'rinii, n- uill it« urintiT in ili^nc tluiii, t'^

<'llr I Mlliriil liv '111' iitliiT cIji-^ ,,|' -il-Viilits, tlicic i^ Mil 1 )^ii-ii| ji-,,,1

U|i..ii wliirli ii liiii 1,1' !i--i-iiii| ilijit till -! risks, if t;. .> iirc, jis i. mn
'it liii'f. onliiiiiiilv mill tiiitiinillv iiniilrnts of tlir wurk to !»• iluni . ,

nut, iiii|ilii illv ii-iininl likr i.iIkt kiiiil< of ri-ks uliirji an.iwcr il

(Icscripl inn.'

' li\i I'lliirii.lr „i,i,l,,tl t'l /i\/,» I'll. A' "nipliiMP ri.jiii^f ,in n rfiii«trii, 1

riiiuil in III,- ri.ii'.lf III li.fii 1,1 niiliiiiiis. train i innoi ii.iiMr Inr iiijiiiii^ ,.,,,

.-"All |iliiMi' iMiiiiiil '•iii|iImjii iif till' li.v 11 -ill' tiMik iiiii.liiirt.'il in tl i

inipiiri'i I roii'litiiiii lit II mill lir is I'ln- nuiv n.iiinir. tliiiii:.'li it mny In' imp
I'liivi'il 111 ii^-i.t ill iihikiiiu pirfiit. full; -liiiliij iii„| lu||,,i;.,|, /,',,»

. Ill' ii--iiihi.. ;.'iiiiti'r ri-ks npnii I nun, \ SI. fnnl d /», /,', f„. (Isle's:
•-mil a 111 111 tli.iii ii|ii>ii ,1 iiiiii|ili III! iiiir, Minn. IT.l. :iil \ \V, ||7,
"lull- 111' nii-lit i'\|...( th.it till' Innk 'I'll'' Imrkiiitf of ii i-.iii«tnii limi Ir.iii,
•V.ls I'l.'iir mill ;lll illi-llll. linns 1,'MlllM'll." Illl' imiimI lllllMllrr .Ims tint -lllri..!
\hl.,niilil V, 1-1,1, -,1,11. ,( ir. I/. /,'. r,i. trillk luinil I'liilil.iM'il llii'irnll In jin i

il-i'i.-it lii.-i \liili. jiiii. ii;i X. w. :il'J ii-iiiil ii-.k. („i/i. v^,ll. //. .f .v, i

lliLik'tiu'ii kill' I liy till' |iiii|i'. liiiif r,i. V. Aiisiir | lli^'tl ) HI ri.\, .-ii;, K
nvi r (rai'k riiniiini,' tlinui^rli :i fmcti. \V. 47 ; W'l «< v. U7i.. /iii./ ,(/;.»,'./,• i

\ -n'rvii'i; ill I'liyj'.'iii..' tl. Mink in iiml (|n:i(1| ij \\\ v„. :t.):i. ^il S. K. Jiit,
.lU.iit til.' <iiii-.triii linn I'f 11 iiiiliii.nl a-«- An i'iii|i|.iyi'i' of iiii rli'Viitnl riilfi
siiini's tlip oiiliiiiiiv ri-k- of «iii li I'lii- riiiii|iiiii\ , alio 1ms In'i'n ('iii|iliiy,',|

|

Iiliiyihiiit. iiirlii.liii;,. till' li-k iif lii'in:; iiimi' lliiin lliti',- wnks in a viiiil ili'i,

tiiiii^|iiiilii| In anil finiii Ills wink mi a I'll -m liMm.ii' aliii\i' tin. jVroiinil, .i

I'liii^tinrlliin train hmt a iii'.vly inn- u Im lias ailiiul kmm liil;,'i' thai il is i

sliiiili'il aii'l linpirfrit roaillu'il. »'../o- in a <'iiin|ili'ti'i| »lali., ami that I'.iiiii

mil,, ]ti, Illl, 1,1 It. lo. V. It'll, i, It (l><;i|» III-- ail' iiiii^lantly iinplnycil innnni
111 ( nl.i. 'i|!i. 'J7 I'ac. 701. To sain.' if- il nilli plank. a-s"ii:,..'s llu. ii,k nf «ii
fi'i't s(i' i:,'!', XI 1,1.- it- l{. If. I',,. V. II, n- iiii; tliiiiin hIiIIi' tlii'ic an- iininiri
-/ii,M,ii ilS'i:)) 1.14 Inil. .iliii. :i:i \. y,. spans. I\, 1,11, ,1,1 V. Mnnhnllnn It I

liijl (is;i,->i 112 iiiil. ,v.Mi. 1;; \. K. -jiii; (i«iii.V| 14.-, \. V. -jMs, .')!! .\. !;. <\:

r.innsiill,- ,f /,'. /,'. Cii. V lt,ii-„,.s
I
Is'iji An iinplnMi' inpi^'i'il m laiiMin" a r;i

i;i7 Inil. .•t(i(). .il, N. K. lii:i'_>
i l.ntli ,.,.,. s nay liiiil';;.., wlin knnws lliat wi"l-

in wliii'li a rnii-lrnrtii'u tiaiii uai •'.! um'.I (or tin' piir,'ii-i' of pini nrini: 1
railiil on a fi'inl .vliiri' llr piiK'.'-s of I'vin sinfarcona trark on wliiili lair
liiiiMin: was In lay tin. IrmU .ill half tinil'i'is arc <iiiivi'yi'il ari' lialili' (n .-I

till' niri's^ary riiimlu'r nf tii's, aflir mil nf plaro, a«siiinrs tin' ri^k nf iiiju

wliicli till- ii'-t of till' tic^ Hi'ii- put ill finiii tliat I'aiisi'. H,ilj,„,l It, II II (

anil till' lialla~t ailli'.li ; Musx v. ./i,/iii- v. Ilii.iin (ISHj) 142 Ind. i;."i'.l 4'' N
s„n (ls.-,!i) L'J III, i;:i:! d-aiU nut -I'liin'il '<.,!>.

Iiy I'liairs) ; Wnllmii \. r,,,,,i„,-, ,- c./i.wr. Pniiniiilr a/iiilicil In hlhir l.i«-

»«,. (is!i:!i Ji s. c. ."s's. i:t s, !;. ri:\ ,., ,,w,»,/,„,, „-,„i.-.— ii,ii,„c v //"

(inipi'il'i'.lly spikcl i:iils -pii'iiil an. I il, nn r { H'.l7) |i;i| Mass. ,-,(1. 4H N. I'. :i

railiil trail- llnlhim.,, ,( (). .V. If. /,', (..p.-n linlc in unlini.hisl liiiil'HnL'

Cf). V. llr/.v/i ||S!17) 17 111. I. .\pp. ail.-i. I'liiiirii v. Ilniiiiinli/ l',,nslr. I'd. . Is'ii

47 \. I-;. |sj lani.li.t 1 i.i-.il I > -:-;,' in '.'.-i .\pp. Div. .'l.-i.-i.' .jO \. V. Siipp *'

trai'kl: d „l •/ /,'. ,1 I!!,,, c.., v, .v,,,.v i nin. fart..); C.niinii v. l-ni^l ih:!.!
ils.s.si Sim;... 7IIi. 7 .S, |;. I7i; i-rrsant ."i, .\. .1. I,, lil.-, .-(^ Atl. .TSil iw.itMii.i
\(liili' walking' iiv.r a ll.il i.ii In iraili in iintini .jn-.l l.i iMin^ fi'll ilnwii .

'

'..i'.

till' talii..-i' >i.i^ ininri'il l.y -^mlil.'ii jcik -.liafll; .sViio// i. \,„ Mlnmii 1/ . '

of ;:taMl liiin. n-' v.-,-.-, .,-,,; i ti.,.;. 1 '
:.".

; t., ti,,|. .\pi, is [ i;; \ ' '

iiiii;l:t liaw lin'ii i-.^-xWd). (Iii'.ini fi'll). A siil.riii.tiait.il ..; ...i
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li-i'ii- iJiiit it Clin iiiih l.(- iiiMikiil ii^mIh-i >< iMinir u|i., un- aih

\Ml h i: !<• Will h "it I'l.tl'lrili'l Mill ;-' lliiii tli.i-c .(< r\ iiiii- .111- fii

III |r.| f<i cNiif.-r a <lc;;iic 111' ciif.' ami -kill i'i|iial l.i lli.il iii'iliiiai'il\ i\

(rrl-<il III riillua\ ruii.liii.'ti.ni ;' iiimI tlial, tin- .Ulcli-.' ut all a--uin|i

lioM III urijinarv ri^k- i-i iimI a liar In ilif ai'timi, win r-,. ,iirli >< r\aiiu

ill""' itijiircij hv u iji'lii'l ill a jmrii d itic r«i:i.l \Jiii'li i.- alnailv ,

ii|iipati(iii.*

|iintii. ri'iiinltilMif III «(iik iihlil It UK |.l:iiili wlii. h \u- luii tum.-* in m.l.r in
Ml (ImiIn tllllt 111' (iMltil hut .<•! in till'

I
I. Illlrll tlir |MI;;i. IhlninnI \ IlliutI

• ai'.' Illllilli;ll HJlii ll il Mil- I l'..ill.V fill llll,!'- ,1 /..„! »„;/,, ||S!I.,| Jl, \,|,
liHii 111 |iii-.<, I'liiiiini ri'iiMT finiii till' ."I'lii. i;."> \ W . iHt;,

I'.iiiiM.'tiir fur ipi|iiiii'. iiy falliii;; An i'iM|iliiM ii- i:.ii'.| in bIiiIImil' h
llii.'iiL'li iin iipi'iiiii;,' III tliii tl.»,r Mill |.I.iI|iiiim in'llii' »li.ill ..f .1 ...It iiiin<>

/'('i; \. 11,1,1,11 I IMHH 1 I Mi Mai-i. l!Ml, illliini,' Ih,' |, 111,1,- nf il< 1 oil.tl tli I i..n.

l"i N K. lini Th,. iiiiMl -uiiil; "I it Willi Vukw iI t tlir wiiik ill pl. ii'

i-.in f.iiily 111' -viiil. r.i?ili'iii|il,ilin;; tin' aii.l th^it tin IihIi', in tin' pl.it 1..1 m.
pmliiil.ililii'K fiinn llii' -iliijliun nl tin' a— niiii'- llir 1 k i.f fiilinu- lliiini'^li 11

iLiilii"* hIii'ii tlicy iiiiiili' llii'ir I'linlrart, linlr. .v/.m/i./. . » v. I. n,, ,11,1 .\.ili ,(.

Ih.it llu'ii' v.,\t iiiiv ri-k Ml. it Sinnnlt l/m. c,,. ilMiili ;| A, .p. |)i\. 1)|. :;h \',

wiint'l nniaiii iit In-i umk nniil n tv.i.. >. »iipp. Ill A \Miikni.iii .k-iiiih'- IIic

>n iliiik in till' pii-,iii;r\\,i_\ lliiil liiiiiiilil li-k of iMiikiiiL' ni'iir ;\ il.iin li.nin-.' in-

nut -11' lii» liaiiil U'lini' liin faii'. anil .in'.'lr nf alMiiil I
:).', ilririii < u itli I li. ,.:

tliiii altiinpt In (;n tliiiniali llini' with- laii' nf I hi' waliT. wImii' I' run, , it i'.

nat 11 li;.'lit aii'i nii'i't willi an aii iili-nl. '•n ^tsilt tlial lii' laninit .win I i,| it.

til, It inii-t I',' ,li'inii.i| III liaM' Ik'iii an if llii'ir i, nulliitii.' 1,1 pi. vnil hi- -1 .in.,'

iiMliiiaiy li-k nf IIh' l.ii,ini'-< wliiili lie ami .ippniialiiiu Hi,' piiil lliilh, ^int

iiiiitrai ti'il In iln. nr M ri-k yinsvin^' nut \. SinJ.iiii, 1 iMMii II W.i.li. .',77. ;.">

iif till' pi'i'iiliai in.iniii'i ill «liiili lir I'ai . I.'. A pii-nn f.tniiliar «illi II, ••

rlin-i' to tin it. wmk nl Imil'lin;; a ^lip l,v iliiurii; pil, -

III ll'illiiiiiii V. I'liiiiii liiiii if t'iiiiii,liii a-»iinii'> till' li-k ,,1 ilii\ini;; aii<l n,, i,

'„ (|Hil.-,i 1:1:1 Mil. 47(1. ;i.-. S. W. L'llli. invi'iy I. in U' 1,1,: f:)r lii- iliath l.\

ivliiri' a plank -lippi',1 nii a v'iiili-i' mnl ilinwiiiriL' \ hili' -lin'.inu a llna! anniiiil
.,11, iwi'il till' plaintiti tn tall v\ lull' III' waH tlin rii,| nf a piln ,li Imt. \\Ii,ii' it ap-
.i--i-tiiiu' tn innii' a iliiiiik. tlii' mint pi-ar^ lliat lii^ pikr pnli -iipp,,!. ami
»ai,l: "In tin- niiii-i' uf tin' I'li'it inn of tliat lir o\i'rl,.il,iiiii',| 'liiii-i It .iml li II in.

II iicH liiiiliiii!;; it ii aliun-t iiiipii-.-.ilili' tn /'/./"» v. I'lmn'iu it- >1. '/'. I!. '',,,
1 |ss:ii

ki' p it ill an ali-nliitily -liift' inmlitinn 77 .\liili. .Mi;. i:t N. \\ . Iijii. ^
lit I'Vi'iy ninnii'llt nf till' \Milk. I III' >kl'l al-n In././- \. ill, /,'. , M . / > ilssj, I

iton IkW (i) 111' Cll'l'li'il l„.f,.|-,' till' I'llVlT- llll;.'l]l», |!12, SS l-'nl. 77:t ,l,li,|;;.' i;a\e
in;;, till' iinn wnrk lirfnn' tin- Iniik ami «iiy ).

fraiiii'. ( crtaiii ri-ki aii' ni'linaiily in- .\ liiak,nian nii a fninlit i< nnt
"iili'iit tn tilt' stall, nf Iliiii;.''- I'niiml ill -,i rnnnrili <l witli thi' \iiiik 111 i,n,,i,n in:,'

llii' iinlini-liiil inmlitinn nf cM'iy liiiilil- tin- yar,!- at a ili\i-l',ii -lalinii .i-- tn
iiit; in iiini f i'iiii..tniitinn. Hut the iliai;;i' liiin «illi liaiin;; a — iimi',1 tlio

nil', liaiiii '< ami lalioriT-* nnplnyi'il am! ii.,k aii-in;.' finiii tlii' ili fi-itiM' iiimlitiiin

paid tn Imilil it ari' pii'-iinii'il tn iinilrr- nf tlir \,ii,U ii-iilliii;; fmni »iiili im
^t.iinl tlii'ir iliilii'H anil till ii>k< usually pinvini, iil~. wliirli ciii-i-t lii-i injury,
iittiiiilaiit iipnn tlii'in. anil, knnwiiid lir ll,i>\l v. Au/imk I'iIii, I', if U. Ii. ("«.

fniiliaml til.' ini'tlinils in iHi', tlicy a.n- (l!ill|| lii;t Mm. :Iii!i. i;:i S. \V. li'.l.l.

-iiiiii' III.- ii>k-i iiNiially iniiJciit to the ' Culuiiuhi Miillaml It. I'u. v. .V,/i//n<i

lli-i lia|i;i' of tllril illllii-n." (ISIIJ:, 17 Cnln. .'itl I , Itll I'ar. '.J4lt (sini-

.\fl<T iii'int; a ninntli in tlir scrviri', a plr spikiiii: nf tlinc tii'i. and I'litiie fail-
laliiinr who-c duty it is to lany coal iiic In ~piki' fniiilli tii'. nii a ciiivi' of ii

fnr a loiiri' re, tin;; mi an cii'vali'il part di'^ni's. nnt a li-k a^-iiin.il by nii'ii on
III a laiilyc in ••niiiw of ('nn«ti iirtinii as cnii-triiitiiin wniki.
Miim-.: tilt' ri~k of falling o!f a n.iiiuw *£'i afiita'r't d Ii. Ii. t'u. v. ilnrluux
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S(,nir (•as<.s involvini;- i„jii,;,., ,.,.,.,.iv,.,| i„ ,loi„i. .•..nstruction \v..il;
arc p)V(riic,| l,_v il,,. jH'iiiri|,|,. ,iiii,,i i„ ;; :>(;;),

;„f,y,.
As to f,li<. li.nii, of t!„. iiK„H|-s rv.,„,,:i„„ i„ ,.;,.,..s „f constnuMi,,,,

work, .Mc S i'70. uifni.

268. Risks incident to the work of restoring instrumentalities to a
normal condition of safety.- A piin, ipl,. .mi,I„,.,„s u> tli.t wlii..|, i.

.st,atH ,„ til,. ,.n„-<.,lin,- s.-rtio,, is tl.ai a svnaiit, who cniiai-vs in il„
work of l.niinin, hark to a sale .•„>,.lition a.iv ,,art of tl.o'i.ia.it win, i

lia^s li.cMiic alMi.,niiallv daii-.i-ons a^MiiiK-s all the ri>ks wlii.-li ji,v ,,1.

viotislv i.K-i,l..>il I,, tiic work tlms iindi-rtakci.. As r<-«ar.Is .,1,1, ,

servant tlio><. risks aro oidin,-,,v, ,.v..„ tlioni.], tlioir (.xi.-.t,cn,-c n,„v „'

iv,::;inls sri'vanis v.lioso ,I„ii,,s involve ni.n'lv tlio „^. of ijio Jn'Mn,
""•'"^''"^ '" ' ^"""> i'l'l'l.v culpal.illty on the masfrV part. 1„
"lli<-r words, a servant, piii |„ wo.-k t.. r.-pair a ,IctV.-tivo appliai,,.. ,• ,„
not. U> lioanl to ..on,|.l„in of its U.i,,.- ,l,.f,.,-tivo, 'i.iasninrl, a~ il...
v<>rv tl,in- is ,1„. ,,,„-,. of his l„.ii,n- tl„.r... o.,j hr „.„l,.rtook to .,., i,

n.dit, Ihii,- pan! for tl,.. risk 1,<- ran. an.l , .uniarilv incirrii,.. ii
"'

I il.' nilo which ras!.. upon tl„. masirr a liahilitv for fail! to pn.vil,
n.asonahly safo ii,s,rn.n<„ialili,.s for th<. nsc of his .scrvant.s is .hv,„..,|
to b<' siisp<>ii,l,.,l nnilcr sn.li circiiiistanccs.s

_

A perusal of the sul,ioi„,.,l unto will show that, the faets pn-e,ii,,|
in this e],,>s of ease.s, „,, h.. ,han those p,v.-^«.i,te,l i„ t,!,,. class of ,•,,-,-

rctcrivd to in t\w preceding .s.rii,,ii. are nsnallv of such a natiiiv il,,;
the servant's inahilitv to i,iaii,tain an a.^tion n,ay l„^ pirdieatx.] .i- .,

result of the o]ierat,ion of the prineipl.. discuss,..! in i< L>lt, ,/„/,.•

MS!,.-!) l;u r,„I. 571. Xi S. K. :!)-,. Re- s..,.,io„ „„.„ to ...s.i.t i„ t,..,i„.. „„ „

l,. 1. .,.,.,
. I .[. I. ,,||,. ,„.r |.,-v. I,. .1.. „„,1 „, ,..,„.i„^, ,.„, MMinl.liii.' nf ,.i .• n,

It IS a iii.xt im.loiihlcl |)nT,<i|,Ip tli:it. y. .I,i,l.s„,i (ISllli |
•> ( ,' \ -,1,- .>-

wli.T.. a ,,i,.,,,. „( |,io|„.ily is ,,iil nf r..- C. S. .\|,i,. r.jll (I.-, |.V,i 4>j

"'

jiMir tl,,.,,,,.,, wl,nao.,.,M,,l.,y,.,li,, ,nak- A,.„„„^ (1,.. ,•,-).. :,:,^,;„,,i ,,, .,„,,,

VI, \ *i''^';
,"'"'" ^''''.'''-'Iv- «l.„t. .,.,-v,„,t, a,-,, tl,,,-,. ari-in^r f,n,„ H,,

.njr ..,,,, ,l„i„„.,, I,., plan, n, ,1„. WMik. i„„.,.vaU l.tw,.,.,, ,1,..' ,.„„„i„/,„ ,|„

(, ( ,.|o. .\pp. -2.,.^ 4n .a... -.'.-.l. ,:,. , ,s:,o, i;i:i r. s. .•J7... :,.•, i. J ..!.

V
"'/'"""""O, V, rir. l.y ,1„. fail,,,-,, of l,i. ....-...-vants ,., ,„ t

'1'."- v\v .,,-
'• "^'^'" •''" ^^''"- !"•"'"'" "itlil,i,M i„ lifti,,;;,, ,.ail. ,l„.

"•,',,,.;• ,. _,
r,)„~,-,pi,.,i,,,. l„.i„^- that it falls. ,,,„,!,.,

I,n„,n,i the nm,ll,r,l ,„ slnahnrx ,„, a i.atc arlinn „,av W ,Uu- In tlair r,;:\»-
nuhr<f,r-~.\ i;aili„„l ,.,„pl,>y,.,. .,.„t nut Mnii nf i„i,„l pr,„|,i,-,.,| l,v a,i imp.iti.nt
III the iiiglitUme with a gang of extra oi,l,.r of tli,. fon'iiiaii uiiou the ap|,i...Kli
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269. Risks incident to work the progress of wliich is constantly
creating new elements of unsafety.- T|„. yn\v tl,;it it. is th.- ,luiv „f u

III ;i tiiiiti fur wliiili it UM>
Ir

!i:lliil

I'll' ti^uk.l

iiiii-lcr i, ilii nicil (n Iw f

itv fi

ll'i' I'l'iilll il.'Hl

itill| ami |il,iii!iiil' v\r

. . . TIh' li-U III' till

11- iii|inji's rcci'iM-il li\

a li-U iiii i'li'iil In III,

'It v.itil-*. not t)n

U-t I'iti'il. till

Iv V\ III a- in till

i"li iii'-ii' HI "lii.'li |il:iinlill u:i> i'ni.M:;i''il
'11 -.'S I',

iilrnt lia|i|ii'ni'il uliilf
I'll' artlllllly i'll;.';\L'l'illlM lhl-ta>k 111

"I 1.1 ill til,' I
iihint- ImhI

', Ii'J.j,' ulii, li .Ir

to III, iinliiiiMi 111' the

iirk

i< |i.ir^iliiin. I>iit .1

mIiIIi' iIicv wrrc I

iiiri~l imtiiin train In

:il uliicli I Ik

,';...'/. V. l,-;rhrsl,

I l^^.•il lis \. \ .

/n'.'.M r. A'.

I'm-. \H:t K'niplii

till it li. I I

i|iiila. aihl v\ illi an (i|i|.im liiiiily of In

ii'in;: roini-Vn) ll

iiiiiiii.' I.. Hit iiifiiinii-l in Ijn
|inn a nf III,' ^ ,,ik ii ih','li 1

I'l

II' wai oii'jc'iil.

III III

v. r.

iliini

lilainliir a,',','j,l,',l tj,,. ..niph.yincnt ami
,1 i

ill.

.(' /'. /,'. r
1 ,(„,//,,

li.li'i.l.

n il ,l,i,vn to III,' I

Will
IHlHII'Ilt (it

(
l.s'.liil s:i Cal. Is,

n{Miii a

u illi >i in llir viriniu
a )iaity uin ks
lit a ini',',' of nia-

ihii'li il i~

n-iilli, i,.nt for tli,' |im'|io„-, f,

with
i'tn|,loyi"l nr ti)i' any n

l.'il; II' or ini'an^
lion liaiii <'ii;.'a};i'il in lirnlinL' ami ii'|,.iir- mi~a
ill- ua-lionts i'aii-,.,1 l.y a -i'MT,' >.li,ini. Unowli'",!:;,.' ,',f it .T,,m'|'il io,', '|'i".' t'lk' -T 1

1

lilli a know Icil;,'!' ol all tlii' fait
'

III of li-k
till' iniriio.-c for wliiili tlic train >taiti'<l, uliiili

iiTi'iil riniili

ilil to liavc a.-'-iiincI tin

-k uf silcli

xtialiaraiil-

|i|oynii'nl in

ll. anil cannot

V. Ihi i/un Kliiiil l.i

in|iloyin('nt i ; Cnl- i.,h:,'i| ai

inaiiii.iin an a-tioii fi

.1- ( . .V. U. (\

'A Or, 4."iO. 2S I';

i-ini,' out of till

illtillj.' fl,ini -.in-ll ilrfntiM

r in|iirii"

-vliicli till' contention of ciiiin-cl that tlic

< -tllT I in Hi,, niai'himiv.

I'.irliriiiai liriil;j at wliicli till

i'-i;il,li,ln',| 1,1

ill nil war* not kninvn to Ih' out of ri'-

I'iilriit Anv oil

I'lii-

ill till

il till

i.li'iit-

i.liil,.

I'l

pan that <Ii'<'i'avil

iinti

ii'r rule «,iiil,l |,lai'i' th,' ,1,'fi'nil

in a vir\

ll, a--i-l in

was not cinployi'il for, the ctiiiola I

I'liiiiai ia--in;

I'pairin;.' that liriil took III Imil JK'i'o nil' ilaiif.'i-r

p'i-iii,,n.

laMiiL' ;.'i,l out (,f ri'p.iir

on-, till liahh

ll

i-ii' out of th.' rule stati'.l in tin' to lici'oini' n'M,n<il,|i' f,ir .'0','i,|,'nu that
ua- ri'int.'.l. the <oiirt oli-i-rvin;.': iniL'ht reMilt from alliminLr it to ,»'n-

knott-n that tin- track of ilcfcml- tiiinc in that comlit i,,n : anil if phiintiM'

) ii'-pon-i'ili' f,,r

at »,,rk I

Ill's loail from the Cascade l.oi ks west lan ncoMT tin
se\eral miles was olist riictol I

il-

y in|Miies aiHiny
laiiilsliili's iiiiil wa'-houls. caiiseil hy the al„,iit it i

till III

n attcniptinf; to rcnieilv the
111. if not extraorilinary, storms i.\i| l,y iinttim; it in a safe con.iiti
prevailiii'r. ami <leceas<.i| was em- It vv,,iil,| 1„. |ia/ar,|oiis for (Icfcii, hints

pliiye,! to j;o out iipi,n the I'oail ami as- allow tl

si-l in piiltiiif; it in coiHlition for use. -at'e

cupola to coiitini le m an iin-

sncli repairs as mi.nht 1k> nci
s.ii \, air I wh,lercver lie

lali.

il.'il. Tl paili

comliljon. ami cpnilly hazanlon, |r

n to put it in a safe eon-iploy woiknii

I'liich he wan eiiL'am'il

Mil' lime of the casiialtv involved the lis

.if III I' very track which lie wii

sisi in repairiiiir"

icl I'riiiriiilr npiilird to «)'r,lH/.s' ir-

fl'nin nulirinitHf'riiifj )r <l,lil

I'tiiploycd hiifl.s. //. II I, I, III

!hl / rnirijili tiii/iliiil hi k<iI(iiii ir

li. /,'. r. ISsJ
l/,7ii

,l Wis,
,/.,

I«nriii(i iitliir xiniiiiins.—Mrdliimi
:!i ish,,v,.h. if

Jli. II N.

Itr.;l,, ISiliU ;il Cal. .-ITli,

',1

iim\ on a train I'li-

Tlii

in rcimniri;,' snow w. - ininrcl l,v

I'll »as injured hy the f.ill of a cupola
pairimr.

the oM'i liirniiiir of the ear in which he

fiinndiy which 1

n.inry iH'iiifr ri'<'eiM'(l on the'

was travi'liny ouiiif.' to an iinsii.'ci— fill

till' i

li i,v ill uhi<'h h

le was ri iiltiTiipt of the coiidiiclor ti> rciiii

ihank fr the track liv if

111

e wa- cii^MU'cl in Ih,' jol>, tiie snowplow alom'i; hni- v. I.ihiiih
III' was en^:iL'c I with \filhii It. (

/patiiik in making the repairs diir- .Ml. lOO-J (pipi.rim

'o. ( 1 S!i:i I I ,-,s P: .li;.',.

pn 'iliiia il'i.v. lie therefore ffiu'cd

•r injured while

ki„'U — for he had Hie opporliinity to sm
-its e\aet ('ondilion far h'etter d

lla it, l",ii,lant~. rthii do
I ISs

n opening' a tr.ick ohst riieled hv
l»,,/,.„/,'-s' ,(. SI. I,, ll.

:!ii \!

Ill llhout tl

n,,l

inn. 411: U! .\, W.
ipp.

le clip,, la at all diir- wiih l,i,',,iiii,liM

ciiL:iiiCii' iiiiiired whih' hu,'kiii

iiiy the time l''il/iiatrick [a eo.servant of Co. ( IS sill 1 lilal 11), t.l

/'. If.

;i I'l

m
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inastor to exercise ordinnrv r.io l., ,,,,.vi,lo a rca.o„al>Iv .nfo ..1 „,.
of work for his servants i.s l,,!,! „„t to L.- applicable to vn„: in wlu,!,

r.m,.. :m.-,,'.v i, i.,;,
'-./; I'r,." .';!' ;';':'^"'' ""• '•^"'y' "• ti'^^^ t.o„i,i.. ,.,,.1 a,,.

In 11.,. l:iM ,.it,..| ,.!-,. ll„. ,0:, f ...il. '""^'".V ""' '"^ittrntinn of tli|. „t|„.|.

''" H,i. i,..i„„,.. '„;.:,:, i!;',:;:;U';:l: ;:^;,::;.j;::'; ::•: :c^: :;ijr v-"""--v...ity. l.k.. tl„. o„P in .,,u.Mi„„. f,v. t.liv.iH V ,,rt,i , ^ ' " '

\f''''''"
''

'|ii<->i'l.v -Mviir. It is a ,|,iv r.,:|i-..i,| ,' nf ,?,
'

1

' "':<''' "I"' ml. i

..f nil tlH. nin.ns an,l :,| an-vs at .1 'ir i^k \,,,
1

' 1

""" '' '1 """ "'"

;::r;:;:,;e r •;"",^, r •:: r""";'^

^- "" •'

"^i^Mtiri,:;;';;:;;ri"'^:'
-

:;::•

(lrnion-ti,il,.,l in wliat manner llr.. i.. -11 .

"^"n IM. Ma-v 4. ».! \. K.

known to .1,0 <.„n,.ani,.. an,l it, nn- a "on" 1 1, ; k '
. ^t t 'h

'

'l'plo.vr,... The latter therefor... when tio„ in w eh , w . 'h
' ''

they nn.'ertake the perfornunee of anv n ael",e\s ./i;., ';''''''' "'^" '"'

;...y wh.eh re,j„ir..s the,n to en.a.e iu ,he i;:[o.^;;:;i:;
'

w "'ih t 'h^Til^,"''hiiekin',' *now,' assume the nsnal and w.|s out of i-,i.,ii. ,, i . 1
or,l,nary hazanis of their oeenpation: to V, .Ll re, ir .

''

r 'm

"
ami if the ell„rt to rena.ve the L. hv ,A e.l o tak t, ol T .'";•">.";
that n,ell,o,l is n,..,le in the , ner in eo ,lit o. n u ieh he ^

''

k'
"' ""

plain ,f a,, aee,,h.nt. oeenrs.-
, „ , yvn,r/;,//, ''V,"/^, ,„,„„ „II has he,.n liehl. liowi.yer. that the /„„„//,„,; ,',\, / /, ,/ ;„•. 'I-

' "•;'-""' " "-" '"'''-1 to rnn as ri^k e '

t

'

n, f^:, vi: "^IZan ,.vt.a to eany snow shovelers t,. a of rollin- stork wM, li
""'"'•;•'

;;.-.;..., station l,.yon.l whieh the r 1 is taken nhh^^^,'.: ^V, "-_;;•

Pao. 4J.,, ,l,stinj.-n,sl,inf;(VW,vo« V. r>,y- u \ti ::^V Vv ,/, ,, • ;,' ,,,'.

(.11 //.,„•,/, „/,,,/,,.,/ ,„ s,,,„„l. n- 77 l„r,i,n„.lo). S,„.h kno«l..,l ,. i i

'
;.<.,. ,..,,.„./„,„ ,.v.-rn„ries ..anse.l hy ferre.l where h.: .L./iu' at eh ,k e ,

.

^
a .lefe<.t in niaehiiiery <lo not ..)ii-tilnte of -, erii.nl..,! ,.„..;„;. i

""""'""-'
a eanse of action as re.anls a servant ,//,t ",!! ' V r"'« "^ T '"

7
,''

employ.-.! to rem...ly that .lef,.,.t, ..ven |lss,-,| Cl TeK (liiiM n.- et.V ,

'

thon«h the ,la„.erons eon.llti.n, r,.M,lt...l leetiv.l J:!^ .^ .^..1 ".^
'' o^ ::,„X

^:;;;,f
n;,[:i-o-;:;:^'::; .;:! ;;;;--; :• r-r^;-,-: V i ;V

pla.nftr the ,nnrt saiil
:

-So far as ap- .•!,I7. !..i F,.,!. 7I;i:
'rlLo. f\ t /'

p<'ars.no.>nekn..wmoreoft!w. st,.ea,:d fo. v. If.,,,/ f,«7,,
,

'

i>,i / reon.l.t.on of the mae -ry at the time v. .SI. r,„d. /. .(• ,/ V fo isi ri
llian he .l.U; anJ the .,!.jeet of .ailing Minn. 54. 10 X. vVu). In the 1 .^

:
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till' \Ti-v \\(<vk wliicli flic .Kpi-vaiit- jif<- oiiiiiliivcd to (li. is of such a na-
tiirr I,!iat lis j)riii;r(ss i< nm^taiitlv el laiiuiii'i- the ciPiiiliiiiiiis as rcnardi

itcil casp, wlicro pliiiiiliir ini-tn.ik a i.\i\]\

mI till- fil :i ^iiiiiiil line, till' trial

-U^ l,v on!

lint nimlilicil tlip (li'fcMiiiiiil'

-t liv iii-i It

-i\lli

iiif; till' Hiiiili iliilir

till

Ml

I'l ilili::riit oLiivati

t 1.1' ll.'rhl

uiMiilv ran
!:

I'lval 'il

I"
illialialil

fill

ill.v will

of

-" llial. as ;.'ivcii. it ii'inls a> I..Huh
•Till' iKiil iniiiliiit to tin' <uii|.liiiL' of
ilaiii.i;;.'.! car- i< iirii' tii wiiiili i'\i-iy lail-

tfH.I hiiki'inaii iiiav In' i'X|in..':| I'lv iIt
iiiy iiatiMc III' hi-^ i'iii|ilnyriii'iit. aii'.l <iiii'

»lii'h at tiini's niii>t luii'-^ai ily U' iii-

.iiirid, 'I'lip I'xi-liiii'i' (if Mic'li [iriil

nliili' siii'li car is Ix'iii;.' taki'ii tn tin'

|.!.ir,' of ri'|iaii' iinplic- mi iic;;li^r|.j|,.(.

uImIivit i1|ii)11 till' |iait of tlic railway
r'iiii|iniy. ami is no yimiml fm' ii'ionciv
ly ,111 injiiii'il Inaki'iiian. if Ik is riUtt'r

t'.ix'llii of b}t Ihr fii riini>thtitc s untifityl

ll:i:i II, r rnr is (Imiiaiiiil or i.« lniiKi
!>,* 'I hi a fihirr fur tt/,4tirs. Il is a
\\-k hi' as,iinii'- for liiin-rlf.'' 'I'd tliis

iiicp iiliiatimi ilrlVmlant ('\i-i'|iti'il. T'lio

I'llI'MMIlts of till' sll|lli'llll' lOIIlt WI'IC .Is

liillnus: "T'lii' \ ill- of tlii- instriii'ticii

I- thus Mioililiiil ami ^livi'ii is, \\i' think.
il:.il il inaki's tla' i|iU'«tion of tlic ili'liiiil-

i.'iis lialiility turn iipoii tlii' fai't ot a<'-

tiial noliii' il'iri'itly or imliicilly. to tlie

liiiiki'iiiaii, Icaviiif,' out of view tlio qiii's-

tinii as to the oxcrciso of ilnc ililii;itice

l.y till' ioin|iany in tlic niatlcr of |iroviil-

iiiL' ami piilili-liiii}; siiitalilc rc;,'iilations

I'M- llic tian-fcr of ilainatrcil cais. or tin'

i\i-li'inc or cll'cct of any usa'_'c wliidi
ini:;lit li.< ilccimil cipiivalciit tliciclo. It

i- Irar that tlic arraiit:i'ininls ami rc'.'U-

liitioiis niailc ami in o|icraliiin for tlic

ti,iM-icr of siicb cars ini^lit he rca-oii-
iil'ly siiilalilc anil piopcr.for tlic pur-
pi-c. ami yd, tliioii^'li mhiic acciilcnt or
iiii-liiitiinc or sonic nci;lii;cnt act or
i'iin--iiiii of a fellow servant in carryinn
thiiii out. a lirakcnian or otlicr laliorcr
iiii:;'it lie iiiislc.l or iiiisilirccti'd so as to
iiii-i.ili<' lliu <-liar.i'lcr of the car at its
lii-lination: ami mistakes or ciinfii~ioii

111 viiin;; orilers niay lie rca-oiialily cx-
|i.|,-,| to occur witlioiit tlie fault of tlie

ililcinlant or its superior or inana^'ini'
ii|liii-rs.''

In hrlliii V. Chirii/jn, SI. /'. M. <f O.
/.'_. '(). (issti) 3.") .Minn. ^!lii. >'< \. w.
I'l. it was laid down that, if a Inakc-
'ii:iii is iiotillcil {.'crierally tliat a car is in
I'i'l "r.ler. ami liamllcs" it. mil kimaiiiu'
1" paiiicnlar for what reasons it i~ to
]•• «itiiilia\vn from service, lie 'miellcs
' :i ,1 1,11 wliicli is iinsiiitalile lor Use,
ii'i'l at liis own risk, so far as rc;,'arils
ail) riok* wliicU are mipurciit or are

iiiaiiilainim: the action, if the ilcfciti
c.ir was iii.ukeil "oiil of oiiler
conl.iiii-c Willi a rule or ciisloiii of the
conip,iny. II'//s.,h v. IIi,iikI„ii ,( y. c.
A'. <V.. (ISs:!) ,VS Tex, 4,!4: Hiilf. C. d
S. /'. If. Cn. V. l/i/i(o (Isilii) 14 Tex.
( iv. .\pp. -IM. .IT :S. \V. (i.-ilt.

In I'hi.ijiiiiinii V. Cliifiiqu ,f v. \Y. n,
Cn. (ISsdl .-III Wis. 4{\>', - \ \v 3.')7

the court priiiiouiiceil reasonaMe a rule
to scml all cars iiseil in larryin;; ore.
alter tiny arc uiilailcn at the" point of
I ran—liipiiicnl. to the company's repair
shops for iii-p.i lion ami for siiili repairs
Us any .if them may Ik' foiinil to rciiuirc,
ami reileiate.l the' followin;,' statement
of principles in the opinion lemlercil on
the foinier appeal of the same case (45
Wis. '.IS I : "Cars anil eiiLrines are fre-
ipicii.ly ilani.ii.'eil. ami it Ik-cohics neces-
sary to rciiiine tlieni to some proper
place for repairs: ami it niav happen
that they are so seriously ilam'au'eil that
their removal will he allcnileil with
some per-oiial ilaii^rcr to thosi? eiifjau'cil

in the work. \ el this is one of tin- per-
ils of the hiisine-s. ami if a person so
cmployecl is iiijiireil U'causc of the
liiiikcn ami uii-afc comlilion of the i-ar
or ciiLiine. hi' lias mi rcincily af,'aiii-l the
owner, nnhss such owner liiis heen ollier-
wise neL'liL'ent. . . . l!e-i.|cs, in this
case the (lil'ci t in the car which he at-
tcnipli'il to clinili upon was plain ami
visililc.--om' which he coiihl not fail to
see hail he lookeil where he was niacin''
liis foot."

(fi (Ithir illusli^ilirr c.i.vc.s.—Other
ilccisions to the same eU'ect are those
which holil that an emiiloyd' sent into
n riioiii on the ilay of the <'\plo,ion of a
llywiiicl. to clear aw.iy the ruins. ,is-

siiims I hi' risk of a piciV of iron falling
upon him fmni 11 cilin;; i l\ii,i: v
l'ii>,r |IS;i7| Kis .Mass. :>17, 40 N. K.
• ii'ii) : that a miner as>nnies the risk of
roi k lallin;; from the roof of a Inine as
the result of a Mast in the locality,
where lie yo.s to the vicinity for the
purpose of ilclermiiiin^' wlictlier all the
shots have lieen i'wvil (Ituijiiir v. Cdi-
linl l.,,„l Co. 118117] (i'.lMo. .\pp. (Jill I ;

that the duty of a lineman to repair a
delect in insiilalion of a wire makes the
li-k of iniuiy in so doinj; one which lie
aaauiues {^Unaut V. liouiniana EUctno

^m



(ilS MASTKR AND Si:i!\A\T. [flTVP. \.l

.-iTi mrrcaso or (llminiition of sMf.'lv. Tli.- 1,m/mmI. tin,. iinMn- ;h il.e
work j,nM-,.-.ls iuv rvi::u-dr.\ m- l,..i„- il,,. onli.urv ,i,-,r,^,.rs ,,f t|„. , „,
I>Io.vii;r.nt.. :um1 l,y In- iMvpi^uu-r of llu- .iiii.1,.n,h.iiI il,.. .,.rvnm ,„,,..
sariiv as-niiics tliciii.*

•on.,): that „ InMiiian m.-u„m- I,m/ !i App. Div. !M, 41 \ > s,,,,,,
n..!- ,L'.-.m,,„ „„t of tl,..,l,.f,.,.tK,. ,„ in- «n.|',,u,„ i„ „ ni „...„.;.„.,' '

I'l

I'llli'il to I'ljijil) iiixl ii--i

sit.. W.MP.I,.,, |„,||.S SIlpiMirtill^r t,,,ll,..V lil

111! i> liiii.i'iicil \\y til,

'I""' -iirli cilliiliiyc,.,'' <|ii!!i'

f,.r an inpny .-.n,-,.! l,y tl„. fall .,t a ,1,- , |s;,.h u r ( \ r' >••!•^v
.•a.y..,l «.„Ml..r. p„|,. a^ain-t «l,i,-l, tl,.. 1 l;i. o; I'..,!'

.

-,(.';
'

'.|,,,i:;,.r., I, iuii i'

;,.',-^V^V- -:*..•'".'"" ^:- -\ '"'/' ".-/,,„ pla.,. „f a,„k ,.:n,.f„llv i„, , ,„ .ik (Mliflllly ill«p,(tiil

«, I, a ,„a., „t -„.ar tlin.M.M) tl„. fan- l,y 'tl,/. |..a,n,.,l in.k,. "h , I,

'

•'H m a iMn «h,l,. I„. i, ..n,a,,.,| i„ ,„. |„i„„ ,„ „„. '

,7,,., ."'^V
'

.

'

"...nnj; an ..iMiM.t ,on uliiW, l,a.l inl,.,- n,a-,., of nut,., als | L, t" at „ i,

n,|.t..,l the downllow. o,.„. . r v-r ,,„„.,! , h.. piainliir. a ,Ml '.,-',
l/;.,/,/l V. Ihlfin.mr 1SS7 I 4(i Mini. .,.„t ;,, II,. .li.l ....'.","ivsi-i

>/'",".'"' '"''"' "" '''"'"•'"• '"I'l <li.. ra-.. uii, ,.l^s.
I 4(. lliin. .,.|,l,a||y .liir,.,,.„t fioni one in uhi, !, ii,

.low,, a l.„.l.l,„^- ,. a ,„l< a-„.in,.,l l.y a .,„s ..„n,liti„n, assunu's m", I ,n n -man .ii^ia;;,.,! in that work, fl;,'.- v. a ri-k in<i.l,.nt <n l.il . . ,

^^.o„ usiM, .4 III. APP...7S: r,,„.„„„ ,„„;/„; ,:;;,;";;'^ ,„''^
' a/t^ ''•";;::

/.,/,«,„»„.
y

/„„,.
( .,:. 111. .\pp. n.l, ,1S!I7| 74 III. App .-,.. \ Ji.S4 .<r.vant u,k,.,l oil a plal.o.m fion, ti.mn.an ..ni-a:...,! in r.., ir , il'Z'wh.-l, th.. ra.ljn, ha,l Ih-..,, ,..n,ov..,l in whi.-h ha.l uZ» wa-h , ^, „ ,",'

Ih,. <o,nsp of th.. «o,kl An injiiiy n- .„v..,- f,„- an i„i,„v ,.,,,-...1 l.V , ,snit.ntr from .0 a.-,.„l,.ntal fall of a of a hiM vv n,aJ of „„, h fro n t . m
.lo.st of a hiuhhn?. ,l,„.. m. f:„- as ap of th,. t,,',,,!, whi.l, ha. „.!,,„
IK.ars to so„u. laf.nt .l..f...t in tl„. ...n- ...iv.- ,h,. ,i„il,..,, ..„n,p, ,i, . I. n ,slnu-non of the e.lil,..e. ..„.at... ,,., ,.an.,. aItl,on,-h .l„.i„. his ,.,„p.7,.a .y .
of a.-tion in favor ..1 a h.lM.n.,- hii,.,! t,. fn,n, th.. iihn.r „t vv,„L-' :'\..tr.ini th.. pla,.|. of w.irk the si, I, In

/«,.s ISSSi 40 l.a Ann. r,2,. 4 So. :!:i;}. hail no .ippoitunitv to ohviv,. th.n,.. .lander to u.aknien walking- .,n the .han,,,- a,.,!,' hi, ...inm, „,,i„j\'„ ,

k..els.„, of a 1,1,,^.. „h,eh they .vere en- fa.t I'.at he was h„ni,..| alKMit hi- „, k
t.'aK,y.l ,n unloa.hnu', ow.n.n; to th,. ,„„n,l- A7, Isrhl.,, v. ,l/„„„ „,„,//. .f. .s7 /• r'
in;; top tlier..ol. is not one for whi.li th.' (lIMKli .Sll Mimi •>:« si .\

\\' \'-' '

\|,'

master IS r..sponsii,Ie. a« it is aeon,liti,.ii eiiip!nv,-.e a-iii,„.Z I'he n.iiiiti, i

'

I i

^
which the workmt.n create as the worL- in..i,i..'.., )„ .i. .

' ,"

proyresses uinJ til, k,.ols

,iik ill, iihnt to tl

exposeil. mint Liv uiiile

i>. ri'inoval of an eiiiii

th, aiiil
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,(' ci'ihlii imw cxciiiiililiril in cii.c.. ,t{ tin's tvjic aro
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pni\i
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Hirltclv

]( iiijMicil pcrsiiiis tcll(.\v scr\iiiitj,

.\.Ty I- «i ...III-.' (I. iii.il ii~ :i iv-ult c.f til,. ..|„T;itinn ot' tli.> .loclriiio
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270. Extraordinary risks not assumed by a servant.— A j.rincii)lo

M

111- .., l.hl-lll,- nir ll„. t„|,. «,„,//,,, V. In Sir.,,,.,,.,, V. f!,;„t \,„fl„r„ /,' (•„
n,. ,„,„,. M. .(. .s7. /'. /.'. („. (IS'.T, l:!H Msi.Ti lis Minn. 1st. 7(1 V W .i:s' tho

!•.!. .11 S. U. .(i.t. A 1iiIm>ivi- will.. ^ill,-.il i<.i;^ of 11,,. Mniinliir -licucl tliat.
1.111.1: M.'<|ii;nMl<Ml Willi tl„. n^.lmv ..I Ilir l„. u ,- put M vvnik ;.t a In.,. I,il| fr, „.
«»ik ciiyMijcs III ini.lrniiiiiiiii.r a lunk wliirli iLCcnilaiii ua-, nni.ni,,.. -mcl-
I'ii ll"' pili|.M-,. of ..in-in:.' it to f.,11. Hut li,- .vas ot,!,,-,.,! 1 ,1 tlh"-T.ii„. of
i.im...t ,v,„v,r :,...,,i„.| l,i. ,.,„|,I,„vr f,,,- tl,i. Ml] ,^ .,.,;,, ,,,,„., „,„|^„„.'„ j,,

^";. ';"'": '•,"',-';' '•> '
1 |

'•""• l "'^ tlm „ia1,nal. that it ,„i,.|,t,
"'"'I' ''''''

' fii'lli'i- iiloM- til,. I.:,„k foll„..vi„^- (la. law, of .riavilalion fill

1
,'" m",m ;'',',':''';', ',-'"' ,-'•,

'"""' ''""" •'• "" '"'• "•' "'<• p^'- <'"'" '^
';,'" ''^"V

'"<^'l'- ^.1'. •!. IM''- 4'm; Ik. loa,l,.,l ,i| -a,-. I,v tlie -(,.ai,i sliov.!
I l.;;..t.li, .[.. (Ii-4..,l,.,l 0,1 t|.(. uiuiMi.j TI,,. i..||.;!ik^ of 111,, ,'oiiit on tlii^ >tat,.
11k,I (A,. ..vi.li.iHT ~i,ou,.,1 tl... fall to liav,. ot fait- u.i,. as foHou,- -Tli.. |,1„-,.
l.i-n aii-..,l l,v til,. looM-iiiiitr of (1,,. «a, ni.ol,. ,|ai|.j,.(,„„ ami its ,liaia.'(,.r
inat.Kal. (•aii-i.l l,v tl.|. Ma-tiiii: nf tli,. vas .oMlinu.illv ,liaii;;iii.' I.v iv,-on .,f
.l;iy U.|o,,. tliat ,,n wlii.li tli,. iiijiii-v t|.,. »,„k i,i »|ii,.li plaintilV' an.l oHilcs
w.is i,.,-,.(v,.,|, a ta.l ot »lii,.li til,, plain- »,.|v ,1,- .^,,\. Tin- [ico..i,ss of (

h,. „,iik
till wa- ii:T.oi;,,it Tl.is 1„. ,!„„|olit was n,.,-,-,,, i|y .-liann,.,! (Ii,.",.|ia,a,(,.r of tl„.
IN .i.l.litioiia ii-k not as,ii„„.,| l,y th,. |.la,,. . I ,.„|i:,,i.r,l tli,. ,la,iL',-r aii,l (Oi-
|.l:nMtilli. .\n i.|,i|,|o,v,.,.. ulio. wliil,. ,.n. ,i,.|- .„..!, ,.,„„|i,i„„^ j, |,,,^ ,„.^,.,. ,^,.„
f;ii;^,.,l 111 ,li--iiiL' a l.,,l of -lav,.] fn.in l,,.],! tliat it is Hi,, alisolut,. .Iiitv of tl„.
ui..l,.fa t mi .st.atiiin of riay. is injiM,.,! mast,.,- u, fumj.li tl„. s,, vant a safe
liy til,' falliri.L' of tli,. ,-lay, .atiiiot r,i-,,v. |,|a,,. in ulii.li t,i work "

'''••;".'" '%' till t,i kiiou- »l„i,. til,. l-or o(l„.,- ,.a„-s involvin.r .i,iii|;i,-
-iitli is iMi,l,.iiiiiii,.,l ami will fall in. fa.ts. I,„t ,|,.,.i,|,.,l a-ainst tli,. vrvint on
<;.ill,„ V. O/no ,(• M. ir In. ilsiHii iJt a ,lill,.i..>it t'i"iiiiil, >-,• S 278 note 1
IimI. :!-(;. -21 N. K. s.<s. A lalioivr siiImI. I pi. /,',,„

'.nou
1.

».|ikin..'nia ;;iav,.l pit ..-i,ni,.s th,. li-k 'Ih,. pii.„ipl,. slat,, I in th.- ti-xt In-
ini-Hi^' 11,1111 (li,. Ilal.llll^ ,,f -an.l ami al-., I»,ii r,.!j,.,| i,,,,,,, i,| „ ,,,.,. „|„.,.,. j,
;jiaw.| to fail il.u-in- t„^ |.i,„-,ss of ,.,:,. wa> l„ 1,1 tl,,,t a i.iilroa.l ,„i,n,anv is not
yition. S,,,,,,-...,, V. L.,i...,.ll,- (IS'i,!, liai.l,- for injiii i,.s t,, a ImIk,,,.,- ;.„,^
l:.t hi,

. (i-J.-,. :i:! N. !:. 1,1:!:!. A lal.,.nr (o loil in,.i-,l,aii.lis,. into it- ,:„-.''fnMii
i!iL. |.j,-.l m |.\,aiatiiiir a l,.ink of iron nr,. t|„. fall of a pil,. of 1m,v,.s ,,f t,..i ii|,om
a-mi„.s 111,, n-k in, i,l,.nt 1li,.,vto. if |.,. wl,i,.|i 1„. ha. I iliml,,..! for th,. piirpo-,' of
iiii.lristan.ls th,. ,on.lition. \l.l,„l.,. v. loa.liii.j I h,tn into I ar. .In,, to tli,. mi-

,.//.i,„/ lllr,sl r.,n,.„. r„ (iss:i, 7S ,at,. pili,,.. I.v a -t,-anisliip ,„nipanv in
>l... .M.I. A lal..i,.r ,iiy.i-,.,l 111 .li.j-iii;.' iinloa.linir th,. sani,. upon th Hhaifii,..ir
a tniah at a part of a -11,. 1 whNli has th,. t ra,-k ,,f th,. r.iilroa.l ,-onipinv wImtc
'"'"

'' '"' '" "" -^ "" ii-l- im-i.hnt th,. raili,,a,! ,-.nnpaiiv lia.l no alitla.ritv
t.. a .,ill.i|,s,. ,,f (h,. .arlh at th,- -hi,.- of or ,lnty 1,, p,.rf,nin in piliii;; th,. 1.o\,.h
tl'i- tr,.|,.-li. wli,.ie it is ,,livi,iii- fr,ini (lie i;,,-.,/..,, v. Si.iilh.ri, I' r„ ils'iTi si
iiatiir,. of th,. mat, .rials (hat (In
li.i- 1 11 lill,.,l. (.Ills,,! V. .s';,,»

M.i/.,- 1;
i;,tls

I'l't K(mI. S-t. lint if til

I Is:i7
I St

I 1S!I.-,) s .><. I). 47. r..-. \. W. tl!

it w,iiilil

If iin-af,tv W.I

iliip to th. m..'li

tl;'. An employ,.,. a--nnii - th,. li-k in ,lan.',.r

( servants of a tliir.l party, ami tin

if

ai.ov,. an ,n,.i li.ii .^'.i

I .li'^uiny a ,lil,'li

::iiii.' the l,.i|..'|.. I/,',.!i-I..:|

I'l h.

parp..-,.

-,.rvant 1k-lm

oils eomlitiinis e\i-t,.,l li,.fo til,

It IS

V' U::

of (h,. pri

A . .t 7'. iimlir th

imipl,. wa-
vioiis taat

,. eir,.iini-taii,(

(T,.\. Civ. App. wlailly ii r,.|,.vaiit.

prop,.rly appli,.,!

s, and was in laet



0.20 AfASTER AND SERVAXT. [chap, xwi

\vliicli lias iK-on f..nriuliit<'<l and aiiplicl so froqn. iitly as to have U.
fniiic axiciuialic is tlmt a ><Tv;iiit is prima fa.-ic nut, .liar-^calilo win, ;,ii

assiiiiiiiLinii r.f CXI ra..r,!i nary ri,ks,— ri-ks, tliat is to <ay, which ,i,;iv

l>(> ohviat^.l hy the oxi'iviM' of iva-oiiahh' care on the iiiast<T*s |,,iri.

Tlic use ,,t' this soiiicwiiat. siin;iihir |ihia^col,,My for tiic piiriHiso .,f af-

finniii,^ ill), master's n spon-ihility for injuries caused hy Ins ii.-lj.

P'nce is a<'eonnt<-d for liv tiie liistorieal aecich.nt, nofic,,] in ^ |.
„/"/,

iiy which it, ha|.|Hiied that, the foiuidations of the law of «>m|iL,\ci..

liidiiliiy w<'re ori-inally hiiii hy a-.ertiii- tiie servant's assninpi:.'.,, nf

all the ri-lvs which were manifestly incid.'nt. to his eniployment : an.l
the various cir.Mimstanees under which the servant's rij;ht to recnvcr
has lucn conceded h.ne, in the first, insian.v at least, U-en view,]
nurely as grounds fur predicaling an exception to the rule thus f..,-

iiuilated.^

"One, nnd pcrlmps tlip iiio«t inipor-
tiint. r)f tliDsc cvcrptidiis 1 1, c.. tii the
iliKliiiic of nssmnptioii of li-ksi, arises
from the oliliu'iition of tlie inastiT,
wlii'tliiT a natural person or ii eor|Hirato
liodv, ta>t to expose the servant, when
coiidnetin}; the niastei's haziness, to pe,-.
ils or lia/ards n^jainst \vhi<li he may Ik'

guarded hy pro|)er dir._'enee upon" the
part of llie master. To that I'lid tlie
maMer is tmnnd to ohserve all the eare
whieh prndenee and the exi;;eiieies of
lie situation reipiire. in providing' the
s( .vaiit with machinery or other instru-
mentalities adequately safe for use by
the lattiT. . . . It'is equally implieil
ill the same contract [i. r., of hiring']
that tiie master shall siip|)ly the physi-
cal naans and afreiieies for 'the conduet
of his husin.'ss. It is also implied, and
puhlic p<diey requires, that in selecting
such means he shall not ue wantMij; in
proper care. Ills nej;li<.T,.nee in that re-
Karil is not a ha/nrd usually or iieees-
saiily attendant upon the business. Xor
is it one whiih the servant, in le|,Ml con-
templation, is presumed to vi 'i." Ildinih
V. 7'<\xns <f /'. A'. To. (IHT'.I) ino L'. S.
21.'i. 217, -2:, L. ed. (112. (il.-.. "The rule
of law which exempts the master from
responsihility to me s<'rvant for injuries
ns-eived from the ordinary ii>ks of his
einployment. ineludinf; the neyli;.'eiiee <if

his fellow servants, does not excuse the
employer from the exercise of ordinary
care in supplyin<r and luaintaininL' suit-
able instrumentalities for the perlorm-
ance of the work required. One who en-
ters the employment of another has a
right to count on this duty, and is not
required to assume the risks of the mus-

ter's ne^iliirence in this respect." f;,r<l

V. nirllhuijl 11. („. (!S72l llll M;„.
21(1. 14 Am. Hep. -,:)H. inereas.-,! .hin-

t'ris caused by nej.'li;.'ence on the pait i.f

the einploy.'r are not to be deenicd iir.j.

dent to the business. Ainiliii v. 7, ,,i,

<{ /'. If. Co. I1S!I4) !» C. v. A. bill M
r. S. A pp. 02. tiO Ted. .'i.-,;t. ".X ,i,k
which tia" niastir has created bv dnin.'
or p.rmittin;,' somithinj; to lie dom.
which oufiht not to have lieen doa,.. or
by oinittinf; some precaution whirli in

the exercise of ordinary care ouu-lii m
have bivn takin. ci.nnot bo riKiirdc! ui
one of the ordinary risks of am mi
ployiuent" assiinicd by tlie eni;'.liiv.e.

(Ill, I'll V. Cliiih- (1S!IS) 2!» C. C. '\
:',U.

'it; t". S. App. 5(1.'). 85 Fed. liOS. .\n ,\
ceptioii to the rule that a servant ic-

Slimes the risks of the emiJlo\ iii.Mit

"arises from the oblijration or dulv if

the master not to expo.se the ser\:ii:t-.

while condiietinfr his business, tn [i.iil-

or ha/ards which mi'.'ht have Iki n |i](i

vided against by the e.xcreise of .li.r .ire

.and proper dilijreiiee upon tlie jMit ^i

the master." Hiilliiiinrr d < .( C. /," c.
Y. Uiiiriiit (1,SS5) 1(14 Ind. sS. ,3 N. K.

(127. The servant does not assimic' -tli,'

hazard of extaordinary risks aild.il ly

the failure of the enifdoyer to perfniTi
liie duty enjoined upon" him by l:nv"

lli.itirfi V. I.ti/ih II (ISIIII) 127 iib!. .')ii.

2(i X. E. 210'. "it is those risks al,me
which cannot he obviatinl hy the adop-
tion of reasonable measures" of pnv.iu-
tioii tiy the master that the scrvMiii a-i-

sunies." I'lmtiiir v, '/'///i/ A'"«'' ^
/'•"

Mm. Co. (l.vS.-.) !!!» X. V. ;i7(i. 2 X. K.

24. "Dangers which are known and in
be mitigated or avoided by the cxtnisC
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Any iiisfnictinn i' rorrrct, wliicli finbodip-i tlio priiicl|iif' |]|(,f ,,„ p„j.

ployce dix's ii'it h>siiiik' all tlu' risks iiiciiliiit to lii.-- <-iiiplM\ iii;-iif, Init

of rcasonnMi' riirc and prccaiilinn on
t' part of tliOM' lai 111 ill;.' 011 the lui^i-

I -. and injniii'-< fii>ni »!ii.li tiiiii|Hn

liiriiiiu'i nr;.'lf(t to I'xcrri-c »n< li riirc,

arr nut '.ncidint t4i tlir Im-ino-.-i ; ami tlii>

nin-itir it fimiTally liaMc fcir daiiiat'<»

ncruninf; tlirii'frdin." Miiluirrit v.

i-,„l,Ml Viimoiit It. Co. (ISMil) 1-J.I N.

V. -NO. \>'. X. K. 37 ;i. "Tlirii' i< no ini-

[iliiiil inntract nr<i\viii)» out of tlii" <'i>n-

tr.iit (if si'i'' c, tliat tlic scivant sliall

take tli!> ri«k •.! tlio master's ni;;li(;i'nii'.

nr that tho latter sliall Im- ('\ini|it fmni
ri'-'pon-^ibility to the wrrvant for his own
prr-onal wronj;*." AhIIkhii) v. I.ntit

(HST) in.-) X. \. 5!M. 12 X. K. 5(11.

The divisions in which the extent of

the nia-ter's liability is delined in Ian-

eiiajre similar to tliat of tlio ahove citid

lasei are so nnnierou* that it would t«'

unprolitable to cite them all. The fol-

lowing will serve ns suiricient examples;
.4 >,'nr.,i (A V. Slaninx (IS(il) 3 Kl. & Kl.

Till. 30 L. J. Q. n. N. S. 183. 7 .Tur. X.
S. 4li7. 4 r.. T. X. S. 8.-): Sniithrni /'.

."-, V. Iluikr (ISIUI 'I C. C. A. 22H. 13

1 . S. App. llil, 23 L'. .'•'. App. I. till Kill.

7nl: I'crn/ v. Mnrnh (ls.-)4) 2.1 Ala.
(..-,1; Lilllr Itiick, .If. U. A T. U. r,i. v.

Urnctt (ISHIi) 4S Ark. 33.3. 3 S. \V.

.)(!: I.il'lc Itiiik <f I'l. S. It. i'n. V. VinH
fl'i.12: Ark.t 18 S. \V. 172: /.riiihT v.

h'liihiini if .V. It. Co, (ISs.'n ;';2 Conn.
".4:); Miilillc r.ronpn d .1. /,'. (V. V. H'lr-

:i'il (1S!»S) 104 (!a. .".82. 30 S. K. 771:
llhiii.f Sltrt <(!. V. Iliiiimiin (18!l!ll 178
III. .3,)1. 33 X. K. 107; Mlon /'.(1/17.

Ill'hl. rf Fire Itiirl,- r„. v. Jlmhiiiii ls!i,8|

17r, 111. 270, ..2 X. K. 2.)(! : Cuiixoliilnl,,!

('."I Co. V. Ilorimi (1S'.(3) 14(1 HI. 014.
.'!."i \. v.. \{\1. LiKiillv V. A''-.v(/,a (1001 I

1!)0 111. 1.30. tiO X. v.. 72: H'llliiiiu.f if

(I. S. if. li. (,,. V. I'll'ison (1001) l.'ili

Ind. 304. 51) X. K. 1044; Hall v. //../

foitl (Junnii.s Co. (lOUl) I'lti Ind. 4i;o.

till X. K. 141); .M„i;i,i V. //.. 'IS (18S4|
tJ3 Iowa. 300. 1!) X. \V. 2 -i

: /ih///./< v.

.Vi..ii,i- Cihi if /'. It. Co. (18S7) 71 Iowa.
41. 32 X. \V. 18; Hiiz:,ll v. I.,ir(j,iui

Mi;i. Co. (18ul) 48 Me. 113, 77 Am.
\>f. 212; Ithoailin v. I'd.-Hi 1/ (1S!)8)

ill .Me. 222, 3!) Atl. 5.-)2; // i/c v. Huth
'.'IS •(• Klrrtiic Co. (10001 !I4 Me, !7.

411 Atl. 804; Woiiilrr V. Ilallimoic iC ().

It- Co. (1H70) 32 Md. 411. 3 Am Hep.
143: CuMbcrliiiiil ,( I'. It. Co. v. Slalr
'1«.'5) 44 .\ld. 283; A'./,/i, v. .1

1

Co. (18112) 03 Mi-h. 172. .•i3 X. \V. 10:
Til III' II V. Miiiiii"i,< li^i ,( .^7. I.. It. Co.
(lss.-,i 33 Minn 311, ,",3 \m. I!ip. 3.",,

23 X. W, 220; ll'i'i'iiii"! V, Ch-i-i,llrr

lion Co. (1802) 40 M;nn. ,-ilI, .-)2 N \V,

1311: Uiliyiiii V I'liiiur It. Co. (I87il)

411 M.i, Itl3, 2 .\ni. l!.p. 407: 11 /mi/, „ v.

Cmlrii'iiij Chiiirh (IsTil, (;2 Mo. 32il

(defeelive maehineiy or incompctriit
.ervatit«l : Ihini/ v. Wohosh W.^hni It.

Co.
1 1801) lOil Mo. 48-i. 10 S. \V. 230;

\irllolih V. Cyiislill t'hltr Class Co.

(1804) 120 Mo. ,-,,-,. 27 .«. \V. ,->l'i, 28 S.

\\. 001: llMillio V. KiinstiH Chi St. ./.

.(• C. n. It. Co. (1803) 11.-) Mo. :;o.-.. 21

S. \V. .103: Itlmilon v. /).,/•/ ( |HM 1 lliO

Mo. 7,V 18 S. \V. 1140; Mrhol.h. V. Cms-
till I'lnlr aliiKs Co. (18011 1:11 Mn. ->.•.,

27 S. \V. -)l(l. 28 S. \V. 0!il: h'Hiio,,
I'.liillii- Co. V. I.'linihllil (18(1.-,) 4.-) \el>.

401, (13 X, \V, Oil: OV,i// V, Ch<r,i,,o,

It. I. d I'. It. Co. (1001) (12 Xeli. ,3.-.8,

S(l X, \V. 1008: Coinlirii v. H>ll-iillr

Sloiir Co. (180(1) .-,0 N. J, I,. 2211. 3(1

Atl. 473; .4/-'/ v It. Uiiiorv ,f //. C.noil

Co. (1801) 128 X. Y. (1(14. 2h N. I-:. 11(13:

fiiilvii V. V'lr Yoil: (18!i7) l.-,2 N. ^.

222, 4)1 X, K. .•>(H1. liev'- App. |)>-. .-.3(1.

41 X. V. Siipp. (122: I'oilir v. \\,:<liii\

\oitli Ciiioliiin It. Co. (1887) 97 X. P.
i>3. 2 S. K. .-)8(1; IhiKx V. Sorlhrrn I'. It.

Co. I 1801) 2 X. I). 128. 4!) X. W". ll.->.-.;

n.shii- V. (hiifoii simit i.iiir if r. v. It.

Co. (1802 1 22 Or. -1.33. 1(1 L. I!. .\. .",10,

30 l':le. 42.-): SI, I, I' I V. Tl',11 l.oilti.lill

Co. (1001) 38 )lr. 481). ,-,3 I..'k. A. l.-)0,

(13 l':ic. (11.-,: Miniiiiir v. l.iltli- !lS87j
U. I.). 13 Atl. 1(18; .Missouri 1: It. Co
V, ( irit.shilir (I8S81 71 Tex. .310. .S.

W. 2(12: Ciilf. C. d S. F. I!, c, v. Sil-

lil.li'iiit (1888) 70 Tex. (123. 8 S. \V.

(173: (iiiln^loii. II. d S. I. /,-. ''.,. v.

.l;is/.f (1801) 81 Tex. .-)17, 17 .*<. \V. 47;
'I I.Ills d I'. It. Co. V. I'liirloiirl il8!!7)

01 Tex. .321. 43 S. \V. .-)li). .\trniiiirK

(1807; T.'X. Civ. .\pp.i 40 S. W. liidii;

I'lmiiiiiini V. Soiiliiiiii I'. Co. (180.-)) 12

I'tah. 30. 41 I'ae. .-).-)l: Hill v. Sontlirm
I'. Co. ( 1001 I 2:! Itali. 04. (13 I'lic. SI (;

Tr'liiiii V. Iliool.hiii I.I oil \liii. Co. I, 1"!SU)

4 rtah, 4(18. li l';ii-. (112: Itiimns v.

Sloiir (1803) (If) \t. 442. 2.-> .\)l. I()!l7;

lloii.sloii \. liniyh (18:)4i (HI \'(. 33|,
20 Atl. 3811; Si rrriiiiir V. Sill- Fmil-riil

Tulc Co. (lOCOi 72 Vt. 181. 47 Atl. 833:
11 u//i/ V. Lnki; Siiinrior T' r,iiiiiiil d

Iron M in. Co. (18<)(|) 81 Mieli. 548. 4(i X, W. IU22.
X. \V. 17; Kiiiy v. t'uid Uncr Lumber

III 'liuii.slir It. Co. tlSOS) lUU Wis. IJ
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only .«„,!, n. ni-o or.linMrily i„ri.|..„t, to tho ..M.pl..v,„-.,„ ^ ,)„ ,,„
oiImt l„m.|. ,r,v n,-tn,.ii,.„ ul,i..|, ;, in,-ou-i.Uiil with or i..,,.,,..- ',

pri(ici|i|(. is <'i'n.iiii,iH.''

or!v:'%,l'.:s^y ..'::'•''{:' '"*"•' '^"''- ""•' m^^inn^mu. wm,.,, „„„ ,=,
,

r..fM-..-„ ;, ,,;m f„ .,;„„ ,,] ;';:," ""'
";

^""' " - "'"-i.i.. i„ ,1,,.

t:X>i:::t .ItuZ lir;;..::, ':::;;,:'";;;; -.,:,!,'• r'h "' 7'''
'••'•>

^
'

^

""" - tiH> o,,ii,„„v ,i-k, „f ti„! . nt „ ,11, r
""' '";' "

;;:^!;r^ f-'%-

As. wl,..n. . „. „„v .,.. I„l,l ,!.„ ,|,e l,„v.. I,,.;.,, ;nva,..„f it-,...,! 1„law p,vM„„... tlMt ,.v..,y ,„.,-„„ ,vl,„ :„ U|,„„ |,i„„..|f ,|„. i
I

"• '"
', '^

"/:"''.
'
1;^'

'

I'.l' 111. .,.,(1. IS N, K. iM|.iiii,T kii..« of till' <MP-toni rir „,,„,.

,

'M.. An ,n~tn„l,Mn that a l„;,k,.,„a., in wl,i. 1, .-ars wm. nla ... ,
,

,on a train as-„n„.. ,|,„ ,i,k of ,|a„jr,.,, ,,,1,. ,,a,.ks. wh,.,-,. la w,V I,.

jr;;r•.::™';;:;li:sv;:,;s":;L•:^^-::::,^: ^b^I
£i tt^frz;'';; ,i;;:';,.:;3 ;:ln.:,M*„";;Wi;:-;i,;:;j; ;,:

r ,s' ^^-^.irt-Tf;;„;r: ;r',;:^,;c„;::s-=^ '

::

ronn.vt.on „,tl, a .lorruk hy lla- l.n-ak- ,.r..n„. to tl„. .,,

I' „,,,,., „

thP ri-k 111 (.(miurtinn witli lii< a>-o(.ia- (
'(,. v. /,: '

(ion a-s to tlu. pla(.|. in wliicli ho
and the tharaclur of tl

M-oiki'il S. W.
.1,1, h,

'II'. AlMii

rl (l>

!>' mat. rial, iiUn Ajii.. i Jo S. \\ . Ii)ti7(.

( !>1 T,
;1S!I7;
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Tlli^^ f|ll.llilii'iiliili of llif 1:1 lit i;il nili' ii-i til fn.- ;i--iiiii|ili'in .f onii

lurv ri

lit' tlio tvpi

f'tl

ks, Jll.l lint I i:it nili' lUfll, 1^ il lllnl In lie cniil |'iili|||M- m i'jimm

.I'lvcl'lril t.p in !'•;, -'t VV tlic |lll'|ll'ill' I Ul/.

iirii> IC OIII|l|li\ IIH'lll ill')' null. ( --iirilv illl^iliicMIri

u;inl 01 t'liro (111 lIlP lii;i-lrl'

Tl

]Mrl I

i'

icro IS S(Miic ;iiltli(pri IV |,,|' il,.. ,1, tliiit 't liv wliiclii|' II, <• iliii'iriiic tiiiil il ('(mii-ict iiv whicli

tli<' iiiii-U'r is ilccliin-il ill iiii(|iialiliiil icrin- l,n !,.• t'l-cn tVnni i^-|i<.ii.i

liilitv for acciilriii« iM'ciirriiii; liMin ;iii_\ cm!-,, w lsiti\( r -lii.iilij U' mh
slrlK'd in Sllcil il .(.||M- ;is tn |.';|\.' liiln -lill liilMc t'l'l- illilllii- .Ml'-i.l

Itv Ills noiiliffciicr.'' Siill lc-< i';iii :iii iniiiii inn t<> iiinlcrhikc- <\ir:ior

'A liit.iror fMiit lint nn a «.iik 'iiiti A liiil ii^.-innr in tl,r iiii|il..\ nf ^i

t(i ri'|iiiii il tiMik iifliT II -tiirin ii^-niin-i i.ii!i.,.if| .iiii|i; ii\ . ulm li.h- .,!! ., ii.iin
till' I'll!'; lll'i'il li-k^ :ili-iiiL' fliini II mi ;1 IN \\ 1 1 .! k \\ liiill In- i-< ii!.-:i'i-.| jii

«:irit 111'
1 jiMir, sii fur nn lli..y mii' iliii' liu'!:.-. v, li,.|i iir.l.iv,! In .jo v). :i--iiimi.h

M the iiilii. of tlic -toriii. lint lir .In,, ,,i,|> il,,. ,i,|,, iinjiiij 1 i'v in. i.l, nl In
imt M-~iM,i(> n-iy risk^ wliirli ii-iilt finiii ii.n.l .,\,.f «mi1i mw In'i.U. willi .In.,

Ihi' ni'-l.'i't of til.' iiiiKl.-r to ii-i' jir.ij.ir i.n, in il„. nLiini-Miiint •<; ihi. tniiii iiinl
(arc, Infiire till stnrin, tn kii'|i 11 l.i ;.lu',' 1 1,,. 1 .m.lii i if I In. ti .1, k. Hi- .i-.-iiinii

in ii'|.nir. or to iivr..|tiiiii tlii' (iii|.||ti..ii ij f ,;,. I, ij-ks uill m.l irli.'vi tjir
nf tlii> tnirk or hi iili.'i. after llir «t.irni, 1. .111;.my .>| Hi., ili.ii.^.- nf iii....li.;iTi(c

or tl) tiik.' -'ii-li (liir MM.! iniiiirr
I

Mil- ..li-i- u'li.ini ,in imi.Iii.' imi.. nf .[.vnl .iii.l

tiiin.iry iihmsiikw to pri'M'Ht a.ii.l.i.N tli.' 1 ,iliii.' 1.1 i. |,.iir .j.i, . i, in tin- tiii.k
to it< I'llipliiycc-H il-i till' ixi^jclicir- nf tllr in:|.!r liV .|n|.|«. I/,/.,./ v. f/n .1.;., ,( \.
-itii.itinn iiia.v rc.|iiii('. ''(i./vn/i v. (».. || .

/,'. (.,. i|ss:ii 77 hm^. 7):i. 1 I. I!.

nm Shi.rt l.inr ,{ l. V. A'. r„. (•silji .\. -'s7. I.> V. \\ . r,i;-,. An'inii.lnMo a^
:'l Or. 4.")0, 'is I'ao. 1117. A -tinM.|,.r on- .iinn- llio .nl.lji i..ii.i| 1 j -k in. i.lont tn
t'iiL'iil liy a riiiiu.iy niin|i:iny In ii--i-t tl.r loni.na: nl I.iinkininl l.v iin-
in r.'iiiinin^' iliit an. I

nilior nli-tri|. t i.in< .l.i iniiiii...' tlio l.,i-. on. I prvinu' nr '|,|;|.t

-

from it^ traik. ii|inii »Iii<li tiny lia\o in-j ml' tin- in|i. .n,.|- ili.it in\nho.| in
l,.rii w.iJiioil liy an iinii-iial stni r t.ikii,.j tlio l.;ink .Inun fimn tliotn|i, lint
fi.-liit. i|no.< not assinno tho li-k nf tlio n.il tliot ii:.i.!i nl In tlio foiliirc nf tho
iiiMi|.any's failure iK'f.no tho >tni.n In in.i~l..r tn o\.p. I-.- iiM-nnalilo caio In
k.ip in iirii|ior rojiair a l.ii. !.:. m.i ivi...v.' tl... n\, ! I, mL'ii"-' oarlli as tlic
ulii.li tlio train on wlii.-li lio i- o:inio.l ,•,. o\.ili..'i |ir... i..,!.. Il,,i,ll. i/ v. c/./.-./-

i, ro.|niir.l t,t p:i*,, or In -oiol .ml a ./-,. I/. ,( St. /'. /,', ('.,. (ls!)7) ]:!« ^tn.
liii.k Halkor in iiihaiioo nf tlio ti.iin- tn j:i:!. :;!i .i^, w. 7(i:i. \(| o\|i..ri.ii.-,..l ijlo
;i-.oit,iiii llio onii.litii f llio tr.iik m -.,11. . . i.i|.lnyo,l in a liio|ii...|' I, nil. liny
liii.lv'i' aftor tl.o stnnn. or to tako -.inli ulni.. >|...| Hnik.'is aio onL!.".'o(l in jnir'
otliiT iliio mill procauliniiary imo-nr., iiiL.' t'lo fi.ino'.w.i k ni tho liiililiior ai
to provoiil aci'i. louts as may lio ii.|iiiio,| .uiu,-- a!l ..|.|iii,iiv lia/m.N nf llio uni k
'.vl' \ivonoy of tlio sitiiali.in. r,, ,/.,„

| r-,rj, - in. I,nt imt lli.- ri-k of kriii;.'

V. Oi.,,.„i Shi, 1 1 l.inr ,( ( , V. /,'. r,,. injur,..! I,y lallin- inil.ri.ij. wliioli it i"
il^i.;i ::.! 'wr. AW. .',2 I'a... .'I'l;. Tl,,. iii-inniaiy In L'Mar.j aL'.iin-t ami niako
i.'iiit sai.l: "It may lio a.lniil 1,.

I tlial, -.liLihl,. |ir,ni-inn In |iio\i.|it. /',„,,, r
il 111., porl'nnnai'ii. of lii- iliilii.. lia,| I': ,, i,,i,i,f f,,i, ~l i\ ''... v. Ih.ir,!/ ilniili
ri'iiiiii.,! 111. It ho s!i.,mI.1 ri.lo ..mi tho I'^li III. l-j:!, ,-,ii \. j.;. y.V,, .\ilii luiii^'

tiM. k li.iin p' 100 In phiio uh, 10 hi -.iv ili'iiiii !iii |||. .\,,p. IJJ.
ill's woio iiooiloil tn oloar tlio ti.i.k nf In .1/. i././. i\ '.( r. /,'. r„. v. ./.,/,...:

nli-tni.iiniis, the ii«k 111' a— Minoil in- i\<r,:<i J Hi.,, I. .-,17. a -l,»,|. was hiroil
ihnloij tlio ilaiiL'or of hriilL'.s hi in;; nn fimn hi- nvMior iin.lrr a innliait In tlio
.liiiiiiiioil nr swopt mil hy fi,.-lii.is nr fnlln.virii.' oilo-t ; .Nil ri-ks iii,.|ino,l or
•! 1-*. ulii'ii tii..y ooonrro.l frniii inovila lialiliiy In a..|.i.l..iil- i\liil-t In -ai.l -orv-
hlo ai'iiilont. hut not wlioii tho il.ii:..:,.| i... i- '. i.nipoii-ato.l for ami omoroil hy
Mii..:lit liavo hioii a-oortaiiioil am! avi It, .1 tho pay a;;iii.il iipnn; tlio sai.l railmail

'10 iiijiiiy. hy ;ii.. ,.\- .iiinpany a-siiiniii,L' nn rospnn •ihilil \ Inrn, Iliiii- tn uMliil II

iif

pmaiitions.
iiasoiiahle care or of prnpor il.inia^'os finin aiciilont. or any laii-o

wlialoM.r. Tlio ooiirl s^iiil; "it ini"lit
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.linary risl<. l,r flttril.nl-.l ,o n s,.rvin.f,, wIhto (I.o uonls rHi.-.l ,„, .

n« U'lnir in,l,...tiv(.o|' s,„-l, „„ inf.-nii.,,, „ro i"..;.....:.!,!..- «u,v,.|,til,:
'

. •

a 'liflrniif coii-trnclidn."
'

271 -unle« comprehended by the •ervant— Tn .U^u-m-uU .,{ i,

iim>] |.nnn|.l,..n,irH.i.t.,| in (1,,. h,-t -,,.ii„„ i.!,,.,,. ...vuft,,, (
';

wnr.lHM .-...•ofrni/o, in .1,.. I„,n, of „n -n,...,,,!,,. Iin,it,-,(i.,,, il,.

,','

.Htrn... ut tlu. prinri,.!,. ^^|,i,.h .l,..!,.,...., a. will ,„v-.,„iv !« -l.,.u,
ll.o .•ir-nu,.(an....H und.r uhi,.|, n n4-, tl-muh ..Ntn.ur.lin ,r^

'

.I'-''ni.-l f l,av<. l„v„ asMini.,!. An oMnmnlinMrv ri>k. il Im -ai.|' :

n..t. a.>nn„..I nnlrss if. j,. ,„ nw-Ut to l„.. k,„.un t-i an,! .•.,„,.,•..!„ i.i, i

>v flu> sorvanf. .„— ,,s th,^ sanir ,.o.,..,.,„i„„ n.av al^,, Ik- vxuv,.^...] ;,,

lo,i...alh „|„iyal<.nt ^mmms-wIkto tl». ...nanl'is ,.I,a,;r,.aM,. n.iih.'r
w.tli an a,.|nal n,.r a const met ivc- knoul.-,!^,. a.,,] ..nn.inrlK.nM-.n of ,1..

IllMlioll. Tl.i- |„m,.V,T is „„t„ ,7 ..'. '""'">",. "'I ~1""1 »-> rcspoiiMi.Mh,

for .1,,. ,,r,.-..nt iMVn^^n,;^,: ih i": ;;:.i",;„: r'l,
'"; ^-^ "i-

''-:-

most i,l,„u,l to »„p|„„.. that it «a, II,.. III. .\,,,, Xt \ll n, ..'l s^^ 1
'-

t ,int.M-K.n ,iml nn,|,.,,t.,.Mli„-of tl„. ,,„r- 41(1 IT\ v:',,
III'* tliiit till- roiii|iiiiiv sIkmiI.IU. proli.t- 'In /.•,/,,,',','; v

'

f>i ,1. ,.,,
.Ml fm,„ li.hility. MO, „„|v ;,.r,, „»t ,. I P., .^ ,. Vr ' '.',•

''

1
" " '"

nir ro,.(l.
, , ,1 ,,1^ M-aiM.t inimm inrii, «|,..„ l.r .nt..|> noon it i „ 1raM.H..,| l.v t„,,I ,.,.. on. i„ ,vl,i,.|, tl,.. tl..,l, l.„, it "

,, I ,; 7 'j,, V'
'

•'."i|-nny l,n,l no |m, li,l|Mtion. Imt Ilk- ..,.,,. in .|O.HiliJl , ',,t K 1WIS.. n!.Min,t niinr.v or losso<v,.-i ,ll,v tli,. 1 i..l,f („ 1 ,
1 '•

'"•""1.^ I-
llli. wilful ..-., „, ... 1- . '

l-lll 10 (A Hit llH CMlll over In IilnIII. "iltiil «i
.
. or Ki..^s m-liu'rn.v of » i,|,. niM,l,in,i v. tools ., ,1 -H.i.li , .

!>"t avail,. for ii.e .u.Ji^:^t::,^ u h
i^

'I'Vi;: Mh."" n^ ,hVr
'•';

Its own «ilf„l wron;: or ,.nl,,al,I,. n,.,li. .lanU,.;,!::. ', "
, ^^li r

' ;'
V.tr.M,v.' In .|,.f,s,lK.,ion. wl,..n. rx,.,,-. po-,: ,l,at |,is .. .^1:, 'r ,Ts , ,1 ;

'

..'.,...,n..nts not to sn,. a ina-t.-r for in- In,!, ,-„:,r,U n-.l n .• , „. o „
',

"- '" ''^ iii\ali([ (SCO voltiino III. I. ,iv. loos in,l iiiMli,!, ... 1

;•
'';;';-"* "/^^ " i».'i- "^ -iu-^ ,„;,i r,., '..,;; ' z^'i: ri.;]r.

:''

«on,.l, for ,1„. pnrpos.. of npl.oMi,,^- i,. ,,n ,,,nno, l„. M 1 to a m„ , ,

nnr'T 1 ^r''"'^"T "' "'" ^ "'" ri-l.s att,,„l.,Mt on ,i ',":.,". ^
nor RH that favornl l.v t!„. ,„„rt. I!„t sm,I, , n.o i, apparent or I, s : ,
the vall.lit.v of ^nW, aur,,,,., nU .lo.s „o, ti„n lia, horn o.ill.'l . i ,, ,:

sooin to In.N .„ nny^lioio ,li.,„-s,.,| plainlilV li.j „ot ; ^'ytn t'l

'
I

'

'

t.ll^M„ne y .ftor this oa-,. wa. .1,- :,f t| „ ,''i 'lUi^'J:,.:' . l'

'A-nmn cnplo,.. ,0 r,.„ an olcvator t^^'^Z'Z.^II^'t^m,^;^ H' '

•Joes not assunio n-;U-^ .-.f ,!..f.., .(,,. ,.,.,, ,.,. ,,,,1, .,, . . .,'" """' ,'" ^"'

stn,otion_U.a,,so aflor ho has l„..;;, In Ua!' l^^; , n 'robH . "'or';;
'

.•,',:

hired, he 13 told that ho "innst h.ok o,.t an,! sorvant. ho ass„m.,.,i Z ri'k V:..'.



|2nj ASSt .MITIUN (II' IM««KS. r,2i

Iii-triii't!iiii-^ iiri- riiiTccf i,r <-iiiiii(ciii> m riliiii: m- tlnv '•..iif"riii to

nr ari' iiic I'-i-ii lit w illi ilii- |'riiiri|ilc.-

ri'-iilti'<l in lii^ iiiiniv.

(,/m, I//./- '•

/' /•/./„. V rinr.t,,; ,f \r. If. If. r„.(iti!m»
I'VIJ \. II. I'll, 11) I.: \li. i:i. 'I s. u mi. Hi s. \\.

.\tl. (Ili'i. .\ ^'TViiiil il".- lint M .-miir t;<,
: <r //' V. Ml

till' iiiiiHiiiil iiikI lAii.iiiiiliii.irv il-k iif I'n. (Issii, .'ir, Mi
« it >, /,. I{.

'M \. \V. ;iio;

Mlil. Il I'

.lu.iiM kii

\l>i !..• !/„

Illr

ii.i',.,-y, A'

rl. li-I.H \|,, II I. Jl •< \\

I HllJl 11,1

// /'

iiliv lull-. III till' >i'it,int lij" .Kiii.il I/'

|iii'»iiiii|iI|m' kriii" IiiIi-'i' "f tlir iliii si,.

Is Mil |::i-, M,. ,iii ^ \V.

/.'. .1/ V. Sliil.,

.\ :i»i. .u (
1 Is'm; 1 'jii (

.\|||'. :j r.'ii. ii.,ii.„i„.K-

r.Ji „ i> 111 Ml- •.'II;

iMi. .\ M'lViilll iliH'- ..lit :i--i||iir Hli'

ihiiL'i'i' fiiiiii till' I'iiiliirr iif till' iii:i-li'r

111 fNi'l'l-i-,!' Iril-iill.llilr liiri' til Jiiiiviilr

-ill' iii.irliiiM'iv iiMil ii|i|ili,iin 1-. ur .1 ^.ili

I'l.iii' ill wliii'li til ilii lii- V'luk, null'--, ll"'

i!,tii':i'l' in iili\iiiit-. nr lir r.iii .iii|iiiii'

1,1. "IV It'll' I' llllliiif ill tl.r I'Mlii-" 111 111-

,!l' IIV I'iri'. IU,i„l.ri, V. II, II. ',11, Stn:ir

I ,,. .'i.snih .•i!i \. .!. I,, -jji;, :iii .\ii i::i.

r.i- liiiiHiiiiL'i' iiirlmlit'i.' 11 -i nil 11

I cii' I iif .ii-W, »ii> .Sim hill V. Ilili' I. -i ../ Ill

'l«,ji Jii I.. T. N. s. s.-ii ; //. /, a .'/.

r, „/ Mill. Cii. V. Scliiiiiill I l.'iMl' 1:; ( .

C. .\. .-I'L'. lilt l-'iil. -'"^J; '•'"/" "'«/ V

I/' ,i,'.i,i .Vi((. A'. I'll. I l^siii .('1 |.',',|.

:;|.-i; l.itllr l.'iiil.. M. it .1 r. /.'. Co. V.

1.1 II nit (IHH(i) 4H .\ik. .'i:!.! :i S. W
."ill; (//.v.vKii V. Srliiinliiiilii r il>>:i:!i im

I'll. 41!l. :tt I'lir. mt; //I'/" 'I.V V. 11 '/

:i,i„.-i (IS'.llil lit Clll. ITU. l."i I'llr.

Iiitl : r.iiiiiir V. I'liil.iii- 11,1:1 11,11 III.

i \W\ I IIJ C.'i. SIM, ;N S. I'. Ill
; I nil-

Ill ,M.(/.v Unlli.iii Stiiil.- !'!. V. W'ililir

lISSlM ur, 111. lUll. .-, N. K. 11.': rliirmin

,f V. If, A'. i„. V ll:lli~:ii„ I IsHSi i:;!

111. .'lit. .Ml N. K. li.'iT. .Mliriiiiii;; ( Is'.i?)

72 111. .\|i|'. -JilT; \r/ii^i' II d S. !„. V.

I<-I!i,„,r, ||H;1H| ir-,> III, 177, .V) N, K.

2ii: Silli 1,1 ^^,(l< i(' /.1,,'K- I'd. v. Illillin

I I Mill I. Ill I ml, ill, :)S \, 1;, 111; Itl-

V'/i V, llniifniil I'rniluri fii. ll iniii 111

In.ui, :!t7. .s-i \, W, iiii:!; Ml It,, mill v,

/ / I nils ,1 ,V f. !;. r,i. ,
|S'I|

; |,l^v;l)

IT \. \V. li.!7; 11,11,11,. ,-,
I V. i;.„,il,iin

I Wm;) iiiH inil. :!si;. !i
" !''„ :iii-J:

/'• ,.„^> Inmiii I'll. V, 11/11/ '.
( 1SS7)

111 hill. '>]-2.
|-,i N. I-:. .'iS' '. ,.„v/;,'i.i-

»iii I'll. V. Iliii.vh (lS!ili .11 Inil. :!I7.

:.'s \. ]'.. 111.-,; /;/.i,i,/ V. '<li 11 1

1
111,1 1 III It

1;. I'll. (
1S!I(11 4S 1,11. .Ann. lii.;7. -Ki 1,.

1;. \. 114. -ill Sii. -.'SI: \ . ,,.„„„ V. I/.,,.-'

i|s:i:;) inn M;,.-. I4:i. :•„) .V, K. t.")! ;

/.'i»'(/iHr V, III,,,, II (IS'Hi |.-,t M.i-s,

.'1, 27 X. K. Ii7.'. : .Sr„„/,„i v. /;i.v/„» d

.1. A'. I'll. (ISSSi 147 -Ma-s. 4>i4. IS N.
]•:. 21111; />;.//, V. iiiiiiiiiiiii Hii,ii,it! vi,.

ils'.i'i) 111 .Mii'li. nil.-,, ,-i2 \. W, l.-iL':

A''i';i./i V, 'I'liluli,, 1, I. ,( V. .1;. A". I';.

(ls'.i:ti !i7 Mii'li. 2i;.-.. .-ii; N. \V. ril2;
\'. 1. I. .M 4 S.- ID.

'1111 /'. A', r,,, (
IM117

1

Itl Mil !i7. ;)* s \\. 7J:i, II s u . hs7
;

A.I III. II \:l,i liir I'll V, I. II 11 nil I III I IH'i.-. 1

;.-. Niii. :iiiii. 1;:: .\. w. :iil ; 1 iimii, , v.

\.i. ».../.. /.. /;. ,( If. A*. '„ iis'iii

7.'i linn. :i."iii. 27 N. ^. Siipii. i;2; //.,/

/. ,. ",1,.,//, V. I.i.ml I htnil I! I'„. I 1S!I-.|

ill Ihiii. lill. ;!ii \. ^, Sii|i'. I12ii:

Ihiii,' \. Ilii,iuiii„ i1h:iiii 2i; I - .V

S. I!i;i. II \. S . Sii|i|i. 722. ll '//,.. V.

A".i/' nh ,1 • . r. It. r... I I'MHli 127 \.
r, 211:, :;7 S, I-:. 211 1 ;

/'/,'/"./' /,./.i.i ,( A".

A". In. \. Ih '-. !
I
Iss I2> I'll. 1;:!. ,-, '.,

1:. A. I'l'i. IS .\||. :l:il; //.,;/ , v.

i'i.,„i,li I Iss'ii 121 r.i. 'I'l.-i, 17 .Ml, 111;

Mii,iiiii-i V. I.iini I |ss7 : 1:. I I .'i Vi-M

r.iiir. i;.'|i. liiai. |;i .\tl. liis; y,., ./.„. /(.

.( /(. A'. I". V. T'tiih.r 1 Isllili 711 'I'l'V.

Iiil. 1 I S. W, !11S; ll„„„,r V. 1,1, \

I Is'il 1 sn 'li'V, I IT, .'"i S. W. Sli;i: .v.,,i

ii.'.ii.-., .( 1. /'. A'. I'll. V. i:„i„iiii,i,i
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. It. .( 1:. 1; It. I'll. V. f<hlli r Is :si
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till' iniiiiiin^ ill ijiii-itinn liml only two
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'' '' '" ' '-n.',! il,.,i f|,,. i, ; rinMii,.,! .,f ;!,.• ^Tviim'- ri-lit ,,r .,..

"'I', in ll,. |.l,l;,„..l,,,.V ll.tl- U-r.l. i,u..|', . .-'.„,. ,lt- ulu..l,. V' .
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""-''• "• l-'^"- "•"!'•'-' ! '!'" 'i-' • uIh.iv tJ,.. ,.vi,|,.n.M. M.hi,! >
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A-^ t.. til,. JMii.l.ti nf |.r..vlMu tl,.. v-naiit-s l.ii.,vv|,.,l:..,. „f an -m. ,
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272. Application of the doctrine to gpcciflc cases.— .M,,.r ,,( th- .

in wl,„.!, tlir-.TvanlV n..iM--uin|.i i,
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r.Mra.H-.linarv H-kn i, a . ,
<'! P..|al,. In in.|,;rir, raii^ .1 U ,1.,,,.,..,.,,,,. ,.,,n,liti..n- ul,i-l, ari... i,-
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„.,

, ''I' -';

'
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/,• ,
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III! I fil«t<Miiliy iif ii|i|.>ii III I. i.ll iliilt.'i ;

/',„ / V. riiii, 1,1,1. \l. .( SI. I' 1; I',,.

I issi , .-,:i \\i,. 1;.-,:, II s. \v. 1.-. (.!.

fiilnr iiii'tliiiil ui liiNJii;,' jiLink-. mi 11

1 i.i-inv' I

.

,| I I „., „,f i,f I, III,,,,,, III,.,,' I. -

A,.i.i,. » ;./,, C... V, l.,ii,,ihii,i I li'i.'. I

1:, Nili' :i'.iii. Ii:. N. W. 11 1 1 iiiuihrl u.i-

iiiipti li'illv |iiii|i|iril mill i-.n.ii iiii, .\

' n lilt u llli rliii..-!> 1.1 Mill' lljiinl ;l |in n

li..!i\i' .1--111111- .ill llir li^!.- I'l'Uii.lI t<i

I'jiit -illlllliiill ; lilt ill -lull li-k^. Ihr

ilii.Lirr of ;i lu.k I'.illiiiL' .'I'lii iln nut'

III :l tllilllcl N lull iillr. \,,,lli.l„ I'. I!

I ... V. n,,iii„i (
js'ii i

i'_'
'• c, .\. .iiii.

j:i r. >, \|i|i. ^-t. lit |V,|. .-,i;:!.

I
.-

1
/;.(,.i/. / li.i.v ,,li.<!\ „,,ir r,i'l,,,itf

!.' I. -. lt'iilll|i:ll.' ; j Til. Sll. /,. ,1,1, I .

1/ ,,-/ ,. V. \\,ii..,~'i 1; ('.,.
I
ls:''i, I l.-i

^'.•.
I I 1. -Jl S. \\. sr..' (nl'lr L'..illil

:. I..' l;-.n„, r V. /..I \„ii, ;--:il 1 811

'I. \ 11:. I."i <. W. s:i:i i,uii,h -tiitiil I ;

r, .,..,'. ill V. \, ,r ),,,!.. \. II. .t //. /,'.

<;.. I ls!T,i 111 1; I. .vi|. :!.-. All. ::ii7

1 li l.i:i;i|,li |„,|, ,lii-r I'l >iar tl.li I, i ;

/'./.. >i-,7/r, /'. <( /,'. '.'. A', r,,. V. .V(.i/.-

lls'.iS) ,«s M,|. :,u-,. t2 .\t|. Jl I (|„i!,.

r\' .litiiiiiully iii'iir li.i.l^ 1.1 -li.-t lull-

M.IV I

.

M* i ft,l,til, rolln nl.i,,fH ,ll„,r,' l,i'i,rili/

t/i!. /..-— {liiiiipMrc 5S 71, Hii, r, nut,-).

V, \, ,/ ) . .1 r. .1 // /.' /.' (.,.
1 I^Ntn

lir, \. \ :fi> .-. I.. 1; \ 7 .11. M S. K.

M'.ir i,|r nvlii .1.1- .11.1 ih't 111.. I 1

\ <! ik. 111.111 1'' • - lii'l ,11- 1 111 il'iT of

lll«'. ll--'lllil' t!ir I -k .i| I ."ll.llllL.' 11

ficiulit > ir ii|iii|.| 111 v» il 11 link iitnl |iii

I iiii|il.'i •• III ; 1. Il i'<|iii{i;i. •! » illi 11

Mill, r li.ink ulii. il |iiiii.ii . llii' ii.'i|i!|ii','

Icin til -li|. In ...ii 11 i.lliir. ! iMi'.^ ;i

-jiii. 1- 1.1 iiiil.' 11' I .1 t.iMl l"l 1 .111 il.i-

III I- 111 t!u- '.
11 >. «l'.ri' Im. '!• i^ nil III.'

In i .'il I'll- 11 l«i|t |ii.ii, ! il .; ~.-M 1 il

ill! Ii.', tl'illl tki .11.1 uf 111. r 11 iil"l 11.

yiilnl tin- lint. .111.1 111' i- T"! f.iuiili 'I

uilli tlic Clin. 1 1 11. 1 1. Ill .if ,!. Il 1 uilli

i,-l. i.ii... ti, t!,i' I1..I1. /•/,.„„, ..,, V 1/1

.•1111 /', /.'. (". Il>'.i7i .".I Nrli. ,-.j7, 71

\. \V lil.

lil ( .illM/.l/ ,;,,i,l,:,i'lli,,,:i 1,1 , , 1 /.I :,

I I'l- V ../ n.lli ,1 .-ih; 1.-. \ y... ! . in

liIi.Si. i- mil liiillll.l :ll lli» |lilil I" k'l..'

tif .1
'I

1 1 L'. 1 .\ lii. 'i i- -11 ii'iii-ii.il ,1- t Init

.if r.iii|ilil;;.' 11 |ill.il li.u til 11 I ii\ I'liI

A.. IS V. C/r..!./.,. 1/. .1 .v/. /. A' I'l,.

i IS'i.-. 1 111 |.,.\.i. I-.'I. 1;.; \. W. li'ij

I

i
1 /*. . . It,-, 1,11' ' .1 .

-'1'! .' .Il ui r

.if ;i !i;i' i'M'_'.iiii Of 1. 11-1- .Mit L'-iti'-' t'l ,1

111.' .I.ll-. 1 III 1- .iiiiii' llii' I l-k- fiiiiii 'ill

-Ini.'i.i.^ in Mir- .11. .ts iii".'liL;i'iii Iv ill

I.iU.'.l ih, 1. I,\ Hi,' . i'V /'l'/' , V, \. „

>,.>'.
. I^'i7 1' l".J N. Y. L'JJ. HI N. 1:

.MH'i. I.'.A, i-iiiir ils'ii) !l .\;i;i \)\s. ri.U,.

Al \. \ . Sim... i;jj.

ikl I', I,, 'it,' hi.s/'inj (f]',.l,-iii,'^.—

Tl„. .,!- V. l»,i l./ii.i' A', r... I isiiT I

ll-l Miili. .-,1. ;! \. W. Ill: I' I
' / C.

A'. C. . 1/ ' 'I I 1 1
1

;-' (', C. .\,

:':i. ! -J r. I, :Jii| :l.io|, if Hh-k; st.'i

!

U-i'.l |M! I il ll u 111! 1 ; ;;ii I. 1 - 1.

Hill' cmiilnyi'il to wa-li Ij.,!! k'.-, iij the
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or i!i:i!<'iiiil-.- A- iv-anlr- Ih.iIi tlics,. classes of cns<'s. it. is ovidin;
tliat, It' il„- injiirv is n,,t iranaMc I., iiii act. ..r (imissicn of tlie ina-t i

liiniM II. ijicic is always ii inciiiiiiiiaiy (iiicsti-ni to Lc s<'t.tlcil, ,;.

lMy.,,,,„t „f „ l,„il,li„^r. „„ ,.,rt ..f ul,„s,. 17,-, M;„^. .,(„;. r,r, \. K. 7(m (iiimI.i.m
<Uil\ i! 1, 1,1 ,:Mn an.MliitiL' m|. nr ,|,,„„ i„a.liiii,. w„:i\.\ stiirl fi-nin ,i ,|,.-i,| m.mm
'•'"^ ''"'""'"-:' iiiMtl.i .i|- Imw. :,.- h,f„,i \. U,,,,,- (isasi SS \I,| ,-,tl II
»"iri..

(
M. ,i-k iM.i.l.iil l„ II, r nmmn;; All. loii.-, ,, .|ii,iU|. „.|,i|,. ,-,.,,. ,j,i,„,

J.I
:lll rl....,l,„, ^lllholl:;!, h,. I,T-.|MI,.I> Mil ..I.VJI,,,-. WMs IiiJIII'imI 1,v ,1 (Icf,.,! i V , K

...u lo 1,-,. ,1. :,,i.| li:i, i„,i 11 CM :> mini- .„,„( ni,( ,,1 |,i,|,„| ,.,„i „f ,,„ ,,,li,,irii,;.";'" ,'";;•'-";'!-; ,,'""' ' ; >""' 'U.^.u,,-,-. s,,..,,,- v. /•,-,„ /.,„„„/'„ ,:

.>! \. i:. i;i.-., ,\ii

III. .\p|.. i.-.i

""""- ''^"' "•! I'iHv "II.-. liiiijri iicl.i.i-lnirnt ci|-L'u.,,.l

i:nl 111 iii:iir;l|.
I ; \ti<; n i/iir v. /.'. i,/. u;,;

I ' '•, l:ni (I, lll:,|r;l,.|
; \l r< i ,: ,l,,r \ . U, ul , 1

til w •u,l
,,l i,,ui„, i„..l,rii,,n <i<i„,i„<l .(f„. ilsiHii ITS III Kit .-,;! X |.-

•

',;,"",'""''.' \" ';".' >'' '" "" i!''viT-iii^'

I

isils) 7ii 111. .\, ,,,.', ill," ;,i,7'"''"'^'" ii.uMi;,..! 1,1 irn,„viiij; , lilt VMt,„- sMf.lv ,l,.vi,ci: ///„;„„.,. v \\l..or, !M,i ,„:,,i„. tl„. n-k „|- uuikii- /..„.<,v (isaiii in C.il. 17ti, 4,-, i-a... MiltlMl.n, .1 l.-ill,,. „.„i„val „f a I.Mlkhra.l ,„M,l,i,„. |„,- h„i,ii„., ,.„,,|, f,
',

ti.iiii ii:iilir a (.jiiniii .if .liii ,
.", f,it lifiiclil.

''"•.'""'
V" ';" ',"'- '" "" '''" ''> "|l '"/" «n'(»^s-._(C,,„|,,a,-,, ,.|, ,.,

'"" l^'"7,
'•; III.' ..T.u.^.il ..f Ih- l,,ilU

, I!M|| , |.-.,i 1,„|. 4,;„. 01 V. |.^
I,. ,,„„ ,

Mil, I). ,.,.rr ;<hnrl„,.s.^^\\,\l:„,„ .( ,v. .|. /,'. ,;,. V. l;v.v,. llS'll, SI T .v

.11 I I An,. .,.>t |.,.,„)„I,I,. A fa.l.iiv .sv.„/, r„. V. ll,W,r , lHS.il I hiw. ;.i..^.i
•;;

.... ,...,,„., .., IS i,;; ::s: K.-.^; ",::::;;, ^'^r;;.';,!^;,"!."::
'"":' ' "" '^''

",' '' 1"'^^- •'"'" I I" '•..'. (ll.iMh 'IVn. CIv. .\|i,, ) .-,7 s wan iii-.ciiic. ati.l .laii;..iT,,ii, inaiin.i lo ..i|-'
I I

' " •
"

IIh' U..II of II,,. fa..|,„.v, may ..,„.,.,
'I |„, ,„,,.,„r may W )i„l,i ,|,,,,„ „,,„,,.

.lama;;,.;, '"""I"- 'inpl.'.v.T. Sn.l, an 11 ,,|i„a,.v .lanlvr, of ,ali„.r innipny .. i,o, .1,,. n.Mil, „f a„y a-vnl,.,,, ,.|,i,„.,, ai. ^ ..nl,a,„.,.,l. ,li,„i„,, „; "I
m„...it I,, 1„. ,.ni|,l.,.vn,,.,i /.'.w,, v. I,...,„... .,f a -, ,i„„.,„l,.nt .vl,,, „
.<,./.,

,
I,s„-_., ... N. \, 11(1. s:i Am. I.noun to l„. ii,t,'n,|K.,a.,.. i„ alloui...

'!;
; ,';, ,

••" ii'to\i,-ali.,| uoikman to <lo an ;,. i

(n >/.</.,.,.,,.:, ,,;„,„„„,s ,,, //,,,„-,s, ui.i.l, , t .iliviouslv ,..,1-,. iinm-,-..,-,,,..

IsJ.
. lo, M:,--. 11.,. I., N. K. ii_.|i; V. s.„ll., lis:..-,, |,;:i ,\|a.<H -'HI 7i \

r;;;.l,^;,r'.'::;^,,i^;l:.:..^.^:-
'•''''• "- -^•H-.-HnM:..^.

l:; .\il, los: („.„,„,,,,,,,, t!„. ,-,„.l,.nli„i, iliat an ,lii|,l,iy,T a-M,,iM,
Kif,. l;,.|>. i;

V. r.!l.... ilvr,;, ,;i M,. 5^0: //wi, ,.,, ,!„ ,Uk a,.h,,^ o„i of ,
h.: ,„.,li„,,„.,.

' '-' 1^' "'•' "' -^'l- ol .>M In, „.,,.,„ ,i,|,|„y.... tl,r„i,|, |„.

.
I !* Ill III,' lan,i's infom|i,.l,-ii, \

.

it il Is a|,|i;uviit that. iiinliT il,,. i-ii,,,:!,
^I."..w. it j< iii-.-i-s.aiy to cmiilov a
, \p.! i,.;i,,.,i an, I in,'..iii|i,.|vnl cniiil.ix. ,

!..i Ii,.' umk fiii,-ii.i,i. SI. /.. cO /'./,'.

.... .. ,
' I '"/' '' ( l-^'ll

I It lii.l \n'i

T'"- " "; ' ''• ' '" ''I'"::
: .^1". :!.: \. K. -I. i;..|„.aiin:' l),.ni,;i i'u

('::-. .Ill, S-i,.-. Sl,v :,,,„., 1.,,.], „„, ..„^.. ,, , 1

" .... -1.

I!i; ./,./,/,v.,„ V. /;,.,„,, , is,,,,, lii |.,,^ j.^ |,,,|

'.l^ !i"l .'-.in. !).•. iil;l: /',,/;,,,. /'.,.'„,.

' ./< Co. V. c, ,.,/.;, I is'.r I 71 ill. .\|i.

i:r
;

Mni,!i, „ V. >..!! .,,; m;,,. (',

l-'S)
I 7r, .\r,.. !i;o , |, ill., II ,,, , .,. i,\ ,.,1,

'ii.u :i la.l !, , l.,.l,. Ill a l.l.il l.n n.'. .cl f,,

"."I "I I'l-ot.!..! ,..v a |P,!,I a- it umi- /•.,„,, /,V, ,r„„, , „. , i,i,in I IJ ,;,;
all.v I, 1.1 I,,.,. II,. j..,,, .,., s K .11

„ "V
"•'";''"" '''•"" <" ».'."...-- ,,, /;,,,„./, .,: ,/„,„,,„.„ ,.,..,„;,.,.„

:';:;,;:;; IV -

';:",
"^:;..'-;,;-,t;'";:;': :.,'-"r '^ ; ['"" """' '^^ '" '^'^

v/'"
"'';'"; ...'/"".'."•-''"-'•' V. •,.,) .1/,,,, ,1. „f n,:l,..,„ ,.„,. -

ihu„..s„„ Ih.nslua /,„,/,,,. r'o. (luuo) Lurl.lcr v. rl,ir„,,„. M . £ ,SI. f. I{. i j.
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ilit'tlior tlic cliipldvcr f(ir \vl lii-l I'.icllcc II 1- '11?!, t til iii:i

i1>l(rc>]'iuisil>lc Wits Ins r<'|irfs<iit,:iti\<', cilhrr iin il, I iiiiii'iii

I<r Ilim

oi-iriiii H

11- a statute in t'uirc in the jiiri-iiii'linii \\li<i-c the .ici'iili iii ncciincd.

Sec clniptri's x.wii xxxii. /"

It i.s U'cciv ii((T>s;n-y Id jiiiiiit mil lii:il, nltliniiuli llic il.-i-ri|ili\o

ilss;i) .-,!! \Vi M 4S Am. I!(

17 \'. \V. STil dill- ri'piiiicr lidil

ISM. ,1 Mi'.'iriiii< r;ili

mil li> l/i//.

hii\f i! til.' ri-k nf (1 11' Willlt ol

» .( N. /.'. r,
~l I. I.'ll'h,

I l"-'.!.'! I 117 (1,1

|irii|ii'r |iii(ii III inns for iirntcili hi

tioiM ?nn\ iMir *• ii' i I : /•< In

Till' kiiiiw Ink'i' iif il liiMkiMiiiii 111. it a

f. .f //. li. If. !'•>. (|Sli7i 14 .\|i|i. I)i

\iiil: lii\ni:iii »M- hiiinlliiiL.' iin rri'.'iiii' will not

-iiiiK ini'Miil 1

:i.-,. 4.! N. V. Sll|i|i.

1h' itiaitilaiiKitilr I'lir in jiii'

lai'liiin lii'lil III fill' injiiiii'

inn tiinn ii

A 1,<

in-iil

lit of til,.

i\iMiiii;

n.'L'li'

will

I'lil

thr
a woikinnn in a tnnni'l who wa> inn
(nir liy an (n;;inr uliicli rami' alinii.' tin'

liiiik iitir\|i(il<'illy unci witliiint warn-
in;;!.

.\<^inn|iliiin <if tin' li-k is iml an
;n:iilalilr drfi'ii-r wliiir an rni|ilii\ f

a city, cni|il()yi'il on a railmail tiaik
wliii't) wai in a iiin;;li innilil inn. i^ i-nni

I'l.iinin;; nf an injniy ran-cil l>y inn
tiin^r a train at ait iinriM^nnaMc >|hi'>!

inii- a suilcli, anil llirii liriiiL'inL' il In

;i -'I'liii'ii stn|i K'liinilil'tii V. I''iiitliriiltir

W^'M\\ liili Ma-s. -JiiS, 41 .V. K. Jlsi :

iiiir .vlii'rc a railmail nniilnyrc a--i--liiii.'

in liKiilin^' -kvm into a li'mli-r wa- in-

jiirril l>y tlic tii':;li^'rnc(' if the on;rii»'"'i'

in failing; to taki Ihf ni'ir-^arv |inran
liiiii» In pri'MTit an invnlnntaiy innvc-

nii'iit nf llir i'ni;ini'. tlic nsnlt luin^'

that lie \vai (ail;;lil lii'lnirn tllr lii]i nf

till' <'al> ami tlic coal iliiilc i ]l ! smiii.

K .1 T. /,'. I'll. V. /'iZ/.s
I

IS.ll.l; Tr\. <'i\.

.\|'|i.
I

all ,S. W. in:! I I ; iinr win re a

-witilinian couplin;.' cai •. wa- injiin-il liy

tliiir iM'ini; januncil ln;;cllii'r while he
H.w hilwccn llicin hy slinvini; nthci' ni-
ic,'ain-t thcin ( )/i.v.v„Mii, A'. ,(• T /,'. r.,.

V. (),(«.' |lsil(l| l:) 'rc\. Civ. .\|i|i. I-Jli.

:'i."i S. W. 7'.i7); mir wliiar a fnii'inan

ii'iinnamlcil a servant ciiLiafJcil in the

wiiik nf f.'ctlin," Icrailcil cars on the

tiack. to liohl slick aj.'aiiisl one nf

Hicni in order I. .at it iniulit he pii-licil

hy a train liaikiiiL' af.'ainst it. ami mil

only (iniiltcil to have the stick placcil

in the prn|icr manner. Iml liail tlic train

hickc'l with unniM-csHary fnrcc i.Uissuu
'I. h. i(- T. It. ('«. V. Ilnmilliin |lSli.-i:

'I'ev. Civ. App.] .til .'^ \V. i;7!h.

I'.veii if a railway l>r.ikcni;in can 1>c

hi h! tn have assnincti flic risk nf iniuiy
fniin a. ilan;_'crniisly ilcfcclivi' cnmlilinn
"t the tra«k. fin account of liis knnwl
|'Il;c nf tile (U'fcct. he cannot Ik- said, as
ni.itl<T of law. to have assumed the ad
ditional risk caused by riinninir over
such defective truck at uii unusual and

nianai:i'im

laakcnian inch i ~li.i.d that ihc liMniin
w.i- acting under the -ujmi \ i~iici ni I he
ic:;iihir cniiincir. In -mh a ca-c the
c--cntial .pie-linli js uhciliil the i-l;ji

iicer w.as cNcicisliiLr due lai.'. /.. . <•!,,

I

v. \liiini'li,nliH. SI. /'. ,1 .v. .s'. i;, // („.

ils:i(li >;:', .Minn. isii. i;.") \. w . liisi.

.\ rcipic-.|eil in~linilinM '!i;it a la .Ivc

man on a tailmad train :i--i;ni.' the

li-k of danL'ci- im idciil to liie «| I .ii

which a train may run i- pinj.,]I\-

mnlilicil liy the inl Indllcl •m n| l he |.|n

\i-n only if the defendant wa- not i.cu'

li:;r:il in ninniiiL' at tliil i.ilc n! -iMcd.
C..,../.)-. V. Itiirii,,,,! .„. c. /.'. ,1 v. /,'.

Co. (
jsss

I 7 I I, ma. :;s:i. .17 \. W . !ii;r,.

I III l/</ii/0 , ../ ;./,Ir,,,,; Inil.h .,,1 ,,ll-

II 'ti/ ca/s Miiiiiiii r /,'. c. V. .s7ii'('i

I l^!i| : \\\.i IS S. U. |-,l I pi.,|,cliii..'

I, lid nn lailiv.i\ lai I
: //.(,„ //..« \. /), v

I/....., . 1 „//, i, /,-. c„. I is7::i :)tl Iowa,
ol Ml-a;;c of chl'illdant and other cnni-
piidcs I \. !i-e f,,r loidiiiL: c.ir- so

III. It hi. id plMJc. tsl : Ci.i/I y. 1 Irhisiiii.

I. .1 N. /. /.'. In. ilsiiiii .-,7 Kan. ."> IS.

4i'i I'ai'. nrj Miaikiii.in -I nick In pice
n| coal which fill finm an nvcrlnidcd
tender nf a pa--in;.' ti.iini ; Uiilf, C. i(-

N. /•. /,'. Co. V. W i,n,l I IIHII ; rev. Civ.
.\pp.i Ci.! S. W. li;( i-iniilar faci-i;
Itrn.r, V. .s7. /. »i^ ,f .S-. /'. /;. Co.
I iniMi ; si; Mo. .\pp. IJ'i I pii-h car im-
properly loadcl l.y -crtion foreman I.

\\ hctlicr the ricci\er- of a railroad com-
pany Were Lrniliy of ncoli._-i.n.c in pcr-

iniltin^' coal cars tn he -o Inaded with
tclcphnnc pnlcs that in-allh iiiit space
was left lietwcetl the cads of the poles

am! a imv car tn whii li the c.ir- wcic at

t.ichcrl. and in plaijiiL.' siirh cus jn u

train in such nianncr a- wmild piohahlv
render it necc--aiy to detach theni from
•he train ami conph. them with other
cars wiiilc in iian-.it, - i- for iin |nr\".

tUurnr V. I'Inil.- i Isns i
1\ C, C. A. .i7'4.

fill r. S. .\pp. ."ill."., s.-, p'etl. fillS.

|cl U'lU'j' I ''its iniiib iif nji'_n' fi.uj mfl'
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.\i \si i;i: ANO m:i!\ant. [lllAP. Mil

t'pillic't •(\lr:;,,nlin;irv" is :ip|.lic;ililf.. a.- a iiiciv iniUtor of v< rl>;il ,1( :!

nitiwii, to iinv li.-k wiiicli is iiiicoiiiiiion .,r iiiniMial. wliotiicr its <%;•
onc'p (loos or dcK's not cliariio tlic masirr uitli ii<-lin, .,„.,.. tli,> fa.^t .

i

raritv »iia,v, in tho j.rcsont cunncction. Ik- Ict't .mf. ..f acc.Miiit as a .1:;

feroiitiatiiiir tisl, fxc<-i.t in so far as it ti-mls to sIh.w t!iat the hki-:
was eiilpahio. Apart from its si-nifi.-anco in tliis r<-anl. f.viii<'iir, ,;

nirity is plainl.v of nc avail to a sorvant wIm.sc ri-lit of a.-tion is ,i.-

pendent upon jiis i)i-ovin- tliat liis injury wa.s caused by a breach u:

duty. See ehapter xvili., jiosl.

273. Rationale of the servant's nonassumption of extraordinary
risks.— In view of tlie fact tliat tiie doctrine as to the servant's nnn;:-
stiniption of cxtraor.linary ri>ks Avas originally intrndu.vd int,. i!,.

conniM.n law as an exeeption to a principle which had k-en prop miipI

ed as u universal one, it may he said tlia*, as a matter of nhiniate ;i„

(lni>r,!i.— Ilrlf,i,.sl,in V. Mrdart (ISlXi)
i::n Mo. T)!!.-), .'i, s. \v. 8i;n. a: s. w.
SJ'.i, .'is .S. W. i<M (giinilstoiip riiM at
ilaii-cioiis speed) yall v. Ldiiixiillr. V.
I. .(; f. A'. <•„. (ISill) 12!l Iii.l. L'CH, -iS

X. v.. nil (siTvnnt calli'd to li(l|) in n-
Jiiiniiii; an acciinnilation of ilriltwnol
wliiili WHS (•ndiuif.'criiifr a In idjri' was
strii<U liy a rope wiiicli was jcikiMJ sud-
denly li.v the en^'ine to whieli it was at-
tailied).

id I riiainirtl iiijxilion of iiislniiiifii-

liilill.s.- luirbank v. Il<tciil:scl'i- I 1S7 t)
V;i 111. 2M.

lei Ihiniirrn vaiiaid hi) the fall of
hi,III/ ohjiila.—l.ihhii. .Ur\. rf /,. v.
Srhrnniiii (18|i;i) U(i 111. r,.-,:), .-u V K.
Mill (eni|)ty liairel was left at U ..t-

toin of a [die of full barrels. tliu~ weak-
eniiii,' tlie pile ar.d eauslii;T it to fall) ;

John S/)!!/ Lumber Co. v. Itiuioaii
(IKilS) m III, App. .')!t4 (lunilur fell

on servant while passing it).

Where it is not ou^toinary for mkUs
to he rolled from a tuniad down n liulili

in which another tunnel is liiiildin;; l,y

the .-ame eonipany, the dan^'er from ii

roek neiilifiently rolled down >iieh yiihli
is not as-,unied by an employee v.oikiii;;

therein. I rrn v. (lolihii finnirl \liii

Co. (IIIOI) 24 Wash. 2lil, Ii4 I'ae. 174.
The falliiii; of a ))ost stnidiiii: per-

pendieularly on a plate or heam at tin-

level of the third story of a hnildin^'.

l>y whieh the plaintiIVs inte-t:ile was
killed while ^.-radinj; a railroad Udon};-
inp to the owner of the Imihiiii;;. is not
one of the ri^k^ ineident to service and
asMimed hy him. l/jr/., r v. Wiiih , .1.

Wonil .Moiiiiif! it- U. Miirh. Co. (lS!»:ii

70 Uun, 4oti, H S. V. Siipp. oiil.

(f) Condilioim ihir to (/e/io.siVv i>f i.
.

mill yiloir.— \lrlli Iiih.II v. loiro /.;//(

d- N. ('. /,'. Co. I INIU ; — liiwa, —
I i:

N. W. Ili:t7 (eml ;.Mte of ear lay on an
ineline owiiij; to an ai eiimiilatio'ii of j,

,

and snow I : llii,,li,iii v. Uniliniii '/)./.,>.

fi-r Co. (I'llllli !MI Minn. ."iirl. N.l \. W.
•'!'.i."> (ice aeeiimiilate-. on steps;.

(g) f.ve o/ ,.;/./., sii-.-.v.— .\n em[dn\.r
ill a (piaiiy does not a»-.iime the ri-k il

lindinj.' nrie\p!o.l(d dynamite in i!;r

roiks he is rec|iiired to liieak. I/; ,i

l.iM' if Ci iiiriii Co. V. Cahin I ISHiIi i:

III. .\pp. :!4;i.

(h) l'riiiiiii.,1 Infill,} 1,11 tills ii,t„ !.
Inrt iiith „;:li,:— A'/, ».« v. A ,'. /; ,/n

Cl,,„iic„l (•,,,
I

l!iill
I

.-,!! App. I)i\. : '.

Ii!) N. ^^ Siipp. 44 i,.^|do-ion nf l:.,i

"la;; thrown into a erack uliiili l;,i j

opened, uiti t servant's knov\ledL:r. in

mat shy i;roiind).

I ii li„i,i',i„ r ,11, li.,,,1 of l,,i„,!i ..,,

hiiiiit 1,1,;, its.— liiiiiilit V. (Ii, I .. /„

ll7o W Co. ( ls:i!l| l'74 M,,-s. I.-,.-,. ,-,|

X. v.. S!M)
( daiiL'eiims nictiio.l of piiiii!,-

.1 heavy shaft in po-ilimi I.

.\ servant does not a--iimi' tlii' i i-l,

laiised hy the tailiiri' of a InirnMii •'

adopt reasiniaMe pieeaiitioiis to pivi.t
fr(nn injury a servant '.vliom he n-'i'iii, .

to as>i>t in loaillnK ties on a r:iil«.i\

<ar in an unusual and extra ha/:ii.lMii~

manner. Clin/hin ,/h v. I\,iiis,is «'•/,., //.

.s'. if .1/. I{. Co.
I
lsi)4) .-,(i Mo. .\pp, "ill.

(j) liiijiro/,,-,- ni,ll,,„l of ,,/•.,(,,r .<!

Iiiiiihs of III, til. itr.— .\ii eniploxci i-

siinies the aildilional ri-k incicleni m
the ri'inoval of an emliankment 1a in

di-imiroh^i tile base and piyini^ nv i.i -I

iiiiT oir the top. over that iincilved m
lak-inj.' the hark dio\n fiom the lop ->o
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ihiil (IcM-li'i lie <iiii)i|\ < nil'. ilii'> II |iiiii<iii lit ilii- (Miiris tluit It,

i- iiiMi'c I'liiil'iiniiaMi- til jn-:ir.' ;wiil i \|i' 'liiin v tu Iiimi i,1ii- rxirni '<(

till- lii;i~'<'i "-i liMliililv ;i- ;i ipic liiai |m 1>c il''li'riMilH'il willi n I'l niici'

tn till' ijciii'i-iil |ii-iiii'!' 'i'. {'i.lj.'i liHil .iiiiinn s s.ios. iiini iimI, with frf-

I rilirc t«i llic llirciry nj' :i|i iii:|i|iril ;iL:i'ri.illi'llI t.ii llli'li'i'hikr I M'l'V li-L

ll.'Ilt to tl i|ilii\ iiiciil. II \M' lirar in niiiiil llial l.lii' r:iliMii:iir

I'l llii> iliililii il 11;; II -I 111"! It i-. til'' -iT\ :iii!"- -iipp i-iil iiihirli m < tn tiic

[H .-^iliilitv lit liiiiii; iii|nriil liv (MilMiii ]iiTil> wliirli n.jv ;il iiiiv liiiir

rMiiiiiiitc ill :iii iicriili lit, tl.i- n:i-iiii- ;i--i:;iii ,1 t'l.r tlii^ ii|iiiiiMii imii

-i^irccly lie ri-i;;iriliil :i< -Mli.-.iiiinry. |iiil(i-.|, ll,<>y >ct ill ;i sli-ikiii;,'

li;:lit tiif liiiiic-al iliillciilliis in wliii'h ili.' i'..iii-t- riiiinl tliim-ih r- iii-

taiiuh'il when tlu'y set, iiiil to i-!ali!i-Ii M i|iiMliliiMliiiii lit' tlic iiiL^liralily

-'•\ci-c (liictrinc wliicli IkhI Kmi |iriii!iirc'l iiy ia!;iiiu 'Iir >ir\aii!V a-

.iiiii)itii:ii of ri-k.-i. instead ul' tin- iiia,-tcr".'< <ilili;;a! imi ti> |ii-ii\i(!i' t'ur lii.-t

-«-i'Viiiit's sat'i't.y, as t.li'' la.-iu ciinccptictn of tliis (lc|i:iiliii<'iil of liu- law
"!' IK'U-Iiiiclicf.

1 lie t of llic-if roasniis is ilci'ivrii fnnii llic -iiiiiili- consiiliTatinti

'liai. a :i(' inaslcr lias coiiirn] of tlic I'nnilitiniis wliii-li atl'i'ct llir -'iv-

:iiil".< safety, lie is tlic iiai-t,y wlm mr.'.lit in fairiii'-s to Ijc lielil rc-pMH-i-

lili- it lliiL-c conciitiiiii.- arc not >tirli a- a priiilnit man wmilij i!iaintaiii

nmlrr the ('ircinii>laiii-:'s.' It is clrar that, when elo-ely M-niliiii/,ci|,

§ 2I1II, .M(/i/ii), I. lit not tliiit ini-iili'iit to v., :-,]<. uliu f,ii!,.I tu \v;irn lilin nr |iiii-

llii- l:iiliiri' 111 thi' iiiii^tiT tci r\,ivi-r \ i,l,. ;iiiy n, in- of i-r,i|.,', I.uiiisi,llr
ir-,i-niialili' iNiii' tn ii'ininr tl.r omtIuiil; i( \, /'', r,,. \. Shir, II ils!(2i I:! Ky.
iiiL' fiiitli lis till' cMMViil iiiTi iiriMir.!- 1,. |;,.|i, 'mi-J, ]s S. \\ . Mtl,
ItiihUijl V. Chinifln, M. ,(• SI. I'. A". Cn. If MM illi\|i,.|i(.l|lrcl Wiilkliliin ulici M
'IMIT) l:iS .\l,.. 2!i:t. :ill S. W. 7i):i. .\ i'Mlmlt'I in ini.li i ininiiiLr ii lunk nf imiiIi
|iri-im orili'ii'il to uiiik in iaimx mI iti;; rnrtiniir. tn w.nk tln'ir iii'ti-r lii- I'ln-

liuth from iin iMiitiankiMi'iit wiiii li i- |ilii\ri'^ -npii jiitiK.lml, \vl n-i' ijatv it
linin till' iiiitiin- of till' I'MiIli luTiiliMrly i- in \»Mt.ii lln^ ii.n k ;iihI tn u.iin liiiii

!i;llilr tn CIVI' olV. Hhirll f,li-t III' (Ini's of till' I'iMI'.'cl' nf it < filllinL.', Ilj-i lift

Mdt kninv ullliiiKijIi it i- kimwii to lii> Hii' pla.i' uiiS llii. inl.-rilinn of nlinii-
-iijiiiioi'. iliir^ not a-^iiini' tlii' li-k of ihl' 'nnii. :n;il thi' wmkir.in i- iiiJMir.l
cilHviiif; till" onli'i. -o is lo |iri-vi'iit n U'foii' iii- iilurn liy tlir fnlliii;,' "f tl,,'

ri'iovcry for Lis lii'Mtli l.y tlir fMlliii;; i-f imiik ii|iiiii lihii, it 'I'Mimo' In- nili'i!, in

tlic earth, '/'/lu/n/.w,,, v. I'lii'-miu, M. ,[ an .ntion auain-t liis i'ni|iln\ ii- f,.|- llii'

SI. I'. Ii. Co. (iss:!) 4 .Mi-Ciary. i.l'.K in jury. ' lial lir a— iiinnl tlir i i-k atti nil-

1 1 Ki'il. "jli-t. ant ii|inn llir su|ii'rinti'nili'iil 's ali-mii',
ikl t'luhni to iciini.— ,\ railway I'oni lail Ilir iiiir-iinn is fm- tin' iuiv. I.innh

patiy is jialilc for tlii' ilialli of an I'ln \, I///;../ 'i ls!i:!i liiii ,\la-s. 2ls'. :!.", N, I-;.

|iloyii> w ho, lii'ini; in iinniiiii nt ilan^'iT. ."i.'ill,

jiniipi'il from iliitluniMl wliii-h In' with ' "'rii" s,.|v,int who is tn n-c tin in-
iitlirrs hail lii'cn atti'iiiptiri.' to ilislnl;;,' -ti iniiiiit .i!i1 ii - pnniiliil I,y ihr ma-lir
troiii ii^'ainsl tlic fal~i' umUs atal pii-i pas oicjinaiily no lonmilinn wilh tlii-ir

of a railway l>ri(li:r. ami was drew n.-d pun has,' in tin' liist in^t,inri', ni wilh
while eniieavoriiij; to swim ashnir. al- tlirir |iirsrr\ atinri or niainlrnami' in
tliiinfrji he woiilil have Urn le-riii'il if snital-le roinlition afier tliev li,-ni' hien
lie hail remaineil where lie was, whne siipplii.! l.y the m.-i-ter." Ihunih v.
th.T ilai!;:,r ..f !ii-. p..-ilioa nn tin- ilritl /V,/-;, ,! /",'/,', r.i. ; ISTIh liiii f. .s. lM.I.
was not seen or known hy hiin. Iiiit was -J."! I. i !. i;lj.

known to the snperintenilent of the 'llie Mrv.uil h,i~ no general eontrol.
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,„

111,. 111,.,,,, n„i- l„. „|,|„„tMiiily .,f kn.,«. 1„ x,.\„. „,„,„ i,:,,,.,.,, ,|,„ ,„„,|
"

' \

,-' :•
"'"' '"' "';'.v !. >v;.nli,,i.. in I h,. in |,:„iv ...„,„ |„. .,,,,, |„, „„ ,

• :

'''^'"V:
' '";•' f'"- »i'- i""i"i- II.. k,i,.u. ,i,:„ ii„.i,. » I

!„. ii ,

I.- I- ,nM,|„il-.,n f,„„i 111,, ,„„.„ii,. of ..,„.,. an.l „,..,|,.,.i .,f tl,„„. ,,' .j,
! , ,

»ai,
.

II,- ,„t,.ii,,„„ is ,.M.|,„i>..|v ,1,1, Mm in tl„. ,„„,|,„-t „i tl,,'. , ',„„
i', ,

;n.. ..pi.,i of „i.. ,....„. M,.„i,,i„. ..:;^,rj;:''';:!: "z:;:t':,.::\:;.
II,.. lin.oi. „f l,iso„i,,|„v„„,i,t. ilU ,vill ,.v,.|v ,,,,|„.. ,,„„.., ,„

i„,.i.,, in ,,H I.l-t..n,i„„., |„, ,,h„.„. „is .„..,.iu. ,li. ^.1 ii„,,|i|.„i„„ ,!,:„ :,',;,, i,':'„'.H...„nliol,.M,i.|s,i,„,,v,s,.s„„t „,„o.|y in^ fj.,„ .„.,,, .,,„,„. ,|,
,!" ,'1 ,,,:,.

,
l,,l.,,ri,,„.,i„i„„.,| IIh. „i|i..ri„r HI- n .|,.,n,il.|,.. tl„.v .|,.ll 1„. |„, |„ ,

l^..-u... 1,11,1 .l,„..n„.niii^- nil „f tl„. s..ivinil. liiL li, «l,|, .i,;,,.!,,. ,„.

tiis'-r:!; ^'r'

;'"' "" ^"^ i-v- "•>— iti--'i'iiiiiit.iii...iM„ ,:,tiMt 111- -,.nMiit< -IkiII ii,.,ni,.|- uiiiil,,.ilv .,.111- 1, l,i,|,, ,|„. <„u-,.,ii,.„, Inor n,..li„.iitty 1. ,.x,„,„.,| ,„ ,„„.,|,,.:, ,.„„|, , n,..|, ./••,,,',-,.,
'

•'"'I Mnn,.,.,.-u.y pi'iil.' /;„::,// v, /,„ ,,• , vl'o.v -.tv „t J o. 1 ,

'

r"i.:!f"->;./'-
"'^"" ^^ ^''•- "^'- ^^ .- "'V^-:;;L•:;^l::.^,:r.:^

••"-^"--^.'r-v'" "".'-' ;-':::Mi;M":;n;''i:^i,;;:lM;:'i^:i"^^

of";''l":;;;;i,:r' .iT'T
"^ "" " ''""" " •" I'-i^-f-i-t ,m in'hor;.'.

,,;k. ?i? '
'l^'"^;''"'/- ,i"M,.„i,„. -,.iv.nt. iiii-in. f„„„ lii. ,„v,i'»„n,

"i,'l,liiii; irr,.-i-tili|,. ni,,! i|,:il
1 ., , .. ,

' I'"".'. '.II.'. .V.,- ,):•,. Ill t|,<. 11, ,.,,-,
I i-i- ,

ail,l. If III. , Hill, I. |„, ,, ,.,|i|,. |,„.||,,,||,|„ ,,,|,,,|,., „ ,,f ,1 ,,.,,,, ,' ,

If ..-f iiiniiiii. ,„..,,,.„.,„. .!i ,i-k i, J,iv,.,i in,.",:,,- 'i,. ' .,,1.: , . ;i',
,::

'

"i. it"':;;::''',:::;'';''';!'''
:"'"-

'"r
""•-'"'^' Mn,i,.i.,u'"!;.';.;;„

'.

.r llv is ;m I , , ;
'','"'

-V,"
"^'^^ niitiiiiilly iittiinlanl „„ tli,. I,,-:-.r.ilv is iilil.. to ..-iiiiKil,. I,:ih. Til,' n,.-~ i--un„ -

; ai„l l,„i', - „| , ,nni^t.T. n^IMiii ,, a v„lii„t,.,.,. : ,1,,. „,„|,. ,„„| ,„„„„„„ ^,^,
f.,,! i,l ,

-
'

.

tlia til,. ii,M,.|.r 1- r,..,„„,-il,|„ ,„ ,,i. |,,„i„|„|„, ,„ ,,;, , , .i;,- |
1,^ , „

woikn,..,itnrii„al,-,.ii,.„„f...,v, li„.v,..,..i. I, mil- wlii,), «.„ks ,1 ,; v ,' .

arrant ..,.,ns,., 11,,, ,„ , h.. m.,.,,.., ,,„. ,„|„,. ;, j,, „,„ ^ |,^ ^,„:
HvL 1 in"r7 /

"'"'
n'T 'r""

'• ""-'^ "'"' ^' >ti|„ilu.i,„
, a /;,

III,-..

!'!':;. 10 \\,.,k. i:,.|,. 1„. i,„„i|,„n,,,.,l i,„„ ;, ,,„„,„, ,„ ,

s.^ also /,/»/, AW. .f N /• ,1 v.. V Ir'n,';.";!'!.;! ^'i^u'
'"'!'""'

''"''"'r
^'

.;/|':;:t^^;;:i: i;,,:::;:iV;,,::;,u;:;:;:,, ;;::r;;;;i,i:

-

o til,. ar..„i„,.i,i iii.i „„. „.,,„,, „,. ,i,:„ i, ,„i,i,'t ,,„%,„,i„,,„/,":,;,;,

:

.,.pl,;,l III,, ,1-k m ,|M, - :„n: -nH-liM .,vl„|I„.,.. if sinl, ,„„f , „, ' '1 ,'
!. V ,„

<-oiiMi:ii.;Ti„n ui,i,l, ,. ,,,ilh ^lir-on |,„iiit of |a,.| aihl l,v ,.m„ ,.„'\,i„ -^Van exa..i..iat.ou of tin, pioi.n-ilioi, is {ion, it would not \l o„ 'ulat a.'i','.;,
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ii^rijiii'nco Wiicrc ihc ri^k i.- ilnc [! \\\r iiiii-tcr'-j nc::li;;'<>ii('0,

iliri- wiinl.-, tlic clfinciit ot ;iiiii('i|i;iiii>n. wlnii -ui-li a ri-k is in (p U'S-

li..ii. i,-. iii'l til lie !(:;. II. l.il Us v\w ot' tlic ilrlcnninaiil. I'arlurd o( ill'

111.. Ml 111 \o Ik- siiKciJ.-

T!ic f.uU ,>f till I'M'Ilt fii^r r\- nil

111 11 -liikiiii; |.i.iiit of vicu, tin

|.li,. Ml the I'.iiini' tidii nf nin.<tor

. \i.i l.itiirni' iif tl

iikI

h' |ii..|i..-il ion I'liiiiiiiii It li;|.* iiitii.illy l«M'n nr;.'iic.I, flinii(;Ii

iiiiiiiii'ily for tile voii,<'.|iii.iii !- to till, of r-i- iMi^ii.ir^fiiJly. ill si'ViTiil cuTH,
i\.iiit of llic iiiii^ti'i'^ lii ;.'iiL;i I!,-.'. '111.' tl.iit t'li -iTMinfi ki'o'w lr.l;.'c nf tlic pos-

i'. I. rii.r in tlii< ciM' ii.liiiil, Ih.il tlic -ilijliiy or tlic liU.'lilioo.l tlmt llii. niiis-

-M ':;' l.i-t (lis lilV l.y ii:i~on of want tiT or -oiiii- ciniilouc for wliiwi- ii<'l> lip

: . 11 in llic ina-t.r: tlnil i-, tlii't tlir i-i rr»|.oii«il>l(. n.iiy at >oiiif fiiliin' in-
' "

1 vMis ^'iiilly of tl'r (oinnii^-ioii of di'tr'niiinalc liini' In' ^'iiilty of n.".'ii;.',-n.'.'

,1 -I r,v !iii-.l. niiMiior. It uoiil.l l.c >in- i- a siiMi. n.nt lia~i-i for tin' iiifi'ii-iici' that
:iii iii.lie.l if llic law, ill anii..\iMf,' in- !•. ini!.!,i lly arri-|'ls tin- li-k of an in-

. i : ! 1- to Iho ii.Iationslii|i of nia-ti'i aiiil jury from Mii li nc._'li.^'rin-c uiicncvrr it

.i.i!:t. -liniild riotln. the foMiicr Willi sliall a<(iially U- i-.ininiittc.l. Uiit tliii.
I

1 iv ill';:.' to i-oniiiiit t'lii- criinival ilic.iy lia- l.nai r.'j.'i-l.' I. I.illlr /{•'I:,

.1 -.1 far as tlip piivalc ii-lit< of llii' I/. /,'. ,f /'. /,'. r... v, !, r. rflt (ISSIU
-ii\.iiil an- ron.rriii'.l. with iiii|iiiiiity. IS Atk. :i:i:l. :il('i, :! S. VV. ."ill; /(/.;ii(.,ii

It 111.' riuht- of the paitii'-. llu-n. iiii' v. Iin/.l (|s:ili Km Mo. f,!, is S, W.
M I.- I. L"ilalr.| on tlir iia-i- of a roii- || I'.l. wlirn. tiic II.ml som.'wliat iininr-
li.'.l. >y o|.iiiioti. iij.on till- pliiiiii-,t .--aiily -ii|,|.url..il i: s i nni-ln-ion liv a.

I

nil.- .1 law. till, ilif I'.lant^ wiai. rr- x.ilinL; |i. lli.. \iay ir.'iii'ial irfiisaj of
-|.i' -il.l.' Ill tlii'ir ciniil.n.... |,,r ail .lain- tlio .\iiii-iiran i-oiirt^ to rnfoiri' even ox-
11::. mIiii'Ii wa- tlii' |ii.iilii.t of tlnir iinn [nr^^ io;,i rai t. cxriiipl in;; a ina-l.-r frnni
iiti-..iiiiiii<-t. Nor will llii- ri-iilt. as it lial.ility for n";.-li-,.|ii-,. jn tlir pirforin-
Minis to inc. Ih- varicil if wc .on-i.li r am-c oi liii prr-onal ilntics. In l.iuhl.r
tlii^ UMttcr on flic l.roi.lcr ;:ioiiii.| of v. Chlcuid. M. ,f St. I'. U. >'ti. Mss:!i
C. iiiral •oiivcniciicc ami pnhlii- -<.iiirity. .'ill Wis. 1:27, .(s .\in. l!cp, 4s:t, 17 .\. \\\
lliiit the master shoiilil U- .aicfiil in s7(i, wlicrc ii car iiispi.<tor ivns iniiircil
the ii.n.liict of a Inisincs, to which peril l.\ ears eareles,|y ilrivcn on to the ic-
10 life ,iltaclies is impoilant. not only pair track, coiin'scl for ilcfenilant took
til t!ic servant, lint, in an ci|iial ilcu'rc. tin' f;riiiiinl that the pl.iintiir acceptei!
t.i llic lonnniiiiity aUo. It i; of piil.ll.' the chainis ami lia/anls of a most ilaii-

i.ii.icst. tlicrefiirc. th.it no mi. I i\ e to the ceioiis service, lint llieeonit sai.l: "l-i
.s.Tiise ot lare on the part of the rrin- tlii- -oV When a car i- stamliii;; still
.i|.,il mover of sinli liii-iiie,s ^hoiiM t,c ami ili-cniin etcil frinn anv power 'which
i.iken away or impaireil : ami this wonhl eoiilil nunc it. an. I in a place wlierc there
he the ciri.<-t of ih'i'lariii;.' liiiii irre-pon- wa - imt li icni..t.-l reiisonaM" siispi-
-il.lc for his nef.'liL.ciice to his eniplnycc. cinn or appn lieii-i.ni tli.it it oiil.l Ix-

It is also of moment that tlio-e who inoveil or at all ili-tiirlKil. where i~ tho
aic ini|iliiyeil in larryin;; out the ilctails ilan^cr? 'I'licie wmihl he nearly the
.if 1111 iiii.l.a takini.' which is at all liaz- >anie danger in ilcj.'ri.<'. ami the s I'me in
.11. 1. .11- -h..iil.| h.ive an interest in ol«s,.rv- principle, if a per-oii shoiihl yo nmler a
ill:; .111.1 iletcctiiiM; the lapses of Iho-e twohorse \vaj.'on in a fanner's yanl. to
,i! III.' In, 1.1 of such l.iisimss; for it is. repair it. without any appichen-ion that
in iiiii-t ca-..s. impraclicahle for smh the farmer wonhl hitch to it while he
^..li m.lin.iles to piotcct tlieinsi.lves was so nmlcr it ami iliaw ii over him.
.iLJii:-t the eonscipieiiccs of siicli mis- I f the rule is to Im' est ilili-lieil that any
i.:;.lii.t wilhoiit, at the s.iine tiiiii'. con- railway servi.e is ilaii'^'croiis he.-anse a

'

111' niiLr -oiiietliinj; to the safely of the employees are careless ami neiiliireie
M'i..-a- at lar;;e. The intcie-t of the v,lio-c iliily it is to ;;iiar.l him fiom in-
-. I \.iiit to 111 inu to lif;lit I he III ;;lccts ani jury, then tl.ci.' is iki railway service
iiii!i--:ons of iliity of the I inploycr sh.ml.l which is i;..i .l,in;;.roiis. and' the pm-
!. ii.iii.iilcnt with that of the I'oinmii- ployee tek.s hi- chances, not that th.
lity. .Ml (on-ider.ilions of welfare to p.ii t iciil.ir ser\iic .ir diitv is daiiL'eroils
'' puhlic. tlieivfoic. sccni to lead to tile in itself. I.iit tliat i- \viiri.e inieh- -.. by
Millie result as that rpached l.y an PX- the hahitiial ne;;li;..cnce of everylMMly who
aiiiimition of the contract whicli the law miylit be ahle, by his nej;Iigence, to in-
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TM. ^y:,^ „f .(.if,,^ ,1„. |„.i,..I .i,„„iu„ to wlii,.], M.is ,,.,.„„ ,„ ,

.

";"7'""""^ ':-""• -I'-' '-N„„.,vlvi 'n,.„„.i..,', ,:,u

l'l•^^'->'^ <Ih' 1--Ml,ili,v ,1k,: iMMM.v 1... in.i„,,..hl,n.n J. his ,,,.-,.,•.

^;;i:. !:::;;

.
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!!".'-!- '"- '' -' - -

l-lK' <if r;lll\i \ si'MJ.-,.. Tli(
> "HIM. nil

lie ,y,;y Ml:in tint tlii> i.

:z:Jur:xrk::r\^^'::' 'Z ;j"f-i--v""i«.-i.i;;.,v,;,;:.,'M,,v:

i''^""*"f' '->• f'--- • • it. w!ii..i, »:,s tin i:r;.>,„ t^'^'vM :
;': ^:'r

;:--..:;;;r „;:-;,::t„--: :••!,: ^::r-„;'[C'; ;'
;

:'

':

'

^"i
-^""1'";.' -un i„„i ,ii^.n„i„M.t,.,i ...,.vi,.,., V,. i, N , 1 1, , ;,

oi,n„.,oi,H..,r..I..-M,..,snf -. l.o.iy ,.|„. known. »l,i,.|i .oiil Jj hiv I ^
',"'" '";'";-";""" '• "" fain, on tli.l ;,„y .,.i>,,l,l,. f„t„ ,. at',,',,.Iiii.k. wli„l, 1„. u.i- not only not I»,mm.| on ,1.,. „.,,. of „,', ,'..'• ," r"" ,

, , , .
"""' "II tl.C' |,,ll I (,f tl,i' ni.l-llT " //,;//

In Minn,-ol,i (a >tal,- in ul,i,li. it

"!!i -\. W.
^I't. if t]..- .•Iniiint of con'""". I-,

"I""!......,.
11 ,.„„... .;; .1, ,.i: x.; ;;;,',.,„,,:;;;''';;"

;:

i :.;; - r;;„: ;,--;- •;- i-tz ;:;;' :;, ';;:i"r:;;;::;- 1 :

;

l.it,
1^

It, ,„„.,: l„, 1,„.. ,„ a,un.,r.,.nl „|,o:, |,n,I.:,l,i|i. j,.. ,„
|,r,.,i ', Iv 111. ,,i.nil-iM-,.,1

,., s„|>,,o,t ol ll„. position i<. ,.lu,,„'i,.r. a iv ,.i,, llh ,| ,. - T .

... sul,-t.,n.o, that. .na-n,n,.l, a. ,,h,in- ,.,„.,,.„ i,„ ,. l.av' n, v ^
\'

t
1
«as a.v,s,Ml „y ..,-,ta,n r..I.> tl,at t !„ ,u.,v-~ilv of a.l.Ii,,.

"
. i, :-.

" .<T ..n,,,lou...s n,„-l,t ^,„lat,. o,!,..,- ..on-i,l,.,.ati.,n whi,- , "halT ,- ^
'

I'l"•, " ?!'*'"'* ' " : '
^"''' ^'' ^' I'^.-i^ for ,liir..,v,„i,,i„„ tlu. ,.,v,,.i, ,,•

f" MiMin tin,,.. an,i that. nil,.s u,t.. tl,..,. two p,,.-nn,„tio, J'"-,, I,-
• I'L ^

adopt,..] .n ,„.u- o, M„.|, a ..o„t,nu>...,.y, Uul npon'tl,,. >„ ,,,-,|' „,...,
„f

;;"..I,I not l,app,.n «-,tl,o,it a ..onvn.n.nt i,„, t!:,.' ,i._.i„ „f a.'.io.' ui,,.,,.

:,v;;:;,:r^>? ...VI:' ; Vm:
"*'*' "'.•";. ••' ""• '":>">> i- .. ihi„u .,.,vaployees, tlioivfore plaintill' assumed all urpni-e. N.-'vol

II,,'

i\aiil -

iiii.o II.. t-liaplir .W.I.
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li ^liiji III'*-." 1 Ik- CI lie

i'..i\Mii'il ti> (ir l.iUi' iuii

•[iiii'ii tliat t.lif sci'Miiif is iKit sii|)[iisi (1 fo li)<)k

Ah V a iiriMc li oiMi

•ni;t. Ilic ciiiiMiiirciicv tliMt lie iiiav

ll

10 m-

\iii'i I'lii'i

iitv oil iIk- master's part lias ]ii'i.ilui'c.l a i'Di'iii of

til at1 IS VI TV tr( III: II Iniiiiil in l!ic n-|iiirt,s

;l MTvail I 1ki> a I'iulil III' is ciiiiiNil tu a.--iiiii<', or li "'II I ho as-

'"If tlu> IIK'-liT 1ki-'. Ii.v h'n riWII [IIT-

..l:,il l!i'.'!';.'.'lli ! cir lli:ill'i':l-;iru-r, m-
lll'i I till- li-U 111 »llirll lllr scr\;llil i-i

1 -.pii-i.l. Ix-viinil lliii-i- iiatiiLiil li-lv- (if

! ,! I iii]i!'iuiii'iil ttliii-li iiiii-l U' |iri'-iiiiii'il

tu l.iM' I'.iri in ('iiM'i'i;i|ihil inn wIum lln-

liVIIIMll H:li i|i.r]iliNl. ;w. fill- i>i-

••'..:. Irv kiiii.\iiii,'ly i'ni|il'iyiii;.' iiiiniii-

irti'l -iU:inl^. Ill' >ll|i|p|wM;r lie-Ill liu-

ii;:ii Inniiy, or tiir IiUi'.--jin lirl -n^r

l.i,iiii!,ii uri llii- |iiiriii) Ir r.ni j|i|il\ : I'm

i!)i ^r'.int iliii-> Milt. :i- nil ini|ilii->l |Mit

ri lii^ riintijri. t.tki- n|iiin )iiiii->rlf niiy

ii'rr li-ks III. in llii'^i' n.ilmnlly iiii i-

... lit til till- cnipliiv nil nt." lilni'k'mrn,

.1,. in M',1 ii'iii \. I nil uf \. mil It. I'u.

]-'.\i r, i;. -t i'v s. .-iTii. .,:! L. .1. 1,1. 1!.

N. S. JiKi. .\irniiii,| in I.. I!. 1 (.». li. Uli,

::; I,, r. n. >. .-ii;!. u Wnk. iii-ii. i ii.

.•i l;r-t A s. ::u;. :',:, I,. .1. (.i. is. \. s. j:i.

K;\> uliii-li nil- iiiit ii--iiniiii :ni- llm-r
wjihJ! ail' "lint <'on1i'nt|iI;llril liV the

r. M't." .\i„IIh,,i I: I! r„. V. Ihi.nhhi
(|sm i.^it r. s. .•ii'.i. :is L. 111. iiHi!),

II Su|i. ( t. IIi-p. lis:',: //,(,.',. V. I/m/i ,.

"N (ls:i.-,) If, ('. c. A. Hi. lit f. s.

.\;.|.. l:;2. lilt I'l-.l. sit. Inn l.-.-nlinu

.M'i--.n-!in-rl|s cmi-. the niMrt. :iftrr l.iy-

i'l,' liii'.vn tin' imIi' ii~ tn lln- -i-rv .ml 'i

ii-uiiijitiiin of iiriliiiiiiy li^k^. pi .li.!

• li'K: "Hut it i-. i)!!i!ui-i- «lirrr in-

iiiilrs to M'lvanN 111' u'liikir-ii li;i|i|'i-n

iy riM-ii;i of i!n|iru|M'i' ami ilrl'riti\i- nia-

iliiiiiiy a.nil a|i|>liam'i's \kii1 in tin- jmi--

1 I'M inn nf a unlk. 'rill' II-.I' of llli'-l-

tliiy cnnlil not fmi-i-i'. Tlu" li-n.il im-
|'!i' itinn i« tliat tl niplnyi'i- will ailii|i>

-'iit:iii|i' iii-.ti-nini'tit-i anil iin-aiis with
Hhii'li tn rally on lii^ liii»ini'---i. Tlii-~r

!:i' ran |irn\iili' atnl maintain liy tlic n<i'

nf -.iiil.il.ln <'aii' ami nvii ^i-jlil : an., if

ll' faiU In lln m) \:v h j.'ililty nf a
liii'.ii'h of liiity iiiiili r liis ciintiai-t. for
till' f'iiiiMi|iii-iiri'-i ot wliirli lio oiiukt. in
i:i-!iii' nnil sonii-i ria-nn, to lio ii'-inin-

mI'Ii'. SiH'Ii we iimli'i-taml to lir tlic

]!'" I'f law ami tin' piim ipli-s on wliicli

i! i- Innn.liil. as nnu fully c^talili-lii'il

ly antlinritv." Sumr v. lii,iisiit„iiir U.
'j: ilsi;4i's All.'ii. 411. S.-, ,\in. iVr.
I'-il. Tlii^ slatrinciit of piiiiriplci was

-I'.i:.

it lii *,

0. (l.>^:(t) 4ii Ml), hi: i; An

(laii'.'i'inns jnl> nf vMiik oi a virviri' nf

any kiml. Im a~-iiini-. all tin' pel ils n liii-li

In lull',' 111 tin' \Miik it-ilf; ami In- iiiii-'t

111' liilil ti> laki' all till' ri-k-i uhirli ^'lovv

lint III. ni- in any way cnniiiiti'il witli.

nf )MiIain to. t ho pi'i'fnrinanri' nf the
lint.- h" li.n a-»uiiii'il tn ili-iliari.'('.

.\'jain-t sii.li I'i-k-* ami iiiililfnl-i lio

may. ami lie inii-t. taki- |ii'np.T pirraii-

tiiin- fur tiiin-rlf. at lii- juiil. ami is

lii- i.un iii-nirr. lint tlii- inln i|n.'-i iint

.

nil •liniiM mil, apply tn arriilint* nr
injniii"" ir-nllin;; tmin c-.ti in-ic < aii-*'M

ami riii'iiin-tami'i wliii li <aiinnt lie fnro-

Mi'n liy liini, ami witii'li liy tlu' t'MTi'i-io

nf ni'liiiaiy ('arc ami i-anlimi lie coiilil

iMit antiripati' or |iri'M-nt." H'l'in v.

/•.r/ir (l.-^fii) H X. V. 410, 82 Am.
Dii'. lit.-..

'-( n'lii'ially ami onlinarily tlio itiaiter

ami M'lvant, in tlin cnntiai-t of pinplny-

ini'iit U'twi'i-n tlii'ni, dn mil nintiinplatc
<'\lia lia/ai'iU, . . ami lii-mi' tlie

l.iu iliir-i mil imply, in tin' aliiiTiro of

i'\pii--i -lipnl.itinii' (o tli.it I'irii't. tliat,

I III' inntia.t I'liilii'ai'i'.l -sinli lia/anN."
furf, I- V. 11. tl r,i \iiitli Ciirulhm R. Co.

( l^s7i !I7 N. C. (Ill, > s. K. nSl.
Hilly tlin.,. li-k^ an- as-aimfil wliii'li

a I'la-nii.ilily piii.lint. ami <ai'i-fiil man
"nnl.l lint i-\piit to cmniintcr ill tlio

ii~iial iniM-.' nf lii-i I'lnpliu ini'iit. Kmin
V. fl i, „,,,,. I/. ,( Sf. I'. It. Co. (1S|I,->|

;i| Inwa. I 'J I. il'J .\. \V. tllt2 fin^tnic-
tinii n-iii._' tlii'-n urn. Is apprnvciii.

"N'l navni of jinlillr pnliry. nml nonfi

to 1h' iliiliii'i'.l frnin till- ciiiitiact of tin-

p.irtii's. cm III -iiL"_ir-ti'(l wliii'li slioiilil

ii'lii'Vi' tlir cnlp.ilili' m.i-tir from re-

»pini-iliility. .\ Ml. Ill canniit In- iii.lrr-

slnni as < .niti.i. t in;; to t.ikc upnn liiiii-

i-i'lf li-k^ wiii'li 111' Ill-it lirr kiinws iinr

sii-[i.'. t- iinr li.i- I'lM-nn tn look for: and
it '>\n'iM 1«' niiiii' ii.a~n!ialili' to imply a
riintiai't iipnn tlii. part nf tlic ma-ter not
tn iiivit.' till' si'r\aiit iiitn iinknnun ilan-

{.'i'ls. tliaii niii- on 'he part nf tin' serv-

ant to run tlie li-k of tliein. Rut llie

ipiestioii of cnn'iiai't may Im' put eiilirely

a-iile 111. Ill till- la-e, ami tlie i'e.-pnnsil>ii-

ity nf tile nia-lrr may lie planteil upon

ll

s.iliir ;jiininil \\ iiii-li

I. -p,,ii-il.|r if till

llll lile

I'lalinn liail tint

Uli en a person is einiiluyed lo do a
\

i'\i-iri|. Will III.. r in\iti'il upnn the
s by tin; coiiliat'l of bcivite, or
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In l.illlr Mi„,nl If. Co V .S7, r,„. ;
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nn.i „.,,.i,.,. „,,„., ,„.,.„:,ii;,;;i';'"'^
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;;•"•- "-• «i..-. ti,..,o is „., .;,;„:

I^l- |M(.|M),iti„n til,. ,., Hilt <,.iMm('-nf,., „J
"".."'"'^ '"• "'•ivico ill it^^.lf. .,,,1 ,i,:

"^'' •"""' l>io,u,.ili„„. If ,i,„ „„Hv ll.: ..',''' ."" "": "• nnlinniv ,,„ - u,f,„n

i

iiiplin iiirr,!. i, 1

•-' I'o p..;i.::.iv",„a ,.;,.;;;: "ni/i^nHMM* ;;;:;"^'; '" '"'''*' "'">'"'i''''«'.Mii'i;'r

I"'-"" I to luv.. ,n„1,;„.(,.,| in r.f.T- /' • -." ,''""""«'•> ll,..|„. \, ,„„,,,

l'^""-. .-r.v u„„„f„l a..ts. Am ..•.,,,.:. ;„ ' t'^' _^,:\
' '

'^^
"M'!'- ^'.^. - F..!.

t.. mmU It „ |,,,t of tl,.. ,on. ,;„.,. Tl,;. „„„ „ ""'^'
'"V

•' '•" ""* "' '!-

;-;-.toc.|,„,.vo„l,i„r,l„.;.nn;..n"o'
'u^l, '^'^ ''r^.''

''"" '
'-ilcr of s.alliM- wain-. It »as i,„t « va)

,' '
'''• ^*- '"'I'- "

I., ,,|.

77; M, ,,> V
tl,.. ,.xp,.rtal ion, „!„.„, 1 i„,,a„v l,i,..,| 'v .';';'.'""' ['" '"*'!•*> -" '' ' ^

Mi'v.'ns, that til,, two trains ,l„„i|, I rii,
,'•'•.•'' '• ^' -M'l'- <i-'7. 8S K,,] -

;

^•,.iill,.n.„t ,.a„U an,l thus .-o ' ^ ' rr^"']'-
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-
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'":-i'l- that. i,..,;,,:. partv s 3^.i ^^j '."• 1 '^' 7 > "" Mass. i,„, , . A,,., |;,

las no I,,,,,,. ,.„„(,„i ,„,,r ,,„. ,„,,J„,-|,p
'"'.•'"

l'^,^'"^-^- -!•'•' 54 X. 1- vii;
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Till' ll-r (if llli- |i;irtiiMll;ll' lrl'li|iMn|.ii;y iti «l|rll n c, nil' cl'ntl I<, til

.:iv iIm- I<'ii.-.|. .-iiiniu hat. lui I'lrl uiiidc. ii.- it liriri::^ iiil'> jii\i:i]p.i-il imii

i-liiK't iiicaiiirii:- .>f tip

till

;i--uiii|i' i"ii. h
.1. l:it,.ii; t.lu« (Inrllllii' llliil.'i llii> l.,|-|n, tlii-i'c|n|'|.. il ii|i|M;i|-- tii In

urriilcilly jn-clcral Ic 111 iiiiploy ihc wni-iU iin-iiiiii" aJi.l 'pi'. -iiiiiii

iiiiti.''

A iliinl rrasiti for Hi'' cl.irtiinc. wliii'Ii [utIui)!- <cMri-<-l\- i1c-itm - hm-

licc ill 'Ik' |in'-' lit CcillllCI'tilill. \< tlial. wllirh i~ ;;i\. i, in ;, i-.t'm ,M-r,

ill wliicli it was ii(i't;inN| ilml a l-i-i< uliich r( -nlu |Vni:i I'lc imh-'t^
nin;li?:«'iii'f is ii'it arsiiiurd Ik aii-c if is nut n natniMl :in'l ni'.|inaf\ in

.iilcTit of tlif sci'Naiil's \V(ii-|^."' Wliat i- tlm- a--i:;nic| as a r« a-oii is

njiily, ill a loirical jmiiit of \io\v. noiliinu' nmrc iIimh a -t;it ini'it, '"

tiic doctrine itself in aiiotlicr t'onn. 'I'liis a--Ttioii ..f 'lie conn <mm

ilMI) fi2 NVI.. 3.">S. 8(1 \. W, lilOH; of tlic Hcl^i,,• in '.dii-li hr U viv.' ,',-[
:

Itil^iO-l V. Itihit.rlll l|XS!l| l:!| |';l. I, Ml llr h:l' ,1 li-lit 1.. lnv-nMi.' ll'^iT ,11

.|ii!i. III Atl. ;ti:i; Mmniiir v. /,.///.
| ri.|iir .niinti.in >li.ilt In. -n.n t., lii,

ilsHT: li. I.) l:t Atl. HIS: V,,,./, v v. -miMv, mii.! tl„il lii> -liiill ii..| I. .;•.
.s'.ii/(/i (1H.-,I1) 28 \'t. -.!!; Viiilis V. i-ln- h-~\y aii'l ii.v.,ii,.lv i.s| I I,, ii-|,s

Mm) if v. 11'. //, Co. (lSli;( !i.-, Wi-i. licit 'iiiii.--;ii ily iTsiiltiiiL.' fimii lii- .•.

4tiii, 7i) X. \V. (K;."); ItHiiiii v. Siilhniii <.m|imI imi. iiiiil »lii<li iiii','lit Ik. ihi-mmI.-.j
il'iiini l!i.-i I'a. 474. 4ii All. Kin. l,y oi.liTiMiy i.;,r.. .iml iiii.-Miitliiii .in tl,,.

-Till' ilnty is «n tlir iiii|ili.yiT to fur- jMit nf lii» iiniilcyir." 'i'''.- n v /'• /ir

nl-li tii< riii|ilm,.|.H rriiMiiialily siifi' n|i|ili- /,'. Co. {HTlli III Mn. li;:l. li Am. IIi |i,

:iiii'i'< with vvliicli to ilo tlii' vvnik ii-- 4!'"

.JL'iiol ti> tlinii. It i» also liis iluly to "If. Iiowi'vrr, tlir mm-Iit li.i^ siiiM.|i.,r

kmnv what niipliaiici-t nro siiitalili- ami iiicaiii iif Kiiiiuin^' wIhIIhv ;oi\ .i. i wi':',

in I'nriiniiiii anil iiriliiiaiy iisi- fur till' piir- I r atti'iiilnl willi ilaiiL'..r. or « lui li,i- it

[in^o. The ciMploycc lias a riL'lit to ai- ii atniiit to iimir ii|iiim thr ^iiv.mi, i m.n
•sumi' that liis ciiiidoyiT will iiili'lli^'i.iilly tlir latlir lia- a ri;.'lit to rily iiipiui tin-

;in<l faillifiilly ili-cliai;.'!' tlii'sc iliitii'-. If fmniirs ;;ii, inline' a'_'ain«t it, nr uarn-
tlic work ill whirh lie (•iii;;i^r,.< i^ uriv In in;.' him of it in tiiiii' to i.«<.;i|m. il."

Iiim 111' slioiilil lip in^trmti.il in it. anil /,>,.. .\, .'7/.. ,( V. /,'. (<,. v. shn.ll .isiiji

it hi' is not aci|iiaint«.il with tlir latiiit 1:1 Ky. 1.. lii'ii. <Mf2. Is v (\ .i|i

.!aiii;iT< iiuiili'iit to it ttiry should Im' ex- In a \Ia-.ai liii-rl u r,.-i.. I|..|iiir~. .1..

I'luiiicil to him, that ho may, >o far a=i --I'laks i.t iinii-iial iliiiiLii- In ivlij.li .in

rnii.i,trnt witti a proiii-r pn fonmoni. of implipu-c nlin has nnl likiii ihr ri-k of
il, auiiil thrill. In sm.h ,;,-(. hi' i., not Ihiiii with mtiial kiii>.vl...!..'i. of thru
imsiMiii'il to know wlirthir his i.tuplimr r\i-tiiiii' hi- a ri:.'ht in a--iiMii. WirA
ii.is fiiriiishi'd appliani'i's uhiih air na- hr uill not Ik- i\p.i-ii| l.y iiiliiii;; an
siiiirihly safe and in ordinary ii-r. and iiii|'louiiri:l. I'li'n, \. \ , ,. ).,,,'., \, //.

Ill' is nut I'harfii.alilr will- an ,',s-iimption i( //. I'. '',,. (IMCi lii'.i .\|,i~,. :ir,:, 17
"1 th,. li-ks iiivolvi'i! in th,. tailiin. to N. 11. s77.

pnividi' thi'in." Hnininii v. l.iil:: (IslCii .\ jury is pininrlv iliariri-d that, in
I"pS I'.i. lilti, 27 Atl. S!Mi. till, ah-.'nii. of n'oth-i. nf the di'i'irt in
"The snvant has no contiol over the ipie-tion. an i.niploM.r h.i- a 1 iu'ht to as

nialtiT. lie aet» in isiihordiiiat ion. lie siiine, in the ali-e.in' of evideiiic. Ih,it
n lies wholly on tlie jiiil;.'iiient of the ilanu'eroiis maihiin ry or a|ipliaM<es
rii.iMers th.it siiitalile maehiiiery and Ihe whieli he has in elnii;;!' are defeetive,
milled reipiiiements are supplied. He llnit the m,i-ti r li.is u-ed due dilii.'eiiee

has not the means nor the opp.u tiniity to knp it in v"""! order and in a -ji fp
I't kiiowiii;.' whether tlioM. furni-lied mav eoiiditinn, Ittlii'l, v, SI. I'mil cili, l{,
lio safe. Mis atteiition i- ,.>;,. l.|-i..,.ly f,.. (ISC:!! .,.-, Minn (i:!. .m; V, W 41!],
'III.' to thp peeuliar ilutiex ineidi nl to '/,.;,,./.,. .1; v. huh ^^.HIlJ ISS HI.
his hraiieh of the en.ploymeiit. lie as- 484, j'J X. K. jOl,
sullies the risk, more or less liazanloiia.
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onlv Im. rcyiir.l.d ii, ,„n;-rt ii,„,„ i|„. liv,.,,il„-;, d,.,, t!„. xv.n.U „,•
unil iiihI ..nliiijirv iiu'Lii ui" uiv I.. !- iin.l.i -(.,,,,1 in i|„. i.. •I,iii,.,il jj.,,

arbitrurv mm«- which h;..-, U-n mtarl,,,! to th. n. as a ivmiIi ,,t |lu.'„i'
oral,i.>ii of the cl.K(rin,.. 1„ „„ ,„h,.r >,.„„ ran if, U; ullin,i,,l ,h''
Uicso wonis uiv lint a. ai.iir.,|.n.,t,. a .1. -ri,,! i.,,, .,f n>U .•au-cj |,v li,

niast.r's iM--ilip.iic.- as ih.'x aiv ..f ri-ks rail-.,! hv a f. I|,,u .,.rw.„ .

ii.'irli,i:..ii.y., or anv oth.T of il„ ri-ks „ h rh'i-^. ,1 as ..r,|,,,,:

274. Assumption of an extraordinary risk inferred from knowledge
thereof,— Th<. ^l.^.trino tliat a .rvant. whu has i,., kimuhWi;,.. „t

'

or c<.n..tni<-t.ivo, of an i-xtia..r,|iiiarv ri>k. is n.it. rhai-.al.l.. nlil,
i'

n.ss.M.iption (s.... § L'7I. .s„/.nn, h .,,,,,li„i i„ ..v.-rv 'juris,ii,.,i„„ „,

vhirh tho jiniK'ipl.-H .,( th. iiiiicii huv aiv r-. -iii/.r.i. i|„. |,,.;,,,;

conwi-M. of liiin doctriiir. ( ,:., that u s.-cvaiit is to !« r.-ani-.l a-i ,v'

Jiiff a.ssm,ir,| anv <>xt.ra,,r.iinMn risk of uhi.-h li- ha, I or .,ii,rhi. u, !,;!>

"'''; ''• loiouN.Ii.o, iK.fu.v Inn injury was r.-<'.iv...l. was :iUn a,,,,i;, j

unncrsalk tintil .•oni(,araii\.|v nr.nf, tinios (««.. < l'^t(, /„/,„, ;,„,!

is .still tho pix-vailin- ru\o of law in tho Cnitv,] Slat.'.s.''

.rv'-T!,'!;.,,'''!''.''!''-!
' u "i"-'

""" """•' ''^'* '"'"'"•"• •'>• "'- ""'"v. tl„.

tiullv I ,,,^.ni,,-,l. It shuiiM 1h. „!,. ,„.,v |„. ,|,.,.l;,|,.,|. „„ niatl.T c.f I, t„-.A-,1 tk„. ,„ ^,„H. „f ,1,.. .\ ,i„„„ |„.„„ii,,. ,„•
,„,,,i..,.n.'. A. ; .

, „.nmu ,< l,:,s l„,.n ..n(i,..|y or |Mr.i,,n.v ulnn ,..;i...i„. ,l„. ,.,1,1,.,,;,. in, ,,..«Mt,„| ,„ ,„v.,r ..f „n ,.ltr.n;,li».. ,1,,,.. in ul.i.l, ||,is ,| v lias In,., aiM.li,,.
..... M will 1,.. t„..,t...i at l..n,-tl. Iiavu .,l.,.„ ,|,„k,,, . ,h I,.. ..,,,„„ ,':

in .I,,.!,!...- XMi... ,->,/. ,,.-.. ||,„. ..xi. i,,;; -a,,,,,,,;.,!" tl,.. ,i,k in ,,u,-','d.Mi,o w!,..t, .|„.ws tl.at tl,,. s..rvant -l, ...nl,, .i„n l,a, r.-Mill..,! .S,. .l...'

n.„o,n,al n-|< whirl, h„|„.,v,m,.,I aft.T nia,!,. s,,,,,,. ..,i,i,.i„„s „„ «1,,,. 1„. „
1... ,,..,(,„, „a,u-.. „, tl... ..,nt.a..t ,„,„ ;;m,,Is .„ a .„is.l,i.vo,H |„.,u ,-,.„, „iM,..m.,..| „i..n.|y ral-.-s f,,.- !!,.• j.iiv the t., ,i,iii.>l,...v

<|..,.^.t..„. «h,.th..r h.. «as ^Miilly of n,.j;. I n,t.;l hi,:,i,l,„„ ,„„l Itnli.h r .1. ..

.

Ii^-,.||.-,. i,i ...iili,ii,in^' to ..\|, hill,,.,. If —I'li.^iiii v; /•„„/,,. ,|si:
to 111., (laiiixi'iiius .iiiiililioim

!(' iiio-t [iiiiiiiiiii.ut .liMiiii.lon .,11 !...».- 1
of th.. Ml...nn,.iv „.|,|,„.. .,„„„ ,„ i',„|i.

;\ll..>l-t.. A- N. ..W. -7 I,. .1. K- !,. N ^

oat., that tl„. latt.T is in it, tii,„ liri,,;; !:'• '
''"'""' ^'' """'" MSi'c', :1 In-t. ;,

ajruin sii|)..i>.cl.ii. (S.... this not..,
V. -':1H: rullH V. I'tuiihrii I

!>,-

It shoiiM aKo l,o ol,M.rvi.i! that a '"'." '"• '"^'*.'' '" ^<'- >^.". < '-

laifie ni.Milicr oi .l....i,ioi)s. niiinv of -'.i''^. "-"i.""
; MiT'imin v. 117/W- !-

thi'in re.i.l..n.il liy com Is whi.h liav..
'' '^''- S.ss. ('as. 4t|i scii..... :ii.^ : i

,

»(lii|iti.|| th.. .l.Hl'.iii.. of a .-0111 rail iial '"'•' v. A', ;> (lS.;;ii 1 .S,,. .•<,.->, .,,,

a~-!tii;[)li(in of ,-\tr,ir.i ,lii,.ii v , ,-k-. .-ijj- - i i, ,. 11.7; l..liun v. Th„,i,ii,n ^i-^'t
lio.ly n th.siiy whi.h. ^.i fai a- I h.. -.iv- \'iit. I.. i;i'|i. (|..) 4.
anfs li-hl .,f a.tioM i, . ..,!.. ini.il, pro i;,!,,.,/ ,../m7v. A.,/,„ v V\
duces viiti.all)- the same coi,M-.|ii,ii.<.s i ls:i.j) H7 i;. s. :i::s, .i7 I, .d l.vi.
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Tli'' ffTi rt of t1ii» r)[)i I'll ti. Ill III" tlii-i ill i!
I I 111' v\ Ml fiTi ii iii'i' to n «r|-\'-

an! -I II •ilillitv III iiiiiiiiliiiis iili iii'iii M iii:i\ U' l<>ini,ill\ .-'.itiil til

A .-J l'\!lllt ull", cillirr lie I'liic I'!" ) I iir III iiiiiii iH'i^ ilii |iiit'iin

:ilin- 111' till' Ciilllrart ul' 4i|ii|i!i ,\ iiii-ii!, ' ;|. il-i-i'l'l :i i In i|. "r • M-lil. i;i tin

iN'Ti-i-*' 1)1 |>l'"j"l" cai'r. fii liiUr .1 • rnaili' I, iIkiI I lir 111 liii.ii\ 1 1 II /a I'll-

Sip Ct. Iti'p. •.'!>.•<; \,llh 7 H r„. V.

A.,,/.i,i 1 is'Ni ;ii c. c. A. .i:<.-i. :,•* \

s. \ii|i. :i:7. h; r,..i. ski; i:,.,i \, >/,„/

K.I,., I isdiii •ji) c. c. A. :;>-l. :il f s.

.\|.|., :.-:, 71 I'V.i. isii; I/. /',./, \. I ,.,^

hil 'Ill It. I'll. I IS'iT I .',-, c. c, A.

iiH. ."ill I', s. .\\>\i. •.•;. :•> \ I I. .'iiMi.

.W.,/,.t,,i,i. Itiuliii.i V. 7'.,i,,.>M.- c,,,!/,

r .{ U. r„. I IS'i.-, , ln'i Ml. K. \'i «i..

)'i;i; (I'l. ill/Ill /'. /.'. »,, N, //,/,,., I Is Mil

ij A 1,1, :iiM». II Mo. Ix': III I .1'. nihil,,, I!.

if /.7., (/,(. «'o. V. J//.,i I Is'i'i nil M.I.

;vi. .'II I,. |{. A. ^.^r, 1.1 >.i s. -II,,.,,.

i- II, mil iiiiicciiiiiiy ill tlic ii i U:r
t.iiii- M«>iiiii|itiiiii III ri-k>" 1111,1 .,iii-

iriim'.'rv th i.'lii.'rMri'" in llii,^ M.ili'. ^ll>

r:,
'I

.1 \> III.. ;...^/.

l,/.,.,.,r,v, - r..lili.rr V. r:ii„i,l,l

ib'.i;, .'i7 .\iU. liiii. JI) S. \V. Iii'.Mi: SI.

hi, ' I I/, il .><. A'. l„. V. Diirii I iMil »

ra Alk. .'iS'.l, I.'. .<. W. Hll.-); /.|,i„i,, r,,i.

h.„ .v..,/ nil r,.. \. //.i/i I Is'rji .-,ii .\i|,,

j:!;i. \:> S. \V. i;iMi; /.,'//. /.•,,./,. I/. /,'.

il /. 'i'. ''„. V. I.I II ,, II I Issiii IS .\ik.

.1.;:;, ;i s \v. .-.n,

ril.i,,iiiiii..- Sill, il, II V. h'.ilii, 11,1,1,1:

M'u (•,. { ISMii .,.-, c.il. t ;.;; .V,' ,. ,,

I. ' hill r. ir I ... I iNMii :<: « ii. i.'i;

.-,i,il,i,i II V, Mmliiii Hill, I, ,( Till, I,,, I I,,.

• {"VW To Ciil. :;,-,|. II ||.i,.. Till.

i'',luii\i}ii.— llililiinih.n ,1' r. /,'. i;,. V.

/.!'• ilsii.'i 17 Ciilii. jMi. -jii I'll,-, i;.-,;

v,*.s V. /.'ii/llV (iJllMll .S lull). .\|,ii. .!.i:i,

4i; Tai'. i;!.|.

I , „;,:,, I,, III. ^ - 11,1,, I. ., V. S„lllhr,ll,-

il •!. I ,,.
I
ISIil I lill ( .11111. .-, IS.

Ihl.i'i.ni .. - 11 i!liii,„s V. 11 .,//..„ ,f ir.
'•',.

! b;':;i !i II. .11-1. I |ii.|.i .\ll. .ij Ml.
7.'i;; II ,1,:,, .11,1 Sl,:l, I,, ,11 (.,. \, (, /, V

'\-':i 7 llnii-t. 1
1),, 1. 1 :,;i\. ii .mi.

b '. /.,-/, / V. /'I,., /, I Isss) s Il,,ii-.i.

IM.i li.s. It .Ml. .-,!.-,.

Ii-l,:,l I, I r,,l„,.,l,„i. ^ \l,l>.ij, V.
W', J., „,:!,.„ rf (;. /,. Co. (ISMll .-,

M 1...V. lit.

I :,„„!, I.. S.,:llli ri,.,il,i If (.,. V.
Il"

. ' isM.ii .\J: I'l.i. JI.'. i:! ^.1. i.m;.

':'„, r,l. -Cii,,,

I

\. 11 ,//,', I./".,„!
I Ill r,.x. 4J7. ."i; s. K. .sill. (',..,-

-r , /, /, .,,„„/ ,1 /(. /,.. (•„. V. i;,,, /,,//

'^- '.i-l I'..,. 77. IS s. K. J'lj, ar.l
i •,,,'.,

» . /;/. . ;, 1 1 -;ii 1 :i., I ;,i. i.,. -

1

^
,'. :".'.. miy 111-11 III' iili'.l ;i- i,|iili,,i\-

i • . ,1
. "r . ,,; :i- .! ,' I ii-''-

l'i.'l',;_\ -u (illli i; lull tliL' l.iii;;,!.,^,'

i.-i'l I* r.itliir i.li-iiiii.. aiiil tli.-i. ili'i i

-iiih" mil nil iiK miiii-li iiii iii.i.iii.i. III

tlir , iiMl'u-ii.ll III (li.it .1... iiiiw »il'i tli.lt

\ l.ii'll llil, 1 > III I'l;,. Ill .' Iliilii till' .. 1 V

iltlt'.s I i,| I 1111.1,1 i\|,i-lllr ..| l,ilii-4<l|' til

,.11 ,ilini,iiiMl li-!.. .N i. ih.i|lii .will,,

,11.^1.

III',,!,,.. Ill tlii- -t.ilii tl.,- ( t-i

ll.lti' i.i'ill Itl'.l I.I lui'i'll till' ilii. tl ilir tl.,it

llii. kniiwli .l:;i' ..| 111.. w,n,,iit l.,ii, |,i,

ii'tinii I'': 111. J, I. 111-1 III' .i~.iiii.|ili.iii nf
II. I i I. ;ll.,l ' 111' .1... : I 11 t|.., ._.liilll|i|

It 1,,1'tiiliii i\ it....|,'..iiini'. rill' i..iiiii'r

il.i, 1 1 ill' i~ ,|i 1 11,1 11 iii'ii.jiri I
I in I II"

-1.1', Ml. Ml III, It tl'i'
'

-i'l\.lllt -IlI.! In'.'II

tl,. ii' II." I iii.ii':li t.i l«'i..iiii. f.iiiiili.ir

\UI 'i nil til.' .Illl'.'.l - t.i u llirll 11.' n.l, I'K

|.,-i.l. .iiiil it iiiii-I 111' I'll -mil. . I 11.' 11.11

li.ii ti"l « iili i.'ii'i.'Mi' III I'l. 111. I.ikii :;

n|iiiii liiiii-i'lf .ill 11 -|i..!i il.iliH .' rlii.

<"./.. ,1 \
, II . A", r,,. 1. Ii,,,uil ,1, Ms7l I

7.", 111. lii'i. III. 1,1' .'.i^i'. Ill «|ii,li til,.

t|;ir .l.irtlilll. Ill' .l--iillllili..ll (if li-U'<

-II 111- III 1,1' 11 . 'i..|,i/i',| illi' .^.,.,,.1.. ,, V
fh ,11,1.1 ,( /'. /,' ( ,,. I i«si , I III HI. ;i|ii;

'•i",'.i. It. .1 / /.', I I.. V. r.,,1'11

I l-'l.li 'VJ III. .\|,i. -Jjl: III,.,..,, r. /,'.

'... V. .-. ../. , . Is ..I I .,.; Ill \,.!., i; I.

Hilt Illi,. i- mil' 111 ilii' .1 It, - ill ulii 11

111' ii'iii-i' M--iini|'tiiiii I't' ii-I>." i- ill-

Ill I iiiiili'lv llM'il III i'\j'li .- till- iii;iii|i

linn Unit till' run lin t nf t hi' -,
i \.,:;t u.i,

I'l '.! ilii' III, 11 II. I
I
ii.-i!,l> till' l-.di 1 i-i , ill ,|

I'll . - iiiiiv 1..' 1111-11 ly illu-t I It il,-- 1.1 till-.

1 ii: lll-inll. inll.l .1-1- ill \j'iiill Illi.

iii.i. 1 111 .1. y i^ 1 1 I i.iinlv |i..i;,-l .111- 1 1,1

Il , : - -I 111 ill 1)1 1 1 will. /
".'.

/,- ; "'..., I,„l;,,..,,.,l,. ,1 r. /,' r„. V.

/..... I
1-'".S| In lii-i. .,.-,i;; /,„/ .i..„i„,i,s

.1 SI. I. /.'. ( ... V. It .,/.,,„ , l-s7 1 III
hll'. J'l. l'"i \. i:. s.'l: /,,,»- ., //, , V. ..

.1- I . /.'. ( ... \. s,,„,h,,,,! I Isss 1 117
liiil. ii'i7. I'l \ i;. 7:": /.•.../- iv \. I.. Il-

li. , 1 Is'iiii |'.>7 In. I. .-.11. -.'i. .\'. K. 2Hl;
/,... .'..//.. V. I. ,( r. /,'. ( „. V. /„,;„
I |s;iiii iji 111. I. ij.i. s I., i;. .\. r,::i;, -n
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254a. Judicial btateiuents of this doctrine.— " Im- ,j,„irJii,- l,;,, i,|,.l,

:iM\ liceii emiliri:it,( .1 nii.ri I i- .|iiriii ly li- ".h,; i,|, |, ;.ip i,;1,.;- in

llie law of eiiiii!,i\i r.-,' li.iiiilii\. ii,.| < xiM |ii i-ti.ai -xl.ul, i, ' li'~ to i.lic

•tell^O ot eo,-i-l \ ice. Ill III iiiiiiiy |ia'ies iiii: \.ll --i:iii-iiii-ii

illii-traiive of iiii. vari;iiiciii> of plira-rnl.i;; .
.- i,^-|; |,....| -iili,,| iVcm

oiii-iiieriii.u- il. miller liillrreni, a~|ii'el., aiiil from dilic: iil |Miiiii, ,,|'

view. Of the.-e slaleiiielil- llie Jia-^a^e.- iiuolcl IkI.iw will .-crvr a.^

fiiliicieiitjy re|ircseiilal iv<' .-jn ciiucii,.

'"Wlieii a xTvaiit t'liK'is on an eiiipl.iyiiient. from ;t> naiiire ucrr^

sirily liii/anjoiis, lie accepts ihc ~cr\ ire iil,j,-.-t to t.lie ri.-k> inci.li ntal

hi it; or if lio tliinks jii-opcr to accpi an einploynient on iiiachiiicrv

(IdVi-tive fnim it.- eoii>i i ihm inn or fr ||„. want of pro],cr n-pair. ami
with kiKiwieilue of ilio fac Is eiilci.., on t.lie ^:fvice. the i:;a-t<'r cannot
Ik' lielil lialile for injury to the ~.|vaiit within the >c..pc of the dan-cr
\\\i\r\i hotji the eoiitracliim jiariic^ eontvmphile,! a,- iiiehh ntal Lu l.lu;

rliiployiiicllt.."'

••lietore the employer-' liahility act thife wa< this roml it.ioii in llio

c.ntracl of iiirini;', tJiat, if th.^re wa- a clcfcct in fh,. pr, ini-.'s or ma
chiiiery whieli was o|m>ii and p.ilpaMc. wheijicr t!ie M^rvant actiiallv

knew it or not. Ii<> accepted the employm< tit -iiliiict to the ri.-k."-

"A servant cannot, coutiniie to n-e a machine which he kiiow.s t-. he
iI;ni^eroii>. at the ri,-k of hi- emp|..yer."

"Il a -ervant,. in the tace of a m,iiiil'.-t danger, clioo-es to ^-o on
with hi- w.irk. he doe- so at hi- ov, n li-k. and not at the ri-k .if his
tiia-Ier."*

"I I the employee knew of the del, el in the machinery from which
'!"• i''.i'ii'.^ happ< ncl, and ;.e- r, maiiied i:i the <ervic,- and continued
I" u-i ill,, niai'hiiiery wilhont :ji\ 111- aii\ not i,.e th.-re,d' t,. the .ni-

i'l'.y,-f. hemii-l, 1m ,|,-en„.,| to IrAVr a-nnie,| the ri-k of all daii-er iva-

1 -|i-iil llll.lilli,' tliilt lie vvj< „1,1 ;,|„| »„,•„..„./;, \-. ri.nio, (i«s:i I, i; I-l
'vi" !.vii,-,.,i ..moiimI, I,, |,,„,,v 11,,., „„i,,|.. (1 li, i),v. lit: :a; \\,.,U \;-n -jsi

'

-,7
'I I'l- cn,|,|,,viii,'i,l .111,1 III,. v,,.,kiiiu' ,it I.. .1. (I. I!. \ S 7 |„r |,,i,| |M„.,
Il"' iii,,,l,iii,.. il„i,. I,..i„jr „„ |;,„|;„^ ,1,.,, /,„„,,, ,. ,,,„,^, ,ls.-,7i I'l; I ,1
." i-n,U ,.! ,lll;,rl|t I,, |,,n,. |,,|,,^^,l ,,, ,|„. |,;,,,|, v^ .^ ^^1 ^^,|. ,.,,||,,^,. ,. ^.

l'l,,l hIiiiI, <MM-,-.Ml.,' iiijiirv. v,,,;,,/ '(,,,IJ.„,\ A,,, ,lsi;;, |s,, -,•'-

*-,';."';"i"'"
''^;^' ' '' ""I- ''^i-- :!i •^c,i,-, 4117. |„T iH^.ii,. .r. Mil

'"klMMii, CI,. ,1.. i„ CI.,,/:. V. tl„.
i

„,v,.. ,.,„„.,„.,,.,|,. C.iiMMi,. |,„,l

iiu V'.'.-
•^•,\--. '••" '^ :'"'-^- •^ "'- ' '" 'i^saj lu isc. ics.. cs. uuI" >>i',k. Hi'ji. Iii.i ,|ii<,i,.,l unh :' : : I'''.;:! -.:r;i.- tijj}

11! I,./..,,,, V. /;,,, /,', („, il,s7,-)/ o:i n!
'^ •

^ i I'.t, 20 Am. l!,!,. j,-,2.
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Ronnbly t/i be appnlK-n.Icl from siicli uso, aiid is

[CIIAP. XUI

S Olll tiled lo 11. 1 i.v,

"An oniplovoc Imvinn- kiu.u!o,Vo ,.Mn„,,t claim indcmiiitv ,.^

iiixior particuhir ciivnuKtaiK.-s. Ilo i, „„t sM,.,.,.tlv ,„• invulnu. .
'

PNlM'sr.l. and iil«wi.t. is paid W tlic vKiwt. p..Mli,,ii'a..d hazard 1,.. „
SlllllfS.""

"Thonirl, it is a part of f],o implied r.,nfract iH.fue,.,, ma.t<.,. .„,i

srrvaiit (where there is nnl.v an iiiipli,-,! e.mtra.'t ) that the mawer
-'

-

provide suilahle insirnments f„r the servant with whieh to do
j

',

work, and a suitahle phuv where, when exerei.>ini; ,|„e ear.- him- •

ho mav i)erl..rm it with saiViv. or std.i.et .mlv t.. sm-h lia/ar.N ,- .

ncc-ossariiv inei.h nt to th<. hnsiness. _v,., Jr. is in the power n( th,. -.
'.

ant to di.i)ense with thi- ..hlio;;, i,,„. \Vh..|i h(. absents, iher..|nr,. .„

omipy the pla,.e pn-paiv,] f„r j,im, ami iiumr the dan-.-rs to whi, ^ 1 ..

will he <-xp,,s^.,l ther.hy, havin- siiili.deiit int.dlii:-..n,.e an.] knouVl..
to onal.le him to cmipn-h.-m! them, it is n..t a fp.,.sti..n wheth.r -.

"

placo mif;hf, with rea-onahle ..are ami hv a reasonahl.> exp,.n<e 1
, .

Uvn nia.le safo. Hi. as-ent has ,ii.p, n~e,! with the p,.rfor>nan,., ,„,

the part ot the mast.r of the ,hvy f„ make it s... Uavin- c„n<vuU:\ •„

scn-e in tjio way an.! manner in whi.-h the hnsiness u^.s Ik-Ii, • ,•..„.

ducted, lio lias no jiroiior -romi.l ,d' cmplaint, even if irasonahle im. -

cautions have been !ie;;leeie.l.""

"It is now settle,l law in this stat,- -hat. if a servant cmtin,,,- i,
tho sorvieo oi bis omployrr after he ha. k,..,wle,l.-e of a„v un-uii ,1/,.

applnuurs in eonne.-tion with whieh h,- is r,..p,ir,..l to ]ah.,r -.wl -
appears that he fnlly e-.mpreh. n.ls an.l appiveiat/s the natn.v •ii„l , x-

tent ot tlie danj^er to whi.^h h,. is tli.Mvhv .xpose.l. ],e will 1,.- ,|,.,.„.,.l
t.1 liave wan..,| the p<.rf.,nrian.v ni the em|dov..r-s ..hli-ai i..n i.. {.'
nisb suitable applian.vs, an.l to hav,^ volimtnrilv assume.! all li-l;,
UH-i.lent to tlie service un.ler tli.'^e .•ir.-unistan. •<-,.""*

"If a servant has knowl.Mlne of the .irenmstan.-es nn.ler wbl.'h -'..

employer curries on his hnsin, ss. ai„l ,.h.,oses to ae<-,.pt (h.. , !, .•..-
ment, or cntinne in it, he a^.nnies sn.-h risks in,d.l..„t t,, th,. ,li-
char-o of bis duti<.s as a.v ..pen or ol,vi.,iis. ]„ s,,,.), ,.,,„., j, ;, ,„

a question whether th,. ph,.-.- p.vpare.I for him to oeenpy, ami uln.i,

Sii|). Ct. I!cp. IIMI, ', „, „ ,. ,

- .'. . .I..I..II y ....J.J \._^,. J. \{}^^
found in liutk v. \urthfrn I'aii/,c Luin-
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lir;i--(iiis t.ii iircijit-. niiiilit,, with '^isonnlilo cnro, liavc lioon maflp more
-:!tc. His a-.-riil (li.-|i(ii>rs willi the iKTtin-lnaiicc oil l.iic part uf iLc

i;i:i-t( r nf the ijiit.v tu niakr it -k.'"-'

li llic servant siistaiiiii;-' an injiirv tlimudi tiic iiii-kilt"iiliics> ur

iii-..!Hciciicv, ill imiiiLcrs or oilicr\vi>c. of iii.s iVlinw ialxm-rs. or de-

\<r[~ in the inaciiiiiorv or coiivciiiciircs fiiniislicd Kv his (nii)lov(T,

)i;,- the saiiio kiiouicijuv or iin aiis of l^iio\vlo,ij;c of tlic iin-kiifiiiiioss

iiii'l ijcliciciu-ics rcicrrcd to as iiis oiii|iIiiV(i-, ho caiuiof, sii>taiii aji aiv

tioii fur the injiirv, ijiit, will he h-'ld to Ikivc vohmt.arily assimiod all

ill.' risks of the fin|iIo\ na iii, ihrnncd, as ihiy wcro, hv tiio want of
-kill ami iiiuoiniicicncv of thus,- oniplovcd with him, or the dofectivo
ln;l(•llin(r^• u-cd in the work.'"'"

1
1 the s<'rvant acccjits S4rvicc witli l<now]rili;o of the cliaract.or and

pu-ition of stnictiircs fmin whieh cinpIovcN's niiiiht he liahlo to rci'oivc

injiirv, ho cannot call upon iiis master U> make altoratidiis, or, in case
c.r injni-y from ri.-ks which wore apparent, call upon him for ind<'ni-

iiiiy."

A ?('rvant "assumes, not only all the risks incident to such emiihy-
iiiciit, hut all danp'r.s which are obvious and ai)parent. ... If

lie voluntarily enters into or foiitinuos in the service without o1jJ<-c-

liiin or cnin|)laiiif, liavinj,' kiiowkMl<;e or the means of knowiiiir the
il.iiiLicrs inv(dv( d, ho is deemed to assiimo the ri>k, and to waive anv
cliiini tor damages iu^'ainst die master in ease of pcrioiial iniurv to

llllll. '-

'it is, as a jreneral rule, true tlu. int f>ntx:'rin;r into einplov-
iiieiit which is hazardous assinn(>s th( .al risks of the service, aii<l

tlin-:(- which are ai)parent to ordinary observation; and when he ac-
cc|.!.s or continues in the service, with knowlclip-e of the character of
>:iiicMires from whidi Injury may Ix' appreheinled, he also assumes
ilic hazards incidci.t to the situation."'''

"if the employee had knowledjze of the natui-e and deirrec of the
peril when he entered the service, or continued in the service after
-iirh knowledge without protest and promise of amemlment. the case
N ilifh'rent [i. e., fi'om one where the i nt was ignorant]. The
iiiipl.yer has no riiiht to suhject his <>niployee to an unnecessjirv peril
v.ifliout his consent; hut it is well settled in the courts of this coun-
'ly and in Enjiland that, if a s<>rvant chooses to enter into an emploj--

Mr.,n,/v.
; ;,„,, (iSIMil S.-i M,I. 2.-)7, "Crnnn v. flrr (18!13) 140 N Y

-\-\''- ^'-2.
Ar,0. .1.-, v. K. (I4H.

,„•'"''? ^'''" ''•'"''• ^ Z^- Co. -=/»•-,-/,;><;„ V. f„re. ,7 iiS'Ji) loi N.
'

u';-',
-•' ^- ^- '••"-• V. 231, JO \. E. 573.

"I. !,snn V. i:,if li. Cn. (1875) (i3 X.
i. 411!, 20 Am. Hep. 552.
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ni.-nt Involvinjr ,l,n,p.|- „f j,,.,'.,,,,;,! injiu-v ul,i..I, tl,o ma-i-r ,

Ju.v.- :ivoi,l,,|, 1... uk,.s u,,„n l,iii,>,.lt th,. ri^k of ;,li tl„. U-iy.nd- <,
<U'Ut u, il„. .Mip|,,v.M..i,t. tl„. .xi.f,.,,,.,. ,n.| i,.M!,nv. of ul,i,l, ..,.'

loH.UM to Inn, ul,.,, Ii..,.ui,.,v,l thr ..-nir... ;„„l Ahirh 1m. lia.l ,M, n-
H>|| ti. (.N|M-cl. UMi M l„. ol,vi;|U..| nr f. ln( IVC. 1." ' *

'•||';,n<.|„|,l,,v,T. :i;i,.rl,Mvir,ui, full .,,,,1 niir ,.i,|,,,riuiiit v t,, U,.,,

"-'l"="'"':'l "i'l' ''"•'•i-l-n,i-.i,M,u„„.n,;,L,.. >,.,,.nmpNnn. uU-
<;v-M., I,,~ ..,M,|,,v,.r. .- ,„ ,|„. nu,..hi,H.rv «l,l, I, |„. k>,„w, tu I., v .r-

P;U,i.I a.v,,,!!,,, !,,.,i.L-.v,,lnui.rik,., ,,,,,,,,., -,,,tl,,. p.., .I,,,,,,,

"' "^^'""•^- l'<'«'.n,nui, , .,„.,,, h,i„ if i„. i, .„|,.,.,|,„,,.,K. i„|„,,,,,
.

-IHMI CXIio-lllu ."'I-'

^^''"''
'' ^''^'"^

• • • H^'n'lv ,„.,.,.,.;v,.. ,i„. ri^k- ui,i,.i, i„
nin-. ;i,i.| n, ^,,-il„ |, ., n ,n;nn- |.,t|,„ n.in:; ;l„. ...„„. -, rvir... u^;i„, •

;•' '''I''^'^''';'-mI will,,,,,,, .,,u.,.;in.H.,^vl,^,.n,|,l,,^,^..nt ..,.,,1,11,,. n,:,,^.
1.- Ik,...-,!.,,,. 1,,. ..ill I„. ,1.., „„,,l ,„ 1,... „„,l,.,.,':,k.„ „, rnn il„. r - .

lliciilcil there I.I."""'

;"=;'' •>"i.l,.,v.,. k„„u~ ,],;,. :„..,.1„.,- ,.„:,, |,,v,... is i, ,,„„.„.,„,,
I'^il'iniMllv n,.::,,u<,,„, ,.,. ,!,„, ,|„, „:.„ ,.[,1, v.i.i, v i,i,.|, |„. w,„k^ .•

'''''•"^•'- "'"' '"' '!'"- iii- "-....k uiti, M„ ,, I, ;,.,•!,•„„ „n,| ui,l.,
"'"- ""'"'•"' '.^- l"'^ <'!,, .l„v..,. ,„ l„.hVv,. t!,:,t u ,.l,:;n„. will 1„. „ ,,i,.

Iio will l„. ,],.,.n,...| t,. l,.v.. .,.-n:.,..,l ,1,.. ,.i.k „f .„,], !,„.„„„„.„ ^.,.

';'''^' '-''""• '"• •'''''''^- "'"I •^"'"' iv,-,.v,.r f,„. ;,„ i,,;,,,.,. ,,,„:,:,;
tli(.,-(li.,,iii. ''

J
.

-

•il !, -<.|-v;i:,i ...f,,i-,. ],o ou\rv< a ^orvir,. ki„.us. or i,fi,.,.,v:i|.,], ,1.;.

v^>uy<. tl,i,i Ik,. iii-;|.„ii„.,ii;ili,i,.. f,|..,ii.l,,,,] to,- liis ,1.,. a,-.. ,l,.f,
,•:",

•I'l'l n,„k.,-,„„l,. „,• l,v ..x..,,.;-,. of o,..|„„,v „!,M.,.v:„i„„ o„..h,'
•,'

ini,lr,.si,.,i„l. tl„. i-isks lu u|,i,.l, |„. 1- ,1,,.,., I,v ,.x,„,M.,l. Mil,] ]( .„

StiU„l,„,i;. H„.l, kl,owl,.,l^,.. 1... v.i,i„„„ „l,i..,.,i„„ M„,l Wl,l,
'""""-' •"• "'• I'.i'l "f lli.-..„ip|,,;,v|- ,1„, <n,.l, ,k.tV,.ts will Ik.

'"l. •ntM- ..,• .•n„ii,„„., in -,„.|, x.,.v,V,.. 1„. ,,,„nor rvvuwv (.,- i,-

,Mi.„s ,.,..„l;,n.- ,l,..,.,.r,.,,n.. 1„„ will 1„. ,!,.,,,„. I t,, haw n>., >

.:[

the ri-ks ot lli<- i.,n|,l,,\nii.nr llm-. kn,,v.i,."' "*

'•Whr,.,- a paiiy wo,k. -Aiih .„ in rl„. vi,.iniiv of a ,,;,,,.o ,.f ,, „.

'•lin,..|.v ,n^„ili..i,.nt f,„. ih,.
i,,,,,..... f,,. whi.-l, it i. on,„lov,.,|

will, a knowl,.,^.. ,„• ,n,..„H o,' knouk.l.,. ..f i,s ..on.li.:,',,,.' h,. lA,.

" ft/v,,v,v,„„„ V. A,,/,;.;/, V.ill.,, If. !.,. ..11 K.„ |- o |..,,. -on « i ,nss.;,mr..,..,.o. .:„„.,:,.„.-,::.. ... ..::^,J.\::,;:^: ,'Z tr';:

n,.i ,
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l,r n'-k il:ciilclll til till- rlillill!,i' I'l |i|i'\iiii III ill wliicli 111- i^ llm- I'lrriL'i li. iiii'l

(•iniii"t niiiiiil.iiii ill! jiiiioii h.r iii;iirii-s -iwt:iiii<i|. Mii-iiii: •.ii p|' iirri-

iliiii- rr-iilliiii;- iV'.ni llic i|<-!'.'rli\ ihlifii.ii nt' I'li' iii;M-liiiii r\
." ''

if tl ic s('r\iiiii kimw-i lu'lnic In- iniii-^ >i-[-\u [ ii)-.'..-.

.

I- iiliir-

•U. lliiit ill) iii-l niiiiciii i- iiii-:i t'l >v iiiilil ill ,iir. [•.ii-i ii'iil.ii', iiiicl.

lUvil.li-tiiiiiiiiiu' MM'li kiiiiw li'il:.!' \"!iiiiUifiiv cnir; inii I'T chilli IllIK s

llli- clllliliiyilH'Ilt. wilhi.iil i.lrc'l ii.ii III- ivi|n|i!,ii;i' . Ik- i- .liiiiii.l I.

ilic ri>k ut' tlic (liiiiitcr thii- kiiMwn W i\ l\ I- nil \ 1-1,1 I IIiiii U

il;ini:it:i's iliiniii^t tlic in.-i-lcr in cn-c il >liiill ri--iili in iiiiiir\ {•> liim.

\V1 icre .'111 ClIlllliiMT. w hfii Ik- i'iil<i-~ ii|i,iii 111- I'l ll|Mi>\ lllrlll,, kll'iw ,

>r iit'tci-wiinls i|i-i-i,Mr- tli;il ikc iiinrliiiii-.v i.|- iln- ;i|i|,li;iiiri ~ l,,. i-

•;i!lc(l Uliiill tn ii-i- :il'i- il't'<i-li\i- in- il:iiii;i-roii-. ;iiii| i-'iiii iniir- lii~ ciii-

|'!.'\ incllt, wililillll l.Iijl-rtiiill 111- l-i.lll|il;iint. Ill- i~ lll.'lllnl l.. li;|\i

'] llio ri-k (if till- (kiiii;-I r llicii kiinwii 111- ih- llll'l VMI\<-!

:iii\ chiiiii fill- daiiKiiic :ii;;iiii-I liis i'lii|ili)\cr in cum- it. shall I'l'-iill in

liiliirv

'•Tl

Ik llilll."
'

ic (liM-lriiic tliat, wliorc i.iii' i-iid

iitiMtlici-, lie as-iuiii-, aiiil lie i- iirc-uiiii'il in 1

h'li tilt' i':il|i|ny of

laxi" i-:iiil rarii'il u itli

n'tiTi'iii-<' to. all tli<- lia/ai-il- aii.l ri-ks m-iliiiarilv im-iil, m tu lli.

oiii|ili>ynicnl,.

t" ili<- M-i'\ic<', iif wliii'h ill,' ~,'i-\anl iia- iinlii

a|i|ili('s al-ii t.i; Ill-Ill-: aii'l i-i-k.- imt iiiriili'iii

.ITi;, l'iil!ii',\ril ill .S7.

Mfii. I'll. I ISTlM 4 Or

I is, a; I .11 I ;,]. ..'I riiM^ III

.1. v. III,'!',, I Chi ill

|il;iri' nv i'rii|ii..\ null t. IIM'I. if 111

llnil.- I b
1 . .(• '.•- /,'. ',

1 n; I'll. II. .'i, j:! All. Jill

Irl .' :1 tl t'lllpliiVi'i' -11

/l"'''-M (l.SS.-Ji ]2 \.r.>. i;:!. 17 .\iii. l;r|,. iTijuri,'^ iill,-r,| lii li.n,' 1

'- lii-lll;l-li

31!! liV

11 sll-l;lllli'i|

• / V. ohii, r. I l-J'KI I

if till' lllM-li'l'- llru'liL'i

un. i-'T. !i I., i;. .\. sill, i: \. u. h
7S Mii.i |i|,. r\i,li'n,'i' sliow- tiiiil. if '111' 11IM--

III- \\.i- iii'-li-iiil lit nil. Ilii' i.l.iinliir
/.'//'. /,'n,7. .1 ri. S. I!. <',,. V. /(„,. kiii'W .if -mil ii,':_r|

f. .; . ISSIl
I :i."i .Vik. i;a-2. Till' full

IL'I'lli-'. nil 1 tnnk tl

-lali'iiii'iil-. ulii.'li nil' iiiil M'll.iiiiii, |.\- liiin-iiit. /'.

viii^' ri'-iilli!i'_' li-k. it i.-i lint II nil li

tr.i.N. Imt fi.lliiw tilt- jii.liiiiil 111

V. (I.. il,i

ijiiiti' ilii-i'ly ill ,ill ('—iiitial ii-;,','t-. Th,. mil. 1 1,:, I III,

!L'll:l^'r I IIIMI I I 1.1 Cii. lllllT. :;!! s. i:. 170.

iiia-lir i< liiiiiiiil t.i

limy iiUii III' ri'fi'rriil tn ii< illii-t ml i\,' of ii'.i-iinnl.!,. cmii' tu fiiiiii-.li a ri'iiM,ii.,l,|v
-IMIII' llthl'l- |lliilll> llf vii'W lil'-i.li'- tlln-|. -;l||. |,1:|,.,' f,,|- ||is «'|'v

iii\i' cxtriii't- ili'i.',! 1,<i'iii|'liliiil ill till- 111

.\ii iiiti'lli;,'('iit niiiii. with full kmuvl- lim-tir t.iii- in tl

•hi- of till' i-liiir;ii|('i' mill ipiality of

lilt to uiiik ill

.l.itlirr III k' tliiit if till

1-* ri'-|Mil. IIII I I 111

im|ili'iiii'iit fiiiiii-lu'il llilll for u-i'. nml m,.

nil -I'lvaiil. liiiiii; fiillv lulvi-i'il of tin' il.i

iiiiliiiiii's to work voliiiitaiih in
ill of till- fiu'ls mill pliy-ii'iil knvs»!iiili tin- iiii-nfi- |il.ii'i-. In- Inki's llir d,;
iiiiilii- it-i u-ic (latif;! roils, iiftrr li.nip;,' of tin- oln ions il;in;.'|.r. /'i

iliiiitarilv

li.i.'Mnloii-i liii'<

U'i'('|it<-il <'iii|iloyiiii'iii ill il iHiiiii ('iii^lr. ('•

liiiirr i\

K liii-'iin'^s iiivoKiii;; tlir ii-i' of 111. l-.'.l. .Ml \. K
ii'li iiiiplciiicnt-i. cmiiiot lir lii'mil to -jiy .\p|i. Ij

it hi' iliil not know il will iki

I'Mt a-siiiii's tin- ri-k of injiiiy fioiii i|i il

V. Ill, ir.lt
I

llilll I |S|I

. .".:i."i. .Mli llf; !MI 111.

-\n i'iii|iliiyi'i' ttlio know-" of
ili'fiit-. mill atti'iiipts an art rcinlflri'il

I -ji ro'is tlicrcliv. a-siiincs tin- li-U of
liazaiil of till- I'liiploynii'iit. -mli ilaiiin r. /.oh/.m i//. ,( V. /,'. (

".'( V. i/uri/iKi I IliiH 1 .|H C. C. .\. .')I17. A.
I":i Ki-il. 44li. .\

I 1SII7) 147 link .-illl. 47 \. K
^I'lvaiil is iiiidi'i- no --'11. A sii-\ant as-iiii:i'. tin- ri-k of tin

ukligation to loiitiniit- woikiii'' in ii ilan k iiowii limiyi'is or '• oli\ioii-lv lUfixlixc
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275. Doctrine considered with reference to the comparative kiiowl.
edge possessed by the master and servant.—Tl,,. >,.,.v;mt i.s frc.|ii, „rlv
.-;ilt| f. Iir illiM|.;il,i|. ,,\ iiiiiilllMillin- III., iicli.ii wliciv ili< Islluul. !:'.

t.f 111.. i-i>k \\lii,-|i ,.;ni~r,| !ii, iiijiin- WM-. M> ..uinpMiv.l willi (|„. ,,;.",.

t«-r".s ktiowlr.l-c. ,.iili,.,.,.,,,K,l,i ,,r.ii|„.riur.- lint tiiis f..nii uf ..Npi-,,.

.'-i.iii is,,l,vinn~lv ,,f II,, >|,..,.i;il >l-iii!i<.iin,.,. in j, |,,ui,.,.|l p,,;,,! ..f
>

i, u,

If ili<- -..rvMiil i<ii..u- i.{ ;iM,i iii,|,nH.iiit<,i the ri-k in siidi n s,.ri... ^m.l
to Hl.-Il illl (.Xlcllt, tllill Ik- lllllst. U> (1(K.1IH..1 t.) i|;,V(. i|<T..|)|(.,i il ;,~ ,„.,

of tli.>s4. iiici.jctit, 1,, the ciiil.h.viiK.nt,, liis in;il,ilily f. iiiilint:il,i ll.p

•"'""" '- ' "•'•'"iir.v iiif,!-,.) irri.si«.,.tiv<. of w'j., iIhi- hi, i,,;i,.,

j„i.„.,^,,,| 111,, ^,|„|,. ,„. .^ 1,,.^ mil, .lint of i,if,>|.|ii:ili,,ii in ri'iiiir,! i,, il„.

siil,j..cl-iiiiil!..r. As it is til,. knou],.,|o-o of tlio s.rvant wlii,.|i vltL
hoi, Is fr,,ni liiiii a ri-hf oj' :i,.|.i,„i. it is iiiiin!it<.|.iiil that. f.h,. m.i-t.r
nl-o kiii.ws ,,| til iiiliti.iiis wliit.Ji pi.,i,lii,>o tiio iiijiirv.-'

2'<5a. Instructions should be conformable to the doctrine.— '1 h,. ,i,„.

tniio. wli.ti ,.,,.|<i,i, r,.,i will, n.|',.i.<.ii,-(> t,) llio pn.prirty of in-n-u,-
tioiis 111 ,.asi.s wlii.ri. \\iciv is,.vi.I..|i(.p t(.|i.liii.i,'. lo.»]i,,\v tli.'it tlio <,.|.v;iii>

(oiii|ir.'Ii,.ii,l,.,l the risk t,. uiii,.li an injnrv was duo, inv.,lv,.s iho f.l

!''\viini' cms, ,|ii,.ii,.,.s: tli;it ;iti iii~irnclion \vlii,.li c.rf.H.tlv ..nil....li,.-

llio d..cl.riiu. in |;in-ua;:<- l.aso.l n|>,,n any of t.lio iicn-'fal' sta;, m. i,...

iin,.t((] in
Jj L'TI. supni. is n,.t o|),.|i to except imi' ; tliat it is i ,;,., t.

fiiye an in-trm-iion \vlii,.|i l,y its (.x|)|.ess terms e,.iitrav,.iii.s ih,. ,|

trine;- that, \vli(.re .in instruction is f;iven \vlii,-li piir|.orls t.,> iiirh,.!,.

im|il,.iii<.iiti. wImto tli(. tiiiUhkI of the till Til. .t:i:!
; /;/,/»,«„, v. l'„sh,l V...,

II-,. IS uithin tiis <>oii1i-,,1. ,l,,ni,,i /;/,.(.. Cihh- Cn. (1S!I!M 1.-,:, M„ ;t4ii .-,ii -. \y
Irir I, .,1,1 ,(. r. (,.. V. M„r,.ln, (ISS.Sl 7!l.-,, .-,.-, S. W . lll.-,l.: l.llml.,, v. r„,„,//
ll.> III,!. .-.Illi. IS \. K. -.M. Til., li-ks Ms::, 47 l„u„. l.-,!l: rhlrh.rv h.u...
ini-iii;.' fnim <l,.f,., !iv<< ;i|.|,li;iii,.,.s or ,./' ,t \. /,'. c,,. i isiiil i lOJ •!. mii 1

fn.iii the iii;inn,.r in uliii'li a lMi,iii,.<s j, |!i S. U .
7:!!i; /i,,,;,.. v. Ihhuii ,i i/. /,

"oiiiliKtcil iiie ii-.iiiiii,.,l l,y nil ,.|ii|ilov,.,. ill. i|s7(ii l'O Mi.-li. In.-,. 4 \,i, |;,p
wlun II,. know: of tli,.|ii ,,|. tli,.y ar,. iiji- .-Hit: liuiui.l v. Citnsti,,,,')!. .1 .v

I /.'

|i:0,llt alJ.I ol.\iolls I0 |„.i-oi]< of |,i< ,.v. !,,, (1N!1.-|: Ws ( iv \|mi :il
.- W

|"-ii,.|»-,. 1111,1 uii,l,.r.,taii.liii-. I „v,„ .VJ.". : i:,hhi v. A',,,,, ,-., (IsiU; T..\ c i'

.

Slui!.-) mill Cn. V. <l<)ii(liiiii ilS'.iSi )7 .\pp. ) 27 S. \V. 2'):i.
N,.|,. l:is. 77 X. W. ;j.-,7; chini,,,,. It. .f Inin/nllwih v. Mirlnnm, l.'.i': .

,'.

<}. It. Cn. V, \lrtlln)ii.i (ISltl!) 49 NVh. Inn, (;,. (ls:i.-,i In:, \||,li .'7ti i,-; \
i!4!l. lis N". W, ln.->7. Till! iiiasti.r U f\- \\ . IW,: Mri;h/,ni v Itn.ilir'i \^'l ;!

I'liipt from r,.~|„,iisil,ility '•in all <.as,.s Cul. .Tti: .in,,,- r„„l |//». r„ i I,'-

wli,.io III,- 11-ks an. a|i|ian.iil am! an. Ivir (1S'.I4I 7, Colo. .\pp. •.•ii7, :;s y ,.

Miliiiitarily a--iiiiiiHl l,_v a lu.Kon cnpaM'. ..!Mi: .S7i7<,.i v. Uirhir (Ismii s 1,,!,..

of 1111,1, i^tiiiiilinjr ami a|i|,n..-ialiii<,' .\|,p. ;i|i;i. 4ii I'a,.. dlM : ll,-/./,,.,i >

tli,.ni." Diamuiul Sl.tlr In.ii <•„. v. S,,iilhr,ii 0,,,i,,i, ro
( IH'll ) -'il , ir ".il

Uilm (1SS7) 7 lloii>t. (l)il.) .-,.-,7, 11 27 Tac. ^nn.
-^•'- '^"- -llnrii .(• r. SIrrrt I'ns.s. I,' r.. v
'ramrmi, v. \r,r Yoi!: ('. ,( II. If. I{

.

Hifs,„rr (lss|) ,17 I',, lo:!- /,„ ., ,

Cn. (ISII.-,) 14.-) \, V, 41111. 411 N. K. I; /', „».s„/r<i,im /,'. Co. (ISlKl) ;tS P., im.
l-'iuli:i V. I'iriliil ||,S!I4| 7S lliiii. .->lill. 811 .\lll. II,.,.. 4ir.
2il X. V. .siipp. sn-j: siinlh v. In, nun,- ' ri< lrli< , v. I.n,,i.illl, .( V /,' '

/mi/.V)- (IS'.i.-.i (l.-j Minn. lis. d.", .\. W. (is'.lSi 1112 Ten n. 1.4!is. W 7::'i

144; I'eiiii.tyhaiiia Co. v. /.i,.,o/i (1S7S) = As. hIm.r. tl.,. j„,y ^ tojj ti,.:: \U



1 A^--! Ml i
|ii\ III i;i'^l\S. :i'.i

:l!l l!ic rlrlllrlll - In ri -;'! \ \" !( |ir. i\i .| in m iI.t til u:iiT:inl :i ri

rrolii nil- It It |i jM -
1

1

ji.l'v 111 ii;iii'iii! 1- 1.1 till' rll.-.'t nf ilio

III i> liiiiili:;iili^ili|*'il.i. I i-iiii-; ii-, \\iii-rc il i- l;ii.| (|.i\,n i!i:il lli- arii

l!!l.i> |- -ilcll cirnilll-'jll. . - if ll,.' -. I'\ ,llil Wil- ihilllr.l \\ ilh.illt fillllt nil

lli- |..irl : Ml- ulii i-i' III, 1-, I'.ivii r i- iiiiiij.. In ihc , -i-,|ii,ii,.,.s iif llic

-. IClllt,'- kiMiW 1. il-r :l- II ri|.-lllii-lalM-|. wliirll. if |ir,i\r(l. |il'r\nils llii

lii.iililiiilliliU '!r- ;i-li'li.' Dlit in ill Irriiimili- \' hrlliiT ihr jiii-v WIS
nr W.l- lint llli-icll. tl'l' wlmlc c'l.ir^ • will Ih' rn||-ii!'Tril I • ill I 'I I h -I', aii'l

IVMT.-ilili- ITIMP W ill li.ii l.r |.|-. ilinii, ,1 ir il :i|,|„ ,i|x |],.||. i||l||u|li;li t,li,.

<rt rt III t.lir ili.ririiH' (if :i- iiim|iI inii ..f n-k, w.i- h.,i -| ilicnllv stiitcil.

li.i hin:;ii:iuf nf lim lii:| jml-i' in-l ini;. .1 \', illi -inliriiiil cl.iiriir-s

ill, 11 11" i'cc.i\iT\ riiiiM Li- Ii.hI if ilif ri-k in (|iic-i i..ii wj- ;i|i|irri-iiitcil.''

iMI|.l..Vic ll.ir- II. il ;l-.llhlr III,' li-l^ ,,| ;1 /,•.,,„,,,,, ,,/ l/.i,/, C, ,. Sl.lhl ll!llll»)

'I'lli'-ll'lll'l lli'l I.lliJI. .MM Jl I. V. ( iv. \|i|,. i;). liH >W. .-illl.

|Ihi:i:.Ii l>?i.i\Mi I.I liini. illil. -- II r . II.. II III /..///.,',.,„ /,,,„ f ,, V l',<i\«
|.i..|" riy ..iH-liii, !..!. /'..., ..I, /), ,( /;. ,

|i Ill r, (
. \. J7ii, |iiii |',.,|. |.-,, tl,,.

/.' ' ... V. I',i,l.,ii ils;i:;i .-.j ill. \|,ii. ,,.i,,t. i,, ii|.ii..Miii- -h.i, ^,,1 in-nu. ii..ii.

---' -•li'l: It i- Inir th.ll til.' |. Mill,. I

rin-n,,,. I. .f r. /.'. r... \. (,/,,..,• Jii.Il!.' .li.l -ul.||:it I., I|„. juiv tli.' .|ll,-

M III. l.'il hill. .-,- 1. .".: \. i:. Jll: I/.., ti.iii uh.iL.i ..I ,,.,t il,|. , l.r,. II. hint liml
I - V, (;/..rM„l '!s;Ti I 111. .\|.|.. .Mil: llllMi-|i,..| ,1 |,;,-..,|.il,h -.llr |,1:|,.,. f„r
/ ' ii-i.'i, ,1 /. /,•. I-,.. \. r^iiiti til,. |,i.iiiitiir I,, u,,ii,'iii. If this iiiiii

i'liiiii \ir, hill. .\|.|.. liJT. .-,: \. i:. luii; i.,..|i ii„. -ni-t.,,,,,. ,,| n,.. .ii.n-.., Hiti,.
r/.,.i.;,, /,'. /..I /', /,'. C... I. f/. /././,.,/ .,nl .|llillili, 111.111 i.r 1^111:111,111,111, It

I' '•'- III- Apli -1'^. "iiiilil ii.iv.' lir,-ii r,»,i-il,i,. ,11., I. r.iit
' l'"//'".» V. /rl.„.|/.I, 7, Mi, I. f,i, |l,|, vv.i, ,„,| III,. ,..,,,. -Ilij, .||,, .,!,,, II

ilMi7l lit Mi.li. :i7.'i, 7J .\. W . -Ill: H,i, ill-. |.;ii;iMy ..mn,.. t..| l.v tl.c
r....,!, I'l'iiit Ujii. f,,. \. /;.(;/.,»

1 H7 I 1 liMii;,..| jiiil-i. Willi the ijii.-ti. Ill uliiili.-r

:i III. 117: St. /..,«,v .1 ,v, /;. /,'. In. ^. ,„ ii.it til,. |il:iii,tiir liii.l i,,.iv,..| ,1.1,..

/;../: i|s7ti 7ii 111. J.'.il: lli//..;,. ,|.i:ii,. in-i i ii, t i,iii lr,iiii lii- .•iii|il,iM.r as
';..i.rr 'I, •:!.' \\,„l.s V. l/.f,-., ilsii.-,

I t,i til,. ]ir.i.|i.ir li-k- .if lli- iiu|,I,,niii'iil.
'i 111. \|i|i. --'.M: 1/..II. V V. /....... l.'/i 1111,1 Hiili til,- fun l.r ,|ii,-li.,ii uii.th.r,
'...1/ C... lISSl) ,-,.-, |,i«:l. r,7l, S \. W. if -II. li ill-l I II, li.iii 1|,|,| 11, ,t I,,.,., I ;.iv,-ii,

.i.VJ.- /;,.,. /.I/ V. Ciwi.// ils77, 17 111,, li-k- vv.-i.- ..I,\ ii.'i- ,111,-- iii.il -iHli as
l.m.i. l,".:i: Oimii,, v. ''/,„ ,;,. /.'. /. ,( /'. «.i,. :i j.ni . . i:ii, ,|. ,,| a- i.ii-lil t,i liiui-
/'.'. '... ils'isi |ii7 liuMi. 7111. 77 N. W. lii.ii .i|i|ir,. i il.'.l. l.\ ih,. |.l.iiiit ill'. Tin-
:i:i: Uhhhi, V. \l!,l!.i,:.l lil'i-l /..,,..i,,- ,.i!,..| ,,f i|„. i>||,,|,: „,.|, iiiii .|„, j„,-v
I... ilss:;, 7s M... ...Vi: ri.iri,.^- o./ w,,,. ^i,.n t., un.l.i -laii.l l.v il„. ...mi'i
'.. V. !/.i,.s.// i|s-.i7: l.x. liv. \|,],.i lii.ii ji il,,. |.I.ii,:iiil |,;i,| ,;,..,, n,., I full
i:: s. \V. '11:!: I,\,/:. r. .I .-.. y. /,'. c... \. in-u n. i i.,.|> a- I., til,, p.iil- ,,f lli, ,,|,|.

II i/.i. v I |sti7 : i-i.v,. I IV. .\|i|i, 1
:'.'! S. |,l.,y iiii-i.i. Ill if tliii-i- |i.iil- ». 11- .,!,-, i.iim

W
.

'iri7
;

.v,,,,,:./., /,; V. U'i'd'ni i|s:i7: I., 'il.,' .li-,-,-i mill. lit ,,f an :i\,i.il'.- man.
Tl A. (iv. .\]'|i.l .'! I S. W .

111.'.: /..(v an. I -u. |i a- \i..|,.. ,,|- ,,i|.^l,t to liinr
i;..;.'/,,.; /,•. c,,. %. in •„ ii--is; r,.-,. i„,,i. ,1, |,i,, i;,i,.i i.v n,,, i.iaintiii'. w

I i\. .\|ili.l 41 S. \\ . s!i:j: //. 11.,//'. i(- ..i.il.l n..i i,,i,i,i-. n alt.-r liim iin-

l>. i\ /,'. (,,. V. <;./-/,./;, linil: TiA. -,i',- til.- \MiiL ..r il- --in r,iiiii,liiit,'s

III. .\|i;i.i lit S. W. ii.M. h i- 11.11 .-1- iiil-jM li.iM- Il .11."

1"! 1.1 liM- an in-t iii.tiDii tliil. iimI.-- In /'.i.-. 1/. .1- .<. /'. A*. I'u v. Slff.'n
I'liiMiii liiii nil', kiimv. ai.il l.\ lii.- n ,- ils'i7: l-v. < iv. .Nii] -II S. \\ . -(st,

It ...liiii'i \ .Ml.- r.iiilil nut li,i\,- kr,i\\n. it w.i-^ ltd. I tli.it an iii.!.|i,'n.l,-nt paia-
II ill., il.f.'.i in i|iii-l i.iii. In- .mil. I n.it L'ia|ili of a rliaiui'. -latiiiLT "illi.nit .|iial-

11. ..l.r. l.ii-.:i.Mlly -in li an iii-i vu. t nni i:'..atiiin tli.il |ilaiiitiil' wonl.l \<t> cntitl.-.l

: I : i\,ii, ;;t t,. ..n.' .!. . : .lii;.; I'.it ;.. :., r. . .... i- if il.. .!.;'. t . ^i-t,.i an.l u.is
ill 11. It rn if lir Isii.w. .11- ..nil, I k n.i.vii t.i till- ,|il.-ii,lant. wa* = ,-v,'i-iM.'

ly til,. i\ir,-i-i- it fii'llnary .aii' have iii.ii-. iiltlnin^,'li thi' .juiy \\i\v al>i) t.ild

Ui.u.'.ii, of lliu (JcfiTl. 7J(. All \'''jiic iu lliu l.jll.nviny iiaia^^raiili tlial jihiiu-
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[chap xvn.

As tl,o In.I.ilii.v to .M.Wnt.iM mi ,...tinn i. ,I..,lM,.il,lo f,,.,„ ,|,.. ,n,.r.
U>rt iLi. ,1,,. s..nanl kn.w „|- ,|„. ,..s,,,,„nli„M.-v ri,k l-m,,. u|,i,l, I

.

"M'l'-v ---„h...|. ii is. ,„i>.!i,v,-,i,.M .o,.|K,r,vtl„. JMrv i„ v.,.nl< u! ,.

!""•', '^'•^ ''"• ii"|.,v-i„„ ih.t rr,.„v..ry i. M,/l„i.,,.| „„|,., ,•„,.,;

276. Rationale of the doctrine of the assumption of extraordinary
"sks._A. u-,ll Ih. .1„.u„ in ,.|k,,„.., XX., /,w. .l,..,-,. is s.,,,,.. i,„l..
^'""""•";y '"'•'•''• """'•.^•'1-' l-i-in..„fa,.,.v:n.rs..s„m;„i„;;:f
.N.r.nr, man- n.k- ul,i,.|, l„. ..„m,.,v|,..,„|. is :„, .,,,,li„„i„„ .„ ,|.„

"."',""";
'"V"''."""

/'' '''"""• '='" '•' vi,.u- „f , I,.. ,.,,.. .,,,,.,1 ,„,,„.
'•'I'I'-tlK.r tli-n,l„sMn.| li.Mlili.~..f,l„. niM.NTiin.lTOnt:,,'. ,

"tvuvi, ,,|,,.,n..lv,.s. n.,uh,„,| ,.,„i,,.|v l,v ll... ,>x,,p,., .„ i,,,,;;,",!

';''"';."' '!""• '"'^-•t.' iIh' 1 V .•nrnvt tl,..„rv un„l,| s..,.,,, '„1,.

"'" '"; "''•<l"=""'«' "( <• .-MiiiniM,,... in „„ ,.,M,,l,.v,M..nt. with . i,,'^

;-n,|.r.OM.„s,„„ „f .„ ..MraonliM.rv risk jiKMli.s tl„. iutVn-,„v ,.|
.!'

""I'l"-I iii:.T,.n„nt. vn|„,„,;„.i|v ,.,„<,,,„i ;,„„ ,„ „„. ,i„,^. ,^^. ^^j,^.^ ;

a ->n,|..vlM.nM-un of ,|„. ri,i<. tl.it it uns ,l„.n....for,h to In- in,.l,„|.,i
'^nuuir tl.os.. Ui,i..|l Unv ,.0V,,V.l l.V tlu- Sl,i|.lli.„..| ,.o,„,H,,s.,i„„.-'

n;;.-^.,.,:,,. .;,:!;;:;M:r ;;,^:;:--::r .i::; ?;;;ri:i;:- -;;;:';,;;:/;,,!:;;;,:';';:,

tlM..;..,,,, „> ,,,„„n( „,,,i„t.,i„ „„ ,„.,i„„ X. s. s.-,| p,.,- VI s r

"«"","'* 'I" '"' .t fc.r tl,.. i„j,„v "It i- „,. of -1','
..., n ,

..i-nly on tl„. ^mo„„,| ,1,„ „,.,,„ ,, „ ;, n^o, vol, ,, K ,m I . ,T i

'"

IS (oiiMi. iMir ij rcnilciccl rrroiiroiH .v c i| not stinnlii. '
t ,., i i. ,

«oi-,l-.. "an,! I.v ,„rans nf sonir ri-k or .1(1 I,. .7 o ,i \'lj L, V- 1 TVs
.la„..;,.r ass„„,..,l „„,l,.r tl,c instr.ntions 4(i7. .v, .1. I'. •.Ki,; Vo \\ :,.k IVo • ,

/'r ( i!.,i.n i»:i III. ,\,,,,. ._.:o.
in.^ s f „ , f.^ V

''""-•'' '" '"

(ISI-. 4 M„V 4' n\ •

'^r,.
"'' -'^•'"'^""'"•"'"•..-.-. nn,l,.rtl., -.,..

' ...7. ^
•^'' *,".'**

-V"-
>•'' •l-!'l- ..!< of ISST. d,;,,.. 270 ami ,«,-l.!v

!:;: t:^ >; ,::% i:^:*;!;:^ rnr ::;;;• :!:;;;\,roi;;'L;rT!:kl'- .f-f^::;,^;.::scni.c in «li.-l, ,0 r,.:„onal.l,v appn- in xvl,l,l, 1,,. rnuMirrs; and his iiM^Ii,.,!

I r .-0 1 ,r Msf "^
^^- ' ^""'"- ''^' ";".^'^'"."' «l,i..|, w. „r. not ,h»v

..,>• ' "r- •**;•
. ,

.oM^iilcnnir. ii„l,i,l,.s not onlv th.^ n-k*If a servant onlers into an on,,,Io,v- v |,i,.|, :„ n,:!i„.rilv in,!,! k o
'•

•

p^l^'oM:; l^tuJ^ri^uveeiiSi-niia iiir^n"'-^
•' "" •^""- ->• '" " '

iil'loyi mg It, so l.ir as
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III .illii'f WcU'il-, llio ilicrc;i>i'il i!,ilrji-r (Mii-cl

'IIK -, Ulhii II I, ;iii>\( II. I. Ill' 'T'l 111,11 \ llj.'l \t III.- ..I

i\ ICC. Ml hir ii-i llic >< r\;iiit i-

| lie .iiii-c|iiiiiii lit' tlic ri liiii|iii-liiii( 111 of nil iih-li, ,,,!,
I i lit ,,|

,ii \\.\ V a ml til ri-.l,~ i.l,'

Jlliary „l„!i |„. m.iki-. hi. ., ml I, I.I. If h

.iji,,- 1(1 wink ill a l>ii-iiii'..-> t\liii'li lir

1.1" > - i- iill I in! nil u nil 111:11 liiiiiiy

li.lh '1 1 ! ll.mv'.'IIHN tlllin lll:lt irilll

r, oi.lv ii'i'il ill lliiil kiiiil i>l' l>ii-iiii'>'<. Ill'

'-irir.. II liviiiiH ri-k-i ill! I'li'iit III

tin' 11-1' nf that iiiai'liiih'i y. Ii\ iiiakiii;,'

,1 I'ititiai'I til "^ciAi' I'lir pay nxIiitc hikIi

• !i' .'I-. Niti'itMiiat liiiii. Ill- ('\|io-i--' him
.. Ii 111 till' ilaM;;.T Uijitiilai ilv." Mil
/

, . V. Ih„r I IsMJi l.-i.-i .Ma—'. .-,1S. .-IcI

\ I
. ::i,i;.

rill' r.-a-iiii III' the nil.' Ih.il llir -nv-
:Ci' r.iiiimt ifin\ir ij.i 1-1- i

}'

h,. mn-
M- Ir- 111 Wlllk W' 'liM' tiiul-,

r ' full know li'i|;_. , ilrf.,!,, is

III! In'iii;; a fni- a^: iil. t lir lau jut-

-111 1- that lie will icfiK,' In vvmk vvith

• liii^'MiiM iiii|ili'iiii'Mt^ iiiilt".- his iiiiii

! !i-.i!i"ii is |i|i<|ii>rliiiiii'i| til the li-k."
;,./ /, H/ii.s.vir. 1. ,t »;. /,'. Co. V. /»»/

/./ (lss:i) IJ I>'a, l\H. 17 .\iii. Ki'ii.

:il'i.

'Miirh (if fhr iviirk of thi' I'oiinliy is

.|"Ml' willlilllt tllO rlll|lliiyilll'llt nf the
I'.-l iiiai'hiiHi.v iir thf iiiii-.t 1 iiiii|i<'li'iil

nun. ami it HoiiM lie i|isa~l loii- if I h

[inwiiitin;; it wrip lii'lii to iu-uii- llic

-ifity (if all tthd ciitiT tliiir -iiviir.

Il j'll-nlis ail' illtlllrl'il til I'llLML.'!'. ill VJ

liii'.iliii' of .-.llrh llri^li'it. atiil aif iltinii'il

ill inn»ii|iii'iii-<'. tiny -liniiM he mlilli'l
1" niiii|i.ii-ati(iii ; hill if ail\i-i-il nf il.

I'lA a.-iiiiic its ri-k. 'I'hry rmiliaii
uilli icfi'ii'iHi' 1(1 lliiiii:- a-, they air
klin.MI Id lie. ami 11(1 rnlitiail is \inl,it

I ami nil w iniiL' is iliiiic if I hey -iiUcr

ti'iiii 11 in';.'lrct wliiwc I i-k llir\ a*-

-liaiij." Ih,,ll V. hi.ijir It. f„.
I^TJi ."ill Mo. :!n2.

Ill'- -il\ailt "rllL;a;.'t*s In hear the s|n'-

li.il pnils which hi' kiinw s ailiiallv In

i\i-l in his pai'ticiilai' s<i \ ic.', as vxll
:is ih.' ilaii;.'i'rs fii'iicially appci I liiiiiiu tn
sill ll lillsiiii'ss. ... If hi' Wnlllil

li.ivi' the visil.ti' 111- kiMiwii risks Ihhiic
liy his i'liiplnyrr. he shmiM in-i-l iipmi

an lApii'ss stipiilatinii tn thai .iVr. I in
the iiiiitrai't ; no sin-li si ipiilal inn can
r'.i-niKilily 1m> infriicd."' I'lf"!'! v.

.\ '."/-,,„ //. (•„. ilsiliii 4-2 N. II. JJ.-,,

-II,.' .l.ii'trin.' (if th..' fni.-.i!!',' .•.-•-

[!" the I'lliTi that the scixaiil a^-iiiii.s

all li-ks wliicli he appri'iiati- ! r. -1- nil

til.' I,';.'al picsiiiiiptiiin that the sinaiit
ia al libc'ity to uiiyayu in the work or

lint, as II. pinp il. 11.

mil. II il\ il.-. I. .1 I.. I'lii, I II iiip|,,\

M'.lll. Ill' will Ih' pi. 'sill I I., h.n.. ,.,,'11

1 1.1. 1. .1 ill n f. Il II. I I., nl.v I,. I. ,:i

I Inn- '
' is pii-iiiiipi Inn. as ,1 pi .1. 1 1. .i|

ami .|.i\ .pi.-li.in. is .1 nni. li.

ti"ii. ' I . 1.1 -.11 I li.il ,1 L'l. .11 111,1 1< I

il.v 1.1 1.1- h.n.' im I'hni, , ill III., 111. it

I.I'. lis. h.i.vrMI', nll:;|il In ,i. | ,,|i

III.- I. _,il pri'-iinipli.iii : fm In it^imi,, it

rtnllhl prn.1 -nnlllslnll iim| lin..ll.lill

ly ill 111.- ailniiiii-li.ilinii nl tin |.iv\."

\h-i' \. S/. /..,,(,• 1\ ,,, 1/,// („.
I Is'l.ll ."i.-i \ln, \|,p, pl|. III).

I'nl siiiiihii- l.iiiMii.i^.,, ,,,,. ]lilf,,rs V.

.'/'"n I iMll I 1 iJr-l ,\ ,<. I.l.i. I hi. :|l|

I.. .1. 1,1. I!. .V. s, :;;;.;. 7 .im-. \. s. m.-|.

p.'i- I'.l.i. kl.iiin. .1.: I'll r- II \, /(,,s/,,„ ,(;

M . /,'. („,/,. 1 iM.'i t \|, I 111, :!s .\iii.

1)..-. ::;ii; /..,,.(/ s. ( ,,/,, A'. r„.
I W!i.'i !ii; c.il. -..'i-,!!. :!l I'.i,

,
i:ii; /,,,,,

V. It'll.' , < lsi<-ji lij N. II J17.
'riir fnll.minu' p.i--a;:i- is app.iri-iitl.v

im-nii-isli'iit uilh lln- i-.is.-s hIh.v.- .ili-.j,

in s.i fill a- il s,,,-!,,. In .-M-liiih' tin- tin-

niy nf a . ..Ill |- 11 I iial a--iiniplinn nf r\
I i.iniilii.ii.v li-ks. "W Inn .1 p.r-.iii ,,|i.

l.-r- iipim ,1 .1 iii-_'i ,niis i-nipln iiiinl. nc
lint niily a---ini.-- lln I i-k- nr.liii.inly

iii.ii|i-nl 11. 'ii:.!. Inn .il-n tin- 1 i-k nc
iiia\ ill. in fmni iii.inil.-.t pciiU. I hr
Inllni |- all' Hi.' li-ks «lii.-li elite! inl.i

hi- cniil r.M I ..f . iiiphiyiiii-iil : lln- l.ii 1, i-

.111- 111..-.' vvhirli h.' v.iliitit.ii ily a''. -jits

uinn li.' km.As (if th.-ii- c\i-t.n. .-."

'.'n; - V. v. c 1.,,/. .1 \ .
/ /,•. (,..

I l""--; l-'i 1;. I. I,"nl. 7 .\tl. Jsl. I'.ut

pcihap- 111.- (-\pr.--i.ins 11-,-. 1 -ImiiM imi

l„- tak.ll In.. Ill.-l.lllv .

-'111. 111.1-.I1. "i- I \nii. lali-.l I'.iailsc

llic cinplnv..- hiiii-.-lf a--iiln.-- 111.- .Ian

in|- a- im ICI-. 1. aii'l. a- In- xnlnntai ily

a--!lliics il. tin- 111. 1-1.1 is ii-li, \,,,|. I'll'.'

]rlltii-s cliailL:.- pn-illn|l-: the l-lllpln\(-c

a--llll!.- I'll- li-k thai, if it H. Ic lint fn|-

hi- km.,vlci!t;c. Ill- .-iiipl..yi- «..iil,l W
.-nl!i|..-ll.-'l I.. a--Ulll.-." 'l.nllislilh . \.

I. .( '. /,'. ''.. \. S,::,.!f,,Ht I
ISSS) 117

I'll. Jin. I'l .\, I-:. 770.

W h.-li- lln- -.1 villi kn.iu- nf 111.' i'\-

'
I :Mi iliii.i 1 \ li k-. tin-y "may a--iiii!i' in

!.-,-. il clli , I the -Imp.' ami pnipnit inii-4

-! n;:h iiilin.iiA ami i;:,-i;!eii!a I perils,

a. Mi' -J mill. ill" t.i the lialiilily of the
nia-i. 1 ami allni.lin'^ I he -en unt iin ail-

'lilin.i.il L'i(.ni;-I- f.ii- 1. .lively in the
I'Vciit lit injiiiics rt-eeivcl." Ah "in v.
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m-tion. w!,I..l, is [„v,.lv,.| i„ ,l,i^ ii,..„rv. li,,,!. .-xpr. -;„„ |„ ,i... .,„
»H,..U.M.l,v,,u..nilM„M,„li,ul,..,v •!. iIk,mI,.. -,.,..„. ul,„.„.'
•jr -....,.,... in an .M,,,l,.,.,,M.unhk,,..u|,.,|,... ,-,,.,,, ,,:,,,',;;

-- "<-.i.v,..,i- or ,i.u 1... u.u^.. i„s ri.i. ., .J,,., .,;,:;:,,;
'"'

''"'<'l I'.v iIm. ii,:i-i.i-V n<-li:;,.ti,'..."
'

277. Appi.cation of doctnnt in cases where the injury i, cansed bv adefechve .nstrumentah.y.-
,,. ,„.. H,l,i„i„..,, ,„„. ,,„ ,:.;;,„.,..,,

'j ',

•••i- .l..-.M..M> H. uhi-h tl,.. ,|,„.,rin,. Mou ,.,„|..,. ,li-,M„M.,n I.,,-!,.;
""";.'";'' '".';•'""""••"'.)•"''- '^Mi-..ii,vM.,..i„.un„Miiv. I.,

..'

M""l'|-ot,lH. „M,um,n(Mli,i,.s,l,..M,H.Kvs. Tl,- n.iMn. of ,1,: .„

"

''••nt .. .n.l...n,.,| l,v a l.-i..t' ,n,.nnnn,,|,,m uhnvv,.,- i, >...,,,, ,1,-1, 'V

'V
",""'':'"""''" ^- '"'l-l'-r xx... /./v., will U. „„,:.

''"'"'"; "'"I "-1 n,..nlv ui,l. ,l,e.,M...ti,„. uIm-iIi.t U.c ri-k
''"ii|pivl,.,i,|,,l l,v lli(".s.-n;uif.'

"i- n k
,:

HI. is's.'u-i^-
,

J, ';,.?,,"'; r" " Y-
"' -'^ " "" ' "" "

17 All. 4!.i ,„,„ ,,

"' ^ •"^-
^"; ^' \'i' "•I: '•'-/. V. .V,. r.,.i , .

•'- Am. ;,.,, 7.i:; > \ i- n-.. ;• !; :•./' ' * "'"•'"'• ils.-.fi, ,-, ,m,

//"'-
I
is:..., .-,,1 A,k. i;:i... )., s \ ,;,„V ^

'\-'' '
"' ^",

t'-'"'
^'""' '•''-' '.'

(o. V. .s',„„,/o„; ,,Hs.s, 117 .,.'.,
:; , „„.,/:L'„

;':."•"/;"'''"
"r,"!:

'' '"
.V. K. 770: ihi,„„n .(. A' A' f„ v /

,'•
/ , ) ,V

'/"'"'^"" ( I'*.':'! .'-• Ill

(IH!I7) 17 l,„l \,n ./-'il' VI.'-,. ,

'""'' '""'• "• '•' 'f / /• ' >

i!tl loi.i, ;ui; "T \ \V -!,•' ;"' ' h„h„„„,n,h.s .( f. A'. r„. v. /. .

n.. ./„;Jr/^.^,,),.';^;;.• Ih;;:;;"^; .^fj:\';s!rf/^ /•';"?" •'
1

"
Iowa. 257, ;1S \. W. .i7-.; «,„„„„./,w^ V K ,W ul ,.!,^'''[ -^''!' " '
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27S. Application of doctrine in casei where the injury is rnused by a

faulty »y»tem of work.— In n i.m;. mnnl' r i>( .1. •CI-IMIH !•(•. l\l|-\ IliH

/'. \t. It. I'n. (IHHTi 117 Midi. till, .'ll N. .1111-1,1 liv w.wA i.f I.I.., I.

\V n.'i'i I -Ml' tr.iik

II...' .it ll.

ill»lll|.lr.| 111! II ..'11. 11. 1 riiU /,•.'.'' /• /.•

I.I.' Ill it », r,. liiil.li. I. Illll ilv\ .u I i^«r

hi! . -M .1|H' Ollll) till' lll.lltl t I. It

,.',, .f /'. It. (•» S. S\.<i.

I\u\li

Hi Kill IJM, 1.' I'll

>.../. ». ,1 //. /,• /,• r
I- \|'l'.

111

rh.
:i ;'i i;T \, >,

I I'llHIl

Mi|.|. l;tr.

:

.1' /.', «„,\M l.'ii, -J^l .\tl. :illl ilniiiiil mil |iiii|. .V

,llV ll'lllllatl'ill. ilvi'l. li'i In.l i.sj :;i\,|'. l.-,|; l/,y.

illl Itdlhnlll lliirk ll'll j,,,.)..,!,! 111,1 ...l/.l /'. A' < .. V ll.l,:.t ilo'lli ».•

i.,t,,l ,iii,iiii<,t (i. v/„|.',s,„„ iiinniitl-,. V.'l' T'.i:!. liii \ \\ Inn. lit',,..,., r n.

l.iU.U.,,, \. lldllK d I'. It. I'.'. I iS'lJl I.. \. I/..M.V'., IS'lll 1,1 III V|,|..

II l.:i. \i:ii. '.t^. ID S.>. Illll ii.iiiilii.ini IJ7. M.iiN (..lilts ,.,ii.i.|.i ll..it iliM

kil' 'I I..V till' eiM'i Itiniitiir ii( nil ri,._:ii ii.litii.ii Ml till' li.i.U .1...', iiol iiii|>,iit

,i!l. ll r.llllt. ilit't riilll-i..ll with a i.iw r r'/ii^'rl:! ,. illi.l I Ii.litt.l ,' rli'.it,-, ,i li-k

.,li|';'l! Ill .1 tll'-tll'. wllilr till' tl;ltli W.l- MJili'll l..'l, ilt;.'^ Id I 1,1' nl'llllliy I'l.lsM,

iiiiiillil.'. Illlili'l' nrili'lH of ilr-.|.iitrlii I', lit ^1.' 55 li'i. I. ,in.| 'Jlil. 111,1..

,1 ,l.iii'..i'iiiiH r.itr. Ill' I'i'ili;; l'iill> im.iii '.|. It.iihi.i.i I,.,. I. iii,„iii f,,r ,,th.r

..f till' iiriliT nnl 111.' t'mi.liii.ui ..f tl .../.-' v s,.„tli ll,„i,l,i I; (',,. v.

tiM.ki; .l/i«/«. V. \',iili f.iii/ir !.,./</ 11...' il^'rii :i-j Kill. -Jl.'. I.I sm ^ ;ii

;,.(.-. (lsS!ii 7H Cal. j:iii. 'Jl j'.i.'. Ill 1... .i-'i |,ii I ; s,t,l,.,„i„l,i. v. il,...i

(fi'iK'o out of ri'|i;iiri: Sir,,,,,,/ v, <',„ /.../,. ,( (i. /; C.,. i|s;i'ii Hi W . \ ii.

lii:l I'. It. I'n. (IxMii ,-|7 C.il, I.", il'.ii..' .i.'i. .;:; ^ !:, J ':i iii.i .wli |,iii.

nut nf ri'|iiiir); t'l'miiiri v. .<!. I'.uil ,1 . ,'
. Ii.i,,,i, ,,.,(.. .,/,,.. /y , /..s,. /„ ,',ii7-

/». /,'. '•<-. IISHK) •_'7 Miim. Hi. II V W ."•' ^.F''.^. h.lhi \. Il.ilt..,,.,,. ,f ((.

im (lir'ach of •'tatiilnrv ilillv l.i IniM It ''".
. I^-'T ; I'a.i In (.iil. l;i'|., ."ii!,

1. 1;.,' I ; (,Ji(i7/ V. //..»s.',.a .f- r <./, ',, II ,\t|, ii.,'i: (;./ , >. /,,., /,'. r,,.

raiiii ii:) 'I'l'v. Illll, ."i7 s. w. :ms w . w;.,. h:: v. \ iin. -.'h Vm, i;i'|, .1.".^

I'lihii!!,' ll'.Hlii; Ti'\. » iv. .\|.|i.i .'i.-i ^ I |.i..i.i I III': '
;
ihni \ .•>/, r.iiil it

\V. ll-Jl! Ifi'.H'O lint of ii|i.iiri. Ii,» '^' '. /,' '". .l^^l' Js Miiui. I.Vi. •• .n.

-.mil' coiirtH till' failiiro to ImiM fiii,.'- \\ . .'.-l in.'.f ..i .mnin.! |.i,.|.'i I in^ fi..Tii

ii lirlil not to lie iic',;lii,'i'niv iit rniniiioii an i'l,'\:it,ii oui a -I'l,' 1 1 i. k i : r-tiini

l.iw. '<.',' S 72. (Illll. \. (/',,., // /. ,1 /'. /,'. «•„. i|s7ii, :,2

ll') Itiii'.iiiiii trill I. i/iiv.i/,' US' II i'.iil 1.1" I. I'.i'i. '1 N. W . i:l I |iiiilf,iiiii only a
iriKi fur mrvmiln hii,iill,i,ii nils. i.m iii.l.,'^ In. in ..u-i; Snthilii v. Vnr-
i;,,'liH V. rhiriniii. It. I. <l /'. It. ''.. ,'/"" ll'-~<''.i '"'' l.a. .\iiii. I Illll ii.iliii;;

HlCi lli2 lii«a. ."iii7, 71 N. W. .'.sii \i.i- |,l.i,..| m.ir tia.ki: 11'. ...,;,/( v.

tiirntiiMc with liolo ill it); \i.,lliiiii, W , --i li. ,;..../ 1 1„
i,,

• .
I u. Ils'i.-li '(.s W.

I. I.niiisrilli- i(. .V. It. I'll. (lSS7i S."i K\, \a, 'j:!. I,' ^. 1.', :iMl i |ii .
.
ji it in..' iHiiifjh

Ij:!. :! ,S. W. 7!)7, 11 S. W. nilli limli' in ..f tr.'.'i. .\l.in\ ta-i- ,i| lliis t.\|ii' liavo

I'.itli iHi'il liy switclinian I ; inn, hi \. I.i i ri .1. . i.lr.l aL'.iiii-t 11..' ~.'naiit on tlip

l..,iii'^iilli ,(',V. A'. I'll. (IMooi -2 K\. 'jioiiHil tli.it til,' li-i. iiii|..iii,',l 11,1 i.i'v'li-

I.. I!('[i. .'ill, ."iS S. \V. :i7l) (.lifi'itiM' L'ln.i' mi lli,' iii.i-l.i's pint. Si'.' j 7l),

riil ,':iii'_'lit liiaki'inan's fiMit l ; \r,,v^ \ li.,ii,l,.

s..,.rl:.i,i I'. Co. (ISilSi -j'.l ('. C. .\, ifi ll,ii,,i, i;ii^ 1,1,1,, U ,il, ,ii- III, I, mil
'.'I'l. .Ml r. s. .\|i|). :ki.\. s.-, Kill, ::!ij imis. u iii,i„,^ \. it,i„i,,i,i\ i,. ,i w .

liiiii.iM'ii'.l I'lilvi'ill: ltii,i,„i V. v../"/'.. /.". '". il^-^'ii nil N. V (IJS. '.'.' v. I-;.

I. I. ,( \. i;. /;. r„. (isn'ii in mi.Ii. iii7; <>,m \. \..' >..//, c it r„.

":''. .'ll N. W liml illll!.. ill sill' .l>-il!i. I Laii-. lo>: I'liishiiiiih ii f. It.

In. I.I. Il'i" V. I'll,, 1111,1 A \. W It. ',,. 1 s,,.h, , (IsTin '.11 \'.\. -i-i;. :i7

'.,. ils.ssi 7li jow.i. .•i'.i:t, 41 N. W. .'il Am. l;,|,. n^l Itn-s oi v. I.iliiili Vul-

lici' allinvi'il to a<'riiiiiiilali. « liiTi' lai t. n It r„. ilssi,, n:! j'-i. im, .-,7 .Xm.

r,'|.airi'rs wmk): VliinKiu d- 11. / /,' I.'' i' '.''> >', Ml --''': /'''" v. i;i,-ilir

I',,. V. Mas.iiii (lS!i:t) ."ill III. .\|i|i. Ililil '.'. ''". (1s7l' .'.ii M.i, .'lil-J; It.iin.s v. ,^t.

(planking oii tia.k il.fi'.iiv..) ; II, ml. i l.',iii^. I. I/. .1 .s'. /.'. ''„.
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i-



n] ANSr.MITKlN OK lU^KS.

279. Limits of the doctrine.— i sI
>!•(• ;|l-n

lllilt ll

>l 2^'.K /•„/•,„. V—Tf.

<i a d;i-> .1

II' :i|p|pn>|.|'i;ilr ilniiiilill III' the ,|,„.|i iK ;l

i-i-iis~(mI ill ^ i'7>.

(litlil'llll ti) (l<'flllC willl l-ct'clTI

llic |iriiii'i|(l<- lli;i( M -iTViiiit.

ICI- Id tl

siiprn. iii;iv "in-i

:ir<M 111' t':i(M.-ic

Tint ;is~iiiii III

l>Ii!i<'(T

I Ix' 'XtlTIILI'lv

.">!' iin\ ;^i\<ii

//, «f N. I. It. r„. (iHii.-ii S!i )„,/. r ,f. // /,.

W.|V\, .-'. .T! .S. \V. .•!:!( i-l in-iilc IJ!i. .\|lii„i..„ ,- i|s:|i ,-,,; \ ^ ',;iis
Hlii.h MiVMiit «:iH cliillinL' f.'ll nil him i no |.i.,(iM„i,s |,i,,t,,| .^.nint, ji,
l»r;iiw iif »c;nil-. Ilic.iviM :iii,| tlir h:uu fivi.jlit v.ir.l-. m-mIi,,! ii„niii.. tiiiii,,-

Mii,^' ii|i<)n th.' wvd-i- ,it llir l,i|,i. /.,/(/.. /;„,/, ,,. „ ;. ,.„-^. ^^^^^-^
(In tills (jiiiiind ||ii. iii.|iiiii liii> l>,.|.|i I Isms I -|:i |.. |;. \ Km .-s ( ^ \ i;,|

liil.i not ttiirrniitalilc iiinlrr llir fipllnw -)i; I . s. .\|.|, .-(T. s( h'cil !M1 i ml, .s ,11,1

'"

,, 1 , / , ,
|iin\ici|. iiii 111,11,,. I,, 1 1,1111111,.,, 1,1

(ill nnhHiiiil n„l„h„„ „f sl„li,l.,n, tlir ni.iMiii, nt, ..f ,,||„.i- ||.,ii,,. ,j.|^ ,,f
,li,l„.~lt-n,,ls<„i V. Chir,!,,,,. SI. I>. \l. iii,',.|iiiL' li.iiii- a"iiiii,.,li ///,,„'„s r It
,1 '(./,'. r.,. (I.S'.lll 47 Minn. IS.!, .-,1. \. ,„. v. \,,r ilss; , •>,i'lll \|,i, V,,;
U. .i:il (tr.Mkniiin aw.nv ,<i lli.. I ii ils-;;., .il |||. A,,,,, i-j,; i.n.i,,.,,! ,„.„.
iNil fr.iM-r,;~,i..n ..f mi „i,liiiiiii,... „« i,, li,.,. ,,f ,.„„, ,,;,„» vvm~ t„,t i", i„,ti|v .'.n-
*|iii',i 01 tniiii-; I. ,'iii,-,rs !« t.,

'

tl :,: , . .' •
I -""''^ 'I" "I tlic> |i,i-in,,ii ,,| tr.iiin

(1.1 It'iffliir nr uni,,;,).,;- riihs^^ aln-a.l „f IImmm I : (;»// r dS /' /,' r„
(,...,.;», A'. .(»/,,/.(„, V, /./„„/.'.v (l.STili V, 11 ,7/„,,„, ils<l7;-r,.v civ \i„, 'i

-i,!

."ill (III i;i.".: Winihl V. \ . » l',,,/,- r /,• S \\ i|ii7
M-

r.i. iisiij) -r, s. V, .-„i.... «„/„•„,„,, ,,. ,„, /,„„,„,„„, „„„„„,, „f „„„.,.

i,„i),|ii,l,ir in|iiii',ll,y 11 .,,lli-i,m iliic' ll. SI. I- A' r„ ilssji ,! W i "I ! \
ri-ul.ilii.ns whirl. ,ni,vi,liMl|„,„„ inaij,.. W, si.l i,.ii.|,„i, „f |„'.ni,i,,n,„' .,:,,', ,,;

'I."''
•"'","'"' "f M 'III liain, i.f a par- i-.in ..n tlir t.ails, i,f a vai.l wi(l„,„l ,

tMiilai- .-la.-M
: Mrdrnlh v. V,„- J',,,/,- l„ak....ia.. „ii tliniii- /;„,/,,,,. v / „„-

is'^.ii
.. I.. 1. !l... -i-i All I.J, |.,.,.|„,n i,ii|.i.-v ,aiiM,| l,v kni.wn .M-t,,.,, „f

iMiiil j;i,t im a haini v.n ,vilh„..t i.lij,.,- |,iis|ii„^r ||:„ ,.,,,.^ ,;i„,,„| ,„• ,, „„j,„,, ,

ti.in, kni.«.nf; thai n,i lla-s l.a.l Ik^lh Cnn y. \uilh l,-ii,rC„„^h- r„ Msss'
>riil mil tl. ~...'.ial .i.iniii;; u-.u,,*. ami 4S 11. in, •_•.:.,

I in j.ii v < ai.-,.,M,v f ,.- -in.
il.:it 111,,!,.,- tl„. nilrs „f th.. .•„iii,,any a tl... .-.r^ i.f a „nMn.,ti„n Lain ha,| m.
tr.iia Miii^lil Ih. ..V|„.,l,.,| in |.,ih|.i- ,|„. ,.\u;U .-l.ains, an, I that llir train « .s
l"ii witJM.iit M.'iial, l„.in- sla.uii |„i. I,a,k,.,l I : hrn,„,h, v /•.,,„.„/,„„,„ '„-

iti: l',<.ii;. It. .( /;. A". („. V. l;i,-l.,ll („. (issui I M,,ii;if;l,ai, '7|'
i; \,| 7

ilsili'l 4i 111. Apii. .;4J ,ii.l..s ...,|,.i,-. .t.a.kinan M.ink l.v ;,.ia\,.| train
',"- l"-''i>''i'ii"i »" iliMoiii I lai, ill a uhii-li. lik,' iii.inv i.tli,'.^ h,. 1,1,1 „.,.„
''";-;"';;%'";"";•''.

.

"^'^ pn^ii'"! «iti. inL-i..,. n-v,.-,.,!,;
-•) llal.ihKil r<uhl,.,„ „i ,„/,.v, - /,„/,,. sh,„T a I/. .V, ir („ V /,„,,,„/

i

-.'".'."' ,'•'• ". ''' " '" '• ''"'""' ''^'<i XHMii,, SI. 4.1s (,i..l,,in ,,f k.^Isx, :;: OhioSt. 4r,S: /,„„,.,,//,., \. in,. •lUiii. ,„.il,.|i,.V,: ,,.„,/ V .V,,,,,,.

Ni ..'s u"""'."^"'",
'•"' ''^- '" ''''• '"" '• ''• ''• '"• 'l^-*"" '•" l""^'- -Itii

hit",],! ,1 ",." '."" '"'"'v'-- * ••'-'• -••' ^- W- -"• i^^ii"" n,k; l.iakiaiia.i in-Mlt .lllllnll-li the h.ll^r a,.,|l.l,w..ll,.,. „f illi,,| |,s „|,|,|,.i, i,.,.|^i
I -irvitil in a <l,.|.a.t.if,. fn.ni nil,-, i, A -.v'il.linian ,!„,- n„l, l,v v„|,ii,lai ilv
'"I" ;ii ,.>„,.„,.,. In ,„„w. ;,„ „„„,„|, „„|,;„^, ,, ,„„|,||„,, „l,i,.h i, iinnMianV
""" "I ll„. aiMilii.iial ii,k tl„.r,.|,.v in- ,lai,,;,.|,„K, .,.- il„. ,i,k aiL^iMin-
"'«'-[ ' ."miilian,,. with an iv,-,.|,li„n. I lir makii.- „f it will t ,i..,iaN ii„.r,"
'

"li'f wlin-1. IS sii,i,|,.i,|y ma, I,., anil K hiiaiis,. |„. Ims t lir li-hl t„ iv.lu, ,
I hi."I'''' iii'i'ly .oiiMitiiti.s a ,l,|,aitiii|. ilaii-,r t,. .. iiiiiiimiim 1,^ L'iuii" .i-n.ils

/..;./..-. r„, f,„i„ tl,|. rilllMlilrs 111,1 ,.,,11. ,„ ,i„ ,,„.i„,,.,.. „|„,,.- |„. .,u.,.s" ||„.
I'lili- si.ili ar,|iii,.s,.,., /,„//,„„„,, .0 |,,,,|„., ,,^,„,,|, ,,,„, ,,„.,. ^,,,. ,„- ,

|^,^|

.,.,./'., VVT'' '""'"" '•' '• •'• -^^ "''-''""' /' /.' '••'v. Isril,,, llSll.il'
:il L-. S. A PP -'i;i. ii.-> ivii, i!,.|,. i.t r.

III I W'nnI (if iiihs In

nnir'i ,(i <Iin slid

V"l. I. .\1. & !>—4;
//</,v/.l

• I III.

!>,

\. t'iv. .\|i|,. 1, :u s. \\ . s.i:., li

.V

PI'

|)..ni...|

I.; ,s

\^w- l:i T,
W. s.i;i ,,.||

iiv sill' I'lli'cl hi'hl I'll llll'llllsj.

il.^'l' lo oiHK
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dcffct of wliicli lie liiis no kiiii\vlcili;<', act.Uiil or const mot ivo, -Im:;

lie tn-iilcil as ciiiilriilliiii;'. 'I'lic ca.-cs iH-ariuj,' upiin tlic (Hicstinn iln:,

iiulicati'il arc imt IjaniKUiiiMis.

I licrc is iidt, ami can scai ly 1h', any dispntc as to tlio cornrtn,...

of tlic |)o.-ili.»n lliat, tlio ruU- laiil down as to the ctycct of tlio sri\aiit'-

(fl \rniiiiiii,ii Ills ,i;,iliiin n /-'v/,- i,f to f^ill ii|Hin tlic iiiiulU'd nrirl tx . ,,,11,

nitlisimin lirh'iiii hiiiiin mill i;liiil,s ill i'(iiii'<mIc'iI in llic ;,'iii-- 1

.

(liissliiils.^-ltiliirinll V. Ili,sliiii ,( I/. If. (kl l)ilililrii,us iiliin-ls lll-lliinilr.l ,„,ir
i'li. llS'.l.ii 117 N. II. 4(l(i. .id All. Kl'.l iiiilinii, lriirl;s.—<!'ilfiirii V. \.;i ) „r(
(l'ici;.'lit ciir-i were l.lt. iis «ii, cii-lniii .(• V. /.'. W. t'l,. (ISSTl'lS R. I. l.,i;. T
iiiv. on 11 .i.liii!.' ill siiili 11 |iM-iii„M a> to All. •->S4 (pile ,,f liiinln'rl : «-».;(*. r./y
lili^llllit tllc liivv of a (K.-^iiiL.'. lllc ir- fl.iiiiini. SI. I: M. ^i (). It. („. i|S!ll,
suit Uiiiir that a >h ilclniiaii wiiiji- lid- 47 Minn. ISll. riil N". \V. ."):il i|.i|,. n\

uv^ (III an iii;.'iiii. caini' iiilii ((illi^inii lunr* pii'vciilril trackniaii's j;ittiii:.' nut
Willi a lart wliicli hail Moppnl (in the (if way of train )

.

iTo~>in;.'l
; A'Hii/.v. V V. /<(V./irii,c. /.. n ir. id' /m/)/()/i.T nulhiiiU nf <,, n'n.ii

li. I'll. Ilsil-.'l i.'.l I'a. 7-t. L'."> .\ll. ;t7 hiiiiU niilii niihimi <(i/.s-.—///i„„rv r. /,•

(siiiiic ncidciit I. fo. V. Uiniiluii 1 Isnli ,-,r, III. Apii. :.\1.

(jr) /.(«/. nf rniiliiiiiiirii .liiinnh to I'Unilniiiiih v. Kiiiixhk lilii. I'l. s. ,t i;

firiiliil rmiilniiiis iiiirl.inii mi riiiliiiiii II. fii. (ISIIl) ."ill .Mo, .\pp. !;:lii m;
liiiil,s.-'lfi:i,il.r V. I i,i,,ii /'. /,>. I'll. Usual niid cxtriiliazaKloiiH iii,i1m,1 „t

( ISS4I n k.mI. isn (1 lav >ct : loailiii^ tiol : fliirlnml. r. I' .(•

(rail-< londi'il on iiioviii^ car).
fill) hiijinijiir III' t hull uf itn

hiiiiN nil iiuliiiiif ritr.i.— l.ailiii

J.i/A r. .f //. i{. II. Cn. (
1-

Mass. 11(1. 44 N. K. \>2 itaiik

(Kill man on Iriick inluicdi: Mninn v. A'. Co. v. I'liir ( 1!MI| ) ll.") HI \|,|,

W'lr Yi.ilc. S. .( ir. H. Cn. {\S'.\:,t ltl7

I'm. llfK :U Atl. -.(;•_> (no si};nals fur-
iii~lii'(l to protect car iii-pcctori.

(Ill I'llstiiiii nf Iriiriiiii riirs nil sill-

illllH llilllllllt sill)! tillillx. llillill V.

fiiiil if /'. 1/. I{. l-ii. (1HS7) 07 Midi. a;;ai"st liiiiili.r near its en. I. ,,

til. :t4 .v. W. li.V.l. crtNlied tlic hand of a .<crvant wlm ha.l

fil Diiiniiiiiiix ni.ilniiis in rniniil In entire tdiar^'i' of the carl: Silml': v
villi iili ml iniK.' -Kmii v. rliiiniin. It. I. ,f rliirir.n ,( A. If. U. fV,. (1SH7) OT Wi-.
/'. A". To. I IS7N :\2 Iowa. .•t.')7 iplainlill' (ilil. ."iS .\ni. Hep. SSI, 3! \. W :ijl

hud hiin-cif actividv contrihiilecl to tne (trackman injured liy |ii(.ce of .nil

eslaMishinent of the custom of coiiplin^' wliicli fell froiii all o'verloadeil t.ri4.i.

rar-i in niotioni. The fact tliat the where he knew that it was custom.nv -n

plaintitr was not furnished, as icipiired to load it).
hy the rules of the company, with a (n) llniiii nhjirlx hfl in n ;..,w/i„»

coiipliiif.' s|i,.l<, will not enlille hini to »/i> ic llnii iirr liKrhi In l,i /,..'../

recover for an injiiiy received in niak- (?'ih;p.— l.v.voyi v. Ynhs (IS.'iSi J Il.iil-i

in;; a coaplinj; hy hand, where that is & \. 7(is. -27 f,. .1. l-\ch. N. S. l.".t; , m,i

the ordinary practice of the ciiiployeea. <hine hft wliere it was liki.h in In-

l.niiisiillr d \. A'. I'n. V. Ilii/iiiil (ISll.'i) .struck down l.v pi.ssinjr veliich-i.
1") Ky. I,. I!ep. IS]. >> S. \V. lilMI. (oi //,,/;,/ 'nhjrrls nirrhsuhi I'h'l.-

(jl r11.1l, nil nf iilliiiiiiiii liiii.ir nhjrrl.t lliinl.lii/ r,ir WhiKk <( .I//1;. lo. v.

In niiiiiiii 1,1, II iniliiiiii Iniil:.- .\u as- Km i.t (I'llKM liS .\rk. .111). ri7 S. \V.

siiinption of the risk is inferred where IKIS (plaiiitiir himself had l.^'ili.-.!

a hiakeman who knew that it was the that he knew the danger of tlie 11,. 'li"-!

custom to l(.a\c ashes up(in the track for of piliiifr adopted liy the ciii|.lnv,.r :

some time lieforc clearing' them away Mil'iiililiii v. ruiniihill (1S|I,-.| l:!.\liv<'

stiimlded on them. Ihiiilns v. iriiioiili l.'iS. ;{4 X. V. Siipp. 130 1 plainlill hini-

<t- SI. 1: U. <•„. ( ISHO) 27 Minn. 137. s,.lf i,.,tified that he knew that t'" iiKin

N. \V. 5."i:i (evidence, however, was here ner in which a tier of hales of rn|.,. hal
held not to jii-tify inference of such as- Wen piled wa.s unsafe) ; Sniiin' 'I'l v.

siiniption). See also Williiiin.t v. SI. Vmilnii ( l.S!i7
; Te.\. Civ. App.i W S.

/.<i»i.s. <( S. /•'. U. Co. (lS!i:t) 11!! .Mo, \V. Hid (liiniher nej.'li;rentlv pil..l ,

.'llli. 24 S. \V. 7S2 (ear repairer had (p) I nijnnjirr inrlliuiU nf ,,>.:.,il'^
worked in the particular yard for some huiiUs of niilh. rtr.—Siiiiiiiu,:s . Cli

years, and knew •' t. in repairing; cars, caijn li T. //. rn. (1SS4) I In III 34"

Bjiiall pieces of .1 and iron were apt (dangeroua iiietliod of taking li'. m a
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knowlc'dj^i' of tlic iiictliiM]-

Ihtuusc it is shown tliat the n
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case, mo
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rc]vfk dues not govern the

iiastci- or his Piq)rcs«'iiUitivo had prf
!< s<-rvaiir.- kiK.wlclMO, o-nilty of several ae.fs of

iicdiuviicc similar t.. thai uliicli cau-f-d tlic injury, and liiat to entail

VI. .n Iv Ikcii. to fl

a ili-al)ility to rt-iMvcr on tiiis i;ri.mid t

liii\i' 1" n re[Mat<'d so often and iind

le aets niii-t, at all event.-

i-l;iMi-li what mav rcasonaMv i

ler such circnnistan CCS as
«' desiTibcd as a eiist. unarv nit thod

of (loin- hii.iiic.s and t' j senant must have had notice of such
ciisloiuary method."

»... .issl ..t W... M,i, 11 N \\. 24 ,M-, ,va. kn„»n, .„ M,„„l,l i,„,.„.,Mv

i\-.<. )
'.>., Wis. .,:(:l. ,(i \. w. tie- (,.x ,.f ,i„. ..,„„,,a„vi '

|..n,m...,l ,.,„|,!,:y,... ,.x,-,n.,li,,. a. tl,,- ,,, S„.,. n,' .../...sinn s.mn,t tn i„
l."tt...n of a fiMzc.n n,,,,! |,.,„k „>sii,n.- „„ „ ,V ,„//;„„ „r'll„i,„i „/,/,,7v
till' ii-ti of iniiiiy by its f:illiriL' ilown I'I;hI,,s- nil (,', v \l,i,i^,ll , is'i"
iil-i, liiiii. »li,-iv li,. kiH.vv^ llml Mi.Miii- W-K. Civ. .\|,|..l 4.-! S W •Mi i-.n'o'itW I..-..,, i.-„rt,..l tn. to lovMk .I.m„ ,|„. i„i,„,.,| l,y a l,a f ,.„tl„„ 1)„,.um Ir
iMi'k. an.! Ikw witiii— r.l aii.l iin.lcr an M|,|Mr ,|,„,ri: \\,.,„l ^ 11,,,,,^
-i.iimU til.' <'llV.-t |)|<mIii,(.,1 liv M„li ],la-t i Isiic i s:i .M.I. -.-,7 :!4 \tl S7-> (,,.n.,,'il'
ci:; ,n shatlniojr fl,,. l.ai.k). Tor ...h.r i„j,„,.,l ),v tl„. uanl of a -iiai.T fo ain'M
.i,.iM.,n,iiiv„lv.nfr similar fa.t,, l,.|i .lyii,:: ,,i,.,.,.s of iron aronn.l .a pla.-,.
.l..iMrm tho n^.lit of iv-uu-ry „n a ,lil „ I,,.,-,. ],„„ ra-tin^-. wcr.. l,r„kfM l,v th..M.rn ;.Moiin,l, .vo

f, -Jiill. „„l,. t:,|| ..f ;, l„„vv u^i-lit )
'

„
','1'',';''"''.':"''"' -/'",,,/.-/.•,„„„ V. („, iu,sl,„:i of l,„ri„q halrhrs ,.,„„

;W., (1H!,S, .,2N .. I •m, 41 .\tl i.;, .,„ .,,„-,,v._.\ IonU..r.n,a„ wl,o k,„ms
-.ill wasof a kiii.l lik,.|y to slip, if „..! that it is o,i,t.,„iarv to Irav,. tlic
".",,•

,
,

. ,. .

Iialcla.s of slcp, „p,.n when tlicv arc
.

lal,o,cr cniploycl ,„ ,|.^'.„„r a s,.« ...aliii^^ takes the ri-k of Wmk i„i„r,.,l
or tn.ml, hro,,;;!, „,a,|,. ..,„,„„1, wliicl, l.y that op,.„ ..on.lition. Thr t<J„„na
«.,s s|„„v. „p .,y ,|„. „,„.k„H.M to k.rp .|s:iS) sr |-,.,l. :i4!.. Ilcvrrsod in .'M

(•
It in.a, lalhiii: cannot r..,ovcr for injn C. \. -Jos. !t4 IV.I. -'1. but not on thisn.- sH-taim-.l by a .-avc in ami the fall ..liiit.

\m on hini of a la:-c stone p,.,j...t i„^ -.-;,., , •/,/.../,„, .f. .V. ir. It. Co. v. K,t„e
II. .Ill til,' si.lc ol th,. trcri.-h. ,lii,. to th,' ISIlTi To HI \pp i;;,;
l.iihin- lo ,lrive piliri- ,lowii to th,. l«,t In diilf. C. .( .< /• /,• r„ v I! rnl
I..II1 of the tivnch, iH^.-aus,. of the stone. f,,i;! (1S!)|| Til Ti'v Di'i 1

",

's '\V
'

-,til
jvhi.h iniL-lit have b,.,., reni.nv.l. wh,.,v , vi,,. prin.ipal n, so „'i,„l, .,ois..'fi,at.
l.,',-..iitiiniiHl to work with knouh'.lire of w,nkiii,.n conhl ii,>l In.ir Hi.' si.rniU
til.' M,ls (;„/,/,„ V. Su.jIniHll ilSDSI «lii,.h weiv n,H-,.„aiv lor th,. - if,." oi-r.- .\p|.. Diy. llil. .il! X. V. Siipp. 4li(l. f,>rnian,eof th.irwoVkof hia.lin- ironiri l.urlrs^ i,Hlh<„l.s „f ,l„i,i„ „•„,/, the <-oiirt sai.l . -W laa, III,. .an-T. „f tli,:
I' .,.7, f'liiurs the ».<•• of ,'.,•/,/„ s/,,..v.— injiMV is thi. ,li,,,l a,-t ,,f th,. niisl,.r
-'
v"r nuM? '"r; W'-'r'J- """^ -.T.esctila.ivc. it ..a,u,o, "^tl^- N. I-.. 1IM,1 (iine\plo.l,.,I char-e l,fl that th.. s,.rvanfs r, rnainiii.' in th.- ,.|n

«l..n lahnrcr went ba,-k to work). ,.|oyn„-rit i* the proxiniaf.. .-ails,, of the
(si t list,,,,, „l ,;,hn,i ,nii,li.,,,..^ ^, iiijiMv. even th,ni-li the servant niav

../,, (;„•„• ,n,ik t,m,„„<i.-h, t„ s,,!,^/! hav.. ki;..»ri that 111,' niast,.r or his leo-
l.ii\n\y'illr ,(. V. /,'. (

'i^:ii. lie. V. \. iiiii 24 r
l\,}l..

.\

.iitativc ha,l fri-i|ii,'nl ly don,, th.
jip -111!,, or similar a, Is wlihli inip.rih-.l his

111... ti.i I'c.l. 41), IbraU.Mnan kiiouin- ,.! af.iy; |,,r th,. a,'! wlii.h in sinli ..a-,
a prevailing.' ciistoin of ,.nL;in,',.r.

liNiv,. till' lir,.iii,.n ill i-hai;;.. ,.|' iluii .

pities Hh(.n switihin;; ,>i simjlar w.nk
'•• '. ik;!;,.. hrhi , mill, .1 1.. i,

til.. ,-niiipaiiy for iniiirv l.v a lin-i

..f II le ni;|s|,.r ,

i I h.' r,.sii|t .if Ih.

Ih,. injury is the wrontrfiil a<t
li-i rcpi.si.ntativ,..,if 1

of III,

lii.i lit

.|i
. .

ii|..t>'iit niana.j,.|iii.nl. i.nlv

..,.! imlii III,

man - inii

oth.
ill of

r. anil hen,,, the pr,>\-

\\'li.

of th,. elfK-t fl

-t,-! ,.llL'llt II ,1 to 1

111! wlii.li the

ii.'s- was hilow what oiij;lil to h,. ii,.,. fioiii lial.ililv on II

le perniittiHJ tn iro

iinili.l that

M
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But. <>v«'n in cnsfs wluro sncli a cii^toiiiiiry inctlm.l is il.-ilii.il.le

fn.iii the .vidcii.v. it. Hviiis IK -sirv. in ord-T t,. prevent a iImii-. r,,,,,

intei-l'civncc Willi tlirM-.]M.rali..ii ,,f ilic pncric, principle wiiicl, iin|
njien tlie ninster tlie .i.ilv ,.f pn.vi.lini;' iin<l iMiiintainin.!,' pn.p^-r in

.xtrnnienlalities. t.. hold t.lial an adi-m Innnde.l ..n tlie exist<.nce ,,f a
• Id'ect whicli coiisiantly remain-^ as a possil.Io sonrw of iiijurv i
certain sorvants, iis l.mi;- as the cnditinns wliicl, cnst.itiito the d.'hvt
are left iinreniedicd. cannot he harred h,v sliowiiifv that the nia-tir l,a.I

Iiiihitnaily faih^i f.. exercise a jjroper supervision over the da- ,,;'

instruineiitaiities to which the one in .|U(>stion he]on-s. V^r tlj!

position tlicre is the hi.di authority of the Su|.rcnie Tourt of ij„,

Tnited States, wiiich lias eniphutically declared that "no reas,,ii ,mi,

be found for, and no authority exists support iui;-, the conieiitioM il,m
an oniph>yoe. either from his kiiowh-d-e .,f the employer's ni. tli.M-

of Imsincss, or from a failure to use onliiiary car<- to ascertain ^u.L
methods, suhjects himxlf lo the risks of aj.i'.lianc's heinj; furiu-i,,.!
which contain didVcts that midit have irvu discovered l.v i-eas.,ii;!,;,

inspection."^ Similarly, it has Ik-cu denied that a servant's as^uinp

I,''';.
T'i!;'"L':;"!'^j!^.

.'"':' '"'''':'•'
*'r l'';'r''<'. "'y <"tifi.miiijr in tl n,|,|.nn,.„-

h.Kl.iMii;; of th,. injmv. iloric .uX* Midi «itl t 'ohji.-ti,,,, on liU iMit orVion
j.s •.,,t Irorn «l,i.l| tlu; injni.v ,v.>.lt..,|. is.. „n tl,.. ,Mit of tl,.. n.all.rto ,!
1-it .till r..inaiii..<l in l,is s,.|vi,-...- it. i, 1„.1,| i„ MsM.ni.. (!,< ii.l< ir, i :,;,

In Shrniiaii v. fhi,.,,,,,. I;. ,f SI. /'. to that nio,!,. .,f ,|oi„,r th,. hiui,,,.,. i

/ ro. nSH.l) 34 Minn. J.-,... >:, X. W. .in,!., in-t..,,.,.. or a7,v „,i,„l,.. „f i„
.>!|.i. wliiTc an in.*tniilion in<oii-i~li.nt ~ta„,-..s. not a„io,iiitiii.V to a <.|i,tni„
with this pnncipl.. was l„.|,| to have i,i<hI.. of l,iisiM,.ss, ,,f ,m|,k,1,1,. n.-'i'. .,.,
h<...n ri-hlfully r..fiis..| in th,. ,as,. „f „n tl„. pan of th,. n.asl,'i-. will ,",.",

,-t
a hiaki.inan iniiiri.,l l>y th,. want of on tl lophu,.,. th.. risk of si,l.-r ,.„.|it
l,_lo..kii.;; in on., of th.- froj;s in a par „. a-),,.,- siniijnr a,-ts ,.f n,..r|i.r,,„,,

•

ti,.ular .vanl. th,- ,i>nrt saiil: "If th,. ' 7V..,„.s J^ j\ /,• („ ^ ^|,,; /,„ '

<h.f,'n,lai,t'< haliit. ,.i|.-t,,ni. or m,>.l.. of ilsitS) 17o f ,s (it;-, 4'
| |,,| ||ss

,loin- Ini.sinrss at that yard was t,. pi,. !S S„p. Ct. I!,'.p.
'777.' '

The ,'o„it -,i,!:
tiM-t tho froys hy hhi.ks.— if that was -Tl nip!,,v,.,. . ha- th,. ,1 't
the ml,, of its conilm.t.— .Sliprnian ha,l a l,> i,.-t on ti„. assniiipti,.ii that iii'lnr
rijiht to assnni... where lie lia.l not no ,,.^ f,iinish,.il are fi.-,- f,„ni .l,f,',i> .1;-

Uie to the eontiaiy. that siieli iiioile 01 .„v,.|ahl.. hv prop,, ii,,p,.,tio,i ,i:.| i-
ciistoin had been followcl in rt.<p,i t t,. ,ii)t snhniiti,.,! to tl„. ,lan",i- ,,f 1,-11 •

any parti,.iilar fiofr. Mj. had a rij;ht to :ipplian<-,.s eontainiii" sinlf ,1,.|,., t, I,."

assume, in the al.s..n<.e of sii.h iioti,-,.. .j„s,. „f his kn,.« I,.?!.',. „f tl i. iil
that the defenilant had a(t..<l a,.eor,li,if.. iii,tl,ii.ls a<l,ipt,.,l l.v "tl„. ..nlll!.^^ , in
to th.. ^r|.n..ial riih. a<lopt,>d by it f,.r it- ,arivinf; ,.ii his l„isi,i,.ss. or h,., ,.,-.. Iv
iHisiness, althonj.'!, he may have known „i,liMarv .-ai.. I„. i,iii,ri,t hav,. kti,,>v,i .>
some instaiK-es in wl,i,.li it l,a,l not don,, the in.'lhoils. aii.l ri,f,.ri-..d tli,.|. ii.uii
M). The omission at that .var.l to put in that danjrer of iinsiif,. appliaiics ,

1 I.I
the l.l,.,ks, n,>l as a ^'.neial rule, but in arise. The eiiiphive.. is not .•omp,.n..ri..
isolated instan.es. wouhl n,>( make out pas.-, ju<|,;nient on the einplover's in.th
a <as,. like that of th,. //»,//o,s f,i.«. ,„|s of business, or to eonc'lmle ;,- t..

Illssil) 2, .Minn. I:i7. i; N. \V. ri.-,:!. their a,l,.,pia,v. lie has a ri-l,t to n-
(seen.)t. I. siiUl. (j) .si(/„<(

) |. of an -nine that th,.' ..niplover will u"-,. r..,i-.>ii

unsafe ami eai.h.ss eustom ,)r ha'.it of able <.ar,. to make tl,.. a|,|diaii,-, - -il.
,loii,;r l,„s„„,-s. known. 01 ^^hUh by Ih, .md to ,i..,l ^^ill, |h,,-e fin nisl„.,i iviv
H.sc- of his sens'.s oiifiht to be kn,,.vn. t,, in^ on this fait, sMbji.t. of <,i,ir-.. i"
an eniplo.,..e: in wliiih ease the ein- the exe,.pliori uhid, we have al,.^^!^
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ti"ii .1" tlic rM< <if a liitiiii. liclVct

f:lrt lliilt llcklK'W lllill t.llf llcfrl'l ivi

Oil tlic utlicr liiiiid, tlif siiipn-iiic I'uiirt of Xcw II

i> :i iii'c'c-isiirv iiifcn-ncc fnaii \

ll|i|i|i;ilicc liad iM't Ikcii ili-t-Kctc

he

ik ti'iiiii f:u tl r i'(iii~(<|i|c|lcrs <j f tl

nii|i-liii'c li:i- not

I
'< ii)i|">-ll.i- view. ;iii,| li;i

lie, iiiK- ilcnicd roniv.'fv on ili.. s|M'.'itic :;n>uti(| ilmi llif -crviini iinwt
\n- lalicti til li;ivc ii^siiiiiiil llic ri>k >>( ii ccrlniii ilrlVi'l. f,.r the p
lllill ho \v;is liiiniiiiii- uilii llic cinplKycr

a-nii

S S'fl/'Ill of ill-:]M'Clill||, ,-iiiil

lUi.icistoixl till' liiilil;.'!' Mli-ilii; tnnii sncli a (ii.frct ;i- th:il wliirh
(Ni^Nd as a rosiilt, >,{ the t'jiilmv i.. iii-|)<>,-f fli,. ii[>|)li:iMco in (]ii.-ii,,n

to
st;,t,.il, hv wlii.h, wliciT an a|.|.linM.v in |„ 'IVv,,^ it 1;:,, 1h.,'ii li.l.l pi"i
IMit i-.hf(l nil (.iii|.|iiv.'c. ill «liic-li there rrfn-,' ii r,..|ii,-tril iiwl i

ii. t i,,n i|,,. , |„.
r\\~U a lUUft ktiriwii to liiiii or phiinly vr\:iiil a i^r n>|i.iiri'r li.nk llir p.i-i-
.il.-rr\alilr l.y liiiii. h,' ciiii'iot i.m-.i\.i !,,V IhMi Hiilijfit ti. nil ri-k- iHiiniiif to
.in injiiiv <-iiiiMM| l,y Mi.li ,l,.f,,tix,. H|,- tl,,. „.rvi,f, unci. If li,. k'liw i,i ll„.

",
ii,-

|lK,ii,r. if. with the kn^nvl,-.!;;,. il,,n,. I.iiii or iiiiiniHT in whii-h ,'i,ti.v wn- i,i;,.|f
^t.iti'il, lie iic>^'li;r<'ntl.v .•oiitiniii'H to ii-c npon the ri'|i;iir triok^, hr i'i-.,iiiii,.l mII
il. In ii^^iiniin;.' thr li-k-. of the |,:,r li-k^ in, idciil to that .ii-loni /. ,./<
Iinibr servile in whiih 1,^- •ij.M'.',.,. the .f /'. /,'. Co. v. Hhiihuiil ( IsllTi (|| Wk
(>iii|iloyee niiiy le;.Mlly iis> th:il the M\. V.\ S. \\. -,|(), Alliniiiii" i IS'i;

'

.iti|ilnyer. I,y wh:il,'V,T rule I It , U to 'W-s. {\v. .\|ip. I An S. W. lodd. Ci,,,'-

...tnliirt hi-i liii-iii,.>,, will fiillil hi- 1,.- |,Mie the ih,i-ii,ii-t thiit m l.rMki'iiuin iloe-i
:;.il .liity hy iii;ikiii;r reason, ihle elloit> not a.-siinii. (Ii.> ri-,k- iiiei, lent lothiM.,"-
In f,in,i.-h appli.iiie,-; rea-onahly -al',' 'i'jeni in-pe,li,,n ,,f .ai-,. ,.M.n I ho'i^h ho
ler th,' pnipo-es for wlii.h they iire in- may kii,>w thai sin-h is th,' manner of
Mi'le.l: and whilst this do,., not jiis insp,etion ( I/ism,/" i. K. d T. li. Co, v.
lily an einployc^e in ii-ina 'i" appliance ('IiiihiIhix ||s<i7| 17 1',.^. civ. .\pp.

\^~'.

.ihiili he knows to W ilefi^el ive. m re- 4;i S. \V. llIlM)): .mil that the faet lliat
lievi- him fi, nil oh-.rviiiL' patent defi'els the injiired ser\ant kn,'W that a rail-
iluiiin. it ol.\i,ni~ly ,!ii,.s not compel road company had no ear in-.p,iloi- in a
hiiii to know or invcsli;;ale Ihc' .mplin- larire town ilo,, not char-i- l,im with an
lis modi's of liiisiii,.-s. under the pen- a— umplioii of the riskC aiisini; from
alu if he does not do so. of l.ikiie,' the 111,. \vai,l of ii,-| t ion i l/i\,Mmr7. A'. A
li-k of the employer's fault in fin iiish- '/'. /,'. To. v. iim.-hr ||s!lll; Te\. Civ.
lie liiin unsafe a|,plianees. ... In App. 1 ."i.-. S. W. .-IHII i . Where a railio.oi
'ler.l. tl,e ultimate ri-iill of the ar;;ii empli.vee wa- injured hy rea-oii of a
inriit of the I'iiiliir in error is to en dcful' in a car. uhieh wlniM have Ui-n
liirlv al>-ol 'inploycr from the di-ioveie,| if a proper in-pe,tion |,;,<|

'lii'.^' "f ''! supply safe ap hieii maile. an iiislriiclion ipii 1 h,' thciny
pliaiices, since . si. . s an emplovi.e to of as,iiiiie,| ri-k, wliiili eNiliidcl lii> re-
nd ri«k-i nrisiiijr from iins.ife ones, if i-o\ery if he knew that the car had I n
Ih,' hnsjiiess he carried on liy the em- iiispiited in the samp manner in wliieli
plover without leasonaMe care, and the the cars of other roads wci,' ii,~p(il,i|,
eiiiployee knew, or hy dili^'eiic mid rei»ari|le-s of whether or not sinh in-
li.iv,. known, not of the dan^'cis in, idenl -p., I ion was siiMicient. was pioperly re-
in tlie liusim.ss. lint of the harm po~,iidy fii-eil. tliih .^l,.„, II, ,( .v. |. /,'. (•„. v.
la result from the employer's ne^deetfiil \ii>:.i (llMlil: 'l\\. fiv, .\pp. i

.")7 S, \V.
initlii«l," It was ai-coi-din}.dy dii'ined to 1110,

he proper to strike out the italiiisi>,l 'I'liinn !^ltiil.-yiinls Co, v, IliKitliiiu
words from a reipic-ted inslrucli.ni to ilsiisi ,")7 Neh. l:jS. 77 \, \V, :i,",7

til,' effect tliat if the jury liilieveil "it Jp,akeinaii laai- was not unilcr anv duly
was the custom of defendant company lo in>p,'et ll„. defective hrake vvhiiii
not to inspect or repair

|
foreign

|
cars caii-ed liis injniyi. The court ili-tin-

"Inn thus lirou;;lit over lo lie loa' il mulshed Aiimiil v", Ihlmrnrc d II. finail
and returned, and the plaiiililV kra w c„,

i ISIMM 12,-, \, ^^ 1.",. 2.1 N. K. ImU,

Ih

Ids custom, or nmlil Iwi I it I.. Ili.

? ej-rrrinc of ordinaiy nin: then he draw head)
'lo'H-d t>>; the dcf,-ct ia innk.

ami thai the
assume 1 thp risk of lieing injure I liy iilaiiiiiil's Inisiiicss was lo liuiidle dam-
Hiiy Ueiett in said tar."

" ayed ears.
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with sufTIclont cWs.' This ....n.-Iusion was nrrivo,! at ZZnny o..n>,,l,...at.on s. f.,- .s ,1,.. ,., ,,.,,1 sl.ous. of .ho ...Mk,, if ,

"
look „. ho o,,,,..i,.. ,li,.....,i„„. Th. ,.n..nr, wri,.,. n -1 ,

'

as o,u.ot_vorv,H.nn..i.,„s,..„,i.,n,.v,.,,iH,
.,,.,„,,,,,,,;;;;;, :,^^^

J UM-o .s .„„,. anM„.n,v for ,|„. vi-.v ,h.,, ... .nnr. kn„wl<..|„,. .f,,,

who,v ,I„.s..,-v.n„ 1,.,1 no ,v:,so„ ,o .„,i..i,,„„ „,at „ w, 1.

Tl„. o„Iv Iofric.rl .ronn.l on wl,i,.h tl.oso rWision. sor,„ to U. .,•
ta.nal.lo ,s ,h.t U conl.l not I. .n,|. .. a n.att.r of ll! ti';,, ;;:

who k„..«- tl,;,t tl„. in.|„rtor; only "x ,^ f,n 1

'^ ""'">' "I 'I'" I"-

"-• "< -i...' .i,:,t ti„: .. ,w ;,.'c at r'r"v ;^:"''' ''"'"'•^- '"' •
tml„.,l l„ t|,„ ro,Ni "' ;':.''• .^- /'• '"• V. ll,7/„„,.v ilsii,; •].,

; A mi.,..,- is „,„ pr..v..n...,l fro,,, ,,..ov- oii,. ':!;'';
...r^'

"" ,'''''"
'I '

"
'iKv^ f.M- n.Mi>i,.s |,„,„ ,„„,,. „„l ,,ro,,. m,;,i; v., ""'"^'l''''"'"''"''

I'.v an u,„„lv „n,l vi,.in,„ ,„„l,. ,,„ .ll T ' "'! V'""
"''"••"* '^"""- ""• ''

' <'^«-t will, tl,..,„. I.v .0,,„ , r
';" '<•'''•';""• '"" i" 'i<... Tl ,

.-^o,,,.. ii,,,.. iK^ i.,,„„'
, to ,., ,: ,;"

""" '""^ '' •' ""• '<""". ...--::>

.„i„o wii..,o ti„. 1,1 n ir
,'' ';' '""'""'' iv.'ly. til.t s„..|, ,.M,, ,„.,

«'.! that whi H^o „. ;,; ";;;^ :;"'-- i.-^... .,f -,,1, .„.

«H|i|.or(o, tl,o roof of ll„. ,„:„,, )' .' •'•' '^^ ^^ ""- Ii " '!

soiiiirlv s<.t. aii.l tliit IS ., ,-.. „i. f 11 """'-V "''"f «'i,T(. was 1,0 cvi',,,, 1.,

this ti,^ roof wo,i
, li ,,; I : i.:;/!' r

"' *'';" ""• "'^^"" "-^'^ •'""• ' "

inji.r.Ml, ii„,l that ,, li,. i, i1 ,'
' h.o.„|„.|,.„,.v. „,„| ,„„t f,„, ,,,j, , ^

1.0 o„^^l,t to ,0
, it, I'f A :;^

""•'•'"-•oftla.t.ial j„,|,„, if,|„„„ ,„

<ll«„ss,„n of what is a |„i,„arv n,oxi t,„l „
tia,ki„a„ k„ows v, ,1 :,

.•ai,s,.s of tl -.i-h-nt wh, I , . .

"f •!" ''ars. )„. ,,s not Ina,,,,! I„ ,....,.i

'- |>.oxi,„at... w.,0 ;, M ,'"";•" '""'.'"• 7"<i'-^'<-'.<'.v nf l-i,,,. s„,„,. hv

WUH not r,-,|ii„,-,| i„ a,iii,i„;,„. • -, V v /• , ,. , ,
'" *' ''

of appeals tl.at a soctio,, hand who A^l'^ii!'^ ^^l^^ '"'^' ' '^^'"-
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.1 tliat. t'lill CnliiTirrlirll-iiill .f tl If n- \Vlllrli liiU-r

Ik- (•-lillili>liccl ill "M'llci- to lit ill till- (1< I'lii-c tliMt it v,:i- ii--niiir(l.

279a. Assumption of risk not predicable from knowledge of the con-

ditions alone.- ;(• :|ll|lim' s lMI. 'inr lllh •".ii;

.•;7l'. piisf.)
—

'i'o I

iiiiilcr (lisriissiini. it niii

iniiir I'iisi' wiiliiii fhf -<! if till • M'tniii' iiM\>'

4, 1 H- >l|ci\VII llljll III!' -(TV Mllt^ -,.,1 il -lllllnil

ciciitlv cxiii't iiii|in'i'iatii'ii nt' llir iiiiiiiic iiinl <'\i<iit i.t' the il;iii:^ri- in

(liu-stioli to ciiiilplc liiiii tn ot.iiiiiilc till' p'l.^iliijiiii-- ni' his riiviiuiiiiiriil

ill so fiir us tlicv iitiVcttM] his ImkIjIv sal'ctv. TIk' :ili-<n if ili:it

iiliiirtciiitioii is lii;;i('iillv iiiccimpiitilili' ,vitli liii' liv|iiilli<--i> tli;ii. in

iiiiilrrtnkinii; or cuiitiiiiiiiii; in the ciiiiiIon nirni, he cxriri-iil ilmt inicl

liunil iinil (hlilK'iiili' ccnsint whicii i- •inc i,( \\u- «'SM'nli;il ih niriil-

inviilvcil in tlic conrciii imi of jiii iis~nni|iiiiiii i.t' ji ri-k.'

'I'll.' first stc|i in tho jirocos of cstuhli^hiii?,' this jipiinTiniinn is t>i

slmu- tli;it tiic sci'Viilit \v;is cliMriiciilih' with ;i kiio\vlcil:;c of tlir !n:it;i'iiil

c'lii.litions which \v<t<' the ininiiilintc r:t\\<f of his injurv. MmhI-

fc-tlv. lio ('.•iiinot he hi'M to hiivc M-siuiicil :i ri-k wlicrr In- \v;is imi.tiMut

of till' fiU'ts oil whicii il |)ni|K>r itpiircciMtion of tlip ri<k il< pi inli-ii.-

'Wlu'ii HO siiv tliiit a iii;iii \iyrf- ticlii'Vo ttic (iri>iii:ni lu lii. i'l. .unpitriit.
<iiti-i n (liin^'cr. we ini'iiii tliat !» mm ins \ uhr.hiioi v. fli'n.ni.,. /,'. /, ,( /'. /,'. (',,.

.1 jiiilfriniMit iis t(i III!' Iiitiiri'. iiikI that il'^'Oi !iii Ihum. s.^. :,: \. \\ , r.m, .\n
hi* jiiifi.'nii'nt \-< ri^'lit." \li !<, v. i iii|.!ii\ii' ulm ilm- not know i.i tli.' cn-
T'niil.lliillr llSlICi IiiT Miiss. Ii!i. -IH L. i-.|,ii,i- „f It h;i|i ili.oi- in tin- llcinr iif ii

I!, A. .Hi". 44 N. !•:. 1071, l.iiililinu' in ulii.li >lir «i.ik-^ <\i«'^ not
One (liX's not vnhintaiilv :i ;-iiihi' n .i—iinic tlir li-k fidin tlic ilimr l.iin;;

ri-k. williln tlio iniMiiin;.' iif tlic riil|. lift open witlmuf notin. nr WMinin;: t»
tliMt ili-liars a r(.<-o\ ciy. when lir niiTrly licr. Ilniimlh \. I'i,iif.^'l Mfii. ('.,.

kiiiius tlicrc is sonic tlaiijicr. witlioiit ilsiiTi li;7 M.i—i. l'.'.'i. 4.'i N. K. i;J!I.

a|i|iri'ciatiii).' the (Ianj.'cr. Nor ilm* In-. W lure a (cli'iiiMiili |ici|c ..ii uliicli an rm-
011 tlio otlior liainl. iiric~-ai ily fail to |iIumc wa* in^'a:;i-tl fell fi.mi a caiwc
:i|i|in'(iatp tlio ilaii;.'i'r Im'imii^c In- liii|ios. wliiili i-oiiM not li.no liocii roa-onalily
and cvon oxpocts. to oiiroiiiitoi- il witli- aiitii i|ialoi! I.y tlio |ilaintill'. a o.iiitoii! io'n

ciMt injiiiy. If lio oonipi-oliomls the na- tliat tlio iiilo as to tlio iniplnvir's fiir-

tiirc anil tlip (loj,'roi' of the daiiyor. and iii-liiioj- a -afo plaoo was inapplioaldo.
vnliiiitarily takos Ids olianoo. lip must Uooaii-i-. Iho lino Uinu' dooav.d. tlio
al'ido tlio oonM'(|Tionoi's. wliotlior lie is niiplnu'r ua- oii^'a:.'oi| in a known dan
I'Hitnnatp or iiiifortiinato in tlio ro^iill :;oioiis wmk, oanii t pio\ail. /til,;,- v.
"I Ids vontnro." Miiiiillr v. ///// .l//'<;. \,ir I <,;/,, (). <f- If. V Cn (liMIl) lit
Cn. ilS!l4) Sll Afo. 4II.V .'tO Atl. Hi. App. Itiv. .l.-,:. 72 S. V. Siipp. Ki.S. \

' flnrii V. f'irld (1S!IJ) l.-,7 Mass. -277, loi-oniot ivo oiii;inoor dors not a--unio tlio

31 X. K. 1075 (troiioli liad ro<ontly lio- ri>k ot tlio fall nf a ^iilll. iont amount of
(oiiioiin>afo owin^' to a wa-lioiit) : Ti.rnii t-lialo from an nvorliaii^jiiif; IdiilV to do-
li I'. R. Co. V. Cniii (lS!i;t) :! Tox. Civ. rail llio train, lMcaii-,o lio knows tliat
App. 2ti(;. -Il S. W. >.)2H (-poiit of rail- small ipiantitios not snlli.iont to ondan-
":iy tank out of .opair : natiiro nf >orv- j.'or tlio train soim f iii.,>, fall on tlie
aiifs work londorod it doiihtfill wliotlior track: .ind lie lia-> tlio ri;.'lil to assimio
ho '^lioiild liavo known of it I. that llio oonipany perform^ its duty witli
A railroad lirakoman diM'S not. by fail- roforoiioi. to in^-jioilin;; tlio Idiill'. in tlio

iiro to ol)joof to tlio siilistitntion of tlio ali*oi!oo of ktiowlod;;o to tlio oontiarv.
fni'inai! for the on;.'inoor. assiimo addi V'm"- v. I,il:-.iih V n.

lint of such siili- App. I)iv. ."iSS, 4S N. ^. Sii

:!«;':*

'!'
tinnal hazards on aooi

stiliition, where thpiL' is no evidonct to 'I'n Wintlurer v. Tn,i/ ri'h/ It. „.
fhow that the plaiiitilf had reason to (ISflO) 4 Ap;!. Div. 2ii2.'38 N. Y. Supn.

mi
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'1 ASM MI'TKIN or RISKS. flC.I

Tlh' S(M'urni Sli|i ill till' ill liioli-I Till i\r [il'iii-. is tii f:.t;ilil isll |,|l<

MiMiiil's ii])iiiii'i;iii(iii i>t' ilir "liiiiucr |(ri>iliir«>,i l(\ till' iiliiiuriiial omtli

iiwiiv it not diir III iiii ii--iiini(| tin

l-k. M )lrtl> thl> IK i'li'iit

if till' filll fll;lt till

1 iirir.l Ipv ii;i tiiiiil \ t

iil.il

III' v'l.l.'li hi. Iil.l« llil Opplll

r rnl.iliiiiiT I,,. Iini,i I \**ur,i <.:! III. A
I'l'

|:l.

I'l"

/•.•//111;;

tiij:liti-ni'il himI 1,1 •ji, lij. III, I, I. :iiit v\liii U iihal.lr in nrmir. I

III. it hi' ^liiiiihl III tiiki' lii:.'lil wiiH of hi-i kiiii\\lr.ii.'i- iif till

licit nil riiiil Hhiili Ihr iiijiiii'il -iiviiiit -lliiiii. lor iiiinili' I... I l.v

iiiiiil's iliipi

II Ml l(>ij»

a Ii

,1. Iiiniiiil tci niilii'(|i:itc. Iul< , iiiili,,„iil liiH.r. limy rniiur mi llip thioiv tliiit a
V. It. r, I lltiMl; 'IVv. i,i,,|,i I hiinir^. Ill ihivi .mil II III

In .\|i|l.l .-iH S. U. "itj. .Ill.luMll'Ilt .\l All- lint <ll|i|ili,.|. Jliil lh;lt In- ili.l 111

.1 I IlKil 1 il4 Irs. .1111, liii ,^ W . IJii Ulimv lint Ihi' I

iilv i|iii'-liiiii' if |>r.iilii' ili

I'tlMli

•Ii. (in- iiii-iifi- :iiii| iiii~iiit,iM

I'l II, I tmj 1 'i

,vlirll

i./.i / V.

I'.MIIII \\> C
^•H. :is s. !:. !i|.

It i~ II i|iif-liiiM fill till- iiiiA n hit 111

111 ik<lll.lll. killril whili' till' ll:ijll \M|.

|M— iii^' iiiiili'i II liiiil^'i'. ii'lii'ij ii|iiiii ihr
I'l nl.'r ;;ii:iii| 111 Wiirii liiiii. iiihI Ihi'ii-fmr

lihl mil iis.iiiiii' llii' I i-k II- III! iiii'iili'iil iif \v;i, mil (•li.il^.'i'iilili' with kiiinili-ilf.'i' of
lii^ i'iii|ilii.\ III. wlii'ii' till' jiiiv iiiiiilil lilt' ihiiiL'rr. iilthiiiit;li he iiiiiy have
liii'l I'ii'iii tl vi'liiiii' Ih.il ill' imi.iiiti'il kniiwii timt ||||. irmk li'iiiiiii'r' to tlif

.\ii i'iii|ilii\i'i' killiil wliili' III

-h.ifl. I'V till' full iif 11 iiii iKiiii iilmvo.

I'l. II

ir U'fiiii' n'arliiii'_' thr InnlLrr ^jiLiid,

III rhaiij

I'lMii;; nil \\

hi

.illllli;.' Iliilli II. iliii thill 11

mil Iif till' .hafl »a. ihuMi jriaili'

II' lar \\a. m It l.iiki'il vvl

|i(i-.iliiiii I'l ill)' III till ii-i'. ami that tlii' -tii|i Mink at tin

ii'ii lint ill

111

.i'liiil Iliinlii V. Il,,^l,,i, ,( I/. I{. (•„. nl till' Ir.iik «a-i iii-iiili. iinl . « hm it in
MHil fiH \. II. .VJ.i. 41 .\tl. i:!l. Till lint .III that III' kll

t imiiili'il mil thai llii' li-k ii—niiiiiil tU'i|iii'iill\ inili' iliiwii llii

Ihal •hihlit'i

till' si'r\aiilIII «a- III

tliT till' liiiilyi' \i ii liiMil iiii

iiiiiilliii.' Ii

it Ihal of
I
la.-iii;; .ar.

.V nil. I IK fnr ili'iit.

lllirll IIIII' I'aii-r nl

lilt' on the
f till' iicii-

'<//i^ V. S'Klth-r I.,, Ill ,f /ii

mil 111 lis |irii\iiiiit.v. hill '«. (1>>'.IS) 7.) Mn. .\|i|i. .'>4I. W luii' an
thai nf pa.-illt' limh'i Ihr In id^'r pin c'lllplnMi'S cyi' Uil> ili|llli'i| h_v a twit'
l.rtl'cl 111 V'liaril siiih II. Ill' ki Ih. |'ici|i-itiii;.' fiiiiii ./ /. is hi.iih'il on II t nil k
ciii' ill ipii-tinii to Ik'. .\ i.iilin.nl hiaki' in a ilaik hall lliiiiii!.'li wliiih lip hail to
man iIim'. niit a.«.iiim' lln' ri-k nf rninin^. pa., in u'nin^.' finiii lii. wnik. ami such
in iiiiilai't with an oMTluail l>rii|^i- iiiipliiMr kiiru Ihal tnirk. mri' platvil

'< tiiiniil linvaiil it. in in tin' hall, lint iliil mil kmnv that I lii'V\liili- hi. hark i

'I'l till' Itraki'. in ili.rln ir;'i' f.f 111- ui'iT 111. I

iliit.v in an I'H'nrt In .Inp llm tn nil. .iiiil iii'M'i

llip ll'llin wnllhl

Iril

hail

itil i/./,-i.s I'M'iv I'vi'iiini',

thi'iii at till' pi

.tl

achi'il till' l.iiil'-i' if till

lii'fn

Inak
hi iili-iil, 111 ipln

llfpla.

wi'ii' for-

Ul'll' III I'll 1.1 onliT. Ill hi' i.

Iiiililiii In hiiiii.' inatdii'. into Ilii- liiiilil-

iif tliiir iiii'lliiii'iH'V. Ill aril v. C/n
i;;niii'aiit iii^'. tn h- lii'fnii' ill. IIII..at Ih'II

ii^f. Ill full' Hhiih till' li;jhl. in llic hall
/..'i/,r <{• '>. I{. r„. (lS!i:)i 1)0 Va. :!.-,l. uiiv ii.imlly tiiiiii',1 nut. tl

IS S. ]'.. ").")!!. Till' fail that a lini'iiian ua. iinl .iillii iiiit In .In

km that pnh' wliiili 111" was almiil nf li-k hy lln

le I'viilriiri'

m as.iiiii[ition

i'i\aiil. as a niatliT of
In IIS)' ilid lint hi'lnnt; tn tin' ti'lnphnm- law. Itunuit v. It' Si ill I

IIHII ) lill .\pp.
p.iiiy hy wliirli III

lint rrlii'vo the niinp.iiiy finiii lialiilily

niplnyi'il iliil Miv. I'.i. li'.i \. "i . Siipp. 111. In Ft

fur ih-fi'i'ls 111 Sllrll pi ih'

(,-/.

Vlll'll' till' lill

/'.("« /•»/„)• M,a fi

as not <'liari.'ralil<' with noli

ISiil ) til linn. 11:.-,. 1,-, \. V. Si

It \\a- hi'hl Ihal
pp.

iTvaiit who
III ariai|i.ri'iiii.iit hy wliiili his I'lnplnviT winl mi wmkiiiL' with kiinwli'il;;i' that
•lill not liitvi' the linht to in.pi'i-t or ip lliiii' wi'in im aiitnin.nir dnors to an
|Mir till- iMiji's. Mrdiiiip V. Hill Tihiih. ih'valor in tlm Imihl

(I'.Mll 1 lliT N. V. liiiS. I.. H. A.
t.ir. lid .\. K. 4:!:i. .Mlinnini.' I I'.Hun l)i; mis Ih

iliil not. its

laltir of law. a.-iiini' ilir i i.k of bar-

li'ft. withniil hi. kiiowIi'(Ii|i',

ipp. 1137. .Althiiiinh a siixiiiit mi thr iippir llnnr in siirh a po.ition.v. V. Si

iii:iy iinili'r.lanil and a..iiim' thr dan;;i'r that thi'v'wi'ii' liahh' In In' lon.piiod anil
of 1 ('ollnp.1. of till- sidi'S of a tri'iiih. imiipitati'd down tlii' I'li'vator shaft.
ouiiif.; to I hi' wiMikii".. of iindi'ilviiiL' I'l

.train, ho dors not

11- i-a.r w.f. *(! il ha.k fi

till' d
i.t .mil idhi

111,;,'! 1

wliLie tliL'ie ure ill

ill a pail iciilar pliir

I hi' .I'l'cii'.

..:i \. V.

nr tiia!. am! on
s'l.ii 7il lliiii. .ililt.

I.'.ili UJ N'. V.
I'posits of liiiiiksaiid liilH, 37 N. E. Ml) -jiidjjincnt was en-
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Mil; Iti'iilr V. St. /'nil/. I/. ,1 I/. /,'. f'li. In tliii.vt ,1 licnv iil.j.'.t .i-iiii-l him
l«-!ii r.' Minn. s:l. |;l \. \\. '.s: wliii,. H.,rLiii^. in" u |i.iil •! il.r niill

^,.10 V. I.ihiiii (!s;ir,i (i,-, Minn. .•.X. -..m.. ...n .i.li'ial.l. .Ii.|;in..' fi..ni (ti,.

!.>. \. \V. :!ll: Slillr, X. /;.,/,„ I/I,,, r„ .,,u, „.,| nr<v.,iinlv .{.l.llrr.l finin ir
! 1

Sil Minn. 1. sj .\. W .
!IS1

; i:,.lli ,,,uiy. ; / iii..,i Sli.'nr C.iv,. f„. v. /(/,»,/

V \../7/i.Tit l'tir!/lr l.iimlni:,iii f.i. .i... r
'

I !s:m
i ;,-, |||. .\|i|i. ;',:,<* \l1iiiii,,|

l-^'ii Is Mr. 'Ji:). !• I'ar. HtJ: ,v, /,.,// in i:.-| III MJ.V .M \. |:. Tim i.,,,.i t..

V. r../. ilssn in: I'a. I; It,, ,1,1., v. iliiiiuT inn Hut II,.. |il.iinliil >lioiil,l

'! iisiKli .1 'IVs. \i\. \p|i. Mil. -•-' li,i\.. .I.,|,|.,.| lii^i .l,.v.it„r iin ili-.iix.T
^ W . -.'T-J; >'/, ,1/111, V. Ihii,l.,,,l /',,.,/,(,•, iii^ tli;il llir lii;iki. U.I-. mil iif nnli.ri;
r,. i|s!i;ii Ins l.m.i. |:iT. TH .\, \V. 11 i. .,/,//.( v. Ihihilh l.ii,„l„ , r,,. ilssTl
»ll /.• V. S..!,ll.<i;i I'. It. r„. 1 W!l|i .17 Minn. l.VI ,|.i \. \\ .

.-,-,| (.j.iny.r nf
lilt 'ill. IIS. ;i.'i I'll... :ul li.illiii..' v,.iil,inu' ni.n iinl."i\i..l p..iiinL' lint. a<
.,Mi-i.| l.y 1111.. Mil -i.|i. dark -li... k ni.'Ilii- nf law. < ..iii|.i. In ii.|...| l.v i.nn
1.1 il.iiii.iii'^ I'lHit nil till. |iiliit .if im |.|i III. ill laliiin); (/,,,./,,/.. «.,h v, '\,,iih
L'ii,. rtliii'c 111' wiw -tan. tin;.' 1.. ni.ik.' ii.s/,mi »,,„./„< /(.„ii,/ ( ',,. il!iii|i m:1

i|.!iiii.'. an. I. lli.. ^|.ii.i. I..|\v,...n llii. Minn. •>:,. H."i N. \\ . S'jti (s..r\.int alti .

til'- iKiii'.' iinl.:illii-li.il. li,. wa.* i-ainjlil .,|.i.| atiii;.' a .-aw fur tlir,.' ila,\ ^ In-t lii-4

l,\ hi.. fiHit an. I Ihiimn i.ir an.l niii hiihinri- an. I frll a;.,.iiTi~l ani.lhir -.aw
I

I ; SI. /,. ,f .s. h\ /.' l/i .1.1 hv /•;,i7s I, 'Infill n,
(7,1 (ls:i|i so TcA. «.-,. I.-, S. \V. 7Hii ll,„/.s I |!Mi| I Ijs Mi.h |:i. s7 \. U.

lli.

I

nut antiri|>ati liv .l.lllt..r|. ;i l-in.^l.. ,;i I.I. ...I hv .hiiil.l..

fimii 11 ili'lrrt in the llaii;,'i. nf a vihiili ; lli.. .I.i iiL'i.r..ii- i'Imi;hI|.| nf v\hi.h tin

V. (/,! /,'. /. .f /'. /,'. (• III iliil lint klinwi.
(Issin .'17 .Mil. .\|i|'. -'.'I (ini.\|ii|.i..|i... .1 Th.' f.nt that a -ir,.,! rar i.liiitr

y.iiilli inJMri'.i in liaii.llin;.' a ili.|'."t i\.' kin.w lliat tlir hr.ik.. »..iil.l mil |ii..|...||v

iiinl|ilin;.'l ; Hiifi llh ml ml thi

/.'. r„. i|i.iiiii t;> .\|,|i. Div. .-i.-.l. 71 \.
>. .'<ii|i|i. 14(1 ( iiinlniniaii ilinili'il In

'I'l

.li.'n of Ih.

1 1 I.

.11' HiMinlll

.lit n.it .'..n.'lii

tiiki liu'lit pas ir an.l ilr.i

1 ~ni.|y ii.iii;;.

jlllV llli;;lit 1..

him ^^ ith lint i. .. that in

M" .i,-,| fi iif till

lii.uilv 1 li.il i-ar wliivli, a> In- \\a< Inaki'. \,i,/,,i,/ v. si. I'unl f,i,i /{. ('.

Iiail no liiaki's. to a pla.i- wlnii' (ISli-Ji ."il .Minn. IJ N. W. !is 1

1

II U.11 nrri.^-arv to stop on a -tiip

;:f.i.l..: ar.i.li.nt raii«<.,! l.v lhi. f.i.-t I hat ^li

uliiii. a I.I .mill i- iiijiu.'.l hy
|.pinv' on i|.(. whirh h;is form... I ..ii tin'

-.Itin',' of till' hii'ki's on thi' pas-en- in. I ^'.itr of a coal lai a~ il Ii.'

1 sliilini;

/;.

.oiiM not prrvrnt the ntliiT rar lli an in-tni.tinn to tl .|r..t th.it

l.i

-S'l (-«ili.|i tai-.'i.t kii

Jfihn\lt,n V. ihrnnn Slutrl h.

( ls;|.Ji L>:l Or. Ot. :!l I'a. . «.

inir.l. aiiinii;.' otlnr ri-.k-. ni iln

thn~|. ari~iiiL' fmiii in' ami

till' traikl: diilf. r. ,( S. I'. It. »'». v. tinn iii

to 1m' near -h.inl.l not, lir ^'ivni without a ino.lili.a

/;,!

iklllL' I'll li.in .1. p.. ml on

iihi

|S!I|) Sil '|'i.\. 7n. l.-> S. W. Hip plainhlVs knmv li.,|..>.. nf Ihi. ilin-iT
iii~k of Workiiif; with insiijliricnt' n.-iiltin.,- frnin th.' i... an.l simw in that

tif fellm\ servants not as-iiniisl partinilai \lrlt,

iiiil,.ss ilanju'r
-' h : hri,i(i

of il

V. (!l,

nin^r so i^ iinilcr /„ A'.'//..' if .V. ( .
/.'. r<

\. II. tin. 40 .\tl. 1102 (

Mfll. /•').( ISHii 17 N. W. In:

HlH ; Iowa)
rill, inirr fart that an

ini'Mirri

t.i pii-h witli a stirk

lit injinr.l while alleiiiptin

'ij.i.iM'.. iniiiii

'I ,1 -..\\..i' Ui;.

in .li.jL'in.j a ti

Mil 111 nil. r in w
I'liell

hieh

lun helt lijion a (liivin;; pulley < ;
//,;,/- .i

III. I anil iiM.llv liie tieiiih wa- lir.i..|.il will not

u..ry t..r an iii|iiiy

prevent
to him lii.<.aii-«

dk--,iuii V. l.uiifU Macliiiic Sii„ii (1871) o! the in-ulli,.it.nt biuiiiig of the trench,

U :

in

5i"
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An> rlunp. ul,:. ;, , , „ i.,„| „„. jnrv r.. ,„,,, ,|„, ,|„. .„, ,

ii'<Huii,|.tiui, „f , u ,11,11,. I
'

'.'"•';""''''-<..

""''" '"• .il- ki. ii,,,t , . ,.

"'H "i.l ...„ll„„.,f t., «„,K ,1,

"':""'"' ». A.<" ,<(-,/„
, I,.,-

'•'.. .N S. W ,ri. Tin
nil .•iMfil...v,,. i„ „ , .,,„

,

I 1.1,. «.,, „,„„, ,1^,,,,. ji
Ml ,,|„| „|,,|,, ,1,,,,,,. ,,

" ""• l'l">M''l"' "ill ri,. i

li'' 'li.l iiiit ,i|,|,i,., ,1,,.

I'lil.M, /„/,,/ V /,,.. ,

'"• I •'•"Nl ill M,. JCH. ;!

yt'lllMnl kl,liu|,,|y,. ,,, (|„
iiitf II iiiiii'hiiii. Hiiii,. I

-'
I '•» nil im'\|i.ii,.„

, I

'•imI.i .\,„i,. ,|,„„ I,,,, ,,

M'lit liiincry fill |i,.r-..

tllillnl liv (.ill! Hllili. oil,,, -

III <ll„.||i..,|,.,, ,„ ,|„. ,11,

iiiii'l.i. a^ MiK'li kiiiml,.,!,,,
-iiiily ii,ii,|,,i,tiiil uiili II

"!','• '"•'''•""I. If illK. ,„,, .,,,,„,;,/ ,,,,
',)'' '"• '"M.iii.iu.h H,,„ I,;, 1,^, „., ."" ;•-.• "I ..i.liiMi.v ..l.-,.,,aii„i, „„ :

''• ''•'>' mi.l.i.i,,„| u,,. ,i,k- t,, ,

'
" "'• '^

' H ii-ii"-—.|, .„„,.,,, |,

ifc' "..> .ml U,,,,,,! |„ |», „„ .,x,H,, !,',„, ,

" • I ' ". . .1 Ihiil.l,, It ,1,,,. , ,

' " "I- l".ir II,:, f |„. I,,,,,,, ,„ |,j ,

V
ti I

I "I'lil. x\\ ..I.^.Hi.ti,,,, „l,,,l„
I

•• I-'"."., ,h,» il,„ h,,.,„| „„,
' ''" ">ll|p'.. »,n -lldi.i.MII I,,

,

• " ' -I '!i
I ..I If,,- ,1,

,

" 'I It .I.H., n.,t ,,,,,

,

' •I""' tH., k,.„|. „V,, „,

'"•r III thi, «„\ H,l- M>ll;,| ..,
,

tllill llli,l,.
, , , ,

"'•'I i;.!i.i.ill»

;,;,' -"'"I'l 'III'I.TM.,,,,1 f„||v t|,„ ,,

';;,; ,

"''"• "•.:"-i' « i".,..ti,.,., ,

n|.|.i...nl.. a,„| r,.,,liz,. tl,.. .i.'i,, ,
,

,„' ,.
" 'Mil.'-M... it JH t.. I,. |„

"'",MII« III.- mil- ..I's .ir.l, , // !,' 'I,, ,

l"'|'l"l' l.lllK.n.1 ..,„„|,:,||i,"l"',Nill« 111.- IMil- ,., •,
,,r,|,,, // /"'i',,'

"' '" l"'''l"ll l.lilKin.j ..„„l|,:,|,i,., ,1,, ,,.

."..i.i;- «ii.„.i,„„.,„. hv „,!,„","'' '•";;'"' '''-"..•-'iii,i,...tiii,...-, ,.„.

•'7 liiii- »l,il,. h- Iin, „„.,| i„.
'

,,
,,.'"" ''':';\" "I'l-nr tli,,t -„i.

,,

(iMMh ilii ,\li„n, .11, ii,s N \ ' V "'"l,.r |,..,.„|,.,. oiiv,i„„,.,„,„., ,„ ,„
A Ht.M,.. ,.,„„.,. „,,, ,,„,;„;,;:

';;•;• ;^
'•. »•;...•...,! u,.,„. ,, ,„

"mil inj,iii..H r.'.-..iv..;i C,-,,,,, ||„. ,.,| .„ ,
'"^ "•" '"

',"~ '"'"'' "" " "'m.,-

wi... working „ft..r tl,.. I.m-,.,i„ f
;'"'"",'"; •^•< '':"l" n« In, .m-l..,. . ,,,;.

that th.. anil «n,,|,| f,,|| ,,n,r ,,' ' ,'
','"' "I'l'lMm.'. .1.,..- „„, .1,,'., ,, ,

li.... r..a,.|i...l till. Kroi, ,,[,,,'' I,, .r
''"' •*'":", "•, ''.- <li" '- . i f ,.,,i„„„

•v"",v<v,w, /,-,,/,,.,!„„„.,•,., (iHii/ri ,'',„/'"""' ^-^ '"'"""" 'i^> •'•'

« oiiii. li.lL'. 4J \tl 'I'M
l.ii-li, 1)01,

t'o. (1SM4, ;i.. Mj„„. o;.',, ,,„•;.•(..'-;/: "-'• t'.v plaintil! h,„ .l,.f,.,.,i,,,. ,,„| „„
wh.',;.. a l,iak..,„a„ ,va. in j,,, ,.,| in V;.'

ti'l'' I ?,t '.V''V V'''','-'
."''^ •>''''""'•' ''"

..i<-li..iff a <.ar with a ••,\lil|.r" .„,?,li ,,
•,'" ' "'"* '" ''"' ""* ^ > "'t!, >,.

to onp with an n,,|i„a,v .oipli ' ,; '""",'' -" I"","•"<<•. tl'.^t mi.I, ,!,„,.,

""" .,.,i,,I.,h, II,. kn..w 1,1 „. „
:'nr- ,t ,„„|,1 W „„„| „,j,|, ,,f,,, ,_ ;^

al- k,,..w that ,1,.. f„i„„.rL;a ;
.„" tTo^l'Tr'') r"V'-'

'' ''

iimo„„t of lat..rai m.,ti.,n: aNo that s/\;/(,',-^ '•'''''''''' "''''''

f.'f* on thP toii,l,.r. lint .•ori..,..li',„! t'hi'- ul,'!-' l'.'""'' '" '"'ii-.'. .ai, I,. I,,,,!

and a.un.i..« that he ,.,... h. in^a^o i:'",:^: V::.:;;;.:;;;",!;:;; !;:";:;;:'..';:;;,:.,
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IlK-l't l\ O f 111. \i-li iii-c (il I'rrliiiii iililiirnna.1

Ull'illll l-t.H'Il.

ilitiT'ii'-*' tliiit lif iiii!.'('r Wii-^ iHit ii|'iini'i:iti

\Villilc' illtrlctU'c t'nini lli«> ta''f ll

1 I . il

I. II

'llililloM' ti U

l< -"llli I.IIIH'.

•'>f\ :ilil iiihi

i\i-Ii Hit

Un ll|if|'|i'rs tllllt Illll'l- v\il« tl'< ilatl^JIT '

\r llii.|<r-t....il, licit lllf

liiiii t" •lie- n-l; !'

It' till' iffv.ifit umici't I. or miimIii f.i Im

•l|.lilin||-i <\|i<nM'tiiiii aliiioriii

i|!ii-\. Im' ciiiiliMt r< \iv il:iiiiiiL:i t'i>i' Mil iiijiirv iirlniilU- n .•livi !.

;li In- iliil iKit tiilK l!: ( ••Mi-iil •[• I'liarnrliT I t' III.

•ii«I;iilii

tlir fl-

it, JH

>r :lll iIh
I

'J'

>!• ili'l ii"t !i|i|iii-'i;itf .vcrv |iiiriiruiiii- III

II1--1 IpIo riiii-rillli rii'<'S .1 fi

ill lillli.'ir finin tlio lAJ.Ii

iiii'litiiiii-

ni'i' of fill!

ii|>liiiiii'i| of. \h'IKi V. urin r.iiiyliti

f 111,. |.«».r (lity of ha\lii;.' !.i«

ct- \. 11. H. Ci,. I IM'.IIM 10.) //«l ll„„/.
I. Ttl N. \V. _'_•: M.ri.hh , v. (1M!I.-.I li;:i Ml. I. 1,., :i!i V. K.

,.'..// ilH!i.-,i |:i Mi l.-)X, :u

\, *'i|i|i. i:iil.

vliiii- il Mils hi I.I tliiit ,1 wi.ikiii

\i>)iint ,11 ilv
V.,/m,.,,. , V. tlf,l,l„i<iii (isiisi I2-2 M.iik i.f «liii,

Cil i.iMi.

V I A'.

Civ. \|.|.. IJ

Par. 4J.-. ; f;,

.rt.ilM

i"lillii;

ilan^'i'i-'t;*

I'ilini; "f ii

r v/i,.i. // rf 1,11,1 rii'iiii ill a mill nliil, tlir inai'lii

V. .s'»ii(A (I'Hiin 'it \'.'\. i- in I! .'tiiin. ami aim li.w I

.S. \V. 1)M!I: t;,ii'

HM'lt tin 'I 1 ,t

aillln

ilh

//. i( .V. I. It. I'll. V. Iliiilhix (Isi'li 'l ,,,|„| .liallil

111 lii'.k "III f..r llir |iiil 111 .

.\ rii. \|i|i. |:I4. .-,» S. W. L'til I

hH kill fniy I.

A ii'i|iii'-t In in-liiirl in Hiil.-tan.

tluit wlii'ii a |Mity Willi,, uitli

nil- lii-. I iMil Im

lUlllliil IriMXiT fii

II ii'Mihiny

.nil lit 111.

.liaM.

111.

iiv iif iii.i.'lii

piii|. ... fi r nliiili il

I'liHii till' siiilliilil on »liii II III

iiri.v iii.iilli.iiiit I.I till. ill','. .illli..ii;;li li.- nun 111. I h n

iiiiiitii.' in I iiMl.i.l « iili

a|i|i.iiiiitlv .1- a r-

I.I f.illiii -III. I.:ila

.in\ r.ii.iiii iin-ili'.

f kii

mil

•|ilii.M-.|. I'nr till

Willi kllin\li-.|M

tir till' iiu-aiM I

ti'iri. Ill- a..iMiM"*

villi-.'

wllirll ill

i'\l«lviir.' of a k.>\\.i\ nil till, -liall.

Ill It. lull ili- .'liillii III

till

mi;

ii|iliiviiii'?;t. anil ..iniml iiiainl;iiii

iili-iil lo ill iiiiitart Willi llii

ll llii

iipjlit II 111

I
..iliihl.\ 111 III.

.lull.

linn fi

Shun I \. \\,^i t:.,,i

SdnUiti

r iiiiui !• ~ 1. {I !•;:! M,i

I It

tf.i.l. .11 / 1,1

r,,i,i ui (•,..
I i^sii) Til (.'.ll. 21,1, 1 1 I'.

rill.

<f whiii- it

,i:i|, In \ |,;

wa. Iirlil 111, It ll

Ihiiif:,.! !•,.., hi

I Wli'.i , lliH ll i.i;

ll,l\r liiii ,|i|iiti.| I.I li'lllii

fill 111.- il.-l, ii.l.mt ill an a. i

liv till' |ilaiiitiil

nlii't

1.111 ii'i III

II1II1-. i-all-

L'l lli'l,lll\ . rll.l|ili r \\U.
:s \, W . Sll. his li.iii.l In W .Ir.nin iiiln lli,, k

•'I!!
1 ;iii r (

uh n I

a ll.

.(/./. f,-...li

'iltiii;.' ni I tiiiii

'It III.IV ll

!i| Fi :l. wlii'ii tliat

vvlli.ll III

.:li.| llu'

friitii 11 ll\

iilili - llii'i

ll Imll . whiili |.f.iji<lri| nl' I li. |.

II. 1 on.' .nil!. I ti II till A. II t

I'l .tniik
.llinll nt llli

\liiill til. ll.

lllf |li|ll' lllliM- iiiMMlnl uith llii' tla.l
iliiiiiTV kii

1.111 oi nil

<i,i- -liakiii-j «ii vinlrtilly a< In l>i mir il na. until ;

williii, iiai-li nf till' tiiill'-. anil lirnki' nil in.at I iil

a fi.i,i.'in"iit wlii.h stiii.k tlii' I'liiiinr. tli.it (1„.|,

TI IIht im-.'. cvfiiiiililv iiii; llir iln

trim, in tlio t.-\t an- I'uhi v. I'miKi
i:„,l,i.i. (•„.

( is-u, llii M ,., 4^1, ;

\, K. :iil.S (.i-rvant frll intn aril tin

lu-t hiiu L'lisit till- ila

• il.iiiii-.l l.v aililal 1 \

i!,.„h iiiilil -11' at '111

ll. ,||,..-

[,!,, Ill w.nk 1 /*..

I."

lini; till- ll

11.' wa. ii.i'il In aMiiii .t

1- 111' ilrawn Inrwaid tn tin'

s. invnhi'il turning' a
.« Ill ll nil •! aiiv

Ma--^. Mr. i;, i;.

i-ir.iini.lan<'.'< thai

ilii'V inii'ii'il in imttinir a hrlt nii a -h.ift
li.ii .1 t'laiini:. he ii.ivint.' ti'-tiliiil lliat .iiia. .1 1.

'c .Ii.'ail'.l [..ll' ii':j; ihi. u.nk U;-

iMtair 111 till

• 111 -(• nt a iilaki ina-i iliilii"

i|i|iii'i'i it. I li\ 1,

1. t.iii lli ,1' with ii,H iiii-niii nd I
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279b. Comprehension of risk usually inferable from knowledf- of
conditions.- ]1„. ,„,„., i,..i i,,,,,,,-,.- ,- .,, ,|,.. ,,,i,„.i,,l, ,„„„| ,;, ,,,

li.M xvllu,, l.scnn.nl.i.lMv .li,„|„is|„.,| l,v :, Im.M whirl. J. <uih,-u ,vU
ol'vin,,., nz.. tli.il ci.viHM^iMM.Ts ul,i,-l, wMihl jiis-ilV ;, j.irv in in,!
in;;- llmt ,i mtvuiiI, i.!tl,n„uli :,uaiv „f il,,- Mlmnrinal .-oiNlii im,, ,\]r\

iM.t. e..,n|„vli,.n,l tl,,. ,i-l<. r.-,.llin,ir \\,<;;-iyuuK iuv of „m„-|, „,„„'

niw „.M-,.r.vM,-.. tlu.n cin ,iii,-,j,m.... i„ whi.-li his .•unipivh-M-i,,,, „-

t.h<- risks IS an ui,:,v.n,hihh. inlVr,..,,... ;,> >„.„> i.s it is <.s;;,l,lisl,. ,|
!,,"

)" k.i.-w of th.. i.l.n,.n„a! n,n,iiti,„„. I„ ,1,,. ..injurilv of i„Man.,..
th..rt.f„r,., it. Mill 1h. f .1 ,,i,„ ,1,., ,„„,„ ,,.,.,„ „,;, ,,.,.;,„„.^ ^,_^„,
tioii of tho risk as ail iiiiiii,Mlial.> .-,.,|i„.,„-.- of his kiiowh ,|.... of ,1„
coii.litioii.s of whirl, that, i-i-k was an i,.,-i.|,.iit. Tho rvio,,,!., ,

th.jso d.xMsiotis is „o| that |,i f of th,. s..,Ta..|'s .•o,„,,n.l„,,si (
,1,,'

ri.sk IS uiimvcssarv. I,„t si,„,,lv i,l,;,i.. „,,.,„ ,1,, f„,,s j,, ,.vi,l„„,.,. ,u
p<'r,so„ of .nv<.i-au,. infili.,,,.-,. who was awaro of tl„. .-oinliti,,,,- „,„-
citJior havo nn.h.rstoo,l. o,- hav I,,,.,, .hai-,ah:<> with ,u..|i..„,„„ j,,

not miiWstaii.lino, thr ha/ai-,1- to whi.-l, thrso eo„.litions '..n,, ,.
|

linn. J!„t although ono st..,, of thr ,i,.,l,„.tivo procr-s is tlnw t.k,,:

other olcniplits of <):iiHr«.r t',.,,,..L^. «• i i '• . .

I'nil^,.„„oi fa.nilnr with llyin^ ..vit,:!,,-, | ; i,,,;,, ,. „,„v„, .. ,. .
,, ,, ,.

:ii:i:':^^:'p ^::;'^:-;;^.-T;i..i;: ;,r u ;i ^.^; ^
,

'i: £r.

:

Jni"^ 3';;:: ^;:;,:r'^
•— "••

:;:;";'::,
"^•" -'•^r\:;r.:;t:,:^

k....wl,..l«,.. altl,o„,-l, tl„. .la,,,..,, tl,. .- f ,; ,.,„:," .V'"-
••"

Mn„, is in.,.....I uy a„ i„„;„.,i,; v„ ^x tiw ^k ;;,,"; 7'. i," f ^v.:,:

S W 1-4
''' •'"• "' "''''" l^""»'"l^"' *ho l,..,,.,„.,| ,.,„„, 1.

i'i'o A^;„Lr;i ';:i;,:t'ru: ;T ^:r::;,;:;„^,'r"•'•'":^''
'•>,

-•"r^

-

*U\ X' T.-* at / . .
»

i

'I. -M'jhtc-T I I-- Mf'f'l till «if till' ll (>" \ I, n

r;:";ir!zr^:;;i,lK:'..;::':^ri'V;::;r ;;- r
•''- .!^:-i: ::":;:':, ::;:

.r l,..|,in.l .l,..V.,ll,.,i. vii. , ,
,.-| ., ' ',

':'";;"'"' .'^ »„l,..- .f .1,. .„,,

at .-...t. „„., „„i..,, .„. !<„..;;';u':;;1,m;;
•'",1,

'::;:::': .'I'i^u";''::,";::"'-. ...cw ,„,,M,„i,v ,.. ,i„. ,„„,.,, „.„;,. ,,::;,,-•;
j ;

|- ^

r.i,... >,f (1,.. ,.,„„i,„„„ .,f „„•„,. ,„.,,, „„iv „,„.,, „.,,„,,j,,„.';,' i,i",,,. ul ;. :,
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t the aid of anv .siHcilii- icstimuiiv, t.licrc is a iiKiiiifost impro-

prii'tv ill giviii}; an alistract -iMicniint of ilic rule ii- in ii-~iiiii|ii ii.n of

ri,-i<s in terms wiiicli iji'iiorc the cirrMiiii.-.tiiiicc iluu ihi- -ii|. mii-i !„ ;ii-

itrd for.- Itcan scarccl\- Ik- ijoiiiilcil ihal iu-iniiMiMiis >iii ^i> 111.

|)piiii)iiiicr'( 1 in tlic last seel ion lo lie ii

f.xi ilical) Im

ilh II

ini; siiii]il_v Mil iiKlisci'iiiiiiiaiiM^' n']iroiluctivii of iii-

ICon-cct ( -l-l' ||i,|o li
) MI'I

ii

caiitiou.siv broaJ laiijiiiaf;c of iliis tciior.

In order to cxniiiiiifv tlic circmM-tiiiicc s nndii- wlii.

lit the

ij

lant's ki

ill

)f al.sen'anis khowh nuc oi aDiiorinin coikhi imii< jis ;i -i;ii;i;i,.m

involvini;; tlio fontk'qiK'iico lliiil lie i.-^ charj;!;!!!!!' wiiK ;ni a-~iuii|iiiMii

(if tlio risk incident to tliosc coiulii.ioiis, a luiiiilicr of i-ii-(-. li:i\<. Ihih

coiiwted in the subjoined note.'' Ti:at iliis coii-ciiii.nro i- a-~um' •!

scrviint does not nwc-marily nssiiine tho cmplovic nmy riiiilr.ut in ii~c .1, liiiiw
ri>ki inciilent to tlip use of iin-afo iiiii- iiiiuliiTi.i v ; ioi<l «!i.i.' ]\r kuiiw- oi tin'

chincry Ik-cuhsc 1ip knows its iliiinictrr iIcI'imI. iiIkI ii-is tlic iiiiiiliiiiirv miIimi
and coiKlition. Ilo must also have iiri (aiil.v. tlic law waii.iiils tic iiiic icncr^

dorstoo<i. or by the oxcicisc of oiilinarv lliat lie as^imiis tlic inciclint lik-.'
ohwrvation ought to have undcrsloiMJ. Ifunnn v. Tclnhi, .1, 1. ,f \. I/. /,'. c,,.

tlie riski to which he is expo-cd liy its (Is'i:)) T, Mich, jiiri. .-)i; N. \\ . i;|j.

use. In Ihis ease it is undispiitedtliat ''Wliih' tlic servant is mil liunml I.'

tlic plaintiir knew the exact uatuie of sei-icli for lalcnl defect^, hi' imi-t 1 iki-

the sitiintion. lie knew that the II, ^-r •'•>iice of tlio-c \\lii< !i aic i<\«-u tn In- cih

was wet; that this made the floor slip- s.i\,ition and ot which he li;i- ki.i,\l

pcry; that there was iiotliiiifi except the edj.'i' ; and if. witli -wM infoimat i.e. he
Hinootli floor a<;ainst which to tiracc his conlinncs to iiv iiii|>lenienl. he d..c

feet when turning the lever: that if liis >c> at his own ri-i t.i injiiiies aii-ii ;.'

foot slipped there was notliinj; to pri'- fioiii such Uncuii chii.ts." r,,i.ii \

vent it from coming in contact with, llinniilitil JL SI., I. /,'. c.,. ilss:,
i sii M.

and being eaiiglit liy. the revalving pin- 0,1.5.

inn: and that if it did it wiiiild Ih

jured. It re(|uiied no special skill to Klines tin

Hut a stalc'inent tli:it tin

ri-ks of u-in;.' apjili iiiei'- that
understand these things, as lliey were are "olivioii-ly defect ivc athl da
patent to the sense upon the most ordi satislicM cveiy logical rcpiiieii!. nt.

nary olwcrvation. Indeed, he admits Kniniri/ Hhcl'ric i;,. v. /../i/c/A/ci i Isi.", i

that he was aware of all this. His onlv 4."i Nili. .'ilMl, (i.l N". W. !i;|.

is that he did not think of his 'In )'/(.

foot slipping. Hut in view of the siti

ution -the floor U'ing wet. and he in court,
the act of applying force to turn the hIick
lever—he must.
oise of ordinary intelligence, to In

understood that there was incieased li

(Isssi (111 Mil.

vhile

.now Ic-iI:j

night in the exer- nece.--aiily cany

Mrl-i, 11, ,„,,!, I,,

.'ITll. |i; Ml, 2s

ceiling th.it. in

iif deleil- lie

thibility of hi.s foot slipping. :

a matter of ordinary expcrii

accnrdaree with the most sinipl

t>f the rc-siilting iliini

in-tniet the

distinetinn liett

pnv
till'

to

nut

the

and iif tin twi kinds
conscijiii in-cs

familiar laws of natiir

ble t

It i

conceive of anvtiiing w

id clared tluil I In

i)f knowledi;
llnler K

dc

s im|iossi- (

vhich nnv-
l.arlv

ihfeets
in which kncuvledge of the

lilv id

one could have told him. alxiiit cither plation larried with it knowhihj
leg:il c-cintein

the situation or the risks incidc>nt to it.

r.f the

which wa.s not perfectly patent to tl

sen.ses in the exercise of coninion ohscr- other

-k. and not one in rthieh kiiowlcd'j
le tin

vatinn by an adult of ordinary intdli- vcdiintaiily in iiind. It

iiiihl pii--il.|y w.inant any
Ill-inn than that the ri-k wa«

a.-or.l-
gence.

"Such statements as the following are
inulv held tli.it theic cinild Ih

ly where :l ll.nr

wanting in logical prciision and <cini- dling iliaico.il liv i

plclcness: "It is a doctrine as well es- t.ichcd to a yoke h
tn'Iished as anv in tlii> bonks, that

h.'cd

iin viiiicli r.in on .oi ovcilicad track uneven

iplcivrl Ml hi

- a' hue ket

inging on a w

m

'- 'I

1

I
if,
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o follow in inanv other in.l.n.v. will Ik- :.,,,.;,r,.„t, fro,., m, r..a,nu,,Uon ot tl,t. ,.a,t.s wl,i,.|, d,.;,| will, ,1„. s„l,j,..., ..f ,1,.- <.r-v,nf< ,.„m.truetuv k.,owU.do,. of a da„j;,.,-. S.v cl,ai,f,.,- -Nxi.. /./... \. ,;,!

,,r"' "'V";'"''"'
'" "'^•-^'' ''^'"^ ''' "-^"""^ <Ji''''-'<-' "..•n.lv ,„ ,1.0

sottl<.„.ent o tl,c- q... ,tiou wl,.,,l,c.r the :«..-va,.t knew ,>r o,„ht' t„ 1, ,w.known ot the conditions whid, c-auM-d his injui-v. Ma„v of ,1,,
c-aso3 ct.- ,n g§ 277, 27«, su^.-u, ,„av also In,." ,viv,.,vd to' a. il|„.
rations of the „K.nnc... in whi.-h a knowledge of the ,.onditi,.„s .

oon r ?''''"'r
''''^ '* " l<nowl,.doo of the atten.lant .-isks.

280. Doctrine that the servant's knowledge of an extraordinary riskdoe. not charge him, as a matter of law, with it, assumptio,,.-
(Coiui-are

§ 241 ««/., and SS 2^7, 320, ;W.)-Tn all the K„..li.,,
ca.es decided Ix.fore the passage of the en.,,love,-s' liabiHtv ., ,

and depr..8«.J at the joints of tlio lailn,
wliiel. whrel was not s«ine.l so it (oiiM

.Illlin.Ify of p„sl,l„fr tlio whirl ov.r the
joints was injuml l.y its full nna-
sione.l by the wheel runiiin.' oir the
track.

The risk of slipping into a tank un-
Kiiaide.1 by a railiiif; is p,,.si„ne.l to he
iinderstoiKl hv n servant who knows that
It IS liiiKiiaiJeJ. riio„„i.s v. n,i„il,,-
,mtu„- ,\HH7) L. R. is ,,. r. ,)j,. ,;^.
5(iL..TQ B.X.S.34(),.57L.T.N'.S.5.)7;
3a Week. l!ep. o.-,.-,. r.l J. ]'. .-,],;. wh,,,,,
IioMoiis (jasis in a still hoiiv are aii
piirent, a servant einplovcd therein as-
Hii.ne^ the ri*k therefrom. \l,„,i,, v
iilamlnrd Oil Co. (IHOO; X. J. f..) 47
Atl. 8li;i. .A hHotnotive engineer is iire-
snnied to know that a defective l»,i|ermay evplode. /••„,,/ v. h'il,ltl„iiii l{ <;,
(1S.2) no Mass. -24.% 14 Am. Kep.oMS:A hrakeman <aniiot. re<-ov(T fur an in-
jury eaii.se<l l.y hrakes of a peculiar con-
struction, where the ditlerences were
open and ohvioii-. and anv perils aris-
ing' fiom their nse were'snch as the
hrakcinan knew, oi , hv reason of his ex-
perience, oiiyht to have known. I'hil-
Uilrliihiil .f //. R, Co. V. //»,//",, (ISSH)
Hit F'«. ;t.)l. l.T Atl. L'H.i. A M.rvant
w^ho has oh-^.rv,Kl that the fasteninj;s
of a helt have partiallv «ivcn wav as-
Minies the rr-k of its hieakin" Miiart
Anrlrrmn V. H. C. [Win, h„,7,h,r C,,'

the risk ariMiij. from the clos,.„|.ss of a
Htriictiire to a railway track is i,re-
Hiimed to he iindersi,..,,! |,v a l.iakcman
who kll.iws of Sllcli .InselMss. It,, ::,,, v
I'h'lliiis .t- C. Ciiish: rn (lS77)'4->
Wis. r,,S.t (cattle clnite)

: /',,;,. v r/.i'
vtn (18!I7) 27 C. C. A. 2:27, .-,3 U. S

App. 4!t2, S2 led. -,M (hand hnhl „f
"witih was so twisted that it n-tr 1 „„
the end of a tie) ; CliiciK/n. It. ,( y /.

'.'" )' ^l'''''>>'ii'< (ISlttl) 4!, N,.|, i;4,i

j>8 .V. \V. l(l,J7 (hrakeman crn-hc ,| in

hnildin;; near spur track, while h,. u ,s
rnlm;; on a si,!,. lad.hT)

; h.ll,, \ /(„/
lin,,,,,- A (I. A'. Co. (1SH7; l-j , In
Ceiit. I!cp. .-,,;. II Atl. ,;.-,!, (I„.,k,,„,„
while coming' <lown from a cii hi,
ciiii-ht hetrtcen it and a biiihlin- i„a,-
the track i.

A hraki'iiian assumes tlie ri-k of ii,

jury fioiii a defclivi- coiiplin'^ on , . ,r
which he has hal.ituallv hanrUc,! ,,„ .,

Ion;; time with knowledge of the iIcIm t

Tlli,illll.soll V. \listcoiin I'. I! Cii I Is'l

.}l Xch. .-,27, 71 V W. (;i. A scrv.m ,„
jurcd while workiii„' at the hotl., t .ir

unynaidcl di'vator shaft, hv a pink
which fell out iip(ui him, eaiuiol k.m,,,
1'/o/yZ v. M.irolf Hi„s. ,t r„ (l^si,
.4 .Mich. ;)ii!,. 42 .\. \V. .-,2. Ihc -.n-
iints knowlc,l;;e of a delict i\c m -t, in
has lH..en coiisi.lcicd to rcipiirc il'i,. ,n.
feicnee that the resulting; risk w.i, i-
suni.d. I.illlr U»rk ,f 1/. /,'. r„ v /;.„

ni (1S1)8, 4;t L. U. A. .•)l:l. 28 C i ^

• 144. .-Hi V. S. App, .•i7. 84 '-eil. !l|l \;
experienced lunkciuan is pre-iim. I

'..

understand the dan;;cr incident t i|.

lin;.' cars with pic.j.^lin;; lomls i/, ,.

niii r. It. Co. v. Sh,,i,i (ISIIl: TiA.i Is
I^. W, l,jl. A laJMUer who, si'iin^. i)i,,t

the horses in a team drawing a \im,:.ii

loa<l of l.ri.ks to a UuildinK wler.' I .•
i

woikiiif; fur a contraclur are i. -i,-,
s<-ts planks acro.s the ffap hdu., n ll„
wa^'on and the platform over whj.n il.,

|>i!,ks aic to he p,iss,.,i i„l„ ,1„, i.,|,i,i.

I";.', and pioci>e.|s, whih. standing' .... iI,p

phoiks, to n'ccivc thi. hri.ks a> ili, > ..i,.

toss,.,l to him by the teamst,i. n



I 2S()] ASSU.Ml'TION OF KISKS. 673

18S0 (sec 5 271. iioto 1, siipni), tliocmirt? ppocoo.lrd npnn fho livpoth-
CSIJ that an iissiiiii|itioti of ail oxiriinniiiiarv risk was properly in-

U'l-n''], as a inaitcr of law, fnim tlic iiiti-o f
aecvptod or i-oiiliiuicd in liis cniploynunr. with a knowiciJMc of

tict that t.I

1 a I

ic servant

its

(>xi?ti nee ani

lie was ox|iose(

iiplied stipulation on the servant'

]ilaine(l in S
2~

Mvlirn-id'i of the enhanceil (lanp>r to which
>i lhes{> eases rely n]ion the tlieory of an

•IS ex-

eoni;iri|irii-i(i!i o

iollie

In oil

l)art to a~.-uii]e tlie risk.

llers the il( 111 Was hascd rx]ilici
pnT, the prineij.le enih..(lie,l in the maxim, Volml! non fit injun^].

':irasai>j>ears from lh<> hiiiuiiai;c of tjie jml.ires, it was rojranh'd
all so

u> a iiiatt<T (if iiiililiereiu

to tjic one or to the other of |,j

e wliriher the s< rvaiit/s ri;;hts were relerrecl

inal.ilitv to iHaiiilain tl

is<' coni-cptions. In eitlier caso h
ii'- action x\a< nuard

:is soon as Ids k

As will Ix- ex
I

liahihty act of IsvO was
piiuino: forward the ph^a of

result iK'inji: that it

1

III as a necessary inference
vl<-d,i;e. acliial or con-tne'tive. was esfaldislied.

>laiiied in cliapl.Ts xxxv., .xxxvii. /»/.s7, t ,o employers'

actiims hroii:;ht under ll

wit ill II tl le meaning- of the maxim.

rded as to preclude the master fi

a contractual as-iimptioii <d" a risk; the
soon {hmmiiic a practical ipiestion whellier, in

le servant's eoti-eiit to t^ike fho risk.
v\. tl

to Ix' drawn by a

:i:r of

was or was not an ii !.

COIllt II

.f I aw
lltisl'jiet,

\Vi;v<-rin:r of opinion (.see ehaiiters xx., xxx\

iry proof <;iven it, Aft< r some

Is not eiioiii:h to liar ll
nitely settled that such or.iof

iiiid that iiis cjnisent to asiime the ri-k

iii(le|Hiident conclusion of fact. '11

Ik' sliown in the .same ehaplers, to

statutory actions with i-ei;ard to wiiidi tl

>/) it has li(^-n dot

le si-rviint s action.

mii-f he estahlished as an
is (l.ietrine is al.so held, as will

applicahlo not only t/> those

qiK'st' a was first notice<l.

I'tinrfrcil witli a full
ri-k iImI ii< t!

npiiri'ciiitiiiii of tlic fr tth

ll.' ill I... tl

lie tiMiii ^iMils sii.l.l,.,ily /,-. ,( ir. /,

ir); Crniifnrd v. nilnnt. CI.

lO'vVll to tl'c L'loilllil

oviT Iroin the ti'ioii^tcIMMllrit M
til for iiijiniis caii-nl 1

UMil X. W. <i: (.|;i

'1. (Ittal) 127 .Midi, a 12.

M,i.

ili,.,

t>y >Mcli III! !>.-(i- 1ii,i.|< fi

V. V<liil,.sh
( IS'.il) KJl 1,1,,),,.,

Ill ot a tcnili

nf rli 111. 'Ill'' over
r oil wliiili tlicro is a

"i.l. ;i7 X. K. Hl:i ( K

Sl||l|,i,rlil,;r tlip li,,^,. of til,

Vlt(

/•/. 11. •/. .f- .V. If. r

'ili'il oil till' s|,r<ial yroiiii.l thill tju' ii!

(is7i;) ;;:t Mi,i,. lan (,

"Vi.lin, ,. dill „„t
tliltl MlC ,1;,

lis liiilllcf n f l:l -I'.

all its , I,

r WHS fully :i|i;iii(i;ilr;l

Mli'llts; tllMl ll

tn -liiiw that lie iiinli'i ,to-iil tl

of tl,'> horse... or that the
WHS Minn, th;

/'

was noli

iKioii-ly too low to be <-oii|i||.(l safrly
l^^ '." iiiollui-) : M.iniiii v. \c»- Yoil.- S if
111 ir. /.'. r„. (1S:.,-,| k;; Pa. .I'O .(1 \tl

111' ti.|i

iii;'_' ."if.;

ip, oill f"

(ar iiis|i,,tor wi'iit to
-I'.'Mll Is l„

ik vith
Iiroviilisj ; ; V,,^

iiioiiKiitarv).

if 11
.

A'. Vo. ( ISS,-,
I

y-nl: I.. E.

l.Vl I "a

V. riiih,.!, Ii.liin ,f A'. /,>. Cn. llSIIJ

liir I a
IIS X, V. 27 1 ml

-ll.

21 .Ml. 7.');i (plaiiiliir frll
(>. while o|ieiatin}r a loxunot

<-.oHliar as a snl.-t imte tor I/,

lilaiii- ficiiii over-fatifiue)

It h.nul

II liaiiilli' III till

till

III

result lieiii;; that tin

"unniiiiihiiin v.

74 (ilaiiL'er that sliili

I'luii was liidkeii otf liv the
lei anil the plaiiitiir was tl,

\ ol I. Jl. i b.—4a.

•ll 1.

'ill fall if the welMi
II '

now 11 Htujur /^ /. t(

<}'„,
i'h are olf the

s'/<)<r/,'(7,s'

(ISliO) 177 Pa. 67, 35

«hi

m
ii" I
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l.iit nls.-> to .•u)nm..n-law m-ii.ms.' To i!,i, ..xtn.t., nn.-onlin-lv ,1.,

.iirhcr ,•:,...,„ ,i„. f...,.( nirv ..llV.-t,, Mliid, l.ave jn.i Uvii nicmi.',,,.
!

iirc lUMT -Mrilv- ovcrniN'il.

fti vicu- of !l„. iv-ulf lliiH jirriv(,l nf. if smnis to I.o fxi,.,,,,,!.
<l.MiI.lh,l V I.,, l,,.r 11... nif.ri.Mliu. ,;,.,.i.iM<-.,l- . ..,,nt.:,,.M,al ;,,-,,, n,,:;.;i
ol nsk^, wlii,.|, is >till avi.ilaMc in .•ouininn-law a.-M.,,,.. w,,iiM'„„.v
'" "I'l'l""' l'^- 'I"' Ivi^li-I iirls in t,l,<. siMi,. iorni as in i|.. ,,, ,!.,
ra-^cs. T!,,. ovi,i, niial ..Innmts f,-,„„ \vlii.|, t!;,. a---iin>|,ti,,M ,.i ','l„'

risk IS .l...l,„.,.,|. ;„ ;, niaii.T „t' iin|,li<Mi a,^n...ni..nt., aiv .•Miriili'
"':'";"••'' ""I' 'I"-'- ^\lii'li iiiv ^i,|,.i-,.,! wli. n il„. proi.ri,.iv „f .„i

imtt.iiii; 111,. inaNini as a d. iVii-. is in .|ii(-.i.inn. It srcms. ili,.,v|,,'i:.

to 1m* a ivas.MMM,. ai-iuii.nf fn.ni ana!.>-v il,al a .•nm-t \vl,i,.l, |, ,],\

that tlio s,-nani-s kn.,wl,.,lo,, ,|„,l j,,,,„,,.ialiun of a ri-k .In ,i,.i u,-..'..

sanlv r<.,|„ii-.. ||„. .•..n.-In.i-.n tli.,i ho mu^ruU;] u. a>-inn.. it. ^yhh\n
the ni.anin,-of lh<. maxim, canni-f (•..nsist.-nllv lu.l,! il,,,, ,1,;, ,,,,,.,,,;

is n i,..,vm|.l..rv inlV,,-.,.... wh.MV ihat kimwl, h^,. i„„l a|.|.,v,.i.,i,,„ ,,'

fstahlish...! ,„ acti.ms in whi..!, iI,,. ma-t.T ivll,.s n|.on li,.. tl„.,,.v„'
ji cnnt.M.-t„al as>nm|,ii„n ..f i|„. .-i-k. S,. far a< ll„. writ.;- i. ,,u,,v
h.-wcvr, this piv.-is.. p„i„t has ,|..t ],-,'n .li<.Mi-,,.,l i,, ;,„v ...,„,.. ,i

<Wisi,.n in Kn^lan.l. In Xorih Carolina tl„- .lo..i,.ii f ih.. V^r^}].^
oasfs \\iM,.h tnni<..l np,,n th.. ..|r....t, ..f ,1,<. maxim has In-^.n appli.

! i,

a casv whon- the |,1, ,;,-,. '•a^-unii.tion of risk" is p.KsiMv hm-.j m, ii-

onlinarv s,.,,.,. „f a ,.„Mlra..Mial a-.ini|.ti,.n>' ()„ ti.o' oih.-r 1 ,,.^1

tliat .l.M-trinc has Ik-.i, nj-.-i,,! l,v a r...l,.ral court of apiM.;,!,' I,

Atl. -,nfi («f.rv.,nt p„t l,is f„„t on tl,.. .I,,,!..,, n.,„v,.,v |,„t it is in p,, , v .
,-.ms of a ^. ... ,,„| i, , ,|„-,„.H, ..,,,1 :,„ i„„„„t„M. f-,:.t,. /,, -^ \ T«^.s <in„k i,y n„. ,„,„.i v „i,i,i, i„. sir r... V. /'„„./,,„ ,ish: i

> in.ivkiKu- t.. !>.' iiii.|..in..;.tlii : /;,,„,„„ V i j v i.- ,,--
,.i, ,

,

"-'"'-:

...m.yo,t,,.,,,„„U., .,f ...n.ntsw.sa l.n,. ,„,^, into J',,,: i' .

'

..

••|..it..„t ,h-f..,.t.' tl„. ri-k of wl,i,.|, w:,s .v,„,,/, V. /;„/.,.,. MS'lll \ (
•..- ,„ rfi-M,im.l l>y any soivant «|,o ,.,...M;;,.,lin .1. o |j. \ s (;s-l i.iW .1 p.

tl... wo.lx. SI. /.„,„... .1. .f. y. /i_ r„. V. .;.-, h, -p. \' S .4,;:"-,-, ! r .:,;''
'

.!..l: SiHilhr,,, /l„„.s„.s. /,'. r„. v. /*,,./.,• flSllTl -J.-, (' f \ l ni -,|l IS ,

.:"'! -'1
'r",.'v'\!'"'-

'-'^ "'•'" -'• " '•''• ^^'V -rl' ;.. „ ,i.:,.
:

:

5 Omo St. .,,1, ,i, A,n. I)..,., .-no. ,,„.,,. i,„., ,1, H,,,,,,,,,,. ,,„;;„:,:. .,

It IS n.>t anii-s to ,.„.,i1iom that, si;,,,, ,Mo .how tliat tl„. .lo.l, i„ > ,.

«Ii..|.- (I,.. ,.i,.i,..,| p.TsoM 1. a stia.,..,..-, ,..,„,. i, ,„„ ,!,.„ ,,.|,i. ,, :, ,,.,..: , ,

tl... la.-t that l„.h..sk„oul...|,„. of a ,!an- lli.. AM...n,-an ..,n.ls. v. sl„,«„ ,., i

jr<.| that ... will ..n<o„„t..r if h.. p.i,>,„.s 27,j, .,„,„„, ,i, .,„,,, ,1,,,,, ,,, ,„ ,,„,.
I.i.> way do..» not alway.i ii..,,„aiily (Mc- .oiuts is one «l,i,i, piv.li. ,,;,.< , ,„„.
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(iiic \ irirmiii i-ii-t^ tlic couit iiisi|i|ii'ipv((l. lu llio inoit riii]i1i:itli' Irniis,

,.' :ili ill.-tnictiipll tli:if, ;iii ciiiIpIiivci' \v:is ri-lcii-nl tVi>lil li:ll>ililv, it' llic

injiircil x'l'v.iiit (•(Hiiiinici! to wnrk iil'N-r lie Ij.nl ii-iMTiiiiiinl the nc:;li

pMit. iliitl (hiimci-iiiis iiijililicr in wliich the lui-iin— \\:i~ cdiiilinic .1.'

i!m it. i> licit viTv clcir t'rniii flic n'|HiiM \v1;ci1iit the i.ln ni\ <>1' tlic

iii-lni'-tioii \v:i.-< tliiit. tlic s<T\jiiil liiiil :i>-niii<'ii \]\r ri-k. <>r \\:.i\ lie

\v;i- nci;lii;viit.. 1
1'

ilic I'uniiiT is ilic (•(ii-n-ct cMii^ii'iictJiiii. the ili ri~i(iii

i« in Oillllii-t willl i.||i.i« ill tlli.-, .-t;!ti'. Sco ^J JTI. Iint<- |. sni^ia.

In ^Ccw ^ (irk u ilcci-ion Iki-. Iktii icihK tcc! wljii-li .ir;i\\s ;i dis

tiliction Ik'I.wci'Ii tiic ilctcctivc dlliility of ill.|>li:iMc(S ii>fil \,y tli •

]i|iiiiti[T for tlic iHuiio-cs of his w.-rk. iiml ih.is<' in oiln,- ),;irts of

iIk ciiijilovcr's (-tiiliii-liMicnt ; tlic know lc(l:;c of tlir s( naiit ilmt ii|i|iii-

iiiiccs of the hitter chiss jiic (lct'(M-ti\c licinir ihchiicil not to involve, iis

n iiiiiilcr of hiw. the r'oiicln>i.,ii tjuil lie hjis ii"iinie<l tin' re-iillin^

ri-ks.'' 'I'llis (listiliclioii (l.« > not seem to li;i\e U-en reconiiix,,,) l,v

:iiiv other ccmrt. iiinl li.-is jipoiirently no lo<rie;il Icisis. 'I'ho i)lir;ise

\i-iiiiiiitioii of risk," however, ninv hiive h<cn ii-ed to e\|iress the

].ie.iic-;inient, to which ihc (iescri|)tii,M of contrilpiitorv neiili^ciiee is

Iii'ijv IIMIilllv illl'l more |iio|ierlv ;i]i|>lieil. Sec cli;i|itcr .Will., /)»«/.

In some jurisdictions the doctrine tlmt known ri>ks arc ii-siinicd,

,1= matter of law, has heen al)ro;;ated liv slalrtcs. See cliii|iter .\.\x.,

281. Temporary forgetfulness of a known danger at the time of the

accident.— Fl would elearlv he incon-i-ient with the ralioiiMle of i.hc

ilctViiM- of a^sllm|ltion of risks to r<'i;ard it as JM-im;- aii|i!icahlc in

r.Ms where, throii:jh ineiv iliacKcrti nee :it the liiii(> of the a<'ciilent.

liie servant f,liled to ri !hcl. or to olwcrve the e\i-feticc of a ri-k

|ifevioiisly known to and a|>|ireeial<'cl 1>\- hini. .\eeoidiiij;lv. for-et-

tnhie-s of and inattention to such a risk, when t.iiey arc not. l.roui:lil

liactiial iie<iMii|itiiiti «f ri-ls<. .Tiiil not an |ili.'il cotit ijct. it lio- fiili',1 fo ni..|iT-
i--iiiii|itiiiii liMx'.l iipiiii A ni;i\iiii wliicli -lioiil th.' line -i^riiili. .oi.r ..f I 'i.. Ij.j;.
i- iiiilc'|pcii.li-iil of tlic i'\i-tiii(r (if loii lUli ilici-ioM-i.
ir.iiiiMJ ivlalioiis. If it uii^ intrihl.'.j .\ -iiiiilMi- rcinaik !•« api.ti.-.i!.!.' \'^

I" ui;.'iic on till. li_v|i(itlii'si< tliat tli ,v. iloiilit- i.\|iir<-r.| ,is to II mictiii' ..

1"'- li^'lits arc ilitcnninal.lc hy th- of (lie l'.ii..'li-li <l,.i,i,,iis in I,,//, ,. /(. /•.

-.iMir -taiidaicl. wlictlicr tlic niaxini or Shiitrmul Co. illliiili }:! ('. I '. \. ."iJ7,

Ml iin|ilicii contract lie iclicil upon.

—

KM l-"iil. JTii.
a pn-itioii wliicli the pic-cMt writer Ik-- * i;„h„t,,,iil if /(. K. r..^ v. \,,nii< nt
li'M- to lie tlic corri'ct one.— -o iiM|H»r- ( ISST i St \'a. 1(17. t S. i:. 211 . , a r ic
In' an clement -lionid have iM'cn e\- paiicr inJKreJ l.y la.U of pio|ier -i;.'i;al-
|'li'itl\ nientioncil. llavin;; oinitteil to in;; -^v-teiiii.
iit.T to it, the cmirt lias lad it-elf open '

St' lirii,iil„i r v. Ilinir i 1SS| , x^ lliin,
to tlie iliar;;e that, in tliiw repudiating' 1^(1 i hoy of nineteen iinp'oucl i'l an iip-
i' 'f"*-tlinc foinuil.'ltcii a^ to tl IVcet nf i,,-!- -tor\' of ;, faetJC.V !'li):!; .•.I.iet; a^
li' iiKiMin. for the rca-on that that iI.h- he knew', the nieaii^ I'.f c-ciip,. w^w in-
" '* '" contliel with one foniiiilale(i suHlciciil in (.'um' uf lire).
Willi reference to the theory of an im-

(1
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i Hi

al"Mit l,v .nn.v cniHo ul,i,.l, f|,o „v,.,,,j:o ,nnn wo„M con^i.l.r a,!.-,,,,,,
to jnstily il,,. n...ni„.I sImi.s ilms ,1..mu,k,?..,I, nro universally n- „-,|,.,l
iis insnltMwnt m,. „,- l„r .n,-!,,.!!,,.. ,]„- ,|<.tV.nsc. A lapse .'.f .„.. n
or the niaeti„„,>f th.. tm-uhies of ol.s. rvution, imwI.t su.-h ..i-v,,','

'I'

'- "'''^.^' f""-'r '"^ i<-nnl,..l as a .•ondiisivo [.roof of n,v,|i„,,„,„
til'' ivMilr. 1. niir that tl„. servant is ineapantate,! from r.vov, ,i,,/
I'ltlior on that, ai n.l or o„ iIk- i;rn,ii„l that ho was const n,,- ;•

,"

.•hari:val,l,. w,tl, a kn-u NmI,,. of the risk ^lurin- tho fata.l i.-rin,! „,

tori:clJulnr-s or n,alt.->,li,.n. ,.xu\ thai his respunsibilitv f.,r s„,.i, j,,

juries n.s m.d.t roi.It. fro,„ ,l,at ri-k was contii.nons an<l ,u,i,
,,'

nipt... .' Ev.n if tho s<rvaMt was <.ntin>iy fre.. from Ma,,,,. ,,
rc-ar.ls tlio action wii„-l, was tho iiimi..liate wca.^ion of his pvcivi-,.
the ininry. ho .•aiuM.t r<rov<.r if it appears that that action was ,|„"

to an extrin.ic .-aiise for wlii.-h tlio onipluyer was in no wise r.M,,,,,
sihlc- '

A more .litli.nlf situation is prosonto.l wliei, tlie servant's failmv
to re..nlleci or ohs.-rvo a i-r.viuu.ls as.-erlaiii. .1 risk is ,!„e to th. (:,;
tliat he Mas ,.„^ap.,| i„ ,„„ie pre^in- ,l„ty; an.I tho c-.urt:. h.v..
nrrnv,! at .litl..,vMt .•on.-lnsi„„s with le-anl t.. the juri.lical ..o,,-.
«!"cn.v., „t sn.-h a sit„;.ti..n. S.,.no ref,..vn.T to cas<^ of this tv,,,
^vas ne..,.>s,tat..,l l,v the ,.,.„:>,. ..f ,h.. .li.cssions in an earlier urn
o< this tivatKo

( S .;:;. „„/,,). „„| ;,, ^.jil „„w I„. ,.,.p,isite to n-ver. u.
the .siihj<<.-t oii.v in,,ro in il;t, prrs. nt conn.vt.iun.

^in-^ :!''sZZrj:J,: !!'::':! ,"r;" "' ''"•' " '"> '"•"•"""" « -•''"- '•-

.•n,l l,o„i, ,„„ a vvnul. will, ,„„„,.. ,..,! luiul ,„ .li,, into 7|h !«.; ,
,

,

"

lilt (I f-oiit -i.-t It it I. X^ * 1 1
' iiifii U III IIMI <,! tt-i '1 >\

f,.ll. • . I
'" '^'•''•"" 's M, ^nvc, liini no ii-l,t of v,,u^r,v rMJiiMft. I> c„;,m,a.,t ., th.. .-haraHrr ai„l,.o„- tlu rM,|,lov,..-. I? s Ihni^r.,

"
v.~al,l,. to „„. „„„.. than o,,li„a,v ,.„.. V. S. \' 74 -, J/. . o,, Z ,„-:

nsi^ 5 iv;:'Tu- '::?':;"' -'"""
r'""" « iT"vio,„iv kn„u„ ,!:„,.

»,(!,.,« .1 I. ;.", -.^- ""' -'' •""' "i"'tt<''l to a. lout th.. .11 -tnla.liuM «aH ,,.,1 ,.ot to W inai„t.,i„al,l,. |,n.,.a..ti.,„ to av.,i,l it w„„hl mt nli

v

not |,,i>
,1 IV ,li,.|.uon to »li,lh,.| ih.. ^T,!.-,.. 'rni,:lh v \,„lli v/,,,- il, /

Co. (IHSI) 2S Mi„„. l.-M. ... X. U-. :;si:
'

s,... nl.o noto infra

""" '"'' "^ k'.'l ..II il ...I.-. -.,1,1 ,„ :.._,- a.,t, ..Vhi!,. ,,;,-,;„., tlll..,..h ,• ':
s».T to .i„. ,|,.,.M,o., «h,.,h,., h,. ,ii,i „„. (u.,.„ ,„o\i„.- ^„a 1 ,1 / :„;i:i....v
ki.ovv th,. loot „.,, tlM.iv. •^,.,: I.,. I I

,1.,.^ M.i- I .7.. ,,,
'. "'"',•

UiU .,ot think of it ut th. ttiue." .,, , ..d VaJ .ni^hrutth;: ';:::; I;

"
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'I'lio (fToc't of .s<vci;tl Xiw Y>-i-]i i] <'i'i-iiiii-i with i-<-;;nn 1 t. lie imr-

tiiiil;il' clilss lit' iH'citIc 111- is tliiil a iMiluav siT\iiMl caniinl U' di-.

i^ciit, as i' iiiaticr nt' law. siiii])ly Im raii>(' tlif> Incaiii'ii of t!n' -inu"-tii'

tllR-S a 1 1'AT ( ilnlir-iilc tli<- tr: •k itnl tlnir rihi: ioii to liis uwn
), r.-oiial salViv ainl ilial of llic train \\lii<'li I

.;ri' tcmpi>ranl_v liii-:;.ii ini 1, llllll. ou 1

n- IS a--i-i \\\^ til cijK'i'at^',

Hi;- t,ci lii- ai)-i|-|iiinii ill Ilia

itics, iir ti) -"iiii'' f'^l|•ill^i(• cvnit wiiii'ii -udili i

ill a critical iiioiiicnt. Vcciiriliiii;' to tl

itis niav lio aii.-lractcd tVdiii tiif> t'ad-

il\ I'lv rii- 111- ai iriii mn
i(> -ii|iriiiir' ciiiirt, tiii-c ilo-

(il aiicl ifcali-il as

iuci|ilc that "a -crN.iiil i- iioi dliiiviiiir c»t;il)ii-Ii('cl tlic iidural [ir

at all times and tinder all circiiin-taiicc-i td lie iiiiiKll'iil ot' i|i<- tlaii^vrs

I
>

'A I)r;ikciiiiin {* iidt, ns niiitlcr of ron-(i
{.'iiilty rif ni'i.'ll;.'i'iii'c <-ii!it rilml in;,' \\:i»

.'( i>\iT a--.iiir.In li< ln'in'' -truck liv a low lui'l'

d,',I.j rif til.

.1 i|iii-li.iii lor till

Ml tliilt (if In

liii'lil Imih

•riic li-k

iiii.lL'i'- with
tr:irk mill iiijiinil tlicicliv. in l:iil- nr I'lliiiitit Uiirniri^' »iirn:il. not Hint of

iiii; til tiikr iioliii' (if till' flirt tliiil III' i< brill" Hitlioiit thiiii, mili'-i lii- kiiowl-

iipl'ioarhin;.' Hie liriil}.'!', iiltliiiiii;li \ii- Im-i r.|-i' ni tliis |i.ii liiiilir

urii over till' I'oiiil inaiiv t; 111 II-IiimI.

i-k \vii- I'-Ialn

kiiinvs of till' cxi-lrtiiT' of tln' lniij'.'i'

111' at till' tiiii

jIli' ll„//.lr.' C,

if till I. lint III' i^ yn ,il.l

ll{inn a Ion;: train, intint ii|ion the ili^- Cn. i 1S!I

iM' wa'* fiilliiui'il in
Vi.i7- C. if //. I!, ft.

I'l'
Di' I'j

iliMi-;;i' of liii. ihilv. \\itli lii> fai'i' touanl Sii|i|i. 1124 (ln.v incrliiail I

N. Y.

till ri'ar. in a |iii-itiiin nio-t I'tl'crtiially llii

n I'l;^!'

)i.//.' C. .f //. A'. /.',

til 'lixliar^'c sncli iliity ami lias no warn i Is'.lTl 21 Apji. I)iv, ;!ii:i, 4S V. V. Sii

iiiL' i)f till' hii.l'ji'. il ((/,'«(.' V. I'ikIiiiI ."iii:! ( iil.';.'ra|ili jmli' in ar tiaik I : /{

I'P-

I. <it It. r.

S. K. 1im;;i. i;

l«i!i:ii i:n \. V. :iii2. V A".

I ls!i2i 4.) N. ^2 .\

V. s. i;. tiaii. H N. V.

ilni-iim in Williitin.i \

Mllip.

Ihhi
Till

I'l'

I'll/- (• d II. ir ft

Di
I mail ciaiir i \l,(!

Mslitl)

Mi|i|i. ii:

II V. Shnnliliit

II. ft. Co. (iss'.ii till \. V. (,2>*, 22 N. V.

ir, I,. ,C- Hit r„. ( H'lCi) 11 .\|,,,. Div. .-)>iX. 42
Siij'ii. I 111

l.'ii.li

tliroiiili uhuli
I'".. 1117. wlirii' till' ciiiirt 11-1- laiii.'iia^i' cni..- bar r\
Hhii'li i-i »|i|iari'nlly >iwi'i'|itil)li' of tlii> in a fi'iiii'

iiHi-trnction tliiit it iiiti'inU'il to a|i|ily ]i;

till' iliH'trinr tliat a lirakriiian i-. as a guilty of rorti ihiilmy m-
niattor of law. iii'U'li^'i'iit if. in tlic al>- in;,' to olisc

i-iii-^ an I

stimk liy

I'lniir^

-iilins;

il. Iiolil not 111 l>o, as MiattiT of la

ill fail-

if anylliin;.- to ilivnt lii< altin- tli.it. altlinii;;li ln' liaM

I'roxijnity a-ci'itainiiiir it- po-iii

il. till' I'li.li'i'i 111

lie ilix'- not oli-crvc tlic

:i|'iii tnml 11'

III till' ilaii-

ot a liriiljri'. till' po-ition of wlii'li III' lias ;;i'r ciialiil liy it. Iii.-i aiti'titioii. a-i lie

pri'\ loudly a i'rt;iiiiril.

iMlvill:

iplaiiiiil a- appro.ii'lii'il tin' li

illy ili'i'iili il no nioic llian that hy tin- lairi of a pi

ir. was il

.-In

law 11 a\va\
I IV

iintriliiilory ni't;li;.'riici' i- infrrahli'. a- iinnlhcr ca^c tin

In
onrt

niiittcr of law. win
iiii that hi'

H'lc a lirakrinaii. kniiw a- a nia'tir of law. that uli

lai'Lj

ii|i|ii'iiai'liin;' an o\i'i I iiiL' a l.i-!i

ml that it is ilaniicroii-'h low. iini-t tuar in i

in his hark to it. It is worth' «f ami chararlii

i'iii--iii'.'

I'l thi' p

I'fii-i'il to say,

I'll appioaiii-

aii inu'ini'rr

li'i'l-C |i atioii

1 it'll ill the
ivation that, on the facts, the Wnl- iniini'ihati' \i.i?;ilv. while lir is riinninij

Cnxr is not inionsiiti'nt with tlm-c ar
<jii,l till latt.T part of this sri tioii.

M'l Irain at -40 mill's an hour,

if V. )•. ft.

tlH'ie were "tell-tales" placed at ino-t i|S!i;ii I,") .\|,p. |)iv. 2liii, til X. Y.
of the l.riil-e ilaiiee with tin

stitatory rei|iiireiiii'nt. anil the warning; tr

ipp. Th. tl'le en'-iiii' of a
ran inio a -witch iiiineie-sarily

lal at the particular liriiliie vihidi placcl Uliiml a water tank, so that the
'i| the iiiinrv was out of

I 'I'arlv. tlicrefii till

i.'pair. 'Ian: II Iv

po-.itioii nii>;lit lill feet auay. 1 he ca-e wa» iliclariij to
l>een taken that, in view of the he for the j'liy. tlioiii:li he knew of the

I i l^'e iK'inK an exception to the ^'eneial >uiti 'inl thiiii^rli rule- lit till

piac'tiee of the coinpany, the servant'^ pmy, of which he knew, reijuirel eiini

A^
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\vl.i.-l< Minn„M,l l,i,„ uliil.. ,.Mv,,o,.,l i„ ,l„, iM.rfunniin.T uf InV ,i,„v
•nil lilc.lli;!. li, iMiiv 1... u.-ll i.winv m,' l.lirir r^i^uur,:" T],,- c,,,'..!! ,,V
•I tlii^ ml,, i. ,„MHM,r..,| tn l„. i!i,.t, it a jiirv is juMili..,! in ti,,,]',,,.

lliMi III.. ,.n;irit ^ui. i,.,t im-II;;. r,l in t„;ii,|n to „\,^-vm, tiic ri-k it

fiiniii.t l)r ili'diin <l iliiit the ri-k wih a-.snniii|."'
'

A ^il,lil.^•. f.l,.Midi !.-, |.i-.,n..,n.r..,|. mn-l of JM,Ii,.ii,l „i,i,ii,,n is

" I'Mnahlc Ml -niii.- <aM-s .Iccidcd in oihcr couiis.^
T.. iIm. |,n ^<i,t uiitn- it ......ni- that tla- .Inrtrin.. r.nil-«Ii,..l i„ i!..

.lociMuns .vci i> ,.rn.i us. ,.x,m.|,i in su tar a.s it nniv U- .-un-i,], ,v,i
'""'•'l;- '". asM.rii.,n u{ ,|m nan-.,u i.rin.-i|.l,. that,, if an ..nq.h.v,,- |,,-
••'•'•'•''l M'l.lrr su, i, .•nvnn,sian..<.s as tlio^. pn'smt.-.] t„ ,vlv s|M.,'.iii,. ,llv

"!"'" '!'< ''"'•!-<• that ih.. snvant was nc,^hV..nt in failini; i.. |„„„,:
InniM.JI atih.. limcuf thr a.-.M-lmt. the .-as., nnist h.. sent t.. ,i„
.pir.v. Inr the na^on that, his fui-ctfnhic.-s „f .., inati,.ntion .„ ih,.
<liiiii;.r ina.v i.,..,ii,Iy liav h..,.n cxcnsal.h. ..win- t.. I.hc ..n'-in--iir.
imtnn. „f l,is ,l„,i,.,. , s... ,<;; ;;.-,.. 4 KM, /W.) lint if n...

,„"

l.l...v..r has lakn. his stan.l np-n tho .Irfnisf uf an nssnni,.ti.,n .,f ,!„
n-k cnnt.nnin- fr.,ni the tin,,. th.> servant ascTtaincI its ,.xiM..,„v

'W to tho t>ni.- Mian ho wa, injurcl. it is not -asv to m.. on uln.
I'.ai.-i! ;.Town,is tho t<.nipnn,ry ipiurancr- of th,- servant, r.>„|,i„..
Ironi his ah-orption ,n his work, can prevent that .lef,.nv. i,-,,,,,

"'"'"""- "^ 'I I""' '" "'< '"•"'".^ The tl rv nn.lor wlnei, ,1„

n.ors to ,,,,,„„„). HHit.lios will. «r™t iimmi; I1„. .l..f,.,.|iv.. .Inuvl.ar l,o ,fi 1 „„f

;;•
r »,.,•),. „„„„l„s to Ik. „l.|,.'t„,,,.|, n.,.,iv..,|. I T « l^n 't U i i

'

I

a o»„„ V. .s,,„„r„v,, /(. ., V. v. /.'. nmnirnt, Sho„„ y Inn r;^o (is,.M 4o A,,., mv. -HI. ,H X. V. ,s„„ 04 ,.J. ;;Ha/;;;;\:•„^::,;i

,
'/.; T.r;, v x„„,/„.,„ r. <•„. nsns, ,';:;;, hi:

""" '• "'^'"' "=• '° ""^ ••

l.'l. .ilii. tl,..,.o,nt r,..„u'r„z..s. „n„„n,l... am.y or „,„„„al *iic.im,l-,mv" I, „

,

" |.nn,.,|,!,. that a „,a>t,.r ,„av Ih. lia- in^- tl... s..,va„f, ..v I siv^ a l^^
-; oa iHMk.M.an for an in|„,y .a,,..,! n„,i,iily. or |,..M,.|,tnrs o a,t ,

vu.w .0 ha ,f tl.o„,-l,tf,il a,„l ol,,..,v- i,,.,. I,/.s„„„ y, Vr,, / X ,

>.-t y .rason of his .nt,.Mtn...s „,„,„ ,h,. •

'i |,„ .,,„„,„,„,| ,;,„„ ;:,

"•
],,(',,

j

.nanoth..,-,.a..,wh..,.o it «a. ,.„„„.„„. i;:;^ a^l, 1 \.7 ^:i,;:;r ;':r;;;n, ii
''• "1!" « '"-^'l^'-nan a,. ,1 ,h,. ,i-k of „|„,m ,1,.. .I„,„v of th.." .Vswl . ,

,.."

.oMI.I.ns: l,y r..as.,„ of his k,.„u |..,1.,. of ..l| „,ay l.av. .hapiM.,../! ;";,,!
-f.l...<ha,a,t,.rnml,.o,„l,f,M,

; th,. .|,„w- f..r,l a U.ms , « hl.h it' s . ,-v «.,r o a ...H.,,, on;:,,,,., ar.i it aK..,,... ...n.ih. («„ l',«a -a! .s\vhi.:h : ,, t.at .c was o„l,.n.,l to ,„ak.. tl,.. ......p. ,h,t .j.ht to Ik. so„,..„l,at ,.o„:i- .i;

'"7 "'"" ' P"-^""i:-r tl- was ,1,,.. i„ |„ ,i„,„i,.„f y, i,„,„ ^ .^ ,. . ,
'

a lew n,o,i,..,„s, the. court .aid that in ,1S71, .« owa. o>, where a Irak „,,,
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S( r\;iiii'-' f)--tiiiiiiti.in <if n rl-l< -ii|iiimi!i!i-iI t" lii- ciiiiilciymriit liv tli

lii;i-ti i>':- III ( I- iiiiiilii 'II llir i;l'illlM i| A >lll -llplllil

li'iii iiol In III M llic iii;i-lrr ri-|i..ii-il.lr tnr -nrli injiii-ii- :i-. miiv ,-iil>

llrllljv rt-ll

-(•i-\ii'i

It fi

t's l'iiri;i'i full

I'l'lil till' r\i-ti 11. Ihill M- Mllil till llli .11 \ llui

ill'' i|> I'lvtiM' :'i.|iili|iii|i. ill llii- lilm

ilTi rriili;ii iiii; l'iii-li>r wliillri'i'li'llt. llljrrl.S mill till- i-;i-c U

)'li:ilili' llilll tn lll.'linlaill illi .lilinll, iMlili.il -lull

: ill lit' liii' In |).i|lic-i- lli:il 1 111- I- '111 l-.ii-l il.ln wliii-li till

1 Iicil II T Wll

t. till'

111' till

•h will

liMiit. the

M'|-\;ilil I- ll|i|»

111 llll\C lilll'll fur till' llliillll III,

tliiinLlit> iiiiil jil'iiiti.iii liiipi" II III lie f.MMi-iililv ili\( || ti

11 1 A I r 1 1 1 -1

1 >lli|l nil

lit. tiiill lir I'.iiU In n liHliil 'I- llu- il:ilii;r|- In wliicli llic enlit nn't

nlMlc- llrll n ll\liiillli-W lllll'i

iii-c)itiiiii ii'it ;iiliiiilt,<'il III iiiiy iiilicr el

mill llil-

ll'

if c.illl rilr'

la-r-;, mill III! villi

rc.i-iiii liiis (\ir llli 11 >ii;;ui -icil wliv it .-limilil lie ailinilli il in llic i'l;;>'

miller ili-('ii~-iiiii.'

.»»

:i-i if link liV till

tl„. ,1,

llii^ W.I

iiii-.'.|

r iiiMII I

^lilillil.'. II

,iil<ii!'_' lli.it. if till

».ili'f«|ii f 11 tjrtc. 'Til V. n .f V »•

Sn-r,\ t, tl.ut V.

IIIMltrl' iif 111

Ml|i|i.

Ilis ili

tn III

if II clliirilrlrr ti

[KT- tniii' I •f till

111. .1.

.l--'llll|il Inn

|\ nri li

I I 111.

.f 1,1,1

til It liN iln-i

yr |lllll 111- IIIIV M I.I I I',.

\i atli'iitiiMi -liiiiilil ln» wIiitliiT or iint tin' III I

III It tii.in.'i

III- ill MUtl-l

it. mill Hint III- -liiiiil.l IK t viilli till' il.in'.'.rT 'llil^ tm t il.iiil> n.

rrililv mill iirniii|itiir-s, il lui il.l limil- llll r.u;. if till

Iv III rli'll Hint III- -1 lit II. ill tiiliiiti.iy III ".'li'.'i'iii

i|llr-l|.>ll

If it l.<

1.1 IIIII' t'\i-tl 111'!' O

I lit nil ti

f till' ili'fiit mi. I Ik> Hi ! 1I--1III1

III nu.i.l it. In rli'iiilv iiiiii

|iliii|i iif »li\iiiM.'< li-U

il. I I'li'i' til It .l.t. n ii'i

/'. . .>.< V. (Vllr

I l'-T;i| ."i2 Imv.i

It. I. i: If H II' iiin-ti'i' H a l,-.itiit.lv llli .1 11

•JTli. :! N. W. ^:! I l-'Sin linl.ililv n-iiltiiii.' Iiniii Hi.it

.-.,-, In .I2ii X. w. t;j7. till' iliii

l.t v'liiviT wn-^ ('\j liiitlv I'lii'il

ii-i' 1- IIII i| Ill-Ill. II I

;.l llli

i-niiiit'

ii|Hin. liL'.' [if till

f til

I.I

I' rilli' III tlir II.

ill-i

iliii^^l,\ li.l.l Hint till' li-.iit .Miiii.tii.ii n

piniiliiv

nil lull ii: hi^ illll ir iliil ilm- iln.t

1I-..IIIII1."

I iiii' i- i

It i- u (11

ini.|\i.| in

r.t cMii-i. llii fiiiliiri' t. riniiiiiU'i Hie il.'.i-inii liv tin -inin nil ri.int, 1

!".'i'inil-; cnlH liti.iii S,-.. lliilr

Thr lilt I.T l".\ •ill w III

i/Hl. i Inlr till Hii> /.'., /..!,,

.f Inlrr

I/. I,u-

ii:,.,i,~i-t.-,it with Hi.

I iMi.'i 1
III Sown. li.Ml, 11-: N. W.

.T iipp.iri iitly I'uliliin Sh'il It. r,i. Iliiiil) .'ill .\|ip.

iils

1:1 litrd

Div ,0. (;:i \, V.

Ix.ili

Ml|i|i 0, wliiip all

111 n r II. ..Ill wii-^ iii|iir •il

nil- 1,

A- 111

"/" l.v fiilliiiL,' lliiiiiii;li

10 .U'lcnsc r.f a--'ini|.l"ii

Vlll.'llK an nl'ii inntlvi' mii'.

i.ii-i.l liv till' cinpliiM'i .

nf ii-l<s k
iii-t Ih' t

ii|.\\ Il vi-t L.tHri'tl

.•piln- wlii.ll 111

till' I... lli- lll

III nf a liii.lL'i' iili.ii;; wlii.li lie wan
.iiipli'iut \* iiinkin:; lii- »ny In -liiit nil' i'-<-npi

iiiil ili-n.iin.ilili' wlii.li a'li-.'i-^ tli.i* Hit- -ti-,iiii nfliT an i'\p! 'I'hi' ui-i'iilriit

iiiiiirv \va-4 ri'i'-iM-i I in -ip

iti licin;.' inipn-->lili' I.i '•'iii|i tin- train

i-ini' nf llli. I lilli-.l tin- rnnm witli vapor, ami thi'ri"

11- .pii.l<ly «illi till- .irfi-.l i\.- Iiiiiki-i (ill- iii.iit.

1- a ^'.H,.| il.nl .,1 iifii-inii ami i-vi-it<

Till i-ii.-iiiii-l.iiit .

-IihI as if H..V Im.l 1.. ;;i.:.i| r.ill- wi-ii- nimii I.-I1-;

liiiinn. an. I tlinl \\\c -ivniit. «li

«, tlli-lifnri'.

. li lis woiil.I prnliiiMy

t.-mpliiii; to -ti

ii;.'iiin-t il In

I. till- tiain. wii-

ili- lit- liavi' I'aii-cil a K-iiipniniy for^'i-tfulm-ii

111. lit i.. 11-. liiil till' point vvn-<rii-.l nf tl

•I 1.1

i\.ilii-nil l.ri. !:.'<' vvlii.-li In- nnt i-\|.ri--ly ii.itirr.l. i-illn r by cniin-i-l

l.u-llv 'il ill lii- iliitir

t.. t,i-

./ V. Til. nlli-nil t of Ci

"/" i/,'- »f '.'. /.'. fu. (is.i:!) iJU Va. <niiit in Hi.- J",

o ninj.irity o

.c. 1.1 .li-ti

f till-

;iii-li

i'>\. IS S. K. 5J'J. (;:/. /.'lie U. It. t'lj. U '"-"') ti^ •^'
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I:

V r

>l.\STKi: AM) Si;i!VWT.
ft IMC

H.r.,. ,..„,., .(.>r.-.h„n. ..v.n f., I.,. .|...i.i,.o in f.,.-nr of tho fl„.„r.

"'" ";7"'"-"!' '• I"''- 'I- ..n.h.nt, .n,.in...! a )•

„„,,,,„

";;''";."';'""•"• ""''"""'"
i-i'-M.ovvn...ivin,M...iM.!,

,

>.I.V. tllC .l.l.HH. ,.|;|„ .,„„ ,;,.„,.«,1 : .. . . .

' '";n, .,--,„„, .1,..,, .,f tl,.. ri-k ..,„.,,, I, s,H„ !,;,,• t., tho
. 'tac ..| V licilipp III,.

in the pnijii-cj. ((

JK'tH'll, IIT.
rviiiif. Wiis or WiH imt. iic:

'"'!'!"..?< ;;(m; .;..>. /,„,/.) Or. nstl,,. .,

Il-I'lll

uiinrii.ii

"'-'.-I';-' l-n-ku..<.n,..,nn„.,v.l.' Tl.is ,vs„|, ,„av l,o vi, .
;:;;;'"''''"'''''"' ''""'

"'-'^i'"-..i..,„.in,i,,K.,iK.f; if ,i,.. ,,:.,.

•If ,.f us „r.,t..r„.n. ..-.mvIv |.,..„-.. ,!.. i,.,..,,,,,,;,,^ .,,•
^, j,,^ .

-.n.,,..l,.t..n.nnowl,,.,!,,.Ml ,W .I..f.,„.., i. ,,. ,.„,,:,Or flM. ,.,,,H...pM„n .nay 1h. ,.,„..,•, ,i„..,| that, fl„. p„ssi!.,li...- „( Z
....•nU.,1 .,«.na ..n.l,..a....d ,,, „... in.pll..d .,,„.,,„ ',,:,; ,;,;

'""frM„t,.,l l,i„, I- a, ,t n ,

l"t' '.••lit <.| tl ;,„p.,- „|„..l, II,,.. ,t

a .liir.„.nli„!i„v f:„,'^ ,;, ^; '^ *^'" "•; ""!"" "^'^ " ...•.•.•.-;„, ,. It
ii iiiiri,cniiiitin'' f;,, tor a ililiH ..i,; i, • .1 J .

•'^ " "'•'•'•-in \ 1

iiti' -ai:""-
'-' -'-%"'

":..Mi."i.;:";:J!;;;,::i";;:",.;;r
'"

^
«»..•<«„,.,,) V /,),,„». T-„;;, ,. ,;^ ]"",'^'''i''i'> "lin kii'^w that n v|„,,,:.

th,.

I.,

.If

'<»...<«»,<,;) V. /.,/,,;„/, Vallc'l
fi i.nisiil'f n V I.flllftiL lull.- >. »» y-' J i 1 •

mil I n v ,1

HHS,:, n:l l-a ,'m T: \,n ..;/-."•
."*'""'' *" ^' ."""''-"' <" l'"-,l ,1

/'->' V. f7„V„„„. /,'
/ ^ ,,

":-'',; f •
""' ",!„.,.„ |o,t. and who l,i„„.

<IsT:m .liiMwa.i'.ti
: \ \v 4I Vss, , ''"''"' V'^

'''"" '"^•'' "i' " 'I'

S.-. Iowa, :).•(! 7 V 'u- ,;..-,;
I

'" ri""'r •""' »'"' "•'- i"i'nv.l h.t.r .hn

-s, injured I,; : l^^^^J^'^rZ Ztf, ;: !n;^'"" T'l-'-r"-' ' '

In /^I/^•

is;

«hc-ii. the

"- if O. /,'. fo. ... .
toi^i'thci- as to <.|,isli iiiin. ,.a.ir,,i ,,„ „,..

nsTS, r.l M,i '4; -i'i v„; "n L ,n\'
'"""* "' '''" '""'"- ""- I "•" li-k,

..; ;"i„S:;;'Cr: ;; t "
" '7 «•''""''----«''"-'-

wnnti,,.. in ,|,„. oar,., said that its dc-
'

^i•ll.|lion i> thus .stati.l in a

c...o„ against th. ri;;l,t oi .v..,n..rv ua, l^^nf^"
""^ '"""" "'^f "o'-^'



ASSIMl'lloV (IK U/sK<<. m
S.. far fl« rr^nnlM it.s rlL-. t in K:iriiri- tls*' ~rr\:n)\'- ;i(ii..n. this

•iM.rv is virliijilh < .|iiiviil<.|it t.. nnc wlii.-l, j, :i-,n,.| i„.,iv .,r l.-i

.li-iiii.'ih- ill M'V.nil ciiMs; ,/;., tliiit, \Ui.n ,1 .s.T\a,ii iiii- on,..!

.lii^iiiiMl nr.ii.i. of ,111 iil.iiuriiiiil li-N. |,i^ liiiliin- i.. ..1 ., rv,. ii „n.|
|.r..!rct, liiinsclf III! nil -ulp-niii, in ..i.M-ii.ii, uni-i I.- tr.Mir,| a- n. ;ili

.'ii.r /-'/ s,-, jiii'l tliiit, Uv .•inm..t '•ImIiii imv s|Hviiil in-liilM, i,,.,. <.ii ij.e

:;niiiii.| iliiil |ji- ;iitciiii.>ii \V4iH ili\<',i.-l l.v ill.' ii.i-(^>ii'. ,,|' iiibii.lin^
'Ih-.-K Ii. his tlnli,i at the iiaiainilar iiioiii.iit when the injniv wan

A^ to tJic r-.,iir.i,(ioii t.lint n iiiaT-lcr i.-i --uiliy ..f M<-ll-,-nco if hi^
iii-lniiiM-nlaliii. s ..r immIi.,,^ arc of snrh a nahiiv that a Mi..i,i,Mlary
:itpl rxciisil'lr .liv.iM,,ii ,,< ih,. -njint's all. niioii fr.,in hi- ..nvir.,n-
iiMiit owini,' I', hin ah.v..riiiinii in liii .iiM.i.'.s i.i lik.ly ti, caii-c injury,
•'< > i .'J 1, (!(), iiiilc,

282. Failure of the servant to notify the master as to the existence of
the dangferous conditions.— ,c.,ni pa IV S;< ;;u:;, .-lu:;,,. /„„./.)_ Tho
t'.nlihv of ihc ^. rvanl. I., ivimut to the nia^t.r th.- < .\i-l<n,.(. ,,f the
l;itiv.r..Ms .•..n.IiiioiH whi.h cau-ici th.r injury in suit i- t'iv.|ii.-ntlv

n t-i-c.| t,'i u-i a ciivnii.-t.Mi.'o Mlii.'h corrolMraKs the ••..n, lusicn that
th(T.'si.,.nsihiliiy for any iujuriV.s •.vliich tho servant mii-hr ro.rivo hv

..i-r «!».ro tlioro„fii»m„or ...in,! rpMilt- rUlc of «,„.), pni.-rj;,.n.i. w. It.. ,li,l not
'"; '""" "•';'« «'>'l'l''"l.v <: I M|,„„ to ,li|,„li,t.. u,at ll„>.. .1 M w ,i,. ..xi
I.'.

t
1.111 of til.' w:.,v of „„ i.|.|,M.Mhi„^. {.•.n.i,., ,„• ,i„,.v„..,.t..,| ,|,.,„,i„i, iM.nn himKM,, r„„so.l „ ,....|,.,„ ,„„„ ,., f„,,.„, ,.,r .,-,vi...-. ,„„1 i„ ,1 ,,|i„,,,; ,.„„,^

'>• l.i.Mi,,,. of « ,„!.. of In.Ml,.!- ,.|„... „f ,1,1,,^,., i„. ,^„^ ,i,,,,,, , ,
,^|,.^,,,

" tl... Ira.k wl»r,. 1,.. w.,^ woikin- in tl,.,.. MlintioiM that „,.,,. f ,|| oi
III.' .™.,t ...,„.„h.,.,| that th,. iM„,ihi|- ,|a„._„.r |„ a I ,.,lh-s ,„.,-.„, •

i!v n.-)' t''.. piio Illij-ht pi.irMl hi. ,.< ' In /.„»,v..7/, ,t V // r„ V Ihill
liiiiii^' in tiiiii- .ir caiHc him to ..tnnilili' (IssS) s7 \la 'lU -1 I j' \ "id c
«.i. ".»• of tl,.- ri-k- a..,i,ri,.l hv hi,,,. So. j;;. „|„r.. Ih.. '.v,^^n^ »aV i,',i,„',..l"Ml.... as was .„-...,t,..|, th,. train v»as hy a hnv ..v,.,l„.,„| h, !,).,„,. th.. .-omt .ai.l-
iiiMriii- at a ,al,. fiicat,.,- than ho ha.j "If. an.h r th,. r>ih.« »v hav,. Mal,.,l th«
"""'',"'""„'''':""• """""'" ^- ''"- P^'inliir was »,iHi. i,.„tlv ,i„ii j' or

I .-,. 4H,. ,0 N. W. .,11. S,,,„la,ly in vu.o. ., ..,.„t„,i,„h.,|,„.-., n,- f,„-..|l„',u.,s.

^.^ l< N. J. I-. 2.1 2!t .\n,. I!,.,,. -f,s t.k.. n.......-a,y .1,.,,. to a^.,i,| t|„. i„j,„.v,mv 1,., 1^.,. ..„H..| ,h.. ,.,„i,t „,^„„.,| ihi.. was |,ro..i,„al,.. .„„t,il„il,„ v i,' -Ii'
n,.: Nor . ...-s fh,.r,. .>....,„ any «,.i,;hl ;;..„,.., a.„l i, al.o a .-.nnpht.. nu-.u,' to

i>i hp sii-f:..st,on that th,- pla.ntiir »;,s ll„. a.lion. M,- nm.t a<ail hlin-lf of
'•'"'' "I /""I'l
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the ciiiploviiKlit." Tint t.lii- -i;i;;;i'-liii)i li;is Imrno i:i> fruit. Tti Mi

tnll(.\V

(•Mll|-<'^SII

inu vcjir. Ill 'UTvrr, ilir cNi-in'iinii cliiiinlii r iiim'Ic iln- iiiiii'irlatit

111 liiat an a^'i" > imiil l)v lln- >c>i\aMt in i:'l,i' a li-k nt' ll

as a iiu.Mrr

II:-

aw. uli'i'i- tlic iiia-tiTkiii'l woiiM not 1h- iii:|ilii

liail iniliii'cil tlif MTvant In i;ii mi wmkiiii; in riliapir n|H.n the mas-

ti r .~ priiiiii-c 1(1 iciin-ilv llic ( iinilitinnH trciii wliirli tlic ri-k ii^iiliccl,"

S(c cliaplcr .\.Ml., ji'isl. Tlic ili'cisiiiii l!iii- iciiiliici lia- al-n Imi'Ii

iiclcil as an aiitlinntv Inr the ildcinnc that., iih

tl

.ll litiv lit' th^

unlit, (it a iM'iiiiiiM', tlicrc is im iici-i —ai'v iiii|iliia!iiiii nt a iniitrarl

111 a«siiiin' a sn|M rai liliil risk, wiicic it is imii-im1 l.v llir mim-Iit'^ ln-rarli

III a staiiitury diitv." Iliil i.lii- |iii-iiii.ii is n-i-tiiiiilv ii"! ai'i'e|iiiil in

iIk- .\iiicrii'an cniirts, ami. as it uniilil s<i-iii, iinl liv all lMi;;lisli

jii'l;:i's. Sc<' ('lia]it(r ww.. /;"v/.

284. Length of time durii\g which work was continued after notice

of the risk was received.— It will In- -imwii in !; :;iij. /../>/. tliai a

-•r\ant ilncs in. I iici-(--apilv lui-niiic i'liai';;i aMi- witli cini rilininrv

iii-iiliiicncf licran-c lie ilms nut l<'a\<- llic i !ii|ilii\ iin nt, iiuinciliali'lv

atl<i' lie a.sccrtains tii<' cxi-iiiiii' nt a ilatim rmi^ ili-ti rt.

1 lial <'i]llilV ai|i| l-M|illNii|l -1 ll-i- |iiii|lt MTV ilcri.l.illy t<> tlll' inn

jiricly fif ailMiit.linir lli'' iii"i'.il imi nt a similai' |iriiici|)!c wlii-ic tin-

ili-tViis<> of an «: sniii|itiuii <if ilic risk is rclicil iipmi h'i nis to In- iiii-

iiiir-tiiiiialilc Xi'i' can ii in- riasniiaMy ilis|iiitiil ilial ilir lua-ii-r

liiiii^rlf wiiiilil iiflcn Im' Iciii'litcij ralliif lliaii iin'jniiiii'il h\ lliii

sciviiit's knii\vl(i|;;c tlial lie wunM nut. Insc his riuhl <>( ai'tinii liy

ri'iiiiniiinir tn wnik fur a 'Imrf |iiriii<i in ca^i-. wlicii' a -iiiMrii alian-

il'illliirlll <if llis illllics wmilil ilillii-l appfrriaMi' liaiiniLri' ll|i"ll ll:

ii;i-iii<'-s. \ slrniii;- ari;miiiiit in favnr <if ilii- nlava; i.iii nf tin- uiti

cral mil- \va- nunlc liv .Mr. .Iiisticc llriwcr in a i-.i-i- wliii-li i-aini

r.ii.r/ V. H-.v/oH cf- «./,'. f.i. (1S!i:ii l.-iH lllirrc tlf li.i li .Iki in- nn ii- .-.ii-i.

M.I". iJS. :>:! N. K. :t\l (priiji'i-tin^ iiml I'lc p. i'i..ii ,,1 .i ..niiiii a 1... -ors
~'iiu (III li.iiiilli' of liiinil i-.w iiiii'.'lit 'III with lli- i!iiii. ,. uImii ilii. {iiini -
liMllic- (if M'ctitiii liiiiiii. iinil tliicw liiin nr iii-t rmiirnt- ii.nti wliiili m l-v ,' M !

I'll". -i'\i-r;il il;i\s jil'trr till' i:ir \v;is fur l!if jiu-itii--- i- ijiiirl .m ;irr ;:rii, .

iiilir.l ill |il;ir,' iif iiiii.ltiiT unci: llth iiiiilv liif. ll i\ r. iii'l iiiii.ii 1,1 ! lliil. .ll

V. (;
, (|s:i:;i l.'i'i M:i-s. -Jiis. .-tl N, IlimiL'ti iIt i iii|.!..m r H - II. 1.1 liiM.. ill

K J.'i.-i (iiijiiiy r:iii-rl l>y -.liiiiiciv rm. III.' LiiMi'i iM-i'. Ill' ii'iLilil 1.1' li.il'l.' in

.|iti..n iif ll.i.ir (if n i tn w'liili j.liiiii I lir hiii'-r c i-.-. i-;'..'ii|!y if lir li:i.l

liil hail ln'i'ii liMiiifiiicij lliri'i' uiik- i.r..iMi-i'.l ll..' -. I 'iipl III I. i.i. 'I\ Ih.'.hiti

lirfiiic ilci'i.li'Mt I . ;"'lii;i- (111!. !il I'll- ami fa'l' ' In il.i -n,
''

.\li lluix V. Khuir I ISIII 1 1 |!i ,| i S. lint llic wlllil i-. mil ;iu,ili' i>f iili\ iji

4.'17. :m I.. .1. (). It. N. S. .'i:'.:!, ; .nn. i i-imi in lln' -l Hr in wlm li llu' pi iii. i^li-

N. S SI.-,. !1 W.-i'k. IJi'p. 7ts. In l.ii:lil ihiN iMill I Im- lie. ii apjiln.! ii; Hi,'

V, \. i< il,,ii,,r,l I!, i;,.
I IsTd I 1 1'l Ml--. al'-.iii'i. .,f 1 1 1. ii,,iil ..f :i pi.mii ..

41J. Jii .\in. i;,|i. :!:ii. tiir .nun .li- w /,,,/., v. //.,/„.'s iIsh.m : iiiiii-t.&
tii.'^iii-lii'.l lulu, -I'll ihi' |,iiMliiMi Iif 11 N. li:::. :;i I,. .I. KmIi. \. -s. li.Mi, s .liir.

-.iMiiit hIih (iintiniii- t.i wink witli \. >, icij. In W,,l., It.'ii. 111.",.

ki ..»li.|.,rH (if ii |ii'i mill ini|i. I fi-.l i..i. 'Si,. Hi,. ,ijiii,in (if llnui'M. h. .1.. in
ill l;:.li V 111 till' lii.ili'l - liu-ilic-- y/i. ,/.'.', \. Ill',, I, I I, lit n, I I >;

I 1,. U.
\i.i. 1. .\1. \ s. u.

m
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800 MAsri:i: and smivant.

Ix't'nr,. |,i,„, wl,il< siiliii- iis a ..irniii jii.lu,..' Tlif wri-lu, ul' ! ,•

in-nin.-Ml, hourv-T. i. .•,.ii.mm<-;:iMv iinpiiiiv,! I,v ll„. iVmi ,l,r
','

v.ill 1. >l„.«n in >< ;;in. „..„. .;, /,„,/, ,|„. ,|,,|Vi,-r .,f ^^.,i^,,
' '„

n-,aJii-.l.-,l In- Imn. i,l ili<-lii.ir ul,.i, !„• iv.hl, r. ,| il,i> ,|,.,.i-ini, „ |,.:, ,

iiicr.-lv „„. Innii .,f 1,1m. ,|..r.i, t- .•MMirilmh.rv ,„-ll....,'„.,. v"
otlicr (MS,. in,Ii,.i,t,ivr ..f a diVposiii.,,, u, l.ivak awav, to s..,,,.. tam
Irnni llM-.l-M-iriMc ul.irl, I.Imou, t.|„. i.-s|M,Msil,i|itv for in jurv „,„,, ,1,!

s^Tvmii truni .!„. tini.. ll,;.t Im- lH...„n„.,s awan- .,f tlu- in.T.aM.I ,|;,., ,
,

i.-s ..n.. vvl,!.-l> ..nil.Hli... t|„. .io..|rinr (IkH. u|,..r,. « s.-rvani J, ...... „
ir. i. n<.w .ian^vr l,v a ,.|,,„,.,. i„ t.h,. |.,..iii„„ of s.„n,> tix.-.l ,,|,|,i;'

l'«" IS noi i„„uHi at lii. i«ril t.. Irav ilu- .oni.-,. ininir.ii.ii. Iv ii i,
IS iva^onal.!.. tu sM|.|.n>, ijiat tlir .J.in-.T will ,„• ntiv ]„ i-,,,, .,.'
lie inav, if, was ,|,.,.Ian..|. .vniain in tl,r ..ui.l,.vn,..nl a slmrt li,,,,. i,

l" <) H. Div. t;s.-,. .-,(; r, .1 o I! V *< .. .. II, , , I •

"Ml..- -u..,.: • Ti,.. .i,K.„ , „.iv...- f..,. i„.,J„...,. .i.t"'„'i„ :;::::

LT..,.. ..x,..m. Tl,.,v haw. ;,il,n,.,.,l ,l,„t :,n,| I >:n t,.,„,„:' '\ ''

an ..,n|.l,.y.... wl,..„..v..,. |,„ ,i,„u „m,:,M,. nin^ n .iill i, ,,!,,;, ;' ;': "

.i.f.ty. o.ly!:t t., St.,,, », ouv.-. ,.,„|. if ) f,„ , ,,,. .,
„'

,

,."
' '" '

'

,U, not ,|„„k ,„t .an l„. I„.l,| ,„ U. ,,„ .,„„„„ af...,.',.:N ... .,;", v'•'"•
• •, '.''" ""< ''""k Ihal ll„. i„i,„-,.,l. .\r,.| -., i, I,., I, ,'

^o .|,„.Uv ,.- .ha, f.,r .h...i,|i,„.: ,hat la..|s ,1 ,| ,..i- ,
, , ,; J '

' '

,, l

h,. <,,„„.,( 1,. ,.alh..| „,„,„ at Ih.. i„-..,„t ,h.. ..,„,,I,„.... ha. ,,,,„ ,, ,; ,to s .,,, „,„k „ I, ,|,..r.. is .1:,,,,,.,. ,!„, ,„' ,,•„„,„,,,,. „„',;• ,

.Sii|,|,.,v.aM .•,,;;i,,vr niiininir II trail, I,., .hi,,.- iv,ii ,i„
'

i„ ,i ,

IW.....I Ih,. ,,.,i„t ,„ .h.part,,!,. an.l th.. .• „ i

.-..n.l,! ,.

..r.h..r.. is,la„,..,.;an,l
. will .,„„.

"
j,': ^ZiXul^''^^' ^IV''''^'^^^^^^^

to .o.iM.l.T the .•.iv,„„-ta„.-,., ,„ th,. .„ ,„„i,,, -i.,.s ,f ; 7,1, Jrii»... an.l 1.1 siivi' iKitii-.. 1,1 his . Mil, li,v..|-i .r,,„,i ;„ i i ,

'"

<i."t .,.. is i; .h.n.,.r: ,in,.. ..,;;:!.,i : ;u^ \: ;::t:^ ;:;:,:

••"
' ;•

"-•;'
«.. wh..|h,.r th,. ,.M,,,l„y..r niLans t„ h;n,. , i',,. ,,„;,,'' ,

"•-' " ''

"" ''•'''' "• 'i'-'^ tin. ..n„,„h ... n„.i,.-..;w.'v:;;r',,::::;,.,.i"i:;',: ,':
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j\r iN|>rc it.iidi lliMt tlic iiii/.:inl"U-' ciiiiilitiiii 1 ~ w I 1! Vl-lUI .Ii,.,l.-

;ll, Ilic .illllc Mil- lUii I.-; . >'i||ii'\vli:it il"iih!lni, ;i,- il iiniiliali'

trulii U sl:ilf ill "liiili I. In- di'lrii-r^ nt' ii-'niii|ii inn nl' li-k- ;ithl cdii

t!il>iiti>i',^ ii(i:li;;iiuT iirr imi alw ii.\ - |iiii|icilv ili-i iii:;iii-lii i|

;

ijinl it i-

inicci'laiii wlnilicr ilic cuiiiM, wlicii it r(ii(iii-«il llic iloi-inii. Ii;i<l i|i;it

(listillftinl 1 clcillh III \ lew.

IV llnci lllirIt, must Ix- ;iiiiiiitii-ii. Iiiiuc\cr. tliiit tlio rMtimiiilc of f]

i( ar-iiiii|ilii>ii nl' ri^k- iiiiliiaics wvy sin'iiirlv :i;;aiii-i iln rn ii.ni--

pI' tin' views |)rii| 1.111 III

uli

;ii II .1 ini|n iMl i\ I Iv i-cc|iiir

till- ciiiiclii^iiili lliiit. ji> tlif -1 rvaiit is ciitillcil t<i ipiil lli<- tiii|i|..viiiiril

:i- siMiii lis lie iiM-iTlililis tluit llii- liiiislcr is j^iiiltv ol' a lil'i ach ul' i>..|i

iriii't ill t'X|Hisiii;; liiiii in an alitmriiial iImiiuci-. lie iini-t, a\ail liiiii-<'Il

;it (iticc I'f lliis ritrlit, iir -utlrr tin- ciiiisciiiicncis nf an iiiiiinii.l ad'cji'

aiKT lit" llic n-|iiiiisiliiliiv I'm- aiiv iiijiiiv wliidi lir inav ilii!i(it'iiii!i

(•<ci'iv<'. Dwiiifr l<» iIk' fxislt net! ni that dainiiT. Ami tlii- -i i-ins tn

In' till' ctTi'i't of all tlif niilliiii'itics cnci'iiI tlins*- ain ,i'i\ re tVtriil to.''

All iliat can In- -iatV'ly atliriiicii, tlifn'fnrc. ujtli nijaril In llir <a idi iiiial

iiiilii.rl "I a suiiu'wlial cxlcnili'il pcriiMl nt' n.iil iniiaiiri' in the i'in|i|.i\

iiniil is tiial, -it' siicli a |iarailii\- i- |HTiiii--ilili- uliat was ciriMiii

iparl fi'niii this <'Niiiciit. is ifnilrrcil >lill inure inili-|iiiialili'. In llir

-iitijniiHil nnlc several rulini;s arc yiveii lo wliidi tliis ri mark is

a|i|ilieal)le.*

I'f I'liiiilalinii to pcrfmin tliiir •turo of krinulicl;;!' nf iN |in-iliiiii v.miiM lie ma
i; iiiiHi' :iiii| iiHiri' r\|ii'i|iliiiii'-ly. Tlii' li'iial milv II it li,i>l U iii ari|iiiii I Ik'

• pii-i'(|M»'!w'p wiirt tliiit li'*-i ami li'-H riiri' fnit* tin* tii[i mm wliii-li tin- anitli-iit m-

WK. takiii in soi'iiiiiii.' Ilic raiN. Kiiiallv ininil / /ii.n /' /," » <.. v. \h,„,l,ii

nt iiliiHit .'I o'rifx k ill tlic iiftciiiiKin Ms'i.ti ."iH Kan. ."i I'l. .il I'li ImiJ

.ilii- ,.( tliiaii fell Mil til.- plailltiir. 'I'lif 111.' laMi;ilau'i- ii-.l in /.'.,.;., v \ I., ii

.n, it, .lit inn nf till' ilifrihlaiit. tliat li.' ! ! ils l-'T lift ."ii>. I'D \. I!. -Jin.

-liiiiiM liavf rrfii-^nl til uiiik any Iniiiiir -.rin- ti. niiiuiint tn .in i'\|iliiit niM'.fiii

;is •iiion a-^ ho oli-i-rxrii tin- inri'-a-nil Imhi nl tin- piiiiiiplM Iliat a ^rrvaiil w lio

'Lni'ji'i'f tn wliicli tin' in"lliiiiU nl rtmk ilm-i iii't al>.in<li>n tlir iiii|ilciyiiiiiit Ilic

uiar ^ultji'i tini; liiin. wa** ii'ti'i-tnl. ntmni'iit c\t ranriliiiary li-k rnnics to
• I'li'^i fmuk V. Hit* ii*-^ihr ilsTtt T.'t in- kiinwlcilLM- i- {iii'-iiiiicti to iia\c ac

II!. 2:>ii i-i-rxaiil raiii;li1 mi n-xnhintr I'-pt'-tl i:.

'Iiiifl wliirli |iriiicrtii| inlii tlic ronin '.v',;.;. \ Iji-itin r,,p,,/(i> s /,'. r,,.

wliiTi' «tic workc'l: tin- iinpliiVir. nvv iiiu' I""'!-';' ' I'.mIi. J.'.l. I! ('. I.. I!i|i. |s.">.

tn .'l |ili-s of llllsini'^-.. ||a>l nniitti'il In I'-'i I. .1. K\lll. \. S, •_':! ( llwlllliiil llr\ nt

-limtin it after it liail Ih-cii |ilaic.l in -Ml! kimAii Ini -i\ri,il innnlli- 1 ;
'( ;.;

|.ii-iliiini. ..nf,, ,( I. A". Co. V. \luin,,i ilsTTi s.',

'In ihr Mitlidifii'ili I |S!l] I I ('. C. Ill _',"i i.lra.vli.ir of Imniiintivc kiiinvii

.V ls|, 1 r. S. \].|i. .'Il, |i.i Kill. III. Ini «,Mial viai- 111 l«' ilaiiiiirniHi : f/,i

till' fi.t tliut a ilcfiitiM- wimli liail In

m

""". .( 11. /. A". ',,. v. I/'ivsir/ ils!i:ii

ii-i'l Inr iii-aily a Hlmlc .lay l.y a inai, .'ill 111 \i.|..
tiiiil i .l.lV.-l in railway lia.'k

l.iiniliar Willi sii.li iiiai'liiiii'iv wai li.'l.j Un.i.vn i..i tivi >.Mr-i ; /'.ii./.. » (/..

t.. 'livilil.' Iiini from r.'. .n.-riii^'. ./';... A" / .f /' A' ' „. ilsTii, .-,.' |,,«;,,

111 an aitiiin liy i: tiainmaii tn rcroMT liir.. :( \ W . 1:1 i|..i,iiinn nf pl.ilinrm
ilaiii'_'' ( r 'in injliy caii-.l l.y 111- will. iil'tj,,n in ilw tii.k kimwii lor

'tilkiii'.' auain^t a -nvit.li «l..n.l. it i-. Iv\.i\iii- In i.iilvv.iv -in.inli: A'li.v/. v

iimi In iii-lrii.t a imy in lanuna^ri- 1/i^'"»/i /' A'. ''.. ilssTi :ic, Kan, l_'!l,

from wliidi tlicy mij;lil inf.r that lit« 1-' i'a.- ..sj i - v\ il. liniaii iiijiiiitl l.y an



I
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285. Servant induced by maiter'i promiM to eontinne work-
in oluipirr .vxii.. finsl. it. will U- .JK.wii tliMt a ncrvtiiit uiav, witjj. r
Im'iii^ ii(vc>,:iiik .•li;n!;c:ii.|r wiih ;iMiiiipti«.ii of nil aldiornial n
r<>iii:iiii lit u.iik rut- ii |M'iio.i \.ii;\iii;r iii><-cii-i|iiit; to <'ircumsliiiic(-, h
till- i'ir-t<i- \,:\- |iriiiiii-' .1 t.i. i-fmcdv flic coiiililioiis from wlii.l, ih,

vi^l Jill-.-, 'rii,. «.Ni,|..ii,^. of thi- (|iiiililii-:itioii of tlio niio is i,.,

iiifiviiiMiiilv r.T.,-iii/,.,i in ,li,. stiit.'iii.tiis wliicji ref.-p to llio «1h, ,„

,

ot ii |.iMiiii„' iis an e!( nuMii corrolM.riit.iiifr tlu' inference that t.lio ri-k
Wll- ;i--llliii(|.'

286. Fact that injury was received in obeying a special order given
adhancvicem: significance of.—K very injnrv whid nstimt.- .,

cmiseof jicti mi-t, ./• hiipnlhisi. Imvo In-cii r.veive.1 in .loint; son,,

iinl.l.iikr.l ir.,... „ft.r lie li,i.l .loikcl two IJ I?. I. 112. St Am. I;.,, fil.'? N..r^ ,,it
an.ta luilf iiMinlli. ill it,»i.i.,ilyi

: If,/,/ „|„.,„t,.,| i„ii,l,i.i. rv f,ir ..i.t.iI >.,,!,,
V 1/i_vs„„,, /•. /,'. ,„. iHSHi •^<^ Kan. aft..r tlir l«.siiiK tin,! I« , „ l.r„l<...,
I.I. 1, la.'. .•111(1 ||m.|,| n„t I,. In. pivjii Sw at-.. „„.„i..i ai,.la , f f,„I- a|.|.,n,|.

I

iti.ial ,ii,,r t,> ,\,til,ti. ivi.l.ii,,. of til.- In ra«,.« in ? JX:!, „„|,. , ,„,„„
ilii-ali' ...iditK.n nf n l.ii.l;.'... Il„. ,.„„ ' Sln/J,,,,! v. rinr.i.m. 11 ,t U I,' (

i-.il.-.t 1.1. Is luiML' llial til.' |,laiiiliir li.i.l i ms.". i ||4 |||. -244
' > \ y i^-,. , ;,,

<i..--.',i 11 ,iaii> III tiic |„.,i-,,ii,ni,„.,. ,,f ,.„,,„ ,f. , /,. r„. V.' i'/h',i,,.." I isrr. V-,
III-

I
nil,.- f„i n,,, y,.,,,... ,1,1.1 l„„l .,„,li,.i, III .>r,. linl, l{,„l.- dn S It I.. ,

';' '"; " |'l".v.- ill t.iiii- Hhi.li /(,//;,„ (Issin .1.-, Aik. ill|.>: llli,i;,s r
-li..«.'.| tli.it Ii,. «„- H,.|| ;i„,i,,. „f iu U. r„. V. \l,.ni..,„ , |S!I|

, 4.-, ||| \,,„
.liiii!.'..i.,iH ,,„„|ili.,„i; l...„,„ill, ,t .V. I.';: l/r«^H.,„ V. r',»/r,(/ /»,„„,./, /„;„„

,01 i.'J i",'.""
'""''* '•' '''•' ''• ""!'• '*• "• '"• "^"•t' ^"' Kan. liHli. 1 !•.„

ISl. '-2 S. W. tiiHi il,rali,.|iian iiijnr.'.l |:l!l; t/,„„ „ ,, /.„„,,• 1,.,,, c,,,,/ , ,,

afti'i- ,111.' iii,inti| ,if s,ni,.,. Iiy till' want
1
|SH|

1
.-,,-, |,m-i. (',71 s \ W ir,

'

it a .•,>ii|,lin!,' -ti,k «lii,li -li.ail.l have f;, ,,„/,„/ v. Ilhiiuis V. I(' i;,
i' l-:u

l..'.'n f.iiiii-l„.,l iiM.I.'i- tiM' ml..- if II,.. ...i |„,v,i. 14. t .\ni. !;..,,. isl : x,,.,, v
riia.l)

: (7,,,„./,. .( V. If. W. »„. v. /»„h.i k/m,, (•„„/ (•„ ilS'iin Th \\ i, |
'"

.|

/.", lis, 11 ..-, III. mil |.«|l,lii,ian hail I.. |!. .\. Slit. 47 .\. \V lH-> Hul.lihl ., t
kiMiMii f,,r liM. ,,r -iv H,.,.k- that no v. Ilni.ihilltfll. SIn.l J{ C, i|sm|,
HaliliiM.n H,.|.. -laliiitii,! ,,n ||i|. r.ar lilil Ma—. r,r,i. .'tii N. K 4hC,- h\,l„ y

111,1 ,.f l.a.kiiiL' ti;iin-i: lUiKiiiiun- i tl. /•,•„,,„„ r,„,l,iii, r„ lls'lli till \1 ,

It.rn.y.si.,/, ,|s7|, II M.l. iiis i,.„n )..,i. n; \. j.;. ;(,;«. ln.h„n„i„.,,s ,1 .-:

<lii<l.,r in|iii.,l l.y a ....lli-i,,!. afl.r iir /,. /,'. r„. v. It „r.,„„ , |sst' 1|4 |.,.1
li.i.l \v,ii!>,.,; i-i;,|i| ,11' ilin,. in, .nth- wj||, jo || \- ).• ;.j| |- >; y ^,,j |/,„,^

l;l

liliiii:1 know I,., I;.',. ,,l 1 nl,.-

li'i niiiiilMi iif train liaii.ls f.ir

train 1 : lliillinun

I ISIMll lull' Mirh.
l/i,/i I 'III II ('. I{. i\

11 . r. n. /',

ill .iiiii. :is .\. f. .17

I iN'.Ui i:ix iii.i

I/1//1

Mill' III V. \iiu!li>

(I.I

ni.'lit

•.1. 117 \. W. lis W. 4l'S

ii-i r,i. (I.H!),-.) i.ii M„, 211. :!.i V

r.>.v/, r V. /',
I ISSSi

.lak.iiian in|iii.,l in ...iiplini.' .ar- 1>\ ||,ni.|. (|VI,) Ills, 14 Atl,' .-)4.-| : (

.«inu t.. III.. |i.„.r ,|nality ..f lli,- v. Ih
nil fiiriii-hi.,| t'.ir lii- la

ilii! I

.ral

nt,.i II. Ii.' Ill

M'.'n a war,
inintli- 1 ; /{.

f it- '|iiality fii

niiiiiijl v. Itiisli,

I.

lc,/</i(, /,•, /. rf /•. It, I

ri N \\. .->HII; A,
'o. I tH|i7

(ri-k of ...lli

.1 I/.

I lS'i:ii 117 \ II. 4i;ii :(|| \(| 4,,!l

/.'. /. .( /'. /.'. 1;

,y V, < /.;

I'<,lll, \ .1,

I 1S7I , ,12 I-

ith t

( IHII-J

''.V »'''../ 1:1,1 Iri, l..:ht

.".I \. .1. I.. 111. 2.\ Atl

lii.|il t,i lia\.. !».,.n 11— iiiiinl aflir tlir

rain at ,.r„s-iii;: |^ /,.„,„, /•. ,{ ,s'. ^. /,. r,

.\|.ar..* M..|\ i,-|. w

tion.<l : W'lll.im,

r,,. ( I'.iiil I pis I'

illi kiii'w l,.,l;i .1 ,,11

llal Mir..r ininr. ,1 aft,

\. // II. ./../,,

I. 11.14. 4S .\l|. sill sih

i.li //„
I//-;. .-.I Nil..

ls!il) 47 Kan. .11.)

.,/,.v,»;l \-, Ui

I r ^ftti •III

ri \. w.
nil,„ hi

1: It. I

V. Stch,

I -a.'

,). I Is''

i I :
/>'. //.

"; ,f Ih,
r M'V,!! iiiiinllis ,.f i|h7Si |J |>, I. ||-j, :n \„

viii'. liy til.' -Ii|i|.iii;r ,if :, jr;in;; |il.iiik //„ ,v„)„/,
l,.a,lini.' t > !i w.i'j.tll I : A , //, ,( %. .si/, ,1111 /'. It. I\

i<i'i I IS'is I s7 l'",.,l. .•u:i I.'

s>,i„j/ Ulniihin.j rf %,,«y Co. ( 1S7S I .Neb. 71)11,

II11.1I,

tiO N. \V. 1044.
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tiling iiixlrr llio aiitliiiritv >•( ili*- iiiii>t<'r tir
|

yx'xH' tilt' Jicrvjiiit iiiM^t li:iv

II- ri'iirr-i-iii.iini' ; "tluT

r iiiTii :i iiii'ii- M.liiuii 1 r.

<X.\III.. fills I. A.
.il'ii-i-

ilic iii'ic--iir\ jiiiili.ifii \ I. II I 1 1' <-..ii ;. 1
1-. .| iiiih l.\'

:;i'iMTiil fi r S|M1'iill llllifliiill-, It I'nlli.W- |||;| I. -Il.-h .1I 'I'll '•' I' II- IMIIll"!

!« rcLMniod us liilTi I'l iitiiitliiu I |i-l"!-- Irll'lill'/ I'l 111 '..il i\|. ll,

mnption nf h i-i>k, iiiil«» sn I'm- ;i- ili<\ nun -ii|i]'K ;i :;r"iiti.|

-iiv ;iiil H

I'lr

IlllV'rrillj;- I lie :ili.-cllf<' kI' mn nv i <• i.l' the c--i m JmI rlilm m- w hi.'li

t. U- f.-tllllli-llfll iM't'lTC llljll i|--l|||i|lli"I| . Mil U' |,mil

itrljiin I'lisi's It IS clciir >iicli jiii mlin i

|i> tllC clcllKllt.s ipf ViillllltlllV Jlrtiii!

risk. 'I'lif I'tTfcl iif iiii iii'ilfi- in U'lh iIicm

|i-r IIUIV 111-

,!
1 ;ill'l c'"|u|i!c'li' illil'l-ii l;|l |. ,|

(• riihliccl i"ii- ,\ ll

•,'t..l. Ill

'11 « ll ll r< -|. r|.

I "I li.

I'.- ,1,-

iissi'il ill <'liii|it<'r xxiii.. iiiisl.

287. Aiturance by maiter or vice principal that the conditions were

fafe ; effect of.— I f llic i'in'lliii-t:ilic-i- Were -iii-li \\':i\ fli.' -.rijni \.;\-

iiistiticd ill ic|\ in;: iil"'ti ili'- n— iir.inrc ol' ilic iii:i-irr «y lii- i.'|.r.>

M-litiilivc tliiit llic w.iik uliirli \v;i- iM-inii- 'Ii'IH' «I" n ilic ininiv um-
ri'i><iiii| invoUcd nu >|nci:il ii«k. if, is ilc;ir ilmi ihc i -( mini i li luint

mC iip|in'i-iiiti<>n "f till- I'i-k iiui-l h.iM' I n l.i.kiiii;. nii.l tlui ijir

iiiiisicr ciinncil siirri's-lnliv iii\.'I»(' tjic .ji Irii-c ,,\ wn ii- iiiii|iiii'ii ,,|'

liiiU risk, or nnv uiIht nf tin- .j.lVii-cs liii-c.| ,,n ih. -..|\:ini'- kii.,\'.l-

rilirc Tiiis >iiiiiitinii i- .lisi-ii"(i| in ciiniiltr x^

288. Servant

voluntary.— (

S

I acceptance of a known risk usually presumed to be

ilsi. ;> )(;(,. j.usl. ) \ K' niiii'iiM I.' .'I ll H- -ir\ .ml 1

ussiiiiiptinii (it' ii ;;i\iii ii>k iHiii;r III! iiiiplii'l :i::ii iiiiiiii tn iii'liiijc

It iiiniiii^ lliiisc Willi •ll In- iiii'li rljikc-. it I-- cii :ir Hi.it, in iii'ilir to

• iilillc tlit> iiiiistiT tn .IV, lii liiii;-,'|t .if this i|ii'iii-c, it, mn-t U- sii

thill tlio tiinli rliikins: <<i tl

or pi-iicticiil purpose ;

ll- -•rv Mill Uii- \ii|iiiitMr\ .'

hi W'Vcr, liiis riiiiiirciiiciit i- of verv sji, rlit

titijitv to a s"rviilil, i.uiliir to th.- U<i|ii;il :ii|o|,t|i'ii ,,r ih,. ihi'Mfv th;it,

;is rcynnls t|i(> .'iliiindi'iiiiKnt ot' iin ('iiip|o\ nuiit whii-h iinin ril.. his

!^;itctv, iu» \^ prcsMiiipli\fiy a I'icc :i:;(iit.- 'Iin- mii-o I'ait I lull tin'

All oniplnviT liiis no riylit tn siih- for !«.Tfily. I>iinuin';ly :\iiil vi liint:irilv.
jof an i'i^i|iliiM.i. tn :iii iimii'i-i—iirv lii' liinrii't aitim.ul-
piiil will t hi- ii'M-iiit." Ill

I'llllM. IM rji-

» l<huih 1 illry It. r„. I ism;, ||:i I'a. tl

oi cf liiiniv ill <i.ti.i.|.iiiii r lliirriif, lliiit

4:i|.
.\iii. i;i'|i. 4:!i, li All. jjii.

i I iiii n
III. I ll'.'t it

.1 a il.i kind.
ua- \\attliiii,' 111 apl'II

till

In iniwiy stati'iiunU of tin- ilmtriiu'. ir i ilK iiii.--.irv to i.nlii it -.if.

iTViinl's a-siiiii]'tiiin iif a ri-k i- rv A'l

I'll— ly ri'fi'iicil to in hiiiii.' iiiii.llii.iiial ni:). J Ml. :i.".

. // V. Il,l„,„lli I Iss.-,
I III I-,

iiipaii' al-ii 1 1..' la
iipiiii tlir *.Tvanf'» hniiii;; "v nliiiit.irily" '.'iiai:.- ii-i.l in /f./.n \. »;.)s(.,„ /,..v r,„,l
i>r williiifil V nil 111 inti'O'il tlIr ..'ivi'M (':,.

I IsH.'i

li-k. St-f. for i-\aiii|ili'. Ilir lolluuii.^j ;tiil.

I'.i--ii(.'P: ''If. I

\V. \. \1M. I|l.

in\\r\i-r. n pi'l-ijll

iinilprtako to |iii lonii a [iiiiiliarly -afilv in ll

I \atil "i- l.i.t l.i.illi'l I'

I l\ i.. i.f lii-

|..iiIiiiM wiiik hy ii|iiialinL' a iiia.liiiiV In- iii.i\ , il h. iiiink- lii, .l,,|i.i. i.. .|.i

0l'\i..tl ly waiitili^r ill >,ii|.,|,|,. |,[,j,||,||„.,.., Ill, I ,,|,i,,|, is|.,,.r. I.iiii to ilMl:ll,,iit
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m* Mami;u ami M:i!v.\Nr.
f' II »p. xui.

M-n.n' i-.\|,i.-ii| iiiiiiM I) I.. ;iii j|!,r

if 111' liid Mi>r lilt ||ii«. In . .,uli| |...

Ix' rvi(l.'ii"<- iif |(M|il cMii-iinKit.^

"IiiimI r k 1m. iM;.w li.> fr';ii-..| tli.i',

< hi- I...-ili..||, i., h..|. ... i|,i,|, iv.l I,,

IHTll" liumm.ll V. Ili/:..,lh (IHH5)
111 I'.i .-ll.t. : Ml l.v,,

( iMii|i.iri- thr liii: 'I !:.., ii.,.,| in l',fit-
I' II V. /.,,./, ,-

I I,.;. , ;i \|,,,, 4 w |_

Miir|.li. A II Hit;,. I .1,,, .^:. 11 .;.../. r
V, lliiliimi,!, ti It. It ».,. i-,in :\2 'III

411. .1 Am. l;.|i. Il.l. H„ .11 \. /,.,.., ,,„i

Ml:'- »•". I iMil 1 H \i, II' :: Sir u..
•Jli; /,i(/'r /.'i,,/.

, I/. /,• ,( / /,. ,„ ,

l.rnnti {\ssn\ |> \ik :i.l.l, ,•! .s. \v.
.'ill; //,^^•l/(.l;,.,/l, .( ( /,• Cii. V. /.,,,,

( W.".«) 111 IimI. .-..-.I; r /,„,|„„ ^ /
/,.

Cll. V. .S,,„,„„„v
I Issji II III ^|,|, I ,;

'••.MiHiiIIn .-l.r.lUin;;. till,,,. v\ li,, , iir|.!iiy

II.;-' .Ill ,liiii;;,.nMi, Mink wiIIi.mii ilnmj;
nil in tliiir ihumt tii i.l>\iiilc lln. liiim;, r

ari' lii;;lilv ii|ir.'ti. iHilil... . . . | h,,

»"ll»' "llCI ll|.|l.ll.|, nil lli> I||||||<,V

111.. Ill li.i (111' In. II. I ..f |,|iii-..|f a, I, I I,,.

I.iiiiily \-s tlnn t.iii|il|.<| ti, 11.111 ii-k,
I.I rtlii. Ii. lis .1 111,111.1 iif liiiiiiiiiiilv

. Ill'

oiiylil mil t.i Ih' .A| I. Iliit |.,i,kiMK
111 till' iii.itiir ii' a Iii.mI |,i,nit .,| u..w,
if II iiiiiii. l.ir till' silk,. ,,f 111,. ,i,i|.l,,v
iiMiit. till..- it or i.iiitiiiiii'H ill it hjiIi
ii kiiiiuli'.l.;.. iif it-, li-k-.. Ill' mil, I tni,t
III liiiii-. Ii t.i ki'i|i ..|,.,ir .it iiiiiii\.'
<"Hkl.li! II. Cll. ,1., ill \\,„.,tl. II V. !/,/,„
/I'lhhln lift. 11. („ (ImT7) I,, I!.

>

K\.li. Div. .tSl, .-IM!!. 4ii I, ,). IX.li \"
S ,V-.i.

'I'IiIh ci\-v \\:\* ii|i|iiiiM.i| ill /.,(i,i/ V.
Ili:ihiii rf .1. /,'. Co. (iH,s.-i) i:)!i Mii,!^
• I II. ."iJ Am. l;i|i. 7;t:l, _' N. i:. | i... „i„.,,.
it HIS li..|i| tli:lt 111.. |ililllitil) .i,,li|ii..,|

till' risk 111' a.. lint; us lin ni.in nn m ,.|i-

jjiiii'. lliiiiiuli th.. iliity H.is ii.it wiihiii
Ills iinniiiiil ii.iiti.iit.' The i.iiiit ,„j,|.
••Till' |il,iiiilill ili.l this, it is trill'. i,iili..r

lll.lll 1..M' III,' |lii,|ti.i|| Wlii.li III' 1,11,1, .,|„|

wliiili III' .l.'sir.il 111 i.liiiii; lint liv s,i

iliiin.,' Ill' i:i..i,ilt,'.| |liis .luty mi liil, ,„
iyiiiiil iiiii! i.ii 1. iif «lii,li III"' iii;iili. it a
jiiirt. Miiiiilly. til iiitiii' a siriunt tii

UN i-mi'liiMiiiiit till' risks lit ulii.h he
(loi's mil ui-li to I'll. it.r. Iij- tlin-atin
iiii; iilli.'r'\i... to .l..|,ii\i. Iiim .if mi mi.
|ili'\mi'i,t III- inn r.-nlily an.l sufily prr
I'm III. Illil\ siiilU'liiiu., Ih' 1i;||,|i": liiit

wliin mil' h.is ;issiiiii..,| i,,i |.|ii|,. ,v i_

if an ail.liiiminl ninl ninii' il,in';;,.rmis

iliily is iiil.l.il III Ills mi .'jnal i,!l,iir. lir

may anijil m- nfiis,' it. II Ih' has an
|.vi'i'!itiiry iiiiitrait lor llir .,ii;.'iiial sirv-
iro. 1,1 may rilii,.' Ii... ,i,|.!il i,,iLil an.l
mm.' ilan;;i.niiis ,i r\ i. c . an, I il f,,r Hint
na.-on lie is .lischn m,.,i i^, „, ,^. ^.^jj

liiiii .If of hi. r.'iih.ty nn liis .onln.t
II I.. Iias If. .ii.li .,„ I,.,,.,, ami ki,., >

iiifli allliuii^l, ,i|. ,i||,„^,|v. ai.i.|il. i,„.
ail'lilimi.il iithl I,,,,,,' .l.iiio', c,,,,, ,.,||,,|,,,.

nii'i.l. I„. a,,, |,|, ,,, ,ii..|,|,.„,a| ,|,k;
anil, vvliil,. h,. i,.av rp.|iiir.' iif Ih.
lil'.Mi. t,. |fi'if.„,i, hit iliitN. I,.' I i„.,,i
ii.i-..\.i fi.i ai II, iry wliii'i'i ii..,.|||, ,,,,!,

Ir.'Mi 1.1, ,,«.,i ,,„.v|„ Ii, ,„,., Hi,. ..,„|,|,,C
I'r Is .1 ii,..,.„a,, iii,|,i,t, lH',aii«. i„.

" ' " " ''I- ''ini- .1 scMant « h,, , ,.,

fi.'iii I,., 11. Ill liiii, , ,„.,,, a ,ki|||.,| „„,k
ni.ni. uhili' hi, ,„.i ,rv ilm,,., „||| ;„.

"'••'' '•' " ""'ri' I i. It 11,11,1 ,,|
tniiily Ik. his liyhl |„ ,.ii;,a;,,. a s., , ,„t
"'"' "I'll'- Il I.iiai.v ,lii||, . Ill I,.
-illljili- iiiiil ixj,,,.,- Iiiiii 'to lai, . , ,,
"illin;,'. as a j.art nf his sinii-.. ii.,,„
tlllll' til tiiMi' |„ |„,|„|„. iliili,., ,|,„|,
in or.hr t,. Ii|. saf,.|y |„',fm„„.,|. p,,,,,,,^

•' 'I '"'• •''I- f skill, aii.l Hhiili .^
I"-, iiim 1,1 ,1 IT,, lin ,|,.|.|,,. „f ,|,i,i;_„.,

•

.y.iii' an i.ni|.l.,y.s. .„:ii|i|aini',| ,'i „„
a|i|.liiiii.i' nn iin-ali'. miil h,is t.iM thit
III' iniHhi lithiT ,,intiniii' i i ii„' it „|.

I'.iM.. ami hi' iiiiiilniii.l th aft, r I..

ii». till' s,iiii,' rntliir than In... |i|s ,,|„ ,.

Ill' mil Ih' I,,. 1,1 1,1 hav,. assiim,.,! th,. ,,-k
nn,l iaiii„,i iii-mrr f,ir ii',iilti,i., i,,'

Jllliis. /..|„i,v„„ V. .1 «1. ,|,.,|,| I ,, ,( / ,,(

C".
(
IIHMM 177 JiasM. 114, :,H S. i;

.iS.^.

S.I. also it has l„.,'n laiil ilmvii ilui ,i

Ihnnt til ilis.hai-,' a s,'r\ant if In. i,

fiis,., |„ «,„k mih ii|,|,linii,,, i,|, ,, .

'II 'I"' sill ,111, lit!,, II as uhi'ii ,„ |m..,,i
Hulk i.. II. .1 ....I'Limi. K,r4iiiti/ V. /;. iVi
if '/./,' III. /,./„ C„. (IHHtii lll|\ \ ,1,1

'|4 Am. l;,|,. 7J2. .-| .N. K. -1.,, i\.„i',,'
V. Wills, ill, (Is'.iJI) 5(1 .\ ^ s i; ,,;,;

.'I .\. ^. Si(|i|i. H-.'d. Sii. al-i, I,,
'

,„„i

•Mill W, si, 1,11 V. \,„ r..,t .( \ I
It. C. , |N-I|| l,-,;t .\1,„ j,j„ .,- ^ ,

III: Wiiilih V. H, 11,11,1 It. r,, i|S:iii
•in. L'.s.l. •_>.•; S, K, lilii: !(,/,, ,,,„, / .,

.'«'. /•'. A', i;,. V. ,Srl,,;„,l,r
I |S:i| I

!.

Knii. :il,",. :;7 I'a,.. .n;.-, : ,s„„(/,, „ /,„^ ,

A'. C„. V. Miuirc (I.S!l-ii 4i| Knii. i.jh
:il I'a... l;W (sirvnnt iinilirt.ink I,. Int
ti.'s whi.li hi. kiii'w will' tiHi h.niy I'.r

llilll)
; Ih.iiijlurlll V. Wisl Suii,;u„ / ,„

if SI,, I i„. (1S!14) HH Wis. ;u;) i.ii s
\V. 271.

In SlMnvm. 4 linjf. X,.;,. ,-,th ,.,| j

-'• :a I ii is slati'il lli;,i 1,1 III,. I,,,-

nniiii',1 ilirisiiin tlii' iiiiirl i,li„| ,,r, , ,„ <

fiiiti' mi'rriiliil. 'rimse i'it,,| ai,. /.,

ii
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Ill t;ikiii:.' llii- |i'..iiii.|i. II In. ,.I,-. .1 fr If Pil««llJ1 M

,,ii i|. till' !. iiri- ii;n r I iir|ikl\ I'l.Mi'i •!( <l ili.ii 1 1 I'liihi-li^

( iii|ilii_\ c I
• wliu-c rM|ii|iii-I in.ii I'l' <l ll.

|l|M|l1't|.l||

ll> llll I'.ll nil'

lii;ili. <il. Ilhl Ih.ti ! Ihli I loll iJlll Mill;

111 I' <'\|i.<'--iMn'* 111 Mpiniiiii, uhiili, ill iiiiv I'M III, ;iri> tMt

[1 Mill III wlicll till- -llliji I'l 111 \"\ iiiiMir\ ii.-iii.ii 11^ Mil ill

-i.rii'il^N

II lit' Ull

:| rnlll IMrt I- IIIHlir lll-i'll-- 'II. II Will 111 •II III I li;il n< -I

lii'll In -I'll/li I n- ri'.:iii' 'I' I III 111 lilll\ 11 ri ImiI iliirli'iiii- li:|.

'
1 II cviiii'iii ii\ (inv •llll. iiiiMiii: »•* a uiiiiii-, IS lli:it 111'

Vir;.'iiiia ; iiini cmii in ilmi ^i;ii<> i| lltlT il ll- lull- -1 I III II

riiiiilK ill-! n.M i| tlif jiiiilmiiiv III llll- \ iiji'i-iiii^ |iii'li-i i|i ll I.

"<<
S I'T I, Ilnlr 1, >ll/il'l. '\ 'llliT (Nlriii'l- lit 11 >illlll

iiiiiii' frmi! ili-iMiitiii:; iiiiluiiii'iiN iiiv -ii mil in ili«- nuic ti> S I'l.'i,

V /,"'.«/")i rf 1. w. r, I iHs l.Ht \!,

II. ."i.'t Am. Ill

ii.„.'J„

:t.i. J \ !: 11.-.

ilh ,f \. A' ('.

Il\li"<. 'T.. liill-l'lrliil tlillt

ii'il.il'l hU I. mil. Ill Willi III

II l\y. I.. r.|i. 1,-s. Jl >. \\ ..,,

Ill I'lmiilr a fr

a iim-ii I nliii

ll \.iiit

'I

111"..//"/ V. I/. /'"/". /'M, I /( sr /,'. hiiii. I, III 'vliillirr h,. ll

Tiir III:

I -I'll II'- lit riiin{iiil-ioii OMT

lis") I.. I!, i Ia.Ii. Dit
.'III till

:;st. Ml li.il ill III of tliji <'iiiii|iiil-iiiii to U
I, .1 KmIi. \, S .-..'1, Till' 11 I'h III llii- till- f lit |..-ii|._' ll in|.l,iuiii nt U not
--.rli'iii ii -liniili Till' \l i.-ii' liii-i til 11

11 1.1 ili-.

Iii.r ill'

I'l'i 111 aiiv

|.|;ilil.t ll

'11... Iliii.l

lint III. It a

1 1' i'lii lia»,

- , I'itiil iiIk

III. it -l.iti'. anil till' aiil i- In ihr I'MVi't ll

I hi' ri'ih.it.

iii-li 111 I inn of till- ili'fi'iiil

I. Ill an I'lii

'f 'li-iiii -ill i- mil ll I' i-i'l fimii all liil.ilitv fur ni'L'll"i

ill III

pluir in

111 fii'iii till- illl-i

M-i'ii twill- rralliriii .1.

KrlltlH'kv i-a-.i'

av>.iri' 111 ill iiinliniii'l i'\i-t

iitiiiiii-il

I'l'iii.iiii-i iiiiiiii

'I.

It till' iiijiiii''! i-iii|iliiM

"ik fill Ili 111 alli-r III

Ml tai

nil I ili-r riiliii'.; in lli.il -i.ili

,li-...i<i

11

it illl'l ila

N lii«-li till' I'lni'l

iif till'

ni.iiini-r in

|i,. iit\ of Ml.-.//. < .i- li.i- I. In In

lIlMllllJl- -ll.lk'

llllllll'tl-ll.

jiiiiyi-r al -'I llin Illl-i

It |. ilpa

• 1 KiiL'li-li i/i' ''I ami 'li-

III -mill- ixtiiil li\ till' Illy iiii|iiii|M-i. It i-i laniti -il ii.-illii-r

ili-'l

ill till

a -'111, jii-lii-i'. nor law. Tlii'

i-lia|itrr rtliirli 'li-.iU willi llii- ami li-;'al iliiU nf i-MTV
-mil

Wll'.IMIII. \"fint* .Mill /'/ llt'l'ini. f

I'll! "II tlii- |iailiiiilai |i"iiil it lia- n-i

l.iinly not U'l'ii ii\-rri iil-'l i ati ^ni i.-,ill\

ill my i-a-i' « Ihti' tin- il'-l'-n-i- nt i i"ii

ir, filial a--ii:ii|il inn 'li li-k- a- ili-

tiiiL'Hi-licii fiiii.i an a--iiiii|i1 lull lia-i-'l nii

!i'' iii.ivini. 111- liii'ii ii'lii-'l on. Iti-

-i !'*. t)n--r ifirt.i ai'il ill- i-inti- ari' all

"I i-'ilii-r ilali' lliaii tin- \\ i-i-nn-iii i-ax'

•iii'l It i" at lr;'-t a rra-onalili- li\|iollii'

-i- Iliat till' i-oiut ili'lili' i.ili-ly |iii-l'i-i ii-il

til |"II"A till' aiitliiiril'i - wlii'li il i-ili'.l.

i.illiir 111. Ill any nlliir-. 'I !'i -i- iriii.iik-

;ii'- iit.iili-. lint lii-i<:iii-4- \M- 'li-a::iri' with
11"' liariii'il iiiitiior- in ri-;.'.ir-l In tlir

'i'l'liiiii- tliiil till- fi-ar nt ili-ini—al
-'i"ii|,l he i( '_'.iri!i'il a-i riM'ii inn. lnil In'

I'.iii-i- we tliiiik it iiii|iiiilaiit Ilia' lliiri'

>i "iil'I In' llll llli-aj'|ili-ll' ll-lnli a- t" tlir

11. ll ,-irirt lit till' l-a-i-i nil till' -llliji-i-t.

Ill '•/„,/,.- V. Ih.lmrs I ls|-,-Ji 7 II,,, l-t.

4 \ '»4T. ai f.. I Kvi'h \ s :t.-,i; s

Jul. X, S. U','2, 10 Uei'k. Kep. 4lta,

I ii,|ili

I'll,In [irni I ll- all niiaii- ami .i|'|'li am i-s ri-ii

-nii.ililv niii—ary fur Ila- -.ifily nf tliiw
ill 111- i'iii|ilny,m-iit. It i-i a i-nii'l. Hn
iiiliiini.iii, ilnilriiir tliat tlic i'iii|i|nyi-r,

llinimli 1,1' is a» III' that liii nvtn m-nli-i-l

In fiiini-l, (III- |iio|iir i.ifi-L'iiar.l- fur iiii'

liM'- ami linili- of Ihn-i- in hi- in,|iliiy

nil lit I'lit- tliiii, in inii-lant lia/ani of
iiiinry, i- iml to In' Iu'M ai-.-niintalili' to
ilin-i- iiii|iliiyi-i-j ulio. • r\'\u:r liiiii iimli-r

-mil I iii'iiiii-tamri. an- injiiii'il hy hin
tii^li^'iiil ail- an. I niiii— inn-, if th" in-

inii'il |..,rtii-. aflir I li"iii-<'lvi's hifoniin);
I ii'jiii/aiit of till- |ii ril iH'i-a-inni'il liy

Ihi-ir i-iii|ili'M I
-

iii';.'li;,'i'nt way of con-
'liiitiii;.' hi- liii-iiii--. rniitiMiii' in liii I'ln

|ilnyiiiiiit ami i \\r hi- |'.iy. tliiiiii;|i

iliiv nia\ I'l' xirtii.illy rn,,i|i,.||,.i| to ri'-

main hy Ih'- -Inn Mi-.'---ily of I'arnin;;

llll' ilaily 111" I i---i-iiliil In ki"p nway
-tir\aii"! ii-'li,' /.•"/'„",/,./ ,1- /». /,'.

r„. V \.'("..»/ ( IHHT, m Va. 17;!, 4
S. K. ;J11.

!i
-4. 1





MICROCOfY RESOIUTION TiST CHART

(ANSI and ISO TEST CHART No 2)

12.2

136

?•* 1^

^ APPLIED II\/V1GE
'653 Easi Main Street
Roche,!,, Me, yofk 1*509 USA
('16) 182 - 0300 - PBon,
('16) 288-5989 - Fo,



I 'I
ill I

l['\ \i

.

eoo ^JA.STKIt AXD Si;i!\AXT.

f;{Hf

Where tl.o writer lu.s .on-iT,.,-..,! .,„.o r,.,„ark.s a.s t.„ ul.at ho consi.l,"'
the absurdit.v ol ilu- l..^,,! ,l„.,„.v ..f vuh.ntarv action

view w„l. .v,,H,...t to ,l,e dilennna in uln,.l, ,1„. son.uU is pla.v,] .l,;,,he
.^

thus on-e,! to eieet U.uv.cn two cKsagnvahk- ahenuuives. S.

289. Circumstances under which a servant is not deemed to haveacted voluntarily in exposing himself to a risk.- T|,„ ,.,,,.„„.. ,

ass,,n.,t,on of the risk on the ^ronn.l that ,l,e ei<.nu.nt of .,AuJZ-
a. tu.n was laek>n« ha. Ix>en as.ser,,.! i„ f.,,,,- .litlV.vnt das., of ,•,

,

J he ,i<v,s,„ns cited should be eon.par,.] with those n.viewed in' .I,'con.es-.,nd,n^ sections (;JOo,nso) of ,i,o chapters .vh.tin^ t„ ,.„;,-

1 l.ut,„, T.e^I.ocnce ,n undcTtaking. or cntinuin,^ an en,,.!,.,,,.,,:
and to ,he n.axun loln.l non /it injurin. It .-ill W found .i.,,

'

^^he,.c enher of these .h>t<.nses is put forward, tl,e position of ,1.
.^orvanl. so far as ,t .h.i.en.is upon the ..xi.f.nce or absence of ..oc,-,-!,.,,
Ks ,uo,.e favorable than it is wIk.. this faHor is considered in i.-aru^ upon tl,e av.ulabiiity of the defense of a contractual a..,.,,,,
tion of a risk. '

a.^ Miners.—TWvo is s.une autlinrit.y for the doc-trine that v.Ik,,.
a nnnor ,s concerned, one class of extraordinarv risks_,,> „,mcnh.nt to work outside the scope of ,J,c orij^inal' contract (see .l,,,,

elunt.M .h. J Ins concep„on. howev,.-. s,-a,celv .,.cn,s to have 1„ ,,,necessary as a support for the cncin-ion of ,h. .ourt that the n.M.r
s no

,
as nnuter ollaw. free fron. iiability under su,.]. circun.t,an,..J

..nd this was the only pon.t actually involved in the case ciu.h Tl.,.,-,.

19, of course, no pivsuniption that any extraordinarv risk is a.^,,,,.,!V he ser.,nt. S. SS :370 -7:), ..,.,; ^ „;,. ,.,;, ,-,,, ,,,.,,^,,.„
therefoie, does not seen, t.. be of much s,>niheance in the present ,„„-

d,.n.n_from the baiv fact that the servant, went on working. wiM, a .nil
appreciation of a siven ri>k, may doubtless Ik. rebutted' in the ,;.
of a minor .- of an adult, by positive evidence. Eut. aside fro,,, t'l.i,
decision, . ,s, so far as the writer is aware, no intimation !, rl,c

n^^'^ti os/;,./'c- n.f' ^s^i' ;ttv;
""^ *"'^" "- "'''"'^"-^^-

-

^^'

tl,o co„rt 1,..|.| tl,,-,t a ,i.. ;,,
'

to
;• ^^J^u «'"V'P"nsafo„ wit), a vi,- ,„

rainplainl whi.l, .,ll,..r,.,, tl t I ,, T^'"'"''" "ns no cnM^'Mt t., i . i-

was •Von,|,o!l!-M,r ';,,';„';''
'"' f"'"' '"^/"vioe on any (.nns. I, «,h

at a l.n.i ,,.
'

„n -l/ ;;
'

,, "J^ ::,
^'. <"'"!';"-y -nio.-, an,l „n:l,., -n, 1,

was injured wl I so c , ,. , I l'

,

'"'".'"-^""•'- "tlMT jnsti,... no,- i,.,li,v

prope.iy ovc.'ulir '^t^^f :-:![ i;^:^:^J^'^^.^^:^ """" '^ ''
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i(i"irisIs tluit. in tlio iilisciR-i- of fiiu-li oviili iii-c, tlie actiuii of a minor

1k' tn'iilcil as iiivoliiiitarv iiiiv iiMirc 'lian lliat of an adult. Such

iiu'tiilioii. on ilic cdnlrarv. is iMipln-illv nc^ativic 1 l.v ll ic luinuTona

.liirii i\< licrii licnicil rci'OM i-v lor iiijurK (l\ie to

;iiinliiiai'v risKs. IScc suliiiilc 1) of this eliaplcr, and cliap-

in- \xi.. (
', /("•

//. Sim, II n.-

|l:lll^lil'l(•lS. S(

lie ilccMlfd to

Ti if'iv sccnis to ho no reason wliv, nncdcr ordinary cir-

anicii siiould not. Iii<c any oiiict classos of oniiiloyoos,

have conscnlrd volmilai-iiv io undc ,al\0 any almorinal

i>k> of wliicli tlirv iiavc notico licforc tlicv cntor into tlicir contract.

is |>ari iciilar [)niiit. llnWCVl r, d'K's not. scciii ever to liavi- liccn dis-

ci. On the other hand, it is well settled that no such voluntary

lalil y c'an

to al

lie asci-ihcd to their conduct in continninir to oxiiose theni-

luo to tlicir knowlcdiio while their

'iitract 1- iK'ins carrK'ii

wlucli Cl

out. The rationale of this excei>tion to the

•iieral rule is that they are lioiind liy their >hiiii)ini:- articles to strict

liedieiice, that they are sidiject to severe peindlies if they refuse tn

r'rfi rill their dutie-. and that they have not the option, wliicli laiidsr

p|)iised to possess, of ahandoiiinir their eniploy-U'.eii are theoretically su

iiieiit the nionient they are exposed to an abnormal risk.'

so.Tin.Tn nliniud

in sllcll S('r\ ices

liiind nf liiiii in ttic line of liis onijiloy-

iiiciit. Ho ramiot Iiold tiacl< iiml rrlii-o

ijit oliciliciicc Ix'ciuisc lie may lic

sliip is lionml to port, luit tiin«-t ol>oy nt nny ri*k or haz-

rd to liini-clf: mid yet tio voluntarily

iiriirs no ri-k. I>nt nits upon tlio risk

nd ri'.^pon'^iliililv of tliosr wlio-p law-

U

^1

fill niitliorilv ill'

till

tl'lS „f si

iipplianips faulty or unsafe. Ma
ids of liini implicit

oliiMlii'iiro to cvcrv lawful coininanil.

lips cxcrc i-i' la powers and However unrea-onaldp or dai'i.'eroii to

tliiv may Ip<:ally eompel oliedii

onler-

ilers 1

wliieli lie reliutanth iiliinits In liis own
seaman net lilv a- pergonal injury. The law nliiili iinpii'^os

iineli of liis per^-oiial lii)prty and upon tlio mn-ter tliis almost alwnlute

fiiriloni of aeti III III er at authority al-o inipii-^'s iipi him the

lilnity. Mke the lamlsman. to quit or fullest respoii^iliility for its careful, eon

make mneli olije<lion to the eiiium- si iterate, and leasonaM p exer<i-<' in all

stanci'S surroundiiii; the eniei''eneies

iiled." Lnfoiiirlic I'liilft Co. V. Urn- nKo impos
(1S'.'>) 3li C. C. A. ,jl!), 94 Fed. bility—or ii|ii

default of whieh it

>n him a clear leL'al lia-

id

III repri llts—fur

8VI. iiy iH rsonal damaires nceasionoi 1 le

(lliedienie to olliiers is the necessary such default. The plaintiir. liy protest-

iv of the ship: (lisoliedience is erim- in^ afrainst the dan^rirous and unreason

ll: and seamen have the corres|ionil- aide manner of aceom|
"
lishini' the oh-

liu'ht to protection ajafnst needless .ject proposed, and hy which he was in-

c|iiired to vin- jured. and sufrirestintr a safer and more
iiy hy refusal reasonalde way of aecomjilishinj; the

i\no .ure. Thev lint 11

die ;ite their ri"ht tc

(ll ik at the ri-k of luint; put in irons ohject. and then suhmittinfr to the

r ^nin^' to jail." The I'raiik li Willie order and aulhnrity of the master, and
iisiil) 4.> Fed. 4!t4. attempt iiifj to do the work reipiired in

"Tlie seaniai

terralive hut
iiient, He cannot ili>~eiit fir

on the voyage has no al- a careful and prudent inaniier. did his

punish- wlinle duty, and theiehy removed from
iir ahan- himself all of the respnnsiliility. The

nl«'V or sul

don till

"lis or unreasona
seivice on aci 'mint of the da nia-ler.

IpIciicss of the particu- safi

l.v diili

id' ri

Old jectinf the

iMc nianiier proposed

Ur service le |uiied, as he iiii^dit do iuhy the plaintiir, and by gross careless-

. (.

i :-i|

! !|



vm
AIASIKU ASH SKUVAXT.

m

iiiiiii,'-

"i.i..-«. »..,! „i„ „ hi 1 r ""! ""''" "'"""I "• I' '--

"-.v ; ,,,,1,,':; ;,:,,„:;,;''"
" "''"' - -'' » ""-i -i...

;•'- N.i':' :.',';: ,;:,',::;;:.;•,,::" '"'- :"-'

'

ihoy ..nu,. U^^': !Z^^

tak. the risks 0, .';.,; i
"'""'""'r '•" ^'" -"1>'"^>-"- - 1< -

i*^ 1.0 i.ad loft ti.o o " ; i;
"'" "'"

TT'"^"''
'"' ""- '••"^"" "-••

-Hi afronvanls In.o 1

' "
'

"
•

"^ '^ ''" "I'P.viK.nsion of ,|.„„.,..

would no, J! ;. tvo", w^i 1

" 7';;'
""^^ '"• ^" '""-'- -— ,1 ,1,,.,,;. .1,0 .V ! : of ;•:

;'^ ''"yt Vr''
"""'' ''-'•

"I's sen,,,. ,„„l,,r .I,,,,',,, „„,,
,'"•-/

' ^''^jint ol,(:,i,„ knnwl..,!;,.. nf -i„.
^lon to foil, 1,1,1.; :. . . ^' '""'- al>iioniul , :iiM',.i- .,,,.1 H,„ *;... ,
^ion to cin,,;;!:;;

.;,;;;';;i;:,;-/;i;:;.;;:
«;--' '-...•.•;;;,;, uio";;;;;;'; ;::„';:

>J""n, M87i.) 47 \\i.. (!,|o L, 'L,-
'{'' '."'"ncnt. In most in.Iusfrial o,,u,, •

84. 3 X. W. 579. - '- ^"- ^^"P- f'"'^- t''", Po.io-1 thus i;„,it,.<I ""„',;.

A sonm.n wlm. iiff.r sifrnin- sliippinj, II'^cT'l ^V': "'"' '^"" if a st;,t,

/ISn,-!) 92 Oa. (;;J1. IS S. I.; m- ;,' "" !'>'»"- '" .. .ontr.ut of srivi,,. ,

hmmy. lemon ( ls;in 4.-,
|.-i,,i

I.-, '' "'"'•' l>'"t fio,„ st..tiito.-.„t all ,n,„n

Ann. CaS. The sc^opo cf this dnisil.t [,;"'' ../^'''"'"'•'.v, whenovrr tho, '

en in™,„p,.(,.„-y of tijjjt p,.o,,o^„^,;j
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111 imc cn-^o it. s<'( m.- 1,0 be tiikcii for <::riiiii< il tliat r<<i icion nliicli

v.iil pivcludc ill*' iiil'hiic-i- ot' ill! ;i-r.iiiM|iti'.ii lit' till' risk i- olniili-lK'il

if il ;i|(|i(;ir,- tliiit tlic iiiM-lcr".s rci>r<'-i-iiiiiii\(' in-I'ii-.'.] t.. ]Hi-iiiii. tlic

;,i;iiiiiiiV to slop \\i>v\<. iiiiiiirijiiiicly iiiioii iiis cxiircs-im;- a wi-ii to i|o

-,i.^ In view of tlic ]iriiifi]ii(s hiiil down in tlio ciiscs ri cii in i; l'^"<,

^iDii-'i. lliis tlicorv s<tiiis til lie of i|i-ji\ll;ililc siiuihIik --. - ;ll irii.--l wlioii

:!ii|ilirii to aijiiil- ot full .ii^r :iiiii oi'iliiiarv iiilciliL;i ln'o.

290. Complaint, objection, or protest omitted or made— (( oinpiiri'

;;; o'^."!, -Ili'i. jiiisl. )--(/. Xii loiiiiiliiiiil . iiliji clhij, or p, 1 hsf 1
slnlil islnd

w, till < ri II nrr.
—

'I'lic tluorv tiiat tiio incro fact, of tiic -crvanl'-; iiiiv-

iiiir ciiiilinucil to worl; willi kiiowlcilL'c of an alnioriaal ri-k diaries

l;im. as a nuitti'r of law, wiili an a~-uiii|iiiun <if lliat risk, manifc-tlv

involves tlic corollary that, viewed a~ an cviiliiitial elcnienl, iIk- serv-

ant's failure to express ilisr-atisfaciion with his eiivironnieiit is nieielv

rnrinliorativi and contimiatory in it.s etfect. Such, accordinf;ly, is the

-imiiticance of that fact in the iiiiiiieroiis eases in which it is iiien-

lidiicd as indicative of the s<'rvant"s intention to accept the rcsponsi-

liility for any fulurc accideiit.s which may bo cansed by the defective

inslranientality.'

iii;ini<'tpr wliiili wnulil Irnil tlip nvirnw plover for ttip injury sii'^tiiinril hy liini.

rit ti) tlirii' ip lii^ pci-ili it ./.,

m\i-t liiivc liciMi of <iicli a pri

tiirc. anil nnut liavc lii'i'n

X. Mfiiiiif'Kliii iiiii lO liin\l. Ci

•il nil I ISii'li 112 .Mr. •'ll.-,. 4:! .\tl. 512.

litV-ti'il l>v I'liiliT tills tliioiv wliiTi' tliiTC in sonii'

:iit-i or iii!ii~^iiins ot ;in iin|Miil

iiii-lMkiiMc. tliat n ciiuil wmiM
;i> iin- i-\ iiH'!ti'i' tli.it till lit kii

I'l . Il U cniir to rctii-

V toMrily frcl iinv <lillir\ilty in ailDprmj.' tion diriit inir tlir jnr

till' M-rvant -I tiicnrv tliat tlic nia-tcr li.iil inii'ln^iT it tlie >i'rv

>f till

an insinic-

liiil for till'

lit. Ill

iniltv of a lircacli of roiit I ait in re- kiiinvli'il;;^. coiiliniii'il to
; sncli

rk wirlioiit

l.iv

tlip ii'roinpi'tcnt pi in 111* olijiil ion. Wills v. I'liiliiiiilnii. f. A'. <t

ini'nt. ||
II' ri'iior

li:.I>ility ca-^i'^

that till' alii

sill

rt^ of iinpliiMT-' \. I>. Co. (ISSli .'>(i Ic

ii'W only too
I
laiiilv -iiM.

*t universal inelinatiun i.f Tlie sniijoiiieil li-t of ease.^

) .\. W.

vliicli

i'rvaiit< is ratlier to take tlie -t lie this piiiwi lie has h,

iTate ehanecs than to ahamlon their U' nii I. h le

uflik on Hli''hl piiiMieatin

Mi-e

t/ii/v/.//

po~e
.ithi

to he

_'i;i/eii iiiii.'lit

ll. if any useful pur-

il ll' iililinj; to it.

Srhiiir.iirlicr itS'.in 7 111 I ihiilal inj; the ea-es it will Ito eon-

loverv was deniei

N. V.

le

.Sii|,| .Til. Till M'liient to I''
,'te into ilill'erent L'roiii

1 on the iMoiiiiil Mial tlio-e in uhieli the umils

till' injury was really eaii-eil liy the fait oUjeeti III

tliat the servant'

priit,

l.iint."

n-eil.

attention was ilis- tliiiii'.'h they are praetieally synoiiyinoiis

Iraileil by the eonversation. ami that, in the present eomieetion.

I'l. I >iieli ciriiinislane 'S. till a.ei'lenl S, h ii (ISiM) l.'i^ V S. U."). .IS L. •ll.

.mill, have happeiieil even if the wimls Si li'ii MS!in l-rJI I'. ^. 14.'>. .'iS 1,. oil

hail U'l'ii e\pres-ive of consent.S]l,

and not of refusal.

ll. 14 Slip. Ct, Mep. .):!0: Tin- Muluirii-

j.ili (IS'.H I 1 C. ( .\. isi. 1 r

ilowi

Th( I'lieral

follow

]iriiiei| lie mar be laiil ii\. 4!l I'el. Ill : /' \itli III lis:
.\pp.

An eniployei via II III Jii:i. Kelt. ( No. 1 (a

not ask for further safe^'iiards, or where the |)lainnlt' was tin lilt of

sp so poniliuts liiniself as to as- ~ti\e'liiiei l.iiiil, V. Illriiiriiod I. nil

tlip piiiploypr tliat be ntent !, (I'.lllOi 1J7 t"al. TidS. 4!i I,. 1!

Willi tlie iiiaehiiiety anil a|'|ili:inee- fur- .\. .'!•'!.

iii-lii"l. ami will liiin-elf take the eliaiue initi.ii.,,

01 injury, cannot recover against an uni- (iJel.;

.11 1'; Kli . // V. Ili7

Isll'li 1 I'l

no, io All. U^'Ji ili.i:aulcy V.

I ! yA
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..-, .l/,„. ,•„. (|S7.-,1 .-1 s,nvv. 500 |.V,|
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•'•'-. .)S .V. K. ,18: UrI'nrlln, v. .v;,„„r-
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'" '• «''-""'• (ISSl, !17 I'aW.i- l,ii„n„rll V. Dil.rnrlh dSS.",) m

"•l)r^*u •'''••'"•'• "'«"-"'•
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South FloiHia ft. Co. V. l|-,v.s,. ,1 «',•,

32 Fla. 212, 13 «o. 4;,0; ^I'wV:^'-!!

/.;./.'. fV V. Itril: (1874) 72 III .v,
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III, 2.,: I,,„„snll,. .£ \. /, ,,
'
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«'7/".'/ MSIl.l, 1-, Ky. L. l:,.,, |,| ;,
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-•••|«, .•).-, .V. K
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I Iti!)
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Iliiiiiiiliiil ,{ .S7.
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n,i. I, 4'i
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I'll,' .( A. A'. r'„. (181,1,) ]|,^, .|

s. U 7;i!,: /•;,,/„,„„ V. ///,„„/,
' 18!',

I !).-, U is. ,i, ,i!, X. \v ,,,,.,

"j'".-;' (I8!,2, 14!, U. S. .•itiS. ;,7 r ,

;.;-• '•' ''."I'; Ct. n..p. (,14: V.„„„ ,

8. N. W. (,.,4: t;,.l,l,l,„„;, ^. //„,,,,„„

f54%r"v\^- ''"• "'*"^' "" ^

•'

•>;>4, .3,. N. K. 4S(i: /•„/„ v. / ,

V"'''""''
''"• "^"> I'il Ma-- l',i rV K .'illS: UVsr,,/^ v. V,.„ ) „,/',; ^^

h. ff^fV, ,1H!,1, ir,;i .Ma>s. „,„. ..:\
,••,••/"=/'• 11".'/"--, J. .(. .V. ,,. ,-„ V
t.,l,l,r.sl,.,rr ,is7,i, 3..J .^,.^,,,

Sli,wl,;l,„„ V. il„„i.t,r,: ,f V / /.• (,

ll8!,.-.( 107 Mi,.),. „j, ,14 X w ->>

lll'l/lil,,,, V. \li,lii„„„ r. ft Tn :lvi,r
i"!'Mi-i,.25i.,i7x. w.iiH ^,:„;,::,

Muh.212 .IH X. W. ,iO: .l/,„„/„ „/,•„,„

18... ,!,, .^,„. I!,,,,. ,j,j^,. if^.,
hoirl: full, d l;,i„.r rv,. ,l|,„i
\\ls. .•!07. ,S,-, X. \V. -MIO: Til.,,,.,..,.,, V

TiTn-n,."-^'"-"^""'^'^^'''^^-
Ill some fasps. two or „i„r,. „f ,|,,„

«-'i(l.s a,v ,-„i„l,in,.,|._as. „1„.,,. tl,.
MTvaiit was ,|,.,ii,.,| ,-,.,.„v,.,v ,.„ tV-
«i>'»n,l lliat he ,i,a,l,. „<> ,„,„,:.t ,., ,.„„,.
pl.uiit i.l„h„s„n V. I,,,;,,' snu'f i;,
''«:''*1 -12 X. ,1. I,. 417. 41 All.™;

IM

II
,1-

',lll,li„,,l„ii V. ,l,,l,i.^„i, /
Co. (1S!,1| 4(i .M„. Ap|,. i.-,i,'i

.

.l'''t,o„ oi- |„ot..,t {(In, III,, II
ijK'liw cf H. C. U. Co. [187

1

J

In one Viipinia case it !,,.,

iiitin,ate,l tliat thv al»,.,i<-,. ,„
ft a <-<i:ii|)laiiit is riot ,oii<lii,iv,
tlio s<.|vai,t. I{i,hmuii,l .(• It. l; , „ v

^ormuit (18S7J S4 Vu. 107. 4 b. K 211.

-. /. H.

\ no oh

V, III-

:•) Ih-,v,i.

~ to !,

vi.l.'ll,.-

;fi::UH-t
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I:li1 It IS \vc

llic srl'\ llllt lin-i CNprcs-tcil Ilia illssiltii-

i'sliiMi>lii-il lluil lii- luiviiiu (li.iic tlii~ will \\i<\ t.liruw

lil^i(-p(iii-iinlilv niM

-ill Mil cv

II llic lilil-lcl'. il' li<" iifi (•|'Uill'<ls HI 111! WiilklllL

cuts \vli( re Ik' liii- no ^pccilif i;rouii(ls fi>r -upp'-iiii: lli:it ii

"/"

(1_V is 111 lie ilplilicil ill llii" cMI'lir-t, |i.i-.ili|c iiic.-Mcit.

I. Ill oti

tJl.

icr wiiril' Mipki lilts,
I
ircilc.-i-

Iti:,' WlKTC

incdUIIIrl' tlicill

isks

Km

lire iiiHii r-

H'ci;iiiv ml

I Mllil l)i<-

isl lie lie ITi;;iri

ilijriMlnli- Jiff lllUIVilll

-ClVillll ciiiitiliilcs to

inl ;i~ li;ivilll!' il--lllll('<l

ihf i-I-i< wlicrc lie is told liiMl lie luiiv .'iilicv colli iiiiii- lo ii-,. iju- ilcl'tr-

IIVC IIP |iliillic<' or leave tlie eiii|iloyiii,nt.

Tlie rule is p<>rliaps (litlVreiit wliere the inaxiiii, VniotH iioii jit in-

iitrw. siK'citli'allv reliccl upon. S( 1. /'

Rut till' nntlioiitv of tlii« <:i<c "(Tinx to alimit (lie UMiit iif |iropcr stufT. l/i '.'

I* of an i\tniiirlv iliiliiims cliaiiicti r in v /.•.;/i i/oll /, I
iss:ii 1(1 Sc. Si'^^i.

Ilii* as in oil

rotp 4, siiimi.

liiT rrspcet-*. iS :iS.'., Ca^. 4tli Sniis, !l.l

I'nitc^' a'Min-t. or nlijirlKin to, n

A lirakonnn wlio. witlioiit protc-linjj rciiclciiil danyvKiM' liv ,lcf,.li

i-t or rcpoitinp the infiaition of a niacliinciy. if tin' (larty niakin|; llic jir

mil' ii'ipiiriiif.' pastlxninil trains ti-t or

III I'litiT a i-ci tain '^iiliiii' from tin' -.t ;.'ation to icnia

ji'i'lion is nmlrr n Ii'.mI olili

in in tin' scrviir. ranriot

1.1. ali^'lits for t'l piirpo-c of opi'iiiii;; rcn

-tern switi'i it a ili^lanir fioni loiini'd involiinlaiv.

iliT till' Ji'iviics Miilisnpicntly per

Til. ill

niuili f.'rcati'r tl' . tliat at wliidi Iio parity in tlic nlalion of iiia>tiT a

mill, in till" orilinarv ionr<o of tiling's >.,r\ant, Init not -mli as can make tin

III

havf

vtllpl

ali"hti'(l if till" trail! liail hccii act of t'lc scrNant in rcniainiii!.' m a

il ticfoif^ riacliii the western s( rvicc \v liiili lie ki \ s to III

iti'h. cannot recover for injinies ic- ilanuetons from ilcleeli
I''

i!i 11 1\

niaelumrv an

ril fr< falli into an open cnl- involnntaiy act in li;.'al contimplui
•It at tlic place where tio step< oil' tlie iliilvsl If. it- N. 1. /.'. '

U.vf V. S(,iilli<i;i i: Co. (ISIlH) (ISS:!) .Ill 1Vx. I H. 4li .\i I!

Ill, tr

il.

..) C ('. A. 21!), 51) U. S. App. ^l-X. S.'i ' CtimmiiiijH v. Culliiis (ISTlii III .\1...

Foil. :!!•:{. 5-"-

',\i.inii V. YiitcK (18.")S) 2 IliirKt. & In one ease it was oli-ervcil. nrn.ir.i-

y. "fi.S. 27 L. .T. Kxch. X. S, MO dn, that "tlie ri~k from tlie ma-tei's

'linanlinj; so placed as to be likily to lireaeli of duty never re-ts ii;ioii tlie pi

f.ilh. teslini.' or uinvillin^' servani

'lliat a servant protested afiainst r.n not .m ie'/r>.- the ti-t. Ih 1,1

lo/.

;is'' 1/ V

onlir of the master to pursue his work .S'/»i,(/- iHMill !l."> Me. 2'.i.'>. 4!l Ad
with sin h hell;) as he co

p;lin of heini; discliarj

n'nt him fro-n licinj; el^

simiptnin of t!.(

Id roniniand. on lo:!'). This statement is eviileiitly too

\ill not pre- bro.id. if it is intended to imply that a

rotest inilicates in il-elf involiinlaiy

etion.
'd with

1 isk of doini; tin

with an in' ullnient iiiimlx'r of hands ' /.' <f Tunl (

wiiiT" he had no reason to Indieve or (I'.'OO) li Mil 144. .->S N. K

lio|ii' that the order woi ihl he mo.lilied Thi'sp decisions indicate that tin

or revoked. Aliliis

V. Srhnirdcr (IH'.H

/'. if .S. F. I!.
'

Kan. .tl.

pieiiie court of Iowa can s<arciiv U
i!ht hohlinir that an instinct ion is

Pile. !Mi.-). The declaration of a lahorer cironeons which, in statinu' the rule

\K^n se.ks to recover on the fiioiind that that the servant's contiimance of wmk
liis master furnished iiiisnit.ihle pieces with kiimvlcdfre of a li-k char^'cs him
i)f ui.iid for checking' cars on an incline with its as..iiinption. omits the condi-

lias l.een held to sliow that he cannot tional eleiiieiif of the alisence of olije,-

maintain the aition. where it states he tion or pioi(.~t a^raiiist the maintenance

«as well aci|ilainted with the nature of of the defective conditions. <!rr,uUiif

the tiinlier furnished, and had on two v. Ihihii'iiic it H. C. It. Vo. (1S71) U3

(Kiiisinns rromplained to his foreman Iowa, 52.
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291. Ordinary r.sk,.-Tl,.. ,„.|n,.i,,l,. I,.. (•,v,,.u.n.lv 1.,.,. ,. I •,,

;•""' ;^ I; I- Mn,l,.r,.k,.,. in-,, r,,,- „ ,|.
"

,i-k> :nv. ,„:..„.',;
,,

'"v.-lM.,.n kM,.un lu,n„l ,,.,,,„„;,„.,, ,„ ,,;,„_ „,„,,„,,. ,|,„ . ,,;., ^,,

..skn..wl.,|,,.|H.|,i.„un.,l,-,.n.,,„M
1 ..N,„.n..n,.,.. .„ ,1.,. in-,,,.-

"..nsMln,.|. 1„. I.,. ,.,,.,|v,.,|f, ii-,.,:,,,|„v,.,-,,r|,i,,.,n,,l,,v,, .•.-,,„.,.
-n..t,v,..' In MllMT «.,nk .1,- l:i.., ,!,., ,!„• ..rv.nl, uiu . ,„',',

(I'M- ni.t rnliir^c liis ri,:;iii^. win ir ll i, ..„,.. ,.-i,,l,|i.|„,,| ,1,,,, |„. |.,^^|^^
-1."m| .Iu> ,hM,n,.r.- Tl,i. ,,ri„..i|,|,. |,:„ h,„„ ,,,,,,,,,1 ;„ ,•,,„, „,.,|„
IMIM,..- Ml ;.,M-. wIm-.v tl,- injurv wi,. ,•;,,,-,. I U ,|„. n.-li'.

I ,How smmit,;' l,v |Mn„;n,..nt. vi-jLI. |i,i.,n, ..( thr ,,k,nr:'
:

',

'"« (liiiin .-,4 I, It \ >-Vi-;r,'
"' I'll, a ,,i.,,„tiir, »i,,.,i,, ,!;,.

"•' IS,..) 2-2 Mi:,„. -.4. ///,„•/,/,„ v. Ilun,,,h„r.l.„ /is",,, ,

"Lt:;:r::,: •:'::';;;:';::::;" -: r-: -;: v,- -,r r- ',

^ "' ^^--

; ,,"j-h" ..,.'",-';' 7 """ "f "^k- if I.- iMi- s„iii..i,,:, „:t,r,

out povfo •„,,,- any sorv.r. ,|,.,„ to hin ,,1, v i.-,.. duff y \.,.. ,

nm,o, ,.,„M iM a .la,,,,.,,,.,. ..,„|,loy„„.nt. .I.t ll :;,. of tu,.„lv.o„o v.„. ,!„,- ,„In >„..|, a .-as,. tl„. ,.an.„t „„|.li,.,lk as- sl,„.l,| 1,|,„ f,,,,,, tLc'iisnar,-,.. „„ .il„|

f J ,. '',r':^"
'''"> '"• ''•""''• ^i"M„„-i i,v i,i„,„.if. •//„„.,„„., ,, \

.•^'*-
'.,!• '-,:"• ,'"'• ""• '•""'•* <ll-.'-ii>^s- <„iita,.t of M,i„f. part of his ,„•,-,,

„'
ni^'.

iiKS-..., ol l.,;,-,.-l, onCoatrilaitoiy .\,.- „,„vi„.: nia,-l,i,„.rv. /•; s I ,,„„.,. r.„'
I ;:,„,,. i„ vvl,i,.l, thai a,ithoi- ,r,li,.i-r- /,.7 C,,. v. irh.r'fr (iS't:', '-,

I' > \
(,(• (Imlnii.. «hi,li (lia,;r,.s a ,„i„or will, J:.',,, .",1 f s; \,,,, 71 -,|r i .;,,i

t.l». ,i>si„„ption„f o,,li„a,y ri-k^. o„ (1„. /;„/,„ .,/;,,. ,„. v / V-V / v,»"i 1 vi V '",

(

Rrniiml that. „,iii„:s l,avi„- „„ p„u,.,- to C. A. .'Ml. 12 V S \|,|, >,,„ -,-,
i,

.'

iiiako a i.oiitra,-t. th,.y aii. „<,t l«)ii,i,| l,v !,|;i: /'„/„„, v linnKon' i
]-^;: V

thpir exprcs, coatract'. witl- th,.ir cii Mi, I, !-_> >;! \ \v ,;-.i. /„,„ , i;),.
pOyns. „„.l fl,.,t for Ihi, ,,.,-,,„ „o i,,,. .,/, I |s:,,r.-,7 Ml '\,',,,'v,- , ..,
|)lifa coiitiact to asMin,,. onli„:,,v ri.-ks <;„;.',.' ilss7. )!i M,U't;„i' ; , \ K
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tin' I'liimiion ii|ii'r;iliiiiM iiiciili nt in ilic pcrrnnniini'i' nf lii-i iliitii^;

l.\ ;l ilrt'rcl ill all ii |i| il i:l ll'i , \'li<Ti' I.lic i'\i- IcIICi' ut" llial ilrltcl li'M'S

Hut iiiiplv IK i;lii;iiii-i' iiti iln iiia-ii r'.> pail,."

It will lie oliMTVcd that, tiic nilc, a- lliii >lai.(|, ililTrix I'loiii liic

ciiri'i ^|iiiiMliii;r rule appliraMr tn iiti ailiill in our iiii|i"i'iaiil

ri>|iii-r. Ill tlio i-a*c "t" ail ailiiil liir MT\aiit".s iiialiiiii\ to

ni-nvi r fur injuries r<-.uli Inir tVniii nrilinaiv ri-k-* is :!. '•lanij in

leiiiii wliicli ai'<* imlicat ivc of iln' fad tiiat, hi.-! I'liiiipniiiii-inii

i.f tiinsc ri-ks is |ll^^ul^(lI in llii' ali-i'iicc of cv iili'ii'c wliirli

jii-iiliis tin' ii|i|Mi.iii' cuni'lii-ion. In tli<' case of i tniiior, on

;lic oilior liaihi, llic ililVnsc of an !i~-iiiniition of onlinarv ri-lv is

vifwcd a-i oiif wliicli i- iiiorile coiiii.iiuiial ii|>oii tiic |)i'oilii<-iion of

-|.(ritii' nnil po>ili\<' <>\iilcii('c ;;oinL' ti> -^liow tjiat the ri-k in <|iii-tion

»;i-, as a inatlci" of fact, (•iiinpnluiiiiril. In >liori. ulicrc a iiiinor is

i-i'i'i riicil, orijinarv ri'^ks arc, for cviiliiitial piirpo^'s, alwavs treated

ill ilic oiitsi't of tlic inqiiirv as cNtranidinarv. and llic Imnlcii of c-ial>-

li-liinir till- S(r\ ant's ''oniiin iicn-ion of tlic [lart iciilar ri-k is cast npnn

:!ic ciiiplovcrJ Soiiic courts, it is true, lia\c laid it down t.Iiat, whero

.iiS: lUil.,1 V. I'-/. V (1S!I3> irttt \. y. l(i-.'l): and tn work on tlio <nn>tni( tinii

I.VS. :U \. I-'. |(i:>'.i: Wnjilirln r:l.i V. ot :i l.iiil.liii',' '/.'rdiiv v. \'i',il ,1 /{,.,,«.

^i„,ri.,is' SiiiiK,- /.',/. r,i. (isniii 177 1//./. (•„. |iH'.i:ii .-> Mi-.'. :):ti». sr, \. V.
I'ii. ,"ir. ;t."i All. .VM'.; aiiil .ill»>r iM-.s Sii|i|i. .-,ii!l; Miiick liy (ilij.ct wliicli llip

litiil in 5 :W>. notf 1, siiImI. (Ill <l m ./.. -nvaiit nf :i tliinl party li't fall linm
l'"-l. an ii|i|ii'r lliior i

.

V\luii' a iniiKir luakiinaii Iranini; out In an ailinn a;.Miii»t an i'in|il(p_'<r fur

"I tin' car \vii> -.truck hv a >\\ltcli Liruct ini'iiic-i -m-taincd l>y a niiiidv cni|il">ci',

Hitii iIh' |M)-itii)ii nf wliicli lie w.i- fa- caii-c.l hy tlii' falliiiL' "f liiinln'r wlii'li

inili.ir. lie caiinnt iccnvcr. /.'inns v. lie was [liliii^'. wlicro then' is nii i'\ i'lciici>

/,.!/. ,SA„.,- ,( .1/. &. A'. („. (ls77i 12 tl.at llie wnrk wa-i .lanL'crniis. nr that lie

liiiii. 2s!i. ili'l nnt kiinw linw to ill) it iirnpcrly. nr
N'c also I'li.li'it V. I'hiii/is (ISsii) that lie was wanlinu' in ca|iacitv, anil

U:i .Mas-. -J.-.s. 21 X. K. :i7il u i|irc- tlieic liciiiL.' imtliini; nllc<;cil as to any ili-

liiii-i"ii nf li-k pioveil liy tc-tiiiioiiy of fci t in llie a|i|iliancc-.—a non-iiit is

iiiiinir liini-clfi: i)'i'ii,iiiui v. W'Inlhill |iin|perlv eianted. Sims v. Hail if It.

NiTi lii'i Ma-s. .)!;:(. 4S \. K. sil: A'. r„. '(Issii, 84 Ca. l.-)2. Itl .S. K. ,')1.!.

I'j'iti V. I'linilji (I.SIMI l.">:! Ma--, .l:',:!. t'orim r .Vpiical (ISsS) SO fla. SiiT, fi

Jii N. K. 1IMI2; /(( Siiir.ii V. SI,
iff, ,1,1 S. !:. .):•.).

\i:ils (iy.l2) !.V) -Mass. 47(1, :il) X. K. 'II, I,,, iff V. Y, ;c >.,,/, C. ,0 //. A'. I{.

SI. I'll. I IsT'.ii 70 X. V. 12.-).

A- that nf loiiplins ear'*. Ii'W.v v. 'Whether an infant is to he treated
7' / '>. .1. .1. if fi. T. A". Co. (1SS4| ,-,,-, as liaviii;; ii-siiiii..d the ri-ks nf pi i-onal
Mi.'i. 1211, 211 \. W. SIH (evidence lieie injury to hiiiiself fmni pcri'mnianee of
II ::itiveil ciilpaliility on the |i:irt of dan;;eroiis l.ilior, and hehl to the vwr-
ilie-e in cliar^e nf the train I ; llln,r v. i i-e of ordinary care in order to reciner
(li'iit A'i'rc)- A*, t'o. (tSilili 42 \\ . \'a. daiiia^res frniii his eni|ihiycr for a per-
Tii:i, 2ii S. K. 444: Ti.kis «{ /'. A". Cn. v. -mial injury, depends ii|ioii liis capacitv
i',:iil,,ii (ISS.'ti (il) Tex. 401 ; I

'

iiil'iul: v. .ind litiiess" for the particular kind (if

/.I'.c Share d M. S. It. Co. ( 1.SS2 ) Si) lahor npoa which he is employed when
liid. 1!»1. iiijiiicl. II, l.i.-.i, I- V. I\, III nil. II 1. 11,11-

.\ iiilnor of nineteen assiunos the dan- '" > ' o. ( l.S!i2t 1.'! Ky. L. Kep. SIS, IS
;;i'is incident to work on a constniciioii .". W. 4."il, where it was ai iilin'_'ly laid
li:uii I r.riiviiill,- ,f A'. A". f,i. V. Ihii- .lo.vii Miat the Jury -l:u,i:,l I.|. iii-t r'li.ted.

u,is.,n [hSII.iJ l;i4 liid. i;:!li :l.'! .\'. I-:, in ev ly c.i.-c inMilviii^r t|„. Ii;il.ility of

jHi
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a iiiitmr x-rvanf Im .,f -nrli an nv'f HkH In- |,li\ -ical n ,1 i,,. nial p..-. , r-

Imvo \iiiM:illv atiaiiM.I lli.T full ih.i-iirifv. hi- ri-l.ts *m,i .ii^nl.illti, ,

-lioiiM In' t.--t.i| l,v I.Ik- -airio slaii.lar.ls a- if |„. uviv ar|iii,|h ,„.

I.. "ifN nil,.' Tl- imprr I..;;i,-al luoaiiiiiii ot' llii-* (lofiriiw, |„. , ,

'••.III- t,, Ims n.,t tl.ai III. IV i,. ;h I'-anU a iniiiMi- of ilii:, ;,::,., ,, ,,,

-niMpii,,), iliiii onliiiary n-kr- ar.' a|.|.r('<'iat.(| aii>i arrcpic.i, l.m ,, ,,„

l.lial ill.' a;;<' itM-if runmitiitc- spriii,. cv il^ n.-.. « h U (,!.ii - i|„^ .,,

Miini)li..ii 'l"»f 'Iktc is rin siicli a|i|.iv.liiti,,|i )ir„l a.T.phMi.T. '|
',,.

,..,i

r'vt p..-lti,,ii n!i,l.Mil,l,Mliy is >iiii|.|v this— iliaf, ..n i| ,„. I,.,,,!, ,

iiiiiH.ri.i.l .rioiiMJ, t,, iin,|..r-f,iii.| (Ik- ri-k^ ,,f a .hmviTuns ."iii|i|... ,,,,

,

imi^f, li<. .|(viii.m| t., Iii.v,. a.-i 1 fj,,,-,- li^ks t.. llic saiiir cxii i.t ,

th..u-li Ii,. were an a.lult." an,! i|,at, .,„ th,. ..;||,t lia.nl. if a mii,.„- |^',.

Ilif i)iM«(|.i '.. a minnr wivntit, to fir.,1 \. ]] :;|.-, .-^ y y -.i, <• ,, , ,

i«r til.. pi,.ii,!,ir mii(-s i,i- „y,.. i„f,.|ii ;>, m. n ;„/,.„
"

lil-y. Illl.l ,.S|.r|i,.|l.r «,.1V Sll.l, ,1- to In //„,„v V. r.,l,hr.,,r 1/,7/s IS'U
MMliM.. ,1 Minn Ml nnliriaiy .ai,. ami pin- (,rt \t. |. .i; \f| ..,;,, j, „ ,, _,.. ., ,

.(.i.n. t.. I„.|,..,,. liiMi .,i,allli|.,| an,| littr.l (l„. |..„.it, „f tl„„. a '|,„v lij,,! |,

.. I!.,. ,l,,,ar«l,,,.h lM...|iip!,.y,.,| |ii,„. plny..,l in ,, fa.Huv. tl,.' na.iii,. ,., ,).

S-47"-,.\. '•«:.";:' t '„" ''" ;''i'"'.v, a,..allMia..,.|'-,oU... .,,
I IS, 4) ,), r-a. .IS'. \H .\Mi. I!,.p. Jl-.', I,v th,. ii.iv. I.iit all,,,.! n,. l,,-i- iip.n..,..,l..,| ,|,„-: -I, „,ll IH ,1 fi.in, .„„..|„-i„„ of ,„,,. „,||..,,. ,h„ ,,,„..,i„„ itil. ,|..i-.,.n Ilia

. ,n a.tn.hH Uy ,„,.,..,- al,,.!...,. 1„. -|,„„M I,,,,.. r,.,...iv,.,| i,..ir,„pir-n.i. auaiii-l tlii.ir ..niploviT.-, »i. r,.<- (i.m- a« tn tli,. ,1a, , „f , ,.,t li, ,„„

,

,.-.1.,,. a- s,„i„,.s ot lial.ility III,. in..y- niiliar «,„k « 1,1.1," lie was J„.lJ,\
p..|i,.n,... nf tl„. H,.,A.,nt. ami tli.. want of <all,.,l ,ip.,n to do
-IM.il,.. in-tnuti„M a. to 111,. ,lan-,.,H.,f \nn,.. .iis olli.r .I,.,.i-ion. in > '

,
'

1.^
s,TV...... an,; w,. siwpj.ml .1,,. ml., tlii. piin.ipl,. is tak.n In, ,.|:,„.,.| ,Jlliat th.. »,.n:i:it assi s ih,. ,i-l< .,r tl„. k foiiml •it, ,| i,, j :i ,,, „„,' , , ,

-..IM.'O, tth,.n I... has not knoul,..!:-.. I.y 'I I,,- p.,int Ihiis .h.-i,!,-,! j i,
.,,„.i

..vp,ji,.n..,. or l.v Hp,.,-iii,. insti-n.Hon.- Ik -,.,,,.,!. ,,„|,,. in.h p,.„.|,„, ,.• ,1,'

h, Wr. •. snr'h ,is|.:., .,,„.. ^^,. is ,,,„.-, w,,,!,,.,- ,.„ i,lfa:,, "1;, '!,

•^-
r- '

,
' "!'•< '''"' »li.it III- "' -liall not Ik- p.,.-.iMii..,l ,., hav.- a ..-,,

.•••-sily of
, ainin|f an in,.vpni,.m.,.,| boy ,/,,/ for iiml,.istaii,lii,^- il„ ,„„,. .,..,.

ot s,v,.nl,.,.n of th,. ,lan-,rs in.i,!,.„t to ..iiiployni,.nt, a.ror.liiiK a, li- i- .1... mniaiMJ.ary „t wlii.li h,. j, s,.t „t woik is Ulo»
'

fai„ auo S.... 5S M'l ,•,..
mit <li-p,.ris,.,| «ltli I.y tli(. fail that tli,. ami ,14! ,/
ina.li.nny is in p,., f,.,t onl,.r, «!„.,,. th,. A i-o .i„t is -noil a-ain-t i ,|. ,„,„

l-.T''."". 11
""' "'"'" '"."'' "'''y"."^ .'''!" ''•< ''•'-'•'! on llio ^'.-oiiM.rtliat tl..^ -. n'

' " * '" " '"
- •

^1 ^^^^^

U.I In

nil., as to tho assuniplion of ri k l,v a ant vv.is si\t,...n v.ai-s of a.',. in,isrivant havinjr ...jnal knouli.l^.^ with tl„. sani,. p,..s,„;,pti„„s. i,7 ',;.,,
Ili.> nnstiTof tho .laiiL.iT in.i,l,.nt loth,- .oiiipi, lansion of ii-k- that mv iwork ••pi,..,,ppos..s that th,. s.Tvant ha^ rahl,. to an adult, arc aNo apnli,. ,i,|,. |„
siilluiint dis,-r,.tion to appi.^ial.. th.. a minor ov.t foiirl,.,.„ v,.ais m ,.,
.Iai,-,.rs, ami has no appli.atj.m to th.. Win,,- v. S„„ A„hn,i„ \y„l, ,„,., I .' r.:
,.a.-o of yonnff and m.^xpiTi,.,,.-,,! ,.|,il. i |,s!i,-,) !)T..\. Civ. \p„ 4i;.-> -i - W
dron. /is/,- V. r<ii /.»//'./;. Co. ( I SS7) •.-,>

72 Cal. .-iS. l:t I'rt... 144. That th..r,. is 'M„h„,„a ." ,.,,,1 If Co v 1/
no pn.siiniption that a minor under- ilsiiii) n.-, \, .-so .... v„ \--.

i
,,

stamis or.linary risks was al,o r....,,- , v. ,:,,:. „. f;.',.",/!,! r,.
',

l-.j
iii/ed in Mvhitimh v. ,l/,s-,soun /'. /,'. („. l:ij |„d, 114 i,-, i 1. .' ,s- ., -. l-

(1S!.4) 5H Mo. App. 2S1; UoW., v. .".T:! , „.e S 2411. noi.. i,/ ,

'^-'^'''l!'K""'J '-' ''" "^"•'" '•"' ^\''^- "O""'' V. .!/,..\-im,, iLS'i':, .V, \ .1.

1,H, 0.1 N. W. 8,; i:ni,i.^,illr .( A'. /.'. 1,. 4!is. :!7 \|| m /.„,„,„ r,,//- ,'<...i

Co, V. 3tadduj: ( 1H'J3) 134 hid. 571, 33 OH I,;,, v. //„/, (|.s;i2) jU \,k ': l>
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iiMt (!ic tiutiljii (M|i;ii'ifv jiiiil I \|H rii lice lu ii[)|ir. .iiilf til.' .Imiiuvm hI'

iiiMiri|ili'Viii«iil, a iiiii-nr wlici ciiiiiliA* liiia liiiTciii uillnnii. iii-tiiwl

in;: liiiir If* ti, iliusi' i|;irii;<i> is lialili- lor iiii iiijnry iina,Mci:i. .1 liv lii-

(|r .-n III ill!<|lii;(llcc."'

Wli.ii i- lu l>c n L:;irilc(| a-' a ^niliciciif. nri' 'o JiHtifv a I'uiii! in I1..I.I

iir;, a- n ii'aiirr .,!' law. tliat tlic .|.'lVii-r i.T a»-nin|ii,iiiii i.l' ..i-.Tuki, \

li-'.- i- availalilr Ik llic iiia-trl. iiiii-.l nli\ i.-ii-lv he {"•tcriniliiNl 1,-, r.ni

>i.l.iiiiir the clia racier i.f liic v\~k I'rMin wliii'ii ihc iniurv in -mJi n-

Hilicil, in it., ri'laii.,!! t<> llic adnal a:;.' i<\' liic injiiriMl -c rvaiii. Ii

-cm- iva-HiiaMc Ic >ay ihal, in ihc ca . ..t' a \<rv vniin- rhil.l, ili.^

r.iii-r i>f f'irc-iiiii-laiii'i> iiiii|<-r wliirji an a|i|irrc-iai icn <>f siidi ri-l^- i~ a

iirn -arv inl'i-rciicc i^ .m. iiarmu- iliat lln- i|. "trine nf lii.ir a--iiiii|ii inn

-liNiiM ]^ n';;arii.M| a- iir;ii-iicallv -ii-|m ii,|,.,|, Jn -,, far a- il.-> ajiplira-

li.'ii is a mailer niiiler the e..nir.ii ..t' the ceiirl." |!iit it inn-l U- a.l

iiiitii-.l that s.iiiK nil> Iiavc ;;ene In -ncii hn-lhs in snhjectinu' e\
liviiic.lv _MMinir iM'l-sons tn ihe (mMim ,|llellce.J ,,f ail iin|HII<-<l e(,iii|Hvhen

Miiii (,f the ihin-er III uiiieh ihc iiijnrv was .jiie. thai. 11 i- 'illieiill f.i

ii"'rt ihit aiiv >iieh -rcneral priiieiple ii.s tjiis lias Invn ileliiiit.lv

(-liiMi-heij.

Iiiferiiiaticn as to <inliiiarv as well as „tli,.r rls!<« i« eoniiiionly c.m-
vi\((i tn niiiicirs l)v iii<aiis <if in-irin-lJun. See eliajiler .\\i. If tlio

iii;i-ter has adeipialeK- ]iert'..r'iie.l his diii v i,' ihi^ n -p •.•!. iveo\e,-v hv
llie servant, heenni«s iniiHi.vsil.le fur tw.. rea-o,,-: |-ii-t, l„.,.;ni,.i the
lllil-'er is <>iiili_v ef no nri;lii;enee in ih< pivnii-e^, aiel the -reneral

S:. \V. (100. TIliM iis|„.,-t nf tlic |.iiM.'i|.lo U iiM.1,.1- till. ;!-< ni t,, , .,t\ oiio v.Mr.
i-t,ik.Ti fnr-.'ri.rinMlii, iiM,,t of II,., ,-;i.,.s sl,„„|,l .1,1,1,1 I,,,,, 1, .,„ . „-„ 'l 1,-

'",;:' ''1 '•''"'•'"*'"'• ''"^'-
'I -il'i'il^ i.l.Mi '.. ,0, '„„,.- ,.,„.

Id tlif s,iiiii. I'tXvft i, Ihilf. r. rf .Sf. |,|,,Mi,ci,t ' .1,1;,, il, ,, >, |„ ;,„.
/. /.'. '•„. V. ./„„.,, (IH'.iOi 71, -ri's. .'l.-iO, srlf. Tlii ,1... |„,u,-. .|„, |,M >.. U

. .•(:-». Tli,.r,. Ill,, iiclii.ii |...i„t ,.|,f,,icr.l ,n,-t ,1 rliil ..f l,.|. ,,,
»;i- tl,;,l III,. IIM.I.T h:is li.il!,. I,,.,,,,,.,. ul„, ,.vi,i,.|,i|v «,„iM „.,, |,,,>.. 11, ,„,.'
III'. IMllllir lull! |.,.,.|i ..iiii,!,,,,-.! wilh.Mlt vit.. .Ii-,.|, linn „,.,| |.-,n, •. • \ .,

ll"'<„iiM.iit of l,i< pi.irnl. iiiit tlii. ,.|,.- MiiliiM,. ,i„|.|,,.,,, in :. ,1 : -i
iii.i't IS iimi.>ti.-;.-il in tli,. pir^int c-oii- m s." //,.»w..',, ,1 (,•, \ ,

/. .

iM'iiioii. ri,,. |.\i<t(.|i,-c or nl,^.|ii-,. (,f /,
,. (isTiii .-,1 -f,^' •>7'i) 1,,

l"'l-|.|lt Illliy nllVrf tin- pillClll's li-llt of 11^,.. »|„.f,. ,1 yn.lll, ,,l'||i„. I,,
ii'li. M fn,. „ !,„.> „, s..r\i<vs. I.iit. Ini- n,) jiiir,! I,v -I iiiiiiiiiir^ ,,..,., ;, I,,,,
"-"""'""'' "ll'-lv II s<,.|l<(. of tllP on :l liiilun ||„,U III.' ^illl.- <•,.

»1,1N- ,„„p|Mim.,l of is til,. ,.xp,„||n. of Til.. l,MV:,t u,.i;;l,I „f „,|||„„iM
III,, minor to a ri»k wlii.-l, hr .li,l not llii, ml,., ••tlmt. if n ,,.n.ii,i l»-

'"l"!'""''!"'- IIk' ^lU'.' of l«.nU-on,. v,.ais. „,„1 !.Nr <liiipt..r xvr.. iinlr. and alxi thp ii„t l„.,.n in-ti 11, i,.,l liv't'i,. iiia-i,.r •
C.1-..S ,.it,..| in !S ;!'i!t. n, '.. 1, ,,.«/. wli,.iu I l,wj,,. of hi- ,.ni^..vni,.„t ii -
]!" -irv.iMt »as allowi'il to r..,-,,v,.r for .pi.^tion f,,r ll„. jiirv uii,.|li,.r h, '

iii|mi,.s rrsiilliii- from various ,.»,is,.s. aripiir.-.l siiMl.h.ni lci„',ul,..l-(. of tl,.. .l.r,
III a l,.Nas caM. vv,. tin.l tlio follow, yirs to <.x,.nipt tl„. ina-t.r from li . .il

111'.': \\<- ilo not lii'lii'vc that. ii|Kin iu in r:\ f iiijiir\." Tirtis ,( I /,
prini'iplis ..f piil.li,. |„li,.y o an- r',,. v, llri,/.- 1 |s;i.t ,' s:t r..\ .VW -'o -<

tl..„ I'-." "IfV.. f:>.t 1!,at

•<l. 1. M, Si. S.—4j.
iiplojic \V. jU, l.uKliiijj tliat lliL. triul toinl liaii
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l!

prim-iplcx Htiifi.l in ?S .'I. CO, ./„/,, <.|m iiti. iw n l>iir tn tli.' ii.ti,,i,
':

uikI, nifdii.llv, Imi-iiiim' II |.iii|M ilv iiiinK'ii.l iiiiii.ir MTViint mii ..

lakrii t » linvf iiiii|«rMii..J ilir ri-k- t., uliicli ilmt iiistniclinii ivl,ii,,|,

41111I UH III.' |.i'.-uiii|.ii..ii .,f hi, ii;ii..riiii.ci.t' tjicc ri-ks is iIhh i, l,uit,.|.

Iiii' U!*.'tiiiii|il,iun iji \\u' rirk Iprnum I n nciT.-.aiv iiirci'.nrc.' '

A niiiii.r, nllliu;.!..|i ti;ii vuiim; l" Im- flmrp-iililc nii.lrr tli.' .iniirn

htiiiKTH Willi c.iiilrilMiti.fv iir;:li,i;.iin'. miiv !« iinnl.li' \„ vvr>,\,,- (.„ 1,

i-i'iisuii tlmt llif ovitlcticc hliuus ihiit he lullv c.iiniiivluii.lol |,|„. n-l,.

involxcil ill ihc iict wliidi i-.Mi«ti| liis iiijiirv.'*

Finiii the f.ii-cyuiim: n niiirks ii is niniiifcst tlutt flio in.jtiirv wli. i!i, r

a niinnr wrvjiiit 1ms ii>'.iii,if.l in a |.aiticiilur iiislniirc lii ^Uw.tn
risks of iin cinpl'iviiunt nlwnvs resolves iLs<U' into iin fxnniiiiMiiMn ,,|

tlio \V«'ii;lif of the evi(leii('<. wliiell t^'li.ls to estiiMisii or lieyaliu- llir

iiilVr<'iie<- ih;it li<> iiiii|er>io.M| it. A fniilier di- "s^ion of tjir ,u|,j,r!

will tllelTlolv U' ll|.J.Io|i|'i!ltely rcMTVeil for tir .IlllptJ'r whieji ,1, al-

griieijiily witii the cireniiisiani.cs iiiidcr wliicli 11 ^ ii>reheiiMM|i (,i

ri-k- is ilii|iut<'<l to sei'. .lilts. See ;!iJ ;!',»> I I mi/., y)a•<^

292. Extraordinary risk*.— j,, ;, minnr. as to an a.liilt, tli.- piin.-ip!

is n|i|ilieahi.' that lie iloe- not a-smne any risks which iieid'er In imr

liis father—-upposiiifr the latter to Iiavo ina.lc th« eoiitriut luil

rea.soii to U'lieve that he would U- ic(iuinil to eneoiinter.' ( .\- tn

prnpcrly rcfiHcl an Instruction ttmt nicnt, those onliiiiirv ri-1<s nf tli, ii - rv
"till' plaiiiliir slioul.l Ik' regard. iI a- siii i<-.' wliicli tin- nl.viMiis I , iliciri. .., lin.
juris lM><aiiM' 111' was of Hiimciciit »t;i' In'iii poiiitr.l out ill a iiianiiiT suii..| •

Hint <Iis<-r<'tion to omitiact uilh difrml- tlir roiiiiiiilM'ii'ion of llicir voiiMi .11 I

uiit jiikI a>^llIm tlio ii>ks iiiiiilciit to liis iiii\|i, ririiic," HiiK!iniii v". //,//.
fiii|iloyiiicnt." Tlii's<, passa^rcs simiii to (ISH.-i) 47 \. ,1, I,. 12; fi,n-i„„i.,: \

ooni.riiplalc- thcoii'tital. ratlirr than a \l,i,llcr (liKIO) (ij N. J. I,, -.'l I, 1: \'i

piaiti<al, Kiispciision nf tlio (loclrinc of gtH.
tlic a-Miiiiiption of oriliiiary ri-ks ill tlic "On tliis jjid .11,1 ttic aitioii fii'.

iiislan.'." r.f.rnil to. itiit If lliis is real- wlicic a lioy iiiicln fniiit.rn wai- .1 .i-v

ly its inraiiin;.'. it is t(«) suiipin;.' uti.lcr was iiijiinsl l>v (.'ctljii!.' a^ti'i.lc nf mi'h
uny vii'W of the ii;;hts of mliiors. ahl.- dnois .lo4iii;j an rli\at ; .11 iiiM

"Tliis M.,.|ns to Ih' a Intl.-r way of rai-cd liy tlic ch'valor as it a m .1 ("r
putting till situation than that wliiih U thr piiipo-c of sccin;; who mm i. Vu'
indicatrd 111 thi- statr nt that thf clrvalor Udow and "im \riiliri" lii- rii-
saihc iiihs .M to liahility and oldiualion iny it; the rvidcncr hrin;; lli.it li- luJ
an- npplKal.lc iH-twiin a minor «.r\aiit hiin fully iiwtruili'd as to the 1 1. 1 ii.i

nn'l liis master as arc upplicali!.' in a umlii^lood its operation, and li.d 11-. I

caso in which an ailiilt is injured, siili- it hinwilf nianv times, and li.id hr. 1

jpct only to the limit; tioiis eieiited hy told not to fio "upon the doors. A.//'
the rcqiiireinint resting; upon the iii;is- /,„/,/ v. .triioW (IS!14) lii.l I'li. Ji;" ."i

tor more fully to advise nn ine\p,ri- .\tl. 8s:i. In IVnu-vlvania the., i.iiv

eneed minor of any dandier incident to of licini.' nci;ljirent is eoin lnsi\,lv |.i.

the business than he is riMpiired to do in miiiicI not to evist in ihihhcn !i >s ili.in

the ease of an r.\pcrienci'd pcr^m en- foinlecii viMrs of n-je. See S :!IS. n-'
pa;.'ed in the siinic l.iwiii,.ss. y, mis ,f ' In inn I'. I( Co v F'l, I lis;.!; IT

/'. A*. Co. V. Viullon (ISSli) lid T.\. Wall. .V>.'1. 21 I., e.l. T:!0. citrd tn t'ii-

*"'• cIl'iK-t ill \iii ihiiii I'di-ific I'.iiil I',, \'

"•Minor serv:nit* . . . arc lield /,',>/,„,.,,/./ (H'l.'ti 7 ('. ('. .\, Is:, \r,
\'.

to a'^siinie. l>y tli..ir contract^ ..f iinjilov- S. Xpp. 2!i2, ."H |-'rd T.")!!. A i,;: . i ;!i-
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I'ii... ..f tlii, clii-^ ..,.. Inii'i" r. >:5 It'.o |i"l./^'.) Out' ..iImt liiiml,

it i- ('i|llilll\ \m!I «< tl I'll 1 1 lilt llir ill', iiiii'i- 111 ;i Hiil'Mi". ;i-~l|lii|'> ii'ti ..t

.-iiili li-k- iiiiiN 111- ill, n' II |i\ iln' ri.iiri wl.iiT i\»' f. ill. Ill I ii.i-'iii

iili!\ -Mvi'|il ililf lit ii'i iiilii'i- run-' nii'ijiiii n, , li, it i|',i,ii, ii>>i

uillnliltlilili;^ lli" MMIlli, lui'l ,\- I'llll illti'llii^i llri ill .llloi'iiiil i<i|i ,i;i<l

ii- lllllv il|l| l( rilllcd lilC llilMJ^l r 111 W llil'll lie U;|^ I'V |M.-r i' ;|» ;( |il;|l| iil

lll.llllic jllilumi'lil till. Irr like (•i|i'UIII«lilllrf".'- Ill ii '.'I'.i'.i. ji'^l
. il will

jir -liiiun iiikIi r wlnit rirciiiM-liiiicfT, a iiiiiinr t'linic?. wiiliiii tlic ujn i,i

ti 'II lit' till- iiriin'ijilc.

riiii.l l>y lii< mi|i.Tii.r to iiiTf . tii«k .s'/i. / r i|h:i:|) 1 |.-. Ill ri.;!), .1:! \ i:,

ii.'t «illiiri thr r.iii;;.' nf lii^ , iinil !i|t; Whih v. \\in.„i<iiii, l.in<u>i,,ii,l,',

.1".^ iitil iHMi .>,iiiil.v .("Hi ill ('>, ilH'i.'i 1:11 \. N. 11:11. .'Id \ 1;. •.•:(,

iii.i-iil ri-k fiiiiii 11 ililcrli\i ii.iiicr, Ihil'ii \. T'Kiiff llNsTt lii."i N. ^. :ii;,

iilil..iiiKli lie ix iirtiiii. Iliiicdt.' am! i.ii IJ S i;. .'Hll
; \l nhn, I \ . Shinh 11 \ \s'M

il hill Uitll till' *lllll' k-Hmlllii;,. VMMllll :.-, Mil. (1,1. J.l ,\||. limi; //,,,,„;,,„„ i

,i.-iii'i<' Hiiih inn I'll It'll li-k. /,./, 1/ \. ././i,,w..i, //m.v »'.., ils:i:)i ,sti Wi- :,>l.
(,i/./,„,ii(i ll,„H,sli,„ «•„. ilH'Mii 11.-. .-,7 \ \V. i'M lUiiU.li ul .Uliili.iv
(,il. isj. 47 I'm'. I.'. ,|,il\ ).

' llndiimn-lliii iisiin Uilhitij I'o. V,

I I
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CHAPTEK XVTTT.

COXTailiLTORY XKCI.M^knck IV IMCSPKCT TO TUK ArCFI'T VXCF orKKTKNTIOX OF A GlVJiX K.Ml'J.UV.MKXX.

2!I3. Intifxltir'tory.

A. U.M.KR Wi.AT .MiCl MSTAVCES TIIR SKKVANT's ArTIOX IS HAlmFn.
2!M. Srivanls acccptiiino of .hili.N for wliicli lie is not liltcl
2!lo. X.-li-.n... „ot infrrml from (•ontinu.inpe of work, wl,...,. .,.rv,nl 1, „1

_

no knowlclj-,. of tlr.. nl.non.ial risk win..), oaiisod his injin i, -

JJ(.. X.;-l.;r.n..o not no.vssarily inferable vli.rc knowl.Ml.,v of ,|,.f..,,, .,„i,
IS sliown.

207. KiiowK.,l^.c of dcf..cls,-»l.c-n sufTiriont to justifv inf..r..nc,. of ,„-!,.
gence.

208. NVj.lij;en<e inf.rro.I. ns m.nftor of law. whore knowledge both „f ,i,-
fects and coiiseciucnt risks is shown.

298a. Illinois doctrine.

2m Kationale of the servanfs inahility to recover, on the f-ro.in,I of ,,,-..],

gence in continiiin-; work.
300. When negli^'cnee is not ini|,uU.d, ns a matter of law, to a servant «1,„

knows of a ri>k.

301. Missouri doctrine as to the efTect of the servant's knowled-e
302. Volunlary or invoh.ntary quality of the servant's action i>rc,„iUi,M.

ing work.

o. \\ ill power of servant overcome.

6. Srvanfs fear that he may lose his position if he di-oI,..v.
c. V.diinlary action n,>t predicahle in the case of seamen

302a. Duty of the servant to ,p,il tla- en.plounent when he ascertain- tlut
he is e.\po-.cd to an abnormal ri>k.

303. Failure of servant to report a defect.

a. Cencrally.

6. To whom the report si- uld lie made.
c. Slillicu'iicy of the niitiic.

304. Duty of .servant to icnicdy defects.

B. RELATIO.N nKTWKKN TilK nUK.N.SKS of ASSLMl'TIOX OF Itl.SKS AND COMlilP.nOItV
NK(a.i<ii;.\(E.

305. Generally.

300. ],o;.'ical imicpendcnce of the two defenses.

307. Conlrilmt.oy ne-li-ence at the lime of the injury is material only in

eases where there has h'cn no assumption of the risk.
308. Cases not giving due ellcct to this principle.
3(i;i. Defenses confused (n\ ing to inaccuracies of terminology.
310. Doctrinal confusion between the defenses.
"I I. ''onduding remarks.

708
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Tlif (li-fciisc (lis(Ml^s(ll ill lliis cli.'iiitcr is tn^iifcd in ('linpl( rs xxi.

\::\v.. /I'isl, wit!) rcliitlMU L<> ilic t'niir spi-cial clciiunfs indicated bv

ilic tiilc-i.

293. Introductory.— In ilic imccdinu' cluiptci- it. lias lny^n sli..un tliat

the sf'rvant.'s as.--iini|il ion id' a I'i-k cni-cd iiy llic master's MCiilijicni-*'

i- liascil ii|)iin tiic liy|pcitli(sis of an implied aiii-eenieiit.. lint it is

(ili\ions that, iiii<ler tiic •icn<Tai ]ii'ineiples of tlie law of ne;;li:;cnee.

(vid<-ii('o of tliP servant's cdiitimied expn-nn' of liim>'lf Ut a knuwn
pciii also raises a <inestiun wiiidi is independent of the conventional

I'lhitions of the jtartics. rl:.. whct.lier lif^ was aetinir witli reasnnaiile

]inid.n('0 in <'iicoiint( rine that, peril. Side liy side, therefoi'e, with the

scries of casfs in wiiich the dei'en-e I'ai-xd is nn assumption of the

rid;, we finii another series in whieii th<- tlieorv npnn which the niast<'r

seeks to rscapo liahility is t.liai the servant eontrihnied to his own
iiijiirv Iiy liis ne^li^eneo in enleriiii;- or reniainiiii; in an employnient
uliich involved ahnorinaj daiii;<'rs. The rnlinus n]inn tins hitiei'

;i~p(L-t of the servant's eondnct. are mneh less eoii-islent and liar iii

Mils than those in whi<'h his knovvled;:e of the ri,-k is dealt with as

rviileiiee of its conventionai aeeeptanee hy him. and the diliieillties of

fdniiidatiny a JMjdy of ch'ar and well-delined prinei|d<>s are i;icatlv

;i^;;ravafed hy tlio fact that the two d<fenses have hecn conf<iiiiidei].

l"'ili verhally and doctrinally, to an oxlniordinary dei^ree. iSce ,-nb-

title ]>, infra.

.\. I'.NMKK Wir.VT nitClMSTAXrES TIFE SICRVAXt's ACTIOX Is llAIIItRr

294. Servant's acceptance of duties for which he is not fitted.—

A servant's acceptance of any j;iven employment is dee nidi to l»c

((|iiivalent to an assertion tliat lie is properly (iiialilied for his duties,

.^'/"'.a/r/ pcn'tiam urilx. Hence, if h<> siitVers injnry iis a result of hi-
want of skill or experience, the accident is considered to h(> caused
hy his own negli-i'ence in ace* ptlim- n position for which iie was nn-
tilted.' It has v\vn U^-u held tliat tin- master is imi li;iMe under these
••ircuiiistances, allhon.di h<' was aware that the s.rvaiit had not such
rxiH'rience and skill as wei'<- re(piirt>d for the safe perforiiance of the

'f^umwy V. Holt (ISS:!) \r, VvA. SSO: l,i„,, „sos iinpniiMT ;ip|,li„n<T» and niif.^

,'^n".'"''' 5- «* '''• "• '^"- ' *""""
^' '"•^i^v l,„l,l,.r nu'aiii~t 111,. s(„rl< soilut

'
VII,) 4 Kan. ..\pp. 2l!t. 4.". W-.r. '.H\:\. it l,r.Ml<s „ir jui.l Iip fMU with it, .li„«s

lliis principle seems ills,, to I,., .linily liiiii-,>lf >,, i^'iMiianl of ni,.||i,Hls „n l,„anl
r,-,,,^.,! ized in .l/orns v. <H<;is„n (ISTD) of a l>,ul tliat !» eanimt ic.imt ,laMi-

''
i 'T'

,^"'''", ''-'"' '"' '"iilii.-s ^ii~(aiii,.,i l.v the fall.
A ilee|< luiiiil on a steaiiili.int. wlio, '//,, Vilu cl St. Louis (lb'j;il M l-eUwlwn ,liieete<l to piiini tlie > U,-.(a(k, 720.

niisiiiKlerstanJs the dirictions "iveii

i -ci

I
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(Intios which he undort.o„k.= But, tlic ,.nrro,.tnos. of this (l,„.t,ir.smns ,Io,-.(lo<llv qiu'stionnl.lo. sin.-., the situatiun thn. sut.pn.o,! i, ,,
.'oni.nir t/^ tho authorili..s n'tr,! i„ J

o-,
„,,,,, ,„^ ^^.,^i,.,^

^.^.
'

(Intv t... in.trnot th.- sonant: ai„i fho l„vadi r.f tliat .Intv .l,„„|.| i, ;

snImMtto,!, Ik- r.-anlo,! as tlio U^-.A .-ans. ,.f iIk- senanf's inimi,.-
A sorvant wl... voluntarily an.l witlmnt nccNsifv un.l.Ttakr . u„r'

wiM.-h IS .mts..!,. tlif. s,.„i„. of his ,„.op(.,- on.,.lovnu.nt and wlii.l, 1„. i!
not f..nii.,.fc.i.t to iKTfonn is n.anitVstiy iH-iip.nt/-' (\.iimaro >^< i:,:
•Ml), pll'if.

295. Negligence not inferred from continuance of work, where sen-
ant had no knowledge of the abnormal risk which caused his injuries

-

Ihorc is no disputo will, n-anl to the .-vidontial sioi,iti,.an.v ,,f .l,,
son-ant s knowlcdiro. Avlicn eonsid.-red under its m-ativo asi -vt \
in cases wl.cro tl.r .l.-fensc raise,! is an assumption of tl,,. risk' 1,'

i-

well settled that tlie master .-annot escape liability on the .rr,.,nid of
the servant's contril.ut.>ry ne-lipence unKss the dements of ,i,„..,„.
are shown to have been known, cither actuallv or constructiveK "t.
the servant.'

"
'

'

O.io of ll,o«. oI<.ni™t, !, ,1,0 rsi,t,.„„ „( ,1,,. „l,„„,„a) „,„,|i,i„,„
of ivliicl, llic J„„»rr i. ,i„ hm.hm.' If tlio nc-ri,!,.,,, „„, ,|,„, ,„ „„

;rv;Tr;^';,.r;s,>:„'t::;;; i-rs„;'4 ? ^"^ vf -

tninh- ..nnot .. l,ol.l that ,„o ..omp^^ W//^ Y ^/^V"'' ( H i^/'Vu" v,
'•'"^;

IS KU.Ity of {jn-alor no-li^fom-.. in .... -
I!) So lon sl nl^ L ' -^'

'' ,-"

..
o.v..,« an in..xp,.ri....,.o.l l.,ak,..„a„ //-V,c/;^s.

"•
M-,7/%„? "nso,;:"'! u'' 1than 1,0 .s .n soIioitiiiR and aocptiiiR 17 i 4,". INo 041 \1 f *,

'',

such cn.ph>vi.,ont."
' ..ri.H, ..Vhof i .

'^ "*'''" -''"'''

elevator, who was not .ompotrnt to <lo- x niilr
"'''""'^'"*'' "•'^ -'>" 'liil't.r

s ...l..,l. witho,.t oani,i/„,;, : il , -is w ^-,,fi
"''' <18!.1,S0T,. C.

tl,. omplovor for s,.d. rnior;,,.,,,.!,.., a.ul v. Waha.h h'. V„ U^'ul m' V \ \who wonhl havo .nstantly (Mm-ov...-,,! tl„. clT ^•. y s (,'„, ,i
- ... . ,

- .-

•NO one can ,. ehal^^'wU, „.- ^oll'^-X^K^'^^SJ?';:; rar l^^i
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distinct roi.ditif.ns tl.r .Icfcn-^o of .-nntrihutorv ncjiligt^nce

fiiilH. mili'SH tiu' scrviiiit wiis iiwiirc o

TliP "tiior olciiK lit of wliicli it must Ik^ i>rov.

f iill of llic

t Ik^ ]>

iiwiiN'. Ill on

till- !1

flllictiotlr

Icr to l:iv a (nimdiition fur tliis il.'fcii.-<

d that tlio sorvant was

is tIio fact tliat

liiionnal conditions were .lanji'Ti.iis to a jici-sun iKTl'oniiinR liia

Tlio servant's kno vlciliif. actual or oonstru''t l\l'. o f tlic abnormal

iditioiii' and of the dani;crs crcal •A l)v tli( in. is a (lucstion of fact

to 1„. determined willi ivferencc tc tlie parlienlar eircumslanees pro-

iited l)v tiie evidence. See eliai>ter xnm.. p"Sit.

ticance of these dements un.ler their positive asi)ect.—
Tllie sicni

llllHllelv. that wliich the.v present when then l< evil lence that the serv-

lit poSSO;

liielll. IS

sed a kiin\vie<lii(', aetual or (•on^trnetlve, "iif one )r both of

a k^ss sinijde matter. It will 1k' se. fnun the following: see-

tlllllS that, while the anith'irities are in s"me important n'spe<'ts en-

tii-elv hannonions as to the jn'opcr linn ts <>( thi> n-pcctive
I
m'

(if courts and jnric in dealinir with such evidence tl

"ces

leie is a M riou3

id iriwoneilahle conflict of opinion as U> many vital
)
oiiit.s.

:!4 Pac. 104 (locution o>f iiiip (itccti-d iiiiil liN rotitiniiiHioo at tlio work. <ln not

cliiniTV not known t

' l|r/;,//ll,'

iinl). -titiitr ;ui a^-iiin|)1i"n ( f til, -k of

(iss.-.i

tllllt P'

Mr
ll,iii,,lh'<l d- SI..I. It.Cn. the iMi-:.f.' <-on

37 (
>\vititnii;in knfw iiuis I r

lit of

know tllllt tli.> l>lato was l.rok.'ii. un
loo-^r. Iiiit dill not 1(12 III. 41

lit ion of till' pile. /'/'-

.-. Srhllnl<lnoirsl.-i (IHitC.)

44 n! !•;. STl'i. In h't.

itil w'lUi <( It. (' /i". ''>• V. U ;/«,„ (IS!):!)

liis foot stniik it)

). ; Co. V. ymiiK)

.hrsi II i'

(ISifi) 1 C. V. .\. "1

if- .V. :! \'r\. Civ. .\pp
li.-ld tiiat n (

4is. 1 U. S. .\pp. 'It!. 4!t \\i\. T-23 (liro- ccii s.(l ki of till

."iST. 21 S, W. (iSii. it

•liari;!' tlial. if tlic ilc-

.ii<-astorm that \va

know tliat tlip air lirakc was ilcfcitnan
ivc, but not that tlic defect was >o ;

as to render it iiii]io>sildc to stop

the (lefeiidanfs track, the idaifi-

•at tilV .old not recover, was proper Iv re

tlio fused, ^illec the fact tliat the ileiease<l

train within the distance nt which n ini^'ht have had notice oof tl le ram u Ollld

iifnal lie seen): Clnrlanil. not cha him with contrilmtory iicfrli-

C. ('. d- St. I.. It. Co. V. /{ 1 «'.•:?) pel aiih'ss he also had liotici' o f the

liC C. .V Ul. IS U. S. A|)p. H>. •")ti l"ed. coiKlition oif the traik which rain ren-

8(14 (workman did not know

cntlinf of a supportiii',' po:

cause

that his dercd daii^'ernii~. (Thi-s decision was

ould ri d in S.'> Tex.

structure to (all) hut mi'i-ely on point

-)1(!. 22 S. \V,

if jiractice.)

78,

Whore water cs<ai il from a lo<omo- Th,

tive tank owin;.' to the siihstitntion

idcn plujr for the valve stem, am
of a fa<t is r

1 fell 11

y of est a hi i -hi II},' (his

.1 in the f.dllowmir cases;

(/«///

iito th, iip coniicctiii'' ciii-'ine .IT Minn.

and tender, ohcre it froze, creatii ('(()-

icv (ovcnn}; on which plaintilV slippi d. 3 N. K. 21

reeoivin;; injuries, and plaint

i

//(/ v. Ihihilh l.umbrr Co. (1SS7)

l.-)3, 33 \. \V. .'>'>1; Tniilor v,

Co. (lSS.->) 140 Mass. loO,

HilllH V. l.hlils,!,! (ISIIH) 122
n V. Fort

Mf.,.

ir had oh. X. C. 07^. :i(l S. K. 10; llj

served the escape o

irv formation on the aju

the
j

.f water, hut not the l!in;i;i li"t

it was for

on oh'

Icf'ect. it Vas plaintilVs dii
to say whctlicr (ISii:

„/ Co. (1S04) 104 Cal.

3S I'ac 4.">l; Clarke v, llolmin

llurlst. & X. 037, .11 L. .1.

itv to I-Acli. X. S. 3;-,li. S .liir. X. S.

forthwith abandon tin- eiifiini .t/ll.S'Oll Week. Kep- 4(1

(). II. Co. V. Yoclri/ (1000) 43 (. C. cred ma.

A. 22S, 103 Fed. 20.'). Knowled;;e by an

'h

(18<MU 31

10

r Mvles. .1. ( iinoov-

n,„ rv) ; Ihiiiihon v. Conn
X.'Y. S. H. 0S2. 10 X. Y.

lloVCC set to Wdl k hv the si

Ijile of ore, that the liaht is insutlicient, fallinj;

le of a Siipp. •')2l (employee in I'll hv the

of a platform or istnuture on

i tfl



Irnit-

ill

i:

'
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''' MASlEnA-:D ski; VAST. [CHAP.XM,,.

296. Negligence not necessarily inferable where knowledge of defect,only 18 shown.— ((,,„,i,..r,. < •'->.. ./ . . , .

"»'='" °^'«"

tlK-^.-n..n.l n,lH,n.l ,l.,wn in tl.o p, ..Ii,,. s....,i.,n is ,hnt tlw . , :
,

.

.s ..-> I.n.v..nl...l hvn. nM.nv.rinir l.v ..vi.!..,,..,. n.,.,vlv of j.i. ]<„„.,
I,

1,.

"'."" •"'"<:-;'i <-n,ii,i„n. ui,i,.i. ...„s<..] ,1.,. i„j„,v; i,„„„„,i, ,, ,„:,;

<;;-ll-''iI...vU,lK.,.M.l,li.i,..,i. ft is on. ,lnn^ , au.u-o flK,,,,.'""' '^ 'l<-'"-"v"- - i" i. I.nrfi,.nh.r oon.li.ion. ;nul nno,|..,. ,1,:

'

.. know OP .,,,„.....,.,.. ,lu. risks n.nltin;; thorofron.. A num of .^'r
inn V .n.oll,„.n,v .n,l .n,,,., i,,,,.,. nu.v know tl>o m-t.n.l eon.liti

, ,„MM.n.nonMvn
,
«l,i,.l, I„. i, wo.-kin,^ ..,n,l yt. not know ti,o n.Muv

oston, o, ,W nsks to wl,i..l. ,.0 is <.xposo,l.^ Ti.o ....o,,,,..! ,,„;,.,•,:

Hil. -2^ X F lo'>l
' - '"• ''"'* ^"'" '"' I'"»>"tiir. wlio, iK.in;: "tilv ;,

,

'Tlw. „,.,•; f.,Vfl,at .. .,.,v.„t hr,, w '"'','.^1
MTn''""-

"'"'• ""^ " nm,!.i„i-,.

with on„„.i,,„;o:"',^itro ^"^;, ;;;:: ;i';; : ,r-r'''
";

""^'t
"-' '"''"'-"'

:i:;^::t^,"^;,o' :is^ ^- ;i::;i .!;-t ?^'r'' '-rv-'^- '•--

n
,1

t.;n,l..r. n;,,, ,.„„. apron Ii.1,1,. ,o tly A lin.li,,;; l,v a fu.|,.. siu'i n.. ,. .

<..ai!,ii;?'.!ntmo.i t;;i^^;;,„'/:o:^;;.t' ;;o",':;„!':;.:tt j-irv"" -^t
"'

.» M'i\.int cuinot he iironimncoil ni'irli- J )

that, ,f a ccrtan. method of do.ng work that a fellow servant was [ncolnp.Unl



NKGl.lt.KNCK IN e< ).\ il.M 1M; WOltK.

,],,, Inro. is thiit. ill oni.T U> .•i.i.rs«- a servant will. cnntriUntorv

,„'„li...n,v. ti.c (iiinucrs. iiii.l U"\ the (lct\-«-ts uiui.r. iiir.-t U. -" "''^ '">'^

,|,;ii a iva.-oiiai.lv pnid.iii man w.ml.l iiuvi- nv.iid.a tl. ml" lliat

i. 1,. -ay. Ili<- true t<'st, fur tlio (lotoriiiinatinn nf the c|n<-ti..n

whrilior tl.o s, rvant was in tl.o rx.-.viso of diir .-arc is n.u t- innnin.

d,..tl,cr li.- xvas awaiv of tlic .iHVrt which .•an-. 1 his i .jury, but

,,l„,,l„.r that .l.'iVct iTinh^iv,! th.' i.cril of vvm^uv,.^ in tho <.^v^u'>' Ro

•

,„„i,„,„t. tliat lu. on.ht to hav.- ahan.h.m.l it.^ Or. a< tl,. rn!.. has

,1-,. h.'cn Stat..!, til.' colli inuaiu-o of an .nii.lovi^ ni lUv ..nii.loy..r s

'.„,vi,v after he lean.s of (h-fects in the la.-hin.Tv u-d in hi^ en;|.l..y-

i„,nt will not .lef<-at a re.-overy for injuries ronltin- ivm Midi .h>-

U,r ., ro;,M..K,l,t,. tin,.. M„vr tl,o injnry r.-c oomLI tl,o ,,l:m,r.ir f.irly -M-.-t

,.,,„„ ,lo.'.- iint -iH.w tl,;,t \h,' f..rM,.T i« sMll,.-,,.., Mi,>„ly .,t iUi
?

An! Ml h«

, ..
I

.,|,.. fvi'ii iiiirninl4'llt. Ii> \i"iK. i\.i- "I -
('

'1 .;..^'
.'

v ,~.- » .f V r. /r imi.iiikitiL'l .i-iii ..-i'"" -iMy'.' '
'i-

k.; uvIoMko of it, ^^ .> iK.t ~o niM > mt.
^^^^ ,.,i,,.l.,y..,. from

,..- T,rK .'.rpS VT4t. no- Mil ri-k..' 1 tlm,l< not. Tl,o .,u.st.on

, 1 ,, i IS'TrriilKv 04-1. i-. Di.l !>' know, or oa^-l.t l,o to liavc

:;'Vwi^.l".tvo,^n '--'. known l-y t1,.. .,>, of onlin.j^ .o.nnjrm

T"" r'./'T r'^;:;i'w^i:rT,n ;;:;;. o^ ,;
'

"r ..oM,ii,ioni-sut..<i. n,. ......a

:iT'u,i™M w u o,;'r ';;:;,ti;J. not m mi .,..,,,., w^k.
, .'^.;;;;y

-"

LI. the ..onrt ro.sono,. t,.u.= •- - .Ian- -^
--"^^S' n n' w^uM. nllll-Ml^

„.v „n..t be «.u.l. as ,nay r..^- >»
! ; :^ j, ,

:^" J,,,- ,;„„„„„ v. AV,,-
(.\|«.it.d to entail aornlcnt -.' oiy. nrcoiii

,

dS'.i;!) 38
,„.t a ren,otc pr..l-al.ility or , < ot "'''.. ".'.L!, '^'/^!% " '

,u.,.i,lont. It rnu.t l.o -<>•»'/•' ';"• > ^\
.i,] in, ;,V/' r ,

'

v. Vr.r-,01 (1001)
,,,,„l,.nt, cautious man o.i^'l.t to

1^
k ^'"^;"" "_,/,- i„„ ,.•„,, ^:,,j ,,nsinprr

l,k,.ly to resut T .''^•^•\"'"*\rr, n n of pa -.^n "It train injur.-.l l,v collision
1„. .M,t:l.t not to risk. Hm's tho rule r • ' '^; - '

J„.„, ,, „„i„. -i.^.UwardH

ive machinery or condition? In this

!'

M-

vt



>t.vsTr:n and sEnvAXx.

• !ki-ti

tCIIAl xvrii.

tu

f«-K ,.nl(>s f|„.v :uv so ,l.„n.oro„s as In tl.rontni iinnio.linto i„i„rv
or fl.«. .Ii„n;..r is s,„.|, „.-; t,., l.o r,-.>.nnMy ai.prcli<.n.|,..J bv lii„.

•'• '

_

f onM.1,.,,.,1 „it,h r..f("ivn,-o fo tlu- n.s,M..tivo f.in.-finns'nf ,..,„,.,. .n.i

jnnos, tiM. pnncipl,.s d.uvr h.i.l -low,, will ,„„m!Iv i„v..|v<. M„. ,.,„'„.

qiion.-o that, wl„.„ tl.c >,...,•!( vi,l,.„,v snl.„,it,i.-.l ..nlv jr.,,.. ,

oxtct of ,.stal.l,sln-nir tli.. s^-rvant's kn.wl«Mlir<. „f t|„. ,i,,f,.,.t. t|„.
tion of Ins contrilMitKiv n.j.h>.n<'o rantiof 1.. witlidrawn' fm.

tlio

jury." Ks|«.,.iallv is tli.' sonant onfifl,.,! to fli,- KcnHitof tlii

th,-

"I he riu'lit of II viviiiit tii iiniviT on
ac.nilii( ,.f f|„. n. tn'. ni-li-rr U tint
iiir.clc"! I.y iioti, ,. of „nv ,U-tWU .iIIht
timti -iiicli ,,s llic JiTViiiii .iiiirlit. ill thr
i-vcrcisc of nr.liiiiirv pi iidiii.v. to liinr
fol'vcli liii^'lit (ihlMii..'rr Ills s,.|f,.tv."
MlllliT V. v,„7;, /Xlrl/ir riiosi I! r'„
lISH-M 7H Cil. rMK 21 Par. Ill d,',,,!,,.:

man iillounl |o ncovi-r. «liric ho wjs
nijiiriMl ovvin!.' tn tli,. f,„.t t|„it tlir ,ow
ilili

rvrVL'Si r;;:'t^:t i:»:i
''"'.;=";>"'..- "Ifiillnl to tlirow ii>i,|o „ ,.„„ wlii.lt Im.l

striiyrd t(iioii;r|i a ^.'ap in the fciuc. tlic
rc-nit iK'in^' lli,. ilcriiilnicnt of tl,o
train).

"Sep rases already ritiKl in this sec-
tion, and nl-o the' folio viii^': In,hi-
tr.iiiir V. Diiiiirs (ISIidi I,. f{. 1 (• !•

274. .V) L. .r. ('. p. \ s. 1S4. 12 .fur V
S. ;:!2. 14 U T. V. S. 4St. 14 WVrk l!,.p
•"sc;. 1 llarr. & U. 2i:i: i;<i,,,,i„ v, I). \l

Onlii.nir ,f fo. (iHIKi) II.-, Cal. 1:17. 47
Pao. '_'4S: Enrrln ('„. v. Ilrss (ISH'i) SI
Ala. 200. »iO Am. Hep. I.-,2. 8 So. 21t;;
l.f riiiir V. rir.1l nir. of .S7. I'liiil <(

/''

A*, rn. (IS7.T) 20 Minn. 0. (;i|. I: Vo,-'
/"//.• <f ir. ht. Co. V. Ward (IHIUi <I0 Va
<i87. 24 L. R. A. 717. 10 S. K. S4!(:'
hnuinrillr if V. It. Co. v. A'-Z/i/ (ISII41
11 C. ('. A. 2tiO, 24 v. S. App. 10.!, (i:!

I''i'H. 407 (iip|;li«cni>p in qii..>iion for
jiiiy wlioro kiiowlcd;;.. ot conditimis onlv
is iii(lispiilal)l(.—dradwooils out of n"
pair, holes in track, or iiicoiiipctcncy of
(ircnian—hrakcman injured while <;,iip-
linji) ; I'lirki r v. Sotilh Ciinilinii .. '; l{
'Vi. (ISlIti) 48 .S. ('. :!i;4. 2,; .v. 1,' llCii

(derailment caused hy dffe.li\(. murine
and track) : h'ord/iir v. Hihinrtln 1 isil.n

1

tiO Ark. 4:!H. ;{0 S. \V. 7.-..S (cML'iiic i\v
railed by collision wit'i a hor>e in con-
sccpienee of its pilot heinf; too hi-!i ) ;

hniiiiifi V. y,-ir Yorlc C. I{. Co. ||S7')
4(1 X. V. r>2l. in .\m. l!ep. 417 (plainlTtl
knew of inconipeteni'y of foreman. Here
the inasterV at'cnt had lohl the plain-
tiff that, if the foreman did not do b<'t-

tur, he would have to dischurge him—

.... , .
- ii'liii.iiinl

Pl'.inise: Init the riilini; doc^ ,i,,t „ , ,„
to turn upon this circumstan „ii|,.
ly): M,h,l„ V. Sl)r,i,-i,s,. It. ,( \ ) /,
'„, MS7S, 7:t v. Y. ,-,S.-, (non-„it ,„,,
cily (h'nied where eiifilieer h;i. it,j,|,,|
'|\ a derailment, he knoMini; 1,1.1. Iv
I hit the traik was >oiiicuhal mil ,,i |,',.

pan); A',ii/i V. Kmith ilss-', s'l % y
;!7-' (I'^Sli 2.-. linn. 14(i yw'-.j.v ,„ ,| i,,'

loadiii!.' c.-rs sci.n to he ,h.|e,.,n,.i
Srl,,n,,i,l.„r V. Ith;i, (iHHt) :i;j ihip'

le II, c:,,!, of
I'-capc from tire prescrii.eil l,v

"ere not provided. Kmphasis'
here nn il„. di-.tiiie»ion Udween

iise.l l>v the plainlitr hii.

«t it, If..

V;,. I;,i.|

i,|,]ili.,n-

.If ,-,11.1

th..-e in other parts of the ,.-.(;, I, li-l,

mcnt); limn 11 v. lh,<l:oi, Itir.r W.il.r
/'..»,, rf rn,.,rCo. riHitOI .17 lliin. :l..!i

H» N. \. .V,ipp. .IS.-, (lad liftein v,.,,, of
i";.'.' eontiniic.d to ii<e. for the pnrpo.. nf
pii-h'ti;; a heavy pipe, a pole wlii, I, to
his knowle<l;.'e. had he<ome sp„i,;.rv ;,n.|
-oft at the end. the conse.pien.-.r

I .j,,^
that it slipped, and he was pr(.ci|,i,,,,f,l
into a vat of hot, fli,i,| ; error I., ri,l.-

that phiintiir must have known p.. I. t., 1,.

unlit for use) : /.'oji. y. /,,. f'o„t, , is
2 App. niv. CI. .17 N. V. Siipp. .•Ill-, ni...
iiu'(.|,cr of phiintiir question fer i„rv
"here he deiiieil that he kiM'W th.it ili'..

clicking' of a po.ver press indicit..! .i.iii-

^'er. and this testimony was i-,,rr..i.,,i,„

I'll hy otlii'r wilii(.sses." who slat.. I that
tliey ilid not consi.ler daiifrer to !« ., ,„.,

cssary iiiferen,...)
: Ihim/rrfonl \ rin-

<-'i<i<i. M. .(. St. 1: If. V'«. (I sill, i 41
.Minn. 44 1. 4;! \. W. .124 ( l.rak.niin in
IMicil hy the '•u'no-eneek" of an iiiLjiiio.

^eiierallv used for pass<.tijrer '.rai,,-. Iiiit

Ml this case ordere.l to he cniiplcl tn a
ficilllit <ar.—ciieiiinsljimes nndi.r whii'li
It would Ik. (.\tn.mely apt to caii^.. in-
.jury to the person d'oinf; the ciiiplini.'.

if he were not familiar «ith the aii.lh
ance): I/i.svoini /'. I{. Co. v. I.rln,il,'n.]

(ISS!)) 7.-> Tex. (U. 12 S. \V. S.'iS i,l,,,rL'(.

iliiectiii}.' verdiit for defendant, if t'l.rc

were patent defects, htid pioperlv re-



i 2!Mil NF, ii>t<ii:\» (ONTIM 1N<: WOUK. i\i

.vlinv tlif> flcfcctivc iii)i>li;in«' liad Im-'H <aMy u-r>\ 1 v liiniMll' or h\<

t'clldw s<TViint,s so fi'Kiiuiillv ami ^t U>i\'j: tliat, he iiii;;lil ri-a-.nuilily

fM-c.l wliorc (!»• si'iviiiil wiw tliiit a

-uil.ti en;.'!!!!' IimiI .1 -i\\\:>\i- liiiiU. lint

<!ii| nut kii(>i\ tlir il;iiiirir of it'^ ii-<'t :

SI /,i.»;.l .( N. /'. /• '" V. Urll.lill

,|s;H) HK 'IVs, s.-). i:i S. \V. 7h:i (vci-

,11, t fill- plMiiitiir will iiiit I'l' »'' ii^iili'

l„,;iii.r till' 1 ml -Im'W-< tli.il 111' knew

,,l the ilrfiithi' ci.Mililiiin <if the iippli-

.,,„,.) ; Ciilf. r. .( N. /•'. //. «•'. V. Stuir-

,, (ISMil 1 'IVx. «iv. .\|.|>. :!4:t. '21 S.

\\ , l:i:! (iiistniiticiii t'liil kncHvlfil'.'c of

,1, I,.,! _ iinlKilhi^ti'il tr.irk - r<r»liTril

-. iviUit cliiir^'i'alilr «itli iic'iiliyrii'c i-

|.M,|,irl.v rcfii-cil I : ltt,ir„i'i„ v. T<.i<ih

llnrin'n I'n. (1H!IT» IT Tl'X. Civ. App.

\U\. 4;l S. \V. KOH (ii;uk in r.iii^'lrtrci

,,f \\;i;;iin) : I'inKuii v. Vi ir Voil.-. \. II.

,! //. /i".
<''> ( I'.HtiM ."):i App. Div. :!il'l.

1..', N. V. Siipp. lli:l'i ("ii' lniiki-< ilil nil'

«,iik pr-ipi'ily ouiiiL' I" l«'.ik in -tiani

|.;|„'. ttliii'li I'cdnci'il till' piv>--nri' lirlmv

ll,,. ir,pli-,ilf ilr;.'lri') ; llinir,, fii lil V.

II „„„„. It. I. .( /'. A*. ''"• I l«''''> '"
I.iA,i, 254. "7 N'. \V- '"•''^ (fiiciniin To-

1, ,ii.ii,l on ilcfrctivi' cMiiini' U> (-(iniplitc

Mini ;
/Mlir/.s..H V. CuIikII I IS'.IJ) l.'VJ

N. V. 22H, :)i) X. K. iiVii i-iiviint kni'W

(if nia^1i'i"H (in'i-*iiin tn pmvidi' the

ii-.nal nic;UM of rmiliiini.' -cinrc tlic svh-

fiin of opcnitionrt iidopliil. lint diil not

kiiiiu- tlic Milt 111 al .nii»,i|ncnii-' .'>f tliiil

(11111^ ,inl: Fnlrif V. Ciilifiiniiii llorsr-

sltin Co. i lH!)(i) 11."> Cal. 1H4. 47 I'ac. 4

J

I minor of foiirtcm had liis sleeve canirlif

ill a eoc'.vluel. while he was senwiii^' on

a misplaeed nnt ) : /Vh<'/s- v. Slunilnnl

nil i:,. (IK'.iSi .'>:i S. C. :!.".S!. 31 .><. K.

I'Til (rotten |)laiikwiiy I : l{in-,is v. .l/i r-

rhi.ls' ll- y/'Wi'./V Oil ''<>• (I'.iol; Tex.

{\\. App.) (i:i S. \V. KMll I no wat<h-

man stationed to fjiian" servant from

iiiiA iiii.' <'arsK

llie mere fact that a miner knew that

(iiie of two ore <ars whiili 'le ha 1 to

ii|.erale wan hi;;' than the otiiers in

ii-e does not sli eoiK'lii>ively that he

l.n.w it to he dr. ,
roiisly lii^d'i with re-

luion to the roo. of an eiiliy at a eer-

laiii point. It is for the jinv to say

uiiither ho was ne;.'Ii;.'ent in eontinnin;,'

1,, perforin duties which reipiiied him to

ill,' ill tliatcarthroii^'li theeiitiy. Tni-

in..s,r I fill, Iron <i A". <'('. V. <'iini)'r

I'.Kin 47 C. C. A. Kil, lOS l-Vd. 1!>.

Wlicre a hny of fourtien stnmlded over

a lump of e'oal near a railway track in

a iiiiiie. it was hold to 1k' for the jury to

.say whether he appreciated the ri-k. al-

thoii'di he knew the obaUcle was tlicie.

\'t)>lhl III I'luific i'lilll Cll. V. ItuhllHDlH

I IMi.ti 7 C. f. A. IS.-,, I.-, r. S App.
2V,-J. 'H Ke,|. T.-ili. It has Imcii lichl that

ii liremaii «as mil nne-sarily ncirli;.'enl

in r. iiiainiii;; on a hHinuotlve the air

lirakc i.f whicli wiis so dcfcitive that

the train colli, 1 not he st,i|i|H'il uitliiii

the ilistani'c dandier si^rnals coiihl lie din-

cciiicl, where it was not sIk.wm that this

was maiiifi-'t Ufore the accident. Vi »•

.1.1 y,,, ,( v. V. I{. (•„. v. 1.,,/,..; ( isic'i

1 C. r. A. 4-2S. 1 I". .S. Ap]i 'Ml. 4!l I'eil.

'•l'.\. Whether or not a fniyht londiicl-

or was ncijliycnt in rnmiiii;; a train

over a road known to him to !«' defect-

ive with an inadoi|iiate niimhcr of

lirakciMcii. is for the jury, upon evidciKO

that II niliiilicr of earn were addi',1 to the

train limlcr I he orders of the train des-

pat, her. aL:aiii-t the condilcloi 's protest

that there was not a siiiri,-i.-nt nnmlHT
of liiaki iiieii. l/ci'- V. I'lilll I' \lnii rf N.

A'. <<,. I
|H!ISi .-,.-. S. C. (Ml. .TJ <. I-:. SJS.

.\ hrakc'iiaii i'Mntiniiin;: woik with
kiinwie,!;;!' of tin- di-coni iiiiiance of

ni'^^lit inspection of defendant'^ track

does not iis-nnie the ri^k of an idciit

ciiisc,! Iiy the liiiriiiii;.' of a lirid;.'i' over

a -tieani. in the ni'ji.t. Such a cliinfre

of svsleiii does not neccs.sirily evposo

liini to ;;iiv certain dan;.'i'r .Miiiiiluli' v.

/».;ir-r rf'ff. II. It. I'd. (I'.MIO) Vi (\i\o.

.Vpp. 44!l. IIJ I'ao. iMU,

.\ switclinian's kmiwted;.'e fh.it a
switdi cn;;inc is operate, I without a tiro-

ina:i lilies not of it-elf. as matter of law,

picilllde reciiveiy for injuries rc-iiltiii;;

fioiii the failure of the emriiiccr to poe

si;;ii.ils. hccaiise his attention was di-

vcited liy the perfni niaiuc of n duty

wl'.ich ordinarily would he perforined hy

a lircmaii. Wrifllit v. Knulliiiii I'. Co.

(ISIIIK 14 rt.ih.' iiSii, 4(1 l'a<-. :174.

.\ special reason assi^ined for holding

that an cniphiyee who >vas ininrisl hy

the iiisulIieictM-y of the supports used to

sii-tain the sides and roof of a tunnel

wliiih ho was cxi-avatiny was not (riiil-

ty of nc;;lit;eiiic in continuiii^j the work
was that he had a ri;;ht to rely on the

viu'ilance. kiiovvl,<li.'e. and judiiment of

the supcriiiteiidcnt. and to act on the

pic~iiniptioii that he would have spoken,

if there was any prohahility of a cave

in. I\iiiiiiiii Kliiliio I'll. V. Liuiijhlin

(ISii.-, I
4."> Nih. .!!•<». ll.'! X. \V. !I41.'

Ill li.aiiiiiliir V. ;'i;i'r (1K(14) K! C.

n. N. S. hilK. :!.•! L. .1. ('. 1'. X. S. .'liH,

Willes, J., appioveJ of the finding of

I vL

\n

i
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: I 1
I

l!

if

[rUAf
\>!li.

Hipp-so tlnif, \u nso .,m>I,I Ik> ,.o,„i„,H..| with.mt danL'.T '
It i- , „K

•'.a v-ry d...- .... ,ha, tl,<. ,,..,i.,„ „.,„„..,, ,,,... s-n.nt .,,,„.,.;

In n,.sfr„,.n,,:: „...,„,,. j, ;, ,.,,,„,,. ,^, ,,,,^^^^, „^^.^ _^^^^^_^.
nio tl.nta s<.n.n.t h „.., n.....,nly ,.|.ar,..al.l,. uifl. ....,uril„„,

'

-,V.u..oUva,....., .Ukn,,wl...|.,..,f,
li.i,,,,, wl.i..|, ,.., ,, ;

t" ^l'<-lanu.T. .f iH. uM n.a. in ^a..^ k„uu- of ,1,.. ,|,,,,,,,,y ,,,,
'

.

•Inn^..,. nn .lM.„„n.|„„| in,,.. ,!,<. knowl,.,!,,. ..f ,|,„ ,,„,..,, ;, .,,,,,

...H.- s... 1.0U. v..r tuo f..ii..vi„, s,...,i..,., .i...n. .... .1. id, ;:;';;
a l<'- .<triii!:('iit .l-M-tniic arr- mcnfiniK ,1

'

'

neZe!;. ?,'' f
^^.^«^';--'- -«--t to Justify inference oi

- -V-'-N m .Ind, tlHM.ra..MV.. ..f ,nd l,y i,,,.v iHvvaik S--.^^^^^=^ly
. a.n,.nnts ,.. no.l.in:: ..hmv ,!,:,„ ,1.1..-,].,,: u „.,. ,1,.., ,,.;,.,

-
tiK. _<.xt,.,.t. <,t .,,..„,„. ,i.a, ,1... ,\ ,„,i r..„.ii,i..„, „.i>id, ;..,„-,.,i

.<• n.j,.ry wn. known t. ,1.,. .......,„, an.l n i. an o,,...
|

nals fM,,,,-l,..,| f,„. a s,.„Hn!,| ,vl,i..|, |,„ \rlt I i^l , "v"''';i
'
"'"""" '"

".< r,....,, ,,,,„,.,,. ,l..f,..i,.„. inquMMtitv. ssoi ";
N "v •1-n";

"'" ''' ''" '"
«i.vin;; ,l,„t -a „„,„ ,,,„ ,,,,,,1,. i;.^ .',,7 . uTl,, i'

•^'•» '':»t.'n„. nin u,ih

r,::;:^'-
^-'"- —"•-•" -^ v.,.: v;;, ;;i:;;;|!:::,r/;:,;^ir;,!;i; ^;:';,:,:r

-It <,;„,, to 1^ tl.o true .ln<t.-ii.n H,„t n " ''"" ""''' *'"' •""' '" "'I''

«-<.! l.v tho inj„n..l ,,;„.,,.. u so ,|..fi- ns'u iV - .^' ?'„ ''• ^"- " '> ' ""

tor of law. to liavi> tal«n flu. ri L «., il > v- ,• - ' ' '""" ^- '*>'""' 'l^-'i

H only a ..,.,„„stan.... to U. s„l.,Mi„;:,l « -j-.s 0,0'! •,-,^Lr-
^^

'
-•'-• ""• ^''"

to the jury from « h .li thcv 111 iv \nirr
'

/ '.
'

/''." 0,c To. (issi) -21 linn {s „ ,,/?,/•". -^'"r-
'' ''""'" ' '"' '

•

.;,..w^.t a .„. „a., i.„ Wii::::::;; p': ^(-V:;: ;l,.-
-^•,--

^.. n.o .,. H.... i„
, ..a. .,oto 4. fis^s^f ^ ';^";^-';;;s,^:s.''i:''' ,;::

Many of tl„. Vasos ..i,,„| ;„ ,,,,,,,„, r ' c 7 /'.V '^;'i,,r,.'V'']^.''.'
'"""

' ^'
XXI., ,,„sl. with r(."ai.l to til.. ..ir,. . ,.f v' ,;

;.
,

• ' " '''' *''' ''" '•' V.

arp al>« ,„.,t.n..nt in this .onnr-lion. ' ^» [t:l^u r

(18!,0) 84 Mi.h. L's:., 47 \ \\ 57i
""''^ ^' "'/'<*.

"I

I uiiiiiiii;



ilx' jiirv

ClMpI'lVIIK'tl

M'.fil.n.INt i; IN (OMIM IN'i UnllK.

t.) .1. Irrmiii.' wli.lli.r Ik- \v;is ii.-lluiiil in .•..utitniiii;,' in tin'

f. On :;. iiri;ii piiiii ipli-. it i^ plain iliiit. \kii.Mv ilurr ciin

i..|i:il(lr ilulllit, lliill II \»l-~n\\ ill the -cl-ViUlI iMl-lllUll. Willi

kiKVV it' I

J

lUL' ri'K.

i«' (I

it. nia\

IrfiM't in qiH-ii..n, niiirt al-o iiavc iinilcr>i 1 ili<- n~uli-

Ik- nilt iis ;i iiiiilhT ut' law, thai, fur llic |mi|i

till' lii'tVnsc, his infurnialiiiii wa^ cumiilfif.

(h'fi."inn.s ill which a kin'wli'i

In-l'l sutlifi<'nt, til pi-i'vrnt. ihtov 1 I'V.

.f ll

1

This i^ thf riitioiial<- o

I'itI iiluiir ha^ hi! '

II' 111

II ili'Irl'llllllini whcllllT III'

iiir in whifh th<- viTilirl of a jurv on ihis p..iiit may

)«' ilircctcil or ovi'i'riihlrii. till' iiialciiai ipic^iiiiii 1-. will iIht

l;ii'>\v

rii- wii

Icliic of tlic ih'f(fts iiiM'.—arii,\, and in l<.;:ai i'Miit,riiiphiti..ii. far-

.!• wiii-liirr know IimI^c
ll it knowhiiuc II f ll ll- n- iir ilanuiT,

,t tlic thfifls can p.>"il'lv wairani any ..iIht iMiiirlii-inii than

tlia t. till risk \va- niiilci'-liiiii !. Ifil 11' (•i.iiiiini'ii:^ arc -iicli as l,i> re

iiiiirc a n athrinatisv aiiswcr to that luic-iion, we ari'ivc at

t which IS ciiiitciiiplau
siiiiic point in tiio dcilnctivc prucc>, a- ih;i

,!io nilf t'xplaiiKii in th<> next. s<-<-ii"n.

ilanircr in tho fonliinu -1 n-<- "f a .Iclcdivc ai-iiiianci- can U- iinpu

W iitlicr or III

the

.1 hy

i| iiiilicc lit

Ic.i

•rvaiit will ilip<>nil upon the iharai'ier ot that a]
to t.hi

upon wlictlier it was in so

iiiliaiice, ami

r.iiUce to u jierso

ill

)f his inli

..Iva.l; imi'l'Mils e.ili

li:;clic(' ot til. iimier w

to liini in i'onsiHpieni'e o

iiltiniatc analvsi:-, theri'lon'

f his cnntinnin;;' to n-e it.

lilinp a<fo convc\

hieh niiulit re.-iill

As a mail<'r of

ll

lios<> in w

ihe ijecisiuiis exempli I villi: ihat riih- am
111 the iiriiiiml

liich ac'ioii. have hccn helii not iiKiiniaiiuiMe

Tlmt an npr.lianoe may I'o so Kin-ly Hip oniirt st.it, ,! tlie olT.it

iliMilv iliti<tivr that till' wivaiit picMdiis

t liiivr kiiiiwii of till' li-k to hIiiiliii'li it l'oll<

p\|io»i'il him « iis laiil iliiwM in .s' IIIV V.
I
liiiii

tliP

ll.. i-iiiiM ill Maiytaml an

'If tlir mailiiiiriy or i:p

vlii.li till' m;i>tir lias fiir-

( istis) V21 N. ('. ilTS. :iii ^.

Ill, Tills is in iK'nmlani'i' wi

.I lint. nil- 11liviiiiH il.fr.t-1 rif

III till iliiili 111.. -i.|\;iiit kiiiu. (. .
as a rca-

irul |iiiiii'i| ill' laiil ilowii l>y dl. il.h

.1.. in a ili--rTitiii;r oimiioTi:

111' "O 'Mrat ami >n

'Tlu' ilaii-

1 11 liiit II III.

};rr may
ill any

]
i»ilili' vii'U' iif till

iiliv iiiii-

hll.Ml

tliat.

,.. t lu-

ll ; or if 111' rout mill

111. li.l-. ili-r

iiijrht have
•-i in till' siTvicc

ll. or liv till' cxiT-

.1 ii'ii-iiiiiiMi' r;iri' 1111^' lit liavi' ili-,

111 ral jiiilj.'lii('iit of laiiiiiiiiii mi'ii u il.i ..1. l! .f -.iii'li ili.firl-

at iiiKt' fo'iili'inn Ins cmi liiil ill riiiitiiiii 111' i-aiiiii't i-.TiiMT iiL';iiii-t

iiii,' to \vi >ik. as riivrll

(IHli.S) 171 Ma>
." /I.im'.s V

ilS. 47 L. I!

jiijiirirs rr-iiltii

till' iiia-tir for

siirli ili'frrtivi'

I llilll'l V.

A. 1711. -.1 N. K. -jn.

Ill iittii-i- woiiU. if till'

llant lia- l.riii wnnliiiL' in -m'l rra-onaldv

Tliat tlic mil' liy wliiliii'li till lilt inn- iii.il utiiiii a-. \\ ' IM ll: iii'Vi'nt

it work Willi ki vlr.lL.','

iniiilii's iii'i;li^.'rin r is loiunli'.l on tin' jn

iif ili'fi'i-ts I'll till' lia|i|irim ^' ot

iiiniition

illv

liiliiit, lio is

ml

tliat ivaiit illiili'i-laiiiU till' iiii~ti.|- 1-

niliiitory iirLrlif-'i'iii't'. a

tlu'iiliv ali-nlvi-il from ri'-

till, ilaii'.'i'rs ari-in;: tiom till ilifiit- -|iiiii>il>lliiy for tlu' iii.inrvV. altlioM^'li it

W.ls l.\|lll s-lv iiotril ill (lull II. iC- ua- i.i-ia-iiiiii 1 liv till' ilifi'rt iif till' ma-

.'^. .1. A". Co. V. I'dnisk {
1S!I7 ;

T'i'\. Civ.

A|i|i.) 40 S. \V. l!ll.

Micliaii V. Stitiilci/ I isiri) 7.5 Mil.

iliini'iy tliriiiii^li tlii' ni'L;li,L'i'n,i' of tin

ma-Ill or lii.; L'riii'ral .-iipn intnnli'iit."

' I'itts V. h'I'iiiihi f. i(- /'. li. Vo.

4M, 23 Atl. 10U4. In that case (IsUO) 08 Ga. (j.'m, '.•7 S. K. lisa.

Ijli.j

^1.
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"I ll- .-..n.nlV k.,ou|..,|p. .,( ,.1,. .|„f.,, „„,,,, .,,,, ,||„,,,„^,^
_

111" sin,.- ih.urv, K.,uwI.mIu.. „{ ,1,.. .h.imrr i, „„, ,|,„„,,| ,„ ,.
M..-. ^-ur: ,.|..,„.n, „( ,1,. ,1..,..,,-... I, i, ,„..,,.lv ,„k, n fur , run.. ,1 ,1 ,1
kii->vl..l;:.-..i M,.. ,|..|,..., „Hi,t |„n.. .-arri..! «iih i» « kn.,vN I, ,|..,. .

, ,,,

'•;.""•'•""""" 'l^i'.p r. Vi, .^^,.,| |r..,„ ,|,i, „m,.||...i,„. i|,.. -„|,,,~-..
<l"-i l-tu.,,, Il„> m,ih„riii..s wl,i..|, lu„ ir..Ml.|...| ....„,.. JM.I... . .„,,„.

';!";:'"" '"^"''';
''[ ';" """•'•-> " -v; »•..-

,;, ,„„ .;,.„ ,u
"» .M.-M.„n ,.„.| „j ,1,,. .Ml,.. w|,i,.|, |,av.. C.-H.-w..! i|„. ,„„„, ,i,

.•.M.,..s (>,.,. S ;!(M. ;,./,.,). Iin. p...,. ... ,!„. |,,,.,h ..f .l,...h,ri.,..
'

i"ii

l!i;i' i'H »or ll„. |..,.v. „.„|,.,. ,.v,.,.v ..........ival.l,. ..:,.,. .,t' ,|„. ,.vi.l.,„v ,„ . .

^vl-'l-'j. k....ul..,|.,,. .,•,!,.
.|,,,,.,,,|,,||,,.i,,,.,,.,..,,, ,;,., i,

•,„„|•
-'^^•.-v. lliat..,,, ,1h. r.,.,,, i, i_,,,,,,,i,,,,,..,,,.,,,^,.,^

,,i,,,.,,,l,_./^

":•";" '^"'"'' "" ""' "- "'I •! 'nl.ii...rv ,„..li..„..... «i,l, ,1

;:""^' """.'•'•/ -'"••-/"-. I. n i,M; ll,....i..M,„.,aM..,.-:,,
-r ,,„„., ,..„| ,„„.,„,.,.-. i,l„„.;,.al. .u,,! i„ at. I...„, ....... ,/:.. w|„.,. ,lJ

:'"'-: "":•'•'• '•••vi.w wa- ,1,,. ...Hi,.,,.., ,.1 u idlow .s..rv..,.t, ul„.,|,.,.i;

:"if

UnpUhny. 11i,llur (1S.-,H) 1 ITiiiNt. /. Cn
li \. 1.4

f.".l ivi' Ii.,..|<

I.. .F. K\.li, N
V. ir.^iVfv (isn.1) 02 rill. s. m

iI'MmI for lioist

lloiiqh V. '/'

.iiilsiMi fh,. f,,|l „t

s. 4.14 1,1.. s. i:. .nil ,kii.,»i,.|.... .,f f,

ii.K Wi.ti.r fniii

II till, mil
II,,

I .'-•4.

I ioh iIf /'. R. r,

1 n pit I : Ifsii

I Ill's.-. ii|i|i,.ar..,l I'l pliiiiitiir'-

<.|if.li..r
I : A'

I- ...l. tii: |,l,.f,

I IS7!I( l(M» /;/,„. (

iiioiiy) ; \ils,

I iMill) SH fi

\. rriilrnl I;.

ii. J_
li\i. .•,.« Jlo ipliiiiitiir nmistiil..,!.' «[

I'.i. 4.1.-,. ..>;i .\t|. 24(1 (I

V. Clilrk
i IHilJ) 14(1 K..|f t.-.ili..,| t

"lii.li hiiil 1

oil phiintiir. ; V„i
"'...i li.i.l i..',iin,t

ir n |il;

liat II iiiiiki' 1.1.1

II s. K.

. Im' hi, II-

rf 11. i{. r,

Atl. rM> (.

pliiiiitiir. a car
rhiri.

a wall f,.|| I

It..-. ..|i): \l,j;l,.r V. 11,11 (IS'.IT) |!i Kv. I..

I'p. I'll .•I!l .S. W. S-'.l. I!

(1H!'.^,1 1(17 I'a. -'Ml ;n „f )„„„|

i"« ( ISIiTi ...s S. W. rii:i

t of Hijfiial lliiK k
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I I/.i
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.'i(i (>li.f|....ivi. la, 1,1

pliix rf /-. R. r,
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> N. V. Sliiiihi, (IsiiJi 7.1 M,|. 4(;(,
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IIMI4 (mi

.i«.. ti. jury) : />,//„
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/'. A'
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n,ir of li;;!,.

I'..;.,,/
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..,'11 y.-arn iiijiiii.l
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v.... wli,) liail
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,l,.f..,(i

liylit wliin Kt nick liy a haiiiiii

Dir

(HST) !(7 N. C. (1(1, -1 S. [

iriihi,,! n. (,,. (ilrawl

I. A*. Co. V. Hishofi (iM7;i) r>i) (;

till' IhI.I n,it ti, li.

wli.ie I lip jury liinl

-.SI I,, I

<.|ititl..,l t,) r.

iiir on l,ii..irii.itiv,. titi,!,.

..I I'nr

1. )..,

(iivir //,

t,'|.r,iii.|y slant)

ativ.

th.

niisw.r to th,.

irvant ri>iiiaiii in tli.

nliinii.il an alllini csi

ipioli Dili f,., ts i

'/, I' III, 11

Mitfi,

I'. It. C,
{ lss:ii ..ill K

... l."!) ( plainly vi-il.i

cn,i\vl,.il;ro of til

vie,, with tiir lia.l

.1 wheels of hand wlii,-!, |il,iiii-

f.'lli

thi.

i)W s..rvaiit wh.
injury) : (,',//, iv/„
V. I-:, I:,,/.". (|K!I4)

M' in,iiiiip,.t, ncy of th,. ./,;,/,,,

420. 2(1 S. \V. 1117

,'li^

//.

•IK-.. Illll-...,! ('.

an opp,>rt.iinty to ,il>-..
i

"llll\'IS ('til, I,, ,( .s'.

1. A' ,.,!

(1SH4) :ji Ka
It.

7(11. H I'.

Civ. .\

pliintiir kiM'w that st.'p of

fOsiTvant's militn.s;
7 (plaiiililV kii

pp. 11... hi for lis.. I : A'( l/i

h'iili

I (','. I Is,s7) .)(! Kan. 12'J. 12 1".

/• /,-.

iiioiiil if I). I mil, to, k,.,

I

fe'nai-il mil) ; (loll:: v. Mil-
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I' |!« pMIl 1 aiillii'rii.N I'T ill.' |.MMti-'ii iliiii ii i. n..f a iiii-iii'< ii"ii

tn ^IVC U I

run

iiiirp' to ill'' < ll"! ili.ii. il ''" iiijiiii •1 V\ .III' • 111 null

k witll It hl'.wl.'lf'' •'(' lli'' "l<t<rli\.- rul..|lll..|i-. lie «,i' iiUlUv

trilxit i'r\ iic"liL:<rii'i' ISiii I In II' i^ iiiiiiiili -ll> -iiiiii

!/{• /. .f \y If «•". < i« Til \|.|i Mix JTI. li S V "I'l'

iL'.-r Ili.i:

1 1.; I'Im

\\i- l.lil. t» N. \V. >i I itiKi liiHik |ili)iii

li -Im.»- .1 ;l Mil H nil Mil' (IIIll-j'li' *l"

llll|l'l""l> li''.'l

III till' nra'n."'"'

iV.lf I'l li'l |.l-Mll

llC ll.r lii.i-l.l i-,

ml.

,il lill.lillC ll'ilt till' ilifiil nllllil lliiv.' plnvili l|.'

I i>f till' liiiiik iiiiiii I. kiM

.( till l"|i|l> . wli'tr l>

Lirh

. r 1'.

tl:. I

iil>.i'r»ril I ''" i'»>i

itli'i tliat .-.'I it t( '''> illlltlMIII'» WilllslllU

nrili iiiiix run- III ii-iii;; iir t.ikiiiu till' (iill I'f till' ii"i

,| till- 111 1 .1 Mt
I
l'.|.«.

I.I I- iMJIIII'.l liV

r. i>. 1 1 -.1.11 1, III .( \\

iif it. Iii'lil iiini lii-iw l\ In iii'j.ili*!' '''<"'['" *

i;.i|lt til ri'rllM'l I

\. /«i.ii /.MMifci r >'<> t

\,„l,

IMIiili t'.T Minn T'.i. l/i

\. >t. 1:1. lit N. 1:

i,i.,( i It'i.-.i .-1 I nl,i

1 .. /.,

I«i'iti nil

III! N. W. ((:H» ( iimou III! iimctiiiiriv I ; ••I''. •I'' I''"'. '"'* "
Jii !>• I. I!

\, i/.i/./. '.

\,,nl V. t'liifl A''

1:1 Mi.li. ITJ. .>

/. II III hirt';. ijs'i'Ji i„<il,l Mm r„. iI:mi|i ll.'i Ihmi. 71

:t \. \V. Ill I'.iiiii' f.iil-i

S>ln ilir V. 1/irAii/iiii ''"' '' |ss.-,
I

S, \V.

I/, h-h
;ii;.

,( n II

Mi.li. i:i-i

1.11 1-

1

I'llnsiiil V

N. W.
.N/l

is!ii I X, \\. \ 11, ..111". 1 1
~^ y. -'''1

I II II 1,11 i.ii.iiii.ii ill 11...'/. « > n . ' I

:><:>:>) '.mi \\i< s:i. tt:i, tii S. \\ .
'<">* iinou

nil' iHiiiit ) ; \iii/'ii( V. II lull' Ii

.. . 1^.... . -.. It : I .III I -I

/m,/.i Ci . 1 i<(!i:!i :IH w \ .1 .'1.

a iiiliii'.' Iliul nil I'liiii

/.i.m»..r «'i.. ( l^l"'! i" \\ i-. I'-'it. I.I V iii'i
'' J.il^'.. tl.it M.iv IkiIi-

U IIX'i (nil nil' fiiil-l ;
lluiistitii .( /. ''. ill ii I'" '!>'

It V. Miiirx {\^>*\\ :,:, |'.\. 1 1 1 ili. It'll him . Iia

ii/o) ;
7<./"s .( /'. /.' '•' V. Ilniil L'liiiil.' III!

|. \v nil I

Milt till

ii'_'l|._'iiii|. Ill

l„itl I IHHii) (ill 'I'l'V. 7:iJ, ,:> .\i

;:t!i. i s .lit.) I iii> |>rii|" r apiiliii

l!i'|.

iitkiii;

Ilia I liii Ili'.'li'.'ilM 1

till' |iiiy. iiH a |iiiiiiii-i' 111 ii'|i:iii

ii-ii 'I «as
iiiial ill'

W.I* fn

li.iil U'l'i

fiiriii-iliwl liir ciirviiiir laiNi; Si

11.1,1/ (IS.V.l, 1 I'M. A. K.I. :iH.'i. "i •till-.

S. IT J, -JS L. .1. i). H. N. S. I.l'.t.

Wiik. Ki'|i. 2'11 (lialiitiial vinlati

W lull' a M'lvaiif iiiirU" ifi'il

ilrfiiliM' iiiailiiiH'iV. Ill' raiiiiiil iicnM'r

if ilaiiiaL'i's for iiijiiiii"

li' (in wliii'li scrvanr-* njifity ili'pi'iiil fi"ii_i ./.,/. I V. U. «^
«iiltiiii,' I'll

.1 I /.' '

'il I ;
Alilhiliiiil II. S.

(IS'.IH) ll!l Ala. .>

hill |h7.-)| ."1.". Ca. 1.1:1 l«ii|i|-.i>f hiailtiiilr

iliiii'iit vail

HIi-J nil'- " 1 ilti'ii liv

III

I.V till Hint I

.

-nriiv a stilli -wit.li lint .\ii alli-aliHii that Ihi' ililiiii|ii.iit <o

nialc'liin^ with tli liii traik 1 1. 1,

lurit

yy, Cai. .V

V. (lliiliriiiiil l.llnilirr I'd. il'imii rllilll

lilt hail "a |irii]M.|i-ity tn -tart

»H. 4!t I.. It. A. X\. till 1': that "tliii

iftir thi'V wi'li' flii|i|i il. ail'

km to till' linirl'!'.* Ill

ITii (no ..(fat on 11 wa'.'on). till' ihliMihint i..ii|iiiiati"ii. anl lhr> n

A liraki'iiiaii \slii) i> iiiitilii'il hv a mil' t.iimil him 111 it will ii.it an

of tlif coiniiany tha

hiivi^ to roiiplr rais «

(>tr ,
piojiK'tini.' iivir

that III' will >iiiiK'iitiii'^ Ihnri/ ry, wl'.i'ii' till' pi I ill'

hirh III liinilii l-n alh'L'i'^ t'.., hi' hail a kimu liil;;i' nf

(hlii- I'liilt. an

I'to ohicrvi. till' maiiniT in w

.1 i- th

lili'h ' I.

iirn|i|.ii~ily,

lS!illi K."i'<!a.

Niiii//i V. Sihh 7 1/;'/.

.l.l.l. 11 S. K. till'..

8111 II I'ai t iiri' loaih'il. raiiiiiit. i-mm il lU !iSa. n.'.ti' .?, iiifru.

ih nii'tliiKl of Ina.lini.' \* iir^'li(.'i'iit. 1 It h.i" hi'i'il hi'hl |jr<i|ii'l u) iii-trilct

(imr fnr injiirii'!* miivr il III rill

so loaili'il. for III- il iii'^liv'ii'' i"

pliii'.' .1 jury that a railninl (iiiii|iaiiy raniiot

U. hi'iil liiMi' fnr an injury to a s«it.li

Miliintarilv 'ii^'ii^-'iny tlic M'r\ Iff w illi man r Ill-Ill l.v thi' fait that thr c,

knnwli.il};i' of till' company's nnnpfit'irm ii-fi I l>v tl ii'W h'akfil stf.ini so that

if if.* iliitv. II I'l niiil/t V

.

l/if

r. It. Co. IISII'J) !i:! Mifh. !.•

it |1|IM.|I

ll II

till tl n^'ini-i'r frnm sitiii;.' a

\V. ll.'iS. An I'liiplovi iikiiii; in tlir

-Inp. ihf If till' i'n;;im' wa-r in

111 COM lition wlii'ii it w:i take

nf il clav hank assnr tl i-k I III hilt iNcaini- cl.fcclivc wliih

lint hv
hil'c

fi.

falh

the viiiil'in of tlu' hank uliiic IlifV vurf ii-iti^' it. ami they coiitininil

witlioiit ohjcflion. Ihiiil V.

I'.MMIl 40 I', f. A. .ITi. llfO I'd.
that a hn;;c h;n alrcalv it- ii-i

III that a sliilc is iminincnt. hut A

holii'vcs that III" can 11; i-h till k at J.lll. \i] Fi.iil V. I'ilihliiiiii It. ViLiX^l

which hp is i'n;.'a^'c(l iM'h tl ic cavinji 111) Ma- •2til. It Am. lii'p. .".!"<. till

till 1.

1

Uilliin (ls;iii) 11 loiirt sil-l .iiiic'l Ihf icLliis^il III tilt' trial
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•uoh an in.tn....i.,„ ,i,uv „.i,l,.a.| .1... ju.v (.. il,.. |.,...i,Mli.... ,.C ,| . ,
•nt. U1..I ,li.. I,..,,.,. ,,,„„,(.,. i,_ ,|„.,,,,„,,, ,|,„i ,,|.i..|. i, i,..ji..,„.

,

,

Ui.-.-a..., u;\ al llu-ri,<l ..I' til,. laM, Hn-tiuii.

Tlu- pl.n.-,. "knu^ |,..|.r.. of tho rink." ulii.l, i* ,.,Mf..„nirilv .,i„,i,
,

'" ^'"" ',"••"- "t 'I'- l.ii.i.i,,!,. a|.,.li...| i„ ,1,., ,,„.,,, ,.i,„|„,„|;, ,,

-••h.,,,. ,. .,„„..„ Iia. anil.i;,,,.,,,, i„ „„,„.intr. I:v ....,„., j, j, j,,, ,

rr.-t.-.i as MM|,ivi,m ,1,;,, ,i,n ,„.,,|,.„ i, ,„„ 1,,,;.^,,,, ,,^,
, ^,^

:

knuwl...|^,.„t a .|.f..t. „nl,.>. tl,,. ,.iivnn„taii.-.-. u..,v'.n.'l, ,„ ••„,

,

|...r.lv anil in..vi,al,k ,.. .,,,„..„ i,;,,, ,„ .l,,.,,,,,.-; ,.,„ ;, .^ ^^^^
If.-t t|,H, „ia,.v ..f ,,!,„ .l,,.i,i„„ „.,,„.,, i„ „„,,. ^ ^^ ^^ ^ _

n..t 1h. l,n,„J„, wi.I.h, ll„. ,.,iri,.u „f a.is ml I. ,,,i„.,
prinni.l... '1 l.^v rati,..,. ,„.,„.,, ,,| „,,,„ ,|„. ,|„.,.,/,„.„ .,,,.,| .^^ ;,

c«^'.. ili.t „...li,..n.... is ,„..,,„,.!v i„f....,...,| nlariMT injn,. , ,

•rras,.n,,|,|v I,. a|,,.,vl„..„|,..|.- 1 1„. ,„.„i,,i,i||„ ,„ i,,.,,,,,,!,,,,,,-,^ ,
,

^; ;:^;'; :':;»r:r:. ,;-^:;;t ;::,r;,:-tr' ;:;:r {H: ;

.i^nH „f „ .i,.f....,i,.. .,„„ii,i.,„ in ,1... :..;A,Mr!:;v',.''.rs'\
'•;; ''--

Um, plMii.lill vv.M iniiii.,1; „,mI a ,.„i„,,„. s .\ii,,„ 4,, ^. . ,
"' .

it-.,™,;, rl,
';','; '•;: "';">;••" ;" ' "'""" 'V..V.. .

.
. i',:

I Ml Wr* ,1111 IT HI! I"! lit- III 0\ ft I thit OtI V .Mi<..f i.ii..>l.l.. ,. I II •

thut .,.. ui„.. „M, ,u r,;.:'i;,:;'^ ;:;;;,r ; ^i :;' :;:;,-;: ;::;,;;';
(111. 1II|IIIV ic-ll r. , lilt t>la' III. iiili.t .1,1. II

'"'"> ll|i|i'.ll-' I" !« II..M

only t.. il.Tlaic. tl'.t ki,.,u l..,|.„. .„ ; .. ,^,, .,';;;, !•:
'":"'"•.'

'
",""""

f~,,t >.lii..i, ;. <i 1- .
"I "<

'
H' |. iiiiui' -I I'll iiiciiiii.f Ml, .-

oM-nts. uml..r tlic o|,..,alion of urll ,„i,.i,lal, ili„ tlii t|,, i i ,, , ,,. 1

,

known laws Koverninj; iimtlrr. may re- ,,|.t„.|r to !«• in -i;! I 11 i''
'

.

Milk in iniiirv ..,ill ... i . 11
,i|.|ii.ir 10 in. iiiiii\ iiiilal.li' i-i ini , Mil

son w o ti,\ , V 1'^^ 'f'"
•'• '"' ^"'- ^^''"•" '"i"'>- i- i-MMii.M.„t. . -M

UnuPBto'.* h.
7"'''' :'"" "" "I'l-.nan.-.. Mfinii.rv is of a ,1,..,,,.Unue« to 1..* the arf..,tu.. 11,1,, „,nt or ;;i,.at..r than that wlii.^h ,.i„.|,„,., I,,,
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,.)„ iiti'i-iiit' till" |piii'ii illiir li-k «i wlih-li lln' M i\;iiil li.i'i !,ii..«lt ilix.'

ul ll.i liriii- vvImii I'll iiijiiix wii- lilt i\<il iiiii\ iil-i. ii> il wmiiI'I -i^im.

U' \Ai-u iiil<» iM fiiiiii." Ill ip'lirr wiif'l-, wliiiH-vt r ilir •< i\ icnt -tt'-i, or

iMulit III Mt', tint', tlif jH'oliiiMi- i'Mii-<'i|iii iii'i III' liio n iiiiiiiiiiii: in an

1 ii\ irMlilinlit \»liirli till' niii-ln"' lifr.nli .il' iliilv !im- liunli' ln"ii lliiiii

li-ii.ilK liin;;i mil-, will In' ^miir |HM-iiiiiil injurs, lln- ["'--iliiiiiv •(' 'li-

;i.ti r in !iiitliiii i>tlv .«tiiuiH U> iHiiiiiri' liiin, iii ii iniiilint iniiii, |i li.^•

I'l'iiiimic work.

Il -Imiilil Im' iiliMiMil lii:it, nn<l<r (lie fviili ih'i- oh siiini'tiiiii'-t prc-

•riiii 1. llu' tiiiiiii'i- I'l tin- -riMiiil III iiliiiiin till' kii"i\\ liil;;r wiiii'li,

;ln..|.|inL' III till' •li'i'i-j.MI^ lilll- llir I'ili'il, is -llllifirlll. til rlliiri;r liitll

wiili iit'irli;;''! '"' in riiiiiiniiiny: in wmk. iniiv U' t,ri;iiii| si- in ii-<lt' ii

I iil|'.ilili' iiMii---'i<in, ii|ifi-iilini: ii-i iin itlii'ii'ii! I'nii I' tlii* injiin, iis,

V. Ill ri' 111- fiiili'il til iiiiiki- iin i'\iiiiiin:ii,iiiii nt tlif iji-l'i I'l i\i' ii|i|iiiiini-i' ;'"

i liil iiiit niiiii""' a ijitict wiiirii \v;h nliv imi-." Sii', ;;tiiiTiillv, cliiip

!i r \M.. /I'lsV.

298. Negligence inferred, ai matter of law. where knowledge both of

defect! and coniequcnt ri»ki ii shown.— Tln' nliiitiati' |iiii|ii.-iii..ii

uiiji'li, us alri'ailv -tiiiiil, is ini|iliril in tin' ili-ri-inii- iiiiiitiiiniMJ iimlrr

ilic [ii'iTiilinj; Mrrtiiiii is iliiit. in iln- iili-j'ii t' >iiiiii' -|ii I'iiil <liiiirnl

"liii'li snu'siols a -nllii'ii'nt r\riisr tnr liis ciiniliirt, a -rrvant i- riiiiri;!'-

iiMi'. ax a inattrr nt' law. willi funtriliiilnry nr;;lii;rni'f it" ln' •i<<<-< nii

uiii'kinir at'trr lu- has asci-rtainril that an cNtnninlinarv ri-k. irraliiiL'

iiii|.M --iiiii ftiut, injury tiiiiy ri'-iilt, .Iii-ti.r l.^iu-nn, i?i ilrin liiir tlii> siiiml-

aIxm it li'iixiM nil liiiiin fnr i'i'ii-iiii;ilt!r Dr-s tif tlii- iluttiinr w liirii wntiM iii.ikr

Jn:i!>t mill iiiiiin;j in tlir hitx in- al'tri* riml iiiiiiiiirr in i-iiiplMV iMt'tit will) '.ntiul-

k \li-.li;i' .,1 llif il.fi.<t ciiu-iii;,' till' ill- I'll'.'i' uf till' i'iriini|ii'ii II. V uf ,i i.ll.iw

I iiinl its niiliiir ami i'\(riit. niiisf «rimnl ciitilriliiilni v iii'^iliL'i im . lai'l

!»' n LMiili'il iiH riinl I iliiitiiiv iirylii.'i'tii'i'
"

>ln'->s iipmi tlii' lart lliat altliiiii'.'li a

lliiililiiiiil I rr. rf //. It. f'o. V. II ll/^ )-.s jiii niiiiitlw rn^jiiiiTi' lllir |ilaintilll

ils'iiii )•] .Ma. -112. ^ .'^iv .'!.'i7. iiiiiilif kmnv lliat tjini' w.i-. mii' iini'iii-

'111 tlic Kriiiiiiil Ihal tlir ilantir in prliiit iii^'iiirir in tlir -ii \ iii' uf Iin rmii-

i|iii>liiiii \vii« lint >ii oliviiiiii anil initiii iimn iiiipliivii'. Iir miilil imt kmm thai.

Hint that it iirrr»-aiilv inlui'iiiril tlir »lirii lir "is pin liiiL' on tin' imiini'V

iiv.int iif till' ri~k wliirh In' I'l.iiHiii iliiiin^' wliiili I hr iiiini.v «.i~ inilnlicl.

Iiii''l. his contriliiitiiry in'i.'li;.'iin r w.is hi' \\a^ (n in< niiiilir tli.it paitiriilai' iii-

liilil to l»' for till' Jiiiy. wlini' a pnlr In' riniipiti'iit rniiiiii'ir.

li'iiL'iii^' to his I'liiplnycr, a ti'lrplmno ' .\. /iii.i v. \\,i,,l (|s,",lii 1 Kl. & \'.\.

"uipiiiy, fi'll with him aftrr lu' hail ilis- ;1S.-). ijs I., .1. (,l. Ii. N. S. |:;'. .'i .liii, \,
iiiiiiiii ti',1 the la-t of III!' wiri's altai-hi'it S, 172. 7 Wiik. INp. 'Jiil i plaint ill's

In II. till' I'viili'ini' lii'inu' that, nllliuiinli iiili-lato anil hi< hiLiIihui s hail Ixi'ii

till' pull' hail In'I'II riinili'iiini'il ami waiiii'il to i\aiiiiiir tin- mpi' uf a liiiij.i-

iikhImcI fur ri'inoval. their was nolliiii); iiitr r.i;.'r Im'I'hii' ili'^rvmhii;.' inlii a iiiiiii',

tn -Imiw that it wiiiilil mil siippml his ami hail iml iloiii' >o I.

wii^lit. Sviitlicni It'll l,lri,li. ,(- T'hii. "Il.niisil, \. Il,,l„,ls (I'iiil) n:! I"a.

' ". V. ClciwiUa (I'.MKI) 118 Va. 1, 31 ^^. 1. 21 .\tl. '.i:is ilmli^ in uhiili win tin'

K. il.'jl. pins whii'h conlinril Ihi' liiail on a lun/-
" Sif //«()/ V. IhiliHii ,{ P. .hiiifHini iiy. ~ii uinii th.il Ilir pin- uinilil nut

H. t ' '«"l)'l Ir. lii'p. .'i (', I,. 20l>, whiTC »tav ill, ami tliu luaii fill ullj.

Vol. 1. Al. 4 S.—4U.
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1.-, '\

an ever prfsoiit, possiliilitv of iiijurv, lias Im^ii su])('ra(l(lc(l to tin luci-

dfiit--; of lii> <'iii|>!o\ iiiciit.'

i'lic kii'iwlcdiic wl'ich this (luciriiic (•(Hitciiiiiliitcs is tlio ( iJdc

ii|i|)nciiitioii wliicli, ;is is sliowii cl-cwliiTc (S -I'X.iuih), imist nl-iL,.

oslahiislicd iH'foir tlic iiiasici- can prolccl liinisclf \>y tlio (Icfrn-c tli.i;

tlio risk was assunird. 'I'lic scrxant's cuntinnanci' of work wiili a iiicn-

'TIm' folliiwiii^' ciiT-rs ii|i|il\ nr icd;;- I,a. Ann. ri2:t. 7 Sn. TSCi (held nc;,'li:_'.m,.
iii/i- tliis priiiciii!,.: Shunt v. f.rniis \u tiii^l (Jiir's wciylit, iit w liii^M "f Tu
(ISS.li )!l I,, -r. \. S. l:!H. :!1 \\,.(k. f.Mt :il,c,v.. Ilic ^'iciiiiil, sii|,|.,,i l..,| |,y

l!c'|i. Tail, per Ciivi'. .1.: Tlii Stniiiix ,'iivs |.\lriiiliii;r iiiiilrr tlic tiii",, (.fi,
(ls:i2) • ('. C. A. lo-_'. s r. S. Ap;'. 4li. Iiiiil.lin- in pnu-i-s .if <I.MiiHliiin;i. .,i.!i

."il I'cl. !l| I ^tc\i' line ii-c'il :in iin-iifi; tiii~-c'^ U'lii;; kiKiwii t(i lie in -ii, ]; n

"-tcioii uiiicli. Willi kiiinvli'il^rr "f tlic <'(iniliti(iii tliiit llicy wvyr MmUIi' In lull

itiiiL'ir Miiil li-ki, l!i.vci>iii!,' (is;i|) 4!l M any inniiicnt )
:" /•;»/(7,(( Co. v ll.i.,

I-Vil. .','.>:]. 'Ih, ll.i.r \li,nis (ISIIIM l:!7 (issin 81 Ala. L'on, (id Am. I!c|.. l.Vj. ^

r. S. 1. sill, 111,111. Thr I/./,/- Miirrix v. Sn. u'lli lilcfiM't ivi' fuse, kimmi in l„.

('Kill/, .'il I,, cil. .-)Si;. 11 .sJiip. ct. |;,.p. (lii nacrous > : I'lmsiiiilx v. Unli mh ,f I.

2!l HiiililiiiLr tliat cniiliiliiitdiy nctrli- Mrl.inr It. Ci,. (IHSlJi <l."i N. r. in.-,

yi'iicc iliii's lint wlidlly .|rpri\i' (lie -.iiv- l«iM-tiii!i Miii»tiT il^cd iliiiiip i;,r «!,i,||

iiiil it" Ills liiilil lo i|iiiiiMi;i -. .1 |>i>iiil iKit lie kiirw to 1k' nut of onlrr iiinl in ,i

liiiiilicil upon liy tlic iiiiijiirily of tlic il.iiii.'croiis conilil ion) :
/'<<.<< \. 11/,.,/.

iiMirt of uppciiU. lint iiiiiilc tlic loiiiida- iii<i if /,'. (,'. /,*. Co. (ISlli!) 4J W , \ i.

tioii of II ili-scnt Iiy to.ir. .1.1 : llnil.ihill :i:(:!. lii; s. K. -jot i lalioicr. in spit,. ,,i
|i„'

V. V'liiixiihiiiiiii It. I'll. (ISSH) 21 W. N. rcpcatcil \varMi!i;.'s of lii-i foiciinin. li:n

C. 2SI, l;i .\tl. S2 (lirakinian killiil in clcil on a trin-k in a con-itiiic linn luin
cniipliiiir liioki II carl: Tin'iiihi \. /{.,.v- pii^licd alicad of 11 n;;iiic. I u,i~ in

hill Mill. Co. (IS'.iSi ITll Ma-<. ;lj;i. lit jmcl liy a derailment I ; II'iI/.h, v, (7,/-

X. K. ti.")! (defective sau 1 : .\hhiiii v. c<o/o, 1/'. ,( .s'(. /'. /,'. r'„. (1SS2| ."il \', i,.

Sf/ni'-iisr. Ii. A V. V. It. »'.;. (1S7S) 7ri 2SII. 41 .\in. Ucp. Ml. II V. W . .->.Vt;

\. V. .jS."i (defective track: coiiccilcd Hiosxiiiiiii Y. Liliif/h lo//. i/ A*, r.,. i ;sm;i

lliat cM;,'inccr could not recover if lie 11:! l*a. Ilill, .17 .\iii. l!cp. 17!i. i; .\il.

knew tli:it it was so liadly out of repair 2211; Itniii.irh v. /{hIkiIs ( IHUl i 1 i:i I'.i

tli:it it was dangerous |o run ovir it I : I. 21 All. !I!IH: //«».//i v. 7'i nis ,| /'. /,'

./o"<-.s V. Itniiih (1S7I11 !) .loiiis & S. Cii. (IS7M) 1(10 C. S. 21:i, 2.") I., cl. i;ij

2IS: Cnilili/i.ld V. Hirhiiiniiil ,f I). U. (dcficlivc cow-c;itclier )

.

' (IsTsi 7S N. ('. .-11111 (held error to See al-o Illinois cases cited iiiilir tin'

ictii-c (ii cliar^ri' tile jiiiy tliat "if (liey iie\( Miction.
ticlicvcd tlial plainlill' f;i lirakcmanl In Dari-ri/ v. Fiininrn' l.timh.r '„,

knew, or liiid reasonalile j;ii>iiiiils fni \v I
|S!I4> S7 Wis. 24.'>. .'iS N'. W . :lsj. 111.-

licvin::. tlial t'lc einrinc ii-ed liy dclciid- jury returned an aHlriiiat ive iiiiMi.r i"

:nit prior to tlic time of (lie iiijiiiy com- ilic follinvin:; intcrr(ij.':itory : -\\v\.- l!;..

plained of was not controllalile iiy tlio dai'ncrs and ri.ks to the plaiiihit'. Ky

oiiL'iiicer. and that the maillicd u:is in a reaMin of the uncovered coiiilitimi nl the

daii^jcroiis coiiilitiiiii. and the phiintilV saw. such as wniild lie a|iparrnl tn a
was injiireil thereliy "len the plaintilV pcr-on iisin;.' ordinary care :iiid nl,.,i-

was iinilly of c [liliiitory neyli- v:itiiiii. and liavin;: the knou ic,|_',- :ni,|

ircncc"!: \rlliiiii V. Iiiilusliiiil Mfi/. Ci. (.\pciien<'e in siiwiiiills which thr phiii-

(ISSD) 7S Ca. 2(10 (court refused (n set till' then hail'r" llicy als.i foiiml th;it

asiile a Mrdict for the defendant, lieiii^ there' was no want ot ordinarv iiif mi
of the opinion th:il the jury wire not. (he part of tlie plaintilf wliiih r,,ntrili-

iiiislcd hy an iii~(riic(ioii uliidi an- iilcd to cause the injury sn-tiiiii. I ly
noiinced in siihstancc that if the srrv- him. As the only s-'r'ni'id "" wlii.h , mi-

ant is aw;irc of (he dari.croiis charao- (lil.utory nc;:li;rciice was iinpiilcl to tlif

tcr of a particular tool or inslrumcnt, phiintilV was that lie rciiiMiii.d in tin'

or may. liy the exercise of ordinary strvice willi knowled}.'e of the li-k. tin'

care, lie apprised of it. and continues second Miidinj.' was held to I |ini;ili'iit

iiiveithclcss to Use it. he c;innol have to an alllrniat ion that he did imt -n i,

redress for any danni^'e he sustains liy main with that kiinw lcd:;c. anl l>, lu'

itn us*'J ; I'nllirh V. Srllrrn (18'J(I) 42 llicri'foru inconsistent with the lir-i one.
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iipjirclicnsioii of jHissililc (liiii;:fi' is nut »iuh ncgligciiee as will bar iiis

actiim."

Till' elTcct of tliis dnctiiiK' in nliitinn to pi-actical litiizat.idn is, it

will l>e observed, practically Xu make it a matter of imlitference, so

far as tlic servant's ri^dils are eoneerneil, wlietlier the master relics

en the defense of assnmptinn of ri>ks or cnntril)uti)ry nef;lii;cncc. In

citlK-r case the functiuns of the jury eease when it is detx'rniinc<l that

Ixpili the defect.- and the resulting li^ks were known to the servant.''

298a. Illinois doctrine.— The ;ieneral jirinciplo which is declared

ti) 1k> firndy estalilished in Illiiidis is that, "if a ]t<>rson, knowinir the

hazards of his employment as the hiwiness is condnctcd, voluntarily

('i.iitinnes then'in, without any promise of the master to do any act

to n-iiil(>r th<; same less liazardon'\ tli<' master will not be liable for

;iiiy injury lie may sustain tlu-rein, nidess, indeed, it may !k> cau>ed

liy tli<' wilful act of the m.ister.'" Owiiij;- t<> the ]M>r])le.Ninir manner

in which the dcfi-nses of •issuni]>tli'n of ri-ks and coiitribuiory iieiili-

:;cnce have been confoundeii ( >ei ;; ."i'lit, infni.), it is ini|iossibk> to

:-jiy precisely Ik>w far the true docti'iue of assumption of risks, as a

ilcfcMs<< ba.sed on an im|ilicd contrai'l, is really accepted by tiie courts

of this stat.o. Iiiil if the explicit laniiiia.oe nsed in the se<'tion just

mcnticau'd- is to Ix' taken as an indication of the doctrinal |)o-;ition

iK'tiially adojited, lh<' hitler defeii.-ie is the one which may noniuilly

1k' supposed to 1m' raised in any ease which turns upon the evidential

^ii:lliticance of the servant's acceptance or continuation of work after

lie had ascertained that the eiu])loyment iinolved an e.\t raordinary

risk. It has Ik'cii deemed peri'iis-;ible, tlier(>fon'. in spite of the aiiibi-

unity of the laiii;iiaiie used in soiu<> of the decisions cited Iwlow, to

collect them nn.ler the )ir<'sent chaiiter, as beiiiir, properly speakinir.

illnstrations of the same doctrine as that applied in the last section.''

^Iiu,iin.i V, KItiiir (l,'*!in) fi.-, Vt. 442,
'.'.'i All. 111!I7 (mason iiijiircil liy tiicak-

ipi;; III' will' idpi' ^olll(' of tlir -tiaiKU of
nliicti tiail liccomi' ni-ity. loiil liail l)o('n

Ljiiiiii'il lifter liicakaj.'!') ; ('hirmin. 11'.

,( 1'. Ciiiil >(!. V. I'rhi>iiiii (lS!l(n :i'.t 111.

.\|i|i. 114 ( nM|iii'st (if niirioi' for more
|irn|is slioucil a|i|iri'licM»ioii of daii^'rr ) :

I'lxhir V. \,ir (h-lr.nix d \. /,'. A". Co.
lls:ili| 411 Ui. Ann. Sli, 21 So. I."i.!

lluMki'iiuui killed liy ^r'ly wire of -trecl-

lar (ciiiiiiany: preMimption of servant's

l.uilt oii;,'lit not to rest on va:;Mc' >\ir

iiiiMs of file possiliility of <laiiv;erl.

Tli;il an eiii;inei'r know* lliat a road is

~" l.ii out of repair dial lie ineur- -oiiie

il.iii;.'ir in running' lii-; en,','ine over it i-*

not wr.elilsive proof (hat lie is negli;;ent

in oontinnin;.' to use if. fnle<-t (lie evi-

dence is clear tliat lie iinderslood tlie

ilanirer to lie inmiinent or vi-ry }.'te.it. it

is fo|- tlie jury to say wlietlier lie arted

widi rea-oiialile pnideiiee and iliseret ion

in venturing; to run lii< eiifiine o\,'r tlie

road. Iliii'liii V. \mlh'in <'. //. <'ii.

( tssiPi S-2 N. V, .'iTO.

' Thr Si III), is ( lS;il ) 411 l-'ed. :VX\. .'t!!.-..

' See aNo Sliiffniil V. Chuiuiu. If. ,( (f.

It. r„.
i |SS.-,| 114 III. 244. 2 X. !•;. IS.-,.

-.See aNo § 2H!I. notes 4. Ci. iiifiii.

' Sliilfiinl V. CUiiiiqi,. It. if V. /,'. i'd.

ilSS.-,| lit 111. 244, 2 X. v.. IS.-, (fel-

low servant known to Im' incompetent):
r< f,ii>~illi 11,1111 Co. \. I.iimh tISTSi ill!

ill. .t:!.'! (plainliir knew of the iinsafety

of a platform wliieli lie w.r-^ u>ing to
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As in otlior statos, it i.s m-oiini/cd tlint flio servant's act inn is i,,,.

liarrod iiiil«-.ss ho not oiilv knnus of t.lic dclVciivc conintiniis. hiit :,!-,,

nn.lcrstands tlio (lan>;or crcalcil i.v tlicni.' IJnt, as in otlicr stMi. -, t!,i-

limitation is of no praftica! iin|ioi't:!!icc in case.-! wlicro sonant- (,11,11.,;

rcasonalilv l)o su])i)osoa to j)o.s<--s tiic fonncr kind of kiiowicl-. uiih
ont possess inn- tiio lattoi- also/'^

299. Rationale of the servant's inability to recover, on the ground of

negligence in continuing work.— In oii(> ciu^o tljo sorvani's iii:il,ii;i
, 1.

recover wlioro ho continues work witli knowledge of a dcf.ci i- pm

transfpr frei<;lit from one car to aiiotli- wns n|MTatoil wn» worn an. I tl,. k,iif
I'l): I mini Shihs Iti.Uiiii, Sl,„l: r„. fell without warninjr I : ^7(/.„„,, .f

,' /'

V. t\7W,;- (ISSIil IKi 111. 10(1. 5 N". R /,'. Co. v. hiiinfirr I ]sm , Ti; 111 u,,,
!>-2 (fellow sciAant known to 1h' in.-oin- .•1!U ( in-<tni<-tion approvnl whi.h -' ,i. I

IH'tcnt. so tliat plaintilVs po-iti,,n was tlic nc.oshv of provin" a kn.n.i. '

,xtra liazar.lous)
: lllim.is Shrl Co. v. tlic danwi/as well as 7li,. d.f,., i

,

"•
/

,

SchiimaiioiisLi (ISOC) \r,2 W,. -l")!!. 44 (<;<;„ ,r',|. /,'. Co. y. 1/.///.,.., Is'i,
.V. K. H7(i (speaks of defect aM;.'ineiit- Sf, 111. App, 4.-.4 (si'nii|„r nilii,..,- l'

„

ing tlic ilan^er of tlie w; ,<v): (',»// ,„« slioic C<isr Co. v. /;/,,/,/„„,,•', Ivk .

IfitH Coal Co. V. .foi,r.i (l.KSMI 127 111. IT.", 111. a>r,. 51 N. K Toil \|ii,,„,,,
:i7!t, 8 X. K H(i.-,. 20 X. E. 8!. (-,,s in (ISliS) 7.'-, 111. App. :V,H ('i,„tn,.ti;;
niinp o\pl( -known to liavc Uen uc- Piioiieoiis wliieli declared flie aclinn n.ii

enninlatii, .i danjxeroiis (pmnl iti.'s) ; to 1k' niaintainalde if tlie servant km«
Chirario <f .1. U. Co. v. Mmin>c (1877) of (lie defect ) : Hull In lor v. r»;.,ii Sf.,, I

Hr> Til. 2"i (switelmian wcrked several Y'lnl i(- Trdii.iit Co. (11)00) 88 111. Ai.p
years knowio!,' that a ilrawliar was -(nne- :>!',> (similar rulinf;).
what danf.'<.rons owiii<r to the want of a 'Th.. f(dlowinir <^ises fall nii.I. r tlii-

thindde in a hninper to keep the eonp- eatcirorv: Moirin v. (Uruyoii (ls::i, 4
iin;; link from riinnin;; hack) ; SI. l.oiiis III. .\pp. :V.K-,: Cliiiiiqo. U. I. d /• li 1:.

,{ S. K. U. Co. V. Hril^ (1874) 72 111. v. Cl,i,k (lss2) 11 111. App. loi ii.|;ii'

2r)(i (defeetivo hrakes); Hhisfs v. Chi- form near track): Chi,,nio cf y /,'(•„

rn,V'>. H. I. d I', li. Co. (18!i:t) 41 III. V. H:iii iiioii.t (18S2) 11 111. A,,,,. I4:
App. 87 (plaintiir injnricl hy slipping; .Mlirmed in (18.S4) 110 111. ;!|ii .l;iii".r

on holt-head projectiiifr from fnotlM>ard that thi' upper portion of a l.;iiik \m\
of onsjine which lie was attcmplin^r to fall wlien tlie lower part i- cxc.ivii.il
Iioanll; llilbifi v. SUwfihhr il'.HIII) ll.") held to ho ohvioiisl; III!,,,, is '. /,',

111. App, Ii2:i
( lindin;; that servant knew Co. v. Joins (l,SS2l 11 III. \|i|., :!j)

of nnsafi'ty held incunsistent with <.'i'n- (defi'ctive conplin^'l : II/(/,.is/,. ,s7. /,.',(

oral v<.rilict for plairitill'); I'rn.'i, r v. /'. /,'. Co. v. Tlioiiiiisoii ilssii l,", m,
Sill III, ihi- (ISlKli l(i:{ 111. 4.-.n. 4.-) X. K. .\pp, 117 (tnml.Iinf; rod of piinipin- ;i].-

2,H8; i:iisl St. Loiiifi 1'iirl.iiifi ,0 I'riiiisioii p,iratMs not iKixed 1 : Cliirini,,. /;. ,f f^ /;,

Co. V. MiHlioii (1S,SS) 2!" 111. App. .">IM. Co. \. Monhionu ri/ (ISStl 1.", 111. '.\|,|,.

It is error to ehar;re that a suvant. 20,'>
( peculiarly hii/anloiis fmni of cn!i|,.

althonfrli lie has full knowledL'e of a ilan- liiii;: i:niiis v. Ctii.-i.i„ioii,l ils'm, :;>

t'eroiis defi'cl, may recover if lie ns<'s or- III. .\pp. 01.") (rock in the rnnf „i a ,lril't

di nary care to avoid injury from such of a mine in sncli a cnnilitinn a- to !! lii-

defect
: at all events where he has not hie to fall at any moment 1 ; l',,,yUi. Ii.i

reported the defect, or oliji'cted to the /-.'. A'. Co. v. I'lirl.rll ilSIKil ."ri 111. ,\|ip,

niainlenanee of the dan^'cioiis condition. 22:! (lirakeman injiiri'd hv a lii.lc i:i l!i.'

or received a promise that it will Im! track I ; llliiioi.t C. I{. I'n. v. .^,i:sl.,r

remedied. Chirniio. II. I. ,f- /'. U. Co. (181i:!| ->;) 111. .\pp. 4II (lirciiMii in

V. <'liirk (1HS2) 11 111. App. 104. jiired hy ,a oidlision due tn the unnt of

'Suijl A Co. V. O'Will I liliiO) 1S7 a lamp" on a rotarv switih I : l.,,iininl

111. .•l.')7. .">8 X. K. 410. .Mllriiiinv' 1 UHliii v, l.inir (18114) 57 'ill, .\pp. lij:; 1 jiiaiii-

SS 111. App. 102 (in-nllicient liyht in a lilt injured hy the fall i.t a liiiiik nf

l)Iace where lic^avy trinks were liidiij; eartli. the c.indition "f wlii'li u 1^ vj-i-

pushed to and fro); Uoiir v. ,l/i yMci.s l.le): Wrh.slir .!//</. Co. v. S, iimi'll

(ISllS) S2 III. .\pp. .-|1.-, (lever which (Is:i7) 77 111. App. 4!) ( in. .iiii|„ tint

COliUolled power hy which paper cutter coscrvant).
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iiidii ilif ui'iniiiil 'liiit liis (liiiim ^" if* a t'iid wliidi, of it,s<>lf, ^liows

!i;it there was no )iei;liiieiiee on tin- iriastei'V unrt. Ilie eiiiMiMiences

i,f llii- doctrine afe, if will 1)0 noiiee(

1'

lilai' to tlios<' wiiicli af<» ou-

ijiliil iiv t.lie one aliMjidy ile\<>ln|)eil in an <'ai'lier jiai'l of this tfealis<;

((Ii:i|ilef \11., fiosl), with |'(t'eicnc'<- ltloi'<' cspeciiilly to thi' ilocIfitK!

( I'i-ks.' I'.nt the more eiininion th<-or\- is tliat.,i! ;iu a-slllllptlon o

\\\i:\u ver may Iw t.ln |ierii (1 ol servici- to whieli the seiviint.'s eontraet

m his oliliuaiions entitles iho

ii'vjiit to ali.iiiilon his em]iloymeiit if he >ee lit; an<l that, iiiii~niMeli

- he has this ri;;lit. his eondner, in I'emiiiiiiiii;' at work alter he ae(inir<'s

him. the masfci's failure to ]i<'rl'or

i|edi;e of

.1

an aiiitorma must, amoiinl, in tl If aliseilee o f

Hie s]i<'eial coniilerv., I'ln:^- eircil m-taiiee. to that pecles ol nei

Vhic'l

iii'n

I eon<ists 111

Is.- 'J-

tlie d( llheiate ex|Mi~iire of oneself to iinni ces-arv

'\v

le servant s fre(

d

iloni < 4 aeti of course an

!M-i-i\-e (M.iisideration, where his emidovment. is for no (leliiilt( iperiot

tiiue.' The situation wiiich thus siipei'venes ii]ion the servant's

to exercise his o|)l ion to leaxc the eiii|doymeiit is that flio

y daii-

t, liv remainiiiii: with

hiili

llla^ter, ill jieniiittiin;' his maeliiiierv to Im' more tjiaii ordinaril

,i;iiiltv of iie^liiicneo, wliile t.h;' servan

•If tlio scrviiiit. Mitiiit; ns a |ini(lciit j.'ciico (cl. I'^SS) 5 •_>!.-., tlicv iiiiilcilnnk
iiuM iinliriaiily net. woiilil iimlcr- to ^ii-tiiiii Il\c ilmtiiiic dl-n'ii—.mI in

I. mi/iiii. Iiy viiiicliin;; in aid a siip-t.iki' to (In tlic wink ullli kiKiulcclL'i^ of § 'JUS;

ili'frct, tliii viT.v tc^t rilicvi's tlic [io,imI ;.'(iiii iil pi iiiii|.li' tlial "a |>ail

finiii lialjilily, for tin- olilifra- to any other lonlract liaxiii;; iinitiial

Hid (liitios of master niic! servant oMiiiat
elativ

ion* is allowed to perfoiiii fully

i.f

acli is lield to tlial dc- liis part, notu itlwtaiidiTivr tlie failure of
refe ee to all matters lln> oilier piily to fiillij a coi.ditinn

.ilfeeliii^r tlio safily of till' servant while precedent, williniit

in tile master'
irilv

employineiil uliieli men his ri^hl t n in-^i-l npon perfoiniaiiee of
f niili'i:iiy |ii udeiiee would or ouj/lit such eondilion at a later pel iod." I'l'lii^

nuclei till inemestan- ii;

If the servant, with a knowledw Tin ,1/ is

iled witli approval

defect, as " I
riident man mav Mr

>iiri /'. /{. r (,. (issi;i S!i

ll.")ll. ."iS .\ni. Hep. IJII, 2 ,><. W. :!.

iMiiiertake tlio work, ran it 1h' said that lint ha- \t,;-n rveise.l in the last edit
tlio master has not exercised that de- of the treatise.! The true rnli', as it

of thatof care rci|nired of him?" '/'c.n/.v lia|ipens. is precisely the n
/'. 7,'.

ill .\in. r
V. /{/ic'/'oii/ ( issti) I'ai 'JV 111 state l!i-hi

;i'.». 2 S, \V.

ip. Contracts,

the lanf.'Ma''c used in /.

Yoiic r. li.

tiitimj V. in ////

§ s:t'.l. and a note l>y the pr"seiit writer
Hiuiixon (\. D.I .?;) .\i

Co. (1S72) 4'.l N". Y. St. i;,.p. pp. 7!ll vt si;j.\. Hilt in any
'i-l. in .\ni. Kcp. 41": Lkiiii v. HuhIoh event, the ney^liu'ence of the servant
i .1. /,'. Co. i ISH.->| i:i!» Mass
.\iii. liip. 7:!:t. 2 N. E. 11.-.; Wli,

niiisl necessarily lie the proximate <aiise
ot any injury whi<di he receives after

linrji il.mi:ii !!.-) Mich. 2.->ll. 54 N. \V. the masters lirea.h of tl le contract gives
srii: /.'rr.w: V. Cliirk (1S1I2) 14i! I'a. liiiii the riL'lit to consult bis personal
'

^'encral |irinciple8,41 ;.f .\tl. 24ti: .1/ .Veil- Yiii!;. safety, and thus on
d- »'. H. Co. (ISd.-,) ICT I'a.

-Ml. .'itl2: Cndrli/ir/il y. Uirh,
22(1. .U

iirf a- /».

A'. '•<,. (1S77) 7(1 N. C. :i20.

This consideratiini seems
iolliullen hy Messrs. .Shean
field when, in their treatise on Ne"li-

' /«-/;.

I.'7'l/l I 1S7.-1
I

liar to his ai-tion.

i/,(,lis. It. .f If. ir Co. V. rian-
III. :!ri.-> (liraken

to have iM'en ployed liy the trip). Compare §J 288,
I lied- 2Sii, uii(c, and

i)
'Mi, xiitra.
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ill., i-

full knoul...b,. of il,,. nsMlti,.-: nVks. ...,nt,ril.ut>.s to Lis own i„i„,,, .

Hie <'ini>Ml .•oiiiMrii,,ii Im'Iwvch fli,. ,.,ii|.|nv,.r"s ri«.-lii:..|,.7. ,m,i il„.

inj'irv i. Mii.l to l„. l.n.kci. iit i!„. tin... tlir .Im.i-.i- Imm-,,,,,, s -„ ,,1.,;,',

lliMt :i iMT-oii of onliuiiry .-.irv wouM nut incur tlic risi< „( ..,,niini,'i, .
lo vurl< i,t Iho plac.. of .liinovr.-' '-nd,.,- .>,i,-l, .•i.v,,,,,-,,,,,.-

i, ,i'.'

S„„l„„l,i V. \\„r,l (1S7!M 4(1 .Mich.
420. .|iiniiii;.' ('.H>!,.v. 'rents. |i|,. r>:,\. .-,.-,j.

'Wliilr llicic is an iiii|ilii'i| ((iiitiui t
lictwicn ciniil.ixcr :mi<1 .iii|iIii\ r tlmt
till- fonncr sh.ill |ii,i<Mr,. and kiip Miit-
al.lr tiioU. im|ilciticiils. iiiraiii, iti-.. with
whiili to pel fill Ml tlir lalc:is i(M|iii: nl of
the latter, and aNo (liat tin- lallcr shall
111' advisi.d by tlic former of all tlie dan-
t'lTs incident to tlie service, of which
tlie lafler is not encni/ant. vit the fail-
ure of the einplo.ver in Ihis'ieirard fur-
nishes no evense for tlie <ondu(t of an
ein|do.vee who voluntarily incurs a
known dan^'er. lie must" hini-elf use
line Oiirc and caution to avoid injurv.
It he has full knowled.ire of all the per-
ils 1 I particular service, he ina.v d(>-
eliiie to c naa;;e in it. or rec|iiir tliat it
-liiill !lrst Ih. nnide safe; but if he d.iis
thus enter it, he assmnes (he ri-k. and
must liear the ion~e.|iieriees." I'lniisi/I-
niiiiii (•(>. V. /,i//if/i (ISTH) (to 111, .);');).

(-Note the onnfusioii hero iH-twccn the
KWiieptions of an assiuiiption of ri>ks
and a want of due care; sec § 30!),
infra.

)

'•It i.s for tho plaintifT to s}io\v. not
merely th;it the phu-e was unsafe, and
that he was injured therehy. hut that he
hiinsi If was in the exi'reise of due care.
His evidenee fails to show this, it it. ap-
pears thiit, knoHiiifr and appreeiatinj;
tlie dan^'er arisinj; tlu'rcfroiu. he voN
uiitarily exposes himself thereto. I',u>i-

ness is sometimes e;iriied (Ui in hiild-
inf.'s or places ohviously un^ife. atid if,

with a kiimvled^'e that a Inisiiie^s is thus
conducted, the workman ciij;a;.'es in it,

lie t;ikes tho ri-ks which he must know
iiro incident thereto." r<iiili,r v. Ciiri'ir

Mi<l. Vo. (ISS.-.i 140 Mass. l.-iO. ;( N.
K. 21. Is a man ivithout fault who uses

lani.'erou.s and insullicient tool know
inu' it to 1)0 so? C';in a man <daim that
ho has heen dauia^'cd hy the fault of
other employees who have furiiislied an
iiisuflicient tool, when he has for months
u>ed that tool and knows tliat it is un-
safe, and still runs the risk? .\ii em-
ployee is not without fault.— that is. ho
is a coalrihulor to his own hurt.— if,

however nej.dii;eiit others may Ive. know-
ing that ncfrlificnco. seeiii}; the daii'.'er,

he still chooses to e.xpose hiinself *-- the

( ls7:i) .-,(1 ca. u;rt.
'

••The f;o-t that the daiiL'er is kii.mn
or mi-ht he known l.v the exci.i-e of
the natural faculties, will pr.i hi.ie

;,

rcK'oveiy wher>' it is immcdi.il.. ^v.A ,',i

such :i character as to impo-i- ii|.,,|| ,,,,,.

who undertakes to pass thi' (l,iii.:,r ;,

h;i/.ar<l that a prudent man Hmil,! i„'t

ini'iir. A man has no rij;lil to cn-i |,ii,;.

self upon a known daii^'ir when' tlie ;i,t

suhjects him to ),'reat peril. If iIhi.'
is a ri-k. apparent or kncjuii, tli.it nil!
prohahly result in iiilury. he iiiii.i „„t
I'lieounter it." /,((/,, Sinn, ,1 I/, .v. ;,•

ro. y. I'iiirliin (|S,s7) II-J Iii,|, .-,;ij.
|:|

N. i;. (!77 (an ai'ticui hy a «tr;iiiL'rii
' I'nI/icli v. SilhiK (IH'.M) 42 I„"i \iiii

02.'). 7 So. 7S(1.

'•.\s to whether tho employee' wa^ m.;;.

li^'cnt. hit actions should li. jii,l:.,.,| u
the fai-ts as they existed, witliiii |,i.

kiam !e<li,'o, or within what he niejlii i,,

have kiaiwn. at tho time he a.i",l m
failed to act; and the previous ii,-li

fjciice of tho employer, which was knnun
to the employee, or oiifrht to liaie I, mi
known hy him, will not excuse' him. In

the case ;>t hiir the f;iilur<' to fmiii-!,
props at the workin;; place of the ..j.iiii

till' helow was ne;.'li),'( nee on the pail ..f

the defendant Im'Iow; hut if plaininl'

knew of this iief,'liy;eiice, or oiii;!it to

ha\e k.-own thi'icof. and rem;iiii,.| in

the room, knowiin; the roof (<. Iv il.iii-

j-'croiis. his injury was diicctlv ..ui-.il

h.i his own ne;:lij.'ence in remaiiiin'.' in :\

room known to he dan;:eroiis. and nnt Iv

defi'ndant"s ncfrliyeiico in failiiiir i" fur

nish props." I'ill^hiiiiih ,( \V.'i\..!i r,,,

V. r.sticininid (ISdo)' 53 (Jhio >t. t.i.

40 N'. K. 72.1.

"When the daufrer is not ol.\i.ai.i nr

imminent, and Uith the eiiipli.\.r ni'l

the employee, with full kiiiirtldj
'

the same, enter into the contract m ,

ployment, or I'ontinui' the same, iieiihir

party is guilty of culpahic neirliL" n.,. a-

toward tho other: while if the .Ian:,!

is ohvious and imminent, and it i- in-

coiinlered h.\- t! .- servant, then I'.ith y:\r-

ties lire I'lpially ;r:iilty nf riil].^!.. ;, .._,!;.

fiencc—that of the o'lnployre hniii.' iiil-

pahle contiil.iitory nej.'li«:ence. hi all

cases the continuance on the jjait of the
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s4'iv;int wore allowed t.- ivccvcr iit'tcr voliii.iiirily ciwuiintcrin- tiic

liazard, ho would vccoivc coiniMtiMii i-ui for his own ii<rii:^iiifi-."

300. When negligence is not imputed, as a matter of Irw. to a servant

who knows of a risk.— 'I'll.- dodiiiK- si. it.,! in ^^ l".iV. l".>-. .-unm. is

a]iplifd in its iin<in;ililird I'onn only in •n-c- vii.iv iho .-vi.lciir.. do,.»

nut prosoiit any of thos<' >\»-f-\:d .JiMniiit- wlii.'li ;iro t.ivai.-.l in •\rA\<

tci-s xxii.-xxv., jiosl. It is idso [..i-sihlc ihiit. in nil the (..mt- wiio,,.

decisions havo thus far hi^n .•it.-.!, a scniint who otVond i, -liinony

jroinfi to show liiut. ho had i-c:i:-..n;d.l<' ;;r..nnd~ for suppo-in- llmi ihr

,!< t'.rtivo oonditions of whioh Ur h;id ol,i:iinod l<n.>\vlcduc would havo

i,(H-n roniodiod in iho or.linary coui-o of the ma-t.-i's l.nsinc— lMt'..rc

tlio tinio whoii the injury was nr.iv.-d wonid l«' allowed to •:,. to the

jury, ovoTi thotij-h h<' niiiiht not havo foccivoti an oNpliidi iM-oini-<- that

the" conditions would ho roin<diod. or an explicit a-ufaiic- that they

liiiil l)con roniodied.' In this jioiut of view, tl niiiiuaiice of wurk

may 1)0 roiL'iifilod as peculiarly jn^titiahlo. wh<>re the ahiioiinal i-on-

(litions wore the result of a hreach .d' a duty iiiipo-cd upon the ina-ler

l,y st.-ittito. It has Im'oii oxi)licitly lu'ld th.at. under su.'li circuiiistaiices,

tiio servant is onlitled to |)resnine that the master will ]ir"cced to jier-

toriii his duty without niiv unnecessary d<'lay.- Coiniiare chapter .\.\x.

servant in tho master'-, cmi
.

foll,.ui„- .a-c.: Cih.'-lu,, II. .f- II

witl, full knowlr.l-,. of tlic daiiL'iT. //. r,.. v. I!.,hui (Is'is-. |,.\. iv ,\|iiU

eitlHT m"'li(."'n<''' "r it is n..l m-li-.'i.c... 47 S. W. lo.Ml. !),•.,> m- lleliearuij.- iii

It it is nc'li-i'iie.'. and injiirv losiills. 4/ S. \V. }»:,1 i.vapl ina-tei- not m.tc-

tlicn no rwovciv can !« 1im;1. iH'cail-e of -arily m-lii-rnt in .nnlinnin- lo inlc

tlio .nliial.lc contril.iilorv m-li-en,-,. of iii.nn tl„. f.,..il,nar.U ot Mvil.liinL' •nirnic

llic servant: l.nt if it is not ne-li-.n. , Inrans.. la knou- 11, at i..rk- liv,|i.,ntly

nn tlie nart of tlie servant, tlan neither fall upon the tiaek-i ;
7.,;''/ ( „„,..,-.sx

ean it in. iie.'li;.'enee on th.^ part of tia- r„. v. \n,,Hih. ii i
IS'.iS; lev. ( iv. .\|.p.»

nia-ter. What the servant may laufnl- Is S. W. .V Mv.oveiy aUo.ve.l « here

Iv ,lo wunout m-li(.'.'nee. the n.a-ler s.-nant knew that a telhuv servant ha.l

inav laufiillv hire him to <lo without inal. rtak.ii t me.ly the .lefe.tivp eon-

iie-li'encp. The inasti'r cannot he honiiil .lilionsi. •,,.•
tolake "reater care of the servant than Wheir a miner has eomplam.',! to his

the servant is of hims,.lf. If the .lan-er superior alH.nt the iin-ale e.m.lilion ot

is sneh that an or.linarilv prmlent man the ro.if of a tiiniwl. an.l. alter it has

eonhl assume it without iM^inir ^riiiiiy of U'cn pailially se,ure< .
j.'<,es on uorkiiif:

ta.'li.-enec. then the san... faets an.l the with the ,.xpe,.tatioii that it will U- inote

sanie reasonins which woilhl show this eireetually s,eui,.| in ,lue lime, hr is

uonhl also sh.nv that there eouM not he not la.essariiy ,hl,arie.l from leyovery,

a„v enlpal.lc m-lij.'enee or any hr, aeh th,mi.'h he .!.«- n.'. think it stil le.ently

of'.lntv on the part of another per-oii proppe.l, 1/ I/.,,,..,//, x. Il'nni (Issl) !l

for hir'injr him to assume it. There ean- Se. Se-s. ( as. 4i li series, .(i, I.

P,.t he ne-liL-clieo on the part of t!u. ,me. ^ (,»,<,<,. "',;..;, v. >';'•;';"' '^.^'.,1;

an,l not on the part of the o-h.r, where Cu. ilss.",, U> Wis. ^.H- --i-' ^ W- -'.l!'-

hoth arc cai.ahle of un.lerstamlin- the The eoiut there a-s,milates t he pn-,tmti

,lan-er. an.l hoth are f.illv intorniea as of a raihvay .-..mpany whieh is .i.r.liet

t.. ^ril the fails." A'H.s/, ;. l/.v.s.,.-,; />. as r.-anN its ,luty t.. hii.hl a t.ai.v to

A' r„ ilHSTl .SO Kan liil. 12 I'ac. .'iS-2. that ..I an eniployrr wlm has promised
''

Illinois Ifiirr l'ni„r Co. \. Mi,.,l t,. i.aii,..|v ,Ul.-. I.w- cjiiJitiona. &f
(ISti.'ii 4!) III. App. ;i(>;5. cliaiitxjr xxil., /-osf.

'Tliia seems to be the effect of the

i]
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suliil. 1

1

M.\.STi;i! WD NKUVA.NT. [^II^IV Mill.

I'osl. I5u(. ,n ni.v ..v.nt it scniLs ,.|,..,r (Lit tlio ,.!,.„„„. ,

c^l«v,;„,..n will cam. a .li.r..n.n,ialiM^ sionil,..,.,-.. fur a .•.., ,.i„ |i„;
1U..I pcnu.! only. (n.Mi.aiv S -•inj, unU- (1. //,/,„. TImmv i, ,| „ ,
coiK,.|,,,,l,|,. |„,.|v „f anlliuritv lur ll... vi..w that. ..vn. wl,,,-.. ,„"„„.,

'f

tl.(.s,-,l,st,„<-tlv .iin<.,vntiatinff fuct..rs a.v Intro,!,,,..,!, a ••..uri i-

„
',•

iu.«.ssa,-,|v wa,.n,nt,,! i„ i„l\,.,.i„;, .u-i.!i,ir,.,„.,.. as a n,.".,. .,f
],.'

from ti... .noro ia.-t, tliat tl„. s..,-va.,t .v.nain.M i,. tl..- ,.,,.,,1,.. , .,.„, .'i,,;an a|.i.,.v,al,„„ of a ris|< ,vs„|ting from t.l,o mast.T's Lrcad, „f ,1,„. .=

^^:::% -:::, ':l :!:;;^,:t z:^ t!^iz:i!tt -r"v ' ^

llH'MII 11 I.-...I l.'l / I • / . .
* "'"' ''X' MM'II- kiKIH IK .... ,,f li,,.

un!!;w,!,,i? ia:;r";::;'i;:;; ,;;':;;;;,:;"' rT"'" V i

""-"•' - '"• -t

.

...... ;...ti„:;, t;r.;!:..:;'!.„::: -;;:,;;- ;;:,- t:;;,r"tr;i:;;;r;:f
"-'-''-

K<Ts were si, „l,vi„iH ,<n,l tlimilrnii,.' 1,1.. in .., -y.', ""'" ""• imniin.i.i

!l;;;,;'.-
-' *i:^ ;;-r:,r;;;:!',;:s:;:';,;t;:.„

;;

;;:;;ct"??:;:L:ii:',:^t-;; ;;;!',;.:
r,= ;;,;:;;;:;;

er,l.s,.,n..n.,l fl,o ,l..f,...,. .,„| ,,,„ i„ ,.„. 2.iulu.Zu
i U,

"" "'""•

th..r<.„i,„n .„„,i„,u;,, „,„k fo,-7,M-i ' ; l-i'V ',''','"'''
:;'''''i

'"'-

or m.ir... until l,,- „,is inj,,,-,,! ll„. ,ni, ,. ;
' !'""" "'" ''"""'

tlic s;ini,. «a^ f,,r (1,,. iinv \h,nl,,rl v »..
"".'"'""»'. '"t'< i'liil .nviim

^ssr'iJ,ii 1
'! , &:€ ''•":

r'
'-

"t
''""-'- '""- "^

j'".v ,lnty It ,s ,,„t in i„-,M>ni..M. ,l,.,t \\V..tc. I^.p..^' .^\V 'j j. -,I^ n'r ' ''



IIMIj
M;i:|.|.il.\i !•: IN ItiNUNLlNti UOUK. •tifs

llii, iloi'triiH' t inl"»li lit' flilHCptinll tllMl. M-' il i- < III aouir

the tii.'l lllill illl llljlirt scr\';iiit M iliinl ii-il\ |i -nllll- ri

lint, til Im' cuiii'hl^ivc cv lilclicc. Illl
lllllt ln'

nut ii>iiiir 'Mil' ("ii't r<-ult .

iiiAcr I III- .1; ill::iT 1-

Tli.

it lit illl

let- illl I'ircMliii-liiin'i'

f tlii- ilii'.rv .iliv iii\i-ly i^ tliiit.

i\io\i-lv iiiiiiiiiM lit mill i;liii'iiii;

t<T, the l\\\r'\ l"i|| w hi ll.rl- lllC -iTVilllt is I lil.iintil t'l'Miii rri-iivcr-

,11 ll,.' yiMiiinl I ,| rnlllrllillliTV Iir^llUllliT ilc|Mii(!- I'll till' ii-i- wliicli

llf lllilllf I'l Ills <iiii\v!i IllC illlLirr. Tl ir Mil] IllMl.liill llliltll-

iV-ilv is tliiii. it' till" iliiiiu''!' i> "I"' "' ''" ii-iiT iliii~ iihIiimI' .1, ll if

.iiri iiiiiv ilirhin the iii-timi In ii^ il iiiii lui- 111' hiw, imt. iiiiiiiiliim

In Illl

irii\ilirr.- II

)|)iiiiiin of IJir Illl -lilt wri

ftl II' I'liiirl illl II If JIll'V

l,nt ;il„i 1
•( <'iirnrl iii :l iiili'fly Jiin-Iic m'H-

ti\f iilH- w llirll IlilS lin U rNlil.lllli''

Irr lliis tlK'iivy <if till' ri-iK-ctivc

j, imt Hiilv I'iiinr iiii'l iii"i'<' <'inu-

tliiin illl- iiliiTiiii

M'i'tiiiiis. Th"III iircccilllii;

illll'SIs Willi ll I null rlii^ Illl' lll-iT ill lllill It lliU-l liri'l'S-

•iinlv Ih' iiii| niiliiii til iiHiir il iliili:;rr till' «'\i>ti'iin- nf ulili'li lliipluv

,|,.,vliriiiiii III' ilufy I'll ill!' iiii'-iir- [liirt.— iipi" '"^
11' IllllU"

iiilntriirv. 11 lis 11 ICllll-l-lrllt Willi till' llUlllllll

; to I

ll I'lilirrllliull

ll|"i|l \v

Till

liii'li till |'ciis<' lit' •uiiinliiiliiry 111'; llli'i'lii':- nil i;ii lll'lv fl'Str

iiiriii'tcr iiml iiiiiiiiiitiiil'' " I' il ilillllU'I- lirilli;- till- ^'^-l'lltlill pnlllt, tn

Tn \iiitlirni I'. R. r„ ISST 1 tilT's own ti'-tiiiioiiv sliiiw^ tliiit tlic ac-

\i:\ r. S. 7111. :ll !.. nl. ^W- >< >^iil'; <''; """

i;i|i. :)'.M. till' I'liiiii ni'i

iiMiiit 111' niiiiiiliiiiii ll. It H iii-

il till' ll I'll -11

1

ilili' tliiit till it I'liii iiiti'iiil to

in-liiuliiiii tl tl Ifi'ft tll:lt till' -lilliil -|iiill-.ir fill- till' iliiitrini' tli.it till

ijiit.v of till' pliiiiitilV is 1 it til 111 li-i'liiT ot till' |ll:lilltilV is |l i|l

ll liy till' -ill;

of till' (lilllyrr

liiiiiin;.' to -vl'Vi

I,, flirt llf lli- Ulliiwl- lljii rll till

iistion

lilt of n ,iiii.v is al-

111' illrlllli

with il Illl

1 I. Iill;lllv iliii-ivr. illli 1 vit tlii- nil-

ni|iiiivn' III _' lii'jii illy ri'i|uiii- nil iiiri'|ilniii of

kiiiiMii iiv liiin tn U' ;iii unlit iin.l im nm- llii- liii-ili'i III iliis ri'^Mi' I it il iii-

kii.mii liv lllill 111 iH- :iii MiiM' ."• .1 . . . ,.,.,,/,././, 7,1

,„„.,it pi'i-on. i.i.il siiiil thai il vv.is ...H-,-l.'nt 7' ' ;;'',;-^
:'''-'

"''^^V
r.Ml.rl, t',,r thi' I'lilllt 111 -SIV. II- it ilnl. V. /,•../.„,. .»./ .f /'. /i.

' " I I"''"*! I''* •'*•

;ii;:;afl;i.ii' on .hi. |i.iit ..f tl,,. -,'i.iuit .. ::'"•, ii'ti'inil ll. in §
^;i^. not.' I, su-

1.1 rrfiisi' to wink, in ^ ii'^'- of ''I'l^
/

kiiiuvli-il;ri' oil hi^ |':ii<. mi.i-'lit \>v n.-li-

Lv.Hi'.-^that it wa- f..r tin' jiiiy m -ay i\'Mnt

liniii all till' altiiiilinu' •irriun-lani rs |iar

wh.tluT hi« failiiii' to ilo so was in fart

rnir V. Il'ilh '.'"•' if ri'ifrlr Co.

, 1.11 Ml'. 17 111 .\tl. sm. Com
r al-.i S

'-' 1"'^'-

l\ l7.M,» V. I.,„n..nllr if .V. /.'. r„.

itss'i s"i \li 'Jii'i I So. 7111; \h'liilr
itriliilliu V iii'!.'liyi'nri'.

, ,
'

,. ,'. ,i n , i i<»i< i SI \l'i

-,. aiso'thi' Mi-soi,ii ca>..s li.i'.i m ^j'j'^:-;;: ''^':z:tT:Jl.i:uy
riintriliiiliuy iir!.'liyi'nr

'
,1 North Carolina it Inw 1 n hi'l.l. .'t i-onl

,

ilmMiy -['-''",, ^^ ,'^'"^;

„„ ilii. .Monnil that the NM'i.'ht of pliMn- in, I'l'ly hi'iaii-. li.'

,»;

"
\;, '. 7, ,^

,,

'

1i,y- iviih'iui' is aUnn,. for thi' iniy, hi' iia...i'...ii-. " ''

''I''
.

'' ^''
'

I,,
"

,,
tint thi' iin.'slinn of his .•ontii'.utoi.v ;;ri.' m ilairjn' a i.l ii-k 1

imUm'iI nor

.,i.'.
,...'' no IK' lon-iih'.i'il on a mil.'- it 1"' of a ili-.M','.' uhn'li wmilil or-

,: T ,:r non-nit. /M/.'' " v. ...',//i- ;li..nily ihU'r ''-
';7'"^';;;7;,,'7

''"
•:^:

(• <,. il^jiwi l-'-t \ C lill :!l S. loni till' iinihrlakiiiL'. .S"ii(//o i

" /i
.

' "•

R s',.' Hnl'Ht','^ -rr-'-'-^'-- "- - -'"'"" "^"^' ''' '" -" -' '"•

trial shoiihl iirm-ii'il in tin- n taiav .,1.
,

,: „
UMV more than in olluis. if tin iilain- Ni' al-o m-vt -iition.
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be considorrd in clHcrininir.- wIihIut it was m.^litrpnt t.. on ,, , it

It iBnianif«'stly illM^M,-,.! f.. ai|..i)t a AnctvUw wl.icli itiv.hvH fakii." tl,,^

position that, wl.at.ver U.o .laii-or n.a.v l.uv.- l,ron, whrth.-r Hfrious .,r
t"'

^'. iniminont or mnoN-ly possihlo, fl.,. huto fa.-t that it u ,,

'al)l( to t}.« master's n<>n|i;r,,„,.p ,..,pri,,^ ,i„. ,.,„,. j,,,,, ^ ,,.„,„„„.^.
j,,

..id. tlio contTo'lin- fa<-tnr i. n i)r<w,„„,,tion ;,/m r/ dr j,m ',|,„

t. .' servant, was culpal.!.' in rrmainiiii. in fl.o ..inplovnif.nt SilI. ,

criterion lias never Ikv,, appli.,1 in actions hr..ii^.l,t. l.^ stran-.Ts • ,„'|

no val„l reason has rvor inrn s.i^^gvsU.l why it ^houl.l U, up,,!,', J i,,

actions hrou-rht by s('r\ants.

301. Misiouri doctrine as to the effect of the .ervanfi knowledge

-

1 ho Missouri decisions upon the disahlinp ofr.vt.s of the s<.n mt'.
.-•ontui.ianee of work with knowledge of ahnorn.al conditions pm.],,

|

j.y the mast^-r's hreacli of duty are so extraordinarily conflict in . il, „
It wdl be convenient to nvi.-w then, separatdy. In a later s.v.i, '„

the confusion. l.,tl. of .loctrine and terniinojo^.v. which the^ ,.s
exhibit will k. note<l. At p,VM>nt we are coneerned nicrfly u,il, ,1„.
cHect of tho actual ndes adniinisfeicd.

In the earlier ca.«es the supreme court dealt with the defriwr^s ..f
contributory ne-lipence and assumption of risks on preciselv tl„ -,„„.
footing as the courts of other states ; that is to sav, the servant's knnul-
odgo of the risk was treat*-,! as an .•lenient whii-h enahh-d the n,.-', r
to rely upon either one or other of the d<-fenses at his option '

1„
ca.se9 where the defense put fo.-wan! was contrihutorv n.-liire,,,,. ,h,.
theory adopted was appar.'ntly the satne a« that explaine/l in the ,.,v-
oedinp section, tl»> .p.ality of the servant's conduct in continni,,.. in
the omplovment being treated sometimes as a question for the j,„-v
and sometimes as an infeivnce of law.^ Hut in ISSr,,—the very y, .r,"

n Co MS7:> (-.
'•./""!''*•' '"^ -^^ ''''t irMMiMii;;: i.n.l tliiit tin- pl,iin!iir

„.,;,, ',:'"-''' '" " ''•"" '" ••"' I"»n.-SH nt tl„. l„;,k.. I„.,,M

nnlw'tu? W". ;
,'

:^.;",,r^.;^'^':
'•:[• ->'-';•- "^ a n,an... .,f l.w, ,., r. ,.

great tauf.on an.I sk.ll, he could per- breach of duty by the ..uut«;r, and uuli-
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,1 uf ill.' iM-c-" j\i-t. ri'fiTr<><l

i„ wii- .l(vicl...l.- ii iiov.l .l.«'t,viii<- WHS |.rn|.uiin.!.'.I. r/:.. tluil. in .•ihoh
it r-lj'illill] lio (.It^T.cil, ill wliicli l!ic -<i'i.ii

III n lii.'li ji ((rMiiit L'i"'« ' >ii wnrkinir willi kiiowlciiu'' "( iil'ii'Tiiiii 1 fim

ii(ili-i. M'l- lllv (ll-l'i'llH'. it' IIIIV, til tli<' ciiiiilovir i-i iliiil plain

Uil- IH'^i

illlticS.'

:lij:<iil. iithl.T ll iri'iiiii'iMiiirs, in r..iiliiiinii;: i<> !>< I- torn

t.itT

liis

Sinre tliiit liiiif tin rim- li:i- Imcii iT|i(Miiiilv aiipiii'il in

lilt rrjHii liiip. if. i-"

,,/„!/ .t St. ./, /.', r
\trtl.,

I ISS.i

•,U V. Ihii

S7 Mil. I'*'

Mi <iri r. R ('•'. (HHc.i sn Mi>.

.|H \lll ilip 1 .'(). J S. \V. :t; lluilhis

«Ihti> it W.I 1 1 lti;it till' mtiiiii « ,^ V. /»,,.,. I is'n ) in Mo. .\|i|i. 4:1.

ImiIiiI lirliin-l' tlir |i|ilillliir kniW nf till- Tlli". iliirlrilir liTiiv .1 II II' iini|iiii lilii'il

ll|ii'tl'llr.V lif till' Vii'l' |ilillii|Ml HJliliP llppli'MI I iif Mi'«^r-i. Slii'iiiMiMii mill IJiil-

•I I'liuicil till' ill jiiiy.

iilnl. lint the ilivi-iiin nf (i|ilMiiiii -iin
jiiiL'.' ili lli'lil in till' fiiiirlti I'lliliiiit of tlii'ir «i'll-

tn 111 Im'CII Ilirlrlv nil III!

mill iliiit till' <lrliiii|iirnl TiMi

klliiwil tiriiliir I

I 'ill. -.MJ. 'I'lh

111 Ni'u'li^'i'iii

Mii.t of tlii'4 |i

s.'.' fi

1 \Ml-« llIK lu'l'tl hIIi'Ii'iI in rr~|llrl-i tin' l;l

prliicipiil. till' ciiiili'iitiiiii nil ln' yiiiiiii'. i>r

li.ilf iif till' pliiiililV iH'iriu lli.il llii- lir iill nf tl

illii r cxiiMil. ill llii' lint

j.. tii';iti-<'. Mill till' iiil-

itiiiii

lani'C tii.iV till' .'ii-i'""!!! -if till' I'P- tlinlHi'Viil.'Iitly iiiiiiiiii nf tlir «iii pill-

, they liiv il iliiwii Iliiil till' trim

4 tliiil a M'rMiiit I'lill iriiiMT fur

IIIV »llltrlri| fnilll ili'fri'll ilnr trt

of II 11- llllr «villi ll iiM iillii'i'-

liini' Im'cii applii'.l. till' riri'il of ml

t\liirll. a'4 II Wlllili' 111 ill privi'

IMl-IlT I

f.'

if till' U'IK'lit lit till' lllttl'l-

.Jii' an iiij
.

ill'- llir iiiii^lii'' I'.iiill nf wliirli 111' liail

wluir till' I i-

lii lii^ Inrai'li of ililtv. Ill

lit -< rii'lit In 11

111 tl

iT tlllll

,1. iliii' liir. if. iiiiiirr all llii' liniiiii-laiii ri. 11

aki' llii' -I'H.iiit of iinllnaiy |ii ihli'iiii'. arliii;?

ll iiriiilriHT. wniilil. iimlii' MJiii-
-,,l..|\ .Mill !«lll'l

till

till' <piii'«tinii wlii'tlur. ill riiiiiiiiiii« ilai iimilllioii-
1

iilitio liav rnllt illlli'il till' Wnlk

('lllplnyillt'lll. Iiail a.ti'.l

1" iiili'iil man
'ill V. iin/i,(s/i. St. !.. if /'. /.'. r,y. l>y til., ^'l•l'at «.

iiiiilii' 111.' saiiK' li-k. anil tint nllurw ix'.

If llir •'tnic mil'" i-* 111.' on.' Mi-laiii.'il

i.'lit nf aiillinritv tin

llS«i.-.l S7 M -.!.-.. In tl li-i la-i' Il wn'J p '-.'til wiitir taki'i l.in.' to ili iiini' v.'iy

ri'iiiiii k.'.l h\ lila.k. J., tliat till' ipiali -Imiiuly In tlir .-ni ni'ln. if til .-tat.'

liiatinn nf llir priinipli'* pi vinii-K ail- liu'lit. ll may In irtril »itli coiili-

iiii-li'liil Wii-i "in arinli.1 will 1 iniiiiiinn 1ili'liii' tlial, nilt-iilo of jiiri-iliitiniM ill

fain ii'ss an til., ilai'lv iniiiliiit of iiia-l.r "liiili tli.' tluoiy nf tlii' liar I aiilliorn

ml servant-".

In ll<ll»lltr

tilllu'iiisi'l\ I's has ili'lilM'ial.'lv ailont-

l{'«h Hill C'lnl Min. '''•• '"> .l.'<i-i"» '"a^ .'M'' '"<" ii'inli'ii'l

(ISiin KIS Mo. :!iit. IH .S. W.
jiiiljj tn

illli-tinll. w lli'llli

ill' lllniy

lil.'li siippniN lli.'ir vii'W tliat conlril

L;li''i'lli I 111 h, il.'fi'

lalili' to till- iiia-Irr iimlir tli" oir-

ri'iitiniilii' in till' si'ivii'i' afl.r vl-

..I'j nf .1 iiiii'ir iiii-in^ finiii a ili'fi'i'liM

• iipi"

'ili'il tliat nil

•ll. tlinii;.'li il may 1>«

IV tieiiIIm

applian.'.. wi 11 .'li'fi'al'"tli.' si'ivaiii- a.'- I'oiiiul for tlir itiMtiini' tlial llii' 11. .'Il-

ls pinpcrly a ij lli'-l inn of rniiiitrili^

L'li us till' aiillimilii's lii'- I'V.'ii « lirii lln' inn
if till plaint ill' is Inr tlir jury

liti'il will slinu. an

Miiniil l.v riili's appliialili' in su.li .a-i's." in Ifr W

•||„. p,,.,'iti,,n of till' .'oiirl. as In- pmntcil
(
1><S1 1

tlial till' iloitrin.

vl

iiiil. wai-

Mivaiit, wliii iiinliiiii.'s in

1 llll' iisiilt-

l-'nr instaini',

f liitii ttrr i'tt.

•H Iliin, 4S, wliiili is yiviii a

liv tt'liirli a pinniini'iit plaii' amon;; tin ir lilatinns

lit ioiii

ll is to 111' ili'tir- inj; risks an: Uitli known,

in \lrMiilini, v. I'crl ll<

iiploy- w.' litnl 1
to th I'll'i'i'l. lint it

lit aftir kiiowli'ilj;.' o

appliaiirc. 111.

sllill ili'fri't

i.|rv uaivi's a
f a il.'fi'il in 111.- wniilil lie pllltill^' a slr.iiiinl iniistrii.'-

Is nf till' iniirt tn slip
II nhji'itiniis linn nil tin

vl' insliiiiiii'iitalilv and pnsi- tliat tiny imply tliat tlii' ili'f.'ns.

ki's upon liiiiisilf all tli.' ri-l i.iki'H ot a-siinipii

il ilio iliitv oif tl111' siTvati t t

iitia.t of .'iiiplnvini'nt, lirraii

J.'rllll'r wlici

si' nf till' iiiasirr'

I aliaii'lon

f li-ks is i.\.liiiliil allo-

'il bytill' ri-ks iiri'

liiiarli 01 iluty.

i.iiaili of (iiitv on llll- p:ti \ of till' liias. this i-nnslnn-i ill, I 1.1 nl.'

tir, an.l is unjust an ll iinr.'iisnnalil. tl ic cori.'ct 11111' till' lull' tliii-- arriv. at

Sue also, as to tlio iia-ntis 1 if abstract won III now 1h' >'f no aiitlinrity wlia over

ju.stioc wliich unJcrlic the rulo, Thorpe lu view of later dccisioi.s of iho New
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(iMCtl-IIK tll.lvfnlV. if III.' <l«f<vt- nr i|,...l!lri.l..'V II. II,.. n|.|-lllll.-.M-

Wllll

Willi

h liTiii ciiil.rai'iH llir Mil II (•iiiI>l'>.V''l I" '1" '

iiiihiiiiiiiiliili'i'-< 1 iH|il<'W-il I- >"

iIk' i1'<' of ;;ri'iit iMuli"ii. lli<

II' \vi rl 11"< \v< II

;|t:iI IIkiI. "1'\ 1'"I-

V .if liiw, t.iic MTViiiit wlio iiiriir- till- ri-U

iii:;r r I- iiiiiiiiii"

i^ 'jni

lit, liii'ti, iH 11 iiiiil

liv of <'..iiiriliiiiii.v

Iliirlli'C, Jill I (•iiiiii..t iv.'uwr. Uiit. if, n|."ii :lii-* m'"''"'"-
''"''' '^

Hllll-lillt tilll

.1.

illllt. till' <|
ll(-t|iil| W I. Ill' 1 ,f flirt fi>r till' jiii'y. 'I'l'l " """

-ml i>r iji'iiiiiii'i' toll ic «\ lljlllCl i-^ ii'it
I

i< riiii--iiMil.l. 'liic ilcM'ii iiii- i^

1,1 U-i- It. S.llh V. St h.ui-, ,( St: It. Iht,nnh.,l J >7. ./. I!. <'n. I\s'i'*\ Oil

1S1I.-,
I \i: M.I. ;i:iii. :!•• S. \V. lJ."i M.I w. .•..*!i ;/. l/.s

(1 iiiKi iiiim ;ill.iu.-.| 1.1

lii's n.'.inMl tlii.MiL'li

ir f.i /'. /.• is'ili 1 W M.

,1'

.|,r..liM- Iniii.l- S. \V. 1M»-. Ihihn v )/ /'. /.

Iinlil till Jl ciiri

.1 SI. ./. /.'. i;

W.lt.lln IliUlluUnI (IHSTI M,, uii. » S. U. !i:i;

( IH.S.-, :I7 I il.ik- iif IiIm.UIti^' .111 iiiih\;i,vi; .<.

liti' .if lr>

,in<l iil.xi.iti*

n.il i>ii. Ii .1

,|,(,.l. ;i, l.l .i|

.'lining !!, rn'^i'i ,1 l\ I
jsis I

. Iii»ni' cvi.l.'MiT IliMt 111.' pla i.f

\|.|. i; I I. nil' .i| I'llllV III llllll.'

Tti'ii III \. Misxiiiiii I'. I,'

Ilk \\ii-« n.'. I —jiilv iliiiiu'i r.iii- I

fur .lilt iif ri|iiiir .liiil it «.ii

irilv .liitn.'.i.iii-< 1(1 till' null

Or H!i M.I. li.Vi. .'iH Am. I!.'|i. l:

.1.1 U' :l. In 'li.' fiilliivvinL' imm'-.. nl

I of ii till' <'iil|iiil.iliiv .if III.' (iliiiiliir WM

I w ;t lit

,lh V /..(

:.- .\i.>.

I'.'ii).

! ISSIil

s. \v.

ilii.'li

lii'M

iiiii.liiit |i.'i-im til IM' It

u.i(,.iv;i. .s I. I.. .( I'. U. i:

It.lli:

I IHS.-,

l.l 111' II .|iii'^liiiii t.ir III.' jury. Hii;* ii

M... ."M.") (.I.li'.tivo tniik injini'il I'li

1" it .if till' >illl;lll.ill n.i'" rliij liii-i/.'.l;

.;, SI. I.. I. M. if .V /.•

;;llli .'1- I . Or .1111' II f whi.li till' .l,iiii;.r I l> 'lit Inn Mil. ii7:i. l:t S. \V. :u

,.i« •aii|i.iirnt iiii'l lliri'iit.'iiiiii.'.

I-;,- V.
"

. M.i

lniikiMiiin kiiiw tliiit tiM.k ".!* r. II

,hunl, Itulll Vl'luill (
( ISMI I il.ii'il nil- ill' iiv 11 " l.l.-. ti\.' mil I ; lli'n

.\|i|i. :1J-' i.iji

Ilk ill II ilaik iii.i

II iiii'l iin'4iiiii.l.'.l '"' /,',,/, Ihtl r.,„l Kill. (.,. ( lH!il 1

li.l I t.i I f tliit Ins M.i. :!i

i.iU.'ti

tiTI. Or -.1 "iiatiiil mill tliii'iiti'

tluil a prii'liiil iii'iM u.iiilil II. il I

lil.i.kir Ii.l

I, IH S. \V.

u.'.'ii -wil.li r.ii

l/i

Ui ; l/.l/i//-

A. .( r. It. r„. ( iM!i.-, I

till' I'llMII. Ilni I t illi'll V. I\"i, r.ii .M.I. .\|i|i. - il I iii,i.lr.|iiiil.' iiiiiiiIn T iif

,Mii rilH Shir I

lit. Or nil.' «

I
lS!ltli S 1 Mm. .\|.1i. irNint- lliln lull r.,iii if

lli.'ll it HI.-* 11. 'I Ml- (,,/,. r.). (I'.MMii l.'iii M.I. -IVl. '"iii S. W.

ii-i' niii.-iilit li.
ill.!.' to Hiiin

l.v tlic I'X.'i-.iH' <if ciiri' ail'

if.'lv n „..| In'.i Iniiiicr .

iMtl V lifter til.

iilinn.'il t.) w.iik in nil

I'.iiilllllll V,

:11IS ; It III I

Tmiti.r (
IH'.iill 111) Mil. \\>\< hiil.'il t II ..iIlljllV \v

\. I'llllHllli It I. .1 /'. It. I'l'M- li/.i

ir of tile iiiin.' Ii;i

villi III

h'liis'

r.i|ii.-l. fur

.( T. I'nill

{ IS!).-. I Hi .\I. .\|i|.. \'<i

l,r V. SI. .Iiiyi fill ( IS'.iT I

(ill; IIIII-.I V. hniisiis I'lhi.

ill,,

;(i Mil. .'

/'. .1
'.'

innni s.-| Ml. App. is

f.ul-i: lliiulh \. A./ii.M/i Cihl if '. !"•

l.l I Is'is I 7.; Mil. .\pp. ."il

mill 1 ni:i Ml I'.i. ii:! s. W. ti'.i.'i put Il II'

li I -I'll lull

>livir of 11.111

<„nlh

1
IS'ISI

I. mil flll^lilllij (mil !• vlii.li lli-a .111' 111' :i iMtl.-r.'.l I'liiwliar

r.-i Mil App, 17 /). /.. .f .s'. /'. It.

It IlllS lll-o ln'.'ll l.ii'l .1. 111. It to (I'Mini Sii M.I. .\pp. Al'.> (inipriipi'r ur-

1.1 till

l:iiii;.'r'" inn

iwuit- a.'li'in, till

-I liavi' Iki'M -<•

ir.'iit.niiii;III tl

linn. 1. in tin' s.'i\ii'.'.

iisfil.Irr ( IS'.I'J

-II ^iliuin;: an.

l.l r.'ipiii h

-I'll r,iii;.'rnii'ii

Ml .\n cm
to knv.

I nf III

illv

.^.^ .111 a piKli I'.ir I.

i- ii.it. as ;i niiit'.'r

mil il'iilurv n.'L'lii-'i'ii''.

Iti irillll V. dill iiinliliniii;!' In .'S.-innti' an nnliankini'iit

App r.\. Oi at its lia-i' aitiT -. ii

li.

I .il.\iiins lliat tliiTc .'Oil

fair .l.liat.' alioilt llir i|ni-ti.i

l.l .lition ot tlir li.ink

ii: til.' Iiiili.'.'.l

rliratl. u itii kn.iu I-

,!:;.. tliat illi liail fi. ipi.'iitl.v falli'ii

\liitli.'r n prinli'iit man u. il.l a--iinir Imni till iliMiik lit at otliiT p.

ri-k nil

SI. l.l

.1.' tl II' (ir.ilin^tani- ilaTi' till' liank liad Urn in sii.'li con .li-

thi

ilsiiiii 4:1 .M.I. .\pp. "'1^- "." 'Il'" •'" "''' "I"".

ill f.i t inn-t liav.' Ucn .nic w lli.'ll "tliivat ov.'rliaiiiiiii'.' |

a i- iliate injury. Sti iih/i/iiii.s' V. rcipiirc

ir fnnr li.niis aii.l lie rc-

I'.r. Ui.in t.i rciiiiJM' Hit-

II I ion a< fa-t a'< -af.'ty

I. IliililhiJ \. ihiiiliji:, M. li at.
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l£* il-' :

M.I.V.I uirli,.,,,, r.^,,,1 ,„ „. ..„;.,„ „,,.,|,. , ,,1. -.rvfl,., I.n-I ,„

:trs;' :-::::'!;:;- --•'- '•-..» ^:.m I.".:,

:::^;'::;;T;:;ir''''';'''i'''^v"''''^'''
•••--••-'-. '''i::

7 *"•' ""'' /*'"'•'' "f'I'l.v tl,.. ,|u..tiin.. tlw.t a ^.mint's .ssu,,,,

^11 C?- V*""' '^'' Mm 2(11 I'lS W
7»I.T TI... f,„., ,|„„ ,,„. ,,h,,„iiir s„f..|v
p.Tf»r,„..,l ,1„. „,„k in '„|,i.,„ I,. .'^

«f».r t,,. fni... „f M,v,,„u l„Ml l,„„ r..

n.«.v I,. ...,,„j,i..,..,i „, u,,„i„„ „„",,;
q..- ...„ of , ,,. ,,,,.i,„i,r, .„„;,„.„,„;

* K.'.lli.l.u ,r..„t,s,. Hl.i.l, „,1S .•.frll.Ml
t« in .101.. 'i, su,.n,. h,. ,,.„.„ ,i,„,| ^,.„

'V. IS..,., m ,.„, .,.„ i, ,,,,. j.,^-

-.:•; I „lur,„l„ C. f{ ,;., , ,„„/, „ d^r;)'y-io. 4!.|.. i.i,tinc,.iif,„„i„..,t ,..,;;/
tl.i» .I.H tn.ip u .,0 I,„i;.r,,r arr,.pt,.,l ,.»<•..
n n...., whrr,. tl.o ,l,.f..ns,. of .....friU...
toiy ii.,.!.;?,.,,^. is rnis,.,!. s,,,, /,,„.

2< Cal. 5!.s. 4f. L. H. ,,. 3,, ,.„ ,.,,;
I.'.. And 1.1 lH,t|, ti„.,.. ,,„,,., ,,,.,^ ^,_,
fOMH,. IM. „t ,„.„t. „„ „l(,.n,„tiv,. to an.
sii.niition of ri^ikH. S.c { 274 ,i„t,. I

Thp MisHo.iri dcoiHinns arc fnllnw.d in
/>irr/.r v. St. I.„„is rf S r If ,;.

r. V. H„h,„s„„ n.ssii 1,1 v,.|,. .-,7s
4!» Am. H,.p. 724. 211 .V. W, 8.10 • /,c vfm„rt (\Hm) 4r, s,.],. ;)is. i;;) \ w'
!M(t; n^- ,SV,«,„-, (ls!i|i 4,, k.mI. '.llCf'The lant .....ntin.hMl .l,.,isi,i„ „u.-. r..'
vcTHod in (,s,,., 2 c. C. A. I..2,

n..- Fn,|..n,l ,.„„rt., ,,,.,,„ ,,^. ,,,,.,,„

nu. the Uefeuw of a«u.r.i,tio,. of

N... Im,,. ,l,..v y ... ,1,.. .„„„. , ,,,,

',,,'"„";, N i" ..,,i,.,i,

«ii i...it 1,....,„ ,.t„.r.r.Ml.|,.. „, „ ,„,,,.;
'' ;.'",."'•'. .. »„.,. of ,.,.n.. |„ /,,„.
V. .W/„,„r. /,.,(.... (Hss, i,.m" s
:

I. •'-• I.. -.I, .i.ii.. 1. s„,, ft, ,. , |„

,""'•; "f "!"-v| r.. of I, ,,,
'••nit'..., ,0 ol,u..l.^,.,„| thl.i,t.MiMMl, „
;',

l'",;''"'it M,„„ „,,„|,| liai,. a,;,,,h I

7;- '
I 'It fl,.... „.,..U..a„ har.lM..

".'.""'"' •". '•"'y that n,t.i,,j,.. -i..
"""'.""•'• »•'''•»' lli.y l-..r i„ ||„. M,:
....... .ii-.w. a- Ih.y .h.MiM h,. .„„.t,,„,|

"'.••',r''^''^"''"" '" th.. fa,.., ,;

«l"'tl...rlh..,,lai„tiir«a,lH„,.„||„,,|,
,

''"" '"^'l"l"'i.n..i,.liat.lv I., ,|„. ,|„

'" ^'|f";'"<oi.n nf tl,.. r„i.,.,i s,.„,..
H as,. .|,,.«„,,v „,...,, „i,i„„j

.,:./'.;:"/ '• ''^- ''"• "^'"' ""' I -
--•. •^•. I.. .Ml. (;i7, that. „.„|,.r ,„,|i
.•l.-..M,„sta,i,.,.s. ,|„. a,.ti„„ i, I,,,, ,, I,,
k.iowl..,!;:.. „| M.iy ,la.n.',.ro,iH,h,f„,,, ., .aNo ..a.,., ,.it..,l in j ,.,,7, „„,„ , ,,
.if'S. note 1, SHI, III.

/. M"/'"'/
'/''"""""'. f. rf f/. /,'. r„ V

/'"/A- ./ Msm;i, )2l.,.a..;s,47.\,„.
i;,,,

•;l.'. II,.. ..oiLt r.>n,a.k..,| that this .,....U
uat.,,,, of th,. j;,.„..,a| n,|„ „.„, ,,),,.„„

''"'"''' "" '"!'• •'-' to tl,.. f,-,,,. , ,„,

!'.
,

,
"';'^""'-."""l r...|,.ir,.,l thai ,|„.

'""'''•. '''""I'l l... ...o... ..ar,.f„| „f ,h„
M.rva.it tl,a„ t-„. s,.rva„t is of hi,,,,,,,

II >h..i.M h,. r..n,a.k..,| that tl... ,|,, ,

^lo.H .n oth.T stat,.s. whirl, fh.. ,.,„,

N

of .M.,Ho,ii, hav,. ,.il,.,l in .m.npo.t of Ih.^
.h«.t...i... ...r ,.xai!ij>!r. /',,..;., ,

,
'•'•>: It. /, ,f /'. /,.. To. i\HHii) .-,,-, |„„,
'M. > S. W. 027; llaiilcy V. .v,„ //,,,.'
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Fv..|i in Mis.-.uri il-lf ili.M.nliharv .l.Mi.in.- ..f i.-Mimptiun ..f ri.k«

h,.'„..v.r U-.. ...tir-lv .li-..M.l..| |-..r nnv p-.l. l.'.,.tl, ..t tu.,.. .....1

«,.hii. mvnt >va.. .1.. m-i- l.n.- .h-un .-n... .-u.l.n.s i.. tJI ...to

lir,r witl. tl...^'.. f ..III. rjm'i-l"' •"-'"

302. Voluntary or involuntary quality of the lervant • action in con-

tinuing work.— (f..ii.i.aif SS -""\ -""'» ""/""' '""' »^ •'""' """'' ""'

,iil I. I', 4»HJ, /"'.•.'.)

r ff rn (iKNiii Hi V, Y, n:n; r-rf

,,,..,„ V. I'lll^l'iini d r. li <;.. I IHT4)

Ti, I'ii. :l««'.., IS Am. "''I' ^'- '"'"" *•

Ih.KMliiiiif H. «'". llHli4l H Alltri. 411.

».. ,\m. !)<< TJO.—air lu.l f.iiily iHiiil

lll.lr :lt |p|r..Ml.llt» lit liil^l til 111'' iNtirit

u...rtiil. Til.' imrr fm I Hi.it "".v •'""'

„.,i,. ( 1 jiiri-liclMiiw in »lii. Ii till' '1'-

Uu-r- l"illl "f ll»^lllllplliill "if li-^" ""'I "'

..mtiiliiitciiy ii.»lit'i.iir.. iiri- r.T.i.'Mi/f.l

a. tuiinr ii|i|iiri|iii.iti' to rii«r« wliiic llii'

tiri.t n( tllf WTMllll'* .•lllltiimilMri' iif

wiiik «itti kiii>«l''<lt.''' "f "" iiiiii'iiiil ri-k

i^ ill ciml rover -y. |iI'im-i Hmt lli'V iin'

Mill iiiitlioritirH fur till- |irinri|ili' lli.'t cvi.

il.iici- iif xii'li kniiwli'.lirc riii^t ii '|im«

ti.m of contrilii.tory n«-Kl"K'>''"' ••^<'"

HIM'IV.
1 1 1 .1

" i'lKHina oviT. n* iimniitfriiil in tl'P

prcM'iit iliwii'iii'n, the ilici-innK iif n

.lull. onrlitT tlmn tliat at "lii'ti tl"'

"flarinj; «laiiH<T" iI.h triiio tlr-l iiiii'l"' >»<

nppiaiam-.'. wi' Hti.l an rxpliiit nn'L'np

tiuii of the dcM'triiii' of UH-iiiii|ilinn of

ri-k.< In .l/Wii v. I'lnrmin rf .1. /• ''"

llHIli) lOH Mo. Rl. IH S. W. IHS.

II, u hill. V. llnirnsf.lihr (I«!>il r,l .Mo.

Apji. 43, Weill* to lie anotlirr aHiniiiiliuii

of the same prin.i|ile. In tlie folliiwin;:

viar it »ii» ti'M tlial nn in-., i ii< 1 mil

tlut tlie pliiinlilVs a.tion i>< ii"t lurrnl

nnl.^s the ilaiider i* n|ipaient ami

thiiat.nini.'. i* iiii-liailin^'. t'ntll' '• v.

Il.,lhe (1H!I0) 4:1 Mil. App. 4t. per Hani-

haiiiT, 1'. •!.. in n ili--enliiitr opinimi

wliicli wat iiilopte.l liv the siipieiiie eoiirt

(H'l.l) 117 Mo. 4H7. 11 S. \V. 1113.

r,„.„t;v. Missn,ni r. It. Co. (IS'i:)) 11.".

M... fiti!., 11 S- W. 57i (ilifiitive ear

wheel), also seem- to lie ar(.'iii(l on the

HHsninption that, if the servant's knowl-

.il^ri. shouM have tieen (oiiml liv the imy,

the servant'* aition woiilil not have )irrn

nmintaiiml.le. Fiinl'r v. ndlir. 117 Mo.

4S7. 22 S. \V. 1113. wa* tlioiijjht l>y the

•^t. I/iuis eoiirt of ap[ii'als to have

doumled the knell of the •iiiiiiiriliate and

tl-.rrateiiin^ ilanL'er" .|.i<trine. I/i.nn v.

SI. Louis Ui/e .Mill Co. (IS',13) .Vi Mo.

App. 4111. 4!t.-..

It was remarked in Marshall v. hnn-

«M (•:!<, Ihn, /V.M r.i MVI71 Ci'i Mm

\pp .'."iii Ihal the <h"lrilie of //..//-r

V. /«.,(/!. «as •ri-toinl ,inil »iljll/.il' in

,<<(,, .i/iiii/ii. V. ,X/iMii./ iIh;i.-.i 127 Mil.

:,^\. 27 I,. It. \ •»•!. .i"* ''> \^ '-'" :"'

S W .
Iii2 It i*. |sih.ips. "1" " " '''"

,ll"|i.ll whether the ri-k in llie ea-e thii*

ridiieil to «as not hil.l to he a--Mi 1

on the uroiinil that it was an oi.linuiy

one lint in \i/i/"i( v. Kiiiiffiniui Wll

Co. ( jHii.-ii l;ll Slo, 2.1. 33 S U. .-"<,

»! liinl a ealiu'oii' il eiitiniial i-m of llie

iliKtiine of as-iinipli-iii of e\ti lonlinary

ii-ks, in tl iirfs ,li-.it--i.iii of one

,,| the tl ries of tl \i.l.nn. upon

whi.h the plaliililT relied, tliun^'h the

ea-e nallv turned 'in the \ ie« that the

danyer was one iiu ideiit to the "mU for

whirh the servant was hind. The eiirl-

oils eonllict whi.h is ,li-4 hi-ed hv eoiii-

pariniT these dii i-ioiis with tlm-e lol-

L.teifin notes 2 to 7. «"/>iil. is lell.lere.l

still more per ihsin;; hy some of very

ler.nl date w h'ii h show that, in spile of

what was said in the /'K./fi.r and \ »'/-»«

Ciii... »m;.i.i. the ••L'larintf dan;.'er' due-

trine is still applied hy the siipieiiip

court Si nil v. SI. I.nllix if •< /•'• W.

'-.. (1S<I.->I 127 Mo. 33i;. ;i'> S. \V. I2.".;

Ihirst V. A'liii.v.iv l-ihi. I', if '> />'• ''o.

( i;hi1 ) l(i:l Mo 3(m. ii3 S. \V. lii*."!; »"'"•

mm, V. Cinhiil C'i'il A '••I'l- ''"• (l''""*>

l.-iti Mo. 232. M S. "• M'M.

Ill two late <a-i-. the decision in

rn'ilir v. Itulhr (IK'.Kli 117 Mo. 4H7,

' ' S \V 1113, was full. iweil hy the loiirt

ol' api»'als: Itinhnm v. TuiiUir I ISiMl)

Cili \lo App. 3o>( (strii.tiire elose to

track in iiiiM.i; Ui.iv v, S„ull,,i-^slr,n

Ihrlri- l.iitl'l if It"'"- I'i'iiir (').

(1S!I7) IW Mil. \|.p. 3K0 I switch in

hea.ll».ard in .•le.lri.' Ii>:ht estalilishnicnt

wa-t out of npilri. Hut. Hincularly

emiiiyh. in hmir v. SI. I.miii linn 'nil

to (1S!17) tin Mo. \p|>- !'• 'leel led in

the sai . vear. the .'..urt. eitcd. in

siipp..i! of its ruliie.', th." .leei-i.m of the

c.iiiit of .ipp.aN in FiiilUr v. Itnihe,

wlii.il, as ali.-a.ly ni.ntiurii-d, i,va3 f?-

VL-rsed by ti;e fcupreiiie couit.



"" MASr|.;nAN„SK,:VANT.
[CM.,..^M,,

Ik Srnn.rs f,„r Ihnl /„ ,,;,, /„., /,;., ^,„,^;,;,„ ;, /,,, ,;/.,^,;^,^
In som,. ....... H is hn.l d,,w„ tiKa ,lu. ...nun,-, r,.,,,. ,1,., h.. ,,,:,.;:

-"

Inss.t.K.,,,,,. ,sa m.NriMl („.„„•, wl,,... ||„. .|„,.Mi.,M is wi,,., li,. |
!.W.S g.nlu- of ,„.,|i.„p,, i„ ,„„|,.,,.kiM^ .„ , . „i,,,, „,

„„,i^
.

11 (' (Inct )• ti/> 111.1. ( 1 I T •

i'!'lull,-.!||, / i'CCi.l; II !/,.,!

tli<'clnctriiu"inii>l i„,..-.-.,,rilvlH.>ii|,j..,.| i., I,,.

'" ""• '"'^- ''-' "''"• ll"' -•'•va„t .;„„„,( ,.„ V.7;.' .Ih! .,„..,.,• ,, 1

ni.;o,,nN.,.,.,l „,,s so s..,.i,,,,s,l,.,,.,,,, ,,,,,,,.,, ,.„.;,,, Hk.v,. n-L,'i
It l(.r Ui(>sii!<(.„t a sli,„-f j,,!,.^

On lU- ,.!M.r han.I. M.-,;,:.aino ,„ ,1,,. ., w,,..,. vi.w. wl,i,.lMs a 1,..;.,!

••'-••<'l--.>ni..,l,,.,,,v,|,a,a..,.van, i<;n.,.,,,,v,,K,i •.o!,..:;::
-M>l''v,M,.n. t, ,. ,a..t ,l,a, Ik- ,„:,|..,.„„.,. ,„ ,, ,„allv .lan,,.,..,;;.

I -- -. wur)H,.vans,. Ih. ,Va..,| ,i,atJ,.. wo,,i,| 1,. ,||.,f,a,-...,| if I.

'''r''7V'''''''':7=''<'-M--vh,,ll, i,,,n.,,,,.iai,.i..,,,..nt. T .'""""'"•
^"'"'''i-^'""'"-'lH-I.Mp.,.u,,su..wasn.,tso,„.,

own iii,|.i|,„.,it 1,-iinst II,, f ,.r i i

'
'-<i^.iMt ii,v<t kimus „r , M„ininr:i, .,•, ,

...r .i to „„."si;'f;:;v':!f V *
:,';,;:;;:; :,!:',:;„'';;"•• ""'--" ;- "

pel 1 nf .lis„iiss.,I whi.n. (1,. ,. I

<th,.s ..very onlcr ,i|,oii ulii, I, |,„

sr:::,;r:;:;;r,;;sj'„:.;,;; -; f
•'"'""";"!- ;;«.:^' ;:';;';t. ':;' ;:

:i^!;;.«''":'':;.:.i."i;,::::,£:;,™p""'"""^

ISSj"? ";
-i'' -v

"'';»'»"' i-«« '";:"'-!' ;:t :,;•';;;:::'
:;;u/,..,l„., n^-ks „ kr,.|, Ins |,|m..,.. ,„„| srrvin, of t|„. ,.,„Mpanv

"
f fl, V,,/,

nsM2) III N- ( .IS-. IS ' V sV- "
•
;"" " "'"'"''' '" ''"''"' "

».,„,..,* 1

'"""' mil III MIC 111. l||._r Ills ,|i,tV was OTMll In hill I- illf.'" lant: ho .,,„„,„ v„lv,.,l i„ „|| (•/,„„,/„ ,- v.' IIVW. o, \„rll-
'

',1 L
'

sM.h ras<>s ,s «h,.th,.r fl„. saUinlinatr r„. (ISSIt i|| ^.";," ,Vi'
,'/'"'"'"" ''

f.-.-!s ™„straim.il to oUn II nh'r. nf ^ /:„., Tmnrssr.. T
'

.f ,; ff r.. vliH sMprnor. h„„.h a|,|,a,,.Mt!v oh,.,!!- /,„,/„,,, ( iss;n 12 !..., •; 47 Vni I'. ,

elite will be at( led witli prnl, latlaT lilfl,
'
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tli:il a iini ilcllt :ii:m w'l 111.! II.. I !i f:i.-..I it.'' II i^ p. ,-iih.n I- :i]i|iiir

I'litjv ii'it. nii|i

nil wiili lli«' wi'i'l

,| l.v ciilt'l'in- :i |)i-..l. -I ;ii;:iiii-l l.riiii;' ..Llii;.'.! to !:<)

:it .ill cMu:-. V, \h re lliiit |.r..l<-r III. r.'l\ I ik.'s tli^

l;i,Mli..ii lli;il lie will II. .1 l;ik.' llic n-imii-ilulil v.
iiriu til il ilc<

Cii.lrr <-illicr lliiM.rv. nl' .•.mr-.-. w liciv it, i- |.f..\.'.l ll,:it ill.' ~cr\:inr

s or<lcr<'il t.i iln il I'lTUiiii :i.-t on jmiii "I' l.i-inu .li-.-li.'iri;'
\v:i

ri'l'ii-i'd, till' iii-li..ii i~ (

il lie

iijirlv II..! l.niT'.l if il i- >li'.wii lli.il 111' 'li'l ii"t

I'lilK ;i|>]in ciiili' iIk' ri-k I" wlii.'li i.l.i.li(iii-<- \\..iil.l <-n|. li

Vtihiiiliiiii lul'cni It'll 1,1, ,l',, nhl, in Hi, r//\, <</ sinin^ii. - 1 liil>

it i- licl.l tliiit iiirii::.ii.-<' i-;iiiii..l l"' |irc.lic;itc.l ..f lln' jm-I ><( :i ^ail.T in

..Ik Ainu', willi.'iil i'ciii..ii-lr;iiifi', !!i<' .T.lfi- ot' lii> >ui"Ti..r t.i ii]..t;iI.' m

.jaiii;! r:ius iiiic.iMrc.l wiiidi, wlicrr .liNiliiMJiiiK'O (if tin- finlrr,- woiil.l.

uii.lrr the >lii|i'> nihs. Mii.jcc't, him i.i |iimi^liiii<iit. iiii.l wdiM iil-.i, iin-

.|.T tJic liiw I'f the f..nii!i. -iil.j.'ci liiiii L' iiii|.ri-..niii('iit iiiul l.irt.Mliin

n-cs. ;•;/(/;/(/'/' V. .l//'(.s S. >'. Co.
1

l^'.i-'
) i:;i X. V. 1> x.

!•',. iKl. Ill tiic u|(iiii..ii of ill.' iii:ii..riiy il wa-i -ai 1: "'riK' .IclVii.liiiii

iii-i-ls lliiit. iIk' c.iiniiiaii.l I.. ..|ii r;it<' l!ii~ .hini;rr.iil~ windi \v:i- not liiw-

ful. illlli tlKTcf.M-c
[
hiinlilf iiii^lil riiilitfiillv liMVC rcfii-cil oln'ilicin'i

If it. Ill' conrcdi-il iliiit tlio coiiiiiKinil \v;is iiiila\vf;il. it .Iocs ii..t luvcs-

sirily follow that plaiiil i If".- olM.lii'iic.' \va- mrli-on.'i'. For. wliotJici-

the coiiiinainl was law fill ..r unlawful, llic rvi.lciicc is t.) the rlVoi't, lli.'it

his (lisoliciliciicc woiilil liavo n-iiltcl in liis |)uiii-liiiiiMit. '{"lie lioat-

swiiin, tiiiiU'r wli.isc or. UTS iiiam lilV was ojiiTai iiil;' iIk^ wiik •li. tcM.ilio.l

tli;it. lli(> plaintitf 'was Ihhiii.I t.i oln y tln' ..r.lrr iliai I pur liiiii ; if ho

.li.l not ohcy tho onlor ho w.mM have liooii [int in ii'oiis ami finoil.'

(ii-aiit ihat tho iilaintilf lia.l hcon so l.'iii-ih'.l in ilio law as to kn.iw that

liK- c.nr ts woiil.l iiltimali l\' .Ic.M.lo t lie roinnuin I was unlawful, iiiic

.li-..liriliciii-o t.i it lawful, hi^ c.iil.l kii..w n.> way of rscapc fr..in the

-lii|i"s imni-hnioiit ..f hi- .li-.iliclioii.'c. f.n- tlicro was nono. The jury

f( iin<l in cllVct that he was cori'icl, tlii'..ii;ili fcaf .if imnishnK'nt. into

iiiii.h.'ni'c If ll ic cininiaii'l \\a- unlaw fill, till' (Icfcmlant's casi^ is not

iiii|iri.\<'il 1.'- the I'ai-l t.lial lh<' |Miiii-liliii nt it woiilil visit ii|).)ii dis.ilicil-

fiil. In any (•\-.iit, the plaintilV was in a .li-i.iH'.' was ah.i iinhr.v

l.MiiiiKi. He hail to clioosi^ hoiwoni ]in--int |iuni--hni('nt willi a |ios-

sihK' h.iiii' of rciii.'t*' jii-t ilical inn, ami cii-l.iiiiai'y oU'dicnrc to onln-.s

wiili tli<> hope that. Iiv care he w.nil.l oscajio injury, (iraiit that he

'lliilriiv. Citur (ISSCil 1-12 .M:i^-. :!li;, liU train in vi.ilntinn of nili<s, l.y foni-

V. !•;. S77 ; l.itirli V. ,^,iiiii,,i-.i;- \li<i. niaiiil (if lii^i >ii|ii'ri.ir olIiciT. wlion lie

''..
I IsSTl 14 :! Mii>~. --'Oil. '.I N. I' kiirw tliiit till' mIIi.t tniiii liii.l tlic ii''l!!

.// V. \,ir ),jil.- ll .\ . /,'. /.'. .It «:iy. aii.l iIkiI >ii< Ii .iII'h'.t IkuI iin spo-

r.,. I |S!ii I 1.-,:! Mii^.i. II. II. N. !:. m. liiil inf. rniiiliiiii i'."_;a I'liiiU' it.

«li. IV il wa- li.lil llial n <'.iii.lii(l.'i .-..111.! (\,l,,,,i,l,, \l,,ll,iii,l H. r.,. v. o'/Jrien

r.it r.'.iiv.'r f.ir iiiimiis ("in

i.ulli> vlii.li rcsiiltc.l from >lailin^

\i.l. 1. il. & S.—47

M.l l.v u (lISlll) 10 Colo. Ul'J, 7U1.



7;!s MASTIcn A\U SKRVANT. ['•IIMV XM!

i.i.-f.o a iin^t:il<o in jndp.Knf iin.l,.r \ho«^ .Unicnlt (.Mnliti.m. tl.,- 1

(i.K>s i.„t, a,lJM,lj,v it to U. i,.,di.i;<'ii..-. ;i.„l tl„. jnrv. upon ...iHi,!,,-,: „.

liav,. n.tus,.,| t,„ ,!,, s... \V<. rnu,: l„,l.i ,|,Mr t.l,<'ir rrf,,.,,! wm. ..,r..,-
Ilio .i,>.,.i,|, w;,s oil tl,,- -ruiiM.l iiial il xv;.s Mnl ii,.,v>-Mrv to ...,,

Mhrili.T tl„- >.Tv;inl, u,i> or wMs ii,,t lu-ljo.nt, in olK-vi,,'- ihr -n, :

onl<T wliirl, 1<.,| ,o liis l„ in;r Injuivl. ;,, :„i .•,-iiin|,|,ioM of tli,. n-\.\.
cul,.i

, to til,, us,. ,,f Iiis iiiM-i.r-s ;,,,,,li;„ in ,|„. ,.,m,liiioii i„ , :

tli.n- w,T,. ini:;lit 1„. i,n|,li,.,l fn.ni liis :ir,T|,l;iii,M. ,,f tli,. >,.rvi, •,..' j-,

iv:is,.ns siiiiihu- 1,0 tlioM., wlii,-!, |„vv..!it, tli,' ,ictViis<. ,,t' ;i-inn|itinn ,,•

ri^ks from ln^in- a Kar to :in 11, lion l,v a scanian (<(.« 4" I's;, .,|i.,| i
(inic), il is l„.i,l ijint n.-liv-'iKv <Mnn,.t. !.<> impnl,..! to su.-ii ;,„ ,,,

rl">-«_v m.n.lx for th,. i,,i-.,.n t,li;it Ii.. ,!o,.. not ivfns<. to jHTlonn n .lir
wl.icii \vili,..N,M,>r>|,ini toiinnlinornia! ri-l<.' Diit. it, wo.ii,| <,.;.,„ il r
if lie i> ,i,Mil.|fiil wiuil,,.,- a particnliu- a|.plianc(. i> safe. li,. is ai 1,

.-

l.<.iin,l to nnik,. s,.ni,. ol,j<.,.tion, or ask that another one shall "|.,
iur

ni.slioil.^

That, tlip c-ont.rilMitory iio-li:i,.noo of a soanian in rospoct t,n il

.

manner in whid. ho eondnete,! himself in ,)erformin- his ,]uti., U,
grouml lor miti-ation of <lama-e,s, siv g ;jl,-,, poftf.

302a. Duty of the servant to quit the employment when he ascertains
that he IS exposed to an abnormal risk.—The ,l,,etrinc that, it i~ ,-

,

matter of law, contril.ntory ne-li.izenee to eonlinne workin- afi.T '.
existence of an ahnormal ri.sk is as.vrtaine.h o],vion>lv inv„]v, , ,1„.

corollary tliat thero is a p,>sitive .Inty on the sonant's part t,n v.nh-
draw from the (lan.;,-r.Mis ..nvironme. ' it„-etl.er. witliin a n.-,..,
able tune aff.r he has, or ondit to I -ovr,..! its nn.sat,.|v.' ..r

,r.- ;• ,''l'l'- "'';^-
,. lie -nil,' MM sli„ro.

/,o /,„-,7 V. /„^.7,„^v„„ IS,S,;) l.T To tl,o s,„„.. ,.,r,.<-t. soo .1,,,/,,., , ySc. Srss („s 4th s,.,„.s ;,;:!. tIhto \,,r Yarlc^tr. Vail S X r,, M-r,tlio court sa„l: "Wl a woik,,,,,,,. 1:! .\pp. Div, 2]H ,'. \ V si.,!, ..|.
s(v.M- a .la„,,.r M.fon; ),i,,,. kiMuvinj^ly (ls,„S; 17 Mi.o. !i:i MO V

'

V
'

-i .i

he s,M..nH ,n,ury f,o,„ ii. ,1„. ,1,,,,.,.,- o,-,I,t to ... I„.T,.„. n, ,| .-l,,., ,
, .„,

tivr Wn.jr tl,„t ho nuwt -lino ,„ .„ without t^ikin- « M J,, ,,' ijon with h,s work." Th,. ,„... of a s..,- ,|ou„ p:,,,'- o,;.,„„l m h wh ,. • nman .., vrry ,l>llVront fmin that of th,. inu' to .Ik 1
• '

, /, , • ,.
or.lir,.nr.v „wkmaM on 1„„,1. It is ,p,lto Sln„m UI,alin„Cn (IS..| o,

^;„,;iinposMhlo to sM^^,..,t. that, h.-a.,.,- a ll.T, .".H I'a.-, 22 1 (no n'.-li:' •,,,;,, ,„:•
..anian s,.,.s so,,,,.,!,,,,. „,onjr will, th- onlrrs of olli.vrs tl,o„..h .1, , , , !p-ai,„^r r.t th,. vos-,.!. or with somo of ,.n,„,int..r..,l is known

)

h,. app ,an,-,.s. h,. ,s th,.,vf,,n. to stiiko -/•/„. ./„//„ /v,,,,, ,• (ls;,M ,m r. I«,.rk.
_

he,l,M.^ !...• o.lh.. ship is, piit,. 2" in.po siippoitin- t> i'u,.^!. .,v..'inconMstcnt, win, siu-h a |.o<itioii an,I wav)
iii,in.,i, _.n,

I shonhl snpposo that, if any man in '-{f ho ftl'o sonai.fi !.•,<. ,...: -t
tho ror,,l>non of a soainan on hoani a any .lo.Vct . .

".
'fynn, ivhi, h ' i.'nnvShip of the mercantile nurine were to may Ik, reasonahly a p, , i,

'

i



:iOJ.i] NKr.LlGl.Nd'. IN fOMlNLIN'i WoltK.

mtiiuK tlio ii-=o of tli<' (hiii^cnuH iii-t.nimci itiilitx

7 CO

an>

wlici-f Ik- li:i.s it witliin liis jmwor to iviii.ily llu' 'li-lVrt.' If t.lic |H'ril

ij ere;! t<'(l l)v the tllltltlK'SS (if nlifi oif Ui< <Mi~rr\illll>, lllr^
1
ir'i|iiT 01 iirsn

til ^<fll^< to work iitiv loii-cr in a pi ilmii wImtu t.liat unliiiic.-:^ will

Ih' a iKissil soil rcc of (liuiiicr.''

It IS iiiiiiiift>>t. <.n tlio other luiml. tlint tlic oonx'iinriuM' of a.L.| ii iiii

till- (loctriiic tiiiit. it is ii

wnikiiii;- wiili a know

,t culiKililc, as a iiiattn- ot law. lo cniiiMiuo

"(• of an aliiioniial ri.-k. i'^ tiiat, an election
Iciiue ot

lirt\V<f n tliese alternative coiirsui cannot be treat<Ml a.s U'in- all^.llulely

lilipitory.*

luiil.l. trcniTiilIy sppiikhi?. quit tlio *rv- for iniiiiica rrcivoii\ Viv ron-on of tlin

I'oi- Ills m\n ]iiii1r(tiiiM. rl.il kiiMl iif iii.icliiiii'iy. Ill- III' nil' (if ilnili;;

V. //.(.« ( ISSli, 81 Alii. 2IHI, (1(1 Am.

\Wy \: S Sii. :!1(1. Ill lliit'

liii

It'ilti- Ii-

vliiih 1ki~ Ik'i'I) ii-i'il luul ]>rn

-.1 f. ;ll Vclir-'. 11 11(1 «iiti \vlii(li

it- O. /i' ( H'.cti l.-ij I'll. :U4, llic cmi

'.'i Atl. -tllS, it WHS niiiiii klMl tllMt till' IdwiiiL' 1(11

i.lMiiitiir knew Hint Imx iius wci" in were iipimn.

MllillKlIl ll~('

tl.llll-. Hill

;ir of fr.i^'lit jiti'iiii'

il. If 111' iliil ii'it lliiiik tlicni ri'H- i-i. in
111'

ilovic was I'iiMiiliiir." 'I'lic fi'l-

iks iiiailc liy liiiii in ii|'ly

il, iiH 11 wliulc, liy the su-

'•in some piirticuliirs, itiirt;

illil;.'Illrnt, I'l ini'.'t.

;il.lv xatV witli till' i'Ni'ici~c of rca-<nn

it WHS lii-< own follv to ri

otlii'i-^ it i-i iiicorn I't. In my jihIli

iinil in

cut.

iilvi I' nihil Sl'iht ItnV'nin

(„. V. 11 iW-

r,. 'XI: llillli

( ISSIll lICi III. Id

if <>. I<

lie il till' ciiiiilovci' tliiiiks tliiit lii-^ iMn|iloy,'r

i-i conduct in;; lii-^ lni-incsM in an iiii-;ifi!

Khirk wav. tlicii it i- liis iliity to i|iiit it: lin

iK. ilict.ito to liis

iliict tlic l>ii-ini'is;
S'. cannot, in otlicr

ll'imili ciiiiiloyiT liinv to com

ilS'.l-JI 14'.l f. S. 4(1."). :tIT I,. I'd. 787. 'l:i liiit it'is tlic duty of tlic cniiiloycr to fur

up. Ct. lii'p

I!)'lil0 I'liliriiit

fiji;.

1114: I!)

IIS'M) 104 t'al. olli'

f'lii-t iii-li jiropcr ni:icliinciy to conduit it. In

oriU. I null illMi net ion In

I'ac. 4.') I : ('(O/i/i I'litiit Mfp. ''". twccn a man con liictinu' Iii-i liu~ini

Will'iii (18741 71 III. 417: I and furni^liiiiK ap|iliiin'

I. /'. Cii. V. lAioiriK (

llliiiiii.<< V. I!

18771 8.") III. to conduct it. II

itli wliich

idllct it iw lio

./oil' .s (l8Si) lliiiik- pidpcr. and if llio ciiiplnyci don't

11 111. \p| :ii4: \l< \iri I'iin\ii(r I'd. like tliat wiiv lie piu^t Ic

\l„ii,l (I88:il 1(17 111. 44. 47 .\ni. I?cp lhn,i,i V. Siit ahh ( llMIl) !>.) Til.

irifl iC-

I': :iii:

4 J

liiT 111. l.-)C.. 47

Ih-.il.r (18811) 1-2.-. l"a.

Vb<livllphiii iC- A'. />'. '

Ullll.nlixhi (18117) Ap|l, i;j:l.

l//l V. ' /; c/i V. /?(.;,. )7.s' (1801) Mn I'a.

Ill, 17 Atl. 4411: 1. -21 Atl. IHN.

Iliihi
'/ I'm iilrnn!n /.'. Co.

MsSiM 128 1", (>:(. r, T>. K. .\. 4^11. H (48(1111 :i8 I'll. 1(14. 8(1 Am. Uc. 4(

Atl. :!:!4: hiniii.iici v. .v«m;»(7i(I/'ii'I r<iiil '"It is 'iniloulitcdiv tlic duly of ,i imn-

(1811.1 1 i.-i7 I'a. ir>:! Atl. .57 tcr, wlicic liis servant is ciilml"

//(i"7,- V. I'liinx'ihiiiiin I'. Co. (1887; lia/avdoiH cniiiloymcnt-i. tc

d in

tliat

I'a.i

./.rr/.,'

It Tent, l!cp.

V. Kdiiftdx

I 1884) :!l Kan.

SO 11 \tl l.'ill: ovcrv rca-mnalilc precaution on lii-i part

•d. Tlie priCilil. L. if N. K. It to insuic s:ifc1y, is oli-ei

7iU. 3 r .-)lll aw diilv of the servant i-i olieilic

l':ils;hur(ih if ir. Ciinl Co. v. Exli'r.niini an

I
1S!I.-)|

r.«/ ,( Mill

•>:l Ohio .-St. 4.'!. 40 N. K
d it is not to lie oxpccted Hint lie w

;

ni

St. ,-)l

. Co. V. Cl'iji (18114) ")1 Oliio lie ni
.

b nom. CoiiKoliiUitiil Cmtl d relinipii--li lii- ciiipl

upon mere imnirimiry (laiiL'er, of v Inch

i;i\' 1m' eoii-cioll-; 11 lii-< ri'jlit to

lit. lie tiadir'al-

(V,. V. Ilou'l, 2."> L. R. A. S48, :!8 ly looks to lii-i employer for tlie o!i-i

N. K. (lin. Tn Hininnn v A.K^r (181i;il a'nee of all rca-onalde and proper pro-

l."iS I'a. KlCi. 27 .\tl. 811(1. tlie trial Judjre cautioiw. and Ids eontinuanc, in [\\n

skeil hy defendant to izivc tlio fol- ser\ iee when siK-ii pieeaiilion-* liavi- not

instruetion: "If the puiployee liceii oli ervod is ratlier to lie attwimteil
lov

til inks tliat his em
lii-i husinos.s in an uti

ipliiy idiK-tinir to conlidenco re| -cd ill thiwe to whose

iJafe way. il i^ In- -ii|"i i.n iu.i-irn m he yiiliU."

tluty to leave it, and he cannot rocovcr v. liiiniiiauyli. (187ti) 02 Mo.
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r:.,lf.r tl.o ,n.„v np,,-,,,,.. i,s well ;,s M,,. ,„o,.,. ;,.„i,.„t, ,lu,.frin.. ,

t'oniint is not, l„,un,| to nl.iiii.|..n |,is uuik ilic iiin,,,,.,,!, 1„. 1,.|, ,):

.nv..n.,l ll,.. al.iH.nMMl .hin^rr. Tl,.. nil,- is iIkii. „f,<.,. ,.,.p,,rti,p. ,i',

•lanp.r tu Ins sup, ,i„, „,i:.,,,, |„. „„,, ;,• , -^ ,„„ i.n.ninrnr n,'^
"I'Viniis, .•oniiinio lucnrniiMtrr it f,„- uliat is .icsrrilnsl as a "-! "

or '•ivasonaM,.- ij,,,,., will, ilir ,.v|„.,.|al i..„ i|,ar. tlic ina-l.T will ,„,.
t'.n.i l„s ,lnty l,v n,novin,u- ii." I„ „,Iht w„nls if |„. has jnMip,i,V
^••-.MUids },„ JMlicvin^ ,l,a, ,!„. „iaM,.r will iv.novc il,,- >,„,.•.'•<. of ,! „..

^.T, uli,.tl,<.r his ini|,n-.si„i, i, tla^ ivsulr „f an .-xpiirit i,n„„i-,- „•
not. lie i.iav coiilimi,. ucrkinn- \vif|i,,„t .nl|.al.ilit,v a. lo„o j,, ,h,. |,,.,

may eonsi.h'i- if, to U- rra-unal-h. U. iviaiii that h,-ii,.|-- "\s .i ,„vv^'
of

Ja.-I.
it. Avili h,. in„n,l ,|,al. i„ fh.- iiiajmi, v „f casrs. ih.- tin,., v'i

li.-id ola|.s,.,| h,.uv,.,.M Ih.. .iiM.uv,Ty .,f ihr ai.nunual n.n.jitions ai,.| M,.
'"•'•I'l.'Mt uasat hast .,.ihVirniiy Ion::- to .-iv.. th,- s.Tvant an anipl,.,,,.
ixirtiinity t,,r .•Mii>i,i,.ri..M. whciii,.,' it. w.mhl Ih- a.ivi.sal,h- f,,r !,;,„ i,.

'"""»"• <" ii"'nr tiM' risk. hi nu .•asc. |,r.,i,al.iv, wunhl a .-mrt iP,..-
'•<--.,v..rv uh. iv ll,,. ,h.r,„.t wl,i..h cans,.,! the injnrv ha,| conir tw ,|,.
servants k.Mwle.l-e s..v,.ral niuiiths l.eruiv the acci.h.it.."

_

The .-aM. „f a railway .-erva.it sta.i.Is npun a s,MM-ial toofiie^ a~ !.•

IS .h-..,n<.,l to „ue ;. -Inly |„ t.lu- puhli,. as well as to his ,-,ii,.h.v,.r> .„mI
ili.-.-tleet ol the ,locisi.,n. as a wl..,le, is that lie is in^iiti..,! 'in mIJ-^
.niwh -ivater risks than .-Miploye,-, in other oe-Mipaiions. with..nl , ,v-
.-sar,ly iort-.tin-r l.is ridit of a..fio„. rniler onlinarv eiivnn,-' ,„•

.vs s„eh a serva.it s..,mi,s to he. at all events. e„.Iih.,rto n-niain v
work ntitil lie ..htain.s nn opportunity of nntifvi.iM. ,h,. p,.,,,,,,, .,„.,,„. „,
the ,nast,.r as to the ..xist.n,-,- of ,he .Ian,.,.,' Jt j, ,.„i, ;„ „.,., „^.

also 0..S.. ,.it,..l ,„„,or ..,,ap...r xx„,., ,„,.,.,..p tl,nt tl,.. ,l,„,...ro,H oon.li,,

u : ^z^^\ ^; ;;";; ;""r'
""

r\
^-

'''''.''in": l,!,;"-;:;".,,: :;-;:

7./ ,, ' ,,.," '
' ".nil iJi il pidpcr rNV.stclll fur -l,lilii-

\n J-_ (, s, h. „,i. s.p ,,,„, ij .,1,1, ,,, ,_„„,.,.,.,„,, ^,. ^.

nnt,.H 1.2 .,»/„,, CMMimn.tj,,. Iai,.j„.,,;;,. (1SI,4) IIC. C. \ >'(i(l '-'l r s \„

},.<! in „.,„.„„„:r,n:,M,.„,|,',,,,. t a t.T .( f.„ .„ i,,., ,„',,
i 'm, ,, ,|„. :',

umMJiy ail cSMluii jMomi.,^. iio„, u,,. tliat, if tlio j.laiiitill ki„w tl,at tl„ . . .J-



:;irj.i] m:(;i,I(;i:\v i: in (oNiisriNt; \\<ii;k. Ul

tn inc ciivuiiwtiiiu'cs tliiit, !i<' will imt Lr w:iiT;inI».l in niniminiu' on a

,,Miu until it iva.'ii./.s llic nrt -hiiinii.'" Jiut ihr .xi,:;rii,'ic. uf niil-

„„„.l<.of tW.ar- liv w.i^att.ini.tiuu' to h.>,\ ..hi-*.! t.. «n,k. |i„t tl,o a.-tnal

,„,„,I,. W..IT out ,.f ivpair. tUM tlxir l-nit ot IIm' .lr.-,-,„M i, .lill.ivMt. ><,

w.i'. lic.l,- anil pi'fiilN in fir i..;Hl!.r.|. S lil"'- H""' '' ^"l""-

„„1 tliiit til.. liivnMM in rlK..-r of tl„. I -inlly an rr,;......!- mm.v .oi.tinn,. to

,„..i,„. U.I, in.om|.,.l...,l. an.l ivnuii,...! o,„.,m1,- I,.- vw^uu- initil l„- i,.,. Ii.- a

,„"tl,r ..Tvir,. of (I,,. .onipallV uilllnllt M.ltlo.l « ll.'.V t l.r ,|,.|,-.t .-.111 l.r .111. I or

,„,Ki„,. ,,l,i...li.,n. a.1.1 uillmilt |-..-.^iii- a n.'^v ..ii-iii.- .. tum.-.l. 11 Ihr .l,l..l i-

'

V pmiHi'i. Il.at til.. .MM-... ..f .lan^.T ~n.l, tlia. I,.. ini.l.t ,..a,.,„al,lv 1., 1i,m.

„;,„„„..,| -iH.ul.i 1... i..,M..u.,l. I,., u.is ll.at It ...ill.t ••.-;,f,.|,v..|..ia1,.| l.> ;;.vat

: „ i,:,.,l t., nli.f. "If til,. .1. I..n,|. ...... a.M ,. Ih.. ,-k i- ,...t .iva..., lli.in

,„t ill ..M-.r" -.ia tl"' '-""It ">' "I"
]•<>'"»- "I '•I'lniaiy |,i iM.ii.-.. uoiiM

,'„„ .if i..|.air. li.. n,ii-t. in all pi.ilial.il- A.k. CIS. ;ii. .». U. ...». U la iv an .n-

,u liav.. a. luir...! til., kiiowl..,!-.. on til., ui-h .f for a -|,...ia! trip wa. a-.-.,.-.

.,„;,. ,n.l. ,'..nM-l.nllv witl, tli,. t..inis an ..i.-ii,.. « lii..|i. ..n .MUMi.uti.ai ~....in...l

,;, ,1,,. in-tri,..ti..n. Iii4 s„ppo-..,l k.a.ul. .•I!i.i...il. Init t '''

'V'"^''
I'''?'

l"',',', i'i

,1.,, of tl... .•.Mi.liti.in ..f 111., tni.k, ami 1.-. .m.l i.-paii- . ..iil.l not 1... i.ia.l.. ilin

„f",l„. i«.-.,inp..t..ii..v of til,, lin.iiian as In- >-t.irn to tli,. M.ii- in,' p.iint. „. .li-l

„ ,.,,.im...i-. mav liav.. ...mi., to liiin so not. l.y .•.inliiiiiin;.' at hi- |...-t ,..i tl.,. i.-

,.,.,,„Tv as to liav.. alloi.N.l iiini -." oP' \\"" 'np tak.. al th.- iMyl :...•...,'.

„„,,nnity to niak,. ..l,i.....ion ..i
-

f.;,"'";
,- /V'^::

, nl' U i.': 'u^p. .l':

Set' ;)Nn tlir n'lliMlk^ nt Ili.W.T. .1., ill

,l„. jnrv «l...|lM.r or not. .ni.l.r tl... <ir- '^,i:-"± v. I ,n.,n I. A, ' ... ll^^^.

pi. lint. 'l!«.si.l..s, (.v.. 11 if hv li.nl lli.' >»]>

|..,M..I knowl...!..'.'. it was a .pi..^tion for

til,, jnrv \vlii.|lii.r or not. iin,l,'r tli.. <ir-

,.„„„(aii.-..-', li.. oiiU'lii to liav.. att..iiipt<-,l •'•'•'';
. it,„;il.

,„ in.ik.. til.. ..oiiplin-. an.l in >.. .loin- ,\ l.iak.n.an ,s not .Inn ...mM.. u 1.

If „.-„ll.r,.,ri or to 1... .-..n-iil- ti..L. ii:<.n... m at t.'iiipt in- to ii-.. tliH
»:i~ iiiiiM.lt n..;.'lij;..iii. "i i" '" ."'i-.'" -

i i i . . , .,,.,l..

,,,,1 as liavin- voli'.itaiily asM,iii...l til., l-nik,-^ ai- -„ lo.i.l, .1 a-, to hmU-

n-k of liis t. Tl... .pi..sli..n wi- ..s. tli.ir ii-,. iin-.it... uli.n li.' n-t .livos.-m

.,.„tiallv on. ..f ...n.iilnitoiy n. i-li....!,.... tli.. fa.t at a tiin.. «li.-ii tli.. ,ars ai,. ...

,,„| ,1,.: in-tn..tion sho.il.l liav.. lK...n s., .api.l niotnni touai.l a staiMin. -ar

f,„„,„| as to l..av.. it t.i tl,.. jiiiy.- !.l"'".
"'..'I' "'I"''- ;•"• ^" ""'^ • ','

'Til.. .Iaii.'..r a...iii« f""" '!"' "•'"' "^ iinni""nl 'l'«-^>i: /,./„. v
/ ^"' .1 '

•

:, -,:: .:n"ni.. .,f tlur..a,-s in a f,..;,lit M. V. rv ilsiU, S:i ^n.•ll. 41.1. -n N- .\ -

„,iin'ov,.r ^vl,i.ll a l,iak..i„an may liav.-
J"'^,

io '"• -n;;"
^
''[. :^': -."';

i.. p,.-s is not so iinniin..nt. as to siil.- (..,.„,„.,/, .1 / .
<.. .l"'. I

' '"•

„„,' l.iin to til., .lull-;;.. ,.f r.. kl..sMi..~s >uyH. ..p. lui (.1 .,^.. I'.'.'i^;'
•

\\l..'i.. til., nnlitii,.- a -I'lvaiit «as
i„ li.ivinu n.niain,..! at liis po-t. uii.t.' '"-•

' • '••'"•'-
,

,

I.. ,s ass^n..! liv tl... ...in.l.i.tor tliat tli,. a-. ..i tam... tor tl,.. lusv „i tl„. t p.

.,,„. „ill 1... r..i,i.u..,l fnin. tli.. train wli.-n .t was l,..l.l .oiL.t o n iii-.. t., ^,^r 1 1,.

,1 ,,.a.li..sa station a f..w niil.^s .li-tanl. p, rr.npto.y m- .... n,iis ^>;k..,L'. 1,.%

. ,,'n ..xa.ninin,' his niani.V-.s. li.. ,1,.- .I..t,.n,lant t liat ,. tli.. plaiiitit k,,..w.

t.n.Mliat it .lo..s m.t o.n.tain p.Ti-liabl,. .n lmh lia. li.- ..p|,... ...i.t.v of k.i..M...,',

I ..lit A-.n, V. \;rlhrn, ('. /.'. r... l,.!,.,.. Ins fall Innii tli.. .ar ... .pi..sti..n.

Ils5s. l-'S r S 111 ^2 L. ...1. :i:l'.l. !' that til.. ,.n.i;in,..r was an unlit .,r ....safe

vn„ I't \Uu 'lli

'

So it lias l,.4.n sai.l, ...an t., r.i.. tli.. .ajjin.-. it was tli.. plaiii-

:. ,;,,.,/•„, tl lit an ,.,i;;i......r is ..... ....-.- ti.Vs .liity al,s„li,t..ly to r,.>..s.. t., w..rk

s.iilv n..'li.'..nt lK...ai.s.- li.' .La's not «itli In... a.iy lon-..r. 11... Sii|.ivni.

.;i.' ii-lon liilr.i.S..
'

l-'l--' <"o stations, foL.t sai.l: --Th. -Inty ..f tlio plaint.ll,

v,|„.„ 1„. tiist ,lis...,v...s it to iK. .I.f..<- ...al.v
r'"-'

<-..<..msla,. •-.. ';""'"":
tiv... Ininr v. Flint . V I/. U. f-. .1. t... .n.n..,l l.y ill., sm^'l.. fa.t of lis

ils'U) S!t Mi..li. 4H1. .... N. \V. l.M.S. k.i..»l...li.'.. -It tl... .t.'i.f.'.;.- 111. i.»-i.rr...l l.y

This prin.ipU- is i.npli...lly rn-L-ni....! ...ntin.iinu' to s.rvc with a <..K.mplo.-..e

in /'.,,.so,, V. V.„- y<'rl.: \. //. .t- //. /,'. known l.> h.ni to 1,.> an i.nl.t ami iii,-...n-

.... (1111)01 r,•^ App. Div. :ii;:!, ll.". N. V. p.t.nt p...-...n. It was ..m.i.^'l, tor tlio

S,„,i,. K.li'.t. wl....;. an ..n-im...r was h.l.I ..nut t.. say.jis it Inl. that a tail.iiv

not to I... n..-l.f.'..nt in takin- iiis .-n;.. -i. th. part oi t:a- p-i.inl.ll to i.-tu-e to

OP to a station a ...nsi.l...ahl.. .li-l.im.. w.nk. in x.i'W ..I that kiiowl,..l;:.. ..n Ins

hcvond the place where the air hrakes part, iiii-lit he noyligeiicu on his i.art.

t

"1
1 M
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303 Faiiure of servant to report a defect.-, c ,,,,, ; o... „„, ,- '--w/, F,.,,,,.,. i.,,.n.,,.,,s..,i ins ,.„(\u,::.^,,,:.

;"'r"'
'"""" '^'

•'""•'i-'"i-.NM..n,.<..,f.,i..f....,w.,,:

"..-Mi... .i,:.,..;.,,,.;'; ::;;;,,' !'
:;,;r::r

,;:.';;'"•"-";",'' - '

-'t IkiIIi ,,iiir-.r, „|- ,.,„„|,„.t I ;.'...:.... V "I'P '
"• "Hie. t i,.n, iis w;

«''li h^q.p-,, tl,;,i ,.vw, ,1 I,. rUk „f
,""'•'.' "•""' I"' " 'lanirnni,, „,„„,„

-"^ii."!'"- .. i,i. ..„. i„v,.. . „ I. .
, 'if'";'''''?"-;

"' '' '^'"" 1-v
'" '"i^i.t Mill ,v.,„„'i.iv i;,. „., ,;, ,

',
. :7

''•;' ''':!" '" i"ii—
.

'.,:;.

^1- 'ni.l..,- „ ,|,„v „„, M„l,|,.„Iv n,l i, If'
'Mt-n„;,t,„„ „„ tl„. ,„ ,,

"iit;iil yi,^rt ii.iiin ;ni.| l(„s to „ll„.i, •' .1.
"'"'"'". '«>'< it he .li,l nnt |„,,,|

^•->,. '" .1- - n,.-.. J.: Av,';;.! ;;:i;:,,, t,;""'"^"^"";""^^"'"^'-V. A,/„.v„.v r;/„ SI .1 .( r /> /. ,.,
''""'""'' ,>"-'• ""iiv ..iiilniiTM-in. in

"0,k i„„„p,liM|..|v „,„,„ l,is„...,.,|,i ,,," ,.

>l.l;'lt ." C.IIMI l.„|,.,„„ity to, „,

M'--lir«i nf til,' io„,| „., „l,i,.|, .,^)„. ,-.,
'"'.""""'. tli'i. <li,r,-..r ini-l,t mii,„,|

^'«.n.'. tl,.- .„.i,>... l,.,l , i,.i; o ,
;'" """; '"".'"""""' on it. nru- st,iK, - „

'•o. V. «„„„/, ,ls:,:i, i,n u s i,8 l"
"'"""'"""'•." "f "'- •"""fy a,„l ,,„.„

•' --..tin., i.„i o„iv o, ,1,' -, , i n ;. ;!:''i'r"'^""''-
:''"" '•"•-...st.,:,,.

'."..•. |.i.'..-. n„„lf. „f*,.,. ,|„. ,.,vi,.w of Pr.Cr or il ivi I

'' " '''-''^"' ""

tl,.' .ii.rii,i.,.r on tlidt siihirrt u- , t,... ,•„:
'"'-,'-'.","• "."'"'• of |,is own v.Jii M,i

"*" "•
'" • "' "' '""» •« i'-iiy iw./.;;. VisS) so ii..",„,"5 s'„%,i:
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,li,. -rrv:iiit'- ^:rli..ii, ratli.T tluiii ii- mm iinli-I(li-iu-ii-iMf iiiL'n'lIiiit of llic

;:„.inn
,-..,.kwi,!M.,,..wi..l.-.t-n..r;-kis.onml,u,..r>n.^l.-

,„,„.,. ;,-„.ali,Tuflau-..M,U ulH.M-.lu--,nau. 1.,, ia,!..l lo n!,|,vl. ur

hoI.m;-' lint ll,.- .-implrM an.l in.M lallMial vi.u' wnuM -m,' to be

I,,.,, ,,,, .1,,,, ,,. ,,.p,,,M i. n allv a .!i-i;.,H. a,Ml -,.,.-ili.' ol.h.a,,..-.. t ,..

,,,;,,1, ...uhi-l, .v„.l.,> a -.Tvant .harural.K- wi.l, ,o,„ ,,!„,:. „.- ,„d.-

,„.„... ,l,..i..i.. inth.. natun-ntt!„Ta-, tl.-HT.vtof.lK.M.rarlM.a..

-,l,lo,n, ifrvvr. l,r.-o.„.-a pra.-li.Ml .
!-"-'!'••' i" ="'^- "'-'^"".•'' "" "'"•"'

,1.. l....al H-i.iti.-ai. f l\n- -..na.,i^ ,.,. Inn, in ,,,„, nnun^ to w..rk

,1,„. not al-o ...•MHt iiM.lf for ,-on-i,l..,ai io,,. An-l ^nrl, ..-nw to Ih,

,,,n,mv tl,,. vi..w ..f tl,.. .-ourts wl,i.-h !,av.. M,U..r:..,l t,, .!,.. la.lnro to

,,,.|-,„,„; ,1„. .In.v as Ml., of tl,r -lislinrt. fa.;or. l.-arin.^ n,.o,> thr r,^l,r.

;,,• ,,rov,Tv.^ 'i'l.o s..rvant;s inal.ililv to ,vrov, r i^. ot ,.o,n-o. .-,..-

„s. ,-„//„/, V. N,»,,. (ISiHM ^ - ^;',: '

, ;4T am!. 1.,.,.. n.T: «— ''

K. .VIII: \thinlaAC. 1 -c /...„• A. ( o. v.
_

'^
^
_

^_^^ ^
.,^ J. \, ,-;;,/.„,,, ,.

/,•„„ iissiii 7.. (I:../,.

4

^ /.•,/,,./,;,„/, .1. r. /.-. r„. ,ls7l)
If tlic ....riiHcr, s:u.l "" '1' ' '" -. ,. .js,, :;,, is .\im. i;.p. IIJ:

r.s.ei:!.-».u. l-.-l-U^^M,. M ..r .'^
^.

,!,, ^,, ',„ „„; ,;„,, ,;:„

ii,.,. iiiiticc tlicii'.if to till' |Mii|.,T cmiivis -* .

^_ MS7SI 7S \. C. :?IH):

,. M„.l, .l..^.ot was f';."".l 'o
1

I" M
. /^'

M,„„.,,.;i,. 1. .V..-.„7,„«.v.

tl Ilicu'iit <-aWM. .It till. .l(,itl.. If
//„.,/,. .s (lS7:!i 4!)

u,.„Ml,.lu.M.intliat,..as,..tol..v.| UMI- ''j ' '',.
i^

; '„,„;, . ,.,,,„,„ .(. „•. „.

suit fmm the i.^o of the c.n^'im.. in muL
i!':,'. "„;,;.,^;^! ,. '

,;. /,,, ;, ,/,„,/, < ls,i7 )

(ll fcctivc- ..onaition."
, ,, „ „ ^, j','-, iii (|ii .|-> \mi D,.'. -.'IO: \lt,,h„\,

,,S71. 31! loua..52. MM.-- tio I'lar-
^ ^ '; Vv ;:„",; «, rf (.*. //. To.

S:io|,.M,,„-,.. m.itli.Tth,.faih»-.-to..„ii,- sv, '^ ";;,;;.• ,.„„„„ ,,,„„,, ,s7
,,laiii, nor tlR. niakin- lit II .i.i.M.laint 1. < .1

-^
^. j.. Mii,„ii„- il'.HMI)

il,.,i>ivo. rhor,,r V. .l/,.s..o»M '•,,,;;
H7 111 '

'

Xpi. " 3T4': rl,ir,„lo .0 1. A'. To.

2 ^. \\ • 3. .^^. ;.,,„,„ ii,,;,,> t/,,,. .•.,. V. Il'illiiit

'(',nu,inflh>nn V. Vrmimir /•i.,.^r_( o. ';^^l' "."''„'
^ j

; . y,,;,, ,,„. U'. .f W. U.
,1s:..-,, l,;;l Ma>-:. S!i. :V.i \. K.

1 •
1

:

•/^-'
).', ', k;,, 7.- n| [:;S: ,S(.

/,.„„„„ v..WiM., llStCl l.;i a,-.S4 ';•.•/••''!
;V., ',7;,,;,: ,,s71, 72

tt .s7. ./. «. To. (IS.S..) S, .M.>. lis., : .U- 111. -1" ' > .'
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;-"t;jp;,:;;:r:;j;;::;:;;',^;;::^

;:';:: r;:';:;:::i:::;;i!:;:;:
-- ''-.l:™:':;

/'• /" ll-ll,,,,, til, n in,. / .,,,. ,/ ,' / »

'
"""'.'"-"•'• I-M -Ml,.. Ian,.,.,,,, i,n,n,.,ll;n...|„M

(" y.u,.;,,
, i^s:i,- i,rii;:";..';7"\::: !.li:,7

';;",*" """: -• i-<rn..,i.,„ ,., ,„..

f". V. n,7,/r,- (iss.i, II,; III ,„, 1"J' ';'''' '" ''I""l tli:il .-I n,„f »a.,|,,n",.,.

-''/' /'-" (INS,, i^' m.\ ,;,;; '":;h^""'
'•> 'i- i-ni,.„.i.,v i,-,

IM'- 117: r.iiiM „„(^:'«.,.^.rh,ss, /(isMol'w' II V,''
'"'";']''>'..,.u;k

yVvW,/...',,,sn:;, ,, ,„. \'''\^J', ,
;

.';^'" ''^ I';'. ^'11. lo .\,„. li, •,;

y. .\h,l,„,s <|S!I!., IS.l |l|"..ss .V. V ; :';'"'.,:, •^;"'"'."" /' '•„. ,1S!M.) 1; I

.•.>4. i;cvi.r-ii,.u' iH!i;ii sj ill \|,,, -.i -.V 1 "
7

,'.",''' i 'l."i;.'i'r of mil.!...

r.,n,„.,r r„. V. /.„,,,, ,|s„,,, |,-,i , I

"•;:",':"'l-'li.-l in ll„. 1.,,,.

107. .-..•( \. K Mir,.
''"'• !'~'' ""i'l".vnV l,,,l,i|itv ;„.t of issn ,„:|

.

"<>«i„:r t|„. Mu-hr a ,1m(v in i,n,f,.,t ,"l' T'""'
'"•/'"' ^""•''<">" statu!,. s |.

<"• -^'iH.^ ..f f..ii„w .,,.,,„t.. 7,,.';. ': .,:./"'^. f"";--
'","/-'• (IS7S, ss III.

'--•t^ in .|„i„.,v. „,. uani f\ .

II ; J'^'T
"'" ""'-^''- '''''"'' 'f .1. A', <:,.

. (

'':|.^n.-- ..f n,a.l,i,H.,v. „r ll,..'.|i..|:,;;.;;;! ml'VsLvh^
' '';.-^''''- '-"• -" ^- »

safety of „ii ,.,,.. ...,-,„.,i- /V- ;,,'.,.!;;'
'.''''•'^ :"'''':"''''•'•''' ''""^••'f >",,!,.. ,,,

if r. //. A'. („. ,

l.")ii. .'i:i N. K. ;;f: :r.i S. ]: ;;,--,
' '"^ "»' I"' '"" ''•'Mn-ll„. ,i^,l,t ,„,||,,.i,,„„, ,,,;,

•Amur,//,. /,„.,;•., V ,v,„;,/, iiss-. r"'"';'''"'7'-^- '';'-' ""• > pi-o,,,.,- ,;.,-„„
'I' »i« t - - 11

' • •

l"i t II
( |>S,

) IM U hull) *0 ni-ili' i-,-ini ! ill .(Icun. 1., ., .>. u. 4.;.s ,i,.l,i ,.,„.. ior H us-Uu. alu..
"•'"i'''""^^ <''^'^i-^«



,j .;.>!. :tll.-.| ni:<;i.ii.i:n> i: in (<»\riNi in'^ \\<>I!K.

,||llllT( IIIM- II

ii\i'>lcil willi till' iiutlii'iilv III ;i|i|'

I' l'niii'liiiii> i^ iHil iii\iiii;iM<'.''

\ llir

»4.^

Mu-

ll' till' (sni.liiu I

rl-. tlu- SIM'V Milt. i> I'i'll!

nililiimi's ti) wii

til wlinlii llu niiii I'l l> llllHlr

III III II tV til'

l';iiU III ri|i:iif iIh" ili'

:inil it' \\v i|iK- ll"t, ill

llljilK III IJ

illli' liiil ice

ir ilii- jiir;

llu

•k ;it ili- own ri-k.'"

liiiliir.— Wlirtliil- il -<f\:mt til till- < III-

iis to llir iiiUvriiiKs niinliliiiiis i> piiiiiiinlv a i|ii('^

304. Duty of servant to remedy defects. —(Sip sil -ill I'M-iS CI ti.il

;j. Ill It.- 11, sl.)-^- \\ iiiliiliiiii- of a siihoriliiiMti' M i-vaiit III !<•

ii't to tl \V Collill timi of till' iii^triiiiMiitalitH'^ wim Il lie ll-<

rl'jll\ llllll tCll t<

llMtlr

oiiiiiii' toil >ii|i(iiiir any tlifci-ts w

ill el

lli.'l I rnllll to lli^

.'. Until i> (iiiili cliar, lioiii I'll |>nHi'i|ilf am 1 anil mritv, l.hat, i f

liinlc.l aii.l riniiowiii il to iviuimIv the .l.'i'.vls, lio i> lionmi tn

iliiMiikc iliis function if it- (•xccntii'ii i* rcasoiiaMy wuliin Iih ca-

|i,iciiy.' Till

-iiiiic Liciicrai ci

sc> 1 1 Indira tiiii! tlii> silnatioii may lie nlrri'i il lo til

itiiioi'v as tlmsc ^ll^cn^^«•ll in S oi";i: I"
v7.

t ]

l;. Uki.aiiox 1'.i;t\vi;k\ tiii-: i>; ;i r.NSKs i>K A> ^I.M I'TliiN or 1;ISKS AND

CD N ri.imTDUY M;iii.i<ii:N< i;.

305. Generally.— Since tin- conception niHlerlviiii tl 11^ -crv'anl

-iiiiiiit.ion ot a kn

III ac('( '|)t the rosponsil

own l'l>U 11 e^-eli

V lor aiivilit

lially that of an iiii|ilieil a^ii'ieiiK'iit

lii.ililv iiiirt wiiicli niav re-nlt. fmiii

\ntil- i.f till' i nnilllli ti-ni-y '
fiTii

if ;;ivi'ii to II fiiiriiiMii lia\ iiiL' |Miur|- i

I., lii ! Mill! iliM'li,ii.L.'r iiirii. \vi

iitiiliilily to il sii|ii'riiir. i- iioliri'

I" III! i|iliiyiT W'lint V.

I /•. /.'.

tiiiiii't :iiiv w. mi:

is;i:ii i;

, I'll ml V <-h'< n. I.

us, 47 \.

fi.iil f.

/; i'l I II (
I'.i, 1.- All

ll.irAs' (ISIIJ) 14!) I'll. 2r.:!, 'i 1 All. I,': V. riiii'iiiii. \l. d SI. I'. II. I'll.

li'il; Uii!

I'. I!, r.

Cliifiuin. M. ,1- .\7. I I SSI I
Midiiiv. ::!:i I'lil. .-.II. If
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307. Contributory negligence at the time of the injury is materiaonly m cases where there has been no assumption of the r .1,

It wo.il.I s.r,M tlu.t, in vu.u- of tli<M-..„t,ra<-t„al rrlalions of fl.o ,,„
tho first .luotion wl,i..l,. i„ a natural, jooi,.,] s..,,,,,,,,-,., first, .1, ,,,
s<'ttloinrnt, is whHlH,. tl„. risk svUU-h eaixcl t.!,,- in)Mrv was ,'.,.'

tI.o.e iuv<.,,u.,] nn,l..ran in.pli,.,| aarr,,n,.nt, an.I that, fl.o ,„„'-;Mcv flu- snvanfs ...n.lia-t w.s in,,,n„!cnt onlv [K.-onus n,:,r„,-
attor tl„.,.onv,.nMui.al a>suM,,,(ion of t|„. risk l.as l/o,.,, urffiifivr.l '

l'

a goo.i nn.nv cas.s uv lin.l ,!,. ,.s<.nria?iv . ,!.,.• and uhorior,-!, ,:
m't/.r of tl.o s,von.l .p.-stion fully n...^um.\. Thus, courts l,av,. \i
ft.sod t.. cons..l,.r ,1„. ,l,.frns,. of ,.„Mlril.utory n.,di,-..n,.o ulu-r. ,]„.,,:
.Icnoo sI,ow..,| that .ho risk was asMMu,-,! ..i.l.or as U^iu^ onlinan :' ,:
lor tho roason that,. ai.hou.I, if was ...straor.linarv, tho ,s..rv,.n„' 'v, ,,en work.n.u' with a full .•on,,„vh,.Msion of if.s na.ui-o and o.xton,. ^

nss,„„..s. fh.. ,„1.. rrl: . , H ' ^r'T ' '• ';.",•""»' •"' ^'" '1"

l"t,i'"
•"pinv,..-s,„:;;,i;;,.r: '::,;;, ^;,.'^'' " ""''"'' <"^''" - '"

j::i*l: ztz:;!. ::;:;;;;^";.;-„-i:. ,„:
;---

o;
----

.^,
f. ^

cun,stnm...s k,,,,.,, f, , .,
/./''./.'

, '"'l • .""m
'''"^' "' "' ' i"'

cc»^v,< 17. /... ,.,, ,is,: ..- r c \'
„'"•

'""'f'V'r
"^•''

' • .-

110. rm V. s. App. 27 7!. •..,T vii) tH
'"""''""">• ""-''^- "- -

:
In rlrrrl„„.l : r J: S ilf .'n v r V f V,"^' ^',' "^^"'"l'>i ..

BaAcr (IS!.!.) he (' \\:h i/l's' >V,"'
*'" '"'l''",v.iH..,t l.v „ .,.,.,„.

App. r,y.l !.| 1.V.I -V' it \v.s ,,,/ •,,,^:
"'."

'.'T
>'•<••'» •••-.v. iml,.,„.,„l,.,„lv .„ ,1:,.

£w;rl:r;;i::,:;:ij-v ,:;--..^ .;.;.,^. .....• . ; :;;.t; ;^

ti.lt. if th.' sriiMiit <li(l not 1111,1, r..t;in(l \i,i l>,;, cxi -•
'

'-• ' "' "

tl.r .l.inir.Ts inri,l,.nt to hi. ,l„ti,.s ,i L, I

'
1 1"' iiss„iMpt,n„ ,„ ,[,.

ant was li,-,M,. for injn i.is n '

, i t '' .^, ""•"f-'\ I'"' s-rvant u:w l,„n-,lf

(VMU)) H!. 111. App -,•!•.' " ,"• ' '"' *"*-' ^' ''"' ""' \^

.
•ThnttlMsiH.A;tr,i.:i„.i..aIsr,,„on.o ir' :^;:.,:3.."'"f

^"'''' '"""'' '"""

i« iinplicl in tl„. remark of th.J~ !, ,
i L ,

'/ " '-"""TT "" '
"'

court of MassarlMH..tts tliat, if vJ J". ,., l'.:, n,
".

!'"'
f"-"-! "'" '"a-

ant h.as not rx,.r..i.,.,| sn,!, aic as or ii- ul 1 ,r 1 'n'" ,

'"' "".''"" '1^^"- '"

na^ person, arc a.oi.s.n„„.,l to i!:,."!!; '.';^,;;';'''';C-,.::' /'):''';
'T''

j^!;'t::'W^r^^ V"- <--' ^ ^^^ [^..: .cr c:i^,;^„!.•/^;s
>>

.
h,.i. U niallcrs not what i-.ir.' :iiil
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Wlu.iKv.T t.1,0 ovi.lotuM. snL'ir'-ts tl.it \W ^m-ant k,„w of tl,.. .-xtra-

orainarv risk wl.i.-l. .-aiis...! tli. a.-.-i.!..,! tl,o jr.r.v slmul,! 1- n>-tn>,-i.,l

„,„t,„n a sciMMl .-.M in tli. -li '
i,.

i,„, ;,!..„( In n-in- lint .1 i- "I '.

In Xnrlun v. Il,v,l:u,.,lh I
1S72> 2. U.iHl.l llMM' I " I'--- 'l.I'l'.-'.'H'M-

Ln:..i: wl,;. wan ,„,„,., ,li„^ tn a,.,... l'-
;y'»-•'•l'''^^•',J "Ir'^;"''^;, ,„„„,,,

,.,iir<. Iiv till' I-.'nialk: "NoM "M""' "" l'^^ ''^- ••'-•'• \" '

..i. l,,^

. , ,. Vi«-.i, v> lovvi •>:(, 3N W -.ixaiil niav liav,. 1-cn awair ul 111- ih-

«•" ..mt,a.l.;rr,.OTnM.t„,l,.,-,.M,.
J- ',,

V
^J'.

;,
', „„„,, ,„,, ,,,,,1 ,,,,-,.,1

irhitiiij; to IIk- iloitiinr of a--iiiriiil i

irhilinj; lo iiK- (iiHiri ,,.-.-,...,,.
uHiil.l liavc rout m-

„f ri-kH, sai.I: -Tla. .loH.inr of lla-r 'o Mo II. "'" "^^ .'"''"''''.
,,,,„,,,,,

1'. is that tiM. mrii^.M.v of 11,.. .!. m-m " ti- .-";; ;',,,';:,,:;'';:;
(,„,lant, in furni^lm,;,' .l.-f.-livr or in, o ,„rt..,„, ''/''

, ,'
, ./^ '

,,'
|,,-,V.t'

l.ro,„Tly <onMru..t.,l hi-,.-,- a,,,, in,-
';'

J-, -' >„:V '

"a! n,]!' i- -.n-

of L„ien.lmcnt. The waiv.T ofll,,. „- P'"" '*

,k, 1., I ,U «ill

|i„.„..„ of the .l..f..n,lant j-lan-s ll,.- .....
»;;; i^";;'- '^ 'it^^^U ^^^ .. st

in the sanifi |,ositi.,M as Ihoniil, the .h-- Kiio.v
'..,,.,. ,,,„„ ii;,|,il,iv. for

f„„,|;.„t h«.l not .....n n...li,..,^, an. ^
I';-,; .,,:-,',,, ;;:o;':,.,,;.r a„,l

will,o,.t Ih.. n..j;l,^'..„.v .,f 11,,; ,h.t..„,la„t t
• '

^^^^ ;'„,;',.,„i.., ; ..,..1, I. h.-M to
Till* uaiv.T -'ivaiil ..,. ...n.

iif .a,.', 11, nliri'iK-illl.'l. ^<*»i "^ "' .' - 41 * 1 ..... ,,1 ,-iri. in icier.'!,.'.' lo '

c.n„ot 1.C alT.-<'t,.,l l.y Ih.' ,,arti.„h,r s.t- tha "-. ',;',;,"„,,' , ,„.' mtv-
,.:,tinn in whi.h tl ,„,,loy.'.. may U-

';';;";;',;i'
,",,'„ ':-^.,nph.v„„'nt.

,,h,.',.,l, or the rapi.lity aii.l prMi,,,, ,h-s ...t "'''"'',,,.
,,,,„|,, ....-wouhl

lilh whi.'h h.. n.ay h;' .v,,„i,,. t.i a.-t al ;:','. !^ :!:,,!,"„„. sa„,.^ .ir-

„,, ,i„,<. of the a.'.'..h.,.l 'l''-'M>';-
'J-,^J^^ ,,,, ,,,,,„t. u,th a

lin„s,i,ay, very i,roi..',ly. iH'arn,..,,, Ih.' .;,,,,(',,,. ,,,,„..,. ,„ a pni.l.'iit

,,,i,-ti„n of the .'o.mih.itory „.'j:lm,'„.'e
;

-I"-!
, ,,,! ,k, ,1,.. work, .an it W

.,f ,he ..n.ployee, la,t I i.y ea„ haxe no •
•

; .',„,,..,. ,„, „ot .'X.'r.i.'il

l,';„inj; upon tl,e qne^U.m uh.'lh.r the '," ;,",,, ,,^„.,, ,,. i,,.,,, „f MmT
,I,.f,',„lant has been K-jH.v <", .,e.'li;:,',U',. '';''.,-''.'

,,„.,,,,,' i. t.k.'ii fron, a

lit which the en,pl.iy.'e lias a l.'^;al

t to <'o„,iilain."

li, SI. Louis, I. M. tt ^'. A'- ("'> V. /'"

111,, f.ijlowiii',' pas^a^'.' !< taKi'ii iroiii a

li-,.',iliii- o|iiiiio„ i„ >""".'/ V. Sara-

It. .( V. y. It. '•". I
ISII'.M 4.-. .V'lli.

In SI. Louis, I. .M
.
tC ^. A- ' ' ^' _""- .,..•.,,,- ,., v y ^,|,,,, 'Jii;) ; l„.t it i«

,. ,,^i,) .4 AvU. Jisit, n S. .1 a 1^ . -;'.^^;|
V.^.;.;

^,1
i

„ ,^^ „.,, ,,.,„,

..;,-,' of an iii,Mo,k,'.l lio'-'. Ill, <""" ,-,.,. .-i,, il„. p,-.'va,li„- o|i,i„f>a >t

.,i,l: "We think .'o„l,i-.i..., h;,-< so,!.' 1;";"-
, , , ^,., ,,„ j, „„, |„„„,.l. at

Unu's erept int.. .a-.'. Ilk.- tl„s, l,„m th.
^; -,''„ ,„„,.., ,„ ,i,,.iniistanee..

,.,r,.,t to .l.'ler„,i„.' th.',,, hy tl„. rnl.'H .,
• ' ' V ,„• „,„ .,,„.„„ Ihal s„r-

..„„t,ih„toiy n,'t;li;_'e,i.-,'. We -o not "";''',,,,, ,„„,„„,„T in the per-

,l„„k th.'V n,M-.'>.arily fnrni-h the <;..r- ' » „ " ,,7,i. ,li,t v. .'V.-n tlioUL'h hn

,„at„ie y.-ais. .'xp;'i i.ii.'.'.l in the l.„si- ol
;•;'';•-,;„

;;,i,„/„f „i,vi.,iis riJsS it is

slrumeiitalllifs uiu to be uscU ,>> nini,

II

ii:i

VBOdi
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info,..,,,-.. „„1. of .n ;H<„,n,.f,ion of tl,o risk an.l of ..ontrihnton ,„...li
g«'nco. Jt 13 en-on<.,„s, under sudi cii-.-u,„staiier.s. t.. rcl'i,.,. "ii.

tniic tho iii:wti.r is nlisolnt.'lv rclicvod
from hiiliilit.v icsiiltiiif; fiom "tli,,! li-k.
I line is no i|ii.'stion of flic ,;)iv or tlio
"'~i'« <• of MiP ciiiiilovcp. It i-t a con-
tiiut ixcmptioii iili-oliiU'." (I'lT Smith,
J.

)

Sco also I'l ilii V. I'liirsiiii Cmilihir C„
(ISiU) 1(11 .\|„ss. 420, ;i7 \. i:. ;itis'
Mollis V. iUiiimm (l.sr:
51"

: .I'/ic.v V. /,.;/,« sliiii)

(IHII.'tl l.T) Incl. :i(i;i. ;i

LfiiiimHlr ,( V li Vf
(IHllVi U7 Iii.l, .-,til, 4. ...

Liiliiisrilli-. S. .1. ,( c. It, r„.
fonl (1SS!») 117 IiKl. -im. !!• .\. y
Wilxiin V. W'iiiiiiiii d SI. /'. /,'.

1

1/.

.\.

V.

X.

111.

N. A", rl,

i;. 117;
KflH jit'l

K. L'H;
V. S'liiil-

70;
ft.

;i27, :{;i \. w. nos
A". To. V. Srhinilili

-App. 57.!, 21 S. U

nSH7) :i7 Minn.
tliilf. <: ,(• .S. /•',

(1SI»2» 1 Tex. Civ
7or..

liiilir tlip strict nil<'s nf comino'i-Iau
pli'adiii;;, an allciration tliat plainlill
was free from fault <loi.s not snpplv the
lack of averment-* ih ;.'ati\ in;; the volun-
tary as.suiii])tion of the ri^k. I.diiin-
rille, X. A. ,t r. A*. I'o. v. fnins t IS'.Ht)

l-'4 Ind. 4-.>!), 8 L. n. A. (i.Jli, 24 X. E.
104(i.

Tho Illinois doptrinp of com jia rative
neflliY'cnpo has no application where an
unwis*- or injudicious rule of the master,
well known and umlerstood hy tho serv-
ant, pro(lu<es a hazard which" he is pre-
!<unie(l to iiicur voluntarily as an inci-
dent of his emplovment. I Hi mils <• A*
Co. V. Xnr (18S7I 211 III. App, 35li.

*Tcs<i.i d I'. It. Co. V. rnnci) (ISil.t)

80 Tox. !»!!, 2:! fS. W. 042. This reipiire-
nicnt was held not to have hccn salisli..d
by the followiii}; instruction: "It it

should appe;ir that plaintill knew that
in performiiifr saiil duty in the manner
that he undertook to do' so, or hy the ex
CTols<! of ordinary care mi;.'"ht havc
known, that it was dan;,'erou>, and he
still continued performing; said work,
then phiintiir cannot recover. It was
the duty of the plaintill. for his own
safety, to exercis.. that de^'ree of care
that a reasonahly prudent peiMin Wdiild
havfi e.xereised under the .same circnm
stances; and if his injury resulted to
him from a failure on his p,ut tc. u>e
such care, then you will lind for tlic ne
fc-ndant, and that without icuMid to
whether Collins had oi h;id not riih.d to
perfortn the duty re(|i!iicd ol hii!! " Th>
court said: "that the servant mu>t

use ordniary dili;.'en..c to prote. t l,i.„.
self from daiifrer, and that he is cli,,,,,
•iMe with notice of such defect- k',,
iniyht ,lis,.„ver hy tl xerci-c „t „„i,
dili;.'encc. IS a dilVerent propc-iij,,., f,^.,,
that end.raccd in the char"e ;i-.|. ,,! ni,l
refund. \\ hilc the charu'c^-iv, ri i,

,'„|'

lect, yet the appellant w as" cut ill, ,| t,
have hijtii prnp,„iii,,ns sul. milled i„ iv
.jury, sin<'i' holh i— ues ar uhun il„.

evidence :ind luiih'r the pleadin"-
In Tr.nis cf A. n. It. (•„. v" ( , „,, ,

IISIIL') S.-i Tex-. 210, m S. W.'oiHl ,|,„

followinf; char;.'!' was hidd iiic, ,,,t
"If the ;.'(Miscl k I'ouplin^' :ippMl:iti|
w:is not move (laiiL'erous than .-in oi.ii.

;
n.iry coupler, and if plaintiir kinw of
Ms licin;; there, ami di.l not u-c oi.lin.iii

.
eare as a in:ui of ordiniirv c.iie iinj
skill should have used, con-hh'rinL' Hi.'

ciKiimslanccs ,inil dan^'er atlenilii" t',.

makini.' of such a couplin;,', then tli.'vrr-
•lilt shoiihl he |(,r the defendant: ,i|.,.

"The existence of either one of the l;i,l.

rcfi'vred to in the eh;ir;.'e, conneit,.| !.

and,' would he sullieient to excinnt ili'

lemhint of liahility, ami ca<'h ot III, i,,

should have been };iven as separate d,
fenses."

Kiior is not predicalile of an iii-'m.
lion which lc:ives to the jiirv onlv tl,,.

(|Ue-tion whether the plaint ilV w:i-' 'iiil-

ly of ne^.'lij;eiice. if the evi.lenee is -u,!,
that it would not Ik- pi^rmissihle I,) ,i,;i,i

the inference that the .-ervant «ih
a\v:ire of the risk liefoie the ac. ilinl
'."//. C. if- .V. /•'. A'. Co. V. dnuj iI'Mil-
lex. Civ. .\pp, I o;) .s. \v. ((27.
The frdlowin;; pa-,>:i;;e, tliouf;h not rc-

latiiiLr to an aciident to ii serv:iiit. iii:iy

Ih- u-efiilly <pii,ted in the pre-eiit inn
neclion: "Ordinarily, in actions to n
eover diiinafies for injuries to iier>nn or
pidpeity, :ui iiislruction as to the illi.r
of eoiitrihutory nej.'li;;ence on the |.:iit

of thi' phiintiir will cover jill th:il ii.i !

he said to the jury upon this l.r:iii. I,
„•

the c:i-«. Itut the principle th.ii oii.

may he clel>:iiied from a recinciv ^> In ii

he voliinlaiily assumes the risk' i- imt
identi<'al with the priiuiple on ulij,!,
the do<'tiine of conliihiitory neyli;;,ii.r
le-ts, and in proper cases this oii.-ht tn

he exphuned to the jury. (.)iic" ni.iv.

uilh his eyes open, undert:ike to .i.i':i

Ihiii^r which he knows is attended wiili

iii..ic !,i !c>s peril, and lie max. ii..iii in

entering upon the undertakiii'' ami in
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jtnictio.is ..Ni.hiiMiiii: tho ilnctiiiH- n( a.suini.t,inu of risks.- ,..iK.,-ii.lly

;f it is als., lai.l .loun .xpliciilv tlnit ll..- s..ni.i.t'.s knnwK..ltr.' m.-n-ly

ca.t.s ui...ii In.u til.- -Inty uf ».\w^ .iin-i.t.r ra.v ni llie us.- ..t, aiul m

uvniiliii"' .iaiiu.T fmiii, mk-Ii a|>iiliaii.-f."

„„„1,1 IH. attr„..,.d vvn
, ';';'••'•

,,
V ,

! . , i,,„l to li.M .L^t I ..1

fn'iiM was an (.l.vi.ius .l.-t.-.t. and ..|'r.n- fiii;!

,.,„„i„i„n;vas k.mwM t., plainUlT s,, as mnv -.1,,.. ;
'^''V,,

':„:'' y^ „

,„w,.,l l,inw.'1f to tl... .lan-.T. h iv<iKvt.v v. I/.-/"./,- (
IMi!») .). \ -i. ...M. ft.

"'."/'^.^^^vi^r^:;;: "is^iT^ c. c. a. "t.. .•./.. v. ,/,.«, f*.. /^'^^wc u,nt

Vol. 1. .\1. & ts.—4S.

> 11
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308. Cases not giving due effect to this principle.— Tlio nri,, I,;
.XF^-,u.,l i„ flK. pn.«.din^ scr,io„ l„.in;r. in a luj^ic-d ,„.i„t ', '

.,,
I-''H-t .V I'li-.n a,ul „na.sailal.l.. it i. „ot a lit.Io ren.arkahlo flu.'t tl„ >
si u„|,| 1h. so nui.iy ca...s i„ uhi..), it has I.,,, oitl.er wlmlly Ur,,,,,,..^ „..

.as iw.t iK-on g.v<.„ i„ p.,,,K.r ..tF.vt. S,,.!. arc- U.o .-asosin uln.-l, ',1:

tlH^ry on wlucl. the plaintiff is .loni,-,! n^ovory is .untrihut,,,. ,„:.
liRenco, althvnsh the ovi.l<..K-o shows that tliero wa^ no brca.-h n'f ,J„'v

ro. (1S-.2) ,'-,4 X. ,T. h. 411. 24 .\tl. 48
f 10 jiiiy a;.s dinvt.d t,> iih,iiii.> whctlur
llio (l:iii-(r aiiMiiy fioni tlic si1w,.ik(. „f
a step (III u lamp |h>|.. was of such iimni-
iK'iit eliaia.tor that a |iiim>ii of (,r,|ii,aiv
liiii.I..|ir,., liaviiiK ii';.'ar<l for hi-, own
sjifcty, Wdiihl have .l..iliii,..l to use it
If so. Ih<..v w.Tc tohl tliat the plaiiililV
••nuld Hot recover: Imt if it were oth.i-
wise, if the peril was not so iMiiiiiiient
and thieateniii}; but that lie iiiiirht with
safety f;o np to the li;;lit and trim it and
{.'et hack a;.'ain liy the exeiiiv of extra
eare. he eoiild re.-ovpr. ', i,ier these iii-
striietioiis the jury reiuier.Ml a verdiet
for the plaintiir. A new trial was or-
deicd. tlie court sayin^j: "If the serv-
ant knows of tlie defect, and it is of
such a nature that a prudent persor,
will not ahandon the ser\iee on account
of it. then no nciriif;eiice can !). .h U'.'ed
to the master for pcrmittiii;.' ihe ilcicct
to continue. If the phuntill was justi-
lud in concluding that he could ascend
the pole anil return with safety l>v us-
inp extra care, the defendant "had the
ri'.'ht to draw the same con<lusioii, and,
in that event, the defendant was in no
fault. If the jxril was of such immi-
nent character tliat it was imprudent on
the part of the plaintitf to attiinpt to
ascend the p 'i,„„_

,„„i,.r 4],^ ,,,,1,. ].,j,|

<lown by V ii;,., the verdict is
"inn::, h . pi ; acted as a pru-
dent man in vindei..Kinp to ascend the
p(de, the injury must be ascril>ed to
iiiire a.cident, the casual slippinrr of
his foot. Ill that ease ncitlier he nor
ins employer is to be licid Ki'i'tv of a
want of care. The si'ivant and tlie mas-
ter had ei|ual means of formin;; a cor-
rect jiid,;.'inetit. Thcrcf.ire, whatever
want of prudence in takiiij; the ri>k is
cliai:.'ealil<' to the oiii. miKt Im' imputed
to thi' other. Tlie attempt to cii'^raft
tlii~ exception upon the ;.'ciieral rule in-
liodiiccs the (lenient of the absence or
presence of due prudence on the par of
the servant into this discussion, winch
is a circunivtance. in my indir'iient.
wholly forei.L'ii to it. Tlie'iminuniiv of
the nii-tei rests upon the contract of

liirinjr, and not upon the abs-i,,,. „,
presciiee of ne-liKc„,.c jn cither ,mi1v
the master says to the .servant- \.'.',

umh^rstand fully the nature of tl„. ,,,,

I'loynient ami the danf,'er attcndie r
ji

"ill you enter upon it? The -rn lu
>iiys: I accept it; and the law ii,i,,li.,,
that he accepts it, with all the ri>k i,„i.
'lent to it, without regard to the i,...;;,,!

tilde of the danjrer. The ipie-tion i, „„,
"hethcr it was prudent on his p;,,t tn
encounter the peril. In conleiiii,|,,ii,.„
"I law, his undertakin;; to as,ui'i„. il„
apparent risk of the work was .-,,,,.1 ,1

and niKpialitied, lie mi;.'lit hav, p
stinted his assumption of dan-er Iv
j^tipiilatin;; that he would taki" <wm
hiiii-*df such liability to injury only ,is
eoiild W avoided by due care on" 1,1,
part. In the absence of such a term in
the eii-a- nt, .. cannot be introdiKcl
I'.v iinplication. without ehanjjiii,' il-
I'liiport. mid iniportinj; into it'^a coihli
lion unfavorabh. to the master, ;,n.l

"liich has not his consent,"
In (Unit), V. Kim, (ISIMI) Ann !)iv

H;i. -l-is. 41 X. V. Supp. (;;!:i. tl.,! m,-
tion of the plaintiIVs knowled-c Ivi,,..
raised by the defendant's coun-cl. tl,"
trial jiidiie in his main chaijre in-tiii,t
ed tic jury •'that, if the dcccav.j .h.l

know of the existence of that wlii-lnu
[in the roof], and iieverth(dess iinNr-
took to work tiicre, he assimml the ri-k
of the apparent daii-er:'- and "it is for
.voii. tlicrelore, to say whether the d.w
dent did know of the existence of tli:it

peril." IJiit at a subsc,p„>nt st^v ni
the trill he retracted this instrii, il.iii

and .specili(,illy chai;;cd the jurv tlmt it

was an ericincous stale nt of the l.ni
and that, even if the decedent did kiio.v
of the existence of the skvli;;ht. hiu ,.\

eicised due care to avoid" accident, tliv

plaintiir inijjht recover. Tlie app.ilii'r
<ouit said: "That instruction «:i-

tanlamount to saying that, if the il,n
dent were free from ncfjli^renee. In- .lil

not assume the risk of workiii- at :i

I aiiL'cr.iiis plii.e. known to hin) i.. U
(laii-cioiis: and it put the subj,(t ,l,.ti.

nitelv iHfore the jury in such a wn a^
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on tl>. mnstor's par. ;' or in ^vln.•l. it i. lai.l .l-wn .bat ,t n MTvant .«

injured, wlu.n oU.viui: tl,,- -nU.rs of u ^..p.rior m a t.r.n-h o( m.m

„;,. for ^vlm•l. he was ••......iaHv" nni.lo.v.-.l. l.is kn-wl.-i^.- ot l.^

dui-or will be consi.l.T..! in c^tiiuatini;- '.lu' 'l-^nv of »•;»•. hr sliouM

use to avoid it* .Xor is this i,..-;,u'ii.l- pr-r.-rly takon uiuj un'ount.

:-:r>-7!:;";!:n;:';-:;:;,::;;t=

th,. nil.' r..|atin- to <M.iiliilMlc.iv ii.;;ll "'
.

, ,„,.|i.j,.„t. aihl

„.„...., -^V'-
i"f-;x;!;'>:

*"" j"'-y
r . :.n''ii;",v ;':s ;:., fa,.ii iM,.,i

whi", .iv... ..... ,i.uy to „.1...>t.na that
J.-^

was^ - ;, -0^ .^ ^,.
^

^-^-^
^ ^

„,„ only .U.f.n-.. ,,mli.a .1.; from the '.'.-,',„';,,,,,',,,„,,,, .,,,.,,,1 ..f a,,-

, v.. m« VI \m I I'll I'll nrtiiaii liclit

,i„n of tlu. risk, ami tl... jmv hnU s,,..- •";,.",;,,;,:,'(,, ,„„ ,„• „„. ,.,;.

k„„wl,.,!,.. of tl... ....•r..as..,l l"'" >' -",
„„ „ ,„, „f t,„. ,i,„,,l wi.ltl,..

i,„lru.t ions ol.i.-ot.-.l to ...r.Tra.l tins, ot . u i.
^ ^ ^^^ ^

..,V fact, if it is a art. that U-y,!..,.
,\

' "
,' V47 S,> iMi «',.m, ,«1„„ tl„.

1,a,l know!,..l;.'o that t ... roof was ,n n
,

,

, •'.,,V.,;',,;V,"i,
: '„,„ ,1„. ,i~k i.

,|;,„.,.rous cn.lition .!.«- not n.-.-sa -
"I'.

'

'; . ,
'

.V ...T.li..arv. u,...t o„ .0

;i;::-ST'£r 1;::;:: srr:,;;;rv^:^- /--;,,,':-,.::-
,,ni,l,,..o wouUl vol.intnrily c.n,ount,.r

'

'^'

'V-
.,' V ; ,, ,. ,,. ,„ ,1^0:;, 7(1

it.tl,onl.risKuiUyof.'onl.i!;..tory m.::- \nr \'-lJ-^ "•^•-
^^,^„,„ ^,

li,',„,-,.. for no person ,.oss."U..i.' kn.ml- l.m. ..-. -;' "^- \;, ' .

,,,,, ,„ ,.,.

.., ,. of .lanfxor has a ri-ht to j-o into a tra.k 'n'''
''V; ;';,,/' /'';, ,,„ ,,

yluv whioh or.linarily prK.h.nt m.^n .ov.'r. 0,, lii.' ....n...l th.". »'""-

wd.ilil avoiil. If. however. Ih.' ilant;er is

kiinwi.. Imt it is not of siuh a .-hara.t.'r

ns tliat pnulent m.ii wouM .l.'eline to

.•iieminter it. then the atti'iiipt to pass it

is lint, in anil of itself, sii.h n.'irli.i-'.'nee

as will defeat the aetion. But if he .Iocs

alliinpt to pass it. h.' n..i-t exenise eare

l.r.iiMirtioiip.l to th.' known ttanu'.r

,„, with the .laii'.'er fiom i-ar- emisl ml-

ly pa— ii.L' in a v.i 1 1 uillMi.it uai.iin^'.

I'l,. Mepped on a track ulthuut I. ...kit.;;.

\,t. it. another par', ot th.' ..pitiion. that

(iatlLTer is -pokett of a- .i...- of tlio>e as-

slll.leii hv s.lih .11. ell.ployee.

In thr C/mi/i./os ilssii, Ii Sawy. .').")4.

Dea.ly. .1.. Ii.'hl that a sailor who w.'t.t

i.tduort oiipil to tlie Known oani^ei. .->.,..... . , , ,
.

I!;lrs V levdin (ISHO) \il ln>l. 50, on a .latie-lui.. la ..p. s,i,,,,t,,i to a

fv'v K .^r e,.titinnal .halin.L-; tn the .lark, without

''':!:,nrsy.Suth,rla„.l (IS^.ol Itl Wis. i.ny l'"':""'"^'
'^,'''h!, 'I'^onliithrwal

r,«7 tr, X W 4!ir> .servant familiar oUse.Nal n.n as to .
s the,, oelit.nxva^

wili. Jawmilirstipeil, without lo.,kin,.. ta.ligei.t, ami a.hk.l: ••ihe l.hella,,.

i m
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wluTO it. was ,.xi.li,.it,!v i,..|.|. or t|„. ,.vi,l<.„c«. wun-unwd \ho intVr
1 .at tl„. ...rvanf had a..i.i,Ml ihr rl^k ; or, what a.Mnnnis to ih. -,„J
tiMiiii-. >.. lai- a> the rinhi of ivovrrv is ..o„.Tr....|, was <miI|.;,1,I, ,.
a itiathTol li.w, i, niiiniii,- to work: an-l v,.|. lh<'aH.ial rati,,,,',,

""l";'l'--i>i-,n is that h.. Iaih-.l to tai<.. j.ro,H.r iMv.-aut.io... to .,,;-
uiianl hiiiiM-lf a'iaiii.-t that ri>k.'

!;;;:':";!"• "
"•" ' ''• -'- -< "•••

;"^v
•- «- n, .i:':.!;..';i„":;r;,;",;:'

MmV ),„/ / /.• t „• ,. ,. ,
''>l'l-'" "its |,,,s„.|i

; i;ilsl„inil, d < ;,." ',
""'.'- '.. <f II. A*. O,. V. /,//- r„. V. Krnlni.mr (IST'M 'l> >i ''i r

t;:„:r:„:,";„i::;,„:;-i- ,i;' ,r,„- ,;;;„rx.ss';^;=,-
=e.;;'t;,;;:'; t:V:::;;"..-;i ;;;: ;r,;„s:r;;; ss "

,

™
'

"="

;: :r ,:":-;;:;• :-,,;;;.:; - -'t ^- ;^
•^;f,;':/^^iv rti;-

I,.;"'; J ll;:,;':-:' ,,:•,,;', r'r,;:' :;;" ;:
'' •'

i™
'"'»" ' "

7:1

1

.1

<i«i2 (plmaitr «l,„l<n..u th.l a l,n,l ,. <v VlS M 7 t'"^
' - •-, r, -

was,l,.,.....,u.. 1,..!,1 „...|i,..„, i„ ,|,i,i„. ,-,.,v.„t f.i...l |„,k-„,;i t,' "l

t ^Mch liil||lil,||t<i|y llr;;li;;,.Illi. :l , uiil
|in\ijil II rrciivi-iy.' « here lli.. Iinij.ij,

<if till- <nn>t:iiit ilan^'.Ts ,aus,.,| l,y th,. ,.,.
" " '
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tl

II viow n

Cllllllllol

nun (|('t'«'iis<':

tl. wiiik iiiiiv (1

f tlio

-li

(llVl-ilOll CI f t'liiK'tiiiii ^ U'lNvnii cniirt iiihI jiirv nii.lii'

l\V S\> 111 1 »'
I
) n iced lire- t'iiiliii'r III Vi\\~f iln'

!
I'd mil

of ii-siiiiipiinii nf ri-k'^ "!• ..)• ciilpiiKilHy in (•

t'tcii 1h' f»cric>nsly i>iviii.liciiil In ili<' iii:i-ti r.

'Ill iiiiiiiiLi

,V mIiIm'II'jIi

llif circuni.-Uiiiccs niiiy >li

iililc, it iiiiiy lie illl|i<

iw lliiii mil'

^illlc tit Ml\,

liillll lit' tln'-l' i.ii-

iiiiillcr lit liiw. iliiii '111'

iii'\^ii i"i' iN li
-(•rviitit iliil not iH't iiniiliiilly in <!i nlini; w iili tli.' U

tV^^ tl.iit,. wliciv til.- f.ii-is ili<i'ln-i'.l wiiri';ini Umli tin' iiifi'n in-'
iiiiiiii

ihiit tin- scniiii

Mi'^lip'iit'i' ill fii

iiiir in )iriiiM"' I'lir

ciius." Ill' till' iiijiif;

t liiiil ii-siiiiii'il till' n>k '"• «:i- i:i-ilty "*' '"""' ilMiiiir'

itiimini; ti :lll<l till' mil I'cnrr tliat 1

'( with i'i'>iii'i'l til till' ill-' wliiiMi

ic \\;l- lai'l-

wiis till- iiiiiiii'ili:i:

tlr ]M'(i|«'r riilll'>r fur tin- tiiiil jmiiii' til li

to till iniistcT. «i tliiiii t milking' .my Init l'i.iiiihI nf iliii-imi «;i- ll>-il tl

iiiiiiitimi. ill- ii-Uin

it) It'll/ V Chi

(ISHH) 7li lowii.

ri'|ii>iirr. will

ilif iii.i^lcr " I'l'-

a V. \i . I,

:i>i.l, tl N. \V. Til V

I iili'iit iiiiL'lit III

I. Minn |ir inll'lll l.nnist I

I, I I.'

//. ,1 \ ,

/.•

/..(» I

ttiiit till' \V. Ill-

is'.i.ii II Kv. I,. i;i'|i. '-"ill. -.ii s.

fnii|ilitiL' Ill-Ill ;i

111 was Mliiiiiny \\\ til ir iiiil wliii liiir til till llrtlnll if a l.r.ilsi'iiiaii, tia

I, .1.1 cnllllllallliil nf till. aliMiici i.f I. (lall^'t'l- nf < nll|ililli.' Iiiini.' al-n -.1liil til l:i

atti'Mi) till tl a liravv mil' ' if till ilinaiv li -k- nf till l.llll Inv

.Iraft iron, ami sli|i|H.ili tl. ill V, MH'llt I :
SI. I.i'iiis, I. ,1 •/. A'

\liiii. r. It. r„ I
iss; I Mr. :!'.i:. HI 1/("" I IStll ; Aik.i Hi ^ \V. I'll! I ti-ti-

Atl. 4!l (scivan I lii'lil 111 liavi. ran li^slv i.tiiti' fi'll fi'im 111 ill'

lit lii ilf ill till' way nf iilni"ii> pi liiili till' plaiiniii kr

11 ) ; Sfllll, Shiil.lr I
1h7!I| I'l'.l Mil. :t.'tli 111 -i"ii 11 way

I Illy piiMj i)l.\inll-lv ilall iilijrrt-* wnll I.I •,11. ''^

us scatl'iilil I ; I'lir, nil V. /'. iilni- pi'i-i.M wlin lia.l -^iFpi'ivi

liiiil r... ( IHSH) 1 Mima '111 ::14. Ill \\ iiiniiliiiill.i I- V.

l."i All. li.SS I mi'ii c'ii;.'a:'i'il in .Ininpin; I'a. VJ:i. 2 .\tl. .'illll. hIiiti' II

lianil

V 111 111' ilrfiitlM'

111- II lik..lv lliat

•.,a-i.lf lii-iiiL' till'

.1.1 111.. Iiia.lin^'l.

Illll l.< I Issr, ) 1 II

iM'TV wa..

Ill fnini a tiark iipi tii'-tli' j ili'llii'.l nil till ainil lliat llir ri-k wim

iij; tliat till' tiaik was ilan-ii .m ippi lltl'.l l.v till ant. till Hint

ii-i. till' I'll 1 of till' traik liail Uiniiii' sMp,Tlliinii-ly ia

,|,i il, faili'il tl) taki' tlir nli\inns aii< I linn

tniilllirs till' cnll^lili'ia-

tliat till' fail lliat altiiatinns wirr

pli' pii'iaiitiiMis ii('ii'-»aiy In iili\iati. Uiny iiiailr ill tin' Iniililin^' ill tlir pn

lints liy iisin^' Murks tn an -I till nf till

fs, (ir liy raising

I.I I ; Klin It V. Ml III I-

Vl. r..-. N. \V. 10.'!-2 l-ti

till' traik at tlic tlii'iii nf tlii' |i

was nntir

n iliiiitv nf ilaii;;

( ISi.Ml) ll-J Wis snnir suit, an I nf till' 111 ~ltV <lt I'M I

•ilnii. fi'll ilnwn <'i>in;; jruatiT raiitimi

tlo wliicti lio slnnilil liavr A sin ilar failnir >.i n.ilizi' llir .^iipir

lift open wliliili' till' vi's^i'l was Inail- I'm^'atmy natiiri"

iiiL'l ;
('/ii(''";ii

hm- (1874) 7;

{ .V. If. H. r Iti.iiii- tiiliiitniv iii';,'li''riii'i' in la-rs wliiT

if till' ili.fi-ns<. nf cnn

III

III. HH! (yard swit. liiiian as-iiiii| tiiin nf llir ri-k is

iilrrsta iiliiii' that trains wiH' inn- a ppaii'iit in tl tllllr

,-.talilislii.,l is

i'\tiact :

stantly passin;;. iinni'i'i'~-ari

on a tiaik ami was run ilnwn
Iv sti'ppcil "Minor siTvants air luM In as,Minf. liy

l.v onr of tlnir cnntrart of rinplnyinint .
tlio^'

till I'liiiiII. /». i( /;. /. I'liilc- nnlinary ri sk~ nf tl

ill (lS!i:f) -yX 111. App. 1 ilnaki'inan i livini IS tn till

iiir siT\ in- w
III

liii'h

iriii. or havi' hrrii |

who knows Unit tliiri' is a lattli' Kuaiil nut in a inannir snili'.l In till'

iiti'il

iprc-

iit a ill' iiti'il plaii' liniinil tn ^niai I Inn-inn nf tlnir ymilli ami ini'\pi'rii'nri'.

a;jainst it in pi rforniini: liis iliitii' 1- Tiny lit ii'niiii' till' iliitatis of loni-

tliuiijili it is not proprily i-onstriirti'i .n
I

riiiiriii-r o

in-tinitiim ilisapprovi'il wliiili in

riulit of ri'invi'rv iliprmlriit on

Im r:,>-,

r lilt' in^tniitinns

K
oil. llu'ir snp.'rinrs to {.nianl tl

till' frniii tlii'-i' appari'iit ilaii^ri'i

ii'insi'K <

' pii.pi'r j'onslrnrllnii ) :

I'll 11111)11 li <l. T. II. Co. (1S'.I4) till Miili. pl

ill. rrift^.-.j' till

Itirhhiim V. Ilillirr (ISSJ)

212. ."iS X. \V. 00 (conilitions known. 47 X. ,1. h. 12.

!'!



T.-.« MASTKn A SI) SiatVAXT. [CIIAP. XMK,

to (lifr.r. iitiiifc flic .Ii f<.ii>i.^ (l,.iii-1y. jiikI to rxpliiin by suilnlilf Im
piiij;c iliiit lli( V iir<' (•iiri,iiliiliv<' in lli<ir opcnitioii.^

Tlip f.illnrtitijf iri-tiiii liiiri, wliiili wm
licM ill l>i- II, Im V. ruiuliiiti (\ K. f,,.
(ISHH) Inn N. c. ;iio, o s. K. 72:1, fn
llin.' Ixcll ll;;litl> yiv.n. s.rllis |i> Ih' il Uo
0|iiri til tUr -irMr riitiii,iii: •Iaih jf
Ilin nfc)! or |.l{ill iiiM ».i< ^pllt. yit, if ii

|irili|l>Ilt IliMll. kliiiw ill;; in I'liMililiiiii.

"•iilllil Mot !i:iM. slr|i|iri| i||h,ii it. tin'
pliiintiir uiH yiiilty ol Tii';;li::i'mT. [no-
\iilii| III' kiii'vv, or I'liiiM liy tlir iai': \nr
•>f i<':i-<iiiiili||. <M||. iiiiij riiutiiiii liHVO
known, till. I'oiiiljlion of tlir platloriii In-
foil' 111' Mi'|.|i,.,l ii|ii,ii it." Mill 111,. xirrtH
|Mi.\iiiliiij.' ill tiiiH slate with rr^-aiil to
tllc two <l|.fil|„.< HI-,. i|i,i,|i,|Iy

J
Illi.tr

(-><•
I! ;illl. infill), nnil tl lire t of tliis

niliiij; ciiiiiiol Ik' oliniatiil with ii.|(.r.

' to Ihi' >taiiil|ioliit of otlii.f coiiiN.
'Ill till, follouiii;; (.asrs the iiil'iH'iiri'S

tli'iiiii'iMi' ii.x|Hilivi.|_v from tlir cimiliii t
of till' ^rMiiit |iii.\ ioii,ly to. anil at the
liliir of. till' Hiii.li'iit. ail' s.|,arali.i\ iiiiii-

liiiiii'il: 'I'liis has oftin Iniii '

iluiic.

WiiDilliH V. Ml 1,111,1, tihiii hisl. K I'll

(IH77) r.. a. 2 K\.li. Div. .isl. .Mi I.. ,1.

Kxf4i. \. S. .V.M (M-rvaiit hrhl to have
nssinnwl the ri^ki of tlir siiiiatioii. ami
to have hcin yiiilty of a •'want of [larlic-

iilar can'" in rr^ianl to thi luf wlii.-h
iiiiiiii'iliatcly incci'ilcil the mii.hnl ) ;

Mnriiin v. .Vi » Yuri;. S. ,f If. A'. Co.
(I.S!l.j) lli7 Pa. 22(1, :il .Ml. ,-,ti2 (<ar
inspi'itor. who hail ai'siiiiicil ri-k of
want of Mi^rnal lla;;. In. hi ni'^'lii;in« in ;;o.

iiiK iiiiilcr a car uillnnit iiii|iiii in;; almiit
the iiiovciiH'iitH of carH) ; S iis\ v. Ituf-
s,ii/,l,r

( IKlMi) 17,S I'a. ,1!I7, ;!.-. .\tl. !l.-,S

(ri-k of ili'f|.<ti\c scallohl lir-^t ilclarcil
to be a..-.iiini'il and tlicii plaintill held
lii.^'li;,'ent in ii...in« it) ; li'iimsiij v. />i /<i-

('./-'. L. rf U. Ii. Co. (I.S!i2) l.ll I'a.
74. 2.) Atl. .'i7 (hrakeiiian. who wai de-
clared to have assiininl the risk of the
want of a watihnian at a crii.'siiiy. wa.s
liild iH.ii;lij,'eiit in U.in^' in u plan, of
il.liiyer on the pihit of the eii;:iii|.)

;

A<7/i/ V. Iliilliiiinrc «C- <>. II. Cii. (I.SS7-
Pa.) 10 (Vnl. lli'p. .-)il. 11 .\tl. (i.V.I iserv-
ant injured hy hi'lii^' caii;:lit li<.tui.|'n a
Imildin^' near "the fraik and a ear. while
de.ieiiiliiii.' fiiini the ear. the loeatioii of
the huiMin;; lii«in^' familiar to liini, was
noiisiiiliid oil the <;roi,nil-i ( 1 I (hat he
a-isinned the risks arising' fnini the silu-
atimi of the biiildiii};: (2) that he was
iieudij;iiit in not piiyiii!; proper atten-
tioii to the risk lie was im-mriinr :>i flip

perforinanee of the act) : liiDSftmnn T.
Lvhiyh Valliy U. Co. (1880) 113 Pa.

100. ,'-,7 Am. Hep. J70. (1 Atl. 2211 ,^,,.
ant knew of low hridne. I.iil. hi, |||,|„|

heinu on hi< work, he wii-. payiii;.' >„, ,,t-

tilitioii to the iinpeiidiii); dan;;i.|i. /),

lilt V. I'liriiiv II, i;,. (IH72) .•>li \|,, ;;n.'

(servant knew of low hrid^'c. mil u.i^
eaiiyht while sitting on the hr;ik. in
liiiM'l d,iyli«lit with ],m face ti.uji.ls
the liriilp'): Williamn v. Ihliu,,i,, ;

.f tr. H. rn. (HHO) 11(1 \. ^, r,js'
'.'J

N'. K. 1117 (hrakenian had const m, iji,.

not ice of the height of a low o\n|i,.;i,|

l'iiil;;e. and failed to Mtoop HiiHieiei tiv
Oil. II V. ,V,,r Yuih It. Co. (Isr.ii;

{

l.aiis. ins (same deei.ion on likefa.t,i;
fl'iik V. h'irhmuiiil ,f />. I{. n,. i lss(i'
i.S \». 70ll. 4!) Am. Hep. ;i!U (saiin'.||.-

ei^ion on like facts); (Vir.v.i /„,//,. ,f n.
If. '"o. V. Iliifiirr (iHm) DO Va. (:2l. Ill

S. K. Hit; (hrakenian raised liis hi id tim
sunn while passin;; under n low lai.lui'

whjeli he knew to lie dani.'criiiis)
;

\„".

lull.- d \\ . n. („. V. Mvlh.niihl I'isilli
s.s Va. .1,-)2, 1.1 .S. K. 7()(i („ii.sni.ii,l„.,|

coupling's handled in nn iinniec-inilv
dan^rdiiiis manner); Mvdnilh v. V. iV

l'"</.- tf .V. /•;. A'. Cn. (1SH4) 14 I; I

•i."i7
(
ISH,-,) 1,1 H. r. !);-). '22 Atl. 1127 (ri'-'

eiiveiy denied, where ininred trarkriian
rode on n hand ear knowini; that llnrc
were IK) ^leneral rej,'iilat ions as to w.nn-
in^ train li.inds that <ars were on the
track, and was careless, like the .iihir
men on tlip ear. in not seeiii;; th.it >]v-
eial precautions were not taken 1.. ,ii;

mil approaching trains).
Of course, tinder the Mis.soiiri iloc-

liinc. by which the rifjlitf of a sirv^iiit

who has continued work with knouli.L','
ot a risk arc viewed entirelv frinii t|i«

standpnint of contributory 'iiei.'li-,iiiT,

and such ne>;ii;.'eiice is liot ini.riM,.
from the mere fact of sii<.h contiiiiiMn. i',

the servant's want of care in re,|M t to
Inking' appropriate precaution H-iiri-t
the known <laii.;er may Ix' the miK lln-
oi.v on which the master can es,-.i|'r,. Jiu.

liility. .Se. for example, <lli;s,,ii v. /./
rilsior Mfij. Co. (1SH7) !)4 Mo. 2ii|. 7
.S. \V. 1,SS (watchman in tiuildiiiL', kiinw.
in;; that hatchways were frei|UiiilK l,ft

open, and chai>.'i.d with duty of il.i-ing

them, fell into one, owing to his faihire
to look out)

,

Kor an instance in which the niisfpr

mifjht have escaped liability by rji-iii;'

"He of Kir pre.'iiiiin.ii v deleh-i-,. Mt
I'hiiil; V. \rw York- C. 'd II. U. H. ('<>.

I 1H75) GO N. Y. ii07, holdin- that a



309 Defense! confused owing to inaccuracies of terminology.-

Tl„. ...nl ••.>-..,..<" nn.l ils ynvh>n< .-.luival-nts' uln.l. n.v ..^..-Ito

;,;,,,, n>M->i.-n ol-> ..rvnut .i.lMv..u-a .n a kn,;.n n-k .o win. .

l„...x,,uM.s lm....'lf Uv n.-,.,.tini:or.-.„ti,n.iMir u. a lmw.. v.mHov, ......

,,,. n-lM.i.Ml.l.' fur tl,.. i,.j.-t,inn ..f a v;,-t Mn.onot. .,t ..nM.-...-nrv -l.-

:,,,,i,v an.l <-mi-UM.,M int.. a .ul-Jc-t win..), is ahva-iv .1...,,. sntl,.....,.t-

K .lu'uinlK'iv.l with .lit!i.ulti.><.
, , 1 i .„

•

1„ ,1.0 vast ,nai..ntv ..f .!,.' «•.-- !-> -!,i.-l. -n-l, Un..wl..,kr.- h.^ Uv„

,,,.1,1 ,.„ l,ar tlw aVtion. tl.is I.tm, -i.nl.lv .xi-r.--.'. a jMv.h.M.n.Mt n-

M.l.in. fn.m an i,u,.!i..l .•......-!.= It is appannt .l.a. n,..>t .. ,.

..„„,,. i.. tl... ri.it,..! Stafs l.av- at -..,.- tin,.. ..r ..tii.T .MM|.i...v. ! tlu

,,l,n..f. '•assuuM'ti-.. <'<' n-1^"' '" '^"-"^^ "'" '•'' ''•'"" ''"'. "'" "'""•

;,„ jniiltv ..f (•..ntril.ut.ry ....,^li,.-.we. The itaii.-s arc ... .-v.-.-v >n-

>iiiiicc our own.*

,,.,.,..nan-. knowl.,1... nf the oxi-t......
i;n!'-,;^^,:;^J'-|J':^it;-V' h^i:^*'

-'

„„„.|, as tlM. ...t ..f ..M.l.lin- .ars m..rs_ l,- >:.nu- " ' ''^
,' , ,. , ',..„:

...ily n.,,uir,..l his wl...... a,........." «...! .nj...-!- ,.a.l......
;,,;|'"^,„;

'

;.,.„„

^^ ;
" ^ ^^s S^?;; -r-.^: i;;:;t

'"v'VoV^J'vnI.//!;! '.'-'•' i"<l.n,..„.^. TlH. ..x.,.,.v.li.,a,y ,„..>a_.

-•
';; v^-

' '-
' •i^.t"'

^'* '• ''
!;":;n't:'Mv ,! :;.::;l;^;i'^::..:r;-,.,';':

'";it ^r'';.u- ^';;,r*;.f p. i^ion vi.w'nf ,.,,.•-, ia.i..;. --'.-,
:;,Mr:

1.,U,„^. 1,0 m...t !..<..., .i,l......l a,, iyi„;r
"""w!''! w'' ro,„7..^-\M r,n,,lov,.,. is

„..t t.,is has always ...... its n„n..a.
j-,; -\:;,; ,^' t^: l^'x::'.;.. -n

"TSCn <rN.-.U...n....,TT4, .hi„Us 1 . tV ,
,ss^. ..S r. S. 0,, 33 L. ...

tl,o fa.ts in this .-las. of oa-.s n.orf lU!. !t S..I, ( t. '•!" . ' •

. _„^^.,„„ ,
,,.„,

•n,„ „l.i....ti.m of th<. I..ar.....l a..thor .s t .0 *yi'l"V-''V'^''""'''f' *;"'/ ,^,l*
rati,,., l,v,,..r..riti.al. at„l o|.l.o«.,l t,> the tjo- f-M th,j..,y »""','; .V'^,';' ';,:.''".':,'

w.iirlit ot aiitla.rity. li,i(. .-v..,. >f wc th, , ..^iim ^'u... i

.
'••,/•.

relation created by an election must, ..o . n,.g w as h.mself Mcy/^i/. «f, or to be

Hi



Too MAMCl: \M) s|:i!V.\\T. fniAP xviit,

It 1% iilMin.h.ntlv ..vi.lrnt, Im,,, il„- ill.i-ln,(i.„H lioro ,..,||,.,.|..,1 „fthM i,.r..nv,.t u.n,.in..|.,i:.v. i!,,,t „„|,.-, ,i„. p,,,,,,;,,, ,.,• ,,„. ,.,.„,,,^ ,^

.nr,.i,|,.r..,| ,M h„vin« »..lMnt,„i!v „,. (,||,.l „i,|, ..,,,| i„ „„,,.,, ,„ ,.„. ,

Hiiliiiiiiiiil A It. It. Cn V A',,,/, ,/ 1 Will 1 VI r /i

KnI, 2uN: ; .;; w/,,;^:
-^ I'- '.''• '•^ -rM.,. ,„l..r a „...„nal.l,. ,j!,„. |,„

ro.il tni.k iiiii,t l„u,. Ih.>.m I„ i„„H f •»/,/,„,,„ •J.Tf ,

,""""""i'if ,.i.i,.,Mi,..,„i„ .;,':,';.; (ai .-,7.,
"'"" ' """'" "^ ^"

I" «lia,-.. |,„„ will, ,„„lnl,„l,.r,, „.„li. |„ ,.•,;,,„,„ ,. ,, ,, ,, ,

<l,nr«r ..) Ills .liitv. a„.| (lirivhv ./sv«„„,/ ..,i,| ,

' '' '
'" -*"* " »"

/:;;<. ,...0. :.H c. <•. .v".:,^v,.^",,.^:
::/';:';;;V!:;;'::i;H;::,.^:':::,,r^:'':;:!:;T;

nS;^;:?
""" ''''""^"

"' • """'""y "':"'- 'f <•. ....-.... .w,,-,- ,„

•I'lai..liir wa. „„.|,.r „„ ,.l,li.,a,i„„ f. t'li!!'?,M -.'.T
1,'','''-''''''^ •'''',''"'''''" ^'"'''

'/i' n.s/,- l,in,s,.|f if l.v „, \ """""l"J '''.t.'i «iil liavc. i,,, altcinalivr l.ui i,i

107 Ala. .i-.i. IS So 17- ' ' '""''*'••'. '' "•" "f m.>t,i.,l ,„,li.

hiiii, at any tin,.-, to nut on il,.. I,. ,i T- ,
"'•"" ''" 'l<i.liri s, m n.i

and if it is nect4ary to t L r
' ,'"

"'"''''•• " '^- "" "'*' """•^ I'""''necessary to t.a^ur>e a .ar n.-hn,.,,,.^ „, the coii,|,lai„ing s,.n.i„t



, ;,„„1 NK.JMCf.St i; IN («»M1M .
^'^ "..RK. T«l

,,„,/;•.., ,l..-.vU an nr,.n. n-v.-liv .„. m ntunn. I 1,.. -vn.il.l.-

I
hiiiiii iia'" " ""• - •

., . .-., . , .^ !• lie,

^-*;'';-' """•• "•'""" "" '"•
1;:"';.':,.;;um; ;:;-;..;.'" r

„i.|,.. 111. .-Vll-- I- Hi.' .c'M.lM't "I '"" -

II „ ,,, ,,„, ,.v,,1.0

,„t iiImIImhiw. in «liiit iv,|,.. ., . Ih..!

,,,,„,,, „ft.i noti,- ..r n .I.I.H anminnl ,,|m.v. v i. .n
1

I I -- >

!;:;^;.fs;,;;i5'"i-:;':u.r';;,: ;;;:,:. V^vV^..

A

.,. ...1.. i. ^,.1.1. ...I III ,111:1 lllrllll'ill-'. IihI. 1M.. Ji >. r.. ».'.
till- rill.' in -iil'i'-H <" i|iulili'.i<i""

•|'|ir Miv.ilit U liiit rli.iv:i'.ilil' Ulii'ii iiti .iiiiilii.xcf liiM uitliin lii"

•, • , ,/,,,„.. if l„. UiiiAv^ ,mi, ..ititiol til.' iiiiiiinrr of ii-iiiL' an iil>

;v: I.;:;:
:; "iM, ;;,: r: i'^ Kn!:::;.i ^ .> .1,...,,*.,,;.,.,,. ,..,. n,,.,,. ..

Ul.lT ilcnil-'<>'
,,.• .,,,liii II V .(Mill II" -Mir V 1 III' ill<i'i-i' til i'lll|il">

l„„i!..„..,.. tint u-U-
, MHill Hi- ilu In l,l',:-ll. /i' .'''•' '" '"'' ""

'"i;;:;;;,//'.Muv li'v.i// (.!"HM ^^: i/»V,./m- .i-^*. n. Mill. ^:n. "^ N-

111 •}•'• -w V I- illi tlu' ct-i' Wil" llfl'l I*'- *'" , ,

'"';'
,,'i::''2^;;ir;:i,;;;::.i:r;":^^''ii:.:--'^^^

:::;;,;';;i,. i.,-:,.
.

:::t:;:::!:r>:-:T:::i:.::.l ::!

:;;i:;';;;;l,:'£-;:;r;r;;;=;t;i':;:;;.;;'r-;s,S\, . iu^

onlKl^rroul^umhiiJth^r^.'' ValU;.u,;a cumiLlleJ to abanao.. the service, or u«-

bl



m

I,.

:«!»
MAsfKI! \\|)SKi:\ \\r. (..„„

^tll.
'•"'• - •'»• *• l"'-iti..M of .l;,„,.,.r „. iHint- an •„

<-• M„.|, .,.„„il,„„„v n,tli..,,,,. ,,t All "1 " • ". "'•'^

•>•• W. f„. V, /.„„:„„ , s^'^ 11'.', '(• '" "'^"
'

''" ^"' •-•". 1
' f.i-

••iw. i:t N. K. <i:;
" '' "" ''"'• j'""'* "-- H'- vh,.^.. „ ,|„.

..»",•;;
;„.,.i;ri,;': ;;-;,? ;;• '»f

'»'
" :!i;;::S'ic',,:,

c;.?;t:.;i'«.!:^ir;:;;;;:';:;'::j :?-'«;r* ..,•. ., ,„

;:.":;;::;;::«;;":;:::,:" - =: »E.::;?:,:s:;r;;;,;i'.r

;";'"- .i-k" .^H,M,k,.no ^v"",;,'v
"•'''"'•' ".•• ^-^ '".' M"'"'.- .0 ,|„

J„','nf"i
'""""''"-' P'-"f-- tho r„Mf„.

« T
'

"r
" i''""'"'""y '.i.'.(i.,„.

'•;:;' '" •'!"""» -.-- in s,.;„.„,..,
tthi.li nrp tn iunih.lhit,.

,
^ '"« IIIMHT 10 III!

'''">'"; •" "'<• l"-l"l- olli.rr. of „
l''My, ho will lH-.hlltv.,f „„|, ,„„,

'''"'.''''.'""'' II' »ill pirv, „l , ,

V\ ,."" V.'i"'> '"'''"-' '""" II,
t.<l. Jl.. will I,,. l..-:,l,|..,| „, !,,>,„
M,»„,f ,/„. ,,,A- of ,|.,„.„r ,„.i.,„„

. . .
'"' '"'fcrtivc Kirj.lJliMli /,/„

"i« tm r.-ht r„ „,,„„„ „„. ,,„^. ^ '

;
" '^^ \\ • •".

n(,.va,„| w,l„„t.nK ,.|., ,. |,i,„-„|f („ „
l>«Mt.<.M of .mim.l,., ,. „,„l ,,.|t.M„ .|;,„I

.. ,
...-.11 |1 IKit ,

I-Ih'<I to |,i-tilV ||„. ,,,H,.,ti,.„ ,1,
I'.l.l .„s„u,.,l Ihr /'•«/, nf.t,,,,,,,.,,,,.,
|<'n-.M|iiiMith- f.'iiilly

i^-'lialo «n.| ,.,,i;,iM. a ,„.„ ,„,,v „^..v„„„.
''''"";• "li'i'l^.v 11,,. ,|..|V,„h,„i - .V

d"*!'") 4I» l.n. .\r,n. Ml'Vl

It vinlnli,,:; th,. 'rtil,. iV.'.t,
".'"'"''I- ' ^'"r v. \ , „ ,„ /

„ .1 ..„ I.:... ' '' ''u.

'>" ri.tl: Hit!

;-,'f of a ri..l,t t„ ,....„v..r f„„M l.i. ,.,„.
I'i'iv.T in CH-.- wli..,,. I |;,„;.,„r i« fiillv

;:,;:'
'"-"""';'> ^-^ii- <- lu ulU'i

<;<li:o. SI,,,... tl,. kri,.vvM .|,„:,,.r l,,.,.,,,,,,.^

'""'"'"":;••'«"" "/"'- ^l~sheass„n„s

;17 ""!;i>.t.,f i,is .,,vi,.,.. „,„„„.

n t,a,„i ,„»i,. n.,/,-. .,„.,. 1„. ,„„v U.
'"i>i;r wl,:,t „|I,or r,.„s„„;,|,u. ,,,,i,|,,„t.

1.-..!.

"f ii-k-, IS „-.,.,| i„ ,iiv„„|,|„ ,,,,'

f|>i>.. of ,.ont,il„,t„n. ii,.;..|i;....,„.,. ,„ /
';" ^'- •^"""'".1 /'. /. Co.

( is!i(i) 1

Ann. tmu, 7 s,,, -,,., ' '

'•K'v.'nin tl,.. |.i,.-,.n....of akiM.un
I

^''r, fo conMili,!,. vuiilnl.Hl..,,,
.

'''"; ,t niiist U. .shown l|, ,t,

"
., .

,''; "..-"iiMiMv i,i„i|.,it, iii.iMi IK' .siiovvn lilt M,,.

in tl,i. coMinioM wni,.,. j,, „|,|,.|, ,„, , ^^
^'.•i;,'..s l„. .,...„„„, nil ,i„. „,,/,, ,,,. .

fro,n <h, „;..., M of «|,i,.h hp h,m fi.il „,;
tl|.C, l>y <...|,',|||,j„;r i„ s,.,vi,.,. .,1,

"htiiins th:it knowhij..

I"'-<<I l,,n,v.|f io it. nnl..-., i( 4. „, ,|
I ii-.Mt.r that tl,.. phiintiir ,n„-^ ,, „/

"'< nsk- f,„i„ tl„. V..H , ,,t„r.. „( D*. .i,
t.-..r t.) whi.h I,., isoxpo- !• (/,,„.

'":';::l'\r: i -""•^'"'-A.'vA^ro.' ;',::,
,• ' '• '• ^'^ '•'"ii'If'o-il (IS.SH, 117
Ind. L>(;ii 19 X. K. 770 Tl.,. ,1^ 'i,- • , -.
b..tw<H.n thp t«.. ,I..f,.„"s,.s is plainlVin 4.
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;';i;:-;::jr;!;:;:::.r,ii:'"--v:r::mi:'^;-Hr
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;,::,i:\ ;. I ^ 1...1 .
'.'

.'i m,.:.,. 1.1,0 1,.-. tii.t ti... ,.n,.Mi„h.> .1... ....w-

,r, Vf.rrtl.. ,... I. .,.,,...,,. ..fl.i^iir.l- »...ih «..uM l.-.,x. i... M'liM.'il <Mr-

ri'i|utM' llii'
I

liiiililV til <'X-
,1 lit I,, tlii'ir .lixliai"!' '."IIII 'iii-''^ L'liiit ii'*

.

:'l, ...".. tl,...l.M,.,.,..i.-.l,.ii I.-- .iiiiin.; -i.^-n liim-.lf, ,.. "•;', ^
',;;"''"

. , .. ,(,;„ \i„l -,, if 11 n ! IT liinliiij; nil iiim.\|.Iim1i..1 (.iit.i.lyi' u. »

;:;,^J:'.:r; . .n: i.n.i''t :'. .. n. ri;,., t t,.'l,im l.y .l,..il.i.ii.lant

1. i i til ti.i kn.,;vl.|l I
1:.,. Um,-^ alt..r t.-linf it, li.' tli-i.'li.v ''«•

';: V .. -.: a'!M. n,;...;:.-. .' "- "^^vri "."t^Iv'm
:,; a- i-.v . l,.i..i .^'.li-t tl». .inl.l.iMr ...it.i,!,... a.. .ni.'M^ U- -",',-'";'>'';''

f,, in (,.\,.' r» li\ h;(ii1 .1 mil- lii<fir.si,H

'";:;::;;ii.r,.--.. i. f..r tw ,.1.1.1 v. /...: //.mhihi v>i m..-. ^^i. »«

liir to .l,..w. nut i.i.nl.v tliiit ll.r pi...' N- •• ••1" ,^.

,

th.r.liv Imt tliit lir lii If "I- I" "" 11 ' ^''-'- "' •• ^- ^- '"'**•."" ^'""^^|

:!„Z;T.h^ '': Hi. ,.Ni.l.M.v t,iU aft., ill. I. •-' thi.t. „i|.|,.i.in(. r..rta,n

," ,m li if i .iIipiMi- tliat, 1- ^ iiiL n- •- H. '- .l.-l.i. iM- troll, t ,, ,..•

.. a pr... ii i-.' t .. ibin;:iT a.i-in. .I,„. ••. 'luv ..iiM. not -y. a. ,in.tt..r of

:, ,m 'l.. MiliiiTl.iilv -xpiw.- lii". li-».< ...
liLiinnir 'I- '."'.',7*^

i th. vti. ItM-iii. -. i, -oin'tioi. , i»r- sai.l that ilir .m.I, m- wan s,il!,r....t t<.

;: in imi^iin.. .r pi:i.-......i...oi.;iy «-
'"'-''ii' 'i 'r'!:", ^'v;^ i}:T'.'i^:..T^f

jlif. but

|,..|,1 to as.s»,„e -i-ii/ uxkc the nsl. „f i„- , nipal.il.ly 'n .-int.-I -\'-"""l "f "''S-

imv from that sourer. ... In the liuiiKv;

ia-r at har tho phiiiililT kmsv oi the M'rhu,,i»

,!,(,, t (a w,.n-hoU.|. anil hr ro,is,-„t,,l to p.utKuhir

;,„,,, //i,, ri«I- whi.h h." ran in |ia-«iii« anil pin

aloiif; the ll.'or. in tho nnciTtaiii l,;''it. an'i ni-

10 i:.\aMiiiie and aid in puttiii}; on ll'e tivi.li

ont.Tinjr iipo.

k
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tlilMlt,.s (li.lTto.
•'HIT if Ih' ||,|

•iiii-

'"'•'' on liJM

'ii:i«li r. ill |i(.i-

,
to Im' tliiis nioii.

Il^'cnms. is ;.'lli|lv of
WIVlllll. HJtll "full

'>.v irin:iinin;;. cun-

!i;i

'IKC JMll

• cxnii'v-i

V. Ao,--

V.ilh full klKHvl,.,!.,. „f til,. .I;|„^..,p. „„,

ti" ;;: T "" """''^'' "'•^ --MMtlc.l !I„T,.|,V. .OIIMIll. ,„ ,,„,,.r ill,

;;•
-;;i>i'..vM,,.n,, ,i,.,, ,i,. v„ii,„„ h,"

,"

'^ •'"• '-~k. iin.l, if h.. sMir... ;i„ .

••I'l that III' iviiuiii.* in (I,,, „„,,,.,.•„

•"|l "111. -M.li k„„ul,.,ijr... is „l,„t
"'"tnlcs r,.„lnl.,„.„, „,;,/„„
("lit. Ill such a ,as,. th
MMllin- his iMa,hiii..|v to I

I'lan niijiiiaiilv ihi

iii'i;liui'ii(v; hiit th
ki!<,«|,.il^r,. thcii'iif,

an<l hi'iiiT he laiinot re-

,. , „. "ii'li kiicmh.il^r,., A,„„/„/</ l,,r,r l.iimhrr (•„. ,|si|..|
'

Mi;l>. }ri. IS-. .-,.1 V. U-. ,0. '
-'

Pil till' fi>ll(>Hi,if,r rases II,.., ij,,

assiii,i|,ti,„i „f lisiis arc ii-,.?! u
<li|. sain,. ,.|iTi<.<.|iii,„i: Itii, ,i>.t,l,

'''"JIf'l. r,,. (IS'IIM ).j| ,Mi,|, ,,- -V U. I1..,S ,|as, ,„,„,,, ,„ ,„•,-.'

l:.>t ,,an,.aa,,li); „,,,,„„ , ,,„
.

'

\v V. !•";" '-" -^'i'l'- -'i-i. .'*.-. X
1 '"A;.v (i-mi, ,-.H Miwi. 4,.i. i:

^'-'7
..•;.S„.,.,<v ,/„./„„„„ r. /.'.To. (1S!U)
"' .Micli. 5.)!», 4!t .\. \v .ss->

•'/""""i"'""— 'f " s..ivanr,'.nt,.rs
an<l oontinn...s in th,- s,.ivi,.,. „f ih,pany with k„„«l..,|... „f ,h.. „„s„itaM,..
.ssnr,„a,|,.,,in,,.v.,f th,. ii^ti ,i„i,.,„a|.

road. It is Ins ,nvn n<.;..|iir,n,-,.. an,| |„.apin,u.s th,. k„n»„ ,i-k, „f th. ,. ,

'". (ISSO) .27 Mi,,,, ,,, ,,
,^. ;^'

«f '/. /.'. f„. (IIMII) l,i..j M,,
W. till.i; /'„„,./, V. .S7, /.„„
/'"/ if I'nii-isinii (•„,

I I '1(1

1

407 t!l S. W. 80(i: ll„ ,„,„„„
' "<il d r„l,;' ru. (IIMM)i !,-,(

•>"> .'^. \V. IO!tI. Si,, a I

§ •'IIO, iKit). 7, iiifin

!""".' '" *l"' r'''|iiiri.ni,.|its „f his mis

plian.vs »hi,h. alll„„i^,|, .la,,,.,.,-.,,,,. ,',

-t"f-...|,..haia,.„.,.,ha, „,^'; : ,

Ix' sal,ly iis,.,l, hv tl„. ,.v,.,,i;,. „, ,

'

-'MM., skill and-..aiili„n, h,. ,h,.,s ,

,'

"

,';:i";-\.

"'"'
r"'"'" "•""""^' f^"- •'''

iiMsici s ii,.;;l|.',.|i,.,.." /.,,, ,. ..

lahiis \,\ ((iiiit ). ' .*

Stu. Yuik: --In U

MA.STKK AM) .SKijv.WT.
foiIAP. ^Vlil.

'i""«lM.tli..rth,. servant's km.wh.,!.,,
' <l'fr,t |-,.|i,h.,-,.,| him ,.h,

<.|M,.|i!, of

Ifl..

'Im

'"•"ki.l that it was ••f„r th,
'^'

:;;^,w'--»Tor..,.h..";'o,:.t;.;;;-,:

"It w.Mihl s,...m to 1,0 iinr,.as„„,|i
';"• ,<"»; » '" lus ..,„l..rtak,.„ a

"
"I"'!'. >" ils,.|f. has M„m,. ,.|

'""

'['"-''•, "'""'v.T li.. shall s,... 11,

;;',''f
' ''^'^ ':'•'" i",..vas,.,| ,h,„„„|

-'"P his .lll|,l„v,|„.„t ,„. |„, ,1

'"^ <•;"''/"-/ il,r inrnnsr,,
'," ''" "''"l< that this is th.. 1,1
'I ;'<cMis to us that th
"Uht to fi:i to th.
wli-tlirr h.. was. UM.I.T th.. ,.,i.u,„.,
--•/";"/"'/ .«.,;,„„,,7 „„„,„, ;,,""'

I'Vsi"".'' \ ''"" "''".V/n,« or.,
I INM

I 24 Iliin. l.s

111 '•»//,/,

!'. » .V V. S„,,p, 774, t,„. ,.,

V"
''"•;"•"" "'•m,.ntion l„ h,

'''•-I '•l.kM..w all alKiiit th,.
»oluiitaiil.v ,/.v.v,,«„,/ //,r ,/.s/,.,.

pliiiiiliir h

J"rv on th.. ,|ir

I I,

-\n.i

li.

1

1

V. .V,/)7on ( I.S.Sii)
III

' tll:ll til,

•'.1,1 ^ ;iim|

. ainl |ii„.

I'l >!ii<!illi,

iipipri

It.

4-IS.

'''/(/. /'.

.'iiMt. i;:i s.
'.V hrrsxnl
I IV» .Mo.

V. r.iinill

•Mo. 2.">2,

SI'S ,it,',| in

N. V. S. I! -M-> HI v""v '^' '"i"' '"

'

-'r-- I. hat';i!;!',.;,;:•:::

-f;^^^:^.i:',i..:!i;:;,t<-,£:-;:^^
f..;.' from ro„, ,./,„„„,,, »,„/,„,,„.,

'

A s,Tvant .hH.snot <,..:nn,- th,' risl

.

"""•'
•"•'^"'f.' from th,. I,,,,,,'

"'J.'l'^"n,... ,n a,-,...,,ti„jj ji„. ,,1,,,,,

'

,

' ''

Iron,, V //„,,,„„, /,,.,.,,;. „.„,,,;'.;

;^ /;;.;. ro^UHtio, 57 iiun. :,;,., ',0 V
.

lor simihir instan,.,.s of this „„

''^•"> n.\|.|.. Div. .-,:i,i. 4, ^. V
,'--,•,""""'•• V. V,„i,„l iv,
I l.'S!'2) 4.t X. \, .s

.'^iipp. 2S(I: firnni v'
('!MMI) .vt ,\,,,,. i,i,-

Siipp.

rmiinl /,' , .,

H. i!.t!i. IS \. »;

l-i<„i, /sliiiiit I! (•„

'^4
; Kuhrr ,. .v,,,.'

Iisciissing the ques

l'"> (IWMi, 11 ,\,Vp.' hi
^"PP. IK!.

"

;'," "»;;"i"t. wiiih' hohiin,. th,

<-i,iihilii,,„n,
,,r,,l„i,„r,-

-•""tnnian,',. at w,„k will
"'" •''•-*' as l..i„. .•„..,„,„/,,,„„ ,„ „,

In anoth.-r ,-.,.,,. whil,. ,li„.,,..
iiiir th.

i'l. 42 N. V.

Ull.l III

praks of hi^

kii,nvl,.,li.'|. „f
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31(1]

ni:(;i.iiii;n(I': in (ontini in*; wokk. 70.-)

,.^.,.„ ,,„. i,„,„,.i\..., ,.x,M.-<. whi.l, iH.,.uli.r n^ii..- -n,.i.li.> :m .M-rs wl,c,v

a..,nnl.ti.m of risk, an-l .nntriU.univ n.^;:!!!:.!..-.. iuv tnai.'-l as sv..

CIIVIIUMIS plmiMs.
.

, . ,•

310. Doctrinal confusion between the defenses.— llic nirxM.ti..--^ mI

bo -,„-h n« to show tliat tl.o ..n,,.l..v.- li""'", tl,,. ^";"';'l
"f '"i >"';,i!iv,''''

s:::^,^;-iv(' ->
•-i:::;;:\::v:;;;[;-r.::;'':;ii^i..:''-

X. c. ;tii.t. :!.> s. K. (HI. ir;i(-. <^i- api'liMiu-i-. iici

„,„„,,„, in usi„. .1,.. a,.pl.....v .(. r
';:^|;,

;
^;l,,^^|,,/'„'s:- u: ^W.

till- liiciinislanccs

In /Mii.v V. Ildlliiiiiiir it «». /i
.
»

( l><'.il I . -
, ,

In SI. /...»i.s .(• .N'. /•. /'. '"• ^- ""."''

1:, s. w. nil.

::::t\H:; ^:^J'n, u,.. „. ..„.
•^,.;-:'.;r,,;!;;:,s;:;:.,?':r:::' :;:

„,, ,.y savin, ti,„. In. ,„•.,,^-/ "- -^ ''^;-
,. ;:!::"^!;-i,; i .i..n,..i .1... U

"'-^^:,;i;:;i;^;i,"";:t »».... no o...i.,tion .;.,„... --p-,
-;'':i->,,,.':;;i^ri:

go to make ii|i tl"' ••••r^"- of ,,.,,n;r,,r. s|, ak- o "';'''"'',„,;,„„•,. ,,„„„„,,

I'a. .-III.-.. 2.-) .\tl. no
TW ..nt..«..... Tl,o plain.iir has no '^':' '';'•'

'^^'.'V^
-''••--'"'• '-'

om. I.nt l,i«.-..lf to l.lani..." ."M-nrs ... a .l..s .f >'';;•'.- ,,„,,„„, ^. y, „

,.a>.. Nvk.T.- tl... ri-k was sai.l to o.. as- 11 -
s ''.;,'"',-,'

'".""i^,;., :jh

W:;;!;.' /./.»,/ ;^TI.- I.l..-aso «..„».,- sn.n of tl,. ,l,.f,„.. of .....t.il.nto.y „.,-

vl».--Sr|. nc'\t section, note 7.

In .!/.» V. rl,n,l'--h,ii d S. I!. '',).

(i./H o/ ri.sA- is iis<..l in a cas.. wl.iri- tin' lif>iii<i

ilc'i.nw raisoil was conli il.nloiy "''-'•' " '"

...n.... A^joH. V. Coo. (1S1M.» n U. ..
^

Mn
,.^^ ^..^.

^^^^ ,^^ ^ ^, ^^^ ,,,^

'•t'j},'rw!;,;,:-in no,,,,/ V. ,:„ <o..r. lav- ,i,nvn t,,.. -I"
'|;;"j;;;.;5";;-

trrnri'ir It Co (IS'Mli ;!2 S. C. -J'-Cl. 11 t ion wlM'tlu r t la' -ciA ant liad « ..n< 'Mns

Tir;^, U I'as s!,i,l that a s...vant ul.o .i.l,. ol a.,i,.,. .^ to.-
,

n- t-^.
-^J-

,.,..,tin„..a to wo,.k with x;-!...!... ...

;:;;'';;•;;:;?,;;;:; i;;::';:!;,::'y;:,::,''l^.

a..r,.s „...s„mr,/ //„• risU of tl». sit.ialion. ';'"'' '^';,';; [^^
'• '

'--J, '-J ',^: , i.,' .Tp^r

a>.d tliat 1.18 knowUMl.re d..|Valr.l l,is ac- C. 4:W. •!(• S. K- 4.,- «'"•" "" '" ""^
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tcrminoloov wl,i,.h has bc.-n diseii.scl al«,vo is iluuI.M.-ss ro.p,>,„ll,v
prnKMin,llv, ii' „,.t, alt-.^vtluT, fur U.c doctrinal .uMtuM,.,. 1h.,u...„ ,i

'

two d(.t».,Ks,.s, wlii,.], is I'rcMiu.MUlv foiu.d in the ai-nM...nt,s ,.f i„.|,„'',
IndofHl, .t will bo seen fnuu an ..xaniinati,,,, ,.f s.inic uf th.. ,,V.

,".

'

quoted m the n..t.^s to the ,,r.vc.]i„o- .s«.,ion, that s„n,e „f ,,h,. ruuy^'u
winch a merely verbal e..nf„si,.„ has Ih.m. attribnled n.i.'ht v irl,„„-
ai.plymfr any ve.T vif^.nms ,r.,ndards, U. ,r..at,-.l a^ ..luur^abl.. wiu,
the ni.uvserions error whieh now i„vi„.satt<.nli.,n. That error nnni
tests itj^eil under various forms.

In soiiK' ca^>s the reasonin.y is vifiate<l by th<. miseoneention ,],„
the servant s duty to t.se ,.ar.. n.ay be referred ,o as a standnnl i,v
which to tost the fact uf his ass,„„,.M.,n of th<. risks uf the e.upl.v-

Tai^<\ and disciw^pd was oond ilmtdi v
nPfjli..',.n(v. In on.- part of it- iH.ininn
tlu' riMiit pnf- tlic altcinMlivi.: "W IhIIi-
•T tlic matter of a-siiiiiptinn of ii,k l.r
an rniplovic w to 1„. fr>t,,l l,v tli,. laiV
of waivn or h\ the law of m^'lii;, a,-,.;'

In anotliiT <a-c. aftiT saving tTiat tne
sonant .li.l not waive all fiyl.t (o <lain-
ii^'c-*, tlu' court rcnii'.rki'il that tlie jurv
would liave Intu autli(ui/,d to /ind llia't
lie was not fjuilty of (•onlriliiitory la^'li-
!.'elM'i'. Ami, ISO), v. Illinuis C.' II (V,
(ISlMt) lim l.pwa. .-)24, SO \. \\\
jilil. Tlie correct lo^riea] situation is]
however, rccryiii/ed in earlier Iowa"
oases. I'rriqti v. Vliiriim /,' / ,f /< /,•

Co. (ISTit) 52 Iowa. -JTii. " X. \v'4;t
(soe § .•!07. note 3. su-^ya) : Cnihril v
Wiiliillo r„nl Co. (ISMii (iS Iowa. 7.-)l,

28 N'. \V. .jt! (see § .•".(Mi. note 1, sn'imi)'.
In /'o/7(r V. U'r.v , ,n \uitli Cirnliiin

R. Co. (1S>S7) 07 X. C. 74, 2 S. K. ,M4,
it was urffcd that the fael.s .i.^certjilncd
by one of the sp<>iial findin;r< did not, in
Iifral elTeot, constitute contriliutorv n'c"-
lifreticc. l)ut was. in elleet, a fiiidinj.' that
thy intestate of the plaiiitiir ••«,/,,.,/

with the <lefendant conipanv to risj< the
conserpieiuei of this dan^-c'iuus contact
nnd association" with tli,> eii;.'iupnian.
The court thus explained its reavuis for
doolining to accpt this view as corre.'* •

"The law implies that the -ervant a^'oe-i
to accept thi> ordinary ri-ks iriciilerit to
the husiTiesH or servici. wliie h he en.'i.'es
to do. hut it does not imply that he^sliall
or will take upon himself'extraoidiiiarv
hazard, and especially such danj^.r as
the employer is houiid to prevent and
avert hy the exercise of reasonahle dili-
poncp on his p.nrt. . . . Tlw mnsf f I. ,tCB be »aid in tnia respect is that the

intestate, hy remaininfr in the d. frml
ani s si^rvKr after he ha<l certain k'l.nvl.
cd'je of the unlitne- of his fcMoH „|v
nut enumemari— th defendant h;nin.
nie like knouleil^'i

—

as.siimnl thr ,,;."
h'i-„r,l as to his fellow servani a,,,!
Ili'iehy ,r„,n,l l,is ri;l,t to /,,/,,,,
iiiiaoist the ih.fcndant in case of „m'iiv
ari-iii;; to him from that servant's i,.k
less a,t. liul hy thus remainin;; Id tl,,.

d.leiidanfa w.rvice he was neL'li.r,.„f .,.

to Ills own saf.ty.'' The ehilw>i're „..

cumulation of enoneou-* hoeoic- in
Ihis pa-s;i. may fairlv he <h>-1iil~,i „
ii v.rilalde pili,,;; „f Iviion i,-poii ii-.

Other cases iK^ariiif; ii|mn this i,,iti.
iilar form of the confusion of lern', uj||
he touiid cited in the next .se.ih.i'
note 11.

•

'When the emplovee iimlerlal. . M
perform lalKir that is necess,irilv at(,n,|.
ed with ilai r to himself, he so f.ir ,i^.

.tuiiirx thr ,.vA.^ as to rrqiiirr II,. .j,,.
ri,ve of onli,,„r)i pruilrncc ami ,;,m,.,„
on /ii,s- ,„;,•/. The emplovee is not l.,,Mii.i
to enKa;;e in work that places hi, |i,,. i„
peril: and when lahor of that s,,i! j.

voIiMitarily axs;in,,;l. ami an inimv .w

.

<'Mrs. he cannot I .,,k to his emplev^V i„r
(lamai;es upon the tiround of ne-li-,mv.
If, hi/ thr <.,,rrinr of onlinnni li;!;,-.-,-
he could have avoided the acei.i.nf
Siil/niiii V. /.oH/.«if,'/,. /tridnr Co i jsT',
n Hush. SI. This statement is nlunlv
a hliiti.ler either in phraseolot'v ,,i- .U-
trine. It is crrorie.)us on the i,.|.i;(.r

score, if It is intcndi'd to emhe.lv il,.

luinciple that the master is iiut'«ar-
ranted in exposing' the servan! In .inv
risks except those from which li.- can
jOeM-rve hini-.lf l.» (tie evcoi^e ..i .in..

• lie. It is ei loneoiis on the latter >. uiv.
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A still iimro scriou. .-rror is llu- partial or (-.uip. i- nl,lit.-rati..n ut

tlu, l.mnaarv lino l>.'lAV,.<.n the .IH-ih-s iIhiumIv.-. 11..- n.n.l-M

f„ru, of tJ.ls\,i:i.al Ikmvs.v is t.h.^ vi,-w llu.t. althnn^li tli.Mv mav !« a

ai-tiiK-Uc.n lulw.'.. the IV.-.. (irlrnscs, it.-tU'i. Ikvomics too Mihtl- .o Ih'

if ttio iinplitalion is tliat tlio wivants

evrci-f or i)iiii--i"n "I -"'li '•n''" '""

utliit in aiiv lUvvrr lii^ ri.U'lit- ii-< ri';.MV'l.f

r,(<.voiy for an injury L.-tiUirii; froin a

VJ-U ;:.sMnir,l.

Tlir •Tulr lii-> to til.' :i"iini|)tiiin of

.„,,.„„. iiti.l l«'riNl iv-1- iM"'" <1"^ !">"-

,i|,l,. tli.it. uliil.' it i^ iIm' 'I'lly of the

,.,i>iiliivrr to fmni-ti icii-oiialily safi- ma-

,|,i,„.,'v. and tn MKikr iva-oti.il.le in-|i>'<-

tiniH for till' ili-«-o\ory of .Irl.Tt-i. yi't it

i^ ciualU till' iliily of til.' iMiiployro to

U- vi"il.iiit for liis own >af.ty ; anil if lie

,,,,,.jr~-lv overlook-- or >il.'iilly nii|"i-

,>.is in'n ilanu'i'ioiis sitiialioii tli.it re-

Milli in lii:< injury, tin- fault is laid at

lijj iloor. and iir lannot hmovi'V tliiTP-

for" Mrl'iiil'in Ciin'ufir ('(' v. I'<ilt>r

(1H!W) l.Vl In.l. HIT. .->:! X. R 4ii.->.

OtliiT in-tan.-.'^ of tin' sanii' pi'rvi'rti'il

Inu'ii' a" not w.inlinn-.

In till" ca-.' of ptriN iiind.nt to tln>

cnipliivincnt. a--i;iiilition of ri>ks has

l,i.,n ipoki'n of a- "thi' a.ipnvsocnri' of

an niidHiiii'i/ ,,ih<!'iiI man in a known

,lan"iT. th.' ri-k of wlu.-li hi- a-uinrs

l.v lontiai-t:" wliilr roiilril.iitoiy iii's.'-

Ii",.mv is -that a.tion or nonailion m
n-;iril to |iirsonal >afity l.y oni- who,

livitin'.' thr known daiiyrr a.» a .niidi-

ti.ai art< with ri-piMl to U willioiit dili'

,.a,v of its con-ciini'iii-." V'" '""",".'„';•

r,.,.U<m\. r. C. a- SI. L. U. <•„. i\>W)

:',: V. V. A. 4'.M.l. 4S I.. 1!. .\. f.8. !m W'd.

J'lS, CiMtior.iri D.-iiicd in IT.') T. S. ,24,

4( I,. I'd. :tJ7. 'iH >^np. <l. l!«p. ll'-l-

In l-lniii.in v. SI. I''irl d />. /."• ';'•

(ISM), 27 Minn. 114. li N. W. 44«<. th.'

louit, aft.T u>iii- till' lan-iia-i' .pn.l.'d

i„ not,. -1 to § ;iil-J. .s»;."i. proi'ii'di'd

thii-: "This !< not a^'ain-t piihlio poli-

,1 for whih- piihliP lioliiy is innn'rn.'d

fir till' saf.'tv of human lilV and liml>.

II will not oIliT a pivminni for n.u'li-

.',nrp or r.'iklissni'-s hy rrlnvin- a

-nan: who. voluntarily, and with o|,i.n

,
A,.s. iindi'riaki'- a. M'rvi.i' iindi'r the cir-

<'nn-lani'is iiuntionrd. from tho coii^i'-

,|n,n.i'^ of his own folly l.v ehar-iii^'

tliini upon his einployor. Itiif of thr

Min-t iiri-ctual ways to ili-ioiira^'i' such

ii,.jli;.'i'tici' anil folly and thi'ri'l.y to pri-

Miit injurious i-onM'i|Ui'iii'i'- holh to thr

-rvaii' anil to othns upon thi' train.

«:. t'li'r l.'llow si'rv.inn or pa^-.iiiii i -.

is to tlirow thu wlioh' risk in Mich ca-cs

upon till' siTvant himself. Tho pmvcr of

the Miiplovcc to as-unn- known n-k- of

his ciiiplnvincnt and the consciiiicnt cv-

cinption of the master firm liaMlity in

-ucll ca-es is well M'tlled in l.iW."

Ill Uiltumull V. Ildiinilxil rf SI. J.

I! f'o ilss.-,i ST Mo. I'^r,. th iii:-t in

one part of its jinhjimclit l p. -.JIMi )
adopts

a statement of .liidiie Coohy that a

servant who jroes on workiu.'.' with a

kiiowledL'c of a fellow servants incoin_

petcnee takes upon hiniMlf all risk of

iniiiiv from that incompetence. "aH

much' as if he had e\pre-ly contra, teil

with icferciice to pos^ihle injury from

>,uch uiilitlies>." Then, in another pass-

a"e I p. J'.'M. it sums up its conelu-ion

hy declaring' that, if the s-rvant kiiew^

tiiat he was co.istaiitly exposed to peril

hv such incouipeteiice, ho could not con-

tinue in the s.'rviio without complaint,

and not he cliar'.'eahle with contrihlllory

h\~Slii<i, r V. Tii'il l.aiiiiilni Co. (\W\ 1

US Or. isil. ,-.:( 1.. li. .\. 4.-.!.. (i:! I'ao. tU."..

the court enunciated the doctrine that

if the Mrvant voluntarily continues to

work, without complaint or ohjection.

alter ol.tainin^' knowled-.'c of the e\i-t-

encc of a ri-k siipi-raddcd to the eiiiploy-

iiieiit after he has Ix-^'un work, under

conditions which eliar;;e liim with an

appreciation of the dan-, r. "and where

oidinarv prudence would reiiiiire of l.ini

a dillereiit course." ho is held to take

upon hini-elf the responsihility entailed

hv the -i-k ho continues to incur,

"ill /,•//«.// (;.//, (-(.al Co. V. II '//>.

( iK'.iSi '.Mi Va. 4111. .31 S. K. r.14. it was

hiid down that a servant who oontinues

wirk in an unsafe place, without cxer-

,.i-ii|.' prmleiice and care for his own

sal'etv. uiil~t 1»' held to have a-sumed

not oiilv Die ri-k- ordinarily inchlent to

his eniidovment. hut such as iK-conie

known actuillv or constriictivelv. to

him durin- ' lie' pro-ics of tho work

See also lliisli V. l/i.s.«,ini /'. U. < ".

(1SS7) 3(1 Kan. IJH. \1 I'ao. .'".Si. re-

ferred to in note I. i'lfi-'i. and the Mis-

~oiiii ca-.is reviewed in note (i. iiifnt.

X,,t lc-.s ol.ic. tioiiahle are tho Htate-

ineiits that, if the servant know of the

defe.ts in the cars or inaehinoiy. and.

-withmil taking the rc.-.-.-ary and prop

cr precaution to ^uiid a),'ain.st danger,

i I
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of

AJAMKI! AM) M:it\ AM". [<ii •VI'. Mill,

oi any pr.u'tu,,] n„,„„.|i„...,v .„• tlmt if. is „.,( u( ,n,„.I, pnu-.i..,! v
J-nt. t „. ,r;i„„ii„„ r, ,1„. ,,„in, „( vi.-w in ul,i..|, ,],,. ,|i,,i,„,
rog,-.nl,Mi ;i> hnvj; ,i.iM,nt.i-i;.l, to iIr. ,.nn.-,.,,(i.,n tii;,t. iIm- .JiMi III-; i,.|| \.

.•..ritin.,,,! to II,.. f|„.,„. i„, ,,„,,,

liim-..|( i|„. ,i,k, ,,11,1 wji\c,| lii, ,i!,l,t
«> ii).'niii,t the ciiiiiiiiiin "

i \l,iil li'nir
•f /.. /;. //. ro. V. //,iw„V ||s.-,r,| 5 Ohio
St .,41. .-,((.-., i;: Ail,. I),.,-. ;njl ; ami
innt llic. sciMuit "iis^Miii,.,! . . (I,,,
«lMlli,'OIH iliri, 1,1,1 t,> th,. ,.|,ll,l„vill,.l,t,"
aiul •1111,1,., t„„k t,. „l,,,.,v,. ,iir |„„,„.r
ruic for Ills ,,«ii |Hi>,)ii,i| >al',lv" {fhi-
catji, i£- t:. I, ir 1;,. V,

77 III. App. I!ll).

S.-f iiNo \(„lh,rii /'. Ci,,,! 1;,, V. I{l,h-
tnoHd lls'.i;)) 7 c. c, a, 48.-.. 1.", f. .S.

iiiiy pl,i,s,. of lii, ili.f.iis,.. ,1,1,1 j, , ,„
«1TV|. II,, ^.,„„| pi|||„m,, t„ III,,,-,. ||ii„:,.,l.,

,il\l,l,. Ill,, issues.
. . . Ii „ ,,|ii

iiitlicr .ir\,. t,i ciiifii,,. til,. jiiM II, „
jiny ri'iiilily (',,iiipi,.|i,.,i,| tjiiii '1,4 ,1,.

i-siii! of .iiiitiil,ii|,,iy ni.).'li;,'i.ii-,. ' ili.v
1,11. l,sk(.,l 1,1 |i,|,| u|„'.|ll,.|- tl„. plilJMill",
fill, It uiis 111,. pr.i\jiiij,l,. ,.a,is.. ,,f i,|, |,,.

,, , ,, ,

l'n.v. iin.l it is ii,iiii,it,.,iii| „li,tli,r I

Slllll|i|l011 ,,| li-k. pi,ni,l,.,| til,, jiiu
i.'n..ii to iiii,|,.i,tjii,| i:is llii.y \,, I,

A„n .>,;., -,s I.'..,l
--.•",

.l' ,;
"''*'•'"" ''.V till' c.vi,|,.|i,.,., til,.' ill. i|,,„

^r :i::Hi;;UvLir';;;.,";:;-;.;.^;: t::^ trzl^Z. -;'-;::
^ --^

""• "as not. as a ,iiiitt,.| ,,f lau. ..Miiltv '

of I'oiitriliiitorv ii,.''li

ir;;<' it I 111. i-,.iiii 1 i!| ,1

.
sslli. Has liroail ,.ll,ll|..r|l to i-,>\,;

that „.. only „s;,i„„.,rt,if ;;:;: ^r::;:!:::^ ;;!n;.a;i",f'
'- —^' <

'•

whicli III' colli nictiil to pirfoiiii. and not
tlios<. which niitlicr h,. nor his fallicr
h.id rra-nn to liclicv,. that h,. woiihl he
ri',)iiiriMl to (.iKiiiiiil, 1.

= MrMiill, II V. .l//,ss

liiiii!

•II Ink,. 11 III mil- I'DiiiK H
<'iiil>i.i,-,.,l ill th,. issii,. of ,.,„iiiii,.,

t,)iy n,.trli-,.ii,-c, lliir,,;,, v. Ifirh,,, '

,(

/>. A'. To. ( ISMt) 11.-, N. ('. ,;7:| ._.,, ., ,
47:i: Diishr \. rli,iil,,nr ,v^,,^ /,• r,
(

I.S!l.-,> 117 \, C. ,i.-,l. :i4 1,. I!. A HI
2.'t S. K. 44!l: Tiinirr v. (l„l,hl,i„„ I

„,.,'.

I'll- (',,. ilK!Mi| nil \. {'. .•is7. Ji; s 1;

2:!. Xo hiiriii has ,.,,111,. f,oi,i this ,-,,111-."

iind thcM.Js n,. „ 1 of fiiitli,.|- ivim,..'

jnilir,. i. jnstili..,! i„ r..f;isiii«"to%n;n; Mnnptio„',;;',.i!u- (t'r'
'"'''''^''" "^

the <l.f,.n,lant s ro(i;i,.st for a sp,.,ili<. I,],.
'

'

ehar-io on the issii,. of an
the risk, when an

"""'. K. if •/'. It. Co.
(l.S!l.-,) 1.0 .\lo. .\pp. 2:ii.

' h'liuli V. MisNoiiri I'. It. f'„ (1SS7)
.•}« Kan. \2<.). 12 I'ae. :,H± A ...n.llaiy
drawn hy one court from th,. iiiiiiiatiii-
ality of the distinction is that a trial

with <oiitiil,iitory nc^'!i;.',.ii,,. lias aln.aov
been t'ivi.n. A'lV), ,./,oi,,sc v. Wihiihiiih'ii
Stirrl If. Co. (1SII7) 120 N. ('. .",44. Jii
S. K. !I22. There the ph.a of nilrnli iJ,,,

fit iiijiiiiii. which coiins,.| s,.,.iii to have
rcfiardeil, thoii;;h, it would appear, in-
oorroctly (see 5 .•!71. /,o«n , as til,'

equivalent of ••assumption of risks." hul
heen expressly rcli,,! on. and a rc<pic-,t
Iiail Ix'cn made to the (li.f,.ii,laiit t,, sul,-

'V'l
t". *''<" .ji'iy t'li" issue: Diil plain-

tiU's intestate voluntarily at'.einpt to
cross the railr,iad lirid^.',..' kiiouiTii; the
condition of track ami lar.' Clarii, .1.,

said: "It is true that in slriit jiar-
laneo. and lo^rioally. there is a di-lin,.-
tion lii.tween coiitrilnitory iic^rlifreiice of

...
, , ,

is tin- IV-
p,cihc 111,, aiithoiily of th,. siipn.m.. c,,i

iiuiption of .Mi.hi^Mn. whiih in ,„„. ,.asc s,„.
iistru,t,on ,I,.mI,ii- .iivunistani-i.s uiid,.r wlii,li tin- s,

i-.t.i-

11 ,,f

K. „f

. .lilt

ii-k'

Ilii(

. Ili.'

,-aniiot I.,, sii.l to hav,. ••either In
ly nr Mdiintaiily assuimil ili,.

Schl.irl.ri- V. .\s},l,in,l In, II Mi,,
(ISlil) S!i .Mi,!,. 2.->;i. .-,11 N. \v. s:;:
this court, allliiiii^rli it ),,,., ,,,,„

plir:i-e. iiniiirii.lij. in a cas,. uh,.,
aihlition of the aiititli,.ti,al w,.r,| ^„l
iiiit:uily^^ at once iii,li,-al,.s that tlir .|i-

tinction h,.twi.,.|i tl„. two d,-l',ii.i- ai-
iiot forj;otten. w,iiil,| ,s,a celv Ihiv -.,,,

|irov,.,l of th,. sin^rula,- pro,.,.,.,'lii,.rs ,1!,,, |,

11 r,' her,. ,lc-,.rilK.,l as takin- |;la,
, |h,.

tn.il. That the Xortli Caroliii.i
wliolly iiiisiiii,l|.,.,t,,i„| th,. tril,. ii

• iimI rati.iiial,. „f th,. reipiest for tl

slruction n.fiis,.,| is cvi,leiit. Tli,. Ian
«'• 'i~<''l ^<y .Ml,!-,. Clark pn-snpi ,-,.

IMlllt

tlie intestate and his volunlarily takinff that th,. onlv iimMlon miuirim^

.
. .

Hut upon the issue of •,„i,tn!,- was .aiisiil l.y his "fault." wli.rc ,s|i;,.
the .hai-,. aski'd for pr,.scnled an i>.ii,'..... . **'^* which was entirely iiiiI,.n,.Ti(l,.iit .if

'

sumption ot risk. eouM Ik. Mihmitt,.,l to ciilpahilitv or
'".">P""""t •'!

the jury, and the cliaiire sho..vs that the i.liinl ilV
'

K
.JM.Ij^e ,li,l so sul.iiiit this ,.ase. Tlie .Ic- in short, to iii.lu,.,. the .-oii, ; i„ ,,.[,
fendant was not cut oil from presenting the doctrine of assumption of ii-k- iiii-

utory np<ili;;enc<." hotli phas,.s of
matter. ne<;lirri>nee an, I voliintarv

11 r

U'.I

nonciilpahility ,if

• .111 all,.iiip{ i,\
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Iii>li (xistciit. IS 111:111 ilVstlv slmrt iind ci- Tli IS criiwiiiti^ iVVKV IS <'X-

ipliticd ill sc.iiii- of fli(!Ciis.'s iilrcii.ly iMt<<l, as \v«'ll <is in uili.is

It \vi II Im' remarked that tlio emielmliii.ir sent4iie<'

IhiiM

til

(limtril in

iiiciiiiitiir <it' \\ai\e

|ia--a;;e

if ill
the Kansas ease cited lielow fiiilM.dies a (..n'-<|itii;ii <A the

for which it is -ufc t<> siiv tliei-e is m. iiiilliurilv to

f,,iind ..niside the line -.f eni|dnver's lial.ilily cases which are imw

iiiiil( revH'W. That wiird is cuiiiiii'iiilv uiid<'rstiM.d t^i iiii]i>irt a v.il-

iiiitarv aiM iiiteniiDiia I rei iiiiiiiceiiK'n t, of :i rii:lit of iiction. It is

I'll t that there is an essential dilTereiice IxMwi'i'n the ]Misiiinn >it a

licrsMii w

iiirv, am

ho delilM-rat.elv al»>t.aiiis fnun ( hiiiiiinir daniaiivs tor an in

1 the ]M>sition of a persuii whom the law ileclai'es tn have tc

tclt(

tllllt

d. hv I IIS own hreach of diitv, the ri?;lit to maintain an act k. 11 lor

[ijiifv.^ ^'or is this the soit; ll.iw in the ariruiin'iit. Tlh -tjiti-

iliT ciiciini'itam'cs in \v

dent or ilcsi).'n. tlii> pliiiiiti

tiiili. wlictlior liy (nn-iilrrrd not to U- pn(iiii:li tn siilMiiit

it's ri'.'lit'* to tlirm tlic ^'iiiiral c|iic'~liiiii •>< lli>

Innl nlwavs. in Niirtli Caiiilina. Ihcii <(in- ants <iiiitrilintMi.v iM't:lii;i iiv.

si.lcKil scilc'ly fioin the itandpnint iif wliili" tlic ilifciplaiit a-l^-- fm

iiliilintiirv iicj;li;.'ciM'c. It iil<l Ik' of iiiiiliiif; in aii^Hcr lo tli<

pi'iial

chilli'

,.|.
I

isvcliolti,'i<aI in'iTr<t to learn
1

IT III .ii'Mit to 111 kiK I lie il:lle.;er

liat ideas on the snlijeet of as- to !«• ap|irelienileil floni tlie dcfeetlvp

MlMIl

tlieir

lion of ri<ti-< an
tlie jury ra

iiitriliiitii ronililiiin^. Tliev slioulil In •1

^tlle

It'ini"' room, after "tlie aifiu- ilefeli^e pre>eiiteil hy -iiic'i a (Uie-lion.—
lied with tlieiii to plainly tliat a-^iiniplioii of ri~k.

lilt of <oiiii*cd. the prayer for in>tine- if a s| itiiliiiloi \' iHLrliueiii

tion.

tuelv

and the eharfic of thi

(7 Ill/It li/>

t." The anil that, if tli.y found the Mr\anl did

itfer a- till

thinj.'ri from the pervers4> iii;;e II- llieii he
i-k of Mirh iinn-iial ilni^'ei.

in law };niltv of a want of

itv with which verliost'. hair-s|ilittiny

in-tiiietlons are iieeiii

pliiyer's liatiility :'a'<es.

iMicIv,

illated ill

ordinary eaie.
• In 11 very reeeiit in the Kan*is

should imagine, havu been

ilileed to profoiliider depth-* ot meiitai

lint they ean eoiirt of appeiiN. assumption of 1 i-i^

iken 01 as luiiiy

eoiii I iiiiii

pell lexitv tlian in tliis inslaiie III (IS'.I,)

\iiother searc'lv les.< sinynlar illiis- l'a<'. "••-•!.

I
speeli'S o»

ire." »<)<</ Itliis.

Kan. App. Mi. .">!

li.iMoii of lh>' illo^'ieal position into ' In Hush V. Miss I'. /.' (IssTi

\hii h the eoi,fusion U'tsveen the t\ le- 3(! Kan. IJ'i. IJ I'; ..s-J. Ill, iirt. alt

fell-

a W
has led the einirts is furnished l.y cr referrin;; to the two priniipl

l^eoiisin ease

Die defendant i'l an a<tion

thMl

where it was held that where the daii!;er is not <il>\ imis or im

a'Minst a iiiineiit the -er\an t niav riLihtfiilK

Liilroail eoiiip;

iiiL' the death
eiiliijed to hii

III III to the jui.\

for L'lii'eiitlv cans- tiiiiio in the em| I'llt of till m;i-ter

railroad iiiiployei is without lieiii;,' ehaij ll.le liili conliiliii-

an interro^Mtory (in- toiy ne;.di III that, if till er\aiit

i|. I I'di-nt.'s a.ssiimptii'n o
the qiiesi f the has. full kiiiiwled;;e of the ilan^ier, and

f risk, where the eoiiliniles in the master'

tiim has not U'eii <overed liv the in- without iimi laiiit.

eiiipl

fr till

nut ions on fontrihiitory ne^'li^enee. master full pay for his serviies, he ns

II. 11/ V. Vhirtiiju A \. M'. II. Co.
I''

the risk hi idf of till

ilS'.iS) ;)',) Wi-i. liitt, 74 X. \V. .').')4. The daii.i,'er, and waives any net lij;eiiee that

ai"iiMii-iit 1 ly w hioh this toneliision Wim niii;lit otherwise be imputahle to the

jii-tilied was that, while assiiinplioii of master, pniee ded thus 'This di^tine-

n-ks is a form of eontrilmtorv iiefili lion In-twein eoiitrilmtory neL'llKenee on

{.'em- it is a speeilie phase of sindi nef;- the p

and is not likelv to he so eon- 1 f tl

irt of till

le mii--ter's m
irvaiit anil tin

,'lil

tl bv » J
ithout efll! illld of th. iit h:

on the part
ern re(-0':^TJi;' 'i!

peeial instruct imiH. It was therefore some of the books; but wltile it may b€

Vol. 1. M. & S.—41).
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f..r tlu.n. art. ,nn„v ...... i„ wl,i..l, ,|„. ..,,,,„.t. is unaMo to rcov-r .I.,,,."
?.-s for tho n.asN.rs ,.<.,li...n..... ahNon^h !„. Ik- onUrdv f.-.v fn

.ttl.o.,a.o..n,..l„.Ii,„ Kansas i,..|r. n,.t ..v..„' if „,., .JJZ
«.'.e .-ornrt. tlu- n.vninMan.... ,u:niioM,..| wo„M ..umvIv furnish „„.,
";-.vHlns,,.a,.ono,wl,a,isan..x,,vnH.|v..on

si,na,io„ i„ „, 1
l"'"l';-v, <w:. tl.a, ,1... san„. >,.,. uf fa-.s is of„.„ sus..<.,„il.|,. „f Li„„
.nns..i,.r.Mj „n, r,- n,u,v tl.an one jnri,|i..a| as,.,...t.« This. how<.v..r

j"

vcrv far Iron. i..,n,i. ,.n a. nat. n:.,n for ait,o,^..th,.r throwin^r ,l,.u„M- Lamer k-twcvn rho f„n,iaM:..ntal h^i.-al conceptions upon uhi.h
ac.j.r.I.n. as tho cas.. is .ppn,a.-h..,i fn.n on- .i.lc or ,ho otl,..,-. .h.:
rif-lits and lial.iiit,i,.s of fl„. p;„-ti,.s .i,.prn.l

Obvions ajHl eh. ta,.- as those c.o„si,|..ratio„s ar.. tho at.thorin.s

:;i!r;;:::!:!;;;.;'
'^ "^ ^ ^'-^ i'-^'--' '^-% <>£ ti. def...,. a,...

rnaM..,-: for l,v .„.nt" ,",:,, ,, „ ,
' " ' " '" """ "«•'«'"">. >« si„,ilar to rU.,t

hr savs in ,.|lV..t. 'tl,
"

. i. ,; ,,;,:'
'"

^"l"i""";"'V' '•< •<'">-'- "f "I ,,1,

<o„trii,„t...l tn tla''r. ,,lt" .
i a-f" •

i
"' "'r'"'"''/'*

*' is ..vi,l..„t. ,

'.S.,. th.. nni . ks <,f iV, w.. ,

•*

i • ;'" "'"•'"•I'";.' r,.f,.r,.M..,. to tl„. ,.,„„„ l.

ISO H Div lis-, -,{i I I (.1 V « ;"'""'''' <liaily in his mind tl„.

s S :;
;r- ii/-'^" - --••-: -.M'r:;;;,;;:;::ri,;;s;. ^;:r;c

a;';;,i;::;:';;™;;-ir:z;'r;;:-';'i Sri F™'"'?'—
, ',';;„"'« ™ •>i..v.-ii :,»-,..,,. :»',,-'":;,i'v;,;s"':;,,;:

'"" •

.It II Mpai.ilc and ilistiii(.t d..!. iim' of ..iinccMts in \|.il m,., "i.',., „
«.n..r. a„.l that what was-alNd waiv.r .Mnpl.iv;.,.",, ,;;':!" "in oZ^i^i^ui:, "u»a. s,„,p|y nm. f.,n„ of •Vontril.„t,„.v to dan.r.T .,„ th.. faith of J |

.7 ''im«li;;..n,-..:- that th.. ,litr..r..n,... l,..,w....n ,„av .i?t,.n \h
"

• n ofTh .
'

i

"

th.' .iiir..|..n«. k.lw,...n [.a.Mvc. an.l a.tivc at ..v,.,v sta^-,. of his rn.nlovm.m ,

'"n
'"••""- "'^". "''^'t,.»as an. I,." .'onlin^- to tl^ .l..:r'! and n ?,

' M .^«au..r was ,,a,,>iv.. n..^.l,^,..n..o, in o„,it dan,...^ Hin .ontinna <. i , , , . w 1

I>i..u.c ou^Mit to h;u.. ,lon... In tho sn.-h pnniii-... is a waiver of th,. ,1, -
, t.

K.t the painntr .>n,.tt..,t l„ ,.all f,n- a Tl;.. n-|<, |l„.n.f,„.., a.^' n h,,:,;,'
' i.',

Ilaj;,- oinUleU lu take pL.-aation, whi.-h ..„ n, and In, cundi el aj we a - :,
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311. Concluding remarks.— 'I'lif funrcin;; ^(inmiiirv ^-ts in n strong

liulit \M>> ili'iilonililc ci.iisi-iiucni'fs, siinicliiiifs iiniuiinlin^' i" a niiscar-

ii:ii;<' <if jiisiicc, wliicli mm in:i(riiial(* tcrniini>lii:;v anil licical laxitv

liuM- (•.iinl>iiii<l to |ii"Mlnci'. an<l «h<i\v.s flial it is liiiiii linn- fur cvcrv

hiuv<r wild attai'lics a piniMi- value toclaril.v of tlic>ni;lit ami pnci-ion

m1' liiiiiinaui- to lifvnti- >ii(i'ial attention to M-eiii!.' tliat. i>otli in tiie om-

iliicl ot' trials aii'l in tlie e.\aniinatioii of e'-es in ei.iiri.i of review, tlie

,|ef.n-es shall 1h' |.io|.erly ditVereiitiaied. Tlu" prc-iiit. eonfii-i.in is a

.Mate if atfaifs for 'iiieli counsel sec in to be mainly re-ponsiiile. a> a

niiirt is naturally apt to <li>euss a eas<' solely upon tlie theory under

which till- record ami the ar:;uin< tits pre-eiit it. It is not t'"i much

Insav that, in view of the very .i]i|n'ecialile advauta^^es wlii<-h the mas-

ter ohtaius ill most in-tances hy relyiiu; on the chdeuse of assumption

of ri>ks, an advocate who iloes not take care that, wlicnever the evi-

dence ailinit.s it. that defense is pre-euted as an altiTiuitive and eii-

lirclv separate ^rotind for denying;- tla ri^ht of action is cruilly <>f iu-

iiltlioii;;h no» ncci^siiiily nr /irr or iicy-iirciiiii-lniiiTs. nni'^t tx' IicM to tiMve

li-i!i». niiiv (ir iniiv not Inmohic ni'.'li- Hihr.l tlir <li-<liai;.'c of il.firiilioit's iliity

;.'rhl. iiciiiriliii;; to tlic ciriiiiii-iam-.'s of to liini in I' is InlLilf. ami to liavc as-

i^iir potii':il,ir ca-i'." luinl.n i n. v. /.'xvs siimid tlif li-Vi inci.liiit to tin' |icrforiii-

lIssCil 81 Ala. -ilM). (>(t Am. I!<'|i. V>i. iour. . . . or. ill other «..rils. was*

tj So. ild. 'li- kiioivliilL'i' of It"' <laii;.'il-' :iiiil li-k*

S<i. aNo. in Wisconsin tlip ilicoiy now iii-olvcil in lii-^ uinlci taking to cari.v on

ai<i|ili'(l is tliat a--'uniilion of riVk- is tlir woik witli tlir iidnciil fm-.r sin h as

•',1 form of ii.nlrilintc.i V iir;;li-.'<'nii'." will i s>;iiil.v cliar;,'!' liiin willi iir;.'li-

\,„/.ii( V. W'Uilv Uiyir l.iihihr,- Cn. t;inrr." ^ .1 llic o|iinion iiiiiiHMlialily af-

• ilsiMU TC. Wis. IJII, 4:i X. W. li:i."i; t.rwanls not ire. Ilic fait that iimmhitv

Ih.iriii V. h'liiiiiirn' l.iimliir I'd. (1S!I4) l:as linn clininl in otiitr ca-cs on tlif

sT Wis. 24."). .'iH N. W. :!H2; //>r..ii v. ililliivnl ;.'ioiinils of waiver or as^niiip-

W'sl HiqurUir l.iiiiihir Co. (IS'i.'ii '.11 lif.n of the risk, ami of rontiihiitory

\\l<. -Jus, r>t N. W. s.-)7 ; l''lii.ii,n \ nr^ili-.-nci'.

.v/.r/v l.iimlirr Co. (ls:i,"ii '.111 Wis. s;!. In amithiT rase tlic phri-c 'lotitriliu-

i\2 \. W. IMS; hiiiffi V. .t/«i,i/<c (ISliC; I,, IV iii".;li.Tii.i-." or. what is tantamount

:ij Wis. 2.'ii;. ii.'i -V. W. Ili:l2. thi'nin. w.iiMi." iM<nis. |/<r,,(i v. rlii-

Sie al-o tlir South Carolina case cilcil ,(/«;., ,1 .1. A". Co. ( IN'.H l lnS Mo. SI. IS

ill S :!ii!l. note :!. .vii/ioi. S. W. ISH. Vet till' coinl iiToyni/i*

The thiniv iif a laifri' jjroiip of .Mis- di,. ,hn-1iin(> coniinonly a|p|ilir(l. that tlii>

-liiiii rases, 'tlioiij.'h to some e\teiit simi- ,.|;,.,.| ,,f the siTVant's kiiowleilm' of e\-

liir to that of the eoiiits jii-t leteiieil ti.iordinary risks is tn eoiivert llieiiiiiito

to. is in other respeets Mil iiiiiiii.t. In |,|-,ij|i;iiv ri-ks. sii far as the nia-ter's

(Pile of these ea.M's it was re;;,irile<l a-- an
ii,||,i|ity is . ,i,,enieil. This iloilriiip

ii|Kn ipiesliiin. whether the ilefeiise of as-
,.,.,.,,, i,|'|y ,

; ,e,t on the eoiiMiU-

siiiiiiilinii of risks is l.a-e.l upon t he >h.i--
II, ^,|.^. ,'|, ,.„,., .

I the servant. Com-
Irine of waiver, or upon the .loetiine ot

,^; „.^;_ _j,._^ ^. ),,.;,, ,„„. r. .( N.
enntril.ntory mrli-eiiee. hut it was cnii-

^, ^, ^.^^
i

!• ,| ,(i Mo. App. l.'.!». vvheie,
shieieil iininaterial what '"::;;'' »;';; i,i „,, a.-mnent. the servants assiinip-
,uen to that question "^ ' /

; Hon of xC ri-k ami waiver of elain, for
wliuh. in the one set of oases me held

, i ..i;i. .1.,. ,wii.,-
to .how tlM. waiver, are siieli. in elleet, 'l^"naues is spoken of wlile H i" ' "

:„ an- hehl to constitute the eoneiiirinj; 's hnally „ee!a.e,l to he haned on tli«

ii.^liL'eiie.. in the other." 7/o„ ^.^ v. 1/i.v- ^'Hmml ot eontrihiiloiy m-li-eiiro.

•-:; /'. A". !•:. '.\^>i:>i '<'> Mo U.'iil. .">S I'-ut '!" t'oinial ilcHtiine winch has •

\ni. l!e]i. l-ili. -i S. W. :i. the i|iie-lioii iK'eii eMilve.l from this supposed identity

then is.' it was saiil. -whetluM the plain- se« nis to lie p.tiiliar to .Missouri, ami

tiir, in remaining at work under these may Ih- said Ui leiiieseiit llie liigli-watcr

,
!

.'

I >i

li
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Ho ..„,..,,,, .,^. ^^,^ -p. ..in:,:HfaK's.
\> Ion- as l«„|, ,lH,,.s, .s rnnain ..,„•„ i„ ,1... i„r.\,ll ,

murk nf (Ii,. ,„iifiHi„„ |„,t„,..n flic ,1,..
f«'M--... sta!,.,l i„ it. >im,,|,„, form, tlii.t
"l"«trm,. I. timt i|„. H,.,,;„,t ,|,„.. „„| „,
miill.T of law. •M.sHuiM.. a ri-k' <lii.- to
a l>r.'H.-l, of .hity on th.. ina^lrr-s i.art
iinl.'-j. It wassncli that no |.ni.l,„t man
woMl.l have r..maim..l in an rmplovnicnt
in wliirl, ,t Ha. n.'nisiry to .•n..'.mit(.r
It. ilii' NiTViint iloi'.i not asHunii' then»k r.f .lander fn.m tlir iis,. of lunafo
miuliimiy. nnlcsH tlir ,l..f,.,ts arc so
J-'liirinj: or ol.vio,is tliat r.asonal.lv
prml.nt man mnM not altmipt |„ „:,.
tlrcni.' Il<,„l,r v. .S7. I.miis .( .v /• //
Co. (ISIiii) |;(7 Mo, SUt. .i: .s. \v i;).'
The folh.winf; extract from r„„n,,, 7

Xiili'iii Iron \\,i,I.H (ISTtii ii> .\|„
'

,)-,

contain.s the carliot fornmlation'ofthis
<I.K(rine: "Where the (l.fc.t is so „|ar.
iriK that with the iitniiist .arc an.l "-kill
the (lan;;er is still imminent, so that
none Imt a reekli^ss man would imiir it,
then, if the servant will •ni.M'e in the
hazanlons imihTlakiii;;. he miist Ih' ,on-
si.lere<l as .loin^. it at his |„.,il. |l,it if
the defiilne maehinery or a|.|.lian(cs
t ioM;:h (lanfferiiiis. are n^ I of siiel, ,i
eharaclcr that tln^y inav not he re.ison-
ahly lls,.,i l,y tlie e\rr.;.e of skill ami
cIlliKenec, the servant does noi as^mie
(he same risk, lie is rei|iiire(l to take
nnd will I.e held res|,o,isiM,. f,„-. ii,,!
care incident to the sil nation in which
lie IS ida.cd. anil whcllicr h. ..,.,cised
that deyrci. of caution is n fa< t fur the
determination of the jinv. The t,' nhers
in the |iresciit case, t!ioii.,di Iimisc .i!id not
pro|ierly lastciicd, iia.l Invii ;i,ed and
were still hcin^r usci „.id the plaiiitilf
niiKht have supposed tiu.l l.v iisin;; can-
Ihcy wciuld I nlircly safe!" Comiiare
the nilinfr tiiat an eiif,-ii:cer is "not ImiiihI
to (piit ihc service. i..>r ilid he as,iim..
all risks from want rif repair |in a
track 1. unless the tra.k was so far out
of repair . . . that it would Iw nee-
os.sarity Jaii},'cioiis, to the mind of a
prudent person, to run an engine over

it." hiiliH V. Wnhnxh. SI. f, ,( /• /.

•Sc also the followinj; passage- i „
'I'T former rulin-H of our sup,v„h „,
';!" ."f ""• • N of most ollicr ,„,i,.<l'<tmn«. if the defect in the fcMou -, ,vant. or in the machine, was e.niaih ,„
parent to the servant ami to the iim-i'..,
he servant wa* deemed, as mail,., „,•

law toa.c..pt the risks of iniun „.,„such defect, as one of the ri.^ks of hi, , ,„
plo.vnient: an.l. if injured in cus,,,,,, ,„,.
ol It. he could not recover dama-cs f,
tlie master. Thin rule .h.clincd I

'

Mze iinv ine-piality in the sitiiali.,,, nf
the master and the servant, lait ,,l„,,|
them on an e.pial f(H.tinj-. |t „.!, ,,i-
ahp;;ous to the well kmiwn rule in „
sped of contributory mf;lif;ence ii,i,|,.rwinch any m.jfliKcnce on the part of il„.
person injured, niatcriallv eontiihul,,,,.
to the injuiy. was a Ixir to a r,.,,v, ,v
"f dama-,.s. Itut lat.T decisions of „„>
siipreme court, ami of other cups
scemin^dy r.ro-ni.in- the incpialiM i„
the situation of the master and Ihc ^mv
ant, and proci^cliiifr upon con, , |i|,m,,<
more just and huniane, are to lli, ,il.,t
(hat the servant is not. as niMti.i „f
law. deemed to a. pt the risks ,,f i„.
.jiny from the iinlitness of the f,!l,,A
servant, the machine, or the appliiii..-
unless such Iinlitness is so f.'lariii' ,iii,|

palpalile that a prudent man Hoiifl i,„t
remain in ih,. service; and that. uIiciImi-
the servant (hies accept the ri-ks Iv i,

niainin;; in the service is ordiiMnli ,

ipicstion to lie sul.niitti.<l to a lun
•

Ihiijhin V. Fiiiji,:
( I.S'.ll ) 4ti

;•'!. See aUi the majoritv
M.,

oplllh.ri HI

11:

'0.

i'luilr, V. Hiitlir I isiioj 4;iMo. \|
lliUiillrii V. .!/is.v,.,/,i, K, ,(; •/ /;

'1S!).-,| 110 Mo. App. -l-.n. If thi. - -1...

meiil !«. construed liherallv. it niii-i, m-
coidiiiu' as the phrase "assume the. i.-k"
Is taken in one or other of its t-. .

-

slide s<.nses, either exprcs the ImL! ini
lain that the servant's action i, not
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is! tluit ll.«'ir cli-iit >liiin iv.-.ivv tlir l-'iu'Cit. "f a .•..ti4i,l..riit.i..n <.f IIa

to ( iiili lit' till 111. Tin ri" iiro ilipiiKlIi':'- cicnit

ilicv ill t'av.ir of tlic iliclriiia

il Miilv l.v ci.nirilnitKry ni"i;li-

i^ilils willi niVici

,;i..iiis of iili-liiM-t jn-lii'' iiii'l I'liliiif |i

lliiit tl IV rtcrviiiil s ( lai III >iii>iii< I Ih- I>:

llCC, lllH 1 that tliiri slioiiM not. cxi'tpt in llif .•Irar.M 1h' in-

frrrcil, as a iiuitt«T uf law, from iikmv know lo-l-r of th.- ,lani.'.Toii^ .-om-

(iiiions. ami tlif present wi'il.r ow 1^ llial 111- \voii .1 U ail to

(loctiiiic cvcrvwluTc acriptfi I Int. iiniil till- ,f il in'clili'lic*'

iiTivcs, conii!** 1 arc ill iliilv Im.iiimI to lakr .-vcrv aMvantaL't' of ilii iiion

siriii-'cnt doctriiM', aii-t lu'vcr to pa^-.- Iiv an o].iioitiinii v o f util i/iiii'

liiirii'd on tlip gnmiii!1 of foiitril.iilory t.iii|it to liiil< loL'i'llicr two wliiillv <li*

li-..mr iinl.-H li.' was iniprihl-nl. oV lin.t i,!.,.. l.v in.an- ..f nil ainl.i«a..iH

i)f II ilditiiiii' |iliia>.i
iiTiiciiiiit to till' nH-^'ilinii

wliidi wiiuM 1h' an fiitiiily novfl adili

linn to tlir law of iiinl i ai(-<, >iiiri' it

uiiiilil inijilv tliat llic intiiilinn of tlio

.ir\ant to iialiuli' tlii' «iMM >i-k aiiiciiiK

llio-i' <(ivtH'l l>y 111" a;!r. run nt iiiav ili'

I'ciiil II1K1I1 wlirriiir a jiiii.Uiit man wrnilil

liaM- aciilitfil the li-k iimlir llic <"
I iinistiiiHt'". Si'C notr 1, «h;>ii(. Hut

uliat till' I'durt really iiiiaiis. as is slio«ii

Ipy all till' ilcii^ii)iir» cinlNiily iii^' Ihr iI'h-

liiiu' in i|m'-.tii>n. i* simply Hiat wlirii

ivir till- iti'ivant wan im|K>iilc<l liy a

l.iiMili (if iluty on ttic nia>tii'.-. part, tl"'

( iih hiiiuihI iiii wliiili \>i* riToMiy ran

l.c 'liarrr.l is that lii> own want of (arc

lilliir ill iiiiiainin« in tlif cniplDyiiKiil,

(ir in failin;,' to take propiT pri'fa lit mils

at tlir liliif of till' airiililit, wa> ar <f

liiii'iit laiis*' of tlu' injury. Sir S .•Ml.

.1111,111. Ill tlic foiniiilatidn of tins

diK-lriiio any rrfficm'' to tlic ton

crptiiin of an a>siiiiiption of 111"

li-U inii^t oliviously. if tliat pliia-f

is to iM'ar its usual tmliniial sij;

iiili(ation, Iju wholly ImsiiIc the mark.

It HiMilil \>v ijillinilt, if ii'*l iiiipd--^il'li'.

U) tiiid ill till- l«Hiks a ii.orr >iiiyiilar

i\ainpli' of i-onfusicl lofjir than that

tthieh liiU. liurc- Jtsultfd Horn this iit-

.\ vt'iy in«lriii(iM- rsainph' nf tl \-

tiiinily »lip-lidil wa> in «lii>li thr two

ilitnix's ail' «.iiii'liiiii'- ilialt with it

(iiini-h.'il Ipv th.' -a f /». /'../•. .W v.

.1.11,11 (IHSJI HS \. \ Jill, will II' thf

coiirl, in ihiiyiny Ihi' -jTvanl's ii;;hl lo

rii.nir nil the L'riiiiiiil llial thi' i i-k «as

knci«ii an. I a"iii I. thnii;.'ht il iifii'--

saiv to ili>tiii;.'iii-h I'hinl. v. V. ii >ni7,-

C. a //. /.'. /.'. '•". I l^'-'-i '•" >>' V' ""'•

whirh iiiMiKt'd viiy »iiiiil.ir fad-. I hr

siiAants want of ailii.il kimw h'll'ji- nf

llii' (lan;;ir was ilnlarril to U' th,' ra-

tionali' of thr larliir ihii-ioii. If »•'

linn III Ihi- ri'p'.rl nf that .-.i--'. hn\i,\. i,

wi- iiiil that what thi' mint nally saiil

wii- that till' fait thai Ihi' plainlill kiii'W

of thi' i'\i-ti'li«i' of th.' .iin.lillnii*, th'.uyli

it was iiMpnitant. v>as iml a pnpnii.lrr-

atin^' mil', on tlii' i|iii'^tinii nf iniilrilai-

lnr\'"iii';:li;;.'nri'. Thi' Iwn i-a-i--, thiri'-

f.il-i'. H.ii- pri'-riilril npnii wlmlly ilillir-

lilt thiniir-. anil thi' iliri^imi in the

lailiir niir wa« ah-nlutily irnlrxaiit as

a piiri'.lint, faviirahli- nr iIil' lovii..*, for

Ihi! l.iltir.

Aiinlhi'i riiri.'ii- nii-ii-i' of a pni r<li.'nt

is imiilioiuiJ in i M'J, liutt; 3, auiirl.

.if.

I



CirAPTFK X\X.

coNTn.nrT..KY nk.m.i.jk.nck m wk hmk tiik injuuv \v\s rr

•ll'i. FntrcMliiilnry.

A. fif M iiAi, iMiiM iru;«.

". .Muliaiijii,

b. I'liiri.iii.

c. (iciir({iu.

d. llliniiis.

e. Kciitiiiky.

f' TrtitM'-Hii'.

31.'. Kiilc in III,. ,.i,s,. of soaiiion.

31.i. (..nl,.l,„,,..>. „..,.|i;;..,u... of .l.w„.o.l «.rvant I..,r, uctl„„ I.y ,...,„,,,

317. C„„tri...,tnr.v „,.«li.,.„.. .,..(„„,„ to a.t h l.y ,,„,,„„ ,,„ , ,

3IS. \..«li„..„..,. of „n„tl„.r iht-,.,,; whon in,,,ut..,l to M..rv«nt

«iii(h ('all^M.I| liiH i;.|iiiv.

IT: 7 ""' !*"'* ""• ''""-'"^^ • ••'••l I'.v tl...-o oon.lition,.
3

.
m.x,„,.,,.i ,in,a,io„,, „..,.|i...„„. not ,,r...lic.aMe in ,...,.,..1 ,„

J-'i. Imumn,, of k„„«,, ,,„„,,..,, „..,,(,„,„,, „„^ n.«.s.a,^lv ,,„,li...l,l..
Willi ii.jjarij to.

3:^:.. N...:,nr, n.j,li.. „.... not „ |,ar ,o Lis action „„Ies. it was „,. ..,n.i.nt
can-.!' of las injury.

324. Illustrative .ax-s tur. i„^, up. „ proximity of cauw.
3:.. .\..;,H.o..n«. of fallow ...tv.,,,! of injure.l s.rvant a partial can... of ,l,o

injury.
"^

32.;. S.rv.anfs n.^-liK-nro not a bar to the u.lion if it U nwrelv a «,„.
Uition of (he injury.

327. Conlributory n..,.|ij:,.n,.e of servant f..nowe,l l.y n,.,.lij:en. ,, fh.
part of the iiiasUr or anotliii- eniplove.^

B. \V...r coNSTirrxKH <o>nm>, ro.:v n«u.i.;knck on'ti.k ...vkt „k a «K,.vv^r.
JJS. (lenenilly.

320. Care proportionate to the .l.tn^.T nuist Ih- ••xereise.l
330. Kes,,.ctive pnnin...> of court an,l jury in .1. ler.ninin^ th rvnif*

licflll-ience.

331. Failure to use approprlale precaution.- in ..!a!ii,.i.ro!i,! .j!,,,!-;..:.
3,12. Kailure U) -iv.- prop..r alUntion to surroumlin-s

3,32a. Duly ouuu.j in rep.,! u, stable or jHTsist^nt eon.lilion,.

774
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332»i. Oinl>«i<"i n' ''"'> '" ""I' M-t (. I III; y mill .ii'ii-.i'li'' r.iihlitiiiiK

;i;l3. Si'lf«tiiiii ii( till' iiitiTi' iliiiyrix

ally.

IK 1)1 twt'iivai lul'lW nilll-.<'» o•f iii'l ixii

;

334. likiiiK or ni iiiuiiitf i" •>" III""''' "*.urily .liinnii'iii* i»).Mli"iii 'i'^'"

ffliiliti;! U. «'>ik on railway.

3:1.1. — <•»'!*• lot n'l.itiiiK <<» ""rk 4MI r.iilwav't.

330. (JoiiiK Int" » 'I'mf-'-f""" I"'-"''"" "'"

1,,,^. m\* .laiipr iii.iy !«• aiilii i|..it<'l.

Ill lilt lliili(\i»-' V'T-oll* from

to337 Coiim into or ninainhm in un uiuiitliori/. .1 |....ilion.

338. lloin^' «o,k in an ui.iu...-arily .l«n,-r .oann.r; ca..H r.lat.n,

work on rail«a,V't.
,

33!>. D.>in« »o.k in an unn.i—arily aan.'.ro.H mam..ri .a..- not relaL

intJ to work on railway*.

340. IMna a.tH «illi uii.liu' lui-t.'.

341. N..Kir«H.- inf-.r...l fr th- ..« of .l.f-.t.vo or unlit appUann*.

342. xiiUv inf.. nil Ir tl... u... „( appliam. - for a pur.MH. olluT

than thai for vvl.l.li lli-y w.i.' .l.Myi.-il.

343. No«li^n.m-.. in r...,Kcl to th- er-alion of 11,.. n,al...i,.l .omlilion, whuh

cuiiMd tlif injury.
, , 1

344 .\..L.li^.i..« in ..•>,«. t to tlu. os.r.i* of fnn.l ...„., of .ontn..

845: Fa.l.n- of in,o., ,1 ..rv..,.l to inlh-n.... th,. ..oml.ut ..f ...niploy.... not

iinilor hi* i-ontrol.

340 D.-p»rlun- from customary in.lho.N of work.

C. gi-.UrV.NO .....l MST..NO:« TKNOINO to N...M.VK T..K 1NKUU:S. K O. OILP-

AIIII.ITY.

347. QualifyiiiK oirciini'lanrc:- cniiiiHr.iliHl.

34H Minority of injiircd si'rvant.
, . ^, • • 1

34». Co«.Ii,i.L or n.,.tl..HlH of «ork not .....1.. the control of the .nji.ro.l

330. T.Mn'i'iorri"v'for«..tf..lni... of dang.r; .ontril.utory m;;lis-.uv n..j,MtivcJ

on ai'iimnt of.

331. Limits of thin .hutrinc.

352. C'oniplianw with a rule.

3.'i3. Conformity to a .u.tom.iry pra.tiro.

354. Cours.. of ..on.luct ^UH-.l l.y th.- s-rvant. «-.th rof.roncc to the pre-

gumption that llu- plant wa* not .1. 1.itivr.
, , •„

355. - and that tho work don. in comu.tion with th. plant >v.ll

be prudently done.

350. Limit* of the Hervanfn ri^-ht to a.t upon these pre.sumpt.on..

357. Necessity of a« t which cau»i.d the injury.

3.">8. Aft done in an emerjiency.

3.-.9 Act done under the inllunuc of ImmIjIv pain.

3.11. Act done in attempting to save the lile "f another lM>raon.

3.;ia. Act done in .attempting to preserve the employer s pr'^x^rty.

D. COMMI <I()N- OK ACTS SPECIUCALLY FOWIIDDE-N.

3ti2. Unlawful acts.

303. Acts done in eontravention of order".

304. Doinc act* ajiainst which the s.Tvant has been warned.

305. Ne;;li«ence usually iaf.ire.l, as niaUer of l..«. .hire violation of a

rule Is proviil.

305a. Decisions illustrative of this i
riiaiple.

•' >,

!>i

f .1 1 J
> i
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^" MASTKK ANDNFHVANT. [,„„, ,,^

3.;.!. IJ„„.. .,( 11,,. .UlHrK. Iluit « ...,v„,„ WMlallns ,. rnU- „.„„,„ „JO.. |..„,.,M. t ,„t M„I..I,.,M ..r « nil, .1.,... „„, ,.„,,|, „..„,iy,,„,, „

_.\« I.. .•onfril„ifMrv ,„i;Ii> .,.• ns,M,.r. .1 will, n-f.-n,,.-,. f„ M., l .p
ol tl... .,ni,ni N, Ih. „t !l„ , ,!.„. wl„.,r !,.• w.„ ^^|„.n ll... a.vi,|, „m.'
'Iin-C.l. M'l liii|.|ri \\\|||., ^,„,>/.

As U, III, hui.l.n .,r ,,„.^i„J, ,.-.niril,i,h,rv ii.-fr|i:r,.,ic.., s, , ,|,,,,„,.
M.ll 1., //".v/. '

A. i-. .|„- av„ih,l,ilitv „r ,|.,,.,.>,. ..f ,.nntril„.turv n..;:li::,,,.... „i,.
•f'-rih. i-MMicf lau. «<«• ilii,|.i.'r xi.Mi., /»,.s7.

'I'll. .;.,.., ,1, ,li„j,. ,vii|, ....•i.ilmtnrv n.-l,>-M..- ms „,i in-, ,,,„..
I -I" tl„ M.-t tlu.f tl„. s,.n,.,r.t w;,-. u ),<.,. iniMiv.1. ,„ „ ,,1;,,„ ul.. ,.. |,„

«a, n..l .v.|unv.| l,v 1 - .l„,i,, ,„ ),., .,,,. ,,,„„..,,, , ;„ ,,,,_,|„^.|. ^^^^^^
os/.

312. Intnductory.- T|„. .l.inl ,;..tVns. na,!.,l.|,. ,„ a .na-trr i« ,1 „
III., .^-nai.l s ,.un.i....( i„ r..>,H.,.r .. tl... ,.,rt„ ,, ;,,• art ulu.-I, n ,, ,:,.

'""N'-I'i'l.- nius,. ,.f |,i, i„i„n .a. n.-lii;.,,, .\. ai,.a.|, ,„.|i,,..i

(-- !Sl!^:!«7. ;i..>. „„/,.). il.is .|,.tVns,. is n... i„tr. .i,.,.nt!. .i. .u.-u,! i,v

""' ''^•-' 'K'"' 'II ."IM . w|„.,v .„ •
l,,,,l, „f ,'„. .i,,f...,..V ,liV ,, ,,i |„

t.li" lii't tu..ri,a,....rs mav 1,. ,.„t l„nvar.|.' Tj., ;:„ati.,i, ,- . „„.,
nil iv-.ill ..I rli.. larlihat. u. aii.v jriv.n in.ta.Mv. th.- xn ..„i\ , „„„„,.
li.-.isH.„ „( a nsk, whirl, is an ...Mnlial .•l.-ni. iit. nf tl,. ,- ,|,.|. n-,- ,-

v.Tv I.UK „. ,„.ir„ ,„ ,|,„ ...,„,.|nM-,.„ ,|,at |„ ki..-w .., „i,::l,t ,„ 1,.'„„

known liMW l,.-n,nM liav .,v,-i,|,.,| it,. ()l,viu„slv, if |„. ,|i,| „„, „,,,^„
••- I'l-'-INT n,.. .4- ,1a. kiiuul,..!.,, |„. „„„, |,„v..;..,.n wan.ini: in ,!,.,.

<Mr«|. Ill oila-r w,,nN. |„. .|i,| ...nu-tlii.,;r wlii.l,. in virw ..f lii- p..-

p-.-.n of a kno. 1,.,|«,. .,f tlu. .ia,,:c.Tons ......lifions, in.li.a,..! .:„,.

Sn„„. „f ,|,o f,,.,.s w,,i,-h WO sl.all havo (xvasion t^ oifo in tl,is ,•!,;,,.
t< r mvolv,. ,.,nM.,..stan(vs win..), ,vn(W it oxtivnu-iv .liffinilt V. Jv
uIihIht r I..V .sl,u„(,i bo treat-,] a. illustrations of that s,Kvi,.s of ,„-:.

l.i:.M.v winch IS ,.Nan.in,.,l in thr prcr-lin^ ,.|,apt,.r, or of that u!,iW,now ..hums on,, attention. It is n,a,.if,.st, that, in ,litT,.r<>ntiatinir ,l,o..two k.n.ls f„ ....di^onoe, thr os-4^ntial point to l,o .lrci.|.-.l is wIhiIht
tlio sorvan, wa.s guilty of a hn h of *ho ,Iuty to refiiso alt,o.:,.,|„r V<

'In Xnrthrrn /' 7? r„ » 1/... II
M'^ST) 12.! C. S Tin 31 I o!| -..18 ti

'"
'-T'T

f"""*"""*'""* "^ '" """"»'
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,|„,l„.j,.i «l.i.li 1..1 h.lii-<l» 111: injiiiv.l. <.r..f ilir.liit.v i,. ,1.. ilmf a-

1

j„ ,, |,,,„1.,„ nii.nn.l'. TlMorrlirallv. it Mill.v 1... -;li.l ll.iU ill- l-iin.r

,|uK 1-.C..I1H- a limcliMi;.il,li-iili..ii tl..- m..i,i.i.l I,.- .Ii-r,,v, i - ili.- .-,111

,.„,,, „|'
i,i, al rii.itl ri.k wI.hI. in .Trlaiii. .-r v.iv lik.K. I., r.-nli. m

hijiirv. IJiit, ill |iiiMiif<' tin- liinr ;:iv.ii l''>r l.-rmiMj .111 ..|.ii m- »"

,1,. ,„n-leii'-<- «'f iiiil-nnli-ii »' i-..itiinuiiu; I" v^'"-k 1- •M< " >•' -Ii'TI

,|,.,t it i- viruiiill.v iin|.n-MM.. I..p.l,lin..ii;li il I.r... 1 tn. lUiil .l.lil.-

.nilinii. liiivinir Inr it- Ml)Jr.'l llir.|.'t<-riniiiiit.ioii.if lli.> .|U. -iiuti wli.tii-

..rMi.lirui.miuan.'r i- jiwliiMiM.' iiikI.t tin- cin'niii-ti.i - Tl,.. jnvs

,.Mt writer i^nt lil.>n|.ini..|l tlltlt. 'vli.lirViT r^llrll a \'U lir.,in.lll is .H

,,„,„, ,.,•,.! In ill.- ^rviMU.. t1..> .p.^iliu of Iii" •-•imIimi .-iiiiln in ivii-o

;„mI t;iini.-st..lH. ti'si...lrNctii-iv.'ly liycmsiiiniii- wli.ih. 1 .liJ llio

woili in liiiml in a i>v>'\)vr i-iuniuT.

A. (IkNKIIAI. I'ltIN* 'II 1 s.

313. Servant it bound to use propei care 111 performing his diitiei.—

1„ l'n,sll,,i V. /•.-»/,/•' it wa- iMi.l .i.'wi, l.v i.unl Al.in-.T that -ti.c

;,„.r.' rdatii.n ..f tl.c inaslrr an.! tla- -.rvant n. v.r ca-, iinpiv nn ..l.li-

..,,li,,ii ..II ilic part ..f til.' n.aM.r t.. lak.' na-iv .'arr -.f tlir ^.Tvant tlian

!"„. nuiv rcasnimhlv I.0 cNi- .-t. J l- -I- ..f l,in,...lf," nini in lai.r .as.-.

Iliis i<tut.Miu-nt liasU'on f.r.|u.n.lv niM-aU.I. « itlicr in tin- -anir w..nl^

ur in a Iopi.:.;iv * M"iv!"l«''i« lurni.- It U apparmt. tlM-r-tur.-. tliat

fmii, tli.cnrlio^t I' "i...! in tlic .l.-v..lop,n.nt uf this ».nin<-l. ..t tlir law.

it li;... .fvi. ' :. :.-'i that til.- riulit of a >.rvant t.. maintain nn ac-

linn a."-a . • '
;
-'' • f"f " p<i--"nal injiirv is i'..n<lit,ic.in''l ni".n it«

: i. ; •;.. loriiicr iliil ii"t c.iiitrilnili- ti. Iiis injiirv l.y his

...•, '; nthcr \\..r<ls. a M•l•va^t injiirc.l as a rc-iill "f

! .-. . a .vlinlcur in part, c.ninot rn-.-ver ilania:rcs from

U'li': 1'

;

own •'• I'.;

his (,w ;.

iii^ nu! t«'i'
'•

Tliis .li
^

: ;,vai]aM«' wliii.li.T tho orcupaiioii is .hin-croiis r.r

not.-* It also r. iii.iins ..jwn to i.hi- nia-t^-r. allliou-h. on a. nnt of liw

• n>»:i;. 3 M.VS. A W. 1. Mnri.ti. & U. AH ^'^ ""^"-H ['':'['';•' ',-"
.o

";',''

.1.15, 1 .lur. !tH7. 7 I., .t. Kx.h. N. S. ti. iisiw, W \a, 41... .11 N. Iv «.ll
(
•"

Ao..,.y.; (|H!.;t If.- Ill, .--.r.... 47 N. K. ShnJ.ry. //...s/. (Iss... tin !....„...

lo.-.i. i!..vorsiiijr (1H!».-.) <i:i l!l .\l.|..
il'i; 1 .\tl. :...;;.

/.„„/.., »•„. V. «,,.„ (IHH.l) HI Al... 1!..... A v..r.l-.t f-r tl... ,.l...nt>ir «as .^
..•> Am. Hep. l.'-.2. 8 S... JIC. n,.' s.iv .-i.l.- «l..f tl n-'wr I.. .>n.- nf tl.r

.,nt "is „„,l,.r ..s f.M..,it ..l.liuati •. 1.' \>t<, .(....tions l.ll n. tl..- i...y «..s I .^ 1
..-ro

vi.l.. for his own saf.tv fr-.m >.i.l. <la.i- was ".. .•.ita.n a,.,..iir.l ..f ;,""'; '''',''"^>

L-rM MS an- known to't.iin. or .li^icv.r- n.-Iiu'Mi.r." ^
W/n.i v. H»« (is^.l)

al.li kiv tho pxrnise of nniinarv .an' ...i I ~ 1.. 1!. -"'-•

l.i, part, a- tl.e ninstor is to p.ovi.l,. it '(,„,,„ v, Smilh (
ls!M) S!> \\ .s. IIH.

[s.uh saWv] for him." ,ln,-»..// v. CI N. W. :il7 1
ni-l..!. ti..n l.av.n- I'lry

J/u.nt r. «: ro. (1887) 7il Mc :ili7, lit to s.ipp.... ..lli.iHi^'. I..I.1 cuomoii-i.

m



"VS MASTKU AND SKRVAXT. [cuw m
IiMviii- niv,,„ ., pc.,„ii.,. t,, r<-iri.Ml_v tlic .liiiiircn.iis ((.ii.Iiliuim (,||,.||,,,

XMi., /x-sl). (.1- („r -Mine uih.T ivii , )„. i\ imal.l,. t,, ,vlv ii|„„i i],,

|ilt;i ot ii»iiiii|iliciri of ri-ks.-'

It is,.,inr I,, ii|.|ni,-i :i jiirv in wunl- wliifli allnw ||m-iii In -n|,|

tli.-il an ;.!,,-, ,|Mlr rlulil of y, ruvrvv i- ,.-l,,hli-l,<..|. a^ SCUM as it ;,|, .„,„.,

I'^'l III.- ^TViinf wa> iMJii;v,| l,v al y,„:,\ r liliuns ul.irl, ,!„',,„

I'l'-.v.'f nn'iilii. liavr .|i>...v.ivc| ami ivinr.li,.! l,v ilu- <-x,.ivl>.. ,,| „n|i
niirv cai'i'."

'*" '''"• "''"•I" ''""' •!":• iii-tnirii,)n is pn.|„.r w|,i,-li inl,.! i,, i|„.

jnrv snili.-icnilv „( i|„ s..|ihM,'<'> ..I' .•niilrilml..rv n.-ii-n
, ,.

••••••alini; ;. l,ai- f. Il.r a.-(i,,n.' A .•.•fnsa! to -iw a rlia'!-,. I., tjii-
.|'[,.',,

,,'J.-''''';-
/• '.'";'"" '"

' ' '' 'iv-.Hc ..ni..' ..m,.lMv-,-s ,..,„,.-,.„t ,i„.

'- -V
r

'. -M
^ "" •'"'

'• ^ ^''1' "'" i"'>'"' ^' "•"-'•^ ''V ti n ,1.!'

:

-'•
'

''''•
• III \l'lylnn,lh,„ .( (,• ' /,' r„ , |,WlMir II,,. ,l,.t,.,„|„„t i,„^ i,.,|,i,..|,.,| //,„/, , |s.,in 1.;.-, r S .-,.-,r-u I , I

>

.l-m..,..,l l,v ,l„. ,,1.„„,„ ,v ,,„ i„. ..,M.„i,.|.,,,... n,j,„v',|„|,i n,„„|,,i,,
|.|,..,H.,M » ,„.|, 1,.. w.. I,.„„„I. |„„ f,il,,l.

,
„.„ ,., ,j ,

1^ -
,

" Mi;,k,.. 111.. ,,l:,,„l,ll w;,s ..miltv ..f .„„ , ,.„»...• tl„.,..f.„, „|t| ;.h',|„. \,..,„|,,„n .,.,.. y n,,.l„...M..,., ,t ,s ..,.,.,„.. i„ .i,. w„s ,..,,.;.„ „y i f...., „, ,,, „
II- ll". «;inr;.'.. I.. ..„ii,.v tl, „liii,.„ ,.l,i,i..,y. Hl„.|,. |„: „„s wMiilin.- ,„ >, i,

li.t t),. .I..,..l „:,s „„t .,„ly i„,k„„>wi l,„v,. ,,n.v..,il,.,| tl„. In,,,,,..„i„;: ,„• ,1,,,,,.
tl. II,,., I,.|..n,hillts.l, lit HMS^lls,, nil,. H|,i,.|, ,.),!,. , I,

"
II....V W..I.I.I n..t hnv.. kmiwii l.y || x A„ .,|,j,.,.,i„„ ,i,,,, „„ i„slr,., I i,,„ ,. ;„

r (iss. I l,u |.„. ,12, All ,ii,t,,„i,.,„ „„s uill I ,„..,it. wh.r.. i ,„„,
,

liiit. .l.l.n.L.nl «.s „..i.|,;,,.„l. ,,|.,i„ i,„|,„.l..,l ll.,.| ,1,., ,.bi„iiir .„„Tl „„,
111 .-..111.1 r....,v..r. Il,.,„;..|, li.. l,,rM-..!f y ,,.-.,v,.r if ll„. i„j,„v wiis n...,.i,,.,| ,, ,|„.
l:nr l.,...|i ii..L'liv.iil. IS ,.n. IS. 7. ,„,v ...siill „f „,iv iiii|iiii'.l..|it. cim.l.. .„..
if /. A. *... \. \l,i:,„i„ (|!Mil: T.'v. Civ. Ii::..|,| ;„t i.n his ,,;,,t /„„,,„„„ T
A|.|..l .i.l ,S, W. .•!ir,. /.„/„„,. „,„. ,.„ ,',,„„,) „„ ^ ,. ,..,

,,i", J-'";,
'-.!''"""':' '' '•' '" -i^ >*. K. i:i". It i..i..i ,.ir.,r I,;, :,,„.,:

(lss.,| s, M„. .,>,s. .,„ ,„-tn„.|..,„ t„ |,„|j,,., .,f,,.r |,„(r„..|i„;; ||„. j,„^ ,|,„

i'l''. '!'";:"".'- ";"';".' ""- •'i.|.".v.'.i: i.i.ntiti.. ii,..,.i..,i„iiir i. ,,,.„»,:, i„.i.ii,.t
llmt. if 111., iniy l«.li..v..,l pLiimiirs ..hi, 1„. fi..,. f,,„„ f„,i|( ,„ „..,.|i. „,,„,, ,„„|,,|,
M,.t-li.j,n.-,. ,..nliil.iil,.,| .li,,...||y I., Ill,, iiliii^r i„ ;,„v „ia|,.,i,,| ,|,.„n.,. ,,, tin i..

"'''"•^•. '."• • I.' '".' y'-"ur: tli.it. ill iiiiy. |„ fiiil fiirll,,,. to rliiii... Ilnl if

.I.I.I iniiilii;; wh.lli.r li,. «:is ii....'liL'.iit. Ill,, (.hiiiil iir. liv 111., lis,. .,f ,„,i v

['"'> 7
''' ."iisi'l.i- iiii.l -l.-l.iiiiiii... .iiiv. ...iil.l liiiv,.' av..i.|...i III.. i„,,|., !„.

';'"" " M'I'Mi... «li,lli,r Ii,. kii.'H .if ...iil.l ,i,,| ,,...., ,..,-, l.uHisiUI, .1 \ l;

III,. .Liiii;.r ..!• iiiiulit Im\.. kii..uii .if il. („. V. rhunij.snii
i |.Mi| i 1 It 1 1 i

'.s ; n
iin.l li.iv,. av..i,l..,l it l,y II,.. ,.x,.,,.i,.. .,f s K. |s:l. A„ i,„|| i|,.ti„„ ,1,,, „,,r
iii.liiKiiy .Ml., ,-in.l .-.Miti.. . iiii.l..r II,.. .ii liiiii f^i.-ls w,.i.. f.,iiii,|. tl,..„ |,|.iim,i! »„
.•ii.i,-.lMii..- Ml ,.vi,|..„.-..: Iliiil. if |„. ,„i,M ,.„ii||,.,| ,„ n.,.,n,.,- f,,,- i,i|iil|,., ,„

|

.:iv,. »,...Il II,.. .li.n.j..,- ;i,i,|av.,i.|...| il l.y ,v|:i|,. „,„kj,ii, „i,|, ,|,.f,,,„|.,,,, , „:

,

•''' ' ' ^".'i '.I'" '•'.'" Ill' »:is ii..[.'li .hill. TV. iiiih.s, it \v,.r,. nU,, |,,n,..| Hut
.!:.iit: iin.l llml. if s„. I, ,„ ^-li^r,.,,,,. ,,,„ |„. „,,; ,„,, ,|,.|,.|„|.,„,-^ s,.iviinl I.mI u.,
ml. Ill, ..I I.. III., iiijiiiy. Ili..y s|i,,„M ii,„| ;, ,,,1,1111,-, , ,111,1 that 1„. w;is .':,i!u .;

Ii.r .i.l.ii.l.iiii. Ill /»../, l/i„. . I /)/ 1. .1./.

'„. V. r,i:,i, ,„l,l I ls:i.-,) -Jl („!,, ,-,:;:(

i:! I'm.. Jill. III.

.ill! riliiil<.iy ii..i.'li;.r..|i(.(., «js .11.111. -.

ill.-.. <.illi,.r fii.i iiliiii,. H.iiihl h.ii,' .ji-

iiiil ii|.iiii,\,-.l .,11 III I, il..,l i-...-.n,.n. l,,,;,„i„,t \,r. IIA../
sli-iii I mil I.l III.- iil,.,i ih;,i ih.. iiiiij^-i,,ii (-,,. V. rliiill.i, ,1 (liiiioi !»s \ II I,' :I4

l,y nil ,.ii,|,l.,u.,. I,, |„.||.,i-i,, -,,iii,. M.-l ^. I-;. .1711. \\h,.i-,. phiiiiiiir ,VM-'i-.'iir..l

u|.i,.|i. il |.,-i!..iH!,.|. u,,-il,| |„n,. ,,,,, .1 1,11,. ,,.„„, villi; sh:i\iiiL's fi.. Ill ,,.i,ii.i

UtU'il him fiuiii iiijun ihicii^l, the iii'a ainl in an uttioii for Uic iiijiin., l.iuiJ
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IS < Ic<in('<l t^i Ik-
1

• P'lni liciiil ••iTor.'' I'.iit. it is not, u iiiis<lirwti<in to

urv \vi

ill.' niiistcr Wild no

tlioiit oiiiililiciitioii in one |i:iiMi;i-ii|ili of a fiiiiri;i' that, it

:lij:rnt tiic plaiiilitT was cnliticil to i-cfovcr, i f t.lh

living i.iu' riiiiit t*> rf<'"v<!r
c'liiruv also iiic.liKJcs oilier |iara;:rjil'lis nc i;a

if the s<Tvant was ^niiltv of coniriliiit^.n ni'2lit.'<ncc."

Wlicrc it ii|i|icars from a portion of tlic fads oiahlislio.l tliat tlio in-

liiri'i

icl('vanc<' o

servant, was utiilly if •oMi.nliiitorv iiei!liir<'nce til' proprK'tA' or

f other (<'stiinonv introilnei'il at the trial for the |)iiriios(;

.lilt
.f sliowin,:,' that tlu' eni|>lo\cr was ciilipahle is manifestly iiol. a |i

wliicli it is neee<-ary for a eonrt >'< revii-w to coiisiiler.'"

314. Local doctrines as to contributory negligence.— The simple doc;-

Ililje, ai'eepleil in lilo>t

III' mail

jiiri-ilii'tioiis. that, the servant's aelioii eaniiot,

taineil if it. is proveil that his own muliireiiee was an etli-

•iiiit eaiiseol ins iiijurv. is now, o

if the AiiK-riean slates to <"iiie (pialilieaiioiis.

.f ihc-e will he liiielly ( xplaini'il.

r wa- at one time. siili|eel in a tew

The elTeel anil scop(

II. Aliihiiniii.- In this siale i

all iiipi

I ha- Ihi'Ii laiil down that, an aelion for

rv eaiiseil l.y wilful ami wanton iiei^li'ieiiee on llie jiart of an

^• for wlio-e Di'ts ilie iiia-ter is n-p, .leihle is not harreil l«y

if merely of the iiijiire.l servant's cinii liliiiinry iieL:lii:eiiee.' 'i'lie

t I .',1(^1 nn iiwlniiliiiii tli;il. if " In :ni ii.li.m ti. n-. ci\ir I'lir iiiiiiiii'-*

. I . .... ..... ... .• t|. r. . ... I . II ....*

iiLiihl II pliii'i'il lii-i tiMiiil iiilM till' n- tniiii l':illiiiL' inl

if 11 ;;iiiii^' iiiiirliiiii' Hilliiiiil Kniiw- |iiii|u'rl> yii 'ili.J.

Ii;; «ll:lt lit' VMilllil

.1I liiil.lr. -IK li iiisliiiiliiiii HM'' |irii|.i'ily

I. ilrlilPillill »:!< I 111

Iv

llll.

rlr\;lliir ».'li nut

lii'lil lliil. le*

il iluil llll' |il.iiiiliir

;i- mil ill llll- i'\i'i«i-i' iif |iiii|ii'i' ciiri

liliiil l,v llll- ^tiiliiiii'iil lliiil ili'liii.liilit llll' fMil lli.it :ill till' "lliir llll if till

». Mil, I lint III' liiilili' mill'-- llll' jiin I i Inilmy war |.i..v iil.'il "illi -ilf i'l..-ui\'

llll' ml Hill mil- iif <iriliii::iv |iriiili'iiii'. Iinti In- uii- iiiiiiiiili'iiiil. TniiUir v.

iiii.l Hull, if tlii'V fiiiiiiil 11 iii'iMiii of III rio.M |//„. f'„. (IssTi li:i Mii^s. tTii,

iliniiiv |iiiiiliiiii' wiiuM lint liiivr Hirii-t I" N. K :iiis.

hi- liiiiiil into till- iiiiu'liiiir in tlw wiiy ' l.i.in^iill, ,1 \ . I{. I',,, v. UnrKtr

.111.1 iiii.l.r 111.' liri-niii-liiii.i's tlip ml wii'-< i1m:Ii Ki.I .Mil H'.'I. \'> >^" '"'H *>"

il.iiii'. llll' v.'iiliil .-lii.iilil l«' fur ili'fi'ii.l yiiiiii fiii'i.l III -tii|i iiii^iiii' ill liiiii' to

mil. Ill ,1111 II V. \li(i'/i»i (liilHl Til N. iniii.l niiiniiii.' hmt -I'llimi fiiniiiiiii i ;

II. ."iHl, 111 .\tl. in;.. /.iiiov) i». i( \. U. r,i. V. II.i(.«mi (Issni

" .\-. hIh'I.' till' iiislril.linn u-Ki.l fur 'Ml \l.i. r.s. s S,,. -Jltt ii'ii;;iiii'.'r ran nirs

A.I- Hull, if till' I'Mili'iii'i' -liii»|..l Hull liii^itlii-r Willi aiiiii'i'i— iii.v fin.'.'. iiftiT

|.|.iiiilill' .iiiilriliiiti'.i (inMiiil-i till' II. li 1."' --i" Hull liriikriiiiiii «ii-i Ih'Iu.i'Ii

.lint iif Hliiili 111' .'.iiii|iliiiiii'il liv lii-i.\\ii llii'iiii; /....jim i//. .f V. It. Ci. V. Yoilc

m-IIl'iii..' iir I'liii'l.— ii.'-i. mill Hull -ii. Ii ir.»"ll 1-S .\lii. :ta5. .'ttl Sn. (ITll.

iii;;li-iii<i' iir iiiii'l.'s-ii.'— \Mi- Hi.' |iri>\i In ">ni' in-.' Hn' liinu'iiii^'i' ii-«'il is tluil

iiiirii' iiiii-f iif his iiiimii-. iiiiil .-..iihl .i.iil i ilnitiHV lu'iilii.'iii.i' ii im ih'lriw tii

hiivi' Ih'i'II itviiiiliil liy thi' ii i' of iinliiiiiry iiii m limi fur tin' .li.iHi nf nn iin|iliiy.'.',

..in- i.ii |il:iiiiliir'n "|iiirt. ilili'iuliint » iii »lirri' it «.i- .iiisi'il l.y -mil ..'rii-* wi-ft

II. it liiilili', S„iilliii}i U. I'd. \. l/.oi;i/ liLj.in.' .Ill the luol "I Hn' ."iiiiMnyi r iiri

il'.iiiiii '.IS Vii. (itij. :1T S. !•;. -JS,-.. -Im.u- II uaiit..ii iiiiil ri'.-klt'-s iiulilTiT-

' rinniiiii, M . rf SI. I'. II. <'•'. v. /(...../ .ii... In Hiu -alily uf liiii i Iif.'. .Ii,iin

(i'-Mil ll."i lli. (i.V.I. 4 \. K. :iliS. Si.', \. \lnl„ln„i Mm.nil /.'. Cil. (IH'.l.'il 1(17

-.liirallv, iis to iii>lrii.'lioiis in whlili .\la. nm. Is Si.. :iii.

Hii. iiiii'i.rfi I'liniiH of on.' part nf Hi.' Waiilmi nr wilful iiii-i'.iniliirt on tin-

>l.il. nil lit III thi' l.iw llll' ri'ililii'il oy Hi.' I'ail nf a liiiin.iii. |ir..< ImliiiL' a jilia nf

wuiil^ of uiioHiLT, I'liiiiiliT XLV., pust. coiitribiilor)' iK'yliguiiiv, is m.t -li.nMi l.y
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roason assip„o,l for this dortrin,. is M.at tlic "tlioorv of .•.,nt,il„„„n
noghirnux., as u dofn....", is that, ...„j.,i,„lv witl, n.-li^.,,.-,. ,„i ,1,

part o. Iho (Ictciuiant, it. con-liices to the daimiifviiifj n-sult ;"
il, „ •:.

dofondant's conduct is not m.-n-Iy nrKli.irmt, but worse, tliri-,. j.',,,,,!

mp for plaintiff's want of can- to contril.uto to,—tlicro is no 1
„] ,".

inrro prud..r.ce and dili^ro„ce of likr kind on (ho part of ,1,.|V„.! ,„r ,

'•;'>..) nnctivdy constitute U.o offici.nt caus,.;" ti.at, in short. ••„„•„. ,„-.

lM:.„,.e on tl.o one han.I cannot Iw- smM to aid wilfnlnc,, „„
,:"

"'l">;. - I he theory thus propounded as to the nafuro of th.. .|, i,,,.,
IS eMd<.nt!y not that whi<-h is ar.-epied l,y the nmjoritv of .-oMit-. S„.
S .J-'.l, ni/ra. An exaiuinati.m of the facts of the cases cii. d !,„,
ever, shows that tho cironnistan<-<>s which an- d,..nied appr-mri,,",.. f..r

the applu-ation of the doctrine has.-d upon the ditfen-nt d.-n-sn^-
n.-4l>i,,.nco of the parties are r<.aliy ti„. sann- as those which, in ,„|„:
jurisdictions, are dc'ined to in,ii,.ate that the plaintiff is eniiil,,! ,,.

recover iKX-ause the ,h.f<.ndant inidit, l,y the ex,.,vise of ordiiiMrv ,.„,.

iittx^r the dan-erous p.,sition of the plaintiff was ,liseove,v,|' 1,,,,.

avoided inflh.fin- the injury. S,t> § .-i,':, i„fn,-< j^ ,,„„|,i ,,„,^

was.-.,„s..u.,.H.,f ,l„. fail.,,-... ,..,„isr,n,. fail.,!. .{U.U,^Zn^^U^Z^..W

reokles.sly ,s not th.. r,|uival,.nt of a ( IS'.in ,"^2 AI.i. 2«i' 'Uo - ,1
•

, .

,'

jharKO tlm ,t. «a. .lo„.. wantonly, wil- its of ,l,e .lo' H, ^a , | j,; ';„|'

t I?/ ;?*™"';V^'".)-
'^""-"•- '".", I/, .an,... .,-.. al^ shown .!.. u Iv , u'l,

a' I

'"-"-•
., IN .\ii,nsl.,n l'u,v. tl„,/,v \ /,,;,,,A [.loa of .•ontnl.nt.iry m.^liji.-n... to ( ISIMi) ii:i Ala. 4!S. !l So 7<,i ul„„!Wa (..mplaint charj;>n« a wilfnl indi.lion .-..mt Ihns .li....„Hs..,| th,. '.Ioh, i

„ Tof injnry by 11,.. .|,.f..n,lant is U„| on a .....ov.Ty notwitlistnn, . . „.

Ala. 21..' !1 So. 2.(0. ( onipar.. th.. f.J- r... kl,.,.-lv or wanlonh i, m,,', m„i „.nvjns .aton,..nt: '•X..«li.,.„.„ on th.. that the' law in,,,„t 's' to hi„ „ ,

^

part of th.. >„|.ir...l ,.n.|.l...v,v .an only n.... to inlli.t tL injnrv ,„ n, .L.n
c.,aK.s,... an,| ..omh.n.. w.th th.. san,.. .,:,.,]. tion to .1,, so. W.' j a V , ,1 ,,, -,

..y ,.f a.t on 1,.. part of ih,- ..,„,,|„y..,. at thi. t,.rTn to .-."^i, |. vj , ,

n.ll.ct.ng the .njury,-«.lh hi.s n,.j;li- th.. ..|..,„..n,s m..v.s..ry in ll ,„-,„„.
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UilJl

[i<; .iti.iT ciiurts is iiiiiiT ii|i|i:irciit. tliuii real.

l. Fhir'ulii.— Sec cliiiiilcr xxw., jmsl.

r. (iioyyi'i. 11 U' CUMS I lialiiii; willi cniitriliiitiirv ni-:;1ii;('!icp as a

(IcfflISC to actions liinnulit uikIit tlic sImIiiIc wliidi ciimIiIc- -trviinis nl

niilwav coinpaiiics to n'cuvcr tor iiijiirus causcil liv lin- in ulmciK

tiii'ir c<>om|>l<'V('('s arc ci •lc.1 III ( li:llil( XXW . /" 'll!

I'lits of servants <»f ciiiiilcivris ciiiicr lliaii riiilway cumpaiiifs

:iri' ('"11 trollctl liv iIk- |>rin(i|ilc wiiicii i^ ilrcin< .1 I.II Ipc a|iiilii:ilp|c wlicr

era ilcfciidaiit., wlictlicr a railway cnnipaiiy nr iioi. is iKiiii: -iicd liy

straiiticr, riz.. that, tlic c"«iis((|ncnc<' ot' tl uiiiriliiilory iici;li!:i ii •<• ul

tlic iiinirci icrsKii IS men Iv tci (iiiiiiiii-li till' aiiiii^iiit of ilaiiiatio^

iMivcva hie* For tlic |(iir])oscsot' this nilc a scrvain otT diitv is coiisiil-

(1 to 1k' a stranircr."*

t
-

nf tlint n'cVctciim'sM or «nntiiiino«< (]iiii(il tn ki'{|p n ]<•<}< nut for tlio craiip

vliiih will iiciitnili/c and ovcKdinc llic ainl l<ii'|i nii( nf iIh' '.viiy (pf it. lia.l always

(lifiiisi- nf opiitrilpntni y iii';;li^'rmc. Our |iom l.lv (In .1 mill la-ilv I'l't

cnnil il-inn \va s that klinwliil;.'!' nf tin >f tli( at aiiv tiiiif. Ill' liait ttn

lUiMi' (Ollscqllcnr s of till' \vinMi.'fiil liulit til a—.iMiir. aii'l i-* iint I'li.iiL'iaMc

'lilVi'irinT tn in>i»i'-
...t K.n psscntial to tlic iiii|piitatiiiii of ^^illl vcrklr--

ttilfiiliicss in rcspi'i-t tn it: tliat tlii'ii' .|m,-im-, .jn failii!'.' In

must 1m' n oonscioiisnc^x on tlii' pail nf liM. in viniali f lii- iliity.

till' person cliaiinil with iiiisriiiniiirt, ri'- ihi~ in-tan

that iilain

III mil Iiiiiaiii III a

I'l

iM in

lilai'i'

-niti in injiiiy. that his ciinililrt will nf ilan^'iT ; ami uithmit mhIi lm .itiiilniis

s-arilv or prnhahly pimlni'i- thr as-iiiniil inn. It <ai it In liil that Ik

liiiiiTilu! ri'snlt roinphiini'il nf. I'l'fnn' till' aclicl with a inn-

law will impute to him a willinf;ness to suit eniii|

inlliil the injury. <1

linii-ni'^s that the re-

lailll-i! nf ihl <>t

iliii I'. If. >'(>. V. eniirse. it. after

I.I'. '.I-2 Ala. 2112. !) So. ':til: ltirl,i„<>ii<l tiiiiie

V. til /ire (IKlMh.( I). U. <

m. !• So.

Iliil llS!l()» il.t .\la. :>14. !> So. 'll.

e. It. alter -eiiML' tliat plaintilV eon-

liiii'iml tiimeil in a pn-itinii of peril, t'alalian

i:t .\la. hail imiitleil aiiv ellnrt ealeiihited to

iliihiiiiKi (1. K. II. >'ii. V. a\

We I

pjil tillle enlli-inli slli-l I Ollll-slnn won 111

ia\e tieen

liiiil iinthiii;; in the eviileiiei

'i-j'inns w inn^"lniii;.' on hi-i

ihliieeil in part, nf wliii-h -iieli w illin^'iie-*'* In in

i-e to justify the eniielii-inn that jure the plaintilVthis

I alalian wa
liiiiieil liy the plaintilf. or any injury to m

mill authnii

iiseioiM tl le iniui.v siis- rnnvi IV nnlw illi-iaiulinL' the hitter's

^li;.'elli

hiiiiliir. woulil prolialilv result, or /'. A", f'o

llil he pieilii-ateil. fiiim

2: 111:

tli^it he hail anv eause to iH'liei pr an- Ttinm !.

M2 .\la. 2112. !l So
///. ,f- v. n. (•;. 1111 .\la

tl

lie that such injury won
the manner in whieli lie nper

hi le-iilt, 1121. iiiit the eviileni is -ati-fviii'- III

le eraiie on

Iteil till

the oeeasion in iiuestinn, pel

pipiii

il ll.

t that. ilaiiitilV

i-aille 111.

I

ll il true the eraiie was iiiiivi'il rapiillv. liallniuil to I

hut not niiire so. it appea
ii-iial. nr than the e\i''eiieie

rs. than

He reasniiahly reipiiic

if th

'll. It se.

was ~tiip Ihl

iiifi-t, ( alalian tint nnly
lull ii-<'il every el!' PI t tn

U'tiiri it reai heil hi

mi in so lining' hrnke llii' inaehine so

to that he lo-l eniiliol of it. The ilefense
e serv- a

liaM' liieii mnved ill that wav fnr a <on- of ennlriluitniy iie;:lii.'enie is not over-

iiliialile len;.'tli of lime, withniit ea~ii- linriie hy prnnf nf Je . nt wanlnn-

iiv kind. It is also true that ness till

~t have known that plaintilV and ' Allnuli:

her- were neai Ihl

hi

I" III tn wliieli the I p 1S74 1

lit of Cahihan,

it I!. Mr l.iiii-

,:\ (la. 12: /'I

R. r,

it-

ini' mnved: IpiiI. in view of hinlii r„ll,i,i Millt I ISST i TU (oi. 7S2,

the faet lh:il. to his kii iledy Ihl 4 S. !•:. .Wl. Shi 4 lledf. Nei;.

mipliiyees, inelinlin;; plaintilV. knew the § lu.t. for tliu eases involving; injuries

as llien lieiii); iiperaled, and must tn stran;;ers.

have expelled it In he .swuii;; hack to

that place at any mnmeiit, and Here re

ih. /'. <f If. I{. r, I Ian

(lss!ii s2 <!a. dT'.l, 9 S. li. 471;

I il
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(/. lllliif,i.s.~Vnih-r tlio dcctriiK. foriiicrlv njipli.-d in Illiiini- .l„.

«M.iit.nlMit..rv ii(>j;lifr«'iicc ..f a .scrvimt was a ( qAcW .l.-tViiM' i,, i,i- „..

tiun whcroliis iu'-li-<n,v ua.-< ;;r..ss/' l,m ii..t wlicrc his ii.-li-.h, , ',,.

sli^ilit. anil iliat of (lie cniplnvfr wa.i jrrnss l)_v foniiiari^un.' Tlii- .!.„

Iriiic lias Ik-<.|i siMTiticallv rcjccfcl in tlic niaj..rii_v .if il..- Am. n, .;

states, aihl isnuwaliulislK.I cvrn in lllincis.'^
"

I'nc'icr ilir in-,-.m ,i,„.

Ifiiir in l.liat stale a servant, wliu has Uvn piilty of (•nnlril.ni(,i\ ur.^lt

ixnu-i- is allo\ve.| t^, iveuver ..Illy when his cniployer has invn uiliiili,

ne^^li^ent.*

e. Kriitiicli/.—lu chapter xxxv., ,,r,sf. it is sli..\vn that a s, n.mt'-
failnrc to ex.rci.s<. ..r.jinarv care is n.,t sullici..nt t.. har an .hi,,,
l>r..ni.|it nii.h-r the stJitnte <,f l>:,\ f.,,- ..ansiii- his .hath l.y \v,|i„!

iieirlect. lint the wi.ni .,f ..r.Iinarv .'are will pr.vcnt n^ii,\l,^ i,, „

.•<.iiiiii..n-law acti,,n. Ii,,u,.v..r lii-h tli.- .i.-ree of ne-ii-..nce ..n ih. |„n
of the .lefen.lant may have l,e<n."'-- pn.vi.l.'.l. that is t.o siiv, ih. cir

ennislances were not sn.-li as t.. sli.,w a pn.p.'r cas.. f.)r tlie ai.pli,-,r i..,,

of the rule exeniplilicl in Ji iii'T. iiifiv.

f. T< inirssrr.— 'I'he rule prevailinj; in f,hi.« state is that, if tin- <!,

fendant was i;nilty of a wr..n- hy which plaintiff was injurcl, ,,,,!

the plamtitf was also in s..nie .le;;ree neKli^ciit ..r (•..nti-il.nle.j i.. tl..

injury, t.!i.- j.laintiir's ne-Ii-en.'c shonhl ^„ in niitipitioii of .hiin;.:;.-.

htit cannot justify or excuse the wronj:."

(ISSi) )><• (,A. ,1., (,,„tl,n^' tl,.. .ii... .linaiy ...r.. will „l«„vs ,„,.,,„, ,,,„v..fa s..rv„nt trav..hn^r on ,. i.,,-- an.l ..n. Il..„. ... ,.„ in.tni.li,,,, tl,,, ,.,.,„
iiijiir..,! l.y the n.'Kli^'.nt o|.<.rali..n of |.l...v..| is i..«|,o„,il,|,. f,„. ,,„ jr,,,,, v ,„«,,

'.',.'',""
,.,. , . ,. . 'i"l''"V,r i..>iiltinjf f,„i„ |1„. ,„.„ii.,„,.,,

S4 II
.
lh»: I h,,„.„, d .\. II. A'. („. V. a f.ll.,» s,.|Aant of tl,.. injiin.l ,i ,,v

Ih.n.ihu,- (IS, 4) 7.-, III. IIMi; Illinois ('. .„ uli,.„ tl,.. Iatl..r l.i.n-.lf is ..,„h\ „f
K. Co. V. rall,rs,„i (1ST!(| !»;| III. 2ll(l. -ro>s n,....li-..ii..,.. i^ ,.r,„„,.„„, ",/,-.,,.,,

in on., ras.. a m-w trial was ..i,l..i...l. /;. ,f (j. /,. (•„_ y /{i,,,/.,, ,is..-,, -, m
\vli..r<. till' ti.rn.s •want of onlinary .ai.. "

\|i|i. .in.

an.! "pross ii..^-lip.n..e- «..n. us, ,1 as rln,„,i„ ,( t. ff. To. v. U,/, . s . |.,u|

,

<'i|invali.nts of .in., iinotli.r in statiiiir t.i .i.'i III. A|,|i. .">7S.

a jury tl... lulc of ....nti il.iit.,ry i:..^'li- For a ;;..i„.ral r<.vi..«- of tl„. . ,.,-
U..n<.... Cliir,!,,,,. n. ,(. y. U. Co. V. Anry sLovvin^' how far the .l.Klrin.. ,is I

,,

'

(
ISHO) H III A,,,,. l:i:t. ,,„,,tis.. n..^-lip.n..,. has U: I„,,.,,l ii,< 'ihinirl Iron ii Shrl Co. \. \t„ili,i ||„. rnil..,l .s;|;i|,.s v,.,. \\i,in.l„,s

(I'tS.-,, lir, 111. .'t.-.H, ..f .V, K. 4.-.II; //// Smith, N,.;;. ..,1. is'lii. ,, (il:! „..t,
nois i: I!. »•„. V. Ilotfninn llS7:!i (17 ' l.uuitrill, ,( V /,- ( V, \ ( .,.?

\\\.l'*l.*liie<i,,o.H.i{>yi!.lo.\.lli,q ilS!M, 1(1 Kv. I, I!,.|> '>.|(l'
•>• -. \\

.»../ (IS71I .-.S III. i-l: rhirn,,,,. It. ,( s(i.-,. In this ."-as,, it xvas sai.l lh,i ...i-s

V. A'. Co. V. ir.o-.cr (IS.S7I lj:i 111. ;is M|,...t «as not a svn,.n\„i ..| ,! ".>,l
14 X. K. 20(1. ,1,1 ,„.„|,,,.( s|„.,.i||,.,|'j„ ,||,, ,,,,1!., th.

'S.... M,..arni. * I!..,lf. \,.;r.
j) m-j. .\„ |.,,,,.,. pi,,.,,^,. .j,,,,,,, j,,;, ,, |,i„|„., ,,,

instruction im,|iImi,;.' that niilhint; l.iit ,if n..;;l..<t tlian was known ?i. th. ..„.-

|..|iiality ill n..f;liy,.|,.... ,.ai, |,i..v.nt a r.. inon law. Hut in th.- r..|ii.rl ..,' ih. ,,„.

.'ovi'iy has l>i'..n 1,..|.| |.ni),,coiis in i'nln ,as|. in (|H!)0, IHI Kv. .".(ill. II S, \\ . '.t.l.

n-issa l{. Co. V. .liHi.w,,,,,,, , iMi.-,, 4..1 |>a. no-, and wilful nc/'hrt iir.' u-..l . in-

ISC. Th.. aholitioi, of tl... ilmt 1 ii^c in (..nliMiiL-ialil,- tiTinC
lllinoia involves th.- coii>..iim..|i..i. lliat ' /.oiii.si .//< , A. it (;. *'. A". '•. 1.
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Tlic ilixMriiic of tlic Kriiu'li law, as ailiiiiiii>i<ivil in <^)nilic.', is stat

od ill ciiaptcr XI. VII.. ['"yl.

315. Rule in the case of seamen.— Kxccpt in ICiiin—n- ('-or diaiiUT

x\\\.. iiiisl), tlif I'llViM (if ci.iiii'il'nl.cirv n<uli;;i nr.-. in tiii' ca-c <>i i>r-

iliii;ii\ (•iii|il<>v<c>', i^ lint, iiM rclv l<> liiiiiilii-li till- ani'OiiiI i>l' cliiniaucs

nvnv.nililc. lull tu picMiil rcci'Vcrv all«c<tlirr.' Hiil il i- held in

il.c {•'( .jcral «-">\irt- iif l.lit- I'nitcd Slalf:* liiat iIh- «i rvaiii nt' ji -lii|)c.\vn

ir, ulm is injiind Ity tlic in':;lii;<-n<'f of aiivnls fm- uIiom' ails llic ciii-

iil.ivcr is ic-["in-ilil<', inav rccnvcr dania^i-s, ;iliii'iiiuli liis kwii lU'^li-

:;(iiiT coiitrilMitiMJ Id the injury. 'I'lic anioiiiit nrii\cralilc <it|Mnils

..II riiiMiiM<taiii'<s.- 'I'liv nil;> ihns a|i|>li.'il sc< ms tn U- cJilTrn-nt truiii

iliat. fiilli'wcd in Knirlaml. .'^ic r.cviM. \<;:.
l>.

-<i7.

316. Contributory negligence of deceased servant bars action by per-

sonal representative.— 'I in- ritilit. «\' ai'iinn ;:iv(ii \>\ ilir ijaina::!' ai-is

l.ciiiir cK-xfr-nsivo witli lliat wliii'ii the injiircil pcr-ni wuiilil liavc |iii-<

stsscij if he line! survived tlic ai'i'idciit, tlw |irrsiinal n pn-intaiivr uf a

>cnaiif killed tlinmirli tlie nei:lip'iiee nf liis master >>r of nn eniiilnyee

rc]iri'seiitinu tlie maslc- ml hnin' rirrni eaniml re«'<>v(-r it ilie deredeiil

\viis miilty ipf enntriliiilurv ne;;ii^<'i;ee.'

I'lriiiinn MSSI) 14 \*:\. lis. 'Iliis mil' n^c^i allmviil, -niliiiir.il'y riiliO ; Tlir

« i« j|.|iliri| in ;iii ml inn l>y a M-r\ int in Snuih.iio i IsiiHi S7 Ki'.!. liHt; •//.( hilin

/;.(-' yoill. s.v.r-, f. a- H. U. C'l. y. I>i I'nirhl' lISMJl t!l j-'ril. 'iTT; \ llihm,,,, \

.

\,»t.„i,\ ilHsT) Sll T.nn. 7:!. ."> S. W . //.. \^lf l.n,„l.r i isillh 44 Ki'il. 124;

i.llll: l.iHIIHntlr A V. /.'. Ctl. V. 11 •(//./.. Tlir filil nf SI. I.iiiiIk i1si.i:!i .-,(. Kcd.

(IS'il) !m Trni). .'i.'l. t."> S. \V. !>J1. 7:!ii i|.hiinliir \\ii< jllnw.il Ilic i'\|.iii-is

'

'riii« iliictrini' is im-iimiciI in all flip iiirnrii'.l in liiii".' ritnil ) : Tlir I'ljilnnr

i;i«is ciii.il /.fixxi/u in till- iliajitiT. ilssii -Jtl Kiij. l.'l."i; 77.. ir.Ki.^o.r
• y/i. MiiT \l;iris (isi.lili l:!7 V. S. ilssi) -Jil I',.,!, I41I; I'lir Tnim i|ss7)

1. :u }.. id. .->sc.. 11 Sup. ct. 1!,|.. J!!. :!i K..I. l.-is; 7/1- /.•././-/»/. .//' iiss7i n
Till' li'wcT cimif ill tli;it <a-r iilli.wi 'I iirii' I'l il. '>!">. in wliiili tin' ainoiint of lln-

IimU till' <Iainii;,'rs sii-.lainr.|. ami tin' Sii .lania;:<-< was tnati'.l as a iiiaUrr in

|iiiiMC ('(lint ..rciii-i ti. apjiiivi' of tlii'* uliicli tlir imnt ini^'lit I'MTri-r a inn

iip|.li.ation of the or.linarv riili' a* to -lii'iiti.nii ili-. nlinn.
ili\i.lc.l ilaniajjis ill ca^i-- of iiiaiini' loit. 'jTii' ca-^i's of I'lhisun v. 77ir I'liniiilns

lint tlic aniiiiint in <li-pnti' was not siif (issii) li .'^auy. .'pU, 4 I'ril. (il.">. anil

til i. lit to ;!iM' till' .'Siipn'ini' Court puis Ih.lnii s v. Ihiiimi if V. I'. I'u. 1 IHSI 1 li

ilnlinn of llir wlioli' <a>i'. tlic ilr.i-ioii Saw.v. 21 'k ."i I'.il. 7<l'i. lioM that ronlrili-

liiiii; simply as to Hlii-tlirr tin' loiiliili- iiloi,\ in'^'li'.'.iirr ili l.ai riii;; tlii> pLiinlilT

iil.ny m'i;li'_'i'nii' of tlir plaiiiliir liiirn'.l iptinly fn.ni a ri'iovny inii-*t Iw rr-

lii^ aition for ilaiiia;:.^ ; ami tin- ci^r i^ar.li"! a.. Iiiin;; oViTiiilnl l>y tlir al>ov<>

liavr* it an opiii ipir-tion « lirl lirr a ili'i i-ioi.-.

jiiii;;.' iiiiu'lit not. in lii'^ ilivirrlioii, a>\aiil In tlir ii-..iit i:i-<i' of Th^ Stiinwl S.

a L'l.i'.r or Irs-i ainoiint than om. half 'I'l'iiifn (I'.iilOi !t!l I'lil. lilH. sdiih- lan-
tli.- i.iiial ilania^r^. Tliisia-r was fol- ^'uaiir ')* iiv.l which iiih ini'oiisi~triit

l.i«..| in 7/i.' .Iiiliit I'tiii In- ilS'.i'ii 4!l « it li t hf i|.i ti ini- of t lir Siipn-nir ( ourt.
I'.. I. 277, in whiih it ilors not apprar Hut llir inal.iiity of tlir servant to ri--

lli,.l the amount was lixcil Ijy any riyi'I i..\it «a> iimIIv put upon the (,'ioiinil

rill,' of ilivision. that thr ship owurr wa- not iiru-liu'int :

iilliir rasi-i which have applii'il Ihc ami Ilic ninaiks uiih ri-fi-ii-ni-i' to thr
-.1111' priiuiplf ail' 11/11. Jnhii'.ui: il I'll. s(,|\.inl'< h.iiiI of railtioii have no iiia-

\. ,/.,'.iii.,. 11 ils'.isi :iii C. C. A. I17.">. ."iS liiial lii'.'iiiiiu upon the ilici-ii.n.

f. ^. \pp. Ml. sr, l-',.i|. ssii: Th, r,;. > ill .s,„„„ \. lln,,/ ils,-,.ii 1 \\. A
/•"^

. lM':;i :,:, ]\;\. :: ;j initial ilam Kl :!s."i. 2s I,. .1. (,«. I!. .\. .-s, 1:111, 5 Jur.

.•; id'
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317. Contributory neglig:ence as a defense to actions by parents for

loss of services.— It is well settled tJiat, wliei-o a |.iii-eiit is sninj <..,

lipss o|' S4 Tvices siri.-iiMu; fnuii an injury n'<'eive<l liy lii^ infiint .LiM,

tlie liiu- will not iMiniit liini to recover daniaires, if the <>vi(l<'ii.-e -h.v,-

lliiil llie eiiild's nwii nei;li<;ence was an etlicient cause of tlial iiiiuiv.'

This nile is a|>|>licalile where the loss of .services was the coii-i ip, nn
of the jiarent's allo\viii-r a child of tender years trt undertake an .m
ploynient for which he was iiiitilted.* lint in considerinjr the (|ii>-ii.,|i

of the |(.ir< Ill's iiei;lij;eiice, he is entitled to f.Iie lieiietit of the piv-uin),

tioii that the child will not Ik' exposed to any risks hut. those pn.|" il\

incideiil to the position lor which he is hired. 'I'he parent's failiiiv i..

intpiirc as [<< tln' duties the hitler woiihl 1k> reipiireij to [M-rforiii in tlia;

jMisition is not >iich coiitriliiilory iiei;lii>i'nce as will prevent n \i r\

X. S. 172. 7 U'lik. Itip. ^I'll. till' mail- xiint of I'rniisyliaiiiii, in IuiIiImil' lliii a
iiMlitv of tlic ilcl'iiiM' iiihlcr sihIi i-iiriiin- fjitlur who «iiircri lii>i son nf t.,„|,|-

stance* i» tliiH ili<cii.~(.(l : "W c cniiicivt' yciiis to pii;.'a;.'i> or contiiiiic in a ilm
tliat till' IrL'i'liilnn', in |iii».in;; llic »tiit- ^'I'liuis scrv iic viinniit ri'i'iivi-r fm l,i.<

utc on wliirli this iHtion is liicmu'lit. in- of liis scrvici-i wlicri' Iip is killiil l'\ l''i

ti'ndcil to ^'ivi' an aitimi to tlir ri|ii(-- in^' without diiiition to a ilaiiu'' i

wntatiM'- 111' a |)cr~oii kllliil Uv iu'ltM- iihiic to cnniplv with a iiro|iir "i.l.i

ffoiH'O only hIii'H'. IuoI hr *ili\iviil, he whi'ii then' «ai a |i('rfiitly safr |.l,ii.,

himself, at llii' ciiiiiMion law. loiilil liavR nsiil tlic following' ian^'iiai;!': "If iln'

inaintaifuil an arlion a;;aiiisl ilii- per- iinfiiitnniitc hoy, for the loss nf w'.vf
son finilty i>f the alle^'eil iieKli'.'enee. serviees the father seeks eonipi ii- ili.ii

I'niler the i ireiini-tanees of this case in this suit, hail eseapeil deatli. aii.l >' m
could tlie deeeaseil. if he had survived, here askiiii; inileninity for injiiiii- i.

Iiiive maintained an aelioti airiiiist the eeiveil while in the wrviee of the .1. !. n.|

defendant for what ho siiltered fion the ant, it mi^rlit he a question wlnllni t!i.'

accident? Ue think that lie eould not: employer diil not owi' him the diitv ..f

for aUhouj.'h the iievlii^'eiiee of the de- e\er< isin^ such watehfulness an<l "i.i-

fondant nii^'ht have In'on an answi'r to siiiht. or at least yivin^r sueh iii-lr'irii"!i

the defense that Iheaeeident was ehielly and admonition, as would, with pi'i'T
mused by the nevlit.'inei' of a fellow ilH-ilienee on his part, have insiiri<l liiiii

servant, the ne(.'li;.'iiiee of the plaiiitilT a;.'ainst serious harm. Hut it is ii -i In-

himself uhieh nialeriallv eniil rihulnl to eaiise that is to he passed upon; >i i^

the aeeideiit would, upon well estahlished that of an adult father, who. il In'

prineiples, have deprived liini of any did not actually place his son in :i 'lin

remedy,'' ".'"'rons service, at liMst snirercil Imn !'i

This rule lias lieen explicitly allirmed en;.'aye and continue in sm li s.:\iir

in the followin;; eases: frntnil It. <f .Siuh sulleranee is said to have the -. ii-i'

«/,.<;. t'o. v. hilrliiiis (Iss'.l) h:1 (la. 8.1, of permission, and where the ilani'.r i-

1) S. K. Hi7 (when' lih'fkley, Ch. .1.. trieat. and the child is of tender .>'.u-.

made the eharacterislie remark that 'in- il is -aid to Ih' ne^;li;,'enee ;« r v. /'/ji/i

direct siiieide ;;i\es no title to a post ililjihiit it I'. I'. Co. V. /,«(i(7 ilsTIi T.'i

mortem award'i; I'rnli'il I'. V'l. v. I'a, .;.")7; Sinilli v. Ilfsl,,iiiil/r, I/. ,f /'.

Srar.i (ls7Si III Ca. JTil; Ihrinf v. .Sii- I'us.i. I{. (•„. ( Issoi il-.; I'a. i:)0. :i: Am.
lanim/i, /•'. it If. /,'. Cu. (\H'.>2) 8!t Ca. IJep. 7ll.".. The father owes I,, !,i~ in

.541, I'l S. K. 781: iirnrtjiit, »'. <£ .\ . A', faiit child the duly of proteclinii :ii].l

('u. V. Ilallniiin (ISIi.'O !I7 Ca. .'(17, 2:! this iiicliidi's restraint fioin e\p..-iiii' t'

S. K. 7.1. It is also taken for ^rrinleil ihiii;.'ers. with which one of it.s nn^ ml
in numerous cases cited in this chapter, ilisirclion is iwililled to cope. \\ li, ii ili-

' See the cases cited in Shearyi. iSc duty is neglected the father is -nl i..

Uedf. Nc;,'. S 71, note 1. Ik' in imii ililiitn with a iieiiliL'' :' 'I'

' In .Mtt'iiol v. I.ucds t oal Co. (18!)J) fendant, and thoiifjh the infant mmv n

150 I'a. 0^8, 24 AtL ajt), the supri'me cover a;,'ainst a wion^'doer for an iiijiii)
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f,,r iiM iiijurv to t.lic cliil'l. wliilr .iiirJip-il in iK'rfnnniii;: diitios wliidi

wi-l-c < .ut.-*iili' the .-iM.|>c of till' «'iii|)l"yiiiciit.

Tlu-i'ontril>nt<>rv ii(>^;lip'iicc «>»' a miiiur -.Tvaiit i-* ii Imi' I" an a<'lion

bn'iiulit bv lii^ jmi-cnt. for loss of MTvicrs r.Miliiiii: from ilir injury.''

318. Negligence of another person; when imputed to servant.—

A full (liscnssioii of l.lic natnr<- and scoik> of the dcH'trinc of iiiii.iii4cl

nctrli^n'nco <lo<'s not fall within tlir s.'o] f this t!vati:<o. For a iv-

virw of tlic anthoi'iti.'s. tlic n-ailrr is ivfcrnd to i:<'ii.riil tirali-<-s on

till' law of nr-lii:onc.'. lint it will not \»- amis- I" slatr \\h- .•iVrci of

ili,.fi'W<-ascsin wlii<-li tlio .lo.-irinr lias Ihcm apiitir.l in actions l>y s«tv-

iiiil- aiwiiist llicir cmi.lov.T.s. One wcll<slMMi-lio.l rule is tliat tin-

iici:lii;viicc of a snp'i'ior servant in rcizanl to niattn-s aiVcctin!,' tlu'

siifi'tv of liis snhor.linalcs cannot 1h- imiiuicd to tliciii,' .\Moilicr is

tliaf a scfvatit is ii..t cliaviicalil*' witli tlic n.-li-vm r of a corniplovic

nf the satiic .m-itilc as liini^<'lf. «'vcn thoiidi tlir former may, for t.lie

time lieiii^'. lia\e a riyht to exoreis.' sem.- d. irn f e.mtfol over the

]att«'r. ill res|iect. to the jMTfonManee of the ilnlii.- in which lliey are

hotil elliraiied.''

Ill an action .lijainst, a st.raiiirer the tiei;lii;(iie(> of a iiiployee is

imputed or not. to the in jiiK d servant, acconliiii: as the former was or

was not the a?:eiit of the latter. Such a^encv mii-t he |. roved l.y s|m-

citicevidi'iice, and cannot be inferred niorely fn>iu iho fact of o.-vrv-

t i

if

J i

f

(•:ui«i'il pnrtly by hU own iinpnnlpnoo, ninonnt tn n oninni:inil. t>'it i- n imn- -iiii:

III.' fiilli.T i-!iiiiii>f. S,iiilli V, (»T..»,i..)- L'l-tic.M. pill ii,l. n..j.ilucl> t.. ii-.-.il.nn

ilsilli 4H |';i
'.':! si; Am. Hit. .".><-': if Hi"- i""" '<> liilliiiL' t" f<\-- H"' >»

f;/.|««.l, V. //..v/o.oi/f,-, 1/. .f f. /•.!«. A'. «iHM,ut takMI- 111.' pOr:,HtiHM-. pn-

('„ (ISilS) .".7 I'll. 172." ^niKi'il l.y llu' nil.-' to i.'ii;ir.| lliciii

'7V.M/V ,t V. O. ff. rTi. V. »•'-<>(?( H'>3; HLMin-t tjic nL'iit;ir li;iiii-*. I... ..iiii-; n

TiA Civ \pp ) 24 S. W. ."iC.!!. piiili.lpiil'ir in tlir l.i.ii.li ..f -tuli riili-

'fhira,i„ if (I. f:. It. I'll. V. Iliiiiirii mill ciiiiiiiit ivcov,!- fur iiijinhw ,iiii-iil

(tSIJ7) -'S Iiul "S !l' \IM. Di'C 2H->. ;iim1 fiv :< r.illi-iini «illi < -] i.il lr:iiii wliic li

..,^,.s,itrJ in SlioiiViii. & linlf. Nru'. § 71. u'.mM liiiv,. I II .nui,|,..| it tl,,- ml.- h;„|

,,,,1,. 3 Inm II (il>-i rvn.l. \l,i;i<ill, \. \:ii- )"tl. i(

' Ihil.rn V. Ifiiiliii.,!,,,, ,f \l. IHr.r /?. \ ._/,'. /,'. ' „. ilss.",, 1,", I!. I. li.",. J2 At).

I'r, (isiiii) 2(1 Iiiwa. .-1112 iM'c-liHii Ixiss 027.
_

iiuimif:,.! liaiHl .'iir m-li-cntlv i : llnh.s- ^ TIm. pi1.,t of n tii^l..Mt. vvlu, ,« iiii,

;,m II ,f .S". .1. It. Co. V. Cnihix.r «rlf fici- from fanll, iiim\ ri<(.Mr troiii

Ms''i,->i !) Tc\ riv. .\pp. 4.V!. 2!l S. W. ll"' o«ii,r of .\ -IiiiiiiIh.iiI f<ir iii|iir> liv

!i:i!i (Mition lio-s f^iiiiMl to send out Ha;;- a .-..lli-ioii raii~..l l-y -inli own, I's ii, lt

man in fou-v w.al ). Iii;cn,v. alllio„;;li ii,-liir,ii,c on tlw part

A iM-1ii..ciit ,lisn-i;ai(I of rules l.v tlio of otli.-r .iiiployr,- oi, ilir (ii-loit .on

siijHTinr -.-rvaiit wli<. «a< in iiiinii..liai.' Irii.iitiMl to thi> .li-a-t.-r. /• /iv v. /../»-

("iittol of till, ptaintiir .aiiiiot li.. ini- .m"<; (1s7!M 17 linii. -U. S.r al-o f ;,i.

piil.-.j to liiiii, l.nt lie will U- cl.kirn.d --e/o. ,s7. /'. >( A. f. .',
,

f... y rli,i,.,l,,,s

fmiii n-.ovrrv if li.' volnnlarilv joins (IS'.iSi l.". C. C .\. :'.-!.. :!-' I . >> Apii.

Ml siipwior in l.ivakinL' tlir nil..". Tliiis 2.-.:!. (iS (..l, lis ,
lii.inaii - nr;jli..'.-ii. ,

a MHionnian who. witlioiit li.-itali,in or .•."iiril.iilr<l (o r!:i. iiiiiiiy ot ,ii-. .ii

uliii'.tion. (.'cts on a liaml I'lir iiftiT a ro- j,iiiiK.!).

niaik of tlio foroiiian which dues not ' Hvc (Jmu \: i'hil"'!' Il'l'"! <t 't- i^- Co.

Vol I. .\1. & S.—50.
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319. Negligence not predicable unlesi servant wai aware of the con-

ditions which caused his injury.— i
( '<.iii|iiirf SS I'Tt'ii. JT'.tli. :.".i;, •:»

iiitlr. :iii<l S '•'''•. iiifni.) It is iiijinit'ot that a srrvimt (•iiiih..t 1..

''"I I '" liitvc U I II in liiiili t.,r the rc;i«.iii tlmt ||.' tailed ti> ijiL. {.|,

«Miiii'ii|. wliicli he ilici iini kiiou In Ik- iMi-o-arv fur his ,atVts.' liinc,

!'i- iiclinii u ill II, ,t 1,1' lai I. ,i ..II ilic i;r..iini| that lie was j;iiili\ >.\ r,,,,

tiiliiii.,r\ IK -lii'ciMc ill r, |,i it |.. tlir ai-i wliich was the iiiiiii. .|i:it..

raii-r .1' hi> iiijiin. iml,-. ii i- «l,.,uii that \\<- knew. ..| ylii i,, |,;n,.

kliiAMi. .,( llic ifKii, ii:,| .•,,|,,ii;i,,||, ulii.'h |-fl|,|iT.,| the jK't, so lii.l,.-. .Ill

iiiipniilcnl iiiic.-

Ih the iiiajmilv n( ip-t.ini-.- tlic nnly -.iiccilic siil.jc-t of im, .mim
t.inii is th<' s.rvaiil'- kii,.ul, .h..,- ,,f the •,,ii,liti,,ii, fr.,i,i which In in

jiirv i-.siili(Mh (Miviun-lv, il hi- cNiMisahlr iuiiorai f tli,-,> , n !i

tioii-, is il j)ri,|«.r inf.-n ncc fmni iht- fai'ts. in i\ i.hnc.'. lie ••ami..i I., ,|,.

ciiMvil. a- a iiialicr <>( law. i,. iia\c hi'-n iiiihv uf n.iitrihiil.nv n.-ll

;r<'ii<<'. I iiilcr thcsi' ciri-iiiii-taiiri s jt is iiiiiic<T»«ai\- (><r a ciini tn

l>iirs|ic tlic iiii|iiirv iiit.c, the .,,•,.m! -tai;v. hv rcn-iih rin^i wh.tl,, •

|„

• •",iii|ir.-ln'ii,h ,1 tlic ilah:;! r t,, which ih- (•,,ii,li'i.,iis c\|.,i-c,| him. I hi-

ts iIm- sitii>tiiFii in\,,|\c,i ill the ca-cs cit<'i| in the note hc|,,w.-'

•
lss.-,| 2.1 l!lnl,l,f. L'ii:l. -.'l |',.,1. ics V. ./„/,„«„„ (IKSili III.-, [nil. 2<l, .-,-, \m

iliHiiiiin II, III II, •! I.. 1m' iliMiL','.!!-',' 'vi'h l!r|i. Iiill, 4 \. K. I ;•_'
: /»•//., \. (/, ,„,,.,

Ill,' IH-Ii-.I,,-,. ,.nii» .•:ili,.,.|!
; fA,.,i,/.,. I/. ,(• SI. /'. /,'. i-n. (IsilTi in,; |,,>,,,

SI. I'. .( A', r. /,'. („. V. rl,,i,iil.,,s liii.l. 7J \. W. Tsii; ll,,ll' „h.,> , i; .

lIS'.l.-.l 1.-. C. C. A. wr,. Wl 1 . S. A|,|,. s,„i,i /'. It. r„. (imiTi ui m,, ;,: ,;.

^.,:t. tIS I'lMJ. us l,.|l;.'itu,.| Ik'M nut t,i < W yj;) || >; w ^^; . ,/„;,„,,, ^

Ih- <liiiim'iililc with inyli'ri.|i,|. uf til,., nminii Slii:il l.im- It. I',,. (|s',j, '•.

'"'"I- Or. !il. :il l\,.'. L'.s;l; (/,„/.« \ li .'...

Ill \l,l,ill V. /,.(/,. /.•)„ ,(. If. /;. („. ,(. \. 11. /,'. r„. ilSMiii 111.; \\i- I'l,;

(ISIi.-.: — Ii„l. - I til \. K. 411, it was 7S \. \V. »|i;. TTS; \Vhih„„ v ih,..„
l.iiil iliiuii tint tlic ii,"_'r!L','ii,-,' 1,1 ill, I'lii- rihi I,, (•,,. • iiioiii -I'l \|,|,. jiii i>.-,,

|.l,'y,-,' i.|i^.;iu,.,| ill li,i|.|ii|._' II lioiii t,,i- n ii:l \. \. Sii|i|i .•>;(.,: Ii.ml .', , \ I I

<,Hiii|ili)v,'.' Ill H,.ik iiii,li-r n ,"ir -I, in, I- I/,.// /,.,„ ll ,„/,,, il'iiiiii .".li .\|.|. lii.

ill'.' ii|Miii II till, k ill Nil, Il ,, ,, ili,.ii iliiit .-,s. c: .\, \. Sii|.|i. -J.'iii; ./,./,, .n..; i

li,' ,';|llll,,t <ili.,'l\,' l|.,. il|,|.r,.il,'ll uf CillN, Shil.il Cilim, ,(' /.„,,/,,„ !•,,, i|si:. :.'

ill liiiiiiiL' lu k.i |i II |.i,,l..,,iil tui ;i|,|,,,,i,.ii. Ill,,, .-,:|.-, J.-, _v y sii|i|i. lis'i: /;,„,

in;,' I'iiii. i. Mil iitli iliiiiiiM,. t,i till' liil \. (;,,//„ .v. ,s'. »•„. iliiiiiii ..li .\|,|, liiv.

Ill; li'it un till- -,,-,iiiil ii|>|,.'iil (|S!IS| J.-,!!. liT \. ^^ Sii|i|i. ;s->: Huh ~i..n \.

l.-.il III, I. 4!is. .-,11 \. K. ;_',i it „iiN I'll, I ll,i,i;,is (ISS'.ij ;j r,'\ .-,.-,s. II s U
thill 111" jlll.\ nIi,,iiI,1 |,iu,' 1,,', „ ,|i,,,.|,.,| j,|. /',„,/ V. rUrlihiini I,'. r„. .I^:J
III ,,iii«i.!i'i v\li,tliii III,' ii'li,tl,>n ,if jiiih- III! Mil-., liiii, |( .\||,, i;,.,,. ,-,:is

, ;,i,,

<-i|iiil mill ii'.'Mil i'\i-.|i'i| (,.'t'.»,.,'ii |l„. iHi;- tivi' .'ii;;in,'i ; rln,;i,i,i ,( /;. /. A', i ... >

''"'"' '"I'l "" ini'ii'il Mr.iiiit.. A »'/,,,, i|s:i7) ; 4 |||. .\|,|,. | is. \i',ii,„ I

' ll'iii l.iii.s \. .Inli.is,.,, ilssiii lii.'i Iml. in ilsisi |7ii |||. |'J7_ :,;> \ j
.,_';

J'l. ...-, .\mi. IIi'ji. |i;:i, » \. K, ir-J: /(„„. iiii.Miiliil.l,' ciiiiilini' pin 1 ; //,„., v

ii„i! V. t//,ii iis;si r, \|,,. Ajiii. \'iri. cin,,!,,,,. .s'/. /. i/. ,(. n it. '',,.
(
is'i.ii

- •• Ni-.'liL'i'iK,' 1:111 uiilx III' iiilii'iiii'il in s:i luHi,, :!2:i, .-ii; n. w, .-,1,; ,,1.1 .m,.
i,-|i,,t ,,( ^idiiiiiuMN iiiiil I'liiiilitiiins liiiliMiy tiiiik I : /;;,,|, ii v. (»/,i., ,1 '/ /,'

kii.i«n 111 till' [.iiit.v 1,1 »li,iiii It i- ini- r,,. il'silli |;is Iml. ills. .T; N I :i:,

liiili'l." /;/•',„/( V. I.,,„isr,ll. d \. /,'. ;;s N. K. 1711 {hniki'iiiin,' in li.,-ii> 'li-

(',,. ils:i.-,) Ill .Mil, _'7."i, I'l Sii. Inill. nmiinliii!.' tnini ii iimim'ii.' tiiiin, 'utn

u,iii„„„ \. .Si. I. ..„„./ Ui»v iis:m;) 1,1, i| ,,x,.| |,Iiii,l |,i,,i,-,'l in;., .liulii I\ J-m'
iliO .\lii.-s. il\, i'.i N. v.. >1: Ihiiihiiin til,' yi nciiil Ifii'l ol a (ikitf'.iin I .

.' -/'»
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\.ii Ihli'iin it V. H. l(. I.,. (IS'.T) lil.ukitii; Mhi.l. 1,1 1. 11 in mliir r;iiiL'lit in

4tl \m. \uii si;, ji St i.->.i IlllhV.IV ,1 •l,lhL'>'IMIl.|\ li.iIMiH

inant -Irink ;;iiv hiii' •>( iin'illii

tliiili lii> l'l!l|.l lll.l .1 .S.,1.

'.lill. II

|.l.. ill till tun-
ili>n,.'-lili- II Till I

.( /'

I,. !« iiiiiiiit.iimil 'HI 1 till' Mil. k . //'i/r il><"ti l:;!i lii.| I 1 1 . :s \ I. Ill

).»« I .1 II It I! I IsHdi illll uliM h: l-.-i vlil.l,

il». N. V. JIMI. Jl \. K. 1.'" Mliiiii' -I th:lt III ll.

ill',' ilHSH) 4" lliiii. li-IJ (liir iiMi|.lir ^'iimis piMJi ii mti. ii|.<

lill liitn II lllili t.'iik V. I'muh ill -iili' lill iiilii'i»i^' oiifi'

M Innk lol

II- |.

ilk

/,'. Cii (iHUlli I'JJ N. •'. 4.'i.'i, :ij S. i:. iii^liLMMl ill t'liiiiL' il|ii'ii Ilir «.ilk «illi

\h4 I lii.iki'ii ,111 wliili' iilti'iii|itiii

(ill;; riir. »ii> iiijiiiiil liv tin

L'l't iiiit IlK'k

in iiij; I

II IIIIV I'.ll I-

./.I

'I'I'i , li

v/. - \. (l.» .. ./ ,1 /(. Ul'l

ay of ii ilifi.liir -(iiiiipi ; llnmni- (.,. t lliiiiii sii Miiin. :i;i:l. h.I \. \V. ;is!i

\. /.iilll.Mlll'l .V. •( .V. It Co. I l>^!llll 4-.' (IliMMJ ,T M.I

L Ann. IISII. H S.I. 4,>< I il.'f.ili •ar (i.lis

uf |il,lllir Ih'iii;.' ill'

l«.|nlij;ini,' til 11 iilInT iI'llllllMIIIV I nil lii.iw fi intii il li\ till rill l>'llt III .III . Ill

r. I{. I'll. V. Iir.hii ilsiiHi 174 III. Imi. Iiii nini "i- iiijnn ri.ii. \.

.-,11 N. K. mil. Anirniini.' ilH'.ir.i il'l 111.

App. .'.'ill I lpiiikrMiiiii'< tiiiit <aii:.'lt in ii

lioli- in tlir tia.k «liilr li.' wa-. .iiiliaMii--

ill" til riiii|ili' niiivii:',' .'arsi ;
lliinrl: v.

i,i',ii,liii lit! 41 •'. V. A. JIM. Ml
I'.'.l. \^'i I lirakiiniin «tiiiiilil.'.l .imt ii|i

liiiiiril plank iiftii- II.' liaii imipl.'l Ivmi

tf"\ in;; .-ar"! ;
Ihintiltuf v. Huslnii .1 I/.

/,•
(„!" ll'Hil I ITS Ma--.. 2:.l. .VI N. Iv

i,i.:l (-uitrliiniin iniiii.il I'V pik nf

.(.Ml... iiiiii tia.U. wliili' iittinipl ir:J tn

|iinip nil a inii\in;.' iii^in.-i :
\iiilli < h'

.fHIU Shut A". Cii. V. /Il(i/<7«HI inMllll

t-il 111. 477. .)<> X. K. Ttiil. Alliiiiiiiiu'

IsiiMi s:i 111. .\pp. .'rJS (•.iniiliir h< i i

.Iriit. wli.ii' .•iiiiilint.ir iif "lll.l railway

i;ir trit'.l "o in.iiint a iniivi::u' . h' :
*>'"'

,M„„ \. Til 1. 1 mill.' i'i>. I 1S!I!1| 17.'. Mll-».

II. .•.") N. I'. 47-2 i.n.iliia.li.l ilixalni

1. 11. iip'iatiir iiiil Illll kiiii" Im" iiiinli

It vMiiili! r.in\ -.if.'lyi; II •lv;ll,;l;^•ll <(

'.. I,'. I'll. V. Urit'iiii' (issin iM.'i r. s.

.•,,-ii. :it I,, .-li. j:!.-.. 10 Slip. »t. i;.p

1114 1 I inixpfririiii'il si-rviint wiis in

jiinil in putting' a lull on a piilliy nt-

l.nliiil tn a roiintiT-lial'l \iliilr it was

III million, tliiii' U'in;.' Im Ino-i' niilliy

Mihl li'Mi or -liiltiT a- tlii'iT "lioiilc ' n.'

I.Tli I ; Duifhin: V. Mil II I
1S7H| I, Mo.

App. I'.i.'i |-<rvanl injuicil l>y pioirit

III!.' «it«itr« I ; 'I'llllll V. \iii I III/. i( 7'

.N'. .v. Cu. I l!m(M lili N. V. r.!4. .".7 N. Iv

IIl!7. .Mliiniii'.' lIsiMl' III .\pp. Div,

ln:i. li N'. V. Snp.p. -.".I I inivpi rirn.i.l

lalonr till iIuh ii an oprn lialiliw ly in

a -liip lir \i.i« liilpiii;; to loail. Iii- nvn
li-tjiiinny wa- that In' iliil r.ot kimw il

iva- ii|ifii. ami tliat In- liail li.i-n -iiiI to

that pall of tlu' >liip witlioiit any u iiii

ill;;): I'nt.i r v. Mniiilniiil »'•>./ ( n.

• Is'ii. ><l Mil. I!l. ;t.-i .\tl. Ill Mini!, I il,

iniiil l,\ U'iiiu' iiii-lii'il l,i'liM-,'ii a i:.,

anil till' -i,|r of a tiinni'l at i. pl.i ,• wln'V
il liail alwaVH linn -,lf,' l.i'fiilr tin- I'ai!.

».l-» ~<llli^'lllrn<.|| 1 ; I/,' \ .(,„.i|.l y. I, 'MM,/
(is:i;!, liiit .\iii. is7, 11 Sii. I.:, ,|....

/. I I iMis I iHii I'a J.,:!. Ill \tl lill

(k'lol iinilini.' two pii . r- ,'f |.,pi' l,y

u!. lill a wi'i'jlit wa- >iippi,i II ,|. -Ii{i|,i ,1 i
:

r.,'i V. /....•.. „,. Ml, I. I',,.
I I ml , I7H

M.1-- '.'"i.-i. .",'1 S. K. ii.-,i! i-iivii.l. net

kin, u in;,' tli.it on tlir oo.i^ion of .i |,,i

liin till- ill a faitniv il,iinn.\. .i.i.il

liiiiniii'j plank- lial Ui n tin,. mi iImaii

l.y till' 111, HI -rut to pi. I It out. -I,.ppiil

ill-Ill.' till- i-liinini-y wliilr tin- -aim in in

was piittiiiL' out a -.inn. I liif. .in.l w.i-

•liiiik anil killi'.l In .i plank i: l.m v.

1 ,1,1 Mi.iii l//i(. (',,. 'i l!iiil , li'iii Ml, i;ii«.

Ill S. U li7S I imU loVilino ,_'r.llill;,' liail

111', ninr -Il U-nt a- to l.'a\.' an ii|M.iiiii;»i ;

ill Ki* lit V. U'f i/iiii/Ziofritf I'.lirltu- if

V/i/. »•„.
(
|S(|i|| 1114 I'ii. im. 4 1 Ml.

iiHli (-rrMinl-i -l.TV.' <'aii!.'lit liy InoUiii
.i|i.'i' of piilliy a. Ill-- wliirli III' wai
n-ai liinL' I : /Vi/im \. slum i lliiil , 'JJ

l;. I. :L's. 1 7 All. SH.t I,ton..- pil..| mar
II. Illll 1,11 on -<i\aiil wiiikin;.' in it i

.

.\ railway sf.r\ant i- not m".;Ii..;i.|il. as
.1 in.ittii of law. ill failiii;: to look mil
for II -I nut 111.. .I.iii;.'..|.iii-ly .lo-i. to tin'

trill k. «lirii. III. ha- no know liil'j... a..

Iii.il or loii-lriiilm.. of tl vi-tiiiir of

-II. Il -till. Inn. //iivs V. \ 1,1 III, III I'. It.

I'll. I I Mil r 1 \. I). p.'S. Ill N. U. li.-,.-. ;

I'll.' SI ill, . U. ,( A,', r,. It. I'.). V. .s'/ii/c

(|«.!isi ss M.|. .-.li;!, p.' .\tl. -Jll ,,(ri'.t

.'iir ('iiiiiinrtoi injiirnl. ;\liili' .'olli'itiii;;

f.iu-. Iiy a poll' iinii-iially n.'ar 111..

traiki : I iil, i i;lii,ii,il ,t U. \ H, I',,, v.

Sli iilii ii-,,ii ,|N!l!ii -JJ
i;.\. ;-\\, \|,|i,

-'.'II. .it S. \\ .
Iiisr, ii.iii.'iii,.ir -trihk l>y

'liail .lam- nnii-ii.ilU rlo-.- to ti.nUi
! ..ii!i ilnilory ni-;;!i..'i-ii.-.. i- nnl iiif.r

''.'r. a- a inatli-r of law. wlii-rr, owiii;;

111 th.. -..I'aiit- a.nini.' no tiiii.' for i'\

.iiniii.ili.in. .iii.l Ih'Iiii; olili;,'i'il to look
,|,iw II to ...., \\\.i ;t' 1,1 -ti'p. Ill* wji'i ran;.' Ill

i.i I wi'i'tt a . :i' .w... Il 111" wa- pi I -hi 111; ami
, hank U'^liii. I't'. li.i.k, still I, lit, III V.

1 /,. •/,. .1 \ . U .
/,' r,,

I ls!i|
I bU Ui.i,

i-.;s. lu .\. \\ . im.

t!

I

I-

I 'S
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A •«itrhninn wlio prii«|i. n lirnki' .l.ilf
on ftii- fiiiiii iif n Mill iiir ii- it ii|i'

iuihkIii '• 1,1,,,^ f„r tin' |iiii|Mi-c of iiiiKiiit

iiii.' thr liir if. hi- iliitiii iriiniti' liiiii «ii

<l<>. .mil ill tin- iiiaiiiii'i' (liat li.' i» v\
|M.t.-.l f.l IIHHIIlt, i^ lint. M» lllilll.r of
liiw. (.'iiilty „l iintrilMitniv ii. •.'Ii^'riicr,

ullli<iiii:li III!' nliir iH loiM-'iii iu s.'ik>'t

iiihI i'. In'iit, »li.ir it ii|i|H'ai<< III liitii III

!»• -Iniiu'lit, 114 the Im'IiiI i. iliii'.'ilv .nvay
from liix. /ViKiir V. Hi.,iM/m i

. U i ,',

(I Nil.-, I i; M,,iit. 37l', ;m i.. k. a. mii,
4:1 fill'. HI

.\ii I'iriiit li.v n railinail rmplMyfo to
<oii|ilr i.uH with II iliMulnir «liiili. jiwt
lirc\inii-l\. Iiaii luiniiir IIm'iI iiimI f.iilrti

ill ii|ifrali'. 14 mil mi.i.aiilv ihulii.'iiit,

Hhiri" IliM Uir hill l.i,.|i sliakiii |,Mi,o,

mill. Iiiiil it Ihim ill iiiilir. it wmilil |ii,,l>

iilily lian' rriihiiiii'il lim^' |,iii;» i'ii-iiit.'li

to iiiaki' till' riiu|iliiiif. It it nt li'a>.l

n i|iii'-liiiii for the jiny wIhIIht thi-

|ihiiiitiir tta» »arraiit>'i| 'in iiiakiii;» tin-

M'liiml iirnrt to iiriTt thi- «oii|.liii^'.

f»ii«/i,i/ V. r,nlriil If. ,f /I/,,;. („.
( ISIM))

8tl (ill. ri.lS, \2 S. K. Il.ls.

A linikriiiaii >•< not. at niiittiT of law,
(rnilty of iii7.'lip'iin< in sti'iipinv' iH'taiTp
thp railt of a sinnolh |ia:'k to »iilk
20 or 2:1 fii't to a HHitih in mhan.-p of
lar^ nioviii); at a ratr of »| I imirli Ic^m
than tii» imn. «o us to |iii'M'iit iiciuiiy
for injur;. . from lii« fool lirin^' <Mii;.'ht

bct«it'M thi- jfiiaril ami main rail-i U--
<'aii««' of a Mrfi'ct ir tlir liliH'kiii;>. of thi-

rxisli'iicp of uliicli hv uaH iciior.int. anil
which ho hail no rra«oii to ii|i|iriliiiii|,

KriHiirr v. rhirmm. M. ,f St. I'. II fo
(1S!).1) 88 Iowa. 1(1. .">.-, \. \V. I'S.

To a'we waliT K|Mnit iisnl in lillin^

rnKinr* ai.d watiT cars, a (.tart ii|iwaiil

in the usual manner after iisinj; it. hv
an cmployiH- who knows of no ilefis't

tlicr'-in. is not ni'«li;,'cnee. 7''jii.« if /'.

It. In. V. froir ( ISlft) 3 Tex. fiv. Alio,
ilili. 2J S. \V. ICJS.

An inex|ierieni'eil employee was not,
n« a matter of law, noKliK<'nt in ii;,'ain

ntteiii|itiii;; to fi ed a uinchine in the
ii^iiai iiiamicr. after an inilication of
ilaiit'ir in iloiii;; -o. wliire lu' iliil not
know what he nii;;lit to i|o. ami first np-
jilieil for ail\ice to the Mi|ierinten<lent
liy a look, anil riiciveil a laii^'h in re-
ply, his kiiowl(il}.'e of Ktiirlish Is'in;; im
|icrfiit. riiiler siiili liitiiiiistaiHTs. he
mii:ht not ha\e known to what the un-
usual ii.tion of tile iiiacliiiie was <lue.
nor what he oujht to liaNe iloiie iimler
the ciri niM-tanics. Itilijnfn v. Ilooii-
•ii,(Ar« IliiUiii Co, ilSK.^i Hit .\Ia^.s. 2U
41 N. K. 2r,.-,.

A wi'vuut is not neglijjiiit in failing'

to pnoiile for »»ip rontlnifeniv „f ,(„
hriiikiiiif of II chain, laiitcil |,y' n ,|, i,,(
o| \. Iilili lie colli, I not h.ne' I..,,, .,
|Mil,i| to In. aw.ire. //...,«,„ V. I/',,,,

Mhh.I, III Se. Sc„. Ca,. «,|, s;.
, „

,

I.';.••; Ila>.l..li y. r„,„ \„,, („.,,.,;
WnikH i lllllh ITS .M,i,.s. »N.-,. .VI \ y
lll.t (chain broke from Inhei. i,t ,1,.

feet I

.

A mrvaiit iniunsi l>y the hniKin.' „t
a Hiipjiorlini; chain while he w.is I, ,ti.|

lint; iron (.•inh rs cannot Ih' ih. I.ii,.,| ,,,.,.

liiliiil. as matter of law. in a.|..pi o...',,
mcthiKl of iloiiDT the w.uk «hi. I, .",,,

ilanu'iloiiH in ea>e the cli.iin [.mi,. , ^
while the eviilei fail* to .li.,vi |i.

,1

he hail any kmiwle.|;.e as to Hi i„||
lion of the chain. linrml v ii,l,„
iI'Min Hi App. Iliv. .V-,8. 71 \ V s,,.,,,

I t!l. I>n the lirst appeal ( IS'ei, 1 , \,.,'

Iliv. ti-.':. Ill \. V. supp. Hi th, ,!,,'
liir hail U'ln iheh I [.Miiltv of i„ .|i

fence, principally, as it w'l.nM ,.,",„

fioiii a comparison of the two ile. i,i,.ii.
iHcaiis,. Iii., ,„vn li-liitii.nv sIi.km.I i,,„t
he knew the mctlio,| of piiMclur, i„ I.

luioafe.

W hero n wrvant in n Hawmill. \ l.il.

piilliiii.' haikwanls a slah thai « i. 1.,,

iiiMvy for one man to carry, slipi., I mi
-ome wet hark ami fell 'a-,,!,,,! ,,,
liiin co;.'w heels, hi^ co.it riliiiloiy m. (,

;jence for the jury, if tlieie is en.|.|,;l>
that he hail not Inch wiirne.1 an. I ,li,|
not know that the wlinls were 101, ,,i

cieil, Siitjliiida V. Ili/nf (|s::i| ui
Mich, IJil,

The ihfcnilant in nn aitimi f.., in

.i"'i<s ••! il hy the liiir-.liii!,' of ,1 ,1,,,:,

'iilve in an air hoi^l was m..i is i„,i
fioni lialiility on the l'iomiuI il,,,t ,/,,,:
litr, who was o|M.ratiii;.' I he hm-t I „l
Mie full presume on. in xi.,!.iii,,„ ,,i .i,

lections pre\ioii,ly ;;iv,.|,. an. I h,.|,, ..,.

making nn itti|ii'iip, 1 n,,. ,,| ,1,^. „,.

raiatiis. the e\ii|iiiir Uiii;: ih.it it » 1-

impostiiih. lor the o|.cial.,r ti. k' .. ,
,

amoiinl of pie~,iiic l» in;.' ii-e.l. .v '
, .,

V, \i iilkrr <(• /. I//,,, („,
I
|:io| 1:1

.Mass. .iliT. 111! S. K. 7s_'.

.\ servant is not to lie hcM l'imIi' i.f

iicKlij;eiice in ri iirniiij.' to pi,,i.,i i.i,

master's piopirly i >cc 8 .•|ii|. ,„ ,., 1

lifter lie has icadieil a plai f -it, iv.

Ih cause mmmc iinforc^en caii-i im.r
Veiies which, collie ri ill',' with tin m 1,1

ter|s ncfiiiyeniw. pioilmis an inimv
which reasoiiahle aiiil prinjeiit |.iir-ii:!it

coiiM not have ant iclpaleil, I'ul'.'.in

I'tlliirr Cm- Co. V. I.ililil; (IS'l'i 11)
III. •-Ml'. IH I., |{, A, -Jl.-i, :ii \, 1:. >,-,,

Allirmini; ( IHIII 1 4| |||. .Vp,, ,11

Diiijiiun^ the leiiia ami gi-mlv hit-



\V1

M'.i.r.tf.KVl K AT TIMI' (tl" IV.ri UY. 7IW

iiTf -I'M'fa I iltiiip

Ihf "rx.i

I, 1- ot law, w

jci'iUI'i ('<i||tllll"IH I'liinliilir to |il'>Hlllrc till IMJIirv

III ciiiiiinl lie licid :;iiill\ 'il (•iil.i'iliiil<ir\ mrlit'li''' . n- i» i"'it

llCIT 111- klll'W 'if' lllllv II |l!lll, tit" lJin«l' CnlllliliolK.

I|ilillll tll.ll llllH l«l II l» III .Illii"« Uii..-.»l..li;

till |o;lil. .iflir lil<l ll|>|>l\ illL' IIm' llllk IS ( iiiiiir\

' n| till' liii.iliiiti iif till- ma
iiihI tli.it liit L'liiiiil •liili<'<

lil> »ilu<>ll. I.V mil' Mti • I
l.> li.

r mill iHililli r. mIhi Ii.k Iniii in

I iiikI IhIiim '• lliat III' ii ilil\iiit'

Mill- lit I >l|i li IK In lii|l|in' 111

III. kiiiiH li'i|;ji'. .1 tiihliiii,' iif (III jury

Mill III' u,i4 mil i.'i|jllv III I mil liliiiliirv

dill' Ir.llll, i» nut -III li iii'i'lJL'i nil'. II- iii'.liyi'ii'i' "ill ii'il In .li-liiil..| »i'i»

( ';l«. 11- «
ilii

ni.lllrl II

rui'i-l 111!" i'iii|

iiir lr\i'lll ,1 lilllU'lV

fur iiijiiili"! i II :il I'l

.S. /l,. .1*1.1. /,.

mi
l<<'i:li ti'i ( .il llii,

Jiiiiil liv lliiir iiiiiiiiiiL' ii«ii>. U.(i7i \\ lull' II •>i'l'\;int rii||ii>« III hi- itr.illl ItV

V. \\i.„i<lhl 1

1

A'. ils;i,i| 4 111

IV\. liv .\|i|i |s,-i, 'J.! s. \\ ;is:

A lliilli' rlll|iliiM'i Ullll \\,H Ik'I'II ill

ll.lli |i.i|...iiiiii-

l.v Mil

U'.l-

.lii.'i III if I III

iitti.l III

' iii.i-li r.

iri.l I'V iiiliiiliii^' li.nl ;iii hIiIIi' in llir n
ml. ii.i iif II tiiitii'. ».i' lull mil '.'iiilu "I II l.iiil.liiiL' III

ihlli' iil.rvitii; iiii III. lit III till' iii.i-li'i In

-'.Mil' l-.iii.l- III. Ill till' ii|.|.i r |i.iil

ili'.l'.

!>( i.illtlilllltlHV III L'll'_i'IM III u'l'iiii; ,1 III,. |., I In 1' III- r\l-l. Iiri iif III.

Ill- \Milk I'l'llllll-r Ik' kl tll.ll till uir it i- iiiiiii.it. Mill llml lir alil II.

I.iiil lit till' I'lilry. rtliiTi' it liail Urn iliniliiiiil IIh' jMriml nf lii- i'\|ii>-iiii' l.v

I..1.I lit till- I'llliy on jilrvinil-i mi .i-ii.ll- .1- i.liii^' til till' III

liili' it «ii'» -iifi' ill till' iiili imr 1/. I.I l.i.l.li

iif il.i

till

ii;;i'r nil II

nil- III' ll-^il.

V. /li'i'i/i iili'll i'i"ll I'l

III! Inwa, liill. SI \. \V
(I s-Mh I'll,

Ull,

• ti<i-iuii'i .f ih'ih.Hi r„. V.

(issr. I t|H III 17 1. H \ !•; .110.

Till' ijllr- tiiiil of riintiiliiit.iiv .•li lAJ.Irllri' Hint III. lint ill ll.lli -.liil

IIh' iiiiit Iif II lliii'iii.iii killi'.l l>\ iiiti
I

-liiiik fimil .III I'lirllj. illlll'llt III. IVII

till

I

i.ll'llt lll.ll III' klll'W lllllt till-

I lll.ll' Int. I » lll.ll 111' till till I'l' ii iiil-

iiri. Ill' liiiik iiji «illi lii- ll.lli' iiii--ilili'. iiiit mil* In i iiiitin.lii I lii- li-li-

iiiiiili i- fur till' jiiiv. wlnri' lie iiiul, imniN llnil lir 'iiil imt kmnv of it. Imt to

liuilly prior tliirrin. -riii .imitliir pi i -li.m In- kimii l"l;;r tli.nnf. Il'iikir v

liamllr llii' »iir uitlimit iiijiiiy. /

,/,' ri'ilric I. ''ill I .( /'. V. Wr 'Jilll. X, i:

If/./. ('„. I I'.iiiO) iTii M.t^t.

MM.

All. M.'i

n, (ISItSl r..' \. .1. I,, l.'il. 41 liiliit wlilili. ill IIII iii'linii

.MliniK'il ill il*-'!!!) r..'l.\..l. I,, .i^'iiiii^t a railiinnl nniipaiiy to naiiM'f

i'U, 4» All. liMT Willi lii'i .1 lii

a li'li'^iapli
I

ll poll'

i.'iiiaii at fill iiHiirir-. -ii-l.iiiir.l In in riiiployrt' in

a- i.'iiilty of I iiiipliii'.' ir-. avrf" tliat llir injiirv

iitriliiitory iii'i/lii;!mi' piirlillinv' ninv
I'.ir lii't .liatli iliir ti -ll.i. k of I'll

tiiiitv ('oniiiiiiiiii atr.l tliioii;;li an iioii pl.iinaiit li.i.l ri'.|iii'-li ,1 tin'

till' p ill' fri an I'li'itiii liL'lit

ir.i-i'inr'l liv -liiiiiiilini,' ii.ir I'rrliiin

ll|lil>i-ll Irfl ..II till' llark". Uliiill llllll

ip.iiiy to

wiri' III ,t iKiriii' liy till' pull'. I'lil wliiili ii'in.i

ll iiioM. ami uliii'li 111' -iippii-i'l Ii.kI liii'ii

•ll.

mil' ill ion. art «i 111 III,' III !* lor I'. It"*. Ill

iml that. In

i|.| ii.it .11' 111.

1.1 1\ I'll till

III. jiiiy iipiion thr i'\ iilrll. Ilial till' t.ol- li11' «a- iii|iii .1. lit ilifiilii

ilMil-li v III

-lull

111, it till- I'lirhii' li;;lil

vMii' in rontait. iiii.l tliit tin' iii-iil.ilion

nf til" wiri' at till' point of lonla.t li.nl

ll.lli Horn oir, wi'ii' not oli., r»alili' to

.'III' .-lanilin;,' uii tlic ^'roiiml. ami tliat

111.' .Iii'ia.-i'il liail no kiinn li il'.'.' of llii-

i.iiiililioiiw. iiotw itli-lamliiii; Hi it lir iliil

mil ii-i' (.'Iiivi'!*. it appiarin;; llial iioni'

Will' ii-i'il liy till' I'riipliiyir- of I lir lili'

l."rapli riiiii|>aiiy. /».. i/i i \. Ilnijtil,, Hi n

<nil fjrclnc V'o. tlUllTl 2(1 .\p|i. Div.

l.M. 4ii X. Y. ."^iipp. S74. Wlii'ii' till-

rv ill. '«((> on flio part of plaiiitilf tiii.U

to -li.iw tliat lip >va» ni'M I Ufoii' in tlial

p.uii.iilai part nf a rnoiii wlnii' In- was
iiijiiii'.l liy i'i.iiiiii<! into ronlait with
niiii'liinery wliicli he ilici not «•(, owinj;

to the obscurity ; that he had no actuul

III I.I ail' iiii: tll.ll till' niipl.' .'Il'-rnt.

I'lilil'iiKih. i\ r, ,t v(. /,. U. »•.,. V. HI-

».,.../ I I'.Miiii J."i h .\pp. 1.71. jS N. K.

Siirt.

' Wlirlv a lir.ik.'iiian attrnipti.l to iin-

rniipir a rar at ni^'lit. with kmovlril^'i' of

till' .ili-i'iii'i' lit il- .haw li.a.l ami tint it

\va- I'l.iipl.il with an iriiii i liaiii. ami wim
i-ni-lii'il lii'l Willi till' I'liil- of the two
r.irs. an arli.ni iii.iy lir in.iintaini'il for

Ills iliatli llllll— 111' al-ii kiii'U that tin-

ili'a.l .uii.'l. Iiiiiii|iir-. anil I'los-lM'ain,

wliirli, if ill pill.' Hill in propir iiinili

ti.iii. Will- -iilliriiiit to hoM tln> cart

apart, wi r.' lo-l or wortliliss for the
piiipo-i'- iiilrMilnl, liitiiK'i \. Mtsiimri

I'. A". < o. I 1^ i;'i HO Mo. Ap|i. tjti".

In tlliiwiH aUcl t'u. V. Hishyiiianowtki

i'l
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i^.

'"" MASTKU AM) SKKVAXr.
f,„„. „^

An h,.tn...(;„„ or, .•,„„nl,„t„ry n<.ol,>.n.... is not ,,^,„i,,,l ,,|„,.W .s ,,,. ..vi,,..„.. H.M,,... ........
I vk.,„wl..,J „

'

.^•uv. ..,„..,.„.„,. liu. it is,„„..,.,..„.„,.„.,.,.,,.„^-„,„
J,.: j :

'. .• tlin.. ,.„.,.„.„s,a,„.,s ui.l. i„.„.,„.n„ns ,|,.t. if the .....v. nr i ,

: "t
'"'''^^ '";;'"'^ '•''••-- ."- ~. 1... was ,„i„v ;.f .: i

;

ton „,>,H.o,,,,o ,t, n,-t,w.,.l,s,a..,li.„. |,i,s k„o„I...|,.: h<: „„.,,,,.„ ,

Whoro tl.r sc,.vn„t was not r.l.a,.;ro.i,lo with notioo „f tl.o fa,., ,l,,rt.l.o c,....,...,.ra..<-,.s ,„„i.,r whi..l. ,h,. ,.,.„,,, ,f ,.,.„. ,,,.„,;,.,;n.W.. to .. i..„..u.a ,ad a..is... at the ti,..e .)....; the:!;-

,

'i- , i:;.

320. -and understood the dangers created by those conditiorn-
" ...SOS whoro the servant's knowie.i^e of the eo,„ii,i„„s is not .lis,;,,,.
1. or .s so appa^nt that a Ju.. ea..,.ot. 1. ,.,n..i,t<.i t., .le..h..': ,

'"' • - lu.ow of ,h<..... theess,.ntial ,p,es,i,„. is whethe.. he als„ ,- ,

.>• '--1-1 tlio .Ian.e,. U. .-hieh those eo,„H,i.,n.s wonl.l s.-hje-t hi
.1 .< pnrs,.e,l a eot.ain eonrse of eon.L.et Whe,.eve,- the evi. ., Nno^ ..eh as U> j.jst.lA- a eo,„.t in sa vi... that only an aflinnative a ^v ,•

(iRnn) ifio Til. 4r.n, 44 v. k. sto ti,o
ooiirt after r,.iii„rking fl,„t (1„. s.Tvant
nsiially -assumos" (1„. risks „f tlio srrv-
i«o as ,n...-..as,.,| by a known .l..f,Mt.
statrs that tins ml., is snl.jct to tli..
'j'mliti.ation that "tho s..ivant is not
<iarg,.a|,|e with coiif rihutniv nc.^'li.r,.n<(."
If h.. knows tliat .l,.f,.<ts exist, lin". .Iocs
not know, actually or (ons)in,.tiv,.|v
that risks pxist. Sw S -iiiH,,. „nir
lint as the aotiial rnliii^r was that
tiio plaintilfs knowlcd^'c of tin- in-
M.ni<.„.n<.y of th.. lifThts fiirni<ho,l
for work on a daik an,l storniv ni.r|,t
•11,1 not indicate tliat he knew of'the un-
safe oondi'ion of tho pih. of ore and of
the risk m workinjr near it. it is njain
that the deei>i.,n ini-ht In.tter have heen
put on tho jrround tliat the material rnn-
.lili.ins oroating the danger were not
Inlly known to him.

'Hrrrick v. Q„i,il,i/ ( IIMM,) 41 C O
A. 2!I4. 101 Kp,I. IS7.

' In r/,i>r/(,o i(- .1. A', r„. V. SlrrrHH
(I'JOIJ 18a 111. 22U, 5!) N. E. o", Af-

he!'!''?.- /'""I' "' "' ^fP- '•'• i* " "
III Id that nej;li;.'em-e was not i.icdl.uhl,.
is matter of law. in le-ard t<. the .„ I „f
a iM-akeman who trans^rn.ss,.,! a rule ,,1'

theeompany in d,.se(.ndinf; a ino,i„.r,,,r
oil till' .i;h. towards .ieoalehut,..tli.e,i.
denee heinn. sueh that it was not .e, .,,!„
hat he knew or ouf;ht to have k„o>M,

oh.ito. "'
''"" """ **'•""« "«" '!'«

'Cv/Hhs v. ilrrnilirld (18!)S) IT'Mass 7S, -,l X. E. 4.-,4: M,i,l:,r x. Hill
<t"ii (isii.,) !.-,() u. s. ;ini. :)!( l p,i .11)4
!"• .Sup. Ct. Hep. 4,i4 (plaintilfs' .,»

„'

testimony not eoiifradieteil
i : rhini'i,. ,(

(';-''-('\/'"- * '''""/'/' (ISitSI 17(1 111
I2i. ..2 N. v.. 027, Allirmin- (|,Hii7i 74
111. App. 14H; l.rominl v. .l//„»,., ,.,„/,

v

.v. /'. .( S. SI,: M. u. Co. (ls!i,;i ,;;|

.Minn. 4.S!I. (i.-, X. w. Uis 1 ; ,s„,,/.,
,

l.ihrin (lS!l(i) (i,j Minn. ;i..i7. ,;,s x w'
.hi: W iiotilln V. Itiilulh Lumhn < •/
(1^«<) .i7 Minn. M.S, .Tt X w Vil'
}'niU V. f;mifh Park Fnu,„lni rf 1/,,,/,'

Cu. (1,S!I7) (iS Minn. .il).-,. 71 V \V '7';

'

Ihimiit V. I.r.tin,il„n Cml Mi„. m
(
1S88) 97 JIo. U2, 10 S. W. 484; Vklnr
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Till- insti-UPtions slmiild 1m> coiu'licd in siuli liinptii^c :is to mnl<o it

clear to the jury that the sonant cannot l)p ]>rc<-ln(io<l tnnii rrcovcrini;

on tlic prnnnd of {•i>ntriliiil«irv nciiliectico. unless lie was I'liar^'ealilo

with a knowlccln-o not oniv of tic<' (h't(M'livf coiiclilinns, but al.-<i ot the

(liiii"frs creat«>(l hy those conilitioiis.-

C„(il Co. V. Miiir (1S04) 2n Colo. :!20.

2(i T,. K. .\. 4:l.-.. :W l';ic. ;rS; llrrriilrnf

V. nuhiiqur <(• N. ('. //. Co. (ISTli :):t

Imvn, r)S; rrnrl.rr v. /{ini/.-s (ISSS) 4

Times L. K. M24 (ffirl in soilii -water

fiietiiry faifeil to proteet lier face liy a

iiia^k I ; Htirliiliiiiiin v. MiKiiiijIit i
llliil I

ITS Mass. 242. 5it N. K. 2114 (mi>li(iieil

treneli): Snilt v. Siiriiiftliihl llSIMI) Kl

.Mo. .\pp. .•(12 (side of treneli fell in.

ewin;; to the biirstinj: of a water pipe

wliieli was oausoil l>y Mast in;; in tlie

iieiiililKirlioixl) : llrihlidhl v. Chlrtiiin

Su.inr K<f. Co. (1S!I2I 44 III. .\pp. 418

(dust and refuse matter, not ludn^' llior-

dii^ddy removed from a kiln, ijrnited and
evploiled wlien water was tlirown on

it) : (lulf, C. d- N. /'. A'. Co. V. Vrirmriii

ilMOl: To\. Civ. .\pp.) (14 S, \V. Tim

ikkI was used to lift ofl' the halaneo

wliecl of an en};ino and set tlie maeliin-

er)' in motion)

.

The foreman of a blaeksmith shop is

not. as a matter of law. ^niilty of nei.di-

uenee in using a wooilen <rane and eliain

furnished liini for hcdding up heavy mat-

ter while \V(uking thereon, iiistcMcl of

ii-itii! trusses, wiiile workiu;; upon a

~liaft niueh heavier than usual, oi- in

standing eloso to it wliile supervi,.inir

tlie work, \i<hiilflft v, CiiihIhI I'lnli-

lilnxx Co. (lS!t4) l::i> .Mo, ,>.-,, 2T S. W.
."iKl, 2S s, \v. mti.

The question of oontrihutory ne',di-

L'enee is for the jury in an action

ii;.'iiiiist an elevator proprietor to re( o\er

dania^ies for jM'rsonal injuries sustained

hy a machinist who was en^'aged to re-

pair a broken freifrht elevator earriaiie,

where at the time of the aceideut he was
at work on machinery, facinir another

wiirknian, with his hack to a pas~en rer

elevator, and was cauu:ht and pr"ssed

ii^rainst the erosshar of the freifrht ele-

vator hy the elonj/ation of thi' piston rod

of the other elevator. wlii<h hi' ti'-lilhil

he did not know was dan;:eious, or hi'

unnhl not have worked there, h'liiiii v,

I/c.i/rr llSilSl 8S -Md. r)41, 41 .\tl, lllll,-,,

the rule that a man who voluntarily,

i. r.. tinnecessarily. encounters a seen

laii^'er, which by <u linary care and at-

tention to his own safety, he mi^'ht have

avoided, shall not recovur, is applicable

oidy when the danger wa i vi^^ilde and

avoidable, so that a man >vM li ordinary

cari' of his own safety would avoiil it,

and 1m' eliari.M-\lde with w.ml of ordin.iry

care if he did not. Lord Voun'; in

<liiii,t V. Ihii^.lnlr ilss:ii 10 .Se. s;,,,.;.

(as. 4th series, l|.">:i,

.\ servant is not jruilty of eonliilu

tory negligence where, owing to the I,ok
of in-trnction, he doe- an act which he

does not know to N' lik(dy to injure him.

ell irliiiiil U'llliiKi Mill Co. v, Cii.-iiiinii

{ iss'.i) 41! Ohio St. 2s:i, :! I„ 11. .\. :',^:<.

2M N', K, 4llli, the court riinarking:

"Igtiorani'c may he n nii-fortniic but

when it is not wilful, and no duty iri-cs

to 1h' informi'(l with the means of int'oi-

mation at hand, it is not ncgligoKc of

which the person ehar'j.d with the duty
of giving propir instructions on the sub-

jcit. which lie failed to |ierfonn, can

complain or take advantage."
.\ complaint alleging tliat plainlilV,

while engaged in unloading bo\is I'mm

a dump car, was injureil by thiir having
Iks'U carelessly and negligently pined
on the car, s\illiciently states a cause of

action, since the servant is not bound to

allege hi- ignorance of the dcfi'ct in the

maihiiury, hut iniucdy his igpiorani-c of

till' ri-k of u-ing it, Ihrnrr v, St. huiiiK

<( S. /•', II. Co. (IIMID) Sli Mo. .\pp. I2!l.

.\ general alh'galirui that the plaintilf

was frei' frcun contributory neL'ligcnce is

not oveithrown by a specitic avcrnu'nt of

fa<ts, niMe-- they show that he knew, or

had opportunity to know, of the daiigi r.

Salt III Sliiilc li Liiiir Co, V, C ri l/i

n

(1S',I4» 13!) Ind, 141. :W \, Iv 411.

A (inding that the plaintiir oinjlit to

have known of the e\i-tence of a dcfi'ct

is not iui'onsistent with the absence of

eontributoiy negligiTiee, l,r Mini v, Cii-

iiiiiliiiii I'. I!. Co, ( ISMIH IT Out, .\pp,

l!cp, 2'.i:i, .Mllrining ( ISS!)) 1,H Out, IJep.

;il4,
'

.\ rcipiested in-trnction that an em-
ployee who vo'iintaiily puts himself in

a place of danger, and is injured in con-

-tHpuMice theri'of, caiutot recover dam-
ages, is properly inoditied by adding the

conditional clause, "'f he appreciated

the (lanL'cr, or in the exercise of rea -on-

able diligence oiijjht to have Lcou uwure

:!i
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[niAp \ix.

In (l.tcnnhilii- «Imi1„ r il,,. .la,,:;,.,- was cM.ipn.lir.TKUHl. it i- ,,f
couis... Miiii.rii.l l,,c,,„M,l, !• ilio ext.ciit of lli- scrvaiifs <.x|«.il, ,„,.
S«'.' <-liM|.lrr .XM.. /„,../. And mnpuvo SS Mi ;i!»7, /yo.s/. (,,,|„,,!
ril.v. a <..cva„i w|,n ,.„-m..-,.s spvial skill i.n.l <.N|«.,.i..iMv will l„ „„
•'l'l<' '" ••..•„v,.r ,lai,iM.:vs \„v an injury causcl l.v Lis iniproprr l,;.,,,!-

liii-r.f an .•i|,|,lKin.'f will, ilic proi...i-ti..s of wlii.'h lio niiiv 1... pn-,
|

'" '" I"Tf.ctly well ;.c,|MaiM....l.-' On the otlior lii.nd'a .luii::,.,-.,,,.

'i'"l<' "' 'l.Mlini; will, an jiiiplianco doos not n(>c(.ssarilv Wot.n nr-li-
ii<-ur,: wlioiv ilio s,.rvinit was unfamiliar with the 'instriini,.Mi.,,li,v
xvliicji lie \\:i- rcipiii'cd to nsi'.''

Anutlicr cUni.nt f..r couMdciation in tin's onnnrcfion is tho .,|,|„„-
tnnity wl,i,.li tl„. s<.rvant may luuv had for ac.|iiaint,inir hims.lf with
t.lic p.-ni i.ind.iit to tlic situation which Ictl to his being injured. S,.
cliiiptcr XM.. /,W. and coniparo §? 401-404, post.

321. Unexpected situations; negligence not predicable in regard m.—
nf if." Miirpliii V. Clti) i;,i,l Co. (IS!)!))
ir.' .\iii.<. :;l'1. :,-2 \. ):. r,ux

ln>lnr<ti()ris wl.icli |iri'.lii;itc tlic in-
tf~lii(c's i(iriliii,iil(,iv Mi';;Ii;;..ric.- nn lii-t

-Iniii;; (..rl:\iii :ic1^. willi wliidi lii' was
'liiii-i''! in il |i.iiti(iiliir «:iv. ,iii<l pictcr-
iiiiMiiiLr :ill iii(|iiiiy as til t),,. fact of
wlirtlicr III- not lie l;ail kii(.\vlci|..'c tliat
such ai-ts wen- iii-L'li,i.'ciit. arc ciidricinw.
I.olll.^ri/lr ,( A'. /,'. („, V. .Inlirs (l!)(ll)
l:ill .\la. 4.-)ii. .'io Sn. .-,SC,.

It i^ nut criDi- til rliaiiro tliat tlioujih
tlio appliaiiir was (lcfi.<i ivr. ami plaintTir
kniw. or liy tlw liso of onlinarv laro
lonlil liavo known, of the ilif|.<t. Vi't. if
tla^ ilanjror was not apiiarcnt. amlVoiild
not liavi" liiTii apjiarrnt to liiin liv tlio
use of onlinarv larp. tlun lie wotil'il not
lie sriiilty of nc;;lif.'cnn' in tr.vinL' to nso
it. if ho otIiiTwisc iisril rca-.i'inal>Io care.
Iiitiriintioiifil it a. y. It. Cn. V. (loiirh 7
(IS!)!)) 21 To.v. fiv. App. .-,7!i, -)4 .s W
307.

'

In an aition for injuries oauspil hv a
ilcfirtivc inacliine. it was liclij to l)c 'iin-

piopcr to inslrni-t a jury tliat. if tlii.y

found tliat tlip servant Wiis n(';.'lijr|.nt

nrid tliat liis ne<;lip'nie was tlicrililcit
cnilse of his injury, tlun. even tliou};h
this niai'hini'iy was defective, the serv-
ant was not entitled to recover if he
knew of the defects. The position of the
court was that, under such an iiislnir-
tion. the servant's nef;lij:cnce would only
defeat recovery in case he knew of the
defects, which is not the law. Chris-
lianann v. Pioncrr F 11 ni i 1 11 ii- Co. (lS!)(i)

92 Wis. (U!), Or> X. \V. C,!!!). It would
aevm, however, that such an instruction
niiglit have lu'i'n more proijcrly pro

noiinced ol.jectionalilp on the "•i.niiil
lliat it dill not direct the ,iftiiil'i,.ii i,f

the jury to the neces,ity of proviii- th.it
the serviinf wiis cliiir;;eahle with a .,,iii.

|iri;hension of the dangers crciitcd i.y tljc

' Ifiifi V. .Jrffnra (1SS7) 80 Kv. .Ii;: .5

S. \V. R(17. See also 8 1.14. note 1. „„/,.
Iilliirs n. Claw ,(. St, 11.1 V /;,//-

(IS!)!)) .14 r. r. A. ."..-,11. !l Keil. .-,7' 77,."

I.i-:if ridiil: (1SS7) .'II Fed. 477- // //

V. Siiiithiiii I'. Cu. (1!)01) 2:t rtiili '14

(i.l Pae. SI 4.

An employee is not. as niiittcr of l,w.
fruiltv of coiitrilmtiirv neiilii'eii, , in
woikinK next a pile of hrinlici iiil..!

without cross pieces, hv the fallin - nf
which he is injiireil. uiiless he is muH
ciently ncipiiiinted with the piliin; of
lunilpcr to know that lumher iiiliJi in
Ihiit Wiiy is liahle to fall. /',//,,,„ v.

\(in<i,ian.'<rft Moih. Co. (lH!)ii| I'l |'
I

(Mi. W Atl. ';!(). Whether an ine\|„ii'
enccd person set to work at a plamr.
and injured while attempting; • 1,-

move the slnn irifrs when the^mnrliiiic
Wiis in 0[ieriition. Wiis ^'iiiltv of cmitiil.
utiiry iicirli^'encc, is a i|Ue,slii,n for tlii'

jury, liriimtt v. Wnrnn
( I!lill ) 7ii

X. II. ->li4. 4!) Atl. 10.-,. It is ,„,,,,.

er to in.striict that in dcteniii.iin?
whether ,-in employee injured hv put-
tuifr his hand in .a lin'tcr to remove
motes, as he had seen others <lo. was w-
lifient. the hrciist Iniard of the liiiter

haviiifr iH'cn caused to jump l>v iin m-
ciimiilation of motes, of which' he «-h
unawiire. his inexpcrienci' mav hi' con-
sidercil. Ilillftbuio Oil Cn "v ll7,iVe

(IS!!); Xc.^. Cn. App., oi .S. W. 4J2.
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(l:mil<'ri>tH '•on-
Whorc tlio ininrv ivsiiltc.l solclv In.tii aLii^niiai

aiiions of an .-"r^-ntiallv t.iiii".i-Mry iin.l ^.nv.uVu- ArM-uruv. .,r lr..„i

-„rli <-nn(liti..iis npcratiiii:- in c.mil.inatinn witli p.T '.aiirrit .Ict.vts in

tlic nlant, the iiU<"[\<-c of coiitrilMitory np.irlij^vii.v may oficii 1«> n-

IVi-hmI t.. tlio c.ncrfion that tlic situati-m whi. li llni< .uywu^m <\ was

,i,,l (iiic whicli tlio scrvaTit wa^^ riMinircil to aiili<M|iat<'.»

•"A ppr-on i!» not cnlpalilc nncl an-

^u.ialilr iit law for failmv to av.'\t or

i,x,.i,l pi'iil tliat .oiiM iHit havr Inrn

Inii'sccii liy >iH' in liUi' circnin-tano^'.

ami in tl'ie cM'nisc i)f »ii<li <ari'. a-i

«,iu1il l«o rliarattciistic nf ii iiiM-lriit

p.r-ori *n sitiiati'il." Tiirnrr v. anhli-

l.rn l.umhir fu. (ISlMi) U'.l N. (". -WT,

><: s. K. 2:1.
,

A car n'paircr i« not. ns matter of

law. -.Miiltv of contrilMitdiy nct;li'_'<'iiii' in

plai-iii^' a'p''">l< •' *""*- "''•'' >''l^''" '-'' ""

lii* ^lioiihliT m-xt tu cars on a siilc track

(iii,.cil liv liini. so as to out oir lii-* vi-

sinii ami' "leaden lii« >ense of lieariii';.

Hliire lie had koikI reason to Ulieve tliat

-iicli cars wonid not lie nmved liceause

,if the proence of a tlaf; sliowin;: t'lat

tli.v were liein;; repaired. Snulhrni I'.

(„' V. Williini'i'ii (l^'-"i; '1"<'X- <''^'-

App.l :t(l S. \V. 1114. Ill a case wtiere a

xrvant was tliioun otT a car in a work

tiaiii l>v a sudileii jerk r.siillin:: frnin

the fact that a ear was eat olV Inhiiid

and more steam pu* on. it is not error to

allow him to show that the occiini'iices

wliich thus caused tlu' injuiy were nil-

u-iial. hifriil V. KtnlnU if /' "• '>"•

('». (1SI'.1> ')li Iowa. r)4(l. it X, \V. SH».

Ill a ease where defendant's traiks at a

iirtain point in a yard were frei|iiintly

covered with smoke, and plaintill's de-

iideiit was on a hand car which pro-

ceeded aloii^' the main track through

the smoke. b<diind an incomin;.' tram,

and collided with a -witch eii-ine which

came on to the same track from the op-

[lo-ite direction, iniinediati ly after the

iiicoinint.' train had passed, it was lichl

tli.it a char;.'e which purporUil to show-

all the circiimstaiii-es which, if proved,

woiiM pre -ceoveiy. wa-, properly re-

filled, foi reason that it niaile no

reference il ilic unusual spi'cd of the

-witch engine in eoniintr out 011 to the

iii.iin track. \Vooil n n nl Iran Co. v.

Ilnndon (1901) 130 Ala. 3t>4, 30 So.

;!Tii.

.\n employee is not ffU'",v of contrih-

atnry ncKli^ence, as mattir of h\w. in

atteiiiiitins to pass li<'tweeri a hunting

p"-t and a stundinjr ear .i1mi;i( '! feel d'--

laitl, Uijoii whicli tlie brakes wore set,

in the porfoiiiianee of his duty. pi,(luil-

iliL' ri'coverv for his death fioiii Uiiii»

ciu-hed het'weeii suili po-t aihl car. ow-

iiijto the sinhlcn and violent sirikiie.' of

(ither cars n^-ain-t the staiidiiii; ear.

Miiiiiiii V. rUrhhiini /.'. To. (ISIMli Ki.j

Ma->. 44s. 43 N. K. llllt. The consider-

ations emphasi/ed were that the cni-

pl.ivce had no rea-ou to aiitiiipat.' such

an 'accident, that the route taken was

apparentiv a safe one, and tle.-t ears ap-

|,i -hwij the stationary ones oould not

1m' -cen on account of a curve. One

workin;; in a shallow tnnih under the

trai ks of a oahh' car line in reliance up-

on the as-,urance of his superior that no

car will pa.ss over the place where he \-t

working' is n<d, as matter of law. ;;iiilty

of eontril«ut<iry ne;.'li'_'ence in in-tini'tive-

ly placing' his'hand on the track under a

car in consi.i|uen<c of the vihratmn of

the cahic near his head, in the .ili-c!ico

of timelv noti<T to him of the approach

of tlie ear. or of knowledire on his part

that the <-ar. havinj; -topped, would pro-

ceed in its tran-il Ufore lie <()uld relax

his "ra-ii anil (diaiiiie his position.

riu./ll V. Thinl .Ire. /,'. Co. (IS:ni) 10

.\pp. Div 3uH. 41 N. V. Siipp. 7'.l-2._ The

licci-ion on the second appeal (ISl'T) 1!»

App. Div. 1:111. 4.-. N. V. Siipp. '.ISO, was

put upon a dilVereiit ^rround. Sec 5 300,

infill.

.\ female servant who puts her arm in-

siile a machine for the iiurpo-e of clean-

in-; il is not. as matter of law. (.'uilty

of neLiliirence. so as to he miahle to re-

cmcr lor iniiii ies cau-ed hy the maciiine

-taitiiiL.' of it-elf. when -he hail never

known it -o to -tart. altlioii;;h she di<l

know that other machines eipiipped with

other pulley- and hilts had started in

this manner. Ilmniliui v. Ihmrn
(IS'.ll) l.-)4 .Ma<s. 2\. '11 X. v.. 075. An
employee is not. as matter of law. ;.''ill|y

of iie^lij; e in proceeding' to oil a iiia-

chiiie. in accordance with orders and in

the u-iial manner, while the helt is olT

from till' machine for lepairs. whicli will

prevent his recovery for injuries Iroin

the sudden startiuL' of the machine hy

the piiltiiiL' on of the l«dt hy the -iiper-

intentUnt of the fiittorj', where he i- not
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322. Incurring of known danger; negligence not necessarily piHi.

cable with regard to.— (Coinpiirc § .-.ll. in.to 1, infiv.) -Il ,,„,

to which the |>rinci[il(' discns-icd in tli(» l;i-t tliicc scctinn* i^ « \r|i|.j,,

Iv ap|pliciiKlc lire iho-c in whjcli it, i-; iissiinici! nut r,nly th;it th. .I,,,,

frr-rs in (incstfoii wcit avnidnhlr if fh«- scrviint Iiii<! iiclcd piihl. mlv
;i(t<T he hiid Ixconic ii\v;irc (if t.liini. hut iii-o tliaf. tiioy ucn- mi. 1, ;,,

no jirndrnt man uduhl liii\c ci nni.iv.j. It cannot 1h- lai'l .Inwi, „
!i nnivcrsal rnU' that hiowlcdizc of a ihin;;cr i-; conrlnsivc r\ id.i

iic,iili,i;('ncc in failinj,' t... /oid it.' or tliat tlio fact tliaf the s<Tvai,i \,.]

nwnro flint sin ti siiiiiiiiTtcncIrnt li.Ts

I'onic with uniitliir liilt nml h;is tmi inti-
iiiiitiiin t)i;it li(> is nlxiiit to put tlir niii-

iliiiic in unit ion. and. lici-.m-ic (if lii<

!-to(i|iini.' piisiii.iii ami llic ; ttcntidn rc-
i|iiiici| l.y liin ,v(iik. lie ddcs imt <;. tin.

Mipcriiitciiilciit nic inln tl'r nidiM, (ir

thp U'lt put ni. Ihiiililrll V. >>:iiil:

l.iihihrr Co. 1S!I:!) .-,:( M,i. Ap|i. ST.
Pliat 11 niacliinc wliicli an ciiiiiliivcc i.-i

ripiiiiiii^' it set ill nmtidii l>y pi.Wfr ccini

niiiiiiditiMJ liy hiiii tn any "pint tliiicdf
ildcs iiiit picMMit a iccdvcry fur .in iii-

jiiiy wliicli wdiiM iidt tia'vc liapiiiiicd
liiit fur till' fiul that the pinvcr wan on
Mithdiit hii Ivriduliiiyi.. anil (•(•ntraiy td
liis ri'avinalilp cxpictiitidii. Minliiirtiti
V. yaiiiiiuil Itliiiil: Hiitil; c,,. (ISIMii liii'i

Mass. 4, 4.1 \. 1-;. .-,l:j, \„ ,.,ii|i|dyrp cll-

ya;.'('(| in drivin;; pilp-i is not. as a iiiiil-

tcr of law, ifiiiHy of ncfili^'ciicc in plac-
in^r Ids hand on the top of a pile, direct
ly iti the line of disiTnt of the driving
liaiiinicr "> i,;-t hIkivc liis liand. wlnlr !i,.

is sHiii;;in(r the pile into pii-il inn. as tlir

fall (if the liaiiinii'i' at such time is iidt

to Im expected. Mrl'litr v. Sciillt)
(1S!I.-,| lii:j Mass 21ti. ;)!( X. K. 10117.

One wild, as was oiistmiiary. inelined
)iis head wiMiiii iin elevaldr shaft td hear
(iiders ^'ivcn fi'diii another Moor, and was
injured hy the fall of an iinld.iiled diiiiili-

waiter, is nut •.Miilty of conti iliiitory iie;.'-

li;:ence iM'e.iii-e he did nut jodU fur daii-

f;er where there w.is iin rea-nn to suspect
it. \\'illl,-<llllllllll d II. Itllli/ f'l). V. fnihl-
tUtif (IR'ISi SS .Mil. 7S. .'ill .\tl. KITS.
An e\ erienced niachiiii^t did not. as
matter of law. Vdliintaiily assume the
dan;.'cr friitn llyin;: chips of steel friiiii

liis niacliine iiy leavin;.' the head (if the
Iiiachiiie and <;iiiii;; to a lunch liox some
8 or 10 fed distant, and then turning'
round and faciii tJie .laeliine. which
was working.' refjularly. where this nia-
ohinc only threw chips (leeasioiially. and
gave notice l«y its irie<rular iiction wiipn
it was alioiit to do so, Ih miiiiii v, .\liil-

t,ait: iiiml tjo. (IsU'Jj VJi I'u. 182, ii

enipli

th.

\tl. !!(;,-,, Whether an
LTuiltv of colli riliiildiy nei.'!i_

aiiticipatiii;; ami avoiding' injiir, ]

(piestidii of fact for the jury to .|,

mine, where lie was injured liy a -I

of steel projected from the wcmi ..

"f a claw Uir iis|.i| in his cmpl..M,,
uheii il was -truck a Mow with ;. I

iiier. Iliiiifli V, l\iiii.sii,<< fihi ,( ;

l.iiif (i.miS) :i; Mo, App, ,-,ii;.

fdieiiiim in a dimly lifrhtcd kiln i.,

wliii^> duty reipiiii's him to k
sliaftii;;.' clean and oiled, is pdl. a, i,, ,1

ter of law. jiuilty nf coiitrihiitoi.v 11,-1,

l^eiice ill <;etliiij,' so close td an iiiiL;ii,(r,|

ed shaftin;; that his cldthiii;; i. hh.u 1: in

Id it hy a draft of wind. whil,> he i- ,1

tempt ill;.' to discdver hy iiieati- i,| Ij.

heaiiiii,' the e\act Ideation of a -.|ii,,iL

illy noi«e in the shaftiii;.-, I\,niil, \,

(I'll. .1. Wri.s.i .Miilliini d /;,'. ,.!/.,, (•„

I I>i!i7) 72 III, Apji, :1SII. Where .1 .,,r

jii liter in leavinj; the linihliiif.' hImi, \,r

is woikiii^'. hy 11 (lark passa^^eum, l,,.-

coiiies confused a.s to his vvherciii 1,

and falls thron^rh an dpeniiiLr in ilir

lldor. testinifi!i\ ^'niny td pnne tlial it n
iidt the custom of liiiilders to iiu'lil up
such dpeiiinys in a huildiny wliicli i- nn
der (oiistnietidii is edinpetent, in e.n, •:,,.

lion with testimony as to the en pei 1. is
experience in such work, since it !,ii,U

to .show what he had reason to ,

anil therefdie whether lie was in t

er ise of due care. .Miiiiihi/ v, (,

(
ISSS) 14i; Mass. l!Mi. 1.-, N. K. 11,!

-A plea i- siillieient as an alle;.':iii
; ..f

ciintriliiiti.iy iie;.diyciice. where it -i,ii,<

that the plaintiH' went iiinler a -w. :\{

iiiyhllime td repair it. without pMiiin,'

diit a siirnal ll.if; or inilifyiiiL' Mim.i,.
when he knew, (it diiLrlit tii'lniM- kili-.M!,

that cars wduld "/on/m/i/i," l>c -\(ji,!i,.|

at any nionient on td the side ti.ik
where the ear was staiidiii;;, M'l'.inni

a. .S, It. Cu. v. Iluui'l, (1S!I.-1) I 111 \l;l,

ititi. 20 So. 132. See al-o 5 11,",.-,, ,„.

^Crmmhx v, Srii /(,,/i,,,,/ r.. ,,/.«,, i„

(ISU'J) 102 .Mass. 572, 3 Am. Ktp, JuU,

\l.Ml,

I. I
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iiiit:iril\ l.M(ik Miiiii' ri-k i- i'(iiiriii-i\f < \i.liiic'c, iitnli'r nil ciri'iiiu-tjiii-

IT-. thill III' «:i> li'il ii-iiii: iliK' <-:iri'.-

Ili- kiinu liilui- c.l' tlic iil^iioniiiL ci.nilitiiiiis is unly mic of flic prulia-

ti\c l:ict- I'l-nin uliicli till' iilliiiiMif tiii't i:t' ii<'i:li:;ini-i- iiiii~t Im' ilctj'r-

liiiliril.'' 'I'llill lie cNlHi-cil liiiii-cit' IH claliucl'- wllidl lie cnuM li;ivc

iiM'iclcil iiii]iiirts ii('t;lii;<-iii'i' niilv wlirn- tlirv wcri' -u "i-rnl nr .-n iiii-

iiiiiii'iil tliiit a iiiMii lit' (inliiiarv iiniilcnc wnnM jiavi- rcfii-<'l 1m «'ii-

ii.iiiiirr tlicin ill r.lii' |i(rt'iiiiiiaiM-i' i>t' lii> duly.' Iliit it' a -cit-

nht is ailviscd lit' a particular dariiicr, ami nt" the prcpcr pre-

cMiiliciis t/i avniil it. it is im excuse t'lU" a uc^lij^ent oxpnsure uf liiiii-

sclt to this (laii;;< r, ov U<v a iiciijipiif "iiiis-imi n{ <w\i pni'aiil.iniis.

A >|ii' iiil iinilin;; to llic rlFrct lliiit tlic II is iial (iiiis..,iiily Mi'L'li;.'rn.c nii tlii'

|il;iiiitill', liy IIh' r\iTris<' of iniJiniMy |mii of j .rixiiiit In Mttiiii|il. in r.>iii|ili-

|iiihliMci'. <'i)iiM liiivc kiiiiwn tli.it it Wiis iiiir uiili ;i rci|iii-t. In ir]iair a iM.iiliiiic

.|.iii:;iTiiiis to iln wiiik in 11 ci-itiiiii HM\ is vMili i- mit ot nr.lii. Mmhii'iiii v.

iml iKir—nrily inroii-i-trtil «illi ;i •siu Si.lif.m'l llhnd: lluul: i;,. (l.s!iil) Idil

,., .1 ...'.li..t ' .i.r-.iii-l 111.. .li.l'.-n.Li lit \lil«.l ^ -i '.{ \ Iv 'i I M
|nl Ilni'—iirilV inroll*l*H'in wuil :l l.'i'ii- \f'iit,nri t>i'tin. itnn

Till M'lclicl
'

ii;.'iiiii-.l the cIcl'rii.l.iMt. \ln-s, 4. -|:i N. K. .-,1:1.

fi .. t . 1 cjii I L I -.11 111 1 1 1-1 \ 1 ...I... .... ;^ •..
I'.i.c- V. Itrnilidiz (IS'.ltl l.^ill III. Illj, .\n illl|iliiyiT is lint i-liil 1 ^'imIiI.' Willi

:;7 \. K. 2:!!i. iiiL'ii^'imr in ri'»|icil In unikin:.' in a

111 l.iiiiliss V. f'niiiiiiliriil Itinr I,'. ilairjiTiiii- pliH'c. iiirri'ly ln'iaii-i' 111'

I'll. ilss:i| l:iii Mii»,. 1.11 rii-i' in wliiili \\nil>, nmlir ii iiinninn l>rll. if iIhH' is

a l.rakiiiian was iiijiiii'il liy tlii' nvilap- nnlliinj: iimii' In iniliiair lliat it i. rml :i

liiiiL.' nf iliawlu'ails.it was'lirlil llial llii' |iin|ii.i- |ilaii'. Ahim i v. fhirriis

foll.iuiii;: in-tnii-linn was |iici|iiTly iiindi- ( Isiiii) l:is I'a. :!.ij. 11 .\ll. sS.

licil l.,v till' insiTliiin nf Ilic claii-c' in 'I'lii' fail tiiat a s'-jvant kimws IhiTP

luaiki'ts: "If till' |ilaiiitiir knrw tliat is snuir clan;;iT ill pa^siii;: nvrr stairs

111!' ilrawl.ars wiTi' nf iiiiri|iial licijjlit. >li|i|MTy witli iii' ilni's nut. as 11 iiiattiT

am! tli.it tlicic was dan^rir iif (Iwiv |ia-s- nf law. slinw lliat lir is nryliu'i'iit in iit-

iiii; I'aili iitliiT [<iii</ 7,-/ii »• llif jiiiili'iliil- ti'iiiiitinf.' to inaki' tlii' |ia-«ai.'f. 'I"'! w-ar-

i(i( (III./ (jlna of till (liiiniir Ihiiiliii], rani tlir iniiit in |iinnniiiiiint.' Iiiiii to lie

,inil indc il|ion till' |ilalfiiriii of tlir rii- iiiL'lii;iMt. it iiiii-t a|i|n'ar tlial lir kni'n-

;;iiM' uluii alinnt tn 'iiakc the i-oiiiilliif.'. tlial tlic stairs wiTr s<i sli|i|iiiy lli.il it

tlicll lie was lint in llic l'\i'lri-i' nf illlr wnlllil U' lalilr-'s In try In \\~,- lliilil.

iMic. '111!' ciimt siiiil: "Till' plaiiitiir Muhuii' ,1 \. Itun ||S!I-J, l.-i.', \la-s. r. |:!.

wa- fii'. i<.'iil ill pi'ifni-iiiiii;; tlii' iluly n- -W \. K. .'iiiii. Sir aNo § :!ll, iinl>' 17,

i|iiiii'il nf liiin. unil it was mii's-ary llial i/i//ii.

111.- cats sliniilil lie iiinvi'il ipiirktv to ' Smihuni v. Mii'h ni I'liiiiir J- rniiliiiii

iiiiiki' way fill an ('\pi'<liil train. If tin- To. (ISSiii Tn Cal. -iiil, II I'li". Tin.

|il,iiiitil1''liail till' knowli'il^'n siippn-iMl ill "Kiinwli-il;rp of 11 daniL'i'r pn>s, s-,.,| liy h

til.' riipii'-ts fur iiislrinl mii-i. tin- ipiis- ^'ivi'ii pn-nn wliii-c cnniliii-t rnims into

tinii cif liis (Imp cari' ilcpmnlnil to sonii' ipU'Minn fnrins a M'ly iinpnrtanl rlmirnt

iMriit iipnn tlip vii'W tlic jury iiiiu'lit to cnii-iilcr in asicrlaiiiiii^ ukitliir liis

Ink" of his ncccs-iiy for iiii'iiici'liatc a<- adinn in its prcscnrc was canfiil. nr llic

tin'i. llic (li^tanir tlic Inintcrs wmild reverse. Iiiit it is not always conilii-ivc

kivr 111 |ias, caeli oilier heforc tlic car of fliat issue. TIk' ciinipleli' fads of

1111. 1 eii-iiic would cnnie sn near tnLrillier cael s,. mnst lie noted In delcnninc

.1- In iiiinre liiiii. till' ~peed at wlii. Ii tlic wliat wei;,'lil and sieniiieanee sueli

ihjiee \Miv iiiovinu'. tlic knnuled;,'c lie knnwlediie slimild liave." .W.-nin v.

S.el lli:it tlic cii'.'iiieer knew tlie ilaii^'cr. ri „„,,,, .( I. /.'. (',/. ( |s:il )
KlH .Mo. SI.

l!ie eniiliilenec 111' wa-. eiilillcd to liavc is S. W. Is'^.

tlsit tlie ci.jiiieer Would so inaiiaLre tlic ' l.iiir'.i illr, V. .1. <( C. . Cu. v.

iiiL;iiie as not to injure liini. tlic reliance lluhhs (IS'.llj ;i Ind. App. 4^ J'.l N. E.

!> was i.a^onal.ly cntit'cd to place iipnii !i:!l.

Id^ aliili'y to make tlic conncelinn -n as
In prevent llic liiinlcrs pas>iiiij, mid
jualijibly other eircmiistanees."

'; i:.



:nrt MAfSTKi; AM) M:I!V.\NT.
[i ini'

•l'"t l.o -l.M not ,.<,,|ix,. tho full nwiu.uiuJ.. ..f M,,. injurv ul,i,.|
,.i,

323 Servants negligence not a bar to hig action unless it wa, ar
efficient cause of h.s injury.-^s.v .U,. ..|.,,.,.., .„,„. ;-„./

, i,.''^'" -Mv., ..,,1 tlui. a -v. rv;mt, iMkrs tlu- el,an,-,s „( UU .,un , i'i

a:-"-; Jn i,M„tlM.,- i,. was laM ,|„um that a s-rvant a.-u,,,.., ,|.,. n-'
-'» I...S nu„ n.,,li.,.„..,..^ I„ oilu-rs ,,1m, availal,ili,v „f ,1.,. ,1,

•<;ms,. „{ ...„,. nl„u.,ry .....d-V-M,.,. l,as i«v„ vo(.vr,;l 'u, ,1„. ,i

"' "n nn|,l,..,l nn,|,,.,aki„f; o,. tlu- s<.nanl\s ,,a,l t,. .a, ,v,. •
,,

,

•^'M.ahk. .-an. „, ;a-,.i,l inji.n,.'' J!„t it s,...,„. u, Ik. „„„.,,'-
>;M-v, It not i.,-i,.allv <MT.m,.,„:*. to infr...!,,.'.. in tl,i. ,.,„.,.,..
t'-.n. flu. notion of a ,ln.y .vslinj? upon a entrant.' I, ;.

m.1mm...,..I ti.af tl„.r.> is no a,l...|uato nason for takin-r ,;

H.non that tl,<. ,l<.f,.ns.> of ,.ont,rii.nt,o,.y n.-li,..n,.. wl,,,, v,V., ,, ,: ,Imr to an a.-hon l.y a s<.rvant against his on.j.iovor, is ha-.l ,„..'„
",

<•"";•< ;"'";i 'lifr,.,vnt, fro„, that to vvlnVl, it is ahvavs rofonv,! wl,,,, ,|„
a..|.on IS l.rou.dit, hy „r on l„.half of a party Ik^u.;,, whon, a,,,] ,1„. ,],.

toiMlant tlM-iv w.T.. no contra.-tnal n.Jalion. at th- tin,., th- a-.i.|,,„
-••nnv.l,-th<. .on.-c.p.ion, na.M.lv, that no „,„> is ontit.l..,! to ,,,,..,
'in .n.lnnn.ty for an injury of uhi,.h hisou-n want of ,.„,. wa< ,

.l,..,.

wholly or partially, tho oni,.ic.nt .•aus...-' This in,.apa-itv tn.vl.
troat,.,i as l,,,nfr .Ir.lucihle from ono or othor of two possih'l,. il,,',,,;,..
ot tiK' juristii.' situation.

On the one han.l tho sonant's nof.lip.noo niav Ik- n^irnr.h.l ,- ,„
ofhotont oauM., in suoh a h.,,.. that tho injury woul.l havo Ikv,, ,n„i',l
0.1 .t ho ha.I not Ivon no.di...nt. This point of viow is a,>p.,. ,„ i„
tlios,. nun.orous oas,.., in whi.-h tho sorvat.l has 1.,.,, ,loolnv,l or ,|. .n,.!
to havo boon yuilty of contril.ut.ory n..,d.> n..., ao.-or.li,,.,- as !„

, U
'Tnintlc V. Xorth Star n;,o!,HMill '•Tho iiI linfitr in „., r ,

•/.^AvNAon- \i. M. S. n. Co. v. MrCur. j^i-x'Sl'v s' 'tV •n'i''-r"v '^\-^^ \-

»;-.^ (ISSl) 74 ,,,.1, 440= ,'l„.,,„r,,,„. W. ,.|<. li^ U7
J;.;'

;,. ,Vn ',
^

'

'

'

.
«Ti,,.-i.K.,;i„o'pro,:;,.„.,..„ in „,„ ...,„ :;l:;;;^ ;;;'7- ::;;:•,.!;; 'i;;":;;^,'-

;;;:
just^c.t..,l ,nay pos,il.lj; U._ ro^,„l„, ,s as to r..,„l..,- tl,r. ."

I

",";.: ':^

risks and oont. il.nt„rv no.li "/^rha:;! -'^^ Issf)' t ",l' 'isT n' .i'v'^
.':

Shfarm. & Redf. Nuk. | 63.
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nr idiilil iiiil liiivc iirev('iit<'il lln' aci-idciit l)V llic i\cin'i>«< of pniiH-r

1 MlV."

On iln' iillii'f liiiml llic inaliilitv of a scrvjiiit ... •civcr for iiii in

iiii-v to uliirli liis (iwii in ulii^nicf ciiiit i'iliiit4il luav lie |iiit, ti|Miii the

;;!•.. iinil iInii, \iiiiliT 'iicli cinMiiii-laiici'-. llic iiijiifv was llic ri-ult part

\\ nf tin- III ijliucni'c ot' iIk- niastrr ami jiarilv uf tin in'i;liirriii-r nl' tin-

-iHMliI, llif i'ullM-i|llrlii(' iirili^' tllMt, a> l.lirv lia\r«'ai'll Intll ill taiill,,

III illiir i-i ciililicil I.I ri'ciivcr ilaina^'i., I'miii tlic oIImt.'

K\ iilciii'c as to llic .sci'vaiil.'s iiciiliiiriici-, wliii'li nmlil liavo im ln-ar-

ini: nil till- case if llic iiijiirv was caiiscil as ailcircil, is iiiiiiiatcrial on

i|ii> i|ni -li'iii uf ciiiitiiiiiil.orv iic;;ii.i;ciicc.'*

Tiic (Hic.~tiiiii wlictlicr tlic jiIaiiililT's iicir|iM(.|„.f. was an cllicicnf

'f'li'. (or i.\iiMipli', \\'iixliiii<ihiii if a. cnntriliuti'il t.i the iiijnrv. it wiis cniiscd

I,'. I II. V. Mllhlilr |ls:il)) lH.'i r. S. .'i.'it, liV tllB ji'illt ll..;;liu'i.|l(. uf l«.lll, ninl IIO

U I,, r.l, J.!.".. Ill Slip. Ct. llip. liiU: l.iiiL'ir i-.l. ly h.v llir • • u'li^'imt' "f llif

Si„ilh V. Inriii (ISHIi) .'.I N. .1. I,, .'lOT, .li.fiTi.Liiit." I.nrd HMi-r in 'Ihaiu-ii v.

IS Ml. H.-i2: Miihinl V. Shiiili II ( H!l:i

)

i^ioirl, nimiiir
i
IssT > I.. |{. |H i). ».

::< M.l. 4114. l.i All. Iii'."4: l.niii.tiilh .( Div, IW.-,, IISH, r.ii I,. I. Q. H. N. S. ,110.

\. /.'. »•«,. V. /'../ (is',17) lit Kv. L. iti'p. ru I., r. \. s. j:i;. .).-) wiTk. licp. .i:..'!,

<1, 42 S. W. IIJJ. " 51 .1. V. .'iMi.

( niitriliiitoiv iiicli;.'cii< r on tlii' p:iit of "'r.i wjirniiit a movpry. it must iip

iin .iiipliiviM. iiijiir...! tliidii'.'li till- ('III- pi'iir lliiil tlic iniiiiy was i-iiiiscil l>y the

pjoM.rs niL'lii.'111'i' IS till' wiiiit of imli wiiiil of unliiiiiiy i-iiri' on pint ofilictin

iiiiry curi' iiml piinlin. >. willi.nit wliicli ploM.r: iiml tlic injiiiy Is not so riiii-4il

III.' iiijiiiy uoiiM iiol liiiM. oi...|iin..l. wlu'ii it is <:iii-i.<l liy tlic wmit of onli

I!' ifitif V. I.tfiiisiiitut^ \. i( iS'. /'. f'f>. iiiiry I'lirr on paii of tlu' (.niptoyi.r, rmn-
(Is'.iii) 42 l/ii. Ann. '.'H:), IJini. S So. liiiird uilli want of oiilinary cure on
47s. !i So. 214. I'll. Ill- llic KiiiiJi-li part of tlic employee If it to.iU the

ciiiplnyci^' li.iUility act of Issil. ami want of or.linary ctire of liolli the em-
tl.c .\in.ii< all mil loloiiial statiiti's ployer anil einployi.c to piinline the in-

aiiHl|.||.f| upon it. in which a -srvant jiwy, Ixitli are al fault, uml there can

is il.'clare.l to Ih' eiititlcil to re he no recovery hy either. Where lioth

.over for '...M • "(.all-.'. I' hy a parlies are iicfxlipnt. and the injury is

.lil'ictive ( . the plant ( x'c caiix'il hy such coinhinc.l ne;;iii.'.'iice,

.liapl.'r N , it is dear there can U' no rc('o\eiy hy eillur par-

lliiit the is inili.'.itcil does ty." I'il l^hmiih d- If. Ci.iil '',,. v. Ks
net .'xi-t V li Mediate cause of licniiiiid (ls;i,">) ,">:! Ohio St t:!, 40 X.
tlic acii.lei. .iiam's own tie;;- K. 72.').

ii;:i'ii('e. .Sc( '( V. Cuintuh'n Qiiiit/ "A defense of contrilmt.iry nc^'Iltrence

l/Aii/i I'll. (|SS.-)| .'ill Week. I!ep. 2lti. is only an aniplilicil form of denial that

ulii'ie tlii- ^pccili.' ;;roiini| was a<-iu'iiisl the injiiiy wa> caii-cd hy the iie;;li^cne('

fnr .l.'iiyiii;.' recovery in a ea-e where the of llii' ilcfcii.laiit." M I'.mn v. ll'iKcr-

|i|MJiitil'v ,-iuiiale.l for the >t,irtiiif,' of ii funl S. S. Co. (ISSII) Ir. I.. U. 18 (J. L.

ini.iMintivi' U'fore .1 hrake, known to l.l!!. lij.").

Iiiiii to I)" defistive, had ln'cn picpared 'I'o entitle a servant to recover, lie

l.n ii'-e liy 11 tcniporary device. mii>t show that the iii.i-t.'r was wholly
"In an action for injuries ari^inj; in fault. Suiim ii v. Unit (IHS.'t) 15

I mm neu'liiience it always was a ilet.'ii^' l"ed. SSII (cliaip' to jiiiyi.

Iliat the plaintiir lia.l" failed to >hiiw ' r„,i,v„/o/,//. i/ rm'il "r,,. v. BuUamp
ih.it. as iK'twcen liini and the defendant, i IS!IS| Isl III. !i. ,-.4 N. K. .")(J7, Allirm-
llie injury had happened solely hy tic iiij; (ls'.l7) 7.) HI. App. liOj.

defendant's ne^'lifience. If the phiiiifiir.

liy some negligence on his part, diieclly
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<-nus<.nf his inj,,,., i, ,„, ,|„. jurv ul,.,, il,.. I,,...- ,nv ,„ ,|i.,„„

"";';,''""."" '"•'"'"" '""> '•'••'— I'lv l,-,|,„un Irnn, il„J t,,","!
""•••"'"••• •'"- M"«-'i"n i^ r..r tl. un.. Sv .mm.., cii.,]

'.„:'.

next >(•<•! lull.
'' ^

Til" ii..!rur(i„ns i„ ,,iiv ,..,.,. in nlii,.|, tl,.. .I,.!,.,,-.. ..f ,.,.„fn! ., ,„

""'\''^r"*;'^
'•'•"'•'

"I -i-i'ii i'"ii.ipiir.>.oi..,vui,„'i,,',;
umki- It .•l.iir i.> ilic jiiiv iIkii, ..i, ||„. ,

'
'

liiirid, tlic s<.r\iiiii nil"'

jurv..,,.l,l.,,..,,ul,,..,,|,,.p|,,,,,,,.
|,u,,,,_,,j^,,,,,.,. ^^,11,^^,, ,1

trum .yn.v..n. ,„,!,... i, „,,-;,,, ..llHUMt,..„...,, liHinjnrv'"
An in.l,.|.>,Ml..nL ..,, .,{ ,„.ulif.,,„.,. „„ ,1„. ..rv;,„t,% p..,',., m,!,-,,,,,,,,,

'I' L''i

ri-k liMiii III, .,i|„,|

li it ih..

.

rt is f.,r .1,,. .iu,v „. ,.v«!;, ri;,.,:.i,..ro ;;"..,;;,;;':,.:::';;?' ,!'"' .":"""

».r..a,.h„far,.l,. «l,i,.|, ,,„|„i,„,|,l,„;,.,„. ,|l.Vir,„N, I L ' '' '""" '^

pill ill fnr ll„. ,„i,|„, f »;„l,i„„ ,',. ,. I I

• '
"'' ''"'I'""

l-iilp >li,M,M .IhIv..|
, , |. '•;";""'. "'"I'll' -tl.v.lilIV,,,. ,.,.,.,

plank „„,u ,.n .i,i,.i, ^uJ zf.:^,. ^^ .!M:>:: '

';;:,'";;i;;;;"V'"
-•'

::;:':r'^;;,r:;;;:;;v;::\:;:';;?:;-,::!;::^;i;f;-

|,l,„-,c.lr,l IN I,„. tir>t n- ,• to .l,„v..| ,|„. „|,,i,„iil . ,

'""""'•'

rn-rv Vu ils',s, .,1 M, ,s 'm v/r
''""'',"*'•' 'Hiv "l-H'i'

I i'.n, ,„ I, v -hi.r^^^^n II .,s) n M... .,,H, .il) Atl. |m„i:. Il„.y „,„il, „ ui„.,„ ,„,.!,

i\X'M) Il» C. C. \ 'lit!
.,-'•,";;' '""'''."""'"I'l.ll.Vi^ioun;. ,-,„,. „,,,i

man who l,a,I. in vl„l,ii„„ ,,
'"'"'"'''' i'^ "''i lli'MHiy h.il' p ,

ri-l.'. att..„,,„...l ,., ,
,|:" '. mI m li' . r" ,

"7"
i

f'V" """^"

I'l"<fc,-1 fi..^'. an.l was ,„i, v i f.. f ;
''^ '"" «ill'-tai,liallv ,|,|! ,

,.,.„.. ...i.i .1.. ....
'" '"" '"" '""" "" 'l.iiij;>T- «l.i.|, l,<. 1,.<-<>iiit saiil that the ,|ii,.,t

was whither tin. iiilirv.

, ,
-r. li.h h(. li.HJ

-,.„,:„„
";'""'' '" •;ii.l»i|Mt,.. an.l. tl„.|-,.f,„,., ,1,., |„.

'.':'.""".' '"."" ".;.'liycn,,. ,11,1 ....niiii,,,,,. „, tlM.,.k,.,i fn,« was. a. ,iis,i,„„i,,„.,, f,,;;;,
j^ -,

'

!
i ,;,;;'; I.'!';;;;,,"';'"

•>:

a.i.l l.i.l..p,M,l..„t a ,-. of ,1„. i„j,„v -It is ,,.,,',; •
•

that ,t was th,. ,„l,. |„„xi,„,,t,. ,,.,'„.•; ,„ tl,. H '

h.
^

i

^' ',""'""'
:i.i,l pr,K.,.,s|,.,l thus: "M,,,.!, r,.|i,n.., .,„!,>

,-oMtiil.ni,„ v ,„.,

.iev,.,.,h..i..ss. a,.,i whii..th,.r..,h.:'w;,ir,;f •i::.:,,;:'"!;:';;'!.;,;;;";,,;/',':;' 'r
~

was injured. n>e supivn,.. i.o»ri of ei- as t,.ndin.. t
' ""

iii.-l.

o <'onfiis|. or nii^l, ,
| ih..
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if ll

tilv"

hili'.l ll. iiii-liail til.' jiiiv ii ,1,, 111. I'l.lii. //. '-/nil

y mill |.i..\iiiia

a /, C. /.'. «ii. N. Hill

iif liiiilinii III

.'.llic iiiilv

lim faM.r in ru- I 'Mill I 2.1 Tin. <iv

lltlilllllril 111 till iiiiiii >, n. Tit.
M'P 4.III

Ii,,iIh III liililn, It. I .( /'. /iV

llKKIil nil IliWII, 1114. '-'S \. U. l^H.

It U irriir tn fivr ii iImil'i' lu'im

III.. ilT.-«ti» of till- |il.iiiitiir- iiinliiliiili

Ulflr ;lll .ill|il'ivi'' In 11

llllllr «:|H lll|lin

l.f -111
i

w ll ll Hiinir

ll lllll.llL'll llll' l.'lli

\liirli 111- v. IS i.jNTil in;:.

, «l.iili liail f.illiii fii.iii

_rtj..|.nc vlll 11' viili'lllr ii 1,11.

I

.ll 1 1.,' ii:iit' iif ll tiiiini'l, iiml tl II' iiiiK I

iliiili ti'iiiN to sii-taiii till' ilrtiii-.'. liiiiii' II 111 ll ll

Ml I,, lilh V. Vriiiilii r ll .( I.

Mi tn \M.I

Ji
h I III'

I ls^Sl lilt N. C. S. v.. i;.Vi : /.'

iii'l . ml i'.ll I'litltit .ipl'l.^'

Ill' I I.

,,ii, ,( V. It. c,

liii-li. .VlT.

.\ii iiistriK'li'in «

/i'-.',iii im ( iMi-i I 4 il 1-

i|ii'r.ili' ll

ii'i 111 ii'tii'

liiiii.- a tl

111 I'll 11

lliil

till

tli.ll. it llll'V l,llil'M'.| fl.1111 till' I'M.ll'lir

I, llll ti'lU till' jury lliil |l;iinlitl' Mi. I any i-anli'-i nr iii".'li-

ilh.iiit i|iia liliiatiiiii tliat 1,1' M'H.ii.l L'l'iil ail v\ liii ll iii.ili I ia lly mill riUiiliil to

laniiiit ri'i'iiviT if lii' faili-.l to ii-<' •ill- ll i» nil iii'V. Ill' raiinnl ii'iinrr. I'i,iih,,Ii

•ari' IS crroni'iiii" Tl

1,1- liilil tliiit liii* luiiiin i^ Laiii'it.

Il.l.ilml, I ISIHII ISl

ml III. !i. '"it N' I'). ."iiiT, .MMriiiiii;,' ( IHUT) Tj
-lii.iilil ih,l,,l r,.„l i:

tliiii iiiily wlii'M

;,ri.\iniat<' cause (it llii' injury
Ills iii';.'li;

I till

a- till' III. .\|i|i. in

nil In 'I'l'X 1 instiiii'tion to tlir I'tTo't

/. I N. .1. I,. .'iiiT. M .\ll. lliat. if llll'
I

I'linlill «a.s iiinnin;.' lii
,Mli I IHHIl) .-)

I,nil II V. <'h,iilisli,ii Itnxl.il a ll

ir I'll. ( IHIlT )
.">

(.'llll' .it a I'.iii.i.liii'ii rati' nf spi'iil uliiii it.

1 S. ('. 221. 2", S. I-;, w.is ili'iailiil ami injiiii'il him. Iir laiiiiot

l'i:l. Hi-'ii-iuiii).' I'i'iii<"l ill MSHTl .ll S. ii'iiiur. Ii.is Im'i'H iliilaii'.l iTriiiii-ims

I m. !'< S. K. 4111; 'i<iiiiiniiiili. /'.
i(- U'. '"illi i'" ''n' -lomi'' tli.it tlir trial jii.l;.'!'

I!.'r,i'. V. Hn/fcrr (lss:ii Tl C 1114; i;iiiiii,1. in tlial slati'. ilirl.iri' that any

) ,,iii,iiUi,iiil V. Soiilli I'liiiillii, It. ail 111 iiiiii— i.iii iiin-litiitis m';.'lii;i'ni'<'.

r... ir.iiioi (ill S. ('. !». :W .S. J.'i'i: .mil 'm Hi'- ;:i.iiiiiil tliat il allinvs tliu

!.,'„ ri,„„rr V. I'liliiiir Mfil. Cu .r.iiHl) jiiiy In liinl f.,i tlii' jiLiinl ill' irn-s|ii'i'tiM'

liii S. ('. l.->:l. :1H S. K. 4:ill; Itiuiim- V. nf mIi.'IIi.'I- iIh' rMi'-sivi' spii'il w;ih tlit-

1/.,.,n' ilSli.'M ;i Trx. Civ. .\ii|). '.Ml. .M .'an-.' .if lli.' iiijiiiy. Hiilf. »'. d N. /•'. It.

^ \\ i'll: Hull. r. .{' S. F. It. Cii. V. ru. \..l.,i,ii ,\si.\:,\ » Tex. Civ. .\|i|i. :i4i,

.l„hi, (ISII.-,) 11 T.'X. Civ. .\|ip. .-M-.;. -Jll -il' S. W' :>>•<

S. \V. .ViH; lluuxliiii A T. r. It. <;. v. "Till" 1,11 1 lliat il sirvant. in an ac-

AW/.i/ ilsiMii l:! li'\. Civ. Ajip. 1. .•>4 tiim ;i;.';iiii-t lIn' ina-ti'r fur pi'r>iin: 1 in-

S W. .<ii!i. Li'tii'iirini.' Di'iiiisl in ilsiiili jiiiii's. iliH.l.iyi'.l tin- i,--lriiiliiiii nf lii>

l:i T.'X Civ. .\p|i. ;!.'i. 4ii '>. W. Sli:i. pl.y-i.ian in taKiiiir iniprnp.T rxmi.-f,

.\n iiistnu'tinn iliat m';.'liL'rni'i' on tin' lluirl-y i mil ril'iit inu' In liii ili-i'a-*!'!! <'on-

part of iin finplovii' i iii'tril..itin;.' tn I- ili'i.ni. uill mil lirivfiit il ifi'oMiy of

ilialli will lint' pri'M'iit u ri'invc. iliii'i'j.'^ f.n I In' mi-inal in,jiiry. lint is

ai.Min.st iho I'mplnviT for liis ni't'li'.-i:,"'. iiini'ly ;i -iniin.l for riilininj; thi-

«l,i'ii. ili'atli wni'ilil liavc <-.",'iirr 'll if aiiiniinl of ilan .il'i's. SIii„,I,ii;I Uii Cu.

llll re liail U'l'n no ni'^'li^'iiui' mi tin- v. /;.,, i ; ^iMi.",) 141 lliU. 12, 40 N. K.

part of the former, is torreut. A'u/i;; v. 1-S.
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nnn.'o..f Jill n.-finti if tluit act \n;l« not a <miI|i;iI.|,. ..ii<., i-niiM.lc'i-i, ; •]„

<'irriiiii.i;iiii( ..I-

324. Illuitrative cases turninjf upon proximity of c»u«e.— | ,,i,

f.nc.in.ilirr >.( ihr ii-|Mct., iii<-iiti..ii<'i| in ilic Im-i ...i,i.,M ili,- ii. -lij, ,,,,

«>r the ilijlir..! s.iv;illl liiH Ik-. II .{.•.•liiir.l ..r .|.lii...| In \h- i| |.,ir I,, l,i.

(iftinri, lilt ill.' rs|, licit i;r,,iiii,l tliiil It wiM ur WHS not ih,. |,r,,sin;.,,,

riiii>4-.,f til.' injiiiv, in Viin.u,, ca-- pr. -riiiin- cir. uiii-i„nr... ui,,,,,

'"'"- ''""I ""'I''!- "I !• oll,.f ,.!' r|„. ..illi-iioli, < oi .-iilial.!,- ,-..,, ,||„..

• •nniM.-niN.I in (J,,. u,\\ .iil.iiil... •jl,,. -a-i..- prin.-ip!.' i<. ,,f ,,,:,,.,,

iiii|.li<'.ilv rnc..;rni/'.-.| in nil li il,,,. ,|,-,l-ii.ns cii,,! in i|,i, ,.|i;i|,.,.,.,

In ;i purtinii „f il,,. ,•.,-.. 111.- M-naiK'- i!-;;!lt.-n.-.'. wlii.-h i- iii!lii,i,,i

or .Iriii.-ij to liiiM- l»-.n ill.' .Ii:,i..nt .•jin-, . .-on-i-t.-.l nt.-r.lv in a l.i. ,,ri.

of liis;:-,n.'nil .Intv t.....ii.|ih i j.ini-.-lf a^ a |.in.lrn! p. i-.,,'n \vni,l,| l,:n,'

don.- nn.lf.r tli.- .•ii-.-nni-lai s.' |i, ,,ii„.,. ,.;,„., ,|„, s,.|-vant, i^ r]u,v'-r

"A .t.la.v nf « l.,,,k,,„,,M to ,„„ „„ „f ||„. M|,|„-,.„-Ii to a \.,\.\.j:,.. alhiv M„ „.

1 J V.
.'.'"" ,'""•,.'"""'"''""" j, .„„i„i,.,„ ,.,„„„ ,„^ ,,

is „„| nryl,;,,.,,.-.. .„ntnlMil..,.v 1., ..,j„- ,,u\ ,,„-l. l,i.,k,-.,K.n »„ f,„„|,,, uiii,

H- -i.l,. „| (!,,.. ar, fi,„„ ., ,M.k |.,„i..,.t- kill,.,l „l,il,. ,inin- .,i, tl,.. .(,!,. „f ,i,..

..n, ""i"'r"'
""•,""'?/'"""''' I'.v i- ''^'r «iil, l,i, f,...t l,,u,:,i„... „v,.r il Iv

•" '•"•' '"•'""• »'" •">•
I

Il„. .,1, I,.- „f ;„.-,, vi,v. Srl,l„ll y. /,„',.,-/,

( IS .1 I -J Ala. ;iOO !• S., ,..Vi. ,,..-.. A ,aih-.u,l .-inplov,-,. ^l',. ^ l,,!, .„,
(a) /..,-,„,,-v ,/,„,,,,. An ,,v,„.ri. .laty. t;."-. fro,,, tl ..a,-h to I „

ri„-.-,| «..t,o„ 1„„„| rt ,,,, k„o„,„- ti,.. »l,..r.. i„.iil,..r m >-itv nor ,lulv .",11.
.l:,nL-,-r. i|l,.,.s.-, I,,:. |,„l,| „„ il„. |,,,„.||,. |,i,„ ,,,„| i„ n, ijj,,,,,,,,. ,„|,.„|,,.,„ , ,„
of a 1,,„.| n.r ,Ji«.„« 1,1,-1, I,,- i, r„Uu-^, n-,„,„ i„ tl„. , ,.i, » hii,- •)„. ,,,,,„,- „,
« ,„ I l„. k„ow, to Ik. ,„.,.,.,„, ry to .„,.. ,a|,ia „,.„i ,„ „ ,|,„,|, ,„rv,. f,,il. Im-
port l„. ,,,.., ,l,r,m„. ami -i.-ps „|,o„ _,„. i„,,,„ ,)„. ..,,.|n,, ,„„| ;,„,„,,, ^,,,,1 ,^ ,„Irark ,„ f,„„t ofu i,iov,„-,.ai-. ai,.Hl„.i-o .ji„,-,l. .-ar,,,,.! ,-,.,.ov,-.- a..ai„-t il „..
Klai,,N still „r walks toward it—N paiiv. ..v.-i, ll,o„i..|, tin- ,„.ri,„.,.,- „,, ,i„,
>r,ii ty of s„Ph n.-yli-,.,,,-.- as will pr.- r,.--li;..,-„t or njlli.M,-!, tii,- |,,II -, ,,
<-l,i,l.- Ins n-.-ou-iy. i,ol«iih-laii,lin^' I,,.;;. ,-,„,„.,| |,v a ,!,.f..,-liv,. air '.,-ik,- 1/,-
llK'-iM-i; o„ ,,a. |u,t ,,f thr ,ail,,MiI <„,„- Ixmirl v," lliiihl.nul in ,( 11,11 I! r„
pai,y ,11 si,|,|,lw„^. ,|,.f,.,.tn,. ,ais. rhi- (Issin !mi AM. (i-l H So II \„,.,r

( .
C. A. -l-i!). 10 U. b. App. ill, .-,:i l-V.I. to 111,, fallintr of a p.'rlio,, of th,- i-i -f

, , , ,
' '"'"'" wIk'H- lie was w,irkiiiL'. \vl„ii lu.A hraki-Mian wlin staii.Is ,\itl, I,i, l,.ft p,-,,vi„ial,. .-m,*,. was Ms oaii^M..,, i„

nrni a;.'a,,ist .i sl,,tio„.,ry .-ar «ai'iii^' |KTf,„ ii, his ,!iit v. afl.-r a l.last „f,\i,n.
for ,1 n,oMi,i;rar to ,•„„„.. a„,l -i,,l- -..l- ii,!,,;; tin- roof' ami plarinj; i„s,.-,,
'"- I'lr "Ik- < pliiii.'-|>iii lias ,,,„ i),,.p- to siipp,„t if. iiotwilli^taiMliti- ti,',-

ciiiif.'l,t iK-lw,.,.,, tl„. ,l,.a,lu .imU. as-ii„i,-s niiiiiii;; l,o„ ,-i,ip|oM.,| ,|i,| „,,f |, ,,. ||.,.

t'l' ri-k. an,
I
i-.,n„ot nrovi-r tM-i-a'is.- tl,,- n-rlilic-atc riijiiin-ir liv tli,. r,-mi i.i.i

t..irk was not liallast,-,l, alllioii-l, this niinii,;; act of l.ss.".. aii,l a s|r.t.|„i «,i.i

mn.l.. It t,io,-,. iliUM-ult to r,-.,,-!, th.. pin i,"t kept at the mine- as i-,-,|iiir. ,1 hv i!..-

nnd <l,-a»liar, M,i,ll, r v. l.nl.rShnn d- act. rhrislnrr y. rii,„b, ,la,„l d ) I.

M. s. li. Co. (i.it.-.) 1(1,-, Mich. s7, r,:i r,„ii ('„. dsii-i) 14, ; Pa. 117. -.m \ii .'ji.

N. U. 4l(i. A railroad i-oinpany Is not ( out, ihnio, v ni-;;|i^i-,i(-,. on tin- p,ni "f
Iini>l(' for the dc-ath of a l»-aki-i,i:i„ !«.. the ~, ,-vaiit'is a har to his ,,.,i.v,n I..r

f-an.sc of its f.,ilii,-,. to p,-,nid,- -\l,i!i;.iii^ iiijnii.i. ulijch 11, ,1. 1,1 not h::::- \^,yl -:-

•traps for the purpose of <.'i\iii-,' warning' taiiicd hut fo, the oonciirrii,',' ii.-L'li-" m.o
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i.f .111 lii...iii|Mti III fcll'w -ii\,i||t. «iih \lc.li TJ. (ill N W \ihi

vhi.li ill Ihi' iili'i II i( 111 Miiti il.ii li. iniii; III ' I""'! '
I" I li

*nl

.1 nn I!.

'.>, i.J N

Inn Ilr4.'lil.'i llil'. Ihi' lll.l-li I ""ll'l ll.Hi'

liiill . Ii.lfji allir. ' «• '/ \ I'h'.ilil', il I

/,•(,., i|><!i:ll .'.I M,i. \|,|. ..J.I, Vf;-:..!

Ill .111 rlliplincf I'llL'.l-i'l III I'rillillL' ll'il''"

fnl tlll^l It -.'. Ill lll.lkl' III |-\ IM'ill.lll'in Im

in »llrlhiT 11 l.l.l-l h.l ! ivpl" '..I

III ,1 IimIi' uliii'li III' IV. I- <lin I i< I I" ' h III

mil. I- III"' |i|ii\ill1 III' r.lll-i 111 111, llljlliv

\,\ llii- .'\|ilii-lMli ..|' -III h III, 1-1 » III.' h.'

i. Ill hliii'.' till- <lii!' ill I li'.iiiiii'.- I III' lii'li'.

\ilii, Il w ill |.ii'\. 'il III. II'. ....'r,\. Ill

|li.ill;:ll l!il' full 111,111 illl. IIIIV' III!' \MilU

V I, iiUii til 'jliu'i'lll ill i.i.'l.lln.' rSillllilll

tiiiii. >. I/. .11 \ '/ "III. r I I'-'iJ ' •<!' \ .1

?ill. I.I S. K, "ilJ. .\ iii.i-iii i- mil II I

1.1. fiir iii)iiii>'» 11' III riii|ilini'i' «lui,

wliih' lli"jli;;i'llll> jllti'li |il 111... 1.1 -hill 1

Ull ii|..iii II I'liiiiiiti'.' "Ii.ill li\ li.iiiil. Ill

>Ii'.hl iif ll-ili;; llir I 'It -liifiiT. vv i-

i;lll-i'il I.V till' ll|i.li..ll i.f 111.' I.i'll I.. -li'|.

Il|...|l till' lilll.'l' i.Il;. ..I .1 |il:lU..|lll Hill.il

li|i|..il iimlrr lii- ». iL'lil .111.1 I.I. I i|.ii.ii. I

III! III.' 'I I..l.nt. iillli..ll'..li till'

I i.i-i.'i wii- I. -j.iii(-i!.l. |..r III.' I'liH-liliM I

I.f llll. Illllllllllll. / /. ....,..) \. //»«,.. '/

il-<:iiii .•111 .\|i|i. Div. Vm\, :,: \, \ Simp
ilM. .\ ...'I'liiiil v\ llll. nil. r l.i'iii'j « IIII..I

.ILMill-il .IllilllJ -II. Illlll.jll'- il 1:1. '^1 . j.ll

'.liir iii'^'liu'i'iitl.*' Ii'fl liiiiiL'iiiL' .I..MI .n.r

MM I'l.'i'lrir UfiUl «irr. rii I I. \<t.

Ihiiiiiii V. U'l «'./» /. 7./. .;. <..,

I IMiiii II Ki'il. HCi4. .\ii i'iii|.l..\i'r i-

III. I li.ilili' to nil i'iii|iliivi'i' wliii li.i- II. .11

. ML-.i'.'. .1 fill I'i'jlit or iii'i" Milk- III pii-li

III_' :l .'...ll .'III- illlo nil I'll'l.lli.l .'III u!ii- Il

i- iii.t |.r.i\iili'i| with iiiiloiii.it il' ._. It.'-. .1

-

i..{iiii.i| liv «liitiili'. iiiiiiiinir 111.' I'll v.iti'T

1 1, till' 11 ..if. unit |iti-liiii'_' I 111' I'o ll .' ir ...i'

1.1 :l I'liuii'. nil. I .llllli|iili;.r il nil. I li'tiiiii

iirj. f..| nil iiiiiin wlii.li li.ip|.. ii- li\ |. i

•111 I if I III' I'li'Mil.ir'- 1 1. -ic in I ill 'J v\ il hunt

fiiill .if Ihi' iMipl.iy.T. mil th.' .'iiipln

.I'"- [.ii-liiii;.' till' i'..nl I'll' into tl..' .'!.'

v.il..r u.ll mill Inlliinr uilli il . A.-.i./.i

V. /./,..,„ /7, ./,„' ///„„. .,, ,1/1, .; ('.,.

. N'Mi I,VI Mn->. iirii. :ii \. K. iim;.

illii' 1.1. Ill ii'iiimki'il llint, nlthiiii'.'li

\iiy pii^^lMy n ._'iiir.| \M.iihl lin\i' pr.'

v.iii.il th.' iniiii>. Ihi' -.'iv.iiit'- ...ipIih'I

W.I. II. nil T to ll Milt. I 111.' 11. L;li

,'.M(i' I.f n liinkriii.iM ill ri.liii;; on th.'

hi.ih.' I. '.nil of nil I'lpjiiii' nt n pin..'

whirl' 111" riiiil.1 not n'inlit I'Mi'pl upon
.in i.pi'ii tr.'-lli' mill out of ^i'jlit of tin'

rii'_oii..'r or liri'iiinn, nn.l known liv hiin
tl. hi' ilmiu'iTiiii-, wlii'ii n -.111' 111 ii'i' w.m
!

1 unliil ill till' ('.ill of thi' i'ii'_.iiii', i- tin'

pi'iviiii.iti' rmi-i' of hi- ilrnlli i.iii-i'il hy
I I'tni t w iih n 'J iti' li'll iinfi-ti'iii'il -o

-*"-' ir;*_' nr.'" ihrilnt'k. /*' ;."ri,*r •
.

r.tl.r Sli„rr ,1 I/. .V. /,'. To, (IS'.Ul 1112

Vol I. M. * S..— .-.I.

w |llj:l Si jII'JI II. I 'I .1 lll.lKl'MUlll

win. h.l- ..'.lii'i.il .hil'.'i' of -vMl.liin..

. ,11 -. Ill ll ,i\ 111'-' . II ..II n -w ll. ll al ll

|il.i.i' Willi wliiih III I- l.iiiiili.ir. -II In, II

111 1 ,11 - I ll It p.i-- 1.11 t il.' II 1. 1 III 1 1 Ilk tli.it

III' I- .itl.iw.ii'l- .Ill-Ill, I IkI\m'I'|| tliiiii.

hi- .11, !i .1 pi.'Miiiili' I "llll.. 1 1. .11 with

till' 111 |iir\ llint I .',.» I'.iii 1.1 li.iil

oil III. ...ml ..f III- .
I. '.llll. n:. llll-t I hr rolll

|i,iii\, nllliiiii;;h wln'ii kill.. I hr w.i- ni

.tl ,IMil lll'J to I lilllli upon I ,11 • III 111 ,|i-t I"

-lop thi'lii. nl'trr thi't li,i.l In.'Ii kl.k.il

l)\ nil 1 Ir.'iiir ill ili-olii .li.n.. I.. In- oi

.lii- \. ,. „..i/i V. r/iii.i./,.. 1/ ,t \i r
If In I l-'Ulli Ml (own. ilT J I I S W
lii'il I "oniiiiiiin:; ml of iii'L.'liL;i'i" .'. op
I'lntlM' up 111 till' tiiiii' of till' lii|iir\ 1.

In n -tnti' wlii'ii' Ihr iloiliiiir ..( .'.iii.

I' nil I'liiploy nii'iil i* niMiti-i'.i'il n- to nil
r. imp. mil'- till' t.iiliiir 111 n r.iilw.i;

-I ..ml 1,. lAlii. nt.' Iiiin-i'lf from ii |i"i

ill,.', -itiiitiin 111 wliiili III- il pi, 111, I liv

Ihi' 11.' jl, J. nil' of n I'lu'iiipliiyi'i'. whin lir

roiilil llll -11 liy till' ii-i' of iinliii.iry r.iii'.

will pii'i.nl iii« t. .'.iM'i ||..' ii'.'.iiii-t th

rinilpllll. /'./i/.,. \. <1< III'I /' It. I'll.

1 |s-.|i s.'l iln. .:!'i. |.' s 1''. '.M:!

llll f,'. ,.,.. Ill nil /. Ihi' f.iit Hinf.

nt till- liiiii' n i.iilw.iy I'liipl.iyic »n'< in

luii'il liy lii'in;.. -trii.k li\ n r.ir li'fl in

il.iii"i'roii-l\ I'll.-.' pi. .Ml. lily III till' ml
j.iri'iil tinik on wlmli ln' viim pi'i I'oriii

in;.' hi- iliili.'-. Ill' h.l. I foiiiii'il II piirpo-i'

111 lump oil Ihr Ir.iiii « Inn it «..« niov-

in'.' Ill fi,.iii "^ to l,"i mill- iiii Imtir, will

IK. I pii'V.iil n i.'...M'iy. Mlnri' lie w,'

III. I nt tliit ni.iiiii'iit ill tin' 'XiTiitiiin

-mil piiipo-i. />.iiiv.(« >'ilii, I/, if /(. .

Co, \, I'liili.ii Msii'.'i !i7 M.I. 'III. \i. Si

•>*, 111.. .|,'fi'('ti\|. li'Mr of M rii'.'iiii

.

nil, I not till' iii'v'li'.'i'n.i' il ih.' i vmil

hill -.If in nil. It'll. ikin;: ri'pn,.- o*i ,i i-nr

withiiiil .li-pl,iviiiu' i'i'it,iin .'. lU. i-i

I h.' p|.i\iliiMti' . 11, ,' of nil iiij ; > nil' to

ihi- iiilli-i'iii o' ' viiii will. ' :it ,'nr,

wh.ii' It.. I run w mlil linvo Ih-.-ii run
lowni I- it wli.tlii'r '.III' HJ^MinN wi'It ili-

plnyi',1 or not. hlinnri' U'iii:.' plmr.)

up, ,11 till' h'M'i'- nit ill',' propi'i'ty w lini

thi' tiiiii' 1 nun' to ihi ik it. '/'. /"v .1 \ .

O. /,'. r.i. V. ir.oi.i.' I |S!i:t; 'iVx. Civ,

.\;ip, 1 -J'.' S. \\ , liiill. Tlint II •4witili

III, in on n nnoiiiL' -wit.'li ciiiiinr p.i--i'.l

from oiii' cinl of ilir fontlionvil to tlii-

iilhi'i ovrr till' Ininiprr- will not pri-vi-nt

:< I V. i\ for nil iiiiury ri'ri'ivril liv liini

nfiii . i..--i'i'_'. wlnr.' Ill' .vn-i in ii proper
pln.i' It ih.' tiiiii' of till' injiirv. /,o»i,v-

..'/. .1 \. A". Co. V. iiiiiiiiiiii I'istMii no
,\':.i, 1''^".. J'l ''^". 'i-'. .\n I'ttipl'-yi-f fif

il r.iilwiiy (.iiiiiimiy killtil ' 'lilc riding
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!iMc wiili IijA ill;; fiiilcd t» (•(.iii)il,v uilli smiic -^pcciflo onlcr <ii- u^n,;.

ill.ir.- Ill <illicr i-:iM>s lli<- iliitv iillc^vil 1(1 liMVi- \»iU viiihitnl \v;i- ,,i:,.

prc.-ci'ilicil liv ;i ni!r ]>|Mliilll.;;;ili'il I'or llu" |iroI<M'l imi .if l.lir S('|-v:iiit-/

to \lU Hl.lk nil (!» |.l:llf,,rTM pf ;1 |ll--rTl- |ilc-\CIlt -.1 lvi-.n..|V fur J II ai'.iilcllt r i
.|„

iPT <Mi III hunt 1,1 -,1,1.11 hii' jl ,-,u-. I,\ 111,' -liiii^ «.i\ ,,f III,. ,.1, \,ii,,i- ai.ll.
nil iif ulii,li 111-,. il,Ti|l,.,| ,,r I, I,,Kill ill li,. IV, I, iinl,i.i,liii^'':i ~l,iii,. I Iut. fi ,,|,, , ...

|)irc,'- liy r,.;i.MM ,if ;i ,l(ir,l ivi. Ir;i,-k iiiiil it;iI jniiiiil,..* iii'Iit rciii'liiii^' lii- ,|,,i,,,|
>Hil,.|i. i, ii,,i. ;i, :i iiMitir III' l:i«. L'liiliy linn. M if ;,, in, il,- v. I\iii:7 (|s'i|, -i,,

of ..ii,.|i ,.iinlriliii|<ii.v iii'ijii;.','!!,-!' in IMini.; Ciln. •_".!_', .'IS I'm,-. :ii;7, 'ri,- -.n,,.",
on 11ii. |ilatl,>iiii ;is will |ii,.M.iit ii n-inv- f:iiliiro to i.ini|il.v « illi nil onlii I., -i.ml
iT.v in:- lii~ ,l,.,il!i. ir,„„/v \. Siiiilli, III ill II ri'iliiin |ili.itii,ii mi n hi i.| ,. ,„
/'. fn. (Isillii !l Itiili. 1411. :!;i I'lir. liJS. |.oiir-;i. of |.r,.|.| ion « i|| ii,,t |„,.v,.,;, i,,,

.\ liniki-niiin i- iiol j;iiilt\ oi ^in-li cnifiili. r,.,.ii\i.ry. ulii.ri. li,. «,,iil,l in nil |,i .h,.

iiloiy ni.-li^'(.|icc il. Hill ini'vcnt inov- liililv I'mvc lirrii iiijiii,,! |.\,.|i if i„. i.;,
i

cry for iin injury ri.-nll inu' from liciii^' olicyi'il tin- onlrr. Siniilnn \. Ih :..'
riiii'.'lil li,.|\i|.i.ii two c-iirs whilf iil t,.iii|,t- Itii'iliir ,( //„„ Hor/.v (l.s'.i'.ii 1;,||, .I,,!

iny to |.,,ii|>l,' (liiiii. li|.,.|iii f lii-, (.iilir i,lii,.li(.<.. Hi ('. S. li\\. \ li.|„iirr ,!i.i

iiiir on III,, iii.i.l,. iiirv,. in.lciol of tin. ri,!,-^ on n si.i-n|i(.r in violalion of ,, 1,1,1.

oiit»i,|c, or fronicoii|ilinL;a I'oni inlniw- iiinl i-i kii-kiil liy 11 vii-ion-s lior.,. ,aiiiHi'

liriiil to a Millrr ilrawh,. i,l. iii.;ti.a,l of n.coMT. I\ iiiri, rlinrl.; r In- Cii. \. ;/.

tlio nlliiT way, wir ,< till' a,(i,l,.nt woiiM lliiif< (l«!llil) .'IT III. .\|i|i. lll.-i.

not hayc lia|i|u.ii|.<l hut for an iiiikn .\v!i ' (ii) nunrciii iliiiinl.— .\ii (.n._'iii,.,.i'.

(Iifri't in III,, track. Tr.rnx. S. V. . violation of n riili' IKiii'.' a ni.i\iiii!i!:i

U. A', rii. V. (,,/)/ (IS!i;!: -I'l'v. Civ. .\|,,..) for tlio .p I of trains will |ir,.\ri;! ,.

'_•;! S. \\. r,:i:!. .\ .;wil,|iiiim i< not pr,.- ,.ovi.iy for an injury r.iii.«.,l liv a c.ilii

vrnti.il from rci.ov,.riiiv' for an iiijiiry l.v .ion at a |ila,(. wliii.'li lie \voiiI,l' n,,! Ii.n,

iic.L'li^;, iitly altniiplii,;: to inakr a dan- li.achi.il if that niaxiniiini lia,l 11,.; l.r.n

^rrron-i kind of (.oiiplin^' aflcr li.ainiii;; cmctiIi-iI. t<iillii iIuihI v. 7'i,,,/ .( /;, ;,'

tliat. till' car« wrri' iL'trli'-'i'iilly loa,l,.,l. I'n. (|s!i|) 11',", \. ^. 7:j7, :iii s. |; ,;i|,i

unless liis ii<.L'll!.'cnc(' emit riliiit,.,! to. or on .i-i-mnl appeal in supreme , .111

was a eoiitrihiitorv eaii.e of, tin. injury. ( IS!i:!i 74 Ijnn, liij, l'O \. ^. Snpp. j:;;

lloiixtnii ,( T. ('. A', f'l. v. Kill, II (IS'.lii) Till, liieaili of a rule reipiiriii;; :ni , ii-i

l:t Te\. Civ. Ajip. 1, .Tl .S, \V. ,Sii:i. 411 S. mer to >taiiil in •iIom. pkiei"." i-
•',.

\\ •
^li-'. prosiiiiale e.iii^e of an a,-,.i,l,.iit ,in-..l

Kvi.leiiee wliieh fails to .liou thai n liy tlie faet that lii. engine f.'ot out ..f !ii.

prior net of tlie servant, alleii.'.l to h,. ii'nitiol on a liiu'li Ire. tie, ami ran ,.i,r

lietrliirenl. was eoniieele.l willi tli,. ev,.iit tlie .lop liloek at tl ml. /.oiovr./', ,f

wlii.li eaiiscil tlie iiijiiiy, will not siuli,,. \. A'. Co. v. Sliills (ISIIt) lll.l .\la. ::i;v

to liar llie action. i:ii,il v. Ihiillni 17 S,,.:.'!!. .\ .ervaiit (.aiiiiot r>.,"\. 1 f. r

(I.SIlin 72 Conn. 4."i;!, 4 1 .\tl. 7'-':f. an injury pr,.\iniately ean.,.,1 h\ 'uU
' .\n (.niploy,.,. sirmk In liriik from a liiva,h' of a nil,. foilii,l,liie: eiii|,l.,\, ,

-

falliiirr wall, while stamliiif; on a plat- ,.\,.,.pt. Ilinse specially dc.imi.ilr.l. 'i

form lielpiii;.' to put ice in a liriik leiihl- ii,le on an eni.'ini.. MrHiii I., 11 \. \\. si-

ini;. in (.onsi.ipienee of wliii'li he was ,}ii V. )'. c(- /'. A'. Co. (I^Uti 77 II 111.

kno(k,.,l nr fell to llie ;:roiiii,l. is mif cii, 2s .\. ^. Siipp, 2'.IS. No r,-,..\.-;v

piiilly of eonlrilnitory iii-^liixcnc,. whi.-li i.in he hail for the ilealli of a r,i:li..il

will (lefi.al a re,.,ivery f,ir his Mijuri,.. Ik.. ciii|ihiyce wlio, in violation of a ril. ,f
caiis|., in viohilimi of his m,l(rs, he !ia,l the conipaiiy. W(.|it liel\ve,-ii ,.ar-. . ;i,. ,,1

left the p.irt of 111,, plall'orm wlii,-h hail which was 'in iiiolimi, f,ir lli,. p!ii|i.-,'

a railiii;.' ami ^m,. to a part wliii'h hail of eoiipliiiL,' lliem, in-t 1 of \\~iu- ;i

none, ami on whi,li he ha,l lie,.n waineil cmipliii;: pin for the pii.i.ose, hv i!i. ii-'

not to .taml nn ii,.,,innt of the dan.n.r of w liieli the ai-i'iih.nt w.^iihl hai,' l«.ii

of falliiiL'. whi'i-e he had no warniiiL; of a\,,i,l,.,l. all Iniiiirli he wiijil ii,>i lin.'

any daim'.r from :\w wall, ami his iiijii- I n injiin.,1 Init for tlie f.illii!.' "f

ries, thoie.di ihielly e:iii-e,l by liis fill, trinks with whicli the inoviie,' ,mi' ui-
wdiihl have l„.e'i L,'r,.il,r if h,- hal i,,,t lo,,|,,l. Slmihr v. .•<,,ii I li, 1,1 U. r...

fallen out of llie w.iy of 1h,. liri,Oc. (is'isi IJj Aki. l.-.S. Z^t So. s.",;!. |Im'

Smilhiiirk V. //'(// if I . Co. lls-iOi .-,ii ,.,,iirt .ai,| that the loail ami llii. ,11 te

Conn. 'JHI. 12 I.. I!. A. 2711. 21 .Ml. !I2(. L'.dliir made tip tli<> ehim.at. of .l.iiic.r

That an employrc rude ujion an >!,v.u,.r >\i,i,l, the rule foi Li.iUi; .Iccci.cil lu ill-

Biter U'iiiir warneil not to do s,i will not counter.
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i- .1,-1

|VI|
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Ul .if

fM-
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u^.il
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run NK(.i.i(,i;.\( i: AT I'iMi. OK iN.ii i:v. soil

III i;hiis,ii, V. hrfrnil. <;. II. .f I/. /,'. ;;iv.-n. nil. I if III.

„. .iMMii 1!) ('. ('. A. ii:iii. i:t r. s. -of uiii.ii, I

ill. 7.'! I''cil. '117, wlicTi' a rule l'..i- Ix'i'ii iiii.li' In

ri' wi'iv I'll

i<i\M'\i'r, 11.1 -111:

l.i.l.liii: til (• ciiiriliii if iiii-i ii

ll'lMlill'.' iH -lll.H III,

I llliitinll till- ]tl-t;llli III., filil

1.1 l.nll \ iiilntnl, it \\;l< i-iilltrnilrd |ily u I 111 ill., ml..- ..f Ii

iir." ..t t lif pi, I ml tr

It' III till' |.liiiiilill' til, It. i'\i'M if till' wii- II.. I -ii!|i,il>l... 1.1 .11. 1 II. ii I'.iM

.11. |.:

Iiii'li pliiiiiliir lii.ik Ji- t.i III, llllV -ll.illl.l ll:IV.. I... .1 -;il,

...111. II w li- mit llir |ir.isilll:lt<. iMU-r iif lllittl'il tii t lit' ili'lirillill:ll i .r 111.

.i.lriit. liiTiiii-i. III. iliil nut km. .1.1 /,•. ni <ilU. ./, \ii

I'l
if till .'niil,. -Ilk..

illi.'ll 111' -tnnililril. r.llt till. riilM't -ilj.l: \.tlt 11 ti

I ill. .ili-I Mtrliiin iiirnril liy tin- liiinl.. iiiii-Iit'-i 11. '1:11::

fiiiliiii. til i.li.'V 11 1 111.. \> ill 11.. I |.i-

t\f\\ Xi'Y .111 111 nil \

-l;iki' tti|.i iiiil iliircTi'iit fr

«;l- iillrli'il llV till

ri..-- riiil-i. It wii-i c.\;ii.tlv iif till

.h.iiiirtcr iiiiil it WHS of tlir i-liiss i.f ilau- !U Mr

ttiiit wiii. !i .lii-ni'i' ili'i II. .t i'l .'iii\ 111. 11.11.

1.1 til- ;i- It |in.\iiiiiii II-.. 1.1

^ii;.ii. /i /,. 11 V. /,i\/...,i /.!//< / ;/,,

I- vvliii-li till" iilaiililV liiiil i-vi.r
I

iiiit-ii-i|iiiti. ill ).'iiiiii; ill lirt \vi.|.|i till, ri'i

.iil-

Jiis. :i..l Nil. !i.ir,
I

I -.-r\,iiit i- 11. tt .1.-1., Ill

IL' In I III- f,l.-l I il -I , 111

I, 111- mil'. I II f I lint iif tl

mi i.-r till' i-imiiii-tiiiici'-

H' til. i\ 111'.:

It

II- lll|lll\ \\;1- n .-Im-I. I..

ill iiiii'iiti>.ii il \ I'll. It i .1 III.- Ill

<-li-;ir. a- 11 Iliattl'l- nf law, tlli-l|.fn|-|.. l-lllr 111,

tlial lii- iir;."li^'riiri' wa- till' |iiii\iiiiati. wliuli' ur in (int. I.

Ill [111 \ w ,

) I \ I
.

. -J 1 1 . . I

'

i.f 1 II- iii|iii-y. lunl
In l,„in>.rillr ,(- ,Y. /.'. C.i. v. W.irl Mii

.
H'ln in (". c. .\. iiKi, IS r. s.

,\|>i>.
v.

•Jill. 1 I \lii, i;.-;. .."-

.r v...-/,- r. .( //. /,'. /..,

t:i |.'«.il. !i-i7, till' III!.- if II 111 I'il. :iii \, ^,

I'liiy i-i-i|iiiri.il lliat ('.iiiiiliii^' -li.-U- lii> iii'it I'i.l ii.il t ik.. a |...-iii

.|. Is-J

-lii-.l I.

ami till

|.iii|iliiyi if i-i'itaiii I'la--.

ii|iliiij,' i>f cars liy liaml li-inii raii-i-.l

.a- -iii.llv f.irliiilili-ii. Till' 1 jllli-il lillfltoit, I'. /,*. (I \ . /,',

III a.liiiitli'il II lll'l.j.. nf till' Il liiil. liii Am. I;. -II. si (.

iili- Ihis S|H.,.t, III ti'-lilii'il that lii.'i I I'laki'iiiaii ri.li

lia.i Ik-i'Ii -ii|i|ilii..l with a i-.iii|ilii|..' jiiri-il hy .li-r.iiliiii-iil . : liu.nl
-lirk. Iliat hi' iliil not iisi- it. ami thai »/,. u/,-. ,( O. I! I-

,\li.-ii III' was hurl In was allt'iiiiii 111'.: I

thl|. ('OU|lllll

I'l

liv haml. I

:t!l Hi I., i; \

\. w

,

U, \-

I

I-: ii;

fails the trial |iiii;

1. 1. II I liiaki'iiiaii .'III of 111- pia. .- \\,i- iii|iii.-.|

:i' w.is a .k,.il. Iiv a ,-..lli '/. /. /,'

lull r.fll-ril, to ilistlllrt tliilt if till' W.lnlii, i|sll.-,i 11 i,\. liv

|.laiiitilV was iiijiiii.il hy n <if hi W.

111. I

It to 11-1' till

not ii-covi'r. 11

-tii-k 111' rati' of ^ih-.-,I i

H' (.Olltl'lltloll

lhi. pliintiir was that tin 1-.-- la

.I.IHll till' lull' to III11' (.OII-|-l|lli-Il

if I
ISilll, '.111

ii: not -tall-. I.

if Villi h I IsiNi -Jii |\\, 1.. i;

ll!l .11 |.|..!|,I.|1.- I

.. /.', ('.., V, /;..v/,,,i

^. i:, li.:i . f ,.i.

/..

n.'l.ili.iM of a mil' wm' not a|i|ilii-ihlr, W. IH^i i l.r.ik.-iiiaii Jul i;..i

that, iimh'r tin' i-harLT stirki; /.•../ v. /(.,i7oo;(.....

-|>. |ii;; Il

|..r till- ||.

--ilii.-li till

-,iiil\ nil

/,', .( S .

ourt iiavi'

lit liiiit till

the M-nlii-t iic-i-i'- A", f'.i. I is,s7 1

I'iilrllt IS 4-.1

Iowa. I III

I ; l.'.nii, I!. <:

ii-.,l -..lily liy a hull' ill the tra.-k. into '/'/iodi/.v..// .|sii;i |ii| i; s. i:

til, i-rvaiit hail -liiiiilih..l. I.I Alit I- l.i.-l-i : //.. '7-

i-.al I III iiiplitii; slii-k was i

..iiiii-.-l.-.l with it. Tin

n no way
loWI-Xrl.rl. I

/'. .1/. .1 '/, /,',

.h! \. W ,
.-.ii;

I isn:;, ^.,1 |,

il: •\\liili. the i-oiiil iliil iii-triii-l to l.unisrill, . \. ii il / .
/,',

II ,-.-/.

ls|l|
I

Ii;.. (Il'i'i-t that, tl) ontille the plaiiitilV t.i .\lis-. l-_'. li; So, -JIS i-ani.. fi.-t-).
I

iiLiviT. it shiiiil.l appear that the hole The pioviiiiale
I I- ili.pri-ssinn hit ween the ti as the lirakenia fr

.1 ininiy to a

:.ilL.'!.t liit-,v.ell

.111-1- of the injury, it is impossihl- i-ars in i-.iiipliii-_r or iiin-oiipliiiL' ll.i'iii i-

1.. -av that, if the fiiitl

,1-1-.. I hail hi

ler in-tiueli. the ih-f.-.l lir.ike 111 III.

iiiM wlieie till- iiijiny wa- eau-i-.l hy lie- .-ii-

1...! liaM- f.niii,! ih-ii the pl-iiiil iH"s m-.j l-Iim- iml op..i al iiiL' as tin I'li'jin.-.'i- ant 1

iiiiiil

'llliI.-KaKi

Tl

llV' -tle

.IM

I.I hi lle.l 111 ..i.li-iinv

In l.i-h

ill l.r.iki-iiiaM t.

fail 111111 I.I tl

till- liiti-r I.. .il.-.-i-\.- a mil' reiiiiiiiii

If iiistrii.-Ii.in ,i-ki-il -luiulil have I. .-n him II eollple w i

I'l

si iek troiii the out-
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(tii|<' of tlio trMin. win ri- tlic ciiLiiiiiiT

iiM'il llic ;i[>|ili;ui<'<'^ nui-it ciiiivi'tiicnl. iiiid

tlicv fiiiliil to ii|ii'i'uti' |)rii|iiily. I'tiihif

V. hiilnii'iiiil i{ n. I{. Co.
I
isliili .">!! Kcii.

41!). The fMiliii'i' nf a niilnM.I l.rikc

man (d ((piiiplv with lii« c.xprr*- nnlrMct
ti> ii~c a <'iiii|iliMi.' Uiiifc ill I'Diipliiii.' iMis

uill mil |iii'\i Ml lii-> I'lciiu'i'v t'lir an in-

jufv .-^ii^laiiitMl li\- U'iiij; call;;!)! hrlwrfii

(IcailwiiiiiN. if till' iix' ill till' knifi' humI.I

not liavo ri-iiii<vi'<l tlic iIiiilm'!'. Il'niii'r v.

]l((lll (lJ<'.il) SO lr\. l.-,J. l.-| S. W. 7!IS.

Jiiracli !!' a iiiU' r('i|iiii in;; riiiplciyn's tci

use a >atVty conplrr will nut in'i'vcnt rc-

covrry liy one \vlii>, wliilf alioiil to iiiii|ilc

cars, i.s strnik liv a car nwin;; to ilcfccts

in tlic ciii.'i"'' «liicli )iri'Viiit tlic ciciiiccr

from colli roll.'nj: it-^ inovi'iiiciiN ]uo|M'i"ly,

ami is tlicrclty canscil to tlirow liis

liaiiil lictwciii tlic ilcacluooiU. 11 n/n/v/i it

W.lt. C<i. V. Miiiiiiiii i IS'.i^i l:!:J Ind. 4:iO.

:tl X. K. lilil. 'liic violaliiii of a rule rc-

(|iiiriiiji employees to {'\aiiiine the coup-

ling.' appaialii> liefoii' nialin^' a eoiipliii:.'

is not tile proxiinalc eaii-c of an liiinry

recei\iMl l>y a liiaki'iiiaii lliioii^li luin;;

struck in the e\e hy a sliver of iron

which till' sliock of the collision lictwecn

tile ilrawlica'ls ilitacheil from one of

tliciii. where tile iincontiailii'Icd eviiliMii i'

shows that iiuniciliately hefore the acci-

dent he hail in fact ascertained that the

coupling' could not lie nia<le. anil had dc-

sisteil from the attempt to make it.

Ihiiiii; T. ,1 ft. \y. U. Co. V. Smnck
( l.Slir ) L>:t Colo. 4.".(i, 4S I'ac. IISI. Where
a rule of the company pKiliiliits ^ri.],,.].

ally the use of inlo\icatinj.' liipiors hy
its filliccrs and employees, the use there-

of by tin cmplovei' who sui's for per-onal

injuries will not dcfi'al a ri'iovcry. un-

less su<li use contriliutcd in some appie-

cialilc dcLMcc to prodiicini; the Injury

sustained. That the violation of such

mil' iiiiL'lit have done so. if it ilid not In

fact so contrihutc, will not di'feal a le-

coverv. Ill .«/./» il- .1. It. Co. V. Itus.-.i II

( lS!t4) !•.') lia. .'i.S4. -l-i S. K. -^117. Di^ii-

licdiciice liy an eni,'in''cr of a rule rcipilr-

inj: a train to he ki'pt under control and
])rcparcd to slop in ease the track is oh-

structed does not all'cel the liahilily of

the company for his death caii-ed liy a

collision with an animal on the track

where the road was not fenced as re-

(piircd hy la«. if the mo-t diliutint caic

and careful control of the engine coiihl

not have )ircventiMl the collision after

the (laiiL'er appeared. Diil.mni v. Oiiiii

h'l d si. I.. It. Co. (ISIMl 124 Mo. 140.

2.-. 1.. K. A. .•!-"•. 27 S. W . 47(;. The vio-

lation of a mil' rcipiiriuL' car repairers

to put out a signal Hay when they are at

work is not the [iroxiniate eau-e <

injury received tliroiii;li the r.n- I

struck hy an engine which ucilj
Ihcii hrou^rlil to a stand-ljll 1.

rcichiii;; the car. if the lever li nl

in e 1 (c'tler. Ti j'lis tt \. O. /,'. t

\\ ;ii,„< { ls!i:j: -lex. Civ. .\pp.. 1-1 ••

Imit. The ncyli'.'ence of a IumK.iii;!

lieiii;^ Upon the top of ji car. enji^',

-cItiuL' hraki's. iii^lcad of l.i iii_'

Ihc eidiind aclini; as ll,-i;;mMii, ,i-

ipiiiecl hy a rule of the comp.uiy. i-

a provini.ile cause of injuiv in

caused by his hein;; thrown In

;.'roimd while pas-iii;; froii i.i

the other hy their separation h.i

m

a defective couplinj; pin, 7. n. //

i(- /. /.'. Co. V. Miiiisliinin- ( Is'.i." 1

( . A. .>74. 24 I". ,'^. App. .-..-ii. i;:,

I'.Mi, Kehearin;.' Denied in (Isn.Vi 1

C. A. .iiM). 24 r. S. App. IN7. i;:

(17. \\ here a hrakeniaii is injinij

colli-ioii, the fact that he wa- im

top of the train, as rc.piircd hy the i

is not conclusive airaiiist him. »

there was a <li'n-e fo;r at the lii"

the accident. /•//i////-v v. c/;/, „,,..,

SI. I'. /.'. Co. (l.SS.")l (14 Wis. 4;:.. J

W. ."i44. A railroad employer i«

L'uilly of ne;.'lip'iii e conlriliiitiM.' h

.iccidcnl frian his i
i I,,. in;: ciiiuli!

fro;; left unhloekcd i:i viidatinn ,.f

ule, allhou;.di lie went iK'lwccri iim

cirs in violation of a rule of ilie

pany, and in the nii:.'littimc, for liir

pose of uncoupling; them, wheic tli'

jury would not have happcm I li:el

freir Iie<'n Idocked. I.nKc I'.ii' <( 11

Co.' V. rriiiii ( IMIiii 111 C. C. A. i;:il

r. S. App. 'i;.')4. 7;t Fed. (142 i\\\-\r>\.

to jur\': new trial iiiMn:i.!i.

( isn't I 1 ToliMh) \fiin\ N, A-.

\\ hell' an cii;:ineer is injui I'i ti>

falling,' of an emiianknienl. (In tut

he hail with liiiu in thi' l'iioM;.ti\i

Ihc tiiiu- of the accident. areiUMi >

neer. eorilraiy to a rule of lin'

pany, will not prevent hi- r,.iiv.

(laiiiaL'cs aL'ainst the conip.in\. if

presence of the other en^rimn lil

contrihutc to the disaster, r. .-(.i

Co. V. Miiciuii (is7'.n i;:i (la. ir.i.

also cases cited in note (i 1o l.i-i 'ir*

.\n in-truelion which prcdi' iti-

trihutory iie;.di;;ence upon tl e\i-ti

iif a ccrt.iiu rule prohihitin^ ii p.u!

lar course of action is of coiu-. inup

refusi-d where none of the il.tViili

rules can Ik' eonstnieil in -ni i, .i v

as to cover the circiiiuslaic c - in

deuce. In If. v/,- )» ,( 1 .
/.' ' '

'

.v,i, ( lS!Ui (t,-, (ia. .-iS4. 2:! s, K :

complaint wa- made that tin lo.n;'!
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mic SS >'>> < I SKI., iiif'''- 1" "''Ik'I' fii-'"^ 'li'' ^1 rvniit's <li'n

80S

lie

t' iltitv ooiisisti'd in tli<' IrcMcli of a staluu,^ or uf a luuiiiciiial or-

CnU\\

ti'ill II

dillilllC*'.*

325. Negligence of fellow servant of injured servant a partial cause

of the injury.— Tlic lad, iIjhI lii.- iiciiliucncr ..f a tVll..\\ -i-rvant. nf ilic

iiijiin

lit tlio iiijiii-y

uAv it (I'K

person i'unciii'r<'il wiili lliat of llic lailcr a> an clliriciit caii^c

il' tills tvpc, iml ulivi-

iilii'f Dili' wav III- till'

soiiicluncs niciil mncil i!i case:

•s not atlcct tlic riulit of r<

in nfu-iii) to cli;

'1" st (if tlie (iff<'riilaiif> niiiih

tlic .JMiy. lit till' re- nr rmt siirli ;i nilr llcl 111' ;l r(M~CIM.ilpll'

'If vou U'lifvc fiiiii till

!!. :i> fiil-

iiilciii

vlii'tliiT till' t\iil iiri' tip u-i' It »iiii I.I

W. I'll 111' :li;:i'iiri' iiiiilir till' cirt-iiiii-

tliat . . . tin- I'lif.'iiii'i'r ill iliaryi- of stMiicr, in tlii^ r.\-r: iiiii' wlii'lliir llu'

thi' liaiii vicilati'il a luli' of llu' ili fiinl- failiiii' In ii>i' tlir ci.iiiiliii'.' kiiifr ciiiil lili-

aiil uliicli win ill fnii'i' mill ilVi'rt at the iiti"! tn tin' iiijiii-y. Ituinn r v. llfl.'H

ti ,f llic ac.'iili'iit. lit uliiili . . . (IMKi; \\\. ( iv. .\|.p. i -J:! S. W. s:..

jlii'l hail kiiiiuli'il^'i'. Hliic'li |iiiiviili'il A nil.' fmliiililiiiu i'iu|ilii\i'r- to iiilrr

tliiit. wliilc iia-si:if; -;\vitcll(.^. tin' «i'.'i'il U'Imi'i'Ii iiiiiviiii; lai- to iimiiii|il(' tliciii

111 tlic train sliimld lie slackcncil, aid i> iircli'\aiil u li.ic llicic i^ \iili'iii'i'

llii~ (iilli.-idn was Dcca^iiiiicil in wlmlc, (ir lliat llic |ilaiiitilV iliil cuter lid uci'ii tlic

nt lia-t in lar^rc p.irt. finiii hi^ imt nli- car< wliilc tlicv ucic iiiiniii'.'. <:<ili,s-

...'rviii;,' this rule., anil that fri'iii >uili /"/'. //. .1- N. .1. /.'. <'». v. I'^tls i KS'.IT

;

r.illi-iiiii itii—cy n'cci\('.| injiiric- fiinii 'Ics. I i^. Apii. I 4'^ S. \\ .
J."i."i.

which he siilKciinciitly iliiil, the |ilaiii- A -|ieiial cliai u'e that, if a lii'i;;lil eon-

lillV cannot recover. 'altlioiiL'h the ile- ilm tor \ i.il.ileil t he rule- of I lie ciiiii|iany

fi'Mihiiit may have liccn iici.'li.L'ent in not ami a luillctin ni l.r. Iiy tailiic,' In |ier-

liaviii;.' tlic switclu's iirii|K'ily set." lin'. -oii,ill\ cN.iiiiiiic lii- e.ir- an. I train ami

tlic court said: '•This ic(|iic<t was -ec I li it I he ci i - ucie in onlcr, .iml I liat

|ir..|icrly rcfiiscil, wc tliinU, for tin- rei- the air ear- were eoiiiiei teil ami |iiit at

-nil lti:it there was no cviilcnre in the the heail of the train, lie eoiil.l not re-

niiinl to jii-tify tin' in-triiclioii tlieiciii cmer for |ier-oiial i:i|uri.- of uliiili -iieh

.iiilaiiicil. 'I'lic only rule of the coin- failure ua- liic |iro\iiiiati' c,iii-e. i-

|iiiiiy in wliich we liml the c\|ii'c--ion |iriiperly rcfii-ccl uherc he ua- iniurcil

-laikcn the s|H'c<r cinployeil at all is in einleaioriii'.'m clo-e a ilel'eriiM. anjle

rule ;i.'). which w.is intro'lueeil in e\i- cock uliile n ,iriaii..;iii;: the train ami

ili'iicc. ami which proviilcs that -all pultiii;.' t he air e.ir- to^etlicr. Iiy the cii-

iraiiis will run with frrc.il care after ^inc pii-liiiiL' a ear hack a'_'aiii-l the one

rain-i. ami -ilackcii their >]iecil when tlie on which he wa- workini,'. SI. I.mils if

tr.iik is in hail order, while passinu' .s'. /. /i'. ''o. v. \ . /,vo» i I
s!i'.i

| -Jii Tcv.

s«i1(hi's. and whcTi I'ms-in;; loiii; liri.lL:i's i"n. .\pp. .'i-'hi. V.< S. W. Till,

mill tvi'stlc work. and. when praclicaMe. ' In an action liron.uht to recover for

shut otf steam.' Tliore was no eviilcnee injuries icceivcil liy an cinplovcc while

Mihmined. so far as we have lieen aide iieinj: lioi-te.l up the -haft of a iiiiiie in

til L'ather from the ri'cord. that there a iai;r. he caiinol recover wlieie the only

hail liccii recent rains, or tliat the traeix np.r :tinL' c.iii-e of the iiijiiiy wa- his

i.f the railroad cunipanv was in had or- earning: a ilriU upon the caee in \iola-

iler. Indceil, tlu' contr'arv of the 1, liter lion oi the law. Illi,:i,i>i I'luf Co. v.

iiiii.litiiiii M'cins to !« cst.ililishcd hy the /•i(/v.,cv i Ismn .'is III. .\pp. 1S2.

c\ii|i'iici' in the case."
' .\lthoiij;h an cn^iincci in riinnim_' a

.\n i!i-trniti(i;i that if tlic failure to train at a r.ile of -peed prohiliileil hy a
ii-c a coupling.' knife cniitrilmtcil to the city urdinanee is ^'iiilty of iicLdiiicnco

phiiiitilVs injiiry. he I'otild not recover, /" r .v( .
yet. unless that ne^'liL'ence con-

i- liu'lilly rcfii-..il, whcic there i- no evi- tiihiitcd to his iiijiiry. a iccincry will

i|. lice in the i-ase to show what a coup- not \h- haired. I.'il.r Shurr i(- 1/. .S. A'.

liiiv knife i-; how it is used; whether or („. v. faikcr (Is'.io) 131 HI. .-,,-,7, 23 X.
iH.i ihc ilcfcndaiits Icid an estahli-lie 1 K. 'i^T.

rail' ici[uiriiii; it to be used; whellier
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nU.or TI,..,n:,l.ililvof tlio injn.r.l ,,,,..„„ to .nnmhun i!,.-„.,i„

326. Servant s negligence not a bar to the action if it is merely a cor
dition of the injury._\Vl..r,. ,1„. -in,;,ti„n ,v-nl,.i„,- U^.n -n:,,,,'
';''*"'' "' ^'"'.^ '""•'•b inn.MiMt- 1., il,,. , |i,i.,„, .,. ,iistinp.isl„.,l f,,.
tliec-ausc, ol tlio iiijniv. lii> :i,.|i,,i, is iiof hjiircl.'

In .Mj.s>a.4mH.M. it was IkI.I, I„.f,„.f ,1„. Siuulav law ^^n< ''}•

a-^ iViianU railwav .ni„|,a.ii( s, tl,at ati .nuiiKK-r wli.. was injun,! ,„

hiiii,!ay ..wm- t.. a >U-trri in il„. )n„-k coH,! n„t r.-c-nT as |,U ,11

aetyu.,lnl„it,.,h„l,isi„j„rv.- TIm- san,,. .lot-l rin,. was ...x^il.iv
.1,"'.

.^1 ... an Ohio ..a.v' liu. a diirccnt view is taken iu In.li'nu, '',.

Acw 1 ork,' anil in Iowa."

'.V Mihviiy oiiMip:iriv is iii)t liulile
Hli.TP 11 nimlii.loi' of I, j..nn,.| ,,;,i„ j^
iiiiiiicil ill a vvrck imii.,,| I,v „ l,i„k,.|i
mil, Miiil thr fault i, paitlv |,'i< „„„ ,,ii,l

IKiitly till' cn-iiiiM.i's ill |...|initlin;; the
tram t.)

f;,. to,i fast, an.l llii. cm.l.icior
was aKo in fault in ,i,,t liavin- lii, ca-
lioosr on t(i(. leaf i.m<I of the train St
Imhis. I. M, .( .s', /,. ,.,,. V. \h.,,„<ri
(ISS.-.) .).-, Aik. .-IIS. .\ ,.,,. in-,„.,.ior
who IS struck l,y ., iiain whicli li,. iiii„|,t
nihl slioiil.j luu,. .noi,!..,| ,M,ii,„t i,.,.,,^,.,-,

nltlioii^r), the cMi;;ini.,.r is aUo in fault
ISaiir V. SI. I.niils. I. .1/. .c s. ft. C,
(iN.S.^i) -lii Ark. ;i,ss.

.\ mill owinr wliich cniislnn-is its mill
fift.T il coninion an,l ii|)|iiovc,l 1,1 is
not halili. for an iiiinrv to an ciiiiilovc.-
<Miis,.(l liy .sn.l, ,.|n|,lovcc and his i-onn-
plo.vn. iKMinittinu' tools to accuiniilati.
on tho tloor of tin. mill at a place ulinv
tlK'ir pr.'spnco is (lani;croiis. IhiVm v
I'limii.r Iiijii Co. (l.MC) I.Sl' I'a. ion, ,^7
All. !ll'7. .\ car repairer cannot rcedver
for an acciileiit due partly to liis own vi-
olation of a rule proimil^ratcd to scciirp
hull from injuiy f,„||, moviii^r trains
iiiid partly to the iiCL;lli.'e-iee of a car in-
spector in failiiij; to keep a lookout, as
lie had promised to do. Illiniiis ('. T{.
Co. V. ll/;i.s/o»- (I,S!I4) .-.(i 111. .\|,,,. 4,;.),'

'On this {.'round it lias been held thai
tlio failure of a servant to follow tli.. In-
st nu't ion of his master to ._ro h ,, at a
certain hour is not. in a le-iil sense a
contril.iitinf; cause of au iniurv which
he receives while eni.'n!.'ed In the dis.
rhnrpe of his duties at a later hour. I/c-
r.lliilult V. Hi,,:,!i,li,h 11*11) lil Coun
l.")7. li M\. 10!U. Siniilarlv. where
plaintiir. who was rear liraken'ian on a
frei^'ht train, was in the cupola of tho
calioose wlicn an en^riiic whiili was to as-
»Ut iu ijusliing the train up a grade wus

nef:lit;eiitly run n-rainst the caho,,.,. uii'
siich violence as to derail it. \,\ » |ii, r

phuiiliir was thrown (c the .ri.Hnirl ml
injiiied. il was hcdd that, coiu-cliir. I'l, ,•

idaintiirs duty rcipiireil him ,., ] ,,

top of the cars, his reiiiaiiiiie- in ti,,. ,.,

Iioos,. was not ncj;!-;,r,.„p,. ^Oiidi cmitiji,.
ilted to his injury in a Ic^mI scn-c. Imi
was a mere condition of the' iiiimv. ^in,,.
the rule ri'ipiirin;; him („ |„. o,,t-i Ir u.i.
not made for his pidl,.ci ion. and. mil r

iiii.y ordinary idrciinislaiKTs. he »., il,l 1,.

siifer iiisid(. (he c.il)oo-|. than on Imi, , ;

the train. Tiilli.s v. I.nlr lUi, ,1 \\
/'

To. (limll 44C. C. A. .-)!I7. 1(1.-1 |-,.,l ,V-,i

>o. the violation hy an cmphur, .,1 ,,

rule foiluddini; cmploye,-s to , l,,,,,.,.

their clotlu's l«.foie iplitiim.. ti,,,,. ,|:|

not, under the circuni-laiici s. pi, v.nt .1

recovery for his death caii^cl l,v \]l
hurst iiii; of a f.'rindstoiie tiiriiiii" m ,,n

execssnc rate of sp 1. //,/,,„,,,;„ ,

Miililrt ll,S!ir,
) l:iii .\|o. ,-,!l.-,. .ii; s W

sn;!. .Mllniie.l in Mane in (1s!m;i l.i.; m.,
fili). :i- .S \V. S-.'ll. .Mlirnicd on IM,..n
m;.' in (W.W,) laii JIo. (il!), .is .s

\\

2!)4.

llrnil v. Hoxllill ,(• .4. /,». c, fls<.-,

140 .Mass. llili. 4 X. y^ o.,- |.-,,.|,„, ,„_,

/''(,'/ V. Ili'ililoKil SliKl It r,, .Iss;"
l;J."> Mass. 11:!. 4(i Am. Dec. 447
'In MrCiilriik V. ir'/,«,/i I Is.-,,-,. 4

Ohio St. ."illii. a soi-vant injure, 1 ,ci Sim,
day while loading: freiu'lit' on a -i.iii'-

lioat in an eiiierj;eiicy was hcl.l , nlill.-4

to recover on the irroiind that he m,!- ,n

f-'a^'cd in a "work of ncii--iiv," li

-cenis to have lieen assumed \,i ,;n\\:

and coiiii-el that he could not !,,i\,. n-

coven-d in the absence of this cl.iiiriit,
' In I.diiisvillr, y. .4. j(. (\ I /,' ( .,,v

Frill' liu (l,Ssi(!» 11(1 l!„l )s '. V !'

.'i!M. the followiiif; principle \\;i- !miiii;i-

lated: The fact »liat one who su-t;iiiis
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327. Contributory negligence of servant followed by negligence on

the part of the master or another employee.— Jn a Icailin^' i;iiuli>li

cn-c. I.iirii i'cii/iiMc<'. iit'lrr hi^iiii; <|i.\\n llic i;ciicral ]ii-iiicipli' alrc;iilv

(|ii<'ic(l ( >! I--!, aiiiHti) a.- \i) llic clii'i-i.- i)i ciiiiii'ilailurv urnlij^ciifc, [H'u-

cccdi'il tluin:

'•Tl]>'i-c i> aimllicr ]irii]iiisil.iiiii ciiiiiinv will cslalili-lu .1. ami it is a

(iiialiticillinii u|Miii tlic lir-l.- -iialiK'lv. lliat, lliii\iuh llu- iilaintill' may

li:i\c li<'<'ii jiiiilty oi iH'uli,i:<iirc, ainl alilnMi'^h tli.ii iiirliLiciici- may in

t'arl iiav<.' cniiirilintcil Im ilic ac i'li iil. yet,, if ilic drlVmlatit, ('(Hild. in

ilif rrriilt, liy tlio cxc'i'i'i-c lit' iii'iliiiary i-arr aiiii liiliiii'iicc, iiavo a\iiiil-

cl the inischief wliifli i;a[i[i<'ticil, liic jilainlillV m',L;liui'ncL' will nut cx-

ni-c liini."''

Ill any case, Llicivforc. wln-ro ilio oviilcncc is >iii'li a> lo Jii-tify tlio

iiiti rcncc that this rule i^ availalilc in the s<r\ant".- t'avur, tin- liahil-

ity lit' the ciniilnyor still nniaiii-; an uprii i|iM->iiiiii. .illhniHili tlir sci'v

ant ni.iy c-h^arly liavo liccn i:nilty of an antiTcili'iit art ut' cuntrilintory

iii'uli,ui-ncT.^ Tiiu logical silualiiiii cnnlrniiiiaii-il liy thr rule has lucn

;in ii:jtir, by llip m'f;lij;i'iit or wron^'ful liiiii to tlir ri>k nf iniiiry, if -.inli injury

;irt lit aiiolliiT may liavr lici'ii. at tin- w.is innii' iiiiiiii'ili:ili ly raii-r,| li\ the ilr-

taiii' 111' siicli injury. acliiiL' in ili^.itii'ill- fiiiiilaiit'* onii--iiiii. aliii lin ill','

111! f liis ciillali-Val iililiij.iliiiii tn tlie auaiv of tlii' iilaiiililf's il^iii'.'rr. In ii-i'

-l.ili'. uliirli ri'i|iiii't>(l of liiiii llio olisiTV- onliiiaiy rare for llic |iiir| of .nniil-

aiiri' of tile Siiiiiiay law-i, will not orr- ini; in jury to liini.

Mill a iriovcry from oiic ulio-i' u .i!'_'- -la) S'liniil's riiihl tn n run r nf-

fill iir nr;;lij;i'nt act or oini-~ion was tlio finimt.—C/kmi/ii ii/,. il (t. It. <'" v. /."
|ir>i\iiiiati> cau-e of siii'li iiijiny. 'lo ils^si si \.\. {<V1. .'i S. !;. 7u'.\ inriiu-

Miiiii' cllVct, >i'|i l.iiiiimiUr. S. .1. i(- f. R. (»'/'! I ; /."iii'iilh il- \. /,'. I\i. v. Itnmn
'.,. V. IIihI; (ISSS) IKJ hnl. .")li(l. 2 I.. (Isasi 121 Ala. 221. 2."i So. lllill mn-
II. .\. .'120. Ill X. I-:. 4."i.'t, wlirrc llir com t man faili.l to j.'ivi. sinli a ..ji.'iial to liii>

|i"iiilril mil tluit. as till' sorvaiil's ilaiiiicr i'ii;;ii]rir as wmilil liiivc pnvrnlcil liis

ua- llic -inic on wick ilay^ as on .Snii- iiinviiiv' lii> civjiiic in >iiili a way as to

ila\.<. it ii'iilil not be .saiil that thi-i injiin' a lual^ciiian » lio jiail u'oiic in lio-

lilcacli of tin' law was an Pilicicnt iau..c tuccii tlic Icinlcr ami a cari : dmr v.

nf. or ciinllililitcil lo. Iiis injiiiy. Sec. 1.,,.,: .nllr il- \. /,'. Cn. ils!i::i 111 Ky.
i;cncrally. on this siitiji ct, Sln.aiii;. n li'.i. 21 S. \\. i;."il i ncjini cr oiicr.ilciMo-

llcilf. Ni u', 3 104; Cooliy. Torts, p. \M, cniiiilivi. -o iNMi'li --ly a^ to injure n
S'.hir: V. Mioiliiilliiii It. I'd. (IS'.M) liraiMin.in \«l!o hail ijuiic U'twccn lar^ to

S Mi-c, i;.",!-,. 2I> N. >'. Sa|i|i. 112:i. ci.ii|ilc ihcmi : /,.,;o"mi7/c ,( V. II. Cn. v.

'iiitiliir \. Slitr Cii'tl Cit. (isii'.n 110 l/'iCoi/ i;ss:i, si Kv. 4ii;( (similar
Ic'Aa. III. Si X. \V. 2411 iCiliiiL' ».';o.« v. facl-i : ll7,i/. v. Ilmi^lnii d T. ('. I!. Co.
I'r//.,- (ISIMI O.T Iowa, 72, 20 L. U. A. lls'.'S; Tcs, (. .\ii|i.i 4i; S. \V. .•is2

iiii.'i. Iil N. W. as.'il. Mr.iiii li.iikcii lii.fi.rc -wildiman liail

' H'flh II V. I.(„iil„n cf V. 11'. A*. To. time lo ccl mil nfihcw.iy); II is.innii v.

il^Tili I,. I!. 1 Apii. Ca-. 7r)4. 7.")!l. 4i; I,. IHihnu.i'nl d I). It. Co. (ISillli !)1 Ala.
•I. IXch. X. S. .')7:i, ;i.-> ],. T. X. S. ri:i7, .'il4. S So. 7ri; (-nvant villi. iliil a rule
J."i Week. ]!c|i. 147. I'liis i-lalcnicnt of by ^roim.' ln'twiiii two ciis to roii|il('

llic lau lias been I'.xtcn-ivcly ailoplcil in them, an 1 ua- injiiicd by the siiililcn

till- I'liilcil Stales. See Shea rm. & Itcilf. >tai t iiiL' of t lie t rain i t K'nisns if A . Vnl-
Ni.u'. S '''. note 10. In that treatise the ^H It. Cn. v. I it:l,inili (lsiP,-,i (51 Ark.
Iianicil antliors formnlato the rule as .'111. :>:! S. W. ami icoL-inecr mi;.'lit liavo
fnlliiw-: 'I'lie iilaintiir I'lay ri'ci'ver sti'iipi ! hi- eniiiM. in tin'c t<i have nvnii|-

ilam.iLici for an injiirv causeil by the ile- eil >tiikiiiL: a tiMckman «!io iliil not bear
fi'iiil.int'v nc^rliircnee, not with-lamliic.' it aiMU"aihiii"i : Luni-iillr d V. /,'. Cn.
tla' |ilaiiiliir's own iirirli.Li'ncc e\iio>riI v. I/i;//,ic U'^'-'-!) I".' \li». l<i", Ij So-

(
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said t-. lo this— tliiit llir anUr.d.nt u.-W'^nu;- of tlio injiiiv.! ,„,.,„,
IIK'I-Civ pHMJllccs a c.n.lilioli ||| Ulncli 111,. Mil-<-.ii|,.Mt. ll.-li::.

'

wliich caused (,!„. injwiv n|,<Ta!c.s.'' l],ii tli<- n,M,M.|,ti.,M tlm- h.:,-,.

"'Il (I'liyiiiicr ill lliis <ii.r Inlil ncil n,.;;.

llHCIII. a- the IMCMTH which he iia'l
iMlii|,tc,| f,,i- ihi' |iiii|i(i,c of .lo|p|,in<_' hi-i
iM;.'ii)i' whni II ci.lli.idii with ii ImihI liir
»ii^ iiniiiiiirnt wnc ,11,1, n^ .\ |MU>h'nl
111:111 Mliyht IlilV.. >,.l,..-ic,li ; ,s„„,/, , V.
rlrrrliniil. r. I\ ,( .S7. /.. /.•. r„. (|yi!)|
'!U Ohio SI. 4H7. .-,1 N. K. .,7.-, ,„.rvaiit
-faihliii;: on ii.ivk » ;m slnick \<\ n
Ir.iiiii; Sihhrrlh V. .l/i.«„»W /' n' (•„

ilsilj; Mo. I III s. W. II:) I i^ivant
«iilkiii;r on track wai -truck hv a
I rain I: Wnimiiuil,,,! \. Mrhisim. T A
N. /'. /.'. <•(,.

( Isill ) 4(1 M,,. .\|,,,. ;.-,(,

I train run at a rate whi.li wa^ .laiiircr-
oiis in vii'w of the |Mi.ilioii of tlic ii."'li-
„-i'Iit M'rvanti; Slniirnrh,,- v. SI l.uiiin
•f X. /. I/. Co. (IMSIM .III r,.,l. 174 ,,.„„.
iliictor iiceli^'ciit in not niaiiauiiif.' train
>^o as to a\oi<l iiiliiriiif.' an ciiiphivcc on
:i «ra\cl (rain, who take- up «. d'an-er-
oiis position); Ihiixr ,( It. P. I,;7i,i,l
rniiisil Co. V. I)in/rr (ISIU) 20 ( „ln.
i:!2. ;i(J I'ac. lloii. KevciMii;.' :! Colo
App. 4nH, :!.t I'ar. 81.5 (lahcier sat with
his Ie;.s sli'^'htly projcctinjr oiit-iili. a 1110.

tor ear. aial was struck l,v llie -i<!e of a
euttinj: into which a Y ran) : //,(./,„ v.
Siiiiix Cilii ,{ /'. I{. r,). llSilJi !IJ Iowa.
i-ii;. Ill) \. \v. ,-,:): (section foreiiian
stepped upon the track without looking'.
after the passa.iie of a train, and wi?-
sLrvick In- a rear siMtion wliieli had l,e,.n
out oil): llliiiiiis r. H. Co. v ./ovc,/
(IIMII) ±> K.v. L. Rep. 17!).-,. 54 I.. 1{.
A. TH. Ill S. U. ;u:i (forc'nian checked
-peed of hand ear siiddenl.v. althou-h he
had oh-eived that one ot lii-i na'ii w.is
not sui)porti-i;r hini-ell In- holilinf.' the
h'\er); Crnlrnl It. it,, v.'ljiiiih (ISilD)
l-i-J .Ma. 172. 2(i So. !)»;<) (section hai.d
wa.s run down by a hand oar while cross-
in;; a lii;;h trestle); Trj-as d- I'. A' ('„

V. Ilnir (ISlHi- Tex. Civ. App.) :(,-, S.
\\. S()2 (sectioi, f. .'man sliovi.d a tie
a^'aiiist lalioi-er's foot, while in a hole
wlu.re he hail ne^'li^'ontly [int it).

Kven if a hrakcinan was iic^diiient in
^'oin^' iH.tween a eahoose with a liuniper
of the (u-diiiary oonstruotion and one
e(iiiipped with a ".Miller' couph.r, iio
may n.cover Lf liis injnrv was proxi-
mately oaus(.<l liy the fact 'that a fcllow-
eniplo.veo. without waiting', as li(. should
have done, for a si^mal from him. si;;-

Iialeil to the ensrine(.r to hack the c.^-

IxHjse. liomick v. Uhirmjij, l(. I. d /'. R.

r. 17 .V. W.
a. f. 1,111,,,

I

I 1; ,;,,,, ,1.
,

r„. (lMs:i, ,;> l.nva. Ii:

See also ; ;iH. -iiImIs
1 (111 N. /i-;/,r.v riiihl f

-^

— .\ railroad eu^'iiicer is not nc 1 , i,(

ill not -ooiiiT I- iiidin;; tliat -cd innin. 11

oil a h.iiid car on the track in fn.ni c,f

the train ale in d.iie.'i.r i\lieie llic\ i..ii|.|

have. n-iMoved the lian.! ear ainl 'cir.iiv,!
III., track iMfoie t!,(. train reachcl lii.ii,

M they hail seen il when he llist )„ , ,„
li' -lop il. \,lh,iii V. rliii,,,,,,. .•it. I' ,f

A. C. /,'. Co ( Isiltii lis Iowa, .'i.".! 1;; \
U. .-lliS. 117 \. U. -lul. Nc-lii;.,,,,. Ml
the part of a railroad eii^-ii 1 n„ n

switchiii.,' .ii^rinc in the railio.id \.,y\
eanni.l he pri-dieatcd of his failmi in
slop his en;.'ine after luiviii;; siru.k a
section hand atteniptin^' 10 cro-. thi.

track, iu rcsiioii-c lo warning.' cii,, nf
witiie-cs of the aci.idcnt, in the ah-.ii,|.
of evidence that he understood the -i-
iials as meant for hiiii. I.oiini, v A.m.
xds ril„. It. S. d 1/. /,'. C„. (i.sil.-,, IN
.\l". .-Ull. .Il S. W. (1. .\ railroad c,.
;:iiiei.r and tireiiian are not ^'iiiltv of ,„ ...

ii^'ence. toward another emplovie w.ilk.
111!,' alon^ the track, in failini.''lo k.,]. i

lookout ahead, where their atteiil i..ti i-

othi.rwise ii.ipiiied liy the work wlii.li
lliey are diiiiiL'. Chiraiir, It. if (). I! c,
V. .l^//lll/ (1S!U) o.-) 111. App. .-iSS.

'

.\,-i

'"^'i' '• "< not ni;;lii.'eiit in as-mniiiir
'hat a section liand will ijet out of tli..

way of a train, where it is custoMiar\ f.r
snch lahorcrs to work on the track 'uiiiil

trains are very elose lo them. Shmi, v

.\lis>,„i,rl /'. I{. Co. (lltOI) Kil Mo '11
lil S. \V. 8211. The on-ineer of a -uii.h
eii^'ine is not rcipiired to antii.ipalc iliit

an e\periini.(.d section man, wlio-c diilv
oliscryaliiin has tau^dit liim that tli. . n-

^'iiie is constantly niovini; in the \ ii.l.

will step on tho" track iinmediaiciv in

front of cars !ii(.h are hcini; suit.li.-!.

W.

without even .kin^ f(U- them.
V. Ismimin fill/. If. ,s' ,(. 1/

(IS!l.-.
) I2S Mo. ;i4!l. .'tl S. W. li

See al-o l.,,uisr'illr .f \. A', r o
lure (

1S!I|
) 110 Tenn. :,\\. 1.", S.

Ili.iljility to hrakcinan iniiiicil la

in^' to ^'et on a nioviiiLr train w.i
elarod to be dependent on whclhci
condiiotiir eoiilil have averted the
dent by ordinary (are).

' l.iniixiillr ,f .V. A- Co. V. /.',

(INII.SJ 121 Ala. 221, 2.-. S,,. i;ii!i.

U-



I ;;jT Si;<;i.i(.K\( i: at timk or ivn r.v. ftdll

SCCIIl: to I,( Sdiiirwliat. ciiil ut |il:iii' Till- r:iti(i|i;ilr "if tl !!• Cll-C-

111 -aIiU'Ii lii<" ^tT Mint llil> Inch il Id n I'l'ViT 1(V viiliic lit' tlic I'lilt

1-1 llnl tli.ii the iMT-i'M i-c-.|Min>il,|c I'nr tin- liisi link in tiic cliiiin nl

(;ni-iitiiin «ii?> tlic nia-lc'i'tli<

In iiiiy ciisc lit' tlii- (lrscri|il inn tin- in-trnrtiuns

\\nii|i(l lis to iiidif.it*' clriiilx tlic cll'.ct III' tlic rnl

It is I:ii<l (I'lWii Iiv Min

1.

;ivcii slmnld lie

ic nf liic iiulliiiriliis iliiit. ti> oiitillo tin' scrv-

iiiit t(i recover liv virtue of the rule, it is not nccessarv iliai t.lic ilitcinl-

:iiii -Imnlil have IkhI actual notice of tlie injnreil [lartv's fault in lime

t.i ]iroIeet, Iiiin. It i> elioiii;li if ijie liefenihinl eoiiM liv riasoiialile

ilili;;eiicc lia\t' ilisciivereil iJie danger in time to aMTt tlie injiirv'

jliit tlie view has also lieeii e\|ire--ei| thai it. is onlv in \er\ e.\ce|i

li'iKil caM's that the ser\ant can rerM\iT witj.oiit. |irovinu: that his dan

::< rniis |iiisiliiiii was actii.illv known to the nia~ter or his aiieiit.'' The

li'lllier of tliese o|i|iosini; thenrie- -ci in- to W- l.he correct one. There

i- no a|iiiarenl rea-on \vli\ aiiv e\ee|i;ion should 1h> iikhIc in ea-es of

ilii^ class t^> tiie :;eiier;il |irinci|ile which ireats collet met ivc and actual

kiiiiW lediic as hein^-, in a juridical |ioint of view. ei|ilivalent. factors.

It has heen ex|ii('--lv luM thai a nieie vol'iiileei', althoiiuli he has

•It IS |.ii)|i('r to cliin-i;! il jiirv Ili:i( :i jiiil. 21 S. W. r,l!l; Wuhnsli It. f<i. v.

r.iilri«i(l ((inipiiiiv i- liMlil.' Iii'aii cm- /.im nl,- (|:.!17| 7-" III. .\|i|i. (1711.

Iiiini'i' ^'uilty cf I'Diiiriliiiliiiy iir. Il'_'"iiii-, It i« I'lmr In i lnr;.'i' w jiirv IImI tlicy

hIi.iv ;iIIit IhtdimIiil' iUViiii' el' In- piTil liinihil liinl nLMin-l llic pliiiiililV. llicMi;.'ii

in 'iiiic Id iufvi'iii till' ilijiiiy, it ni","!)- lie piny \\;t\f liccii ijiiilty nf iniil ril>iit<iiy

Ciiilly fnils 111 apfity iiiciiTi- iiMiliT it< iii'yli;;fiici', it' lhi> ili'liiii|Ui'iit ciiipi. .
<

cniiiiiii l>y wliicli till' injury iniiilit !« rii.;li| li;ivc |iri'\i'iili'il tin' iiijuiy liy Ihc
priMiilcil, if -Mcli cii'iiliiycc diic^ iill c\i'iii-c i,|' nnlliLiiy liii,' 'I'li. pifi|Mr

lii.it 111' inn 111 prevent Ilic iicciclcnl iiml fnnii "f iii-.tiiii'liiiii is IIkiI. if llii' plniii-

-.uc lilniM'lf fiiiiii Ilium iifliT liciiiinini,' liH "is yiiilly nf nc:.'ii;;vnic l.iil fur

.in;irc nf his peril. I.iniisrilh il- .\ . H. «liiili I lie injury wmild not lune lieeii

In. \. Hurt (l,S!i:t) 11)1 .\la. :U. l.'tSn. inllicle.l. tlie jii'i-y -linuM Iiml fnr llie

|:iil. ileteniliiiil. niile<» tlie lieliinpietil em-
.\n in-lniitinn Hint,, if the injury to pinyee. nfter seeing phiiiilill'- ihiiiL'iT.

nil I mplnyee eniilil linve lieeii nvnide'l. in riiulil linve pietenleil the imury hy llie

siiile nf his 111 iili^'eiiee. liy the e\eni~e cNi reise nf lensnnnlile enre. \\ Ush ini/hni

nf line en re on the pnrt'of ileleml ml. .!//•(. it .1////. fn. \. Ilnnirlf i|s:i7) 1!»

iheii ilefeiiilnnt woiilil he linlile. !< Hint Ky. I.. Hep. H.^is. A-2 S. W. |l:!ii.

Unlllil -linw tinit pl.linlilV- ni ^li^'ellee '' l.nlli^lnil it \. It. I'd. v. Mrl'iil/

iliij Tint etinlr-iiute to the injury, liee.iu-e (IssHi S| Ky. 411 : l.oiiisrillr i(- .V. I{.

it «n- lint . I. reel eniise liieri'of. in nni r,.. \. ImiI I'l.sll.i) !I4 Ky. liiis, li S. W.
eriniii.uus where it is neentiipnnieil liy Iin7.

1 Aplniinliniis ttliieli slinu llinl llie Inn- "In Ki'ff v. Vhiruiin if v. \V. R. Co.

L'liML-e thus ii-eil niennl iinlhiii;.' nmre (IS'.ltl !l-2 Invvn. I.S-J, CI) N. W. .-,l):t, it

ill. Ill that tile eiiiplnyee eoiihl nenver. «ns li-'lil to lie error In yive a eliiirp' to

I'lil'— hi- ne^'li^ienee wns the prn\ininte tlie ell'eet tlint tlie ilefeinlnnt wnn tinhle

e.iii-e nf the injury. Ilmlii- v. flmrhs- if. liy the exeici-e of nnlinmy care, the

/'./I it W . C. A'. Co." (11)01) 111 S. I'. 4i;S. peril' nf the injnreil servant eoulil liavo

I'l S. K. 71.'i. iieeii ili-eovere.l. 'I'll same ell'eet. see

See nl-n /.oi(i.vri»e if \. I{. Co. V. /i"n/.- (,'. ne./.ir /'. I,'. Cn. v. I.<r I ISIID) !)2 .\la.

,„.„., iisiisi 4 Hush. ,-107: <,'..?• \. '.'ii-_'. !• Sn -.MO, See nl-n § :U4. saM. a,

.1 il

/.I illc it \. 11. Cu. (IS!):J) U4 Ky. note 3, suiirtt.
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pliico.1 liinisclf in a position of .Ijmil'^t tl.roiiirli hU own n.-ulii;,„,

can recover ol' the iiiii>ter for injuries receivcl i)v reason of ilie t'liih!

ot Rervant.s to exereise reas,.nalile euro to pifvent injury- to liini ;ili,

diseovorin;; tlie diinserJ

riic nilf now nniier di.sciissioii is t'enerailv <M,nsiiloreii to l.e a|ip

i'-Mo onlv wlierc an appnvial.lc interval rn* time elap>e,l i,etweri, il

nej;iij;ent act of tlu' servant, iin.l the linnl ear.i-iro|,lic, and liiere ^i,

aei-ordin-ly a -[K-citi,. period durit,- uiiiej, it uns in tlie del', lelnni

liower to pr'.'v.'iit the injiirv iiv [.roper care and caution. It eanimi 1

construed in such a manner as toaK-olvca servant fmrn tliecoiise,|ii,.:

c(^ <d' his n( j.di-<>nee in a ea-e wliieli pre-< nts ij •dinarv <.l,Mihii

ot a lireacli (d' dutv on tlie nia-l< r's part, r. -nllin;: in more i.r ie- \„

manent conditions, and a want of eauiion on tlie servant's part i-i pc
fonniiiir liis functions <lnrin,ir tlic continuance of tlio<e condi;„,|,.
liiit a dilTerent tlieorv lias l.ec n prupnnudcd in Xorth Carolina in n
H])ect tu a statutory duty."

B. \\lI.\T CO.NSTITLTES CUNTKI mniliV m:i; I.ie.KXLE ON TIIK I'AUT

A .-SEKVAXX.

328. Generally.— Tlio standan! wliicli a servant is, like any ot!„

jM-rson, reipiin .1 to satisfy in didn:;- tli<' ai'l.s which a performance ,,

his diitios involv<', is tlmt e.N])ressed hy th<> plirases "ordinary care."

or "Wdinary care and dilitjence.''- or"rcasonahl(' and ordinar\-caiv,"

' nnnln V. SI. l-iiul \l
.

.f I/. R. Co. I'V (lio rxcTciso of onlin.irv care :iii,l . 1

1

(ISIU) .-,(1 Minn. 141, i> I.. U. A. W<:\, :,7 linn. Imve iivni,!,.,! the iniiiry, tlu- jur
N. W. A:,'.t. slieiiM Iin.l fer tlic plaintifT."

' \n rii,iH<iiv. Ildiinili.il i( SI. J. It. Co. " In a recent on sr it wa^ laiil il.mi
(IHT'.M (111 Mo. 4H1, till' ...Mit lie!, I cr- tliat a liraUcriian's fontrihiitoi v i li

rnnce'.is an instruct idii til the cir..t tliat, ,:i-m-r in c.)ii|ilinc; cars wi.iiM in.t lii.

even if the jury slioiilil liclie\e that 1 ho r\\uU- rceovcrv for the ooiititiiiiii;.' act ..

Jilainliir was ^'iiiKy iif nc'jliyencc wliich ne^liM,.,,,.,. „f wliieh the coiii|,aliv w.v
cenliihiilcd to the injiiiv. vet Ihcv •^iiillv in having' failed to oiiniply uiMi :

».h<iiilil Ihiil fer hini. if llicy aUo hclicxcfl •tatiile i<'([niriri^r tlio use of s<.|f'c..u|,l,r.

tliat the (Icfriiilant nii.u'hl have avoi.lel en its ear*, (iriinlrr v. Smith, t„ /," i

,

-aiil injnry hy the n*e of ordinarv caie (ISIISi 122 X. C. !I77. 41 ]., ];. A. ;;'i'i

in fuinisliin;; plaintiir willi safe in-ini- .'ill S. \'.. ll,"i. See also Tni.rli r v. > - i.V

mentalities ii|ioii wliich to |icil'cirni the rni l{. Co. (ISIilli 1J4 X. C. Is'.i. il I.

work on wliicli he w as en;;ai.'ccl. ami lliat It. A. .•)!;!, '.il S. K. .).")0.

snch want of I'are was tin. proximate ' rii/c v. Mainhi-.tlrr EUrlr'n- '',

oaiisp of the injurj-. See al-o UniitK v. (I'.MIIM 70 N'. II. ;iiis, 48 Atl. i'sil: »,. -r-

St. I.oiiis. I. .]!. i(- S. A', rV). (1S7'.I) 71 ./(,/ Ciilton l)il f,,. v. .Iiicl.snn {\'Mm.
Mo. Ifi4, 3(1 Am. r,cp. 4-|l>, where it was 1 12 (Ja. liSll. .'!7 S. K. .H7;t.

held error to irive !Oi in-lniction to the - Itiwmirr l.niiil if Im/inir. I'n. v.

ellect that, allhciiivrli the servant miL'lit I'limiihill (1S!IS) 121 Ala. .'lO. i.'."i Sn,

have failecl to ixcrci-e ordinary care, 7!t.'i.

and niii;ht have heen };iiilly of nc'.'liirence '<!rrrjih„f v. DiiJuifiiir ^( S. C. !!. (^^

uliieli eontril'iited to the injury corn- (ISTli :!.') Ite.va. .".7: r,'.i(. •- v ," -'

plained of. yet, if the defi^ndant mlulit. nniiu It. Co. (ISIKJ) lo4 Tu. .'ii'i. -t)

hy dilVer. iitly ercclinu' or riiaiiit.iiiiiir.' All. .'illS.

the lirid;;c which caused that, injury, or
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liliii' (iriliiKirv (iiiu;<iic(> (ir (

cl-r I

in "I'

illltlidll ])l'l|ilcni'<\'"* III- I- liiillliil ti' rSi'T-

luit di'jii'ci' 111' Clin- wliii'li a f.i-iiiiii l,lv lU'llill'lll i-wii \\,,\\ il-i-

dir t.I) ii'iiiil Ikiiil; III pircil,'* (If vvliii'li iiii:'lii, hiiMit iih' liim'Ii imp-

(•|llll>l!lll(:C'!! rca-iFiiai) ly cNiPcflrtl of ail iinliiiaiily |iiii.|i nt piT-

Sllll.
•ij

liistnic'tions an- niri'cct, <ir cri'iiiiiinis, arninlinir as l!. > r iinizo

r imiiii-f tlic -i.aijiiari tl IMS llNci

'rnilriil U. if /(/,-.(. Cn.
llHS!li 8;l (\:i. .".ST. Ill s. !•:.

I.niii.r S. \V. ln«r,. All in-tni.tiiiii )li,it if tlic

lliK.

i;,|i.

V. \\,ll..,„

r.-i s. w. 411.

( limiii 22 Kv. I,, il

juiy ImIi 111.

.f tl

-iiv.ihl kili'H i"(

.l,ili!.'i'n.'l~ run. II-

tllii'll >\ W\. .Irltl I ill llliir III

i/Hi r,,iiu„ nil t: .It I

'

\\.

I r.iiMii 112 (ill. 1120. .'IT s, K. S7:i.

'.llti'tl I'liilii t ill' t'l III* \* lu'lr tin-

i-\i-tr.|. mill failv.l In ill

' .\ inry i.s |iiii|Mrl_v <liii.i;;iil tli:it, ul- liiul lnr ili fiinliiil.

llliMI;;ll it in tin' illllv lit' a I'llilliiail I'lilll

|i,iliy to iisf till' liiijlii'-t iliu'ici' of c'liir

In in-lllr llli' -..ifily iif iU |i:l-.<rll'_'cl<.

till' rii;.'iiii'rr of a pa— rii;;ii- train i- iin'

ri'i|iiiri'il. Ill lirUti'i'ii liini'i'll' ami llir

ioiii|iaiiy. to cM'iri-i' iiHiii' lliTii iir.ll-

limy rail'. Hull \. Chii;i,ifi. It. if V. If.

'(-.'(Isitl) 411 Minn, -tll'.l. 4!) N. \V. 2:i'',

III an artiiiii fur iiijurii's laiiml l>y llir

I'.iiliirc nf till- iiia-liT's ri|ii I'-nilat ivr

tit LNVi- iiHtriii'tinn-i ti> an t'lnjiliiyri' n-

U'lrilinj.' tlir illnrlion in wliii li lir wat |i.

iiin when il tri'i' wliii'li lii> «,i< ciitliii':

ilown sliiiiilil fall, il i~ |iiii|n r tn nriiM'

:i rliar;;!' iniplyin;; lliat lie riiiiM im:

iriiivcr if lie dill not run in a >af(' <li

riilinn. I'n.ilnl Tih<i. f,ihl, To. v. Iliil

.11/ (ISIMi) II,-) Ala. l!l.l. 22 So. S.-|4.

.\n in'tnii'tion is rrriniiiiii- liy uliii!!.

ill a ra»r wlicri' a railwav sfr\.iiil \\a-

kiii.rkril 1)11' a car l>y tlii' -|m.iiI uf a

":ili'r-taiik, \\\' jury ari> lul'l. wiilnMii

.|ii;ililiialion, that llicir M'ldirt -limiM
111' I'nr the. il|.fi.;iilaiil, if tlii-y fniin.l thai

pl.iiiiliir vnnlil have aviiiilnl tlii' i "1

ii-i.in hy -liMipiii;; or iiiuviii',' tn ritlic-

-I'll' i.f till" r.ir. aii'l ^tiil lia\i' pri fm nii" I

lii> iliily. Iiiil tliat III. iliil not ~ii .'iv..i.|

till' -piiiit. Iliiiiiliiif V. hiiliii'i'i' «t .*.'.

c. ;,'. r„. (i,s7i I x\ i.iua. .>:.

S.|. further as to thi> rla-- nf ii-r-.

? :!."iO |-,i,')-a.

.\n instruetii.ii that "it i- I'li' linty

nf r\i'ry [M-rsiiii to ii-c hi* -..n-r* in

liMrii what is ^'oini; on aliniit him. and
lli.it. thr niiiro dan;;i'iiiiis a pn..itinn i^i

wliiili hi. is plai'cil, tin,' ninri' I'ari' -liniiM

hr 11-1' to pinti'i't liiin-i'll finiii iiiinry.'

i- pinpi'rly ri'fiist'd as niisli'adin;.'. sliui'.

"ilhiiiit I'xphinatinn. the Jury niif;lil iii-

f' r !!, it a lli;;lH"-f <!i';;n'i' nf vatf tli:in

nnliiiary care woiihi lie required. ///

Inu.iliiiiiiil d <1. X. H. Co. V. Slr/ilim-

*oH U!>U7j 22 Tt-v. Civ. .\pii. 2211, :>i

IhiV niii-t

'p.lly li'fil-"il

as I'vai'lin;.' tun lii^'li a il. ',:iii' nf ilili-

P'nci'. Ilrss, „,, r r.t.nl .1 /„./„..r. f„.

\. );i,„l,l„ll ilMlSl l-'l \1.1. .Ml. 2."i So.

T'l.i. An iii-i nirl inn lli.ii. In iliimiitii.

inn iln rilrnf-. I'liiilrilMiliiy m "iliiiiiiri',

till' jury <liiiiild mnsiihT ulnllii'i I lii>

servant ha. I i'\rii'i-i'd diii' and f -"m-

alili' rail' and thai, if lliey >lioiihl lie

lievc that .h II. lent did lint exeri i-e the
nieale-l I'.ii.' and eaiilinii thai an or.li-

naiily prii.leiil man umiM eveni-e un-

der like i'iri-iini~laiiees, then they -hniil.l

lilld lnl ili'feml.int. is |ll'nperly lefll-ed.

l/l.ssneil /'. It. Co. V. I'nr l'|i|lllll I'll)

Nell. .-i.il. s:l V. \V. 7U. Krior in

ili.ii^iii'i tli.it the care re.piired of nn
elllplnue in the ll~l' nf illl ph'IMi'llt s and
1 he nperalinii nf maihiiier. i^ ~iii'h as

"a lean nf his e\|ierieiiee an. I hi- -ilii-

alinii wniilil nidiiiarily ii-e." in-le.id nf

-.iieli e.iie a~ all nrdiiiarilv pni.leiil man
nf lii- e\|s.| iiiiie an. I in his siliialinn

\>niil.| nr.liiiaril,\ ii-.'. is iint enreil h.v ii

-iil-e.pieiil par.inraph eniiei'.ly detinini;.

ill L'i'i..'ial teiiti-. ni';_'lii:eiiri' ami nidi-

iiarv e.ire. Iliilslnu,, (III (•(,. V. U7ii(e

I IS'IT; Tey. ( iv. .\pp.) 41 S. W. ST4.

.\ii iii-lrnelinn reipiii iiii,' the servant to

ii-e "^iii'ii iii'ilinar.v care -i- a pei^nn of

nrdinary prieleme wniilil have ii-ed iin-

iler -iiiiilar ein iiiii^t ime-.' i-. imt iiils-

le:liIillL^ a- e.lll-illix the illr\- to lielieve

ihal plaiiiliir was nut reipi'ied to uso

a- hinli .; d.'LT f eue a- a per-nii nf

nr.liiiai.v iinidenee "wniihl rea -niialdy

hale liiell evlierled t.l I'Velii-e" Ullller

-iiiiilir eiieiim-lanei's. Hnh i \li,ii, II.

it .s'. I. It. Cii. V. Ili7/n/m,>i (lllill; Tex.
Civ. .\pp. I 112 .s, W. sns.

I'll!' ii-e of till' wnr.l "cxpeiteil" in an
iii-ti iii-l inn ill an aelinn fnr Ihe death
• A an 1 nijiln.M'e, lii.-it. even thnn^jh

llli' jiiiy lilld tlial d'feiid.int wa- nefli-

nent. if they furllier liinI lliat the eni-

plnyei ili.l lint exeiii-e 111,, I olUiliary

I m

m
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TliiTf is >.>Tiio niitliciiiiv for flu- tl ry flmf c'riiiin rlii--< 4 ,,t . i,,.

Iilovci.i lire t.i in' ju.l-.il l,\ I
, 1. iiirlil -l.ili.l:('i|. lluili ..iIht-.' Hm'

tliii* cuK-i'iiiicn -.rm, t.i !. iiir.,||.;-i,.ni v id, ih,. .•.m imI i.l.ii uIh.I,

pivcrii-* niM- .it tlii- .•1,1--. / ,:,, |i|.ii tlir i.ii>. c.n-iiiiii -liin.hinl 1- it,.'

li.viH.llicli.'nl li. liavi.ir ..| ;i |'ni.l. iil |ir''...|i ini.li r llic f,'ivi'ii .•iiviim

Htlllllffl,

Till' iii'i'('|p!.iii«'r III' ili.if -i.iiidiii.! ill-,, rciidi'i'- it ni'i'<'--in'v t.> i-.'[,vt

ill-- II, fi-,11 tiKit ii iii,i\ li, ihiii.'iiiil I,, iiii|iiii'i' wlii'iJiir ilic iiiiiiri',1 -, n

.1 liiiii-i'lt lu licvi'j ili.ii ||<. Uii, iiriiii;: iini,|.'iiil\ at, llic liinc ..) n.r

iii'i'iiji'iit.."

nirp ,iri,l ,1111-, n,.,. |,i |,i,.v..,i| i,ij,„y (|,jit. if n (i;iili,'iil,ir iliilv wim iiiii I

wi.i.i, tt.iiii.i I... •,'\|-...i,.r- ,if ,.ii .i,,ii. M|.„ii 11,,' i.i.iinijir. ,111,1 hi' I;, II,., I i„ ,„,
iiiirily |iiii,li'iit |i,.i,.,ri in .imiln ,i,.. f,,,,,, ,|i,il ,liiu. ,11 l)i:il if tl,,' ,,1,1,,

I'liMi-taii,'.'-. the jiiiy .lii,iil,| ||i„l l,,r ,!, I ill in iill,'iii|>iiM" t.i ili^li.ir.'.' II," .|',i>
fi'ihliiiit.- H |ii.,|,..r. (,'„/,, s/.,„. //. ,r .s. ... iMi|., I ,' ,iiii,',| an .'I'^.r ,,| |,i I

>

.1. If. C... V, /(„,,„./ ilsiiil; \,\. Cn. rii.'iit Hlii,li ii'.iill,',! ill iiijiirv 1, iM

.\|i|..( :is s. U. >,|:i. „„, ,,,,.,^,, <„,.,, ,„, i,„,,„,,i,,„ i.A r,'.]ii.-t.',l iii.trii,ti.,ii lli.it Ih.-Miii-. I.niltv in that it i'.ii,ir,'< th,' ,|ii,.-ii..ri

tiT IS ii,,t liaMi- If III,' iiiiiiH'.l ,'iiiiil,,ur «l„'li„'i' tli.' |,Iaiiit ilV. in II iii-.
lliiUM liiH liaii.l 1 h,. ,,.,•..„,., ,,( 1, ,,f ,|„, ,||,,v. ,„. i,| ,|„, f,„.,„j, , I,,.

(-' - inailiiiic wnhoiit kii,iuiii._r „lial jii,lj;ni.'iil, wlii,!, tiiiiii'il „iii t," !„ ,r
III' u.iiilil ini'.'l !. |,ii.|i.'rly .ii|,|,|.' iit,',| i,,,,, ,, „„, j„ ,,,,4 „,n ,„|j|,^ „f ,„ .|^

liy till' a,|.liti,iiial ^taliimiit that, if a '.'.'i Tli.' .-.imi I r.'iiiai k.-cl that ulu!"
[irMili'iit |„'i-.,in wiiuhl II, ,t liav,' <|,iiii' It iiiiL'hl li.' itilli.iilt tii «ii|,|„,-..' i . ,...

what III,. |ilaiiiliir ,li(l, th,' \.'i-,li.t mii-t in iihi,!, „ ,„;,„ ,,,1,1,1 „„|j, ,„ ,„.|f,„,„
Im- f,ii till' il.f.iMJa.il. ll.nn.U V. It,,, an iiii|..,s,'.l ,|iitv, aii,l vt lir I.|,iii,.iv
r,„ (llHili Til N. II. .-nil. Ill All. II,.-,. ,,,,,, f|.„„ f,,|||,; j, „.,; ,„,„||,|,, ,„;,

I he jury slmiihl n.ii I,,. i,,h| t.i imi. i-wn |.r,,l,al.l.'. that a man In il„. i„i
»iiliT what >l.';:i,'c ,if ,,iiv th.' ,.n- f.iiinani'i. ,.f ,1 .Imy in,.,,,,,,,! ,,„ i,,,,,

lint's ••inl.'llij;.'ii,',' an. I nii.l.'r-tan.lin;,'" miI^'IiI i'\,'i'i'i„. th.' " }.'r,'at,'-l lai,' .nil
sh-inhl lia\.' cnahh'.l him 1,1 i-M'i,!-,' nn- -till. li,','an-c iif an T-rr.ir <if |ii,i'nn,i,t
.hT th,' i\.'ii ,ir,'nm.laii,-.'s. ,,,,„,„„ In thi' |„'i f,,ii„amr ,if the ,lnt\ ini'hi
r,.lh„i It,, (•„. V. ./,„-Av„n (I! } Hi nlth.,111 fault ,>ii hi- pail !«'' ir |.ii, I

tia. llL'i). :17 S. v.. ST.l. \,,i' i, it |ii,,|„'r r„il l{„„,il ,(• If. I'. If, (•„. v. Ii„,,.
Ill '''ain,' that I III' i|iii'stiiin to 1.,' an- 1 Isiil' II."! (!a. Jti-J. •_':; S. I-;. ,s.l.l

SH. 1 it is whi'lhiT a mail iif ,,r.|iiiai.\ in In l',il,is,,ii v. If,,//,,,'.' i|S.-,|i 1

ti'lliHi'lH'i' \M,iil.l r.'^'ar.l tlu' wmk as Ma,i|. II. ;.. (as. 74S. -JS Kii;:. I, ,"> f.i
liaAinl..!!-. .\ man ..f or.llnaiy int. III. is i a mining' a,'i'i,l,.|i'l

"
l.iii.l'i •liiri'v-illi

>;ii!.',' m.n l«. M lA r,i-h. / ,. \1„,„„ v. i,'mark.',l that ra-hii,',s is a fliin,'
r/,_,,.v/„ (liml, l.Ml |,„|. 172. .v.i .\. K. i,.,,,,. n,,,! „hi,h vv.,nl.| r.'a-.„i.il.l . !..

*'*•'• tnati'.l .'IS i'a-.lin.'ss i,, th.' ,'a f --i,,-

Uhi'ic an iiistnii'lidii -talis th.il It |ii-i-.in« may ii.it Ih'. fur th,' inn i,,,-. . .if

was tlu' ilnly ,if ,l,',','a-,',l to lake rca- |iii'\rnliii;.' ' a ii',',.\i'iy. la-liii,--- in .1

siiiiahlc call' i.f hi- iiuii -af,l\. •,.»,„ vMiikmai,. if H,,. ma-t'iT kn,'U lh.,1 ihi'

thon^lli t.i ,1,1 s,i ii',|uir,il his uhnl.' i:i-hin-- was nf a kiiul viliirh wniknnn
tini,'." th,' la-t i-iaii-,' is pi,,|„'i|y -trhk ..f llial pailii'iilar I'lass iir.linaiih .\
I'll iiilt. I'llUtiiif'ili. r. ,1- SI. I.. I!. Cu. liiliili'il.

V. I/, (,,„//,
(
iss.-i, II.-, III. 172. :t .N. K. 'It I, I'li-.ir in -iv,' an iii-(iii,'|i,„i u-'.n

"*•"'• Hhi.'h till' imv mav iiifiT that tlii' l,i. t

a I'liM' whiU' th,' llii'.v.-y „f tln' .1.' thai a l.i-.ik.'imin u li» «as killi'.l ui.ih'
was that a liiaki'iiian iiii;iht t.i iiniimpliiiL' lars ,|i,| nut lii'licvi' il i.a"
il,-,'r\i',l llial til,' hiinipi'i' .ui mi,' iiiiprii.hiil l.i iininiiph' t lii'in in thi' m in-

.1. 1 .1 I'ar- whii'li hi' was al,.iiit |,i ,,,11 iiit th.it he <li,l. iin,l hail
t! 1 ;.'i.iiin.l,

pU' was lii;;h,'i' than that mi tl tiicr. as a nasnnalilv pnnli'iit man. Im l"-
anil thai th,- !ii'.!, .•.hi.'h h.- -,..,- .,-iir^ !i'^ilr- liial h'c i-.hiM inu„;i|',;, t! . ::i

was tn.i -h.iil, il ua- lii'l.l pr.ipcr t.i r,'- uithoiit iiijiiiy t.i liinis.'lf, will i.-li'Vii

lu»e to chui'ai' till- jui^ ill substiiiit'c liiiii from tlie eharg« of coiiliihutor/

- i
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329. C«re proportionate to the dnnt^er mu«t he exercised.-- 'ili. .tili

Mjliii'V rail' \\lli<li i;* ck«i^lllllc il il- ".Pl'lilMI-v'" Niilii'll 'linu I'X'il

ClIIII-IJlllT-i.'

|>iit Ihi- variiili..ii \'»-^ nut iiii|.l,\ tlml lli.' -laii.iiiiil- l.\ \vlii.li lli''

i|iKilitv iif llic .«! rs.inr iiilurt. i- I'l I"' ii-iril i^ .lilT.T.hi in .li lli-ivnt

,'iii|.|<>\nii nl-. Wli.ilrv. f Mi;iv l.c tlir niHtiiv .'I' llic \\..ik. iIm' -liin.jin-d

|m Iw cpn-iilrH'il nniain- inlrin-i<-all.\ llr nwr. an.
I

lln- -ii\anl i-

iicvcr rcc|iiiic.i In (Acrci-c imv yrcal''!' ra,.' an.Mill::. iio' ilian a prn

,h III |i. r-..M WiiiiM. iimlcr like ciiTiiin-taii.T-. ii-nalU <\iTri-.' |..r lii-i

..un -at'.lv.^

'I'lif iii^li-Hcliiins ^lnllllll Ik" mi \V(inl<il a» li> iiiakr llii- |>iiiai|ili- i|nitc

ell ar 11' till- jmv.'

330. Respective provinces of court and jury in determining the serv-

lii';'liyrlii'i'. I'll III I V. rliiiiiiiii. 1/ I. if /'.

/,•. (•„, (|S!il) H-2 lii«a. US. 47 N. \V.

liilT.

"Wliat \viii''.| 1m' nnlitnnv i-.mv in

li.iii'lliiij liiij. nil;.' -Mil. I ucialil lie i:\'>—

iii^ii;.TIirr in liiiIi.lliiiL' t;iin|'ii,\ clii .
Nn.

tl.r i-.irr 111 Im- r\ci.i^.-.| ill iiinniii;.' ii

luioiHotivi' tliriMi;;li il niiu,li.,| riiy I

• .iiiM'lliin;,' vi'iy iliirirc'iit fr.im tli:il ii'

i|iiiiii| in ilii\ili^' till' «.iiiic l.iiiil I'f

Mlii(li. through tl pen iniinln. Nr\

lll!il'lc«<, in llllll il-i'^ till' rwr TV

.|Hiii.l i^ that iinly wlii.li a in. in .f laili

llillV |iril(llll('l' Wdlllil f\rlii.-i' lllhlrl' Ilk"

I iniiiii^tanr. ." f'li ilmh t/ili in 4I A*. /iV

(,,. v, iiiiiii )
1
1**".! 1 1.17 I'a. nn.

A »(rviiiil il linaiiil [n iAiiii>r fur lil-

li«n |PlcililliiiIl til.Tl ilc'.'rn' iif r.lli' uliirll

i« r.aiiir.rii-ii''ulc Willi tlic i-lc.ir iclir of

1ii-< ii('rii|>alii>n. ami wliirli a rr:i-i>ii.>l>l,v

piihliiil prr-im wiiiiM ii-c iiiiilii likr

cJK uni~taiiii'M. A\hl'iiiil i'mil il /. //,

(„. V. II.///./C.' (IS'.i7 I HH l\v. r.Jil. li!

S. W. 711, liihi'min^: Dinli.l in il^:i7i

nil Ky. 1144. 4.1 S. U . JiiT.

It is till' (Inly of a iuIimt In In' \lL'i

lint and ca- fill in lii< nun lu'li^ilf, mipI

Id nsc a <l. I' of rarr pio|»iil iuiir.l l.i

tlir ilr^iTc i.inm'i' in till' oiiliiLiiv ili-

rliiir;;!' of • {liilici. 'I'liliiiii v. lint"'.

/711 t.riul l/iii, <'i>. (ISSli) 4 t'tiili. Ills.

II I'll!'. 1112 lin^liinliiin li. Iliis .11. I

appr.ivi.l ). If tlir I'liiployiiirnt 1- m

lia/ar.l.iiH on.', ttic •.•rvanl ii ri'.piir. '1

In ii-i' vcrv (.'iral prc'iiiitinn In in.iiil

il.iii^'.T. I 'iiiiin I'. I(. Co. V. /;,sV..s ( 1SS7 )

:t: Kan. 71."i. Ill I'ac. IMI.

TliiH n rnilroa.l .'nginiTr ri.|.iiii'i! In

llii. Mills 1.1 run v.'rv .':inti.iiwK ilitlili"

l.,avy slorn.s is ri'.piir.'.l t.) ex. a. as.'

only that \\\\<\\ ili'LTr.'.' of .lUc wliiili is

reas.malile under (lie ririaiiii~taii<.'s.

.v,.i.,./ \. 11 ;... If ,f .«'. /' I! f'fi.

I lasi 1 s:i |,.H.,, ;;sii. I'l S. W .
!i'iii. s.-<.

al-o II, Ai nnif, ,111.1 5 :1J><. in'i.' *

Il i> piop.a I.. I. fii-.' .Ill iii-i I II. lion

til. It .1 llllll ..If...:;.-.! ..| .11. h .l.iii'j.a.iiis

«..iU :i- llial ot a r.iil.v.iN -uil.lnii;in i-

1 ml I.. ..\. r. i-.. til.. Iii';li.-I .iili;.'.ii.'..

an. I iM.itl.'ii. /..!/.' Xhn,, ,1 I/, .s. /.'.

Co. V. ni;,ii„ir I |ss,-,i 11.-. III. J.'.l. .T

N. !:. ."iiil. .\ii iii-l I ii.'l i..ii .\lii.li iiii-

pli.^ a vi.i.I.ili I III. .II.' I.. I. >A-

('i.i.i.,l l.y .aojil...!..-. ill .lill.'i.nt .'Mp:!..

ill.--, of r.iilv.i.\ . ..iiipmi. -. I" ;.I.-..Im'

III. an I1..111 III.' .Ii.u..'.' ..f ...Till iliiiloi.\

ni'L:lii;.ii..'. in an a. 11. .11 a;;.iia-l lli.' .-..in

paiii l.ii ii.'jli;j.'iilly .'aii-iii'.' Ilii' d.'.illi

.it ..II.. of il- l.l.lk.'lll.ll, i- .Tl. III.'.. IIS.

M, .,,:,: /'. /.'. «',,. V. r.i'."'..! I IslMii

."ill K.in. lail, II r.i.'. 111-'.

.Nil iii-ii ii.ii..ii t.i til.' .ir.it lli.it 11

lir.il>. mail, piiil of «lio-<' .liilir- .-.iii^isl-

I'.l in li.lpiiiL' to r.iiioM' .l.uiKi.,'.il lar-

in 111.' y.ii.U, i- 111.ami l.i .Miri-- "iiiorr

111. Ill oiilinaiy i-.n.' iiml \i'jil.im.' l.i pr.i-

l.'.l liiiii-.lf' in III. n ill!.' .i . ;ii iiiarki'.l

a- .|.iin,i;...il. >.'.piii. lo.. lii'.'li a .li-u'ii'i'

<if .11.', nil. I -lioal'l '..' nlii-.'.l. T'l liir

V. W. XV.. H.I /'. A'. Co. (ls'.)l ; .Mo. I II!

S. W. -JO.l.

h i- piop.r to ;,'i\.' an instnicti.in

tliat ,1 iiiijlit wal.'li. 11)111 on a niili'.ni.l

tia.k is 11.. I r.'.|iiiii',l In ii-i. a ;:rt'ali'r

il.'ji.'.' ..f .ar.' f.ir his invn p.'i-onal »af.'

ty tli:iii i- ii-n.illy i'\i'ri'i-.'.l hy I'arrfiil

ami priiil.'iit |m'|-oii> iiml.'r -iniilai nr-

ciiinMnn.'.-. ll'illiMuv .( It. S. \\ . I!

In. V. l/so;. I 1MI7) 71 HI. .\p|i. ."il.

.\ii ill-tin. li.. 11 that a .scimiiiI i- li.niml

to II-.' till' I'ar.' whi.'li a pir-nii of onli-

iiiny pi iiil.'ii.'i' «.iiil.l n-.' in tlic sain.'

sitnatioii. I'liiwiili rin;; all tin- risks

tl..'H'..f. is i.r.ip.r. lu.tns it .V. 0. It.
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ii.iiiiiiisl iiijui-v. iMid t<i ;iivc dill' wcii;lit to tlji.M' iii<liiict> wliirl, n.iti

ally li'Mil men In av.iid iiijnry ami |ircscrvc tiicir li\c>.^

('iiiitriluiUiry iic^iliiicncc Ix'iiii;, as wo luivo seen (;;;; .",i;i, :;:

siiju-ii), prciliciililc only \v|i«.|-c tlic smiiiit iiiul.i^l I the cuii.liii.

ami the rosuitiiiir daiiiiiTs, ilir case is always for tin- jury if it

not a necessary dedi.ction from ilio evidence that lie did niidei-ti,

tliox- conditions and those daniicrs."

('olisid<red with ludation to the snflicieiicy of the docjarali.in. f

alR)Ve |iriiiei|)les involve the corollary that a conrt cannot >a\. -.,-

matter of law, from the .dle^ntions in which the servant sImIi-
1

cause of action, that he was i;ii;ity of coin rihntory neiiliuence, ]]i,\,

his statement, so i-learly indicates sneh neulii;cnee that. ,<;iviii:: 1,1

the henetit of all iio>-ilile evidence which wonid Im' admi— ihle iim!

his alleiiiit ions, there is no reasonahle iiiMund upon which a diir.i.n

of o]iiiiion could he entertained with r<'i;ard to the iiiialilv ot h

conduct.'"

331. Failure to use appropriate precautions in dangerous situations-

(Coinpare. generally, the (mm> cited in ;;;• ;;:;s, ;j:j',t, nnd >; ."M^. -iiln

.'1. iiiirn).— .\ doctrine which may not iin|iro[ierlv Ix? reiiardd ;i-

direct deiliictioii from the ])rinci|)le stated in ^ ;!l>',I. siiiini. i- tlii

a servant who. a.- the result either of his own voliititarv acts, <•)• ,

events ov<-r which he has no control, finds himself jjlaced in a p-
tion in which he will he exposed to some .specific hazard, uid. - 1

pursues a certain course of action, must, at his peril, juii-ik il::

course, if a person possessin;; the iiitelliiivnce jiiid knowledi;e uliir

arc iniput<^d to him oujiht to have seen that hy doinir this he ..iii

he ahle to minimi/.c the ri-k of injury. This in'inciple piwcir

recovery, irresjiective of whether the act or predicament. wIhm n,'.

sidered apart from the fact that pro|M'r precautions were not e\cfri-i-

was or was not one which hetokeiied ciilpahilitv on the scrvani"- pin'

The cases illiistratinjx this type of nei;li;:c(ice may \»- conveiiiciii!

tahulat,ed un<l<'r the lieadiiij;s s])eiMtied in the suhjoined note.'

'Crrrnhvf v. Illinois C. /,'. <<,. (1S70) tuMilliu'lit on lii:» rii^'iiio. ttic iitiMiir,. n

2!l Iowa. 14, 4 Am. l!i-|i. isl. ;iir l,i:ikrs, aiiil tlic iiifoiiipctciK \ "fin
'h'list V. rhiriiiiii. (,'. It. A". To. liri'imni. iiiiil tlial in !ip|.io;i. I irn.

(ISilin 11(1 Iowa. :]•. 81 N, \V. ISl; sail,), it is lii< (liitv to loi,k lor llhir
Mil.inmhlii) v. Eullil; i ItHMIi .-,(( App. ;.•( r siu'iial. am! Ilia't if tlino i< iim li.'!

T)iv. -'.IS, 114 N. V. .^npp. l!t:(. Sec also, it i- lii^ .liitv to -top lii< (tain.- i- snv.

pcnrrally. dicaptrr xxi.. /.ox/. ly of lonti ifaitoi> ik ixii-i'iirf in iiiiiiiir.

'"Utilxi-tli V. Smilh ilsST) :is 'Minn, a train on a f.";i;y iiim tiIih.' at th.ii'.

14. ;i.) X. \V. ')().'>; U'i7.v<oi V. W'illiiinii of :i(l tiiili'* an lioiir into an opni -«i-i'

(1!)00) 22 Ky. L. I!(.p. .-)i;7. .VS S. W. at \vlii,!i no liL;lil was displavl /

444. II,, is r. It. (•„, V. diiiss (IS'.itI 7t \Ii"
' (a) Ojiirntiiin nf rniliinii nuiiii ,u>il 170. 21 ^o. .">(•. .\n cimini'iT uli", pium'

rnrs.—A ficifilit cnj.niu'i'r ulio in start- iliati-iy after a slonn wliii'h lif kr. « \\j-'.

iiig knows of tlie iiisiilliriciuy of tli.' lauxd many ua.-^lionts, and uith tlie
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l' tlinl 111' iiiiiiiiit .-liip "il'i'ii ''" "'''• til' '•I'll'"' ^'"1' '"

firl. till' (lUtllllrr 111' I'lin >!<' 11lllll-llcl iiM L'll

111 mill !-<> II1I11 iiilii 11 i-'iiill.v lit 1ll\ ..li-,l„

1
1'

rl, i~ lllr I.liiM

-.limit. uttir <if linv. Ill l;1I- iii.iti' 1-, 111-1' ll nil iM|iii> n ' riMil liv liiiii

-,iil.

I!. I

Sun III ll V. Vi mil II II ilis if .sr /.. ill Miili <iilli-iiiii- >'""iii'
'

ll!, ^l N. w. A;/..7,;r /,-. r... iisiiin vi Ai.p

I. Till' «i.liiw llf nil <'iis.'iiii'iT killc.l In •")' N- ^ • ''^iM'l'

( lSS.-)i :i:i Minn. 1." Hi Ml.

li-iiiii iiiniiiit rriiiviT \v

.,! liV A M UIKll -if ll mu'iT

llCIl' 111' WM-
nlii'iiil. ami

Till' f.u-t tli.it M I ..M.liii l.ir I'l M -tn I

lia.l 1«.|.|1 nil- till in.nl l...|..lf ll- W.I

iiniii.iliiitrly llii'iciifti'i- an tliir >i;;nal tlimwii nil' liv a Ji'll at a pLiii' '.vlni

liiatiiiL' that lie nii'.'lit I'ln- tia.l.
w.i- ^iM'ii in

(Tv,\ «itli ^afi'tv. lint lioth siL.'naU wi-ri'

,„iiliiiiiiiii-l.v ili'-|ila,vi'il tiK.'ctlii'r mi a-^ to

l,,i\,. it ill limilit wliiili sliniiM U- n"_'ar(|.

1,1 ami 111' «i'nt im. lii-n -.'anlin^' tlif

,l,iii.j,.r >i,Mial. with tlii' roiilt tliat the

.nMi-mn cn-iU'l. Ih liiu v. .s'.ii ./;,». i/i.

/. ,1 11 . A', (ll. (ISIlJ) S'.l Ca. .-ill. l.-i S.

K. :--i.

Will II' an n|ii'ratnr liaml-i a wnn'L' nr-

,l,.i. II -|iii tiii.LT till' niiiM' Ill- llf a tr.iiii

I,, ;i ,.(iti.|iirtiii-. anil till' ti'ini- nl lln' "'-

,1,1 -liiiw lliat it i-- Tint ilinrli'il In liim.

Ill i- iii.;;li-i'iit if 111' taki'i it witli.iiit in-

l|]lilV. /.'ll'-' 'illllllKSli . 1 . it ll. I'- ''"

1 II. \im<,ii(l (ISsT) Sll Ti'im. ::i. .'i S.

W .
i;iiii.

>' li.llii.r a liraki'iiian was ^niiltv of

II, Lii'-i'iiii' in lint laUiiiL' Imlil "I "n'

l.i.iki- mil to -tiaily liiiii-ilf in anliiipa-

li,,ii iif a ink wa-'lii'lil to I"' a i|iU'-tion

(i.i till' jnrv. in Slum v. finlKil Im.n

/,', c... I'lsi.-ii (12 Iowa, T'JS, hi N. \V.

:',:;!. I'.iit il lias lurn lii'M tliat a l.iaki'-

iiKiii 1 inflow (1 to mil a <ai looli'il with

-t.inr tniiii a i|iiaiiy tii a railmail is not,

a. iiialtii- of law.' ni'^rliuriit in li'ttiiiir

ih, litaki' oil' a little fioni the car at tin'

\,i\ U'L-imiiii^'. althiiui^li tin' I'ar imui's

ui.i'lii.illv iN'toiv 111' iliii^ -o. ^i"i"l>''i"l

\ U. V'. hhiiil (inniih Co. (IS'.i:!) l.->',>

.M;i-. .-,S7, :it N. E. li:!t.

niotoiiiian of an I'li'ctric car is

;;i iv of siK'h lont ribiiloiy iu'lHl;! Ill I'

a- «ill ini'Vi'Tit ii'iiivri-y for an iii.jniy liy

.i.lli-ion with a vi'liiilc (.'oiiij,' in tlic

-:iiiii' iliii'i-lion as hi- rar. wliiTi' tlir rar

A\.is LToitiL' at --ni'h a lato of -pcfil on a

fi.^.,;> nioiiiintr that hi' roul.l not -to|i

it iri tiiiic to |iicviMit thr lolli-imi nflri'

llli. \rli,ill' hnanil' Vi-il'h'. /.' I'i'i:ln,ll

V. ShtiUh » Tdi /.ojr Co. I IS'IS i 1 lH

Mi.h. ."lU. 7 4 N. U. 712 (ait ion a-.iin-t

.stiaM'jrr t

.

\ !iu.:.irr',:iii ..•.l-.n taki"i an ca-t liound

• rir nil the wi-t honn.l trak. al11ion'_'li

Ir, nr '
i of till. i|i-]iat. liii'. on a iiioiiiiM^r

\nl I. M. ,.H S, -,i2.

IS .l,iii_'. loii-lv on

llin

t lit alijiiinrlit

1,1 II. it In l«. a -lllli' irill .jlollM.I |o|'

t.ikiii;; till' 1111. -lion of liis . ..nti iliiiloiy

ni.-li'j. nin fiiiiii tho iniy. fomihlni v.

I{,u,,l.h,,l Ih nlhlx U. Co. , Itllll
1

:,'.\ .\|i|l.

Div. I-Jil. r.s N. V. Siipii. llii."..

Till' iliiMT of a -Ill-it III i- ni--li--"-nt

in allnwiiio till- «.i|- In ai-.jiiiii- -la h a

liiiili.riililin whin linai- a r.iilway no--

iii'_'. that 111- loiilil I, 111 -ti.ji it ill liiri- 111

lii.'Miit a .olli-ion with a train. I/""

/./ V. CliUmvi. M. .(• St. i: /•". Co. I
iss.-, I

:;:, Minn. c.-J. 21 .V. \V. s.-,:!.

\ Inakiinan oil a lailioail i- not. as

iiMtl.i of law. oiiilty of ni'Llim 111-1- i-i'ii

liil.miiiL' 111 hi- ih-.iili. i" all. miitiiii; l"

lijlit a ril^.intti' whiln sillilio mi thn

rial- l.ol-tir (if a ski'hton i-ar fnnn

whiih ho fill ninlir tin- train ami w.is

killi-il. /'"I". V. .l/i//i)- tlS'iC) Ki'.l .\la.

.".SK, 1!) So. ll'l'l.

il>l lti„iiiln,:i uf hniiil ciir.s'.-- .\n ('\-

piiiiiiir.l -..tiiin ham! who is tliiown

from a liami car l.y a .smhlcn -loppanr

of the lai- cannot ri-coM-r w lure the I'in-

ploM... who put on the hrake oaM- the

iisiial si'jiial. ami the injuriil -ei\aMt,

aitliiiuuh he knew the car wmilil -lop.

nia.le no cllort In -avc hini-clf hy holil-

iie.: on to tin- h-v.r. <."/'. c. ,i- .s. /. /,'.

c. V. Iliiln It (lliiill; TiA (IV. .\pp.l .-it

S. W. lo71.

.\ wctioii haiiil is not. as niallcr of

law, ni'jlii;. lit in havini; hoM of I he han-

ille of the hanil car with only one haml.

l/n/,.o,.,l »le. i.ll /,'. C... V. -hniis (
l>;i7)

111 Ala. .-.I'.i. -Jl Sii. .-,ii7.

\ .r.tion ho-- i- i/iiilty of nrii—e-t

iieuliL;cii. c in rnnnini,' a haml car into a

il.cp cut. withoiil pi'e|iaratiiiiis to wat.-h

for ami warn a tr.iiii known to he ilnc.

(,' 11,11 V. I.nui.llll,- ,( .\. /.'. '•„.

1
lss7i ]11 r. S. :i'.il, oil 1.. eil. I'-J^ill, 7

Slip. ( t. lop. i-^.'il.

Siiliiiiinien on a haml car who. witli-

iiiit e\cii-c ami with notice tlia! a. wii.i

•r,iin 111, IV conic ali-nj; at any time yo

I ly

itfiiiiitti
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*_'-'iJt--llJ!-

(Icnvii ;.r|-i,l|. iiiniinil n oiirvc wtmlly <iit- jury to s.iy wlictliir ho vviit ni'L.'Ii;,'. ii
<iii;: ml' llic vii-w. nt :i rate fii^liT tliuii iiiil' M'li.liil;; oti a llM;,'iri;iii ImIhh", .;|,

tli^it iif llic tiMiii wliicli iiK'i't-i it. aio iny tlic sinukr. Iln' .\i,li'n(i' liilir- ,,

ffiiilty (if iirL'liL'i'iici' wliUh will ]iifvcnt llidiii',' us tn tlii' iliMancc U't-w.ii i!

rccmiTv fur iiijiuii'S fidrri collision with iiicdiiiiii^' train and tlic liaml en al il

a wild tiaiii prdjuTly M'nt nut and which tinii' the fnniirr disii|i|icarcil in tl

whi^tlc^ ill !ur.ii(|ii!iic with the i ide^i. siimki' : mid it Miii,'ht tliiiifni,. liair t .

,

ShriHO.I V. llnKi,,,, d \l. n. (•„. {lS'.i;t) jii-.lillahl(. If) u(( ,>n tli.^ a<siiin|)ti..ii i^
l.">s Ma-is. 174. :i.i \. \:. ,->iiS. -Jli,. mo- iho switch cn-inc wmild lu.t v, iiiv t!

nient" saiil .Mr. .Iii^liic Ihdinos. ''a man liijlit of way after the pas-aL'e ei 1!

ha* nnlii'c that a train may eoine alotis trein in time to -jet a.s far as the -m.ik
a tiaik without wariiiiiLr "t any hour, if A road ma-ter who eiiter-i a . nt en
he il run down hy Mieh a train when hi' \(do(i|Mi!e li.ind ear kiiowirii: tl;ii

is tr,i\c'liie_' on the traek tlie other way, triiin was nearly iliie from the .i:,;.M,it

it is ini|io-.>il>le for him to e-ea|M' the im- diiii-tion is irui'lty of iief,'liL'eiiec v. i i,

putatoii of iie^rli'jeiiee merely hy sl;oi\ ini; will prevent Ids icvoveriiT:.' Ir.r injii.
that such trains were few. and the e.iused hy a ecdli-ion with the Ir liii /,

ch;iii"e of their eoiniii;; small." 1, riinliu'iiiit ,( (,'. .V. /,'. Co. V. Mr^'^nii
Traeknii'ii running; a hand ear mound (ISS.')! (14 'ri.\-. (j:)2.

it eur\e on a down fjrade are ^-uiliy of .\ railroad employoo in charL'.' "f
nef.'lif;eiiee i>i failiii;; to send a lla'.'iiian hand ear, who wioi'i'jfnlly ami |.i lii

nrniiiid the curve to llau' an ap| ro.iihiii^' own pleasure <h lays his return »ii!i il

train, if such prceautioii woul 'v taken car unlil it is too <laik to s,.c ii.jji

hy a man of ordinary pnnlenee umler I'ars h^ft standing' on thi' traek. i~ Imni.
s'milar eircumstanees, althouyli a print- to prixced with sueh e.iulion a^ m i\ I

0<1 rule ri'cpiires llatimen to ti<> sent necessary to se<-ure his sal'<'\ li

niounil eiirvis in <.'oinir "up" tirade only. throu,L;h ruiinin;; the ear too rapidlv. ii

.VoK^/o/M /'. <;,. V. /'//<(« (ls:i,-); Tex. fails to ol.,eive ears standin;.' on' li

(.'iv. .\pp,) I'll .S. \V. ryll. track mnl a i-olli-ion results, "the i

A section foreman on a hand ear is fact that the <-ais have 1 n left .vi'li

not. as matter of law. j;uilty of contrih- out si'.'iial iJL'hts will not render tbi

ulnry !iej.'li^'enee in froiii^' at ii hif:h rat(! ecmipany liahle for injiirii's ean-l !'

of s)ieed on the tr.uk when' it w oh- the collision. Sliiir;/ v! Ihiliith d II i;

scured hy dense snioki'. witlimit stopiilnj; I'li. I 1M)1) 4li Miiiii. list. A'.\ \. \\ . I^:

to ascertain whether a train is comim; Where a track repairer was kill' ! ,i'

from the opposite ilircclion. where he ni'.;ht hy the eidlisioii of a lu- ki-

,

follows so elo-ely hehind a train which train of <ars with a hand ear in « lii'

'

has passed that he will Iv thrini^'li the he. with others, was approacld^ •_ l'^

smoke iH'fore sueh train can reach a side station at which the train wa^ ~l m Iiiilt

traek heyond the ^' -ke and alhnv an- it is error to in^triKt the jurv Ihn. :i

other train comiiiL' nvn the iii.iin tra<k deceased knew that the train v\a- jt >'.

at the u^ual rate of speed to enter the station, hi' was not truiltv of inji'j.'n
si, Hike; hut othcruist' if he does not in apro.i<hiii;.' it in a hand car. ui;!. - I

know how far the former train i- ahead kmw the train was in motion. ' .;•

of his hand ear. Wunihiiiid lii:ii ''n. v. iii.s\ii A", t'o. v. Aniiyl imiii ils.Ol -I'

Ihnuhm (ISIC) 114 Ala. l!ll. 21 .^o. I'a. IHll.

4:ht. On the second appeal of this ease .\n inexpeiieneed seitiipii hain! •
'i n

(inol) !;!(» Ala. H(i4. ;!(l So. :i7(t. it was hand ear cannot he Irhl. is niu i .if

hehl to Ih> proper to instruct that if the law, f.';iiity of cnntiihutory ii. -Ii.., , m
jury hi'lievc.d. from the evidence, that not Iryin,:; to -lop I he «pi.ci| of i', i r

the switch eiiLrine. at and hefoie the eid- on which he is ridin;.'. on sc(.ite,' ai 'I, r

li-ion, was runriini; at its eustoiiiaiy ehi^cly follow in;.' at a hi;;li rale..) ^ .,

^peerl. they shuiild find for defi'nd.mt; —I'spceially where tlieic i- n..l';!;.. t.

and aNo tlnit. if the plainliir's inte-tate show that the slackcuir^' of ihe -i...!

was informi.d that the switch eiiL'ine was wnnld have pre\enteil the (.olli-i..; i.v

liahle to hi. pas..in^ aloin; the traek which he was injiiie.l. r//i/\/i.i., ,-. \.

where the smoke was at any time of day, I'hinupi, SI. I'. M, d (). /'. To. il^-'iji

aiiil rli.l not SI,, and <-ould not know- how (17 Minn. !I4. llil X. \V. (Itll.

far the inciiniiiif.' train was ahead of llie Siv al.-o cases I'ited in S •'!1.'!. n.!.' 1,

hand I :M- when he entcicd the smoke, ho infrn.
wa- nc .'iijciil in not stoppin;; U.foie en- ic) fitsiirrtiiifi aiid riimiruiii •' I'.ll-

iiiiiiLT I ill' -ii;..ke. and sen.linir a ilatnnan i'/o/ .^i,,,!..— N,.;; jii..ci..c v\,i-. i..;,l I.. :. .i

||. il. Il >wi- also held to hu lor the nccc-^ary infi.reiiee where an c\iii 1 1. ii.v.i
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i:ir rrpiiin r fiiilcfl to ^tt niit a ^f.'TuI Iti iilxfi'iiin w.t- ii"t ifi! V. \\ hrvr till

i.li vlw'ir Ik ilr li li.l ;i|.MiI t :ll till' t il I.Ilii;; ilt Ixitll rllils iir' till

\\;M ;it wiiik. iihin u;ih ilt tlif r?iii v\ line iii^' \(i\ slowly .iiiij the Kiiils'inaii *,nv

tlie ll.i

tor oil

Chi'iHln.

lb'."'. I

lllilu.lV 0111

IIS iKil -Il i'ii:;iiii'- ii-ril 111 rii- ilh' -i'_'ii;il ;:i^'

Iv two or tliri'c tiiiii

n. if- y. It. <<•. ^

!J ('i)lo. :!ti:i. 4.". I'll

plnyi

ivk. ir. /•. ! I- I l:i W. \ ;

". .f

^11. ii; I,.

I~(ill:ll ill|iul("< IMI l-l-,l I.'

Mrl,,il,r l;.

lis:). A A
liver fin" rm

S. i;

r\.iiit who i

i- In. nil. I 1.

tn h,,nJli' 1111.
1

.I..I

II. In.' \iL'i

>liil'tiii'' Inn.-.' !.• i M.i.l

ii:.'liic' liiiiiipin;.' llir iiir nil ulii.li li.' wii-

iii;:ip.l 111 iiiiikiiiv' ii|iiiii-, vli.

kllrlV lllllt if llr pill lip II Ii'l lllIU' "llirll 1 .

Ilt llllllll. tl

il.'l.Mi'i' lllllt l-l .li'l,

lii;:lpv ly ri.i^-iiii;

II. 1.. ,it !.

hi. '.I ..I

.1 II. /,'. /,'

I//,. 1 1 I. \. .1

l>'.l| I Ml llllll.

ir iiir «ou I.I ho I.- I'.l \. V.

^Ii'ii.k. all. I iiN if till' iliiiii;i'r of .\ l.riiU.inai

ipp iiji;.

Ill 111.' .Iji.'.fi if

IllilillL.' In put it up. nil. I Vl't lll';.'ll'.'li'll t.l III.' <-..ll.|u.t..l . Iin.lllpl- t.i ...llpl.' .1 ll.lt

(;,/,;.., V, //. .t n. T.

U. I! il llllll I'll. (IS'.l-Ji I4!l I'll. ;!.'>'.'. iM.I nf tin . Il

.\ liri'iMiiii w lln III

iiii.li TIM iitli an I'liL'iiii' wlili'ti i!-i iiiiitlir nf la

J I All.

-i.iii 1.1
,

l,;i~ II l.'aky Viihi' an. I i- Ili.ii'I'nro lial.li'

1.. I'.'Lrill llinvill^' ;i Il.'L'Hu.Ilt if 111' nlllit-*

I,. -...I.'li tlio V 'ii'i-N. i ukyhiini i( I/.

/,'. (.. V. 11W ...s' I H72) 47 Mi-'^. 404.

I'll Cuuiilitiif rins.—A >\\ iti'liiii.iii at-

t. ii.|iliiif.' t.l iniiplo curs liiniii;.' cniiplors

will. I, h.' knows ari' ilniip'i-n'i-. wit I. out

til.' i'\.r.i«i' ..f ^Tiiit call', is Ih.iiii.I to

• .v. r.i-i' a liiLrlior llian or.linar.v .ii':.'rc.' nf

.•;ir.' ill lii- attonipt to couple tli.' c.irs.

Sniflliini I!. I'll. V. .iniolil (ISHTi 114

Ala. |s:t. 'Jl So. !l.'i4. No action can U-

iiiiiiiiiaiii.'il for till' iloatli of liraki'iiian

kill. 'I wliil.' coiiplint; a <'iir liii\iii'_' an
"l.l I'.i-lilnni'il iliaulpiir In a car iiaviiiL' a

I'. it. lit 1.111'. nuin;; tn tlic fait tliiit h.

Im.I iM.t a link rcaily, so as to picM'iit

ill. pliillnrins |ia-sin;.'. '/'.. /'</... IT. if

ir. /.'. In. V. .\shii,!i I
1S77I S4 111. 4-J'.i.

\ Kiak.iiiaii wIhi is cliaii.'i'alilo nilli

kiii.ul.iL'o tliiit till' cniiplii.L,' appliiiiic.s

"M f.ir.JL'n cars arc .li--iiiiiliir is l..iuiiil

1.. I'Mi'.i-i'. in coupliii;; tliciii. a .1.l:i.'I'

"f cure pinportiniiiitc to till' incria-cl

liin-.r. Kilhi v. M,l,i,t (l>^S.-,i i);i \Vi~.

:;IJ. .'i:! Am. l!cp. 'IWl. 2:i N. \V. siui.

W h'l.' a liriikcinan. wliosc liiiicl was
aiii-li.'.l l.y U'iiiir caiiirlit lictwci'ii il.'in!-

tt.i."|s. ti'sliticl tliat tiler.' wii- iintliii;:.'

t.l pi.'Miit Ills scciiij; that IkiiIi the .ais

...llpl.'.l llllll (lea.lwnn.ls. ail.l tllill he

."111.! Iiiui' -een the ilea.Iwn.i.ls peif.'ctly

il li.' hii.l hi.ik.'.l. the unavni.liil.le iiil.i'-

.iH -' is that hU iiijiir.\' iiii^Oit hii\e heeii

.i\t'iii.il liy the I'N.'ii'i-e of line call'.

11 '("'j/,' V. Slniiiliiiil Oil fit. (IS'iih
1".:; la.l. .-,i:i, .-,.-, .\. k. 4111. A luake
Hi. Ill is LTuilly of such coiitrilmtniy
M uli." II.'.' as will prevent a I'ecnvery fnr
til.' elil-hillL.' nf Ills li.iiiil lietw.'cn the
I'lrnp. Is .>f ,'ais wlii.li he was attempt-
i|"_' t'l ceiipli'. iiii!ui!!>,tani|iiiir till, r.iy^li

'.'.'lice nf tlio cnniliietnr ill si;;iiiillinL.' tin

frniii till- 'J!

rn^-iiieiT to hack the train when the set >l.

ilh -t.'.l r.iil- pmi.'. tin;; II.

f the car. iMi.l rai^'.l I in 1 1

III, tn aiinl her car. i- i.i.t

.

\V. LMlill \ nf ci.irt I iiilll..! y
iic^liLi.'iiee ill raisin;; hi, h.a.l. ail.r

cnlliphtin;/ the cnlll.iil.L'. jll't tietnl ' Ill-

is nllt nf reil.ll nf tl..' talN. ». . th It It is

.llimht iH'tWeell till' .11.1 nl a l.lil .1, 111.'

nil.. I- ear. r,,il.iii v. 11 1 ,1 st .
/'.

/,'. (,, (I.S'.iili r.l Minn. |s.-,. \\i\ \. W.
271.

lel Itisi, II, llillillil finill liiul'iinl III! X. -

A -.l-Mirt wli.i -t.-p- nir th.' pil.it ..f a

ihiniiiL: i'iii:iii.. Ill all 111111,11. il ph...-. wiih
whi.'li 111' is iii'in-ipiii int. i| ..!i.| III wlii.li

111' i, nil. I. 'I' III. ii.'..',,ity I.. ..li- lit. ill 111.'

ihiik. willi..iil u-iiii; Ills liiiii.iii. a- he

...iihl. w'l.ii. h.i.l he II-.. I il. h.' \\.,iil.|

liiiv.' .ii,«'..vci'e.l an eiitliaiikineiit ,..

. I..-.' t.l the trii.-k lis t.l r.-ii.l.-r hi, iit-

I.lllpt tn llli'jill il.lll'Jil nil,. Cllllli.t I.--

.-.i\ei- l.ir iiiiuii.., , II, tllill. . I. /.'./.'/.,' \'.

I.'.iii^t nil .( \. /.•. >.,.
I
lsn:;i '.17 \l.,.

i;7l. l-_' S.I. :!'.i.-i.

.\ hiak-iiian vvlin huiii.-.lly -h-pp. .|

frntii a train uillmiil l....!.inL: In - 111

wi.i.-h .iir.-.-t inn il \\:|, lJ"ill-J. w' ! nr

c.iiihl hi.v ' r.-,i.|ily .li,...\. I. .1 t.> I. ..M'j.

llllll. iiiLili th.' iiiLjhl w.i- .lark, i, -.iili\

nf sii. h c.aiti iliiit..iy 11. .jIIl:.'!..! n, will

liar a 1. ...-. .1 y. w h. r.- he w.i, iiij.iit.l l.y

fallil'L; lip. Ill thi' , 111. ..11 philinini an. I

inlliiii; niiilir the .ai,. l/.i./. . \. ';...

.'.'./., ,( \. W . I!. <,.
{ \>:>\ , sj I11...1,

-.iin. IS N. \\ .

i.\>.

Si e lll-.l * :!:;s. sllliil. f. )„, I).

I I I
.V. /( ..,/ sli./, V, ./.,,(/. ,,a ,„'/.. III/.,'.

—4'lle ihlay nl II lil.lkihiall ulu.-r .Illly

it is In put cap, nil th.. lail, a- ,i...i;M|,

In a fiillnuinii Ir'iiii. In i.l.n .' ,11. Ii .,ip,.

fnr the plirp.i-c lit lixil;:: hi, lil. ,. i, I,. .;

liLrellc.' wlii.-li will pr......|il i..'.i\...y t"I

his .Llllll tiniii II . ..!li,i..ii I . 1 ,v. I'll th.'

tw.i tiiiiii, .iiiiini; the tiiii.' '.1 -ii.'ji .!.'-

lav. //.,.,... V. /;.../. (,../, /.'. r'.i.

I is •::; <.:.i i'.i r.iA'. 'ti \i! ::!:;

\ 111. ill I. ami «h... hi-ii-.j -.-1,1 ..lit to

p -i-'ii i|,. tn ,1.
V till

< 18

' i
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trii<I<, <iiiinrit ncnvir if lie i- -tnnk hy inciitiim nf xvliicli ki'pt |iiivvir on i

n tr;ii?i. Iln.it 'l\ tim sf., , . I . ,( (;./,'.»,',. «|,cr.l sliiift iil'liT llir lu'll «:n ..-. t

V. /i'»s7i (IHS,")) l."i ]a-,\, 1 l.'i. linliT IniKi' piillry. (Idc-^ iKit |iii)\c, ns 111:111. i

sui'li ciiciini-lMiin- llii^ |:i,l lli.it III.' ill- ).i«, tli;it the pliiiitilV v\:is ciircl - i'

Jfilli-iT flhilr.l to kil|i a -liMl|i li|..lM.rit lilll|ilitl'/ 111 lr|i;lir lllc lllMcllillr « j;

ii|Min llir Ir.ii'k will mil ciimIiIi' tlir i.l.iiii- !ii-t lakiii;; 1 lii' U-ll ciiliicly (ill. \l.

til! Ill rrc-ii\lT. -ilKl' 111! fi.lllirr m\rJ hin.nl \. \,ll'u,iinl Itl'llll: II.,,}.' I

him 111. -Mill il'ity. .V'»;i..i7 \.^'s ,( l^ (
[villi liili .\|,i^~. t. Mi S. Iv il::

Vail, I' !,,. V. //.HI, i|s;iji :) ('. C. A. An riiiiili ycr m In. hui k, iirm a i.,,,

I'.'l. II r. S. A|i|.. 17J. :<1 I'.. I .-il'.-'; iiiL' -liiifl. 'williiiiil lii>t iciiimiirj
Sl,,,,ul V. S,,ii/:,,iii /,'. (',,.

I Itiiil 1 1J>< ....it ..!• |ir..lr. till;; it friiiM riiiiiiiiH in..

N. (. ."il7. ::!! S. i;. ."il (..iMini M.iilnl liiit «it!i the. sli.il't. i.4 iir;.'li;..riil. \

iiiiii-ilf .1:1 till, .ml nf i\ lir \v!ii!i. actiii;.' Inii II: , I -SKijur I',,, v. I'limu'- 1 l^i

a> ll,ii..Mian, ainl l.'li a..|.i-|ii. '-ir al-n ."i.'i NrK. C'lii. 7."i N. \V, liill7.

/•/•/.. \. ll,',nnl,itU\ SI. .1. /,'. I'.,, i l»^;;i A -iivaiit wliu lias lirni at vn.ik n

77 M.i. ."ii''< i|'kiinlill. wliilr a-I.-. |.. put an ..lni..ii-ly i|:iii'.'ci.iiis nr di-fr. 1 i\i. i'.

lii< f....t ..11 a rail, aii.l wa- run mrii. cliiiii' Miirnii'Mlly lim.j In ini.j. r~i,iii I 1

(^1 II;,, rill', ,11 ../ .^^.r/.,;^. A >irv- >|ii..ial [..liU In wliiili il (.\|..,., > |,

iint wtiii kniiu.. nf tlir cnnililinM nf tin' raniml irciniT wlieii' lii' i~ injiii.'l .i-

ijnni'^ nji.'iiinL' iiit.i all (I('\aliii' wi'll. an.l r.'^iill of lii^ want tA i-arr in liainllinu'

till' fail that Ihi'V havr no aiilnmalii' llniuhii v. I ,ii,.,i I'ni,, r \l ilh r,,. .I'.i

fa^lriiiii'.'-, i~ ninli'i- tin- ihily nf L'liar.j- I III (ia, 1, .'l."! S. K. J;i7 ; Sl,n,,li!

in;.' auain-t any a<< i.l.'iit that i- liahli' NinVv r,,i,ih r„. (I'.Mllli a.'! Ap:.. Il

tn n. .air in rnn^i'ipii'ini' nf the al.--.in .' nt .MMi. i;.'i N. ^'. Siipp. '.M-J ( ^ci \ anl - Im

Mi.li fa-ti-iiiiiL'-i ll'\il„,l,li V. / nihil .liaun UUvii'ii mljir, nf ilivinj n

Sliihs Itiil. iiifi i'li. llS'.i.li 7-J thin. |ii:i. ihiii', tlic spai-r Iii-Imitii lln-i.i \, ,\\

jri N. ^. ^iipp -li-"> iMTvaiit ha. kill in- In. n rnlai;;ii| tiiiipmaiily. tn hi- !,''-

to Wi'll witl'iiiit a^ii rtaininir whillirr tin' nlLfi 1. \\ iii'ii' an iiiipln\i|. ua- "i.ii

i-a^i' «a« llnTi'). illL' a --lalup ullii h, aftiT .In-i'ilnlili;; ,1

An npiiatnr of an c'lrx.itnr. familiar lUlllnL' piici's nf lin in a iMitaiii ~m.i

Willi its I'liti-triirlinn ami i.p. la ' n ami ii-tintn.l tn a pn-itinn nf ii..t almv.. 1

kiinuiiii: that thr laakr nin^' -rl ar- Lin. k. wlnai' il was Mippn~i-il In iin.

ciir.liii;.' In till' «i'i;;hl pla. |."n it. ami until rrlna-i'il nini' ninn' liy Ih.' 1.

1

that a w.'iL'ht wniil.l '
. il In .l.^.-iinl he i» nnl ni'L'li^'.'nl. as inattii- nf In.

unless till' hiaki' \\.- prnpnily sri , is ii-in,Lr hi- liin.'nis In ii'iimvi- a pi..

Linilly nf smh iHL'li.L'i m i' a- will pri' Hit ;jn. allliniiLih hi' kiirvv lli.it tin' ii!;n i.i

n rniM'i-y f.T iiiiiirii-.- caii-iil hy it- sml- was imt in "i.n.l ulIit. ami h.- an
(Icn ih'siTiit. winri' hv rnlli'il Iwn hravy hav.- 11-..I a sUiK fur llii' pnrp.i-.', \

haiirU iipnii it withniit tryiii;.' tin' Inaki' I, ,11 l!i,,^. v. Sizjuiinl. 1
|sii7) ;ii

anil si'i'iii;.' that it was pinp.ily sit In .\pp. r.sii. Si'i' al-n siiUI. lii .i| 1

sn-lain Ih.ir w.i'jht. /.'r./.in^.'H v. .int.'.

r/;.,//..v 11 i/,;/i( ,t r,i. (Isii-Ji III .Miih. (il l).ni;,i,, nilh ihrliiriil ,t,.i,r,

1S.\. .").'! N. W. '.i:.-*. c. V, -.\ n'cn\.ry carimit he h.iil l.n i

Si'i' al-n Mih.l. lii nf this miti'. am! .hath nf an i'\pi-i iir'ri'il limniiiii

iinti' 111 nf m\l si'.-l inn. h.iinlliii'_' iiiiin-iilal.'.l wir. s . Imi:

(hi M'h'i i,,t!,it i,,ii nf ni'ii hitii rtf.— In wilh i-lni-t ri.il \ . williniit iisimj lu'l

an aitinii fnr pri-..nal iiiinri.s .1- i.'l..\,- pi..\i.hi| fnr him. .Iiini,,, v, 1/

sinmil In thr pl.i iiil i IV. \liih- in 111,' ih- M.'/,i i'.hihir I.i, /III ,( /'. '.,. I |s:i.-, 1

fi'inlaiit's I'liiplny, l>> I In' nm'Npi.tr.l Mn. 711. 'JH S. W. !ISS. .\ iiiuhl in ji.

slailiiiL' nf a marhinr whii-h lie wa- at- m '- want nf i-air in tin' ii-i' nf an in

liiiipliiiL.' In ii'paii-, ami '.xhiih was run laliiiL; hnai.l whih' In' was i.p.iiii

l.y a U'lt frnin an nvcrhrail -haft, thrri' lamp- will prrvriit rnrmriy f.i I

1,1'in;.' Iinlh a Inn-.- ami a li^ht piillrv fnr .halli r.iii-iil t.y imilait wilh a liv. ni

till' hi'll. i\i'lira. l.'mlinL,' In -In.w that ni.'',ii v. I.,,iiixi'iii,i ri,,iiir l.i,il 1 ,1

nwiii^' In .l.f.'ii- in Ih.' h.Ii ami in tin' r,,, (l.s'.i."i) -17 l^i. Ann. 1U7. 17 :

iliivinu' piill.y ..Ml' wlii.li il ran on tli' iiMl.

nvi'ilii-ail sh.itl. till' h.ll h.i'l a ti'inlinry. .\ .har::.' in an ariinn fnr a lin. ii'ii

wlnn ninniiii,' nn Ih.' I. ...-.' piiMry, tn ilral h. laii-r.l hy a livn win', thii 11 .

tiik till' tinlit piilliy. ami tn i-ni-p finiii ria-i'.l ha. I nn kiinw InlLrr nr ini. 'iiiati

thi' h.n-i' In Ihi' li._.iil piilh'\. In -lli-li an that till' span » in- nf a -li.'.l 1 ';h"

('\ti'iii as tn cnmiiiiiniialr 1 hi' pnunr nf rniiipaiiy wiii' mil pinprrly i- -';'i'

till' nvi'ihrail shaft In tin' iiia.hiiii'. ami ami rrasnnal.ly -afa. thi'ii hr ha. I . rij

to Jiut iu uiutiou tliL' 11^' \vhi.'L'l, the 1110- to pii'.siiim.' that ihi'V wcri.' pinpii:_v ,1

il
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sifilv irmiliitoil, nnlc-'s tlic w.uit nf in- .l»s'i» v, l.'inii-i i\<'.<:\\ I!l Culo. I'l. :(•>

Miliiliiin or ili'ircis tlirrcin «cii' |iliiiiily I'iif. 47.

rilivi'iiH. it orriiTiciiiw, in IliMt it rrlii'vcs i ni ) W'nil.iiiii irlun Ihiir is ihnin'r

the ciiiipIiivci' lit' till' iliily lo r\i'ii'i<p fiani Jhliii',) :(,;. I N. \\ liiri' .III (Ml-

nilin' |iici"iiltiiiii in ;i liii/niclinH nciiipa- plnvn' (ii;jii;.'ci| in MmUiii^' mI mii ciin'iy

tiiin. Jill usiin d S. Still I l{. I'd. \. Sim- vvlinl w:is pi ii\ iiNil liv lii- iMi|i|ii\ ir

I,,,. HI (lltltl) 107 IVnn. 3!IJ, M S. \V. willi ii i^iir ni -,,-^l,'~ t.. |.r.(.,l I, in

7ii."p. cvr- fiiiiii living' |p,iili'li- "i III 1-- li"iii
.' •"- I ;

Ithfr Ijilsi-A. til'- w lii't'N. illhl. ll;IUIl;_'ijl Dniliiiii irllh iiiflammnlili- ii'i . ^

_\\ licllirr till' stiikin;; of a iiiiMcli l.y :ili-i nl linin lii-i « lir. 1 n u-w iii.iMiiiU.

till' plaintilV. a .jaiiitnr in tlic cinplny nf l.iiil hi- i;iil:;;Ic'- a-iilr, iiml iin lii- i.iuiii

ili'l'iiiil;Uit. to (li^irin.T where the -iiiell mikI liefmc he h:i'l inlin-ti'l I hnn u> pn.-

nf yim which he (h'teeteil I'niiie liiiiii. WM- ti 1 1 liii:i-clf lie u.i- -till, k in lie' >y l>y

iic';;liecnee wliieh inntiihiilei! tn llie in .i pii.e nj' hi;i-- limii .in .eli.ic. ni \'.leil

jiiiv lesiillin;; ficiin nil evpld-iiin eniiM'il npri;iti.| l.y iiii..| li.r eiiip'..\ri. Ii. i-

lliirehv. will ilepi'iiil upon Ihi' einiiiii- L'iiill,\ nl iiiLr|i._,,.|ie... 1/(1.1/1 \, /. II ../,7

M e"^ of the cMse, nnil i-i II iiie-tiiin f.ir I//'./.' r.,. illHiiii !il 111. App. IJJ. ?-..•

11... inrv 1,'uih v f.'.lv I'.h itli- I'll. ilNo S .'i.'i."i. sllli.l. L'.the jnrv. I'llrh V. das l.liil

1
I'Hliii '(I.-, N. .1. I., nii'.i, -t7 All. .'iiU

iiNo s :i:i.".. Sllli.l. ^
III IhllliUlinl /i../. V .././. . / ., I III.

Ii.iii-i.i .1 I..

1 1 'IHI 1 11,1 ,\ . •» . 1^. .1.'.', -t 1 . » I I f . .Ill II .1 (..( ( ( " '/ f,. .. . ., ...,,,.,., ,

Ciinlriliiitive ne;:li^'enii' is eliiir;.'e:ilile to tun men eiiipl..yi.| l.i Ii.iii-l. i i l...\

nil e>.perieni'eil oil miner «lio is kille.l «ej'jliin^' 'J.'id poiiii.U In. in mi.' i.iili.'.i.l

liv an evplosion (K-easiniu'd liy his li.jhle.l eiir to aiiollier. who st.iiuU in Ih.' l..oi-

l.iiitern. in pas'-in;.' near an oil well fmiii wny of one of the riirs while hi- I. ri.\\'

wliieli he eoiiM smell an.l hear ;:as e-i'iip- -enaiit shm,.- the l.o\ put ui\ .1

iii^'. MiCliiffiilii V. /|,v/ii;- (iss.-, : the il.ior of Ih,. olhir. an. I all. nip;- i..

I'al 1 Cent. I!ep. .")71. See also § .•i:i.">. lio|,| it hy a mpe ailaili.'.! l.y lei.' of

-iih.l. (14), infill. till 111 to the hail. lie of -u. Ii Iim\ -o . i.'-

ik) hiiiliiiil iiilh rriihisirin. — To Ipssly that it ;ii\e- way aiel i.ni - I h.'

l.'a\e an open liarrel of f;nii|iow.ler el.i-i. whole wt'ii.'lit of tin' Ikoc t.. f.ill iipi.'i tiie

1.1 the place wln'ri' a ehar^'e is lieiiiL' 111' 'I foiiner ami pull him out nf the eai. is

is iici.'li:;ence. MiilHiitin v. .l/'l//'iio tinilty of ii.';;liijeiiee. »,'.../. ii \. II nl':/

ilsssi t.-| Se. Se-s. fiis, 4tli s«'iies. 7S!I. ilS'.i:i; I'l C. (
'. A. I'm. 12 l'. S. .\pp.

'I" liL'lit a tire for the piirpo-e of repair- .'iT I. ."ill l-'eil. !17.'l.

iiii: tiinls in n room where powilcr is .\ii inipl.'yee i'iiL.'a'j.il in loa.lini.' h. .ixy

iiiii;; is ne;;li;.'cnee. Duinnii V. t'liu'' liinil'.r on a c.ir -t.iieliii',' mi a -piii or

' l-'i.'ii IK Kv. '.'111. '\- S. \V. 7:!7. All si.le tia.k i- not. a- niatl.i of l.i w , ^iiil-

.iiipli.y.'r is I'lot lialile for iniiiries -iis- ly ..f -inh n. ;;lii;.'nce ,i- uill pr.s.ni a

laiii.'.i hy an employee eii>.'aL'eil in ilcar- femM'iy for hi- ilcatli liy the lii iili.r

III',' an.ri;'!"!'"^' "i'<' '^"''•'"'' "' ""' '"'• ''''I'"- "!'"' '''"' "Inn -tni.k l.> aii-

t.iiii of a canal afli r lila-t iiiL'. fmiii »!." otlur car. wiHimit i.oli.e to him. Ii\ not

'aicle--iiess iiml nc^iliyi'iice of a coeiii- k. .|iin'.; Ii..' Iiimliei mi a I.-mI ai all

pl..\ec in strikiiiL' an iincsplo'le.l ilyr-i tim.-. \'li. le it i- ..f ilitV.n til .liinen-

iiiil'.' cartriil^-e with his pi.k, .vhci.-' 111.- -'..n-. /.'.o /.i.../ v. SI. I,,,,n-. I 1/. .1 .s'.

iniuiccl employee knew it w.i- imI iiii- /.'. ' •.. i IS'.iT i I'.i la. .\tin. IH'.i'i. 11 So.

iiiiinion for ciirtriilu'i's to remain iine\ .'liu;.

pi. ..Id alter the \i-e of an electric hat .\ 'iiakcm.in on a cmi-l i net i.ni ti.iiii

t.'tv in their ili-cliar^'e. ami was awaie ulio, alllioii;;li caulionci of tlic ilae-.r

ef the iieecs,ity of c.iulioii in appi'vi.li- l.y a fellm', -ei\ant, attempt- uhili the

in;.' the iliicNploih'il holes. //Wr/i/'/i'.roi train i- in mot ion to a.l in-l i r.. - li. - on

v. riiiiilis /'. I'liil.ir <(• I'll. 'I-<!i'.ii ;!!• Ilat ears, whi.h hax,' li.'. mi-pl.i.el

.\|i;.. |)i\. l:t:!, .)7 N. V. Siipp. li;s, -o that tluii .inls jiii over Ih cii.l of

I'li Ihnliuq irilli rfi(H';i ri.iiv /linl-i.-- tl ir. an.i is kn... k.-.l fioni the train

.\ lal.orer who. whih' eleaiiiii',' a wall, is an. I kille.l. i- unillv of . 'iitiiliulory ncLT-

V. ISiii'i'iilil

.\ lal.orer who. whih' eleaniii',' a wall, is ami kille.l. i- unilly of

I.n. ipitale.l to the sii|,'i,,i|k liy the li'jeec,'. t;..,,;,.i y. I

III. akiiiir of a rope of the platfoini ii-.-.l i \'<'M : Mi--, i lo S... ,.

l.y liiiii. cannot ieeo\cr (liercfor. if his 'Ihc e.iiivii.^' ..f a li-i.t i.iil on the

1 iiil'liiyir in-tiiii'teil him that the aei.l shmiM. r- ..f -,.1 jmiiii.ii to !.. -iil.-iitnl

11-1.1 f..r ileaninj; wmil.l eat Ih.' i.ip.s. eil for a .lefiiiiM' on.' i'l the rail i|

wl.i.h were of siillicient stren^'tli when 1 1 ack. in-l. .el of up 'i hati.l cir, v, hi. h

lie li.'jin wiirk, aiii! where the lope iii.ike i the ii-ii,il null. ...I of t raii-poil im.'

;. .Ill 1- of acid which he-pndnei -ip-'ii l.'ii-. -i ii"' -iiij-.- ,...;!
j
ji...! ., y

it while he was engaged in the work. nogliLjuncu on the jMit of one of thu.se



tm M.\Mi:i! AM) Si;il\ AXT. triiAiv

.V,,'"';;"
"" ..I Kmm !)., 4:1 I'a... ,.,.,.|y lit ,l„»„ i,„„ tl,.. I k I,,-',

f". ;.,l <
'; " 7"'",'" '"'l'l">:"' '''"i"!.' '" 'I- """ "f <!"• .-IM,,,.. -a f.„, ,„ „

'• '" -''.;' •'- ''""",'" ' i'"'^- tlir f..i...Maii «a-i h..t i„lill,.,l, «l„ ,

V '

L " 7,'""-" "'"" "" '^""•'- •'"• '"M'l".v.- 1-;.'. .T,,-!,!,,,. U. 11

oam.H,,. „,,, I, ^,,,,,1 ,,„. ,,^j,|^ ,^^i^, ,l^^_
...^

.aman,, „ i,„„ „ ,,,„„. |,,„.|, ,,,,,.^^, „,^. ^^ ^^^j^^,^ ,^^,^^^^^^ ^^ prrsiin,,,! In

. n. ,nr-
, l,,Mv,| „„ tl„. ,,n„„Ml „f -lavitali,.,, ,„Hiri,.ntlv to l„. .ha,....

I.. Imv ,;,,,., , I,,, .,,,,.,a-,.«as 1,.. ,.,„. ,i,|,, of a wai-.,,, 1,..,1 ,„> u),„l

'* •' « «, 1.;... ii_ 1 .. .. J.- . .

I, ,,,,,.,11 ,, ,
. ,

'"'•'"" liii". M'.t.!iv.fi,l.l,\l„,l,

r .1 ,li |,r,- I
. :.. - •

•

••

\ N<ivaiit is not <iilitli',| to» -ni.uin. i?> 11(11 t'lilllM',! 10 I'*",)
.Ml a «.,u„„. I.,,- ll„. |,ur|M,-,. of „i,loa,l- on (in.liii;:, tliat ,ilaintiir wa^ ,.„,|,1,„
'"", '' '"•^'^^. ';;"" t „.„.|,oMi. wlu.n. to ..at,. nia,llin,.,v in .l,.f,.,'i..i

. .1 .„„, a-, to t Mvalrn im.nr.liai,. i„. |„ „,„|j„sl a hravy sliaft liiin- al.,'ni
jiii\ III It.. II-,. //,„,,/ V. .\m,,in,„ r„r f,.,.t fi,„„ til,, floor: fl,at he was ,- ,

";.,', ;".i"''
-M'!'- .i^^. a<-,|Mai.it,.,l with til., .laii-..! a,*,l,.|V,„:,,

(In.. ..t till,.,. „i,.., „i.|i.i...l ;vhil!. at- was; that tli.. injmv was .mh,!', a,
t..m|,t„,..- to l„, h,..v.v st..,,s. wli,.„ oil,..,- ,l,.„lal, aii.l to hav •avoi,l,.,l it |,|.,iM
.M,|,lo,v,.,.swl,oniiwhl hav,. lH...n,.all,.J t,. n.-.-.l .wilv hav,. k,-|,t in iniixi tl,.. 1,

a-ist, aii.l all n..,,.s-aiy to.ils aii.l in- that thf shaft w.,iilil fall if n.t s,

-V" '""' '" "i"viii- sii.-h aiti,'!..-.. poit..,l. an,l t.i ^iv.. r.-asoiiaM.. atl, i,ii
»..r.. ii..ai- ..aiinot io,..,v..r a-ainst his to the work. />,,»>./;,„„., ,1 ,,
.iTi|il.>y..r f,,r iii|iiiy tli.T.liv r..<|.ivi.,l. In. I. \pp ;{;!.-, ,-,(i x ].• 7-)-,

lhn,hii,v. /;,„,„.V \lf.,. r„. IISSS, us a fa..toiv -iri wi.os,'. ,?„iv it is
.Mass .,1 IH N. K. .-,it.». An .niph.y.... ,.ariy l.oanis to Ik. iis,.,| i,,' I,,., u,.
<Iin...t..(l to i-,.ni.,V(. the roii-li pla,-,.^ fn,in tli.. lloor aU,v,. th.. on.' ,,ti ,» lii

lr.)ni an iron (.yliial.T u.i,:;!.!,,;- 1,J,-,|) ,i,p ,voiks i, n.,t finillv of 1 li ,„
ponn.ls. wli.i. \viil„,iit .-alliiii: for as-i.t- in att.inptiiif; t.i <l.s,.,.,i,l' th,. m ,i;. l,,,!
ani... whi,-h ho niiLTht hav,. li,i,l, att,.MiptH in;.' in her arms f,,iir l.oinis al«„it I tV
ah,n.. to Miovi. tl,,' ..yl.M.h.r up an in..liiic l.,n^' ami (i to 12 in<h,.s wi,l,. tl„.r,. i,,.ii

to i.|iil,l.. hini t.i w.iik Mi,,r.. ..,,iiv..ni,.|it- n,, ,,th|.r wa\ to ol.tain tl,i.ni /'. .,-,
ly. tak,s t|... risk of tl„. l.r,.akiiiL' ,,f a II, n,sl„im \lSm\ jl ],u. \nn ITS
sti.k or run;.' iis,il hi l„,l,l tl,.. .•vlii,,l(.r So. 771.
in phi..... an.l whi.h. ha.l th,. ..asti,,;; not (o) ivork in ,in,irs.~\ piiii, - «1
Im-n niov..,l. was r,as.,nal,ly siiHi.ii.nt li;;l,ts a niat.'h witli.ait ol,s..nii..' I,

for th.. pnrpose althoii-h it was .|,,ss- saf,.tv lamp t., s... that tiU'rc i- i,7,
.

^iain..,i. M,<i„l,ln,'l; v, U, lr„li (
1S!I2| in the min.. is n..,.li..,.nt s,, as t,. !, ai

4t N, » S. 1!. 4.ti. IS N. V. Siipp. l(,;i. alil,. to liohl the .•mplov..r liaM,. l.,r ii

Alhriiu-,! Ill a ni..|n. jii,l^r„„.nt (1MI4| 144 jiiri..s ,-,ns,.,l l,v a iv^iiltiii- ,.\|,i,,,i,ii

\. ^. l',:!il. :ili X. 1-;. 4114. K„i,imns V. r/(/'/,o,i Hill i;,,,! r„ . |s,.,x

An ..inploy...- in n .lo.k yar.l is •riiilty 111 K..,l ;i:!7. .\o r...-ov,.rv ,-an Ik l,.i

nf (.ontril.ntory ii,.p:li^r,,„,.,, whir,-, iiiah.r wl,..n. a niiii,r. ki„,win" that a r,«.f «i,
Ihr foreman's orders. 1„. att..nipt...l to in an niisaf n,lition. tapi„>,l it «it
„..;,r .ir.wn .ipon a st.Tn post whi, h was l,i, pi, k l,,r ll„. pnrpose of i,..t,,,.. 11

iH.inj; unevenly raise.l l.y a liy.lraiilie an.l l.ioiiyht .l.iwn a lafe pi,.,, m,,,
uaae, although he knew that the ring his l,ea,l. Mussie v. Perl l<i,luit r.„it i^
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II \V. Vn. i;ji>. 2t S. K. Citl. :iii Ml tidti iiL'iiiii t lii-* nin«<rr.

\\ lull' ail riM| I..V, .-li.il; IIImI till ,11 tn I..

itrh ilt il ll'-tllll.'
I

llnlli; ,1 Mil

„f 111,' sliaft (lull niiiic "ii-i -till k I ls>

•,!,.,1 r„..

I Ml M.I

(:n , W'T >'

l.v a ill' iilinu ir. tii'« riiiiliiliMliiiy lli'' i > MJr

>i, |.".ii. :i \. K. JI. Wlii'io

lli.it till' jiliiiiitiir r.iii an

L.'lii;i'ni''' I" i|ri.|iii'il to 111' a liar li> lii-* iKvatnr to an M|i|irr wtmy to .ci'inp

wliiri' III- iii';;li''li'i| to liav till

ill tnnii'il l>v Ills a-<i-taiit, altl :.'li n\<

llli'ti li in.li-r

(llii'll

I.I. Ir n;; tin

il till' kli.ift, wi'iit in

1 1' kill'"- that till' iioi-ii' 111 ..I I"

nil i-iajiiiij.' IriHii a jiipr uliiili |Till' siraiil I"" il I'lii;; " " , ,

111- \\a^ i'ii;,ML'i''l ill ri'i'.iii iiiL' uiniM |iii'

Milt liiiii fniiii liiiriiiL' till' a|i|irii.iili of

til,, lar. 111,,.,/."//./ //.../ ''/. V. /...., <

ilsN.-|| 811 Ala. 12:1. ."-ri' al-o miUI.

I

i

I. s»/,/((.

(|,i /'.,.,/, /.i//v.--.\ si'ivaiit wlio in

,li:u'.',:ilili' witii kiiowli'ilL'i' lliat a liii'l'.'i'

lAt.ii.linu' from a vi'—r! to a wliavf i-<

lik.lv t,i |iriiM' too wrak to •ii|i|iiiil llir

«,i"lit to wliii'h It i" siilii.'it.'.l. Hill, '-4

it i.
' ' • =' ' '•

\v,l;:lit to wlllrll H l-" Sllii|,',i.',l. iiiii,'-s

it il -ii|i|i,irt,"l al iiiti'i-vaU liv til,i,k-,.

i^ iii';:lli;iiit if lie iloi'-' not nilnpt tlii-i

lunaiitiiiii. ,1'iiiis V. /i'.,./<// (tsTHi !l

.1,111.'* & S. i4S. A si'ivaiit liijiiii',!

tliniii^li failing to ii-i' miiiii- ini'i-auliim

!,i -aM' liiiii fniiii fiilliii'.' jIV a -li,i,iii'_'

. ... 1- .. .1. : ...1. :. I

lllll of 11

1.1,',',1 -llllll'

„U 1,1. i,liii mil.

till' cll'Valol ; tll.lt 111

A wiiikiiian who. tolil liv hi- ma-liMS
tiaiiii.in to liiinv. in tin' ilark. fall- into
an uii'_.iiaril,',l cli'vatnr ui'll Ihi' l'\i^l,ll'l?

"t «l;i,h hi' knows anil whi.-li In' ii,i;.'lit

have avoiili'tl. is {.'iiilty of contiilmtoiy
iie;,'ligt:iice precluding liia maintaining

thin Hi'iit for oihi'i-'. «till li',nii|._' tin-

liar il|> an. I tliv 'halt ,i|i,ii'. aii,i that on
ri'liii iiiii;; hastily .viihoiil tl„. ;.- U. h,'.

uilli,,iit ,'\aiiiiii.it iiiii. -I, |ii.,..l iiit,i till'

•hall an, I wa^ |.|',', ijiil at, .| l,i tli,' l.,,l-

1,1111. th,' i'lrlal,,r having' hii'li l,iii,,v nl
liy .iii,,tli,r rMi;'I,,y,,'. hi' laiiiiol i,,,,v-

ir Ihiiiiuh till' iJLilit was l,a,|. si.i,.,' in

-II, h fM'iit h,' -l.,,iihl li.nr h,, n iiioii'

1 ail I'ul. /'.,,„./, ,/. ,• V, //. „,./..( /•.//,. /

C... I IIMKI) .><t .\lo. .\|i|i. :w<i.

Ill an aiti,iii l,y tlii' ni^fht finriii.in of

a fiiriia,-,' i'oiii|,any to rf,',,\,r fur iniii

riis -.ii-taiii,',| l,y fallini,' omt ;i |ii,,i|i

Itoiis I'M aMil ion in llir iliinip |,il,' at

iiii:litl iini'. a vrnliit sh.,iil,| I,,. ,lii,'i't,',|

f,,r till' ili'l'i'Milant whrii' llir l'i,r,'iiian li.ol

a li'.'ht to anil niiulit havi' l.iki'ii a tunli
with him. //,.././,,,•< I'm mil r /'.,. v. Mi-
'•/"I I I Mil ) lit] III. :ilii. (11 N. K. 7'J,

Alhriiiiii- '.Il 111. Ai'ii. .!.i:.

\\ laTi' all I'liiploMi'. aftiT ilark. with
an iiiili;rhti',| hint, in in his hamls. in

havinu' Ihv hiiihlli ;; wli,i,' hi' is nn-
jil.iM.,! t:ik,'s no ii,,li,i' of whi'iv hi' is

;.'oi'iLr. ami, »,t'i,,iit lonkiii^' ,l,,un to m-o

il tliiii' is a laihlcr or ,,lli,'r sat',' iiirans

III' i';.'ir--. w.ilks out, of a uimlow whirli
111' kno«s is 2,1 f.it or m,,ri' fmiii the

L'r, 11111,1. he is L'liihy of ciiiti ihiilory iir;;-

li^i'iii,'. Siiijl v.' Ml III! nil/ (ls'.i''.i) uu
III. A|ip. J'.il.

.\ s; iiiiiii Mho. on thi' fh'ilri,' liu'lit^

j;nin;.' oiit l',,r a iiiiiiiiti' or two. iiiimiili-

ali'ly M-.uhi'.l ill till' ilark. with hi- h-ft,

hail. I. to shut oil' till' niarhini'i.N'. th-itii:li

il iloi's not app.ar tli.it tln-ii' wa- aii.v

riiii'i'^jriM y or iiii'il f,,r lia-t,-. ami in , lo-

in;; SI, L.',,t his ri^'ht lianil in tin' ;;i'ar,

i- ^.'iiilly of i^iiitrihiitorv ni^:li;.'i'iiio.

Kill' II V. Ciiliiiiiit ll'o,,/. /"/ Cij. (l-'l'U)

177 .\lass. l^s. .-,s X. K. l>s-_'.

An I'liiplioi'i' who. knowim; that a
r i,,iii is ,laim, lolls iH-an-s' it rontains
ho oiH'nip'j t,> vats containiiiir hot

li,pii,l.-. rnli'rs it wh,'n it is iliml.v li;;ht-

r,l. ami ;ioi.s ahni'.; in it wIhti ho cannot
-IT. is jniilty ol siirh ni';_'li;.'i'm'i' as will

jirrvi'iit ii'i'oH'i.v lor an iiijiiiy caused
liy falliiiL' into .ino of the vats. Cliimno
l'iiii,,iiii if I'lurisiun <'o. V. Iliihiin

( l,Mi-.'i' 47 111. App. r.lll. It is m';;li-

gviicti tu wullv ill the liurk txibiile an open
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from tlic f.iiliii'c of n scrvjinf U> fNtricnt*- .. 'n-ilf froin sucli n -in

linn, wlinii'vcr it is [lo.-sililo in •].• -n liy thccxri-cisf uf (iniirui-v i-.w,

A jnrv is |in)|xTly iii>ti iictcci t<> llu' ctVfi't that jiii ciiiiilKVrr •

liiil>l<' fur iin iiijiiry rcccivcil liy nn <iii|il.iy<c in n siiiniti'

"f wliieli is iippiirciit to jiiiMiiic 111' (ii'diiiiin iiitclliircn. i,-

fiiilcl to cxcrciM- the ilrm'oc of c-iirc rdiiiirnl. and siicli fiiili • o
trilmlctl til liis injiirv.'

Sninr of tlio d(>(•i^i(lns (•il4'il in wliicli tlio sorvjint failcil to nvv
niijilit cvi icntiy. so far a,-i tlir fai'ts were concrrnid, liavc 1m. ii [.

ii|>on tlio ir.uiiKl tliat li<- liad as.-nnicd tiic risiv or was luuii;;. nt

liavinir ri'iuaiiu'd at, work.

It will also \)o oliscivcd lliaf in many of t.lio casrs the fact^ i

volvod arc identical with or similar to tliosi' c(immcnt<'(l ti|i"ii

S-! .'5:54 .'5;!!), infra. Indeed, it is easy to se<» that circniii-i:iii..

wliicli are sii,i!i>ostivo of a violation of flic duty to avoid iiiini'C(~-:iri

dan;:erons positions will imir.Ily bo «H!'^-e>tive also of a violnii.iii .

t!ie duty t<j use pnvantions appropriate t^^ tlie en.ironmcMl.. '11

practical inference is tliat a counsel aetini,' for an employ.-r -Imiii

vat on a plaiik wliirh. n<« tlic sorviint A wvfinn liand who nllow-i Iih U;i '

oii.;lil to kridw, i^ fi«.(|iii.Titly rcndcicd frccw. wlicii lliis mii-lit hnvr l,r. n pi
sli|.|MiT liy fho va|i<iis wliicli rise Inmi vciitcil tiy lii< krc|iin;; in mnlinn nr ;:<

the vat and scttio upon it. .V/o/i/i,// v. in;.' to a'lirr proviilcd. in yiiilly nf i,'

diiiiiil rfiiiiiils l.iiilhrr Co. (l!tlH)) 1-24 trilintoi v nc-.'Ii'.'cn.c. rfinm r \ r, ,/,.

.Mi.h. .-,:i:!. ,S,1 X. \v. 2S4. /,„,„ ir' Co. (ISS.-,) tiT Iowa, l.iii. lM >

\\ lii'dior an otnployco strppinjr <lo\\ n \V. H'.)r,.

from a ladder in tho'dark witlioiit lall- (•*) Innili/ hnmra. — An pni;>!iu.
iiij: oil otiii'rs prcspiit, to rclj^ilif liis can- wlio. seeing' a nunin'.' fiain, i\n\v-
dli'. or to hold theirs so that he imiuI.I hor<e known to him" to Ik- fra.ii.Mi
see. eontrilMited to lii^ injiiri^s eai 1 within r, feet of the loeom<itive. i. umll
hy stepping into hot water overlhmiiii; of ni';.'li.,'eii(T whieh will preeliid.'.i ii

from a well, is n qne-ilion for the jnrv eo\crv hv him from hi< eiiipl,,\.r 1..

where he had pre\ ioinlv ...-•.
'<l the injnrie^ sn>taiiie<l hv the hoi l.r,

frightened, alllioiiL'li he diil not -,, th

eiiLjiiie and had lieeii reipiiied In Mm
the hor^' a^raiiwl his olije<-l ion. l/r'/i.n

V. f7(f
t
IS!»1) H7 Xli.h; 1(11. 4:i N. W

-,r,c,.

(t) iro/7,- on ,s7n'/iv.—A seiiiii:iii wli.

i« ordered alolt on a dark, windv hil'IiI

plaic thice limes within a few miiiiite-

pi<kini.' his way earefiiUy ea.-h tiiii.' hy
the li;L;ht of his eandle. Ci)tiii'l!ii v.

Fnilh (1S!I!I) 1!M) I'a. .-,.-,;!, 4J .\(1. 11,24.

The failnre of a servant to nse a lan-
t-rii, while walking along in the d;iik
lietwcM'ii the (leek-, of a ship whieh i> til-

ing loadeil, is not negligene<., where it to east oil' the stop on tlie f(nilo|, ;',il

appears that he iliil not know that Ian- hint halliards, ard does this h\ u'"i"^

terns had heen supplied. Tiilhi v. \riiy np the rigging aiiil out on Ihi' eiii'ir

Yiiil; cf T. N. .S'. Cri (IS(iil) 1(1 .\|,|i. line, is negligent, if he diM-s this « illieiM

Oiv. 4(i.'!, 4-2 \. Y. Siljip. 2.1. .See also examining the coiidition of the (iMia-
sniid. (e). miiiiii. |in,., iunl without holding on 1.. tlie

(r) i<<rci;- innlhir.—.\ railway serv- stays l>y his arms or legs while . i-tiii;-

ant sent out on n Wdik train in the win- olf" the" stop. The <'liiiiulo^ (l^^ni (i

ter time is not, as matter of law, Lniilty Siiuy. "i44, 4 Fed, (i4.'i.

of eontrihiitoiy negligeiee li(.<-aiisc. he - /'rd /,<r v. (linriiiii I'. II. Co, (jsSiti

faileil to |.!o\i.|,. hiiii-clf wi!!i elnthiie- s:! Ca, rt'.M. 1(1 .s, 1;. .2:;:',.

sullieient for severe weather. ScIikiiihI/- ' ./(,Hfi v. Miilmiiiii Minricl i:. Co.

er V. Ht. I'atil d D. It. Co. (IS'.ll) 4(i (lS;,'jJ 107 Ala. 40U, 18 So. 3U.
Minn. 39, 12 L. K. A. 257, 48 N. \V. 559.
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n<lii>ii

»• Ci\V( •fnl t. thill, iM'\( r. tlic state of t.lir cviiKiu'o

it, InitJi tlicsc i-siics an- (li-tiiicily rai-

'I'lic iiifci-dicc «( n<rli,i;« I"''' v.liii'li IS drawn wluii a -a-rvaii t wli

;ll"iMIt to |>iit liiiM-i'lt ill a ilaii.^c I'liis ]i..-itinii tails to warn "tii.T

.1' iiis iiiovfiiiciit.s IS (li.cii--<i| III

332. Failure to give proper attention to surroundings.

—

(('..iniiarc §

.;h, siiImI. 1), infra.)—\ .jix'triiir wliicii is iiiciiivi-tly cxniiiilitiiil l>y

several of tlic ca-«-i cii'il iimlrr tiir la^t scciiun, and siicciiically

.iniinciMtrd in a lari;(' iniinl..r .,( ..lli.rs. is rjiat a S4Tvant is iini in

il„. .vcrcisc of uniiiiary <miv. iinlr-s. at ca.-ji siayv in tlic iin.iin-s ,,f

Ills work, lif makes an tlT<ili\c ii-c nf iiis UMy and iiK'iitai laciilt.ii';*,

M<\ ntis<TV(>s as attiiitivcly a- is rcasc.naliiy ixi^siiil,. niidrr th,^ r.'w-

(luii.-tancc^ tlic ciindilion of the iiisiri ntalitics 1>; \liicli Ins sati-ty

may lio atfcctnl, and tin- results uf tlieir o]«-rali..n iiy liiiii-elt' or

(it.iiers. in so far as tl.at ojnTalion may tend to siilijeet him to (hmpT.'

in soiiir" ca.-cs his inahilify to nrov<T may ]» vicw.-d as \yAn<i

rd'eiahlc cither to the coiice|itioii that th<' l.i'i of his liavini: paid

iin attention to his siinoiindiii-s shows that he was reckless as to

wliclher there was or wa> imt, daii;:<r, or to the conceiiiion that his

itiraj.acity to umleivtand tin' cxtetif of the (laii,i;er was ciil|.al.lc.-

For the sake of convenience in cla-ifyinjr the hiru:e nnmher of casos

in wliich a hreach ot the oiilii;ation tlnis indicated Iii'sIhcii recnunizcd.

they niav he divided into the two niain categories indii'ale<l hy the

lic.idiii,i;s of the next, two sections.

332a. Duty omitted in respect to stable or persistent conditions.

—

(Ceinparc S oi^, note 12, iiifni.)—The conditions ilins de-i;;nated

liis ours iiliino, wittmiit ii-iiiL' liU i'Vi'<.

I.lliirh V. /(.,,s/'./l a- I. /•'. '•„. I isil.i) l.-i!l

Mii-v r.M. ^i N. !•:. mrj.
Ill Wlislnir V. ()/./ t'filnml !{. Cn.

(1SS7) 14.i Mii~-. ',:•:<. in N. i:. iv'. tin-

(ililiLMtiiin to use lyis iiimI cars in al»o

ailvi-rtrd to.

In fliii/li'iiir]h V. Kniis,iy Cih/. Ft. S.

rf .1/. A'. ' f •<).'( IS'.iti ''i'> M'>. App. ii:!M.

it was laid ilnsv ii tliat a -I'lvaiit idiilil

not recoMT if liis iiiiuiy was din. to liis

f lilini' to "make ii^c of liis facilities of

siylit anil licaiin^'."

In Shinr V. (rrrinn Citri Mf(). Co.

(1S70) 4 Or. .'li. it was <lc( tared to l>o

a s<'r\ ant's diitv "to oxcrcis<. his tliiiik-

iiij; faculties, alid ;.'ivc careful attention

to I lie liii»iiii-s" in wliidi lii' i* en;.'a;.'<'<l.

'See hriiiinhi V. I.nl.r Sii/Kiinr Tri-

viir;! if r^'.-'-f'-r I! i;>. (IH' -HT Wia.

28, 57 N. \V. u;0.

' .\n omployep mast <r've heed to tlie

rinticc mid iii^tnii lions iriveii liini. and

niU't employ liis senses, liis reasoning

faculties, aiid liis attention, alike for

lii.1 own safitv find the welfare of iIh-

r.ud. l.iniixnltr d \. It- ('". v. Wilt

(isssi s7 Ala. 7(IS. 4 L. K, A. 7 In,

Si. 277.

.\ servant "is Imnnil to pxcvei^p hi^

o«ii >kill and jiid^'iiicnt so as to protect

hiiii-elf in tlie course of liis eniployn.eiit.

:!iiil tlie master is not re^'arded ns war-

1 iiiliiiL' trenerally his safety. He is

lioiiiid liiiiistdf to e\erci~e proper care,

and cannot claim indemnity from the

iii.i-ter for injuries n'siiltint; to liini

wliiili nii'.'lit liivi' lieen pievcnti'd if he

liiid liiiii^elf heeii reasoiialdv viirilant.'

h.h niiiHiiiiiil t(- (1. v. A'. To. V. Ihnlir
^l^^s. ;i \\\. 44. 11 S. W. 11)11.

An employee is not entitled to rely OD
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nri' rvniiiilifli'il in cm-ivs jnvol

lioni< <i in ilic tlin toll,

viiijf tlii^ .liiri-r-nt piv.l

[cll \

HMiMi ni-

di T i< mliiinn^ lu I I,

•vviny^ |iiirii;:ni|i|is.

iiriiin;;! njcni> ot' l|j.- ni:i-li

-li'vtil wiTc iiH'iM.nf to till-

|il.ini in "Ui'li a

iii<

tini)' iii'luri'

lirr iM t,.p ihldllrli tl

I'liiiil, or (itl'tcicd -tiMii'
I

|"'rii

!<• xiTuntv cif iIj

iMini Will .•liiiiM.iil,!,. „ii|, Ui..ul...iir<Mif 111.,-

"ilcloh I, I t

-'r\;ilil,
;

Ik- injiin was ivciv,-!.' It will Ih- „I,„
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,|„,„..l. tl..- ri'Jit ..f n v.Tv vv.- ininlr t.. tnin. in t!,.- ,'i\-o- nit.-l. iip^n

,1„. ,p„-ti..i, ul.HluT l.r ,A..|vi-..| n i-i-Mi.T II uii; nf vitrilim..- nt tli-

,, tli.-ininiv wiH -. Tiv..!. il... iirti..n nuL-ln llll^.• I--, ti .I.^Imi-.-I ii..(

„„i,„;,i„„Mr t-,.r III.' -.11 llmt III" -fVlllit'- Kn..u|,.luvrl,:n-r.! I, nil

,v ill, 111! ii"Uiii|)ii. .
..(• Ill- ri4s. ..r Willi fo„i. il.iit,,i-v n. ^li-iw.- in i-

tiiiiiliiL' in till' <iii)il<i.viii<iiL

, Jl Til Illlili..ll^ U.TCof llll-*MIII«' IIMIUIV iH 111..-. ,.-l.JMIlt...l Ml

,„,.r (i.r iniiiiir« ....^.•1 l-y "Li'ti I"' ^u>- i"-. ,fw.: i \>\'"; "f M-tj-

" '« ••"'•'•"^ !"• :" '"
'. ' ."'r"\. '[y-'^v... ''m;:::,',.;;i
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f.illiM-/ ihl
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Killlll MUM. -•"• -... i" |. ..

„|1K l.mk.'.l lll..'.l.l "f 'I'll' "» ''"• «"^ ^"1," ' '
-'•

,

,1, , , a' „„n.l.v a- tl...t in «l.i.'. ^'
'-'^- i" ...^li^.'",- "''•„:•, '""v"';''

V I,,/,,,,/ IHIITI I'lliul. Al.|.. I.-." •: si. .. -.iMi.t «!,.. Mil- t. li.l.l .. ...II .t

X ;; l::.|u.:,-in^l..Mi.Vin M '^I »l,i..-,i,..Hnu.w,.„.l..-in.M..

,,. |„| {,,,, IV) ..| \ !•: ISf, All rli.ir II n-v..Kiii- 'li.iH ll»' |".-iii..m .if

,

; 'r-^'no|-|l;.Mi. ^,; in.v ... «l.i..i ... Un.,«. n.i.l, ., . .v,.il. .. ;i.

,,,',,„|.|„,,... «l,o falUn,,,,,,...!, an ,.;..i.- i.mH,.,.! „.n. M mm.mv.I l.y ll... 1..)..^

il.u.r Ml' ivliirii li.. kii.'W «'i..n« iMl.liiiiL' in 111.. -ll^HI. ..IMHOl tronrt.
iir_' III 111.. lliMil 111 «l.l Kiiin.ii.'.' - /mTiii

„,„',,„,,, V. .1/.,.,.,,, (Is.iC, M I Ml. :,1. A -iivint ..|Hr,iti..^
. 1

1-

'
. ,„ «n» ^.t III a fr.iiiM-u..rk v\.i-. d. .

I,iii..l.

,„,v n....|i.'.-M.... is ml ..-l.il.li-l...l.»l"i'' l>n"»l"l-"' H'^'l. H", tl,.. I;.!.!.- tl,..ii!.'li

i.kTi^ li,tli..«.n, toi.U.aliiv f "I'lH H':' -* l""!'"'"' V' f""
iP it

,
; „.k..n„lMlin...an.,,..n-, ti y. i. «a, n.-.^-aiy ";';>;•';'*

1„.,,,,..„ tun plat. .11 III., nv. 111.' Ilnm.-: L.v -..""• ni.-.nw cir ..tl,.'! a. ..:,-,„ •
,, , ,1,.. ,,„„. Miul.t ll.' I .'"i-'-l 'l'"""'' ""' '> '"•"•'I"""'" '" '" "•-•

l^tlnVin . rin. a.a, ,l„. ..•.• U-"- i" f-'-^ '"r'l^Z'Z^Z
.,,,,1 lia.l n-.«i-lr.l in i...| f..iiiiii.„' -"' li '" ""' '"I'l"'. '" •'' '<]>•<<'<• t l" H"'

.",:T-..:=lt':i...'';w::"".v^;•';;;:;.;^:;:^',::":;™

1 „.,. n.l it wa. a I'li.'lit "i.«.nl.;:l.t i'- m. I"-
•

a ,.^..Uin.' -''•'•"';'

„.,|,i- ami that. wliiU' Hi.' ''-li" .v
-'•'"• "'"' '"" l^"•» l'"/^." •'' l!"" -" "

;n'l,..i to slHiw that Hn..|. npi.n .|.a.,. ati,.i,. „ .u, u „. "'" "I- -^ '
;;^ ';

,,„, ,,,„„ ,„l,|t„ally ..iv,.|,..l until «iili- ;.',,.... i.i..l.i.l,n.. ......ui.v Lu n .n
|

in a u.rk or trn .la.N, l.-f...v Ha' a..i tii.n, l..ii.;.' .ai,..!, I.v la—t .-..» ami

.1,.,,,. Ilmiv ua.s m. l.r.H.f Unit it lia.l mI.uI,..! aioiiml '".'''•'„,-''".';„,•

l..,.n ,.„v,.|,.,l Nvitliin >n,h tin.,.. ,.r lliat 1 »/,.,., /,..-. 11 ..W. ^ ... (IV.) M A|.p.

-u,l, ^uaiit .li.l ta.t l<n.nv tl,.. .Aa,t Dn V i; N. ^. Mil'l'. <.••

M,nati„n. or that he t....k any pn.au. In a .a^.. ;' '"'" '".7
,
/ "L;.

''

ti..M to pr..v..nt tl... ......hh.nt. UM^ns Ma- -aniiht h " l"l'"^ '" ^"^ •"'

IHv 1141 Cm N Y. S.ipp. !1.-..-.. A h'Ix .n.'.l l.v it l" a -h.ilt. it «a- h..|.l that

'M;\;u;,;.,t mov..r f.;'p,.|-..,.al ini.i- -h,. i„iy vs..,. p,..p.-ly '"''"':;-'";;;

,,.- .In,. t„ his „«n n,.i.'li..M.mr in h'tlin^' if h,. kn.u I m- p..-.ti„n. ,„.,.lilh.n.
,

a

l,i, l,a..,U -lip into ,„;:wla.,.|s «hil,. n„l .l.ai.ut,.,- of 1
„ n.a.hin, ly, a ml .. hi

...i^il,V' att,.nti,.n to his ,v.,ik. />. \l. h iva-,.,.al,ly av,...h.l '1""^^"' >
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,.i ,ii.l i,.>l it..
II 111, App. (i:i:i. A work.,,an in a Ins- -i.l - -
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,„„,. ,ll,„,-, M, haml t,. U- -aiiL.hl U- I . il...l..,.s „. .h-m . // a. W ^^
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Iwtcu the ruUtus of a iiiu(;hint. into »ii/f ;lbajj l;i Ui. o-O, s 1 a^. s^s.
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l^flilUgjl^

t ^Hi

till- linf ' ilpll. ]>\\f tlio -XTVlUlt^ know Ir.liiV llirivof |,| i..r I,, il„,

,

'"''''"
' i' -|N cili'' rliini'lll ill l| at.'. rilliiT Ih.miix' it. u:i- w

OP CMllM tl.'l \o; I.fi.Vf.l nt tll.> ll-illl.^ ril.lcr -Hrl, rilVlllll-tnllr,

I'iti.'i- till. <|.-|Vif<4w nt' tlic ii-.iiiii|iiii.ii .it' i|i.> ri-k ntnl of cniitril.iK,,

tii'ulii:. ii,«. it, ...niiiiiiiti;; in tlio <im|.I..viii,.|i| i,rc ovrlii,],-,! l,v t|

I'llllflicl.i- ..f t,li.. fvilri !*i|litiiilti-<| l(.r review, tlic b..I<' i|u. -ii.

t| l< ImI.I. hovu'N.'r, lliMt K lln.llnir 'nuiflit In n nnrrow «p,irp H In. 1„ . „i
• lu.t 11 «.r».int vtlin 1,„.| |,H li.iti.l- l-t«,-.f, til.. ,i,|.. of n ti;iir,„r ,

.Ir.iwM l-lH.vn n l,.lf ,„„| „ ,,„||,.v |.|,|,„.m,„v >,f i(, ,,„vv,.| I,,,,,.,. ,|„,.„
IrlU. llVl.l.h.l tl... .hitler,. r |,y yju„.j „,. „l,j,.|, ,„. „..j,,,„| i„ |„„|,„,, ,,„ ,

.•.1I1..M t.. «Im.... h.. «a. |,mii„tf l,U III.- .l,.M..'..r nf „ll,.„ipliiiL' I.. M , |

lia.i.N U ,i„t ,„ili,„.„i i„ ,„,, ,„, „ ,„,,.„ ,,„ ^ ,„„, j,.,, ,„,)',,,,,,
j:.n..i,i >,.,,l„l ,„ liH tn,„, T.. 1,,,., ,i„.| ..,.,,,11,1,,,. „l,„i,l tl,.. .,.„!,„,.

i.it .ir..t 11 nm-t ,.!„, I,.. .lMf,..| lliuf U.|n-.,|„.„ ;in,| ti;iii.|,:,r.>.it. .im,| h.,
,

III., fiiiliii,. t,. ^,.. .,„.|, ,iii,.„ii„„ „..,, |,|,v ,H.,.,|ninir l..,.,i,|,.. |„, ,,,i|,,| ,„
I

•^,V
"'• .. ,

, .
'•" lls!.:l) 7 W, .1,. 27.-.. .'ll l'.„. ..;

In an n. 1..11 for .I^mi:,-... f„r ll„. I'l.iinijir l..-liil,.,l tl.;it •'!... ...u ,l„ .
.Iratli nf ,1 l....l„.|ii,,ri ..|, ,1 i„ili.,M.| ii,.li.,ii. tlnit li,. him ,|ir.,l,.,| I., „„ .,

[",;-'•, ";"" ' "• f'"'-. Il...t li.. «,i, ,„.,i,„. i„ ,1 s,..uli.,n .,( ||„. „,,i
k.l..| l.v I,., „u'kt,.., (.,.,! fm,„ I, ,.,„ I.v a.Ml h.. -imply .li,| „.,t n..li... «l,.,i ;

II llll.li.'.. .IMI III., laillll.lcl, ulilili MiM win llllill;;,"

11.111 ..I li.i l.ii.l-,-^ IIII.1 n.i- iip|,i.M.lH..I A .rn.Mit «li.). Hliil,. walUi,,,, |,,.;|
•n il... .l.nliM,..; tlii.t til.. ,1, ^..l ,„„| „ ,,,r. p,i,l,i„:- ji l,v ||„. I,,i„,r,,„l

,nn.itli.r l.nik.i.ian «.i.. ...air, I ,.n t..p ..f tli.. fi.iiil plall..ii,i. ,tiik.- I,i, -I, ,1,

!

on.. „f III.. ,.at. faiiii- tl,.. I.ii.l^v.i that a^-ain-t a .-..al , I n.ar III,. t,.,.|. , i,
tli...ypa-„.,lon,. „ltl„. Iin.l...,. in-;,f,ty: n.,t ri..„v...- uln,.. it ,,p, | ,|,„ ,

that liiH ..inipaiii.in pa--,,! all llir ..nil,! -,•,. .il.j,, I, a« la|.'.. a, 1 m ,„ ,,
iinlp's in »al..|y. an.l 1I1.. ...i.. I.y »l,l.li ,li,iai„,. .ii In f,.,.t ainf tl, ,l' ,,|li. ,

'

,

la- Has stiii.k Hii, tl„. la-ti tlial ll„. -i-li,,^. |,i,„ ,aw n .,„ tln^ lia.k ,l.„nun wrr.. ii.it ,.n«i.;;,..l i-, th.. p,.|f.„,„ .,f tlain. ami huh Hi.. s1„.|. /'„;'„„ \an.o of nny .liilv, |.,it H,.r,. *itlii,ir i,|h Ihliml. II. II ,(.
>•

if ,„ 1 1 1.., 1.
t.iu.ll,..!-. in full \i,.H„f ll„. .lani-,, an.l Mi,li -i.V sj N |ii'|

with n.illiii,- 1.. .li-t.a.l Hair all, Mil,, n, Ulnlh,.,- th.. -.ivant \va.. r Ii
Hn.l iinll.in- lo ,1.1 iMit l„ av,,|,l 1 1„. ,|an In alh.Hii,^. hi, f.„,t t„ ...t inl.i ",.,"r.,
l.'.T.-H.,ii,l.tiil,. >.i.,-li ,.M,hn.,. „|- ,„„. hhMki.l fi.ii; Has hi.hl I f.irlL. 1,1,1
li.iail.iiy n,...'li!.'..|ic,. as will .h'f.at a i.'- iipmi tl„. fa.-t, in .l,„„s v rh„l .1 ;• 1/

r..v..ry. Sh.nrh'irl. v. Tl,„,n'is h„ii r„. If r„. (IIM)I) 1J7 Mi, I, i,|m m, v ,,

•ill
'",:

., , .,
A .'oniliiit.ir who kii.iw-i that -. 1 .|

lailiirp of a railway r.,n,pan\ to th.. ,ais ti,at h.. ha, to in,, an- .I,,,,!!
maintain 11 -tilllnh- in,;- 0,1,. ,,f two .ii.l hi,|,|,.n i, n.'.'li.'.nt if I,. ,t
pariilhl tia.kH pa^i,,;; nn.hr a hnv t.anptii,;, („ pa-, 7r.M,i th.. -i.l,. ,., t'l,

l.ri.lj-c .hies n.,t r..|i.l..r it lial.!,. f,,r in- ..n.l of a .ar, for tl„. piiin,.^. ,,| ,in
jiliy to n hiak.in.in whil,. liilin^r „n tin. ..niplln;; it. Ii,. faiU t,i a-,,itiin ul„ll,
t.ip of a f|-.'if,'lit train. whiT,. I„. was ,r it h.n sti.p, i,r 11. ,t ( ;,„„„„ /; ,f

.arniiis; th.. niii.l, an.l l,.i,| I,,,.,, t„M ,„ (_,. /,.. ,„ ,.. ll.i.H.r , ISSI) |i,s 11! ,-,.h

look out f.>r low l.ri.lj.',w. and h,. kiaw Th,. .lan-ir ran-.,! I.v tli.. ,1,11, i.,,,,.
of th.' oM-t.n.r .if tl„- laid-., ainl in in ll„. Ii.i.jht of th.' .ifawhir- ..1

I .v .

<laii^'..r..ii, .hara.'l.T n -la, it tin,,. l„. ,ar« wlii.di an- t,. I... ..aipl,.! ,. ,„.
for., th.' acidi.nt, and .lin,!,,,! ,.ni„ |h.. aL'.iin-t which an ..xpiri..,,. ,,1 l.i ,kr„,r
top of th.. .ar at • pla..,. wlii-li w,„il,| i, p,,. , | to Ih. al.l,- t., ni,,|,-,i I,,,,,"

hnv.' lH...n li..tw,...n II,.. laid.;., an.l 11,,. silf I.y t|„. ,,r,linarv ii-,. ..f hi, ,vv.|..ii>
tclltah- if II,,!.. had iM.n 11 t. Iltal... //;.« .r v. /-ViH/ .t- /'. 1/ A' c,,',!-,:,
/I//./1 V. Itiislmi ,( M. It, Co. (IS'.i:) li!l .-.1; .Mi.h. lyii. >:{ \, \\ iiii
M. II. 2;i. .Ill Atl. !i;s. N.-li-i.|i<.,. is inlVrald... as a .il.r
An Plrctrir strict railway company is of law. where a l,iak,iiian wli- v.,.

not liable to a conductor who wa» about to couple two cur* faikd to ru



, ^;,..,) Mt;i.H.l.M I. .\l IIMI-. <M- IMI liv. »i:>

uliii'li .'iin hv IM;lt.l'i:ll i- v.li. lli«r ll IMilil'. tllilliiv t.. ..l.-.T\r lli«'

,|,,ii:;i r v\ii-« ..ii'' '" n \\.iu\ •>\ |ir-|" r \ i'.'iLni.i. iil. i.r ju i |.ri..r i.>, tin'

time III' tin- ili'i-ii|i lll-

I :; I 'll, iii|ili<' w. IV [irtMhu'ril l.\ or inii.l.iit I., tin' ti 1 tin-

nui-li !•- I'liiiil li\ ill" .iuIiIm; .1 ., jiml. hIiIhuijIi ii..i p.i iiiiiiniit ill tlif

M ll-,' ill wlii.-li lliMt l.rin till- i " 11 II-. . I ill ill-' IvMi pi- liiiu' I'iii'j

:.r.i|.h-. w.ri- >lli'li m- '" :ilt''''t lie -.'iti'l^ "I' iIk- -iTv;ilir> rin i;'..i lit

i,,rn ilc'tiiiiM'
i><

ri"'l "f iii"i'' "i" I'-- '•'n-l'l'r:ilil'- Ini^ili.' In iii-i df

i|„Tii-. ' illil«lr;ililii; llii- \<n .lir:iiii.'iit ll,.' M'niiiit IiihI ii-i ..|'iiMi'liiiiity

tl,.- tliat tll.'V "IT |lli|M""i Milll I'l" il|.|.|..,l. I.mI, Mm./..!! Sh,.,t //". .f I V

i,,tiM.' -ill." «lii.li .11111.' "iilmi It /,•.<•., \. /,.!../ I ivi.-M 11. r \ }'•>.

„„|„."„f ...Ml, ..tll.T «ll.'tl 111.' .11- in. I- -J'. I S, \|,|, .-.J'l. IHi I-.'.!- '.'M.

Il,,viil'ii V. r.nhiil \in,:.,it I! I',,. \ I.i.iImii.mii it iml L'lilllv ..f .-.Mil i ll.-

ils'H) ;w N V. «. It. IT:!, It N. ^ 'ii"i» n.-^li'j.n.-.'. '>> ^i "mH'i "f i*..

s;,,.,,, 7i„i. I.H.Iii.li.i- ....>. rv f..r liii .l.'.itli

\ ..Hti.iii liiin.l U ^'iiiltv ..f -ii.ti ...n ..iii-.il l..\ III. li.'Uil Unit' «.'l'.' I I"'

IrilHilmv ii.-li'.'iiHi' iM »ilt piiMMi a tunii ii pi.i|. .1 inf f.il.' >'" .i H.it ..ir

i,...vrry fnr iiii iiijiirv .'iiii-'l l'> riHinu*. mi'l I-'N •'ii u hit.' ..mpliiiL' tli.' .-.ii- 'lin-

whil.. I'l.liiiiiK ll. .-iinv 11 ti.'.nilv I i.l.'ii iiiir ii liijiiy iiii'l vny .ImV; iii'jlit. nl-

tiin.l .iir n.T li.iiuli yi.'iiii.l. ill liiliin;!.! tli..it-li li.' Ii.nl ii l.iliMn «illi liini, ninl

i... iiMV iill.'iili.in 111 wli. 1.' Ill' is •.iDiii;. ii f.w iiiiiiiili» tulmo lin.l iiii pli'l Hi.'

/,i;T( V l.ulllsllllr, V. I. .1- ' '. II. r,,. >:llll.. .Mfs fr.ilM till' .iHlir -I'll'. I'''"-

iiviin 1.-. Iii.l. Ai.ii. :t.-.:i. t:i \. I-:. -'Ti. /. .f n. A' /' ''" »• " • "- 'i-'-'i

KlIllMli.l- Dilli.'l ill tIS'Mll 1.-. .-,1. K.I.I. 'JJJ. I.' f.lr. f.'.lM. T |M,-11..1I

\|,|,. ;i,-,r,, 4 4 \, (•;. .Ml. Ill' llii' .iiiiliilMit.uy m liIi^'iih i' "I ii

ll is fl.r til.' jlllV III -ilV "llrllliT III"-' sMilrliMl.lll I'l' «llu'lll lA p.'
1

i. I" .-. kill.'!

Ii-inn' M iiiipiltalili' to ii -ninl uli... I.y pi.iin vt.iili pinj.'. Ir.l fiiiin Hi. .n.l

«l,il,- .'iiirviiij.' an armful nf «"".l inl" "f > '» '"' »" .iH.iiiplinu' I., ..iipl.- to

a ilaik .I'l'lar, «as injiirril liy -l.ppui}; aiii.lli.i in tin- iiii.'liniiii". i" I'" Hi'' )">>

int.. .1 liiili'. of wliirli li.' liail no pii'viniii '."/(' \.<l'i,l.. ilviHi Jli f. r. .\. :t. 1.

kii.iul.il"... i:,i-ll<ni,l V. Cl-iil.r illMili .-.(i r. S. .\pp. ,-.ii.->. ^.l IVil. liiiH.

li;."i \ \ 4'J(I. ."I'l N I'"..
'-"- I'l'vi-ini: \ 'iiaK.iii.iii Willi lias an iippintiinil

y

ils'iHi '.'S 'api>. i>iv. 'i-l. .">! >>• V. i.f in-p..liii..' Ihi. .iiiplim; appar.ilii- i.f

^,i.,., 111(1. .1 III. lull iii'Ki- nil i'\aiiiinaliiiii tliniof

'
\ii i'n"iiii('r wlio .-oiilil liavr -nil an until llii' .n-iiii' to whirl, il i- to \n-

..l..lni.liim ..n lli.' lia.U if li.' In.'l U. i.l iinHi.l i- l.iin.' li.iik.'l .Ii»mi upon linn

a \i.jil.iiit iintlnok, a.s liis ilnty ri'ijiiinil in ii-pou-r lo In- -lyn.il. ami tli.n limU

liiin 1.1 .III. ill liiiii' to -tup till' tr.iin U-- tlial a i impliii'.' pin ii -link l',i-l in 111.'

i.ii' iiiinry. .animl hioM'I- fur injinii's iii.iu lir i.l. ami lia\iiiu' iiii-iir.i --fully

nil aiiiiiin't of Miili iil-lrmtiini. \n'' Hi"! t.i nni..M' tlin pin stipn l.a.k In

,..//..( 11'. /.'. »''.. V. HiZ/iiims (lS!i:;i S'.l nil out .'m is .-aiiL'iit l«'t«iin llin nar

\a. lll.'i. l.". S. K. .'I'J'J. ami tin- .•m.iiin. niu-l !« lii'M. a- a niat-

\ Inakiinaii wlm iniiips nir a ni..'. ini: ti r ul l;i». to li.ni' Miliintarily pl.nnil

train in a vanl Hiriioiil lonkiiin 1" - "' linn-.ll in a pl.i.i' of ilam.'i-r vvilliout

wliitliiv lir"«ill ali._'lit on anv of tlm liaviii;; n-. .1 llii- r.inlioii wliiili ii pir-

il-tnirliiins wlii.li iiiav U^ i\|.ii-tn.| to son of oi.liiiaiy prinlrni.' wmilil liaM-

l.r ,111. iiinlir.'il ii.'ar til.' Irark in railway ii-n.l. '.'. . '/" * \ '
" I'"'.' ''•_'[; '(

v.iiils is n.'.'li. .'111. n« a inallir of law. A". A". ' ... i liinni lilj \'. \. ."I'l.".. .1. N.

//..
.„./.s,..i V. /(..v^.,,! a 1/. /,'. r,i. I

istil 1 K. I IJ.S. .Mlnniiiii.' ' I""''! I 11 .\p|i- I'iv.

I.'.:: M.i-s. :tiil. :!!> N. I'".. lliTO (slunk a .Mi-'i. I- N. ^. Mipp. si:!.
_

pill' of r.iilsi. -N l.i.ki Mi.in i niploynl in niakiiiL,' ami

WliitliiT traiiinii'n slioulil liavn ol>- lin.ikiii- up li.iins ami <iiiipliiii; .'ar-,

wr\.'i| an "li Innlion on a spur liaik »li.i know- llial tlmii' ar.' li.itli .'rippl.il

ua- iirln to U' a ipn-l ion for (im jiiiy. ami -".n.l . .n . in Jiir y.ir;!. lann.^t ru

Hlii'ri' It Mas lli. I. Inn liv a nmwlli of .oM'r for iiijiiii.'- rn.vi\nil wlilln 'lan-

(Uiiliaii..'in;; liru-li wliinii iMiaiii.' iiiinli .IliiiL' a .ilppli.l ..ir. wlnm I Im aci Limit

niort dinsu as llic poiiil of Uaii'-nr wa.s lATiiru'J in ilavlinlit, ami tin.- con.liln.ii

I i.

'I
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toasccrlnin llic |.xl«tciicc of tli<M'un.litinii< nm i| llir .•ii'tn:il iiMri-.,,,

willi uliii-li li<' li;i,| K. (Iciil iirociitcd il<<'lf; uikI t!ic dc-nc ,,( ;iiii i,;;.

wLidi lie u;is luiviiii;' lu liis fturniiiiulitms at, or jii.-l Lcloru the ai-ri.i,.|

is tln' only iiiiiinial i>,-uc to Ik- (l(iiTiiiiiic(!.

332b. Omission of duty in respect to transitory and sporadic coiid

tions.— (S(... a!s,,
;;

;jj,s, i„,i,. ii', ;„..! S '!•"->, //-//v/.) -Anoil,,.,- ,.,,

ot c!iis<' ill wliicli the S' i\ ant's i'ailiin- to <;ivc |)io|M'r jitti-iitioii to I,

siirroiindiiij;:^ is f.li<- .If'.criiiinalivc facior is that in wliiidi ilic ,
|

of tlir ciir was a|i|.:iMiit, altlidii-li it ua-i illiiiiiii.;il,.,l l,v srvriat cliclii,. l,..|,t
not Mulk,.! a^< .•li|,|,l,.,l. Ml,,, I V. \,',r all.l lli.il. :M,-,;,,li,i^- |„ ||„. |,.,|ii,„,„; ,

':'''"'• **:" '•'• '' ''"• "'^"*' ^" """• -'V'l-il vMlri.--,s. |„. |,a,l l„.,.n w.,,„,:,|,
1;.2. 2!» N. N. Sii|.|.. 112(1. A vailA.iv ;!„• danu-.T uf It,,. «,,ik. /,'.,/,.„, ^ <,

<i>iii|.an> js II, it lial.lc I'.ir llir .IimiIi „f „ul,- Tr.i.li,,,, C,,. (I'.KIl) J4 Ua,li y
an <'iM|.liiyic wlm was <aii-lit lulrtrm lil I'a.-. Tsi.
two ,-ais ,„„. „f vvlii,.), was will i ,, A u,„ki,iaii cii-il'.'.! in ron-liiMir
.Irawliiail ami liail Iu'i'M rnn.lriiiii.-.| t,, a l.ii.l-,. j. , li..,.,|t jf i„. |,,j|, ,,, , ,

til.' iv|iair sli,,|,s and lia.l i..i.li,.,l ll„. s,,|m. «lM.tl„.r a «,..l;',. nsod in i ,„
yard of tli,' <i,iii|,anv, ulim .Ir.-,,,-, d. sti,„ii,„, <if a tia.k on wliirli I,, u
d.'ali.iL' uitli it as a disaMrd .m,-. ,.all,.d liii,l„,s arc .-onvrvrd is out of id,,,' s
for the cML'iiic to Im- l.aikcd. an,! u.'iit as t,, i,n,l,-r 1 1n- loick iinsaf,. I™i.,, ,,

liclwi'cn till' rais witlioiit c^aiiiinai ion tniipl iii..' I,, riniM.y sii,-li tiinl'.cr .r . r ii

aihl ri'L'ardlrss of tin- d,,f,,.-tivc <-,,ii,li' i,,ti »1„.|,. |i,. kimus tl'iat (!»• wi'.j.r,. i, |,,||
of siiili car. Illi,i„ls C. I{. (,,. V. Il.,i,l,.i (,, ,|i|, I, lit ,,( ,,|;|,,. I!,;ll,,7,l H.'t i

(ISIM) 71 .Miss. ItMC!. 1.-, .S„. l:;s. ,:,. v. /(,„„„
,

|s:.,-,) M2 lii,l ,, ,',
iA lirakiMiian was ;;iiilty of Ckiiilrilni X. !•;. .•(.)!l.

tory iii-lJL'cni'i' pievcntin;; r",-,,v,iy f„r .\ \,i,li,-t camiot 1k> dircit,.,! f,,r il,,

I.is d,'atli Iroiii <-,dlisiMii of two parts ,1, fi'ialaiit wlirrc tli.' l^vidl•lM, i, ; !„ii
of a train wliicli lia,l liccoiiic s,.paiat,-d wliij,. plaintilV was on a diiiilv li-i'i.'.

wliili' til,' train was riinniiiL'. diiriiiLr tlic iifipiT llo,ir in a waridioiis,. ,„', ;i "...iil
ni,;lillitn,'. wlii'ic ho was riilin^ ,ii] I li,. '.vinli'i's aftcniiMMi. diiiii" s,,„i,' n„-\
top of tli(. car next, to tli,. lirst ,ar of wliicli rc,|iiiic,l liim to walk l.a,k« ui
the rear pnrHon, and failed to dis<-,ivcr t,n\ar,ls tli,. clc\ator sliaft l.v wlii.l, !„
tliat (lie tr,iin liail lnokcii, or. if aware and tlic oilier workmen li.id |"ii,t a-.m!
of that fact, failed to take incisures for e,|. fie fell down it, owiii' to III,' It,
his own s^ifcty. altli.,ii,,.di the ears r.in ;> that, without hi, kiiowh'.r'e. the -• 'in.
miles U'fiire the ciilli~i,.ii occiirr.-d. I,':<h- liiii-e which idoscl one of the d,i<.i~ hii
nw„,l d II. /,'. (•„. V. 7'/i7,/,/e (IKDC) !)7 lueii l,i,,kcn and th, ,loor il-,.|i I, ii

\a 4!>... 1\ S. I'.. -JTS. ,,p,.|, pcnnaiientlv. and that, witli.m, hi.A carpenter eniplove.I Iiy a railroa.l know Id-,., the foreman ha, I scui ih,
oompany in the i.^paii of cars cannot ea^'e down to a Iovmt lloor // r/,, „.,„
recover a,.'ainst the eompany for injii- Co. v. Ihihii i l!l()|

| IS!) ||| :;s vi N
ries resnltini: from the fall of a l„.ar,l K. -,11. Allirniiiij.' MIIIM)) {lil |ii \|,|,'

the en,|s ,,l which rcstcl upon two cars, -J.-iil. The eontrilnilorv i Il",.|„c ,.| .m
while, iHi.ler onh'rs from the foirman. cmplnyce who walks 'hai'kw.Tnl «ii! ,

he was eii-a;,'e,l in iiioviii;.' on,, of the tni.k down an iialiii.. towai.ls m .!,
ears, which caiise.l the fall of the noani, val.ir, not know in- of the removal ,il il-
when' the foreman was iinawar,' that c.oj,', ami falls douii 'iic shaft i- ii

the hoard hail not Ih-.'!! ri'inowd, and cpi.-lion for the jiirv. ,',r/(rs- v /.' -'ii
the carpenter could lia\,' ea-ily s,,eii it illiiili S-J .\|inn,'l!»i St .\ \\ 7;'i s",

if he had lookcl. Itnii •:. CI,,,!,!,,,!, r. N. \\ . 17!).

r <f .S7. /,. A'. Co. (ls:U) l;!7 Ind. im;, a «..ikn'ian who. s,'vcral t iims .linii.-
Jtl N. K, 8.>1, the day, has pas-,,! np and <lo« n a l,i.i-

An employee woikiiii: at niLdit on a der lliroiif.di an open liaoliwav. is "inlu
trestle c-ann,it ns.iver for ininiies ,|ii,' of bii<-Ii iie-li-cmc as will pi'cvcm lii-

to his Btcppin,!,' on a tie whi.h lia,l hi'i'ii recoverv. where, at ni,lni"ht nnl t

sawed in t'.vo, where it appears t!. ,t 1„. l.„.kl„... <„ „ce wlirthcr tlie'li.il, i,.> .v i-

knew that at iiitciv.ils th.ie were ties cover.',!, aid wliilc a eamlh' « is l.nii

in that condition, that the twsth' was iiijj within i) feet of the hat,h h, ,'[',
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tiiiiis iiivulvoil were uf jili csm'IiI i:;ll_v tiMMsitnrv iiiiiurc, .'iiiil rrciitcil

;i i-nii juniiiiro wliicli incrclv allccli'd tlie .-at'itv vi liic srrvaul's uu-

viiHiiiii. 111. lor a lew iiiiiiu( Ills.

llv far the laivui.-l part (<( tlif oaon uiiilcr t.his luail rclato to

iiijiiiT- caii-iMl l)v iiiiiviiii;' rail\ } . ,
:

!; Ii;i.- Iiicii ( -.N 1 1 !•<'.-.- ly lici. iL:ii llir i:,l- f law wliirli exciis<>s

|.,!--ii!::i r> iVuui the olili^alii ;. tc oh-i r\(- a : ..i id limkniir. I'lir trains

:iii(i !..c..iiiiili\cs wln'ii ali,:;lil u !'i'"ii; . i- i: riii^' ii|)(in trains over

ilii' liMrks (if a railway ci.iiipaiiN iIm, - ..-.f ; [ipiy In ciiiiiliyccs wliu-c

iliiiir> may rcijuirc tli< ni tn cri'^-s llic Iracks in llic y '.rds or at tla;

into it w itlmii* IiMiUiitir. \\liili' ri':tfliiii'^ wriv \vniUin'_'. fi rl mnn htian v. I'lnnn

fnr ;l l.l.l.l.T .'i f,.t ilW;iy. 77l.' Jrln:!) /*./.'.('... (ISiiTi lol Icuvn. 71. Til X. \V.

I, hi ils:i|) 4ti I'lil, l;i4. Wlic'rc ii !"l. An ciiiiTJcari' in a hln^l fnriwic,

iii'jlit wMtrhrniin oji a ^t(';nm'^ uiitlrrtmvk wlio Ii-axr-i llic Iniihlin^r at iiiL'Iit fur liis

Ici «il iliiwM III! a liiiiiUiT liatcli ii|i>iii the nuii |ilr'a^iii('. ami in ntiiiiiiriL.' »all<^^,

[i!:iiii fink. witJMiiit looking to sec iny \\l-> n\\ M rdnvi'nit'iHT, in fmnt ot" a
uliilliir till' iiivcr uas mi (ir not. and fiiinair wliii-li lie knosn i>t iimlrrL'oin!;

IMI liaiknaiil into tlic liolil liccnisc tin- ir|iaii>. i-anTiot rcrovrr for an iiijiny

iiiMT u.i^ till", lii^ own ?n't.'!ii:cni't' will caiiM'il liy fallin'/ ipto a Iiolc in tlip Ilimr

|iiiMiil a ii'coMiv. Till- Sir (Imni I in fiont of such fiirnai-c. ulicic lie knows
U,/.,/. 7 (1><:I(I) 41 I'lil. Sllii. that, in iiiakiiiL' repairs it is nccc--aiy

A -IcmmIoic's ciii|i|o\cc is pnilly nf to remove |iart of tlic tloor. ami thai the

eofitrilintory iici:li;.!enci- where he ^leps lloor is not replaced until all the repair?*

ii|i"ii a steam wiiuh to readi a hohlcr, have heeii flni-lied. althoiii.'li he does not

ill "ruer to desiend into the hold, with- know the actual eondilion of the work
niit waitiii'.' to a~cert.iin whether tlie on tin' fiirnaci'.—e^peci.ijly wlieri' he
uineh was tenipiwa? i!y >toppcd hccaiw could ha\e si'en the hole if he had U'cn

it liad discharL'ed iu lo.ol. or was pawn;.' atti'iilion. Iliiilii/ v. I.iil.riix

slopped ill pur-iiance of a practice wtdl liuii .1- Sh'i Co. (ISdS) 1st) Pa. 1S7. 41)

ki!n.Mi to the einployci'. of hohliic.' the .StI. '.\2[. Where a pcrscni employed as
1 1 ~ii-p. iided until the men in the ladd mate liy one placr'd in char^'c of a vessel

weie re.hlv to rcceixo it. .I/o/c/woh v. hiid up diirini^ the winter seast)n was
7;-. \st,,i,ri„ilr (I.SIIDI 44 l-'i'd. IJI. familiar with vessels of this class,

Where a workman nnplnyi-d in a col- knew that they had hatcliways, and
H--I y tl.liherately walked into a cloud knew they were liahle to !« <>pcn when
c.( -oaiii which i.e saw i^-.uiii;; from the tlie ves-.d wa^ ill port, and in pa— in;,'

sml^ice of a footpath where he was ai'- aloii? the deck for the piirpo-e of in-

I H-iiiiii,.c| (i) walk, the steam ill fact spiM-tion. lii'fore the vcssid was placed in

prcMcdiiiir from a di'fe<-ti\f Mow pipe, conimi^-ion. fell into an open liatchwa,v,

uhirli hi^ employer should have kepi in he cannot recover, r.iiii//' v. Ill'iiirlninl

np.iir. his conlrilmtoi y iiee:lij;enc:' is Sdr.dj. (Iss7) liti .Micli. li.iS. I!,'! N. W.
fnr the jury. I'uijne V. Iti isc (ISSii) 74 1.

|i"i I'a. ."lUI. In one Illinois rase it was held that
Tlie ia%'li;.'cnco of a railroad em- where a ni'.'ht watchman fidl. on a Mon-

pl'U'c who fell into a hole tilled with day inoriiiirj-. t hioiejli a trap door in the
1'' WMtrr. priMlueed liy a lucak in ciiLone room, which he inaile his head-
the -cucr le.idin;.' from a roundhouse, is ipiartcrs. and the lloor of which lit' had
l"r the jury upon cvidi'iice that he did swept oil the pic<c^lin;.' .'siitiiidav and
I nt know and was not charLTcaMo with Sunday inorniiejs. while the door had
kii"wlcd;.'e of the hole, that it was dark liccii i out iniioii-ly open, nc^di'.'cni'e was
aii.l he had no li;.dit, and that there was inferalde. lhoiii;li he testilii'd that lie

H'ltliiii;: to iniliiato the hole c\.cpt a did not ki o,\ the door was there. .1/u-

loileni wliich was placed in the vie. in iiinl 117;.. r.,, v, l/..,v/.. , (|S!I!I) S.") 111.

ify „i the hide: and that he took tli.' .\]ip. -Jlii. Thi- .i,ci-ion. viewed as a
iwiinl (.oiir--,' in ;i.in'.' from th.e round cic:..!ii •ii nf la'.'., -cci':- to ic-t hively
1'"-' to the lunital.le where the cm- iij.iii 1;.. t i. ' oi i!h -. ia.iiiI's havinj;
plioccs whom In; was directid to as-ist had pic\iou^ oj.poi tiinil ies of observing

I i

I 1
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Station limi-c s.' Tin' iihliLrat i<iiis of an < iiiiiluvco iinilcr t.liix- ciic

stances lia\i' Miinct inirs lic-cn iM.ii-iilrri i| tn lie virtn.illv tin- >;iin(

tlicisc iiiciunlK'nl \)]i"\\ li-av('lcr~ wlm an- alHiiit, to nsc u liiiiliuav .r

inir, rr... to look and li.-tcn iicl'orc ^^ninj:; on llu' tfai-k.-

tln' (I:iii;.'i'r. :is will ;ii tlm-^c wliiili wpic tlic |>:is-in;; of a tniin, ami in fi"ii

"iH'iTcil ill Die tilMc wllill lie Wil- ill MTliI clo-i' tl) a liilrkinj.' >«ilili I :i:

jhkmI. Ill niiiillirr (M>c. ilii iliil liv llic -ii tli.it lir \v;|.^ >lriirU ;iii<l iiijinc,

Mlllli" rulirt. it Hiis (lril;llnl tll:ll tllc ll Il;:ilh'. lie wils f;llilty iif i iil

i|iii'-tioM wlirlliiT an ciiiiiliiyi'i'. iiijiiinl utury ii<';4li;:i'iiir.

li_\ t'allin;: tlnnii'jli an <i[ii>ii liatrliv\ay ill In an arliiin liy a fornnaii nf t

a 'liop, was cliari.'iMlili' with nrfili^'i'Miv ri|Mirii-s ciiiiiloyi'il liy inir iil' l!:r

ill failiiii; l<i limk wliiir lie walkt'il. i~ a «a\ i niii|iaiiics u-iii;; a yanl a'.Mii:-)

i|iir~tiiiii to' tlir jury in vii-w nf all tlir otlirr ul lln' i'iiiii|iaiiii's. cv idi'ia.- t!,.i

<-iii-iiiii'taiiiis of tlic <'a~r. I'lillni'tii I'lil- .-ti'|p|MMl ii|iiiii a ( racli for ilir |i!n

«<•( Cric Vu. V. I'uiiitcll (lhil7) 74 111. of (•io--inj4 it. witlioiit looUiii:.' t.. „

A|>|i. 417. an ciiiii ir was ii|ii>n it, ~licius i!tr

As it is ol>vi(His ttiat a drail tnr wliicli was ;;iiiily of nri;lij.'''iii'' liarriii.' In-

is on tire may fal' at any nionn'iil. a oovcry for iiijiirit's raiisi'il liy a mlli

servant, who pas'.cs t-josi' to it is ImhiiuI with an ciiLiiiK', if fimiiirs w.i,.

to U' oil tilt* wat4-h for siu-h a roiitiii staiitly in o|M'ration anil hi' ha. I

;rcin-y. Mtillliif V. Ill Ifliii ( lIMIl ) 1(17 an rn^jiiu' ;.'o alon;; aiiollicr tra.k a -

N. V. ;!(t7. ."i4 I,. U. .\. r<2. (Ul X. K. til.'i. limi' hcforc. wliiili, aiioriliii;: |.. .,

lii'M'rsiiiL' llsiMl) 4.j A|i|i. I)iv. DSt, (io loin knouii to liiiii. iiiiist ntniii i

N. V. .'sii|i|i. S-Jt. till' traik upon wliicli he s|i.|,|„ 1.

A sraiiian rii^'au'ril in iiiiloacliii<,' liiiii- llioii;;li Mili^ri|iiriitly lie hail ism
lii'r from a vcsm'I cannot r vcr for per- the swili'li liailiiiL' to tin- liii.

soiial injiiiifs from tlii' fall of a pile of fminil it chwil. .uid hail liiar.i im

planks caiisi'il liy the mate's removal of iial of the retiiin of the eii;^iiie. <,/

a eleat hohliii^' them in position, wlieic Tiiink I!. Co. v. Iliiinl (Isii'.h net
siieli removal was ni'<'essaiy to their iin- A. '>'i, !M I'eil. illii. .\ii eiiiplnvci.

loadin;;. and the mate ;xa\'e ample ami eontraetor to handle fi'ei;rhl for a

repeated warnin;; lieaid an ' ulieved liy ro.nl eiimpany i-. as a matter nf

till' other workmen, hut di-i e^'aided by i;iiilty of eoiitrilmtory iie;.'liL'iii''i' in

siK'li seaman Ixiaiise he helieved himself tempt iiiL; to eross a 1 raek iipmi «

in a safe po-itioii. Thv \niiiili,ijiiii he knew trains and en^'ini- «i n

(1SII2) 411 Fed. 111:!.

'

(pieiitly pa-sinu'. witlioiit lookiii.; f..i

A servant assisting' the operator of a ;.'ines ur trains, in the ali«eiii i

drill, who priieeeds to woik the drill sudden emeiLreney. friijht. or l«\\i!

without takiiifr steps to tiiid lint wliellier mint to eo^ifiiM- him. Shhl.h, \.

there was a "missed shot'" or not. wlien I'mi! d I). A". V<i. (ISIIS} 7.') Mimm.

hr and the operator had full knowhd-e 7.-> N. W . 7:14. The doetriiie tli.it ,i

that shots had been find: that a "nii--.ed tioii man who is alioiil to em-- a i

shot" nii).'lit 1k' reasonalilv ant ieipated, mii-t look and listen was laid •{'•\

and that, if found hv the use of the drill, hioad term.s ill Luihi v. /win- - (

ilani:er and injury would result to hotli, I I. S. it .1/. A". Co. (ISII.-)) IJs _\|,,.

—liinnot riToxer. Itrniinc v. I\iii<j 31 S. \V. Ii.

(IIMIII) 40 C, (', A. .')4."i, llllt Fed. .->lil. Will re tlio view- of a r.ii!

,S'e also Krnniilii v. Lnl.r Nii/inior traek was unuli-l i iieted. a -ii

Tciiiihiiil <( Tniiisfir /<'. Cit. (lS!M'i| '.i;l foreman who. in altemptinu' I" 1
1"--

Wis. ;t2, liO X. \V. ll.'J7, § :i:l4, note Ij, main traek diaL'o -.ally wiiile tia'

infra. seet ion of a ttain whieli w.t-. iii.iki!

'Wiilnixh h'. Co. V. .S7.i'/e.s (Hlltl) 04 ll.vini,' switeli was in full \ieu.aii.|

Ohio St. 4.''jS, (iO N. K. 071!. iiime tliaii L'.'i or :iil feet finin liim, .

' W'ahuxh It. Cii. v. t^kiUs (1001) (i4 in;; liehind him, was strink an! ki

Ohio St. XM. IJO X, K. ")7(i. '{'here it was ^'iiilly of neiiliiienee. /.'^/i..' v.

was held that where an employee wlio-e nuin. .)/. it- St. I'. II. I'u, (Iss.ii :, 1

duty reipiired him to eross the tracks in :>-2:i. •'! I.. 1!. .\. .'ii!:!. 41 N. W 7 >.

tlie'varils stepped on a traek fron! a liriiii'il in (lsM:ti I.MI 1'. S. •2\:<. X

place of safety on a idatform witlioiit cd. IOCS. 14 Sup. Ct. I!ep. s.'i. A

looking or listening, immediately after ductor uf a fieiyht train, wlio -iiii^
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lliif <l<'i-i>ii'iis an- lint, wmit.iiij; wliidi arc iin-.m-i-iiiii willi iliis

iliH'ii'inc.''

In .-Mine caM-s it is laiil down llial tl.c rule a- tn iimmIci-- is not

ii].|.lii'ali!i' t.i ici-vant- who an- <-li.i;ai:c<l in work wliirli iv|ui!'.- tlrir

to U' on till' trac-k.' Iliii i!ic n'|ioi'ts al-u cotiiain a c.n-i.lri-aM-'

,,f ,1 (li'^.'iiipli Mllii'c wlicrr lie h.\~ troiii' wliicli iMii nut m|ii.ti tiw c-iin.' u,i- llllc'l

for oiilci-<. iiihl >liirw :ii-io-, a i):i--fn uilli imi- -Ijti.lin;^ in -ii.li ;i p -i

...r trark mi wliicli n tr;iiii i* a|i|prciiH'ii- 111, it llirv uli,t luilnl ll»' \'u'\ "f ili.' .i{.

'in- uhii'li 111' kiiiiw- l'> I"' l^ili' •mil t" I"' |'in;i, hii.- liMiii iiiilil it rr.i.'i..! .1 p.. ml

lilTilv 111 run iit 11 lii-lirr -pifil llnni .il xvMrli iml in.iii' tliiiii iIm- -...miI-

u-ii:i1. i-" K'li'ly "f ri'iilrilinliiry iii'j.'li \mi;iIiI hr ivi|iiiriM In IhIhl' il In I'm'

•.,111V lirc'VClltilV I<'<'i>vrlV liil^ Ills ilfMlll |il,i.r nf I In- lli^lll. \./,r.,i \. \ • .1

l,v hr'iii.' stiiirk l.v tlir t'liiin. wlii'iv li- '/,7...,,k .1 \. /;. /.V <„. iliJim. in ( ,
C.

-,',... 111.' triiiii III- •iiiiM -I'l' it if 'i'' ^ ''"•' I"" ''''I- ^'"- '" •""'i''"'
'
i-

l,,„ki'il. (7iir,ii/«. .( .\. 11 . /i". «'>. v^ //"' i' "•'- ili-iiM'll.v Iiii.l •lii«n lli.il ilii-

,/,„ii (IS'.Mli CIl III. .Vpii. -Jill. iii'i' ivi|iiiiiir.; |.ri~oii, ulin ..11 on !•. a

hi nni' c.l-c it WIK llrlil lll^lt :lll rll'_'i- lailu.l.v tlMik In l.iuk ami li-hll i- llnl

,„.,T wlm starti'il to vri<-* a trarU witli- a |i|.li.'alilr. uli.'iv a n.iHlin Im .if a train

cut liM.kiii;.' in Imtli iliivitinn>, and was iK^lnn^in;.' (.1 niir r p.my 1; iir,. .1 -I 1

(•nii-i|iiiiiilv iiijnri'il liv an cn^'ini. t inn Jniiil 1\ \\ itii aiml liri ..iin|Mn\ -lr|.-

Hhii^li he liad mtm. sliorily K^fnrr. tak- mi Hi" ailjarriil tia.k ..f 111.; Iii^i .••.ii.

ill.' ciial iit a finite, niillil not iri-iivrr, |.aiiy f.n- tlio piii [.o I -i.jii.iliii'.' Iii-

l/,"/',„/,/.',i V. .
I '.'"'/ (IS'.Mli !1J Wis. .'i.'il. i-i..Niir. r. ami i- iiiii •L.nii I'V a tram

,;,; \^ w. cm. <i|i(ialcil liy tlir (•ni|.|o,\i 1- oT ~iiili i-..ni

\ <r!-viinl oprratln.j a -tirct rar i-<. paii\. \h\h<,^lnill \. (7,.,w.i.,. /,'. /. ,f

;i. rr-.mls a railway wliii-li Iw lias to /'. I!, r,,. t]-~'.m: Sii |,,^.v.i. T.",:, i:, N.U.
rriiis in ttic siinio po-ition as a si ran- Inil.i.

...r. lli'iic-c. a (.oniplaiiit is ilciiiiirralili' 'll.tlliim.,. ,1 (>. s. W. I! r.,. \. /', i. ,

Hliiili allr^'cs tliat a iiiiitoniian iiijinv.l s,„i 1
\:i'\\

1 l."ii; In.l. :;iM. ."i!i \. Iv lull,

in a rollisron with a railway train was liol.lin;; that tlir .pi.'-li.ui uli.'lh.T liir

a-viiivil liy tli<> ooinpanv tli'at tin' rail- oiiii--ion nf a trar'^maii In In.ik aii.l li-

way track was srliloin' nscil; tliat lio ten for approailiitiu' ti,iins rnii-t iluti's

was aci-onliiifrlv onlcrcil to • • iirn-s lu^jli^^.n. v 1- I'nr t!ir iiiiy.

witlioiit stnppi'ii;; his car. 'limit To -an Il'ct. -!.• al-.i 'i»ii,'./.r v.

„,,p.irtunitv for I'lokin^ fo n.l \ -. ).•./. ''. .( //. /.' I''. <' I l-^T^'" •«

that, ivlviii;; on the r.-pr.'-s hi' linn. IV.i; fnlln.\,-.l in «,-„„/, „ v. Ilm-

ili.l as (I'iri'cti'il. and roci'ivcil ...|iiry liii<ih,,i. C Ir .1 \. A". ''''.. ilss.",
,

i;.>

i:,„„lrirli V. Cliipiirird Villi.,, r.lrrlrir Iowa, ll.-.s. Jii N. W . -Km. 'Ji N. W .
I'l**

:

;,• (11. (lllim) Itl.S Wis. WIW. S4 N. \V. .Vor./,.r» V. \.,.- 1...7. C .f //. AV /.'. '"o.

l)., I isni 1 \1 N. ^ . S. 1!. 41. ir, N. V.

Il lias I. .-, hold that tlio rule rciinir- Siipp. r.Ts, it i- pmp.r to r,.fiis,^ a

iiiL' niii^ ..nit to rross a railroad track .•haiL:c that l!ic -.mic 'I.^lt. f laiv is

t.i"-tnp. look, and listen is not ap|iti- rci|iiiifil from an iiiiplnyr mi::aL'^il in

I'.iii!.' to cinployi'cs of an iron mill which his duly iip.iii the track as fr.iiii .1 pcr-

iHcs Inrnniolivcs at slow rates of ^peed son ito^-Iiil; tlie tr.uk. Hull v. \n,lh

to -hilt iron from place to place in the rrn ('. If. ''.,. dsTSi l.'i lliin. -4!iii.

vanl and liiiildiiiLTs. whose duties reipiire .\ teamster liiiv.l under a speci.il

tlii^iii to cross and reeross the tracks, a^'iceiiicnt thai hi' -ho.ild lie iinlitie.l nf

11. i\v V. Ilrllilrliim Iron Co. I
1^" W tlic. appi.i.nli nf pi— iie,' liiiiis is ii.il

r. (". .\. .ii;:'.. M v. S. App. (i-_'7. icd. iin.ler any .liil\ In look ami lisleii for

J:!. So, al-o, where a lahorer eii^'a;,'eil in trains, /.'/-.i.//. •/ v. .\ ,
ic \nik ('. /.'. '',,.

nii\in;; and carrying mortar for a new ils7^"ii i.- N. ^. "'.

-I.dii.ii under ei'm-l 1 net inn was killed W li.it the prcci-e cITeef of the New
hy a rapidly riinninj; train, the ea«e was York deci-imis just ciled may he is

he!. I to he' for the iiiiy upon evidence .cndcrecl smiie^.vhit oh-ciire Iiy the fact

sliowin..: that a conM.lerahle iioi~o wan that the siiprenn ..iiirt has also declared

licin;; made at the time liv the eseapinL; that it is ncsli;.'ciiei., as mailer nf law.

u..,,.,
.-,f ;i I,>,.,-,„„,tiM. lic'ir the licit. r f..r a railmad cmidnyee or other per-on

h"\; that the main track li'adini; I" the In he inattentive to his daiiL'crmis jiosi-

station was curved; and that a siding' lion when on a railvoad track, whether

Vol 1. M. & S.—5:1.

_ ^'«
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iiiiinlx'r of 'loMsiiiiis wliifli iirc !iii|);ir(iill.v hiiscd ii]miii tin- lliini;, i]

.-ildi s<TV;Uit> Jll'c liDiilpl t'l kvi\> ii cuiistiillf lonl<..iit for mo\ii,- n

inul cii;;'!!!!-!-, iiiul iliat a lu'cacli of this (Int.v is iisiiallv u -n'iri,

reason f^r di'ii\ iiii; rn'ovcrv, as a iiialiii' of |;iw.'' A si mi la r cl.H-ifi

Invfiilly lliiTc i>|- mil. Itnlnurul v. nut I'liti li .1 In cxiic. t with (•citiiiiti

/i'kmi, ir. i(- ". A'. ( „. (1S!I(I| :tl \. N. uiiiiiiii;.' I'l-i.iii I'M-iy rar tlint in.i;.

S. 1!. .'tiir.. Ill \. >. Sn; |i. :i:;(l. An.

I

-luiiilcd cir Uickrd n|Miii tin' Iraik >l,

tliiit III) iin|)lii..ri' iif ,. iMilmiicI, «hii In- Is wurkiiij.'. nr. if sd, vwn v\\ivi\ (,

st;inils ii|i"n a tr.u-k ii|icin ssIjIcIi. to liU i\ ~lnint a« the I'lr iIim\\» \\t;\\. .ml

knouliiliic tr.ihw .iic li.i|ncnll> pii-i- nut riititji'i! Id rely npon his in- .il,

iiif.'. witliiiiit |Kiyini; :iny attrnliun tci lii> witlnmt u>in<.' lii- cyi-., nr tu iil;, iii

>Mironnilin^'<. «liilc I'liLrnj-'i'il in t'.i' di- lln- r ir liciny st(i|i|ii',l in tinir mIM ii

clnirj.f iif his iliitlcs. is ;;uilly nf imi cli-r.'> ni'il tliat \w is nut t;iiin._' i..

triliiitiirv ni 'jlit^i'iii-i'. (7io/. v. \'f cml i.f tin- way. I.iinrh v, /;.,~/..„ ,(

Yi.il.. I.'. /•;. i( W .
/,'. '... (IS'U) SI) linn, I,'. '„. i

|sii:i i " I .-,!i Mj.s. .,:ii;. :;i \

'i^iil. 111! N. V. Snp|i. IJii. 1II7J. ('iiiitiilintniy m ;.'liu'cnci' i- inl

Whi'ii' a servant <'nir.i,;.'i'il in Inailin;; alilr wlicrc tlii' iviilcni-r is tli.il. in

limlicrs iin a tlat car iirst t(i scM.ral Ihix idnlnnri' witli the usual custnin ..f

cars was killcil liy a train liacUin;; rap- yai I. a rar was startc.l in I'lnir-.' <,

iilly a^jainsi llir li.i\ cars without any lirakcniaii towavls others to ul.irli

wa'rnii7;;. it wa- li.lil tliat tlic (lriTC;i-cil wa> to liccoiiplcil ; that, as it appr.i.n!

was uiiilcr no olili;.'alion to look ami a switch where ; l:ilio;cr wa- al \\n

listen for the a|i|iOiaili of tlii> train en- the liraUenian shontcl to him to ji t .

tcii-i;; the switch. I i- iini ti v. Illni'-is of the way; that the lirakeinan, -n-

I'. Ik. Co. ( ItNll ) HC 'Icnn. 'iln. Ht S. that his v.arninfi v as not heed il.

W. 1. plied the liiake, lim eould no! si.i|i '

'No recovery can he ha 1 for the de.ith c.ir liifore it .struck the lalioier: .i

of a railroad employee \\ lio-c duties re- tliat there was iiothin;,; 'o oh-tnM i

ipiiiid him to he upon the track in sncli laliorcr's view of tlie approai liin:; . ir

a place and manner as to make it ncc- di-traet his atten.ion. Mm;!,! \ V

essiry to look out v,ry (ircfully for York C. d II. /.'. If. C". (Isiiti) |P, .\

appniachini,' trains, in tlu- ali-ciicc of ]Y\\-. ."iS. ill X. Y. Supp. .'iilS. An r

evidence tli.it he took the precautions re- ployce of a railroad compan.i cn;;.!^' 1

I liied liv due care and I'.ilieence. Slim pl.icinj; s\\ itch liL'lits in po-ition. .mi

,-. Il-tsti.li ,t 1/. /.'. Co. ( IS'U I l.->4 Mass. that purpose rec|Uircd to ;:o upuii i

:tl, 1' S. K. liT'i. .\ railroad employee track, i^- i.'iiilt,v of such ncL-liiri'inv

at work where enL'ines ami cars are con- will preclude a rei'ovcry for injiirn--

stanlly p;i~-inL' must he (lili.L'ent to oh- tallied hy iM'iuir struck liy a c,ir. in;

serve and keep out of the way of niov- injr upiai the track at a time wlrni

ilii; eTiL'incs and ear>. and cannot rely knew su itihin;; was hciii^' dour ;i

wholly upon per-oiis in chart,'e to pre- when it was not neces-.ny to !., ili.'

viait iu-cidcnls. A >
.
/'c v. Cliinuio ,( V. without lookinjr to see what H.ick I

U', A'. Co. (IS'Ui '.'1 Iowa. Isj. I'll! X. car wliiiii he >aw appro. iihin',' liiiii «

\V. ."iii:!. on. and turuiiifx his hack to see ulnt!

A watchman employed to eN.iiniMc a team was on tlu' other track, altlinii

ears and take and re|Mirt initials and it was usual to switch such c.ir Uji

iiumlKTinu' thereon must cMici-e the the other track. Cnllhis v. lliiili.iii''

ordinary diliL'encc doe from every intra- C. //. c(- V. A'. Co. (IS'.tl) S.'i Imv.i. .'l-

<ler on a railroad track to care' for his 4!> N. \V. S4S.

own safety in walUiii.' and sfandini; up- A railioad emidnyce rn,2:iL'ed in c'l*

on uniici'iipii'd tracks, iiiclndin;.' the injr llic tracks at a hiirhuay ne-i

uiiin lines, in ncrforiinni.' sueh duties, w.is ,ilty of coni riliutory iicl:!!::''.

in the alisciiee of any lu-tom or leqiii- where, with kinmledire that an in:.'!

escence on the part of the -iipi iitend- niiiiht come his way, ho failed t"

in<; ollicers pcrinittiii'.' tlie walchinan to seive its movements, and was iiii'i

stand upon such tracks. i;irln„i,nil A n. wli.'ii it h;!ck; d down the liicl;

11. Co v. irii//s' ilSlCii W-l (Ja. SS. IT which hi was at work. Cntlxi^.j v, c

S, K, !is:i ( h-orn.er Anpi.al I1S!»2! S!) ci„»«//i'. N. rf .1/. ff. Co. ( ISim ) IJn .^'

(Ja. -is-J. I.-) S. K. .i:,."i)'. isl. 7!! N. W. liSS,

A r'ilvoad eniid.;yce cm: lu. ' "i clean- .V ripairer of tracks omplo.\.l in

ini; under a switcli har in the varii is .ailioul yard, wliich wore u-cd l'>r t
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ilkin'' UM (if ti;iiin. I.I 'Vll. f.l- i|lll|ltl.>' fulli.uicl li'

it)i the riKiiiiii'i' In wliiih llir -li'{i{u'i| lurk ii|'oii tli

iIdih'. iiiiil u!i(i. Uiiiminu' tliil u'l

itiMi fliL'iiii' \\a- iii-'V trui\iii'^

il I.

llhl «ll- -tlllik

•1.

.iiicl making up triiiii-. placcil liiiii-ilf guilty nf ih'-!i-. n.

ullli hi» fare auay fniiii tlii> iliicci imi iri'^ In- iiijiii v . an I

finiii uliicli cars ucic tn lu> i\|iiri.i| I'.ir. ( ;,

llaik afl.i till

uiilaail |....kiii;,'

-\( ili'h 1 li;;ili. . i

;;. .1 1 1 If

I.I tillllrd III Ik ilh.all N.I.. |:i'P.

iikiiiL' liaik. altlii>ii;:li lli.ic w i- mi i.li

v. W. iiiil. A
t j.'ii I... II.

I

-iiiiitinn 111 Ills \i>iiiii iMi.l li\ i.i.liiiir\ iiaik wiili.iii ii.

.11 tl..

I 'i.Tii..r. -I.

illlilllillTl 111' I'lllll.l liaM' lili-ilMil llli

•ais. anil uhilr
i|'

>tnii-k liv I III

ipl

swili'ii mu'iiii

.low n II' I i.- Iii~ -I..'.-. .1

jMl-itilll \' llll III- In. k III.- I.

Ill

in;.' -Ill" l.v. mill \va- injiiii'il,— \\a- unillv lonl.l n.it

//.,, I.lnr;

ill. T.-iS, I-:

llll iliiitinv II

( I'sn

ir'jil'.; Il.'l' I .,/,../

:

fi' liini. 1

litli iii'._'li

Ua r. S. IIS, :;i; |. \i:i,ii,ii iiss'i.

1/ .„;.;./''," ^,

(1. i:..|i. s:;..-,. (Mill i;ii!i. Ill s. \\ . I'l!" \ -.iiiiiii ii, I'l W 111

:llV till

. ls>Ji 11 Dalv. 1:; r/.i .( \ . i\

.

1,1--. iililA - ml.
/,'.(.,. V. Ai(,.i (IMiL'i .'ill 111. .\|.|.. lull. u|...n 111,, tr.iik t.. lak.

.\n ('in|i|.ni.|' in a iMilnia.l .vai.l. m- i,.;i i.f llu' laii-. anl. v,

.|iiaiiiti..l rtilli a cii-tiiiii iif kii-kiii'.i I i.iiii- at tin- tiaiii. fail- In .j.'l nil' i lir iia.k

.1 II

.11 u..!! _r

.lilt II. 'Ill

L.i.k

1.11. kM .1 witliiMit a III'.. I.I

.'It. i- ;;lllllV nf lllcll cilMtril.llturV llrjll

liiiii' I.I a\.iil injiiiA. iiiii-t !.. k.l.I

lillv

^,, .,[,.,. ill liuiiiii^i lii-i liark tu in

.1' -llrl. II. -1:11

1.1 lail kiT ni.' an <iii lli.iik as will

ililv 111 till, lailin.i.l

„ v'. v. ,i./v ,( /'. /,'.

I"
i-i.ni|t.iii> .

v.iit it'iiivfiy liir ininni' • l-|iinr.| li\ (

train liai-kiiiL' ii|iiiM liiiii uliilr In

\|.|,, W . 21

Is'.i.-.
: r.x

\ lailn.i.l

ilii|..ill\ I- .t lialil.. t..|' til., ilralli iif

a;;.'il in liis uink ami tint liii.kiii._' i.nl a -r.t ii.ii hainl « liili' a ll\ in;; -« itrii

fi.r it. .Srlinihlr V. I.fll.r Sic t il.

/,'. r„. ( isiiii) !)7 ^licli. :il;. -.'I i. I;

l.iill'. Ilia.l.'. w lli-ri' tu- -t I nil till- link

.\. f.r.ii, .'ill N. \V. A ti liaii.l

ith lii- l.a.k t.

kiir.v ti.at 11

-.1- th.

I'liihy nf cniitriliiilniy iii.^'li..;ini'.' |ii.' piit on I la. t r.i.k ..n ulii.li li.

rllJUH'. w lli-n

It t.i 111'

III. 1111;; iccii vci'v fur |irisiiiial iii|iiiii'-

1- -; ami-
I /'. /.'

ill rriiiaiiiin;.' on tlii' track wliilc a tiain .M N'l li. -.'/'i. 7il \. \\ .

.i|.|.inacliiii}; in plain si;:lit for a r,irr'ill v. \l

i

I 'I,!, I: I I
S.I

I .///,

.|iMil.i nf a mile, where its \\iii-t|,. was i Isi;'

,iiiiiililc mil he \^as ca llcil to liv hi- f.l Dei
i.v woiknicn llthoili;ll till

i:i .\li

.'Jl. ul.ii,

111. Cil. Is. n: .\in,

-.a\.tl.t of a -liMli.

-1.....I u.lh hi- licl,

il ill II I'lfiil.il to ;;i\c the siniiiil rcipiircil hy the In a tiai'i. wliil
iiil. - tn |...r o:is on the track, .s/. ./..i.i hum. a -i i-iiiL' nil' i.l i!i.irik. »,i-.|.-

^, /;..<'.„i .1- .1/. /,', Co. ilSliSi 17(1 .\Ia-. iiic.l r....Miy. .\ -..li..'! f... 111,111 Mil. I

-l:k -Is X. K. Kiss. A track lian.l work kin.A- tliat a train i- -..inrt iim- , iit in
in.' ill a locality with which he wa- f.i- luo at a ciilain |ioiiil. aid tliit II...

miliar i- (.liarL;calile with sticli contrilia- train alHa\- cairi.'- a .iI....-.' ml |..i--

1..1A iic._.!i;;cnce as will liar a rc-ovciy -.-ii;...!' c.i i . i- ;;iiilty of . . iil i il.iii ..|.v iic;.'-

I. a lii- ilcitli. where, upon the appro.u'li lii^iii.r in -li.ppin:' ii|,i.ii ih., n.i,;; im-
"f a Haiti, he slep|,eil iipiin an a.ljnin- ine.li.il. ly afi.r tin- pa--i..'c nf ilic llr-t

iiiL' track iijiiin which he was .-triick l.y pi it nf Ih.' train. Ian iiiL' im eal... .-

a train c.iniiiiu' frniii a iliic.'t inn tiiHar.is pa--,nL:.r cir. wilhoiil lo.ikiiiL' f..r li.e

ulii.li he wa- not lonkin;.'. when m.lh -.cmi |..iiii..n of the train. Ihf'-i v.
"<-' ....an. ..I 111 ili-tiact hi- allcntion. Si,,,i.i Chi A I'. I!. Co. iIS'.il. !l|i jnwa,
iii'l lie iiiiirht have -tooil hetwcia tli.' 7:i."i. 4^ N. \\ .

7.'l:l.

iia.k- in safety. /iVs/.o//./,- v, SI. /'./.,/ It i- iicL.'liL'cnc.' to iiiicoiii.le a .'ar

it ''_'.'. ' .,. ilSilih 7ti Sliim. -Js, 7s .\. fiim n ti,iiii to ulii.li an cn;ine i- at-
\\. s;j. Iticovery cinnnt ln' hinl iiinler l.iclieil, ar ' occc.l to pii-ii it aioau'the
llii-e eirciini-tancr- .miely liecanse the track fi place iliieetly li.hin.l the
•nii;t was working' on an earth em- l.iintcr. withmit oli-orviiiL' the eii'jl'.e.

'''.'it Just wide enir.iL'h for tu.i /.'aias v. /;.,w., a ,(/../,'. ''.,. il-il'l: In!
'' .:-ii|,nn|t. I'i.sl: X. Chir HI" V. it .Mass. .Ml la.linii l.v the -.rv'iit nf a

'' '''' I'l'irt; Ml \v::a. aiij. Si coiap.iru ;i-in-a -iain-i. .\ Iirakiamm
V \\

.

'.i:)l. .\ -eelion h.iiiil wlm. with w.i-. a- a in.iltcr nf law. nnjlty of con
ki,i),\ 1, ,lgi. that a nravel train was frc- trili.itniy nc.L'li^'eiiee piecluJing rtcov-

m
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is nl'^i) frcqiifnllv ii|ii)lic(l tit llir (li-:iilviiiitnirp of serviiiits wniLin:-

in the iiiiiucili.iio viiinitv of r.iilwiiv tracks.

"

erv for lii-* ilrnlli finiii hiiii;; -limk liv llir Mli-i'iiri> nf ;iny riiiorjiorH'y M!rii!,it.,!

till' fcMICMil uf till' trilili'l-. wilclr llr H.i-, In iIImiI hi- r.tti'llt Ion (ir I'll'Mli' i.iifi

riiiiriiii;; Hith hi- li:ii'k tn tin- I'li'jiiii'. -ii.n In hi- Tiiiinl. lu' aiii iiiiiiiil \.\ j

ami. knuuiii'.' tlmt it hii« f.illo.v Ihl' IiIhi tiiiiri hiickiiiL' In full view of thi- -Ail,',

closily. .s|o|i|n"l for iiii i:]-t!iiit, mill thru iiii.l uhi.h, hy ll h-i'i\.iiii I iii,

Wllllnilt lookirn.' lll'lr" I lliril, -trjipi'll hr llli.;llt lliivi' llVol'll'.j. i'i if> ., ih, I

upon the ti;uk iiiiiiicdiiitily In front ot >7. /. i( ('. I'. Cn. \. I.iiiui (Is'^Ti llj

the tt'iiiliT. Iliilhnr v. lii'Hl Sai'ltna Iml. Illii. I:i N. K. Ip.")1i.

A'. Co. (1,S'.)1I) 7(> Minn. 277, 7!l N. W. Iln'ii' I'nn hi' no iiioviry u!i.r.' ;it,

11)7. cnipioyn'. fiiniili.ir with thr n.th-.li.f
Cont I ihiitoiy iii';;li;.'i'ficp is iiifi'r.ihli'. ojut <iit;.» -i liiilwin" y.-iril. lui'l k'i"viiii.'

ns ni;itl:'r of Liu. wliiTc .a liiiiki'Miiin. that n <Tii:nn tnuk I-. frnpu'iilly m.,
:

si'iil li.u'k ;it nlulit to stop all iippioiirli- for xhinillii^' niiiitt iclii'il Ciii-, -i iii.|,

iiij; tniln hv plm-lni.' a ri'il iniitiTii on iiciir It «liili' uaillir.' to iIi'Iimi .i Im

tlio traik. «a- >tiiiik hy that train a tern to n passinj; tr.iiii. ami i- -!rl^^

few f;'('t lii'liind Ihi' l.iiiti'in. whii'li tlic hy oiic of those curs ouiii;r to In- lui

train ovnraii sliijUtly. Hurl, nHtsh r v. iirr to kri'p a proper lookom. .^.r,,r. \

CliUiUK, ,C- v. 11. It. I'fi. (lIKIOi lOS i;n>il Xuiih'ni /,'. Co. illMlli •>
1 Miir

Wis, :!.-.:!. S( N. \V. SI.-). 2M). s7 N. U. 7lli;. More c-piiiill, I-

But I'll I'liiphiyi'o oii^'ii.'cil in |ilikin'4 \\<- ilrliarnil from rci'ovcry. uhi-ii' ln' i-.'

lip link- aiiii pins on a rallro.nl trai-k, only fiiih'il to ki-cp a propi'r look'nit ti;'

who looks for a train hrfori' ^'oiii^' on wa- u.iriii'il of iln' approarh of ili' iiii.i

ttic trai'k. ami sees tlii.t it is i-li'ar is l.y a whi-llc froiii tin' ('!i;;iMi' iii;l ;i

not, as iiialirr of law. !.;iiilly of -iii'li i-oii- -lioiil from his frljow scrvani-. >'</,(,

trihiitory m ;.'ll,i;iiiit' In l.iiliii'.' to loo\ v. Mis.^i.ini /'. A". Co. (lillll) IHI M.i.

for a la'r for a short tlmi' uhlh' .-mlm;:!'! -.'U. (ll S. W. S2!l.

at Ills work, as will pri'Vi'nt rcrovi'iy for .\ scrtion li.-itnl wlio i<t dolii,' «"d
an injury cau-ril liy >«ilrlilnu' a i.ir on near the traek while his foreinan i- y-

tlie traek without any per-on iipnn it -int. ami i:o iiie e|-e i- waliliinL' ii

to fiive vvarniii'.'. Cliirinjit it- .\ , U. A*, approaihin;.' train-, is ;;iiilly of e. ;li

f'o. V. A'</iic (1SJI7 I 7ll III. .\pp. liTll. L'lnee if lie falls to keep 'a '...,(,;•

Where a switeliinan si;;naleil a tower I'lillu ifi nl v. Cli Ifiiiiii. M. if- .'-/. /', /,'

man. « ho liail leainial eoiil ml of )*» i i,. (IMMi .'17 .Minn. i;:i7. '>'.* N. \\ .

" !

swltehes in a r.illroa.l yiiil. 1" Ihiow a .\ rallroail lirenian ''iilly iie-pi liii- i

certain switeh. anil t lie louer imiii threw ivilli a -uitehini; yaril lliron^h -.iln-''

a uioii;.' -wileh. e.iii-iii- 1 he Ir.iin to he I- Halkiii;;. an. I kiiou iiiLT that -«ii/i

mil a',ral?i-t the s,v it i-lim.in. if w.i- i-.im- in;; Is :ii-ii\elx in pro;;re-s ii|ieii lii-

jieleiii to show, as Ileal ill/ upon his e\er- Irai-ks lieliind hin-. is. a-i a m.i'i.i 'i

else of line eaie. that the train uas run- law. ^.'iillty of eoiit rilmtory iii-jiijni..-

iiin;; faster than was n-n,il for traiiisat In ualkini.' on or iniineiliately at iiie-il'-

that place. \V' hh V. .\(ir ) "iI:. ,V. //. of the main traek where a p.i--iiiL; r.ir

it- //. A". <'ii. (IIMlOi I7ii Ma—. :V.\:i, :u can stri.e him. for a di-.tam t 1>

X. K. (iiiS. feet, witliont looking; around, ami .vit-.

*A railroad eiiiplo.ee directed to-liovcl hU i-ap pulled down over hi- eai- -" e

snow from a pl.itfonii lietween two wholly or partially to cut oil' hi- iii-:ir-

tracks, and e\pres-ly charged to look onl in/. ir///i<')- v. U'l'.vco/i.s'iii Ci hh,il {'u.

for him-elf. is /iiilly of ^mli eoiilrilm- ilS'.Kii ."-ili Wis. .i.'!."). Tu S. W .

:'<':''>.

torv iii';;li'_'eiii-e as will pi-e\eiit a reeov- In A Irhi.iiiii. T. A N. /'. /.'. '' v,

cry for Ills death, where he works with Cmll (ISiUi) :t Kan. .\pp. IVl. I"i I'l,

his hack touard the track and so near 112. it was in evldenee that a liiiii|''f

flic same as to be -ti III k by an ajiproaeli- i-oal wliieli fell from an en/lne Irii-L:'

iiij; envlMe. where he knous that train- tir-t struck the rock tialla-i or e|,,nii-l.

are pa^siiiLr -ui-li platform e\ery fi'\i" .ind then hounded and struck a v-i-lion

minutes. Itiiiilii V. A' ll- loiV,-. V. //. if- hand: that he wa-i not looking ai l!ie

//. A', fo. (ISUSi -id 1;. 1. :t:!S. ;!ll .\tl. train, hut was stnopin/ over, -hnviliii.'.

I8II. An experienced suitchman proceed- and that, if lio liad heen InnkiiiL' a' '-"

ing with his usual and eu-iomary dii- train, it was more than lii-.ely t!i:ti if

ties betHwn two tracks is cliar/ealiU' uiinld have seen the lump of i-ml. iinl

with contributory negligence, where, In i-oiild have dodged it. 'I'lie coiiit liflil
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TIr'IV is a]i[iill-cllllv lii> (lilTi !< lif<' <>f (i]Mnioii iis to the (I.xlr-Ji^'

that a HTvaiil wli.i w.ilk- or -Mn I- iipcui a liii.l. for lii- <i\vii <'oii-

Miiiriii'< mii>I. al !ii~ |M-|-il. ]ir..H.'i li,in-cll' iVom |ia-<-lii;_' 'rain-.'

'I'lic failure In o!',-( r\c api'ivarliii;-- train.- i-, >il' r..in--c. iimiv

I -IMC ia IK' fill p.il ill' ill the ra,-c 111' a tlaumaii win.-c ,li-iiiiriiv<- I'll net ioii

i^ III i<H)k out for lliciii, and warn oil.crs wiini lin-v an- I'omin;:.''

Otlirr illiislraliotis of llic iliilv to waU'li the niov.'incnl- of d'ain-

;ire fiiriiisltctl \<y tin- < r.s in wIiK'Ii a iic::lcct of tluiL duty was la-Id to

lie u liar to an action for an injiii'v rciM i\C(l liy a si'rvant. who was

iiiiii-rif oiicratiii;;' or ridin-' on a train,'' or upon a hand car,"* <Ji'

was i'iii:ai;«Ml in coi'iilin^- cars."

that ho "K vury oarclri^ in liiit «!itcli- ilsli.'.i O,") T(m:i. 1i;r!, C.T V. W. finT.

ii/_' the liaiii. 'riiia i|i)ctrinc. it i.i -uli- 'In •<u,i- I'licrl. -,• C'l:.'.,,!,,. /;, it- (,), /,'.

iiiill.il. in i.i!ti|ilv prciiD-tcroiH. Smli ''". v. l/.o'. // ils'.Ui .-).*. 111. .\|ip. .'iss.

,111 ani'lciit is -i) raiv tliat it iii:iy U- \ |ilil^^ay .mii.Iia ii;^aL''''I i" iMiiy-

l.ililv (loiiMcl will 'her. cviii if tlir -I'lv- iiiL' the ii..iil- to an. I Imiii ,i -lalinii, wlio

.ml 'h.iil li.vii f.iiiii.l liy ii jury to lie I'l - tn -I. in. I nii the Ir.nU fur liis

II. .'li;;.!!! in mil rcmilaiinL.' iii-'cnn.liict ""ii cunvcniiin.'. nin-t .jnaol liiiii-rlf

uitli'r.fcU'iici' ti) till' 11.1— iliilitv of its a.jain-l llir ilairj-r ol pa-in;.' tr.iiii-;

.u-.iirrin^'. the vcnlicl slioiilil liot liavc anil a failinv I., k.vp ,i lookout will lie

in III x-t'a-idf. liill wild her llii< In- so inipainl as n.';.'lim-mv, 'llic niiTc fact

.ir not. Ilirri' -i-rnis to lii. ali-.ilutily no tlial it «a- :i -iilf trai-k lliat lio was

ni-lili.a1ion I'or the po-ilion that' tlic -lan.liiiL' iijio" i-i iinrnaliTial. the daii-

|il.iintiir wa- nci;liLrciil. as iiialtn- of law, -cr of laLinu' -lu-li a po-ili.m lifiii;- the

in I. iilinnini; to w.irk. wiilioiil con-i.l- -anic in hin.l lis that iiiiainc.l liy a ]HM-

.11;.' Ihc po-siliilily of a rontinircncy .on stanilin;; on the main tr.icU. ami

uliili wa-. to th'c la-t (Icurcc. iiii- only ililliTcnt in drirrci'. I>>11 v. I'hII-

i.rr.ialilc. Svp.hmvryrr. Illliii, is C. 11. Cn. I'l"' '''"« *'" ^\^'-^'>) '"' I'a- ">l'l. ^''>

^ suis-^,,1 yXW.W .-.tl III. .\pp. il\, lit- \V. N. V. 4(17. ^i Atl. Iinl.

1,1 in 5 :!:il. note 1. infni. ^Chirl.- v. rto.s/oH if .1. R. Co. (ISTtl)

Cunirilailorv ni'iiliiriiico is not infer- l-S Ma-s. 1; I.i.iii^rillr .f .V. U. Cn. v.

iil.l... a, matter of l.ov. whore a seel ion r,„, .,„,,/ (ISSih S!l Ala. -^411. S So. 24.T;

f.iieiiian. on the approaeh of » train, /.'.i....- v. /.'i/.e Shon- cf If. N. /.'. r.i.

-tepiieil awav from the track a ili-t.ino i ls'.ii:i (U III. App. .'l.".!" laeti.m lieM not

"f .'i feet, wl'iieh was the (li-tanee ii-n.il- iiiaintainahle. althoiij;h lii-ll was not

Iv takin in -iieh instanci's liy worUinen rin^'iii:: on the engine, as was reipiireii

-iiiiil.iilv emploved. wa- sl'riiik liy a hy a -tatutei.

.I.i.irof a fiei..'ht'car. which wa- :;anL.'inu' "Where the foreman and the train

fi.,iii ,,11 ii'ner at ihe top. and suinL'- nii-t.'r on a railroad had warned the-

iiiL' ontwird \>ith Ihe motion of t|i., men einplnye.l thereon not to ride on the

nain. ami which lie failed to oliserve as tlal car-. an,l li.id provided a cahoo-^e in

he was -tamlini; with his hack to it. which plainlilV. a lal r on a -ravel

rlnraim if- .1. K. Co. v. CiilUii {VMM) tiain. wa- told it was safer to ride, and

l^r III. .">-j;i. .')8 X. v.. 4.j,'>, Atlirinin,i; he scheted a pl.ice li,, knew to he daii;;i,r-

ilsimi ,,," 111. App. 374. on-, wlii'ii cars were liein;; coiipli'd. s^it

' ll'tiyl„ir V. Old Ciiliiiiii h'. ra. (ISS7) with his leys han.,'in..' over the si.le of

li:i Ma-s. 53.".. 10 \. K. -J.").', (-ervant a thit c.ir in a po-ition in which lie eonhl

was n-iii!» track as a fo.itpathl. Ik' ea-ily jo-lled off. ai.d paid so little

.\ section han.l killed liv a train is atteiit ion to what he knew was i.'oin^' on

L'uiltv of sneh e.intrihiitory iie,.'li._'en.-.' that lie not only di.l not watch or sw
as uill prev(,nt a n-eoveiy for his d.'ath the .itlier e.irs eoiuiiiu down, but failed

in w.ilking to his lioine" on a raih\a\ to h.'ar a w.niiiiiL' shout lu.ard liy others

tra.k, where he e.iuhl have liear.l th'c in t!ie vicinity, al least one of whom was
iraiii 400 feet awav. ami have seen the e remote than lie.—he cannot recover

ii.M.lliL'ht 1.3110 fi,(,t' away, ami knew the <if the company '.ir liein^r thrown olf and

UaU
likely to pass t anv time, iiijuieil l,y the lia.kim.' .Ioum of Ihetrain

r/ii, lyo //. /. if /'. A'. ', al li -p, al. -7. /.- .s, /.

! a

I 'if
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'I"li(- (ilili;;iitiMii to l'.i-<|i ii |)iii|Mr liMiKiMii \.i 1(1-1) iiiciiiiil' 111 III.

scrvjiiit-; wliu aiv i'.\|in.-,cil to tlaiiuci- I'lum llic iiiii\<iin'iii.i ul ml.

licavv iiiiicliiiiiTV.'^

A'. ''/. V. Si lid null In r (ISIlll l."iLj I'. S. iMtiitl wliiill III' «:!•< liilill'.', »illi ,i llil

77, :tH I,. I'll, .•till, II Sii|i, ct. I!r|i. 47!i. ii|.|iiM.M lijii;; III till' i.iii' III' i.iii\ ,; ,,i

III nil iirliiiii till nil iiijiiiA' Iiti'Ini'iI \i\ iiiiIi". jh i liuiir. in |iIiiim viru |< i |

n "vi ilcliiiiaii w liii wii-. iliriiw II tiuiii ii cir mill'-, i 1,1,11111 \. liimi \i,illi,i„ i;_r,

\<\ II -ii.l.li'ii ink I'liii-r.l liy llii' i'ii;ji- ijsiili M \\ ,i>li. -JUJ, .•I7 I'lir. i:is. \.,,
lllir'- II -.|.li|llliML; 111 ;l -ILlM.ll lit' 1 111' I'lll' liiill tiillll.t'l ivll.i. w'l.ili' I l,;\. Ill . .,,1

liiiili iif thr >v\ili|iiii'_' iii'u. ulii'ic till' liinl 1:11. l.iiN In ki'i'p a. Inn!.. ,111 id ,.v

I \ jili'iii'i' -liDW- tliMt till' iniilii.l lit !lii. tr.i li.iii-, thiiiiuli 111' i» i.iiiiiliii \ii

lirl- nf llli' 'Will'llMlllll nil. I nf 111!' IIII.M' III.' .• Iilliv'" nil.' tll.ll III! Ilnlj.' .!,
,

lili'llN nf (he tinili wiii hy llii'.lll- nf -I'.'- in' yiMli nf llir |i,1'-:Il'i' nf -11. ii linn.
IKll L'iM'll liy till' f.iri'lll. Ill ..Mill' -vul.h i- l.i;;'i-. III. .Iiilhi \. Ih hull, I ,1 \

/,

ill'.' rii'H ill ili.ii'ji' nf till' li'.iiii 1.1 III.' 1,1. iliiji !i;! .Mii'h. ;I7II. ."ill N \\ .
'...

i'ii;.'iiii'i'r iiiiil :<\\iti'liiiiiiii, am! llial il u;m ( ..iii|i.iii' § :i:il. imli' I. -iili.l. .a 1. > /..
,

till' iliily nf till' lalliT In Ui'i'|i a lii.ikiiiit " WIhIIht a liraki'iiiaii wa- ^..lil!'. 1,

fur all si'_'iials ;;iM'ii liy till' fiiri'iiiaii. the m'n|i};riiri' in iilaciii.,' Iii^ liaii.l l,.i......

ilrlriiilanl ii t'lililli'.l tn lia\c the jiiiv I 111' ilin ''\ liraij^ nf Iwn I'ai''. an.! f, ilii.

iii-lnnli'il Hint, if llirv U'lii-vi' tlic I'Vi- tn imliri' tin' i-lovv liackaanl ....n.iii.ii

ili'iir.'. "it «as till' iliity nf the |il.iintill, nf niii' if I lii'in w.i-* lirM In I..' 1 .|iii.,

ill li.liii;.' on till' I'ar, t.i liavi' krpt a tinii fnr tlii' jiuy. in /i'k'./.m.i \ . r;,,.i,,,,

Innkniit fill' any anil all -iyiiaU tliat '.'. II'. A', (n. ils;i!i) loll Inu.i. T'..'. »

ini^'lil liavi' Ih'i'ii ;rivi.n liy tin' piiiplnvci' .V. W . Hitl.

nf till' ili'l'i'iiilant
'•

l.iiii'isiillfj tt- V.'aV '-'
I i./iis/.m /'I'/i. \\,,il:s v. /)'.'.

Cii. V. Siiiilli (Ifilll) ii'> .\h\. .-i.'i.'l, .•111 (ISIlll 11:1 .\|:i. lin, i| Sn. 7211 l-n.li
So. ."iTl. 'I'liiTi' ran In' nn ii'imi'iy fnr ~l 1 ink li.v iho\ ill'.' rraiii' 1 : SI. ,1,1, \ |.

a I'laki'iiian'-i ilcalli I'aiiM'il liy a r.ilii-i.iii Iniihi I,',!!,,,, Sml llil Milln ils'.i:;, li.

Iii'twi'cn Iwn |i.irN of a train, uliirli lia.I lia. 4!l.'i. 17 S. I'".. 7411 i-i'i\ml, ,ii|j',

111 nil' M'|iaiati'.| «liili' t lii' train wa- rli'.iniii',' niai'liiiiciy, rarr!i'i-ly r\|

riiiiniii'_' iluriii;; tlic niLilittiiiii', \\ liiTi' hi' liini-ilf tn an iin-rrn il.iii;;rr ul.i.li l.

w.iH liilinu' on till' tii|i nf till' rar iirvl liail iia.l n|i|init unit ii'- nf nl.-.i \ ini: li.i

to till' lii>t rar of till' rrar |inrlioii. ami lir l.r|it his fa.'iiltii's on thr al.il vliil.

failr.l tn (liscovi'r that tlii- train h.i.l iiiani|iiil.>tiii;; ill.

Iiroki'ii. or, if a»aii' of that fait, faili'il .\ inal niiiirr who strpj iliri.ily in',

to take nii'a-iiri's for his own -.ifi'ty. al- thr liotloin of a uliafl. kiinwin;; iltnl t!i.

tlioii;,'Ii til.' (,ir'< ran ."i iiiili'i licfori' tlio ra'^r-^ uiih uhirli inal i< r.ini.l m,

rolli-inn ncriirri'il. h'iil' nioiiil i( l>. H. alin\i' him. aii.l hi'iii;; faiiiili.ii \\ il h lli. 1.

Co. V. Trililili (isiiiii 117 Vn. 111."!, 21 S. .i|ii'r:ili.in. wilhoiit limkiii;: up I.. -.

K. 27H. .\n i'\|M'rii'in'i'(l nintnrinan who. Hhi'thrr niii' of thi'in is di'-.i'iilin'.'. ..'

wliih' rininini; hi'< car hack to iiici't an- lakiii;; the <li;_'liti'-l prccaiil ion l'..i- !ii.

other car on tlic ianic track, ili.l not" safely, is ^uiliy nf ni'izliirciic.'. as a iii,..t

run slinvly ami ual.li cnn-lanlly. caiimit tcr nf l.iw. wliicii will picv.'nt am r v

recover for iniurics causeil hy a colli- eiy f.ii rc-iilliii'.; injury when -imi.'k I'V

sion lietu.'cn the two car-, flinhmi v. a ilc-'.-n.lin;.' ca;.'e. M itli'ii'i'it \ A'".',-

I'iiipli\- si,,il If. <-ii. (IS'.iii) 17.-1 .Mass. hill hull ,( i-iiiil I'll, ilsinn 1:;:. I'l. 1,

23. .-)) .\. K. 4(14. Ill .\tl. 7117. .\ii enipl.i.M'c ulm. ^^
:

i!" .1

W'her,' an cniinici r nn niic train was wnrk nn Ij.e upper llnnr- nf an 111, lini-l. !

kille.l liy its collision with another at l.iiihliMix. walked alniiix a 11. in.... !.- t:,i

the interscetinn nf two rna.ls, it i« for close to the i'le\atnr -hafl fnr !' |'iii-

thp .jury tn *iy wlicther the ilcceilciit po-e nf reachiiii.' -oiiie pi. ink. ;i: I .1 •

ilid or eonl.l have seen the le.l IhiL' wiicii struck liy (lie i'!.'\al..r. s,, lliit 1., 1 II t.

displaye.l. an.l whelher lie wa- not ile- 1 he ^r.iiiml tielow . was not free Ir. .1 .'•:

reived liy the snli-i'.|iicii( wavin;; of a 1 1 iliiit.iry iii';;1i!.''.ii.'i'. wl.iic In' \' 1- 11

white \\\\ii as a si.jnal t.i aitolher train, miliar with -tnictiiics of (he ki' 'I. :ii i

U'ofjrf V. Sr\i- Yfiil; C. it //, A*. U. Co. knew that li.erc were i'lc\.ilni- in t '

(IS77) 70 X. Y. lli.-i. Iiiiildini.'. Clinini v. duiiin'il n r„.,.'r.

'"A section hand is. as a iii.itter of >'o. ilMisi •.;.") .\pp. Div. :i."i.'i. .. ' ^ ^

law, guilty of such cnntrilnitorv ne^'li- Siipp. .Sill). .\ tiiickniiiii f.iaiili.n ».'i

prnro as will prevent a r..incry I'.ir an the sniToiindinL's was. a- in.illei ..f !i'v

injury cau.ii'd by collisi.m nf the h.iuil ^.'iiilty nf cnnl rilnitoiy iie^diL;. le . I'l.
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Tlii'V i^. "f rulir^i'. illl <-|icri.ill\ -ll'iillL' •'lilii:;ilii'll ciii the -rrMllll,'.-'

|,:iit 111 \'»'k "lit I'm- II !( rU;iu ihiiiiivr, nlicii' .iiTniii-liiiu'r- wliifli

lidwii till' ix'.-.-iliilitv 'if lii^ !»'iii,i; >iil>-i>r( ^|||\l^lv iici'iirri''

t.. It. I'liiiMfc' ;

li:ivc

'ilic f'Xtrtlf til wliicli llic duly to kcc|i il lu.iki.llf

(M'l'Vlllll S

CII'IiImVCI':

riirhi tn rciv

IS (ll-^rll-^i'il

HI tll<- ot |in

nifni.

iticd liv tilt"

liv I

'

lis co-

333. Selection of the mci dangerous of two available courses of ac-

general"tion;
.—

'riM iiu |i:i->:ii:f CcillUllli- A -UiM sliitc-

•rirlit 11 tlic pi

" of t'iiscs

:

llifllilr \.

'Tlic :( il mil L:

in'cxclils icniM ry ill il \*V\ ii .iniTnUS

-; ilia*, will ti ill'' il:iiii;ir is iili\ iniH, iiml

i-
111' ^ll(ll a iiiiliirr tluit it i':iii I"' 'iiiiiniMMtti llhl mill T: :ti.i,il liV ill.

ilS Wt'l liv the iiia-icr or liy aiiyutif (•!-;(, aiiij wiicn the

A an ii|i|Hirli;iiit_v as the iim-tiT uf as aiivniii' ti-<'

il wliat tin- iJaii^'T i-. am! i- |MriiiiiMni 11 Ills \Mirk 111 Ins

ii\. II wav, and can aM>ii itic ihi

flili'iri).' ri'crvvc

Id

ry for iiiji ',) i.llii

iV till- I'X'-rrl-r 111 I'l

Uii.'li fiiil )i< illM li:

III i'li\.itiir v\liy I'.illiiij; (Idvmi ii

^iiti I till' I'lfV.itor hail ii^riii li'.l.

•11 jll-t -riN II III lir ^liili|iri| liiIlL' fl|M:r_'ll t" limlv

ill li.li ii'i'I'iillv. w.'lk- inlii II

.iii; lliriiii;.'li llii- ilimr wliiili ttif iliv.i- »n\ \* iiijuri-.l. i- ^n cir.iil

t.ir Ml. HI. ciintr.iry In lii-i u^iinl nMlnm. ciiiitriliiitury iii"_"li

liinl nut rlo.»f(l, witliiiiit ii.iyiii^; nnv ill- a rnuMTV iIhtiI'i

\ u'lIl'IV 111

M |il I.I.'

ti'iilliin to Ills sii llllliTl'.'- till lie I IsiiTi s.-) Mil. 7 J. :iii .\tl. :ii;ii.

si M. icIiT till' ciriiMii-liiiii *. Iiavr .\ii ciiiiil'i.Mi- ill1 a iiijiriA'. At

that tlic I'livalor ha.l asiin.liil. that a Iki\
'I

• Icsii'Milin; iliiiiil ti

iiltliiiii).'h he «as not in f ii't avvaif 'if it. ili'sci ml. an. I tli:it In

.i;.i ./; V. 77ii ( isiisi :ii .\|i|i. i)iv. it its lie

t .'nlillcl tn

lit. is cnillv of I

."i4il. .")-• \. Y. Su|i|). mi. \\ hrri' llu' plain- trilmtoiy ni'L'liv'i'ii'''' if 'ii' ^"

till had lircn working; for -I'vi'ial months his work willmiit lonkii

- on alii'iit

111 fur III.'

cstalilishiiii'iit rh till l.iiv. ail. I i- killi'il hv it in its ih-.<iMit.

iiistcaii of riiiL'iii;.' for iIh' clcva- h'iil.i I'l I
is:iO) i:::i I'a. Ms.

Im, will' aiiii-l Ill to |iiill ii|i anil 111 .\tl. 41il.

il.iun thi'iiiM'Ivi-i. and this ru-Miii \va» Coiil riliiilory iiiL'lij.'iiii'i' is infiralik-

will kiiiiwn to hiiii. Ill' i-innot n lovcr for whi'ii- the cviilcni-.' is tli.it in ordiT for

iiiiuriis line to tlic fact that, aflcr an- |ilaiiililf to iiaili that jiiirtion of <lc-

iillicr ciiiiilovcc hail called out tli.it 1 fiinlant's factory Hlicri> he had liccn or-

w.iiitcd the cli'Viitor mid was told hy th.> ihred to ).'o to work, it was necessary

|i!aiiitiir that lie could not have it. the that he slmnld pass under or over an

|ii.iiiitilV ]iro(eeded. without lookiii..' lie- iron IiM'i l.\ which a |iiiiiih was oper-

hill. I him. to hack toward- the elevator, ated : that he -aw the lioy operalinu' the

jiiilliii^' the truck, ami fell down the lever almiit to put it dmni. and called

sli.ift. the (levator haviiij; \kvu rcinnv isl to hiiii to sti,|,; ami that the boy diil

hy Ihe other uliiploycc in spile ol his not -top. and plainlill. endeavoring; to

pVeliiliitiiin. /Miiiiscr V. .1/. .s<//. r a- (,'o. pass iimler. «,is struck hy the lever.

(I'.iill 1 24 Wash. ,"ili."). (il I'ac. 7S;!. d./nliii'iii v. riii^lnl (IHDII) 50 App.

.\n cniplovee of several months' stand- Div. 114. 117 N. \'. Supp. 2110.

in;: ill an estahlisliMicnt in which access "A sinviiill operative, who kriew that

tn ililVereiit Hours of one portion theieof the saw for eiittinil slabs, wliicli was
i- iuri;,s tiie iliinr of an cK\at.ir from rai-r.l tht..u,i;!i a *lot in )i idar.k when r.--

tlii- I .rrisponiIin._' llooi of the oilier pir*. ipiired for use. and allowed to drop

w'l". in atlcniptiiii' to l'o fri>m one part hack nndcr the action of a. eonnter-

lu the oilier while the elevator is at an- wciyht when the woik was Uiiiahed,

!>l

1 iiU
I J
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ciiri'. till' -ir\:int. ciiiiiiot i<tii\ci' ii^iiiii-l, llii' iiiM-lcr for itijuri'- c-

ri'm n ill <'iiii,i i|iiriii'<> ol ilic ciiiidii iiiii 1.
1'

iliiiii:-, wliicli mn-ii i!iil

llir (laiij;rT. J f llic •.crvniil i> iiijiiiiil. il i- tri.in lii- i.vvii UiHi^ ,,f

'•arc. . . , 'I'liis rnlr i-< c-im ciiillx ii|i|iliiMl>|i- wlii-ii llii> ihin-, r

il.'c- iiiit ttri'<' fjiiirl f.lic i|i'lccli\«- eiU'clili'iii ol" llic |Hi-iiia!iciil \'.:iw.

Works, or inac'liiiiorv of llio ma-li r, hiil Irom tlii' maiiiKr in viii.li

lilt -I' iin< ii.-ril, aiiil wlicii till' <Ni-i'Mirc oi' iho claii'j<r c'lilil iini ,•.. II

1m- ail I ici
I
lilt I'll, liut liiiisl 1k> aM-( riaiii.il liv oh-'rvalioii ni. the lii

" '

'I'iii- ipriiici|ilo is ilii'iiiiil Ut iiiMiKc tin- (•otiiijiirv llial, in ili. ;il.

M'lic'o of one or olhor of lln' <lill'< n iilial in;:; fadors t:p lio c|i-.i'ii--i .| in

llic foljowiiii; ^iilitillf, a s( rvaiit. will oriliiiarilv U' |>roiioiiiii-o.| n^li

tr<Mit, as II iiiaiii r of law. u hoiK-vcr it i.s cioar from tlic cv iili nr, li,,,!

llicro w:is a >MlV. ami a daiiLioroii-. iia-llioil availalilo for t.lio iiiii'.nii

amc of ilio Work in liaihl, ami llial lie st'lci'loii ilir laltt-r ni'il.i.l.

uilli kiiowloil^o, arliuil or coii>inii-liw, oi tin- fai'l liuil il wa^ liaii

i;ci'on-.*

»niiirl iiTH'< fiiilcd to "ink lirlnw the siir- Ik> (1.in;.'fron'. or if tlii> iliiii;.'i'r i« rt|ip.ir

fill' i.f lire plank, n.i> liilil tci lu' iiryli- inl or (ilivioiii i-i ;rMilt\ of (ontrili I'.'P.

'.'I hi ill oiiiilJiiii.' to look Mini sec it' it iic>n|i(.ri.iicc. Wiilki r \.' i llnnln ,< W.I'
U.I- in -.1 -ifr jio-i ion. hIii'Ii lii' «in li, iii. (IsiiH) lli.'l <ia. Klin, .'in S. I; .".",;

alioiil (i. H il «l,ili iirro.< till' -lot All fni|iloM.i> \\lio has llir clinic .f

Willi li'- I: it . on 111 louiT xi.lc. .luliii tuo ways of doiii^' t\ fi\\v\\ p'-cc ol ,w,r|,

Moi V ih, .IH'.M) WS Mi,M. .'ll.'i. .>: X. Ilif oik" s.ifi' aihl the oIIi.t ii, iil.'i i-. i-

\\ . ITJ. iiiiiliT a iliily to Ills iinplovir lo -lii
' I, mil n, II v. Hlrhliiini /,'. Co. (t.S!lll) |1„. foi.ncr.

'

l-iiilriil It. r',,. v. !/..>. '.,

\r,n Ma-s. ij:t, ah. si s. K. jjt. iIimiid 112 a.t. iiu. ;ih s. k. .'t.o

' lliiiiiiir V. Suiilhini /'. /,'. I'll. llslliM ••UliiMT II servant has ri|iial iii.miw ..f

12 I.a. .\iin. liSli. 7 So. 7!!-; Iliiihhiiiit knowiiio tlii> ilan;.'cT. so tlial llir iii:i-

\ir. ,f llill />'. I'll. V. Will), 1:1 (isnili 111 Irr anil s.ivaiil slan.l n|iial in thit r.

.Ma. I.'iii. H So. :i.'i7: l/o/,,7c ,( II. /'. U. s|Mi't. ami llii' siT\aiit is not s|i.-. ilir.il

Co. V. llnUinii, llHS7i S» .\hi. I:i7. 4 So. I_v roiii iiM iiilcil as to the lime an. I in.m

1 Hi; l.i.iii.si illr if .V. /.'. Co. V. Ilir ( ISiKI) ncr in wliicli llir «o,k may !vr ilnii... liii'

111 .\l.i. .IIS. H So. lilill; anil the ca-cs is tolil to ilo a parliiiilar thin;.', aii.lli.i-

lilcil iiiixsiin ill this ami the I'lisiiin^' sin-h (li-crrlion Unit he ran Inni' -"in

-.-ft ion-. rontrol oxer tin- inrans. tiino. an.! niiiii

.\ -oivant who ('anli--ly piir-ims a ncr of doin;; tin' work. Jlicn. iinh-s U'

iKc'tho'l olivinu-ly inori' ilaii'.'criMis, uliiT" ilocs it in a way and with tlic in. iii-

Ihrii' is a nalnial ami safe nn-lhod of which w ill In- -afr-t. he is onjlty of .'Hi-

|K'i forming.' his -crvicc. is ;;uilly of I'on- triliiilory nc;;liu'cnoc.' I'licwcr. •!
. in

trihiiloi. n"'_'liL'cncc which will prevent f.'iii/fi.s/t v. I'liicntiu, il. it St. I'. U. Cu.

rccovi'i,' I'.o- injiiiii's sii-taincd. dinim (Iss.-,) 24 l-"cd. !IOS.

V. Ihiiirn (lS!i;!i II r. C. a. ion, 12 U. if the servant "was rtiroclcd to |.,r

S. .\pp. .>7t, .'ill I'lil. !l7.'t. form certain work, willnnit ilircclinn- a"

When' there is a c(Miiparalively safe, to the manner of pcrformin'.' tlic -iri

and a mole dam^'cioiis. way known to a ice. and he. of his own will and ini-!i-

-ervant. hy means of whii'li he may dis- nation, selected that mode that was il.in

char;;c hi- duty, it is neo|iL;cn<'c for him p'rons, and was tliercliy iiijiircd. \' In ii

lo select the more daiiL;eroiis method, there was a way and a iM'iler » iv in

.l/o/zis V. Diihilh. .V. N. ,f .4. R. Co. which to do the work without danj. r ef

(llllll) 47 r. ('. .\. liill. IllH Fed. 747. injury, that wmild not U' ordinan i
m'

.\ servant who voliint.nily and ninlcr or prnclence. and he nn;;ht not !' v
no enn'i'.;ency selects a daiiL'coais way cover." f^l. I.mii.t Hull <( Iron Co. v.

lo pe; form a duty when there is a safe Hii'l.i- IISSHi 12 III. -\pp. ;!72.

wuy, kimwing the way thus selected to In any case where tlie eviilence nn-
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:ict. III. It Ihf iIi.hI • 111' Wllh'ii lll\.

Ml

coll

Till'IS Ml"l ( ir..uMc' ill. Ill llii: iii'iiv lI;iii:;'-ii.ii-

ilnplili;^ ll Mill I'.

Tin- lull llill^ laiil ih'Wti i- cv i l.lll] V liililn li> In- 11

111) « Scll-t-

I'i'

llic iiii'ili"<l !iil'ii>iiil wii'^ r-- iili;ill\ iiii-iil>-. iiii'l ll ill' ! \^ii'

i|i|Kmiiilv .-iilf. ll uili !» iili-i I'.cil lluii ill • I |n|| I lll< I':

llluir 111- ic--

1 lillt it licll'llllini-. uliril,^

i'\ii III, iiiiil s<'ii|ii' "i| i!

|i-iiiic,|\ ill ll,.- -iiiiciiii Ml- '>r iIh' III!'- :ilrtiiil.\ i:i\'ii-

ir nih' i> iippaii Hi

^1 <li'i-li'i;i<- \\ liii'li -li'iiiiij |>i luMic 111 ;;ii!j' ii'i'

llii- MTMiliI I- liirri

Villi ! Ill i.r ll'il, III!' lirllMl

tV.iiii ilii' I'liii-iiji Tiiiiiiii tliiil

M- ;i iiiiin.'i' lit law. Ill

w illl llii\ illi' aiJMplril

ilic |i^^ Mit'r lit' lui Wllll-il Wil'i alilv -all

'iili-aM-lir lli< t'llliili lie liv wlhi-ll llli -laii'laii it iliii'

(IcclillTil III !" till' ll\ |MilJli liral I'll ii't I't a

Irr 1 1,' 111 ilii' ill ll II

Ml |iil>iill

ciiiiiriliii-

-I Ill I.

th,. Ml'-llr

it iipi'i'ii'i i.ili' nil iii-l rill I iiiM I

HI- III till ll Ih.ll. Ill li.M

if nliiriii "Ulli'iiiil ll

I'l. Ill ('iii|il

hnii-.'ll' In 1

-li.t till' li'll-l il:lll-r

I ho liii U I "I

>ll -Ili.'lM ll:'

it

I iitin'.

.1 l..'t..L<

in 11, 1 IT. -M '<ii. I 1^. it wiM
11, >, I III I. I'll-.' nil lli-t I lilt lull

.-V 11- lli.ll

jii.l .'iliil: lint

[ilii'il III Ihi' flirt*. i|ii<-«

.1,1 I 111 |!,. |.lll.

a an\ ili|i.iilii

tun III llinir all- li|"'tl to I. n* I liiMr w.

null \ir««
hlrlli'l-

Hi 11 T.

.1 V. U. A-

Civ. .\,i|,.

II. .!ll„ III. It tin I'tliiiil ill iMii'-i imi U.I- mil' iin-

II. wlii'ii' i< war" III

ii.ili.

Ill, It I'

M S. W, n,i-,.IU .|..l,lr.l ll' lIu.lN .- link'

I, I'

-hull!, I IllV,.

|H r-,,n ii in a I'li

-ill . I- that avi'iiai'

•ImiiiM liavr wrii.

iii-tiiiitiil til it. if (isiis) VS III.

ill -itiiit I'll.

if I'- ll"' » hli-li III'

1.1 .\|.|i. -J7

niiii it

llll.liT till' rili-lllll lint an

-I 111.-

il'v

to Ih' IIip innrc ilaii" I-. Ill' i> j;iii lu
,1|.: I« lint |,,

,--l> l.liil

--aiilv

if r,,lil 1 ihnliil V IH"_'li;.'i'llr(' ill hi'-

,.f UliilrMPf. ll i-liiiL' a n-ilaiii iii „li- iif ,|i in: hi*

/.'. r, IsilS) ll»7 Ir :Mi\. 7s N. \v. .1 7. r. i; r.
lii'(,i'.M(H V. Iliirliii'iln)!. r /,'. ,( .V. ulii-ri' tlii-ii- vm-. a sal'ir 1 Ii'. Ilniisinn

:lli I iMi; ;
'\\'\. Civ.

;. Niir wliiif tlii-ii'

i-tliii,! uliii-li a M'i'v tiniiil
•

l„|,t.'il

nil. If ».l- l.i'M I riiiii'iiiK til iii-liiii-t 11

iiirv that a si-rvaiit i- in- .'Ii;;i--it ill a,|ii|ImiiI-

.\|i|.. S. W.
itlii

iii-j .1 il.iiijjrriiui. way uf ari-iiiii|ili-liiii'_' il or caulinii- |i,-i- 111 iiiii:lit lia\

wlii-ii a *:ili' way i*

oiii't tn<ik till* |io-itii,n
M" Id him. Ill .-.if.-r. v./,,/,,/- V. / . /,v ISlHi) UU

that till' 11 ;|. |.-| .\. I-:, till, .Mliiiiiiii'; (ISil.'i)

'|,l,--l lull Is OIU' I

-Ii

,f fai-t. Ill Ik- <li-l,-niiiiii-.l li:i III. .\ii|'. li-t.

to the <in-iiiii-l;niri--' if thi

-till- ii-a-niK for iliiiii-,' what v

mill till' cai-c ii-i-il til aviii'l il

lint it i^ siihiiiitii-il that tliU tin

liV w hill

illni- iif the only two way-<

1 a M-i\.iiit iniiiii-,| in cro-«iiin

III- an iiiii'Ai-i -ll ;f.illli'_' (-111 llil I Kl\(' (TO -*t'(l

il.-iilnti-K linliiii.' of till*

iiiin-h on
i-v to tl

till' *ii|i- of linii-ii- jiiiy th.it tin- i-hi.i.-i' of one of tli

ic servant a-* tin- oih' ci

I';,' in-tiiii-tion ili-a|i|irovril

iliii.lii-il in w, iiiit iii--jli::i'iit wi II not 111

A'o-/'/- IS- v. Il,l,„!ltn,t Cot I'l

o-i' ways
*,-l a -ilii'.

,. ( isli.-l)

iu. lnli's.s tl

-|„,ii-,,r fi.

w com t iiitrnili-il to stiiiiil -j:! ( liil lii-p. l:i."i. w In-ii' it was also held

a iloelriiii ililVi It fi that, ill \l of the fai-t thai til

I-i

i|i|ilii-J in other jin i-ilii-tions, the ilein

-tated in tile text seems to ri'|i- ot her wa\'

fall >\!ellt of 1

1

lllln

iiniiL'iition of the nakeil ii;iiii-i|ile that the I'laintilT

ni'L'liiri-nw is inferable win

le evi-

i-leaily -how III that there was no
if i-rii--in;r the jjeariiii/. ttie

ii,t III. iiske"! to tin.! w-lieilier

ihl not havoiuaileil liim-

vhiclir a serv- self of -nine other way of i-r(i--iii|

.nnt 1 houses .in unsafe iinthoil of :llll h: n-iiilereii the aeeiiU-iit in

In Florida C. d I'. H. fi .l/i. -ihle.
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um lu-ll-iriio, JiMUrvir, it i- ni.t i -..ii-\ (o ^\,>,\\ il^ii hi, .,.n In.

Ill H Iri'iiiii: till- il.iiiui-niiH w.iv iiiii..iiiil<-<| III nil Hill rM-liiii
.-

ll. "Ia ii.ii.|\ r.-iilu 1111111 tlir In . ill! |iniiri|<li' II ti riv.l tu ji, j .;_!

mi/'Xi. llii! (lie iii,il,ilii\ ,,|' ;, ., r^.iiil III iv,n..| ill,, -fi.iiii.l ill,

III' iii|..|M..i ill.- I. - sil'. nil I.M.I III i|,,i,ri \M,rk ,•„!, I„. |.ivili.Mi, .1 ,,,,1

III ..I-. , ulii-iv 111' 11 .1 I. Ill; ki.| , I, •111,, I i.r .•iiii-inirti\.' kimul.'l'.'i . n.

Illi|'.l\ III' ill., iiiiil., 1 I.I I ,ii|,,||iii,||, U illi \> llirll ll.. IiipI In ,|i ;l|. |,i|> ,,1,

I-. || II 1
1
1.

'I II I 'ill 1 1 in- n|l:;|i| I,. ||:nr CLllllir. Il.llilril 1
1 l|i:ir;iliM' :,[,:

"\ III" iiii'liiii- I-..I1I'., , i,|,i n ll. Iiliii.- ill.. 1.;,,.., illii-li'iil.iliy Mm iii'ii

<'i|'N' lliiil the -, Iciiiiiii .,|' an i;ii-iil' iir-r ul' iiiMimi l.\ ii >,n,,i,i i

uli.ilii 11 MitV iiiii' W.I-, i.|.,iiui|| ii.|iall\ Im iiii[iii!r,| ll, hlin a .•

I|-il>llllprv II. --ll,,!,,-.. IiiilV lie -.liil, nil |||<, \v||..!.-. In |„ ili\i.il,l, iiit

tvvi. iiiiiiii ciil.i^iii'i,-. Ill ,,ii,. ,,t' |||,'-i. ill,, .-..•lilial .•i.ii...|,;i 11

t.liiit tli< MTvaiit |,ul hiiii-iir iiitii a 'l.iiiu.'r.ni- |".-iiiMii; in i.li.- mi,,

'I --.'iiti.il .•.ii.'i'|iii..ii i- ilial la- ill, I ill,. \vi,rk in ii ihiiii;, r-ni.- niiini,.'

Ill arr.ini;iiiL' llic iniim ii>.' nia-^ .if aiillMU'ili.- unii-li hiar ii|iiiii ijn

.|r-iTi|iiiiin <if ciinlriliiil^irv ii. :;lit;. iin-, it will \«- cnhvcni.-nl in r.....

iii/c, ji-i I'ar :i> [Hi,--ili|.', t|i,- .•N^inn-,. .it' ili.-.- i,u.i cati.iiiii.iis. I lui

the line nt li.'inar.'iii inn liciwo n ilic Iwn cl.i--. > nf .-a-. > (•nnii'..ili

Ia ca.'li nl ill,, lu nc('|iii..n- jn-l iii..|ii inn<'<l i- >.(\,u ilitlinih. i

imt iiii|in>-il,li-, t.i lav .|,i\..n willi piiTi-i nav h.- .i,ii<.i..|<..|, Hu!

wi tiir a- lli<> rii:liN nt' lii.- [larlii'- niv ciii, ..fiicl. iliis .•in-tuii-'iin.'

is of 11.
> inati'i'iiil iiii|i..i-iaiir,.. ill., -irvaiil"-; .l<lin.|ii.-n.-\ iM-ini; |ii:;i,:i!!

.III., of l.lii- -iMln.. .'Iiai-afli r, In u lii..|i(.\ cr of tlm-i- foll.-<.jili.,|i~ tlr

i|lialil\ nf lii.-i I'niiiiii,.! i> nfciT. .1.

'cini.'ii ){. r„. V. \i,,s,i„ iiiiiiiii 112 «.,, V. /.';,7,,v (1S02) Oil Mil :ui: i-' «
(ill. ill I. .'Is s. K. :i.'.ii. iii.v

"'rii.' t'.ict tliiil nil iiii|i|,iMi. \\ii< ill. Ill ,1 (..1^,. wIhtc (I liiiikfiiiiiii «,,. if

jiilril l,i.f;iii,i. Ill' till, iiiiiniiii' .,.|,.,l,.il (,f jiii'.-.l l,v III,. liii'iiUiiif. of a Ii.ni.iii,,].

.1, ll'!.' his wiiili. h1h.|i if III. |,;,,1 ,.,.|,.,||.,| „|||,|| )„.' „,,u iH. .11111 in;.' a niiniiii.- . .r. i

iiiailluT wny III!' iniiiiy VMiiililluiM. Im.cii w.i- Iii.|i| that lli<. iii|.n. f.i.t"il,,.i i

iiviiiil. .1. ,li,i-H mil 111' il-.lf (ix ii|ioii lijm »..iil,l Inn.. Ii|.|.|i safiT fur liim f.i h.r.

(.iiiitiiliiiliirj. ni.;,'!i^'i.iic,.. .im-,. Ih,. i,..iilt ii-.,ii l,,l at tin. ii.ar nf th,. ,,ir in-t.i.

i- ii.it 111., liii.. I,. St; liiit 111.. t,.-i is ,.!' ll 1 1,,. I'm, lit ,|i,| iMif n,.,.|.-,,iiiK |„,„|

i\li|.|l!|.r 111. kiii'W 111., w.iy si.l..,.|..l 1,1 1„. I,, ||„. ,,.,,, Iii-i,, II thai li.. was ii,'i.'Iilmi

ii..ii;;,i.iiis, or 111,, ilaii-i.r was .i i.|iar.iit in Inn iii._. ^rlii ti.,| t li.. iimn. il,iii^,.|iiin n

ami (ili\iniM. 7'»/,'>M.. r.Hil. j. .( H. tlir I un , .an s,.s op,.,, to liim. f,,,r.,:l
Co. V. Iliinilnil (IS!i:ll lllll .\l,l. 4."i|. 14 ,( \. I!. ('„. V. /'i./rw,,, (lS!i;ti 'i; \,i

Sn. ^sT. Till, fii.-l that a iii.iki.iii.ii who '.'11, 12 Si.. Kii. Th.- ...uirt ri'H.irk"
liail his iiriii i-aiiirii; ami rriisli,.,! whil,. tli.if, if th.. s.-rvant ••si.|(.|.|<.,l a ,lHi.'.r

tiiir.iiipliiiu' ciu's. hy the nlli'L-. I ni.L'li- nil, «ay to |i.'i'f.,riii the ililty. kii.'iuii.

•'i.|iii. nf 111,. I'lii'liii ir in iiii.\ ill'.: Ill,' •:ir» llnil it was ,i.iii..;i i,,iis, wla.n tin i.' «,i

with too iiiiali f..iii.. call. I hav,. rai-.l a -.ifi'i' way .i|i{i;i ii'iii to him, ni;il tin

liiiiis.lf hiijhcr liy plai'iii;,' ! i~ fnot .m Ih.- iiijiin was'lli,. i,..iil| of haviii;; -, 1., !...

il'o" ti(. oil till, out, III., of th(. rail, in the ija.ii.'i.|iiiis way. he woiilU k' ^'il!'.'

ftiM.i III iiiiKini.' hi- foot on lii.. ;;iiiiiii,I of cniil liiminiy n, ;.'li)j,.nr(..'

on till- rii.iill„.i|. will niil |ii',.,lii.|i- a i.. .\n in-lniction to lli(. olT..(-t I'lit thi

co\.'r.v. if h(. .liil mil have tiiiu' to s*.(. ,.iii[.lir\,.r lias a ri-^'ht to (.xix't't I'li tSi-

111. I i-."!i!':. Iii'iiil lliiil 111,- iilliir uiiy -i-niinl \\\V. ailo|.t tho Ips, ha.ii.ii'ii'

woiilil ll,. till. .salVr. -W.i/,.. ,11 ','. *'. It. ..oiii-r^. U iiiisli-ailiii^' and crri.riinii-
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334. Taking or remainina; in an unnecewarihy dan;^'eroui poiition;

CAifi relatmu to work on railways.— (< "iii|ii. ;i -1^, -nl)'!- '•. m/"'.)

I
I,, M.-iin-al rllc-l ,.| ll" ;llll!i"l-itir. Il|>'.|| 1 1 1 i> Mil > jf vl i . iIkII.

uli.-iv tin- i-v i.lflirr -liMU- lli.il ill.' injun |.l:iili..l i<\' wa-t .iiK' I"

,1„. f.„.t limt. at, \U- li I' ill" :i'- i'l' 111. 'If -' n:nii v.ii- ...c-u|.vmi;

:i
|„.Miiiiii wlii.'li ,v:i« ..iAi..ii-l,v 111. .IV .hiiii;.r..ii- lliaii iiii.iih«-r uliU'ii

v,,i- .i\.iil.iM<. II I'lii'i:' fii.-ir |.r. -inii|.M..ii '.r .•..h'rll.ni..rv iii :..|i-<.|if<'

:i.'i-i-, wiiii'li will Will- .111' a •••I'l' ill <l-''l:iiiii!^. II' i» liKitt" T .-t la\y.

i!„i. ih.. ac'tiiiP caiiii..! !« iii:.iMi..iiii"i; I'll I'.ii ilii' |.ivMin,|.ii..ii \^

. -,,,;,, I I., ivl.lltliil l.v l.-li li.v v.liirli ii,ii...lnr.-. ii;|.. ihr r:i- ir

,,! HM.fc ..f til.' .|iiiilil\iin; rl. 111. til- .Il-.ii--<.l in ill.' 11. Al .-iil.iii!.-.

Tl;f aj.l'li.Mli.ih ><i llii- .|..i.| riiic L. l:lii^^av .iiipl..'. •. - I- ..l.-i |-\ aMc

i„ ti„. viirii.iis piv.li.aiiiinu -lal..l in 'I.'- f..ll.." lui: i.iiraLraj.ii- :

( I I TiiUinu'a |M.-iii..ii wii.r.' ili.iv i- a ri-k <>( I"-!!}: 'tni.'k l.v mov-

ing iraiii« or i-tirH.'

„|„.r.. t! li.!.'.!.-.. i- il.il III" -...v. ..It (...Mnl,.|..„y ii.'-lij. ....• U ii.f.'iMl.lp,

,(„1 „„| k.M.A tl.iiv <..- .... 1. ....I 1" !- '""" "I i"^- "'"" '"' .M»ii-;i''-'

ti -,. I,.. ,.,.|,I.IK 1....'
,

ll.,nl,.,.s. .,.,.,.:, MM... ^^.'^> 1- U..IU...U .
I. I.I.I .'^ir

/„;,„.-., ii>Mii 111.-, iti.i. -"'. . viii. "t' ' .1. -. -.iHiLv .jii'i.. i.t- !-.' '.r til.'

i',„i i..'.-i.'r..|.iiir..,i -.viti I ii- riiihiiii - I.. .-.. .1.1. i..>.i I.. w..|. '..- I';'"'
;,

-"i";

k„.,«lr.lp. ... lIlMl I... .•..Ill.l I.U.' Il'l : ''"' I.I..K ...ll -...III' -'[11 '...111

,!,.,• it Hith..iit iniiiivi. I" i- -II 'I' 1^ ''.V a ImmviIv I.... I.. i..|i-

\„ n„i.l..».'.. .Ii|..i...l I.. |.. rt..vi.. iin .11 » lii.l, i- , iifiii....- !> it- ..^Mi .........n

.,, ,„ nlinl I ;,.„.,> 1... , f....' I -• l,.,l...ii-...n.' I;.!..i..l'li.' I..M.I

i.i-ii:i.,l ill u-iii'-' «"v r.:i l.l.' II...'.'. I'-'-'. •'M ..I ..I.

,„„l ;,.t, «ill,i,i |.i- in-li ,..i'.i" i.. -I- In ...:...' -.'O.-;.! It.'., on;. .,III'. .^.11. --k

j,... il„. „iilv .'lll.'i.iit ....'.H. il.M. !..' . III. iii-l '.I .I- III" I'.'-i'- '" "I-""; !'

11', n ll.niSrt.'.n <.. V "'... ,ll-..'.l 1.. I., I I'.i lr:ll,i..'.' ;. li.M.l'-' -VWl.ll I'.i- I..'.'..

,.,,,„ ^ ,. -,..s
|:,l,l 1.. I..' ...llllil...! !> li.-.ll','. II..' in ..11"

'
I ,.,.„, 1'.' 'i!-. ill.' I.l'in I.."» ii-'''l i" "li' '' '•""' '•> "" '"-'"'• "" "- "

.... ,.;..' - .'ii.'.i ii. ii.Ii.' -1. .w',..... ' 11". 11 '!. .!..".' i-'.i I''.' i.iHi...-.' ..r

\ -.iM.it li.niM'.' II l...i f •«.. Ili.i.-H,'.- -...,. n.iii'.. ;m .n.'.i.'.l 1.. II..'

,.,„„,.,- f,„ ,|,„l,., l,i- ^^..,k. ..:,-h :... 1 .1. U, .. .. II. U . .
l.'l . I„- ,'., r l.'.ll'-' -u H .' .."I .

,,,,., tU ,.f,. i, i„.| ..uilu Ml ,•,,,1 111. In |,i.v,.ni II ti..i.. riiir.i.-.' III'.. I.i.'i;

,„ .M ,„...ii. ..',...' in -,.|,.'l..v/ll.:il ul.i.'l. .'Mr -l:.i,:n.'/ in f.....' ..f :<
-1..'

I ..u ii.'.l

,.,.,.;.. ,„ 1„. n„-.l.'. \\ri:ir,.,„U N, ;,'...- l.y l.i'.'. ^ml lh..ii.,-l. U..' .'.ij-'m.'. r .in m.l.

;/,.;,,(, ,|si.l, 111 r..nii. I..;.'J'J \il. l"^"- 'I- '- .ii-'..i..|i.v. I'lTii.' III.' 1..II .... i.'iuin-

• \ tr.Mk I '.'I- w ... .....i.l ,1 |..- ill".
'
i'"" 'I"; "'i;i"'l I"".-" H f "i^ili;ir

in.. lr.,in. -t,.,H fr.nn .,..1. L. :i" •'-". H"- I" "'
-',V"'"",- „ -,

v", L
,.: ,r. |.,'..'ivin..' mm inil,.^ f....n 1

1„. /. 1/. .
I

•-. /.V <.• V /.'';-' ""-'".', V
.,.,i:-,.Mtli.. lalt.T. «l..'Ml,;'...i'.l,l l,.iM' -'Tl. I!' ^. W. ^•.- I" '"• ",'^;
•n, „,ri,„mi.ini..'tr...'k.. .'.inn-.l v i..." ln'M ""•• l"<'-"' .li-.'"' ">;-•, "i«t

.r. >;..., V. /V, ,/,•„„... /,'. <-u. < \--^: ...I .'n'.|.l..v.'.' "I".- 'I'l'.N r,'.|.Mr.'.l mm, t..

l'. , 11 ('.'..t. 1!..,,; T.ilt, i:t .\tl. l^i:! I!.'- •; i"-'^""' a.'i'.--.. ln."k. «li..-.t.'|.|»'.

,,.^.,v .'..nmt I... Ini.l l.v -.I'll an .'in n,...n , I,,. I i.i.'U .'...,.! a train wlin'l. lia.

,1 ;. nii.l.T tlio- ,ir.'i.n,- .'-. al- ,, , -.,1. an.l. » a kin,. t..«ar,l it. «a.. ri n

-,,,..1, I,., l.a.l no k.n.vvl.'ikv ..f a ...- ..m.' l.v .1. ta.l....! .'ai- f..ll..w,..u' tlin

M-I.ii'j al U.al |ia.t ,.t tia L.i :
'" '' "" " '" '• ' '" •• ;: " ' „ '

"
• ,1, tiai.i- in tliP win., .lir.'.'tion ..n I...1I1 n.- . i i''. ii.'.'. / "' '' " v. i In .,, O'^k h

. 1
.

,<:

':i -. •( /.-, V r. , , /.',./ /.','„. iivi.l) /' /.'. r... H-*^li .-I.-. L.'Aa. .(.,.. UN. U.
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which a track repairer wlio slcp[icil l>c-

himl a "dcail car" in atli'iii|ilinir In ;i\i>iil

a train coiiiiiiL; alunir tlic main ti.hk \vn^

allowed ti) rrcovci- lur injuries iccfivt'il

l)y a swiuli c'nf,'ino ilri\in;,» a train

against tlic dcail car and ininiin'.; him,
ChiiiifK, ,f /;. /. I{. fi). V. S'ni'iniiiii I Ism )

4.'! 111. App. ii40. Xor is a car in^pi'cinr

will), fur the piirpu^e of di-ihari;in;; lii»

duties more ellieiently, went upon the

traeU ail|i>iiiin^' that on wliiili the ear

was .slandiiiu', in-lead of -laiidiiiL.' Iie-

tween the two track-, deenie.l to have
been ne;:li;:i'!it. as matter of law. thon;;li

lie knmv that an cn^-ine iiiinht pa-- upon
tlic track on which lie stepped. I'liilnr

V. LuiiisiilU- a- V. /,'. Co. ( ISMJ) |i;i ivnn,

.itl."i, i' .s. \V, (iti:i (stuiiil.led and fell as

lip was petting' out of the way).
Several ca-es enihodv the theory that

n railroad employee who walks on the

Ir.ick, minece-sarily and not in the line

of his duly, is in no In'ttcr po-ilion than
a -tian;.'er who ilid the same tliiiii; would
lie, and is guilty of conlriliuloiy in';.'li-

pence, as a matter of law. M hIIh nin
V. llildirun; /-. it- 11. II. r,). (ISTii) !<1

I'a. 3(ili: Itiirr v. lilchbiirq II. Co.

(ISI)S) 170 Mass. 14S, 4S N.' K. 1(IH7;

hniiKi V. Crtitnil I'. It. Co. (1S!I4) Hll

Cal. M. 3.'> I'ac. WW'; Tunmlly v. .Vi ./-

Xovk, .V. //. .f //. /.'. Co. (IS!IS) 17(1

Mass. I(i4, 4!» N. K. S.5: I'mii^rilniiiiir

Co. V. f('.v/oii/.//i/i.-,s.«7 |18S:() ]li Ind.

.'iSS, -j:! N. !•". (;7."i (employee cnpaped in

staitiiijr loaded cars from a tiirnlalile

ami accompanyiii': them to a pnint where
they could \»' u iloMi'.ed into liarL'c-. iin-

Ilecc--arily walking in front of a car

after startiii;; it. instead of takini; a

safe path liv the -ide I : Ciinhii v. 11 oi-

ifiurlr It. Co. (ISSSi .11 W. \'a. in;. --,

!S. K. 31S: Illinois ('. //. Co. v. Ciinaii

(1!M)1 I !t4 111. App. ISJ,

On the other liaiid it has licen held

that a switch tender who, while ualkin'.;

upon the ends of the t ii's towards the

phuv wlK're he had to turn a switili,

was struck by an eiiLrine that came up
Ixdiind him and knocked him down wliile

it was neplipenlly run at unlawful

gpi-cd, without rinpinp any hell, was not,

as matter of law, iruilty of coat ributory

neplipcnee, Canti'ln Soiiflnrii l\. Cn. v.

.lach.'^oH (ISilO) 17 Can. S. C. :Mf,. The
trial judpe had told the jury that the

only pround on which a eharpe of ccin-

trihutory nepliuence could be h;i-ed w.is

th.it the plaintiir had not looked Inliind

him when starting to walk down the

track. On this point there was a con-

flict of f\ idence, icakili'.' Ine i|iie-l eai olie

for the jury. The majority of the su-

^nv

preinp court seem to have nssuund tliat

a switch temler may, without iicji.: i-,

walk on tile tr.ick in poim: to the p!.!.,,

wlicie hi- duties an- to lie peil'm nii.l.

Two judges di--eiilcd, holding thit to

walk on the traik uiine<essarily i- |im
as culpable fur a railway servant :i- fur

a stiamrer.
The Illinois couil of appeals ;i!.., l,:i,

held that an instruction which tell-ih,.

jury that if there were .several wav- nv

er which the plainliU', a -ectioii ImihI

could have traveled in safely, ai:.| lie

chose to travi'l upon the track, linv

should I'lnd the deteiidant not iiuil' i-

erroneou-. The ipie-tion as to vvl. mht
the pl.iinliir w.is fruilly of iiepliLTi'ic i- in

walkiiip upon the track wa- foi l!ii jiin.

Kiiioiii'i V. Clio-ii'io if .V, U'. /'. f 0.

(lsii',1) 8."> 111. .\pp. i:;s.

hi one ca-e the dairt refused to

that nepli'jcnco was pre<lic,ible. m

mailer of law, whi le a yard fninnni
who, wlii'ii walking bet ween two tr.ick-,

step|icd on to oni> of them in oril i
(h

pass a swilch-iand more couveniiiiii\.

Mild, liaviiiL' conliiiiicd to walk bii.ini

the rails fm- about 4Uor.">nfiK't,was-liii(k

by an extra train. The dillerenli itin/

elcmciils iilied upon wire that, when I,.

had looked round a few minut<'s h. I i.v

no train was in siplir, and that in ti;'

ordinary course of events no train « i-

due for some hours. Iliuirx v. .Ai./'/.m

/*. /.'. Co. (ISIMl) 20 C. C. A. 52, 4i; l.

S. App, 41, 74 IVil, 27!l,

Where a section han ho was ol.Ii/, il

to |iass over a lii^ii tre-lle on ch I'i! i

ant's track to reach his work, and kiii«

before froinp on the trestle tliat a liin!

cir was about to -lart for the |ilarr i.f

work when he left, looked back lil'"iv

pidnp on the trc-tle. but could lea -•-

the cal'. which, however, overlook him.

and knocked him olf the treslle. the

ipie-lion of his eonlributoiv nepliu'cm*

in atteinpiinp to pas,s over the tn-ili' i-

for the jiirv. Cnitral It. Co. v. /.!».

1

(IS'.IM) i2l'.\la. 172. 2(1 So. Will.

A yard master who in atteiniilicL' to

I'ross a track in front of a rapiiliv .i|i-

jiroai'liiiip tr.iin catches his foot nnil>f

wires formiiiL' liart of an iiiterh" km,'

sIlhuiI system with the existence of \\!iii-!i

he is familiar, and falls and is injurii.

when there is no necessity for hi- ri

iiij; in front of tl'c train, is piiiliy if

llC'.'lipcllce. Iloni: V. Ithl Colon ll I! ('

(lS!i4t Itll Ma-s. Iso.IKi V. K. 7li-'. \i;

assi-taiit apeiit at a llap station w!ii .it-

tempts to cross the track fori hepiii ni-i'

of i'a.ii'Ljinp till' ir.iin, iviien liir . :;_:m'

is 9U lu.ir that it strikes liini bifnic lio
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acrosi, i« truilty of such onntrilm- U:\ii\* arc riinn

ilif.'<'iif'i'

llltll(lll''ll tlio ciiiiiiici

ill incvi'iit. n re- ii"l -l'>|'|

ins, and tli:it flioy havi

fnr tlic iii;.'lit. yiM-*

r fiiiliMl to iiitii till' tuMiu 1 t.i ik mill i- -triiik

"tlic PUstoi'.Kiry ^i;;ll:ll of lln' '•>]

cli of tilt' train. //' Im v
I"
.( V. /,'. Co

/,.

liv a

//. ,l'i,l

--ill" train, tlip cnuiin'iT of wliii li

not ail

(IS!) i: Ky. L. Ui'p. IIHM. ot ivi- .il.lo

;n S. \V. .101!. One wlio-c duly U to tak.' Jiany h not

Mild not, by tlir (\i'rii-c'

sro him.— tin* *'oni

lialilp, evpn if tlio 1«11 on

tlip nunilxT of riioli car

railroad st.' tion, who is <'\|i

the railroad oprration-* in lh(

its 1

lir iiiL'iiic was not run^, wlii-ro till

rii'iH-icI In li"M 1- 111 it hascil on iho violation of any
l.nrllirr Mi I', ir

lan'MTa. and wno knows ih.it

ill^' IMl'.'inO IS |: hai'k

its WO!rk. is phar^'i'aldi'

1.1 forth at

lith ni'tiliL'i'iiii' t'

-liif . (ISSS) !Mi Mo. 2li7, n S, \V. .">Si(.

riic iiicri' fact that it was the duly of

., ho-tliT ill char;.'!' of an oiiL'im' to

ninfi upon the track in front of tin- -top it a il wa it for a siiinal licfori' tak-

or ill attcniptiiif; to jiinip n|

tlic tender. Uiiihriiii] v. Clu l.r ,{. till

;; it I :i to a tnrntalilo will not prevent

II. H. (
v.. 4:17.

(18112) .'iT \V. \ii. Till: Hi

iiilcreiice o

vie

f Iie-li, as to an em-
the track in front

f it when il is near the tiirnlahle ami

.\ recoverv can not lie had for Uiedcatli -till iiiovin;

of a r.iilro.id employee who was iii|iire

wliile Usiiii.' a narrow pas-a;;ewav

with siihstantially iin-

.,1 elicckcd speeil. roiilrsi v. rhirarin, f{. I.

ho- if /*. It. ro. (1807) 102 Iowa. r)l)7, 71 X.

the railroad track and a platforn \V.

t desinied for such use. instead of a Vn eniployeo enffa^od in turninfj up

iifir though longer way pr iiled. iin- a ladle used for carrvinfT moltpn iron

less there was such I of haste that upon a vai d truck is <.'iiiltv of eon-

tlicrp was no time to ^'o hv the lon'_'er Irihiitory lie .'liv'i'i

the pa.s of h a shape his recovery for injuries sustained, in

vhieh will defeat

I,

to 1)0 a trap for tlio-e eiit riiiL' it. plaeini; his foot upon the track near

CnMn V. Old Col,,,,,, II. Co. (\S'.tr,) ir,2 the wheels ot sucli truck, when he knows

Mass. .-i33. 39 X. K. IHii. One employ 1 that at any moment it may he moved hy

at a mine to assist in pusliiiiir and
|

tincr in the desired position car
1 I'liit- iin cnL'iiie in an attempt to couple to

it of coal c.innot recover for iii|ii

s for the other trucks upon the same track, wher

for iiijii- there is a safe pi in which he can

from his foot lieinj; eaii^lit hetw tand while pcrformin'.; his

,1 platform an il a -tamlar

nf : in front of which In

run to climb upon the j

I on the side H'l-fc V. Illiii'ii.s Sir, I Cn. (
|s!».">) l.")4 111

iilcrtook 427, 40 X. K. 442. .Ml'miini; (1S1>4) 54

ilatform to 111. .\p| Ii!i2 I witlioiit comment I.

-tart an en'.'ine oiicratin^' the apparatus A firi'ii an w'lo •_-,k's to -Icep between

ler lioistiii'' the coa 1, where ho had nunc two stails

|ii;iitical kiiowleil;;e o f the situation and is inj

liirlited roiindhouso.

'd hv a train running; over
in a baillv

forci who ordered him to his foot, oanniit recover.

iihcad and start the eii^'ine. id III

/'I

hnl d- St. ./. A'. Co. (1SS3)
llan

Mo

the ciistoniarv 1111 thod of reach- An
illL' till

111 ll,|.

cnL'inc was to pass to the rear danu'cr.

loyc

vlio |ll

fully informed of t!

li'ims.lf U'twcen 1

oar, or fxct ii| Ml tl 1 tracks, where his duty did not oall liiiu

nf tl le nioviii" car and step therefroiii and where a train moviiis u| in eltller

till ilatform. even thouj;li he nii^'ht both tracks mi .dit him.

liaM' lii-licved that the brakeiiian on tl chaiL cable wi th i''once wliie'i

car Willi

iid-hap.

Id Ih' able to ]irotcct liini a^'aiii-t 1

. .. .

ji

s the |)ro\imate can-e
i,d

of 1

speciallv where the oar was when s
-I"

:iil feet away when went to cross 111

flnlll nf it. and the foreman .iiid brak

us iii|iiiy

truck by a train whieb approached

vhile he was inokiii;: aiiotliir way. h'n

„n V. (•nlral I'. II. Co. (ISSS) 70 Cal.

had the ri;.'ht to assume t hat he had 474. IS I'ae. 430

iiiiiile time to e IVect u cros-in md 111 Till fart that a trackman kiic

iild h no itoiic safctv had lie that the track at a plaei khi 111

ot slipped upon a projecting
|

it of spii up. le
I

ilaiik in

il.itf.inii.

-tepped olT it to let a train 1

n i(- T. ConI Cn. V. h'ri,l :
!S0S|

ilifrctive

shl

1 circunistance temliii!.' to

r. C. A. 47

014.

U. S. App. 4(i4, S.l Fed. cl

li-h

that he was iie;.'liL'ciit in standiii'

to tlie rails, but it does not estab-

such tiej;li^'eiice, as matter of law.

Where work was boinj; rarriod on at nor [ircelude recover V for injuries caused

nnlv when aili- Well- not riinnnij bv the derailment of the train 11,//. >/

1 1111111 id

ini' the ilaiii'crs to I

in eniployeo who know
intered w hen 2iiS,

l/iVvr,»r; /'. I{. Co. (181)3) 118 .Ml

!t S. \V. 140.

!i*

fi.

i-l

1.-

-li

™J
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(2) Tiikinir a jHisitiun wlicrc llicrc is n risk nf licinj;; struck by li.;i\

objects fiill'iii; fi'nin indviiii; or slatioiiary cars."

An oinplnyrc cnirMni'd in diMiiini.' nut turv rn';;li'_'ciicc in st<'p|ilns iM'twciii .ii,

a .llt<li -iM'iiil feet Iriiiii the riiil\v;iy tniik iiiiil n ^'inliT lii-l wi-cii tin- |irl,i

lack. .-11111 riM|iiiriMi to rcninvc stoiu-* ly- of iin cli-viitcij railriiad >liiiriuri'. uj

ill'.' ill iloM' |pio\iiiiity lo tlic I'llu'i' of cliiiliii^' ri'covciy for lii- iliMtli Iiomi I

till' ililrli. i.> ii(;;li;;('iit if lie ;;o,- so ni'ai' in;,' ii ii-lii'il lirtwcin .i |in~-iiiL' '••r .h

till' lr:ick a- lo In' hit liy a pa-'iiij.' train, the u'ii'li'i'. wliorc IliiTi' \va- iiol!i''ii.»

wlii'ii' lie kiious till' rale at rtliii-li tlie pii'Vi'iit liis sicppini.' to tisi' ol'i. -
,.ii

trains run. ami is not i('i|iiiri'il liy liis of the truck upon thi' approach of ]i

«ork to i_'o upon the tr.ick. Uiillnifiinl car. Snlliiini v. Tliiiil I c .
/'. '

V. rhirini,,. M. .1 SI. I'. It. I'd. (I.SIUI I Is'.IT) 1!) .\pp. niv. lll.^i. Ar, S. \. -.v.

57 .Minn. S.^T. :><> \. \V, .Ml. Ins:;. .\ streetcar cniployee wli... I.-,,,

.\n employee of a railro.iil company, iiif; that, the track is so ilos,. tn ,i .v,,

enj;.i;;ei| in iinloa'lin;; cars, is f.tiii||y of Ih.il it is unsafe for a man to -t v

oonti iliiitoiy iie^'li;;i'iic(' in attemplini.' to iic\t the wall v\hih' ; r is pissj'ej. a

jiass an eiejine on a narrow t ri'stle.H liere linvs himself to hi' caiiL'ht in th;il |.n-

il was i.'oin;.' so slowly that he cii'.ihl have tion hy a ear. is iie;.'li;;ciit. ./mo.. '/<

walkeil hack ahead of it. or hy «oiii'_' Tdiunnt I!. A )tiihii- Cu. (IS'.l.t) 7 W i-

hack a short distance couhl have stepped 27."i, :i t I'ac. !i:!7.

aside on -.1 I'ap sill and let it pass. .s'(. 'rhc loiidiutor of an electric car is n.

I.i'iiis »( S. /•'. A'. To. V. Illiii/il I
1S!I.')) tiO j;nilly of conliiliiltory ne;;liL'eiir,' j

Ark. Ii.'i7. .31 .S. W. 4."i7 leinployee was standin;; in the space iK'tweeii a -aIii

stnivk liy the eiiu'ine steps and thrown track and tlie main li ' while liiniii

olV the trestle). Ilie switch point, win
It cannot he said, as .1 matter of law. the usual one, and ii

that a lirakeiiian who w.is riiiiniiiL' iloii'.' of peril. allhoii;;li h

the plalforni made liy the top of a l'o\ have slood in anot;

in^' which covered the rods operai iiij; the the switch, fi'ic;- /

switches was iie;.'liL.'ent in stepping; on liUiliir U. Co. (1

the eiljic of the plalforni. althor^li iiiily I'ac. -li.

a few inches intervened iK'lwcen him and See also § t"?!)!, note 1. siilnl. (.ii.

the nioviiif; cars. Siiml v. Unsiiin it- .1. :i:i-Jli. notes 1;!, ..nijiin: siihd. lii of tb

U. To. (18!(2) !.)(! Mass. 2S4. 31 X, K. piesciit s,.,.|i,,n: an.l 5 ;hlt. infni.

2'.h;. ^It has U-cn hi-hl that . where .i -..Ii"

.•\ car inspector who stepped onto a hand, who was stnndiiij; a rca-"n li'l

pile of cinders hetwcen two tr.icks to al- distance I'roiii the track while a liai

low an en^jine lo pass, an.l was injured pass.,), was injiiied hy Uiiiu' stra.!; 1.

by the cinders i.'ivin;r way under his a piei e of coal, he coald not he -lil t

weijiht and thus throwing.' him iiiuh-rthe liii\e heeii eiiilty of conli ihiiloiy m-jl

wheels, was held not to have 1 ii nee eiicc (liilf, f. cf N. /-'. A*. Co. v. 11....

essaril,v ne;;li;.'eiit in takin;; such a po- ll'.ml; [\\ Civ. App.) I'.;) S. \\ .
I'ii

sition. Iliiiicr v. .Mrliinmi. T. i(- N. /'. This casi' si.'mis to emho.lv a nior.- i. i

K. ro. (ISIIti) ,")li Kan. .'lU. 4:i I'ac. IIM. sonahh' doitrino than another d.-. i-i..

The ipiestion of contrihiitory ne;;li- to the ellect that a section liaml uii.' >..

pence of a woikinan who reinained in an iintaiily stands in a ditch at tlie -i.|" .

e.\(-avatioii hetween two street-car t rai-ks the tr.iek. in close pro\iniit,v to .i ii.u

while the car from which the hoists had passin;.' at the rale of .'tO tci 411 mil. - .i

hicii detached was pas-iii;.' over tli.- i'\- hour. is. as matter of law, yiiilt) "I ii.-j

cavation piccliidiiijr ici-oveiy for injuries lij;.'iice which will prevent recove^,^ f"

sustained hy comiiif.' in contact with the hi- .l.'ath from heiii;.' struck hy .-oil fiH

car as he Jiiiii|u'd hack to avoid one of iiij; from the enLrine. where he con!. I .\il!

the horses which was drawn too near the oi.linaiy care have reached a plie.' ..

end of the excavation and slipped in, is -iifety. Illiiiui.s C. I,'. Co. v. .v/. .->>.,

for the jnry upon evidence that tliere was (ISIKii .">(i 111. .\pp. ill. Com[i.ii'' ll

ample room to draw the liois<'s around erilieisin in note li lo S ;i:i:ili, .m./. '. ..

and avoid the e.xcaval ion. lium.s v. Si r- the similur decision iti I'rull \. 1 '.•/

ond .4i-«-. /;. ro. (1S!I71 21 App. Div. imi. T. .(- S. I\ A". Co. (18Ht!) .)7 Kii-

521, 4H X. Y. Supp. .VJ.). 54S. 4(i I'ac. ".•72.

A workman eniploye.,! on a i. mporary The fact that ii snntion foreman -'o-.!

tree* ear track was guilty of contribii- ahoiit 4 feet fruin a truck while a trail

leil posi!|.,||

itsell a |.|,l,

.t Willi s.iii-!

e .111.1 iiiriii

IlK/.Vcs- c.,,,,„

< Cal. \1>. 1
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CI) fioiiiir iiiKlcr or lict\v(vii ^t;itinn:iry r;iil\\:iy ciir-^ wliii-li mnv Iw

-<-i ill iiiiitiiiii lit any iiiciit.'' (DiiiiMn' ca-i- rilr.l in <; ;j;j."), noti'S

:'. C. i; ;i:i(l, nnfc -2, infni.

i- p;i"iii^', nnil Wi'tilii's a flnniiin IIiitc- rakos wro |)inviil<'.l iiml lif liml I'Pi-n

,.11 ii^ lie |iri'|.uii's to tliiiiw a iiii-i-:i'_'r 111 in-tnicti4l in ii-i- thiiii fur n- \iii^' tlii'

liini. line- iii'l fslalili^li lii» ('"iitiilMilciiy "ic. vuliiiit irilv siilji'ili hiin-clf Ici an

iii';.'li'.'i'iicc, as a matter nf l.nv, so a- In iiiiiiic.--arv ri-k; ami hi' ruiniit rcnvrr

pri-Miil hit riiiiMiiii;.' fi>r an iiijiirv I'miii Iri- ini|iliiMi fur iii|iiii.'-i r^iMvi'!,

,111-1. 1 li\ a liliiw |.y a liiiiii. ..f i-ml In uliiii' a li.a.l.-.; lar in rliar-r nf l.ll.iw

uhi.li III!' iMr^-aur wai attaili.'il. find "nikinrn. fii.iii uliiili llir l.ln. k-- Imliliii^

V. I 'I'll/ llS!i:i: ..I H S, W. 7 Hi. it li.i.l in -i.i-ir iinkninvn «a;, I., iii n-

A r.iiiiiMil ciiiiiliivi'i. wlio. iii-tiiil of irin.'.l. ^Irink Ihi' lar In- ua- lui.l. r an. I

:i|.|.iii,irliini.' a car friiiii I'ltlu'i- I'li.l or mhim'iI it n|Min liini, ,l/o....iii v. //»./. ,/i

till. i,|.|ii>-iti' xiili', wlicic hr loiil.l li:M.' /.'-"r oii ,( /;.,, i r,i. (isiiji 1:;;! N. v.

.Inru' -11 >afi.|y. appro ii'lii.l from tli,. -i.li' I'aifi. -'il N". K. j:'.l.

«lii.|i. a -liirii' was sii-piinlnl li\ a il'iin .\ siTxant. fiiniiliar witli tlir prinii»i--.

ihc iin-afr lon.lition of wliirli iii. ii.i.li'r- "lio, ki.ouii:;; llial ollirr rniplovi-. - ai.'

-|. mil. anil jiassi.il nmlrr it. wlirii a linl: s« iirlilni.' iMrs. ,inl lliat llirrr i- ii..

in tlio diaiii liroki' ami tlii' -luiii. fell ili'linitr or itjI lin pa— a.ji.vva.v l.fi op-n.

aii.l injur.'il liini, 1- !,'iiilly of lonlrilm- alli'tiipt« to no-s lu-iwcn v.iy^ only :Jii

tnrv iici.'lij.'|.nn', hiiiinii v. Vf,ilii,i im-ln-i ap.irt. loailnl willi ti..il-. an I oiil

ilV.Mtl l;IJ I'a. :U1. Ill .\tl. Ml. of si;;lil of till' i ii..o iiiir. is. as a inallir

\ CAT clrani'V ulio knows tliat thp of law. ..'iiiliy of loiiti il.iilory nii.'li-

tr.iiiMiMn arc in tlic lialiit of reiki. --ly ucmc wliiili will prcMiit any rciovny

liMmpiiii.' moving' cars a;:ainst stalion- for liis ilcalli liy licin;; caiiiilil Ui.v.'cn

ary stock cars on siilc tracks wiilioiit tlic cars. /,.,/•./ v. I'm hi,, S lli„ii ,(

any warniiiK is nc<.'li^'cMt In attempting' Hif. <'„. (I.sssi \1 Colo. .".Ml. iX \'.\,-.

t./cii)-s the track Wy c-rawlinL: iinih r 1 l"<. \\ here a servant, li.nin;; tl.c lif il

Ihii-.. cars. Hi'iil v. .|}cfri.vo». V. i( .v. /•'. lo cio-s ihe tracks at a ilesif;nale.l pl.icc

a.Cii. (IIMIIl) I'l'J Kan. l'.'iII. I'lii I'ac. :M\. in or.ler to rc.icli a closet pnni'lcii Iry

A ni;;lit clerk in a railioail yanl. fa- his (.inplover for its servanls. ijue- he

iiiili.ir vvilli the con.litions ami ilaii;;ers, tween the cars at aiiolher place for lii-

is {.'iiilty of nej.'li;;eiiec in attiinpl in^' to own convenience, ami is injiiicl. he i-

iii.ss atrack upon which a train was unilly of eontriinitory iicL'liL'ciice. I.,,iii^

vtanilini.'. hv {.'oiii!.' iiiiiler the ears. Chi- lUI, <( V. /,'. Co. v. Il,„l.,r ( llilH i i:\

,'i,j„. /(. .("v. It. Co. V. i:ij,)„iiin (isli.'ii Ky. I., lop. H^.', (14 .s. W. (,:!s. r,.-, s. W .

.Ml 111. .\|ip. (iSO. nil. .\ r.ii'idail employee ^oin^' in W
TliiTc can 1>(> no ri.<ovcrv for the ileatli tween stamlin;.' cars when he s,.es an

iif an cinployee who went iimler an en- ciif-'ine ami train slalleil at an iipi;raile.

;:iiic to ch'an out the ash pan. with only ahniit 211 feet fiotn the cars, i- :.'iiil

knimlcil^'c that a train stan.lin}; upon 1y of eonti ilnitory nc;;li^'ence h.iiii'iLr a

aniitlier track wonlil soon enlcr upon rcitivcry for iiijiirjes reccivcil liy a c..|

his track for the purpo-e of rcnioviiif.' li-ion. The fact that the i'n;;i|icer L'a\e

iliirifroin cars stan.linu' almiit 1211 led no warning' ly U'll or whi-llc is iinnia-

fiiiii his piiiiine on an up ;;ra.le. anil Icrial. if the noise of the eiiL'inc's ex-

was kille.l hy the cars hein;: put in mo- haiist was an.lihle a Ion;; way oil'. I'i

tiiin li.\ the train in an attempt to couple ,ii„ii!:i' d <l. U. Co. V. Lvc ( IhSS) 84 \a.
till HI, anil running; ilown a^^ain-t his en- Ii42. ."> S. V.. ~u\\.

L'iiii'. f'l lil,,iiiriiliii- V. Cliisiii„iiLr d- (I. It may be reiiiarkeil that it has liern

/.'. 111. I Is'.illi 4(i \V. Va. .'iH!!. .'l:i S. i;. laiil down, as rcnanls peivins not in the
2'i:!. .\ scivant who, when ilincti'il lo employ of railuiiy conipanies, that the

ri'iii..!.' coll which hail fallen on the ri-k of pas-in;.' Iielween cars in a train
liaik vvhile it was hcinf.' loailc.l on cirs. which is likely to l'cI Iimler way at any
•j'W' miller or b*'t\vecn the cars w hen lit* moment is sinh as no one can imiir
iiii.'iit have ilone the work hy pullin;,' without lieiii;: hehl, as a matter of law.
.!..An Ihc coal throii;.'h a chnle iiiiiler L'liillv of iie;,'li._'cnci.'. /,«/,#' N/iorr ,( M.
tl.. track, is ne;.'li;,'ciit. .S7. I.oiiia ll„ll .<. A'". Co. v. I'i,irl,i,i (1887) 112 Iiid.

it '• » („. V. Hurl;, I ISSItl 12 111. .\pp. .•>!I2, 1.) N. K. 1177.

!72. .\ workman who, in onlcr to re- .\ car inspector who, on a snowy ami
i;.....- .jic III. Hi a i.ir tr.iik. ;rits iin.icr a fnc/in;; mornir.;;. kn.",.viiij th.it ti.iius

car -t.iiulin.' upon a slight imliiie, where are imnh' up at the place where he is iii-

.t

: - 1:



8 IS

I I

MASTKU \NI) SKKVANT. [<II,M'. MX

(4) Dciiii:; Work oil niilwav {mi's iii iiii iiiiiii(i]i('i' tiiiio or jiliicc'

(">) 'I'likiiii;' ii |iu-iii(iii on a vnilwiiv ciii' wiiidi is (laiiu<>i-on- wiii

relation to ol)j(('ls aliovc the trafk.' Sonic of tiic (a^^'i nnili-i' i!i'

sprctiii!;, Iiy kirkiii;,' ciii-i iisiiii't nthor-i wiis liclil to lio for tlio jniv. in i',.,,

«liii-li an- slaiiiliiiL'. vciliiiiliirilv l;im-* lie v. liol.rs (1S!I7| till Minn. (17. 71 \. W
iHcrn a <"ir and an rnu'inc (Hilv .'1 fict !M."i. Sec iij-u )> ;i:!tl. note 1. infi'i

npiil't. wliilr till' train i- luin;; niailr U|i. 'I'licii' ran lie nii rci'iivci y I'ni iiiiii

is aiiiltv of conti iliiiliin ih"jliL'i'inM'. nr i ics riii'i\ci| liy a lnakriii.in uln u.i

iis>nnii'- till' ri--li iif till' rai~ Ivii:;:; li ivrn iiinirci— iiily Halkin;; nn llii' tni ,,i

n-.'ainst tlir I'ML-iiir liy failiiii' nf tlir iiir w lirii lie «a~ st nirk liy a Ini .mi
Iirakt* on the niii\iM;.' cai'.> li> \\iKk \n*- lirail Iiii.l','!*. I'll l^^hiii ijlt ii- f. /.'. r.,

i'aii«<' of Know anil icr. Ihiiii'ilinii v. v. St uluii i/n- (|s7!i) !I2 I'a. J7i;. :!;

Hniiilhin F.lir. It. Co. (Is!i7) 17 •\li|i. Am. IN'ii. li><l. Nor for iiijiiii.^ i,

Div. .jSS. 4."i \. ^'. Sii|i|i. 471. All iiii I'livi.l liy a hi.iki'nian liy na-oii .if tl,.

ployci- is not ^'iiiKy of rontiilnilory nr;; fail llial lie -loivl iipii^'lit. witli hi- f.i.i

li>r<'nc(' ill iiiiili'iiakiii;; irpaiii on i <ar. lowaiiU tlir irar of tlir train, on :i .mi

with cars on till' I r.irk on larli -hh of il. whirli |o hi~ kMowlnl:;!' iljil nul In.
hilt nt inch a ili-tamr that if -iw ili'iin^' idoin for liini to pass a trr-tlf s:iiilv

wore ihinc in tin' onlinaiy nia'ini-r lir uliili' in lliat posture. Itnil. \. t;i-,,-

wouhl ill' abh' to ;;..t out' of llii' u.i> . U''». r„.
i ism , (n X. Y. S. K. .-, .r.. |;

7V.rfi.ii it .V. I>. II. Co. V. \l»io.. I Is'.i!: \", '|\ Snpp. S7-.': <!iiff v. .\i, //..//. •( 11

Tex. Civ. .\pp.i il <. W. llMi4 (-wilih A". Cn. (Isssi .•ill |-'c.,l. 2!l!l. .\ i.iiliva.:

rnijrini'. whiih Hat ilrfntivi' an. I iiniiian- liriikriiian I'aniiliar uilh a liiii!;;i. -.i In.i

a^'pahli". striirk a car violently ami at it-* >iilcs that it is ilan^'croiw fur ,i

forced it a;.'.uiist the <ar umlei ixliich per-on -tanilin;; or sitting; on Hi;. ik|;,

the plaiiitill was woil in;.'!. of a car as it pass(.s under the hii.L'.

Set also § :!;il. note 1. siihil. (<). .si/- i"! ;.'iiilly of iicLdi;.'! lice which will y\,

pra. Vent ns-oM ry for his death, in «iMiii- i'

*A emiilnctur who undertakes to lilced thi' ed'.'e of the car with his fi.i t Iihd;

the nir reservoir of an air lirake on ii in^ over the side for hin own i.Miil.it

train which is -lalionaiy mi a hriilLre >o ami convenience, iiiid not in Ihe ili-

narrow that the sides of the cnrs are charse of any iliity. wliile lii^ i;e|..r

only 2 fi'ct from the ends of tin' ties is position is at the center near the l.r:ik.-

no<.'li;.'ent. and I'aiiiiot recover if he falls Sihhiff v, Liiiii.siilh- «( .V. A'. I't,. Is;.:;

ofT. \oi-full.- .( ir. A". Cii. V. Mnnii lull Ala. .177, 14 So. l(l.->. .\n iin|.|.n.r

( 11101 ) !i!l Va. ISil. .i7 S. K. S t:». An is not liahle for the death of an iii

pn;;iiieer wlio ali;.'hls on a trer-tle to oil ployee caused l>y his head enniiiiu' i'

hi* env'im' i* ne;;liL'ent. (.'Iiii'iiil". Ii. it contact with a low place in a tinii 1

Q. II. I'll. V. Miiiiil (InSIII " III. .\o]). lliroii;.di which he was diivin;; .\ rai

130. .\ loconiolive tirenii\:i, who for hl^ while ridiii;; on the top of the I. ml ii.

own convenience attenipis to di-cliar;.'e stiml of on a scat provided I..i liir:

Ids diitii's of cleaning.' tlie eiiL'iiU' at the w liere lie could havo ridden s.ifily, / ,,,.

end of his trip u ithoiit waiting.' for it to liy v. Itiiilrnluiilx |1:'!I4) ."it III, Ai'i',

he inspected and repaired. tlioii;.'li know- ^."il. See al-o § .'tlil, note I. siil-l. . :i

in:.' that he will havi. |ileiity of time to 'riie alune deeisions pre^iipp..-. II..11

do liis wnik after smli iiis|iectioii. can- the servant understood or oii;;lil I" li:ef

not hold the coinpany 1 e~|iiin~il>h' for a iiiidei~tiiod the conditions. .\ee.i|.!irL'l>.

defect on accoiint of which he is in- where the attention of a hiakeiiiii li.i i

jiireil, which would nmlonlitedly Inive not hceii I'lilled to the daiiL'er ol -l^inl

tieen dischoeil l>y the in-pectioii and in;; on a car hii.'hi'r than the re~i ..f li'

then rep.iired. I'lillnn v, 'I'l.rits it /'. A", 'rain, it was a ipicstion for tl.' iiiiy

I'D. (llMim 1711 U. .S. ll."iH. 4.") I., e.l. :iill. whitlier he was ;;ililty of conli il.iilni'-

21 Slip. t't. Itcp. 2".">. .Mlirming O^''-') iieyli;;eme in li(.iii;.' on the top ..1 sn,-!

37 C. C. A, 5(1, !!.') Fed. 214. a car when it passed under a hri.lL'c n-

lint the ipiotion whether a railway lie had just ln'cn on the top of m.iiii' "i

employee who was iiijiiied hy fallin;; the cars to adjust lirakes, and Imi.I a

from "a hi;;li trestle in attempt in;.' to ii;.dit to pass over the ear in ipn-tiiiii

open the door of a oar stamliii^' thereon, in ;;oin;,' to the cah or enpfine. .S'i;i/(.Vi"

which door was ..lefective. was cuilly of A', 'v,. v, Ihivall ilS!)!!) '21 Ky I. T.r

i!csU;;eiict' contrihutiiig to flic aceiijent, ll.".:t, .')4 S. W. 741; (1900) 22 Ky. I.
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•iiil. it will bo ticiticcd, iiiT (Iccjilfil with rclVr I'tll'l' to .(• fiiii.-iiifni

lliiif llicri" ciili.'v was or was imt a iici'i's^itv fur tiicnnll

III t.lic place WIKTC lie w
(•iniiliixi'i

It the liliK' (if til (• ai'fiiliiit ; aii<

tob.'

•thcl'^ witli

rcfVrriicc to tlio {•iiiisiilcration that lie dii! nv liiil not luniiT-iaii.l tli.

i|iiiii;('r to which the |i<isiti<>n t^ikcn caimisimI iiim, ami was, tlK-ntori

lapalilo or not callable of [irutoctiii;; himself.

1 <i) Takiiif; a iiiisiti( 11 on a railuav car u hicli1 IS ilaiiirenms witl

iliiliiiii to objects beside the track." See also J :','t^, iiifni. it will

l!i|i. .'lU. .")(i S. W. !ISS. r(inm>r opinion u liir for tlic |iiii|i(isc of r;itii

ilSlilt) ill Ky 1^. Kfp. l!H."i. ."lO S. \V. Iiiiuli, anil iinl in tlic 1

vitlidi

lii<i

liis iliitv.

' U here ft triiii lianil, tliiiiViini; tliiit tlial tin

is (Ic.'lllcd t(i lir llrflliyrllt wluir lli' kl

i-» a (luit;:<Tiiii'i oli^tii

IsST) s.")

siinii tliiii;; linil <.'<iii<' wniii;; (lining; tlir at tliat pniiit. Imt. imt dtlii

rii^jiittiiiH'. put Ills licad out side a car xuii v. I.auisi illf i( A. I{. (%

ttiiiiloH- and was sliiick liy a water tank. Ala. liiU. 4 So. 7(11 (<'lli-<t <

lii-i action cannot ho harrcd on the tin- statril in h'ansns I'ilfi. I/, if /{. /;. l\

CUT tliat tlic rule applicalilc to passion- v. Utiilun [IHli^l ItV Ala. 240, IJ So
;'|'|>

dc- i-iun so

-that it is nc;;li"fiice. a.s a mat- HH i

.

liT of law. .illow any part of the .\ car
«ly to [irotn: li iM'Vond the side of a ridin;; at the iHittoni of

nintant who is killed while
lad.lc

i^ appliealile to employees al-o. siih' of a Iki\ fieiyht car. h'

llc|/.i/i V. riro/od l{. d Sdv. Co. (IHKl ) the switch stand, when hi^ dulies dii

>n III!

>lrikiiii

10 Cir. 2M). Nor does that rule apply reipiire lilin to so ri de
tn a hiaki(man on a freight 'rai

!( fiiinicntlv under the

vlio contiihiitiiiy nc^'lii;eii( (' as
^'iiill\

IcikII

<itv of ex- recovery. //

his person iM-yond the sinface if- A'. ('. It.

111.' cars in order to ;.'ive aiil re- 5" X. >V. S!l

lis, and for other jnirposes, .-Xn eniployi

prcMril a
ll(l;iiilll V. I'lliitUln. SI. I'.

(is!H) iti) Iowa. 4(1.').

I'lVi/. .1/. <f /{. II. Vit. V. liuiton puny win
street rail wav coin-

ilsiiji !)7 Ala 240. 1-2 .So. SH.

killed hv
tact with a po~t close to the tia(k.

On the other hand it is iie^;li;,'enc.-' for while standiiiL' .in the step of the front
a hrakiinan to ]ilace him~elf. without platf
iii'ci.--jty. on till

is alpont to pas
ide of a train which and looki

if

hack
id Ic

d
d

iiiKli'i neatl

on tin

(la

onie htationarv cars car. is iinillv of coiiti ihiitorv

Icidjaecnt rails, or other ohjecis where he i> iimhr no ncce— iiy or dim i

(rolls to a iierson ii that position, lie in that po..iti <i(ii<lii u,l,

'ilhiuUr V. CoiUnii Iran Co. ( |S!i:i) <) Slntt /.'. Cn. i IS'.i.")) IHI (,'a. s|!l. 2.'i .S. K

An

he h:

R. Otii (action a^'ainst another 841.
'nipany )

.

action can U
ived hv

iiiaintaiii

crvaiit win
d fo

VIS- who attempts to hoard a struck hy a skidway 2!l iiiciics from tliu

eit'ht side' ladder when side of tin vhilc dlc-lv hi

opportunity to iKiard it hy an iiif; chuvii to ohsi.rve \\ he I her tin
end l.icl.lcr, while it is standing;. .'uilly were sliding' after the hiakc^s had 1h

nlrihutory nec;lij;eiice prcventinj.' a set. 11 o/',-. c v. Hi lUmilnn l.i

d hy Ills hocly ( ISIIH
i 811 .\Ie. liil, 2H .\tl. !I7!I,for injuries

c'liiiin;,' in contact with
other track. Mvlluiiiin v. \rir Yiiik- C with conti ihiitciry nc'i^li:

ear on an- A Ic leciniotnc lircnian is c^li:

•/ Co.

illile

c( //. /,'. U. Co. (1S!I4) 10 Misc. :):i(i. ;u re
N'. V.

Mithciiit any call of duty, takes his stand it
npcin the oil lx>x over the wl 1 of a

rence, prceliidin;;
covc^iy fcrr iiijiiiics sustained hv fall-

frSiipp. l.i,^. .\ ear cleyncr who. iiic; from the eiiL'ine as cars attached to
came in out, let with staiiclin;

frci;;ht oar while it is In

in attemi.tinir tc

i'lin};,

un a Ion" die <t (hi
I''

troiii

the front of ,lie

cannot recover for injuries tlii^ frioiind. instciid iif pii-sinir aloii;; tin
auscd hy his strikiii

niii}.' hoiird projecting fi im a plutfor
.l/rn7cii.M'ii V. (7ii

' "

ic,Miiist a run- runniin.- fonlhoiird <o tiic cah. as la

hrakc

«() Ic

li^dit h:

/.'. /. .( /'. /.'. Cn. thiit the

l.-> X. U. :\ the piirpc)~e
man who (h'scends over tlie side of AW.vi w v. Ch

Vol I. M. & S.-.-I4.

in safety, after he knew
IC Inicl sl:iit,.,| to hiick r.,r

cciiipliii'.' ^tiiiicliiii.' cars.
'Kjo if .V. ir. Ii. fu.
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b<' (iIisc.M(l iliMt till' >.iiiir ri'iii;irk lliiit, was iiiiido in rc^ranl lo i!

eases cili'l iiii'liT llic hi-l |i;iraf;ra|ili id aUn M[i[)lical)lf to tin- ( ;i-

citcd uiiiliT ilic in'cHiil. iiiii-.

(7) 'liikiiitr a pusiiimi on a raihvav car or ('ii^iii(\ wliich is (l:iiii;i

(ISIlSi lor, Iowa. 2.".:i. Til \. \V. (ITH. tlic tiMck to iiiliiiil of a piT m'- -ii

All <'\|iiTi"iiii'i| rti;.'iiic<T ul'ii. wliili' I'li iir;; out with !-iilVly finin tlio lui

jjn};rc| ill i'i«triiil iiiL' :riotl..r r'l'jiiuri' i |iii--iT!;» cur i- i!i'y!i;;i'iii if In |,

ii« lo nil tlic |iliv^ii-.il |i' iiliiii il !•- iif liiiii-ill' ill Iliiit |po-.itioii. MiHii \ r

till' lo.ul. iillon^ liiin-.lf to U' -1 ni. U liv r.i,;.. /,'. /. ,( /'. A", r.,. llM'.Hi M:i j., ,

\\\p xiilc- lit a liiiil-i' lo uhiili tlir iM^iiii' lilC. I:i I,, i;. A. SI7. oil \. W. Jo!i

happriis to liavi U'i'ii lnoii^'lit iumut luakriiiaii v.lio. in atlriii]iliiiL' to -, t

tliMii ti^tiji! Iiv lilt' -^Wiiyiii;: mo\iini'iit top ot a vwr. i^ i iiiijlit U-t wri-n tl>.' i

caiiM'il l,y till' pa»-.i;.'i' of llir train iminil ami a «toni- uall _' fift fnmi IIm iih

a ciiiM' liv wliiili llif lpiiil'_'i' «a> ap- of v\lii<li lie lia<l pif\ ion-l.v Iktii umn
proailicil. laiiiiot hc-omi. Such an ac- Iml which hi' mistook for a siio-.v i,,'

ciili'iit iinpiic" that he failed to ii«r Ibc (li-laiici- hct^ccn tlu> laiMii ;c

thi' can- \\ liiili it ».i^ hi^ iliilv lo warn thi-- oh-li intiiii In'iii^' fioin 2 to 4 \\\v\i

his pM| il to iix' ill cnliiiiii; the liriiiiri'. - i" f.'iii|1y of coiitrilnitoiy ni'jIi.Mii

l<flliiir\ V. I'l II i.-,iili iii:i'i cl- V. V. I'liiiiil llifrliii.,1: V. Itiiihniit fiiiii-.i'i i

if A', to. (l".ili l.'iT i'a. ol, .!7 All. illMiili si Minn. :i,ni. H4 N. \\ . I.'

tiS."). No Mcii;;:' ,aii l«' iiiiinlainci A ^uitchiiian culm;.'!'!! in ^uislii

whrri' an ciiu'ii'i'ir. knowiii;; thai llic slilc rar», faiiilliar with thi- siirronii'iii

of a liriil,'.;!' wa- clo-c to the track, put who i hoo-cs to ilc-ccnd from ii iiiii\i

lii< licail >o fill lint a« to he stunk, cir k^mwin;; llial he nin»t itiikc .i
|

M'iiliir V. \i,i IIkii r^li III A". Co. llssiii near t li,' t rack if t he t rain iloe. i!.,i .i

21 Scot. I.. I.'ep. :)T0, 14 Sc. Se~^. ('as. :in.| kiaiwiiitr the eii;.'itie to 1h' ihl i

4th Scric-.. 4'.l'.l. in perMiiltin^' the e-cape of elmi K
An eiiiph'.Me in a mine wlio •^rt- upon -.team wliidi he mii~t mt in yivire.- .i -

thp e\treiiie oilier eil^'e of a Inake heani iial to the eii;,-ii!ii'r to slop, caiiiiul

in front of an enirine with no ear- at cover tor iii|iiries caii-ecl liy tla^ .-
taeheil. to ride throii^di a narrow ami i er'^ hi in;.; iiiialde to -ee the si;:ii,,|.

dark tiiiiii ! on lii- way to the olliec for cause of tlie steam, and failing' to .

liis pay. on a day wlieii lie i^ imt at the tr.iin. I': innniih.ii \. Ihh'i'l. ',,

work, cannot recover for an in,)niy to ,( .1/. A". I'n. iHUl:! !mi Mich, .'ii ."..
. I

his kiiw fioni a piojcctiiif.' ro k. A'ii7i- W. li:;!. .\ condiicior of a >f.c.t oi v

aiihiin V. i'uihii,! Ilill (''fill I'll. ilS'iH) ^'iiiliy of eoiil,ilinloiy m •_'lit:ci,ce In

(i Wash. 52, 20 I.. Ii. A. :i:!S. :!2 I'ae. lemp'l iny to niimiit th'e front plt|.,e

1012. his car as it wa^ ^joiii;.' mit of the Im

.\ railway company i-< not liahle for wilhin siich .i short i|i-laiicc imw
the death of an iii;.'ii r caii-cd l.y his pii..l ,it the >iile of llie track tli.il I;. .

I'Oiiiin^' in conlad with a ilan'.;cr si;.'nal caiiijlit lulvvcin il and the holy !
po-t which was loo near the ti.iik. wlicre eir. where he was familiar with Jlr

lie knew of its |iioNiinity, and nniieccs- iiaiiirlinL's. and knew that he wa- hi,

saiily left his place on the locomotivt' lii he ^ipice/cd it he ^'ol Ih'Iwccii t!i.'

and e\pi>-ed hini-cif to il.iiii;cr for the and the po-.t . alt liiiie.'h he did iml k:

piiipo-e of lo.ikini; at a hot journal tin- how clo-i' it svas to the track /.'
.

der the tender, wiiieh he could have siif- v. \ i ir Ynil.- ,f //. A'. Cn. lls'iT,

fh-iently seen withont leaviiiL' his place. .\pp. Div. 'J.t. 'S N. ^. Siipp. sr,s,

/.'lis/ fi Hill .! r, \. d tl. A', 'ii. v. II, ml Wlielhei an employee, iii|iiir,l

(lS:i:!| '.>! Ca. i'J:!. is S. K. IITH. .\ -l.'.kiiiL' a >lrocliire while on 11:.

traiiim.in who ;.'ocs oiit-ide the cn^'ini" of a car in the li~c!iaru'e of hi- 'h

rah. and. while leaning' hi- liody out for knew of the dani/cr iiicidciit lo llic -li

the purpo-j' of looking' under the eiiL'ini', tnre. or. if he did know of it. wlii'

was slriek hy a snowhank and Ih'.own under the cin nui-tanccs. he had iS-i

miller the vvliccU, cannot recover. ;.'er in mind. ,iiid ou;;hl to have avui

liimrn V. r/ii'i i;i/ii. A'. /. cf /'. H. <'». it, is priniailly a ipic-.tion for tl,
\

(IssCii (1!) Iowa. 1(11. 2S N. W. 4S7. .\ umh r pin|icr' in-tnictions. A' (

hiakeman who i^ cliai';eaMe with kiiowl- i'hi< mi,, <;. W . II. i„. (IS.illi llnh

(due that all tlie win'_' leiiccs at the .VI. ni N". W. LSI.

cattle guards along the line are too iit'ar A biakeinaii engaged in iiiovii':.' .
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1.11- u ifli rcliitiiiii III I lie nii'M'iiHiit- 111- I'l Mill i til 111 III -iirli i'iii.'iiu' nr cnr.

I'lir cii^cs iif tJiis l_v]M' in wliidi tlic ihi:lli:i

til lie till" tlic jlll'V. M'c inure c-prriallx

1 ni-i' III till' -<r\ ;iiil Wii:

. ;!."i I, .'l."i7. infra.

hcl.l

iiiiitf frriL'lit tiiiiii i-i tint rri|iiinHl |iiiitip-i iii»ii|c tli

til iiK'ki' II nil' '.ili'iil.itiii ill. I -n nut iiilitli-.j I.I 1.

i( '*. ir

11' cnr urn- i iii'iiirt. U
ll'illi-

I
1-S'I| tl |',.,|. ij,-,..1 till. |iiiiliii-i..ii III' liis 1.1..|y -hull I

-liilM' n riilllr rlmti' iii':ii' til.' ti.i.k It i- iii'jliL'.ii.i' 111 I ik.' :\ pu itimi on
v'.irll hi •trlltiiill w;l-< nut -|.i

,i!Iv i-:l 111-.!, \r..../ I. /,.

III.

.1 ;»i .t V. I!

till

r:ir in a 1 1:1 in.

I |.l,ilM

ft.illr

It' thi' hi-l li.'ii;ht

filial, in,i},.

ilS'lSl HS |'(.,|. It. It it nnf inn- C. / St. I.. /,'. I'll. l|..MHll 1.-,.-, In. I. I.'M.

iliiitin V iH'i;!i,:.;i'n*'i' for H -trti't-iiir <'nn- .58 N. !•'. r»4.'') 1 r..ini.l.iint -h..\\ii.Lr -nrli

til nlti'in|il ti> iiilliMt faii'i fiiiiii a ].ii-iliiin lid. I .liiiiiM ralilr in 11

-i.li' iif a car ri'inhn il HanL'iruMs hy wIuti' tin' iiTvant \va'< thn iir l>'

rhi'inl

tiiil ill. hi'

. tlirr
I'

jiiili' liiinu' |ila.'.'.l ;i'V- ii'a-nn

I'lii-rr ti> till' trark than tin

ill' if whii'h fart In

An
f

if a ili'l'i'i'tivi' |iii i.f tr.iiki

I'lni'i tiaMlin:; in tin il.

«a- TL'ini- a fii'ii:ht train i- n.

Ill

.'li:.'i'iit if hi

nt. whi-i'i' 111' \va- a ni-vv tnan. wilt) ..iit ami -tainl

Milt in-lnirt iiifH a-^ to which -iin lie -tntion wiiilc switihi

. I, ..III. I I'lillcit fail"! from, ami I'lml.l not /'..v. 7 v.

latfi

I

nil at a
Iniini; H lii'iiiL' iliinc.

'•IV & I'. 11. fit. I liiliii 1 12

i-.iiialili' ililii;.'!!!'!' havp iiroti'cti'.l C. (
'. .\. -Jn:!. U'i Tml. ::)ii. .'linn

! iiii-i If frinn tin' ilait;>i'r. /'I'/.i vii'//. . A". Imml ii mil. an inatlnr of law. guilty of

I . II. /.', V. .*>'/i(^' I is:m) ss ,\|.i. iitril.nli n.'i;li

IJ .Ml. '211. .\ lirakiinan i- not. ini'iy li.r iniiiin-
I" I'liiili

ruin lu'iii

ill.r of la iiilly iif iiintvil.iilory I'rinn I lin |ilall.iiin .if a cahi It a uiirk

•jliLli'iii-r in alt.'ni|itin^' to rliinh I lir train liy thn -iiil.l.n sti>|i|iin;.' of tin

hi'hh' iif a ihili' till' train i- ti

ill 111. it i. .11, withiiiit loukin;; tr

nn. in irinainin^' ii|iiin

\hii'h 111' liail jii-t sti'fipi'il fii

thi' iilalf.

Hat

i\liitlii'r 111' ii in ilan.^'iT from a imli' lar aflir lii-ariii^ tho ilii'i'itinn of tlir

Alii.h i-l. I'lo-c til till' trark. whiii' tin I'inaii to till' rni/inriT to ini.M thi

1,11'L'i'r is not -o iili\iiiii-> a- to 1m' ili- train a nar'n li'iiirth. wlinri' thn train

niral'li' liv oli-irvatinii. anil hi' ha- no inovcil -linvlv. Iln not IhiiiiiiI to tako

a.tnal kiiii\vli'ilL.'i' of till' ilan;.'ir. ll/ii'/i- pnnaiit ion- in vii".v of siii-l I an iiiii'\-

).,//, V. //. if //. It. Ci

. I -nr, 111 1!. I. .'i.'i .\tl. :!iij.

I"
I'tiil i'ntlli;.n'tU'y. f II I 'ill /'. ir '•

/111)//.' I IS!i7) .-.II Nil.. -1.-,.-,, 70 \. W. 4:i.

\\ InthiT a lomliirtor injiiiiil liy lui A rity iinplii \Ini sitn on till' i'il;;i'

ht iH'twiin a lrli'i;r,iph poll' mar a of a fjravi'l nir 11-11I liv thn nilv. villi.;iiii:lit iH'twi'i'ii a tili'i;r,ipli
1

-Ml' tr:iik ami a car a- lin wa^ atl.'iiipt- UU fint iii-i.h'. ami hol.liiiL' on with Imtli

iiL' 1.1 lioar.l his train aflnr it ha. I han.ls whih' thn car is in motion, oan-

-l.nl.'il was iii':.'!i.ji'iit in not hmkinj; for not Im -ai.l li

..l.-tj.l,'s that ht -triki' hill in ifi-tiv ilamjiriiiis ti.at hi' n.ii

iipy .1 po-ilion -II inaii-

m.t r.'i'OM'r

int I riliiiL' thn truin
liMiial to start.^s a

1 11 I'll till if thrinvn oil I y a sml.li'ii |i'i

|inv ii|i.in cvi

iii'-tiiin for till' /.I" V. I'liniliiUlijc (isini) liii; Mm 2(I.S,

that hn ha.l ni'vnr 14 \. K. 'JH.

Lien on tin ,ili' traik. I.I iliil A l.raki' man iliri'i-tin: tl 11' innx'i'tni'iit'*

III it kii..\v of thi' loi'ition of thn polr. ami of a "m- to Ih' atlaihi.! to a train i-. as

lli:il hi- atli'Titiiiij ha.l \<ivn ilirii-ti'.l to niatli not L'iiill,\ of I'.inlriliiiti

I'iiiu' that 11.1111' of hi- pa--i'ii^;i'rs -hoiihl 'ii'^>|ii;i'i n prnrln.liiiL' ni-mi'iy for in-

:;.! ill front ol a train appi

III.' Ill traik. «h,n V. Si 11- )'oi-/,

.

iliimj on jnrii's from lining' thn
tin I'L'IiL'i' if th,

till

I'li^'iiii'i'r. in

V. //. ,( //. /,'. C.j. (ISlill) 19 K. I. .'ilU. -timliiVLr upon thn toji of tin' car. r.illmr

Il thn
'- that

:!.-i .Ml. :;ii7 111! tl II' naiii.'V ihillii

l^iit till' aitinn mav lin ilni-Iar, .1 not front mnl thi'M'of. wlinrn In

II iiiliin.i I'll', as a maltiT of l.i vlmr

ii.fH' i-annot In*

that till" servant
limi nf thn striii'tiire. HhirUstn

1' pii-ition till' Ih'IIi r tl ill. till

iiy rna-onalili' il.inlit ami thn -iL'iials of thn iii'jini'i'r when oc-

rn of till' I.M'ii .•:. -ion rn.piiins it. Knnsiin Citii, Ft.

it .1/. If. Cii. V. Mid nil/ (ISllfi) 55
wa.s uwa

'/ /.'. fo. (I!llin 112 (!a. 7li2, .'fS Kan. XU). 411 Tan. lUli.

mil nasi's rite. I alii A railiiia.l ninplnyi'i' nnjfapod in shift-

.;k. ni.iii .sitlin.! on a hrak. uhnil inir ami liamtliii^' lar; was Imlil ;jiiiltv

platform of a lar n|

'.1 In

inn a -v\ I

>v a lollisii.n in \v

li'li. of -iii'h i'(iiitril.:it.ii \- ii.'irli'j mill

hii li li.ir n r< ly f.or injiirijiir
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will Ir, 111 »inf till' I;iImi iif Willkili,' *
flH fc'lt. Ill' iltli'IH{rtri| 111 • lilllli ll|Mill

till |itliit lit' il l^i'^'iliL; rll;:illi' I'iDIII ullirll

III' li'll iiiiil Wilt mil iivii. )iiiiiiii V.

II' Wi./i il I/. A". «•...
I H'lsi li!) \. II.

:i.'pri. II All .'lis. S|Miiiil iliiiiiiit'. cm
|ili.l-i 111 Will' lliat lilrlr »,!> nil -.Il lill'll

ivi'jrmv. iinr iitiv i>|i|ii<itiiiiity tn <.ri'

uliitliiT till' |iil<il alliii'li'il a i-al'i' t'lmt

ill','; am! that I hr i'iii|ilii\rr iiia'li' im
i,t(iiii|il to ili-riiviT hIiiIIiii- tlirrr \ni'<

ai'\lliiii^' w'llili III' iiii;;lil ;;ia»|i ill niv
of a iiii--ti'|i.

A iinaiil wliii liili-i on tlir |iiliit iif

nil ciiL'iia' williiuit any nii-r-^it\ i^ nr^

li'jint. I/./i/m.m, '/'.".£ S. /'. A*, f... V.

Ti'"hill il»!':i :<' Kan. Tin. IW I'ai'.

12. 'I'll!' lilt tliat a •.liii|iiiiaii wlm is

rairii'il ti> ami I'linii liit umk a- a iii.it

ti-r 111' ai 11111111111 latiiin r.iiiii'it jzft a -rat

in till' rai- \iill lint jii-tify liiiii in -it

tiii^ nil till' (liliit lit' till- rii^iiir: anil it

111' iliii". iiii|ii'i|iii ly ilii -11, it i-. Ill- iliity

ti> liavi- till' pilnt anil a<'> <iit<> IIk' '''I"

at Ills iii-l ii|iiiiiilii!itty. It"" II' I V.

I'll. •'11.' nil it (I. A".
'',!.' (issm -JS \V.

\'a. 'i.Vl. 'I'll ri'lr nil a pilnt i- ili'iiiiiil

ti> 111' riil|ialilr. irii-|iii Tui' nf arylliin:;

that iiii'.'lil liaM' Iki'M saiil liy tlm-i' in

I'liai;.'!' nf till' ti.iin tn inriiiii .'.'.'i' the

w'lxaiit to iln -II. Ilnlliiiiiii' d I', a. I'll.

V. Iiiiiin (IS") !t.-. r. S. i:i!l. 24 I.. I'll.

.".(1(1.

i-'or n liraki'iiian to sit on tlio iro-t-«

liiaiii ill front of tlir i'ii;.'tni' uitli lii-

lr'_'< liaii;;inf; m<r in finiit nf i?ii' | ilot.

wliili' till' train i-* iiiniiiii^' lulwiiii Ma
tinii- nil till' main liiii- ami it is in no

si'ii-i' mil—aiy fm liiiii tn U' tliiTi-. is

nc^'li'.'iiiri' wliirli will pirvi'iit a rrinvi'iy

for iiijiiiii's -ii-taiiiril a- tlu' n-iilt of

a intli-inii with till' rail of ii l>i-i'rtin;.'

MMi 1. \\ iiiilni V. I.iiiiisiilli d- v. A'. ''<!.

I is'.iii ill Ala. -jt:. 1-1 I-. i:. A. .VVJ, l(t

Sii, 'J7(i. .\ -iiiiilai ilici-inn lias liri'ii

li'mliii'il with ii'L'anl tn an I'liiph.yi'*'

ul'iii wa-i tiling' traiisportiil to liis plaii'

lit unik. A'l. Miii'.i'-sAi' V. Xiiilliiiii I'.

i;. r„. (|ss:)i .-, .MiCniiy. ,V2H. IS Kiil.

2.' (.

Ill an artioii aL'ain-t the owner of a

wau'nii uitli uhirh an i-nL'ini' canii' into

iiilli-inii at a (•ro-~iii^', il h^i- lirrn lii'lil

tlial till' fai-t that switiliiiii'ii iipoi:

-uitrli ciifiiiii-^ ri'li' --tamliii^' upon tin'

plat fill 111 pin\iiliil fill tlii'iii lia-. no tcml

(•my tn pioM' that a su itilinian is

iii-iii'ii.l '11 sitting' on Ihr U'ani of tlir

pilot with his 11-;;- haiiLiiii;; ilown.

Cl'ini V. Sriillri, (IS'.MI) SJ .Mii-ll. :!('i!l.

l-i N. W. !'•:;. '>!i 1!i" ''lliiT I'nT,.! it

has lii'i'ii 111 1.1 that for a lirakrmaii to

laiiil mio!! till' plattiiini ill front of llic

linilrl lli'ail nf a Inrolllnl ill' wlil'll

pii-hiiiu' II I'ov i-ar tii\\ai»l- ntlxi- '

whiih it i- to III' iniipli'l !. iiiit I. _•!

'.'riiri'. as iiiatti'r of l.iw. » lii'rc tli .

j;iiii' ii-ril was all onlinary frii'jiii i

uiiir, ami not » swilrli <'n;.iiiii< wiili i^

ii-iial appiirtriiaiiirs of fimllioaiiU ;ii

haml rails, ami tlir pn-ilinii thii- t.<k'

ml ir-piimlri| lis iii'aily a- tin- -tni'iii

of till' flri;:lit i'Il'.;im' VMilllll pit mil

that uhii'li woiihl lia\i' lni'ii Ihr piii|>

p'l-itinll on 11 swilrh ri|;.'illi' fur an ir

pliiyri' liaviii;,' iliitiis to prrlniiii mIh.

ii'ipiiii'il him to III' on tlii' I'liu'iin', I'

wllirll iliil lint ('111 it h' him to In' ill I

•all. l/i.s,s,,»;i /'. A'. '',i. V. V'l-il

I |SS!I| 41 San (i:!!!. Jl I'ac. 'iT I 1-

rar was ilri\in so linliiitly iiL'iiii-l I

nllirr lar- that tin- folri- of tllr ilhji,

lii'iil till' pilot, aii'l till' liraki'iii.ri

rnisliiil IntHirn llii' liii\ car aiil I

i'iii.'iiii'i.

.\ .\aii| iiia-tiT is not liniiml (n ili

ilnii a i|aii;:i'rniis pn-itinii. likr II"' I."

iNianl nf an ra;;iiii'. if it i- tln' iii' !•

-taiiiliii.i.' tli.it. whilr i'n;.'a;;i'i| in -!'|.i

\i-in;; tin' s» ilrliiii;.' of train-. In'

to ii-i' tin' fiiiilliiiaril. ami il a|']ii:i

that In- caiiimt pert inn his iliilir- vi

I'lliiirmy anil prninptiii'ss if hr '<

pic- any other po-ilinii. II iiihl'ii"! I'

if Hill A". I'll. V. Willi, i>i I IS'.iili ill \1

i;'i."i. S So. '.\7u. .\ -vvitrhniMii. '.m

Hliilc riilin;; on the front fnnllinanl rl

-w itihill-j eluiille IM riilllr tn hi- vi
was killcil l>y a colli-ion with In"!

ears plai'i'il on the track at an iinii-u

liiiiir an. I wilhniit ilaii;;cr -ii,'ii:il-.

amitlu'r company which iiiteicli iiiii

ears at that point, is nnt cliarj :l

ill an action a^r.iin-t -uch eonipanv. '.w

contriliiltnry nc;;!i^'ciicc hce.iii-c In- '1

not riile on the rear fiiiitliianl. h'
hill I V. I. mil Hurk ,( .1/. A'. '•„.

.
1-

1(1 Kill. ii:il.

Nnr can iicylip'iice he pic.lic ili I fn

ill!' fact that a In.ikciiian iiii I '')

ilcrailniciit was riiliiej mi the n ir. i

-teail nf the finiil. liMitlinanl nf a - ni

en;^iiie. 'I'lierc i- mi iiinie iii-i'M '" .1

licipate ilaeyer nil nilc tiiiit Ii.i.l I i l!,.

on the oihcr. .Iniiiis \. \uilliii,i I'.

<,,. (IS'.ll
I

4(1 Minn. Ills. 4S N. W . >
It is i;cLrli;;ciice for a liraki n: iii

liile on the iirake iH'ain of an cn;;iii.-. i

-tcail of in the eah. at a place when-

cannot alijrlit except on an open ti'-i

r.i iiiiiir V. I.iilr Sliuii A M. S. I! I

I IS'.M) |(i-J Mich. 72. (10 X. W. ^
112 X. W. 1(I2!I.

\ liv:)!.!!i'.a:i '.'.Im. it! iim'!!n:'ii!!L'

ciiniliiiiation car ttitli a railing;, l'"' 'M"

a llal ear i.e\t to it iii-lcail ol i.ui.ii
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) 'I'liklni; a pn-iiimi oii » iMilua.v nw wliidi is iliini^cniii) willi

ivlatioii to till' liallii-c of till' \'<;\i\ \\\'<>u it..

Ill;; »i lliiii the III iliii iiiil U.I-. jrikiil U li.lliiT tlic <"ri lu<i"r of a '•liitn;i"y

(iir iiiiil rnti (iM

,,H||-. I •If 141,1,,

i- not iiililliil I.' II- I'h.lii Ihi M.i^ iiijiiii'.l liy ihr -II. I-

.( I. It V. Hush ili'll ^till(illL' »f 111'- ••11. «l'^ 111 L'li--'illl

. 1-; a III. I. li.lrkMUIil (1,1- .l.i.Mo.ii.l

A l.i.iUriiiiin i- ;.'iiilt,v of mnli ilmlory »iItli Ih.iIi liiiiiiU ii|.riii-i-<l. alliiiiiiliii;: ti

iii'jli;;! HIT

till

ill xliiiiiliiiy rtitli "III- I'lMit oil ki-rp I 111- (iiilli-v oil till- will'. H a

f ciiili r.ii. Willi liix laiil.-iii lion fm- tin- jmy. Miii,t,„k v, n,il.l,i„,l

his lift liaiiil. iiiiil li-ii ill'-' fonuii.l >'. /.. .f //. /./"'' /.'. fo. ( lii'lIM !•-"<

Ill narliiii; ith liis

ilh.liaiv ,1 iiiii|iliiiK
I

liyhl li, „l til ( .il. JJ. lilt I', 4ii:i.

kliiili with A 1 lKiii.'r tlial if all fiii|ilii kli-i" ilia

111 Inn kiioH Icilvi- liiiil liiiii witliiiiwii iliat lliii- \\,i- a -afi-r way In liili- »ii

l.v a fillmv lirakriiiaii. |iriilii.lii',' n- iiii i-M;;iiii-, |

ly for iiijiiiii* r>-<

lai'iil liiiiix<lf. willioiil Ill-

ill al loll (I f till

iillini flOIII till -itv. Ill a iiiorr ilai

V, Wi.'il ami lliiTiliv

III-/III11I-.
I
>o-itiiiii.

I II i/JM III

Va.' Il-J. 2i S.

uliii Mat iiijiii-

('. cC /'. It. '". (IH'.ilii -(2 \\ . Ill- was not iii

K. 11
1.

il liv hi'iii

A sv\ ilriiiiiaii I',

till- iii-ii

Hal

till- f

II- of

ill

L'ht II.

.'illi- ;\llitr -l.llhl

IT Ma--

iitril.iilr.l til till- iiiimy,

liilnl to n-ioM-r. i- |iiii|.. 1.

V. /^,^^.ll .f I/. /.'. (". (i:»"i>

:iti.imi, .-.li N. !:

art Ion rail In'In- iiiaiiit.iiiiril l>'

ntlH>.irii of till III liraki-niitn ulio, \\»ln-ii ''itliiii.' oil' a lar

U (-III VI' III till'till- ti vliiili tliin- wa-H a tuiik of oil kiimMi

«;ii fi"i-tiiij! Ill iiiakiii;.' a

lint irniltv of roll triliiiloi'v

oii|iiiin; wa-
lli'''li;.-rll»'r. a-^

liV III

-ii.liii-. |il

111 to liavr U'l-n t •iiiiil a^'.iiii-t

lii^i liaml on a tiiiilHi iir

lllllltrr o f la l» iir ii'iiiaiiii'il on till- iiiil of till- tank, ami lias it niisli.il

till- foollioanl. iiisti il of L'oiiiir a!ira I will till' tank is ili own au-a in-t llii-

.111.1 M-tliii^' till' |.in an.l llini >li'|i|.iiit

i.lll-i.lr of till' tiark l.l-fon- tlir l'IIJ.'illi

linilii'i liv tin- sliiH'k iisiilliiii; fiiiiii tlii-

.lli-i..ii

III the i-ar lami- to'.'i

v.../ Ih,

I), ill.

IINIll ullO llllCOlll

/'. It.

)» \. \V. :il4.

tliir. //.

( ISdJI

l.,nl., II V

of till rar willi aiiotlnr.

1,,,/, <. J II. It. It. Co.

.'I \. ilsinl, li;r, .\la-- nil. U S. !'.. I'J

A liraki' A mil I I.I. fill. in Is ;jilllt\

ti'^ till- <a

a iii.iN in;J

i- 111) iiiii- on
fn-i-'lit train wliili- tlirii- l.-i' iiijiiiii-- sii

from liL'iiiir whirli will iil-m-iiI lii- nioM'iy
laiiiiil liv Ills f.iot lii'iii^'

till illn ciiii- rail'. It a;jaiiisl tin- iinl of an o|m'Ii <ar

liiil its iiiovi'ini-nls 1- iltv of sii li l.v llll- slilli ol null rai Is tilii'ii'iii. Ill

iiitrilintorv iir :\h
rv for liis ili-atli from

lill |iii-\inl ]iiinin:^ lii- I it iiisiili- till- lar in front

Lriii'' run of tlir r.iil-. wlii-n lii- knows tin- r.ir i*

.r liv till- i-aliiiii-<-, iifti r UiiiL' tliio'-Mi il.oiit to III' -triiik liv till' train for tin-

tlip train liv iilili' II l.lk. \v!u-lr |nir|.. of inov ill!.' it. an ,1 -.• tli.it till-

laiiiiil on Ills knivs in a .laii',-. ioii« train is ni.niiii; ta-l cnon

|i.i~iliiiii at tin- rrar

t.r iiii.oii|.liii;; tlir

.( \. It. C'l. V. t'll.V

i;i'|i. si. 4J S. \V. 112

III of till' train a f haul, will lliiii- is

I IS'.lT 2(1 Kv. I.

ill, till- rai ll|ii.ll wlliill 111

i;ll to stlikt-

I -i. Il-iat i.irni on
1,1. /.•

Ill <( II. It. r„. V. /» /{'I//.S ( lsi)4)

!l(l \'a. 4ii.'i tj. R m:
Ni'^'liu'i-nie is an in

i.f la vlirr

fin-iiri-. in [
A liiiikiiiian wlio iinniri ilv at-

I- an i-n.'ini'ri for till' |iiir- ti'iiipts to iliiiili ii|ion or pass over a

t inakini.' .-onu' iii'irssaiy rrpi

uriil lint on till- I'liniiin; l..iar.l of

liini

an .-I'mns

ir 111 a train, w

iir to pas
liiili is daii-

.l.':il

vlii.-l

i(/i

1 was a I't

is ;:iiilty of

t7> rixk a L'irat siuli iii';.'liL;inn'' us will priv.iit a rt-

.liilnis,,,, ciivii V for iiis ili-atii laiiMil l>y tin- liri.ik-

ls',i4) il V. C. A. 47'J, 2!l r. S. Ap|.. in^t of impnuisi-il sti'iis l.'ailiin,' to tlu

:iil. (it KpiI. !I.")1.

A lailroail company is ii.

top of siirli rar. // C/ii m;;,mi/,(

,t lialili- for rf ". It. Cfi.
(

IX!i-"i

an iiijiiry to an rinpluyi't-, u lirn- 111- vol

\a.l 2:i S. K. •-'Ill,

IIIA railroail rmployii- who is sent fri.iii

iintaiilv Icavi tlrs t III' 4'oa.

M.liM;: as a p.issc ii'Tr. anil takrs a iiion

il.irk iii;.'iit

to lill till' li'iiilir with coal, wittioiit any
h in which he is the cii;;iiii to tin- Icii.lcr on a

ila

. rvi' hi

ins pla I- upon till' en .'iiie to sill, other li-lil than ii I'll, u ni'L'li-'cnt ill

purpose with a view of attempt in^' li i;et hack to the en;.-in«

:;iiiiltiLj intorination to seciin his I'll ;;o Jilt, iiv walkin;; on

: d- r. It. In. \. Il(iy<l (Is'.Mi a iiik whi.h lie know, to he a very

U Tu.x. Civ. App. 2115. 24 S. W. luSH. ilaiigci oils one, when a safer wa^' is, to



f)M .M\M"i:i; wit >KK\ \\T. (cm \v

(!>) 'I'iikiii!.' a |in<iiiiiii oil M nillwiiv IMC v.liii'li i-< iliiiiirii'iiii" i.\ i.

ttin "if -nine -|i(rilic ilct'ii : llici'ciii.''

(I") I ';illi;i I'liiH |""iliiiMi» tilkch liv iin)'liiVrr^ rin;;i':i'il ill cmui li

op mici.u|iliii^ (Ml-. .\li-ir,ii-u i| li-uiii till- ill iiK Ml iiilriHltiriil \,, >

furl lliill liiilli llic fills tn In- riililiri'lrij Wrn- ill llliiliuTI. tile illli M

w licllii-r till' >i rMiiil,'-* jiii-iiiiiii iiii|i.ii'iii| nc:jli:;<iii'i' nniv Ih ii-i.|. i

wil.li n-lVniii-i- ii> il, 1111:1 i- n i.ini; t'l'mii llir iikai iiunt- nf nllicr i mi-

or CiMiii the loraiimi ul' ijir iiiirk." or t'iciii till ii-iniftioii nf t

(•i>n|>liiii; a|ij):i;Mlii^,.'- nr a-* tn tlic iiiaiiiii'i- in wliii-li ilir cai-. wr

loadcil,' ' i.r t'riiiii llir aiiiimli' wlijcji 1 -.-luins.'* In ail |Ih-.> jh

flicaiiicnls. as is sli<i\v!i liv the ca.-i-^ cit^'il, the srnant is l»>iiii.| iH I

Ills kiinwlc.l;;!'. iiviiiliilili' to liiin. I'hi- iii.itnl nil (1 il-i'lr of tin- cim.
rinto. /'. /. ,t I'. /' r,,. v. r,,,il,s {\s\\H, that he w.iiihl nut li,i\p ti, ,11 v,\ I

CI Niii. Jiia. 7» N. w. ru'.i. Ill' liiii -tui..! MM tii.ii -i,ii.. r,iiii, » ;

Wliitliir II lir;ikiiiinii was yailty of In.il. r;. //. ,f 1/. /{. ('.,. ( Iss; 1 IJJ
TOiitiiliiiiMi V Tir;.'li«i'iiir ill riilinv "it n S. Isli. .'Ill 1,. ,il I II I. 7 Sup 11 I:

lliit i-ar litwi'^'ii t\si) tiiTs i/f lii;;s. In Ilir l|i;i;: 7'. m/« N. 1 . ,( \. ir, /,', f„. ^ 1,

phlll' Wlllll' III' Wils tn lllllkl' II <l>ll|lliM).', I |H!i:i; 'IVn. Civ. A|i|«.i L'.l S. W. III!

«liirili\ III' H,w injiiii.,|liy Uin:; iiii-lMij '-A .rnciiit wlm. ill <iiii|iliiiL' ..r 11

tK'trti'i'ii till' Ih:,'« III! till' I'Mis li':i\iMu' tliii iiiii|iliii(; riirs «llli ili'ii.|\\.»i.|.. iiu'n.,

Iraik. i> a >|iii'.t inn fni tin' jiiiv nii inn- ,iiilv ;;ni'- iii-iilr llin.i' ilrailu.'.. I,,

llirliiii.' i'\ i.li'iiri' as til till' iHiiiji'Mii' nf iii-;;li,'i'iil as a iiialti'i- nf law. i)~'...;

mull iniii-i . Ii'ilhnij V \h<l,i,iii,i I-. I,' V. A,,.,, .f /,. /,'. Co. (IHTTi lis M.'. 1

»'(!. (IHIIa) KMi Mull. lilMJ. (1.-. N. W. JS .\|||. |;,'|,. 1(1.

•'>"- ".\ III iki'iiian wiin. In limul .la\!.',')

"A hiail Inakiniaii a part nf wlinsi. |i,m tn iniipli- lais jnailiil «illi hiihl

iliity cnn-i-ti.l in lllliii).' tlic wati'- lank uliicli pinji'i'|« hmt tlnir miU 1

nf till' In ilivi' tluniii;li tin' nia iil'iili', -i.li' nf tlic traik. i- iliarjrcilili- »i^!i

anil wliii hail tilli'il it M'vi'ial liiii.'- iliii- I, luuv Ir.hjr nf Ihi' ri-k hi' has t.. pi

in;,' till' trip. iMlmot IrinMl- fnl pi'l ,111. 1 is lint in till' I'Mlii-*' nf .1 I

winal injuries rircivi'il liy ^trppini.' mi it hr alliiiipt- In ni.iki' tlir ..mi'lii

till' niaiiiinlo cnviT, whii-li. U-iiiu' nut nf mi that -iili' nf Ih' lark mi \.lii, ir tl

ri'pair, -lippi'il ainl injiiri'il liiiii. if hi' liinilicr pinji'ii,. wiihmit «i,.m;,ii

knew that t,ln' • iimt was ilri. . I Im'. l/r- l.,,lh,<iii \. r,l,l,i /', r.,. ilsiii. I.'

Oiiitmn V. lhhi,iii,,\ I,. .( 11. It. Co. Ma—. rj:i. r.: ^
. .;_':, it i, i;.-!

(ISIHII 1-J-J N. V. .;m. -jr, \. K. 1;!. .„.„..,' <,, alliiiii n iiiaki' a .Liml- i"i

"'A lailinail I'liiplnM'i' «hn I'liliii.l a kiiiil of rmi|i|ii,i; ,11.1 li'iiiiijii:j ill. 11 ii

(rap Ik'Iwii'Ii twn attailiril lar- aii'l a .ai^ air Ici.nlril in m ihiiiM,.,,,,!^ mi'im
sin;;li' rar In iiiakr a riiiiplin;;. uIhh' hr lli.i'^h.n ,( /', c. /,•. c, \, l\,il, ,

|«'ii;

i-niilil lint, -n' thr cmiiliii'lnr- siynals I
.'1 'I'in. Civ. .\pp. I. .'11 S. \\ .

siii i:.

nor till' iiiiiM'iiii'iil nf till' I'liyiiii' anil rais luaiin;.' ilinii'i! in ils'iin [:i j', s ii

apprnai'liiii;; hiiii. aii'l riiiiaiiiril iipniitlii' App. L'."i. 4ii S. W . Si;.;. Nn ailini .1

triiik whili' livr iinrmil inllril i-.ir- Irav- la' iii.i liitaini'il wliiir a In .ikrni.iii. .11

I'li'il ilown a j.'ijiili' fnr ."ill f.-rt Isfni-. kniuv 1. il^'c nf tin' ilaiiu'ir 'Lati-I l\

Htrikin;.' tlip twn ntlarlii'ii ears, anil llii' prnji'ilinir hinl. ainl willimil In ii "^ ni

wIiipIi' 7 Iravi'hil lictuis'. Ill anil ."ill iVi't drrisl tn ilii sn liy tlii' innilintm .
> 1

lii'fnn' ri'aihiii;: him. (.'athiriiiL' inn iH'lui'cn tin' twn ears tn inakr ;

|

ninitiini -s tiny wmt ilmvii uraih-. i> liii;.', anil. In in;; innipi'lliil tn -in. :. 1

Unilty rn 'iil rilnitnrv iii"_'li;;i'nri-. Mi- nnlrr to a\niil tin- liiinlii'r. fi'll ai.! i.i

humilil . Ahil,'ii,i,i' Mi, II, III, I n. 1;,. killi'.l. Il,ir, V. /..,i//.sm//,' ,( ,\. /,- I.

(IS'.Mi) 12.-! Ala. 227. I'll Sn. lH."i. . 1 sss ) 10 Ky. L. Hip. ."i2(i, !) .-. U
" An pinplnyi'c is ;»iiilty of iii'^iliirciui' .Ns.

in staniliiiL' to cniipli' ears on tin- iri-iili' " Nr;_-lii,"i'"i^ it a nrrr^^ary iaf. :: i;r!

of a sharp iiii vi'. -n lliat hi' i» cni-lii'il \liiii' a lirakiiiian sluml with hi- I'i

by the nintait nf till' lais. in cnn-iipiini'i' .'iin a'_'aiiis1 a >lalini;,iiy car « nii'i

of thr slipping: ami pa—in;: nt t hi' ,ir,i» tm a iiinsiiiL: i.ir In ini'm-. aiul vial

bars, when tliu c.ii.s an- -iilliiuntly sip- iiilin;; for a coupling pin lias lii~ aiii



I Ml] M:«ii.n.i:N< i; at iimk (tr imiuv. •»:..»

iMlil Id M'Ifl'f U |Mi^ilinll uliic'li «il p I I iliii tiiiiii minr.'i--arv

ki*. ill so fill' iH llii'v iirt' kii'iwii nr «pii:;lii \>< !.<• kimu ii t.i liiiii. N^r

is lie flii' flnm lni;lit;. iiic win Ic li<

ntntioiiiiiy i'lir, wlim lie i^it s tlmi il

lii> >ii;iiML-< til !*l'>\v ii|i ilii' ciii'-

III! ilic tr: ill li'iiiit >>l a

IC ••nuiiii'iT i-i ii'>i n'-|i"iiiliii;; Ij

wlih'li Mi'i lu'iiii; linci.i'i

the |ii'ii|"T iiilcifiKc h !- ,1 l:nMI WIHIT till' C'-llll't'

III' tlif ilcli iiiliinrs |i|i il is lliat llii- X rviiiit .ith mi|iIi<I to cuuiilc ciii'.H

ill iiiiitiiili, llu- iliM'li'iiii' wliii-li i- -ii-lailii iJ iii'lli li.\ ita-'Mi ami I'V llic

uiii:lil I'f miili«>rilv is that liir i|ii(-iiiiii ul' lii- fniiifiiiiiiiirv ii<-M|in, .,„.,.

is for llii' iiifs' fi" ilricniiiiir wiili ri'lii-ihcT in all tin- ciiTiiin-iaiici--

III cviiit ni't', am 1 that a cuiirl i" ii"l jr -Mlicil III aniii IS a inallfr

II- ai'timi Is iiol niaiiiiaiiialli' law. llint tl

is>liii\vii ihaii llial till- cars wirr in iiiMiimi

iiiili-« siiiiii'iliiiiir imirr

itcii\rrv IS alli.wi'.l

ii^'lit lictwii'Ti tl.i i|i:iiIhi)ihU. l/l//^r ill'.' ill finiil nf n ni<i\iiiir 'nr "ii ii i'Ink
V. ;..i/.. .s/i„ <{ M. S. /.'. r'n. (IS'i.M iii'.'lil III ilian:

lii.-i Miili, |s7, ii:l \. \V. mi. pMl.lliilV III lll.lUll

till

Uii

i|ilili;; link, (ni

\i>r/'i//,- ii- II'. A". I,,, V. <;,n,,ll ilii^ uM^ II |..iil iif lii^ iliil\

ilssTi M.I Vii, Til-'. ;\ S. K. \i:t: l.liis |iiii|.i.i wmv In |iirliiini it.

HiiiriL'. nlii'ii

III Ih.

l.l/./l V,

fiilln

><'(. I i'lr Tl 1

1

I |s!il I H7 Wi.

.1 I..V />'

limil it 7'/'ii

h) V. I.'il.f Cln.-uiu .( 11. I/. /.'. I'll. (IsnTi 114

vA Mi.d. \w. :i \. \\

N. W. liTtl. will II

It ».i lii'liI tl.al -'liL'.l

iilili' wlii-n III

ire WilH M'trr- i-iiIMI

fil*r it ll.l* Im'i

iiliiiiil -liiiH liii; 'li.i'

rilli'<l tll:lt II

;ir- riiniiiii;: fimii :i In Ti iiiilio an lnHir

Iriril t<i <'iia|ilp llii' |iIiiiiitilV w.i- tivir^ I" riiii| Ir »li.

Ill

tlinilL'll III' -:l\V I hilt tl 11' IT li:li| nut Hut

llljl Ml. I \MT

iiii'il til lii~ ^i'.'tiiil III -laikiii till

ni|'il lllr Irull

i-Ii,

I' ill iiiiiliiin.

lull. Ill^iiill

lit. »7. './/. m/. r.

lllilt 111'

. a s/.

On till

1. (II

I'lil ii|.|'i.il I
1>

\. \V. I 1. 17, II

<.»:l / I!. \. Huh r I ls:i'ii :i:t ('. ('. .\.

i-l liiiM" liri II |iir«'iiti'i| imilrr

I i.li'iii'i' li'is. IkI I '. S. .\|'|i. .:i. ill K. .'.M.

Wlirii' il lir.iki'iiiiiii. «liili' cinliin'irni?

iili.il iliiri'i'i'iit aspirt. lis III!' I'lrirt 111 tl

jiiil'jiiii'iit wiis tliiit till' iiijiii 1

1

;i liii'iii.in of N\\ iti'lii

M' III lll'i iill|ilr niiiMll^' lill-

I \ .lilt Iri-l .\ iiM ;1 mil illlil II rii

IMI-* \\;l- Mill ii\rr. il i|rIll!IMi

lit llrt!li'.:i'llt. lis lll:lltr III III -liiiiilil n.it III

III III.

i-iiiiiii'il, if, ill-

i:.'li'. Iii- fiiiit

n;: (iliiiik iitiil

ifiliiiL' tl

on a ihiik. wi'l wiiitii'i nun iiinir. in m' 'lir 1i-ii ii> . Ili.'ic i-i no iin\;iiyiny

riilihim-r with llis illll\

iri'M'Mt to <'(iii|ili' till' 111

I. IV

II,

III

[11,..

,l.l„-,l l,l,lll I II I \' III u

III' til.

I, .It III

111 nioviiiii (ills anil a sliin.liii^' .iiii', / .( .s'. A'. /.

aIiiII tlllV

1. tl irin. anil wiiIII

or .'l f."i :i|iiiri. Ill 111 K.iii. .\|.|i. isii

lllilinii liv f:ill

[lili's nf :i~lii't 1 til H inilii ih

[MIT

|irii|inily ur iiii

Si.l- lil'illL' SI.

,-. /\. //. I ( I. Hill I

r.ir. '.iii.'i. riiin-

ii'/'i. SI. /'. .(• A.
/.'. ',

I IS'.lli

il Willi sniii Till -tr.^t W.
,n liii.l nil tlio fact tliai liis f.iiliii'.' to tilV

I -In

lis lii-.vi.

I'lilirl I'lir till' plii

llil.l fur till' tl tli.it till

111,. till

That. sti'|i|iiiii.' l»t

[lilri «il» not <lll|i llih' 111. 'Ill llii.-: ill'.' ii^ to whitlnT
Willi niri III iiio- till

tion til iini'iiii ill' tl li'lll 1^ lint 111 ,'li

\\ il* lii'L^liu'.-nt .'! tint

.

I'lrl niiuhl 11. 't 111 iiil'rr n. 'jli.ii'lirp

;i- a inattiT of law. was .h.lii

r '-I: litl.r Sh, ,f 1/. .V. /". rn. will r.

in in iin.li ilakmu; to <nii|ili' ims iii ninii

till ri' IS tio *'\ ih'iilet' LT'iini

Is'.'li III! .\li.h. .")!iT. I'll! \. \V. .'ill'

.!•/ .Ill V. Hint .( /'. If. U. r. I I'- ll h:

lh:ll till

,|,.l. 'I

"I" -I W, -o ^ri-,it as to

'.linai-ilv riiiiiiiL'.iiiH

tin \li--li. .•iii; )1 .\, w. i;i-.

-

I'liik niiiti 111. Ill iiiiikin;i tl

u.i ;.i

ic i-inljM'liiii

r. I! issiii ,-,s Mii-li. iiliHid I/, /.'. ''ii. V. ir.iii.;./;)! (isii-j) 43
Jil N. \V. ••nil : /.-..',/, I. Etixl /•.

I
. •( ';. It. (

v. s. !;

o. ( IsiU i ST (iii

,111. .s- HI. .\i.ii. :i-Jt.

(i:!l, l( i- I 11.11 to hill. I. lis il niatli-r of law,

that a lirakrinan w no. in I hr i-niii-.- of

.\ lii-akt-iiian is not, as I'lallrr of law, liis t-iii|.lii> im-iit. jj.i.-- l.i-t»i'«'ii .iii-. niov-

(Tiiilty of contriliiitni-y nr-nlifionce in go- ing at tlii> rato of 4 or H tnili'-i an hour,



'(If"*^

i»5a .M\-n i; AM) m:i:\.\.\i. !• IIAl'

I'Vtt; fii f" 'ii-fj in ulili'li !| imhiI. hihN (•..|i-|.|.imI.Ic .lilhrulr

ill "Xlnii'l ' ., f..ll|.liln; pill jiimI i- lliii, -illijii li(| III .l.ih-.r, |..|
;,'<

lliu.-iiiillv 1. iiii'-, iiini 'Mill. I' iiiri-iiiillv liM'.inli n- (•iiii.liti..ii .

i).f iliii-triiH- !' ., ii|i|i|ii',| ii|,|,ciir. ii, Ih. ill,. ,,iil\ t'iiir ..nr. in

'J^ iJ"' '• '"' 'li." liirlliM.i .,f nHl|iliiii: iMr». it" ||..| M.iii|il''l l,.|i

i» L'liili

n/./.,, /,' /

;i.> Hii

A l.i.il

llllllly r|

|>lMtlnllll

.IM'I »,llk

of .1 kIi :

llt.lilll I..

i:it, ii
A railK

llf law, ;.Mli

till' lllirk il

') iiiili"< nil

'Ii

i„

" "" <> \ ill v. I In ,,f t,,.._,|i:.: .„,, |„ ,,tl.iM|i)ill_' (.. nil. .'11,1

' '' (I'l'li IL' \.'^> ..II- III. .Mill. ,il III,' nil,' 'I
> ,,r 1 I .|l.

"'"' 'iM III. Ill-, ill \ i.il.iiii.ii i.r .1 I. .11, il 111

ii-i'l II- iiiiill.T nf litw, „i till' i-i.iii|,,iii\, >lu,li, I, \,'\,i I,,,

-t,'|,|illl'.' fl'.lii II 1.1,11 ill I'lri, I .ll',|,,_ ,|,',| |,y h.ilill.Ml ii„
!' I ,ili' ,,l '1,1, k I. Ill, III MJili II,,. (,,i,,|,iiiiy''', ni',|iii ,,„i
I'' I 'il i" ' >»' I il .|ii.'-ti,,ii (ill I 111. jiiiy, II .//,( \

I- .-',»>/,,,,. /•, (•„.
( iHiiili 'm ri,,h, ,>

> Hi rill. ,;;i.

M'l'. "" I" /•"'• /'" if 11. // '" V (

I I'^'iii i!i f. ,\. li.ii. : I'. S \

.1. .'- iii.iit.r i;.-,l. 7;i K,',l. ill-.', ii «a, i„'l,l tlni „,„

" .1, L'lll.L' OH Villi, l."»"« iK'tHll'll I'lllH I<I1IIIIIIL' .i'..'l! .

(ill .il„,iit null'* .III liiiiir til iiiiiiiii|,||. til, I., ,,|,
,

''• I'lll ,11 |illl' ihllk ||i;;lit whin till, it I I- (li'/,ll

1
1 ,k,

I

III lll'L

lllll 111

lilt' II lllll IN till' ili.n\!,,..i ,,l :i I'lr, Willi .11, iw ii|„iii it. Ill a pnii uli,i.|i,
>„,rfi V. I •,,.„i /', /.' r„ Is'i;, ,-,H (1,1, k, ii,tiila.... ami tin' 1 1. h |.i,,;,i

Kan. .sill, Vjipx. ."ill I'ar. s7:i
i i.i i !„• n. almii' llir l'H'IIIi.I. w ' ' ii ii-,ii,ill\ i .i

-lilt of til .-.,,,11,1 a|i|ii'al 111 till- la-r. ami likil.v to Ik' .Il|.|i,iy. .-[...iilh
»'' 'loll' JO i„/,„i, wlii'ii 111' 'lia. ill I L'i»i'ii jiii -i._.ii,ii t'

\ -I i.il l-:i'liii',' tlial |il.iiiiii:r wiiH tj iiLjiiii'rr for .1 ji.iiil kj.-k 111 |i',.
,,,i,

killi'il wliili- till. .,ii|.lii|,_' i-ai - uhii'li wii.. i-, ii,.l. a-. iii-itliT of law, fi r 1

i;oiiiL' ,'i» 11- lilt.' llf 1 mil,, |„t li.nir. ii,'L'liL,'ini'i' ; ami tli.it tin' ,|ii,-i..i

III ill till' liiiii' kiinwln;.' tlial 111,, tiaiii wli,l!i,'i lie was mtilliil to i,,,'\,i
ua- .,»iii tu .,lii|i. whrii 111' i-i, lllll liavf -hmilil liatr Ui'ii -iiliiiijii,,! to tin- ptiv
|n 1 loiiiii'il till' ta-k »af,l.v. wliiili. Imw- \\ lii'ii' a riiiii|i,iiiy lian a loli' |iiiir.ii

• iir. wa- ii.il iiiiii-iiall.v lia/.inl.iii-. ait tint' iiii|iI.i\m -. Inpi in iMtw.iii , i.

I" I till 111, il. i-. lint ill, ,111-1-1, lit Willi i\ whi'ii tli,\ an iiiii\iii),' at a »a(i' mi, mI

•ji'iii-i'il X'Tiiiit f,.r |ilaiiilill'. Ihimi.irw ^|l^lll. wliiili i-. ,li,iwn not to liav,' Imi
rliif.ifi,,. If. /. .( /', /,• („. (|ss:ti lil i.\,i'i-.|,',| ut till' time nf lli,. a,.i'.iii

Iowa. ."ill. 1.") \. W. .'liiT a Inakriiian injur, -il l.y -l,'|,|iiii:,' n ..
,i

.\ -.lui'lal tiiiiliii!,' to till' cITi'i-t lliat a ilil.li iniiiul la- lirlil i,, i:lit.',nl a- i>, ,t

liiak.iiiaii. wlill,. w.ilkiii'_' ill fioni iif a trr of l.iw. U'.aii-.. lie walk,. I ln'l i.iii

-l.iwi_, liM.kliiL' train. ili-,',ni'ri',| Unit tin' ,ar,. if it a|,|i,'aiM that hi' li'ii '"

llii' lal- 1,1 wliiili it w.l- 1.1 111- i',iil|ili,| kll,iwli',li;i of till' ilitih. Ilolh hIik !. v.

wa- iii,i\ iiiL' fowai'U him : I hat . ii|i,,ii as- l/i.».'.,/,i /'. /,', r.., (|s!i;) Itl Mn '•:,

ri'itaiiiinu' tlii-i fa, I. Ill' ,:i,| mil -li'ii iiiit :iS S, \\ . 7J;|. AHinncl jn l;.iiif in

at oiiii' iM.iii li,lw,,ii till' rail-. Init rr il^^'Ci Itl Mn. ll.'l. 41 S. \V. ss;. Tl.,.

inainnl in frmil of tli.' train iiiilil It lai- in ihi- ..i-r witr iiiiiviiii.' at a rati'

>>ii- on till' |iiiiiil ,i| iiii.'linv til,' car; "I -l or 4 niih'i an hour, wliii'h. :i.,iii'l-

iii'il that. Ill 111 hi- tlii'ii iitlriii|iliiit' to iiit' to till' li'-linioiiy ,if i'\|ii'ri.'iiiri| 1 111-

t'. t mil ,if I hi- way, hi' --ti'iiiii'il into a mail nirii, was u na-oiialily >.if,' i.iir

ilitrli. nil. I. ^Iiiinlilin;;. tliri'W his liami of s|ii'i,l.

,111 the iliMWliar. wlii-ri- it was <-rii-lii"l " .\s, w lii'rr a sw ili'hin.iii hi'IiI l„ l«i,'ri

liv till' oihrr iir.^ilii,'- not in',i'--: rily lars to iin,',ir|ili' tlii'in wiiil,' in -li,«

-how that III' was ii, :_'lit>,'iit. w lii'ii' thi'ii' lion, ami ii-,',l a stinii' as hi' w.ilk. 1

is milliiiiL' til sliiiw till' ratis at wliirh al.ni.i: to l.in-i'ii tin. jiin. iiiiliy \. I'lu-

tlir train iiiiil tlu'i'ar wrri' nioviiiL'. ami. ciii/o it .V. 11. /,'. Cr,, (ISHT) !i."i \\i'.

so far as H|i|i.ars, he iliil mil kii.iw of Hill, 7(t \, U . lill."). Or « lirri- a -uiiili-

thp mliliti.in.il ilaiiL'i'r irralril hy the iiiaii iitli'iii|ii,.<l to maki' the roii|iliii'.; ns

• lilrh, Ittiinl V rlnr.npK It. I. .('/•. It iliri'ili'il, Init, nwiiiir lo till- fail llial ln'

Co. ilS.s.i) 111 l.iwa. .i.iii. 1;( X. \\ , ;.il. rniilii mil pull lint th,. ....r |iin. ,ir d'r

1(1 \. \V. -2117. Kir-t .\|i|ii'al ilssoi ."i.") s<inn' oliirr ,.iii-|.. .Ii,| n,ii sin-,,,.!, ami
Iowa. l.'l. 7 \. W, 4I1II. fiilliiwi',1 till' cars as tli.y imni'l on.

\\ lulln'r or not a switihinan is Ljililtv trvin;; to hiiioM' the pin. until .ii- luot
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1(1 us(" !iii iipiiiirjitiw ]>i'nvii|i<l liy tlic ciiiiiiuniy fur tlio «|i<M'i;il |iiii|.>

of oiiiililin;! Iiiiii to coujilc or iiiicniiiilc iiioviiiu: cars wiilmiii i;,,,i

llOtUIK'H lll'lll.'*'

\Vlictli< r nil ciiiiiloyrc wlio, wliilo ciiilrMVuriiii; t/i ;hljii-t. t.lic lii

of a moving; cur, runs Imckwiirils in front of it. sliotild ever lie a!!'i',.

to recover, is verv (|iie~lioniilile. His nej;lii;eiic'e wmilil, ;it nil i-\rn'

sc<'ni to he inilispnlnlilc wlieii tli<' c:ir was inoviiii; ra])i(lly.''-

Soni<' courts seem lo favin' llie doctrine t.liat. it is foi" tJu- jinv

say whether llic <hini;crs of nneon|ilinir cars while they are in m !!.

arc irrcat< r lli;in those of nni-oii|i!ini; them while they are stati<ii:ir

and that, the inference of nei;lii;<ni e is jiereniiitory if it is tlin> Iniin

as a nialt<'rof fact, that llie former method is t!ie more ha/aiil^iii-.

Iiut if this is re. illy the etrecf id' llic i';!se~ cit(>il, they ar<^ incon-i-''
:

with the iicni'ral ])riiu'i|ile which dednres tli;it the essence of tin- ii;

paltility which is infeirc<l from ihe ^(lection <<{ the mor<> nn-:il(

two eiinrx's i> lh;it the course selected was |Hi<ilively unsafe, niid ii

nK'ndy that the other course was the safer. S*-!' § o.'i.'i, xiijini.

it ur liMviiii; it niii\cil so slo\'ly tli:it no atlc.in|iliiii.' to draw tlip ('(iiiiilin,' |ii

iiii iilciit I'liulil iH'I'all liiiii. jiirn|i-i toiin wliirli rcsi^tcil his clVnt t-^. I'lnn i,,i.l

\\u- \n:\ki- iKain a( tlie rrar of tli.' ti'iidcr Ihnisinn .( T. C. It. r,i. {
|S!i.-,

,
-:i [,.

wliili' till' fii;;iiii' is liackiiifr. In iiial«' a s!l, :!,•! S. W. ."i:il. .Mtinniii'.' I
Is'.i:,

; T.

('iiii|iliiii;. ami alli'iiipts to iciiioM' llic (
'i -\|iji.) I!'i S. \V. l."i."i.

Iiiil< fnmi Ilic ilravvlirad wliili' nalUiii;; .\ inaUi'inan's iM'jr|ijr,.||,.|. in :iii,i„;i

slowly iMrl^wai'il, and is iiijiiird Ity luiv- inir lo iun-oup](> cars while in ni-ii"

inj: hi- foot ran;.'lil liclvMnn Ihr i ii -^. -- l;i;o\\ ii.t; the ali-riicc of a liandlio'l .

is ;j;nilty of contrilnitory ni'^'li;.'. iirc tlic car. prevents his reeovi'ry fiHM ii

I'iiiinll V. Ittlminir. I,, rf 11'. /,', Co. ioni|iany for an injnry <an-ed I'v i >!

(|s:iji IJII N. S. (Kl'.l. -Jll N. K. SJV A fe.live 'roadlied anil 'the lack ol -m

lirakeni.in who. v\liile enni'^'id in clip- h.iiid hold, ttliiii rf M. It. i'li. v. /.'i

liiiL' fieiyht ears. ^'oe< on a li^'i k lovi'ied lls'.liii .'Ki III. App. I'ili.

with «Mow. a lew feet in flout of all "' \\ here a tirakenian. liiidini; that tl

appioaehiiii.' train, for the piiipn-e of tever pio> hied for e\ti net ini.' a pin fru;

in-erliii;; a link in Ihe drawhead of the tlie diawhead withoiil ;.'oiiiLr 'ul"r. ;i il

ii('are~t inoviiiy ear when it >lioiild leach ears was defective, stepped in'twiin il

him. is ncj.'llj;i'nt. i'mriir v. I ni'iit I', cars whih. I hey wcri' in iiiolion. in-l.M

A'. Cii. (I'.Hiui (II Kan. -1)7. ."ill I'ac. 1(IT."> of ii-iii^' tlic lever on the oppo-iti ~i !i

(for the niliii;; on the liist appeal, sec he is f;iiilly of iief;liL'encc wliirh wi

Hole lli, .vH/o</). prevent his recoverini; for iniirii

Sec. howe\er. /,'!/.< /,'<ie it If. It. Cii. caii>ed hy his sliiinhliii;; while u:ilkii

V. Ciiiiii I IS!I(I| 111 ( .
('. .\. (i.'il. :'i7 W iN'lweeii the ears. Mmri.t v. DiilnHi. .'

S. App. i>:>A. 7:i Fed. dlL". note KI. X. <( I. A". I'n. I llMll 1 17 ('. ('. A. iM

siiiiiii. liiS Kill. 717. I'oinpaic S ;!.">.'). siih.l. (ili

.\ swileli nan .s. as inallir of law, inlm.
{.'iiilty of I oiilrihiiioiy iiei.'liL:.'nec pre-

• //oH^^)/l <f 7'. ('. If. Ca. v, Smit.

cliidi'ii;.' iceovery for 'iiijiii iis le^iillmL,' (l*".i(i: Tex. Civ. .\pp.l ;!S S. W. .'il

from one of his feet U'ln^' caii^rhl he- Writ of Knor Denied in (IS'.Mii :iii Ti\

twccli the rails at a switch and hi- he- l-^l. 'M S. \V. !iS."). ( oinparc /-'oo '/ >

inK run over hy the cars, where, with Ih liiirnic, I,. «( II'. A". Co. ( IS'.IJ IJ

l.iiowleil;.'!' that "the cars were approach- .N. V. (id'.h I'd N. K. S2."i, note Jn. v/(;.mi

ill}; the switch and that there was no "rrmiu. I), it /.'. A'. Co. v. ;'/,•/

one present to si};nal the engineer to ( IS!)| ) 42 111. App. (142. Sceoml \;i'i:i

:.|op III ea-.- oi d.ni-er to liiiu. he .oil- ilS;i:!i ,'i2 ill. .\pp. --'',
; hrai.i-ii:.:::

!'•'

tiiiued to walk between two cars while into cattle guard); Uendcraon v. Con*



I
33-1] NKGLKlF.NiK AT TIMK. oK INMIUY.

Ill (Piio c!\>o a Federal yul^i- -ecu:- to 1 l;l\i' a-.-\llili

fi.-.n

1 ill lii- eliarp'

tluit,. \vliat< ver iiii Ih liie eiri'lllii>l:ilie<':^ lliv .he.l.

tci ccdllHe or lllli-iill|ile ( ai'- ill iii"li"ii 1- 11' lii;> III,

el lit' aII<Mli|il

a- iiialter of

Tl lere l.-i al illi.irilv I'm- llie view ilial. liii-

lirnllolmeed .MilpaMe Kv a emirt, wlierevd- it was .I'.iie

aet iiiav Im-

liKTelv for

|i\ir|Mise ot aviii;:' a little tiliii

{•',,i' i.llier ea<e- a- !•> iiijiiries ii ci'ived ill v<>>iipiin ITS, see

vuiid. C-i), ;!••-:{. 111'. //*/'

(lOa) T iveliiii; en ihv ;iv ears opera led in a daiiuei-oiis nian-

iicr.

(11) Takiiiir a daiiyi

(12) KidiiiiT on a pii

losilioii on a liiind e

car di'Wii a stceji iiradc

il'^ssi 31 HI. App. "•")

ilontl.

(similar ac< i- pii'^licil In- a pa car n *liort ilis

tnnn'. in ><r llT to >llMMt it lIpMM a ..w itcll.

V. riiiiili sluii.

is'.i:!) 5.-. VVil. 24S.

C. d C. If vli. lie »a< rripi ir.'.l t. lip: IIV (ll:

Ml-, aihl w:i-* ii'it fwini -hr.l a tii-Ui't tr

iixim .'>">

IK d- /:. /.". f'"-

III. App. <i:is II

lliix.1 li'lr ill p:l->(*li;r>'i' iH tll( -uilrll

lit was /liilhr V. \ii( Vol/, .1 Q- ''. /

ilv lit llic latr of 2 mil'- an lamr
.iiilv

lint tticrc tliP spci-i illv il^i

1
1MI!I| IJ

llllil.

\|,p ,
l)iv. JSIII. .'is N. ^. siipp.

aNo S :tll>. iioti' 1, iiifni.

that a IMF wa- tii I,.' uiir..ii| .l.cl
' It is nrL'iii.'i'iii'' f'lr a I'l'vant to

fidiM till' ilrawliar of an i'ii;'"h'

this I'iriiiiiiMaiiri' i-

Inlets ^laii.l on a liaii.l i-ir witli liis liccN pn

to 111' a jiiiiin: <ni T till- fioiit rilu'i' of till

1,1 roll

IM-I' i~ 0|

111'' an il ilillriiiitiatinj; faitur tlic an I with Ilis faiT tow.inl- tlir nar of

i|.o>.(l to //"

;,• I. <t /'. H. «'.

l.-| N. W. .">!i7. Si'P no

r7(i('i(;/o,

( lss:ii (!1 lona, 5l!,

rl V. Ohii Hi I, /.'. <
( i-

it(> If., i(;.i

Coiiipiin" till' rulin;; that an .niplnycp for

41) \V. Va.

A railioail eiiiph

ISS, -Jll S. K. '.'--.

rannot rccovi'V

nil injury oauiiu-fcl liv ',!• falliii;

ivlin ;;oi,s iM'twi'i

111 »

I'n the
1
lilot of a moving.' a liaiiil oar -II ililmlv St.,) j.i'.l liv 111'

to wliicli it

fill" till' piirpo-c of ini.oiiplini.' Ilicni is .-ittin^' on
i-i'attai'lii'ri plovers in cliarop t'liiTcof. «hiiv lir was

till' front part of the saiiii

it that lie can in a

I"

...I'lit. if it is apparcn

loriii the work without piittin;: hiiii- in -o

I'lo-s iiinmii'r. ami his nc';.'li'.'i'n

ill iiiiir on

ilf ill that pn-itio lfo'.;/i- J-^<>. It. lUllrrninll. II. if .V. I. H

itriliiiii'l to the injury.

V. I'lirri^h

lliunir I
IS'.ll) 94 Ala. r.W. Ill I l^'tT: r< N. <'iv. -M'" III S. W. I!l|.

Sn u'.V SiKoiiil Appeal (IS!!,".) Km Ala, A railway lonipany is i.

24,-1. !!• So. 7H4, |H;r-on,il iii|iiru's to an eini

\ biaki'iiiiiii is not (iiiilly of con- w

it lialilo for

Io\(,<' who.

hill' woikiiiL' t he flout li'\er of a liaiiil

triliiilorv ncHli.u'eiiee sO as to
|
ireM'iit a ea r miller the oriler- of Ih' tloll hosi

for his ileal li in the wi ek of stniek hv the lever ami kiioeUe.l olT

thit

of III,

,vhile lie was on one

whieh were lieiii^ pii

if siiveral while stoopiiii; to niovi' some I tooN

ilied alieail pla.e il on the lloor of the ear hy tin

eii'^iiie in aeeoi ilai!nee Willi ell

if when he eiitere'l the eniployiiieiil 1i>

istoin. tion lios

I 11'

Ithoii'.'li ho his workeil for

the company lint a. few ihivs. .1,

\\:is i'_:nor:iiit o sllel 1 (Misiom liiit ill the l.oiii ivillr ,f \. It. ro. (isiu) !!.> Ky.

Ilf Ilis -erviee aseertaim ,1 tli:it the .>:«. 211 S. W. 'M).

( ir- hail to he so pii

ii'ii-iiiiMhlv neee-sjiry

shell. 111 it >il
" .\ servant who travels ilown a ssteep

for him to iiet on prra.le on a p i-h ca r I in pi icieil with

I!, li 1(1 ili-cliar'te his iliity : ni

leh that an onliiinily prudent eoi

• I the ihin- any apinival lis liv «

ilrolle.l hy pi

hieli its speeil can he

HIS riilii"-' upon it

I'li-iiTi -itii.il .1 as Ile Wiis v.o'.i hi h: iiiiiol ri t/i7/r I r. R.

1 it iiruileiit to do -o. /oi-./ii I
|s<ii I J Mel lary S7, 4 Fed. 7(iS.

e.i:li .-.7 Ark. liiO. -'O S \V. on leiiid who jumps on a "push

\n ea.nl. is not. as irntler of ear" witlioiil ;ikes. de-i'jned only tc

liiw. guilty Ilf eontriliiitory

ril.! ',' on" a flat car which was
'liijence in e;iny Ii aleri.il. Willie i'oiii'_' dow n a -li-ep

iri- III , ., i I , I- -

being "•rade with the wind unfavorable, alter

= i--

I i

I tl

i I i|

' i ;b

m
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R(iO M.\sTi;i; AND SKUVAXr. [riiAp.

(1-'<) rtiiiKiIiiim: oil a <l<i;iilcil <iiuiiic wliicli is liciiijr (Iim^^u^'I

to tlic trii.'k.-"

(N) .MuuiHim;- or rcnialiiinj; on a car llic >\nti\ ot' wliicli (mh

lie coiiirollcd.""

( l.">) 'J'akiii^ a |io>iiioii ilaiiiicroiis willi rct'i'i-fiicc to a cnal cliiiii

335. — cases not relating to work on railways.
—

'llii. docj in, -'..

at, tiic iH'jiiniiinf,'- ot tlic last action lias also hccii aii|ilic,|, as -h.. - n

tlio following; pai'ai;iM|)ii#, to actioiiri for injuries i-»cci\cil nii.lii' ,

euinsiiv.'ccs nicniioncd.

(1) Taivinjr a danmTous position on vdiiclcs diawn liv lioi-,-.'

tH'inu' Wiiiiicil tli:il it i< (lMti.L'i'riiiH. is " An cniiilMM.c «lio kiupu - lln ,1 m
(jilillv (if siicli colli lil.iiliiiv mvL'li^:iMir ill of iiiai f.illiiil; iliiw ii .\\ clmt. ,

will ili'fiiit nil acliiin to icc.ni'i fnr liis net itcomt fur mii injiiiy ciiii-i .1 li>

ilciilli ciiiixmI liy jiii'ipiii;.' fioin the cir liiiiip of co:il ^liiLiiii.' Iiiiii wliilr ., i

to iiKiiil a colli-ioii wiili fiiij;lit c:ir, mi iiii,l,i- siuli cinitc M'vcnil iiiiiiiil<-- i. f

a track for wiiicli tlic liii'.'ct slimvcil the the time he is ici|uirc.l to mnn,
Kttitch was set. hut which fact he <li(l «(irk iiiulcr the saiiii' in ic|iiiiiiM.'

not oi).,crve. I 0/7, v. A'Ihmi.s CiIii. C. d track, iiiilesi the cin|ilovcr or il- :i .

.S. If. rv. (lfi!t;i) It; Mo. Ah:>. 22 S. W. were ;jiiill.v of fjios ii<';;liL'citcc iji , ,i

I"^l. inj: the iiijiiiv. I.iinixiillr t( .V. /,'.

'"Wlieii' an cnu'inp has been ilcrailc.I v. \\,ill.ir {l.SOT) !!• Kv. I.. i;c|i. :ii;:i.

an<l tin vaiits of another compaiiy arc .'^. W. 4lil. .\s to Kenl'iicky iloctiiii..

I'liileavoriii;: to pull it on to tlic link fcried to in the la>t clause, sec S .1

liy iiicaii- of a rope haiilcil upon iiy an- >iiIm1. c, Kiijirii.

other cnj;iiie. the ipie^lion whcllicr the ' .\n cinployic cannot recover fn
eii;rinecr of the ili-railcil eii^'inc wa> yiiil- juries oeca^ioncil liy the failure of i

ty of contriliulory nc;4liu'ence in ictiirn- cniploycr to provide Millieieiil air..iiiii

\i\\l to ami rcniaininir on it while the ilations for convcyiim her to her \t\,uv

power was liidn;; applied is for the jury. work, where the lack of such aii.imn
Hdlitilxuii V. Iliisliiii it .1. A". Co. ilS'.l.li dalioMs is olivious and she ride., in

lliO M.iss. l!tl. :).") N. ';. 77.'> (rope broke nii-afc po-iiion. .Uriiiiirl: v. si, nil,:

and hook Hew haek and slrmk enu'ineer). I Isii:! i inn Ma»s. 47t. ;i.'i N. K. I in

"'When the dcfciis<' rclicil on ill an \\ licrc plain! ilF. after a year- -n
action for injuries recciM'd hy a switch- in diixiiiL' a coal truck, which \k,i- in

man owini; to a colli-ion hclvveen a car ly low eimii.jh In pa-s under i: i« nn
which he had inoiiiitcd and trieil to ~top the coal liin when I he driver »a- "ii i

and a slalionaiy one was that he had seat, was injured liy alli'iiipl in;; i"

inountel the ear when it was nioviiifr at main on the -cat wiiilc driviiii; cil i:

a dan^'eioiis speed ( III to l-J miles an der it with a new truck, wliii li n

houri. it was held th.lt the properiharjie about 2 feet liij;her than the old .n

to yivc uas thai, if the juiy lu'lleM'd he cannot recover for the injiiiy, -in

that the c.ir. wiicii it ivachcd the plain- the daiiLrcr was an obvious one. ]lill

tiir. had attained sinh a danj;croiis rate v. diirnir (lIHMIi ."ilj App. I)iv. -JTii.

of sjieeil that a pi iidcut man in hi- po- \. ^ . Si p. Hl:i.

silion woiilrl rot have bo.ndcd it. they \\ hctiier a teamster ciiL'aL'ed in li.n

should liiiil for the defen.lant. Tims if iiii; bark over his emplo\cr's pij\,i

/'. A'. r,i. V. A'lii/ ( lsii."i) SS \\,\. r.i'.l. :tl roadway is <.'uilty of conli jl>uli.r\ H' _

S. \V, llP.'iS. jreiice for injuries su-laiiicd fioin a .1

The mere fact that a lirakcnian or- feet in such roaduay. in dri\ ini; ii""ii

deled to run a ear loaded with stone hill while sittinc on a load, wiiii '!

down a de-eendinjr ^'ladc did not aban- sob".; of his boots even with the fici

don his post ami iunui from the car at end of the load, and with iiotiiipj I'

the first instant that he saw the brake his feet to bran. a',',iiiist. is a i|i-ii

was not aelin;.' properly does not show for the jurv. \>Ikiiii v. Slimi , \'''.W

that he was iKw'liirent. '.V/"i"Wi"v v. If. Iil2 Wis. L'Tt, 7H \. W . 417.
.V. Iluiil <hit)iitr il). tl.sliU) loll Mass. .\n employee in a buildiiiL' ^>i' '

587, 'ii N. K. 1134. though 1 Iiticcs that a tcani-lcr Ax'v



Ni:(iMiii:Nri: at i'imk ok inh i-.y. 8G1

(2) Takin^ra pn^iiinn in wliidi tliiTO is tiainucr tnnu the iiinvoiiu'iit

uf ;iii <'lc\atc(r cayc-

; :! ) (loiii;:: (111 to ai iiiMfuro sti'iictiii't'.'' Compare cases ci ted

111. infra.

ill!.' lip III fiimt of it with a load of son wlio liiis liiroil liis latior, and wIm

111 if k^ tllHlW

III illi

3 lli^ irill- III ilv over till' was millml while nil I,, iif til,

lit hitcli till' liiiisi- vhii'li

pirilicl mill ri~tli'ss. or put anv
liaft, it ii pi-iipn- to iii-tnict tliat plain

till' was not iii'^ili^'i'iit ill

tliiiii:

tiaiu^liT on a |

iili-r tlic wlii'il, p with till' III

llT-

alh till' ilc'vatiir. if iint—arv in (ipii-

lank hadiii;.' fi tli( it. III h( d to thai,

aijiin to the liiiildiii; to "pa-^ liiii'kH duly and w,m coiiipi'lliMl to olii-y tlir a
1

llliplliVl'I'S IIIihi' ti'aiiislcr to other <

lif hiiililiii''. and is injiir.'d liv thr hoisfs sir

lit, then III' in U' al-o a fiiithcT ill-

tlif hmlilinj;. ami is injiir.'ii

suihliiilv startini; and tin

tlif plank, is <;iiiltv oi iic-liu'(

Iniil V. Mchilush I1SM4) Uil Mass. J.->:1, i

iliiiii that he was ni';;liL'<'nt if tlic

' down (di'vator iiiii;lit liavr liivn opi'ral d fii

(;.,./ thpoiil-idi' witlioiit L'oiii;,' iiii

liit'it a- SiK^ Ml 'I.

Ii'r it, llnl-

V, •hitmir

37 N. K. lii'>. .Iiiilp' Kniiwlton

ntiil in a wi II- d opinion, on
(imil) !•:! M.I, 4(U, 4'.l .\tl, S47. Sn
iilso note '), iiifru, and | XW, nolft 2,

iinil that it was for the jury to say infr

,\ Ill-Ill r the plaiiitilV appi uted the lere ean 1m> no

al <liara<tcr of the teiiiii. in view «iif till

ivery for

lahorur while In

fact that he hail lieeii doiii till ikiii!

injii-

d l.y a

voluntarily nn a temporary

rk ilailv for alioiit tivo iiioiiths with- tre-lle. known to hi to be in a dan^-er-

I'ident, and n Ldit 111 leeii jii^li- oas iditiiin. when the remedies to pi

licil in inferriiiir that the horses wen not vent iniury wen entirelv in the hands

in any maliri.il ies|

tliaii tliosp on
kinil of worl.

I i liar

el le^s ini-twoi lliy f him ami his fellow workmen, and had

Iv Used for the sanio eon-taiilly lieen a|iplieil hy them in pin

siianee of eeiieial orders fnim their fo

,\n cniplovee wvho has Iii'en for
"I

time enj.'a^'1'd in the ii»e of an elevato

whiili runs only from the lirst to the se,

Cnrr ill v. /'i ii/ivi(/r'/iiin <'iinl Cn.

(
Isss I 1 Monau'han. ::i4. l.-) .\tl. fiHS. .\

omluetor who. Hitiioiit ooinpiil-ioii or

111 lloor is guilty of eonli ilmtoiy essity, attelll) its to take

Ii: when n piisliin^ ii|

III

lip till liv aeni-s liriilu

is train

11:

ihiili the ear was loweieil, and ie|

ill'' thi aet, without .starting the

:it. Hood, whieh. to his knowledy

ir, Iv to render it iiiseoiin'.

iftiT an e\traordinary
IS I'ke-

li. it hi? head into the well to >e vhat '•„/»

is ne;rli!/ellt.

.( 11". A". Co. V. Ilridrirs |
ISSH)

- the matter, knowing the hotloiii o

tille car was on ly f. feet ahi 111 Wll

f HIi .\!a, 44S. T. So. Sfi4.

Where the insullicieney of a scairold

fitter il on it

struck hy the ear and injured, when he to suppor

fiiiild have examined into tin

safciv hv simply going iip-taiis.

pini \. \\,l,sl<i- (ISlhli |."il M,i-s,

X. K. 842 (1S1I2) loii Ma-, 4S, :iO N. K

t the workmen and the material

oli\ ion- an eiii| io\( iho

Mm is inp Mill hv its fill eaniiot recover.

121. H<i I V. frrsiith I ISiMM lot! Ca. .-.fi-.

:t2 S. K. (.21, ,\ll elll| iloVl iinnot lie

utter of 1 iw. to h.ive done an

\ii einplovee in a mine w ho knows

tli,it 1 empi has

the cage w ithoiit a sigiia

-llrh I nirihutorv negligi'iie

iledly started

guilt v of

ilTpi'-

lllineee-s:irl

St meting a ji

Iv da net ill

iltfo

a pii'ma I 4J f.el ahi

from will

xe till

hieh to il

id in

iilailder to gid on the plat-

ry for his deiitli hy pla

ii!'_' himself on the oage in a |iii-itio

Vent a reeovi
form, hy the -ejia ration of the parts if

\hieh he is iiijiin

vliirll iihl he rendered dangeniiis hy
evii:leiioe that tl

-liirtim; if thie cage, when till

iial was greasy am

1. where there is

ahoiit the joiir-

I unsafe. Staiidnrd

cs-itv therefor. Arntr ff„il Mill.

><• '^ Oil Ci /{oirl-iT (IS'.I.')) 141 Iiid. 12,

:!;;i. note 3.

anil note

Mrlrtr (1S!14) 5 Colo. .\pp. 2ii

'. ."lOt'i. Compare eases cited in

iprn. :i:iii. note

of the pn-^etit se

4it N, K. 12S,

.\ miner cannot recover for injuries

leiiivcd hv the laeaking of a nitten

t of a walk laid aiToss

n- of the mine, where
iii'mi. iilaiik tiirniing ii:ir

ti'iii iiv n roll

den t;

tiiiili.

he ki

i.hii'l-

I- 111 a »i

-iun.il hy till

vatnr in'a hnilding belonging lo the per- geiii> rii|ii

if tl-

Mil I'l

-.1

wa- no -11

liiiii

iiti.ui of the

Men ellier-

)-e himself
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(4) TakinjT a posilimi rciiili'ici! ihiimvn.us liy iiinviii:.'- luiicl

to the dnn^r of n'alkiii<; over tlipin.

C(,ck V. HlllliullHiil; ,( {'. |/|,i. t'o.

(1W>5) 12 llah, r)!. 41 I'ac. :.-.:.

^v soiviint i\ho, mIhti p't-liin^ \\ rar
a<To-< a trr^llc, i, injiind \i\ a fall

uliicli is line to liis «alkiii:.' on a iiiaiii-

fi'slly iitiHiiiiiid j;iiaril rail, wlicn he
iiii^ilit li;ivi- w.ilUiil nil tlic lii'.i. laniiot
rricncr (l;iiiia;;o-i. Sou I In in It. t'n. v.

Iliiihin (i'.MIO) 110 (;a. f^iiS. ;!ti S. K.
•2\H.

An oinpUivi'i' wlio. while a-i-^i»tin^ to
ri'placi' a ilnailr,! car on a tiai'k iiiii-

Iiili;; ailing a trestle. staiMJs at the ciiiU

of tho ciD-s planks, wliirli he knows to

be con>trii<tri| of poor liiinlier. instead
of reniainin;; iMtwicn tin- rails wlii-ii"

there is a donlile layer of planks, wliieh
furnishes a (lerfeetly safe fooliiij;. is

ffiiilty of neyli'.-eiiee. linn n v. Ihtll li

U. Co. (Ihl)!.') l-.'2 .Mieh. 200, 80 X. \V.

lOSJ.

Where a servant, at work on a flat

roof replaein^ a par:' of ylass in a win-
dow, in removing; the old patty. exert<'il

siifTieient pressure to hieak the iiiiillion,

when he Iiad unnecessarily put himself
in a position whieh preventecl him from
supporting' himself on the ronf, his eon-

-seiiuent fall through the window was the
result of his ne^'lip'uee. Sniiiiiliri v.

E'istrrn lluilrniilic Prrxard llrirk Co.
(lS;i!)) (i.'i'X. .1. L. ,-..-)4. 44 Atl. li:!0.

An employee en;.'ai;ed in putt in',' terra
eotta oin.inienls upon a Imildin;.' is

}»uilty of eontritiiilory iHL'li'.'enee pre-

vent inu' a recovery tor an injury cinsed
liy the fall of such terra eol'ii upon his

-te|ipii!i,' thereon, when it was. to his

knowledge, in an unfinished condition.

Cdiiiiihill V. ilulhn (18!l.'>) (iO 111. App.
4!ir.

If it appears that a servant, iniuied
hy the coll.ipse of a defective scatT(ddin'.'.

had .some opportunity lo inspect it lie-

foie ;;oinj; f»n it. the qiiesiion \\lietlu'r or
not he Has jjiiilty of cimtrilmtory iicLdi-

penee in froing on it is for the jiirv.

Mrl.niirihlin V. lUdlil: (IIHIll) .>n App.
Div. 518. lit N. Y. Supp. VX\.

' .\n employer or his ri'iiresenlative,

when he orders a servant of ,iver:r_'e in-

telli),'ence to do work in the neiixhlior-

hoo(l of machim'ry in motion, has a

rijiht to assume that the latter will take
the precaution of s<dcctinji the pi<-.itlon

which, while p<'rniittin2 him to do the
wcirk, offers the best cliaincs of safctv.

h'lisKill V. Tillfitmn (lSS.->) 140 Mass.
201. 4 X. K. 231 (siTvaiii iiiinicl Iiy Iw-

ing caught in a revolvinj^ shaft, where

he miyht have kept the box bd a.

anil il I.

"If the scrv.int puts him-ilf n

way of dangerous nuichinery.

kii"\vlcdu'c of il-c!iaracler. or pl.n,-

self in the way of bodies mo\inL' in

accu-lonied orbit with inc-isi il.lc

and is thereby iiijnicd. it will ;. u

lie le'.'aiiled as the result of bi-

Hidcssncss." Mi'iinfrni v. '-

1 .lun,,,! If. Co. (KSIMI) 12;t X. V
2.-) \. !•:. :i7:i.

.\n employee in a sjiwrnill is

'.;ciit if tie takes a po-ilion in tlu'

ily of a rapidly rcMrhinp sli.ui u

projecting' -el screw, where he li.id

employed for a Ion;; time about the

ind. ill perfoi iiiin;; his duties, on ai

one oeca->ion -lioiild have di^eoM'O
-et screw, and not more than Ih

lliree days l)efoie the accident u,i

toi tiled of the ilanecr. and his attc

speeilicallv c.iiled to the sid. -cica.

ilil:'<lh v. 'Milrhrll I ISiHH 120 Mic!>

71' .\. W. «0(i. An employee «l
requires him to oil a revolving -hi

.1 point within '^ or 4 inches of

vrew is piiilly of such contribulcny

li;;etice as will prcM'iil ri-coveiy ti

injury from bdie,' caiii;lit b\ tli.

-crew, in l'"iiiinu' over the shaft '

it is in iiioti.iii, wilhoiit a liuiit.

while wi'aritt'j; loos,, chitliint.'. .S'./,

/,/./,. 7 I ISIl?) 11.•! Mich. 470. 71 N

s;i:t. Where an employee wlio i- 't;

cd to oil a shaft itiL' linds some . i-

pib'd upon the lloor on the side i>!

sliaflin^' where the oil bo\ is. an 1

-le.id id' rci|iiestin!; tlicir rcinnMil.

lip bis ladder on the oppo-ilc -id' ?,

lie is obliL'cd to h'an over tlie -hi

n'iicb the oil bo\. he cannot ii' im-

injuries eait-cd by his sieve ''il.

in a set screw. Itrmrrs \. l/'c

I lliol I
17,s Mass. !i. .-.!! X. K. f'l

I'l.iciii;.' a ladder where an eibu

ic'piireil to reach from it nricliitni

b,' oiled, when it could have h"'n

venienlly placi'd. eotisiidile. cut
tory iic'.'lii'ciiee whicli will di f it

coM'iy by .I'l ctiiplti c* f.illini: fi-eii

lidiler aL'aii'st a set screw iinii'''' -

piojci-t i*!;; from a shaft, tlyt'' \

liiih liiiixrini .Mill Co. (Isil4) .> \

:i:!.1. .VI \. W. 104!l. An empl.'V'
sawmill a"'|iiiiitted with the ni e 'i

aiiil its liic'ition. and com]utenl 1" 1-

the danL'ci'. i- ^.'iiilly of iic'.'IiL'"""'

tribiitiii',' to lii'^ injuries occ:i-i"".

a -el -clew on a -Itafi eafciii'ej ih

clothing while he was sti'ppiii}; ">'
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liking a (liiiigoiitiis rmiU' in passing I'mm one y

hcr.)

imt t<» au-

•vliicli was
i,i. |,lll|>r,.|

not nfcc-<,iry to ni-complMi wliicli lio |)iit hi'* arm tliron;;li llir o]

:i Uii 1141. J'l !•:

im/... I ls'i:> ) iiij,' nil l,r tlic -l.>

A rtnlklT III l''nil.iiil: I. mill" I' ''".

/I'l/si/oi;) V. til iinif

Wi-'.

Ill i, riiiHii w lin 111 ITCIMI It v.ihiii:.'-liiitt. 711 N. \v. ij;

,\li(r know tliiit IliP -hiilt i-iliiii;;ri.iii-lo -auiiiill. of Irii

All iiii|i!oyc'i' ill a

tuilv -1"

llllf 1' itiiiiis ill loo I'

1 w!

lll^r ]\

lo. oil iiiov in:uilli. iiii<

l,,iik\Mii-.l until lii- li'iilv

roMMiity l!n'

a |p'i\. w.i

cini'. \\ no \o

Ik^ a lioU' ill llii

liintiiiily |.r.1- lii- lianil inl.

linsil !*_' aloiill • I a III. I

1.1, t Willi lilt

I'lxtlilii;

;'c!l''('. llrllc

lilt

-llaft

V of fontriir.itniy m
III ok,

I altiinpt- to (Ofk ii|i tin

'liini

,.| of .1

n riniiii Kill » ill, ill J or 'A ini-lit

.-li- of;

/'l rnirli Ml II. <
ilvini; <aw. ami i- iiijnrf.i lln-n--

ntnlinlorv iif:;li;.'"'ni-('.lIMiltv ot

,|s!ill H-> Iowa. 2SIJ. 4.S .^. \V. SI. I Ini r ',.///- \. I\ f. 'Ihlilllll' I.I il.ir r„.

ini| liiyi'il to ilii wliitfwa^liiii'i in a f.i

ill wliiili tlifrf arc sliafiinj.' ai

Is'.i.', :il \\i (iJli. li.-. .\. \V. 4'.ts.

ill .\ i.'irl v\ lio ilics* lltT 1 lair iii'.ir iiiov-

>ii~i«'iiliil ni'ar tin' iimIiiii;. m;.' mat
"

li;

.(I sil'frts

,vlii) for lii'i own coiivt'iiifiift' nfii-cs an liyi'i'

liiiicrv i". a- inallfr

Tuiih II l;li I'lll

)f law. Ill-'/-

(ls:i7( 27

iFir of tilt' t'lniiloyiT'^ foifinaii to sto| I an. S. ('

I st;iiuU n|ion a |il.il- An i'iii|ilo>ii- rannot rt vi-r for inja-
the 111:11 liiiifiy

fiiviii. iii-ti'ail of •^taiiilin^' mi tlii' lio

a hrn-ili witli a Ion;; liindh'111

ilty of siirli coiiti ilintoiy no

irt'vi nt a recovfr

ii; <'<iiiLrlit in till' iiiarliiiii'iy

Yuri; i:

lis will
I

liy litii

(,7.rvv/i. Ill

I'ruilniii I'd. (l.Sil.".) l:t Mi-i-

Y. Siipp

Kvi.li'

ir I if< ri'ci'ivitl in |ias<in;,' imr iiinoi

'', fo;:-*. iinlf^s I lit-rt* was a rfa-onalili-

.'li^'cnio priitiial inii—ity for liiin to pa.-s

V fiir lii- ilratli tlii-ni. Ilnti^li ri.liiwhi'i ,l/i//v r.

,11 I
l-<'.i.-|| J.l I 'an. S. ('

ruiiiiiinrili ill-o c.l-cs i-l ti'il uii'ltr noil'

174. :il N. iii/i'i

fill. In an aitioii for llif ilialli of an fin-

tliat a mature and rxpiti- I'Io.m will as killed liv an iron bar

piiPiil I'Piployi't' in a sawmill, in ri'tiiov

ill,; thf sinvilnst wliicli was t'loL':_'i'i;.' 11

wliii'li fi'll upon 1:

tilliroiiijli an i

)i. ts pa--iii;;

li'Vitor shaft wliiili foniifd

ilu-l Ih'Ii \v a sa\\ w lii.'li ,i til

at a liiL'li spi'i'il. and w lijrii i'\- of a

pa--.iLr«'W'ay- from out itit'

I'llar to llif oiher. it is for thf jury

Icnih"! in an uii;.'iiaiiliil

a tahlf

iditin Vht'tlll r 111' was lit

tTal iiif!

Ills |;

iH'lll

'il, anil thf d.ir

ihifli it in;; thf -liaft as a pass,i;;fwa\

iLf nt in \is-

vlifrt^

iditi II If fMllfllfl is that, iH'foif hf cnlfrt'd

of whiili was f a-i Iv di rnililf sli._r!it thf -haft. Iif looki-d up and saw that 11;

insptition. plaffil his hand so Unit it fa;;f was -tatioiKiryV, anil th.it thf liar

fiiitif in t'ontiifl wi III fh sa and hifh ffll on hi III was ilnippi •d l.v

iiijiiifd. foiifln-ivfly show- font lihii- iinploy il a co:

liirv iifijIiLrfi his p lit an
.\ii'lir

l.i'iiih-r Co. (IHinil II'

I li.

Miy lor thf iniiiry.

pl\ iii'_r

ll'n,.S \

I Is'.i'.M inl N.

i:ili

mpiny wliiih was .sup-

iiifrv to his own niastfr.

/ i:iirlrif Cn.

s. !•:. 2S.-..

lit firitn'tx

'.1. li'.i N. \V. (131). frvant faiiiili.ii

nil III.

Ihf pi

i,|» ralioii anti fon-trinl ion o f N. V.

i\'S ( ls'.i7) 2;i App. l)iv. 4.'i:!. 4S

"IT-
niai hint' at wliiili hi

caniiol iffovfr for injiirifs faii-fti I.;

iii-i

ri'iicliiiii;

IIIL'S

ily -looping IMT an aim a

.\ii fiiiployff

a iiialtir of l.iw

IVfi

a sawmill is not. as
ilt\ if coiitrilaitorv

I'.il iifL'li.L'ini

iiilcr thf lahlf to ri'inoM Iti

I!'/ ifftn •rv for thle

if his liii'Mi- finiii toniin;; in fon-

nrii'- V. SI. I.I, ins Mf'i. To. t.itt wi'h a i-iniilar -aw. in atlfinplin;;

il'iiini l.-,!i Mo. ;i:i:t. alt S. \V. Iii;>7. to pi— fi

f pare « ;i:iit, sii

plo\if in a

lliroiiL'h an

hd.

ill wh.
Ill I

III. .\n fill- ollifr th;

1'^

Its his iirm Iwffii thf

It of thf mill lo an-
'.' 2 ffft w idf lif-

ilhiT oliifft, whfr«>

opt'imi;; nmlfi" a -Ift

frill;; thf upper poiiimi of a

t'liilly of siifli eonti ihnlorv nfuliu'enf

Ihfl iilv ae

is in;; troiii o'lf p

-ihlf

rl of th,

ivfrv for an iniiii ,

Oftllfsh.f

Kill pit'M'nt a 1

-1.1 hy thf fa Hi
IT iipi'iiiii;;- had 1 n |iii)\ idfd to liis

.\1.'—
.

li

/(„//,/,, /•)

-if pass

iiill to the
llS!l(i) KIT

4.-1 N. K
Vf. w llfl e .\ll flllploM iho, iN'in;; itireeteil to po

nroii'jli v.liifh

,1 ,li-t,n,t pari of a mill. s,.l,.fts a

ones arm
uii^'ht be safelj- put for the purpose for throi Ji

hieh laki

id anioii};sl maeliiiifrj- and



Afll M.\sTi;i; AND Si:i!\ ANT. [' :i M' XIX,

<iV(>r nncl tind-r iMiinini: u lii rU iitid lull*,

wlu'll lllcri' were ollnr imMr* i.|K-n In

liiin, is iii;jliy('i<. .s'.n/./- v. t iiian Oil
fii. ( IS!i|

I 4.1 1.^1. Ann. illili. !• Sd. .)ii(!.

A wiiiknuiii wliii ihiMiM"< Id takr u iiT-

tiiiii runic in Inn inn u ilmk. when an-
iillirr one wliiili »a» -iifri- ami n^n illy

lakrii liy Ihi' <'ni[iliiy('i'- wa- npcn In liini.

lanniil iccnvi'i if lie f.ilN inln an nniuii'
licli'il o|»nin.'. I'rilvhiiiil v. I.iiiuj

(Isslh ,-) Tirni'.s I,. U. C,:!!!. Tlic ri'purl

iliiii ni>l sli'nv 1 1. at any i'\iiliTni' wm-
]l\\fn that the plainlitl 'kii.w, nr niiLjIil

to li.m- known, nt' tin- alliinalivi- imilr.

Kill |iri'~nnialj|v this was pnixiil (ji rni
.'.•(ti'd.

A wniknian ciuiikiI receiver. « here, in

finin;; U> liis work lhii)U'_'h a f.ielmy. he
tnrni'il a^iilc nni c-sarily. fremi nicie

ciirl(>~ily. and. with an almii hncc i>f

li;,dil In shov liini tin- cMTcli:l.in nf tlic

|ireniiscs. fell i!ilo an ii|Mn Imi-lUiiy. I hi'

liars of which weic tciii)i<ii arily ihiwn
fur the |Mii|"i>c (if ni ikinj.' icpairs,

Ihiulfiiril V. MrCfiiiii \lf,i. r,i. i|sli:(i

2:i Ont. l!e|i. :!.l.") listlli uM Otil. .\|i|i.

l!c|i. 1114 ( IK'Ml H Can. S. C. Jill.

The alisencc nf cnnli thutmy ncL'Ii'_'cncc

is not shiiwn where a fionale eni|ilii\ic

in a hotel, after licin;; direelcd In ina'.c

in(|iiiry oi a cerlain per-on as to the
prii|Mr way to reach the place of her cm-
ploynanl. omitted to do so. iind. havin;i
ciilercd upoi the roof wilhoiil the
knowled;.'!' of anvonc. fell tliroicjli the
skyli}:ht. hmif y. Wlilhil.rr (IS'.iSi ;!;i

.\pp. Div. 4li>. ."i4 N, \. Snpp. S.i.

.VcLrli^encc is infcralile where an em-
ployee in a mine follows i> lioi^lini;

liiK'ket n|i an incline, anil is injiiicil liv

the lircakinu' of the rope. I'nl nmlr v.

Ihirirr (ISS'I) Jll Nev. :ill.i. .'I I'ac. (i7!l.

.\ servant who iinnccc^>arity ;;ocs

tliroii;;h a narrow opening' left helwccn
n live dynamo and an iron clnlch exleml-
inj; from another one which is temporar-
ily standinir mar it i^ ^niilty of ni;.'li

{,'em'e which will pnvcnl recovery for

his death result inL' fiom the sinnilta-

iieoiis contact of !ii- hody willi the live

dvnanio and the rinlcji. t'rilz \. Snlf
I'.iihv if: (). (1(1.1 ,( ;;. /,. *„. ils!i!ii IS

I'tah. 4!i:i, .-111 I'ac. !»(.

A ship is not liable for injuries to a

seaman who. when orilcicil to ;jo hctwecn
decks, do('s not avail himself oi sai'c

and easy nieins proviilcd llicrefor, Init

sttitifis himself tliio:iL;h the ni.iin hatch.

and is injined hy the half cover of the
hatch of the lictween decks, which rested

against the stanchions, tiirnint; and
catching him when iie sie;i;ic;i upon it,

althou^^M sucli cover is usually fastened,

and was left iinfa-lened hy tin n,,;;!,,

;;enec of siiliie of the ship's c |,,,j.

Til' Til,mill iliiiii I ISiPl
I 47 I-,., I, s_'^ '

The f.ict that a mill hand rc.i, ','.
,

mill a lew minutes early, and m'u ~ fiui,

amilliii part of the pnini-c- I,, I,,,

pl.icc of work hy a diireictit r.ri!.' U
that which he ordin.irily tako. in tin

ali-cncc of any rule to the conliin. ,),«.

not make liini ;.'iiilty of I'lmii il, ii,,fv

ni"_:li;;eme when iTijurcil hy timlici- i;, j

liL'ciilly thrown from the mill ,v.r.

iii.n! \. furls.., I I Isliii) 1 Wa-li I'l. ;;:;

I'.ic. s:|ii. .\ comjilaint hy an citi|i|[n.,

ai'iin-l an eiapln'.er for per-oii,il juj.,.

lie- »ii-laiiicd liy lallint: into an im

jnanhd well of which he was nol i-.v.ir,..

in the lillci'- liel I. while pr.ici r.liii.' ill

the daikiic--. at 11 mployer'- illi.,'

lion, ami in the coin-c of hi-. c!ii|.'.,v

ti'cnl. from a tent in the (id. I l.i ,i n.Mr

liy town, is not iii^ulhcicnl Iuh .|i-r ji

doe^ not e\pr,^-ly avcrlhat the ciii|.l.y

er diriclcd him to lake the route he ili.j.

will re it aMrs that tlicie wa- n" vki,\.

patli. or traveled way fioin tin Iriii !„

ihe town, and that he look the .lir

rtttite. hniiiiiiit f'ijir l.'nii- d- /*-
'

!' v

\,-inl,iui„i { isic'i -JI Ind. .\pp, .Ji.l. ,-,.'

.V. K. 471.

A servant is. nf coiir-c. not .iiirL'"-

aide with ncfjliiieiicc )irceludiiii: rii.i'..

cry for iniiirio due to the iinsif.' c'%ii-

lion of the prcMli-es. in depaltm.' fii.'

the sliorler nnilc to a point i,, \\\,\.\t

he was olili;fef| to ;.'0 in Ihe ill-hll;f

of his diitic. where there was no ipitir

cut ri-k in taking the route whiili li.-

did. l.iiKtir V. Ihiil.ii Ill-Ill (Isii;, I'l

Ind. .\pp, .).!.-i, 4S \. v.. SII4.

.\n employee in a mine is not. s- mi'

ter of law, nnilty of ac;;lii;etiii- in i<

cendin;.' the minitijr slope in tl iir-^

of his employment while tram car- «.ri"

lii-iuff diawn up some disiance aliri.j .^f

him. vvhi'rc all in^'rcss and i-ju-- h,

and from the mine was alon^' thi- -!";,

and there were ooints at, which .i [.t-r-nn

could leave the track on the appi "iili "I

de-ccndin'„' ears.—I'spccially when' h-

Ha~ killed liy a po-t which Ihe d. r.ii'. !

cars struck am! knocked aj.MiTi-t lii'n

while he was on the track. Whui'ii, v.

/.iiiiilii Ciml t'n. (I.SIHI) \>i Ala, IK, i'^

.''^o. IJ4.

,\ niinini; companv is not liati'i' tii .in

employee who. on his (ir-t day in lli"

mine, was told hy his "ho-s" to i 1 r-i

one hul him. Imt who on the -^ uiiili).

not lindinir his h"s s at the -in f hi', ili

scended into Ihe mine. nndcrlooU tnlinl

hi- place to work l.y liim-elt. .iii'l. mi i'~

in" informed that the boss w,i- on tw



5 m] .\i:«i,ir.KN<i; at timi: ok in.ii iiv. su

I (1 ) (iiiiiiiu- 1 into a statiniKii'v iriiii'liiiic wliii-li nuiv l«- put in motion

at aiiv iiioiiKiit.

t < ) 'I'iikiiiL' !i |)osition in wliidi ilicn- is >l lnlli:; ,-lnu k h

llvill'; IxMiic:

>) 'rnkiiin a imsitioii iu wliicli tJicrc is a ri>k •'( lirlwi -iiin'k by

hilllllij Ixxii

-i.l.' if tli( ciirf't('--lv

— (il iiinliT till' -IliII williiiiil u'i^ii'i

'if dti' id In

lii'ivl til till' iImii;

iltliiillL'll llli'lr «il" II )i li< 1-,'inMiy an
lllr >lMtt fur till' vlM|i'iiVi'r. In II>1'.

if till' siiiiMtiiiM. ^tii|>~ uit'i till' ii|i

ill lljlH-k, tllllll «llll.ll'll

illllll •IHV . I II l.s-lil

mil ( lIHMi; Mi-
1,1- iiijiirril liv oiii' of till cii','.'^. /i''i^/i

. i„.il Itl'lJUiii. Co. (l,S:iL') l:!l Iml. viiiil

:'.:,. -M X. K. im4.

Si- iil«i li ;t:i:t, nnli' 4.

;l~ril clll'il rl> to illjllrlc-

Aii

liv

I L*; Sii. .-,'

M't' H 111 1-1

IW ill-tl'lil l)f 11 I'Ut

iliitv it i< fo
a tai' rnpi' '*liiin's «i\vnn;x into

li.inil ilirriik ratiiml it'invcr

17/ ,' till' fill an iiiimv In lii- fnnt In tlii' In

,i\,.il liv i.f till' ih.iiri li- Vllil'l

iilkiiii; ii|iiiii lailv !!.' il. «1
I a >!iinr Is

'akiii'4

-iK'nii-

H'li' It 1- iiniiiri -- II V till- hiin to

S :i:i4, iKitc 1, siiiiiii: and S •'twill, null' Im^i' lii- fnnt iimliT llii' >inni'. hih
,./ra. V. / , ( I Ml I I llil Ma I. IS, .1(1 \. K.

'An i'iii|ilnyi'<' wlin '_'i'U n|inna niai'liin

.\!iiili lia-i been .-Jniiiii'il ti'iniiniarilv

•ii'l uliii'li i-^ n|MT.iti'd liv jiniillti'r cin

|i!iiyoc ulin caiiinit ti- liini. fnr thu ]nir- l:ts Mi—. JJli. on ilii' ymiind ill tliat.

7411, l)i-linyiii-liiii..' Ihirl.,lt v, l/i./i/'c

.i.r .1//./. <„.
I jsil'.ii nil M„.s. nil, ami

V. .Vnl((/l Itiislull liilll f'n. (lhS.->)

uf 11111'' a van rl- till' nil till I'-, till' injniv il-id IiV

itiiiiiil liriii;; nidi'ird to do «n, tlir fall nf a pill nf a pn iiiainnl -lini'-

lliniit, li.'iii;,' iindi'i- any .'i-ncral tiirc. wliirli tlii. plainlilV had a ri;;lit tn

ily to do sn, i* ;;iiilly nf cnnl liliiitniy liilii'Vi- wa- in nn d in.'cr nf fillini.'. wliili'

III

lu-L'M'-'i-ni't' pirrlndiiiL' ri'invi'i v fnr injii- in thi' ra-c at liar llir appliai
liiiiii till' >tarliny iif till

•i-» Hi'ii' in

.\liiri' lir kii that in till' a'l-i'ni'c of that tin

iiir iialuii' linipnraiy. and tin' daniriT
slm iul.t fall liv till' liti.,ik-

illii iiiit li.^lil. uliiili i< llii' iir;;li in;; nf llu' I'liaiii was kiiiiuii .iiul iin.liT-

tile p.irl nf tin I'llipinyrr cnin- st 1: and i '.'I that, in tlii' railirr i

iiii'.l nf. he rni- LTii'.it ri-l; nf liriiifl it w.w rxpnti'd llial tlir piT-niis injiirrd

•.I if III.' ni;-liini- i- slarlrd. Cut- nii;;lil. in tlii' ii-ii.il if till

i,l„ I , .( // I'll.

S C.d.i. App. ."141. 4li 1'.

I'liiiiiiiiiiiis plinnii-nt, jilaci' tln-ni-i'lvi'i wlirii' llifj-

\ii I'lniilnM'i' wlin pl.i

Md 111' liiirl if till' >;tnirtnri' iitinvn

"I

ill till'

tliiM' ininnti'-

pLit'i's line n f his fi'ct tliriii '^.\\v «riv. wliili'. in thi' ci M' at liar,

I Is nf a shaft fnr tan nr thi' plainlilV nii'd mil have placed liini'

vhil

ir iiin\alil«; dc
1'' ILT lllidiT il splf lllldi'l' I and .hid

ivhii'h ill

is ^'iiilty nf Hitli till- la;; rnpr In I'lialili' liini

pirvrnl Ills rrcnv- Hiii

'1111^ fnr iniiiii:'s on its -tirtin;; in a if a slnin' lid fall.

hi I'lf I n in|iirv

11-1 nf

li'."k 111!

uitnl nil aiiniint nf fiiliirc ti .\ -pi'i-ial lindiii'j that a scrvnnl vvi'iit,

vhi'i'ls. i'-.pii'ially « Iutp it willmiit -pi'iilic dirirtinii. tn a inailiini'

fnr h !' ss that nil wliifli III Is adjusting; drills, p]plai 'd

eh Ihc plari' hi' had -'.artid his anii lii'in'alh a lieaw iliaiii In wliicli

-lliilfiiitl .^^.,,'.' fn, V. It'll,

12 Iml. App. :.'I7. 4ii \. K. 4:iii.

[ho iliill

Ih

H Wl'li' sll

lll-

PV wrlT sn si

nil. nnl,

-pi'iiili'd. kiinwiiifi th.it

ispcmli'd. and lii'ld it

lip. I'ili'd in S :i:)». null

iifra : and tliirr fnr a iniiinip hcfnic tin' drills
:i ill ippi'd iipnn it: that lir .ii'li'i'ti'd hi

17"". and null. 2 nf the prc-i'iit soction nwn pn-itinn and modi' of wnrk, and
An ai-tinii 1)1 a si-i\'anl tmipni.iri ly plaii'd iinlhin,;.' nndi'r tin' oliain to ki'cp

if a firlnry. who was iniiirr.I il finin falliii'.': that it. was davli'dit
liy IhIm,' -Inick hy a lilmk tliinAii frnni and Ih.'it Ihi'ic

ip

I'llihl

ililli' hi' was instrin'tiiiL' an dnitiL' tin

nllii

pinyn hinv to n|H'r.ilo thi' sanu' nn a u.

wnrk.— III

iiilt\

T safi' way of

that plaintiir

if I'liiitriliiilnrv iicalii,'!'

Iii.i. iiiiii' i-niially adjiislaiilr for a rip or ( n/ivn/i'/./d </ Slnnr Co.
lilt -aw. is liarri'd

p., ._.,..,,„ ,. j., .tlllrlill;; i,, f,,.||i „; (I

\iil i. ,\|. i;

Urtimt
liy his I'lintriiininry 1 ISiiili 2.1 Iml. App. ,1in. .'>.'> X. E. 4.">4.

.\ l.ihiiicr I'liiia-.'i'd in takiiiH do«



KM MASTKI! AN'I) SKIUANT. rcirM-

i

(0") Tiiliiiifr a pi»,«iiiciii wIk ic llim' is (hinder fmm llic an.i.u

I('v«'riif:c."

{]*>) 'i"iil<ins! a iliiiiiri Tons positinii <in a linliliT.'"

(11) Tjikinu; (l!iiif;i'ruii>* l(lPsiti(.'Il^« in iiiiin's."

Imnk !•< in^liyi'iit if 1n' rnntiniirs to

«nik lit a pciiiit wlicrr tliiTc !< ii iiwini-

f>"-t I'i.k cif ll nrlir.t fMlllii*; ii|>(i>i liiiii

at aiiv iiionii'iit. Sinimuns v, t'hira'iu if

7'. /.'.'(•.,. (issi> nil III. :tto.

In Shih.r V. I^•^^l^.• l ISIU* 47 N'. Y.
S. I!. -JiM. Ill N'. V. Snpp. i'l'H, it wan
licM tliat a xivaiit was MfirliL'i'iit ill tfo-

iii;; inli> an uii^licnrd Irciali. tliiTi- li'iliK

rr> pviilfiiii' lilliir nf an (•\|iii"< nr im-
j'Hcij (lirnliiiM friuii tlic iiiar.|rr tn iiiti>r

It in thin I'oiiililiDii. or nf any i'\|ii(—i or

iinplii'il ri'|iri'si'ntaliiiii a-* to it^ -afrty.

'I'll!' jiiil^'iiirnt was iivrr-cil in ( H!)4

1

1»2 N. V. 20(1. ;ic, X. K. STH, lait I hi-,

point wa* not diMiK-cd. Sec aNn notes

11. 12, iiifrii, aii'l < .'lllil, iiotr 2. ijifrn:

anil <'iini|iiii(' i 'CH. siilicl. (2l. «ii/"<i.

"An iin|il<iy(<' «lio stiiniN upon one
inil of a plaiiU so lialanrcil tliat a tint-

hrr falling: on tlir ollici iriil i« lialili' to

llirow liini into lor air. ami who knows
tliat tiinlwrs arc liaMr to fall cuvin^' to

tlic (li'fiMtivp condition of tlic tone's used

to liold tlic tind'cr. is ^oiilty of ~ii li nc;;

li^iciicc as will prcvi'iil a vci'ovciy for

an in tv. Sl'ihlm v. /•'i;;>'/i/ii"o».i if

r. fo.'d'sM.-it .iS III. App. 427. An cm
ployiM' wlio, while cnv'.i^'cd in raisiiijr the

framework of a iMiildin^'. iinmses-arily

stands upon one of the iron frames ly

in;; upon the yroiind. and thus ciiises it

to tilt lip and slip dnuii upon his foot.

IS nesrli^ent. H'nnonn tlnlitic Slonr f'o.

V. 'I'lir (is!t4» 12 liid. App. :>', :t7 .\.

K. lllli.'>. ;t!) N. i:. .'>21l.

"The cpii-tion whither it was ne^'li

ficiiee for an aide Imilied workman, in his

forty liflh year, to step on the -eeoMd

round from the top of a holder a foot

shorter than a new hriek wall against

whiih it rested, and on or oM-r which
the workman had to step over the iin|M'r

end of the ladder, is for the jury. / I I'l-

ittnti V. tjitifl' i'lt*^'»' Srntltinfj Co.

(ISftO) ti:t \. .1. I., lit:. 44 At'l. 712.

One who is upset am! filally iniiird

while nt work on a ladder pottin;; up
shailes in the course of his employment.
by a l>a;.'i:aL;e truck wheeleil a^'ainst the

ladder liy another per-on. is not. ts n

matter ' law, jruilty of lontrihiitoiy

ne^liyeiiee. I\nihlrr v. \\ lutlrrf lni>

(1S'.).T\ U ^!i^<•. ."i."!:. .12 X. V. Sunji.

742.

"A miner who, knowing' that the rrnif

of a tiinind is shatlcrod and dinji'rr

assists in reini»in;; ii siippoitiiii' \U:;

and !ieforc aiiolher is siili<iitMt' >l
.

down to list under the place vlin,,
timlHT hlls heen removed, is ;;liiln

colitrilmtoi V nei;li|;.'i'licc, lllliil \ .V .

HiiIIih r„.l',l Vlll. r<>. (IHX.-il II ^.1

I7S, 21 Tel. MI7, Alliriiicd in i
|si|,

r. s. 4s:i, :t4 i.. ed. nun. ii s,;|,

l!ep. 4li4. A miner win nlliiin*

woik at a place wheri' he coiiM not h

Tcin;.' that ii f.ill of the roof iiii;;i,t ,,,

at any inomeiit is nc;.di^>ent. iiltli :

the ncic-sary props had Ihim oil.

anil were lndn^' hroiiiilit. K'H'i'l

r„„,,rr (|S'i2i .til \V. Va. 2:t2, II ^

!'!•'. .\ niner who yoe- to wmk ii

diift at a plaii' when' he has oli-n

that the roof is in a dan^rero'is i.nslit

cannot recover for injuries iaii-r.| l,i

fall of the riK-k. Hums v. (7.,.^.('

(ISIHI) :\H III. App. C.l.'".. .\ii iA|

eiiceil miner, evliactin;; coil iiiil. r

contract l>y which lie is to do hi, n

tinilM'iiii^'. and receive pay h\ I In |.ii

^'uilty of such contrihiitory ncLrlii;.

as will prevent a recovery for an injn

where on u day when wdik is not !•

carriol on in the mine he \iiliiiitii

and without any sudden eincr;;i H' v

dortii .nder a han^iimr w.ill »lii. ii

knows is dan.ei'iiius ind liahlc in |i!l

any time. I'uirlir v. I'hii^n„t I

"'

li.nl fo.
I
IHtlNi Hi ftah. .'lis. .,.'

I

.|!I4. \ miner who. in p.i^-in;; iin

an entry of the mine to llir >ui;.

stops at a place under the roui alii i

eceiit fall ha demon-lr.itcd t., I., li

;,'eioiis. is yiiiliy of coiiti iliiitiii V r-:

U'l'iiee precliidiii:.' rccoM'iy foi h - i-

caii-ed hy a siih-e,pieiit fall, .-..ii
\\'hcre he mi^Iit have ;:one to I'l. iii*

tliroii;:h another entiv. ('i,/<,i i '., i

<f /. Co. V. riujiila
( l'S!l.-)| i: ( n!,., ,\

24S, 40 \\w. 2 IS.

.\ miner who. with rea-/iii In •'.-]

file presence of danv'croit^ ;;a -e» .it .1 jm

at which he i« woikii' 'eiii.iin

"orisideralile time env in mmir
• ion having' no refeicii llie |

ro-c

tion of the work of tin ne. is j»iii

of ne^diyciii-e which will . nwent iti-

crv for liis death caused hv an i\i''ii-

..f" sMi'h -ase-. \h, <!•:: \. »-'•
, /i

l-oiit <(,.
( 1H:)S) G Ua-ii. :i7:. :!l

!'

!.12, 772.

f.i;
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fIJ) 'I'likin;,' II il;iiii:''i""iH imsiliixi m shil
i-i

I i:;) Takiii ii:;;> T'lii.-^ |i(»nition with rclaliun to clcitric ii|i|(li-

14) Takiiifr a positiitn wliirh is duiip'rous wiili r<-|Hct tu iiitlaii

alien

(

niiililc ji.Hfs."

Ill tlic «'ctitiii dealing; with tlic srrvaiit.^ iliity to kcip a |irn|Hr

limkiiiit ami lake iiuticc of his siirn'mitiiii^rs many oihiT car-c.- illillii-

trail II!

wliili' in a I

tlic extent ot' till- Movant's liuht to i-ecoMp l'..r injuries reeeivnl

hin;rero\is [losition are eolle<'t<Ml.

Tlie extent Ui whieh tii<- iliitv to avoid a danireroim |Mi-.iiion. r.m

ii;ililied liv tlie servant's risiht to rely on a t'ellow s»'r\ant"s inoper

[rl'ormanee of his dtities, is diseiisspd in S !5''"'. '"/'''»•

Wlictlicr nn pniplnvcc, who wiis en A liniMiinn who, wlirn sent to ii-«(r-

•i| ill Ma«liii;! mk with ilyniini iti- in tiiin thi lltllfl' Mini CNll'Ilt of tnrlllllc

tilt lli|iln\rl '» llllllc, II ml was killiil l>y with lili'|ilii.iii' win .1 l.t ,h:

WHH yill

>ioii ot a ilviiaiiiit)' rarlricli,'!', 'if ilirli li ilv (raii-iiiitliil fiHin the

llv i)f ii'u'litf'ii'''' 'I' imiiiatmi'ly of ii tmllry rar <iiiii|i;ni; i.l-

I'liti riiii.' the i' .

Ilic fll^

twiiilv iiiiiiiitis after iK'liiiiyiii;,' to tlii' lalli

'ri,l, TIM P
liail 1 II liyhli'il. wlifrr car lo iiiiin'^ into <oiitai| with a rhmu-'

iirrally r\|iloilrcl two or thrw wiic. i-i in 'sliyi'i'l if hr miilil liaM' iImi

iiiiiiili". after thi' fii*»' was li;'htr<l. was llic >aiiic «ork ami i.l.Ml that Hilait

prn|iirly siihiiiiltcil to the jury a

i|iii>li(iii

>v a-iiiiilin.

of fa ;,., Ci Hits

a |i ill' rlii-i' hv, «llirli Ih"

llssii) SI Ala. •Jim, S So. 2111.

hI to till- li'h'|ilMiiif ciiiiiii.iity. -huh-

it <l It. ,S( lit rmiits

Th. iiliiclor of u train of cars whii'h I liiol I loT Tmn. 114 S. \V.

haiiliil out of a niiiii' <'aiiiiot lii<

f lahclil iu';.'lit.'ynt, as a inattrr of law, in ^'i

tl

The (| llc^tiiiM a-* to rout I itilltol V l)i-'jli

iif ,|,Im iif all ihili

tilling on tho front car, wlure the evi- way conipi'.ny in iiiiiiiiitin^ ii| III a hi

ilinie is eorilietilif.' as to what is till

per iiosition uiiiler siieh tiriunistan- ilraw a

on till

Ir

air ear H'1

tli.lh'V

hile attellllitilp.' to

Inihrll V, ll<i;«//o CiKil V
ilssii) IIS Iowa. 751, JS X. W. uti.

See alio note .">, miiira

llllO |iil~l' l.v

s of a hliN'k anil taekle. piei linliiiu

reeo\er,v for inj lIlleH eiill -eil l.v lalli

when till \irp hiiike ami ^tiink liiin. 1--

\ lonjrshoienian on^'ajjod in liiliii;; for the .jury, not uitli-tiinliiii; Ihal Ihi

i.tton hale iinon a < hii k is Kiiilly ;if |iorti if I h. ink at whieh he w i>, en

Mliihntnij ne ;li;.:enec which will pre- na;;eil at the lime ul the aieiihnt

Milt liis evv for injuries siiMaineil lia\e heen perloinii

ihl

•(I more ^alelv while

111. till' fall of J. Imie lliroiifih the slipping slamlin;,' on the •,'roiiml, it appe.iiint,'

iif the hiioks UM'il III hoisting: if. where that the elevaleil position

lie itanils uniler the hale while it as- t( I hie I liin to eonneet the tlnllev

I'MiU vl,. ho IS lilt ilereil so to do, with the span win xhiel I wa> mi-e-

ye, e.

ile is not lilted until he him- to the eoiiiplelion of his ta-k. Iliimi

'.he order therefor: and the llniifiiiiiiu (ISHT) 17 Wash. .(114, 4!l I':

f;Nt tl'ul n.

hlili;;

is crouded l>v the trucks .540.

Ii:;.lie

iiij cotton will not ex<iise such lie;;- .\ servant who, when near an oiilii

eie the truck men [ilace the fr which an e\

Iniik- where he reipinc them, and he

losiv ir iiilla

ipii'.;;, i'arnes an Unpliilii te.l

p directions whieh would leave li^'ht in his hand, is iie^di^'ciil. linn

liiin ri "Ml to move out of danger. Ilrcka v. I.iil: i \S'.t:i\ l.'iS I'a. liiii,

V. <>,- /.,• .S. .S. Vo.
2:; \. V. Siipp. .1.

(18'j;i) 3 Misc. 520, (the eviileiii III held

.\ll. MMJ
mil to

shi lis matter of law. that the acciijent

;;h.ii

who unnecessarily stays in was eaus..d hy hi- iieyli;.'ence i ; Urn-

where he is liahle "to heeonie fi-lil v. r<iri/»m Oil I'u.
( 18114 j 75 Hull,

in a lowing hawser is iie^ii- 20i>, 2i .N. V. iiiipp. 10.

pint,

l-ed. 108.

rUe Samuel H. rhc>pe (1900) U!)
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336. Going into d dangerouk position without notifying person<i fn:

whote acts danger may be anticipated.— Tlir I'uci ilmt n Mrv.m!. I

I'.iii' |.ni!iii!: liini-(il ni ii ihiii';iTiiii~ ]>iiMlii'n. lunl riiiiilliilliir;il.-.| |

illli III i'lli t" tlm-c |i. i-'M- \\li"-i' ii('«, |K'rl'i'niiiil ill l,ln' 'i|''lin;i

ci.iir- 111' tlicir .liiiii- , WiiiM l^' iil.rlv in in jiin' liiin. it' ilii;\ pi' I,

\\U\\ lllii-r •llltir- nil llii ii- ninlill"M iIkiI in' 'li'l ""' iiriMI|.\ li

|ni-.ii jiiii, i- -mill I iiiM - :in clri'ii iil wliii-li ^n t'lir tiliil> In IICI.M1HI' i

intViviicc nt iMihi.iI'llii^ 1I..11 ;i iniiri (iinant suv, as iiuiilrr .!' hi

lliMt iii-ivri\ i- liiirn 'I.'

Oil til"' '<\\\i I liiiml. hi' l:iiliii-i' I" tiolil'v iIihsc ](<'rs<i||-> nf v. Ikii

\vii~ yiiiM' 111 ilii i-i Mil I'liMM'iii \vlii'-li \\\\\ cii'lcii |>rci'liiilc liiin Ir.

liiiiinl.iihii.;; :iii :iiii"ii iiinli r I'iicMiin-l.ini'f,- wliicli vuiilil I'liii rw i-..

riilii T iiin|ri -lii'iKiMv iiHlii-, TiM' •>( iin iili-'iim nf iMil|i;iliilii y, nr r.

(1( r it iM !•( ^JirN In liu>« ,1, npiiii- 11 nt llic jlllA lllinll t lie i|Ua I il \ ill 1

(•nihllirt.*

' WliiTi' IV iMT ii|MinT «;i- iniiMi'iI C-.x. IH. 21 S, K. !lli:t 1 iii...lit u.iI,',m:

U hill' nil Mil' -.I'l' lit' llii' I'l'l.l'l ill ililil'Hil nil 1:111. 'I 111' furl Hint ,11

1,1. hi' I tfi ;i iKiiii -t.iiiiliiiu' Il il- |i'--iii ii'i'.iiiiT v\lii> liiiil |iiil nut nil -I-imI

1.MT -l.ilillll, tlllllll;jtl till' lli;;li.'. Ml I, ill- 'iril mi nilnlllll l'lll|ilnyr.' wllll \\;|. -1,11

niv 111 till' iH'jIih', .uhI 1."i iniimli- Ivimi' ill',' nul-i !. In ;;iM. \v,ii iiiii;,' :iii.| ph \,

i-liirlin:; liim- In- iinli'i,.! Ih" linniii'i in m'
i
r ..iih fmiii •<lril^iii;.' tlii- . ir

.•ll;ll^i''"(if till' |niiii"'lM' llnl In -'it n iili li Ii,' MK ttnlkiliy. Hill im' i 11 i

lii'iiiri-r 111' liiiil In 111' i-iiii' II Miilil.iinr 'ill! '" 1.11 UT. Siiiillc III I', r,, \ /'

• 111 till' I'lir. Ihr i|iii-ii.'ii wliill.i 1- 111' W.I- I
''•'"'< l''il ('. J^. t-'W. I'l I'. <'!. •^'.

.'llillv nf lli-'liL-llil' ill '-"ili'J i>" 111'' ••H' "";• ' '
''"\'- '''*; lllll'ol V. (7".'l."

uhili' -I iii.lin:.' Ill tin' M.il imi. iii-t< ^I'l I'l' \. "' />'• ' " ll^'l"!) HiT U i- IJJ

«;iiliii'j ii'itil it lunl linii I'lii i ill I'll' ^'^ \\'' "I" (I iiL'iiii'i'r vMiit iiU'l-r

viinl ulu'ir >ii<-li ii'i'iiir- "111' L'i'ii rillv u'iiii'i: Whilruml, \. \lr\iil''i i I" i|

niiiili-. ii for till' jiiiV. Sl,.,„,iin \. D'h, I'. C. .\. fin, Id,-, Kc,!. •mKI -i'. i

ir.iM ,( //, fiiHii/ ro. (l^:i:i) 71 Vt. :)J.-.. In.l-l : n,,,,,,,,- v. Ithlu .1 1/ ;,'. <

4.-1 All. 2JT. ' I'"''-' I'"' ''"' '**' '-"' ^- '•• "I' "

'I'liiii. a riiihviiy I'liipl'iMi'. wlicn iilnui' wint iiiulrr I'li^jiin' will t in

mI'iiiiI In put liiiii-i'll ill -lull .1 |Mi-ilii)ii I'viiij; iii^iiii'i r I

.

Willi 11'.
I'll! In II -tiiiimniiy I'lir tliiil. if .\ iiiiiii'iiil linikciiiiin is ^niillv "i n

it -llnlllil 111' ninvi'.l lllll'\|iii'll'illv. Ill' v.ill li^^rlll'"' |ill'M lit ill« I'l'l'nVrlV l,i|

in nil |iinli:ilii!ilv lie ini'inil. i- Imiiiiil t» .Irnlli. wIh'It lie ;.'ni'-- lirtwii'ii i n. m i

IKltilv all ntlirl illl|iinMr- « liii-i' «nlk l.iulll lilm- witlinllt ,lliy Will llilli.' ni -

iiiiiv.' ill its |irn;,'ri'— . inni'iii' 11 iiiiiM'- I'.il In I 111' I'li^'iiii'i T. iml 111 a liiin ,i|

ini'iit nf till' i-iir. or •" I'll* ""• i< 'I''- '" '''' l''"''' '* l"llii» inf.' Ill'' -i;,'ii.il- nf

,

iillii'i- -i"ii il wliiili will -li"W ""111 "l"'''' "'11''"' I'laki'iii.iii. .Wc/n.vnii. '/'. ,1 .v,

1„. i, '\\l,,h„;ir V. //.../.." il- \l. It. '"• /'• ''"• V. Msiliiif il.sil-.>) 47 111. \

ils:iiii l,-,ii M,i... (77,i;:i .\. K. -JJH (-'ar :iiiil ilSlUi .".li III. .\|,|,. .-,7S. i u «l,

in-|i,iinr I :
Muhiihiii li. s. /,'. <'n. V. ill' j;ni's JH'twrcn I'lirs at any liiiii' ui

llmtr,! (
iMi.ll 11" .\l;i. -liii. -II ^"- I''-; ""' ^'i*'!'!-' any nnliri' to tlii-i- in ili.i

(IS'.iili 11(1 .\la. :iilii. •l.'i Sn. :,1 K-ar in- nf ilif iniiiiii' uml train, aftn !i. kim

-I'l'i'lnr wi'lit mull T «ar staiiiliii;; nil >i.Ie Hiat tun iiii-iii'.i'— fiil atl.'ini't- li,

,
,i

I.
I

liiTii iiiaili' to i'nii|ili' tlif i'.ir>. Mini tl

'Hm' -.11111' n-iilt fnllnws wliiTC tlip in- till' at|i'iii|il In I'lniplc tlicni lia-l'ir-

iiiiv i- ran-.'il 1 \ till' ninviii;.' of til.' car pi'inli'il. .Vi7n7/ v. .\ .» Ymi. ^ //.

mii'in wlii.li thr -riAai.l i> win kir^'. //./.•.'•.,.( IS'.Hl) Itl7 .\Ia-s. .'.J. 1 1 .\.

\, ,.•..!<„ ,! !l .
!'. <'•'. V. *,'!.i/..n.. ils:isi 107.'l.

'Hi \a 4:'ili. :il ^. I'. "'"• i<'iii|'l".V''<' ".'lit '111'' saiii'' nili' i- a|i|ili<alili' uli iv

iiiiilir '-ir f.iiiiiJ I'lil "f a'lraiiii; i'iii|iln.V''i' in a iiiiii.'. familiar .villi'

Liiin'il.iii V. S'liilin III II. t'u. (IS'.M)) 'III niyMliifiit of liii' lai's, yiv..;* im niiiiii
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337, Ooini^ into or remain iiiji: in an unauthori/ed petition.— In

latiT cliiiptcr (XaXiii.) \vi' »IiiiII liasr i"-(M-.iMii i 'II i'lii' till' nil

tlml, a >

rciiuirc

It wl I" IS iM|iir<'' I wh

hi

il)' III a
i>

III

W hell 111- illllH'

ni 111 IM' I'jilllHil I'l-ciiviT t.if llii' n.i-.M lli:ii Mil lUI

- l|.« tint

IL'.l'iiiTH

i>f lli(> niiHtiT ilu ii"i|, I'lilliiu liiin inrii -u.'li ,i pi i . •.!• iniiii' i.

Utirfit wliilc Ik' is ill it. riiii. r llic cirriini-iniM-. - |ir. ~< nii .1 in

ciiH'S i»r tills t.\|ic, iii.s iiiiii.ilii\ I" r<Tiiwr mas :il-i. Ih' rt-li rn

tln' ciinrciitiiiii tliilt, ill ;;(.iiij.' iiif'i liic |ih in ipii-ri,.!,, Iir \\a- l:

lif cimtrilHitorv nojilii.'i'iicc' .\n iiiMili>Mial i;iiiniMl r^r il. .laiin

IH

til tiiivc the riirs utiippi'il wliilr lir ii nt imiii

n.iik 'in till' Iriiik. mil i« stiiuls I'v m Lnjli

<.ir wliili' ii'»ii"liii^' llif niiniii;: I'l

III ill.

I I/. /,

1'.-. M.i-s.

\. rl,, il !••

I J \. i;

.1'. xtiiirwav iH'siilr tlir Ii.hIn In I, till' t;illl

ivlijili till' liflini; imis i:in. ./

l/./^./..ii' In, II III, Cii. I IHMin

l;. Slid, III .\. V. Sii|i|i. is».

Il/, iln.li. >i||i II 1 llrllni-l Ml'

N ^ . Mm I" lit.',! I.v II"

1-i nut lit jliL'i HIT. 11- il iniitli

ii,-.l ,1,

iif II

Siinlliii Ij . any riii|il

illrll 11 |M>~ilii>il uitll ri'^liirl

I liii is iiUii'i /(• ii'ill \ Ih ,1 II / /.'

I'l '*tiltliiM;irV lllil

III

•llil tlml. if it I'l

I'HHII 11 App. Ill S W.

^riii'i lo niiiM', III' \\ Iill U
lilt if III' fnlN

llljIM <l. i

il I i't:ipliiV(f «iiit I'll IrMiki : Hull. i\

til yiM' mil 111' II

I III';.'- .1

f Hliaf I

is ^.'llill;; 111 llll til 111!' |MT^llll ullli I nil

i|iil< that

/Ml /. I

A. A"

ypi'.i

( lUllpMrr

|| S. W si; I

Is'i'i. I,

ar iijiiiiii

IIKivrllMllt. rliilill V. Ilill lid 'li'li' :i.

ISiiSi 71 Minn. |.-,il. \i

U. 717. liiliiarin;.' Diiiinl in (ISliSi 71 ill. II III

I.-J

lliiil: C.

.! N. \V. Ill!i:i: SI.

(ls!i:ii ,-,7

III .\p|i. liin. So. a si'iNaiit hIiii-i' iIii niLli.'

till' tr

pi. ,

lail

ip,

liii'l in SS :i;ii,

siilii-il.

in flu' pn-

in 'i|.ii.it

.11 il

l.lr

i-h 1

1

i- '.;iiilU I'f iiiiili il'iiliirv

ti'- llll nut iripiiii' IIIini III v'li intii an rliI' ti't lii-

v.iliir «rll. ami » lin I iI.-itm'iI that iii'ili 11"

.iL'i' il ^laii'liii;.' al a lln

il

ir 111'"!.. /;. I,

..llll'iil ri-i'liMT ilallia;;i< if. witliiillt L'ii

ini; iiiiy warning' uf hi- iiiti'iil inn. Iir n
I'll fur till' pill pii>i' rif pii kii

:i.i' villi, li will pii'\|.nt iir.n..|-v

ili'iilh I'V llll' i'iilla|i-4' of a li ii|;;i'

III •:! II V. nihil, !i C.

U I. '.I,!. JSI, \.L;li.

till

lip ail artii-li' wliiili in> h.ippi n- t

iinil is iiijiiii'il liv till' ili'.4-. lit ill till

inf. lull!!' wliiii' a ii p.-nlrr. iiii

.. llll u.ilk nil llll' llpp.r ill k of

lu at

I'.l I., llll

-, I

'1.
I'

It. hi. I hi- t. ...'-. Ih

•J. I llii-m

lllliiilllill V. /,./. /' \.

fi'l! iiilii

l.ii'k. 1 hi. I.'. /.'/,.,../ \. iii.iiiiln Sliiii-

.Ti III

i rum I ^!l App. Div. liis. il:i \. ^ . "1 nil. L'i't- llll 11 ti'l I hi

IIP 'J'.iil.

A -I-

1''

ir illii-tratiiins of Ih.

limipli' ail' fiinii.lu'.l l>y tlu' .I.'

.f l.t.'-.'iiiiiL' thi' nil' \\ hi'ii it ha- l.i' "iiti'

lli:il

il "liuL'..! in Ih.

I- -ililu .if llr;;!

I'll! .Ii-.l

hirh

IIIIL'IIIL' 11 I-

I railway I'liiplnvi'i' who. wlnn or i

iliriil to Iniiiv from th

for

l^'i'llri' «
iiii iniiiiv n

r ii-ar III a 1 1 aiii.

kniiws that ticH

to 11 Ih).v car from wlii.li he .hnii' ,h.

I'rlii'ail Iroili'V win will

il fi

I' 'I 11' i'\ I-

Ik

that hr l::l.|

ipi.lly thini/iil t.i L'l t iiiln llll

tlirmvii. witliniif ;:ivini.' aiiv »ariiiii'.' of piirpn-.'. aii'l it

liK nppiiiaih. wh.'n a wav of -.alVly

"I'l'ii 1.1 him.

U:l- llllll.'.

ri luTii an-

fur sill h a

.-aiv In .1.1

aiiniit ii'diiir f..r an in-

/../'/.l/.f V. I I, nil, II, I II

iis.ll thi'ii-hv (Till

l!"Ml> IJJ Mi.h. Il: SI .\. W. ..J.

'(" a v. It . It. r,

V. I-h I 'Iii.lnr of aiT I'li'rl I ir car. who is

I'll N. \V. Ill-:

IS'.MI 112 Iowa, liiil. .'il-n a i .impit.'nt mi.lnniKin. laniml

«lii, k

I : ami that an cinpl
MOWS that a manlinh' li'.'.lin:; to a

wli

IT is iisi.i| to ilran out Ihi'

"I.I

i.mp
.'li'.'.'iit .111 th. .'I'.iiili.l thai III

iiaiilv tn.'k Ih. Ilia

nil it Im

1.1.1

i.f th.

I's <'ln;_.._','i| iliiiiii;; thi

I'liipinv I'l . il ml iil-ii fnr

I'Wi'r III- iiinii'iniaii w
11- hi- .|i

hil.' llll- hilt.

H'l, 1,1,1, \. I/.,

if 111.' ri';;ii-

r was cat-

ill' -li'iiin fiiiiii hnih'is. is.'iiili\ I-:. ii:i

i'.iiiDi ii";! I ihi .11 N.

iif iciiitrihiitoi V iii'i'l

illi-ii «il!i aiinlhiT

Klificncu if he gw's in- usiilt of .lispal. Ini s fault
to it to cli'uii out tlic sewer without A woiUiiiiin iiiijilayr;! oit i.!.' n mill
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H ill

iictiiin iiul til Ih' tii.iiiitMiiiiilili' i- -Imwii ulirii it ti|i|H>iir> iImII. win'

ill xiii'li II I'liii'i', li ii<iiii'l<'<l liiinx'll ill nil iiii|ini'li'ii! iij:ii in r

l']\ ii|< Hit to llli-> llVit'l c.l>\ i.ill^lv «llt;i;r>U u lin iii'li tif llic .ii|I

ilisrii-«ii| ill S
.').'! 1, yHpiii,

'I'lii- lM)iiiiihirv line Ih'I\\i'4'|i ciisrs in wlildi ilii* |Mi-ii,i(iii nf i|

^(•rviiiit Win iini'»'l_v 1(111' wliii'li ill' \vii.>» nut initimfi/i'ii if> ihtii|i'
. ,,]

il-M-H in \xllicll tluit iMi^ilinll WilH Kill' wllicll lit' lull! Ill '11 i\|iri>.;

tMi'liiilili'ii III ii)'rii|i\. t* IHil i'il.'<,V t*> ili-tilli*. Itli: till- iil>tili''t|'<ii

-i'IiIkiii, il' I'ViT, lit' iiiiv |iiiiclii'iil inipHi'iiiiKi', tlio wniinl Inn in; i

rijilil I'f ui'tiiiii ill I'illiir rvnil iif.ii ^^* -uiiii' iiiiiilifvin;.' t'lii'tin- i- inir

lillnil bv till' i'\ iili'lli'i'. 'I'lii' ril^Cf* wliirll lii'ill with tin- rrfii't .f ;

i'\pr«'i*s |ir<iliiliitii>n hit rrvirwcil in SS •tM. Wi, iiifrn.

338. Doing work in an unneceuarily dangeroui manner, casei r

lating to work on railways.—(('(.iii|iiiri' S 'Ms, siiImI. ci), iini.)

'['hv lim'triiii' that. ni';;li;;iiiri' niiiv U" inl'i-iTfil, ux a iiiiilli'r "i' \.\

uhrii il is a|i|iMri 111 thai thr art wliirli i'iin»i'i| tlio injiin \mi- '|.i;

in :!n iiiiiiii'i'>-'ai'ilv iliintii'inii-i iiiaiiiur, hiH Ixi'ii aii|iliril in tl

|ir('ili<'iiinrnt.<« t'.\i'iii|iliiii'il in ihr fnllowiii!.' paniu;rii|ihs:

(1) ()|MTatiii^'' rais in u i!iiii!.;ri""ii-< niainirr. - .Ni'trliiri'iui' !< ii

|intril, as a inaili r iif law, tn iiii I'liijijiivcc ulm allows a rar iiifli

his niaiia;:i'iMi'nt tn travel at a rate i>f sjii ril whirli is lianp'ruii- niii

I 111' rinuiiislancrs.'

wlin. :iftir |m<siii){ lliiim^'h if to L'l't n in t'ropins! nlxmt in llir iliirk in nn ti

ilrink iif Uiiirr, iiinu < ~.^iiilv pn- out fiiniiliar \k\\\ of tin' luiililiiiv. aiil . ii ii

of lii- wuv to ii— i-t a iiiIIIIicIimI :iii'I f:illi nrovri for iiti liijuiv riii-i-.l l.\ fill

tlitoiijli a lioli' in Uii' Hoot', not ;.'ii:iiilril !litiiit;.'li jin >inL'<iai.li.il »|ir!iin;.' I" in >

in iii|iiii<'l l>\ stalitli'. €-,innot hiomt. miIoi «liitfl. wlicii' lirf c.|ii|ilo)ii h n!

i'iiili I \. Miiu'imiili' II 1 IS',11 ) 'ill Dill, Ivtiortlciltri' lliat hlif Hoiilil n'o int. '

ISi'|i. 2U tiKiiii o|>i'nin^! into »ii,li cIimiIi.i ji

III II .Sotrli iit-c, out' of till' jitil;.'ri ili" ./orio iivoh v. ./o/ni.oi; I hiiir ( .. > ! ii

I'linnl to iolo{it in it> I'litiiitv tin- ilot- Ii,' III. A|i|i Hli. .'Mliiini'ii in il-<'C I

Itini' of nrliiti Kn-Ii-li <ii-i-''iilr'l. Iliat Ml. lJ!t. IH \. K. s^ii. -,,1, l> mi i

>io |)i'i ^oii who is ini<it('<l in Iif*- ot- linili. irtoitihl that hIic was in a p. it) of t

wlirti in a |ilitii' wliiTf hi' oii;;ht not to he. hrt' 'in'.' wlinr xlic hail no ii;;l.l tn I

iMii liiiM' an aition iii;aiti->l tin' iiia-Irr, Sit i;ot(. I. xk/iki.

iiltlioii;:!! Ihi- hitliT tnav U' in fattil. .\ tailioail i'ni|iloMi' who. »l,.;i i

r.iit il was III. Ill that a woikinaii cainmt .Inly, loitirs laiilpssly alKnil ilw r;i

ncoviT whirl' hr |iiis,.\|.ii.s in j't'tui: tool trark'<. anil voliinl.itily |iiii- hi'

liai'k to « pl.tci'. aft'T hr has ln'iiiinr -ilf in a plan' anil |ioslnti' oi .Iai..

auati' of the ilan/rr to whirh he will hi' I'ltHLiir. iitnl nr;;li'i'ts to tisr his -nws
I'Xpiisfil. liiiiii \. I.iiirxnn (IStill) 'J'J S'. tvojil injttiy. is yiiilty of coiit n'.iil..

Si.«». (as. ill fSiri. s. 710. nr;,'li;.'i'nri'. l/oo/i v. Xmlnll, ,1 11

•A xcrvalit who umprs »]nut! a ilaik »'...
( Is'.ll l 87 \a. 4Sil. \\i S. K. :"•>.

passa;.'i'\\ay on his nias|.r'» pirtnisi's ' In h'.n'ilitli v. fliiiniifi. 1/ .i .^t.

when' hi' hai no htisini-ss. ami oprns a It. I'o. ilKS.l) 24 Ki'il. !N)S. .\li lu-ii

iloor anil falU down an rlr.aloi whiih Itiiwit puts thf <a-r of an i'n;'ii!..i «

lia« a Kir in fioiil of il. has no laii-*' of is lolil to taki' his rn;:ini' anil i^ii tt

.ii'lion iiy.iiii-l his iii.islii'. i'jiiff.; V. siK h .T plar, nvir a traik w'n: m !r

lliiiijiri- (ISSJl 12 n.ily. 4;i7. parlii's 1 nrvv to U. ilait;.'iioii- ti;i- lit

A Nirvant itiiployril to srrnh IUhms in at whirh hi' is to ri'aih his ih-iiiiili

a faitoiy diH's not CMTcisi' onlitiary rair not licinj; spnilii il, so that tin i.iti'
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J) l'iirtii'i|ialiM;r ill t.lif iii.ikini,

|iiMcticf III iii;ik<' tlviiiir »witi(\i-i, II (.iiiKirii.iii I- II
111' I -ill

.( (, nirilitii. rv m L'lijri'ini',

if It Ih

IrUi

iicli. A" it. in

>l ''IlillV

II tiiiiM. r i>t lil"'. Ill |i.irliiM|i;illlii;

i|i('nitii>ii. iilili<Mi;:li >iii'li II lllo.l I-* iKit. till' • il( -I wlinii CUM U

nil III ) ]U\\ >\u-\t iii';:liv'i'iii'i' wi II l.< ifimli'i'i'ii

lii'i-i' 111' iniikiiif;

lillllU'l".

'

•t' a Ih »\^ iirli i-% wirrit <1 out ill u ii:in;^i'iiiii)t

Aili'piiiifr II iliiiii;i'i"ii> iii'iIiihI .if cimiiliiii: i>r iiin |iliii>r ciir-*.

ii|iiin' !i ;>:>l, siil'l. (H>). »'(/'(((.) A -•i-vaiit iMiiipliiiir car-*

1| 'ML' I'ill

i;^lit;<nt., wIkii li- Il<i! .! a |irM|Mr ii

ii - nut, nuiil ii' IM'III' lll« VV

,. llUllrl-^,'*

••1" (if

it!)

'Irll'mT tl. ill'' f;u ' liiit llic <MI> liivc i|i 'llil

111' tiiiili-i ii^iiiiilar .uii|iliii^x iti an ' ii-alV inaniH'r.

or

.1 W;. ri'ii'«iiiui

III aiiil Im', iii^'i-ii

tilv willilii lii inn (l-.SI c;: M... 2.111; \ ,ll;ll: «f IV. K.

II liiiiir. « llirliI vtiiil

I i.r

III Ik

i'lll« |. ll.. .( I NhT I mil.

ii.^ .Ill

.HI K I
1.'.

liiilll, wllirll i-. Ill-.lfr. ll llO '//!/'
/ \l .f s ll (

ii-^li II ik

'll till' lilp ll. .'jiMlln" i-iU , A -.\il. I iNl II .ill.

I 111- liijil t ki> tliiit lii|>. iiii'l ll 'oiii.l. i-iJ..

Ill .i; t. Mifi' ni'j

. iiIh .i( will. 11 v

I Hi'ht lit 'li.il r.i|ii.l
>i

ll I nil 111 iliii'.|'iil ' -v-ii' III.'. I
t.i fi

:;iiillv of .iiiilriliiil

;.!-.. '« :i:ll. kiiIhI. I ,

<i /,..Hi\ (( s. r /.'

iilV Hr;jll''rll. II III! .1.1 .1..

•I/.I.I.

> 111 fc iiili r III III!

'|. till' link

.11 t.i till'

ii.Li "liir,

1--I11I atlilnlil «llli III.

IV'iii "iii Kiiii. .'>H(, 41 I'.i,., 1:!: I'I-hhIh link in llir |..,m'I .1, luh.'.i.l. «ii» •.'iiilly

I ,{ /'. ;,' Co. V. .1/111.11.1/ (IHIIS/ 4(1 "if .mil c.iiili il.iil. ' V ii.'t!l' jiiii.. .1- pic-

1:1 I.', i4 Sn. US, .liiili-i riin\('i> 1 1 iii|iiii,'x .ii'.t.ilm'd

\j. wliiri' iiitrn-iiil lliiiil.x. wlirK ii tlH' rii'^l.iiii 111

iltli ilii. I'lillini? iiiit (it

.i-hi.l.il (

l,.i.l I.

ll- ('11^1limr 111 -lull UIk
I'l II. -nil.li

il kiinl III

III. 11 III llliikilm l,,li if till

n (111

II i-ti'iiii.'lit link pliKi'il ill

licit, til.' i'(.-.(lt iM'iii;; tliiil III.' Iiiirlii'i ilimtli.iiil atnl pmp up tli.

.Ml' \V.I-* llliTiiili'l iiiiil ll 11' I' lll ili.V.'t- I.HMT iinl Ills I'M 11-.' fi.r nut lining

kiUiil /I1..1111 V. \ . 11 111/, if \, H. '<(i » I-. »iiiit iif tiiii.' 1(1 pn.p III.' Limit
;,' r.. ils!i:|. l.-.H Ml--. '217. ;i:t N. K. ilnmlnn;! aflir Ilii- nl-ninil of Ilir .ar.

il»o i .1:11, 111I..I. 1 I'l) Hiiiini, an 1 I- 1.1 it W.l.s "ki.k.'.l'

.\ 111 iki'iiiaii while iiii(i.ii|.!in;.. r,\r-< lime i;;aiii t till iilli. i.l

mill

|ilji iic III'. iiiliM' liaiiil i.ri til.- Ii.a.l of iiiii'rt.'.iii _v r.'ipiiriil liiiii to ri-k liii lifeliV

'ill' hull lil'lori' till slaik l.illll"* H II it. III llllll 1 ill IlllkillV III.

ihv iif :»iiili •iiiiliiliiiliny ni'>;li).'i'n>o an linn \I<j

ipliii^' at tliat

s./s (1^;, tl. S. ,t

uill prrvcnt rmiviry for an
'lil liiinil. nlMiiiii^'li

iii|iii> to I/. It. Cii. (IsiiS) Uii M.I 72, 4S S. \V.

nil' .-xiM'ru'in'.'.M
l.-.lil\ llial 111.' piii.l.nt

I 4S7
.^ l.rak.'innn wlio. wli.ii tii' wan roup-

. laki' liiilil (if till' pin wiili tin- tlininh lint: a \lill.r to .1 .Taniii'V .iiiiplir. placiil

pin in till' fiiinnr iiml tlir link iniihil f-iii'lin^.'l- jii-.

I'lit that (tiily expert'* can eiii|

til.' »l.i.k eiiines. till

liiv ilial till' lall.r. in-ti iil of aili.p1 in;.' the r

imlh.Hl. Cdiiiiiliill V. I/.'«'.)V llSlllt) 3 vei»(. ai iaiiL:eiiient. wlii.li wan Ihe only
I'.' A I'P- !:i S. U. .-14. ife i.l ll ii'Ti renniiii 'll U'l w.-eii the

.lin._' til ir.il lie. i-ion». nejrli <ar.< to shak.. the pin in. wa'< lielil to

iiifi'ialile, IIS iiialler 01f la he nei'li;,'.'iit. im .1 iniitter of law. Vor-
aI„.|, hrakeinan who if reasonahly /..//, if 11'. It. Co. V. ililhiiuilil (1H!M)
«..|1 v.T'ieil in hi-. (Idtiei i< iiijine.l HH Va. .'t.'i2. Ill .S. K. 7(Hi.

tlir.iii',;li ll- inj; a si

i.ki'.l. link t(i

traiijlit. iii'teail of ft A lira I. I'liian will iinilertaken to

iple ears liaviii;; .oiiple lar-t with ilinilile hiiirer'* hy pro-

111-, of iineipnil iii-i;iiit. Wrlih v. jeeiiii;; iiis arm -.iiaii'lil. in In-I wii'ii the

I'.'A r. rf //. It, K. On. (IHII'2) 4.1 LiillVri. «l nil 1 1 |i \\ 11 k now II lo nil

N. V. .S. |{. II.-.S. 1; N. V. ipp ;)ij ..'III men that it eaniml Ih' .In in that
lluitl V. .SI. Luuis, K. v. Jc \. tl. <Jo. muiuiei witliuut iiijaiy, ujiU it inlghl b*
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(I) I':i-^iii;r "Vcr llic ciir- i>\' :i i.Hiviiiu lr:iiii in iiii iin|ir.,|MM- nmn
iKT.— Wiilkiiii;- ..V( r m iiiiin ,,r ilm ,.;,|-- i< Ik ii in ?iinii,,n, .,r -i, i,.,i!i-

fr<im ..lie to llic mil, r. i- llul Iir:;|ii;.li.v /„ ,• ,v, ." lint jiii (11,1,;,,^,

i-nniiot. receiver U>v injiirio cini-eil l.v (luinu eiilier i>( lln-e ;ii-i- in ,,

ilaiiiieruii-- iiiMiiiK-r.'*

(
.".

) .\neni|ilillj;- III IiiHllIlt liiiniiiu: eii.vine- nr e:irJ.— ( Se<> jil-i, <;

l:!!>. IK). hiIkI. .1. II:.'. i„.sl . ;,:,.! e,.i,i|Mie S :;:;ii, mi1„1. (ji). ;„,,„',

In Sdllli' eilses tlie mere I'aet iIkiI a serMIIlt Jllteiii],-,.,! to 111. Ill, I ;,

niovinir lr:iiii witliont, ;inv iieer— itv seems to li:i\<. |;,vii riiiJi.!,.] ;,.

-iilliei.nt to prevent liis r<'coveriii:r iliimiiv-e-;.'-* Knt ilie |iivi'. i;,!,!,.

view woiil.l seem to lie tliMt,. in view of III.- noriiiMl rci|iiireiii. in, ,,|

riiilwav work anil tlie nniver-al praetiec of railuav em|ilo\(i-, i]:,

inrer<'nee of ne-li^enie shonlil not 1m' drawn, as mailer of law. imlr .

lliere is prcKif of Some a,ui:ra\alini:' eireinii-iaiiee wliieli nihl. i. .] '!

action of I lie servant. e>|Hcia II V iiii|irni!iaii. (rom|iare liie aiui!. ,ii-

sitiialion will n the injiir\ was roeeivi-d in ( plin^' or nth |.liii-

<'ars in motion.) 'I'Iuh. it is r< as.inalile to sav tliat. a serv.nii oii-iit

not to 1h. ;iiIov.ri| to reeo\er V.li-re llic e.-ir or en';ille was nioviii--.

ra|)idl\ that no e.aiilious |icr~oii woiii,] have atiemiiNcl U> moimi ir."

<'s|ieeiallv wiiere the eoMilitioiis nmhr which the .lllempt v,a~ lii^|.!r

rend.-red it ninisnaily dan:;ernns :
" or when- the part of il,, ,:ir

-iifcly (Innv hy iliiipiiiTi',' liis iinn li(lim- S So. .•.liO. rimi|i;ir,. S :;:;i. i:..', <

the Imlliis. is III lili'.'riil. ///oii.iv »'. I,', sninit.
<•„. V. Itniri.i (ISllli .V! III. .\|i|.. .V.i_'. 'Ilinst v. Kanmi fit,/, /'. ,f i; /,

' \r;.'li';i-nii' is iiii', i;il,||. «!,, ,i- n r,,,
i ][m\\ ]v,:\ Mo. :t(lM. c,:; S. U i".'.

Iiriiki'iiiiiii ciiniili's M rniiiiiiiiii ih ivvlirnil i l.i jkniiin siv'iinliil li';iiii to l''> jl.,.ii
til a MilllT lIliiulllMll. ill-ll.l.l 111' llll' \\|.,.M it H;|, »|ii|i|,i|i.r f„|. liiMl"
iiIIhT WilV. T..KIS. S. \. .( \. II. //. 'TinniTV was .l,.Mi,.,| i„ If'^lix-
r„. V. (iini (isii:!; T.A. Civ. .\|.|..) _•:) i ,././„,,,, .j. i/, /•. ,•„. (issi, .ii \|,..

'^^ ^\ ''•'' -"'I:' ili.iin ri'iiiiiii;.' 10 nr |J ,,,1., .m

^
' .W,7o..i.,./. 7'. ,f. .s', /.'. /,'. (•,,, V. .»( hoini; /.,,»im ///, ,( \. /,. c, v W .

I'iniilli.ss (lss,">) ;i;t Kiiii. .'liiii. i; \'.\r. /.«. i Isni i !mi ivmi. .">:!. l."i s \\ ,

•.•i

•'•**_"• l-;ii,il:ir tiii-t~l. U hni. :i -..ivui -;,

,

' .\ sii-tiiiii li:iiii| cii;;;!^'!' I ill iiiilo.eliii;; lii^ Mi:i.^trr fm- iiijiiiic's jjlru'.-.l :.. i.

ilirt Iliilll II ll';liM iif II, It r;ir,. ilijilir,! Iiy i-illlx'il liy tlir ilrf. <t i\ r luliilirin.i ,.| ti..

filllill;: Im.|«i.i.|1 tun IMls ullil,. IMMIlillL' lui.I Imi;i |('| |,f ;| In. , Mlllil I M'. \.'miI| {'.«

lo till' iiMi- iif tlic tiiiin. uliriv 111- Il 1,1 ..,-i\,iiit iitli'iii|il,',| II, l„Mi<l ujnl.. in i,i,.

l«'i'll ,lf,lr|-,,l l>y till' n, 11, 111. I., r, i- iillilly tiflll. il is I'lriil- t,> |-,lll-,' I,, ll-'llM
iif rii'Kli'ji'iii,' 1111,1 ,'iiiiMiit ii'i,iv.-i ivh.i',- tliiil llll' vi'i'liit slimiM I,,. i.,i r, ,;.

Itp tiiiil Im'iii ii'iM-iil.illy «;iiiii'.| liy III,. I',. II, hint i( til.' iiijiiiy »,i- tli. i. .ill ,i

v.tiiiii liiivs iif III,. ,l.iii;;i'r iif riiiiiiiii;; on ii,;.'li;.:ir.',. of till' |ilii'iiilifr in .m, ,.i|,t;'.'

,11, Il iiiiH rtliili- lli,y w,ii' in iiniiion. In l.oiril the i'ii','ini> wliil.' it « . - .".ii,'

Sun.r V. I.ill., Sln„r ,( I/. N. /,'. r,,. :il :i |,i"li lull' of vpi'cl Ih.i:-!' ,',( ,'

(IS'i.,) lilH Mi.li. .'il. Ii.-, \. W. i;-i|, ,'. /,., ,'„. V. l/,/,i,,, ||i|,Mi: I, s In,
Ni"_.|if.'i'ii,',' is iiili'iiiMi' wh.ri' n I, oil,,' .\|ij,.i .'iS S. U. 7:t.",. |!,.\,.r.,.l .|- |.

iiKiii ill |,ii~-iiiu' in, 111 ,11!,' ",,ii,l.il;i ,':,i l.> 1,,'niiiitr I l!inn llll .s;. \V. .'I'.il. Imi liih

lllliillll'l- Jlllllji-. nil II;,' ,'ll<l ..'.ll,' ,,f III,' |„,i,|| ,\;|, n,:l lllll'll.'.l.

foiiiii'r. iiiiil. ouiiiL' 111 il- I'l'l i.,i:iLr " A liiiiLi'iiiiiii WHS 11,1,1 iriiiln ,,f ,„;-

fa-li'ii,',! 1111,1 i.ivii,;; u.n 1,1 liini. |, jlij.ii, ,. h|,,.i,. Iir iin,l,'rl,„,l. t.i 1. ipliti

|ir,'ri|iituli',l 1,11 1,1 111,' iiM,l, /.,„,.s,,7/, ,.n:;i,i,. ni,,vit,!.' frnni I to il ihiL-jn
<i S. It. t'o. V. un (Ih'.Hl; Itl .Mil. .5 IS, iioiir, tlie stop ol wliioli wa-, to hii
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KEOLinKNTK AT IIMK OF INHT.Y.

lie liv wliifli lie attii!iiit<il to ininiii 1 \\;l> <i!i('

8TS

if -iiirli n oli;ir

ir ill siicli a I'oiiiliiii'ii, as Ii> make ilillic ai'I iiinlnlv lia/anlmis ;

iir wlicrc lie Ml""

kimulcil;.'!'. vciv liij:li. iit a ti

„1 ill tin- mi Id!"' "I' ill'' track in liinii ><\' lln- rii-iin

rill hilllil »:!•* rrH'lllli

vIm'II I

lU'M'il witli t\

111-1 111'.' cliL'llll liv 111- -li |i at it- -i

ii^ nil tliitv 111 I"

ill'. wllIM

tilliliiiMi on till

l.iiii|i'

til HI

/,. /;. .0 ».

,1 Ills' il.ilv.li.l n..t .,..,iili.' liiin .;il. ami In- n.i'.l.l U^^, ^m in tl,.' en

til tl .\ . ir Ynll.. 'jlllr Illiilc li'lv i'V ii-iii; ' till' fiiiilliiKinl

/,'. r„. V. '/.I/..MS MSSHI \\'.\ at llii' liai- <if 11..' Iin.l. r. tli.' all.'iii|.l

r,i. :iJI. i:t All. ^iiv A liraKi'iiiiin III) liilii;; rcnilrn'il i-«|ii'< iall> Ik

llltilMI lis. iiftii' ilaik. ai il Willi I I. Ill I ra-iill iif till' «ti|i- I" 1.1. il l.v

I Ills lian ,1. t.) Iiiianl a firi-lil I lain ''a) lin" sliaiii. rahiiot iii.i inl.iiii an av

S ii.ll.-i an lioiir liv .ali-liint.' Inm I iiiim /'. /.' V. i:^i' 1 1
1'"^!

I

tlic liiililiT on till' ~i

lii;.'nt. Kili"i'"'l'

i;,. illiOO) 7;

l.r:ik.'

tl. I:ii;ll

Ir of llir lar. i- 111 :1T K. ri.-i. Ill I'ai'. i:!l.

t;

\t. '.Jii:!. -li

„/ Ini,,!.- I!

All. s

A l.iakiinan i-s cliai'.'iaMi"

A liL'i'iii vluri' in ^'I'ltui',' ii|"i!

wlio uniH'i'i

il a train nrnvini

u'lit. liiin:; (lark aiii

irilv

5 niilr-i ai

attinij it-, train a-i it \va II' i\ iitL' a 'tat iiMi

liiiur. tiiilliil ,il 1 ~ III 111!

itii ni'-'

1 fni-lit

11.. |..T-

III -iilr lail-

il ilic ^'riiiini!,1 ill r- to |ii

ulily. il ni'^'li

II \i/i(/i riiii./iiiii It-

,- KIT, - - I-

l;;i'llt. fliilllilii IS w Wist l"i' I ti|i.

Ill (linil.'.l iiMi III- amlir
mil alli'iHiili'il lor.f a

I til •!' r •' r .''• • 1 1111 I'l
Co. (1H«4) 111 imll liiiii-ill lip •>> an nul lailili T. wlii'li

C. 471.
' II lia-i Ih

Uinu fa^l.'iiiil to a mitin liiiil

liilil nriflii'i'iii

liriiki'iiian to altiiniil ti

I'f :l lliiiv ill'_' rln.'illi' ,(// \

fn

ll.' 1.

W il-.

il.il I
l>>'iJi IM Mi'-li

Muhui'i C. I!

I lull liiak Vli.

>ii, .-.i N. \V. 7

iiliiiul uiui'iit

/.,((. a I. / ( lss7i

11. 2 S. K. »1">'': '"'

'.17 N. f
;.,„ /•. It

iliiiili- a laililir ii| on tin ill.'

!Mr lia\ 111^' a "lal. iron .laiiL*i-ioii- lo

r„. (l>-'.il)

«!in ki;iiw-»

4:> l''c.l. tl7:!. .\ lir.U.iiiaii ''i~ Ml kn.iwli'ili;. I II. I » lio i.li

tliat til.' tra.k i^ v.iV i.iiiuli t'l"! '• """• pail of llii *\« ll .luti

nllv of sii.-lll col itiiliiitoi V n. i;li._'i'n.-<' to <'\a

ilH « ill p

l.y :in.'ii>|

.-lit a ri'.'ovciy ll' an iiijin

V

iiiinr. kiiowin;

1.1

that it \ta'. ila

:iroii-i unil.r aiiv iii.i inwtanii- to i liiiiti

iliii^' to ji.t .111 till' p Hot

ill.', upon wlii.'ii tlii'i.' ai.' no Iiaii

tiic sii

,1 i-

ll l.i.llcr wliilc tlic train »a-i iinninj;.

iiillv of lonlnliiiIriliiiliiiv ll -li

linlil-.. witli an iron |iim an ll link » i^rli. wlii.a pi.'M'iit i.-..>\.r.v f.ir liH

1.1 pollll lis ill liis liaii.N. will 1,, Til.' iliatli li.v falliiij,' from >ii. Ii la.M.r. /'.i(

.•ii"i!!.' i-i in motion Wiil.iisli. SI. I., if ("•-"" V, /'..v/.r ( ISMCi H C. ('. A. 4ti

/'. /;. Ci iMiyliirr llS'.iSi Hil III. App. 1 r. S. App (II'J r,(i. iiii.

7 '2. ("onipar last iioli>. An cnipli.v.'c Till iilriliiitorv II. L'li

wlio. in <ii.l.avorin.„' t.> coiipli' lirakiinan anil xuitilinian in iiioiiiil inv

iriiic to a lar. jiinipi'il "po a rim U a Hat .ar ..niiinL' l.'uai .1 ll liy ;;ra--p

iclios wi .Ip cxtiii.lin^ nroiiiiil tin-
)
liliit ill'.' a iiak.' stall' ulii.li wa,-. loo-f ainl

of till- I'li-in.'. wliil.' til.' .nt.'ini' wa^^ !iiov Unt wlicii p.. .liil not know .if ilH .If

iiiL' 4 .ir .'i mill's an
liiiviii'.' aiijtiiinp to ca

ni'Lili-iiit.
' Minili'l'l V.

hour, anil without t.'Is. a ipi.'-tion fi.r th.' jury. /'

t.li liolil ol. i-* '• l/i /.'. '•

Sii riinnitli it- M int. :17'J. :iii I.. I!. A. SH. 4:t 1';

lisp.-, I 17

81.

V. 1. /, Co,

I.Vi, will r

(IS'.m S7 (!a. 74. l.t S. K .\ liraki'iiian's an.'iiipt lo st.'p on a

a lirakciiian atl.in

iiiii'iiit a nio>*iii!

iiiiaal liox an.

ll Ilia. 1 on 11

Mat car hv st.'ppiiif: on
|its to jawslrai|) iiiiil.r il .' lal iiiit of si.'ht.

il taki'ii;; liohl of i' "»' '"'>'" »'
in or.lcr to ^.t on .ivcr tl..- -iilc. just in

II I in;.', wli.'ii oril.icl

»t:illi|.n.l
I

ili'i;;!il fliilll falllni; o

to keep t.i L'l'l on aii.l rill.' t.i iim-oiipl.' .ar»,

ir. th.' .'ar not \»- "ln'rcl.y. as sii.li strap was mi.

pUiM
iinil Ihi

, ii.l.'il f,

iliil with means (or moiii'tinj.'

aU pi.i\ii|.'il with s|.'|m

ol was mil ov.T an

U'liL'.'ni

(I ciii-li.'.l. is n.it.

att.r of law. but

ir 11-4' 111 ni'iii iiii'_' till' Irani. m;ik(

.r fi

iilv four .-ais l.a.'k. lie cannot I'l' th.

iie-rnin for th.' iuiy. wli.ri'

r.' |s v\ ith'll.'e .>of II oiist.im to i:et on

),i. 1,1.1.1 ..f it.

r an iii|iiiy

. tuiiiinc roiiii

,1 h' till .1. Ills in that iiianii.'r. altlioii;;li the

,1. -.1 that h.- lost piiiiiar\ piiip. of 111.' iaw strap was to

ijiii . / V. l^l^. I.I II sli.'ii'jiliin the ear. ('..nf. Wisliin rf

I!. r„. I I'.iiiii) 111 t: Mi S. K. M. /.• I is'.il I 1.- .\1 a-s. :m7. 1(1 I.

An ho-tler who is injured in 'Mi, infra.

i;. A. 7ii'.i. '.ill N. K. Sli4. Conniare I

.111 viii;iiiv tivj-ini 11 ll"' •-» •.• —

t. iii|iiiiij; to get on the cab of a mov

' ^
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ar par wliidi ho wiis jiliniit ti> tniniiit : '•' or wlicrc lie Mticinii. I tn

inoiint tlic car or ciipiiK' :it ii i"iiiit on ilic track iit wliidi liic ;! \v;i-

iittrinlcd Itv smiic iiiiiisiiiil iM/^iiiii:'^ or, |in»ilil\, in .-;(iiiic ,;i-...

wIkto lie wiis awiin of ilic iiiciiiii|icictic_v of tlic ci.-crviiiit. wlm \.;-

i'oiiti'olliii<; iIh' iiio\<iiiciiIs of the I'lir or ciniinc.'''

Jf aiiv >|M'cial ciiiiTpiicy oxists—as. wlicrc a railwav |iM!iri m^ui

in trvimr to arrc.-t a trcs|(a.->(T

—

tlic (|iu>liipii of cniiirihiiimx iic;:li

jLiciicc will, as a ^^ciicral rule. Ix' for tlic jnrv to (Ictcriiiiuc.'"

(<!) .\t.lciM]iiiiiL'' to ili>iiioimt fri'iii railway cars uliilc in iiii,ii.,||,--

(l'^•r otlifT ca^cs Inarin^ ;i|Min iliis .subject, s<'c !5S !•'''. 1 1", -nl .1. .|.

442, post.) Hi) far as tlic writer's rescarclics exleinl, no I'ciin li^i.

adfipted tlip (lociriiio t.liat a s<rvaut wlm alijilits from a iinixin^ ,;ir

or onjiiiio witlinut uei-c-sity is iii'i;li;;ciit, as a uial.tcr of law."

Still less in iiejrlip'nce a pen ini)t(»ry cnuclusion of law wIh-iv iln.

oviih'iico is snli^t^mtiall^ to the rtfect tliat tlip servant, either iinii r

the direct orders i>f a superior,'" or by t.hc implied iiivitaliim mI' tin-

coinjiaiiy'B ajr<'Uls,'" alijihltd from a car or engine iiiovini: ai a iiinil-

erale rato of six-e.!.

"Fri,ii,s„n V. Cliirinin. V. ,( St. I'. Jf. "Cliiriinn. I!. I. if P. If. Co. v .V,,,.

Co. IIHIIT) ina l(pHj. T:i:i. hip N. W. nair iMMmpi !i| III. .\|i|i. )IPS. Ai'iii.i.l

llljii lci';.'iiii') : I'liniiiinrliiijii v. I'liiimin. in ilMIPJi Mil ill. 1, lio X. K. .'iT S.t-

1/. .( SI. I'. It. Co. (ISS.I) IT Imm!. HH2 i .'l.-.H. infra.

Iniu'iiicl ; Uniisir v. fhimiiu. If. I. rf " In T'jds if /'. If. Co. v. /'.iPf .i

/. /.'. To. ( liMin !i;t 111. .\pii. 4:<i dsmt !i c. c. .\. 487. r.i r. s \j,|,

(Uiiiki'MiiUi >ti'|i|ii'cl on liiMt;i> Ikmiii). 'tl:l. lil Kiil. 2.">!1. wlini' a IImiiiiii «,i<

" .\ lii;ik>'ni:iM «lio Ihtiiiiic* rntaii;.'l(il injini'il liy tlif tiuniiii.' (if ii 1 >!c |i.

witli tlic Ipiinillc iif a ~\\ilrli uliili' at- nliili- lie wa* aliulitin^' fiipiii an cii'jhiv

lc'iii|pliri;.' tn yit il|i(p|i a rar. Iiy wliiili lie muviii;; at Ilic rati' iif H or 4 iiiili.> :in

is tiiio»n iiliilir till' train ami iiijiiriil. Iimir. our of tlic cnois an-i;.'pii i| Iv iln'

canniit iicomt hIicic >iiiIi -.witcli was ilcrcinlaiit was lliat tlic |il liM i| n,i»

|iro|icrly con-lriiitcil for U* |iiir|io-(>, iicvli^ri'iit in ;L'oiii^' ii|ii>n ami ili-m - inline'

ami ill- liail a safer way of pi I in;; on tlic from tic cii<.'iiic until after tin iinuir

train tlian iit tlic Nwitcli. Hiihiiiiinil rf s<'r\aiits of tlic ilcfi mlant lia<l hil .111

/». W. Co. V. /;(riii.« ( lHli:i) 111:1 .\la. UJ. o|i|,oiliinily to in>|Mit ami r. | iir it

15 So. .'il."). after it< arrival in the yanl. Th.- m.i-

If tlir pviilcnco in conllietini; as to tlip jorify of Ilic < oiirt iliil not ili-i u-~ the

qiiotion wlictlier tlic plarc 1 Iio.mii «mi 11 i|iiestion of coiitrilniloiy nci;li;.'ein . anil

jtropcr on*', tlic servant's eoiiti ilmtory rcversi'il tlic jti(l;.'inent of tlie ll>^^I 1 -•iiiit

ncflliitencc is for tlic jury. Ilunnli.i, v. on tlic ^'roiiml tlial tlic riiioil lnl.illo

I'usliiii «(• .1/. /*. I'll. lliMlli 17s Mass. sliow any !ie;.'li'.'eiiee on tlie pni t 1 if tin'

2">1, "1!) X. K. I'pli.l. Sec also note 13, ilcfcinlant. Toiilniiii. .1.. wlm ili-^iilil.

.Kii/.rii. c\pie-s*Mi tlic opinion tliat the f.ntsiliii

'It lias Iiccn liclil, liowcvcr. tliat mere not slim,- that contrilnitoi y iiciilii'inK

knowlcily;c of an cn^iinccr's ini onipi Icnry was an inference of law iimlcr (iie cir-

ilocs not. as matter of law. <liar;,'c liiiii ciiinstanecs,

with contrilnitoiy iie;rli;.iciiec in niaUiii;; "Sec $ 4.'tli. nolo 4. /loif.

nn attempt to hoanl the eii;;iiie while ill " In I.iiiiimiIIi- if \. U. i'n. v VM.Jr-

motion, where he woiihl not Ih' so ilSSSi Sli Teiin. ;ti:l, li S. U . :.;:, (,.n-

oharjicahlc in the ah-eiiee of such trihiilory iHt/liuenie was ileiiii.i in l>'

i

know led;.'!'. I'liiiiiix V. K'lii.fis I'ilii. St. har to tlie action of an ehh'ily .mi'-w.

./. if ('. It. If. fo. (Isiili IJII Mo. tt.'iS. lifty si.Mii years ohi. who. alli .ii-

2S S \V. mi. Allirimil in 1:17 .Mo. (i7l!, inj,' his wa;;es on 11 pay cur. iiii.!- ;
t "k I'l

3U b. W. 12'J. lUsnioiint after it hail Ugiin to move
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,Vliotlirr n si-n

iiiMviii;;

it. irt < vcr ji..^iiti<Ml. liowcvi'i- sl.>\\l •ill- tiinv iM

«::.

11) ill

.,f ,l,,ul)t UU'll T UK- CIS*

1 1 111!:

r 1.1 1'

,;V in I' runt •>] i! iiin 1 Ix'tw.-cii the niiN. is a luatK-r

n? iIk'V >t:iii(l.-'

lint it M'^nis lie to siv I liiit, tlif limit of iill.wMl.lc ^\«

ciriMiiii^tiiiii-i^ iiiii st In iwcr tiiaii \vli<'r( til -c-i'\iiiit all

• 1 iiimUt

-hi--

lill'.-Hlr ihr rails, ami at sm h a .listaiM'f that. th<' <mi-. will ''har l:i»>

MlllK' II iifiinx' II llCClilcllt. dCCUl':

A- to tin- duty til lilt tor I ,hst riK'tioii.- whfii ili-miiiiiitiiii;;, fc*.t-

( .

ja. imtc •?.

) liiiiiiiim:

Sll jll'

aliiii ;-iilr iii:ivimr cavs.-

(^) Dlnckiiiir caiT whi.h arc iimnitii:

(ii) M.th.Ml of .Iniiiu- ri'i.iiir work m
lowii a

1 22
irrailr.-'

11 rnilwav <mis.

M' I) OiKMaliiin haii.l .-ars i" a .laiiu.-r.nis mami.T.

.I,,ulv.

,.,r.i..l

111.1 Wii» iiijin .1. He A tnii'i ripiiinr villi fiiil* to pl.ioe

Imviiii; li'fl till- Iran; in i.liT tr.-l, I"
i,lr,i fur IIkiI |ilM|Hi-.; lil.T

i|i,M iirilir i>f 11 II' iiiiii|ii
I. Ill ri'lii M" till ilir .plr

..tluT casr. «lii nil riii| nil'. I'aliiu ,1 ii'.'.iMT I'll llllinir-

I'lllll' '<l I'liiiii 11 pay rar w liili' il was l.iiM 'il ulii II 111!' air-ja k l.r.aU „l Ills

Il till if 4 iir ."i null thr > .11 .III Up. HI llllll. l\.l/,.r«;i /•'. ('•'.

it »a-. llllll pii'p.r 111 ntii-i' .m i"

tlial, iimli'r sm Il rilrlllir liiiii

uli'Tiit. JoiA. /'. ct- .V. ovir a

;,'. II.. V. (nil /(.. 1
isssi (ill Xld. ;it>o. If It 1^ piiii

I.. It. A. .>4l. Hi -Ml. -iaH-

- Ill Mill' ^'ll-t' lit'

.' iinpii

.'lii lii'M t

t.iM.' til a U
nil I if an I'liu'im- «

lia-t (i mill'* an hour, a

,'iiiaii "lio, 111 ••>

111. ll «a~ nun ili(.'

r,„l,xi I l!'n'>i '''- I" -M'l' "*•'•

' It i^ iii'L'li'.'i'iiii' li> run a liiiii.l <ar

inilr.ia.l at a tiiii.' wlirn a ti.iiri.

.. piini'liial. will III' ni.t. Itinliii;!

'lllin,.,^ C. /.". '•". (ISTTl S.-| III. IS.

In a lasi' wiin.' a fi.'ii.'lit Irain ««»

1 iiluiut half a mill' .li-liUit from ii stalloii

A an lichl
Il \va» litcily to >tii|

,it

tM.k ln'tttl'l'll

li'jht.il on thi' that a -I'ltion man « an in it m'L'li^ri'nt. n*

llir riiiN. iii-liail "f i'lmp '
iiiallir o f law. in p'tllii;; mi lian

ill;; til our

s„„ll,.

ni.lc of thrill. /'il'l'

\\a- ili'iiit

/. //.
»'

.1. 7112.

'.1 wh.iv
tli.ii! 4 mill'

I
IS, Mil 4:2 l»i. .\iin. ni^

ith hin fonniaii to run to a in

till

It ithi-r. n n.rv anil al'iml

11 I'li^'ini' »a- iniiviii;.'

an hiiin. iiiUlnmx \.

v\.i> pii'p

that, a-

ppii~iti' -lih' of lliu nlalioii

liiilf a mill' ili-tint, wli.ii- it

i-.'.l to taki' I'lT till' "'ar. iiml

i-lilii'il ill .irffrriiij;uan p

(iti Iowa. Mimrw
/{. ,t i). It. Cii. f l^-*'"

::i, 2.; N. \V. 1,14.

•Whiri' it (loi's not aiipcar that a

ihat to till' iii.l;.'mi'nt of llir loif

111 wa- not iii'<'i-naril> ii. ;.'lii;.nt ill

.1 th.' train
man, In

i<'i|iiii-.i'iiiM in tho riiiiniii

l.i.ikiman. inp III. I liv trippiiifr oM'r to a I'lii—in^' 1f'lrlliir on. whi.li Ihi' fori'-

-lictilii'il I lo-( III IhP

vliili' ruiiiiiiiL' a

I in-.ir man tlioii;;l.t it p'—i ih- ti '.icli lii'fort'

loii;;-i.li' a

1 h'.il l.tc.iiiiotiM'. wa- \

till

iol.itin^' aiiv ol ir;

nir w a-. o\i'i tiiki'ii hv till' train. An

'K th.' laltir iif till till

111.' ..iiiipiiny n rii

I'lai.'.l. as a inall.-r i

1,',. it raiiii'

.f la

illy of colitlihutoiy III'

111'' an^iimi'.l till' parlir

,t
1,, " ih' oiirt ."n-iihri'il that tln' si'ilimi man

.:li;:.nt hini-rll. i'M'Ii tlioiij.'li

havi' Im n at f.iult.
thai 111' was not in

jli;.'rni'i

liar ii~

th. I.ir.'iiiaii may
<li Ih V. Hi III I \i,illiiiii Ii. r„. (is'.iiii

iif xi.ilatiiii,' siltsmli nili's. / "i .'lit Minn. WW ,

'»*> \. W

\,ii- \i.il.. a .•« I. I.. /.'. '•,

, pi.ii,

\ hrakin
In.l. .\p|>.

'"> II. .V.l N. K.

Wli.th.r or not it

trai kw.ilki'r who wa- i.l.l iH'

laii III) inr.l whih' att.'iiij \ III.

In hlmk a car on a down f;rail. • an- lo.i

liil. as n m altir of l.iw. to U'

tiaik ilii

I M'l.l.ip

half hour a

till' ninlillinii' oil a ra

Lrliili'in'r as to

Ilotravi'ise

il-

.1.'

U'lUllV Iif tontrihiitoiy ni'

sti ail III aWM a Ion;; ii

nt l.'ttill;;

jli'/i'iiii' 111

short liliM'k,

1/1/

.
..' V. ;/. .i.xiiiw I III!' II

Huh, »j, ao I'lic. 14'J.

if It ~o.iiii'r.

II I 'mil r,

'1

liinn a II. S.

1711 111. 171.

I .pi.'-ti.m

11 .
/.'

nil a fiii^'ht Irain

h.a.l of 111!' si'li'iliilc

Pir llir jury. H'l'd-

\hiil> I Is-.iSi

N. K. i.'i:!. 7:iJ. .\iliiini:i;j

(ly.12) '
1^^' :i III. \pp. ."it.

Ssoo aKo I 331, suW. (b), su/iru.

hiJm
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339. Doing work in an unnecessarily dangerous manner: ca^es not

relating to work on railways.— 'J'|i,> l„.iHliii:;s .,f tlic ti.ll..u jum |,,,

j:r!i|ili^ imlic.-ilr iJic rlii-iiiiisjincc-i tiinlcr wliicli tlic (luciriiic -!,i?, i

at tlic l«'i;iimii]!.r i>i llic I.i-t x'l-liini liii< iN^m :i|>|>lii'(l li. servant- .th

than tlio-<' wurkiiiL' nii railwav-s. Other ea-i's iiivnlv injr ,i;ii.in,,i,

siiiiihir t" tlrc.s<' n vie\ve(| ;ire e.ilhcted in ij :',:',\, sii/iru,

(1) .\Melil|>tili;;' (ii yet (i|| a ninvili;; I'h'Vatnr caf;«\'

('2) FaiJiii;: 1i. >inji maeliiiu rv wlien work is to \)o <li.no whlrli ;.

(laii;;er(iiis while tin- inaihiherv is in niotimi.—A s«'n-ant whi.. wi-,

kiii>\v|<'ili;c of the ri>k lie is iniMirrinir, (|cmv acts alxiiit, niaflm,.

while it is in nioiii.n. is ;;iii!iy «\' i-oiiirihiiiin'v tie-rliirenee, if in ....];

have acco)Mi>li~heii ijjs |iiii|M,>e s.ifejv after sfnppin;; the iii.-icliin. r\
•'

'An ciiiiiloNc • iiiiiiii'<l ill ;ittiiii|itiii;; iru . (W V. \V. 074 (s4.11.111i'- l,:i.,!

to t'.-t ii|><.ii .'III (I.a;!!,,! wliilr it i^ as- -li|,|i,Kl ami .•iinr into oniilail \mi1i,.
iTMiliiiL'. «lirn it i- not lii- ,hil,\ \,: ,\„ ^.. ^^l„•(•l uhil.- Iii> «a. ii-iii;; :\ «ivm. Ii

...,",

fiiniK.t ri.<-cn,.i liir llir injinv. Illi,.l.- v, nut .dvi.ivil willi nil ainl vitv ~Iii.... ,v
N.M// .{. f,,. (isil.li |i;| 111. 1117. .):l N. Il„fi.„„„ v. .\m,rw„,i r'.. „..,!.:. c,R .'il'l. .\lliii ^ (ls;i.-,i .-,s Ml. .\|ip i1sm7) 1H Wa-li. 2s7. .",1 I'.i,. ;;s-, ,.

n.">». ( i.lli|Ml|. I :|;|S, slllid. (."il. .v,i ;,/./. iiiiy liriivnl in .ittclliptini.' In I 1.!

'llnliiifii V. ./. r). /„,„„„ Mfq, 1;, II iiclt on a |iiilli.\'. tlirr.. "h.j.i.r , .,.

(lS!l.-.i IS I!. I. 7S1. .-tl .\tl. 1; (.,.,v ^I'lvw an.l .•nllar.-l.'w. !„tl„. i.iliri ,,,,,

iiiit'i lianil was placcil in a m.-i.-liim. ami uliiili llii' ..rit was i^aii'.-lil '

: I .. \

<ll|..llril I : filhill V. Ililluii ilsS7i ilMi S^itli llSd.ll 4 ('. (' \ i;., |
•• |- v

N. V. .-.I-.'. l;i N. K. :i;iii i^.ivam h.ik a A;. p. )i|s. .-,4 |.v,i. s 11;
',,'„; ,;]'.,,]

,,,

N'lt otT III a piilli'VI: /»;/. /•„,,/„ v. l/i»,iv payiiiL' out tlir ri>pi. .,f a li..;.;! - ,1.

IIHIIO: Cal.i -J.", par. 27.-> l-fivint p.iiat i- tl iiil to tlirmv I lir mi. .,1} t^,

.

placcil III- hand in ilaii..'ciiiii» piii\iiiiily ilniiii uliilc it «a- in im.li>>iii :' /;. ,
, ..

to riinnin;.' ^aiv>. wlijlc allciiipl iiit; l.i vv \. It,tfi sinh slii,<- ,( l.ml] , , r, l~».
move an oli-ti ndiun

1 : .!(/„, i:.,„i,i. I Is \. ^•. iKK, 2:t V. K. 24 1 -en im •

tli.iA.v V. I,''i,i,l,itl ilss-,) mil In.!, -.".i:!, tcniptnl to adin^t a mold «l.il- !'.•

."lit .\iii. I!cp. 71IH i-civant all.mrd ua-lc pic— w.i>* in iiiotjonl: Ui:i:ih, \ .<.,::,

with wliiili 111- Ha-< wiping' a m.uliinc to ilsiiiji f,) Minn. ri:;4, Ii7 \. \\ . 1,:;:; ,•:,

liaii;: dii.Mi. and tliiis lia.l lii< liaiid plovcc attcinptcil to icpl: .1 -:i.

,

drawn int.. tlic inacliinci :
.v/,,,'/ v. wlijdi |i;:d lK.<-o;m- iiis,.ciiiv n>I;iI,. |.

//.»,/,., ilSSS; Pa. I 1-J C-nt. I.'cp. .-,.->:;, cd;jcs »cr.. U.in^r „l„ucd oil In I-.-a^-
I I .\tl. (i.-iS

(
liand of ciiiplo\.c cm;;!.! in opi i.itcd liv niailiiiicrv. wiili.Mi! -i,.;

coM«|„.,.!, ,,r Ilia, hinc wlii.li lie was piic,- llic inacliinciv I
.

'

Coinpji,- ,i!.,i <

cleaning.'!; A»> ./ m.'; v. (
./../.././, I- 11. <'.i. :i:i,'i. miiI„|. (4) siifn,!

(I'.Mill liii Midi. .17:1. s.-, N. W. H74 No action can l«. maintain,.! i.,r ..i.

(cniploycf atlcinplcl l.y imiiis of a Injiiiy can-. I liy tlic pl.iinl ill > l. 'tii.-

stick to pii,|i out 111,, chips wliicli acciini liis )ini;cr-. hilwccii Ihc ni..\ iiil' ,,.
ulatcl IkIwccii a ciniilar >aw am! its » hccU of machiiicrv n hi.h he ua- lij"
piiidcl: star r.lurt,,,- f„. v. i;,,l in- h itli his o« n liaii,U. where il,. .. ,111

(IS'lt!) Ii!) III. App. 1\1 lone cinplMycl plaii.l >lio\vs th.it the acchlcnl I,.,! .«
iilMiiit ^M.iin eh\aliii.' inacliimiy ha, I a cniicd thioii^h hi- liiiniii^' 11. 1 \i\

liaiel ciii-hcil which he put into tin. i-on oUy an onh'i of lii- siipciT,,r unliciit

vcv.r for the piirpiwc of iciiiov ini: dirt -tojipin;: the machine. Ci,,,.,,,,, \

nml dii-l that had a.-ciinnilalcl and \\ .ill., , il.siiSi •_>,-, Sc. Sc--. r.i-. ttl,

stop|wd the coiiM'M.r I : /'..w v. Ilui' l"i' -eric-. |0!i.

lls'.iin III-.' \\i-.' 11:1. 7s N. W. .-i7ii •|he -encial rule that tlw MM ini'^.t.

( woikiiinn atleinptcil to dear a«ay ...ni lion i.i not harrcl iiiilc..s he ii. d. i-l..-i

diKt al«iiit a Niiw while it wa- in mo- the <!.iiii.'cr ha- lica applici in :i ,.i-.

tion. with a short »ti<k which wa-i where it wa« hcM that nc:.'!!... 1:. ,• « li

thrown upward with such violence us to not iiiHc<-arily iiif, lahle U'caii-.. j miv
break his jaw Imuici: (!i,nii'tii v. Ihs ant tiici to 'put n iH'lf on iii.c !,.i!,r.

J/'.tiica ItiUh Mfg. Co. (IS'JO) U!l lowu, without waiting (or it to U: sIowkI
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(:i ) Ailjll-lill!; llliuljilu TV ill 11 (l;IIIL'<'lol|s IlKinilr

(41 Sii'i>iiiii!;; iii;i'' mil rv 111 :i i|;i!ii.'i-i'"n-; iiiamnT.

1-1OiKTaliiia iniicliiiiciv in uii iiii|(ic'|ici' iiiiiniic r.'*

iliiwn. Mrlhlilr V. Wilshl .f '; /,'. Mini. I ill-(.M.I i.f til,

ilsm; I
.> ,Mii<ki\. lit, Allinii .1 ill Ihiilani v. /(.i

b'Hii l:i.-i r. S. .•>.'>), .U I,. III.

>ii|i. I I l!<|i. HIU.
Tliil till' iloiiiu' of an iirt siicli m \\\n*f

«lii.li <Mii-ri| injiirv in llii- i-:i>c- fi

10 r„, ( lss:ii IIS \. S . iHil.

in"_'li'ji'tit.

.1 l.,,ilh. I-

\ i;. -'I

All rxjii'i h'lircil -.I'M. ml. t'.uiiiliar uilli

a iii.ii liiiK \ liii ii-i-^ lii- liMtii! w liiti Ik*

iti'il 'IhiiiM Iiii\< ii-i.j a -I ii

lll'I'l IM IH>It (>N<ii-<il liv till' fact tl. il it 1\ I li

ilimc liV till iliT i)f IIIir ina-liT or I
IsTSi \Iii

lii> ri'i! rciiiitiitivi'. Ml- !! 41.' Ir 4.

I/;,,

II. ^li :.ii

II hiir I.,, 1,1 r,

!'

Ill u liu lia.l liis Itaii.l fi i|.-liril

liV l,..'i'iii._' liiilil (if a uli.-.'l in ni.liT to

An pniployi'c «lio attiiiijil^ in ^liifl a -'i.|i cit.un ni.i.liiii.'i v llir ail ii.it 1

Ult iipiin a riininn^ slialt liv liaii.l Inn -^if.' if 111' li.nl lint

III of ii-inir till- U'lt -.liifli jli k.'|.' Ill- li.ni.l I.. t hit II \\a- Irillll-

j;dit Fh lliis

Apji. Div. tl.l.-i. (IJ \. V. Sii|i|i. n
. // lllMIIII 4S -.lie III ,lii|i III!' Tllai-liim- u.ls L'llilt.l ilf

IT. Af nil ilnil. ,.._.] ]'." I'll' w

•f (1S!I!I) :t|l A|ii«. Div. I'.ni. .'i7 N. M-iit lii- ii'iM.M'i iii:^ il.ini.i.:

Ilii 11 \ull jT

ilili.

V. Siipp. 'J-'Ilt ("ii.l.lrii nmviii;; nf lull 'ln' o« ii. r iif llu' iiiailiimi y lia.l fail.il

• ii-i'il siTvanl (« -li'ii on til I'.'i' 111 till' 1.1 fiiiiii-ii mil liaiiiral appli
'I'

phildiiin on wliii-h III- wai NtaniliiiL'. .111.1. il II A"> v. .'<7i"</i ilssji 27 Hiiii. ;M.

l^'illL' ili'frl'livi'. It ;avi' «avl. A IllMll -. iwviT III a -.awiii

Uliiir a iM'lt wliirli a >ii\aiit i-i ii' ^llil.' ^;l\^ HILT I 11. . ki-.l 111

from II lixnl |iiill<'.v on a >liaft ii«iial i':iii. il

iil.liii on tlic lollar ami ininri'^ liiiii. imni' at an iiii'i-ii i! a

ill who.
ir.|iiiriii._' iin-

lilMlliiN till' In;,' Il

llil i-M-r'^i\

ill

nci'li'.'riii'

,l|.il

vl

illv nf l.ll ill

I', wllrtn II I-* 111 r\ I-lrllr

tliul liy >l.iiiiliiii.' on a |i.irt of llii' ma

-II a* 111 ii'ii II I liiiii una
'11 till' llr.lkini; nf till

wliii f liU to i-nlllplv '

1- ,p,.l ll.

|i I! Ilji

Miartlllli-I \ . III.

I

llilr III .Il

illi lii~ .Inly II

illlll' OIU' I'OI ilil lift till' lii'll 111,- ^la.k. Ill 1' nii'liiiM u

tilt" tixi'il piilli'V anil tlii' I'm in.-. i~ '.Miilr l.'tv

iir anil ii\rr tin' i-ollar, ami al-n tliat

Inn till- -,m
I'lilllliliUlnl \

il.i.li

lllrlc ilrlllV of liKH till' -I. all fill- i'lJKiii-. Ij.iu

111 till- riu'tit. -o tlial llii- Ih-II iiiil'IiI iiiai liinn x . llilJ,/ 111

i-.'li

lit lli-* l.tMicty

II;: WAV III I 111'

,l„rI.I

ll in tlial iliii-i li.iii.!«' niiiiivi'il in that

\.(Hv/,„„iii (ItMlli 1711 .\la--. liiPl. r.l .\

i:. .>i;j.

\ii I'liplnvre wlin liaM Imtii I'liiployi'il

.ii'i'-iintly Inn;.' In kiina liow In a.ljii-t

i. <it < ri-\v on till' lollar nf a linri'inilal

-liiill. anil 111 know tlir piirnil inn in'i- -

-iiry til In' takrii in irlinniiiL' it 'o il-

ii..[i.r plai-i' wlii'ii it li.i- .||npiii-il mil.

.mi ili.in-i's to prifiiini llii~ iliiiy uiili

.lit ap|il\in;: tin- i-liitrli or li.iail I. mt.
:iii.| al~i> fails to .stop «itli hi- umk
nh.-n till- siilistitntc for a lirit -liifli-r

l.ilU. Ii.it liol.K onto tlio si't M-ii-\\ allvr

till- sliiiit lii';:in- to turn, in nlii.lii-Mi-i' to

tin- fii.tinn nf a U'lt. wliiili -liift^ finm
;i -l.iik to a fast piilli-y. is ni'L'"li.;i'iit.

'nr.ii. V. Ucil i//iii-'i.s'l mm I IMI 1,11.

ii>'. i:i So. :!:!:!.

All I'xpi-rii'iM'ril servant \x lio liir- In

li.'l.l :\ riinnin;.' ln-lt in pn-itimi with hi-

liali.l i- ll.';;li;r|.,it. \V ill i ^nlli,! i,i v. /,•../.

:i„i, II.

I

,{ /', iiih-.i r Ci,.
I
is'i; I im ini.

Ti;;, j'.i .s, 1-:. :iii.

\ -ii\aiil wl.ii. whil" atlriiipliiiL; In

Ipi-l ,1 iiii.iii w hi!,, ih,- pi, -- w I
- ih

iiiutiiiii, put- lii, Ijnirrr mi Ihi- Inp ..f I In-

Is'.H I MP W i ."ill \. W . :i:!7

.\ii riiipliiMT is not lialili' fur an in

jiiiy to a -killi'il rm|iliiyi-i' wliilr opir.it-

in^ an i'iiilio--in'_' ami siampin;; pir-s, al-

lliniiL'h it \va- wmkinu' at tiiiiim' -)'i*ril.

wlirli' till- wlinlr .f tl llipliiM'l-s iiall.l

w.i- iinili-i till' |iii--s at till' tinio of tin'

miiiiy. ami only tin- hami so far a^J tlir

- ...ml kiiin-klr m-riliil to I"' iii-i-rti'il In

..pi-i.iti- till- pir--. ami till' -pi-i-.l liail

'.I'll il'iria-i'l at llii' ill-l.llHi' of -mil
. aipli.M'.' hini-.'lf. Iliiiliiiiit V. /,(.

. Isiis', :.N I an. .s. r. .•Us,

dill' I'xpi'i iriu'i'il In till' u-i' of iii'icliin

.ly. w 111! kii.i\\s iliat till' n-ii.il way nf

-ailillL' a rll.ul'il -aw is in pir-s it

l'ul'll> wilii a -11. k. i- u'liilty 111 -mil
< ..nil ililltniy 111 '_'li;;illi r a- will pli-\i'lll

I ri'.'ii\i-iy fill .111 ininiv. in applyini.:

villi iinii-iial fniii' a l.l.i.k finiii 4 In li

null.'- ImiL' whii'li hi' wi-lii-s In saw-.

i I ,-,,'.'/ V. W.ilhi- I. ir.,...; Il'iir.^h'r Ci,.

Is'iT 1 117 Minn. l-':l. 7ii \. \\ . I."it;.

.\l pl..\.,- .'ij. .:.'.'. I ill illllim,' pii'ii'-

..f plalik Is i.n'l! - i.ri. ml. I -i.i!- Willi

I .iii'iitai -a .1 . wli.i ki!" .' Ii..ni Ills fa

niiliaiiu v.iih 1 h.- wmk t'.it tlir -.Tan."'

I -1
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(0) T'sirifj funis in iiii iin|ini|HT iiuiiiik r."

(7) IliKi'llinj;- I'l'M'trif nin'liiiiicc-i iiiipr<i|ifrl_v7

(8) InipioiK-T iiu'tliod of iMrtuniiiiif; work in (ipnii(i'li..ii uitJi

vosscln."

(!t) Tnipropcr niotliods of ]H'rfiiriiiinf: wurk in mines.

"

(10) 'Fcstinjj appliiiiicc^ in a iliini;cri>M-i niaiinci-.'"

340. Doing acts with undue haste.— A Munciilpalilo act nj.n U ot.n

i* lialilo to liHiirn unci imiisi' tlii> wnml to

Itiiiil anci lly ii|i and liack »il)i iinat

force, is irnilty of iimli iliiilm v rr;;li

jft'iuv p'l'M'iitini.' ii nciivcrv for tin- lo-.s

of his liuM<l tliroii;,'li liciii^' tluiiwn

af;uinst tlip r^aw, wlu-ie lu- |mi'*1m's for-

wiiril u iiicc'i' of plaiilt witli liis liaml

within 4 or ."i imlii's of 'lie saw. iii»liail

of (isin({ nnotlKT (liiic of >\ "nl. Wi/iaii

V. Sliit h'.iliii ,<liii,iii\iii} i.{ l{' liinniiii I'u.

(ls!»5) i»i:t Ma>s. :ii.-.. :in n, i:. ki.im.

An t'ni|ihHrc laiinot rt'iovrr for injii-

Txen rM'i'ivcij whih' ll^-in^; a riri-iil ir saw.

on the {jroniiil that he shoiil'l ha\i' Urn
furnishrd a hi'lpcr. wlicri' lie coiilil haM'

avoiilitl any ilan;."'!' hy (;nin;; to ihr oth

or onil of tlip tinil»'r \w was -.wiii;: ami

pnllin;; it iii-lrad ivf loi-hint; n|ion it.

U'<n;/.7)f< V. Ihiir i IS'.H ( 4(1 III. App. .'>.!

.\n cniploycr is not. as matter of law.

pililty of contrilnilory ne;;li;;iriie in at

teniplinif to run thronyli a hoard on the

loft side of a saw aftir di^-oM'rin;: that

it was sawisl "liadly and crooked when
run throii);li or the ri:;ht side of the

Kiiw." Hiiiini V. Viiiiiiiiil i( \l . I!. I'll.

(WMi) tiS .V. II. .-lis. :«• Atl. .-.SI,

* Ifi an art ion for injuries eanxil liy a

flyini; chip fioni a di'lVctive hannnei. it

is ei ror tci ri'fii'e to eliaree that if the

jury helieve that the oidy tool- n-i'tl liy

plaintili to perform his work iM're a

naninier and i« niaiidnl. and that sneh

tools weie reasonahly safe, init thai.

phiintiir UscmI the hannner in so <ar( h -s

a manner as to strike the nnimlrcd iii-

steail of the wire on which he wa-i woik
in^'. and therehy can-iil the hammer to

chip, which Hew in his eye. cnusint.' the

injury, plainliir was himself fjiiilly of

neyli^'ence and eonhl not reco\cr.

Dllirsl V. i<l. I.'ilii.i Sl'lmi'hiii I'll.

(I'.Mll) in:! Mo (HIT. ti:l S. \V. SJ7.

'The ni;;ht inspector of an elect rii

light company cannot ri'cover for inju

ries <lne to the (arele-.s nianm r in wlich

he handled one of the lamps, Itiinn \.

Luiii'diiiiii l.tirliiv l.ifihi i(- /'. I'll.

(li*!l.-)l 47 1,11. .\nn. 1H7. 17 Sj. (i!M;.

"A tleck haicl sent on sluirc hy the

captain hcfoie <layli;.'hl. to ciil lope^

holding the bo^i. for the night, who

strnck tlii- rope in«idi' the kri..i «|,i,|

fa-ti'ned il to the trci^. which ,ill..i.,l ,i

rapidly to nnwind iis tlii' l"i:ii ,>miij

aiicinil. «hcicliy the end -tui.k an'
hioke hi'. Ic;;. cannot rcco\cr f. i ii,,. y,.

jnry. /.',„,.,. v. 11.,,,,/
(
|sss. J \\,„.^

Lrhan. Il."i. Hi .\tl. IJt.

" .\ ciriwr in a mini', who. wliil,. in th.

u-t of mount inir a car heiir., -I.uilv

Irawii hy a mole, was throw ii foriiirl

hy rc.i-ori nf his Uiit catilriiii! in -im.

ilrl.iis which had falli-n fi om lli.' i ..if. .,

that he wa^ -tiuck hy n liml.r iti.!

hnrle.l in front of the car. win.!, ii-...;

over him, i- not ehar;;i'ah!i' iiih ,„,,.

trihntovy ni';;lij.'ence, VmiHi.l l.'h.l Ii4,

I'll. V, /;../,.,„•/, I is!)7) 7.-. III. \\.y m:.

'Ihi' ilriMr of loaile.l c.ir- ii, i .-.n!

miru', ilrawn l>y n nuile, caioi..! !..' Ii.ll

yuilly of nc'.di'.'cnee. as a niati. i .,| l.^

in atli'inpliii;: t.i elimh on Ih.- M<.iil .<!

I movini; lar. th.ic hein^' no . \ i,|.i<.. ,i.

Ill the «|,.i'il at which it a.i~ ,...iiii;

t'liwiiiliihihil luiil I'll. V. /«„/,„„,/, h'r.

IHI III, !l, ."4 \, K. -Hi:, Alh!;i!ll..

I Is'i7 I 7.-| HI. .\pp. (;il."i.

,\ miner is m.t. as niatl,.r ..f l,iu, .-v'

ty of I'onti ihulory ncu'li^.-n. . oi :'i|ii.'

down a la.l.li'r ha.lini; lo tln' niii,' \,,t'i

his hack to t!ie ladder. hIici,' Ii i> ..ii :ei

in( line of (udy .hi or 4ll feil I.. |eii |.-.

It'll xr V. Miiiiinii Silii r \liii. '.,. ' hiC
l.-i rtah. 4."i.l. 4!l I'ac. sl'4,

.\ miner who attempts to di-|...|'.-.' i

han;;in<; pici'c of coal with.. ill |il.i.|i:.'

-pra;;s for the [iiirpo's' of pi. v.iiiiiii; r

fr<nn fallin;; :ii,'ain~t a pi>'p wlii.li li.i!

Just hi'en set up near it i- ?i.;:li.'.ii*

l'ii,ir,-H V. Iliiniii IISlIKi TS 111, \f\i.

J7S,

'"niere ran 1k> no reco.,l^ f.ir t'.

ilcath of an employee killc.l ! i m . \|'l

-ion while te-lin;; -le.ini r.ili.l.r- 1.'-

pouniling them with a haimi i. ivln'i.

he ha<l heen i"e[M'atedly WMri.-i tlnl il

v\as dauLreious ti» Ic-t then, m 'li-.t in.in

iier, an<l had notice that a r.ii'.iii.i i:.il

.•\pl...leil nn.lcr the jar of tin n;; i: i-'t

the da\ hel'.ir.. the aii'i.liiM ,
I'..,;., •

llr.f.irr 1 isieji \:n S. \ •. :i" N

i;, i'.'4.
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vcrtiil infi" a iif^lip'iit tmclty prodf tliat it wiis il.nic with an cxros.iivc

l,a-t< wliicli was not ncccs-'arv nmlcr tin- ciri'mn-itanccs.'

I'.iii tlir cxisiciu f an <'nifi-fi( ncv iir(ini|)t.in;; to nipid actinn will

iiicvcnt tills |(rin('ii)Ic from oiH-raUng as an absolute l>ar to tlif ai'tion.

S( I' > l!."i><. iiijnt.

341. Negligence inferred from the use of defective or nnflt appliancei.

—Till' ficiKM-al |)rinci]>lf notici <I in S '{:.'-, siiimi, involves the corol-

hirv iliat nci;ii;:eiice is not neeessarily inferable from the mere faet

iluit iin applianee wliicli an emi>love<' nn<lertakes to liandli' is s|>oeif-

ii'iiliv defective.' lint no aetioii is nniintainalile where tlie defect

was >f sneli ft eliaracter that the employee- knew or on;.dit to liav<'

known that, under the jriven eireuinstanees, tlu! use of tliu appliance

would expose him to iinmiin-nt peril.*

urW'll V. HiNoii (IH.'iHI 2(1 Sc. Si'ss.

l';n. 2il >i'rii-^. 427 (ili>i itnliii^' n liid-

ilcr ill .1 mini' I. .\ coniliiitor wlin. in

;.'oiiiL' l>ii(k to ^iiiiiiil 11 fiilldHiii^' (ruin,

;i(tiT liii ii«ii lia!< liii'ii stiipiicil liy nn

;i(riit(i;t. falls oil a ilifiiMiM' tii". I'amiot

rcnviT wlicrc lie «a< liiniyiii^' aloii;;

fii-tir than tlicrr was any oiiasioii for

liiiiiL'. ill view of tlic tiiiii' at wliiili tin'

mniiiiL.' tram iiii;.'lil Ix" cviMHticI. Hunt

7<Mi. <v..', V. ,( (;. /,'. '•«. V. If'pii'ilila

(IS!in li:t <;a. "iTO. 20 S. K. 711.

' Wliillicr a iiiakiiiiaii iiijnnil liy the

mmini of the train «liili" tic wa-" en

itfuviirin^ to put into sliapc n ilifi'i tivi'

iMMiipir WIS n<-;.'li);t'iit is a (pn-tion for

Mic iiirv. riiitiiil li. <( ltl:<h I'c v.

I.nmrr (1HS!>| H3 (!a. .|S7. Id S, K. 2711.

Till' fart tliiit an ciiKincrr opiTatcil n

train wit'i an nir Urakc wliicli lii' knew
in U- lint of order is not ni"_'lii.'i'ni'<'

Hliiili will piivint liis ricovcrini.' for in-

jiiriis <:iii-i'<i hy a difis-tivi' tra<k. Un-
ill"- «ii<li cirninistanri's llicri' was no iiii-

niiniMit ilaiiL'iT. .uid tlio iiltiniati' ri<k

nrn-c lint of an I'vciit wliirli In- was not

i»iiniil lo aniiiipatr. I'hnin V. h'liisdn

ft',. SI. .1. .f C. H. It. Co. (lss:ti 7S

Mil. r.i.-). 47 .\m. Itcp. !»!». .\ lirakinian

tliionn oir n drfcrtivc footlioard liy an

inil'iuiiiT ic-rk of tlii' cntrinc is not nor-

r-v:j|;ly ilil.am'd from rr<ii\rry. wlii-rc

Ihi' f. ml 'nurd lias Imtii i'on~l,inlly ii-ii'd

nith.iut .inv aiiiiliMits. I.iillli v. Chun-
':• A n. i;'. It. Co. (IS'.MI) S4 Mirli. 2S!I,

47 X W. .-|71.

'il,rs,ij,-„l.c rf O, ft. Cn. V. Hixirriiii-

(l'ii,(ii lis X.x. (;;!((. ;17 S. K. :io2 liopi'

t.:kiii t,i III, Id ferry Imat in lii^'li water
«:h iiliiiiM:s|y tr ' weak to "land (lie

^^Sr.iini: I'n ihnniit Kluliir llliunimili lui

tU V. /•'</(( vort (ISS^S) S4 \a. 717, ti

S. K. 4 freeovery denied for the di'atli

of an elielrie li^dii employee, sent to

look for a lireak in the eireilit whih' the

current was on. who M-leetinl and took

with him an ohximi^ly defective slniiit

colli, and wa-i killi'd while attempt in;; to

n^c it 1 : St. I.fiiiis if .V. U'. /'. I'", v.

rinritt llHIKil 12 Tex. Civ. .\pp. .'17.".. :U

S. W. I.'i2 (employee ii>cd a crane hav-

iiif,'. to his knowle.|i.'e, i\ defect in the

pulley attached tlicnto. which wa* ~iich

that no man of ordinary priidince,

knowing; of its condition, would under-

take to 11.10 the crane to lift heavy
wei^dits) : H<iill v. I'lllshiinih. r. ,f s'l.

I,. It. fn. (|S(i:i) .IS \V. Va. ..2.'i. IH S.

K. 72;t (hrakcman uniH'cessarily used a
hrake. when the nut seiuriiii; the Hheel

to the standard was inis^int;) ; t'lnirri

V. I,f<ii(] liilili\d It. Co. (I'KKtl .M .\pp.

Div. 2H4. titi \. Y. Siipp. ."iCiH (reinvery

denied where a lirakeman was injured

while altcmptini; to couple a cut with a
drawhead which had sunk Udow iti»

proper level. .S>e, lanvever. Ia»t notel ;

I'iiorrs V. .Veil )or/,-. /.. A', rf 11". It. Co.

(issr,) lis N. V, 274. KeveriinK (IsSJi

.12 lliin. 41.1 (lalxirer. without spiiial

orders, assisted in propellinj.' ii hand car
liy means of a crowbar which had heen

suh^tituled tempiirarily for a hroken
handle to the walking' Uani).

It is mnliL'eiicc for an enifino wiper to

place his liioc hand in 0|M'n day upon
the raL-'j-'ed sti'el splinters of a sliver (i

inches lonn piojeetinir * inch licyonil the

tire of the dri\inn wliicd of the ciijrine.

for the piirpo-e of snpportin;; him.-'elf in

t!ie pi I t'lirniaiiee uf hi< work, when there

are ..uiiiiith ami harinlos surfaces all

alioiit him a'* siu' iiiahli for that piir-

po-.-. J/ film V. lliifviju, It. ik V. /{.

till

I mI

'•i
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In flio cnsc of the sinallcr iiiiiiliiiiicc.s wliirli art' nnliiiiirilv !.• ],t
ji,

<'ipn-*iit<Tiililc i|ii!iiilitic^, mill an- in tlicir luitiiic iiilinilccl t<> I" iiaii-

|»ii-t('(l fnnii |)liic<' Iji pliu'c «s f.lifv lire i'<'i|iiir('<l, lliin dm-i rim. j,

• xprrywil ill tlic fiiriii t.lial, wlicrc tlio iiia>t<T kccpn nn aii<i|iKitf ;ii,,|

a<'ccri>ililc sdick iif such a|)|>liaii<'<s in jroml cuiiflition, (•iiiitiiliiii..v,

iM'irliirciicc is |ir<'(lical)|(' (if till' ai't. iif a .»<Tvant \vlii> s<'lccis an :i|i|,li

aiicc wliicji III- kiii'Ws or i.nniit. to kimw tn 1k' (ii'tVctiv*- ami ilaiii;i r,,ii./

r„. (jsm-ii JJ C. ('. A. !l!l. -10 I', S. Ai.p. «l<i,U tl (..! \<>i\<! und 2 imlirn ll,i,k cm
|S|. 7ti I'lil. |J.">. lint hIiiIIiit pl.iiiitiir iil hIiiiIi 'h -iiimIIii' iiinl «iiiki r lliiiii!;..

iiiliil ii- II |ini liiil tii.in ill liikiii;; Imlil iilliir. hiIIi milv niir iiniii in tin' |.if ;ir,|

111 II illiiill |iipi' nil till' IrlliliT of nil I'll- l\Mi III till- lii|i. is mil I'llillfiMWi' llill:

^;illl^ «liir!i «.M ilcl'iTlivc ill iiiil liiivin;; iii'vUl'i !. > iinli .« Iir kiirw lli;ii ti,.. .l,,'

ll.lllillli.'i! Wll* llrlil In III' II i|ll('-lliiM liir \\ll> llll-llll 111 ill-llllii irill. ii|' iilll'-- i'

till' jlll\ HI I , ,1,11 V. \intli I'liiiilii'l 11. \\:\^ -11 iili\ iiili.ly llli-il'i' iiiiil ii -III! ir ),!

'•'I. ( llMil I IJS N. C. .•i:lt. ."i7 I/. H. A. til ii-*!' lor tin" |iiii|iii^i' uml In il„' ,„,,„

SI". ';!• S. K. 4.'l. nil ill \vlii< li ii \\,i- lu'in^' 11-..I tl,,,i .,

Wlii'tc till' fMiiiiiiiii of II •.wilrliiiii; iiiiiii of (irilininy |iriiili'mi- »,.iiM I,,,,..

)H\nix ii-i'(l 11 riiinl iiiiiiiii' w illiiiil nllicli- kiiuwii it. iu'lliiiiilniiii \. Il.i.i.,,

inc II lliil I'lir ill fmnl of il . loi ilic |iiii llsMJl Ii '\'i\. Civ. .Apji. ITt, l'i; » »
poM' of iiiiikiiii.' II llyiii;; -viitrli. iiml tin' !II4. .\n riiiplnyi'i' wlm. to im!, 1: .

•'\ iilrni-r i- tliiit llir iliiii'.-iT HdiiM liiivi' wmk niini' iiiiuiiiiriit. nlliiiipN 1., ii.' 1.

Iii'i'ii <liniitii'<li('il liy lliii'* iitliirliin;.' 1 lliit 11 ni-.'iii;.' VM'i;;liiiii.' l._'."ili pniiii.U ii|i ,in

riir. Ill' limy [iropirly U' foiiml finilly of inciiiii'. willi a ••llik. «ii|ioiit .-kiii^' (,«

(Ollll ilillloiy •Irl.'lil.'i'llir wllirll will iiri'- ll'-i-lalln'. rilllllot Irrovii' fni lli;iii.,

vent lii< iriiivi'i iii^' for nn injury laiiM'd ciiiixc'il l>y tlir »lirk linnkiiiL'. I/i'ir/./

Iiy fiillini: from tlii' pilot of t lie I'li^'iiic lirk v. \l,lr<ili 1 ISHI » ;)7 \ ^. .>>
1;

wliili' nltrmpiin;; to iiiK-oiipli' tlir car lill, 14 N \. Siipp. .im.
wliiili \va» iK'in;; »\vit<lii'il. Thorn i'^kh 'I'lir ipn-tloii vvIii'IImt it uji ii..!i.

V. Miniliimi <'. li. Co. (I»!M1) 17 .\iont. ^'i-iici' for iiii iil'lc ho licil «oi kinui. in i j.

4'2(i. 4:1 I'm-. 4!tl). folly liflli year, to ii<i. 11 l.i.ll. r a in..'

W lii-rc till' ii'Himl course of opcrntion'* sliorlcr lliiiii a iii'W lirii k vvall iL'iii'-t

• oiilciiiplati's till' riitliii'_' of l.iu'* of rail- wliirli it ri'»lril. ami on or omi .iKi'h

roiiil iron in tlio sliop^. while liny iiii' in tlii' woikiiiiiii hml to slip ovi r lln' iii'iMt

a hi'ati'il stall", n srrMiiil who uinli'r- I'liil of llic ImMir. wa* for the jim

tnki'-i to cut oiii' colli ami away from tin- rinniii'iii •. Iliiiintnhi im .S't./'i .; I'n.

shops, iiiiil rririvi'H an injury from a ilSMlii li:' \, .1. |j. tU7, 44 .\tl 7iij.

sIImt whiili lli's oir till' hiail of Ihi' ' i'.nxl TiuiiixHir. V. ,f (,^ /,• «,, r,

ihi^i'l iisi'il for iiilliii.L'. is i;nilty of con- I'ltl.m.s ( Isiil 1 .SS (in. 1. |:i s. K. "J;
trihiitory m '_'li;.'('iici'. Ili,ii\hiii tl T. ('. I'liy iifn v. 'I'litilur (1S!IH| 2ii A|'|i. Jli'.

It. fi). V. fi,\inhl (|HS4l 112 li-x. liJ7. "lis. .'lO \. \. Siipp. .-,|S.

A siTvaiil who kiirv thai an I'liL'ine Tlir piopriilor of a iiiill U 1 t liiH.-

step was ;.'rra-y. or «< iihl liiivi' know 11 it for an iiijiiiy In .in liiiplnM r.iiii I'n'

if III' liail ii-ril niiliiiiiiy cai", laiiiiot re- fall of rnlhot "liloom lion, t. '.l's iH-i

• over for iniiiiii's rcrixi'd l>y his slip- in lilliiii.' il. iliie to tlie Miu l""iiiiii;

piiii; troni such step whitr I'linihiii',' on so siiionlh hy iir,.' as nol In l'i 1-1 t..'

the i'nj.'ine to rlran a lii'ailli;..'ht. /<""/.•- Iilonin with siillieient (irnini--. \ilnir \

rum V. Iliihi •ilou, II. if >S'. .1. II. <'o. supply of loii;'s ami hills wa- pii iii-i;r|,

(I'.HIII; Tex. Civ. App.l ."i7 S. \V. Dlil. iiml ii was the iliily nf siieh eihul-y'V t"

.An experii'iieed piiiplnyee., who whets <li-i(iiitiiiiie the ii-e of a Mil uln'ii ii !'

a lillini; "hirli is too lishl to heir the I'liiiie smnnih ami ie|i!aci' it »i'!i 11

pressure to whieh lie sulijei'ls it in shut- sharpeiieil one. iiiiil he kiuvi lh.it 1

lini; in nnil testiii'' a well of natural ^'as. hitu in il*e at ihi tinie of Ih a. i.!;'

eaiinot reeover. Tnnliri/ v. Ilijii'liililn were too Miionth to he s.ife. /;.!'. i

'.•'IS Co. (is'.»7) 17'J I'ii. 4;)7, ;)ii Ati. I'hiiiii.r iniii t<i. (i,s!i7) i.-^j I'l im. ;:

.114. Atl. Wll.

An employi'P who iimlerlakes to lower .\ skilleil meehaiiie who re^pmUrHj
a stone vveifjhin;; 70(1 [Kmiiils into 11 pit ilirectimi of a eni'inployic t" '_'ii a rnra-

't flit Jeej), hy nieana of two uouleu bar uml a^>i.-it liiiii in spiiii'jiii:: r.ii!'
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342. Neg^ligence inferred from the use of appliancei for a purpose

other than that for which they were designed.— In ^j ji,, .'7, ,inti

.

rrl'iiclH'r Wils in.iilc 111 llir •tnn< tli;tl. III n -I t til M -1 i\ nil. wliu

(•ivirt> till iiisiniiiK iiliiliix liiiiii \<- |irM|iiT tiiiii'ti"ii. ii ihh-Iit i-

iii.lir 111' iiliiiiiiiiiiiii li> ill .1 l« III A -illi iiii|ii ii'ii. Ii

ill wllli'll >lli'il nil iniillltll<i|'l/i'i| ;i|i[i||i':itl<>li III till- III -I I'llliirll

.)lil\ IliljiCt- lIlC .•^•|'\illll 111 .1 >\fi itif iNiliiiiT w liirli, it' 111' li;iii It

li f I'lilll Sli il|i|ll> IMU III. \W.|lli I I' IM" lii'cli ;i\i I'll .1. l•lll•lllllsl:llll•l•^

li' |i|r-rilli'il w lilfli r;i|-< til. illi -I |ii|l « lull iiT III- I'lihijllrl Uii-

lliit llrirlll:(!lt. II' tl ir ihiliL'tr \vn- mii' \vliii-!i nii'j'lit In li.i\

tiiiiNr-tiiii iiiiv rrii-iiiiji'l\ ml li-iiii irr-nll \Mi 1" .1 iIm

iluuillil lit l'i'liiiir;il 1^1 mill III!" t'.-iii:iliaril\ w iMi

the ui.rl ilr llic >(l\:ilil 1. illi- It' ( ^i- r!i:i|ili'i' \xi.. ii">l\. iill'l i-i

ll-llMll\ ili'Cliiri III III JM-liliiil ill -:ivi|ijj;, II- ii IiiiiINt III liiw, tliiil III

I'miiIi mill riiiiiiiit rci'iiMi'.
' I

:l|iait. iN II Imi wliiili lir mill Ii nr'.'lil.'1'lli- l'..r :i nil A .IV w Ilk

t'li .!l a ;;liin<'r li.nl ii liiiik' n iir I 'H II ii; III Illl'Irllllki' 111 liili- ill

|.i.|ii|. Ill i- iiijii ..I III -11

iliili' III' M invifii; llir riiil- ii|iii

|.|.iri' ;jl;|.liilil

li|:ll.i

II 11 lill-ll i-.ll' will

lint n-i'iiMT, Ullhillr V, Iil'lfln4li„,li ! I IsMl Mil 'I

111, h I,.

I I'-i.l. Ti;:

,1 Siiitrli i'li. Il.sli-.'l ."> Iml. \|i|i V. A.ri,

t-.' .Vi \. K. .hII. .\ -I iMint i- iii.l jii- 117 Mil 111

.
'. il >> /.'

S. W. |ii>L

|s'i:!l

lllir
I il' .1—1

lihhli iiii'iit rriiiiiiii'4 aiiiiMi'.' till' -I

thai Iniaii-r

till

a Mil II

if

I'tiiill tiilrlllilll I'.illlliit I'l'i-

li.i.l r.|irr-iiiial iiijiiiv II

li'iiK till ni-lti'il. it j^ safi' to ii-4' it. iiii -tii!i-k Iin ai I i-\lta Ir.iiii winliili' III

II mil millMS aliiili ri'iiijiT till' |iiili

ifirt wliicli cxi-ls ill il -| ii'il.illv r\

I 111,'.' I 111' Ira. k l.ii'l.ial III-

ami' iillii-r tli.iii tli it

ll'!)> tilth* rn

ils'il) l.'i Minn. 171. 4H N. \V. I iii-|H

/'. /'. viili'.l liy till' railiii.i'l i'iiiii|i.iii,v Im lln

I i. a. ./.,//,/ ^. /I. I,,;l. I .1 \. /,'.

I'l. liKil iisiil fur riiiiiii'' iriiii. «'., ils'aji !i;i Mj.li. i.t N. U.
lliri'W nil a sliviT wlii'ii -liiiik'.

/;,. Ihiilj, i IHsl I 111 lllal.lif. .I.M II

j'liiiik- '•paimiiii: a liali-liway. ulitrh ri

U'lr iiiit laiil til walk M|iiiii, ^a'

i|iliiM-r i^ iini tialili' fur ii

III l.'M M-,,1 l.V 111,' l.lltl

Mtl ililltlil \ 111 U'liiri'lli

IV an I'li'Valiii' fur a

^'I'.l i

.1 r. r. I! <„
' 1 a 111. Ill i'iii:a ?i -linvini; raririi i : 111.

|.IM|H

ii"l 111- 1

ininilli

liA. III! iliiak.

IS I I.S.Sl I |>lii\ i.l,. till • .iliuna

iil.-li

ii.' till III iif

-Il ift II .|iiiri''l I

il- 111

-tatilli-.

111' faili'.l ti>

.,//,•Iiiall till'- 111 -

-witili I'liain till a /,...'/.iiW i Isnl :
til \. ^ S, I!. 111.' |li

.ii!|iliii^' link I : /•./</iii. /. i(- /;. It. r,i. \. N. \ . .-ii|i|.. |7
llu,l,.,h,

-i.iir

ls:i.-)i lii; 111. .\ii|i. 17 (iiiakr .\ll l'lll|i|.iM

.\a\ \v hrii 1iix'il a- a liaiiil-liiilil riiinl'i

'y .1 -It v.uit w lii'ii niiiiiiti tilt III

M^. II)'. 'II

.1/'//, ft mil ii

II' rar 1 wii:;lil.

aim ititii a

-III wh|. I., ii:,i|.

|ili'. ijijtati

.1 wliili-

I lliii

I'.i Illi: :ii."i, :iii s. v.. Mw I -t I MX till till' lll|l|l \ . Wlllll

.'-• .> Ill

III

I-. iiit.i'.ii ri-

till' -v.iiiiin*i

.11.1 nlii.li liiaki'iiiaii ;.'ra-|ii'.l ill attiiii|il i|i.| tail ;.'Hi' way ln'.aii-. nf am
iiiL' III Hi'.iiiit a cur

.iii'l

I'liuiial 1ki\ -

II..' Il I- I. ml III II- lilll llh II,

I III-..1 hill]

•1/ '11,111 It.

-li|l|Hi|

til fall I : /'/

k.'l II- k.iii;.' il-iil l.\ I'l.iiiiliil I..I a |i'ii|..

s V. .III. I ill a iiiaiiiMr t..r wl.jili ii mi- i

I ls:,r, I Ii 111, in St. •Ir-i...ni'>l. -|.i.i. Il\ \llllV till

' I'l.iki'iiiiii. wlii'ii all, '1111111111.' Ill -I'.iuliiiL' lia.l pirv i..ii-l\ ..jim'Ii way nil'

lilt ,1 mm Ml..' train, -li

I.I

.1 l! ,f ili'i lii- i-lit. ./. /...//' \. l.-lslili

I'lili

11. 1 wa- iii|iii' .1 I.' I l> li li.ik :!>.ii. i:i .\. \\ sill.

W i„ i.' tl li\ imaii- 111 wlmli tin

' Illi. (^Ui'lii

\i.! I. .\1. i .s.-

14 C. S. ;(.->!». aid In K-kaM'd truiii a tuiik is tuu

nt

II
I !

u m



H4i .M.VMI.l> AM> I llVWr. [l M U' I

It" il. •iiiiiKil I'l' -niil \n l( II ii..i:-.n\v inl'i ir fr..m llic t'ii>i-t!

ilii iiliaiii lii>i'i/.i-.| ii|>|>lir,il ji'ii Wii-t <liii Ji I'll" iiIhI lluit llli- mtn .iiit i

(|<T-liH,,| iir ,,n:.'lil Im 1im\c uml'Ti" 111 'luii it "iir^ (liilipT-ill'*, il.. ri;

In i)i:iiiii:iiii ilii' iii-iii,ti iiiii>t !« ilrii rihimd I'v Mic jurv, a tn iirr

ilrini III III I uii-ii|<ri i In 'lii iii In iiiy; ilic <|ii<--i imi wIhiIh c ii v

lll^l'l.l;ll•^ lor 1 iii|i|'i- 1 1 • ii"iiiL; I II' -.iiih- kiml ul umk !!> liif - i\:i

In ll-( 'ill- ill
•' riillltlil.llilv ill ill. liiiUilU'r ill V\llii-Il 111 ^^:<- n- r;

wlii'ii till' injiifv \\a« It iciv I'll.- Sic ^ 'M'.), inlni.

343. Ni-f,'liKeiice in respect tu iht creatiou of the materia! conditii

which caused the injury — Numri'^ '•'•i-inii' illii«triii" tin- pi imi

ill. \\lirlf thr mail iMni.lil wliirll iniIMmI liic illjlli\ wi

|il'i.i|l|i-vi| |irii>l' In llii' l:lli«' n| I. .liilinl, l>\ l.lic |ti||iiil.|i ;i.;.

nllli,«-inll,- III' llir -llAaMI 1j|II-i-||', ill- '.IMIl.tt U' |ll'nilitll'il in lii.iinl,

nil arlinii I'nr ilaiiia;:i-. Ik(i'nv<i\ lia- ln'ii ili viiil mi ilii- ri'iii

wli.l-n llii- i>\ii| I' ili-c|n-ri| till- cNi-li inn n. tin- vai'inll- \•l^]

iiii nl^ nii'iii inii' .1 1t|..\\ ;

I 1 ! il.f HI-, aiil liMii li-l't -niiin |iart n|' till- jilaiii in --nli a ]—iti

til, it il III '-Mini' a |i<>.> iilial .-mil -r nt' ,lali;;rl', il' crilaiii Iml iiuliki

CMMlM -llnlllij ncclir.'

hIiiiiI to 111' ri'iii-liiil fniiii nil .-ii;.'iiii- li-ii iii^'ici .t |i|-i>|ii'r iii:irliiiii' il i"' ii iM.

•In. il i- iii';;li:;iiiri' Im a hi-;ik'-iii.iii to .i «rHinil iii|iii-i'il wLilr ii-i-
.

ii l.n

iilli'ni|il 111 wa'k aloiiy III!' -|MMit fill Itii' iiii|irii|irr |iiir|iii-i' iIih - iml i-, iv in

|iiilpi««i' iif ixrltini; linlil of il linn i-ii-i' iif all iiijniy In an nn
:

lii ii

lA/i '/I V. \i»/iii;/ \iMs i( I/. \ 'ilh 'I I'lniiiiiMi' «liii «a« ii-ini! H" ^l-i'ii

Co. iJSS'.li .-|:t U. Va. lil.-i. Ill S. I-;. :i:i. .ihrlii'iii i- in tlu' iliniliiiii Iif ,1 -i||..i

A M'i\aiil rtliii. «!iili' i-iiiiiiMi; fniiii tin- uliinii it «.ii lii'. iliilv I" n'" v \

liiiM nf il.li-iiilaiit'-4 \,'^-i'l. vv.i^ iiijiiii'il l,,iiii \. ill II h'l A \l. I,,i,iil,i , ,1 I/-./

liv II fill ri-iilliiii; fiiiiii 111- laMiiL- Imlil
(
l>*'"li I'm l'i"ii. -111. ''• N- ^\ "Ii

nf an iiiiliiii>lii''i -.lii-i'ii lii'ii^'li |il.iri-ii li> ' At. ulii'ii- till- M'l-vaiil na- inintiil

ili'fciiil.ml -. Hiirkini'ii ni-ar lln- liili li. 1 1"' fall ,
linnl'iT iir utlii'i li'i'.v .i

anil li-ii>!in^' lii- wi'ijM nil It. 1 Hinnl 11- ili - iiii|iiii|. -i 1\ |iil>il liy liim j-I

I'llMT. ill till' tliillu'll «"' II"' iil.iit-il filli'W -inailH. /,r(Hi//i.ls \ i; I -

Hull' fi.r -ili-li ii-i' 11- till' -ii-\atil niaili- /'. ( ,,. i Is'iji HI \li-. lUI, -J I All m

nf il. anil lir Um-w that tin- wnrk ii|iiin llulh \. /'. /• i v llNSJi ."i.'i \\ i- In.V.

it li.il lint ii'.n liril llial -l,i;.'r ill \\liiili N. W. :il'.l iilii-iili'il nil ili'iniiii. I I.

Ill' wniilil In- jii-liliiil ill a— iiiiiin;.' Iliat l>y tiinl- (n'l iiiilli',1 In in rtliiint ilimi
it «a- la-li-iinl. I,ilil,i,iis \. Ilnli'h it llnnr nf a mill, wlii'ic tlirii- |iii 1 1" ' >

\ 1 Shiiui Am. Co. (I'MHI) 175 .\lii,-H. ilaiini-iniiM. Diilin v. I'liii in , Ii>,h

•Jl-J. ."i-'i .S. i:. !i>*T. ilKaTi 18J Til. mil. :17 .\tl. •<:'. m
-TIh' fart th.it till' iniiiiaiy iiiii|iiim' of i-ti-|i|iiii« iii ii iiianhnli' nii a • ill. Ii

a j.iw ilrap i-- In -lii-iiylln-ii a railwiiy wliiili In liail liini-ill li-ll i'|" !i '•'-

<-ar uill lint ii'IhIi-i il iii-^'li;;i'iu i-. an a nil" v. I unit Slmt liihli I! !'•. b
iiiatlir <if law. Im a lu.iki-iii.iii In iiM' H Uasli. ;ili:). iHi I'm-, l':^. '

'. mIh'

it i,- a -ii| jiml for hi- fmil in inoiinlin;; lar ir|i,iiii'r wa- killi-il whih- i'|ia

11 iiin\in;; i-.i I . ( oK/. s \. /(..v(.,H ,| )/ . a liii nil a laiirnail liaik. \<\ .mi h:

A'. -,,. i|,-'ili l.-).-l Ma—. -J'lT. 10 1.. U. mi annlla'r trai'i -liikin;; a:j.iiii-t ,i

-

.\. 7i,'i. Jil .N. K. "lit. 'I hi- ilri i i iiiM-'l ainl lift 'ly him an,l i- hi'

-11 in- 111 r\ini|ilify a iiam- r.itimi.il priii -rrv.iiit- ton luai »iuli ti.nk. inl 'li

<i|ili th.in I 111' oiu- liti-.l III liii- l.i-l null-. iii« it ayaiii-l tlii' i-ar on n'a'li !' '

ill uliii-li Ihi' ai-riili'iil «a.- 1-11-1 il hy tin' «"i' in'j. Ti .iiin il I'. I! ' > '
'"'

-i\iiiu uaN nt till- lii.iki' slair. si„„ il-i!i:ii 4ri".. (•i\. A|ii' J'l ij::

Till' iiiL tint ail iiii|>lijyi'i- who fur- W. -17. Or vh lo a iail,..iv i-iMi'l'.



IM] NKtiLlfiKXtK AT TIMK OV ISM UY. HSJ

'J ) TIk" N'rVMIll IiikI lilitiiM i| a frrl.lili -al'i ;;il.ilil .Ir- i'Mi'il I'

Tiilff t. iiiiiiM'ir i.ihI iiirt U'1 irkiiK'ii,' iir liiiii liiili •! i'> i,

•i|H'('ilU! iiiia-iiU'A \v liirh it >\iit lii.^ tliitv O" i.iki' li>r \\.' V

]iir]i'\U'^ lllf I'llli-i' "I \\K\k >:ilV.'

(.'!) S'llflC ll|>|>liiiri II wlli-'ll tijl- -<T\ illll'- -rilllilV ill
I"

II

net lie* II I'lisli lied, iiiljiwl4 i|. nr Ul riilii:ii| ill a im(i|h r iiiauii

I.imI

iiliii-.| a I'liiliT. fur the |mii |Mi«r llf rll'iltl til illilW Hint ill ,l i.i"|ii

III Itii* ii«bi' .mil .'III pii fur li >ii -.il.l\, << / .1//..,, ( . .1/

i.llllT llll.k 111 Ihl' Vlllll .1- Mill r... ». ;.l./l..( ,1'IIMM -^1 III \|.|l II

I.. p. it ll ic |iii"ihir llf < '111 -4 III! .Ill ll ml

III ti.iik. aiiii Hii" iii|iiii

ll Iliir liiiik -liiki

'111.

if .111 I'liiiilii

1.1 ImI (III llll

.1 I.N •

till' ll iiilrr ImiII.iiii III M

\l.lli' III' U.K il..llliliU ..III III. i-lli' I'i'-li III li'.ii \a tJii

I lull- l.n iiiL' 'ii'i' in 'I'.

II t ll III *i III |ii if

i-i. Ihii.ii'jh

•/,../, .( /'. /.'. < „ V, »i

( jv ,\|.| I 27 S \V, 1 1.1

III Iff/ I i\ 111-.' Ill if tilll-'U |i'\. llll

III Ull.'ll' II .llll' III ll'-lllli l.'lil -I1..1I1'

IV. Ill llll' III

Miilklll.lM IIIIIU'll'H-illily (lillri'il |l!.ink- llf »\llrll' -.III 1
1

ll|l|ilii\.

.' illlil lit.l. In;.'.

I- lllMI-i ll III

iMiii'liiit" ill ll" I'liviiliir -liiilt liii-li'il Willi .ii|.i-iiiiii ml.

lliliMH.'ll III.' I<».|' "f .1 li.j"' "ll-|'i llll. 'I -lilill III I.I III ii.l Ill-Ill

fiiiiii I 111- I'liiliiiii llf till' llll mill iiii iiliiil v>ii'.'i'- llll Ill-

till' -jili' llf llll' -liiifl. llll' ll"-!!!' I" iiii: il".'i.ii li.* Ml
Ih.il llll- M'.iiriililiii',' «ii. ii\i'iliii nnl ii<

ll '.

.ll" : ;i N K
1 1 hi iii.i

IihI.Ilip 1'li'Viltiir ii.rl'lli

km (l.«'l7l 111 .\|i|i Din

l/.H...! V. <.'l I- |l|.lillllir. «Im ll I

I.-, \ V Ml Illlil. i.l'l I iilll|i.llH I'l I I.I :i-lrl llll 'III

Su|ii>. I liHI Ur wliin- n «iiikiii:iii lift fnmiii|i|>.

.'I iH'iini I.N ill)! nil a |ii ll' llf llilt VNJtll llll »' ii'.i«iiii .1 'III' Lull'

I I ,
>l I . Ill ll

I'l liMII-l II

III. I ll

l.| III

rliiiU. mill NNii. iii|III ll,

11'. nil NnIu'II it NHIi*

iii|iiii'i| liN it. fill. \N NNIiiUmIi-II III l.l'li'll 11 Illlil 111. II

.liiiik li.v ;i I'l I.I. nil ll^ I I ^^ tilhull llll' ll III \v .1 - I .1 1 I Ir

fa |llll' ttllil'll III' Illlil III Ipl'il III .IINN nil. I.llnii'll t

V. SiKtIIIH ( IIHII) ll.'l I

ST .<. \V. .4.-.'

'Srhu limit V, Willi'im W'rinht <'<

I \ /i'

I.I S W. II

(
I'll"!

I/.|.( ,1 N. !.('

.'.! Ky I. l;i |..

Will Ihr ilnlv llf 111 . 1

1

ll'lllll IJli Mirll. till!!. H.-. N. \V. IIII7 .III II 1.1 I'll' ll It

' ,. ..IIIIII

I

iIn III llll'

lit i'IiiiiIh-iI on a riHif mu I I'i'tii I i.l.iilitill mill iillii'l-. mill 11 alij" 'I'll

I
I
liink plari'il lliiTi- to inulict tlir liiiilil thai ll |||| IIIN |ilii\ |.|"l «ll|l.ililr I I

n^i ft

ll

till' fiillifii' of liiaNV NNii'jIitu Ur lliriilnr. mi. I tin- iiii'nv

in rai.ini; iini I linNi'rini; ilnnr.i . ll liN till' lil.lilltlM

'WliiTi' it i. till- iliil.v of iiiiiii'i-". llll- wmkrii'ii". nr'jl

iliT till' mil', of tlii'ir i'iii|iliiyi'r. to |iro|> |irii|«'i -' uilln l'.

up till' roof, of tlii'ir lUNn rxiaNiitimi-. ,ii|.|iiiil inu' ll

I III. I lli.w

in imt -' I' • t iin:

I'l'il" ilv la-l.iii'.

till l< hi. nil'. ImiiiiiiI Ij.ilili' //..

.ji I. M.I lilt \< .!> lint

V. / 1/1/ I l-<.l I II Mini,

III fiiiiii-li tiiiilM'r at till' pit iiii.ntli for

tli.it |.iiriiii'H'. it is tlicir iliity to i.tii- .\m CIII|

llll'V

-lill'

k if till liiiilHT U tiii'iiislit il, nil. I liiiikin:.' aliii .1

ire I'lilitli'il to their iliiv.' nn.ii;i'. in

l>f -Ml h iifii-.ll if Ihl' tiiiiliir liii. |.„|lii|

a lovi'i ii\i'i- a imii

on a liuNliiiat ulm. vvliili'

nil llll.'. -t. |.- ii|.i.m

i.| hull ill Ihl' ll" k.

-I.i"l (nr mill not *ii|i|ilii'il. H
llf tillii'iii iiroi'i'i'i I. to NNiirk NNil limit

i\i r ti' li|i ii|i

.'.' llui- .,

i.| -iiiki' hi l» u

pi.ip. iilllioiii;li iiNNari' of till' il.iiiuii. ll.'

iititli'il to <laniau'i"t for iiijiirii's

livi'.l iliriiii;.'li tilt- fall of till' ri if.

Ihl I,

tak.

Ill' llll .i-t

III' it \. 1- |i.

it, 1 iiiiiiii ri'

It llf hi 1I.11 1 I.

ail hi

riv ImaiiM' the liinlH'r NNa< 11 it fur
km .iiiliti..ii l..n,i (h.

-hiil. .l/cVi,// V. Uii//i(i'. (IH.-.:l) !,.
I'U- iliil. \\;ll^ N. /(..-'...I /'.. /.•!' '1

(';

In

It of a

M M'ri.'-'. SIS.

I'liiiii fur 11 ili'iitli cmi.ril hy

mini' iKNiiir to fiinii^li -.nit

Is'Mi llll \l.i-. :i:'< :

.\ l.iiiL'-hiiritiiiiii I'll

\. 1: I'

v> I- .In. .I,,|

iliir Ihl' Ilia liii'j of a -li'.iiii-lii|i vn.m

nl'li' piii|.. to Mipp..it till' iiiiif of the h'li'.l. til ill Ih, h. Ill

I'N iih' illlli--ililr 111 -III illil 1
.1 Ihl' hat.

I

i.-ltiiili. -I. I'l'i'l illi'iii it to I'ltil. It iliii-a-i'ij I'liih'.ivi.ri'.l til lull

lirii|i., but iiiiihl jji't iioiii', .-iim- It t.'inU utlnr, nnIhii it ^'aM- NN.iy In . .Ill .' 1! 't

if
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sa4 MASTER AND SKUVAXT. [riiAt- X

: i

(I) 'I'lio scrviiiit liiiil oiuitlcil lo iiiake u^o of ar. :ii>iiliiiii(c fi

nislicil l)v tlic niiistcr.'

C'iMiL'lit ii|Kiri till' ciMiniii;,' it wni iutrtnl-

I'll to K-l nil, :uii| ulio fill into till' llolj

iind «;is iiijmc'il. cimiot i imt tlnTi'

for wliiTc till' work Ki>* siiiipli', rpi|im-

iiitf iiritlicr >l<ill nor jii'li;iiii'iit. I'lrs-

l(,)i V. Oriiiil S. S. t'o. I I'siiS) ,'i.'! Ai.|..

Div. III.). .->:{ X. V. .><ii|i|.. 444.
'I'licri' Clin Im' no rccovi'iy for tlic iliMtl:

of an i'iii|il(ivi ! in n i-oiil mini', wiio^c
iliily it is to sec tluit a ~lirin;; switch
< oiincil iii^ nn "cniiily tiiiiU" with the
iiiiiin tr.ick i.J in |)o>ilioi in the morning'
for till- |ins«iii;i.' of Irain^ of cars on tlii'

iniiin track Icadiii;.' to the >liaft of tlio

niiiip. anil who fails to ilo -n. altlioin.'h

he knows that such switch is fnM|iicnt

ly left ii|ien hy the men woikiiiL' in the
mine at ni;.'lit. the coiisi'i|iicnce iH'inn

thai a train |iasses tliic)il;:li the open
switch ami runs ii|hiii the eiti|ily track,
onto which he steps fmni the main track
upon the approach of the train. Itirh-

iiimi V. Ciiii'iiiliilfuiuii ('mil Co. (1H'.I4)

0(1 Iowa, ITyl. :>' N. \V. SSli.

\ servant who fails to alteml to the
pioper scttinir "f the ;.'aiii:e fiiriiisheil

for the purpose of rc^'iilaliii;;; the widtli

of the pii'ces of wood to Ik' sawed i- L'liil-

ty of ni'i.'li'_'eiice. Hirlii hr v. Iliiiiinii

rissni 40 Minn. iii:!. 41 N. \V. !l7.i:

I'mrliiiiil V. CotiiKiii (ISiICi ;!."> (ia. It).').

An ("iperionceil seaman is lioiind to

know tliat a liar;.'e nearly ;iil(l feet in

lenytli is apt. while lieini.' moved in a
nanow river, to strike some oh^t ruction,

theichy ]inttin;r the wheel, if it is not
secured, in rapid inotion, and that the

ohjeet ot his hciiii^ placet! in the wlieol-

lioiise under such ciKUmstanees, to

await orders, implies that he is simply
stationed there to act in an emcrLreney

which may rei|iiire sometliinj; to he done
witli tlie wheel, lie is tliercfore u'nilly

of contrihutory ne;.'li^'enee if lie unlashrs

the wlieel witliout orders, and stands so

near it that, if set in motion, it will

strike him. Ilniisun v. Thr J. IS. Lynn
(1SM7) :!.! Fed. 1st.

An alile seaman who is i;iven a slieit

rope, block, iniil hoal^waiii's chair for

the purpose of painting' a nia<t. is ;.'iiilly

of r,ej;li^'ence in not so securiii;; himself

as lo ;;uard apiiiist a fall, althoiiudi the

toji;le jriven him is not loii;t enoii;:h and
the rope is too still' and unplialde to

hind alKiiit the tiv.de. ll'm. Iiiliirsiin d
Cn. V. .lohnnsrii I ISIISI .1(1

(
'. C. A. 07 .J,

5S U. S. App. UU, SU Fell, 8S0.

.\ lonL'shoreman oniptoyed in
;

i!i

colloii lialc on a dock cannot icii,\
i

caii-j' the hook u-ed in lioi-.tiiiL.' Ili i..i

allowed ,1 hale to slip and fall iipcni !ii

where, when properly adjusted, tji

were snUiiient for the purposi.. l;,r

V. ((i'„,i N. N. Co. (1S!):!| ;! .Mi-i .V

2:\ N. V. Siipp. 3.

The fact that a servant injiircil l.v t

faliin;; of a press frame had a--i-;. i

propping' the frame do.'s not I'lr.l!

Iiim from reeo\ery on the proiiji'l ti

he had him-elf heen ^'iiilty of coniiil

lory ne;;liL'eniv in improjierly ph iijii

it, nliere he had heen called away !. i.

ti ,' work was linished and direct. I

pi'i ,.1111! other work, iloss I'n.iin

I'rrsK Co. V. l.oiiiil.r (llKtO) !M) III. .\|

4i.'7. .\:hnned in (I'.IOl) 191 111. \w.
S. K. IHW.

The servant's neirli^enoe is a i]iii -ti

for the jury where the act alh".'"!

have Ui'ii done for the purpose ot -i 1

1

in;r a structure is siisi'eptihie oi i"i

eon-trued in another sense. In a i,

H here a servant was holding' a L'ny it

while a derrick was Udii}.' raised, a -tj

'..as diiven at his reipiest as a lirec i

his foot. U hen the derrick was ;i|:ii(

raised, he tied his ;.'uy rope to the -!.il

and at the foreman's direction \m nl

the top of the derrick, and while tin

on such foreman piillin<; on tiic in

holiliiif; the derrick, the stake to ulii

the ^'iiy rope had heen tieil was jhiII

out of the j;roiind l>v the strain n|.iiM

and let the derrick fall. It «j- li.

that, as the jury would U" justilie 1 in I

lievin;.' th.it the plaiiitilT had nieicly ti

the rope temporal ily to the stake, ii

that the stake wa-s not intended hy li

as a support for the derrick, a re'|iii-l

instruction that. Iieeause jdaintiil li

the slake dri\en and tied the Liuy in

to it. the foreman had the ri^jlit t" n

sumo tliat [ilaintiir had properly -'Hii

it. was properly refused. SI. I.n.r^

II'. /?. Co. V. 'Siiiilh ( lltOl; T.\. (

App. I (;:i .S. \V. 10(!4.

•/' I iTitilia ( l.SHS) .I,-) Fed. ,•)

I ri'i tituted l>v servant lnnki'

().//. //(i,i/(.s' ("iHIUI S Mis,.. Ji

28 N. pp.'.">7'.) (ladder snh-titiit

irave way i. ' 'ompare $ 2li, ault, .inJ

,141, 342, mi III a.



M:(.i.i(ii:N( i: ai iimk ni- i\.n i:y.

or «Ni'i'nt iiiL-
(.".) Tlic servant, lim' ailnpiol a ilaimvi-.Mi- iin

;!:(• work ill liaii.l." SfC j^vnciallv, a> t.> llii- <<

Otlicr ilccisiniis illi;~tratiiig anaNcus situations arr cittd m

ucxt sccfiifn.

Tiic cases wliicli tlic -I rvant w;

tlic finnunl tliat, lie lial taiinl t" rem

irni til nc:;iii;iniT

lield nnatilc lo i ver, on

ti le ilaULieiMil- .llliltlollS

are (•nllected in !; .".'11. nilt

344. Negligence in reri;!)ert to the exeu -e of functions of control.—

{(• iin|)ai'e prei serlim. I—A i'r\ ant iiiiiul nc'.vrr

fur III jnrn's cause liv liis IK ::iiui-iice in n-].ect to tlie i sue of oniers.

tl 10 matter nt su isin;; tl le use, (11-]"

at jiart of t.lic jilant wliicli is uii'ler lii- Ciiutr

sit inn. or iu"V<'nieni< nt

,].» Tiii- nil.' li.'M-.

'A linikpiiKin on a lou' train wlio has / .hilr .( /'.'.. (is!»(;i !i.i Wis. n;

lillliH loL'C 111 tlu' IH'"liL'l'll< nf lli-i iMIl- liT V. W.

iivir in li'avin^ a ti I. (•1,,-r to til ,//• I\ift)<n>i CIfilil if .>>•. /.'. '•

tiaik ii L'liiltv iif cimtri l.utorv ii("'li ( ls'.i:;i 1 l:! M". tus. :o S. \V. liMlii

;:»'nro \\ tiiili will defeat an aeticm f.ir lii- iiictor iiijiii <\ I \- rllTMIlHL' ' .f Ii

iliiUli caused l>v nimiiii^ into the tri'e, i\:\ a

.vlii'le III I'liu'entlv loa.N tl

Ills train ^ as to sliike I lie In

Miih,

'rhiiiiir l.iimh)

•.:i:i. .-) 1 N. W

loLTs on
/'.,»

IS'lJl ifj

A ~"'|VilTlt il

h
\V. -II!

I l-siii ( Iowa. 1 1:!. i'.i N.

l.llleti

ni^l'eil tind' di

killel l.v

il.d l.v

Ik'Iii:

ilo ecdii-ioii Willi a row. uliile tile train

I is oiclei-cd nierelv to load a ear uitli wa> Ik \-'J ]<u ,lh.l

an;.'le jilates. a id i-i iiiiiiied \>v Lietlin;.' tlii-* ariaii;:eiiii lit
.
a-

iit of th

rll till -I" d

(ai till r and loading' il so lieavily on <of the train. lieiiiL' I'lntiielv under lii-

iiiie side that it overturned, e.iniiot re ntroh : rhi u,r, .(. V. W. It. r

io\er. N/. Liiiiis Itiilt it III, II

llrniiiiin (IHSIl) 2(1 111. -App. •'i.'>.'i

Wlieie a servant, who had In

|il<iye<l aljout six wi

V. V. Siii/ilir I l^^iil II' 111. :i7ii \. K
(•)04 (i-oiidiictor killed li;)V eolli-;on at

eni- iiitei>eetion ul two line-i /*.

ek^ il takiii'' einders rhiiinii ,( V. If. A'.
'•

[ 1S71 I :U I.

;iii(l elii|is finni a |i it under a l«"iler and .•'>7.'! Konduetor direeteil en^dneer 'o nil

iiniae*'. |)ilaeed •d-

•.diing aliout .'iiMI \\ Minds
»f the plates, past h.ii-

1 to //. ,( ,v, I. /.'.
<•

(n\er the pit. pioppiii!,' it U|1) on the oiHit I'ex. Civ. M'P

the track i ; d'lli • v/r.»,

I
|s!ir,

I 14

eon-21 11. 3(1 S. W. Slid

dile with a stiek su|.| ti'd onlv liv tin- duetiir failed ti

MiKioth siirfaee if the iion. and w.i- in- his jio t of dutvi

ime.l 1)V its fall, hi

Hi- V. nroiiii I
ISSSl

aiiiiot

71 Te
o aetioii can

1 e if lilakilliall w.ls i.t

he maintained for the

!l death of a eonduetor who. on laki

W. 2111. Ther. an lie no recovei \' for ehar; of a train, wa- told that till

injuries eause< I l.v the fall of a I ,- at 1 e rear en il of the Inst

|iieie

hi

of iron upon a

cdf excavated the ear

it in the side nf the pit where it

lahorer who hail «cie hiokeii. and who fell olf the car

th underneath throuLdi the Hidken ste|is. after he had

l.cilil|.d. McCiirthii V. Wliili

l\oi;,,s Co. (18!t(>) 4S La. A iin. '.17S. 20 r

L'ivi-n ilireelions to keep tin

locked. Ciiiiiiiiill V. Ilniil \4,illiii

(
|S!||.i| H N. I). Ills. SO N. \V.

Sn. 171.

.\n eniployee oann roenvpr for inju

Nc'.'li'.'cnce is infc-ahle where an eiifri-

hreinan who has not hei'iineer allows a

riesrcMiltin".' from the cniptvinn of pulp deelaied eoinpetent for mkIi a duty t

fi diilcsli hi.h it has heen take (liai;:c of the en;.'ini /.. ;;/.• ,t-

• ked, without previously putti cold V. /,. r Siiiiilii I I'.KIl) 22 Kv. L

liter into and tlirou;.di th li;Te-ter in Itep,

rdaneo with the |iri

lie such euiployec was respon
'vio'is custom.

14011. 110 S. W. lit:!,

cction iiiii-lcr on a raiilroad.

Mi.lc fl tliroAa fioii li.inil ear and in-

I'.irii l^lilaiid ^ul- jurcJ bi'cau- wlio was

I .!

m.

I

t|

i
* H

> 1 4*

i ;|
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even wlioro t.lio piirticular firiplnvfc wlmsc i-r,riii)li;iii(T with tlif 'n'.

of tlio sii])('rii>r sorvant ciiiiscd tlic injiirv was iiiitit tor liis ]. ,;';

and tho ruaslcr was, <ir slioiild liavc Ik'cii. aware of iliai i"act.-

A similar |>riiici|)!<' |ir('V(iit.s tlic inaintiiiaiicc of tlif actinu v.ii

it was tlic <liity of the iiijiirni scivant. ti^ direct uiher eiii|)lMV( . s

moans of sifiiials, and tlio injnrv was due Ut the fact that tlmsc -i-i
'.I

turninpr tlip or.iiik in a nciili^'tiit man-
ner, was i<;iii;.'lit l>v it ami Iniilril af.'ii?ist

liirn, was lulil i^natilc to recover. A< h-

nt II V. <; iilnit It. Cii.
I 1S7S) 111 tia. .)'.i I.

An eiiipldvee in <liar;,'e of a hand ear.

wlio. wlicM a train is a|p|jroaeliin^'. lias

snUieieiit time to •.'et it oir tlie tia<k.

nnd failiiiir Ut ilo m) is injiireil l>y a eol-

li-iion. lamuit maintain an aetimi. llli-

nr.ly r. It. (/'.. V. Miiihillii (ISTTl 8J
111. -ISI. A seelion foieniaii, wlio lias

llui'e lianil ears ami llie men ilpnn tl:..n

iiniler Ills iliri'et onlers, eaiiiiot reeover
for an injury caused tiy a defective
brake itpon the seioiul "'ar. Iiy reaso.i of

wliieli it ran into the car in front after

:sueli employee had fallen olT in front
of it. <'ansini,' the latter to run ovi'r him,
as hy t'le e\erei-e of onliiiary prildi'iice

lie <onlil have kept tlnin ut a safe ilis-

tame apart. .S7. Luiiis. .1. it '/'. I{. I'd.

V. Dnniii (IS'.Ci) 5 Tex. Civ. App. li.'i'.t,

24 S. \V. .117.

A station ajrent who directed the plao-

in-j of two ears upon a sidi' track having
a slij.'lit downwanl frradi'. which were
left exaetly as he <lirecte(l. was fjiiilly of

oontrilMitory nc^xliircmc preclnditiL' re-

covery for his death from Iwiiiir si rn<k
by the forward ear [int in motion by the

roar "ar. which was starteil by a sndilen

storm, where he knew that the front car
was not "chocked" or "'braked," and it

was within the s«ope of his drity to

know whether or not the rear car had
also been left in stieh condition. alt lioilfih

it does not appear whether or not he did

know of that fact. Ilniiifiii ick d \V. 'V.

fo. V. Smith (18)M)) 97 Ga. 777, 25 S.

K. 7.50.

Xo recovery can l)c had under the Ala-

bama employers' liability act (see chap-

ter Nxxvii.. ;>'i,vM for a furnace com-
pany's failure to keep in repair a certain

article belon;;in;j to its ways, works,

inacliinery, and plant, on account of

which its master mechanic is alle^jed to

have been killi'd. where he was intrusted

with the exclusive duty of seeing that

such ways, woiks, niachiiiery. and plant

were in proper condition. Jiirmingham

I'm iiiirr if itfq. Cn. V. (!rri.'<n lls.j

Ala. -JJll. 12 So. :iil.

In niakiii;; an cvperiment to imi
the prc-suri' lor the purpo-c m .

coming' scjme •lilliculty in lie -upi-l;

;;as. the superintenileiit of ^m- ,wi

who lias full chari;e of the pi. int. .n ;

his peril upon the sU!.';;e-tiniis nf

^"i\^ who have no authoiity t.i lii

him: and for injuries receive.! fi-."

explosion <liirin^' sm h experin' :!

eonse(|Uenee of his own i'aieli--i!. -

la(k <if skill, his employer i- ii.t li

7'<ii//o;- V. Itiildirin (ISSII) 7S Cil.

21 I'ac. 124.

In i:v<iii.<< V. .\tliintir if /'. /,'

(lS7ri) •i2 .Mo. 4!l. it «.is hcM il,:i<

action was maintainable, when' a

tion master, to whom was i;iveM

inana;rement of all the frei;;lit ii

within his division, anil on whom
special duty dnvol'ed of keeping'

track clear of obstructions, w.i^

over by a tiain, owinfj to the f.iilur

the eiiiiineer to give a warniiii,' sj^

as the law re<piireil bini to do. I

ilillicult to admit, however. Ilwt

was a proper ease for the applicii"

the doctrine in the text, .iiilos tl.,

giiiier wire known to Ik' careless er

compilrnt. The circumstances do

show the exercise by him of any 'li

personal supervision extendini:. it

time of the ac<'iilent. to the pirtici

operation to which the omission ^
'

caused the injury was incident: :i''

no respect, therefore. wj;s he a p. if

pator in the eulp:ible act.

The fact that a servant did no'

vent his son from followini: him m
a scalTohl on which he was woik^nu".

that the scaffolding fell. lot -

contributory negligence e - r:

as matte"" of law. wheri' no one ti

ties that the scaffolding Wiis ~:i|i- i

though the tiov had not bun 'e:

Cotr V. irarrrii '.Mfg. Co. ( ISll'.i
i (iH N

I,. (i2(l. 44 Atl. fi47.

• I'lililiii V. Kmisdn Citi/. SI. ./. t(
''

It. Co. (\S'M) 119 Mo. 47fi, 2t S.

1011.



NECLIGKNCK AT TIMK OK IS.H UY. so:

w.iv iiMiir"l>oi'lv irivcn,^ or wciv n..r -iv.^n at su.'h tiiur an.l i^liu- m =

l.i- ,luiv nMiiiiiMi.-' I'.ut the .mplovrr in imt nl>snhv,l l.v tlir iihTc

f.ct tliat the si-iuil wl-M-l. l.p.uulit iiUmt tli. mrivii.T wlu-li wa^

,',,, i,u„„-liat.' raiiM" of t'...- injiuv wa^ iiivm K.v tl,r injutvl -.rvaut.

If til.' pr-'lHT sii:i'.al \va« izivcii. Hio M-rvai.t'-; ot>h,-atio.i> must cvi-

,i,,nl!y hav,. Ix.-n <v„Mi>lctrly .liMOiM.-.M. an.l ihr,v is ,H..lni.ir u|,..n

v,l,irii to b..so an iiiiiiutatioii of coiiiriliiitory iiculiiimcr.

Tlio morc fact lliat a forcinan iv,.,l.>rs iiiannal a<-isian.'.. U, lii^

.„lM,rainat"s in ixTfunuin- a .•.rtain ..ixTalioii .l-.s imt -liuw lliat

hi- was iicfrlij.'liMit.''

345. Failure of injured servant to influence the conduct of coem-

ployees not under his control.—Wlinv tlic injuivil servant iia.l nori.dit

.„,.„Mtrol the conduct of tlic servant who inlli.Mcl tlic injury, it i^

,,l:,in tliat tho fcnncr cannot 1m- dccincl culiial.ic nicn-ly f..r the

n.won tliat ho (lid not attempt to prevent the latter fnmi d..inir the

;,..t wliich hrouiiht ahout tho a.vi.lent,' Nor is an injured servant

.livincd to have Urn culpahlo for tlio reason that ho tailed, hy renion-

A rnilroa,! oo.npany i. not li.Mo for M'^S-, .in loun. -IMK 40 A.n. K,p. r„5.

tlip .l.atli of a liiatiiTiian killiMl wliilc 14N.\\. ..><•

ki ' a Hvin" swit.li, 1.V tlir ..n>-i- ' A«. wlnT.- tl,o .;n;.M.»..r of a ^.t.b

r' rumuirrthe trainat'an unMr,M.<- .M.L'in,.. wlm was „,,..r.-l l.y -"';"•"

,n ,aT an.1 .lan...ro„s rat.- of vitl, a train Ht stuMmiT »*"'"';""

, ,1. "l.,.,; tho ontrin.-r was ,.,„l..r tl,.. nmin tra.k.
'"jf'-'' '''

J^!,'; .".!
;"''*

,i,, ,,„lr„!of tliel.rakc.man at tlu. time .lan-cr s.-nals. allmvca a sMt.lnnan,

;,;..• ,1,. nt. a. to tlu. rato of s;„.,.,l. wl,„s,. .!„ty it was to look on for s
j.-

.,n. nl .v,a tl,; si^rnals trivn l.v «.u-l. nals, to ri.lo in ho cnL-ino oal-m>,. .n-

U, kn a . \M>n-7„..lt X. Atrln-xnn. T. st.a.l of o„ t » f,H>ttK>ar.ls. from wlu.l.

> K Co. (isml) 50 Kan. 31!.. 4S l.ittor point Ik- con ,1 liav. oMai,.,., a
',

-48 So,, al-o, to a similar olT...t. luttor viow. tlu- ov.lonoo InMn- t ,at tl,e

I ,'i «\ fhnrl.ion C d C li- Co. oM-inoor had no antliority to ordor li.m

i' ^^ F, 1 «4S l>a,k to tho foothoar-ls. an,! that tho

/, /(";« V V.-cVor/.-r. rf n. it. n. swit.hman ooMl.l havo a yiow of tho

ro,.!.''/, 'sollun. UO.rmX.Y.Supp. tra.k fron, ''- Pl'V-'V
v r 3i

iWu Tl l.,wa 015 <1S<\7| .-,S Kan. 81.,. Appx. 40 Par (,..1.

\VlK>;'tho to'stin.ony of dofon.lanfs Or whoo- an rniployo,. on a hand car

.n, or ti.mlH to shov/that tho on,ino rnnni,,. at fall sp..o,l -"'";!;-;;
"'>-

.;ui-in.' tho iniurv was niovol in ro- s,„,,.l with .Irn-o smoko fa lo.I to rc^

. „ n'o'to a si-MK.l from a brakoman who Mn.'.t or .l.nia,..! tho ...man to stop he

u, li l,.,l it" is oompot,.„t in rohuttal .ar. aftor loarninf: that .t w^.s not his

to 4mv 1.; a witnoss that he was in a purpo-o to soiul a Ha^nnan in acvanoo

,„.i,i,m to .00 into.tato at tho phuo to loam if thoro woro any trains on the

llJ, ho wa, alio;,...! to havo hoon whon tra.k. ";';'''!';''' ''.,'", V' 440"or
.1,,. .i;;nal was nhon. an,l .li.l not s,-o (lsi.7) 114 .\la. 24.1. 21 So 440 Or

l,i„, thoro. nor aTiv si>:nal ...ivon. L,.„is- wl. vo a road tna^tor travol.ng on a

M.7, ,t V ff. Co." V. YorL- (I'.Kll) 12S wm k train, in whi.h oars wore ahoad of

Ala. :!'.-. 30 So. 070. tho oii-ino. hut not oontrollms tlio nian-
hl. :!'.. 30 So. 070. III!' OIIV'IIIO. .M,L ,nn -

•

S,;- l.uuisvUlv ,t .V. n. Co. v. Moyjinn nor of its ..p.-ration. was injiiro. l.y a

IS'iiii 114 \li 440 •>> So -^O- lions- oolli-ion rosult 111..' from tho fact that no

f..,i rf T. r. 'it. Co. \'. Krilr,! (IS'.lO) 13 thiL-nuin was po,t.<l on tho l.a.lins car

Tox. Civ. App. 1. 34 S. W. soil. 40 S. \V. to warn tho .n-inoor of tho danfror.

(.,-;,
" lli'iiiid V. (hniiha. h. C. rf K. It. Co.

''i!.:,.vr V. Chivayo, R. I. cf P. /? r^- M'.l.il I 104 Mo. 270, 04 S. W. 124.
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>t.r!in('c nr oilni'w i-r, tu piiM iii< a ii< ::li;:i'iit fVlluw .-crv iini'.-. ctiu

Illirc uilll a rule prullllllijalC'l in [il'i'lrct cliililnvci'^ nf tlic chi--

wliicli tin V li'iili liclcii;:.'- Nni- i- it m ulij.'ci.i i' in a s<T\iiiii n. •.

t(i (li:i\v tlic atl< iitioii (if a tVllnw servant t<> facts iiidiciiiiiij

[iru]pr'i''ty (if a (ci'laiu ('(Jiir-i- ,,*' ciiimIiii-I. wIu'M that t4'llu',\ -in

lias a'liiallv dli-ci'Vcil. i^r, in \ i< w nt tin- I'liiiclion^ a-sij;ii<i| in ji

iilli;lit to liavi- iiliMlXcil, llio-c I'acls.''

( 'irarly. iin\M-\< r. it i.-- iin|"i--iMi' to lay ilnwn any i;('nciai iiilt

tlic cll'ict tliat. a servant is aii-i'lnlrly 1'i-4c t'l'imi aiiv oipliiiai i^u

sii]icrv:-c, aiMJ. if ni'cij Lc, inllnini'c, ilic (•iniiiiirt nf iiis iVil.av -,

ants. I'"<ir in.-iaiirc, if unr M'r\;:nt x'l-s tliat tlic ]iliy:-icMl cnii.lii

iif annllicl' i> siii-li l.h:;!, if li'fl l.i liini^df, lie will Im' iiica] :iI !.

Iicrforniini; a ccrlain <lni_\ lln' cm cut ii n nf v.liidi fur a liiiiitc .1 |"i-

!=* nf cxtrcUK' ini|Mii'lan(i' in tlic inl<'ic-ts ut tlic cinployci' anl

jMiMic, liiit, that the ])ns>ili|c I'dnscinn-nccs of !iis unlit. cniKlitinii n

!m' <il)viat.i'(l hy proper sniiciAision. it may Iw justitiahlc for the fiii

servant to continue wipikini:- in company with the latter (.-(<•
;;

'inL'

anil if he (lo<'s this, lie is lioiind to exercise the necessary snper\ i-i

and (!o \vliat he rcasonahly can to prevent the incomiM'teney ..|'

fellow servant, from producini,' injury tu hiinscdf and otlici> wli

safety is involved.''

346. Departure from customary methods of work.—171 one ca-c

was laid down that the serwini's noncompliance with a cn-ioin.

respi'ct to the conr.se of action followed at the time of the accident

a eircniiistanee pro]M'r to 1m' eonsidere(l hy tlie jnry, as teii'iiiiir

jn'ove cniiahility on liis jiart ; hnt that it is not conclusive evid. me

' V( » .hisi,; ,f \'. Y. JJ. Cii. V. Yitiniq in? tliMt a firciiiiin wlio liiiil. f"r -

llVi'.i-j, 1 c. ('. A. 4l'S. 1 r. S. A|i|v. 111). liiiiir-< l-fuif tlic ( illi-iiiii wlii.li .mu

to I'fil. 'i:'.: Mixxdiiri. K. if T. I', ('a. V. liis iTijiny. 1<mo\vii tliat liis ciV-innr '

l-'di'lir (llHIOl lit Kan. '.Vl». .'i!! I'ac. I14S. in -"cli a Miiiiiiolcnt coinlitidii a^tnli

In liiitli tlic-i> ca-i-. tlic ccpiitciitioii was fallen aslccj) several times. IimH

tliat a fireman >!i(iiil(l have i>iiilcaMiii'il inaiiicd on tlie eiif.'iiie witlioiil t.ik

I0 iiiiliiee liis iniriiui r to enmply with a active steps to keep the enfiineer :i"ii

rule prcseiiliinu that the speed of liains or rcpollirL' the matter to the niiili

sliiiiiid lie slackened when tliey are aj)- or. or notifyini; the train .h -iiit.'!

proachin!.' switches. i'liiinll v. t'utt Tciiin sxi r, 1. ,f '/.

' Misfinuri. K. ,( 7'. /.*. f'o. V. Fn,' Irr Cu. ilSSill S-J (ia. 4.-..'. II I,. I,'. A. li

(lilOD) 01 Kan. ^21). .)!• '.>ac. fi4S ! lire- HI S. V.. IC.:!. hohliii? that it u.i-n

man's first duty U'iiiL' to keep up <teiui. to yivi' the jury to uiidei-tainl i! it

and when not thus employed to keep a llieiiiaii H 's not suliject to tlie "Mi

liMikoiil for signals, lie is not hound to lions thus Hidieateil. in the aU-.'; •

tidl his cntrineer of the ah-eiice of a -picilie ruh s inipo-iiiL' them. :i;i'l i'

safety signal) : l.iil.r Sliorr »( I/. S. It, he would tii> entitled t<i reen\ct, il. i'

r„. V. Ifi/.soH I1SII41 11 fnd. .\pp. 4SS. iiiini<"li,itely iHdore the niiuiM nt >>!

.iS X. H. ;i4:i l^.lnlilar facts.—eniiiiicer the colli. ion occurred, he \vi-< live Ir

had learned of daii!.'er !.i;.'iial. hut <le- ne^iii^e.ice in leirarvl to oK , j '

ti'rniined to procei'd). enfiiiieer's condition and kic_i:g li

' .\ iiu> uouid 1.1- w.iir, lilted in in- .iwakc.

ferring ne^'li;.'ence from te-timony show-
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:,:i'll I'll

ki;i:i.ii;i;n( K ai iimi; or i\m i;y. 8S0

III ii tl IP firiiif ]iriii
imliility.* Tliin wdiild n i-iiiiiil\

, ilic ctpiitnirv (li.clriiir \v..iil.l !ia\c ili«- illV.-t ,.\ ii'-iiiiihiiiiiL' a

III. (• <

I'.iii ilicre

ii>li>iii tl) a rule 111" a -i"iitii ,r,|i-r. Srr -iililillr I>.

is one (Irci-i.iii \>ljir|i in .-aV llir I'-a-I, liMlla vtn .-imii-ly

ill tlic tnHMisite (linctiipii

r. (JlAI.Il-VI.N<l Clia rM>TAM IS TI.NMlN'i T.

t.\< i: ui' 11 i.i'Aiiii.ii V.

M.cAini; riii; isi i;ii-

347. Qualifying circumstances enumerated.— Tn tlio fnll.iwinir snl.

!«• It, IS |>r<i]i ll Id tli-cll-- il i.\icli'Mtial tact'T- wliii-h. in

ir.iiv cM-c rif Ilic tviic rcvi cwi'il III tiir
I'

liiiL'' -nil' I'lc, will nii'Icr

ssarv tl) take tlic cipiiiidii .if llic jnrv wiili rt-.|iici tn ilic <|iiality

liirli, if lliii-i' fai-liii'- wri-c imt, iii\iiivcil. wmilil

1 n a \' I " •

]
I n )-

)f the fdljdwilll'

iif nets or oiiiis-iDiis w
!i|. lll^lll(Mi ('(lllclu^-iM' III'"" if iii':;li::i'ii j'lii- h-iili

1)\ tc^liiiiiiiiv wliicli Icii'.ls td (>lalili~li dill I 'S

-itiii'.tiiiiis:

Tliat tli<- sci'vani .t df full ai;v,

111)

it-nu

{"liat the ^crv.iiit iliil iidl i-diitml tin- |irdilni'tidn nf flic ma-

1 coiulitidiis or thi' iiiciiidil- of work fri-iii wiiii'li lii> injury

Mlltlll.rcsu

ciirrcil, tciiiiiiii'

) Tliat tho sfi'vaiit liail. at tlic iiidiiu lit wlii'ii tlio nci'iili'nt im-

iirilv fnriidt.ioii tlic cxistcnci' df tlic (lander wliicli

(ll)

ll )

tluit acciilc nt.

'I'liat tlio s<M-\',iii t, in ildini:- wliat 1m' <liii at tlic tiino df ilio

if. was cdiMiilM'iiir witli a funnal rule nf the ciniilnyci'.

'Iliaf llu- servant., in ilniii;; «Iiat Ik- iliil at. tlic time nf ilic

'•nlciil. ciii i'liriiicil U> ciisfdniai'v nicllinils <if wmk
(f) 'I'liat till' servant actfil du tlic i>rcr.iiiii]itidn iliat flic mastcrV

.!iii was in i;dd(l cdiiilitidii.

;) Tliat thi- servant jicie.l mi the prcsiii iliiiii tliat tlie varidiH

riili' •IIS inciileiit to the ii>e nf flic jiiaiit Wdiild c carefully Jht-
^i

Til. fiut tli:it it WHS (n-tiii'iiiiy i t wii-; trilil tlLit cfiiitritiiif.irv !iPu'Ii?i'nco

I'lir Ir.iin liiiiiiN t<i lii' ilinvii nn till' tii|i l,,ir til till' ilrtliill iif uliiitiir

III- wliili. it was pa— iiii: linm^'li ii if a wmk train, wlm was iiijs iiijiiri'il liv till

Miinil. ami tliat a servant wli'i w;ts in ll lailiiii.iit of .1 "-liaiily lar" nil »lii<-h

nil llll

ll liy ^trikin;; tlii' t(i| ) was SI

tia of a calioiKc. ilr

MIL' 'ic liail iiiiMililiil tn i.'iv(. si^'iiais. Tin

Is of tl'c i|<'i.i-liiii ail' notll »;ii.i.|!i(' L.'riiiiii

iiiii'-^aiily vliiiw tliat he was ill';

ill taking' that position. Mi.ricn

lit •, |.1V I l.ar frniii tli.' rrp irt. liiit it woiilil

|.|ii til, it till' loiir t riliiil iiiaiiilv on

/'. 'll. V. F.clmnn (1!MMI| il '.' V. \\\v fait tliat Ilir a— iiiiipt inn of -iicli a
A. :'.U, \t\i I.\.il. '274. itioll \'.1s >lio.VM liv till' rviilillri. to

llV.'

'. ,(• V. li. Cil. V. Il'lllm'lll U- lii.lll iiillll.il V to the- u^ual cu.stom,

<ia. 317. 23 S. E. 7.'{. TiiiTe ami iiiii ii.ii'—aiy. m
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(10 Tliat the course of iid iun |iiii>ii(<| \<\ iJic icrvanl, \\,

rcasiiiiiililc scii><' of ilic wofil, iii'i'<'--Mrv.

(i) Tliat tliesrrvani was acilinr in an « incr^icncy,

(j) 'I'liat llic «<T\ant, was actiiiir iimlir the ititliuiwo of fi

(k) That llic servant wa^s acting; iMi«lcr tlic iiitliuni-c <.l

I>:iin.

(1) Tliat, t.Ii(« s«'rvant wa* trviTiir to save llio life of anoiln r

(iM) 'I'liat flic scivani was ti\ in? lo iht-itvi- tin- master's p

(n) 'J'liat tlic servant ai-tcd wwU-r m- in coninliaiicc wi;!

nnlcrs or in-tniclioii-s of tlic niaMiT or tlic nia-ti-r's rcini -(

See fliaiitcr xxui., /«<.<£.

(0) Tliat lie laid licoti assnn d liv tlio niastor or tlip r.-ia-icr'

scntafivo that tlu- nci wliiili c;, ,-i-,l his. injurv niit;lit safclv 1

Sec lOiajitcr xxiv., posl.

Tlir curit's rclatini: to oacli of tlioso prodicamcnts will 1h> y

in tlic onsiiinj; sections.

TliL' above list inij;lit Ix' sn]ii>lcnienliMl hy advertiiii; to tli

tion pivs<'iite(l l)y ovid<'nc(> wliieli indicates iliat tin- servant

notico, actual or r<»iistnietivc, of ilie dan-^cr to wliieli tlic ini

duo. liiit tlic truo loj;i(al siunitieaneo of siieli ovideneo i-

tliat an essential clonicnt of neyliuonco was alisent, than that '

opinions niiuht reasonably have liccn entertained as to the ipi

the amdui't in (pieslion. P'or tliis reason tlie <'tTeet of tlie -

i;rnoraneo of the risk is more a|i|)ro])riately discussed :r ceT

with tiic suiijects treated in siibtith- A, .si/yy/vi. iSeo Sj ;i

supra.

346. Minority of injured servant.— (This section si

connection witii !;!! 214 2.M, -'!»1, sx/;/./. ai.il SS -i" ''

A detailed discussion of the extent to which minor •

with contributory i -liliponcc would be out of jdaco

ti-oatisc. It will U* sutiii-ient, by way of introduction to ili

nient of the effect of the various decisions, to refer suv'cinc

few of the fundaiiK'utal iirineiplcs which det<'nnine wiie'!

defense is available.

In the investiuation of this question three distinct subsidia

tions present themselves for s<'tiieiiieut :

(1) Had that person reached stich an age that negligein'

bo imputed to liim at all t

(2) Supposing him to have r<'aclied tliat age, did he iiii'l

the danger from which his injury resulted ;

(3) Supposing him to have underslocid the dangi'r, liM'i i
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I.I ii-cni'i' :iii-'ilnic nil-. Ill

iMi'lf\

itv t.

II nii'li'i' lli:it ;ii;<' lli'i'

Kill :l^ It lia- III"\C|- '"i-l, |il'M|,i

iMli II ;iliii\<' -cvi'll \r:ir- ut' ill;

t 111- t;llo'll ilil.'i ilri-iiiliil :i- ill'lll'l riill i'lUlul- nr ii:iill.- !ir <-.int fuel-*

(11 I'l.iMiKiit, il I'lill'i'v- lliiit fill' tlr-l "t' lln- :ili"vc ,|iii--il..i|.. iiiii.v

li til 111' 1 f |i|';ii'l li-Ml imiii il'liiln ililii I'l l"ii \t II II till'

il t'lill lilv.

Ill III.'

mo c^iiK' iiii.ii

Will

nil..!

ill"'l V. illl rrt'iTi'licc til l! .' < xi-ti

'!i;ii liij iMjKiriiv i> t!i.' ii,"a-n

t till' ill.ililV t.

y,|i,i-,-

'I mill tliil'il (iili'-liiiii- till' i'-i'lili:il :ili

wliii'li :i iiiiiiiif rii^lil lit' Mi-li"ii I- ji'tir-

i|lll'll.!ll.'l'\ tilllil.

111- ii'-|. Iilv. 11

Mliii ;ivi'li| til'' til ulllrll ill' lii:i\

ll:;i-ll('(' Ulll iKi'

Mlll-l'-i lillll>( It' f.i tliilt

li

iliilii'.'l'.

!lll|i||t(' 111 liiiii it 111' niiwiiilniilv

I' I III' I'M-li'l-l' -iii'li iiic.i-iiri'

(:i|i,'ii'it\- Mini ili^cnt lull a I- rr-|iii|l-l .ill', II

It ilccisiun of till' I'cilci'iil I'liiii't-; of apprai it \va'<

ml (liiwri that., after |ia-> in:;- llic a;;i' u f fiilUt/r-i :i ( liilil

' Si !• Slii..irni. 4 Rc'lf. XcL', 5 7.1a. Til Sim II III iihi llnlilfuni (ISS'.n 1'2S

\l,l„l,..h V.

:,S Mm. A|.|1

Mi i: I,'. Cn. I IS'.Ui I'l Jim. is All. .'Uii. Mtiiliiii: ill"'''t iif

2H1. till' court rri .,1 /•liilii,l,li,h„i rihi /'.(.v.s. /,'. r, //(IS.

lli-ti t iM'riiiiU (linin;; Miiiiniitv. smil lI'^TIi T.'i I'li. 'Hi

.•villL": I'll

1

iro in ro siieiilic ic lit /(.111 ,lh . M. li I . /'ii.vv. It. Cti. ( 1S74)

wliiili (lie courts will or will imt ili'iliiri'

IHTlflii

I'll. Sll.

' f;/i.i'. )• V. diiiii I issn n iii. .\.'[i.

"I- (li^'iition to liiik afltr lli'^ 'Mil. wliiii' it was tiiM ini|iiii|iir tor tin
irtv til Ik I'Sscd of sMlliriclit <'\-

"'.Ml sality.

iiiiiiti III ilo in

Tlir cili'iiiii-laiii'i's line trial ciiiiil til II--1IIII1' tlial a Imy nf

ctlliii lliat ipii' tiiin. twi'h n Hliiilly iiira|i.ilili' (if aiiprcri-

Thi' iliil.l i- nflcii of siii'li ti'iiiliT M'lUs aliii;_' ilaii'.'i'r or of i'.\i'rri-in lie

tluit tiir courts

l;i\i, lll:it mil

I"

lill

uliiiaiv cari'

a< MiattiT 1

caniiiit l«' I'X till' .ji

nf care w liali'Vcr. ami to iii-tru't

irv tliiit till' Imi\'-> "kiiiiw liil^'c of

I ot il. ill tliat it stiiiulil lint lio till' ilaiijir wa- mil to ln' taken into ac-

'li.iiL''''l with coiitriliiitiirv m".'li;;rm'i'. ciiiint in ci'ii-i.li i iii! Ills ri''lit to ri'i'i

Ih,n 111, ri. <•

l!"t Ul||

nup^ an a;;

I'xpi'riciiii' o

alti'ii'liil .\ iiiiiii.'i- is liiiiiii'l to cM'rcisi', as

r itii'\|ii'i ii'iici'. iiuirli as it he u I'l

iip.iiity is a iim-tion o f iliiiil.t. of iiili'lliLicnci ^Ic.l:

ilult. tlmt .|i;.'ii'i'

iii.l in -urli ."a-.'s tlip courts siil.iiiit tlic uliirli lie actuall.v |,.i--i'—

I', and
I

I jii.l-mint
/.». I.!

illl-llOIl III till'

l'.i--:Mir this, tin

l.f s,|,|,

|ui y or ti il IS ( f till' lait. /;. i/i,'/ l/./i/i. n ..»7,-,< I IMMI SH Wis

artv iiijiiii'il may Ih' M2. (ill .\. W. 711. Tlic care rei|iiiircil

mill ex|ierii'iii

-iillic iiiit ia|iacity. and tlien t

will ti.;it the matter as licyoiul ili-piite

tliaf tliere is of a iiiiiioi- wlio lias attained ye.irs of

ieeil. Iliat M'i|iiiri'il

but is to l«'

iin li.iiL;.r iloulit as to tlie pos-e-sion ol ili-cietion 'is not. ini

ts froiu |ii r-oiis ol full

:! ho

ril

I'l the party to the v •vereise of the

orilin.nv care.

'ate ahearm. &, Redf. Xeg. § 73a.

t.lined with leasonalile rc;;aril to

iliiiary conilitions attendant upon
liis vears."

'
/{n7./iu/<i v. lltUtcr (IbSj)

47 -N. J. L. U.

.•Ill
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rc-liiiicil til lir (M|iiililr iif iHi'lililli; ililli::!'!' liV llir ••MTcIm i.f

'•lire.'' And ilii- i- |ii'..l.al.l\ ill.' nil.' in hII jiiri-lli'iiKU-. ,\
:

n\l! Ill .v^nir rriiiiN llic |M i- i|lii| ! i. Ii Wl'lli I ;iri| til -il'\,ii|i.

Ii-- tliiin luiirliM'n M'iir- i- ili,ii ..i;. \\:\\r n. il!ir. -nllii-imt im].;!.-!

:irii| Mlnlil -liinilini: in lie -cn-ililc <{ ci:iiii;<l', Iml' llic pciWi'l' I'. ii\i

i' :
' "I', ii^ tl.'- 'luiirinr liir- ,iNii I II -liiinl, n i-liilil Uiwccii iIh »

lit M'Vili.Mil riiillhi-n i- |ili|i|:i I'iicii- ilMM|i;ilili' 1)1' <\i'rri-ini: jii'ljiiii

:inil ili«rii li.iii, aiiil iIkhi'hit |iiiiiiii Ijumc ini'ii|i:iii|i- ot' I'litinH.iit,,

ni :;i inclirc."' W liiil iiiii\ lie lln- |i|'<M'i-c cITitI uI' lliis |i|'i - iiniiti.

I'liM-iilcrril ii~ :i iiilf III 1 1 iliirr, i« iml vcrv rlrjir. .\|i|i:i iii\

i'* nut iiv<i nil' liv iviiliini' -linwiii'; incri'lv ilmt tlic d 1 v

uimsiiiilly iniclii;;i' I I'm- hi- iic." Km |iriir1 icjl |)iir|>us( s.
|

. rlmi

it iiiiiy 1h' •iiiiil I I'ly mitliin:; niun- ilmn tliiii iln' rii-r- n i-t

virv I'iii-c iiiilrnl in uliicli a niiirt will ilccni ii-rll' jii-'ii,..i

ilcrliii'inu: (III' M'l-VMnt iii'iiliiii'iit. as a inattii- nf law.'" It iim.

really Ms iHi'i't, it wuiilil -(ini to |iiil llii' sci'vaiil \ii'lunll\ iii
•

saiiu' |(ii.>iiiiiii US the; ilnclriin,' of tlic inajnrity of tlic fmii'ts wUlAi

>tat('il IwIkw.

Ill Scntlaiiil n sfPiiK'wliat similar ciiiichisidii is nrrivfil at. lut ].',

(lillVi'cnt riMit<'. Till' i asuns ii--iiin<'i| I'nr that ciinrlnsiiiii -i.n,

Ik" -I'aii'cly in liai'inmiy witli ih" tlnni'v nf" cunti'iliiilMi'y m^iii:.'

wliirli is acci'|itril in the Kni;li~li ami .Vnu'iicau euurls." Hri' iij .;.

< t xiq.. siiirn.

' /'. N. Ili(itiiiis I'miirl I'll. V. iyi\iifi' nvc'iciiini' tlio prrsiiin|itiiin of tin' \\\

(IH'.iTl >:, V. V. A. IHK .")l I'. S. \|i|i. of iii.li;iiiiiit ami disi'iftioii uM.li I

71. 7!t Kill. IHMI. :i^:i' |iriiiii fiii-ic iiM|ilirs.

'.<(•< Slii-ann. \ l!nlf. N'l'L'. 5 ":).!. It In vhc I'.'mi-vhaiiia la-i' i it I

U nut n nil' In ^'ivi' an iii-triKiioii to in. i. siijun, it was left to tlu' jiin

till' ritrrt that tlir jiirv. liaviiiL' -rrii tlir ilrtri iiiiiii' wliitliiT ttic si'i\ant Ij.i'I -•

|ilaiiilill'. a iniiiiir of almiit i'i<:liti'i'ii, on lii'i( iit iinili'i'-lainliii;.' to i'<iiii{iii In:

till' »itiii'-~ staiiil. ini(.'lit <on~iili'r liis ami •.niaiil a;raiii-t tin- ilaii;;vr. tlir .<

ii|i|ii'aianr<' in ilrti rniiiiinL' tin' i|iii'-tion iIcikt lu'in;; tliat. wliili' in ar; ili'i.'

of liis inti'lli;.'ciii'i' anil <'a|iaiity lo ap- lie allowi'd lii^ foot to proji.t ..\,i i

liri'liriid ami .ivoiil tin' ilaiiL'i'V ini'iili iit pl.-itform ami it I'aiiir into cnlli-iiiiM'.

to Ills i'ni|iio\ mint. Djsulill v. Ihniii a |iio|iitiii,i,' >ill.

I.iilli'i- Co. (ISIi.'d 1)0 Wis. ti;!."). lit N. " .\n injury icirivi'd liy a L'iilnf''

W. -IJ.'), tliaii fiiiiiti'i'ii yrars of ayr in iii.iia,

' ,\ !(;//( V. .\lh iihiiiii \iilh II If. I'll, latin;.' a cirilliit.' marliini' i- iiiii-iil-i'

(ISTH) SS I'a. :(.>, :i'l .\ni. l!i'|i. -11.'! to V tin' t'on-riini-m-c of the f.nilt nf i:

(iiniission tn look out for train. « licti ina-trr in i'ni|iloyin;.' >o ymiti.: .i L'irl i

al.oiit to cro-s track). woik xi dan^'rnnis. Ilnni'i-. nlt'iiiii::!i-l

' 'I'liliiilcr Ciiiil. i'likr if Iriiit I'n. v. may lia\.' Ihtii iiijiiU'd in il.iii".' "«'

/.'ii'.'/oi , I'.tOH \1U .\la. ;j:iii, :ill So. Cillll. tliiii^r wliidi. if yhr had liiin of fulU:

'In till' .Maliania i-aT riti-d in imtc 7. would Ikim' im|iort»'d roiitnlnilnn ii..

tuiii'i. it was lii'ld that, in an ai'lioii tii li^i'ini'. sliv niay inainfaiii an aiii"

ii'iovrr damaui's tor the alli'i;i'il ni'Ldi- lln-ri't'or. the l<';;al sitnatioii lu'iiii: tl:.i

-lilt Uillin.L' of a l.oy fomti'i'ii \i'ai» old. t hr <-iil|ial>ility so inipiitid to the VM-

till' nicrr lai't thai tin' said Uiy was tnr "ilis|dari's any conti'ntiiiii tint ^!l

.<liowii to Ik' ill! ''I. small, .tiid 111. ills- w.i- .-o ni'uli^i lit'' as to di- :;:i:!r s;

Irioiis," withoiil iiiui '. is iosiiirni. nl to lo c'oni[)i'iisatioii. Hhary v. I'athh'i
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nil. •_'!'.! til liinr Imi'Ii -ii-'.i

I'liliM' llllli-hillr 111 wl.i.li I

,| l.v 11 .!i'

! W.l- ill

\\1 Illl' il voiin'j t'irl iif iili'i-ii umk. \\ lii'ir. I'V till .1 -III I 1 . Ill- :\*

vi'iii- -wi'iir.

il.i .|.iii.,;i'r t

thill ^.lii' iliil nut kiIIIUV Ol' hi- IILii' it Illl I'M.i'i ill'.', liii. il I. illl

liiit -iiilii Wiit.T l.iiltirs nii^rlit ii.i-i'. Ill- II. 'iM 11 ".- iiM'i.l' -I ih' i'.;'ii
.

till' 1,11.1-,'-^ //.,'•. i/v \. /'.,,'./ 1/;./. In. ill Iln
l.lll-t ill il I'l'ltilill :-til;,'r III till'

I

I'f lilliiiL'. il jury U \.iiir.u iti-.l in li'ilitiL' liii. IT I. ^. i:. i;7i.

'hit sill' H.is nut iii'^iliu'i'iit in niiiitl mir

lit nti II nin-k pnniili'il l.v tlu' rin ii

A iiiii'i.r inpii

-hiilt ulii.li I

-.1 l.v II ill III li.-.M III

11' W 1-1 il-rrllillll-J I'V

|.li-M'r. Cnxkn- v. Jtniil.i ilsssi 4 pi-;in

Tii.'ii- 1,. i;. :U4.

I.I

.1' hl.j'li'l- i- L'lllIlN '.I' r-.!'llilill

tillV liivli II. Iil'.' »v iiliuiil

A 1.1. \ -i\ti'i'ii vi'iiv- of iii.'i' wi'ikiii;

ti.irkiiKin il III it .'llilt V lit l-lllltl li,.il..l

w -i;;ii.iliiiL' in m.ii'i' iimmih-i •'. 'h. it

V llic -111 l.li-l'. S,ni,h 1 \ . 1 I' /.' U.ii, if

;;li','.iirr in yoiii;; on ii liiiii.l S.r,llirll i\i. 1 iMii I
•_' j.i.iiii., ::!. -Ji:

n.llll'.lliv H itii Ills furi'iiiiiii "Il'l lii'i I'.i'' I'-

ll, u'li'.-ii-'l lii* (liit.v til ii-i-i'iiiiiii w li.'il.i Till' iiu-i-i' fill t til, it illl in.-\|.i

t >\.,iil.l l«. siife. into it ili-i'p i-nt in. i. in. I niiiiiir ii'i';lit, l.v ii-iiiL' lii-* i-.v .lif,lii

.1 1 IMM' HIllTl'

Tun.

tlii'V niri't i\M ('\tiii tiiiin. I'
lit to uliirli lii- injury

S;ilnll: a- II'. h'. (<• I l--''-"i

tn W. V ,1. i;T.->. -i'i S. K.. S:t.

Win 11- il -<-r\iiii t ii.'i'il SPVI'Illl'I'll Vl'lll-

ii- liiir. \, II mil i'n:il"li' liis i'ni|i!ii\i'i- to

I'l'iiit lii- rliiini for iliiiiiiiL'i''* nil till'

lilU i.i i-oiitriliiiil lliiit 111' Mil- ;;i

»lin li.nl l.ii'M I'lnp lovi'il in liri.-iiil.iiil's liny m iH-

ill 1.1

ii.i t "ir ui'i

vciil'*. nnil in the iKi' im.lii .'i-'i In. I
i'>- //"'"" v v.

t .\i'i.. :i:lJ. :m N. K. li:

//,// V. liii'-l I IsTi'i I

/;,/.- I ls!i:;i c, imi.

ki. Iicfori' fiiUinir into n Mit .\i'|

iMii;; biiilly s<'iil.|i'il. ti'-lilii'- liiiit 111 illl .111 imi lor il.iiiiiiL'i-s for tin

111' -li|,|.i"l nil till' wi'Mloor wliili' l--,iiiiiij.' .Ii'iitli of ii iiiiiior i'iii|.l..>

o\ir !lii, \.i t. iinil tliiit till- lliM.i Ui

i'\ i,i.'- 1-1'

llut. uli.'ii -lioviri^' ,1 I'iir Iiiiiii il -i 11' I'

m-li-i-

iil'y wit. t' ri' is » pri-iini|.l ii.n of .i iiiiiin tiiiik. Ill lookillL' toiMiliN

rl;i,..,,nil; fu. (I'.MIIM '.14

.\tl. SIM-,.

i> part. /{. .v.M II \ . \ 1
">

I vhi-ii 111' -lioiil'l liiivi' U'fn

ill'. I'll. 411 InnkiiiLi iilii.i.l ill till' i-iir li.fori' liini.aml

liiii It I'.- I it Iil.' iilii

A 1 iiiiiiM- i-iimiot ri'iovi-r for iin injury lir -lioiiM n,iit Ix-i'ii lie uoiil.l ot li.

!
< ill
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(•1) 'I :ilviri;r <ir n niiiiiiiii;: in ,iii iltilii rt^-iiiilj ili'niifinii. i. .

Srf Sji ij.'il, .'i.'I.'i, siijiiii.

lipfM luiit. .1. >ii;Mi.l< II viT.li.* fur tlic tliii» |il.iiii»i(T. n l«v nf flirt.. .

«ll.frll.|;llit l.i!ll',i>lln\.r,„l,flllf.rii. ,11;,. „ I, ,,ii,|,,.i\ |i|.inii.-
(IH'^J) 71 li„. :i'Mi. .1.11. Ill Mili.ltlit; Ul.li llilii. nh.T, i

If |« (iir fill. |iii\ til «iiy uliiiliii- iin jiiii.il ifh.ri' \»\ifj rUilinn .,

ffllliliiVii. »i»ililiili yr.ir- uf iiyr I, tliv r.l.il.lj.li llii» ri. t 1 , flu. |,{ ,

friMII nii|tlllilll.il\ llVyliu'iliii
,

wlii'li' lie L'llillv i.f I'lllltlil lllii|\ 111 •.
I

|H.rillit.< lli» »lr|.M. til iiinic into rulltint nilll.i liiil liiiiMr. U Mill III, ..I

with II ».t -I i.v\ Mil I. ini.K mil; -li.ill. iif A'../ v. /,../, .1.1 niili,i,,l 1/ ,

till, ilaii'.'.r iif »liiili 111. Ii;i, lull ki.Kil II.' Ml., .-ij.'. s \. I-:. iHl
filUi'. Ai//<i- V. f.'nW.il/ i|v!i:h :> Iml. An .|ii|>Ii.m.| i, II. if ilal.l. f..|

A|p|>. 11:11. .111 \. K. :io:i. i„ ,1 l.,,y of t»,l\.. uml n l.,li ,,

Am iiililtii:! Ill luiy f.iiiiili.n hMIi tlip f.illii.... intn ilii. inn umi, | ,,. .,

o|H.|iitl.in III II iiiii'liiiii. lit Mliii'li III. li.nl I'liiii,. Ill ^1 M'lillli. h. twiiii In,.,,

rliiii...i. ill ^1 |iiil|i null. «liii. \\ii\\ iii,(|.|i!i; .inniliii' l.nx . ulin, flu. mini. ;

to lllillil. I III-, .illiiilliili. Ill iil'i iii|iliii;; iMiii, uf ilir tl.lliyil-. /;.,/,/ 1

tn Mtiiiii.'liti II II w I iiikir ill 11 pill ,' m' till ifmi /d,// ,t \ ni \\ ,„ l,s i |k!m;
i |

ruiliiiii;.. UlvM.ii mill I". ^iiM-i . ,1 II, .. I, It I.;'!, i; I \ \\, -J.-,!.

PO clii-i'ly to 111. Ill III, it 111-, liii-ii, vMii. " I iiiil I il.iili.iy iiiiilii.. ..|'

put llllij rl llilli'il. I'llllliil II. ..Ml It •!• IwiIm' yiMM nhl i'lll|ilii\i il l.\ .1

/.111 y /(mill />..,! (I>»!iii 111.' \\i, 170, |i.iii\ laiiiml In. Iiii-i,!. .i. .i n
TS S. U. .">ll!l. |;n\ . ii|i.iii till, |'.i,.t til it, ill t',

I

NrHli'.'l.l in illfi lillill. will Ir ;l l...\ llf :IM<|. of lli4 lllltil.^. \\ '

II II • .

orilin;ii\ ititrlliL;i'iiri..ii\i'r fiiiii li'.n \. ,in lii^ iin^-iii;; ii nwifih ii|>i,|i ,i,

of iii;r. «liii inr l»ii iiiMiilli. Ii.i. Iniii will, .l.iiiiliiii.' fill iiiiii..i 11. 1 |,,ii

ri'tfiiliiily ii"i-lini.'. tlmi. tinu'i h .luy. ti:ilii. lir iiawliil iiinlir tin- n
ill lulling' rill li lit JH •iiiiili-.." iillimn »ii, iiijiiii.l l.y a tiain L.n k. I

his iiiii.'i.i-i 111 In. iMiiylit ill L'lMi ill'-.' " Mi'li tliiiii, it .-ii.i... ii iiii; tli.ii |ii. Ii,i,| I

i« in full lii u. .s'./i III V. .s'lii/.iiiiiiM !//!(. jiliiMij .iliiiiit till- r.iiliiiinl \ii.|

Co. (ItMlli 177 Ma-*. 47ll, .•!!• N. !;. 7.1. ili.-' ii. ii,|,.|it Ii:i|i|m.|ii..|. fu. il ,

Tliat II Iniv alli'iiilini.' ii in irliiiii. liav- aiiil that lii. liail Ihiii laiiiin i. I
i

ing iltiyiiarili.<l rii;;iUirilH iil'nwiil lii< fiii .iu'iial-. aiil lint tn |m-, in I,

hmiil to »li|> intn »iiili wliii 1- Iniiiii .(. nf t\\|.<.|i .ai-. «lnii hr iiiii.lit i|.

h\» own iiiaihiiii'iiii- m iiiattiiit imi in ilatiL'rr: it fintlirr a|i|ii .inir, I

watcliiiij; iiiinllur Ikiv « hn wa.. mar liv tli.it tlii' -.liil'tiii;; nf flu. hiin
jfivi's him no liijlit nf nrnvciy ii;;ain.t tiark. iiltlmiiyli ji inatfrr nl i . \

th»> Plliplnyir. /.'. N. Iliili/iiis I'lllinl Ci). \\a» lint niii. nf iiiii...itl ; iihI it

V. f»7x../.' (ls!i7i L',-1 C. C. A. li.'il. 51 iip|i..,iiiii;.' that no ^iLl"l,ll ^>l- :

V. S. Ap;i. 74. 7!l Tril. !>IMI. tlii. tiini. tlir tniiii «a.^ ^Iiill. I m
.\ Ixiy of M.>i.iilri.|i «liii i* injiirnl liy tiaik. tti.inliii ,f A'. I.'/.',./ /,',

ilun;.'iiiii|.< iiiailiiiii.r\ . in-ar «;.irh In. han Munjiiu (IHIM) 10 Ni'l.. i;iil, ."i(

IxM.n sit tn wiiik liy hi- iiia~li.|, ainl the SI.

ilaii'.'rrnii" rliaiailrr nf whiili was as An iiirvpcrii'iiiril Imy nt lili.,1

uppaiMit tn him as to tlu' iiia.stir. can- t<>rii is nnl, ns iiiadii" nl !i.\. .j

nnt ninvrr lliirrfnr iiiilrly hrrailsi. hp rniitri'iiitniy Ii('j;lii;iii('|. in |.l i.

is a iiiiiinr, wliin- tli(. injury was lan-cil liaml wliilt- (.n;.ML:iil in hi' imp
liy riisim of his nwn iir;.'li;.'i nci. ami in- so inii thr tri'tli of a siw a

iitti'iitioii to what In- was ilnin;;; tliiTe stunk l>y tlniii. wlirri. tiny i.\.

iH'in;; no mrcs-ity for him tn I'vpnsn rapiilly a^ In li|. iiiv isilih.. /.' •;

hiiiisilf tn till' ilaiif.'i.r in llu' pin-iiutinii /n // i IHiuii ti.*) Minn. :),"i."i, i.s V
of his wnlk. Mini liiinil i'li. \ Sulilh Tin. Iii-;;li^|.lli.|. of a liin il

(litOO) 2.-) Iml. App. •Jli4. .-i7 N. I.. I'l'.l. yrars. wliii,,. liaml was ..I'n.'t

A boy of twelve is ileeliieil tn U' ^'iiilty eyliinli r nf a tilave plainr i- I .

of III i; I i;.'!'me if, while lint i.|iL'af.'eil in iiin\iiiu' tile stavei wliidi 'i . I

any duty, lie falls ilinvii the npeii shaft tlilnii^'h it. is fnr the jury '-

of a tiei;,'lit elevator in a wellji^liteil fiM'.i/ I ISHl i i» 111. .\pp :]->.

room. .Uilliiiiiil V. hi/iiihl.in ij Vullim Anv Imv nf twelve wlm Iiis.a

Mills Co. UltOl) «U Va. Uti, 37 S. K. ioi.'W luels" at work will l«. pi.-i

7S1. kii...v 'li.it ill., tiaiiil will ;.. . ;

An instriieliuii that if the Jiiij Iniiiiii tjuusl hettveeii the en^s, l.ut Uie



Mtll.li.l.M i; AT it'll, 111' IS II IIY. us

i.Mll l.\ .1 IJlll

't''l. .t« .1 (I t". •
.

t, ill II...
I,

,f..,.

. 'nil t* **!• t*.

ll|li.|l i !• . . ...

ii; ihi |iiii 1

il.T tlh^ ..u, .:

ill Ir.l, k. I -.I'^'f-

I li,. Im.I I... ,

I. ..I. I \.n.|. .

I. f,.! I|..,, ,..

illlllii I. I
I.' ll.

|l I-- III! ll I ..I

llliL'lll .l|'.'l

ipt-.n llr_- It. ,1, ,

Mir ll llii to .

Irr III . . I..' i.'

I\ ; .lIMJ 1' I'll'

;iial ».i- •.!.

I -iiiri. .| Mil I..

I .///. ., /,• (

I,. 1,111, ,vi N. V.

y I.I riii..,.ii m! >i

ill I 1 .\
.

;:iiii';

r ill |il !• in; •

II III- .hiiiliivi '

11 ^lu ;l> I.I

• th.v i.Mih.;-

ii... /;. ., V.;;

I!.-,.-.. 1.^ \, u

a l"i> .:i t .

lis .Mil- lit ll' V

HUT M- 1. 1' « I- r

•lii.h !i..|
I

jury, (,(.,'

ip :iJ'i.

ivlii. Ii.w , v.r •
II l». |i!, -Illlliil'.

isltl 1.. .
:. :

s, Imt ;ia' lv.1-1'.'

\) Piiiiii: "'Ilk in iiii iiiiiH I'l ->.-ai'ilv ilaiigi rmLii inaiKnT.'

:','.*. stifiin.

nli;ii i(( lllc |iri>lHll>l" rr«llU «i tl"' IlIxT tlx IT of npiritliiu wlili-h 'i' I*

li,.i. of Ihr liiili'l iiii'l .i|.|.i.> l.ilM.ii ..( 11. 111. lint.. I suili, l.y <l.'|.i.jiiu' i«-i

liu lliiii ilii' l:iiii.l "iilii.iit f.i-l.iiiiiL' 11 U'lt -liill'T l.y
i-k

-lit U
'f

I

I.I.' it

>l.i. ll

jililll.lllv (ll.l« 11 \i t>»«i 11 111.' I'l
it ill nil'. II. i.r llinmiin.'

x\„-iU lU'l' 1\\ll I'l hii'lv iliii. ii'iil. til. lull iiir III.' piill.y. illi -1-1

U ll. tint tlll'll' i-. 1. ll .i|.| ii.i iiti. iili. .1 will, ll

ll

iiv. In iif ii.iilriliiU'iix 111 ".'Ii'.'. Ill 1'. if iii.ittii
utiiiii In till' i'U««' of II "I'rv.iiit . Unit •iiiil.l li.iM' Ui 11 .1.1111 111 «.il.ly. i» t'li

till. I.r ii;.'"' x* 11 i|ii.-li'iii (iir III. i

\W-, I'l

.. ltK'1,1'1- /'.(/..( f.(. (iMi-'i n:I .if Iiv

•M'l1,1 \. \V. V,l.

/.. V, Hill' Inn- I
lH'.i:l| t) llul.

Ml \. K, l.'X,

A l-i»

iliii.-i

f sixtl'l'll W't lit Wiilk lit \ll I lll|il.l>l'<' sixl.i 11 ,M':U'« oM N. IIK It

M iii.H'liiiK' «it!i.iiit iii-tiiii iiKilti'i "f lii« irnilly "f ''«''

llllilll.' of tilt' il.lll^'.l l» nut, 11« llr'.'liv'illil' I'll rlll.ll

ir iif liiw, tfiiilly iif i'..iili i' iil.iiy li.'^ Ii.nii luihml' in imiti

..ly

iiijil

iiiii

ill .'111 in;; lii'> liiin.l I'lii iitli>in|il in;; In
|

tl\iiiL' kiiiM"« llnit it 1-. ill i«ii till 111.1. Iiimr> iiinl ,i |i.>-l ii" 111!

mo llii'iii. u lull' ll in III Intv, III tli.i.'fn.i 11, ii)..iii n-i.-mnu' n

,>). ,i,i,> I'lllnrk (|f*'.IJ

sll.

linl. .\|i|i. iliii. timi fiiHii till' i'ii;.'iiiri'r t.i !•<' iil'i'iii'l

ll. Hi: tli.r oiili' >( till' niiiiliiiK' lIll'H

A Ib.v fiiiuli'tn yi'iir" of u'.-i' mi. I nf ilii' :itt<iii|it wn-* (il>\ imi^ly ilan'.'iii.ii*

.rilin.iiy iin.l.i-tiin.liii;;. "Ii" Im" f'T im'l I"' ""il'l '-ii-ily \<<\i- init-.-.l iirniiiKl

"ik-. U'lii fiiiiiiliar «illi tl"' ii|> "iH-i'li' tin- |.ii-t l'l.< ihhthl v. Ihiuin

itii iTv..Uii.;» I iH'iiii 111 A|i|i. I>iv 1ST, 4J X. Y, Sii|i|i,
.r.ili.m iif niailiiiii-n

ttliiiU. iiiii^t In' tiik'ii to knot'

hiiml will I"' iiijini'l If alliiwi'i

it III.. JJii.

iiiiH' \\ liiri- a liiiinaii liftrcn ynirit nl.i

,iit«i'iii

l',,lli,n

N K. Ill I.

till' uliii'l't. I'lihiiilf V, It'll". II i,''i'"« iiinl'iiii'iitli Ills ('ii;;iiii- to clr.ir tin

Mitli (Is'.iJ) l.'>7 Mill*. 'JSl. M ii>li |iiiii. at a titin. an. I |il,ni' nf iinii-iial

lia/iiil. fii'iii till' fii't 111 I'.ir* nnil i-ii-

A liiiL'lit. ni'tivc, nnil inti'lli'.'int i-iii- ;;iiii'^ Uin/ ciii-laiitly in nti.in on till

plnji

11,1 |i

tliti'.'

if iiinitifii. \v liii 111 1 kill iti a trink tin Ik'III. nil H|H ll

•r mill fur nrarly t«.. yi'ai~. ami fur riini|ii llinu llii' Jul) In l»' ili'

iilN.iit. I'lrtain nnn liiiirrv innnnt ri IT f.

Villi, h hi' niliil iliiily. in «i :ilt\ iif

r iniuri.-. raii'-i

ni'.'i'—>iiy

t.lll'l! 11..

.1 I-

tril. Iiiry m';;li;;i'm'i' in atti'iii|iliiiL' to I

|i,i.* nviT a ii'Mil\iii;; Hliaft 14 iiu'hcM 11 1'

fniii till- tiniir iii'iir a ;.'i'iiriii^' ami fric

anntlnr I'.iL'ini' liiukiii« ii;;ain.'t liii, own.
It. if Tni, .( f". V. Ixahy (IhHl)

PI1, :l.-.:l.

aii;.'i'r fnnii riiliiig upon nn plo

limi oluti'h on wliiili an' an ml I'lip imJ vati- latfnim ho tilli'<l with i;"<"l" 'Imt

I'W. Wlll'll* 111' lOUli111 iLiss >afi'l !>'

,l!l..t!llT W:IV liv wait in;; a ininn n t. I\.i- -111

<*] ijf Imt '2 or ;i inrhi's in hfl at

il;;i' is w> nianifi'it that a minor of

I, /My.ir ('</. V, Wvbb (IHllli) 141 . ul. foiirli'cii in charL'raldi' with conlrilnitory

i:!, 4.'i .N. K. 474. m; li;;.'n<o wliiili will pri-vrni liin ri'-

.\ I liihl nf liftwn -H is llOIUl' rv fo>r in|i irii's rrsullin;; frn Ills

that if »h(! T llll^.'^•rH I . • lii'i'l cati'liinu' mnlrr a Ix-aiii at tin- ^iile

n t«ii liiavv roi.t.... in a nuini.'li", of tlu' i-lrvatm wi'll. llui lininnn v. Mohh
th.y «ill 111' oni-hi'il. I'l.ilhrs v. l/i- /,', rinii (•.., (Is'.i;!) 4 Miisi,'. ItiO, '2.1

.'"'/i . iv.i,-,) U liiil. App. tiT2, ;1U N. E. N. V. ."hipp. >:.
ODIi. A lioy iif IhiilriTi wiiH not nofsHarily
An iiil. lli;;.iit ;;irl foiirtM'n and two- ni'iMi'j'iit lir<an>i' hr w.'nt to a iilacu

tliiiiU y.iar-< olil. who knows how fa-t a » hi ri' In- w.i- lint ralli'il l>y his (lii(ii'«.

I'Ki iii.ikiii;; iinifniiii tiips anil stopp.i'.'rs Tiiiirihr Ci

Hill how far it ODints, ami has Ir

111 at tin iiiiif for six IS Sin. hnu

.( /..,« fo. V. /,i

'11)1 ) l:!'.i Ala. :;:»!. 'M) So. (idl*.

iMT I'l mil V. Aniiririin Irini <{

ii'-li.'iiit if hhe fact's it on liiT knti'-i TuU To. (ISimi 42 Ki"l. "il!'. wliiTr thi-

aii.l .'.lliius it to Htiiki' lipr on tin" hiail. roiiit si'i i to I

il,i

iavi> ii.-.-.iinii'<l. Ill a rliiir^'i

V. I'ljhitniitl Mills (l.-*'JG) llij to till' jury, that a lx)y wlm ;;iiis to an
."iii:, 4:i \. K. '2!I4.

.\ii 1 iiiiilnyii' liu'litwii years of a^'o, of

iinaiitlioi i/i il plan' in a in ill. iiiil, tirt 11

iiiti-llifvmi'. Will 111

ron-i .|iii'nc'i'. is iiijiii'il by <lun;^uroud

inarhiTicrv. ix ni".

«iih till- <l:in;.'ir, who is injiinil .liil(»

nil

^Thi Tnti iliiilniy iippliKi'm* of
rPiiiiiMii;; a inlliT froiii a printin;^ pri'ss, tninor of SLVriilnn i-. for I In- jury, whiio
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f.'>) I'sc iif iiiiiir<i]KT applinnrrs."' Sec ? "H, fujini.

I)i-i'l,c(|i( iK'o to ^Jl((•itil (ii'ilcrs up f<i rule- is iiri less I'iiiii! ti.

rii:lir iif jii-linii wlicrc tlic s,.rv;,iit is a iniiicir than wlirTc lir j

j.iliilt. Sic ^^ .'!•;;!, ;!(;;,, 'mfnt.

For ollifT (':is('s lii';iriii;;r tllioii tlic ooiitri)iilfoi'y iicjrli:;!:;,-,

iniiini's, si'C cliaptcrs xxiii. xxv.. imsl.

(Iio cvidiiicc is that lio was miskillcd in
tho u-c of iiiiiiliini'iy ; tliat lie li iil Ucii
jtssjuni'il. just )«'fori' tlip aciiilciit. to
tlip iliity lit' piitliiifr <-iirn in tlic li(i;i|icr

of a ^.'ritiil'n!.' iiiiicliinc. fidni wliiili tin'

stnlV was (li-(liai'_'i'il '>,v a sprmt ." ii;<'lH's

in Ii'iil:I1i; that it was inipossililc to sit
liow far the nta* liini'i \' was fnini tho
niontli (if ttic s|i(iMt : that uliiMi the spmit
h<-<anii' flirikcd (he philiiliir thrust liis

linu'crs into it tn ch-ar it. and hail llicni

crnslicd liy tlic niartiincrv : and that
thp proper way to clrar tlii' spoat was
'n strike it with some tieavy iiUjeit. liut

it tlie plaintiff had not lieen iistnnt-
ed as to this method. Shimhuil i)il I'd.

V. f:ilrr (lllOl) 22 Kv. I.. l!.p. llUi. (il

P. W. S.

A minor of thirteen is not •rnilly of

I'Onlriliiitoiy npijliu'enei' in ehan;.'iii;_' ti'.e

Kunj.'o of a saw in the way in which he

had l)oen taiijilit to do it. when that was
the only tiicthod which his sii-e and
stienstli pcrniitti^l him to use, aItlioin.di

tliele may have iM'en other and hetter

methods of eireetiiii; such a chanu'e.

Siiiiiqiic V. Alice (IHStO) 81 low... 1. 4()

N. \V. 75li.

f'ontrihiitory npfflifienoe is not attrih-

utaMe to a minor of ei^^hteeii iiiinred

while attemptiiif; to fasten a Ixilt in a
inovini; nia<hine hy winding a stiiiij;

alioiit it, altlioiii;h the <lanf.'er atti'iidiiiK

the screttinf; on of a nut would have
Iwen much less, where the fori'inan re-

paired a similar <lcfeet in tlie former
way. and iiistiueted the eiii|iliiyec to do
likewise. lirrrnriltf Oil A- I'ulliiii I'd.

V. Ihiihry (lSi)!l) 211 Te.\. fiv. App. 22.'i,

4S S. \V. 100.-).

An employee of eifrlitecn who ret.iilis

his hold of a set screw u,,'i h he is ad-

justiiitr. after tho shaft to vhieli it is

attached has lie).'iin to revolve is neijli-

(;ent. Vunirnr v. McW'illioiiis (IIIOI)

104 I,a. tiTS. 211 So. .!:!.!.

\ tiov is not. as mailer of law. jruilty

of eontrilmtory ncfili^ciice in cleaning'

out the hoot of a saiiil elevator with his

hand, piedudinf.' re<oveiy for an iiijuiy

to hi* arm resulting' from the sudden
starting of the elcxator hy aiiothei. al-

though the work nii^'lit have been dune

with a scoop, where there w:is ri, ,1

.

to he apprchcailed hy iIiiIiil: I'r \nt

the former mariner e\ccpt iii . i... r,

-lartiii^' of the ele\;itor. //. vv v,

''•ml Mid. I'd.
I IS'.Mii M, \\\v.u ','

S.W. 774.

The I'liiilriliiitory ne;.'liL'c?ii . ,,| ,,

nor of twidve years of ., , j, ^ .| i,.

for the Jury. »he;e the c\ i'l.n, .• iv

he was rei|uircil to opcr.iic an el.v

worked hy a rope which he !i,h1 t.. i

Ihroii^'h an a|icrtiire in the n, ii;i

elosini; the eaue : that, altl i..|i 1„.

lieen cautioned not to put lii-

tliroii<;h this apeitiire when tl .ii-c

leovin;.', he had not l«een told .'ihuut

liiiiiL'eis which were incident In H-.

chine wlien it was stationary; ;ii; 1

the iiij'iry resulted from tin; -i
stiitiiiir of the ea'je jii-t afln h.-

pill his head throie.'h the apd'ur
>ce uhat had caused the ca:;i t-

sinldcnly hc'twccii the floors, o /,'r,.

S(i.,;..ni []SU->) 22 Ont. l!cp. 1:;7.

.\ niliior of seventeen who wms i'li

in altcniplinvr to remove a pice nf

from a mai-liiiie in a taiinciy »iii!

was in operation, when he cniil.l

stopped the iiiachiiie and nniev.
witlioiit diuiu'er. cannot rccciM-r if

kiiiw. thidii;;h iiistrnclion. ili.' .I.ii!

of opcr,itie;j the inacliiiie. /;> /r v. I

/./
I IIMMI) I'.l,-, I'll. :i4li. 4.". .\tl. I

A hoy over sevi'iitcen .vciis oM.
jiloycd to feed eirciilar saws, is t;('i.'! :

in attempting.' to (dean the iii;iiiiii

without sloppini; the same. \\]:t'

has had two years' expcrimi
knows that he is entitle.l tu ~h

iiiachinery for the purpose oi ilini

it. Liii.fijii v. KiiDj))!, s. <( ('.., I . r,,,,

( ISllS) Its Wis. 17S. 7:i X. W. Wl.
An int(dli,i.'eiit Ikiv of fmii in-ii,

(lisnioiliilcd towanis the rear .! a -'i

roller which was hackiiiLr, uIhii ii

opi'li to him to Use the -tep- ,it llir -

was h(dd ne,irli,i.'eiit ill llDr'l.-.ilrl, \_ /

i-rrs ( IIMIII) .-)S S. V. 41:!. .lii >. K, I

'In 'riiDiiiiiSDii V. W'li^ihl I
|s'i.'

lint, l!cp. 127. the (jiiestion wliitlh-

hoy was iicL'liijeiit in iisi?er imnn

inateiials for eleaniii;; niaehiiHiy in

tioii wiis held to bo for the juiy.
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349. Conditions or methods of work not under the control of t]io in-

jured servant.— It is iiuiiiitVst. tliat. wlicrc llic inimvil — r\:iiii > a-

rcs|Hiiisililc iicitlifi' I'lT llif crciilinn of tlic '•niMliii, n- wliirh .-.i.i-r I i!-.

mriilrlit, nor for llu selection of tlie llietliniU of work, lie ,;iiiip.I \i

ilcliiirrcd from rccoverv iiierelv for the rea-nn iliat ilio-e fMielin. ii- o-

thoriciiietliods were not sneli a- a |iniil<>nt man wouM lia\e en :< -1 >r

^.l(rtiil.' 15ut in soiiH". at K'asi, of ilie ea>es cilcil in tli<- noie a- imm
plifviuf: tills j)rinci]>le, it seems to lie at l<'a-l an (ipen (|iie-ih,|i w li.^tliei'

;1,' servant, having; fnll <'oiiti'ol of lii- action-. -li.niM noi ii.ive I <\i

.icciiietl eulpalilc simplv on the lironml ihat he weul inro. i<v laile.l t..

retire from, tlio position in which he wa- wlieii thi' aeciihni oe.-urr< !.

350. Temporary forgetfulness of danger:—contributory neijliffence

negatived on account of.— i<'oni]iare i;^
<•'>'> '•*'>L nifin. and ;; H":'..

TKitP. -I, § 440, note 14, /»/s/. )-- In ^ --"^l. >niir. it ha- heiii -hown that.

;ioci>nlin'; to what, tlic writer lK'li<'ve- to lie the coi'rect .iml lo-ical

thcdrv, the more fact tliat the ^erxant, owin::' to hi- heiii^ ah- rl .1 in

his duties, failed to ronieniher, at the time nf the ; hleiit. the e\i-i

ciicc of the abnormal risk which caUM-d his in.jiirv, will not precliide

ihf master from rehini: npon the ])lea that that ri-k had iirvion-ly

onnic to the servant's knowKMlp". and had thei( I'oi-e lie<'n a— iimed h.v

liim. A materially difFerent sitvfion is pfe-<'nted where that t"aci

is considered in rejrard to its IxMiintr upon the qnestion <d' li^w tar

tho servant's close attention to his duties tends to rehnt the inference

iif contriliutorv nes;li,ncnce. In this point of view the <-lTect of the

drcisiens may be sinnnied up as f<dlows: \Vh( fe the -ervaiit tailed to

'
.\ road mnstor who lias no ronlrol A -.crvMiit o|i(iatiriL' ;i -tiMiii -)i<uct.

mor ttic maiinor in wliicli a work train utio i* iiijcnil liy an c Mt!i-Ii'lc. i- ir..l

ii liiiii;.' iiiii'rattfl raniiot Ik" lirld ,u'"ii..v rr-poii-ililc fnr \}'.f itaiiu'i-mii- riuHliiinn

of nci.'li;.'i'nr(' fnr tlii> iiicio roasoii tliat of tlic lMtil< cM-avalid. uli.'ri' lir li.il

lif ri.|i'-> in tlic calmo^p of siicli a train, nntliiiiy to do witli Ilic uiak aii'l ^^:l-'

wMili is run with tlip cn^inr Ndiind the dinitid liv a'otlicr. Mhm l'iii:,iii.

i.iK ami without iinv llafjinan on tin- «/./(/. if /;,. /f/i'/,' ''o. v. //ii./v-, » i IsuT I

KmiIItil' lar. liiii'int v. iimnhn. K ''. if 7-1 ill. App. *Ai. Alliririfd in i ls;isi ITC,

f;. U. Cn. (I'lDl) lt)4 Mo. 27(1. 04 S. \V. 111. 270. .-.2 \. K. 2.'iil.

'24. Tlio fact that a spctinn hand re- .\n iii-t iiicl ion that if an .!ii|d'.yic

turn-! nil a hand car from the place of injured Ijy the c\plo-iin of a Indlcr knew
uork at a later hour than usual (loc* of the laiiL'er. it was eiMilril>iilory iieu'

iiiit iiiipcirt coiitrihiitory ne<rli;.'encc where liiieiii-e for liini to remain in ttie vieiiiOy

Ih' was entirely under the control of his williinit niikiiiL' cH'oits to draw tlie liie

foreman as to the hours of lalKir and the or reiliui' tlic pre--iire, should no' he

iiioveiiients of the car. MiKiiiir v. i'lil- L'ivcn. where, in coiiiierli'in uilli hi- a--

\'urnin Ximlliirn K. Co. (ISH.)) (10 Cal. sertion that hi- knew the d.iiiL'ei. i' «as
:i"2. .") Par, 4S2. nianlfest that he was unal.le (u draw llie

The s[)ced of a switch enginp not tie- tires or rcdiic<> the pie--iire aL'aiii-l 'he

iiiL' under the eontrid of a hrakenian. he uill of the per-on in cliarire. ulioni he

laniio' he ehari;ed with ne^liu'ence for was iKitind to oU^y. I.'hiiih Vull, n i't.nl

i!i.- ii-,i-i>ii that it was run too la-t. '</. v. A'isc</ i Isi'Ti 2.">
*

'. f '. A. .'ilili, .)1

l.i.rl.hul V. I.illlr Uork d M. It. Cu. V. S. Aiip. 2i:,>, 811 1'«'<I. 470.
il'-^ii Ml fed. (i.'il.

Vol I. M. & S.—57.
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tiiko siipIi prooaiitions as wi iv ii])i>riii)riuto for tho purjioso (.f pp,

inn; liiiiisclf at tlic iiuimciit wlicii tlic acciik'iit iK'iMirrccl, cviilih.t.

siicli failiirc was duo to the fact that liis att<>iitioii was <'iiain--i'(

his (hitios is aluavs cuinpott'nt for tli<' piirposf of rcbiit.tinj,'' tin- in

once of coiitri'.,iitorv iicirlijiciiff wliich iiiifjlit otherwise Ix' ilrawn f

Iiis criiRhict; ami if siioli cviiloiico is olTort'd, a court is vci-v <i],

jnstifiotl in dcularing him to have been, as a matter of law, waiuinj

proper care.'

' Tlio followin;; ili'oisions exomplify the
application of tliis dottriiie to various
states of fact:

(a) Injuiiia on rnihiinin.—Wbctlicr
a blacksmith who had wmkcil in tlic

foifrin;' shop of a railway for seven

years, and at tho time of the acei<Ient

was complyiiitr with a diret'tion to as-

sist in pusliiii;; a ear alon;; on a track

near a JMiildin;; which it iiradiially ap-

proa<lied, oiij_dit to liave seen and nniler-

stooti tlie ri>k of iH'iii;; eaii;rht Ix'twcen

the ear and tlie Imihliiii.', was hehl to be

a i|nestion for the jury, on the ^'round
that lie was ^'ivinj,' his close attention to

the work. I'rnin v. Ohl ('(iliniii II. Co.
(ISST) ItM .Mass. 1!I7. !> X. E.lidS. It

is not conclusive evideic i of contribu-
tory nc^'lifience that an ciiijiloyee of a
railroad, who was inj\irctl while coup-
ling' lars. <lid not ohs«'rve the projectinj;

timber on one of the cars, which caused
his injury, while he was in the discliarfje

of another duty and where bis attention

was directed to that duty until the very
moment when it was nei'cssary for him
to no txitween the cars. Soithrni I', li.

Co. V. lUrxtt (lH<t4) 152 U. S. 10", .'$8

L, ed. ."57:!. 14 Sup. Ct. Uep. 474. Wheth-
er a railroad employee dire<ted to nnike

a coupling of cars was nc<.'li;;ent in fail-

ing to ol>servc. while his attention was
en;,'rosse<l in bis duties, that .st«nes lui

one of the cars to be coupled were un-

secured, is n (juestion for the jury. .4u*-

(t»i V. rUcMiuKj U. Vo. (lS!)!n 172 Mass.
484, 52 N. K. 527. A railroad brakcTuan
engaged in coupling cars and necessarily

devoting his attention to that portion of

the train to which the engine is attached
and which is apjiroacbing him is not

guilty of negligence, in not exam- ing

the car liebind him, to see whether it

was properly loaded, so as to preclude

recovery by liini for injuries received

from improper loading, l.oiiisrillf d- .V.

li. Co. V, Hohinson (ISIll) 13 Kv, I.,

lU'p. 15:1, Ki S, \V. 7117, 711.^, On the

ground that the woik reipiire<l bis exclu-

sive attention, it has Uen held that the

failure of a brakoman to remonilicr

the drawbeads <ui two cars wlii, I, h,.

alMint to couple were so iiiii-.lni.iiil

they would overlap was not nij:lj;'i

as a matter of law. *<7. I.uii.y. I.

S. II. Co. V. Ilii/giiis (1S!I(I) 5:1 Aik.

14 S. \V. 053.' A brakeman is ,i„|

matti'r of law, guilty of ncgli;.'iMic

failing to discover that the cjraw

on two cars which he is rii|Miiw

couple are of dilTerent bciglit^,—(

cially when, preparatory to niikinj
coupling, he has to open ami
^.witches, pro<Mire a link and pin

then overtake the moving portii'ii (if

train an<l adjust them in it, o/ii<. o

/.'. Co. V. Wanyflin (1S!I2) 4.1 11!..

:<24,

- In an action for injuries reci ivw

brakeman owing to the f.ict that

of the steps on the ladder at the in

a freight car wn-s missing, which n\i

)iim to fall upon the track, it is 1

uot to submit to the jury the c|iii-

whether, in forgetting, or not mall
it the pre<ise moment when lie iiii

look to de.-^cend the ladder, tli.it tin-

was the one which he had ohservcil t

defective, he was in the c\i ni^. of

are, where the evidence is lb, it the

, ident took place at niglit ; tluit

.vcather was cxtri-mely cold: tliiit

-now was falling heavily; and tliil

bad just left the caboose where \\f

:;one to wann hinistdf while tlic ti

was at a station, and was li.i-t.i

iiack to his post after the train li:iil

gun to move. Kane v. Xnrllnin '

<•(,. (1888) 128 U, S, !ll, 32 1,. e.l. :

;) Sup, Ct, Uep. 10, The court «
In the case l»efore us, the jiny 11

lot unreasonably, have infern-.! fmiii

evidence that, while the pluiniiir

passing along the tofw of the cnr«.

1 he purpose of reaching hi- |Hi-t. In-'

-o blindeil or confused by tin' .Lnkiv

.now. and rain, or so airnt.'.! Iiv

evere cold, that he faile<l to nl.-i.rvf,

time to protect himself, that tlic

from which he attempted to lit liiu.:
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"I'lii" (locirliic iii;iv 1)0 ri'fciTr.l in iii<' Lriiirriil |iriiii-i]i|i' tliMt, tlic fjiil

lire 111 ;iii ('iii|ilii.\<'c to ]irrtnnii a dutv will iinf cnn-i iiuic cntiiriliuliiry

ilown wii-i tlip iilfiitinil o?ic wlii.li. cliir- v. Viii/ii (|s!ij) 1 :!_' |miI. \i\<.. .'il V. K.

ill'^ (lie |ilrvi(iil» pillt iif till' Ili;;lit. lir .'il'il.

Ii,;<l ili-iii\cr<i| til 111' williiiiit it* full A iiulIih tur iii.iy rri ovit i1aiiiii'_'r-i

iniiiii!iii;i-iit fif >ti'|i-. Wliilr a |irii|ii'I- .I'^aiii-I I l.i' roiM|i:Mn fnr in imiiH . auvil

ii;;aiil hir lii-> (iwn |irr»i>Mal •^afrty. aii<l hy lii< ~lc |i|iirii;. in a il.nU tiinril, nlV

lii- duty to Ills i'ni|iliiyi'r. ii'i)iiiii'il tliat tlir liaik iinl uf a i.n m '^li'.'! iit l\ li II

1 ! -liniijil iM'af ill niiiiil. vvliilc |i:i--in:.' iininulri li .1. alllK.ni^li lir knrw llini'

in.
I ll'i' lai-- to lii< "•tation. |!ial uiir uiar Init lliii ir* in lln' ti lin. xvlua.'

I'l tliiiii was ilrl'i itivr in iN a|i|"iint hr liail iiManiiilai ily fiir;;ulti'n tlial fail

inriit-, it «as aNo liis iliity to rrai-li liis in taUiiiu' up tii-Uits. l-'um \. \ • m Y'nl;

l.iM at 'hi' carlii-t prai-t iiaMr nioni.'iil. i\ .( //. /,'. I!. 'V,. (jsii:!! 71 llnii. .'i:!,

I'.. I lint only iiii;.'lil till' salVly ol llir Jt \. N . Siipp. so.-i.

iiiM'.iiit; train !ia\r ilrpi'iiiliil upon tin- \\ liiM r a -wititiinan is iniiin.l lliionu'li

lualoMiin Uiii;; at llirir pii-ts. lint tlir -tcp|iiiiL; on to all iiiljiiii'iit tiaiK an!
I'P'jiiU'fr was cntitli'il to know, as I lie Pcin<_r |-i])i im-r. the ipii--tiiin ol lii> roii-

tiaiii nioM'ij o!V. Iiv siii-naK fioni iIm* Iiiliuloiy iii L:lii:ini r is foe tin- |iii_\.

lii.ikiiiM n. if niiTs-aiy. tli.it ihut of tlio mImIi ha- a iIl/IiI to taki' into aiinniit

inis loii-tillltin^' llio train lia^l li.r.ano Ihr hot that hr was ni^i'— aiily rii

.lilailiiil \iiil if 111- ;;.iiiii; lai k ui -i.lin hi- ijiitii-s. /,'/«,/,„ ,i
\'. Wix-

fiiiiii till' calii.osi' was I hai.i til i/ril l.y ,,r,i.,' /'. /,', Co. ( ISill ) llis Mo. 4:!li, |S

-111 li lia-li- a- ii.liifi ifil will: .; rii'ir.il S. W . llii:i.

r\,iiiiiii,il ion of till' rais as In- |M--r.l .\n fiii|!|n\ n- of a <'iiiit lai-lor at woik
II till that

Ip

mil' nii'i-iiio lor a lailw.iy rompany i- ina riilpalilr

at Irast. liinc Im'cii ilur to thr fai-t tliit in K-iiii; -o riiLMo-M-il in hi-

til' lirst iiiitiio lie, liail of tl 111 1111'l'--llV ihli th. .in of a

lit iiMiiiriliatrl.v ri'tiiniin;r m hi- po-t, fails to imtii'i' tin' appi

ihiiiik that III

ill of an I'll

a- that the tr nil was iiinviii" iir.'

In <'U.s(> a doubt \\;\

iliit'ii-r it woiihl 1,ic naMiiia
I'xprossi'il („. ( 1S71 1 liiii .\Ia

hll' to 1'

. . -

,lll<lln,r V. /*.,s(o,l, //. ,( /;. /,'.

-till.

pi'it that train haniln shuiilil irtaiii

si, I lit Iv in tlii'ii' iiiinils an

Oni' who, ill till' priforii

iliity ill si'ltini.' a hiaki' on .i I'ar. m
lUTiirali' ri'ir- saiilv ha- hi- fari' tiirnril ii

rif hi

iliiiii of the piTcisc ri'latioii to tiaiiis il lint Ion Iroiii that

III Oppl'-itl!

Ill Wlllril

1.1,1.1.1 ,llil

lis:

I lions ohjrlt vliii'h

nU> of mill

li-ht hi ari' ipproa.-hii ilthi h tl

to till' ha\i' oiiri'

lo-c' car.s

illi'lril with till' i-ar upon
V. I'liilliiix d- V. rt.iish

Wis II

lulirii' till' action was ai;ain>l

Ihi

It -iiiiif:-

vhi.li hi

II .1.1 -o

.
h.'k.ii

iinl

1"

III' ri-a -onaliK' ri'itain

aL;ain. is not ti llili'.l to k. I-
ilViv inon-i-ti'iit

ITl, it w lis laid ilown tliat. a- lailv ith th. ii\ 111' i- .1 loi iiiiii:^ II:

I' lilts lire no' Ujiinii to I.

i.f

kri'p III lllllli 1 I,. d T. I'. I!

i-«' |io-ition of I'vciy stiintMie ( i\. .\p|i.) >

I III I H',i;i; Tl'X.

rrotiM to tl U'lii nliriitl,,it may hr ila

>tiin.liii'_' on the ti)|is of cars, a hr.iki'

It is not

I S. w. .-iim;.

nrhi-isc I'vi.lr

.11 till' part of

if a want
.III riniil.ivi'i'

-IS not. as a inatti'i of law. ^'i.illy that lir -tippi'il into a lioh' ln'tuiin
ilorv ni.^'li;j-i'ni I" rlll.li ami a sw itrh iml. if III' hail

ni..\.iy j..r his ilratli from striking.' lii.s knouhilL'i' of tin" h..li..--u liili. in tiir ilis

.1'^ iin-t a <• ro-s hi nil. iiiaintaini'i his ,liii\. .1 uhih' llis altri
I'.v a pall. Ill of till' mail over the rii- tion wa- iiir...t..il t.i hi- n.ak in iiiiroiip-

• hiiil i:ii-i r

V.K Js N. !:.

switili its liii /'.I

4 or 5 fi'ct aliove the top of tlio I,'. Vu. ( Isal i l,"it .\la--. ,'

11 nil wlii.li he was -l.iii.lin!,'. altlio!i:;li liS2. A jiliv may propmly lin. I that an
h|. lia.l 1 II on till' i.'riiiinils hifon'. ami opnn sliiiii' 1 li-i-t wi.li'. ami dnp. uitli
liii.l 1. 11. 1 an opportunity to liarii of tin- a -jiinh plank ai

I'-llinll of till

^'.' ./.'II/ It, I Co. I IsiMi) 11 App. I)i

it in the niiiMli. of

Mrdi.niii till' tiaik, inailc thv plare unri'a-oii.il.ly

!J N. V. 'Ti

ilaii:

,.1

Ills to a Inaki'I'liian whosi' liamlH
Vi'S will. ..1 in liin iiiil

iit.liinan i- not pri'siiim..! to 1 c that, a- 1 hn ,i. t in w liiili lin was I'li'^a^'iil

-li-. II! I.,

ill-. Ill' iliil not

vliik' iiaki

si'c a slH
iiip- niii,--aiily U'ipiiicil his wiioln atli'ijiion,

priiji'cliii wa- not iirii's-aiiiv chai.'i'ahlo wiit It

Iiniii the rail. Lul^e /.'/-it d- W . li. C'u. nngli^iiKi;, allhoiigli liu kiiiiw ol the ixt-



000 m.\st:;i; and si;i!\ ani".

noj:1i,^(ii<'<', wlicic ^iidi t'liilnrc vcoilts fnnii ilio Tiocf-siiry ( li~(r\iiii

of jiiiutlicr iliity (if ciiniil iiii|Hiiiiiiii'c. niul ((jiially l)in<lini!: ii|iiiii hi

sitidn nf till' ti( tiili. I'll! Ill- \. \'<'ir Yuri: puiiit. ami liH ntti'iitinn \vn«i not m
r. ,( //. I!. I;, r,. ilsTrn r>li v. ^. (lilT. livntiNl ly tlu> wmk 1)11 li;i?ic|. I. ill

Tli;it II railiiiaci rni|iliycc <li<l mil hm' liiir cil' vi-imi \\;i* m'ci'sstnily iil" • 1

and iivnid n ticiicli iimliT a track ^^llm \\'ui<. Iniliiiini. I. it /. It. <'ii. \ /.'<i

wliich lie. witli iitlin-i. was |iii-liiii^' a llsltii i:,-J lii.i. .'ifni. .">:i N. K. 17:. I'.

lar. rthi.li can-cil liiiii In fall iiikhi tlw iiic nf a traik rc|iiiiir fn -it .lr' i.I

track. hIktc lie was killcl hy Die c^ar cais a|i|irnacliiii;; a-* lie -tc|i^ d..-, i . i

wl I |ia— iie.' liver liiiii. was nut ncjli- liaik fnmi a |iaral!el link In ;n..i!

jreiice. Hr. •nailer of law. (,'h.vM/\. » v. a|i|iiii!icliin^' eiiy'.ne. ami lin ii".' Ki-

ll .i«/i/(P(iii .( 1/. !//(;. Cr (1H!I1) l.-i:i teiii;,in iliveiteil liy a <iiiii|iaiiii.ii'- 1 111

Mass. 4(iS. 27 \. I-:. 17!!. Tlieciniif cm- tii i;cl a liml frniii the track in li.it

plia-i/eil tlie fact llial Hie servant \va^< llie encjne. eaiimit lie licM ne^-Ii.:' ; r

not eniiilineil in (llL'yinj; tlie ilileli. nr liis pari, a- a inatler nf law. /.,(,/,

nlKint aiivthins.' eiiiimite.l with llie .liteli. Iliirliiiiihni. <'. I', it- .V. A". »'.,. Is;i

lint was I-iniilnyerl mar it mi utlier wnik. 'M Inwa, -J.'ili. :i:i l>. K. A. Am. i;j N.

ami priM-eeileil tliils: •'i'lie e exelii- 701.

sively lie atlemleil to Ilis (UMi iliily. tin- Ip.-ill tlio i|ilestioii wlietlur an i ii

less "lie wdiilil lie likely to k .ilioul neer was iiivli;;ent ill |iiii|.iin;; mil

otlier kiiiils of work iliiiie liy oilier em- ilefects in tlie track, tlie jury in :iii

ployees. Wlietlier lie knew iif Mie ililcli lion liy him for pci-onal iiiinii. - ii

ln'fore he came upon it when he was lake into consideration the oilier .iiil

haiilinj; the car iiiiist. nmler the ciiciini- whiili he was leipiired to peilonn '
,

stances, he a cpicslion for the jury, lull l{. d Itl.ii. fn. v. liml !]>:>]

. . The most fnrmidalile aiL'nnieiit lia. -inj. 1:! .>^. K. .'iiri. It is a i|ii '

is that, as it was dayliLiht. ami as the for the jury whether the pliiiiii;!

ditch was visihlc. and'diieclly acro-s his loconiolivc ciieineer. who was ininnl

path, he wimld. if he had Used due care, a colli-ion with frci;.'ht cars riiiniii j

have seen it when haiiliiiL' the car to- the main track in violation of tin iii

wards it. ami would have avoided it. .V of the conipany, was ^iiiilty of ...ninl

majority of the court think that this, toi\ ne..'li..:cme in failiiiLr to loi.k nut

too, WIS a iiilestion for Ihe jury. lli-< ohstniclions. while his train w.i- ii

allcntion was necessarily more en' less iiiii^' on time, when he ini;:lit !i.i\. -.

directed to his own woik. vvhicli wniild ti.e frei^dit cars snoiier had lu' not 1"

naliirally reipiiie liiiii to lean foi ward watching the lireman ti\ tlie in;.'

and lieiiil down towards the traik: the //((/' v. r/rriK/ii, H. i(- V. /,'. Cn. .
|s:i

car mm in;: constantly forward would 4(i Minn. AM. 4'.l N'. \\
.
i-M. .\ii m

Mimewhat impair his freedom of action nwi is not, as matter ot law. i."iill)

if he came upon the ditch without k!a)W- iieyli;:eiuc cnntrihiitin^' to iiijiiii.-

in;,' licfoiehand that it was there; and ccivcd hy him from the derailing' ol 1

itl- inipos-ililc to say. as matter of law, eiiuiiie at an open switch, uheic la- l.n

that he was careless' in putting' him-elf to see that the switch is propcilv -

ill the position lie was in, if he did not and receives orders to move dun t

know of the ditcli." track, and keeps the Ih'sI lookout lie .

A lirakcman is not. as matter of law. tor switches consistent with hi- ml

piiilty of eontiiliutory iie^diLicnee in fail- duties of cijiial iinportancc. and i-

iiiL' to notice a cattli^ ^iiard constructed formed liy his lireman that the -wilcli

williin the switching' limits, while ill the all riu'ht. Luiiii^rillf d- ,\ .
/'. <'<i. v. Ih

act of niakiiii; a coiipliiiK. ///i""/.s ''. A". I IS'.Ki) 101 .\la. :U. l:i So. Illii. A 11

Co. V. Siiinliis (IS'.i7i ICili 111. 2711, 4t) man is not ^niilly of ne^'Iinemc ['•,vi

N. K. 7'.i!l. AHirmin^' (IS'.Mi) liti 111. .\pp, while eii;:aoea in the duly of u.ii.lii

4:!!l. 'I'lie ipicsnon whclher a liiakeiiia-n an approacliiii"; train, he failc! i"

ili)iircd at iiiu;!U while atteinpl in;; to serve a m.iil crane liy which In- «

couple cars, liv so falling' over uncovered struck. Itruini v. Sriv Ymk C .t "
siunal wires aloii;; the Hack as to catch A', f.<. ( IS'.l'.M 42 App. Div. .Ms. V.'

his arm hetweeii the deadwoods, assumed V. Supp, Ii72. Airirmed in ll!i"l, 1

Muh danyer as an inciilenl of his em- N. V. liJii. Ii"! N. K. 1107, It is a .|iii

plovincnt! is for the jiiiy where he had tion nt laci lor tlie ,|uiy wIhiIk i i ii

not lieeii notilied, and "did not know, man who wa.s killed at I'i'^lil hy In-

K

that the wires were not boxed at such striking ajsuiiiat u slanliny t.-ligr.i
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[inlr I'lif 4 iinlic'* from tlic si.lc of the
|i" llJM', Wllilf III' Wil'* IcHlkillL' to -Xl'

if .L jniiiii.il IkiiI Iuioimc lii.itnl. wa-<

;:i;iliy of ii('^'li;.Miiii' ill not l»,iriii'_r in

iiiiii'l tliL' lociitiiiii of tlu' pole aiiil ii\oii|

ill'- It. Iliiilhi}, \. \i n ) ml. C. ,( //.

/,'. /.'. C'l. ilH!i7i 14 .\|i|). Div. :i(i.l. IS

N. \. Siipp. .">li:i. Wlicii' walir i-iiiiu'il

fiiiiM .L loroiiiolivr tank owiii;.' to tlii'

Kiili-liliition of a wiMiiIrn pliij; for tin'

\mI\i' "1(111. Hiid fi'll onto till' iriiii apion
iniiiiri liiii; I'li^riiic aiiil li'iiilrr. hIiiti' it

frii/i'. iiiiitin!.' an ii-y covrrini.'. on wliirh

till' |ilaiiitill lircnian ^lippiij. i'i'ri'i\ in^'

injiiiii'M. anil plaintill' liail oIi^iim'iI iIh'

i-ia|K' of water, liiit not tlir iry I'oinia

tiiMi on till' apron, it is for tlir jiiiy to

^ay. in \ irw of tlir i'n;;r()"'iinij natmi' of

a liii'inan's iliitii'-i. wlntlii'i. io failini.' to

iili^inc till' foriiiati:in of .it. plaintill'

H.i- ;.'ili'ty of lonlriliiitorv nr^'li;.'iiii <'.

l;.is...i rf ("*. A'. Co. V. Vorl/ry (l!Mm) 4.'!

I . ( . .\. 21S. io:i Kcil. 2(;,-(.

.\ yaiil rlirk riiliiifr on a switi li v-
'/iwr. v\lio-<' (liitii's ri'ipiiri' liin: to linik

ill aiiiiliii'r ilirrction. in not. a.s iiiattir of
l.iw. iiiylii;i'nt in failin<r to oli^rrvr a
|iii-li car .-o mar tin* track as to lolliilc

Willi liini. Alilii.iiiii. T. it N. A'. A". I'n.

V. SI<iU<ni (18!)G) 57 Kan. 4!l!), -Ill l';u'.

A foiiinan of a switiliing crow, wliosi-

altiiilion i< ilircct''*! to his train, wliiili

iiail liii'ii lilt Iv'ji* l)v a siiililiii ji'ik of
(111' iii^'iiio, anil wlioM' hark is tilini'il to
fill' 'llai.' sliantv," anil who is wholly
ii'L'io-siil in the pirforniam i- of his iln-

tir-, aniiDt, as matti'r of law, \k- rrason-
iilily I'xjii'i'ti'd to antiiipati' ilan^'iT hy
Ir.iiiiii;; out of tin- ;;anj;waj of the I'li-

L'iiii' liir the purpose of sifiimlin;; to the
I r.ilMiiian on top of tin- rars. tlioil};!) he
iii.iy have ln'i'ii ni'iii'ially familiar with
lli^ suriiiiiiiilin;.'s. Ctiiviim. l{. I. d- I'. It.

r„. V. CKirliii.d (I'.MIO) !t2 111. App. .3(IS.

A liHniiiiilivf liri'inan on a fri'ifjht train
uas not. a.s niattir of law. ;;uilty of i on-
triliiitory nrylifjonci' in faiiiii}; to notiii>
nr til riniomlK'r the loeation lietweeii the
fiii:;lit track ami a passeii;.'er track of
a iii.iil crane, the hew of which extemleil
to uiiliin 7 indie- of the side of the
iiil>. so as to preclude a recovery for his
il.illi from his eominif in eontact with
tlic how. Ilimni V. Srir Vail.- ('.

J.- II
n. It. Co. (1S!I!1) il App. Div. r.4S. -,il

N ^ .
Siipp. 072. It is a iiuestion lor tlio

jury whither or not a passciii;er lirak'-
mail was uniity of contrilmtoiv ne}.'li-
L'liiie piecliiilin^r recov.rv for injurio-s
finiii ^Uin^r struck hy a Vliutc u-.c.| to
•r:iv-f..r l,-,j^.„.,j_^, fp^iii ^_u^. tl.iiii to uii-
ether. as one end, which was piojiciinj;
fiiiiii the ear, eanic in contact with a tar

on aiiotliir track, in failin}; to notice
that th,' ehiite so piojiitcd, althoii:.|i h,.

stepped over it ill elltclill;,' the c.ir. where
it W.ls lii;;!,!. 111,. ,.,,,. „,,, ,|,,| l,|i||i;,|,||j.

lighted. e\prc-s iiiatlcr was pild ahou't
ready to U- iiiilnadcd, hi- attention «a.s
directed to his iliiti,.,. -iiel it was the
lirst time the chute had Ueii placed in
that po-iliiiii. .l»,M,,c.(,/ Utii. r,,. V.
A'/.v/>// ils'.i'.ii I7!i III. Jii.-., .-,:t \. k!
.'."iH. .Mlirmiinr ilsiisi 77 |||, \|,|,_ .^-^,

(l>l /„yi-M.s l/i „/;,,, ,„,),/„(/, ,„i,v.-^

V\here pl.ijiitiir was iiijincl whih' re-
nio\in;; sli,ivin:.'s t'lnni heneatli a planer
which had U-coiiic c|iii;^..,| |iv rea-oii of
the ilefccti\i' Mower which w.i.s inlended
to carry the shaving's awav, evidinee
Ihal pliintiir was ie,piir,..| to hold up
the lio.irds p.issiii;.' ijiioii-h till' pl.iiicr.

-o as to let them run over a pile he-
liiiid it. was ci.iiipcleiit. as s|ii,«in;.r how
eoiiipliti ly plaintill' was eii:;aL'cdT and
was lli.'ieloie relevant to the ipiestioii
whether he was cm icisiii._r ilue care, or
was iieLrli;:eiit in not nolicin;.' the condi-
tion of the ,ha\iiii;s. iiml the manner
in which I he niai liiiie was hecomiii;;
elii;L;;'cd, sooner than he did. Ih mi, 11 \.
'Ii(</i((

I 11)01) 70 X. II. .-,(11, 411 \tl
lO.'i.

.\ helper in a 1-iiler shop, injured hy
haviiii; a heavy crane Usid for iniiviii|;

iiiacliiiieiy run a^'aiiist him wilhinit any
warning' or precaution U'lrij; taken for
his pioteetion, while he wa,s in a dan-
;.'croUs position under the foreman's or-
ders, iM'iforiiiin^' a service never iM'forc
peiloinied hy him, wa.s not jruilty of
coiitrihutory neiili^reiiee liecaiise he' did
not keep a lookout for liis own safctv,
where, when he first assiiineil the posi-
tion, the lire in the enj,'iiie was out and
the crane stationary, and the service wa-t
such as to eiij.'riiss his attention.
]liiliii,l V. U.iiiiii.l.r l/ijc/i. ll'„/7c,v (l.s;»4)
!M) \'a. 4'tl. l!t S. I-:. 2I11.

.\ servant wliosi. attention is distraet-
cil hy the neicvsity of attending to a
truck loaded with merchandise which is
U'in;,' hois'cd on a frei^rhl elevator is

not. as matter of law, ne^'liireiit in fail
in;; to ohsi'ive a ^'irder w ' nrojiitiil
into the sliiift so far as to •

i^'erous-
ly close to the platform o, levator,
where the shaft i- so dark t ,, the dan-
^'erous ohject could not readily bo ,a.s-

certained. Ot.^mi v. Il'iiifunl ' I'roilurr
I'll. I IIHHM 11 ! Iowa, 347. SJ X. \V, !tO:t.

It cannot Ih- held, as a matter of law,
that a school teacher who, tlire»> weeks
hefore she suHVreil in jury l«y steppiii)?
iiilo a hole ill till' lliioi III one of the
rooms. liMil s,',ii the hole, was ^'iiilty of
iicgli^em-e in failiiij; to oh.sirvc it ou
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tlio noftl.^'i.-.l tliiLv id ilii.s iiisiiiiuM' iM'iiig that (if k((i)iii^ a vi.il

loi.koiit.- Sec
J;

i,:',2, sbjiia.

Ur jiosil.lv tlw riitiiiiiaic of tlic (luciriiic mny U- said In l,,. ilii,

{MTMiti wliusc f'iiiiiitics <il' (ili-irvaliun xv iiKiiiurv arc lciii|iMi;iiliv -

|niii!(il ill rc:;ar(l ti> ccriain (jiiii^cn.n .Mnditidn.s j^ viriii:ill\ in

same iiinilal |M..--il,i(iii as a |i(im,ii wh, jm, never ac<|iiiiT(| a kiii.\,|i.

"' 'li"si' < iiliuiis. iiiiij |||;,t, iiliut r iIk' MllijHi.-eil eireuiusliiiici-
I

tiii«|ieii>iiiii i^ ii(,|, , iil|ialjle.

Wlicnever tiic lads ii; evi<l. iiie are -ili-li tliat the ser\-inl"- t,

|><.rarv |or;;el rnlue-^ ,,i ihe cnli.lilioii- 111, IV |Hi Milv he an e\,M.,.

eondllet. whieh w.illld ot.herui-e he iMll|i:ihie, tile jlirv sIkhiM ivr.

aii|ini|iriale iiisi nic-tiniis ii|ic.n the snl.'jeet.''

351. Limits of this doctrine.-T( jii>iit'v a|iiilviii- f,,r i!„ -,

ant's iKiiciit., tin ductrine staled in the last sect.iun, it, niii^i n.'i.

inmi t.lio cviih'iice that tiie ein unistaiices wen eitluT siieh i\- I., nv
a sitiiat.i(iii aiipioaehini;- to or eonstittitiiii; an eiiieryeiicv, or hi.-I,

to e.Nhiiiil the servant in the livlil of a iiersnii who was discli.n-in;

diit\- xvhich demanded an nnnsniil anioiint of atleiitinii. ';'|i,. ,.t;

<if alluwin- it to o|,<iMfe in ei.ses where he was inerelv dlsrh^u-ii

under iioriual c-oiiditions. some ordiiiarv fiiiu-tioM inenlrni t,u
\

ttif oooii^inii of i\\c accidoiit. Ilic f:i(ts 'Sec f.tiiii.yiillr ,{ \, J{ c, y j;
n|i<in wliirli till' (l('(i--iiiM «:is l);i-c.l Ijiiii^ (ISli;!) KM .\l:i. .'!4, I:; So I.ill

Unit. IIS h!ic !i:iil Ikm'Ii cn^Miriil iliiriii-r 'It is pinpiT to infirm t' Ih,. m
ilic iiitiTM'iiiiiL,' prri(>(l ill nnnllirr n.nm. Hint, if tli.. scivicc wiis of mi, h ,, ,,,1

it Miiu'lit pinlnTly have Ln-i fniind Hint :is to inpiirc tlio CNi'lii^iM' :itl, .ili.,'.

sill- Wiis ;'iililli'il to net oil tlic :i~siiiiip- tile sir\Miit to !»• (ixcd iipciii it ,i,i,| i

timi tli:it it hail liccn impaired: tliat. lio >lioiiM act witli rapi,|i| v mi.I innin
o^viii;; lo liiT tlioil^'lits anil I'vrs lM'iii<; iii'ss. tlii' law iIik's net i('i|iiir- lint
liUcn up with li.T pupils, slir failed to slmiild always hear in mii,,! ti,,. i,.',,.

Holier that the liolc was still nine- kind, ami eliaraetcr of tlii' apiili.ii .r<
paired: and that, on the day of the ac- lie handled, or Ih. prepared at all lit

eidi'iit. the cover of a hook, not unlike tonvtiiil the ilanjrcr incident I., li,,,.!!

Hip Hour in cidor. had he<'n laid over it. tlieiii. (!i< mhnf v huhifiin ,' v i-

lt;sxelt V. /'rs;, (1S7S) 7.=> N. V. WnW C„. (IsVl) ;):{ Iowa. .VS ,l„',k..„
(hole in lloor seen throe weeks iK'fore). striiek liy waterspout projeetiii" u
Where a female I'niployee had noticed the track i; Mmlni v. riih'..r.i<i~ c

two holes in the llooi Idle on her way Co. (1S!I2| !U Cal. :!2i> 2'.) I'.i i;|.'i i

to the wasliMaiid in lue toilet room of next sc<t ion. note 1 ).

a factory, hut foi};ot one of them when A jury is properly elii i I tliit

she turned to ciuiie away a few minutes enicr;.'eiicies where e\clii-ive ;ilt( ;>ti

later, and steppe.l into it. it was hidd rapi.lity. and promptness air 'l, i,:, .:

that a noiwilit should not lie dir.'cted of .m cmplciyee. the fact tlii' I:, iiii-

on the ;jround of contrihiitory in uli- call to mind previous iiii,.nii.,;,n
i

L'ciice. Scrirer V. I.oirr (llllKl) ;!•_> (Int. Wnov, le,li.'e which, if remcinhnr ! ,it !

Hep. 211(1. This ease s<'ems rather irii'on- moment, would have eiialile I hiiii

si-tent with those <-ited in the followiii;; avoid the danj,'er from uhidi in'ir
section, anil is prohahly an illustration resulted, will not. as matter of Li,v,.i

of the ilitl'ereiiiT of opinion rcu'aidinj; -titutc sneh ne<;li^'cnce oii Is- ini
the respective jirovinees of courts and will liar a recioerv. .^7. /. ^ -. /.

juries which is ilis<losed hy a eompavi- if .S. /.'. f'o. v. Ilifiqiiix (Is'ii, .-,.; \|

scui of Ihe American with the haifrli.-h toH. 14 S. \V. tjj3' (for fi»tls w^' i"'t>:

and culouiiil decisions. Sue $ J3U, 6ii^j/u. stiina).
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(•iii|ili>viuont., woulil iiinnifostly bo to rcd.lir ilic d.'t'i ti-r^ nf r..iiiill.u

t.irv ncfiligeiu'c little iiiorf tliaii a iii(.ri ly ii^miiLiI [ip.i, ii Imi, i,, ilu

lilil-t<T.'

Tlif iiioro fact, tliiit an ciiiployco wii- niiniml \,< ijo Imriiiillv wliiif

he v.as (loiiig wlicn lie was iiijiinil will imt, uli-iKc liim tr^iu lihiiin-,

'An oxciixiblo (livorsion of attnitinti

ciuiricil 111- iiirilirati'il in tlii' rii-i' of a

fiiilway <civiiiit wiilkinu' iili)iii;-'iili' tin'

tr;irk in llie pcrfoi iiiiinci' <>f lii'i ii^iiiil

<liili<M in cutimctioM willi the iiioviii;; nf

thi' I'ixT*. An cxiicricMKcd H\vit<liin;iii

»,is iic<oiclinj.'l.v lii'lil to liav.^ iK'cn ^.'iiilty

iif coiitrilmtory mvliKi'iirc wliirc li.' wa-<

«Mll<in;,' on a track or tw'twwn tin'

triiiki. toward a Hwitdi htandanl wiiiili

III' W.I- iilioiit to niovi\ niid. when lie

riaclicd IIm- otandaril, was sinirk liy tlic

lirojictiii;.' side of tlii' rrar car of a

tiiiin kiikiiit! at the rate of 4 inilo an

hour, with th«' Im-II rinyin;; and an out-

liMik still ionitl at tin- end of the rcjir lar.

who, olwrvin^f the Hwitclinian. and l«'

licun;.' that he saw the train, wliicli was

in view for 142 feet licforc rca.-hin;; the

standard, did not liiyc liini any s|Mcial

warning. Cidciiinu/i, /. .S7. /,. d ''. It.

Co. V. Long (1887) 112 Ind. lOtl, 13 N.

K. Ii.'>!l.

Kecovery cannot he lia<i for the death

i;f 11 railroad employee while walking'

iKtwi-en the rails in vidatinn of a

printed onler of the eonipany. of which

he has a copy, where he was familiar

with the phuc'. knew tluit switcldiij.' w.is

then lieinj; done on the track or that

the en^'ine wa>< appvoiehin^r. where his

mind was occupied with scniiethin^f elsi'.

as. reading a paper. Vhiinijo, It. it y. //

i:,. V. .1/(1/1-7/ (1H!'-«I i') lit. A|Mi. •>^^.

The mere fact that a <'onduetiir was

watchinL' a brakenian throwing a switcli

was no e\eiisc for his liaving failed U<

iKjtice the approach of a train which

-track him. inasninch as the duty tu

he perfi)inie<i hy the lirakeman was sim

|p|e. and the hrakcnian prcsunialily ( i

pi lent. Itiiliiiunil V. Iloiii)-, \V. it (). It.

Ci,. (iM'.Ki) 31 N. Y. S. U. yilt), 10 X. V.

.<npp. ;i:iii.

In Miirtin V. California C It. Co.

I 1S',I2 I !H Cal. :t2ri. 2!t I'ar. ((45. « here

the >«'rvant was injurcil l>y dissimilar

c<ni|ilings, alleged to lie dangerous when
M-(ct in comhination, the action was held

i.ot to Ije nmintainuhle for the reason

that tlu're wa.s no sudden danger or

I nicigenry to distract the servanfs at-

.-'1' ion.

Neither a minor vmployee nor his

father, who knew ul his employment and

ilid not olijeit Ihiiiio. can rcco\er from
a laili'oail coi iii'.iin lor iM|iiric ^hile

gc.tliii'.' on a n!ii\iie.' ti.iin. Inaii sti iking

against a in lil cram Ix'-ide thi' li

lit show li Id lie li.llll rou- ti [illlow li to lie ll.lll;.'cr

eii^'igi'l ill tliiii' diilii's. -es| iaily

\hcn he lc-tii;i- Ui.il he would not have

U'cn hurl had he Ihoiighl of the crane.

Wolf V. IJifl Tiiniis^,,; y. ,f. I}. K. Co.
< ISUl I

HS (li. 2lu. 14 .S. K, l!»'i.

A l"iy liflcin years of au'e. einpjoyisl

as a "helper" in a carding room, who,

•iftcr tiling warned to keep his slu-vcs

lolled up ill order to avoid having lliein

coiiie in contact with the rollers, .li-ie

gards the caution and in a tiionirnt of

forget fulness c\lcmU hi- arm willi tin

sh'cvi' unrolled, in a place wheie there

is no occisjon for hi- liiiiig, h.v uhiih it

i- eaiighl and drawn liclwccti the n.llcrs.

is guiity of -iich colli I iliitloTv tM._'li.jciic..

as will prcven; a rcioMi.v. 'Iiin.th v.

Xorlh Slur n,.,,h ii Mill To. ils:iti .".7

Minn. ,")2. .'is .\. U. s:i2.

A servant who. with knoAh 'lue of a

dangerous inachinc. iinmi c- -:ii ily places

.cpladdrr in • los|. prosimily theieto

while di-chargiii'i hi- dutii- .is ..ilcr.

and uncon-ciou-ly place- hi- hind on the

iiii'ichine. is L'liilly o? conlriliiitory neg-

ligence prislieliiig recovery for I he re-

-iilting injiirv. I'l rlirl: y. }) n,,ii Wooil

.ii-\Vinr Co.' ( ls;i!l) 1111 Mhh. X]\, 78

\. W. 127.

.\n employee in a plant for llie ni.inil-

facture of -alt. in which tlere are two
large pan- in which the hiiiie is h alcd.

with a runway Hi fiid w id.' helvMin

them, with drip lio.ird- fi ir 7 imhi-s

ih.ne the l! -i the runway, is guilty

of such conti 'oiy negligence as will

pn-veiit .1 111 :y for his death from
scalding, wlni he was iiijiircd in an-

other pan than tliat from which he was
raking s.ilt. and in order In get into it

niu-l have sleppeil upon the liiip l«iard

.mil pas-ed over salt which was on the

aine. /-'r^^^r v. A'lin.su.v Suit Co. llHtl'.l)

i;il K.in. S.'.M. A|ipx.. 57 I'ac. (Mil (the

e\cus4' urged was that the steam hewil-

deiid the servant).

A llieinaii upon a tug. who unthink-

ingly and c.iich-ssty slops uilhui the

loosi' coils of a line .1- it is thrown to

a boat, is guilty of coiilrilnitory iiegli-

I IE

.f;l
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wIhto ho wuA j»oriiiitUHl to do tli«- ac-t in liis own wnv, hikI ii w.,.

,

light at the tiin<-.»

It has hfcn intimat.'.j tliaf the hnnn<Iiirv line lwtuc<ii f.h< c;,.,,

which tho si'ivatitV ul»r«.r|.iiciii in iiis diitit s is an cNcn-c f. f !,i, t

jMirarv for^cifnliirs-* ..fa ilan^'ci ati<l ihr ra^^s in uiiich lli:it ,,1..,

finn i^ not an cxcnx' ina.v sonu-tinic-. !)<• .Irawii with rcf.ivnr,. i„

character <.f \Ui- instrnnicnlality involved/' |!nt the .lisiin, li,,,, i

suf:;r<'stc(i seems to rot on no snliicieiit io^ieai Jpasis.

Tiie s<Tvant is inanit'e-ily nut enritle(i to pi to tiie iiii\ ,,ii

pronnd that he 1(in|iuniril\- for;;ot the fxisten'-c of a dan-, r, u!

that danjrer wonl.i not have Iwcn enconntered i he had nol .(.ii.mii

an ante<'<dent hieach ofdutx.'

352. Compliance with a rule.— Since a nilp constitntos .1 ,|, 1,1,.,

and fonnal statenieni of wlial tl master hi nself conceive- 1,, |„.

('. ('. A. 'i:i4, 2:1 f. S. A|i|.. .•1!).'5. &2 Kr.l.
"(;.).

In Viifiniii it Ihih In'op lirlil tliat a
l>riiki'iii!iii will) l<ii('U' of the Idciitiiiii iini}

iliiiiiriToiiH (liiiiiiclrr of iin ovcrliiinfjinR
t)ri(ljrc, tlie stiinyiTs of wliicti werr liilt

•JHJ iiictirs iiliiivc llif to|) of till' front
<ar. WHS. iis a iiinttcr of li!w. (rnilty of
rontriliMlory nif.'li;.Tiirr pinlndiny ip-

oovciy for liis dc'atli from ^triUiti;; liis

tioiiil ii;.MinM I stvinircr. notw itiistiii.ilinj;

that till' cnjiiiirir liail jiHt ;;ivi'n a wliis

tip for l)ral\ps. Iltifjinr v. f'/ic.vii/icd/rf

rf o. It. r„. ( isiis) mi Vn. .".2s. :ii s. K.

S!t!l. Kirst Apppal (lS!t4) !I0 Va. 021,
1!( ,S. K. Itili.

Otlior oasps whicti invnlvp a similar
situation, and wliipli iin|ili<'illy propoiinil

a similar (l(H'trin<', arc notiit'd in ^ .'ilia.

a}iii\

In fhii'ir/o i{ .V. If. K. Co. v. Dona-
hue (1H74) 7.> III. KMi. wluTP a switch-
man, while cii;.'ai.'i'<l in controlling the
movements of a train in a yard, stcpiH-d

on one of the tracks and was strii'l« hy
another train, the court said: "Whether
plaintill' in this ca.sp oUservpil due carp
for his personal safety is one of the
controvertp<l facts. .Accordiiij; to his

own tcstiiTiony il was not neiessiiry. in

the pprforniancp of his duty, that lie

should step u|)on the track where he rc-

ceiveil his injury. There was room
cnonL'h elsewhere. It is urficd in his

behalf his mind was so all^^o^hed he did

not notice lip was slpppin^ into dandier.

That is no valid cxciisc. lip was in a

place where dnnirer was imminent, and
it was his duty to keip a eon-.tant watch
for his j)cr-?onal .sately. It will avail

him nothii}; that he was imt iliini

fif danjTPr. He was in a p...|ii.iii t

if he (imittpd nn\ rpavpiwl.l. imi'
liis sciiirity. it was at hi- |i.ii|. ]<

wa.s safi- ground upon whi. h In. ,.

-tand and he onclil to lia\c ...i ii|,i,.,|

' Wnlt.s v. Hii.itiiii Tf.ii II.,,,'

I ISM4) Itil Ma-s. :i7S, •17 V. K y,

.\n oiler of tlip 111 rs and ic
|
.iri

Ihp truck- of a stri'ct ealile r.iilu i\,

after oiliii;; the sheave wli.il, I, n
the cahle, leaves the niaiilicile ii|».|i ii

liein;; roiijjhly called l>y tlic^ -iipnint.
ent. anil runs into the power linii-,.

retnrns with an oil can to |i|.ii.. u

car which he has not hcfmr .i||,|,:

therewith twcail-e he i- a little lite;

hurried, and steps otf the car iiitu

manhole and is cni-heil ti .I.aili,

Hililty of contrilmtory neirli^'. nee. /(.

nan v. I'liinl SInrt i'dhl, A'. (',,
i
!»'

S Wash. 3ti:i, .111 |>ac. 272.
' In liriinn v. \iir Yuri; C. ,{ //

U. I'n. t 1H!I!M 42 App. Div. .".Is. :,'.)

W Supp. (i72. the court seem- i,, !,,

Ikpu of the opinion that a liniii^iii v

hound ai his peril to reineiiili..r Ih;

lation of a hrid^re or station jiim-... a

contrast is <lrawn l«>1.vi.en -iieli >ti

tares and a mail crane, wlii. '. it u

held that he niif,'ht forget \u:' t

inji necessarily in fault.

'See Siilgiiick v. Illiiii,i\ r. /,'. (

I ISSM) 7li Iowa, ;)40, 41 .\. W. r,. „!i,

a hrakeman who undertook, in \ici|.ili

of a rule, to uncouple <ars itli.r li

had lietjun to move. altlioii;.'li In. |j

tiieil nnsiiciessfullv to renn.i.- tin.
f

I'cfore they >.tarte<i. fell i::<.:-- .!!i !:;;.-..

ered catllo guard.
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ii

rn tiiM Ii|(> riiinx' ol' iii'tiuti miller ilic cii'iMiiii-iiiini - t. \^ III 'li II I- :l|i-

il.'. tl KMI' .SICIII 111 U- t;i M't'llilil- t'l i|.l 111- III. Ill •|-\ Hint.

|iiiiiiiiili;iitliiii it, li' iiiiiilicillv ilccljii -, 111' < t'l' It r

ll llMIl ;j. tlii i'\ ;mt w li"> iiIk ill I. ii,i\"

I'l III

fiillv

(li-i'liiirui'ii lii^ (oiitracliiiil <liitv in tin |ii'r

llic ilit'tfi lice illMWll llH III till' i|ll;ility n(

.lull I'M r iiii^lit lie

ll thrl'i'

111 nil hii"li ri U: 'i"iii- tli(oi'\, iihl piii'jli ii'ii i'\] li.'illv

ill til'- ttriiis Im I'f siiijL'i'slcil. iiiiiy t'iiii'l

triiH- ;i|i|ili( '1 ill tlic lew ciiHS Ixiii'iiii; iipi'i'

lie -;iii| In n
1

till' -iil.j.i'I.

Iiii'l

I'llt l'ii|'U;iri|

-I 111 till- .|.H'-

II I-

linU'Vr llllll lllH I lo>-| I'lllf Cilll l.Ill\ ili W llll lil-iililK 1 V 'A hell

ihc nilr III iiiif«litiii was tiiic wliii'li |irt-i'rilii'i| ii -|hci||i- imir-r ..t

iirliiiii ill iTtiM'ft, to :i s|M'cili(' ci.ii jiiiiciiii'c. mill i< in'i tii •i--:ii'ily a

jii'ipiri'lioii III ii servant wlin, in einleaviirini; I <i>\'h " i'li a iieinral

rule ulii<li lias no ilinet rclatimi tu aiiv |iartjiMilar lia/anl. run- iiiln

iiiiiiiiiieiit (laiiiier. iinil iiiipcriis his own >al( ly a.« well as that nt' ntlier

[lersniis.-

;J53. Conformity to a customary practice.—A einiuii-ianee fi'i'i|iient-

ly aiherteil tn as one wlliell lel.ils In ne;;ati\e the intel'eliee llial

tlie servant was miilly of eolilrilnitory ne;;li^eiiee is that tlie eiiurs(>

i>t' iieiioii wliieh lie was piir-iiiiip at ilie tiiiii' the injury was reei i\-e,l

was the one ('ustoiiiarily t'ollowcil Ky liim-eU' or his eoiMii|iloyees ii.hIit

-iiiiilar circuiiisfances, wiili l.he apinoval or laeil ai'i|iiii-eeiire of iIk-

iiia-fe'" or his roiircseiitativc. ilow far this eireiiiii-tanee is aeiiially

a ilitferenl.iatiiijr faclor, .serving to fix i.he line tf ileinareaiinii heiween

eviileiiee wlliell (!(x-s nnil wliieli does not warrant a ei.iin in <ayiiiLr. a^

ii iiKitti'r of law, that the aelion is nut inainiaiiialile, is a iiiie-tion ti>

(.1

' .\ liiiikcniaii HJin. wliilo wiilkiii}! 'llir fiii't tliiil ii nilc pii iiiittiil hmko-
ilniii; til" tii|is iif r.l|iiilly lii<i\il|i.' i-ll'... Mini tl) L'l' lictvvri'll (ills liiiiv ill;; ;lt a
«ii-. lliiuvn til tlic t'o>iiiiil tliroiiiili tlif ~iifi' nitc of •^•iM wa.H tiicitly ii<-iimiim|

-i|' iriilion (if two of tliciii, wliilr lir was in nnr i-n-c In i\<liii|i' tlic inl'irriiri. of
-ll |i|iiii'_' fniiii iiiii> t,> the (iIIh.i-. caiirint iii'L'liL'cini' us itlmiiI- :i liialMiiiiiii w lii>

111' 111. Ill ni';.'liir<'iit, US iiiiilliT iif law wii- iiijiiicil iimli r tlir < iiiiini'.tiiiiii"*

uliiii' lii.i ai'liiiii is sliiiwii til liavi' Imi-h i<iiifiiii|il.iti'il liy tlic iiilc. II ,11' nln ,1;

'liiiii' in ('oiiipliaiicc with liis iliitir, a:', v. 1/,\>.,iim /*.'/,'. I',,. ilsiiTi 141 M,,.
|iii-jiiU.,| l.y till, mil's ami ii-ai'i^ uf '.i7. .is .>;. \\ . T.;.!. 41 .^. \\ . ss7.
llll' <niii|iaiiy. /,.ii/i,M-i//< . /•;. a- .v. /,. - Siiili i- |iii--ilily tlir raliniialc of tlip

''.MM'/, ll. Cn. V. I Iz |1H!I2) i:i:t liiil. 'Ini-iiiii lliat an cni.'ini'i'r is not only at
I- N. K. SSI. liU'ity, liiit i.. ii'i|iiiri'il. ulic.n running'

Till' fa.t tliat a servant injiiii'il wliili'

nll|ilili till

l.in|i(tly llialclllil.

iil|)liii;,'H 111 v.liicli lii'iny sliiiiiis. til Mill laiiliiiii^ly

ll iliii in;; (ir iininrili.itiK

Iv

IS roni- withiiiit n'L'aiil to m'Ih'iIiiIi' tiiiic.—I'l

anil

Iilyin:; siii(.tly witli a rule fraiiiril willi li.illy ill |ila<rs li.iMi' tn -liilis or wa--!!-

'//iii/is' if St. I,.
IlLTillll til a ciintinL'ciicv of tliat ili'si-r 11/ V. l/i

timi. was ticatdl as an clciiU'iit tinilin;.' A". Co. (\h^:>) \Vi Mimi. IjU, ii N. W.
til ni'L'iitivf fault on li is part, in Suulli- 'J.^'.).

"'I I'. Co. V. Iturke |lS!i:ii <l (', (. A.
JJli. l:i r. s. Anil. 110, >:\ U. S. App. 1,

6u i'lil. 704.
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vliicli tJio rn«<^ 8ii[)|)l_v no (Icrit\ito aniwor. Tlio only doclriin' v

it 8<'«'iii-< iii).i^il)lc til foriiinlMii' U|»iii the siiltji'cf i-< tlic ^*llnl(•w lun v

one, tlu.t iiiilc-is wliiit till' >(ivaiit did wns nc-c-iiirily and iiif \I

8o dany;fnMiM tliat if is itripossiiilc tn oiiircdi' that uiiv jinid. nt

would liavc n<'fc(] in .-'iit-li a nianinr, cvidi'ni'c «lici\vinj; tliai \i"

jdicd with a <mis|iiiii, kimwii to aiicl i>x|iri'ssly ur iniplicilly .-;ui. 'i

I'V his ('ni|i|n_vcr, will <:<'iicrally tnni tli<' Hcali- in liis t'avnr, iiii! -.

fir liiiii the |iri\ ilry^c of haviiiir tin' <|iialit_v of iii<< <'.->idiict di i, n,

by tin' jury, alihoii;:li he woidd otlicrwi-^c have litM'n dccinicil ii

iiblo of ri'covcriiiii-.' The reasons for not inferring n irlii:' inc,

matter <d" law, under siieli cireiinistnnccs, are, of eonrse, stn.in;

it appears that the praetie«> in (piestion was ptirsned not i>'.\\y iii

powrvnnts of th»! injured |X'rson, but niso by sen'unts in oilnr

oi'rns of the same kind as that carried on by his employer.*

In order that this doctrini- may inuiv to the plaintiff's advjn

it if not enough to sJiow that otiier servants wen^ in thf lialiit ..f <;

' In a ousp wliere n liruki'imin was in-

jured !)> .'»trikiii(; apiiii«t tin* cnvis of a
dpction hoii!*, an lie wiin do'^ivnilirif; a
Hiili' liicl.liT on n moving tiiiin, for tlip

piirpo-ie of o|H'iiln(; ii xwitili, cviilrtiio

that it WHS the (."'IiitiiI <\ii.lcim of liiiiki-

men -in llio road to do this U <(iin|irtcnt.

fhiiiilirs V. Cli'i'iniii. Sf. I'. U. •( O. If.

Co. (|H!I2I ;-il Minn. ln:i. r..l N. W. 544.

A linikiniiin injiurd hy iHiii-; cnriicd

nfxaintt a car Htandin^' on a siih' track,

wliilc lie was Ntandiiic on a ladilir on
the side of a inovin;; car. nnil «i;.'rialinf;

to otiicr traifi liaiid*. may adduce ovi-

di'iKc tliat it w;n cusfoinary to cut

nioviiifr trains nt tliat |iarticnlaj- i*tji-

tion. Prnit'ttfhfJniii t'o. v. \ti'('<ii itinrk

(ISltl) l;)l Ind. -J.Vi. .10 N. K. 27.

W here a I'oiiduclor of a frel^'ht train was
injuiiMl wliilc iioiuin;; water into a hot

l>o\.—he havinj; defended a ladder on

the -idc of a niovin;; freiylit car for that

purpors'. ami liein;; injured l>y the l.O' k-

ing of the handhold, or by Ixiiif; «ti,.ck

liy a cattle (luard too near the tiaik.^
evidence was held a<lnii>sil>l(! to show
that in like circiinistaiice.i condiutors

freiiuently went down ladders of cars

to l(Mik after the running apparatus.

.S'«i» Aiitiiiiio tf .1. /'. It. Co. V. /,'ii(/f7-

l,„in (I'.MHI) 24 Tex. Civ. App. :!24,' ti2

«. \V. .501. (i.5 S. \V. ()H.

.An instruction that if plaintilf. in-

jured while rilling on the pilot of an
engine, coulj liave riihlen on the steps

of the uigioG with mure safety, but for

his own convenience prefer' , tn

on the pilot, ilefendant uoiihl imt I

hie, unless its negligence incrcasi-

danger assurieil. is properly re

where the evideniv hIiows that llic

was the msi'ssary and ciisiomary
for a lirakenian while makii.g a

hnr coupling, which plaintilf wn
at the time. iSVoi .liilniiiu it I.

Co. V. H<,im (INII'J; Tc\. ( iv. .\ii|

S. W. 411.
See also nnnisiJc V. Xnnlhi \lf

(IHIIIM 121 Mich. 11.'!, 7!l N. W.
I here the method adopted was oijC '

the servant had In'en directnl h;

foreman to follow) ; and the (,i-is

in the following notes.

The alisence of evidence that the

ant's act was not a eustnni.nv n

sometimes mentioned as a ciiiiiiloi

reason for declining to hold ihc

ant to he negligent in cases whir
ipiality of Ills act would i

'
. vivj

for the jury, for the reason nn

hail Inh'Ii oll'cied that the i

was a dangerous one. //

Co. V. Fiihls (18114) l:tS lii.i.

.)2!l. where a s«'rvant in a sivuiiill

allowed a saw to remain in iii'ilinn

not in use, and held hack hv a r»|)P

injiiied hy it.s falling forward uhc
rope broke.

'Fluiiihi C. rf f. R. Co. v. 1/.

( IHIIH) 40 Fla. 17, 24 So. US U
switch).

pii
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,
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ill oilii r r..ti

•r.»

F's lliK;ll|l;|,'i.,

laliit ..f.lnii;;

cfrr- . (.) rit

Ullllll IMit U' III

•I' iri<ri';Hiil l!i.

iii|i<tIv rrfii"<l

> tll:lf till' I'll"!

rii-liiiiiiiry I'l.ii'

niiikii.;.' n |til>>'

iiitilV w.i- ili.in.'

I'll'. <f 1. i: i:

i. fiv. Api. - y

7!l \, W, 1 I'-

ll W;ls iitii- uhl. L

ilir.-il.il l.y !.

I tliL' ci-i'i n'r:

'0 tliat till' *iTV

istiiiii.iiv fini i-

a ciiiiiilmratii'

linlil till- ..n

I'lis*'- whiTi' Ih-'

Id ' ' .rivi < !•

nil no
(
?' I

, |iiii.i].-;

f/. .,',//. !/'

hi'l, .-iS. :iiiN, K

11 sjuillill. \\i:

in iiMilinn will's

£ l>v II ro|ii'.
'"

rward ulieii ttt

Co. V. I/m.i-v

So. Uii (li/"^

I :i:,nl

;irl» Mrill

XKfir.KiKNci; Ai TiMi: m.' inmuy. MT
liir ti. tlint wliidi ciiii.m'.I tl

tli;it tlii-i liiiliit Wii- kiKiwii til the «'iiiiili»\.'r- nr hi, jio

I'' itijiiiv, -it must also up|H'ur

•111.-

Till' ca.'X'.-i illiistratiii;; tlii.s d- rtrini' «ii| lir ,i,l

I'll corroiHiiid to tliiKc ii-fil ill till si'i't

• I'liil iimliT li«'ailiii)ii<

lihir fypi', liiit. not iiivnU In:,- ilii< I'ji im^nt, have
-III. Si'c alfiii J .'Ki.'i, infill,

I I Tiikiti:; n iin^iiidii mi a niiiw.ix rar

l"n, ill uiiicli ciLsf-i of a

ali^ailv Ufii tli.i-

\\liicli !< ilaiiiii'i'iiiH \vi

n l.itii'ii to iilijVi ' csidf ilif tiMi'k.' ( 'iiiii|iaii' ;i 'I.suImI.

th

'I"

'<:.lf V. ciii, St. i: I/, .f M. It il. ' in tlie .'iiU
<V n>*!i(l y.: Wis, .•T:t. .-,S .V. \\. ins i!,,, ..|,r,.^,„„| ,„,|, ,,„,

>-i', or ii|Min tlifl

.1-1' rtlicii' II tiiiiiiliiiiiil jiiiii|ii'i! fnmi in tl

km
i"l|''l".*'-

I «•!< '"'I nl.|i'rt.i| to

'Till' f.ict tliiit pliiiiitlir «ii» «itli

llii' iiir. Willi III* fiH't iinil li'L'H Inn
If"; iiviT 111 -ill.-, iliil

II.'

'1- I'li.liil.jliil. li.li

ml I iliiiliii V
if 1,1

.'li;

It ,f II. It. r

lilt I'lir IM

no nniltiT
I. V. T'Uiliir

iril'iilniy m'j.'lit'1'iK'i' in hhiiIiI pn
• lil'ii' llllil finlll liiiiM'iy: thr r\ ill, III')'

i.llll' tliilt il «.!.< II cnliilnnll lliili^f fur
-iilinn liiiiiils fi) liili' ii|iiin till' i"ir^ iti

t' it lllillltliT. mill lint MU1-.-1111K ililli:;i r

'"I- 111 il.l -n, 11: ' tllllt till, ili'ji .y \\ll-

I, 'I ililllrtiil liy hit fimt ciiiiiiii^' ill Mill-

tilt rtitli II !.liilii.iiiirv iili{ii't iiciir tlin

link. ///.i.niv V. It. {•„. V. I hi, I;

liMiO) 21 K.v. L. It.'p. l,-il!i, -).-, S. \V.
ii'.i:i.

A yiiril lirakcinnn it not, an iimtlir of
l.iw. L'uilty (if lonf liiiiitiii y iii'.'li.'i iici'

in ri'liiii,' at iiiir em! nl a <ar «illi niii'

I'-'i nil ilii, lMiiii|ii'r ami minllirr in tlir

ii'Ti -tiiiii|i at llic si, I,, of till, ,.;||-. ami
i- iinl. nn llii-t sfKiiiml. di liai rnl fnun
niHM nn.,r ilaiiiii;;i't wlinrc tlin car in iln

niil.'l nwin;.' to a .Infi-.t in llin tiink.
I'li'l UK-Iiii liiiii ii;.'aiiist a |iili' of linn
111. I'l iiiis'ihiiiiiii It. Cu. V. Zi.'it-
l>^i' l-.'il I'a. 2HS. 17 Atl. 014.
»!i'lu.r a Imiki'Miaii liUIn;.' on top of

II li'iL'lit i.ir, uiili Ills fint over the i-iili'.

"I- '.'uilly of riiiitiiliiitory m'>;li;.'i'iii'i'

l""''i'liiii; iii-i.viiy fur III-, ilratli r,iiis,.,|

',* Inn;; kiiiKkcl finin tlic train liv n
ii'i'il I'.iu' -u-|.iiiil,..| fiimi a '•iiiiii. I'la'ii.'"

"^ .1 'iii'-linn fni- till' jniv, wlicm tlu'
I' 'III I..1- liiii,;; „|,„it S in.'lli.s n.'anr tlii'

'i.i'k 111. in n'i|iiiri'il liy tlic yinrriiiiii'iit.
.'"'1 Iln II' Ha.s I'viilcrn'O that n Inaki-
iMMii'Mlutii.s ri"|iiii,. Iiiiii to lie on tnp nf
111" lars. iiml that on Ion;; riiii.s it is
iiiil'Liilii'iihl.. fnr thi'iii In stiinii up all
'" liinc. ami it is fiistninarv fur tliniii
'" -It on t|„. sid.. nf the nir.

'

/.niiis, ,//,•

•' \ A". ''/. V. .l/i//i7,r,i (].S!llli 'l Kv
I' l-P t-i'i. 51 .S. \V. 7!)(i.

'
^^\\l"" It was the custom of thf cm-
•'"*'" '•' '' failrr.ad vumjianv rnii,l.,v<-,l
"tun yim.l truing to ride wliere tiiey

lint inn-liliiti' -llih llN!llll Til Tl'\. Ill I, It ,s. \v. ills. Til
dnilriiii' that a pa«-<'!iL'i'r wlio -iro-
Iriiili- hi. piTsoii Uynml tlir out -r-
fain III a lar is ;;iiilty of iii';;i._ .„

o

uhi.h vtill pii.Miit his ri'-iiMrin;; for in-
jiirii's niii-i d l,y a ilaiiL'.r.iiis iili|7-,| <'|ms>>

In thr Iraik is lint appljiahh' ti 11 iniin-
man. .\s mntrivam is .ur pun. |i|,.,| „n
till' ciirs for II \piiss purpose of rn-
aliliii),' siiih an iiiiplnyi,. to iis.i.nd anil
di'srrmi over th.lr siili's. ami it i* otti'ii
iKi'i—ary i. r him to d.i this in Uiu
iniir-n of 111. indinaiy diiliis. as well ii.s

to I, -an out «i|iii ;;i\iii;; ur ri'ri-i\in;; si;;.

iiaN it uill iii.t )». iliil.iiiHJ, as a'liiat
tcl- of law, that he was in ;;li;jiiit in ex-
liiidln;; his pnrsnn lnyniiil a .ar. ivvn
whin, iindiT tln' iMiinnliatn rir.'iim-
slaiKis. it was lint iinnssaiv fur liim to
do so in thi' ilis.liari.',- nf his diitii's. un-
liss hi' kiiiw nf iilisli in lions nr had ri'ti-

-I'M tn l.,|lii,M. thi'ii' wi'ii' nl»,lriiilion.s
which iiijiiliil an cliim nt of il.iii:;cr !»•-

yniid the nrdinaiy into the situation.
K'lnsd.s fit>i. M, rf It. It. 1;,. V. llurlon
1
ls:i:i) !I7 Ala. -JIll. IJ So. IS,S.

.\ I'lakinian is imt iriiiliy nf I'nntrilni-
tniy iic^di;;i.nc<' ill ridiii;; on the laddi-r
on till side of a frci;;!,! car to a point
where his ,i'\iees a4e rcipiiicd. Mmlin
V. 1.1, nisi ill, ,{ \. A', (n. I |s;M) 10 Ky.
L. lii'p. I.'iii, :ii; .s. w. Hill.

A linikciiiiin injiiii'tl hy U'ing sfriirk
l.y a car stamlin;; on 11" side tni< k in
ilati;.'cioiisly cliise proximity to the track
upon which he was riiliii;r'on the l.idder
of the ;car car after making' a <oupling
was not ;.'iiilty of <'ontril.iitiiry ne;;li-
^'ciin' in liilin;; in that position, where
thit was the usiiiil and <ustnmarj' mode
of lidii".' after niakin;; coiipiiiiL'-i. and lie
had iiniiiln- m do with tlu' ki.kiii;; in of
the car by whicii hi; w;ia »t-uck. Lovia-



li

' il

1^^ H

fH)» MASIKIl AND sHltV.wr (, ,i

(2) Tiiliiny; n |M.»iiiiiti < i» ti raihwiN riir <>r «'ti!riiii' wliiih

^.iTinw witli rrliitiipii to iIk- iiniv«iiii iil>» of kiu-Ii tiigiiii' m- .tn.'

puro ji .'t'il, miImI. (•I), Miiiiiii.

I ill, ,( \ It. r„. V. A.'.iW I |H!i;ii !i4 Ky. willi ll..<. tlmt »ii. h.k kill, i i

:niH, .>_• S. \V. iHiT. Ill ji riiMi «!iiir II tliiiiwii fiiiiii till' iir liy ti.
Iilllki llllltl, ullill' III' H,l< nil H •iilr lil'l 'Irllly itiirlihU willinllt ,M.N 1,1
>'i|. mini' into iiillioiuii uitli tlic i.iM"« ami lli^i In. vt,,, .|.,.|i Ia i|,.

of II -•rlliill lir)i|»iv It « l» 111 III til. If III. iiri.t ( iili.llli tiir licliilc till' lilT.i
VMl.. lint llin..-illll\ lli.;.'li...i lit I....1II-1. Ill' till' l'll;..||l.l r 111 st.llf tilt' l| i|,|

liilil Im;.'III| til .|i«ii'l|i| tlir I uMir •HUM. liili'lll I.I .ll.l.iiii II jililuH,, ,,( |

lillll' Im'(iiii' till' ..» ill II ulliill III' wil.* till I i,,,,,i /• /,• In. \ (,,

.iliiiiil 'ii ii|ii'ii ulii'ti till, ttiiiii «tii|i|H'il ."iJ K.iii. .'iiiH. .11 I'.ic, MIST
I ,

Hil< ll'ili hi'il. HmthlH \. rliiiililn, SI. lillll nil |i\ tlll^ llDllt «i- t

/'. I/, if n It <••,. ( \H\)>\ 51 .Minn. Ht:i ^.Iit tl,.,i ;i,i|,i„r,'i|, tlu' I,', ,.

r,:\ \. \V. .•|4». IhhI lm.|> Inl.l tliiit lliir,. « I. ,,

.\ liii'iii.iii hIio i- illrrcti'il liy llir I'll lii'i In lie iitilniuli'il. »ii(i|„,^ ,| i

(.'iiiuT tn liink ii« n lint Inv U lint iii':.'li |iin|ii r |ilini. mil on tlif i-iii .il

Villi ill li'iiiiiiiL' out <( the ^Mii;:\Miy in tii"< uiii'.

timl of till' r.il. »iiii|in\. Sill 11 J |ioii W swil. hiiiiiii Im ni,t jmli, ,.f

limi. tliniiyli iitiiMiiiil. i» iiiii. wliii II till, iitiiiy iii'jii'.'i iii'(. in liilii^. , ,, t

<'niii|iiiiiy. ill rni'liiiu >lriii liiii'i iii';ii tl:i' Imiinl in finiit of thi' Ih.i|i.,|
tlii.U. iiri' laiiiiiil tn mill i(Mili. tliiit I'lii- i'ii;.ini', uliiili |if iiiiiiiii|i.ii i, .

|iliivi'i'« will iii'<ii«iniin||y ii««iiiiii'. r. II inir-i' of hi-, iliitv. I.iil.h.,, i »

lull Trust I'll. V. Hiisl /i iiii, v»,.', 1. <( /,'.,./. ,( I/. It. r..". (iHMiii |n
|

<! /.'. Tn. (lH!i,-,i 7:i K.'ii, I'liii. I>i>ilii Uli.'iliir owitilini.in hI
;.nii-liiiii{ /.'"'' 7i/iinv«,,, 1. rf (l. It. r , ihr inntlii il of iin en.. ill,. v\,
V. //,,;,/ ;|H!i3) !IJ (ill. T'.'.l, IH ^. K ,,i,..|,in;, ,.„r,, .„ „, to'iini,,,,,,!
(iTlt. wiii'ii' till' siiviint iiiini'ri'.<i«iirily ;i» tin. i>i' m r tinir, «in (.miltv ,.

HiiiiH'il n iliini;i'inii« |iii.ilion. «''ti'i'. • ii "iiii'Minii fm tin- inn
Till' iiini. fiiit tliiit II H\iiti'liiniin li.;.' lir imis iiiinii'il wiim llir ru- lii

•M'.'ii .111.1 liiiiiilliil ,1 iwilili ni't'li;."'iil'iy mil- nil npi'ii ^witi'li iin.l i.iiii.i,

iiiaiiitaiiii'il by tin' railway i'niii|iaiiy mi ntliirH li'fl ii|inn ii xiili- tr.i.k
• In-i' tn till' tiark tliat rtlirn all iiiinw ,( (. It. i'n. \. Ilnniinil,,,, • \<

17 iiK'lii'i Ion;,' nil tlic cwilili i^ tiiiiuil III .\|i|,. JOM. K\iil 1' nf a I. ,11

tinvanl.* till' tiark tin- pnint i-< niily II iii^» •'ii.tnin tn sti.|i 1111 tli,. |,„.'l

inrlu'i fi till- -iili- of a fri'i;.'lit lar. -Iinly mnviii" <.vvilili in^'in,, I

iloi'H lint. a« inatliT of linv. iiiaki' liiiii lalr uan ;i 4 mili'-i ',,i\ \i,»;

llllilly of cnnllil.lltniy lli';;li;.'ilni' ill liil- chiili.* till' int. .iMT thllt il i< 11^

ill): nil II InililiT on tlii' suli' of a iiir u* iiiattiT of law. for a l,r iki'

wliili' iH'ifniiiiinK hi* iliitii'^. ttliiii tliii -« iti liiiiiui to iln tliii. iy\l,lh„
iiiiow i-t tiiriu'il. Siiiillfiii Aidrsdv It. v/iv I'ihi. St. ./. rf (', U. It I'll

III. V. MiihiiilH (iNliii) .>: Kan. 474. 4(1 li:> .\In. >[\:,. >\ s. H'. .iii,! ...ij
''"<'• '''•'^- ill|llli'i| l.\ .|i|i|,iM;.' oir tl'i U,.i|

'I'll' lint that a 'naki'.iinn. in t'nin^' .\ fn.iMJit liiak.iiian i< i:,,i. ,1.

to taki' his pl.K'i' at the lirakri. iliiiilicil nf law. i-iiiltv of iniiii iliii'..| v ri'.

out of u ciilinn-i. wiiiilow wliii'li WW* Ml in ;;iiiii},' ii|ioii tlir iiilo* nf ,1 Hi..

ilo-c to the ciiil of till' car im to In- roiiintiM' to coiiiili' a rar tliiiil'.

ilanciioiis, itiN's nnf niir»»arily I'roM- thai in ihi' ii«ii,i( ni.itiiii'r nf m ki

iiryli;;i'ni't'. when' thi' rv iili'iiir i-i that riiii|ilini;. /.'i.'./i/ v. Iluill.ni
1

l'.:i

till' ii'-iial wav to hi'* iin-it wi's thrmiL^li (ix. .\;.|i 1 2s S W .")4

tliat winiliuv. l.niii.si ilh , V. 1. u r. It.

I'll. V. Il'ibbs (18U1) .•( Inil. App. 44.1. :i'.l

N. E. !t.t4.

Ill Mi\.-<iiiii I'. It. I'll.

• iHSii) 41 Kan. (i:):i. 21 I'j.. .'.

ro-.iit ili-«'iis,i'i| (hi' ri^'hl nt im.• »-• •"'-»• ,11.11 1 tii.'M-ii-'^i'ii I 111' ri;;iii 1

In un aitinn 'i<.Miiist a railway coin- lIu' :iH.«iiiiiiitiiin that il w
,>«.. l..m *l... .1 1. ..* ..i..:..i ;.i'..* ;....._ *.. .'..*-. .1.. -i . .pany fnr the dratli of plaintillV iiiti'>

tat', rt'di'iiii' tliil iltri'iisi'il wa-i a si'c-

tionnian i'ii;;a;.'iil in repairing thr rail-
,

way traik. that hi' was stamlin;,' on 11 he mh' mi tlic pilnt if a i

i-ar Ina.!— ! «itli tii- in a tiaiii liaiir:;; wiiiic iu' w.i.; h.-lpli.- t.. -,.i:.;.

a r.ilino- nttai'licil. that it i< thf cii.s- a yanl. 'Mir jury it \\ i- -lil

luiii of <iiiploU','H to riilc on lai..! loailcd natiiraliy iiifiT fnini ^ii. h 111.

m

to introliK'i' i'\ iih'iKi' ti. 111,. ,.i!,.

a liraki'inaii had fnlliiw.'.l t'l.- ii-i

tlllll of I'lllplilMi'. nf till- , ,,,i:|i .11

t



NKiil.hilAt I \l IIMI, 111 |\ M IIV. Will

i;ii Tiikiiitf II "l.ii.:"' i"ii- |i"-itiMii iiciir rniluiix tiink-." r.,ui|i;i

;;i. -uIhI-.. I I ), I J ).

1 1 'iiikii'u II ihiii;:<'i'i

rv

if<'7 CiMiiiiiirf li .'i:i.'. <iil"l. (.' ), siiji

(,', ) ( •ii|iliii^ fiii-H ill Mini i>'ii.'' CiMiniari' J ;j:il, >ul»l. (.!>), S :J.'iS,

11I..I. (It). •"'/"".

I'll nil IK t wim H ni'<i''»ity. nrl»iiiir frnin wlijli' In hIhw mntinn, nml ii-inu 11 •tone

till' ulnirtiirM o

•wit

r III. I— II-. I h.

till II. Iihiiilf: llial till. ..iiii|..iiiv li.iil •Mill

.I the pill, lit-.' : iiii.l llml III.' Ill iIm- iji i..ii« iiimI lli.r.' U 11

liuil oiilv iliiiii' mi.it III' hiiil '•'I'll i.iiiiilin;; rurs in sm |i

H.llk" lll.lll;.' til Im.M'tl till' |iin,

.1 )•> II. ll ll.'.'.'.'.iltilx .lull-

I iKl.iiii ..f iin-

iiiiiiii.r. ('iii7i<

il.itii.illy .liiw l.y ..tli.T ('iii|il.i\. I'-

ll ill I' Ivin.l of .liitv.

V. rVi. ..../.. ,( \, It, It. «•„. (m'lT) li,-|

\Vi

In nil Mitinn for injnrii'-. i.i.'l\.'i| l.y

imi. :it \ \v.

A -.w it.'liiiiiin i" iii.t tnHtl.T .if lllW,

hriki iiiiiii «lii>, wliili' «li'|i|iiiii.' fii>iii '.'iiilty of I'.iiitiilnitiiiy n.'^li^'cii..' in iit-

,lt III llll.ith.'l. UJ'< tlllllt. II lii'lvM'.'ll 1. lll|itillLI t.l 1111. IIII|||.'

llii'iii at 111 ii'tiilt .if till' I'lii.'lr ml .li.»lv »lii

iil\ I'littiiii; iin •.t.'iiin, I'viilciiii' ii* ml Iiiii4 Imi^ U. ii.'il

villi.' tli.y

r*' til. !i |ii.u'ti.'i»

unil til.' Iini>»l'

.ihli' til ll. tli:it. wdiTi' 11 triiiii I'll;.'!' Ill U|i|.l ll .>r till iiii'luiny.

-I;!. kininL' >«|if<il lit it ii|i|iiii:i<li. I III 'mil ft v. ('/ikh./ii rf V. II'. It. di.

;l •i'llll'.'

mrn. atliT

it Ullt Cll^tlllllH V fur l.iiik.' iH'iSi )t!t WU. mil, 74 \. \V. .'I'-il.

th.v till. I ".t til.' Iinik.' ti y.\ iili'ii.i' .if a .ii-tiini .1 f I.I Htan.I-

iilk fnrvv.iril til III.- I'liifiiM- iiinl .lis in;; fur liiak.'iii.'ii ami '•uit. Iiiiiiti t.i w.illc

Miint tli.'i. fr.ini. in .mlrr t" •»• iw n.'iir iili.ail of »lii»ly niovini; laf* when ml-

I"
al>l.' til till' MWiK'll hIiI.Ii «a» to jii-tiii;; iniiiiliiiy" it u.liiiit-.il.l.' iipoti ti

!« thrown. Whilxill v. «7ii

,1 /' H. rn. (ISM.-, I 117 lowii, I.Vt, 2.-1

U. III*.

It. I i|iii">tiiiii of .nntriliiitiiry n. L'lii.'i'nii' of

t« ili'liiii III iu .11 il.iiiiy. It III'
II v, l/i

rl/|.^« •( Hf. /,. It. I'il.
I iHIHl Ml

.\ii i'iii|iliiy.'.' of 11 I'oiil I'oiiipaiiy vvtio Hl!i, 7'-> \ W. 7ll4.

Iil'tv .n a I'oal .''iiitr 1.1

lii.li

t'.iiiipli.iii itii •iiHtiini it an I'lrni.'iit

tiliii

tllp I'llUtl'

liiiiiL' till.'.l. to I'l.ar a ilni; in liiiiliiiv to n.';.Mli\.' fmilt in a \ licro

vliii'li until. hI it t'lHtoiiiary tlii< injury \\,t

fur uiiiknii'ii to iiil.ipt, it not guilty of iii'ipl.' iiiii\in;>

'iiiiMil liy atti'inpliii;,' tii

llh f It

•mil tii';.'liu'i'iii'i' R<t will prevent a ri ov- v. ('ii:liii ilSiiMi IT I III. lli!». ,-|l) \. K.
iiy fur ail injury .-aiiti'i! l.y iiiimpinK ! 1 1. Alliniiinn i ISiiiii i\>.\ |||. .\pp. 'j.-)i>.

.\ riiilroail lir.ikiiiian i« not. a-, niat-iilliir I'.ir a;.'aiii-.t tlir one wliicb it Im"

in^ lii.iil.'.l. \iilli.iiit

,In It.

wariiiM;; I lie em ter la iiiltv of tiii'li contriliiitorr

iMi.ii .-)l 111. .\

HI full/ I'o. V. IlllihlilUltt IW/ I'l' at will pii'ilmli' iry

for iiij'iri.'t tii-taiiiiil «liili' ('.nipliii;;

.\ ". rvaiit who i-tep'. onto tlie eon- eart ei|iiippii| witli a st.iiul.inl .miplci

.

vi viir in an i.'c li.iii>

tlii lain w liii'li

mil it eaiijilit liv lii'.aii-.' In' st. I'P
ll in front of a tlowlv

i!iit iii'L'lii^iiit. at nialtiT of law. if tlieri'

iirki ill it is iiioviii;; ear .-> or ll f.'.t .li-tant fr.nii llie

trii-

i'lr

iitlklliiM to IT.

ttatioiiarv .'ar. t.» open a nio\' ilili' jav
tti.it it wa.t I'li'.t. unary for of tlie .'.niplin;.', ami wat i'aii;;lit It'tw.en

11 l.y llie .art wliile pii-liin},' tli.' jaw liai ktill

^tipl'lli'.' until it. ll • llll II \. Qlllrll I'illl illtll plai'.', lip. lli

illMKi) 4!l App. I)iv. 4^.-i. (i.'l N. pill wliiili «•. iMi'.l it wat l.rnki

irini; tlial Ilie

Siipp. ''):i.-i.

An iii-lnii'tinn to tlie elTect tliat a althi
iiiMir in n inainificliiriii'' ett.itilitti- statim

lemli'ii'il it lii.l.li' t.l fall to tlie ur

V llirll

'I.

L'll tl!le jaw if til. iiiipli till

mint ll nut '.'iiillv of
:'|'iii'" in 1 11!] to til

iiiriliiitii

le rear o
.'Ii

r til.

Olllll

liiiiaiy ear w.it open, an plinCt
iliiiaiilv Ih' iiiaile with lint one

mil jaw <i|«'ii. where it wat tome! inn-- ii.'

on Hhiih the it workini; to attitt etsary to op.'n liotli jawt to niak
iiiimli

i'ltlll.'rt te ilii

1 r, wli.re it it eiistomarv for "tim
III ill.' ma. hiiie III

.'oiiplini.' ami ttiat

er in vvliieh th. v

till ll

maile

iKit

ihi, 1:

A

III he .toppetl iinl.'tt they iliil to. i-i Munrh v. (irml .Snitln ni It. Co. (
|K!IS)

r,JU..tt \w.
IViTi 71 Mo. App. l<i:t.

r- Minn. 01

.

N \V. -,41.

riio iniettion in an aetion n^aintt n
'« itiiiiiian it not. itt.r of raili pany for p.'rtoniil ini'i
"illy of eoiitriliiiloiy nei;li;;iiii .' in to a lieliiir in » twileliiii^' erew. lit to
Utwetn cars to uncuiiple tlieni wlietlier it liad not Xkku a uuifoiin .11-
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(*>) I'siii-;- .ip|)liiiiic(>s ff>r a piiriiDso for which they wcic i

sij;n('(l.'' ('oiii|i:il'c § o\2, siipni.

1 he CDiiiplciiKiil of ill*' (hic'triiic tliiis illiistralcil is th:it ii:c

clico (if ;i (•ii>l(iin to ihi ;r'Is lil<c tlio oiif ill (]llPst,ioii is not ;i y:,.]

to n sfrvjiiit who (.•oiii]ili<Ml with it, wliri-c the |irMfi irr -:iiiii!n!

till- ciistoiri ciiiiiiot rcasniijililv Ik- rci;afil(ii as n safe utii'.'" T| j

nav, tlic re |Mi!isihilitv of a servant, \'"V liis own injniv i:iiiii..'

t<'riiiin('il liy (•oiisi<l<iini;- \\h<lh<'i other «'iniilov(<-s of the i. -I,

larlv .sitiiatx'i], <'ii^ai;c(l in lu iiliizciit pract ices, even willi llic Li|..,

loin fnr many vciir" (if all Inlpcis in it nc^'li'-'cnlly, so as to <..:;iii'

switiliin^' clews in I lie yanl \\ licrc llic llic iiijiiiy ii(i'iv(l. isiii..i i..

aiciilcnl (Hciiiii'd. after ^'oiii'.' Iiclwtcn v. C'Ikii Imlini i( 11. C. /,' ( ,,.

cars to cdiiiilc tlicni. to conic out a;.Min lil S. C li'iS. .ill S K. Tl.i.

iintnc'liatcly if tlicy failed to make the In Wiiiihn v. I.i.iii^nlh ,r V.

coM|ilin^' tiic tirst'tinic, and look fur ( 1S!I| i IM Ala. 1','
. II I. I; \

coiniiiu' cars, hIkiuIiI lie siilanitled to the So. .!7ti, llie followin;.' laiiuin-.- a

.jury at tlic rci|iic-t of defendant, wla-rc liy the eon it : ''rhe fact tli.ii n|

tliPiT is cviilcnee of sneh a cii-toni and tjic liahit of doin:.' an ohvimi-lv
of facts a|i|dii iMc to the i|ni -t ion of i,ns thintr docs not make hi- m. t :

plainlitl's contnlintorv ncjlijeiiee, and le^s a daniicKais one. 'Ih.- i.i.

nc'.'li;:eiicc liy the foreman of the -iuilih- n;any or all of n limited cli-^

iii^' < reiv. Amir, IIS \. Cliiiiinn. \l .
.1- ,s7, -,ei--' cii-toniarilv ride n|'nn ih,. i

/', /.', Co. (|S!i7) !iti \\i,, .-JIS. 71 \. W. Mil ciifiiic do.-s"m.t alter th. .!,:

•'{T-J. i-tie of ol.xiiins |icril wliicli t'lr 1

•One of tlio gronnds on which a court |piiies to that po-ilion, II i^ ii..

has dcidiiu'd to rule that a servant was p, , nr for per-ons to wnlk le

npyliiTc'it ill atteni|itinf,' to mount a iiiov- tiaek of lailioails. Dniil.i le-~ 'ei

ill;; car liy pnttiiif; his foot into the jaw- son^ are in the haldt of n-irj lii

strap iiiidcriicatli it was that there was in this way, yet it has nc\ei lii.|

evideiKV that this nietlioil was cn-'oni- pu-ed. and it cannot !«• lln- l.n

arv, Coiilrs v. Iluitua if M. A". « 'o. -.iieh eii-toni would cmueil the

(ISIll) l.-):l Ma.ss. 2lt7, 10 L. K. A. Ttill. wliich tlie law deelaie, t,, !» ,„

'li'i S. K. Slit, daiiL'eions place, into a <.>{•

A servant is not. an a matter of law . Cn-trini and ii>.i;;e iii:i\ In

U'liilty of contriliiitory ne^'liyence in rid mi tn exciisc the \iol:itioii i>\

\\\i: upon a frciu'lit (dcvator operated liy -Uien llie act iimdMl i- iHit in

a calile wliiidi he knew was wurn. al il-ilf. leit only In iilali"i !' i

tlioii;,di there was another (dcvator which \iol.ilcd: and so. when an ;m t i

he nii^dit Inne ii-cd. and there was a done in two or more w.ix-. .i rr

-.tairway which aH'oiiled him access to neilher of whiili invohis -ii.li c

the upper tliMirs. where he was infornied peril a- rai-^es the le^'al pn- !'"|'

liy the -iiperintciideiit that the ealilc w as cuncln-ion of iicu'liiieiiee in i|;.'

-afe eiioii;;li for the ic-t of the siv'-oii, of it. a cii-tnm or ii-a:'e In ',•'

and it was cn>loniary. if not nece-.-.ary, pailiciilar way ly lie In, l,i I

for eni|ilo.vecs to ride on the (dcvator tciidin;^ to show ,liat il w m !
,i!

with the frci^rht. Sluiiiiir v. Iliiiifnril ^'cnce to resort to that iiniliel

I'lniliii;- Cii. (IHIID) inH Iowa. 1;17. 7« instance under <-on-id(i:it In". 11

\. W. S41. tom can in no cas<> imparl i', .|i

'""I'lie doini; of a dan^'ennis and need- of due (are and prinleiiec lo '! :i'

•

loss act hv any nnmlM'r of per-on-;. any irmdves oli\ions peiil, wlii'ii i«

niiinlK'r of times, <aiii'ot make the act lai ilv and iinncee-'va> ily dmn . aiil

litfht." Cliinnin. A'. /. it /', /^ Cu. V. the j.iw itself de(dares"to he ur-J

Chirk (18S:!) 'ills 111. II:!, This -tjtem.'iit of priii.i|.l,- «

.\l iiiKpialiticd instruction that if pcated in Aii'lifus v, /.'m /,,,,/' 'i'

plaintitr employer (lid the work a-.<i'.'iie(l i"l Ii. Co. (1S',I2) DIP Ala, V.i,

\f him in the usual and eii>toniaiy man i:!.:.

ner, he ooiild not be eluiigi.'d with doing
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ipf tlic <'iiiiilnv(r liiiiis<If." ('i]ii-iclcr<'(! uiih i-cl'i

•il, some fit' llic ciiscs illn.'-liMl twu: 'Ins
I

lllVi

tdlic .<(';ir('('l\ rccnnciliililc wiili M'vcf;il ut a siriii

ll;l-r i.f tl

\in- 1

on

I'l' til till' tads

ir sillijccl SCI •111

till

M'V\i\ If liiis Ihcii allowed li

VJH- Ml uliicli Uu
I n riiViT.'-

Of cMiirsc the iiicro fact llial a linacli nf stalul

mill tliat the »'ii.~t.niii was iipjirovi li ami aiict iii|ii.i

(• was (Mistoiiiarv.

i\ ill'- inasirf, will

iiiif n']i

n iiiiiri'

I'l th. it'ci-ciico ut' ciiiitriliiiliirv iii'Mli^nicc which iliat lircicli

354. Course of conduct selected by the servant, with reference to the

not defective.— i ( '..niii.iicpresumption that the plant in.

/" >/.)-lt IS a irciicra 'niiciiilc I

piirsiiiiii;- lii.'! lawful alVairs in a lawful

jiin~|iniilciici. ;liat "r\ crv |mt-

wav has a ri-hl la as~iiiiic,

'Ciiiiiir V. fiiian I'. I{. fn. IV.mu) l.o:ir.I of u s\v il<-l

I'll Kail. 4-17 ill I'iir. lO:.-. I i|i|iiivMti^' |iii~liir

IVrlll«|illl I if rviili.tirr tliiit the si.!\;iiit utl

I VI

I

I,.

1 (•ii._'iiii. wliilc. it

vlliih <Mlli.lr,l wiMi

Im'I iiimiI.(' a <'iiii|>lii ill till' ililllllV II

niiiiTi: .1«</iriis- V. Iliniiiiniliniii l/m
'// II. I'n. (iMiCJl nil .Mil. 4:N. IJ Sn

II 1 «, CV liliTii. Ill il

ii|iv (hill |ii.-il

'!''
il- .1. //.

It >i\il.!ii

i'ill i~ ill;lill

4:L' i^iiiiiliir ilnision. win I lie iil:i

tilT iiircri'il to |iiiivi' by lii^ nun trsli liii;; :uii| iim

I l><!isi 77 111. .\|,,,. .41.1.1.

ir II^ImI III

nmittui

Kviili nil'

tli-it it \v;is ttio iiisli Ml Mini piMI

if tl

iiii|.liii;.' (MIS is in:iiliiii~ .iM
ii|iiiM till- i|ii<s|iMii Hlii.tliir the luiilc

on ili'fciiiln Ill's roiiil iiml on dllnr mliiiitcij l>y tlic si.|\Miit «:i.s

ii;iil;iti.i| railriiiiils. fur luiikc

vlii'n iliiiii'' switi-li

nil. II. rl,ir,i,i,i, II, I, ,f /'. /,'. 1:

ik ill till. .Viii.l ilss.li Kis III. Il:i; II, ml,
limits, to stanil aiid riilc ii|i(in tlic |iiliit 1 Isss) .'tl 111. .\|i|i.

iiiil to .iiiiii|> oir till, pilot

ih.ilili

-'li

i-loih

Unit
i-ii-toni wiis no (>\-(.|i-j. fi

swilrliins; before tlic ciifjiiie fame roii|ili> slowly nnnini/ rar^i

r atlinipl iiil' to

to a full stop). ever. !i .'!(i4. iIkI. !I,

111

i"/i II.

.\ lirakiiiian who attcMiptn to pull \\ lirllirr it was .iisliiinarv or not, trv-
.1 riiiiplin;.' pin out of a ilrawlirail wliilc in;; to loaiil :\ ti liii uhil,. il

lir in ^l.iiiilin!.' on the diailwixwl of n Id or IJ milis
Is ritniiin;

iir is (Ic.rini'il to Im' ii(.j;l|i.'int, /<ii rll

lionr is ni-;;li:.'i.

illlii>ii;;li lie and his cocnipliivi.i.s liavi' ill .\liss ,"illl
'I

l«>in acitiistdiiicHl to <lo this.

I I. l.shllKI ,( 1/. A'. Cm.
(
|SS|)

I nil/ V. 'llii' cii-loni of oIliiT
rlnnvin. U. /. rf P. U. Cu. (1S71) :« not CMiis,. a swihiini

swKiliTiicn w ill

Inua
iin tor b.

Alliniplin;; to couple rnrs wvhilc
.-(aiiilinf; on the footboard of a tender
vhi.h

Iweeii t!ie pilot of an eiiLiiiie .mil a box
car to III pl|. tlicni. while they

at the rate of a rapid
Wil(.

ilk
is rnnniii;; Ifi miles an 1 1, llrnnir y. Mul.ilr li O. li. Vu. {\s:h;) lull

thoii^'li apparently not only dantriions .\la. 24."), I'.l So. 7.S I.

hut leikle vill not prevent a It

for injuries sustained while so do- elTeet that, ii

s proper to rejeet. ide to th.

if. in th(
1 iiinipin^r oil a niovin;;

experience of railroad train will t, loukiii;.' to sih' wliere li<.

it is actually safe, and the injiiiy wmild ali^-ht, llie pl.iinliil'.
ri-ulliil siilelv from the fault of tl

liraki

11 was i|oiii;r orilv wliat. was ordinarilv done
;;iiiiir in niaiia«in(; the engine. I{' i,l, v. by eniployeos' of the siinie class "under
/;,i..t

/•

ii:n, l:i S. K.

v. <t (1. li. Cu. ( ISlll

)

siiiiila circumsta

Till- fact tint switch
ImI'II of riilini; on the cowcatchers of
iMiiini -, is no e
silinii. »,7ori

add.

men are in the .'illl, .'(i N'. K. I07n.

77c nipsnn V.

Il(,sl„n d- .1/. A'. Co, (Isill) l,-i.'i .Mass.

.\cusc for taking; that pi

Mil 11. :ti;:i, 4ti N', W. !i:!i

rv. Srntirn (l.SltO) 82 .'{S(i; t'r,i(/ ,( 1/

ro.y/o/vA, 7 V. Ilill^i'h- loal if /. Co
(lSlt7| I'l .\pp. Div. li;s, 47 N, V, .Sii

111

a s»siUI,

51 Ohio St.

I'l'-

III. rii. V, cl'ii/ ( is:i
I

)

ction for ininries received bv Con/ .1- Vi
muiii wlio was ruling on tliu foot- 84H, 3S \. K 610,

sub Horn. I'tillsnli,/,ll,il

''" V, Fk'iid, 25 L. R. A.

t il
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and iii't iijKii! tlio iissiiinptioii, tliiit v\iry otlior [ktsdii will i|o iLm

thing.'"

As applied to the rchition of mii-^trr and servant,, tlii-^ pri!!.'

involvi's liio corollary that llie servant, exfcpf in sn far :i. I,,

eliarjreahle with kniiuleii^c, nctiial or cutistrin'tivo. of mmhc -p.,

breach of dutv on the iiiastcr's part, is entitled tn act on the piv-

1

tion that the varimis in^triniiciiialitics and materials liy wlijih

safety may be atlected are in -iich a ciinditii>n that he will ip,!

counter any abnormal ihiiit;ers in the course of his (uipinyni

' fillrr V. Vric Ydil: d II. It. Co. iiis|ic<lioii of such n pliicc :i< ;i nun

(lS('i.">l 2 Kcvi's, l.'it. "In ^'I'ticr:!), it ii iiiiiii> IlKit i- not, in (lie lii-1 in-;

is not n<'j;li;.'('iit not to antiii|iMlr \vio"i.'- iliniiuiilcl of tlic sciviint. 'IIm' ir.i

fill nc;u'li^'i'n<i- on (!» part of ii difcnil- niii>t watcli. inspi'ct, anil in, f.n

lint." Paris V. Xrir Yuil:. V. //. if //. slo|i(.^ tliroML'li wliiili aipl in

It. Co. (I8!i:)) i.-.n Ma*H. y.ii. :u N. K.

1070. ('it inn //'0/(.s- v. Ilii'lf I'mk (!>*:• I )

l.VI Mass. .-)14. \1 L. 1!. A. 2)!l. 27 N. K.

.522.

'•'In dotcrniininj; wlictlirr ptaintiir px-

irvant works, as a pcr~on i li,

llir iliity of ki'i'pint; tlniii i! i-'f,,

all' woiilil ilii. Tlir latt. I i- :i i

to pii'.iMnc. hIhmi ilirriliil ; m ik

paitii'iilar piai'i'. tliat tlii' in.i-Ur

liiliitcil oidinarv laro in tlic sitnatinii in |
ii fm nii'il • 's iliitv. ami to pi

wliicli lie is fiiund in tlii' case Inforc lis, liis work

\vp slioulil, with till' othiT facts, con- lion, iinh

siller tho cxi;:cncv of liis duty as ,a t('lli;;crit man in the pirforniu

faithful employee. 'anil the eoiitiili'iiec he woi k as a miner woiil.l \\.i\v !,•

iiiifrht fairlv entertain lin the alwnco fact

liance upon llii^ :i--i

lea-oiialily piii,|i iii an

fioin which he wouM h.

lienileil ilanjier to hinisclt. " /

It. r„. V. ,/im-i ( lsii2i :i r. r. A.

10 r. S. App. 4:i'.i. .")ti led. Ii.-.

rock fell from roof of entiyi, l'.,!l,

in ll(.v(ir/i i'liiil il- .l//«. <'u. \. Ii.,ii-i

{
180.-)

I 17 c. c. A. 71, .-ii; r. ^
.\[

70 Ked. 21!) (defwtivi! tiiiiUriii.

of kliowleil;.'!' or notice to the enntniiy)

that the master's iicrsonal olili;ralii>n,

in respect to the machinery In fore liiin,

had been met." Hhiiili,ii v.' Ihihl ( IS'.U)

ion Mo. 7.-). 711, IS S. \V. lll'.l.

'The (U'i.'rees of care in the use of a
plaoe in wliidi work is to 1h> done, or

in the use of other instrumentalities mine).

for its performance, recpiired of the mas- 'Hie doctrine thus laid iloun lu-

ter and servant in a particular <ase. applied in the followinu' c:i-is: It-

may lie. and ^.'enerallv are, wiilclv dilTer- '/
• d II- >l • It- <'<' v. .S/»."/ i

^'l:

ent". Kach is rei|iiired to exercise that Colo. 4.-|(;. 48 I'ae. 081 (iail«..> ~i

decree of care in the ix'rformance of his entitled to as.siime that a iMi.iji

dutv which a rcasonalilv prudent person >taii.lin;.' on a side track, an.
I .ii,|,,ii.

woiild use under like ciicunistances : l.ut in a condition for haiiliii-, i- i.i-":

the einiinistaiices in which the master safe I; l.i.uixnlU- A \. It. ' ,,. v. It

is plu-ed are j;enerallv so widelv dilter- Il8!i.-)) loti Ala. (;24, 1, Sn, 4.-,J

ent from those surroundinu' the servant, liroviiif; of a cliar;;e eml«> I.Mii- tii.'

and the primary dutv of usinir care to tntie in the text I ; 'IIk /. ;;- f

furnish a reasonal.lv safe place for i Iss, ) H Fed. 4i i icIhh k ii-.l in

others is so much hi^'licr than the duty mi-' was insecurely fasten. -,1
)

:
'..',

of the s<>rvant to use reasonahle care /'"'t." d S. It. fo. ils.eii li.) M

to protect hiinsilf in a ease where the 44 Atl. :!lil (floors not liLi-k..! .u

priniarv dutv of providins a safe place .luired hy st.atute): /.•,rw/..;/ v. r

or safe machinerv rests on the master, (I'ltMl li;.". N. V 420. ,-,li \ I
.'".

that a roasonahh- prudent piT-on would versing (18'.IS) 28 App. I)iv. ij.i

ordinarily use a hi-her de-iee of care V. Supp. 1140. ->:! N. ^. mi[.1<.

to keep the ])laee of work reasonahly

safe, if placed in the position of the mas-

ter who furnislips it. than if phucd in

that of the servant who occupies it. Of 'V. v.
,).''"'/,'*.,

' '^"",'

the ma"^ter is retpiired a care and dili- •''") f^'-

yeiicc in the preparation and siihseiiucnt lliliiOl

(plainliir. while en^a,!.'!'.! in "iri

lirewood into a dark cclhir. t. II ii,

hole therein! ; (Itih: xh::t. 11. a >-

l\\. liv, .S

S. \V. SOU. .[uili.Mnciit Vllimi.'

!I4 Tex. lOU, ,')S S. W .

•>:!!

Ii

it
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F- rclilllv \VI 11 a cniirt rct'ur^c tn s;iv tluit :i -<iv:iiit \v:h noi:lii:c!!t

111 in:iKiiiki iix- n( an apiiliaiu-c tor a ccitaiii |iiirp' li- fi

t,.n pliitfoiin wan
,.iri-.| v.lfr)

lovi'icd wilti paint mil stniik. he liail alria.ly [la I f ifily

Ml, rl: \. .hiC'.h

I'.iilni'l ri>. iis!i4) fiS Mil. App.

il ttiiiaiL.'li Iv

:iJJ l.ail

III lumi.'U. Iliat 111

i| no niitiiT tlial till' tiKiiicI

,.r lift I

|M11|

iir tank of lint walir aftir in uliidi lii' nriiMiJ IIh' iiijii'y wax

,l,,yri-i liail (|uitlril work I :
!iol iif a nnilmiii liiL'lit. aii'l ti.it lii<

lal M,i

l/ii/i7/i'si,r 1//','/. ''<). (l^<(i!l| po-ition wa-< not iiripio|..r, alllmiL'li it

im isiTvaiit wliii liaM put was tin' (Mistoni I'm' liain IkiilU vn tin-

l„,i,| iii-iilr till- shaft of a fr.'ij.'lit tops of la

u\.

r, afliT

HaN injur

ilini fo t til ill'- tliroii'_'ti mini \< \h

iliiun in pa—in;;
/.' '•.,. V.

,| liv till' fatl of tilt' I'.'l.i ( llMldi M f. (.'. A. :tll. V<1

iln.' to n <

h'. It.
'•"

li'frctivc cliaiii I : (liilf. I' I'Vil. 271.

V, Wintiiii ( 1S!MI Ti'X. I'lvaiit in a iiiiin' ii not iH' .•li_'.nt,

fii' ill
I

I'l'-
•>; s, w. 7n (ili'fi'riivp as iiiallir ot law. in ri.liir,' mi

il.ilfiinii of turn talili' /../ N.l//r ar wliii-li is liiirli III. t il I'll

.1 in I

liiOdi !l-i III. App. '.•1. Af- into iolli<ion willi lln' i""l "I in iiitrv

llHIl) l!Mt III. l.ii«. (10 \. !•;. altlioui;li til' ki.iw ' • '
'liat it hi'.'li.

Mvnrkniaii I'lililli'il to pii' nni.' tliat than Iln' otlii'is in iim'. /'

III.' will U of hrarintr wa II- of timih hail /. it A'- '" v. riiiiicr i

,s., r,,„/,

l!iii| I 17 r. C. .\.

pinpi'ily pirfoniiril wiu'n it was ICl. ins Kill. 111.

I«'''iin I ;

.\ liraUiin.in. liaviii;; tin' rl'jiil U\ as-

piiiiii .-|ii .\pp. Div.

iiili I' on steam

>.->!!. 117 X. V.

into fi'iil piiiiip

[oiiiril. anil wa

shi, il sti

aipp. ainii' that s|ni,-tiiii ill 1.,. In

lt."l il.l i-lv ill.

hiih hail inst lii'i'ii re- is not ;;iiilly ol innlii
.1

killi'il hv the l.luuin;

tiil.iilorv III

I liiiihii til. si. I.' la. I'l. I- of

t i.f till' cushion va hi' I.
vilhoiit lookinir foiu.n I t.

A l.niki' in killed liv eoinin;; in eoii-

tii.l «iili a low hriil;;e while pi'ifoniiiii;

Iris .Inly in cinnplianee with a speiiHe

he «as iniprrili-'l hv .-i i.it.iiii lil.Liiaph

pole. U /u;,/./. V. \'ir ).../,. V. //. .( //.

i-l.T to llai- the rear en

A'. C'l. ( IS'.iili

1 of the train. An enuineer w
111 i;. I.

Ill) i.

hi vhile riiliii;; on top oi a eiaiie. w

si HI

hill' le!Uiiii'_' Hill

.
:).". .Ml. .I'l.l

k l.v a niaii

of hi. ,.il. t.

frii'.'lil .ar to look in the iliieitioii o) iiseerti<'in the i-oii.lil i.ni ,f hi-

ii-ite I hat in whieh the ilaii^'er lay, I'ot deliarieil Imni

11. .1 iieL'li'.'ent in so inlin ilth. lih LMoiin.l of eontrihiiloiy ni'.'lili-elM

111' kii there were low hriil^ri"*. siiiee whei thi eraiie was .lii ,1.1

II.. Iia.l tlie rivht to suppose that tell- the tra.k than any ..Iher on 111.' i.iiil.

oiiM Ih' in proper oriler aii.l po- hit
t.'ili'

'illiai In trive

l/.i(..r V. Iluxtdii

him tiinelv warning I ls'.l!l|

V. /,'. r.

|'l'\. ( iv. M'P J.'ll. J

I

if .1. li. <'
I lsn:!i - '\ Insii.

I.'.s Mii-s. iji;, .'t-.i X. K. !l.')0 iilistin'jiiish- :t is n.it eonti ilintory ne'jli'j.'ii.

ill;: earlier Massaehiiselts ca-a'S nialter of I:

the f.iiliire of the servant to |,v the for.i

w. f.ir a swil.hni.in iliii.le.l

iif tl 1.' -w it.hii

. p a pio| 'r liMikout >

.

\ hiakinian, seein;; that the entranee ||.|

pliiiL' an e

lo -tan. I on Ih.. f.i.:th.

-t him in e.ni

tn 11 tunnel is hi;.'h enoii^.'h to piiniit ,.„._rj||,. (,„ die in- Lie ..f

,ife pas. vhile stanili ii;_' nil top if

.1 .,1 Ih.

of Ih.

train, has a ri"ht to assinni-. in the
\y: tl.ih'

nil... II..' of iiotii'i' to the eontrary tiiat
liii;;. in inakin;.' \v i eh hi

,lke III.

is iiijiiri l.v

111.. Inniiil is of siieh hei;.'lit thioii'.'lMiit.

;;„.,/., V. \<,v Vol-;.-, <>. <{• ir. /.'. Cn.

U •aiiyht hetwei'it tl r an I th.

a re-iilt of III.' \iil'liiiL; of a

I 1- llii N. V. (II.-,. (i L. I! .Ml.
ilefeetive illau In lol. />. . // V. \.„7/i-

N. K, Whether a eonilintor of a

.iijlit tlalli. w
is hi.,i.l a;;a

in|uri ,1 hv stiik-

,111 /'. n
\v. :!U.

I IS'.IJ .i .\. I), ill, r.t N.

IIIL' tl

"f a tmiiii.l. »liile seated
st a riM-k in thi

on till' I

nf til- ill.. se. wlU'ii

I'lii

r>t

ila 'T'

.\ eonilintor to uhoni has h.

il a sleep

ileli

la

he ha.l stationeil throii-h f

in'_' ear as part ol a ri'L'iilar

.-eiiL'er tniin is jii-tiii...| in

iiiisi'If that lie nii..'ht see the entrineor,

:i-;:'i:;t'ni tak thai pe-ltlolt.

issiiniinu' that -n.li .-ar aiel the step-

I,.;i.iil..r fvnill it ;M|. -.if.'

a ipi.-tinn fnr the jury, where the ally ilisii

1. 1 .... ti'ii.ls to -how that. iH'fore U'ing removed.
Vol. I, M. i S.— ,-,S.

r- th.il |i -lep havf Ih'i'H

V. (jnat Soilliirn

i-

im
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/.'. r,,, (ISIIS) S \. n. 12t. 77 N. \V. plr oir. «> dial nil nctiun fur

<:ius<mI l>y the fall of one of II

lull l In' takfii fniiii the juiv, w'

liiji;.

A Uiaki'iiiaii \\)i

;,'iin' (o a ^laiiilii'L'

o. t<

liii km
•ar. |ilaiii| llir |iilot plaiiititr is a roim iIk

thii'li. ariiT till

liiiu lailc anil Info till

i|i- lias I iriTi opi lati'il fii\ IIK

mil :i frit, was (Tiisliicl l>v

liail iKciilciit, uiiil tlip plaiiiliir iii

if isc of I IV lii

Mr III till' i-ar wliiils >ii:Uiiiv' at a low fiiiiiisliln;; safe apiiliani'i's fm
lit. i- ii.it j.'iiiltv lit siiili niplriliiitiiiy .In It. rliiir if .s'mii* V, /(. //.

.'Iii.'1'iii ill I lar a ris i.\ n v. y. :tt ('. C. A. .Viil. '.*! Ki'l. A

i( /'. A'. To. V. Mri'i.ii (ls!i7| 17 I'lX. Iiakiiiiaii lias till' ri^'lit to iil>

Civ. \pp. I'.ll. U S. W. -2

.\ litriiiaii i> not. II

\" nf a tilltali'

s matter of law. i.nlv of wr.iiiiii^' liiiii of tin

||,.^r|j^r,.||t III lakiii'.' liol.l of a pi if

ij'l

train to a low liriiluT, Imt oi

colli wlii.li lia.l I II splliTil for III*' iis« l,i, attinlion at tlir plan' wImi. i

of slioit imn to till' I'liil of a ropr pro- tnlc is locatril anil raiisini; liim

itr till' valvi' of a water out for danurr nlii'iiil. wliiif t!KJnl t.>

tank, nltlioiijili tlir <op1 was in fait rot- p: inv lias ail

li'ii. Ill 111, itii ,'ii'al

loptl'll Sllrll I iiaiiiirr ul

in;; its servants of approach ti

vi'iiii'iii'i'. Iiavi' narlnil tlir main mpi'. ;inil tlii' failiiii.' of siirli laakiiii

lull I I <(• I! \. A- v. i:il:i iiH lui'il .iiiil ri'i iliiT a warni

(
IH'.Ml; 'ri'\. Civ. App.l

lain

)» ,s. \V. !i:tl. his fill

lie ai-tion ot a kill ihih'

il to

ihiii within ii slinrt ilistii

ow sirviii;' an
il It,

\Mir\in ill till' liolil of a '.'rain -lii|i. i^t his fair tiirni'il fowanl it ami tin

iii|nri

:)f'

il liv till- fall of a n iiul>tr of

nam. ow III; to till' lireak if a lie-

ili-limtly visiMr. ilors not m
roii~tiliiti' c'oiilriliutorv nrL'lii.'r

fi'itivi' hiii-timj rliaiii. raniiot hi' I'aii

the L'loiinil that hi' was ;riiilty of lie;.'- Ill (

/'. »f ir. A'. '

,;:n. 17 s. R
II;

I i.iii

liy.Miii' ill not stamliiiL; haik iimliim atli .1.. <|i,-(iitiil on the ;.'ioiini| t,

the ilrik. while the sai k-

hoi,tell. Ii'diiiii 1/ V.

C 4tli

,l//.ii,

1. 1JJ4.

lss:i) 111

lii'in;,' hiakeiiiaii hail reeeiveil iinipli'

One
1.1

I in sliiiveliiiL' eimliTs initn

IS to the ilan;.'er. ami that his ;iii

hail app.ireiitly not iHt'n iliviit..! I

tv for attemliii'' to li

to 1k' hoisteil from the liohl of a hv anv other oeoiirreiiee. I

e^sel is not liltv of ne'.;li^.nri' 111 •ari lenter einployeil I

rirkiiiL' heneath the hatili while a ha;; coiiipaiiy is not. as matter of I.i

of eiiiiiers is heiii;; hoisteil. ami hy the of iiei,'l!;;c

fall of wiiiih. due to a we.ik liamlle. ho falliiiL'

inlrihiitin;; t.

IS iiijiireil, where there

iver an imp iiteetiil

ri".d(-rs ;i hriili,'!' earryini; a lii'.dr

Mil

he hi

hieli need to lie slmveled ii|i. and traik. wliile on his way to uml,. I

ilv hi

under the liateli while a Iki;; is

iitilied to kii'p from dayli^iht. in running; to lati'i t!

I'lid- 1.' vliieli III lis to he taken In lii^

Tlif I'liiiiK (ls!i:ii -).( I'eil. S4:t. );„ti l\mist/lnmiit /r I

(This decision was re' il ( IMMl l,-,4 I'a. rM\. •>{> All. A Ml

S C. C A. 1S,-|

I'ed. I7!l. on till

20 V
Liritiiml that

A pp. -\1 ,<) who was I rilered to take d..

neuli- wire extendiu;; from the li

that could lie c hai-i'd to the d
y lit II

e- a tree 12(1 feet distant, and iiii tl-i

tenilant was proved. The iplestioii of nt the end next to the p.d

eoiiti ihiitoiy M'''li''i'neu t dis- hciii;; that the pole fell with hiiii.

d.)

.\ii eiiip'

e Usual
the siifi'tv o

not he held Iie;.'liuent. as iiiiitl

itteniliiiL' to li ik in la vlieie he had no r.- u

I tl

has the ii;rht to rely that the pole was not sunk

le inaeiimerv 111 is I'p to stand wiOioiit tin .lipi-nlt 1

not reipiire I to anticipate daiii-'er fniiu wire. lUiiiid v. Shnrrimil !! Il l\

the falliii- of a ik l,v/i/i// 11 ill- (IsiMii 4S f,a. Ann. 111.". ;!0 I,.

V. Mrl'itiliUn ilS'.ir>| iiti 111. App. 1 14. 20 So. 2S4.

.\ servant if< not ;;uill\

that

eannot 1k> said,

a woikinan is nc

latter of law. tory iie^'li;;i'iiee in assiimini; tli it

.di;;ent in usin;; a ployer or Ins employer' a'jiiit - wi'i

ir for eariyin;; con for foiniin;; iron in;; an I had done their dii!\

of L'reat wci'.;ht. iipmi -la idards ilToldi

the point of eipiilihriiini of wiiicli is so Stunii v. /.'

narrow that tlio core> are lialile to top- i;i8, ;il Week

. which prn\ I

lil.s I 1 sslj I
-\'.'t

Kep. 7(ili.

1-^



on fnr iiij'iti.)

Ill' (if 111.. , ,,,..

jiiiv, «!i.n. t:.

iilK.rii. t! , , ,r

[iiitrit )t^ w
I

.

ill ri'li. - nl; u„.

rt ('tll|.!..\..|. j.,

I'H fur t)i,' \.,..;

V. /(.//. iv.'.

i72. A 1...I1. ,:

10 H-\\ i||-.
.

1.,

s 11 nii'.iii^, r.,t

tlic ii|.|.r..;ii!i ,,.

lull Ol .IMi.ll!:

wlli'l.' ll,,. I.!

in:.' Iiiiii !.. l". ,

wlic'iv 111.. ,.,

naiiitcr ut n m
ilOll tl. it \:[f\'S

11 l.iMkiiiiaii If.

iiniiiiL' i,'i'..'.i l.v

sr,. Ill,, lull,-

Mlll'C 1.1 ll, wii',

t iiii'l 111.. Iii!:,

iiiit ii.'i--;iny

ti(';.'lii.'. iMT. >;

V. /(./., 1 |m:i

.">!!. I i.iiMip;,!',

riiiiii.l I. Ml i.i.

iiin|.li' uiiiM':

at hi- ;ili.ii'i .-,

(liv(il..| l.y :i.,;.

to lli> .lull'.-, I'r

. I

1 Uv ,1 railin,!;

T of I.iw. .Mit'v

If; t.. iiijiiii.- i'

Icil UP- -A,.'! i.i

L.'ln\:i\ .'V.i <•'

III «'..ik. I'll.!

rat.li iIh- I| liV

kcM In III- \\"':'\

It. Cu. ilv":i

lis. A lill.l.:'

kc iloiMl ,1 :.'

top of a III!!. •

mil nil til- air-

poll'. 111., n-ii-'

uilli liiiii. r.ir-

as a iiiallii' ""

aMiM 1" ~ii|i|..-.

illllk -illlirii.Il^li

|. Mip|.iiit (if 1;.

,ull frll It. '

.-,:, -M-. I.. 11. s.

!ly .if rimtril.-:-

ii'iL' lli.il lii«i':i

a.jvnt - W..M- .|.
•

(inly ill IT... II';'

vom'..! (!.l...'i'..

-i!i I.. I. X '

iii;. A nii!i.:

S X-..-.]
NF.CJLKiKNCK AT TIMK 1)1' IMl KV.

wi.rkiiKii liavo Ih'i 11 ii.-iiig it \vi

accidi'iit..^

tliiiiii iiijiir\ nil In till' l.iiiK' (I.

bi:

f 111

Ir' t';is(-< (i< nliiii; willi n >i rvmit's iliiiy t'l ('.jiiiiiii' inin tlii'

iJlMiill I
.1' till inijiiiiiiicc-. u lili'l 1 111' iisi' 1 rliil|ili-r XS I.

Imii 111 lie ci'liiliiU'ril wilh lli'.-i' I'ilcil ill ll.i.1 M'ljLii.li. S^i i' aU.i ^

ill' K)

111'.

Mlliil. 1). ? 4."il. /(O.s/.

]r, will lie 4ili-cr\(il tlwit till' <'in'\iiii-t;iiii'(~ iinilcr wlilril llir d".

irinr (\\]iliiiiii'il 1m'('iiiii("< H]ii>licalilc ari' siidi iliat it may aUc \n- i(

(.'11 I'll I'll in a louicai1 iiiiint, i»f view, :i-i a ilinrt (Icillii-t jl'll t' I'l.iii till

:;iMnral iiriin'i]il(' lliat. ik ;;li;:i'li( i- <';iiiiii.t, !« iiii|iiil(il \>< a ,-ri'vaiil 1..

\vl I tiic cNi-ii'iu'c of Uio ciiiiiiitiiin.- wliicli caii-cil liis iiijui'v ami ilic

ilaii:;'!'!'.'' •natt'ii 1)V tliiisc ('(iiiililiiiiis were 11. It k llnWIl, CltlltT ai •tiialh

.rc'ii-tnictivi'lv. ;i'.i siiiini.

355. — and that the work done in connection with the plant will be

prudently done.— Amit.lur (ilivii.il.- ('"irii ai-\'

if till jiroimiin:

fi-|i(cial rcasmi Im' dnUimt;

a-! .-('I'tii.n I

lii-

iif tli<- ociii |-al
I

~ lliat,. Ill the al

imlili't n|i ililT. I'liit I'll. .tiiiir.

ii -crvaiit IS I'll titled. wlicii lii^ is iimli'i'takiiii;' any |)artirular duty i.r

I'ct.iii"' .niiv liar) iciilar mi'llidd i.f [icrl'iiniiino a cirtaiii pii n' ut' wurk.

Ii as~iimo that., in carfyinu mi tlic varioii.s ii|ii'ratiiiiis iiu'idriit t.i tlic

C'J.llilui't o f tic li\i-inc.ss, 111, til Ills iii;ist('i- and iiis cin'mi

iii.:.'ali\ iri^

i- ,u-.|aiiii'il

onntriliiilorv

1 l.v j.li'lK

m"_'li._'i'iKP tion fni'cnian l.v a ili'fritivr door nf

tliiii

it pi

alii.iliL' i.IIk

lilV »a^ ill

I..I.I wl.irll IHllVi

|.|i.-,.il; ttial III

liiiil.lii- Hiat it was ii

ICI' Hhllll -

s. ttiat llip pl.ii

lit wliili' till

lloWS. p.l~-ill;.' flli; ;lit rar swiiii'iTii ml war
111 sirikiii;.' Iiim. it is iml iiror lo in

f- stunt till' jinv that lie nail a ri'.-lit li

ll ili'fiitivi' was Iii'ln;.' piisiini

as tolil liy till' s,.air..lil Jiai

that ili'fi'ii.lant railii.a.l

iiillil iis|. ri'.isoTialilr i-arr to

11 vi^rtit : that U- that its <'ar il - wi'ii' in a Yvi ihlv

1..1.. •jiitiiiL' iliiwii upon it 111' li'okril omt -afi' 'ii'iililion. ami that the jnrv. in ilc

ti.|. -i.lc of till' VI—I'l to s,.r if it was a II ti'i'iniiiii till

il.l

,

111 it appiaii'il to 111' s< 111 that forv nrL'li'ji''ii

ipi..-t ion of 1 lis <-iinl 1 il'ii-

liL'lit con-iiliT his iii.'lit

iiUiir pi -» who vii'Wi'il it from to ciiliilain this pn-iimplion

iliiV..|viil

iii.|...l tl

1 .;.. ri'.'.rii

iliri'itions

IP wroii"

1p lilii'il tliat it ,(/'» <l I. A". v. Ciilirn I IliiMii is;

r,i,I<!, ,1 111.

SI'.I ll'D-fir Co. (ISIU) SS M7 111. App. :!:».

::f. ."iS \, K. I.'i.-|. .MliiininL,' (l>;:i'.ii

\vi-. 4 IT. r.i) \. w. siiii. II it iirL'liL'i'iif. a« nialtrr nf la

\\l (li'ii ns.nl. who was pnL'a'.'pil in to paiiy a iiakcl li'.'lil into a iiiiiip tun

IIL'LIMLT '1 tl'I'TH h fl r a watir main wliiro iii'l. whrti till' foiiiiiin ~i.rs it iloTip an.

I

1.1 was Miliil, wa.'* orilcrpil to an- iiiakis 11o rini.ii . /. l/.i

(illi.r palt of '1..

,11

ill. wliii'li liail l.i'ii ''.."' C' (1 1!. 1>.. Is I I'i I.. 1;

.Inul; l.v i.lhiT woikiiii'ii. « liiTc

ami 111 1(1 Iar..'i''\

..I ;;ia\i!. tin' fai-t that lio \

111.' I...||..ni of till' trpni'li tn

thp

.-nl llv, L.url, v. t'liintirtlrut I'irt

li.lli.l p..r

Icsiu'-

it. and liad a j»(i(m1 opportunity

I!. Cii. (l-^s,!) l.!(l Ma.-.s. I. § -.l-Ii, niitp,

' \lrl)..„,il,l V, SiriiMn (inni) 2.">

111 niiii... tin' cliaTiL'P in tlip phaiai-tcr Va-h. 111. i;.-| I": rs!l. a Piise wliprp

till -lil. is not sniliiii'iit to ''larjrp liini. u.nkiiK ii 1 ni|.I..y('(l in loa(Iin;» a ship

as a n.ittir of law, with contril.iiloi v liol n-d tl"' ri-'jiiifr in a.s<'piidinir to tlip

Ft. Il'fiw.i I'nit,

I'lii'ii 2.) Tnd. App. r,t:. .-)R X. V.. TIT
I'l an option {or the Uilliii}; of a -vi-- li

il.arf

f I hi

I.I III iiip (javp way uinlpr imp
vliili' lip was ttipping from the

U> Ih'

I : :

111

^Mmmm
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far as t.licy can attain tliat result, l>,v tlic <xcivi>c of i.ru|)cr caiv, a\,,

snlijiriiiiiT liiiri I'l alaioniial ri-li> ><{ a tniiisitnrv cliaracltT.'

Tlh- cxicnl \» wliicli 111- may r«-ly iiixin llic assiinii>tion iliat in..]!

nn-a>nr<-. will U- tak.ii u< sccuiv lli^ -al<'ty is ininiarily u (lUoil. n i

tin' jiii'y.- lint sec next sc^'l.inn.

SuMic of till- cares in \\ liicli it has. on lliis frrnnnd, In-cn licl<l iiiijiN

fiablc to declare tlic sc! .ant ;;nilty ot' cuntriKnt'iry iiculiiiciirr. ;is

matter of law, present sit\Kitions in wliicli it wonli! liave liein |.i-^ir

caliv ini|ins-ilil<' tor the servant, witlmnt institntiinr special in<|iiiri

wliicli would have heen (|uiie ii npatilile with an expedilinu- |»

fornuinc<- of his work, to have ascertained that he was ix-inii e\|, -,

U> a daiu,'er aiiaiii-t which Ik- >liouhl liave l><<n protected.'' In ..ili

cases tlie essence of the siinatinu is that his rclianco upnii a \>yf

j)crforniaiu-e of their duties hy his master or his fellow serviin:- 1.

him to omit certain iirecauiions \vhi<4i it was in liis jMiwer i.. i;il,

but which w(<r'j imncce->ary if those duties were properly i«rl'..i iim •

"•nnc iMiiy. witlimit fault of liis own, 'For tlio iiiir|io-.r-< of iinly c.ip; i

bo in ii sil\iii(ioii wlicrr lie iiminI ilinn^' ii snii witli ttif il(<i-iuiis in llir |.r'r..!i

pcriliiiK alti rn:\tivc. Tlic iIci-'om' of dan- Mil. title-, tlii' riiliiii.'s r\ciii|ilit.\ in',' l!

fjiT, the »ti(-» <if <ir< iiTii-lamrs, llic (\- sitiiatidn may ln' imaii^jcd iiii'li r thr i

IMHtiitiiiii (ir liopc that (itlii is will fully Uiwiii;; liiaiK:

liorforni the diitii's n-lin;.' on tlii'Mi, lal DnirKia inriiirnl hji srrnniN ,

may ill! have tn Im' conT-iilticil." Mimr riiuii-l in titr (ijiiriiliiin iif Iran,-: T

V. riiniKfliriil 1,'iiir II. i'o. (IS'.ll) l.'):t cnw on a jias-in^'iT train an- n^t 'jml

Mass. .'{'.IS. 211 N. K. !I'.I4. of iirL'tiiri'iiri' in assmniii;.' tliaf tlir n.

- Hnrliiliimro \. MrKniijht (lllOl) iTS (i;t a fn itrlit train wliicli Ins |,,--. 1

Mass. HI. .")!• X. v.. H(t4. uivcn point a sliort time Ik fun l!;i |.

' .\n cmployi'c of an clictiic-li'jlit com- s<iii;cr train have not left <ipiM a -ut

puny enf.'a^'e(i in Irimminj.' clcctiic lanip:H which it was the iliily of sii, I, ci, v

during' the daytime has the liL'hl to as- clo^'. Cliiniii,, ,f- .1. I!. Cu. v. // i,

Mime that the wire used for liuhtinj.' a (IS'.N) 17-J 111. Clll. .Vl \. K. l.".! \'n

house which he is trinimim; is dead, and im; ( ISIMl) 71 III, .\\'\<. U7. '' i- i

that no ne^'li^'cnt act of omission or the iniy to s.i;, wIk (hei a lnr..,ii. i .
^

commission on the part of the employer <;iiiccr was ;.'iiilty of conti ihnl"i>
:

will e(nitrilMite to make it a live one, -eiwe, pieeliidiii!.' recovery for lu- .1- ;i

where the trimmers are not s<'t at wort; in a collision hetwci'n his tuii. Mid s

diiiiii^; the daytime trimming' lamps on other t rain at the i'io--.iii:,' of tui o !:

live wires, li'inuiiii v, /{ii/.s/i I'Jnliir in assimii'i;; that the eni;iiicci "i :<

l.iiil'l Cii. (IH'Mi) 1-i .\pp, Div, l-2l>, VI train approachinu' on the otlri ii..

N. ^. Siiiip. 71ti, .\ppc:il l)isiiii.,-.Ml in would avail himself of the o].i .i-.nii.i

( lS!i7l l.")2 N. V, i\l. M \.. 15. .\. Iil">. to oli>crve the rear portion of l!i.' fnim

41! N. v.. 2111 A carpenter sent diirin;; train. alVorded liy a clear \ ! >v «li

the dav'iiiic to remove a lamp from an pa-.iny: Utween oh-triicti<i:is on tl. -i

elect ricliL'ht tower is not nc'_'lii.'ent. a.s of the track which prevent. .1 Wv •

matter of law. in aclinj.' on the presiinip- cea-ed from seeiiif; the other tr.ne. ni

tion that the current will not he tinned failing' to send a lla:.'iiian foru^nd '" ^

on at an earliiT hoar than iisinil. fo/o- certain whether the cros-i.i- mul,!

ynil,) r.hrtric Co. v. l.uhlirrx (1SSS) 11 siifcly ma<!e hefore pro<-eediic_'. W ''k

f'olo. .)0.-,. Ill I'ae. 47!1, A s.rvant is v, /(/'i»/».t ( IsliS) .-.<• Kan, I 1 .
.

'iJ I

:

entitled to net on the presumption that SO, An en;:ineer is not m'<;lc-'i ' 1
in ii

tlH> niastpr ha-* done his duty in re^'ard st.ippinu' at a station to iii.|iinv ..I t

to asecrtainini.' the existence of dainier whcrealH>iits of a train ahead, n -i.n

from nnexplode.l Masts, Kilhit v, r«i- Leinj; there .lisidaycd mcmi"- i oH

Ik Co. {.\>.^',) 7 Mont. 70, 14 i'ae. Ii:;:!. Init a clear track, and to ^o .i i. Hm

t|
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A'l.itlifr sitnatmii iii w lii.-l. )111(' IfhlSiltliMl I it vi:;i1miii w silwavd

.1 cNcU'iiliic is |>r('s(iil< <l in til -(• l'll-<-> III will li he liihl na-Hii-

:;i'iill!|i Is for licli.Aiii- that, if li.' was llirrat.ii.Ml l.v sum.' traiisi-

,{ T. <' K. I'o. IIkiiji „s {VMM) :!IMi 4.'! N. K. •'ilil (net inn ':iiii>t nn-

r. (IV. \\ ! 4:)i>. •>•> S. \V. "44. ulliiT ciiiiiiiii'i.v I.

I 1,1 lllllKJII.^

.il.iiii} I'll ill- 11'" lit i I II 'I If 1 1 'I

ilitt^ .\ iiiriiil"T iif II tr.uk

7..S.— an I'li'jiiii' willliil.' Ir

A iiarktiiaii «(ii kiiii: at tin iif a-. ir.|uiiiil I'V till' ili-«liar

;.'. >(11lrk liy

ir till- traiic

..f lii-. 'Iiity,

ilmacU ii .|U-tilic.l iii a^-iii
l«i) ta

llhit ati ciiyini'tT «i II (il.iv till' -.latiil'ii.v tiilHiliiiy ii

i* iiiit . a^ iii.itiiT (

I'L'lix.Il.

;,l.ltl' to ciillli' ti> a

ti) a~iirtain «

l>l>riia(liinK ""

lull ^lii|) Ill-ton

lii-tlii-r any ollo-r Ira.k, ami no »ai iiiii'.' wa_

till- iitliiTtrai-k: appioailill ot till

„1 till- f.o-l tliat 1
irki-il for livf il>iial raiiv i-M-li

i l.nv. viiilty of i-<)n-

-, «lii-ri- 111- niiiM not

alonu the

ii-ii -if tlie

iiltliiiiii;li no iin-

,1 wliv 111- -lioiil.' not

uliralili- ili-taiii

liniiti \ut lioiit liHikiii;; \vi II not 111" lii-ar or till- train. I."l.' >'" .( i;.

1„M i-ontnliiitiiiy ni-^'h;;i-in-i as niatti-r /.'. r. Miiifliii I l>^:i:li -"ill illiio ^t.

,.f \.\\

IMil

III. II in;j

Slii'iii r I'liiiisiihniiiii >'ii.

l.-lil Inil. 17(1. 2S \. K, (ilti. 1

:i:i N. K. 4(i:i.

Tin- i-onti iliiilnry n
1 :i.-.

on-imli-il in (
ISit-J) l:t(l Inil. iiTvant was

-:ili-_-i-ni

li.lil to l»- lot

i.f till

till

:;i N. K. 7T.">.

Wlii-n- a tiaiii «

Vllllo ttU' t'\ lOrlH-l a-, tliat 111- wa-i

liit-li stnii-k a sciva Tit stunk liy an i-nyini- wlmli i—m -.1 in

iliili- 111- wai i-iossin},' or win kin; .jiiorwav (-lii-i- \' I a i-io--- iiiL' iivi-r w liii-li

till- tiark was niiinin; at an illi--al lir w.is' ii-.|Miriil to inn a wl UmIiovV

1. it is

iiriiiii-tain-i'

-1" ilv iinilrr vi-iy i-\.ii-|il imia

s that a i-oiiit IS |ii-l

I sj-\(-r

•ll v\.iv w

nrs i-vi-rv ni'.;lilit : th.il till- ill!
ll til

as iiliM-uM-ii at till- t Mill-

ill ili-ilarint:. as a niatti-r o f la til, it In- fi nil <-\liaii-t |ii|ii ili,^- 1 \ It that

iltv of (-ontiiliiitoiy iii .'li''i-iii ill hr hail U-i-n ilv lliiii- ni^;lit<

l.iilini.' to o'lis(-iM- it in tiini' to I ^•ap.- Ill-
I
lior to tlii-

jmy. Si-<' \iisun V

i:. It. cii. (
I'-'iii'i

l-'iil. 7:tl : Srinilfz V

(hliiiiiK it- v. tiini-. an i-nyiiu-

4(1 C. ('. A. (i7;i. Hill whi-n In- was |.;

iihiit : that, limine; that

hail ronii- out only oni-e

_' ; ami th.it on the

Cliiriiin, it- .V. W . U. oii-.isnin in i|ii

i1h7S) 44 Wis. CiiW. A lailma

lan is not ^'iiilty i .'li;;

ll |ii it ami ;; ni-n hini warniu-,'.

hail |inii-ih'il

Ittlldihi in

III
,
llHHIi 4(1 f. C,

ni,itli-r of la

an i-ni;ini- inovinf.

\hiii- hi- wa« stun k liv ^70, 1(1(1 Ki-il. 4

at an unlawful la'r ol

-ll. wliih- III- w.is stanili till

\\ hi-io a si'i vant is woikin^r on a traik

iliiti- hi- is lialili- to 111- stunk l.y trains.

I link loailin^ his n-\clv<i'. an 1 Willi his anil in a
|
ila vliin- 111- caiino t -«-i- thi

ha.k to snih cii^'ini-. St. I.I

II. K. I'll. V. I'.iiiiiiiiin (IS! Hi
I

l.-,.V 43 N. !•:. (iJd, AHiiiiiin^

:'.ii.HI. Aii|i.

Nil |in-smnption o

I. i(-
7'. a|i|iioailiin'4 iiiilil tiny an- unilr rlosi-,

ICil 111. hi- is not liiiinil to i-\i-iii-i- ^.'iiatir lani

- aili-i|iiati- to pioli-il him
vi-ioTi hail ln-i-n in.iilr for

(
1S!I.'>) (10 t.iaii wi ilil III

f (-ontrilintory in-

il piopiT pi

;li- i.M\ iiiL' him

I'l-nii" is ral-i ll liv (li-ilarati w hill iililh-il. I'll II

to wliirh hi

\,,i Villi.- r. ll //. A'.

iilli-;;i-s >«il)slaiitially that tin- plainlilT, /'• '''

ar ii.spi (tor ill llic oniploy i if a ra il- V. ipp.

l.S!i7i 14 App
It is to

Div.
' till

:!4.1 iU N.

way conipaiiy wnn h wa.s 11- iii^ tin- vaiil whi-lhi-r a si-rvant in a railway ii-h
]

jury tn s.iy

-h pit

nilltlv wlth till' ili-fi-mlant. was miiiri' ll uaH 111 .'li;;i-iit in

f tin- fart that a loioniolivc appro. iiIiiiil'
hy ri-.ison o

i'thI I'iirs of the ihfi-mlaiit wi-ri-
]
ilaii-il in I pi

1.

thi-ri

failing' to iliscoviT an
ill tiiiK' to os-iinolivo

>|.li- of a custom

till- hanils of im-xpi-rii-iui 1 ami iii.skil- of till- >tatiiin vi

ml ii\-iiits. am:1 liai-ki-il tliroii;.-h the ninlivr s 1,1 hi

a
I

•ll. without a li(.'ht U-in;.' ilispla

•rsim statioiicil on the ri-ar

-ll.

Ill of
MM

till- train to '/\w warning of its ap- towai

ll fur the hi-tis of loio-

ntiniioiisly nin^' while

ish pit, anil that on the

i-ion ill niii-stion the loioniotive ran

Is the |iit ,it a ^'leater than tl

roaeliiiiL' thi

nioaeh. anil that this iK-eiiin-il at a time "smi
1

. . . , . . 1 , , . _ lit'
ad lit spi .,1. Siilli

Mliin anoither train, with its lull l>S7i 44 linn. •iii4.

7 loija

iii2 anil sleain eseapin};. so a- to ni-own

till' nm-o inaiie liv tlie haekinj; tiain. was
.\ hrakeinan is not jiii

hi

illv of rontribu-

li.rv III irli;:i ill'-, when-, in I'lmi
I

-in" from

CIiifIiihiI. C. r ,( SI. I..
train alter

R. Co, V. Kcinochau (l^'M) 5."> Ohio St, »wiuh, ami going ou
ilaik to throw a
ula-iiil to .nuke a

I
>

! i«

' Ml

II
ill

11
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; 'I

iwc-Miiv rniipliti;- t r' ' lit-* tr.iiii "IF m|i| li. >'i.r;rv V. tlnnt ,V..,//. , ;,•

tlic tiink III .III ii\iriiiii' l.i-t li.iiii. hr I,,, illiiiiii M \liiiii. :|:17,h| N \\ \\\

sll |i- illti' 1 linlr ;lll.l i^ • :;• iiM'l lnrnl^^. A II,nk |i'|Mil.l it lint in ^ili-ilit II, ,1,1

till' ifjlllrrr <illlirH llftrr llilll willlnllt ill'; nil llii' .l-.-lllii|il inn tiiilt II I,. I ,.i!I

WllilillV fill- |irii|iiT •i^'ll.lU. Ii'iihii,'!:; V. ;\- I. Ill' llilll,- U'dili' llir .l.iiiii.'.j

l.iniisiilh .(, A. U. C'l.
I \^mi :;ii Kv. I

.» 'i.i/': v. rlin^ni,, .1 \ u, /,

Iti'ji, hts, i'» s, \v. 4iri,
'

,-,'si II \>,,,. (.IS. A -..li,.,, i,.,i,j

i lir I'.irl tliiit an )'ni|.lii\i'i' wlm »i . kii::; mi n ^iilr 1 1 .ii '< in .i \ .ii ,1 |. ii,,i,

liii'li r II r.ii- nil II ^i'liii;; III ilii ^iniii' UMlli, ii- iilIIit nl liu. ni ulii.'i^iil in i'l\ii,..

nniillrij In -.llltinli .nniinni' rii'.ir Uli' lar ll|iiin lln' illlr lili-rlMinri' i.f a iil»I..iii |,.

ti) watili I'm a|i|iiiiiiiliiii'.' Ii.iin~. ilni'i lin;; llii' l.ilN at liMi.iiinli\ rs u|,|;,\,:

nut -llnw >nrll emit I ililltiil V lll';;li_',lUI' t lli\ a li' lllnxill'.' al.nlll. /»/'..
I V.

i\t will |iii'iliii|i' iiiiiM'iv I'lir an in|iiiy <'Iih tiin. M. if SI. I'. I{. I'n. (Is;:!. 47

caii^'il liv iilliir call riinnin;,' oiitn tlit) \\ i-.. I.'IH. > S, \V. I'.M.

i-iiliii;;. w lii'ii' it in iil-n In i'\ iilrniT lliat A .tatimi iir-i'iit j« iint L'nil'y ..| .m,
111' liail 'nntilii'il till' yaiil nia-trr lliat li(> Iril.iitniv ni'f,'li;.'i'in •• in ail. mi. in _• i,,

«ii» at «niU ini llir iiir, ami linl tlnii-- pa^s liitwrrn tvvn m,. n,|\iii^ ii| il,..

full- II liylil to sii|i|in.c tliat iin riirs riiiuiiiL' nf IIh' Ih'H. a-i li'i|iiii i.l l.\ . |.|i

will I III III' ^w itilii'il nil till- si, I in;; « il limit nam t'. tn appi i-,i' liini nl' tlii' ap| 1. !; „i

iinliii' tn llilll, ni- that, if tlii.v wi'if Ml an I'li^'inr wliiili lie km.u- i- ..-i i!„-

sw ililii'il. tin- opi'iatinn wmijil lie ciin- Irark Inr tlir piivpi if pii-liiii',' . u-, i.

ilncti-il in !i rrasnnalily carrfiil iiiaiimT. i;i'l In r. u liri r lii'lmi' inakiiii.' I lir iilii iii|,t

l',i:ii;i \. t'( idial li. vii. (IST,-)) 41) liiwa, lii> limk-, Init tail.-i In ili-.n.i il. ,i|,

out. pin.ii'li I.f till- I'litrini', ulii.h, uiii,.,iii

U lull' till' plarc wlii'ii' 11 car ri'p.iiriT riiii;in;r tin- l»ll, piislic^ lli,, ,11, 1. ..,!!;

it (iiili'inl 1.1 wink i-. nut iii-i r--ai ily nr it. raii-iii;; liis ilralli. f.n/i, (
. ,1 .n, /,

inliiii'iit l\ ilaiiL'i'liii'«. Ill' lia-* a ri^'lit tn I,'. I'n. v. IhIhiI I Ism.-,) 1| f..^. ( n.
pii's I- lliat III- will lint 111' (\pn^. il ti> App. J!i7, :tl S. W. -JUi.

iiiiiii Ti'-saiv ilaii;.'rr, ami that the mas- In a ca-n' wlirrr an i'nipl..\.i- wi,
ti-r lias ii-iil pinpiT <-aii' to rciiilir tin- •.tnnU, wliili- cinssin;; ,1 ii.i.k l,\ ih.-

plari' wliciu Ini is to work ii'asmi.ilily rear siitinii of 11 train wliiili lii.l l.i. k. ii

safi'. I'ljiil V. Siiiilldni I', t'u. (Is;)!l) in iv.n finni an miiisiial caii-i. 11 i...-

211 I tall. UKI. .)H Vm: ;t2l>. I.ilii tliat In- was iint iii'-li-i-nt in ^i- im

A nijilit waliliiiian is not i'liar;.'rMlili- in;.' th.it tln'ri' wrii- nn ntln.r imi- ."in-

with <'ontriliiitmy ni'L'li.L'i'mi' in f.iilin-,' in^' .ifirr tlii' fnnit siili'iii lii.j
i

:•-

I

to antiripati' tlir traiislVr nf i-ais unto li.\'. linlfiti v. /tiiytun i(- .1. I!. ''", l^*''

till- M'pair traik l>y a llyin;; -wil.li. lis .Ma-s. II:!. 1 I,. U. A. ii;is. I'.i \ |;.

wlirre tliiii' was no li^^lil on tlir lai^, |ii(i.

•iiiil no iiiitiri! was ^ixcn of tlicir ap- I n a;i mtinn for tlir killin;; of a li,i.li

pinarli. ami llir tran^lVr. cniit rary to t la' w.ilkn li.v a train »liiili M|.|,r.i i. ! . 1

Usual rii-tiiin. was niailc li.v an I'li^'inc frnin tlii' ir.ir. it is mmpiiini 1.. -i, v

wliirli uas pii-liin^' rars as wi'll as ihaw- that thr -l.iliilmy si'.'iinU u. i.- n..' :i,

in;; tho-i' whiili wrir ti an-.fi'rn'i|. (Iiil- rii at a hi-jliuay (•iiw.inL' ', nl a n li-

tishiii, II. cl- N. I. U. I 'n. V. lliiiKs frmn thi' ii"i'iiliiit. mil as ,.li..» i|,,_- .1 ..il.

Ils'.i:ii -Jl Ti'X. fiv. App. :!4. .'ill .s. W. >taiiti\i' ri-ht of ri'in\i'iy. Iml .is t, .1 !

1124. W hrri' pliiinlilV. a sntinii tiami, in;r to iii';.'atiM' want of r'ur ami . 1 iii"'i

kni'W of a riili' ri'i|iiirin;.' two ri'itain on tin- ilni'aH'irs part. //ii/^i,.i,," ,10.

trarks to lie krpt cli'ar lor trn ininiitcs .s. IT. /,'. Co. v. .l/.v.,/i i|s!iSi ...' \' ]'..

iN'fnri' till' tinii' of two i-i'itain trains, 2:,:;, 7:!-.'. 17ii 111. 471. AllliniiiiL \^ •'

ami was injiirril. wliili- walking.' almi;; 71 111. .\pp. "14. Kv-.li'iiri- tn «!i..,v ii..,

mil' of siii'h tiaiks. I.y an rirjiiii' l.iiii;; ilntiis of a fort'inan with nlii.'i'i, in

prnpi-lli'il alon;.' sinh tiark in vinlatimi kcs-piiitr tin- tinii' of trains ami si.ii inn.'

of tho nilr. an iiistriirtimi that thi' rule wniknini of thi' apprii:'rli nf tr.iiin i- ,i,|

was in.iiK' fiir the ilispatrli of ili'fi'miani 's niis-ilili' iipnii tlic ipir-limi nl l!..' l.l'H

liiisinrss. ami that plaiiiliiV hail no ri;:lit iri'iii-i' of a si'i'limi liaml wlin hi- -'nil;

to r(-l,v on it. is crroni'inis. hiiiiinid v. liy a train wliilr workiii'/ iipmi I'l, ir.i,l.

Chiiiiiiii c(- A. H'. It. fij. (ISiili) S,"i 111. -.I'mli'i- till' fori'inan's iliii'.i i.n, '

App. l;!S. ,v/„r/,- V. / (iimi /'. A'. Vo. (ls;i,-, 1
..; Kim.

.\n cniployi'i' in n yaril lias a riiilit to -J-iS, -\> I'ar. 724.
as,,iiiuo ih.it till' I .,n.i..iiiy'> .i-. hi-, ill Wiii-i., a sw ili-tiniaii simi.iN'i 1 i r

rliar;;!' of lars allnwi'il to ilniji iln,vii a man. who (Oiitrolli'il tin' niaiiii,i! i'i.i,v-

traik liy ;.'ia\ity will i-oinply willi Ihi' in;; of all the swililii's in .1 rul:"!,!

('ii»loni of stalimiin;; a iiiaii on siicli i-ars .\aril. to tlinnv a ci'itain switih. ;i'i'l 'li-'

U> warn persons on the track of their tower man threw a wionj; swi'''i, iiir
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nproncliiiiK triiin til run iiLMiii'f i-* I'liilo Ti. .ml tln'V ;ni

till' -iL'" il iiian. It IH rrn .r to lIlH'tt a lIl.UM. Ilir .|llr-ll.ill «l,.tll4

„1..t,Hl I,;

,111 rlll|il>i

r fur tli<- ilrfrihliilit, |Ihiiii.'1i iI"' w.i, -iiilty d "nt I
ilnilnn I -li.'''

Ill wilt iivcrril Willi iiii

v-ii.rm \\ii-< rii:;iiiK. i> ii.l till

lii.in t.iiU'A til i!"

tr. mill ili'iir 'i

riiM'riii;: it

tn till- fiKit ii( II"' Il

III n lining! ^ilAiiM i.ir- l.i I'lill ;i rimi'li'iu'

'lull liiii. illliuiiL'li III' km ,v lliiv uifi- -.11114
^ ' . . . . . .' ^ . I

Im' 111 il I I I, n 111.' I. Il-Inti ,,f |l|i

,1V thr iml il'

Im

Itt^rf wwitrli, wlii.li «.iiili| 'il

him tliiit lii* >*iu'iiiil wii- imt -n

III' in.iv li.

.1 I.I. 1 I. II I!

I.. .11 |ii-mi' .1 ITI

nU'\

i)iii»ll

,1. Wflrll V. \<

lll.ll lIll'V VMilll'l Mill I"- Ih'M'l

>•.</.. \. //. .( IL..I1 111 l.lil

'/,'. («.
(
I'.HMi) I7il .\l;i^. ;i:':l. N.

II III li.'/i'lli. r, A"/'i

lo'iT I :.-, Ill \|.|., 1'".''.

]'. 'II'*.

WliiTP p1:iiiitilT> inti'-tiiti'

A 111 ,il,. 111. Ill in|i lll'l uliil. .1.

Iiriilu lint; I'l'tui'il

.iti III iivrlliiki'ii l>V 11 ti-iiii-. iiml -liimliii'J '''H i- ii'i' ^m
.mil II

.tiiliii

killnl, wliili' 1111 a III *lli' Iriuliiii.' Il

liriil'' 1 wliilr iitli'inlitiiik' t" r'» lii"

II liu! Ii.ili. lli'_' lll.ll llii'

i.lii. i.ii li.iil not I'lMii' ii|"iii ilii' iii"> in;

a liirv II' 'J 1

'<
1
iliill'iirm a slmrt ili-t.nu'i' I nun I" :i|'| h III.- lir.iKi 1.1 lll.ll till

li.'i'nl iif liiiii. till' triiin wlinliili' «liiiw- -^imhI "h- i

'' Hint till' train, wliidi w rnniiiiii 'In' 'ln'.v ""

\\ii. mil |i'«^'ii.il. Ml. .'I.' il "IK
I i'ii-li nil 111 III! 'I iitiir

411 iiiili~i an liimr. wan liiiiiliil in a -| .1 II i;ii ll|"ill

.if -J-i 111! \v>. wii* .iiliiiin-ilili' an ln'iiiiiiii liiaki-^. ami tin- Iniik. iiiui I" li

;m.| .ipiiK 111.

"I III

I In- l|lll-ltl' i)f coiitriliiitiirv iifu'li

nil' .(• V. A*. ' .s', ,(,. ,'/ ^,^/
lU.lll t.i iIh

.( /'. /.'.
'

Ih

I l-'SI I.

1
1'liHi) il Ky. L. Iti'p.

^:i'i.

S.'i- nUn niito ii. iiifrn.

(CI Ihiiuiiis iiiciintti in rnui^lii"! nr

li;ii:i, ,'i.-| S. \V. .V. W. I'':l. I'l.nii.r Aciu'il 1
I-

II j;l N. W. -'i.ii.

A IiiiiImiikiii i> II.. I L'lii llv ..f

-I. :i'.>

iitiilii

tmv iit':;li;j. HIT.

ufilniii I'lilii'tii I'll -\<'t;li;.'i'ii' is tiikiii;.' a |..i-itii.ii

i.f l.uv. ill

in fi..iil 111' III.' .Ii'i»-

111. I a iii'ii'i^iu y llfl'M iliiri' a I'.ir lii'inl nf Uiili' ilUii l..i.k il

ilir. iifti'r liavinjj nivrn till' -i:.'ii.il to in fiiint nf it iiiili-im.i ii'L.' In li\ mi mr

till' triiin. tli.iiitrli not on tlir ii-iial rm k in .ml.'r tu >t..|i 1I1.' Ii.i^.inl iii.>-

Ml.ll

•i.li-, as tlip train was on a iiirv III li if 111.' 1' '.ir -I'l 1 mil n f I III' t nil II.

Ii.uinn si'i-n liin >i''nal1 coricrtlv ri'iii'iil.-.l wl.iili In- Ii.hI iiik .iii|iIi''1 fimii tli.' fniiit

l.v 11 Irtaki'iiian, str|M ii|iiin

.111.1 i-i stniik liv till- tniin tliriiiiL,'li iiii-i- li.'iii I-

i

. ''I

ill.. Inuk. |ii.rli.i

11

I'l

U in:

.'liiil \u'' ri'.in TV for in j. Ml. 'I

jlil I'l'twiTii -ii.li 'In

I till' sitriial liy till' I'll- lii':iil nil. I llii' <li.i
i-tan.liii).' 11

..r. Illlrl.lril- V. fiillnlt llillll U. !'•

ihi'.i.l oil I 111' 1'

1.1 111.

I 1'<>4I lU Iowa liilit. 21 N. \V. Ili:i

l.niki'imiii is not iH'Ci'ssarily m ,'li''i'iit ill i.U'.li.'iii'

>|.'l.|.i

111 '

._' Ih.. innil

.li'r^ III till'

ill. .11. in

ilnlili tiir.

ti|i|iiiij.' from a <'H r wliiili lia.l U'l'ii wliiri' Ilir linik.imm kn''« llii' H"' 'H

kuk.il fi.rwaril ii|..in tin- tr front L'i -r li:i'l '".'ii in-l 1
mli'l '" ''l^'

iif llii' moving < ii^'iiK' w lii.'li III' liail >i;j >iili. ini.k 7l/,^.

all-.! Ill Hliip. aii.l U'lii'M'.l lia.l .Inni'

I'llll'llr V. Cllilllilli, A*. /. ii /'• A'. ''.

(issi) Cil Iowa. III:!.

Will

ll'.l. IM

il .\. \V. liis.

n liraki'iiian liiis allcnipti'il to from 1

1

.•v' A'. (•'.. (l-<'.i."ii 111 .\l.i.

ii'.'.i.

ilitl.i! t.i fiml

ii. i'\ iili'iii'.' 111.. I a liniiian "in
\\ h.'ii' Ilir jin V ;iri'

lie cnrK, anil tiinlin;; tliciii niiivini: lianiHiii'.' .Ill rnpiiii' iiii'lir I lii' ilin. I i..ii

fa>l. lias siirnali'il tlir I'li'^'ilii'i'r tr

lip, anil, without waitiii;.' to sn
I siiii.'i vi-imi

th.

-if I 111 r.'L'iilar I'li'-ini'ir,

fart that a lirakrin.iii, « In

vlii'tliir his sii'iial was olicyi'il. inaki's a w hill' inakiii',' a ipli

111 alti'inpt.

iiiinrc.l liy

Ir.'iiiaii. liiirw
al i.s kill'.'.l. hi- in not lh«' <'aii'li'— iM'-s ..f Ih.' I

li;,'rliii'. as hi' thai lir was hamlliiiu' thr ciiL'ini'. will
L'liiltv of cintriliiitorv ni';, ,

lias ,^ riijlit to liclicVo that his siu'iial iml ili^.iMi' liiin fi.'in 1
I'lliM 1 III'.

\i!l !« ill

(;.!

'iliati'lv ohi'Vi'i

K. I. rf /•. A'.

Ill ii'j.'s. ir.a-ni 1.1' li.nl

(ISS-J) .")S -iinii' Ihal t!iP .irj-iinir \\"<\

l.'.o. I'i N. \V. 'JJ'i; Mrliiils V rh, nr.linar\ i-an- 111

/,./. <t /*. A', f. (ISSl'i) (i'.l Iowa, nu'iiU 111 tin- I'li'jin

iitii'lli

_'lit 1.1

111 I'M'I

till' 111

./ V. l/i

l.-.t. :;s S. \V, ri. Ji: SI. I'. <( .^. St, . I/. A'. <;j.
(
is:iii)

.\ ir.iiii ciinplrr who is injiiri

', I'lr; cars uliiih an
ml .if a known riili' of tl

il U'- t\)l Minn. !><!l. U-'i N. W. HIS!.

:1 il • li-l

11' I'ompar.y is

S. .' al-<

(ill 1)11

^nhil. i.

fx (.(lis../ /.'/ iihiirls n'i'ivr

illv of lii'.'lii't'iK'c. liiiliiilU.C". iitih'iil III" I. h I'lii.y f.ir inji

V. n'turi.^un (1>*S4')' 7;i C.a. 744. Whcro rii- tn a Iniiniiian from a ^-iiy sirit.h.sl

a hiiinptT on one of two adjoining cara across the track, it is proper to refuse

I I :i

1. i i
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ll^l

l\ ii

*">"'"-""'-","•""' I" 1.1 II, „.„.., //,„ V. l,/.„„.«,,? !/,„ V„ .,,„
1" "" " " " 'I"- •' wl",... il„,t Mi„n. 7!.. .IH v w 77

1

IMH M«h. ... r.l.v ..„ .1,.. ,|„i., „, ,1,.. ,.,l |.„v ,„ C,u i ,1 [

...... „.„ I..„ ,„ „ .i.Mv.r 1,|.„„ ,,„„..,., I, „^; ... ..r f „ , I,

!t;i I'l.i. 7;i;
•

-I"
.1.11. iiiL' I" iiij.iiii'., ii II,,., I,,,,, . , , ,. "- '" 1.1 .IIH". M.llll I I, ..,,

(.'I /;„„„,,., r.,,,.,.1 l,„ ,.l.;,,l, ,„„, „| tl... I.l.l.hi,,.. I,v ;.„ „in,,-, „, ,1

iiiHiii.tp. ..,„.i,. ih. ,,,„.ki,v.„..,i,..r » 11.,/,..:,/;, .( V i/„ •:; ;,.

,

'•" ""-l';''">> l.li .1 hill,'..,, 1,1,,,. Mi.h. 411, .-,7 V W '-,
\ „..Mt .1,1, k ill .l..n....„.l,, ,.,,.xi,Mil,v. ..M.,. y„.,.,| in „.,,.,i,i„;, lllr\..|.,,„„',

l-. >.. 1.1 .li...!.-.!,,,,;:..,., hi, .|,„i,„. „„. ,|,,( ,1,.. ,„„..hi„.. «||| „.- ,„ ,

hat (I,..,;., w,.,,. „h-ln,..,i„i„ ,„,,, ,1,., i, ,|„,,.,„,
, „ ,|i„.,„,

-

/w ..,. (i>..;., |.7 Ahi. j,i.. ij s„. MS. «hih. h,. is,i, L,i //::".'/:;:
Ill ,111 iK'tiiiii l.y II slri'i.t niilv\;u ,1,1 |i..,i|| Jl U.i-h -.-ii; III |'„ -

j.h.v.-.. f,.r |...i-„„al iMJmi,., ,.,i„...,! l.y An ,ii,|,h.v.... In „'„;„,„i|l' » I,,', Vn,llu. ..1 i>hii,^. „i hi, h.- I„.t»...„ a Umk ll,..--l.iil ,i„.k-«hiV,„„ I .

uhi.h h.. |>:m -inu. .rii„,,„it,.,i I ,... I,. ,,,-,,11,.. ihai „i,.h ..,;,i,i„v,, .;,i

I.I...M....1I.V'. ....... '. h„.| !,.,.„ ..,.ni,.,| U- is „,,, |,v i.i,,,',,, ,„. „ .",1 ,,;,

p.f ..II. ..M.l,.,,.-.. Iha- Mi.l, ,„„,.), „as a -JJ. :!!. All. .V,-.'. .\ J-,.,,, „|„.
iv;:i.lar ^l..|.|,l„y.,,|;„.,. „ ....„i,i,.t,.„l an «My...| ill iv|.,,i,i„;. a M.h k ,,,.,1 „.Hl,..«,„;, that !„. ha.l a ri«ht t,. ..v,.....t ,i,..,l f.-r .IraUin." .aiU ,1,, , /,

,'

,lit
,.. u.„ihl hav,. a,, ..,,|„„|,i,,i,y ,0 i, ,,„i,h.l t.. a,„„„,. tl'.„ ,l„ ,,

7'' ""• 7I'"; "Iv .f 1h' *V«^ I Ihr mo- Hhi..„ <,,„.,at,., th.- ta. kl,. «,ll ,,:

t.,i,,,a,i ,,, that ,,,11, ./„„,.,,,. /,. i„ „„„il,„ „i, , „„„;:,."",,;,

(IHi.;., :. r„h.. a,,,,. 4i,s. :):, i-,... si.-.. „. /„'„',;,.,;• ,„„„„„, ,, ,„ ,,,

,.f ,'''"';'"" r,"" -'"">• ''^ '"^'"'T '""..'/ <'''y'./.v.-c..„t,ih„t,„v i„„
..f la« .,1 ...„l,il„il„.y „..;..1,;:,.,„.,. in 1, a ,|i„„ f,„- i|„, j„iv „|„, ,.;,„:
failin;; to ,l,„„»,.r that o,„. „f a im,„l....- i.h,v,.l in h.:„li -.iL ,;,..,., .lliliiili<.|- |.hiyiil in h.aili,!;.' r.iil, ii'im.
ot .ai, ,,a,,.,l „„ I „, ,^^i,,.|, „,„ |,,,t .,„.,„^ „, ^i^j,,^ I , ,|„;,,„,^

r.T^n"^ :';'rr'
"" •"""'/'•",'• '>• ''"• '"''•- "f •''- f'"— » i.. , .

,

a-..ii .,1 »hi.h hr 1, ,„|,iiv.l. alth„iij;h ,,h,w.,.', al.-..,,.,. i, inJMiv.l U ,1. u\\

", " "' "'"'I' '» ».i^ " ml"', to l<.ok to ,tiik,. him. >l,,,fl \..ilh.,, r
uf.,.r sii.li inatt.is, ^l,,.,,. i,n,h,,. ,|„. y, }irl.i„„,hli.i dsi,.-,, 17 c ,

, .

I.arti.iilai ,li,iii,i,tai,. ,, a s|i..,ial duly U V. S. .X.,,,. Isil 7(1 |V.I ,,.; 1

r..Ht,.,l „|„,„ anoth..,- nwiiiUT of ll„.,ivw. A st..v,..|,„,. i, n.,t Lnnltv „i ,.„,t,i

(IHJ,: |,.x. ( .V. A[,,,. -I S. U. ,;,s,;. „h,,, „ ,|i„. , , j, ,,:„ , ,,„| ^,

(f) Ihini/rrs uir„n;,l i„ h.in.lli,,;, ,„„- it. if his ,l,iti..s r. ii.. him ... ,.,

r/,„„,-„.—A hoy IS not. as a mall,,- of II,,.,,., an.l I,,- is inJijii,.,! j„ .ai,.;i
law. Kiiilty of .ontMl,„l,.ry 11,-li;;,.,,,.,. in „„li,-,. U.foi,. .hafts aiv mv,i„.. .,/. , ,

'•':•;',"',"'- ",'"'"
"I

",'•" ' l-l''vator h,»,.,..,l. M,,!..u.,h v. Uo/.^r ilvwith hi, l,a„,l. |ir,.,lii,lin;- i,.,„v,.iv for ,S7 1-'..,1 .-.:(

1

an injiiiy to his aim n-nltin- fi,„'„ tl„- An ..|„,,h,y, ,vsvj,;l in th.. ,„,„.r,M„hMn ;--!.'nn,- or M,.. ,. ..w,l.„ hy an- tion 01 th.. wall, of an ..h.v.,,,.,. ,l„m
oth,. althoiiyh th.. w„ik nu^ht hav,. li.' .^ an ,.n|„., i,.,,,-,.,! ,,„,,. .„t,.,. i, „,„,
l«.,.n ,h,ii,. with a s,-.H,|,. wh,.,-,. t ,. «as niatt.r of law. j-niltv of sn.l nil
i;o .hilly,.,- to Ih. aj,i,i-,.l„.n.i,.,l hy ,l,.ing t„i;, ,1. ;;li;,.,„,,. a., «ill |,i..,,„t a iv,,
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(.ir 1111 illhirV I'.V III'' I'lrilkillJJ of ll ll..illi;li In K

liii li III' i> -liiiiilini.' Ii.v till' loiiiiij III! I. II

tint ... III. I Ihtm

.1 I'lli;* nil w

..I .1 III' I-. lullll i'IhI mIT lli.il It

I. Wttttf III' ill. I lint klinw
llillllil .It till' l.l.lll Wll. 11' I

liiiliii filliin »i'H.ilil iir';ll;ii'iitly |iijiil n.ii iii|iiii-.| l.\ il.i>|.l. I.I I.I' li.nl

i.ii .1 .i.ill lit till' iinlrr III tlif <'iii|il.i\i'r, ln'iinl iIh' |..i.iiiiii ..i.l.i it-, iiiiti.v.il

ill null I tMl* mIiiiIIv lllll'\|irrt

,,|. ,111. 1 till' ill|llll.l l'MI|llilMr ».'• lint ill

.1 {..-llli.ll til kllll.i IlilA till' lilill'l' ».l-l

I„iri.' I'M'illll'.l. M'lllli S. I'll, .fi'lilli'lil^-

,, li'iii. lU \liiiii ."itl. 117 N \* . •'.lilt.

III. .{Ili-tliill llf II -I'l Nilllt'.. (III. .Ill' M
f..| till' )111V. »llll|. Ill' NMI" VHilkillU II

,,i.k>.ii'u »iili a lull ill tlii> ii->i.il ami
,11-1 liv rt.iv. ami >.tii|i|ii'i| li.Hi'iiiit'

uh, II I..M III ilii -.ll. ami .t.iiti'il ii;.Miii

nil. 11 .llnrti'il In liiwlT J il;.'lll'-< Ir
,

.villi. >i|'iin a liiiilH'i' laiiir Iiki-i', fjii.illy

jf,|iiiiiiL' liiiii hmiilil V. «(i...i./i«

\\i„,l i„. (|s!i!l) 171 Ma,-. i:,:>. ."ll .\.

i;
".'"1.

\ iiii|ilii\.r ill till' <'<)ii-.li'iii t mil i.f a

I.I , liii<. till' ii;;lit, ill tlir al.-.iir.' ni

.nit 'v.iiiiiliL.' Ill i'\|il.iii:itl.iii. Ill n l\ III' a

\i..' |.i jiii'i|>.il til lull. I an. I -ti';! I\ a

I.. iv,\ iiiiM »liii'li till' l.illir iiihIi'i ti...k til

il.i uliili' alliiiJ|itiii;,' In rai-i. jl. I'lll'.

'.,,'ii Itl iihii I'll. \ . II II//.I /
I
|sri7

I 7ll

III. .\|.|i. .'i.'i. .Vlliriiiiil ill ll^!l7l Kii III.

...",11. IS S. K. til.'i.

III.' Lui'iiiaii llf 11 iTi'W nf liiiil.'i' ri'-

|.iii.j-. who lias jii-t ;;i\i'ii iliirilmiM

tiili r.';;aiil In tlii' liiaiinrr ill wliiil. a

L'ln |...li' ii tn Im' l.lkril iln»ll, is jll.lilii.l

111 .iiliMi: nil till. a-,iiiii|ilinii (li.it lii- iii-

I. 111. .11- v\ill Ik' InllniM'il. an. I i- lint In i-

.--.iiilv iii'^li;..i'nt l«'i',iii-i'. iii'-trail III -II-

|..ni-.iii.' till' wmk. ami ;,'i\iiiu' lii-* at

t.iiti..|i tn sifiii;; that lii-> niilris arr

..Uu'l. Ill- tiiiiis a«ay frniii tlii' piili' ami
|ii.ii.i.U In I'l'ii.lir iiiaiiiial a--i-taiii'i' tn

-..ill.' ..Ilii'i' iiii'iiilii'i's 111' III- (ii'W ill |ii'i

|..ltMillL' allntlll'l' n|ll'ia(in|l. lliillX' I V.

' /'.'..,. /,'. /. a /'. K. ''.,.
( Iss'ji i;ii

li.ni, ZMK 411 .\iii. Ili'ji. ll."i, l» .V. U .

I (S.

.\ -rainan kiimki'il into an ii|h'ii lial.li

w.iy l.y .1 kiiii'l wtiii'li was liriiiLT lua.li'il

.III liii' \i'—<'l. anil killi'il. is imt (.'iiilly

..t ...iiliilaitniy ni'yiiyriirr ••'ii'lv lii''

I. 111-.' Ill' ill. I lint aiiliri|iati' iii'irli;.'. tui'

I.II till' |i;lH llf tllr lllilll ill I'llill^'i. nf till'

l.i.i.liiiL'. /I.II lis V. thiiiiiir S. S. I'd.

' l^'.il I Ml fal. -JSO, -ill I'ac. s-JT.

.Ill ll'iii'iirs iiivnnril in ilmliiiii iiilli

. 1 ...'... I/. s,--A .-fnatit is I'lililli'il III :ii'|,

nil ill. |iii'siiiiiptinii lliat till' r.ia-tci lias

i|..i:i' hi- .Inly in ii.i.m|'i| tn tin- a-i'iTlaiii-

;:. lit ..( till' cxisti'iirc nf iiiiii;.'i'r ii.iiii

in..'\|.!...|.'.l hl.i.-ts. hilt, II V. I'lihli- r„.
'-'-:

7 Mniii. 70, II I'.ic. i;:i:i.

.\m I'lnpliiyrc in a i|iiariy was not
'.'iiiln llf I'liiitiilmtniy iii'L.'!i;;i'iii'i' in fail
ii;_' '.I .li-i'iiviT a i|iiiiii(ity of ily iiiiiniti.

Ih.a h.i.l Uc'ii left ill till' ijiiairy, al-

l/i /.. r.,1

I (s'lJi 17 III. \

"U
I'l'

M.I.

Ill /Mil.;. IV I,,, III,,, I 1,1 I ml, iiliiiil

liniil.n ll) nil III. I I, \li I iti|.li.\i |. Is lint,

as a 111. ill. I III liu. ^.iiiliy i.| .•ntiil.ii

tniy iH';.'Ii;:i'ittr in I nut iiitiiiiy tn i'\ia

\.iti' nil i'iiil..iiikin.'Ht at ils Ii;im' allrr
in;: thi' l>ii|..'.'.l ii.ii.liti I Ihi' Uiiik

•tnhi'ail. »itli kiinw li.L'i' iImI I'.iitli Innl

fll'i|llrlltly f.llll'll finlll ihi' rlllliankllii'llt

at nihil |..iiiil-. uliiii' Ihi- l.i'k hill turn
In -III h ii.ii.liti.iii I'l. I thill' .1 .'III hniiii

,lli.| I.I' nll.'il ll|.i.|| till' I.. I. III. Ill In l|.

III.IM' tl',' iHi'l iLiliuili^i |in|ti..|l .'. f.l-t a<
-.ili'it ii'i|iilii .1. Iliiiiti, H \ . rliiiiiii,,. I/.

II si'. I'. It. I'll. I Is'i7 1 l.ls \l,. 'J'l.i. :tit

.^. \\ 7ii:l. .\ I. ill.. Ill- v\li.. is -I I tn

vMiik at till' flint III li I. ink. ami who
ili.l'- lint klliiW nf thr .|.ll"rlnl|s .'l.ni|i

tlnll int.. whirll it h.l- Ih I'll hlnllL'ht, IIS

I H'-llll nf thr I'lliilt- nf hi- nihil Is

In ihinw nut ii hll-jt' In.'-- Ii\ lll-i'llin;;

h'Mi- into till' ii{i|.ii Miif.ni. nf till'

iMiik. .it 11 |ilai'i' w 111 II' hi' I'.iniiiit -I'll

wh.lt lllls U'ln ilnllr. is II.. I lli'o-s.iiily

tir-^llL'l'llt liii'.lll-r 111' li'lliaillril at Wnik,
Illy in;; mi tin' i'\i'iri-4' i.f i.iii' l.y Ills

-iil'iiini-. /»./.;,. V. rl,„„ii„. /,>. I.ii I'.

I'. '•>.
I l>7 I I .'iH l.iua, .Ml.'.

ijl l>, III,Ills iiiiiiiiiil 1,11 II 1,1 I. 111,111 nil

slii/ii. I S.n 111-., -illi.l. I 7 I . w,;.,.l, 1 .\

L'V.lll ll illllll.r u hn 1. 1. Mil. Is tn ^v.ilk lin-

ihr a h.ililn.iy. .illii ;iii iintiial ii.ii liy

thr inal.' ih.il it is linn' tn ii'siiiiii' wnik,
an. I Ih.' hit. h riiM'l- li;lM' lain |i|;i nl in

|iii-il i..ii. -11 a- In |.\rlii(li. Ihi' litjh;. has
a li'jht I.I a--iliiii' th.it Ihr ail |ii-l iiiriit

llf till' ll.itrh riiM'ls ha- U'l'li ri.|ll[.ll'ti'i|,

an. I is imt iii'i;liL.i'iil in l.iini.' ini.hi' tin-

h.ili'h. I'liii, imil V. 'till WiIIh fill,

(
Issin :|s |'-,.,|, 17.

ikl 1 1,1 ml, IX iiliisiil liii 111,111 liilji

ill,,, IS. ill- A si'i\,iiil il.K's lint n-siiinr

thr li-k fnnn an ..|ii'.'i Iimji .In.n in ii

|ia--,i;ji u,i\ . iiM'i' «hiili hi' i- ii'.|iiiri'il

III pa-s ill till' rniii-i' nf his iliity. al

thniiL'h he knnvvs nf t h,' rxi-linci' nf tin-

iln.il. rthili' hi- il.ii's lint kiinw that it is

iiprii. ami Ihi' ni.i-irr has ni';;li rti'il his

iliily III pi. Ill' li'.:lil- 111 L'-ii.u.l- 111 piiiint

him fiiiiii ilaiiL'ir. Iiimr v. SI. /...i/i.v

III, II mil I ,1. I
|s!i:

1 nil M,,. .\|,,,. 17.

.\ «.iikiiian u hn is iiijiiii'i!. iliiiin;,'

till' I'liiisti III t inn nf a ship, hy fallini,'

trir.TU;;h an iir,i«i;;,.i dcor at thr si.l. ..f

till' ship, is I'lilith'il to Li> tn trial on
aM'tnii'iils tli't it was tin. iliil.v nf tlii'

fnii'iiMii. a I' .in "I'M'tii-in;; siipviiii-

trnili'iUT," Lo ai'L lliiLt tilt' iluurd Wt'ie

m

rfil
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1 \rl

|oi\ (laritfrr, lif \\<iiil>l ii i civo liim l_\ warniiip; "f '•• a|'|ir'iiiili ii..|i

liiijiltivtv iir I iii|i|ii\ci s wli'i-c (liitv it wtt* to niv«- l.li«' wiiiiiiii;.'

f.ixli'iii'il, nr III liiivp wiinii'l liiiii tlmt iniiii, »)iili' wnlkiii^' «> runr tin ih-.

• Ili> »iTi' IT'il f.l-lrlliil ; tinil llil.. |a'l-..i|l 1 1 iii k. <>til\ II (••it ill-t.lllt. jilt. ml.

I

(iiiii'il III |iii till III I'itliiT of tlii'-i> (liitji'<: »illi iin niilir ti> walk (initi tl>. i.a

mill lliat tlir |il.iiiiliir, lhi\hi;{ III xti'ii ii( llii- li.iiii nil a |iiiitii iil.ir <i<l. n

link ill II Ill'-i' u( III- »ii|k. r.lllll' ~IMIlr. Ill, It III' HUH >l IIH k li> il •» III

iii/iiiii't «liiil III' Mill iiiiii liil III M««iiiiii' 'riiii' iliiiiiiii. Uil.'fi'l 1. »'/ii..i.,„

\Mii iIm'I. iiii'I iVII tliiiiii;:li to till' ilmk. It. /.'. r„. i |m!i;
i

lut Inu.i. |;i'i.
'

T III, III -.i, II V. Si ill (iN'.lT) 'i't Sf. Nii«. W . till. W lull' n »lalinii iif n

<'U> nil •nllt. .'l*. ll'IM|ilril to pil'"" U'lMl'l'll l«ii I II-

' Hill i- lllr Lllioimll' of till' ilii l-lnlK ill;r ll|"ill II"' lilliillltf i«( III.- I«ll .

ii'viiin^ till' iiiljiiii to U' in.ijiil.iiiiiilil)' i|iiirrii liy oiiIiiiiiiki'. to upini-" hi

wlii'ii' II iiiirt of 11 tr.iiii uliii'li lunl liri'ii tin' ii|i|iiii:irli of an cii'/lii' »lr.

iiii<iMi|il<'il mill <liinMi 'M.nii' llttli' llil kiii'W uiti on tlie tniik li'i tli. in

taiii'i'. Iiaiki'.l ii|i iii'iiii ujlliuiil w.iiiiinu' nl |iii>lilMk' ll"' *'«'* t'lUilln i '. '

mill Hliiiik till' l.iiikrinaii. «l I'li r il N. /'. W. «.>. v. rn/i . »/ i
|si.. II

miiiiii|iliii'.' 111.' i-.ii-i, liail |,ii..ii.lr.l I.I do ri\. .\|.|i. .:•>:. M S. W. -.Mii UK
«(iiiii' rtink on llil- <'iiii|ilri. Ilnuji' r ». »ri\aiil \Miiklni» in flii' 'mlil .f a '

lliml \iiilliiiii It. I'll. I l!ll 'I Hil Minn, wm injiiiiil liv ii mii k of Inn' <

1IMI, s:i N. W . tin. U lull' a tu ill liiiian \\a'< tliiinvii ilnu n iift.r lir lia.l i"|i!

(•ii'.'a;.'i'il ill rn'.'ii.-''iii^' iliitir'i \s.ii run that no mioH' U' tliroun ijnuii I <

ijivn' liv a train. »im. iii/in'.. /. SI. I.. Wuhli (|S'.<^) <.>H \\i>. .'lis, 71 ">

.( r. It.'l''!. \. /."'I'/ iIhnT) IIJ Inil. Hill. JIJ.

II \. I'!. 'Ml. Wlirii' a «Hili liiiiaii, rii- .\ railroail mvili liiiian I.* ihI
/

i.;a'.;i'i| ill ciiiii'lipiv' lais tli.il «rri' I'l in',' ^'iiil y of nr;,'li;,'i'n('(' in yniii'.' In ttti'.

UiiLiil tonariU liini l.y anullur »«itili larl. i| rarH wliirli lir lia- U . n ..i

in;.' iri'« on a liaii^tir liark. \\.>* in- to ('on|ili'. niitwitli>taniliii'_' tl.ii .i

jiiriil. I'lflit or ti'ii cart iHini; kiikiil to yini' i* atlailuil In tlir Im.li .'l il.'

wauls liini nt ii lii;;1i ralr of «|miiI. SI. ami tin' train Ini" luin niinil a

l.iiiiin, I M. <f N. II. •'"• V. Mil'iiin tinii' iMfmi' trnvariU tl..' in- vli

(1!III0) H" Ark. .'!7i. .'>.") S. W. lli.'i. lia-* U'l'ti tin' iiiNloni In ;;iii' ii'ti

Wliiri' nn inirini' »i|iir nut iiiji rnl. -inli imnriiirnts to llm-i' iiiikii':;

whili' cn^'ajji'il in ••iiii|ilin^'. nwiin; In lii-i ri.ii]ilinv''', ami no nnliri' ».i- l'i^

liaviii;; -Ininl willi Ii. 1.. k to an ap ,,\ fiirtlirr inini'iiiriiN. /." >. I

lirnailiiiii; i'n;.'im'. wliiili ilm iml fiw ./mi r. /,'. r«. (IS'.ll) H7 \l.. !i. :<:

till' ii-iual liyral ai it ilri'W mar. I'nh- S. W. IKIH.

iiiiiii V. Miiiiiiiiihilis c( .N. \y. It. ''". .\ Trlinn fnri'inan wlm, 1.. I..i.'

(1S!I0) 41! .Minn. IJ. It N. \V. ."rJJ. frc.liii:; to irpair a Innkin li' .'

\\ licrf a car in-|ii'<'tor HtiMiil ii|ion ii trr-tli. i/wr* an <>n;;imrr [.ii-.n'

tr.irk in a railrn.nl vanl. rilviin; ii|'iiii tin- imt lo iiinvi' lii.* ti.iin I"I.iip1

tl.i' nl.M'naiiii' of till' iliitv anil |iia'liri> llic tn-tlc until si;:naliil In .1" " I

of till' cnii.l.ivi rt to kir|i 111!' lulU liny fnnnian. lia.* tin' ri^'lil to nl.v mi li

in;; on ('n;.iti.'i nuAiii;.' uilliin tin' >aril. -trinlinn-* to the <'n;.'inri'i. .iml i

,)/iv..i,i/)i, h. lO '/'. It. I'll. V. Miiiliiiiiiiiii Umml to Ik' nn llic l.mkiint i.t tl^

(ISIliii S!l 'I'l'N. li.T). .'i.'i S. W. In.'i-*. l!(' prnacli of tin train until it i- ^i'.'i

virgin;.' ( isilli; Ti-x. Civ. \\>\>.'i :it S. \V. Uirlimninl .( /*. It. Cn. v. yninny i

.i.V.t. WliiTi' a Hlatinii ayint i-nyi^riil in !»7 Ala. 141. Ii So. Sli. A M.ii.ni

iiiilnailin;; a "ai—umk rii|iiiriiiL' lii" riiliiiL' on a lian.j <'ar is tint. :m ii

iiri'si'iHf on till' iiia':i Iraik «a- run nf law. ;;iiill\ nf conli iliiilnrv m -.'li

ilmvn I'V a firi'.'lit train. Sninhi V. in failing tn ilismM-r an a|i|i",i

rlriiliii'itl, I'. C. d '»'. /.. It. '". il't'i'ii fri'i;;lit train niilil it i.< rl"-.' it

nil Ohio SI. 4S7. ")l N. \'.. 47."i. U liiri' uliiii' it was liiiMrn l.y a iiini' i

cars wi'ii' run , ^.linM tlii' nni' uliiili llii' mail, ami tlir cii^tnni.iry ..i-ml n

injuri'il si'rMinl uas Ina.liiiL'. /''".ana |irnailiiiii; a cniHsin^' nrar a' linn

V. Iirni.is r. It. I'll I I'.iiil I Iil7 'linn, iii.t yivi'ii. Ilinisluu i( 7. ''. /.'. '

?.(ii I'.t S \V 1 Uliiri' a M" lion han'l .'I'-'n'rH (!«^I7) I.'i 'ji'v ( .. .\''n

wan striiik 'ly a train wliili- wnrkiiiL' up- Hi S. \V. r>;i.'i. ("ar ini .i'"iv "

on tlio trai-k in a slnnpiii'.; pn^ilimi. whom was at wi rk at tin- rn-l nf ^

CiimKtnrt; v. fiiion /'. It. l',i. (1H!I.-)) ."ill ami llic nttior was Iml, Iin- a lii:li

Kan. ll^. 42 Tac "'24 (appeal wns < -i liint. wi-ri" nnt '."lilly nf ii.L'li-.'i-"

demurrer to evidence). \\ hero a brake- failing to observe the appruatti uf •



I n-M KKni,trir\( i; \r timk of ivii i;v. 9i3

III -iillif ItHt.itli'CH til'' -iTV;II||'h li'jllt li. r> \\ II|"M1 till' ["

r,f: (•i>-i'rvii lit'- iliit\ i< !i U'li ri i|, it' |M.--.ili 'III iiinn- III l'(Ui -I loll

ilic i'lH't t., .\ hi liiiii-<-lt I i:i<l laki'li IlK

iMTt'iiriiiiKii't', " «jr liv tin- l;ii'l lliat tli '-I l\ illll nil u 1 -.• ii.'l-

I I* h.il (. r ..

riill'_' III t«f. n '

:t- U tri I.I 1. f. ;

ill;; till! .in i'

ipih III llii' Irii

ii'iiiM.l ;i
'''<

\< <MI -, -A III n ;'

) ^;i\i' iMtiir '
•

*(• ni.ikiMj <'
V \\.i-. L'l^iii '

/,.. V, 1' '

: M.. ii. y... 1

ciir lulotifiiii; to Miiiiilirr i.iiiitiir III iif III, ./. !.

Ml li.M.ml til.' Illll. I •ml "it till- 'ir, v, nl,l ',/,,, ,, /,• i , l-.'>j, i;,., \i ,,.,

« III 11

i.fih,

III. »i:/ii.il-i ii|iiiii Ili.it ciiil 2ii_'. :iii V. I'. 1 1 17

iiliialiiii: III. it it «iM llii III I'lii- tint II. .11

ir »f » li.iiii. Ill till \ ll.lll III! II

111 rllip if .. II

< iilli|i.ili\ \>

r nil II 1. 1. II

lull. III! I. I

iih ti,..l>.

1.

1

I, liiMi tliiit any utlur nir «n< tn In- n

iitt.ii linl. iir tn IhIii'Vi' lliat a mr umil i iiiriiiiii.' a mil ii|iiiii a li.'l IuIvmiii iI r

!«. ran ii|.oii tlnir limk an. I oiiii|ili>ii liiiMii.it-. timk ln'M nt IIh I.iiiii|iit miiIiij

til Mirli I'ur » illiiiiit |iri'viiiii« iniiii i. Ill mii. Ii.iini fur iIh- |iiit|ii

Mil.ilt V. I.'ll.r /mi ,( ',1. Illlll-|l|', i. Illll lll.llL'illi

ll|.|.i.:llli;;

.1 III itlir

/.' r. Is'lS; Inil.l 10 \. K. 40. rii< i.t lavi'. Ill' liiiil till' IJL-Iit li

flit that an i'Iii|i!ii.M'<' In arar -Imp Hi, it llir r.iiii|i.in\
'

I'llillll.* Willi

.liiir.l iMnlir a ra|- ii'|i.iiiiii;; ir v, lii'ii iIhiil'i' i' i|iil\ . .111.1 Illll a

.ii|.)i..-i'

I'l III-

him iiir

III kiii'VV tliat till' f.iiriii.in. wliii liinl wiiiiM nut iIi-,ii>..mi.| M- .-Iu'Ii iI II.i;;. ami
[fiiiiiiTij 111 |i|iilii t liiiii, liail ^.'iiiii' 111 an- »liiiiif an iiii.ili. mlr.! tiii'.'lil i.n ilnuii

i|ii r |piiiliiiii 111 I 111' hIiiiji, will nut li.ir a iijuili tin' In ,ini h li.u k ,ii',iiTi-l Ilir r.u li|.

i.i.vriv iiiili'«« III- klii'W that the tmi' u.i- ii'|i.iii ihl,'. l/io/Zn/ \, \..' I ... /.

lit ki.'|ii It'll, ami lia.l r. ,1 //. /,'. /,'. f.,. i
l^'iu. 11- \ S

ii.iithir »ti|i- til .null' llii- Hiif.ly J.I N. K, ^1.', .\ n i'll;'l|i. I I i> Illll

ii|ilii_Vi'i" ai cll'ri I iially as liU iif runt i llailniy mjli
pir'^'iial iitlriiiinn w nil. I liaM' iliiiii fi.r hi- ill, nil

I'" iln.li

..I li.v an..' 1,1 r

/'. /'. C.i. V. Ui/'iiii/ii I lH-!ii tiain iiinniiiu' iiiln tin' iiar nf lii< ti.

:.•. ii\. 4. ij s. \v. s:i.-i A xiiilnl in ill «iii'i',' mill, r hi" inviin' in n
f.ni.r M n riiiliii.iil Inakriiian fur injii- hut Imv withmit a-i ri l.iiniii;.' wliillnr

IJ.K Mi-I.iiiii'i| in riiil|ilin^' r,ii'K i% -tui tin- rniulnrlnr hail miiI Inn U a Iht'jiiian

ilnl hy rviih'liri' tli.it In" wii* din illy In |iri.trrt tin' train hIiiii it -.lii|i|ii 1. UH
III III.' Illll' iif llii iliilv wlii'ii ii

III ma
ilii'iil.ir III

ki' I hi' I'll

ipir il. ilii

III.' lU'l-i^-.l IV til III' till

iii'.l l.v Ihr riili'i 111 t: iiiiii.inv, in

lllv

Illll 111

of iinv iiru'li'-'i'iii

nlyinu' pari in till pr.ipir -I'j

' nil hi-

ll til till

"M llir fait that iiiilii III' -liiiiihl i^'ivi' ill- riiii.liirtui' tu m-ihI liai k a lla;;iii.iii. hi

I .Miiii'. till' tl,

II I'.i.l Ui'i -1.

ihl 11 lil.lill «hrlr ^^ I'/ if <!. \. /.•

iip.-.l 111

/"/'/" <

i.ii.l Illll whili' rii;.'a;.'i'i| in I'lnin^'iii'.' I lir IiJl'. Tiarki

I
III. uilli lii-t hainl IhIwi'i'II tln' Iniiiip liu'ht ti

. I-, it Hll

liini'li.in-. I IsliHi 1!) 'I'l'x, I iv. .V].).. 1*.'. til S. VV.

laiiu'lit anil iiiiiiii'l Ini.iii.i- tiiin

1 '.iippi

III -li. '1'

.'I till' iii;..|iL'rnt art nf tlii' linnian in waiiiint,' tli.il lia- In

nil a li.iml i.ir liiti' a

Illll an a|'|iii. i liiii;*

ill lilt' tn a

i-t.iiiiii',- I! train Uirk wilhinil i.i.liii I ari' mil iii"_'liL'iiil in I'lniiiiiM;

.\i"r/<iiM \. Vhiiiiiin, It. I. <l- /'. I{. I'll. Ill lliiir pla. ih iipnii l.ii' li.iii.i r.ir. miiIi
I 1-Mi '.111 In \. W .

It i-i fnr till' jury tn niiy wlii'lhrr n rar Ir.iin is

tliiir 111.--, until it

Illll aUnil In

iipprir-

.1 Ih.

that thi-

ll.

ill tl u* i',\i'iri'*e n f ilil an-. //.. d V. /»./.; .1 //. i;l f.

Willi.' till' I viiliiur ti'iiili'il to f-hnw that (Iss'.li tj ),. 1!. .\,

It «,i iii»liiiti,uy tn iMiniini' train-i in (niitriliiitnry ni';.'li; .'t'liti' 1-1 11

111 I'lil. l't.->.

it aviil.il.li-

"'..iiiin. aril that tlin plainliir wa-* ill- ti« a liffin-i' In an ail imi liy a lirnk.'in.u

ill a tiaiii; that tlin train wlin altiiiipliil tn pirk a rinipllii;.' pli.tin:

in I -Inn k him rniin' u||lnll llini llllr\- fl

|".t..|l\' ami ra|.|i|lv. witlnnit vii'h l.nk
till' tl

in:,' tiiHiir

IIH a liaiii wa-i ilv

mil. h.i\in

!"i I.I h.

nr .-i:.'ii.il a-i 111' mi'^'lit wnll i'\- niili'il llm tii

l-i I

lan wliii wa-i

lir-t fi^'-

in I'lii

'.| : thai hl-t iliilv Ihi' I.

ill.'.l linn tn Mink in ilaii;.'i'|niH pi

icnitnii i\ I'

l.v till' f.l

up. I.I in|iii il

tiiriii an tn nhi'V t ho
. re it. uinil.l U' ian'li'-.-i Inr nnlinary si-iml. A/"/, v. I'tiilinl li. f'n. ( IS70J

In L'n 111 that tliiri' u.ii

111 nil till- nniiiii'.' I r;i

4.1 I. Illll

\ln

tn Ihl' 11-llnl <11>1 iilnl ill II

a-i nnt i;iiiltv nf rnrtiiln

l'1'i..r .li-.'liai:. of hi lllltV

I- ti.l V t ".'IlLlnm- ill irtiirniiiL' to hi-.

iihl tl pill p. il l:.'lilllll;; a l.la^l. afli
fitliiT Rlai'ki'n the spni'il oi tlii' train, or ir'ii.if,' to notify thi' pcr-ini in rliai;;!' of
SUL >u;i.,n,it uaiiiiiin to eiiab!" the the ventilutioa of tin.- uiiuo that » dan-
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Lis jiiiA'tv ilcjK inlcil Ii;iil (•\]ii'c--l\ ])iMiiii~i-(l t(i ]ii'iitci-t liiiii :' i.f !,

filet, tllilt. llic illlly. fl'iilii a lil> ;icli nt' wllidi llis ilijlll'v l(-iil;.,!,

til llis kiKiwK'il;;!' Ijccii iTunhiilv I'nllillrd t'uf a ci.ii-iili'iiil.'.. p i-

'I'lic I'iulil 111' a s» r\aiit In ri-l_\' njiuM tlic in:i-ti'r".- li:i\ in- !,i!j

n

cauli'iiis ti> iiK'cl cci-l.-iiii cciiii iiii;clii-ics is iint aticiMcil iiy In- ! n. «!

tliat llis tVJIdw scrwiiiis arc lialiitiially miilty of a in-arnci. ',,

oii(!aiiL!('rs Ills safiiy."

356. Limits of the servant's right to act upon these presiunptioi

'I'lic -ci'X'aiil's ri:;lil to aci ii|iiiii the proiiiiiiitiniis cMMni.lin' i ii

twu |irci'ciliii;;' s<>cliipiis is |iirilirat<'il ipiily in so far a- lif i- ii"l :iiyi

with notice of eircmiistaiici s wiiii-li wnnlil imlicatc to aii\ i :i- .ii

iiitclliiix'iit man tliat tlio~c |ircsniii|itions were iiii jii-i i li.ili!.'.

a-scrihc any larger «'llVc't to sucii j)i'c-uiii]itioiis wniiM vii-ninliy r

pornus imioiiiit of }.ms IkuI acciiiniiliitccl ( ISIU ) \'Mt Iml. 17(1. J^' N. V.. i',]i

at till' pliicc ulicri' he was wuiUiiiL'. if it fads of wliicli arc ^.'iviii in ii'ii.' ),

is iKit -liDWii that lir iliil imt allow a lli). M(/.ni. Ilic cdiTrt -.lil: ' Tin

rravinalilc time tii i'la|i-.f liifuri' return- tl.at tlic a|i|prllaiit lia<[ urn!,. 1 ..ii

ill};, ill wliiili ((> fici' the jilaci' of tlii" ^aiiii' M'lliuii ami liaM rc-i.li 1 in tii

pa-^. SiiiiniK}- V. I'lirhiiii Hill I'niil I'li. luciliatc \ii-iiiit_v for tliirr yui-.

lls'.ISi :i-i C. ('. \. l."i(i. .")!! V. S. .\|i|i. sIri'iiLitlicnM the <'oiiilii-iMi, «,

)lll. S!i l'"c(l. ,'>4. .\ cai pi'iilcr ciniilou'il ii:ii iicil. In t lie ali~iner ui ,n,\ ~.\\.

to ir'c-iiii>triict till' iiaiiclin;,' aroiiinl an to tin- coiitiary. it will lie [•i.^iiiiini

elevator. wIki, while thus eiij;a'_'eil. is iliiriii'_' tlai^i' years the ein|''o\.r>i

htriiek liy a ileMeiiilin;; ele\alor. after he a|i|ielli'e. woiMn^' at lh.it |aiint,

lia<l tcilil the elevator hoy who liaM -one In eii oh-eiAanl of tin- (liil\ "i inii

n|i with the elevator to stay iiji, lieeaiise eari> for the safety of ea. h ,,'li. i, i

lie hail ;;ot to ilo the work, <'an recover the law iiiijio-cs on tiient. .ir^l h.i 1

for the iiijiirics rcccive'l from the owner oheyeil the law rci|niriii;; I lie -in'
| i

of the liiiihlin;;. Iiy whom the cli'Vator tiaias. ami oli-crvation of i ii. w..

hov was cmiilovc'l, Ihuiiiniii v. '/"V foie attempt in;.' to run omi lli.-.m

(I'SSS) !I7 Mi>, 4411, II S. W. -tl.

"

If -o. his kllo>vle.l,i.'e. tlm- .e
f

' .\s. wiierc a car ins|ieclor <oiitl'iiieil uoihl lielicate that the ^in -i ]i!ii

(lie in-^pect io!i of the cars after he liail a woiKman. on the line ni thr t

<<iii-.cnteil to the removal of certain oth- woiiM Lie the ciii--iiii;. a^ In \iniiM

cr ears from the train, rcliain'c hein;; he reason.iMy ceiiain to l.e -. i ii

plaecil upon the proniix' of tile yaril warncil ill time to e-eape il.iiii:. r."

foreman, who contiolleil the iiioveinciit ' I'tKii' i.liniiin Co. \. I/'.'

of cars, that none woiihl Im' sent hack on nS!i4) l.'i'.i 1ml, 4:;il, lis N. i:. CT. \

that track, ruiinii v, Chiiii<i„. M . ,t SI. it was helil that tlic knoul, !-, i f a

/', R. Co. (lS!t7) nil Iowa, iil:i, 71) X. tioii foii'inan that a train .ii,v n.i

\V. 7.')3. hitnally depleteil at the puinl »li.i

The contrihiltory nei_'lii;enee of a liaml car was thiimri olV iK'' Ira

brakemaii is a ipiestion for the jury, up- the train, wliile rnnniiiL' «ii!i "iil.v

on eviileiici' tliat his cimilncliir onhrecl of the crew, di'l not cli.ii-. Iiitii

,liini to c^aniine the coiipliiiL's. omi-in^J (<inti ihiltorv lU^liLrcncc in .nii :ii|'li!

to keep watch, ami that wliile ..^ was ell- |ilace the liami car on the trek i

piyeil ill repairinjr a defective conpliii); out knuwinj.' that the eiei. i.is «'.

the eondiictor, wilhoiit warninir. sii;- train. The theory of <|. ! n l.uit

naled the en^rineer to back other cars that tlio plaiiitill's knii«li'!.'e "i

an-;iiiist the stationary one on \vhieli the liahit threw upon him tlie .liity m

brakeman was at work, thereby injnriii;; ipiirinp. with a view to liiiili'iu'

liini. Wiill.ir v. (lillilt (iS',)S) o'.i Kan. whether the babit was pn-i-tiJii

214, ryi I'ai'. 442. any jiarticular occa,sioii.

'In ^fc<iHtr V. i'dinsyliania Co.
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5 XM NEOLI(ii;N"( K AT TIMK OF IN.lfUV, 023

111 :iili-nlviiio; liiiii from tlio <)l)Iii;;il inn of iisini; onli :uv ( o .-(furc

iiwii ^atctv,

\ni' is tlic sorvaiit wlio 1 la-; t/> Work in a [io-^i;i,in w licrol l<" IS CXIInM'

lit \l^^^ no ri;.'lit to a-siinio (iiiirt ImIcI it dnuti lli;it it

tir lia-i (lone liis dutv in cliiii'.'o tliat In

WiiH crrcir to
iiM

;:|iliiii»cr» with wliiili tiiiiw, witlimit <li;u''iiiL.' in tin

ait npiin [irc-iitii|)

ti lis a--iiiiiptinti. ncctinn tfiat lie inn-t act ii|Min what he

I- u rt ^aliiv

onli

iii-'t f)|M'i

•aw and hiaiil at the tin

11 anil saw that the
«t If he

)-4ii> lahh' hy thi- iisr hi^ih lato i)f s|iccil, hi- had m
cnjiini' was ninvini.' at a

L'ht to

\.ls.,il I.,

'iiltrsnn V. it 11)11111 till' im ii|. that il

'IS'.Hi) (j7 Minn. Tit, nnniiii; at a ralr dilliri'iit fioiii that at
wliiili hi' saw it wa- nunlii;,', nurrlv hi--i;;i N. \V. lillil.

"N') >ain' man is cxpri trd to ai't upon oaiisi' thi' hnv riciiiind it I

in a»-iinipliiin which he knows to Ih' shiwcr ra

liNc' ./i iiMi»</.<t V. 'J'licciiiii A", it- Mnlnr A lira!'

) ni'i\c at a

lanalHiiit toi'oiiidc cars i- iint

(|S!i:(i 7 Waih. 27.">. :!t I'ac. !»li7 jii^tillcd in aitiiii.' on the pri'-^iiinpi ii

rvaiil of street car eonipany hehl to tliat a stop sii'iial i.'ivcn hy him will Ih

iKL'liL'ctit ill contiiiiiiiij; to walk ohi vcd. u here he kno-

'ii;;^i'le a ear which he was pii<li

in it was approaching' a pl;i

hy the e\erii-e
of oriliiiaiy caio iiiii.'lit knou. that Ihe

i- notI'-i'Jiial liai heen iiii-.niid«'r"to<nl. or
1111' instance hct\ en it and a wall would heiii'' oheved. A iclifils \ . I'll

soMiiall that he would he erii-heil ) . /'. A". Co.
i ISSil) (Hi |,

ifiii}<
. A'. / .(

Inli'-s till' master, as well as the

lat, js N W.
ri7l. It i> nej,'li''i'nce fur a h

hcH
iiiit. lia* notice of a defect, the latter is a<>miic that an ciitMiieer coiihl

rut jiNtilieil in assiiMiin^r. when he has si;,'iiaN he iiiade IhIhH' ;;

i«va>inn to n-e the defective appliance car^ to couple them. althoiiL:h he
aftiT the lap-ie of a few weeks, that it not hini-elf see the eiiuiiieer In

nil!

epaired. I'riinKvliiiiiin I'd. v. the cars -taiiilinili.is l»

Hur^'lt ilV.i:i| 7 Ind. App. ;!.".2, Xi X. r,

K. 1114. 3t N'. K. (J.-)!) (wayon).

on a curve.
iiiih, It I 1S!1J nil Cal. -Jil'

If tillhe rules of a railway eonipany
I'ac. 170. It is ni'f,'li;:i nee for a hrake-
man to L'ivi L'lials t

niiiile it the iliilv of the engineer to '-low of si'dit. and then
.o an eiiL'inecr out

d with a coll

lip iir slop a-i lie approached a switch, lin;.', on the assumption that the si;;iials

anil aKii niaile it the duty of a hiake- were se<'n. h'lrhiiiniiil if II. A", r.,. v. Ih-

man to si;.'iial the en;;ineer to slow up at Units I ISIIt ) lid \'a. 411,-,. IS .S. K. s:i7.

>iiih a place, the hrakciiian cannot re- A lirakciiian who, after seeini; that
r if he fails to pel form this duly, his si;;iials to the ears to slow up while

anil is injurril hy a derailment i-esultini; approacl
fiiiiii that failure. In such a

for

iilil Iliave no mo
ase he ohcyed. steps in hetwi

ii|iliii< were not

them to make
ire ri^'ht to prcsiiine the eoupliiii.'. is iicL.'lii:eiit V'.r/"..//,- i(-

tli.it till- i'ii;.'iiieer Would do his duty l>y \V. A'. Co. v. futtiill ( IssT ) S:: \'a. .",1-2

-li'uiiiL' lip and stoppiiii; than the i-ii- ;) S. K. 12.'!.

L'iiifi'r lias to presume that the luake- .\n i'iiip!o\ci' win
man would do his dutv l>v flivini,' the

1,1

front of an
i'n;.'iiic which has aliiio-~t reached alurn-

illr A .\ , l{. I'll. V. l/o(/i- tahle. kiiowiiiL.' thai it is ^ti|| u
v/../ (IsiKli 117 Ala. -Jill, 1-2 So. 714. with sulist.nit'iaiiv iinclu
Till- eoiiiliictor of a tn

d ipeeil, IS

riiilty of iie^li;.'eiit, altlioii;}li it was the dutv of
ni-L'liL'i'nce if he relies on a siirnal of a the jio-tler in i-liari.'e of the I'nL'in'e to
vv.iteliMiaii at a hri«l''e. which i not iriv- stop it.

Ill ill aci-iinlance with the rules of the il

c"ni|iany: and if he does, he cannot re- i/r

f.

id it for a s|._riia 1 iM'fi:

the tUMllalile. rinihx V. rhini-

r for an iiijiirv received hv him in .")07

'i'ii-i'i|iiem-e. l-iiUiiiiliHn if ir. H. r
;(,;,/.,., ilSSSi Sli Ala. 44,S, .5 So. 8(14. d

A'. /. if /'. AV r
n \. \V. .'.su.

( IS1I7) 1(12 Ic

11

ilsii:!, ii:i t;

"'"'/ A'. i( lihii. I'd. V. /{/ .,lt.

.\n eiijrineer who knows that tho eon-
tuetor of his train lias received iiotire

ill, 2(1 S. K. lis. wl
that there are no further orders for his

a servant was iiiiured hv ri asoM of till

ore train, and that the rules of the coin

^ *v,)iii -Aas niri at a ra

pany
reipiire the train to remain at the sta-

:e i-\- tion w 1,, 1,. it i, imi || ||

11)^' Ihat allowed hy the company's ti.iiii I'ii.m II

ai 1 iv al of

rules and hy a niiiniciii'al ordinance, the that tl

iiplio-il,. illiecljoll and
viil pioh.ilily be a collision

1 1
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to I'crtiiin \vc11-kii'>\vii dangers of a tr.iii>it.i>rv iiaturi' nliiv« .1 , mi

of llic ilulv of k<c|iiiij: a luoUiMit for tlioso danucr?.-

'J'lic iircsmnplii'ii lliat a ciK'Hiplovcc will ]i(rfoi-m a <-iii,iiii ,

iiini'c.^ to tii(^ iK'iiolit, oiilv of .-crvaiils who know that tlio iliii\ in ,

tii>i\ lias Ix'cn iiiipo-cil on that focniiiloycc,' ami whose work rnji

if lie starts lii-i triiin. is ^'iiilty fif siicli A I'lpK-t l>y tlic fori'in.oi r.f 3,

<(iiiti iliiitoiT iii-j;li^'t'iirc ;is will pri Vint iif iMiho.Ml iiun Id tlir fTiL'i'M.r

:i rccDVcrvfor )\i- ilcMtli l>v hImvIi'j: a \anl en;.'!!!!' to hmk nut lop i\r

?-ii.'n:il lit tlie iiiinliictdr In stait tin' uiicii lie niinis liinU ilms n.,i ,!:iitl

tniiii. wlinc mil' of llii' riilrs piovi'lcs of miiIi iiu'ii to yc >i|i(>]i tli, n,,,!,

tliat tlic niihlMrliir sliall liavc rliaij.'!' and ilaiU witi I any liL'lit. in r.lii,.,,.

i-oiitrol iif all |K'rs()i|s ciniplnycil nil the tin- i'nfi"iii ', uaiTjiji;,' liiin .in ,,

train e\i-(|Jt ulicif liis ilircitinns con- liark willi his i'n;;inr. Tiiin''i'i\

lliit with the rules, nr invnlvi' ri-k or Yiik, .V. //. ,( //. /,'. r'.,. ih-,
hazard, in wldch ca-r tlii. in^'iniMT will .Mass. 1(14, 4!l N". K. s.l.

In' held ciiiially aciciiiiitahle. \'>il; v. The iiicii' fact nf the eh-iii, , r'.

Chiii'ilii. .'/. <("•'>'. /' '"' '"• (IS'.Mil !K havin;,' riin;.' his Ix'll. as w.i- cu,!.,

Inwa. oH. li" N- W- •'''!• '""' -""it wiicn letiii nln;^ with the ii:_'i!ir

said that the cn^rini'iT wa* nnt iiislilled making' a living suioli, will 11..;

in acliiit; on tln' assiiniplinn that the \cnt the iiifi'ii'iicc of ik 'l:!!;;' n<'' «l,

(nnilmtnr hud rcci'ivi'd infnniiatinn luakcinan, who was faniili.ii- iiili

which would warrant innvin;; Ihr train, inillmd of sw itfliiiiL'. s1.|,|„,| ,„

It is crrnr tn '/\\r an iiistiiKlinii in liai'k jiist after the pa— ;i;;r nf tl.

such tcriiis that the jury may infer that L;iiie, fnr the piiipoM' nf M... iJn.' tl,

the role of law is "that the ri'.'ht of one iH-ini; swit.hed, so as tn prei. iil il

eniplnycp to iiresiiinc tliat nther cm- colliiliiiL' with annlher niu'. ami

pinyee's will do their duty will e\eiiipt struck hy the eiiiiine. .s/. /.....

hini finni responsihilitv" for his own <{ N. /,'. <•<,. v. A'n.s.s (ISIi^i .")i; Ark,

no<;liL'eiice." Mnhnmn I'l. S. A". ('•>. v. 19 S. \V. 8.17.

]!i7ii<li (IS!).")) llll Ala. 2(Hi. "2(1 So. 1:12 An in^lnielinn wliieh rilie\r^ :i li

tn case in which the injury was due to man of any iitipiitatinn of i;. .'ii

the fact that the servant. <i <ar rep.iirer, in .'niiiL' hetwi'i'ii a. standiii.,' :ni.! ;i

had not Jiat out danirer sif;iia!s). in;; car In examine the ant.i!:;i:i,.

"The f.iiliiro of a train whiih a see- lers. if he ;.'ave the si;;nal t.. ^ij. i

tion hand knows cu-toinarily si.jn.ils at such eirciiin-taiices as wnnM |. i-i'

a whi-tlini; po-t, to !.'ive such si;.'iial, impress him with the i.l.a ihit lli.

will not of itsidf excuse him from want mil would he olis<.r\ed hy thr i-"':\

nf pel fornian<e of the iieneral duty of i>r hy the eniidiiclnr and cnnniiiiin

iisiii;; his eyes while working.' upon the tn t he eni.'iiieer. allhnii;:h li.- ilil ii..t

track, lint he has a ri^ilit to depend to sec whether his siiin^il li:i.|

upon the kiinwh'il;,'!' of siiidi custnui to oheyed. iiiipn~es ton Inw a .i.L.'i.."i

some extent. Units v. .Vric Ymk. .V. //. tinn ilpnii the brakenia '. 11 • -'•

if- // A' f'o. (18U;S) l.j'.t Mass. o.Vl, 34 rn. v. Willi'iininjii (IS'...) Ill .\i.i.

N. K. 1070. 21 So. 827.

.\ railroad eniplnyee enfra.L'cd in clean- ' .\ rule of a railroad ie;iip.nr

ill" under a switch bar in th<' yard, so ipiiiin;; van! ensjines In cuiy lu..

that his atlcnlinn will naturally he witli- li;.'hts at iii;;ht i.\c..pl wImii p..

drawn frnni apprnacliiii,u' trains, hut sep- with headli^'ht IhUIi frniit ari ! ir

arateil fmin the other .seetinn men, who, not relieve an I'lnphiu i' 'aIi.. .I".-

as w<dl as hinis«df, arc iiiidi'r cliar.^'c nf a know nf such rule finni l» ii:_' 'jml

fnreman who ordinarily liMiks nut fnr cnntrihulnry iie,u'li;,'eiiii> in .\.iil-ii:L'

the men and wariiH tln-m, must know daik ui^tht upon a tra.k .it a

that under such circuinstance.s he is not which is very dan^rennN i \. ii i'l l!;.

relieved from the necessity of keeping lime. 'I'tini'ilht v. \.» ) '. \

watch for himself, and is not free from //. /.'. Co. (is'JS) 170 Mass. liit, ;

npfjli^ience in failin,!? to do so. I.tpirh v. E. 85.

Boi^tnn & .1. /f. Co. (1893) 159 Mass,

53U, 34 N. E. 1072.
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V willtill in ti. Ik- at tlic ]i!:ic<'

i..\|i,-i' tilt 111 I" ii;iiii;('r.^

357. Necessity of act which caused the injury.— Aii ;trt nf a ti.

l]i;ilili' cliiiractcr camcti

.-IlliUIII!

l.it lie i-DllM'l'Icl llit,.i a I'll

tliiit it was nut ii<'(T^«arv luiilcr tlir riri'iiiii-i:iii.

llr lin ITl\

i:iii ill

l;i(t that a rci'Iaill cnlll-SC of cnlliilii't wliiri I 1- llll |i..rl nri;i|.

:.'i'lirc w

;lll f'liil

as iniiiiilcil wiili.iiir aii\ iiiM<->-ii\- is t'ii..iiii.ni l\ a.l\. ii. .1 I.

lent, wliicli ciiiisliiiii) a cMM'iili.iral \\ .r i-iiiiiiilai i\c I'. :i-..ii t'.ir

il(vhiriii;r tlic aiM-imi imt tu he inaiiilaina llll-.- .\i .11. .I, I i.,ii

V cviilriiflv lie fc:;'ai'il(il ;is an iii.,iliril clriii.-iit in iiiimrrmis nllici'in:i

Msrs wlicrc It is not iiicnti.incil

On the oilier liaiiil, it is cniii'iilril iLat i'\i.li vliicli ti-ii.ls to sli

tliat tiio sorvaiit actci] innlrr llif pros-iirc of ni'i'c--ity will l'n-<|Ucnlly

i^ti'lcr it iiniiossiiik' to sav, as ii iiiallc of law, liiat lie \\a- iir::li;:riit,

.ilrh.iiiuli tlio circnnistaticfs ii]a\' liavo lioi-n siirli tlial. if tho. factor of

iieccssitv wore alistrac 'till, lie coiiM ii.it liavo ncoN crcl.

/'. A*'In I.ni/fl,r v. Mixxr
il'<ss) !m; Mo. 2ii7. It S. W. .)S(i, it uiis tl

li..|.l tliiit a scrvnnt wlio wns run <i\.t in \.

till' !lr.'f---if ^ nf til. A-r. in L'O IhI \vi>on

il.* <.;lls w
Orlr

a tmiiii'l wlicrc lie Iia.l no rii.'lit t.

Iiili' ill ii'.,ii I'm I, ,11 V.

lliiit til

m'L'liji'

,in .'iiiltv iif ('.mtiiliiiliin

lit K,..l. .-,i;:

li;

('..iiti-.i^t .> iil...l in .5 :i:tt.

an.l riiiil.l not ifi.iv.'r. cm'TI .\ riiliii',' wiii.li n — imin-t tli;it n rcr-
if till' lu'll on tlip ('ni.'ini' was not iiiiiir. tain a.t ..f tli. iil.iiiiliir wa> iiiin.

no or.liiiawe liaviii'' liccn violati'.l l.v wIi.ti sii.-li n. . -<il V 1- niic o f till' is-IKM
lliis nriii>^ii)n. Coniparc
5 X!

f'a-i.'s n t.'.l

•':»;ir«. anil cliaptcr xxxiir.
.lir... tlv inv.iJM.l in tli.

llnllriihrrk Mi
iiT) 141 Mo. !»7, :W S. \V,

/'. /,'

/<'..v(. evil

.
lip. vlii.l.

nil' i< 111 li.„lii...'.| llll Ixitli si.|i'>, is

Co. pr.ip.ily iifiiM'.l. Il'i mil V. (• Illirrli-

!•!. .\f- v\il l!h.i- /,'. Tcj. (ISitl) l,-,4 Ma-
il in Itanc in 141 Mo. ll:i. 41 S. W. 2S X. K. i.sj.

'iraki.'iiian went lirt\ >l.iwh- Kvi, lliat. owinjr to its pofiiliar
'cars to couple tlicin, sii..li an ait con-ti inlinn, a ccitain cn;.'itic coiilil nut

..ill? ilix'iiicil ni.;;liLrcnt in .\li<-oiiii ) . w.ll I... ..il..l wliin it wim -.tat ioiiiu'v lias
11'. fiir cNaniplc. T' run if /'. /.' Ih in li.'l.l siilli. iiiit 1.) cv.'lii.lo till' irifi

v.ralh.i, (1S!U| 11 ('. ('. A. 4S7. 2:!C. S. inic tliat tiic cni^iiiiir wa-. as inaH, r of
.\|'!i. :il.l. (il I'Vil. 2.-)ll; (Ish,.

I!cp. Iti; I

la\c. .•;;liL.'.'iit in itan.ji on tlip f.iot-

(1S77) lis Mc. V.K 2S Am. iH^ar.l to oil it wliilc it wa^ in ni.ition.

II iiiit /'./?. f'o. V. /'.'.s'^-.?! Iss7) .I/i.«,v<,i/n' /.',

.37 Kan. 71.3, Ki I'ac. Uil: ih,,i,h, v. Iil7 111. 44.

.Vi,i<//i.'rn /'. /^ Co. (IS'.MI) 42 r>a. ,\nn.

Co. V. .ihiiid ( lss;i(

17 .\ni. l!i.|i. 4'J A lirakc
Swthirn I'. It. Cn. (IS'.MI) 42 r>a. ,\nn. iiian was not L'tiiltv of .niitriliiidirv n.'L'-
(isi;, 7 So. 7!I2; l.nrhin v. .\.'i/' )V/)7,. C. Ii;.'.!!!.' in i i.liiii.' m'l llic ti'iiilcr of .a' Laili-
A It. It. It. Co. (IS'.lii) Kill .Ma-is. no. ini; cniiiin'. il l^iii.,' nii'c-'arv for s.inic-
44 \. t 22; Ihi, Cll,

0. I! (-(J. (jsil,-.
; Va.) 2:t 8. K. 21tl.

"/.'' £ n tliiit pii-ili.in to k.'. p

tl,

mit. lii

t was ilcrlaicil iliat a pc- Stinlliiiii It

our to

I.i..k.iiil for oli-trii.-l inns on tlic I

i uliiili allc^'c.l that a forci

pi'if.aiiiaiicc of 1

•iw was coinpcllcil, in 11

an of a 1.. liip. Iiil. S. U,
(llilMli 21 Kv.

thri

.Iiili

11' til. II if

iiiil).

iitriliiitoiA ni'-'li".

•I'll, .pi

<• c.irs wliilc a t

to <'iit oir tl I.' jiirv iiiiiin cvi.|i'iii.p

rain was in m.i'i.m, man j:..! iip..n a ati

'lice i~ for

ilcll-

r at til.' fr.,nt

tliat

.-inil wa< ininicl by the unhall.istcl cm- ciiil, :Tiiil lin-lin^' tli.' .l.w.r l.i.kcl ami tl
ilition of tl

th

ic track, was iliiniirralilc. as platf.nni (i.iuili.i with a niinilicr of his

tl

iiTP was no averment with rcL'anl to f,.ll.i

tip rate at which the tram was iii.i\'iii. I.I ,f.

Ills. i,,.,k his .seat upon the
iili hisof th, i.latf.iri

i.i.r any "tatcimiit that he was com[iclli..l feet on the lovv.r -tep. ami that liy
eillierhy duty, or by an ord[ur, ur by sun uf a sudden lurch uf the car Foine

hi
'ivl

! 1
'

i I : 1

i
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pditinn fif lii< |)or^n «mi forcnl Ixy.m.l tlic lirno. Stni Siilmiin if 1. /'. /," r„

till- lino (if till' <Mr ami lliiH caiiii' into Umin i IMHI; 'l\\. ( i\. Apii. i ..n s,

oiilli-iipii uilli a ^uitcli ^tlll1(l. /'•"< v. 411.

Ar.'/ii 1)1 /'. /•'. ''".
I H!il I 2 N. I). l-'<. W liiri" a lirakfinan wa-. injiii^ I hI

4il .N'. \\ . ti.">.'i. It is lint, an a matter nf iipii|ilinv.' an (n;;iin- «illi .i ilii.vl.ir

law. nintriliiitorv nc^'li;.'<'ii<-i' fill- a lir.iki' lnu tli:it it |ia..-i'il iinilii tin- ...i a

man in i-liarm' lif a train to i iili' on llii- wliirli it «a~ Iihil' ronrii. 1. I, i',

top of a i-o.il car. in-tiad of on tlic [lat- frmlint i- not ••iilitlnl to an iiii'|ui!i

form at t'.ii- I'lul. If lif it jriki'il oil Ky in-liiirtion tliat. if |i!;iinlill ki ^ i

n ^iiiMi'M -to|i|r,ic;c of the iiain. diii' to .•oii.lit ion-,. In \v:n ni'^li^'rnl in .iii.ii

'lie cnyiiKi't's nryli;.'rncc. it i> for tile in^' to niaUr Ihi' i-oii|jlin;.'. «lrii.- it \

jiiiv to s,iy wlictlii'r ln' aitnl iirmli-iitly. in i\ i.li'iirf that it wa- iic-.i--r\ i

takin;; into cori-^i'lcratiotl till' ilrnianiU of llif <-ars >lionlil lie iiiom i| ijui. My
(Jiity. and oimially tlir ihtiI of lirini; iiiaKi' way for an iaijiiIiiI ti.un ).

in ii position ulii-rc lie ronlil olixTvc tlio h ys v. (niirittiriil Kinr I,' c>.. !>'

rars to wtiicli tli.it on wliicli he ii lidiii'; VW> M i". I. Tlio < rt ^li.l: -ji

is alMiiit to Im' cinipliil, anil si-nal to | laintilV liad tlic Unov, Ird;.,. -upii. - 1

tlic cn^^ini'cr wlicn i-ion ii .piinil. Ilic iciMr^ls for instnnlion-, ti;, .,

hnns'ts I'lhi. i'l. S. i( I/. It. >'(i. v. \l iir- tion of Ids diic i-arc drprndiil t.. -i

mil ( IS'.l.')! .T Kan. ;i.ill. 40 I'ai-. lUti. extent upon llie view tlie |in\ mi

It is not tieL'lii.'enee. as a niatli-r of take of his neee-sity for iniim ^li it.'

law, for tlio cn^'ineer of a tiain. in an tion. tlie distance tlie liiinlii^ w<

pnicrj.'cney. to step out floin the en;.'ine, have to pi'>s each other licf.iie Ihi'

wliieli is on a side track, to tin main and en;.'ini' would come >o m.ir >•."!

track, to get siiinals. Il'iii;i v. i>ri,i,ii- as to injure him. the speed at \< lii. li

b'll rf SI. ./. W. Co. (I.SSII) !IH Ml). (i;i, etiL'ine w.i- moviit^'. the ktm a 1, !.',.

11 S. \V. 3ltS. had that the en:.Mi r knew the l.iii;

Kvideni'O that an iinnsuai strain to the conlldeiice he wa~ cut it I. "I t,, h

which a hrakeman suhiected a l'.,ike that the erciiicer would ~() ii'.ni.i.'.'

was neees^itati'il l>y the fact that it was I'l^u'iue as imt to injuie hiiii. the i.''ii

the only one on tlie train in f;ood weak- he was rea^onaldy entitled to p'.!..' ii

ir-r order is admi-^silile to relait the in- Lis ahility to make the coiiiiini.ni «.

fcrenee of ne^'lii.'en<e in the inan'.er of to prevent the hiinlers pa-^in'_'. aii.l pi

handling,' the lirake. SI. I.'inis. I'. ,(• V. ahly other <'ii i-uiii-tani es,"

H. Co. v". Dorsrii I I'.MIl 1 IS'.I III. -J,")!, ."ill .\ hihoier on a i.'ia\i'l tmiii v,!,'.

X. K. ,"jii:i. .VHirmiii;; (ISIi'.l) 8'.l 111. .\pp. tln'iwii olV as a result of the ti.mr-

555 •rinniii'J to move while he wa^ atti:i

A railroad switchman i^ not nc.di- irif; to mount a ear l>y pultinir In-- I

"ent, as matter of law. in |)Iaeini: him- on a drawhar cannot he held ii.l'"!-..

self in front of a iiiovin;; ear. where his as a matter of law. on the L'i"ni:'!
'

(IillicH may reipiire it. I'ainr v. i:iish iii it was necessarily iuiprudetit In il" '

K. Co. (IHIt.")) !)1 Wis. .}4n, 04 N. W. at a lime when orders ha<l I- ii ji

lOO.'}. for the train to sl;"t. and lie iiii-i ili

.\ hrakeman is not iruilty of eontrih- fore ha\<' known t lat it iiii'jht mmi'

titory nejiliirein'e in assi.,tini.' in the niak- at any minnent. The ipialitx .>f In- '

ini; of .a •llyintr switch." which is a duct is a ipiotion for the jiuy. t"

liif.dily danijcrous operation, where the determined in vievv of all th. iiu'

exTye'ney of the I'ase demanded that tlip j-tanees.— siieli as the lia-le rciuio I

swileh "should Ik' nniile in that way. p-ttin^' ahoard the train, tli" cnii.a'

Onnvrr v. Ihl'iiiiin- ,( //, I'liintl Co. of the f.'roiind or appioaili.s, iiii'l

(18!t4) 1(14 I'a. 17. :ilt .\tl. 'iii'.'. character of the cats and the ;il-iii'i

An instnietion that if plaintilf. in- any snitalde means for iMiiiinliii',' '!

jitrrd while ridin^r on the pilot of an //oi/Zc v. r/M'c(/<;o, A'. /. •(/'./.' ' I-

en<:inp. could htive ridden on the steps M Iowa. "<'.5, '.I N'. W. 'M''<'.

of the pnf.'ine with > .e safely, hut for Where the evhlenee <'li ai ly -';"«-

'

his own •onvenienee preferred to ride on there were oidy twi) way- oi er -

tlie pii . defendant winild not he liaMe the uncoM'red yeaiinj.' wlurh i.ni- 'I

unli'.^ its nei;lij;en<'e incri'ased the dan- injury, the jiiiy eaniiot he a-K"l tn

per assumed, is pionerly refused where whether the plaintill' eoiiM H"! li

t"lie evidence shows 'that the pilot wa.s availed lii'i -elf of some otlnf .^iv

1!,e !..• les-arv e.m! eustomary idu;'" for erossinu ,ch would have i.iil'ii I

a hrakeman" while iiKikuL' ii pilot l.ar accident inip'-..-sihle. /.'-.././'> v ''"

conji'aj, which jitaintiH' was doing ut ton Coltuii Co (1S"J3) 2.'i Out. le'j'-

^



I -"'SJ m:i;i.ii;i;\( i; at ii.mk or inm n\. n;ft

Hut I.lii.' iliTiriiic (lii<- n<>i inure to ilic ;i(K aiii;i;r(' nf n -crvMut in

;iii\ iM-r ill wliic'li lii^. ci^iiiluct \\:i> iiit|-iii-ii-:illv .-ij r,,-li iliiit, iiu nni-

dclil [iiT-i.ii Wdilld li:i\c (loiir \\li:il |ir iliil.''

Til" llcciv--ity CMiitiiiilil;il( li liv the |;i\v i-; .1 r<'M-Mii;il.lc :ili.i lir;irt ic:il

nil!-.' It. is lli< !( lure a liii-'lin-riinii u> cliiir^c a jti\ jn h,ii^\iiii;c

wliicli will liMiI lh( 111 III rii]]|iM-f i!iat, ii<i;li:;i-ni'c is iiit'c ralilc, iiiilf--*

till- :irt. in (jiic-iioii \\a- ali-irliitd v iin-o-aiv. It i~ i'immil:!! t'l r hull

|.p -!i"\v lliat tlic act \\a> rca^iiiialil- iiihlir the cin'mn-laii

358. Act done in an emergency.— '|l,o Ut,-\ that, at, ih.. lini,. wli.ii

ll I- injiifv wa- ri-i-i'i\cil. nci cnirii;: ,icv cNi-tcil w liidi (Iciiiainlcil nnii-u-

:i!l\ [ii'..iii|it a'-li.iii is, lilic ilii- al-'in I' iirc(--il_\ , (pfl<ii nn'iil i..n<"i

!.v ilir cniirt.- a- a -nli-iiii.ii \ ::r..iiihl t'(.r tic'liiiin',;- to aiinw tin -.rvaiit

1(1 nTii\(i'. On tl !! Mllii-r haiiil Ihi till CM- if an <'i iici'iinirv l< -iiliio-

tiiiii- ircatcil as a di liVn niia! In!; m- I'liiitiriiialnrv •li'mmi. riilin-

ili-i'liilch jii'irliiilinvr a cuiirt lV..in ill rl.'iriiiL;- tl ir servant tiirll^eiil, as

:i aiat.tiT <if law, ur Iciiijin^ l,ii -iipjinri ihr .•iiiifhi-iuii that lie w,i> tV'

Il'i'lil Iie^|ii;(|!re,

111 .M.nie 111' the cases wliiili invi.lv tins eviileni ial clei.ieiit tli-

Mi

\ Imiki'iMJii was u'liilly. ;is ;i m^itlrr .i ,|n.i. |,ii" ,|i.| not f:ill ;is tlir ^r\:iiit
"f liw. lit ciilltl il'lltnl V ll('!.'l

ii'i' I'niiii till' ilfiulwiMi;! of a fri'h'lit

IjriMlrr jilr- ,-1 111 iii |,.i 1 1, 1 »||,.|i he li'l|lii\.<l ill.- t,l-h
iiii; ri'ini'iy I'm iiijiiiii's in. in lull- in- l.y ulii'li li,- liii.l U.i.t it

.r ii:;lil

rill;; run omt hv tlii- i\\ I' 111 t- liiiiiiii;,' a 111

|...-iiii.ii. tor Ih,. |>Mi|.. .1 ol>.

n|.liiiL,' to walk aloii;,' tlu' iliM.lu I, Iiiiiiiiii.t, it

wlii.ii wan aliiiilt 4 iii<-ln-t wi.li'. uliilc of d.-ij

' |.|.| ni.iM'ii'i'iit ol tlip

"as ..! I (li.it it tlii~ 111.. Ii.

111.' l! .liii '.v.is in inotiipii. will.oiil juiv

iiiL' a.iMhiii;; to lii.l.l on to. cvi'ii if ,iiili I'all.n, {],', f,,, t |||;,t i

.li'.ii was iHfC's^aiy t^i tin

I'liii..' of tin; car from t

.'I an iMiL'iiin. I>ii

.'11 iiil not ll

!. tlM.IlT l,.l,| l;

111'.' » il ll I II l..\i'T- was |,ai I iajly

.1' il- iiol lia\i.':;

ir -.ivanl ..ail.l

ir I'lilii.l', 111.

<\r i.lllli'. I ol.l lliar\ wa'ji- it 111

/(. I.I

fa.tmr.l it woiil.l ii..t

'•1..'/ ( ... ( isii.-,) 171 I'a. .-,S1, :i:! All.
I la.

mil ol till' I'll ir:_'i' o| n.''_'li-_'i'n<'.' in li.iv-

in;.' i.jii'i.iii'.l till' |iii'-s

iiia..i!.'i . /./.. , I V. //./, //

III an nil

.\ii I'lni.l.iy.'.. rilling' ii|ion ii frci.Jit ('..nn. I.".:l. It .\il.
.valor .111.1 injiiic.l l.y Ins |||.,.| cati'liiii^j

I
|s'i:i

I

l""l"

vtiilf piojcitini; fn.iii llii' !) TIHIiliT ,1 1,.

I'l '11.1111 i- not ii'li.'ii'.i fr.mi ll

lull. .11 ..f ...nlrilaitory n.';;liL.'.'iii'i' Uy ilic 11 ,.,,/-

II iii.:„s..„ 1. <:,

ini.'-. I., i;. -ir.t.

.(.I. r.. I) : Isli.i)

ir llll|.ll- |..r I'N.iiii .1... A.//. V. r.,1,,

la. I that till. L'.MiU ll|loII

.11' ^n arraii,i;i'il that lliii

till' I'li'vator .\'. K. I-J: T'

i'<:
I 1:miiii 177 .\|.i

I'li.'iiL'li at tlie e,|}>i. for liis f,',.|

1' «a- not I 1 s:i:i .\l... .\..i.. (il-

I'.' |.la..'.l wliolly U|K)n till' platfi

to r„. V. 1,,..,/./ 1 lsii7
1 III .\|a. I-

1111, So. ..i.M: I-,,,. I. \. is.iii,.,,, It,, I, a r. \l,
111..' ill siiili ,,a,i. till' |.i)-ili.iii i- so c, ilsii,",! |-J (lal

iiianil'.-lly .lanvi'ioiis to a i-.i-ii.il ol "In liftrrniiiii

ll. II 1';

til. '111. 'r an .iii-
-.iM'i- that he .-lionlil not liaM' likrii it,

i,!,.y.',. |i,,s ri'.'UI,'--ly ,'\|,.,.,',| |iii,i-<.lf
at all, //

['' 'is'iii, 4 MU,. i,i„^
..! X. i

'('III ^v. Muss^ EiyiKiinni |-..|i|. or faili'.l tn i'\,'ii-i-i' l!
'

|>- tiis |ii'r-i.iial -atVty that iiii;.'l
Sii,.|i. I

Mc f..r

n i.'.i-oii.i-

n,.i\h r,,i.i,„i,:,i i/,7/s' r,

-'I I'an. S. ('. 7iiL'. 1

My 1.1' <'\|.i'i'ti'.|. ri'^jaiil iinisl alwav- Ik

'itt liail to till. i'\i;icnri.'-. of his |.o-ili..ii. ii

1. I mi. nil' iaii-..l hv 111.' fail Ih.i! th.

n an a. Ii..ii .1.', .1 to all tin- cii

'uai"i 1.1 ar
|.ai • i.iil.

i.f till

ir o.'ci-ion. 1,1, V. \.„ll„

Mi'A irl 1

Vol. 1. il. & S.—51)

11 -t i.y it, i.,i| il„- r. /,'. r.,. , isssi iiis r. ». ul, ;j:i L. ed.
iiii\ 1111. Ill of the haiiiini'r of JJ'.i, U Sup. L't. lieu. 1c'p. lU.
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(nii'r;;clirv l< (ilic |;|i.(lilc( i| li\ I lic iliccrsit V <it' rldiiijj; ii f< .•|;iin !>!. ,,.

wiii'k will! iiiiu-;i:il |in.niiiiitn(!v.''

In oliicr cii-c,-. llic (--(iM-f (.f llir ^iliiittlnn to Ix' cuiisiilcri'il i< i!

t!ic sirvjtil, \v;i.- (•(.litiMiilc ^1 l.v ii -riHiiv diiiiiicr ; thit lie liiid imi -n

ciciil lime tci (IclilMiiiic upon ili< i-nniiMrnt i\c s.ilVi\ Im ilic iil;irii;i!i

ciMir-r- (it iiciiiiii (.|i(ii 111 him I'ur ili<' |iiir|,ii-c ><( avui'lini; inini\ ; :i

tli.'ii ilii' iiliirm nr ni'r\(iii> csciiihHiit |ii'Mi!iicril liv i.lic c juiirii

ini]iiiiriil hi- ri;i.-(pniiiu t.n iiliit- l.n ^Ui-\i a ch>;ji'<c that it \Vii~ imjiM

;;aMui' ihr (|iialil,v ni hi^ .(.M.ln<l \>y llic ni-ilinarv -lamiai'.!-. ll

well scltlrd that a -(i'\a:il V-Im is sii'Mrnlv cximpm'iI Ii. i;ical aiiJ inii

licnl (hllliirr i. i,"l r\|ic cli il In art wilil thai (h'UKf lit [irilih ii.r \\],j

woiiM uilicrw i,-( !.< ohli^a;i'i\\. ( >r, a> tlic doririiK is als,, < \|.:'. -s

a scnaiil is nut iicic--arilv f!iai'i:<'ah!c wilii n<;i;li;:cnf<' hirai'.-c

I'aih'il 111 s< Icct. I.hi' iH>l means ef « scape in an eme!-i;ene,\
.

'

'fill' f:i(l til, it wlii'ii il liiiiki'iiiiiti nil- iiliiiiit to stc|i III! it frmii tli.' ihp.,;i

(ll'llimU to Ill.lUi- il il.llrjilnll^ <Hll|ilir;; l-lir. it «il- llrM lli'l til lir I'lmi !,. 1,1

tlic ciiis liiiil Id 1.1. tiiiiM'.l .inliuly to til iii-,lniit tlir juiy tli.il ll;.- •!. i, inl;

IllilUr Uiiv fur illl r\|..-r1.tl llilill ll.l- i II umllil Imt 111- liillili- it till- Lilt. >'.,.-

Mil-Ill iiiMi-ii il- Hill' 111 till- l;iil- till lii:;.' ili-lirliM-. Ullil l-lilllil llilM- U.I! I. II

til ili-|ilii\r llr'jlil;i-l'<-i'. I.'liihsv V. (mi- illlil fil>ti-lli-il. Wlli-tlirr tin- lrik.,i

iiirliiiil Him- Ii. Co. (lss:;i l:i(i Uii-i jii-.litli-.l ill iiu-iuriii;; liim- i,:l i

.\liisi. 1. ill ,itli'iii|ilia;; to |iii--i "n.-i il. «!iili'

III ili-ri.liiij; uliitliiT i\ liiiiki-iiiiin, in- vv;i- in tin- |M.,iliiiii ili-i-iili,- I. .!•;-. i,i

jiiri'il uliili iitti-iii|.tiiit.' Ill i-iiii|ili- i-ius, iiiHiii llu' liii-ti' ri-i|iiiri-il in tl..- |i-u i

il-ril iliii' i-iin- iiiiil ilili'.r.-r.rr. till- jiiiy iiini- "f llir il'ilv in wliii-h In- ....- '1

lllilN l-ull-ill'l- till' fiirt til... Ill' Uil-, ull 11 I'llfiil^'l'll. .Mvllillll'i; V. I,,li„ InlU

Mill. Illl i'iiii-i;;i-ii,->. ri-i|uin-il tu iiiiili' tlir .•>'. ''. A'. Co. {\s:\-dt H'> 'ii'-vii, Isn. .".J

i-i.'.i|iliii^' ill il liiui-v. !^l. I.viiis. I. \! ll- \\ . Is).

N. /i". ''.,. V. Ilniiiiii.i I ls;i|i) :,:', Aik. WliitiiiT tin- iitliiii|.t of ii -|i.-iil

l.'iS. I I S. \\ . r.."i'l. liiriiiiiM ill till- i-inj.li.y ..f n liiili. .: i
--

l-ii.li-i.i-i' lliiit il I.Tiiki iiiaii Uii- ii.jiin 1 piiny t<i f-'i't mi ii iin. villi; tiiiiu v\i-i'.

wliili- i-i.ii|-linL' 11 mil-, in;; In ii -l.ili.i imy 1 1"' ili-'-lii :;.'i- nf lii- iliity in i-n-l. ,i'.. :

iMi- ill ,1 |iiiint on till- ro;i.| wlu-ii- liio to :irn--t t i<'-|i,i--^i-i - on mh li ti.i"

liii-iiii--. of till- i-oin|i:iiiy r,-i|iiiri-l i-om|i- i;i-L:lii;i-iii-i' i* ii i|iir-lioii of f;i. i ti.i

liiiLT of i-iu- 111 111' fri -pi.-ntly niiiili-. iiml ilrtn iiiiiiiition of tin- Jiii\ : .iii-l lin I

wl-i-ii- till' loii.l uiis ill fi-i-tiM- ; tliiit tlic lliiit his i-oin|.iii;ioiis niinli- tin- -.i:iii-

ui-i-iili-i't oi-rinii.| in tin- niylit wliilr l;i' triiipt uiiiliT like eirriini-t.iiii. ~ Hi

wiis olili;i-il 1.11-iiiry ii liinli-in, iiml at a eiitcs tli.it tlii' iin.li-rliikin;; u.i- :,.:

tiiiii- v,lii-ii il Wii- n.ri---iiy ll.:it lie iililiiiri-iitly |iciiloii-^ ii- lo ni.i!^' il '

>liii!ilil iiit uilli |iioni|.l iii-->; iinil tliiit uloi-li iii) ii-ii-^oniil.li' ni:in u.-iil-l
.

i.

Ill' Nvii> not fiiiniliiir willi tin' i-on.litioii n|ioii. Chiniifi,. It. I. d /'. /.'. ' ••.

of till' tiiirk at tliiil |i..inl,- -is snl!i.-ii-nt K'nnnnr (I'.MMI) 111 111. .\\<\' '.i v
.

to sii-tiiiii 11 liii.liii.^' tlnit III' Wiis not liniu'il in (ItKII) 1!I0 111. l.i^nN. K,

(•liiiiL'iiil'li- "illl i-oni riliiiloiy i»-;;ii;.'i'ni'u See also I'liM's citi'il in 5 1
1'l- -"

ill ^.'oiiii.' lH-t«rrii till' cars ill attiiii|.tin!.; il, /»«/.

to iiiiiki' till- i-i'ii|.linL.'. //..Ml" V. r/ia-.(- 'llnltzrr v. Cliiiniid. M. J \. /.' '

.;o. .S7. /'. 1/. it- (). U. Cu. (ISI!.!) h'J ( IS'.IJ
I

.s:i Wis. 4.V.I. .'.;! N. U .--".; »

louii, :V1.K 511 .\. W. i')ll7. I'll Ciffi C(,(il Co. V. Ihnl.i \<.u'

In a i-ii-i- «iii-ri' a liiiiki'iiiiin sli|i|ii'il III. 1-2(1: Cliicmio i(- C. '/'. /,'. i v. A

on till' ikiiiu'i'roii-, -iiifai'i' fninii'.l !-y tlio iii//<; (ISSlSi 7(i III. .\|'|i. 'I'll: -^- "'

iirriiinnkiliiiii of ill' an. I ninuv on tin' oiiil v. i.'itt Tiiiiiixkh \ . <(- (I. I' ' . -

1^

trati' of a i-oiil i-ar wliii-li was lyinj,' at a '.12 (la. (mS, 18 S. K. W>: '-""i
\ '•

slo|ii' of hIk.iii :iil iii-;_'H'i'S. ami ilu'ii' «as ( llilll i 47 C. C A. ''-. liis i'. ;

no I'viili'iii-i' tliat In' kiii'W tlii' i-iinilitioii (train lur il jiiiii|H'il liniii i!il.mii.' t.-

of till' gatt; lifoK- tliu liiiii.' wliL'ii lie was cajie innii'nilinjj ^'ullisioii) ;
.'uriii'ur
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I ill tli(> c\citcnicii t of tl ic iiioiiiciit iiccr -tavcl at III

..|i|i .1 onto tlic ends of till' tic

I"
-t win lll-i.

of all wai iiiiiiiiiiciit. It u.i~ li.l I ili.it.
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til. iiiL/m.'cr wi

Uiih, III A IK It. Co. V, /'(/ nil r (|s:ij) f ii.iii a iiicri i|i|.
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I'll.

ul t. 11111. !

Il>l.i|l o| nil.
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Hhile intently watchin;; to sec Innv a of a V.I t ini.' the acei1. 1. 'III. ri.il lin.l-

vhicli he had In^en re|iairilit; woikcd iiiL' Unit lie eoiil.l li: >l ..It to

iin.lcr an en'.'inc which wa< |ia.ssiii,L' •a\e lii'ii-.'lf afti th.. I.'
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I whieli ha. I 21 N. W . 1; t.. a ^iiiiil.ir eir..i.

if /'. /.'.

i;.p. I.

river, wli.-n he saw that it was a Ix.llt t.

ciirrv away
II. it. Cn. y. Ill

, the 1.1 ill h'irhi
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1,1-t i-it.d
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iiilar facts, the place of refil;.'r iM'iii;; ninn life tr.ati.l as a .li-tin.t cli'ineiit.

lo of a coal lioiise) : l,iil,i llnr it .\ei-or.liii'j!v, altliniiL,'h th.- f.iets iiiMilvcl

A|,p.

V. Mrllrnnj (
1S!I4 1 111 In.l. an- ~iiiiilai to some if th. sitiiat i..iis ili

.'i7 N. K. 1S() (switcliMian. cii-~.-.l in § :f(iii. i./p-i. the .h^ei-i.

vliile cmiplin?. involuntarily jcrkisl liin to lie iiion i-llv referred to the
liainl hmkwards. so that it was .'ht

lictween the ileaiK.

in^ ear ;^ave

.1 pi h' 11. iiti.lcr re\ i.'w- tln

WfH.iIs. as the approach- the siie. iai iiile wlii.li takes ai.-oiint of

a sii.Mcn lurch forwar.l); that inipiiN.'.

itU Wistliiiiiidv. I'll. V. .s'»i'V/i ( l>*^H) .\ l.il..ir.'r on a w.nk train was not
S.-. Va. .tlKl, s. K. ;!(i: C'.lo.ir liov " in ncL'li'Jent. as nnitt.-r of la

IC eationsc 111 se\.'relv c.

hi'.'aiise Im
111. I wiMtlu'r,a minp. without a siu'iial. a* tempted to left tl

opin tlie il.i.ir to prevent the po-,.ih|p t.i walk lo the nearest viila;;.'. wli.'ii he
cinscfpietH'es to hiin-.l, of a coliision loiin.l that tin' cal.iMiso di.l not air.ir.l

l.it«.-en it and n train of loa.led coal ade.|iiate shelter ami that the conii.any
cars which, liavinj; U'cn aixideiitally set ha. I not pio\iil.il any unaii-s of taking
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or.liiiiirv pnnli'iico iiiii;1it liiivr iictcil iti llu- siiiin^ nianinT :i- |.!,ii

dill, l.lic iii^U-m-li..iis to tlif jii.'v ^li' nl.l ii.lv.-it iti iiiipruiiriiii.- \:i\,-\

Jiim liiK-k to ttic i.Lico from uliiili lie - niiilit IhIwcm a imp iiii.l :i in

HtiirliMl. Krinim'il.rr y. SI. f.Kil A l> II. |.lMtlo- ii l!i ;.'h tlir n.L'li'.'i i

*'.,.
( ISIlll Hi MitiM. :i'.>. IJ I-. U. A. J.".:. Ni"' • iiHiiml niiiiKil !»• .I,;,i-,,|

4H N. \V. .">.">!!. niiitiil.illiii y iii';.'lii;i'Mn'. iili lii.ii"!i

A sti.rl r^iiluMv riMi'lHVrr lining' (lit rntiiin l.y liini t.i li^Hf ll»' ..u !•.

lo.' .rii-lH.l Ulurrii ii ImiiU I.I u.ill of i^tiol «cll ju.l-id. ninh V //..,!

rcHk :iimI ll,r,i.l.-..fa iiiolur ii|.o>i vvl.icli T. <'. /.'. l'„. (Isi.H; T.-.\. t u. \it

lie «.i-i li.liiii: wliil.' I^iiic "iiiiii'l lioiMc S. W. :f*-2.

fiuiii «oik, »illi lii* 1.;.' -li'-'litlv pn- In an ii.lmn l.y a rvpuiin
.

...|

jr. till" ov.r till' i-i.lr. i-. ii.it .l.|.ri\..l <if l.y ..iif riiiliiKid .iiii'i.iiiiy. ,i.mii-i

tliu ril'lit to nr.iv.'i oil thr triomiil ttiat olli.r lailroa.l .oiiipaiiy «1 Ir

ho Illicit liav.' -<iiv.m1 liiiiis<.|t l.v st.|.|p|ii(r train-' tic Inul a iiizlil to *t.,p. 1.. «;!

lip on till- plalfoini. "lii'i" lie rcali/.-l \>,- li.l.l ii.'<.'li^'<nt. a- iiiallir .i|
I

.,^

hin <lanj.'.r xi sii.l.niilv that it «imhl iMii-.. he all.iMpl.'.l I., i.iimh,. I,i-

havp ivipiirnl Ihr .x.T.'isc of pia.ti.-ally '-ar fimii tlif tia.k, afirr -.mi.- Hi.-

iiistantaii.-oiM a.ti..ii an.| jii.lL'iiifnt. si;;nal to sl.ip wa-. .Ii-i.^lmi^I. 1
l.i

tXiiK-r d II /'• nui'i'l T,,i:,s:t {„. V. .i.iMlii.l..r ..f a l.a.kiiii.' ti.iiii /,''

Ihriirr [WW) 'JO folo. I.l-^. :«' I''"'- .Vo'V/.r." t'. W. 'o. (
IsTSi i;, Hum

lloii. R.a.T-ini! (IS'.i.l) :i fol... App. Wli.r." II for.iiii" an.l In- .
m a,

4IIS. .1:1 I'a.'. HI.-). "'If iiiovinL' »" K..1 i.im,

Kailiiir of a railioail 'niployie to oh- f.'rown ^'iiii'\v hat .. i" ov.r tli.i

.•ape from in front of a train of .iirs p'-aramo. ati.l li."_'a.i to I... f.Milnl.

afl.r l.'aniiii" of hi-" 'hitii.'1'r i- not -ii.'h jury to thi'iii-.h'-*; aii'l Hi,. Mr

roiilril.illorv ii.-i.'lli.'.Mi.f an will l.ar i'- lol'l one of th.' ofw to iim.m- ;iii.l

coviy whir.' li.' .li'l not h'.irii ..f hi-* hiin rooiii. as \»- nii-ht hu\" !•. lUii

.lai-.'r ill tiiii.' t.> yiv him a iim-oimMi' imy tiino. an.l Iho lall'T >.ihl 1m' s

'han.-,. to ..^'ap.', an.l hi- f;.iliir.. t.. <lo P'l "If ri^'ht away, an.l in ;i. llii;-t

~o was iH'caii t fii-ht .M-.a-ioiicil l.y uroiiml hi' was kill.Ml. th.' i"i.v ir.

th.' sii,|,|,.|i appr..a.-h ..f Ih.' train. N..i(^/i- lili.-.l in llii.linn that h.' u,.- i:.it i

M-.i /'• Co y. I'li'ih ll>*!ti;i !I7 T.nn. iliit. L'.'nt. SI. I.fiiis. I. I/, .t > /.' '

UT S \V .-..v.. 'I'll.' riu'lit of a railway Tuulnii (ISii'ii tlT Ark. Jo''. ..I >

M..'tioii f..r.'iiian to r.'<ov,'r for injiiri.'s .-.77. foiiiparo ihilt. ''. .{
.v.

/ /;

,lii,' to th.' all.'.'.'.l n.'u'lii-'.'ii.-.' of an .'ii'.'i- y.Ki«,lt (iMiiCi It l.-viiv \\'\'.

ii.'iT in failin" to ..l.s. rv a si^'iial lla;t M S. \V. '4!U Mii.'inh. r ..f ui..k.iiL'

iilaccl on a l.ri.li.'." np.ni wlii.li li.' was jiiiiip.'.l olV of .l.'rail.'.l .'ar «!ii' li -u

w.nkinj; .l.i.'s not .l.'p.'ii.l iip.m the iiilal- ly tiiriicl ovr whih' it w.i- l.ii'-'

lil>ilitv'"of his ju.h.'m.'nt in s.'li'.liii;; th.' cli.

ni.'ans of o^iap.': an.l h.' may r.'.-..v,'r if A .piarrynian is not .'li:uj. .ii.l"

ho o\oicis.'.l .111.' <'ar.' in sii.h -.'l.'.ti.m, <'.>ntriliiit..iy n.'L'li'-'.n.-.' I"'.ni-.-,

althmiirh it was )ios-il.li' f..r him t.. .'s- ...lirroiit.'.l with immiiniil P'lil Ir

<'ap.' from Mi.' hri.l'j.' in saf.'tv l.v .lilV.r- hhist ..f which he lia.l noi l-.i> »

out m.'ans. I',;ii,i. It. A H. It. r„. v, in ivasoiiaM.' tina' t.. .'n.l'," hii

A'.,'.' (IS'lin lit 111. -11'. "'! N- K. !'')I' '"•"•I' •' I'''"'' "f ^"'''.\'' '" "'- ' ^

\ s..ivant .'aii-ht on a l.ri.l;;.' l.y a in an I'li-ine lion-.'. «li''i'' In- ».i

train is not. as inatt.'r of law. .iiiilty of jnr.'.l. whin it is n..t sli.'Wji tl.;

siu'h .'.mtrih.it.irv n.'-lii."'iH'e aswill piv- w.ail.l not have l..'i'ii stni.k h,i

vi'iit ri'iovcrv. in starlinu' to run towar.l stay.'.l oiit-i.lo. «'"";" ^;;',' '

the on.l ..f th.' hriil-.' whi.'h ho is riuht- Woo...;/ ( W\>} ti" ^' •'..,'- I'
'l

fiillv noon, on s.'.iim' a train appr.ia.h- S:i.-.. Allirui.'.l in (IS'.im i.i \. i. i.

in^'." in-t.'a.l ..f -.'Itiii;.' ilon.i l«'t«.'.n th., :tM \. It. A. HIU. :!!• .\tl. ,i.l

til's ami .liiiihini,' upon th.' tiinlu-rs An m-tni. ti.m to liii.l t"r Hi" 'If

whi.h c'onstitiit.' th.' tram.' of th.' hiiiliro anl is crroncms. whi'ic H .ipi'.Mi-

an.l liohliiif.'Oii th.'io whih' thcais pa-s tho a.'.iM.'iit happ.'n.sl t" "" r"'

ahov. him. whi.'h vas tho only w.iy t.> owm- to his h. m- .oiitii-. ! i.> 'i..'

osoapo Oh>„ V. .iH'/n-iM (lS!t7) USS .l.'n rush of st. am fr..iii an .M.iu-t

JIi-s --^i^X 17 X V "o It is I'.'t ii'-'!i- of Ih.- .'\i-t. '!!..' of vvlo.l. 1)1' !i.i

^o'noo to run .^n a 'railwav track to .'s knowl.'l'^'O. an.l tho sininltuii.'oiM •

r-api' a friulit.'ii.'il t.'am. 'Mn„rr y. I ,„- irL"f mn.-hinory n.'ar hiin. /""';

/,.r/ /,' r.,. (1>^7S. 47 Iowa. f.S!!. /:m,i.„ ll,„xh,u,t .( Com v '.'i IM'-"

A railroii.l omplovco who Inn bon (l.s'.i'.M 8'J HI. App. 113.
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it mil hiiliil. uliii.' to lilt I

IV till' tiai'k to 11

M

lio. fioiii cMili'iiii

hi' liiiii). mill I. .1.'

.1 II. Ill Mllrill

"t. faili'il I iiii iit till' ti

111 till

\lii.'li thii.ili

iinii ir a /;/,.

tl. lull! il '^iiiMi' onli'i' liv till' In - tl> V. I A I
IsMii III i;

t.inil ir iiiiii li'l III

iilt\mill ill liis I'liili'iiMii', u.is ^1

iitiihiitiiiy iii'^rli^M'iu'i' liaiiiiii; a

fi r III
I
my

lull Iml
fn lli-ii

if I'lli

llil

.'Hi' illl lllli|ll iliiiiil ih, to till

that an riii|

. an I'liiiilov ri

ih'U r w llll iii'ijii'j. Ill l\

in -ii'lili'ii iiiiil iiiiiiii

(/ .1- 11. \. /.'. Ci

11 Ultll lli'llt |iill unit I'M 11 1' h ilf 1'

lilll.ilitV nil till' ylolllnl thill th.' I'lll

V. Ih sh r I Iss.s I T'J Tl

Intl. rill- I. lint si'i'ins

III. II S. \V. |.|. vhi'ii in -mil -ii'l'li'ii ami iiuiiii

to hi i-iil

iii'l it-i'lf jii-tilii'il ill -I'tliiiL' a-hlr rt

mat I'lll I. Ii.-I h

f.iihil to 11-1'

|iii-.'i..,

.liiiaiv Till

III

i.'iiliit fill' till' jilaiiitilT fur tin

that hr li.nl iiliiiinlanri' of tiiiii'. afti

i.r.li r »:i- liivi'ii. tl) prt out

iiiiij that it wa-. hi

till

ill tl. r-i'll|ii

till tin

i^ i\ iih

ll -

iiii.ii-i in a lii-i' uhi'ii

tiiiiliii;.' to -how that

ant hail Ui l.ii'.l

VII fault if hi' ilnl a'.vay fimii tin' |iliii'i' of i|iiiii.','r in ton

111 liiar that nnhi'. Tin' ili'i'i-inn -ii'iii- tin ani'lint m riiinil, iiml tli.il Im ui .ihl

tn 11111' a I'li'ar iiiv

jiiiy, -|ii'rially

a-iioii of till' |iiii\ii if hi

ti ii'ii' «.i-

.1 if 111' hail oln'yi'il tlir onii'C

\ 1 U It il llM-llll ll.ll'

that tlir servant was soinnuhat a

I'l

i.t oh

titiiili'. Iiiit -mil

liitloll iil.li'. if tl

ill-

hitiil in "this

.\|i|iiiii'nlly. noiio o: ,'- .III-

it lull well' liioii"ht to

f till il-ii iiiti iiiii'il that the Iniral

1 1 1 1 y

tl. I' atliiitiiin of till' ciiiiit.

mini' of tlnir liiti'iiin; fioni till

Mil

lii'lil

I'liiir-

ih I'l I' thill it u.is in thi' >Mi-\iiiit'i I'liuiT

a-<' of tliis ili'si'iiption it to h. iiMiiili ll injury liy

Iiiiijii-r to r I'fii-i' an iiiii|iiiililiiil with -mil an onlii'

tlip followin;; wonU: "If tin' t 11)11 raiiiii 1 1:1' mail

ill 1k' that till

taiiii'il. /<i//'/i

I'lyiii^'

|il.iiiitiir was iiiitilii'il 1)1- hail knouh'ilL'i' / miir ilMiioi as \-i !.-. .s. v:

I'f till' a|i|iiiiiiiliin^' train, ami was al-n Mrln r. if .s'. /'. /,'
' r.iii

ii'isoii iiiiilir who-i' //. '/i' ll!iiil; Ti'X. Civ. App.) U4 S. W.Mititii'il l.y the pi

iliiUf.'!' Ill' was woikinj,' to ^ri't out of the :i'.h

Wiiv Ilf till' a|i]iioiii'liini,' train, ami plain- ' . r. ,f S. F. R. ''n. V. Knnit
till hail time'aiiil oppoi I unity to ilo so llS'.nn II 'I'ia. Civ. App. l.'iH. :!l) S. \V.

!'l •!!•! lit. 1 h.cn ih'fiin.-lant i- n.-it li 4'il : /!, .. / Vi rf- )/. 1 (/

l!i'." It was laiil ilowii that, in \ii',v of !• n C. iistlli ir, Ky. I,, liip. flls. 24
t'. ti'-tiiin.ii\

. till, va^e ciiiilil not prop- S. W. Iinlll. 'I'lie latter i-av is eirtainly
ii'y he niaile til ii-t upon the Ihiei' farts a liilhei- -t L' applie.itii.n of the rule

01 jiutice, time, and oiijiortuiiity to es- iu tlic te.\t, us it wa.s lluit of a minor

: fl

iiii
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if till' ilnntrfT wns ono nf an urclihinv tvix'. nut iIllTi-riii;; ;ip|i.,-

ill iiiiijjiiilii'lc lr"iii tli"-^' trrinuiitlv <iMi.iiiit. icil liv iln' m iv.m; i

I'DiirM' of Ills (•iiiiiloviiiciit." Si<r will \\ii- 111' i<- tail iJiar iln'-.i

^Vils iiiiiniic'l, Ullil .stili:;lil Id |'liur liiiii.-«<'lt' wliclf lie lllii:lit l!.

icadilv c^^raiK- I'l'iiiii tlir a|i|inli<ni|i'"l ilaiii:<M', if tin- n --liv -1

iiri-i% rxcii-f liiiii if ln' failtii to ii,-(( rca-uiialilc care in aiijii.j. ii

rcai'li the ilc»ir<il liii>il jnii."

'I'lif ijiMiriiic ilin!, nut, iiiiii'<' to flic iidvaiitai;!' uf a -ci-vaiit \',!i,,

liv jii-i lu.ii ailfci-.ilfMt lic;:lii:iiic(', d'citcil the I'llKTl^iiii'V will.],,.

lur siiildni ami liaiipTdiis ui'tiuii.'" Jim llir nicrc fart thai i|p .-

iiiipliivi'c wlm wit* iiiimiM! l>v jiniiiiiii^ • Am p\|ii'1 iiiinil railniMil l,il'..ni

Ikuii I tiiiiiil (Mr nil till' ii|>|iiMjilt III' a in;; in a rlii-nl rar liavltiL' '<< "pii

"iiniinj.' firiylit train. 'I'lii' rmirt ilr.'iilril on tlir -iili'. hImi. iNrninii, / il.uiii

till' ra^l' nil till' lirnail t'l'"!'! I "'I* >'' "'' >''<|'i'' "I'li'ii <'l !''!' llHN ".^i i

fiuiii;; til liii Miakiu--. nt luiml unil of mail kiinuii tn liiiii to l» i.'ij

|ili.\ -.ii|ni'. hi- liraij »a^ allrrliil li\ lii'* iiniiili, IraM'-. a '<.ifr |"i-iii":i '

|>ii>illoii III, till' rai. it v\a~ iiii.iMiiilalili'. man r tlir iloor. sii as to U- jiiK in

111' a ii'-iilt wliirli till i'ni|iloMr -vaH not out ill ca-i' (if acriiliiil. aii>l in -.

Iiiiiiiiil In ant ii'ipati'. |a-<M'H iH'tui'cii tlic ntnvi' .ii:'I ilu-

"In HiilfiKii V. All'- )iiiA' (I- v. /,'. U. il'ioi tliriiii;;li a pa— n;.'i' nl 1 .i ,1

Co. (|ss7) l."> K. I. I'lii. 7 All. isi. wiiliiiiit nii|i|ioit or pioti . ti.iM, w],

wlicrt' a liraUi-nian. wliilr allriii|itiii;.' to ini;_-lit liavi' pnii' on tin* oiImi .j

clinili a car, «a^ si I iii'U I V a pilr of liini llii' stnvi' in safily, ami i^ llii.ii

Nl-. it was nrtii'il that tlir piliii;.' of Ihr of the omim iloor liy a Mhhli n liii

liiiuhir mar I lie tiaik iiia<li' an iinii-iial Ihr car, ami injiiiiil.- <'aiiii>'t rr

ri^k, which was nii-lcnliii;.' ami c. itiis Tinilm- v. I'iiliiiiuiiil d /». /•'. '..
i

iiii;. ami so prcscnlcil a ciiniplicalii.ii of \ii'> N. ('. 'i:):). lit S. \'.. T.ii:

('iiciiiiistanccs which warriinlcil llic \cr- " .\ servant who limiit'lil liiiii-.l

diet of the jiirv in ilctcniiinin;.' I he ipics the pciiloiis po-itjon liy lii~ i|i-,,i„,

tion of the plairililV'n m';^liyi'iii'c. 'I'lic to a rule (sec SS 'I'iii ' '•'h- i"''i

court siihl: "Uc do not -ec aiiv '-ncli iiol recover. lUilt-.'r v. I'hn.u:,.,

ciiinplicaliiin. The iilaintiir, klio»in« \ . /i". To. (
1S!I2) Sli W is. I.V.i. .Vl !

the li'Milicr pile was near the track. SS.">.

jiiiii|ieil upon a niinin^' train siippo^ini; .\ hriikcinan who, after ~itiin;

he coiihl escape it. ami faileil. As niilcli liiakcs on a c.ir so tii'hl a- I" i oi-.

UH this coiihi Ik' saiil in almost every ;;er to the train, attcmpl^ to iiniii

case of pure acciilent. We ilo not seu car hy stcppiiiK on the jniiinil lir-

that the cnnipany iliil anythin;! to mis- (akin;; liolil of a stainlanl mi tin- -

Icail or confuse liiiii. or that lie \'Oill(l the car. no other ineiiis h. Iii_' ;i"

have liecM luisleil or confiisi'il, c\iept. for ;;ctliii(.' onto it. caiiiiol i,.i.\,

po->ilily. that lie may liave thouylit the. injuries caii-eil hy the st.inl.ir'r.

ti.iin w.is not u'liin^' as fast as it really iiij: roiiinl in his haml, ina-iniich ,i

".!» ^.'oiii;: ami that he hail time to clillih einerijency which exi-teil w i~ "iie ,

its siile hcfoie reaching; the pile. lie own creation, (fitiiuih I v l/'i/.'ii,

>\as not orilcicil to pt upon the train, X. U. Co. (1!»0I)) 111 Ca. .il.".. .'.il

anil his place as head lirakeman was on .")1>!I.

the ear next to the engine, and not (.n liecovcry }\nn Uen drriict. wlii

llie rear car. His >;et(iii;; upon the car, section hand was injiiied wliili' iiin

theiefore, under the circurnslances, wan iiijr to remove a haml car Im'Hi the

an act of his own choo-in;;." inn icdiately in front of an ;i|'| i".!i

The mere fact that a lirakeman was train, which he would h.ive .l-rv

ri'»piinilin^' to a si;.'iial for hiakes is no lie had watched for it, as hi luul

cNciise lor his swin^.-in-; his Uily so far warned to do. Sillinti v. f ' . iif

out finiii n side ia.iiic!- that it comes /'. (( A'. <'. U. Cn. ilS'iii '.'' i i.

into collision with the side of a laid;,'!', (ill X. \V, ."iliS. (In the - d .n;'

lllUk v. I- lint d- /'. M. Ii. Cu. (1S8SJ G7 this case (!IS Iowa, :>:<:>. i.T N W.

Mich, ti;{-.', ;!.") N. W. 7U3. the court did not lay any ^t'l-^
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359. Act done under the iulluence of bodily pain.— ( 'ulii:iliiliiv ran-
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•II aw lia^ -.1 liiJi
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•rvr It, null -s iiia.|<- iiti. h-r -in'ii i-in'iiiii-laiii'i.> a- t. iii-t It iiti

r;i-liii< ~s in the .!"'!,- ini'til, of pni'liail ln'r-.n .\ II r--|.ll liallv

lia..^ 1 II aiiii|il< il ill l'".iiL:laiiil am! Si'.itlaii.l.-

tl... fi.iliiiv to k...'i) ii lookout, iiii.l ilo- /(.)//; .( /• I! V 111', .11 (is'ir.i

i.l..| iiLMiii-t till, pliiiiitill nil till' ~iiii|ili> II .\|.|i. I). ('. :;il \
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V. Sii,u,ii:i\H (laill) lll7 Ti'iiM. I il.l.. »ii,. sliikiiii,- him OH Ih.. 111. III. nn
'.. (It S. W.
'Wli.

iii-tniitioii to th.. .Il',.,t th.lt hi ihl

>ni:u'n;:r iiin^lrr iii'oii n not i.

li.iin in iiiiiiiiiii.iit iln

iiiiiips thi-rifiom. it is no ih.irii

i.lli-n

to nn ol Ihl

his not k.'i.|ii

If till

ni: i|iiii.t

inini'V risii

ft.-r I

III. I Iroiii
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Uh.
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|i. Hi

I'lon. h of thr inr «ns too l>i.ini|.

.1 iii.'i' n(.|i..al ( ISliiii III .\|i|i.

II N. \. S»\,\). 7!i-.'. till

il.. of Hi.. .|...'i-i. 11 W.IS I lilfi r.iit.

/;. /,. 1/ V. I.I, mi hi,mil It. Co. (ISil)

(il.'i.

\ lii.ik. ninii is not
ii...lii.'.ii,

^'iiilly nf

1.'. N. V.

In <•

.! .\iii. i;..|i. M.

it I ill "1 i;

as a iiintti.r of Inw, Hon thnt if .i

1/ A'. Co. V. rros7,v (l^S.-.)

.'iS .\iii. |,'c-]i. 4li:t, an

I'l'ilmliiiL' iiro'.cr.v for injiiiii.s t., In

iii-l rue-

n i.|i.„'iii..|.r. ri'inniniii;; on

f.i'.t I.y hi'in^i il 1)V a ilrfdti

his I,,

\(. niini'i
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in \(> lie-.1. il Im.l rin^
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•-•" of till. Inililnr II

hi

(,f till
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nr as hr Int |.|ii;ii III Il.l

V xiliiili III' ans hohl- anil tliiis

IMI'VI'II t till

irkin^r tn.>
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life, nn.l Hi.it it

111:;. Ill roiis<..|ii(.nii' of an ininiy to lii.H i—iry to thnt rn.! Hint In' ninniii iit his
l.i.j I

.
c.iiisi'.l h^ till' ilifrrliM. .linwliraii. [lo-l. his wi.lort uns niliili'il to ris-ovi.r;

t-i
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It will ]*• (ili-i'i'M i| lliiit. in iiijinv uf tlic imk'-i tlic l'il•l•lllll•^ll

vip|\ri| li:i\r Imiii ciii'li ill. it a -ccniiiliiiv ii -nil ut' »niTc..H in ili. i

iiiiiilf liv till- injiinil |i( ix.n to -:im' lilV U'>iiM n<fc^-;!iiiv Li ,

llir |ii'r-ri'\ ai i"!! of !"'nii' pal I. i>t' i|ir nia-lii^ |n'i>|MTl V. Ili- I, n

(•111 ri thai in'i'MTvati'in i^ .-trnatinir-t rrlcrii i| In us it tji-iiii.' ;,

{III if net -11 II. .i,-,iiiy. iiihl 111- kii.n it, I, l!i (1. Isii.'l. .•.) I, I; \, Ji;:, i.i »

Ml llH'_;lil til II.He |^l|l'^^ll it. lllrll -lie !MIT
; /.I'M'AlM V. .S''l..i/>M./I I-, I

• iiiilit lint ii'i.iMi. M.io 111 III |ii.i|<.'r »lii'ii \l.<--. .ii 11. :|ii Am. Ki|i. li'i.V h
iiiiil ill iiiiiiii . limi Willi till' iiiiJT \. II •('.>./'..<>/./,.,(/•./,, r., I-,

I

iliiiiyi' "(iiiiil-." it vni« -iiiil. "-Iiiiiilil Mil .Mi,', ."i.l Am. itiii .'I'll; i, '..-.

[il.ur lliriii.i'lM« ill ilif 1111. ili. .11 111 ilir ,>/'» i|h:i:(i i:i,- \. y. | pi i |

Mi;;iliri|- lit till' iiiiiiiinil ut -luli iiiiini .li..'., M.t \. K. II'J; .v.i.ni v. // II

lii'iit iJHiiL'i'i. ili'iiiiiiKliiiu' viuli ill-tin I/'". ( 11. I IHI'T I III \|i|i. |i,> ,'

,

t.iiiriiiK iliri-iuii mill iiiliiiii, .iiiil -himlil N \ ^ii|'|i. 'H; I'r i-i,;. .., 1

lint -I'.in rlii-i'l\ till' j;iiiiiiii|- ul Iiii|k' Iii' /.ii-../i ,(i/'.i / il^iiji Is (ilnu -.t ;li

lllil.V lliHf ll.nl" til -il\r iillil-i, lliiill;;ll I.. 11. A. |!IH. .t .V. K, I7J: /' '

li-Uiiii,' liiiii^ilf ill till' iil.iit. . . .
/. i.iv ,f /'. /,'. (ii. i|N»ii II I I

\\c hill. I, willi til. It ..iiiit. Iliiit it iiiii-l Mi.', Ii So, liliii: II !//(. n \. li. , ,

111' ill. II- fliilll till' t.lrt-i. lll.lt till' l-ll;.'i All/. l:l.ililr l.nlitt '„. (|S,l-i,
I

.' I

iKir iiiiilil lint, Mitli liny m't'iri- of [irnli .\|i|i I l-"i. .'i I I'lii-. 'MM.
aliility, Ih' iif h<r\iri' at lii- |ni-t, l« Imi' In :i li-u.lin;,' i-u-r it w.i- lii-l

inlllU i-llillllij liiilll it WiMlt 111' riilllllllin liV l.lllll l-'-lll-r. Ull/ll. n./n. III. It ,i|i|

ciiri' for liiiii to lii.ivi' ilaii;rir .iml 4.mil piiiiy tn i-lim tliul I In' -c-n.mi w,
ut Ili- jin-t." jllliil ill llnlli;; all ,i,l wliiili u,i, ,||

Siipiilaily it lull In-i'n lii-liI that a inn nl tn llh' |iii--i-t \al inn nf Jili- m in

Iniiii.iii 1)11 an clriliii- i-ar i-< imt ii. uli- jin li rtimi nl hi- na-tii - |iii.|..i!v i

V" lit in 11 iiiaiiiiiii,' at hi- pn-t, ait>l i-ii- i.j ti> lii-;;.ili\i' cniil i il.iilni \ hi-.-': ,

ili-.noi iiiL' tn a\i-it a cnlli-inn nilli an V/i'i.'ini \. Iliiiii Inmiiim il-.s;, |

citliii lar. Iliiiiilil, \. l/.,n». /( a C. /,'. IS 1,1. 11. \>\\\ lis.-,. ii!iii. .-,11 I. ,1 II
I

fi). ( liMiiii ii:t iiiiio St. .).-,•_>. ,-,:i \, (•:. nil. s. :!iii. .'iT I,. T. S. s. :,:;'. :\., \\,.'|,,

.All riii|ilii\i-i' in II li-il \mik- will) nil .i."i.-i. ."il .1. |'. ."iliJ.

(h-rtaki - In clii|i ii '.I Irani of iiinlti p iinn .\ liihHii;.' l>y a trial jiii1l;i- 11. iI i

«liiili IniH iiiii'\|ii-rli'lly lir;.'iin In llmv wa'< iin (iiiitriliiitniy iii-L;lii;'-iii-i- vull

thiiniiili the t.iji linli' nf a i-iip.i|,i uiiiliT lii' •«i't a-iiji' wlii-ii' Ilir i-iiilnn,- «,i

< 111 iini-lain-i-s » hi-n nllii'i I'liijilnyi'i-^ ale I hr I'lIVrl Unit llii' |ilainlill'- .l.n-i

llirii-liy (lilt in |i.-ril i- iiiit ili-liani'.l linni an ••iinili-i \ ii-wn " in niii' |.aii .1 ;i

iii-iiM-l-y. \liiii/liiiiil shil I'll. V. Mniifii mini'. Inniiiif n-a-nii tn mi|i|i.i., i!,i1

I IsllSi SS .M.i. -4!SJ. \1 U It. A. SI.'. 4J lili'iif a frlhuv «niknian in .in.-H,. i

All till. nf thi> iiiiiic «a- in ilai-'.'rr tiimi |»i

'llii' conliiliulniy iii'^'liiii'ii.-c nf a ij.iar- mi-* ya-i-s, hail uniic. withmit m.l.i-

lyiiian injuriil hy a hia-t wliii-li wan hi- ri--<iii': tli.it. altliiiii',;li In- u.i^

liii'il «liilr III' wa-4 iijirial jii^r a ih-nirk nm-l iniiinmi' liy tin- L'.i-. whiiron
ll|inn wliirli annthcr t'ni|ilnyrt' «a^ at way to th.- plaii' wln-ii- llir .ah. i u

wnik, ill fa Iin;: In ahaiuhin tlir lilli-r man was lyin;.'. Iir hail |.i'i-i-i..| in

ail. I M'l'k a |.l:iri- nf -afi'ty ai -nnii a- In' atti'injit tn savr him: ami tl .1- ii

wa- w.uni'il n| thi' .intii-i|iatril lihiHl. it Iin. Iin;,' him ipiiti' mail, In- hi I ii;i-.

fur the Jiliy ii|ion ruili'in-f that it wa'* i-aiiy I In- Im.ly In Ilir -hail, .in I

n part nf his duty In linvi-r his fillnw -m-i n iihi .1 tn tin- piii-niin i- -. i-. i

rnijihiyci' tn tlir ;.'inim.l as -nun as tin' /ii(<7, i-. \ ..ni. i/nin. < /.- . '/,/..,, . ( -.,

wai'iims fur hla>t-i wrri' yi\i'ii, /.'.//'- li. 1)..- Issii 1 'I'iini - I.. 1; NT
rill- Sliiiif r,,. V, Mniiii.i, ilS'.lTl fill N'. ^.'iniiiiils of ilcfi'ii-c wi'ii' i|- t!.! il

.1 I. .:!-'.•!, .'IS .\tl. s:i.-,. Alliniii'il ini |S:is
I tinir nf his ili-.ith tin- -nh!-.!..!

nl .V. .1. U -J."):!, :!!i L. U. a. s:II, li'.l Atl. hail U'l-n n vnliiiilri'r. an.l iim .i -n
7(11. Hi-tillL' witliin till' -«-ii|ii' ni hi- .III!

Si I' .-ilsn i>a-('s cili'il in nolo 3. iiifrn. iiiiil I '2 1 that hi' iiail Ix-.'ii i;iii'\v "1 .

Ill the fnlinuiii}.' <-a-i-s this iln.-tiiin' tiilnilniv Iiriili^-'i'in i'. I'av. 1. »-i-

was a|i|ili('ii ill an arlinn aL'i.iiist a o|iiiiii)ii that tin' ili'li-n-l ii,l - -.:.

ptrarj.'(r: l.iiuiniiUt if- .V. /,'. fo. v. ihr hail an iiiiiilinl orliT, in ii • "t .!

'

(IS'tH) 1'21 Ahi. 4S!I. -Ji-i Sn. :'.:,: i;r,l;r to liiV. tn assi~t as iiiu- h .:- !"'--i

V, Luiiisrillr d \. It. I „ ilniili -2-2 \\y. anil iln .inythinf,' by wlihli tl.) '"^
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1 mil. 1 III- Jill 1.1, 'I that hi. Mililiitai ily iin^ mi tlir tiaik iiiilil tin. iinjiin. ua-t
i'\i.i-,.| hiin-ili 111 ilaiiL'i'f In tiiniiin.' , hi-i. ti> iiiiii. in mi i.l'u.it In iiiihim. tin'

Ink nil till, spur llf tin. Iiiiiiiiiiil tn -i\r li.in.l lar finiii thi. traiU in iirlfr that
111- 1.1111. iiiinii, ami that, ili-liail nf iln- it iiii._"lit imt ji.ii|,.ir,|i/(' ihi' «afitv nf

iiii,;.'lit to h IIM. allnw ll hi- till. a|.|irii.ii liiiiL' It; '11 ami tin. Ii\i'-i of
i.'ln|.|liiiill to t.lkn lli-l vhalli'i. nf hi-illU' tin |i, I- tlnlimi. //,/,/.!/ V. IhilliDil
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I!

ill. fnr ullowiiii' till
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yo lllMi. 7S \. U. 7i.'.': Il'l//,. r V. .V/o //'.

il iiii-lil III

.illit that aiiiiiaiiil, 1 Is.N) .Ml Kan. 771. A|i|i\. :,Z V.w. 441;
within till' MiiiM' of thr

|

nn Ihrrhil i( /i". I"//'
I'll' tliat. if a |ii.|-on who i- i.\|iii-i. I to l.i'll i1>..m;i Is \i

111 tianpr tiir..Uy-ii tin- I

taki.

ill, h,. ,1

ll i- -tiiiii I'm tl

ina-onaMi' inraiw to -avf a uatiliniaii oMitakin liv a train

.
'"'*. V. hmijryt-

i'l. r.T \. \V. »47.

jiiiy wlu'llii.r

on a
lit hwp hi- iiL'lit to i|i.-lli. \va- ^.'iiilty of roiitrilnitoiy nf;;-

I'.'i
.
II- .timi Iiii-an-i. hn ha- nut Likmi li'.'iiiri' in riiiiiiiny a lain willi llin train

lilt best iJu-.-iblv uiuaiis, or U'tuusc he for the iictl cayn, iii.-li.id of ali.imloiiiii.'
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What J('£:roo of iiniinKlciicc (•(iii.-titutcs nislmcs-i wiiliin ilir

ini^ of tlu; c|iiiilit\ in;.'' flaii-c in ilu; doririnc, jis alxivc .-i;,!,,!

(Itiestiiiu wliiuli it is iint. < a>v in ilrlcnniiic. J!iit. it mimiis vc iv d,,]

wlictluT anv (•(iiii-t. WdtiM ever take ii|m.ii its<lf to il('<-larc tluit :i
]

wlio lia<l ri^^k<•(l his own life to save lliat of aiiniliiT liad (,\i i-%

tho pcMuissiiilc limits of vciiIuk-.-ouic action, iiiilr>s iIm- <>\ i.l. i,,.

siicii as U> imlii-atc a dcj^ivc of icinciit.y not. distinL:\ii<halilc n,,

from (Iclilx'falc sclf-<lcsl ruction. 'l'ii<> |irc.-(iit writer lias ii.i hc-i

in <'.\|)rcssinii liic opinion tiiat (•ulpaijilit v slioiil.l not,, ai ^ill ,

he inferred, as a niatler of hiw, in anv caM- where it is |ii,--il,i,.
]

upon tiie fad.- tiiat there was some diance, however small ii ],['.-_

of accr>miili>hin.:;- the oliject aimed at wiilioiit. injnrv to life ,,|- i

Jt has JK'en exjire.-.-dv held thai everv rea.-oiiahle allowance -li..i

made for tiie ili^t.urliiiii:' menial eiye<'t.s of tiic excitement, iih!!r-.

sneli eonjiinctiires as tlio>e ciiiilemplaii d liv the doctrine. ,\
p

slionid not, he held cnliiaijle meridv for tlie reason that, the ri-k

j)roved to 1k' aclually griMler than he had anticipated. ''

Tho do<'triiie tiins appli<>d does jiot inure to the Ik-ik lit, ,i

servant if the danjicrons pi'edicament of the jK'rson wlio.sc lih |,,-

l.i-4 tiicvile mid sa\iii^' liiiiisclf liy •.'<*- Ihiii wiokcd if lio li.iil not (.it

till;; out on <iiii' (if tlic ualcr |il;il |(ii mis I,''Iii IxIihi v. f.'nitt T'lnirin,,, V.J
at IIm' side (if the tn-llc. n< lie iiiii/lit ('(/. lISDl) !U ( ia, .").!ii, :Ji| S. I!. 1.'

Iia\c ddiic, hIk re tlicrc would liavc U'cii icfciciic.' was iiiadc to tli|. (m-, - ,i

Millie daiij,'cr to tlic train in Icasiiii; tlic lliis, scctidii. 'I'lic Cdnrt -iinilv d

frii-yidc (in tlic tiacU. .iiid tlic |ic -iliic that tlic servant ((iiild imt ivn.,
rate at wliidi the tricycle ( 'd l«. |.i(i- e.iiise tlicre w.is iiiilliiiiL' In iiiv.
|,(dleil was nearly c(|iial to that at \\hi.|i seeiiij; the tr liii an I Lieirii!- .lil t!;.'

the train was sii|i|MiM'd 1(1 run ilii'hi- the seciax than he did. and 1.I11-..I

.schedule. /,(/io\i .7/e ,( .V. A', fo. v. .v-/- l.ndi anv cent mllini.' iiii|ini 1,111,

v

h.ii I l:llMI) 21 Ky. 1.. l!e|i. lilii:!, .,:, .S. l(-liiii(iiiy of a witness, i!;,ii il„

W. ><'>- would have lieeii wrecked ii llie r..

Where there is no sali-faetoiy e\i- not Uen rc|ilaeed.
(lencx- to show the prolialile or |Mi-,il.le In another case it was h, !d t!;

olToct of a ciillision lidween the hand eiii|d(iyee was j.'iiiltv of -Ui li opii

rar on which the servant was and the lory Me:rli,!.'enee 'as would |.i.\.iit

a|i|ir(ia<diiii}.' train whi(li iiiliiiiatidy ( nvery for an in jury reci\, d in ;iti

sinick it. or that the train was really in:: to reniovc a railro.id li. fc 1

in danu'cr of lieiiif.' wircUed. it is not ti.nk iniiiicliatidy in liunt .,f u r,

orror to refuse to f.'i\e an nii<{n.iliiied nio\iii:.' train. alihoiii.;li lli. .i-i!!!

iiistiiKtion to the ellVet that e\|i..-iiip siicli train a-ked for its r(iii"\;il,

of life liy an eni|il(iyee to save life is v. Ilirunl l.iihihrr C,,, ils'i,,, Hi

indflier wron;.'fill nor ne;;li'_'ent. if at- I'.n;, Ii.", N', W. |7:). Tin re l!h Ir.ii

feni|ileil within the s,o|,e of Ids duly, ahoiit Mil feet awav, wliilc the |ii,

riinilijj V. /i(i;i.v,/.v i'ihi. /'/, X, ,l- d It. was 20 fed fi,.|ii' the li.iiv -'M-

('•>. llsttl) -|."i Kan. iV-iii. J,-, I'ae. Mi started to t;ike hohl lil ll;e ti.',

(verdict for defendant u|ihid.|). court's posit ion was tlci;. in llr i

'In one ease it was hel.l that a rail- sinli manilVst and iniiiiin.ii! .1

road eni|iloyee was ;;iiilty of siijli con- scdf [iieservation was an al-"liil.

triliiiloiy iie<_rli.jciiee as \\oii!,l jM.cs.Mt a iiaranacint diitv.

recovery, liy coiit iniiiiiL' to diiie a tail
'

lint it ni.iy faiily U' d.m'.i.d »!'

kick into |ui~itioii after s,-,.iiiir :, iinin eilher of these ri'iliiiL:s .' -lil'l l»

:i|i|iioac-liiii- at tin' rale o; :l 1 ,ii' 10 miles |ioMd in nio-l |in i -. lii li n-.

an liour, allhonyh the train would have J'l luisi/liiiiuii Co. v. /.(";/'
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to >;ivc \v:is llic itil licci't n-su It of ail act ut jiiiii I '.I. Ill -li-.

iIk' par I lit' llii' sc!-\:iiit, liiiiiri

361. Act done in attemiiting to preserve the employci's luoi^prty.

—

lUrl.-i liavt" .•iipiiu'l.i.iic.s allii\v<Ml tin.' a<Minu i iii.iiiit.iiTl

the thc'ii'v that, uluii a si'i'wnit is siiiMcnly ciiiilViiiih-,! \,\ an

:;ciicv ill whicli liis ma.-tci-'s iinipirt V is Ihrcai^ ti

.-(I'liius n

and 1

jlirv, llic la*-t tli.it. lie alti'lii|it(tl to |i

;i--i,iiici lull ur

liat. iM'"!" i'i\-

lllli: SI) CXlHiSCi ii It' t" i;naliT ri-k- tl

Irtiii cticiiiiiit.ci'cd I)V a ]iriiiiriit pi i'.-mh wiin \\a- tliinj.iii:^ i.iily nt li;~

l)V 11 satctv, \.iil lint. licc(v->.-ari MiHlcr liiln I'ljar^c al nil (.••Hi niai-

tiir\ iir_t:ii_uciic<'.

Tills iliK-triiic, 1 iiiwcvcr, ( lues not alTiird any |iio!.riion t.i ) ^ii'\aiil.

It ijix .^ iiul J!i-: il'y liiiii in uninu'

into a ]ilai'r in wliidi lie will iir <'.\|i''~ci| in an imniinciii ]'iiil v, liii-li

(.•nininct was i -iiitiaMv ra>!i

iiKiv at aiiv niiiiiiciil (\inlna'r in Nor .1. r\i^ a- an

l.\(•ll^( wIktc liic ilaniai;c willi w iiicli t.lic |irn|icrly wa- llii^i-.iicnnl \v:i-

cniii]i:U'ativfly siiuiil, ulicii (Mii^iilcrrd willi rclaii'iii in ijir < .\i r; im 1,\ Ii I

i;i- \uM t'.it .;:

It -II. i| (.inlrii.;-

iM [li^i-llt 11 !

r\\,'.l in ;itt.^

),id li.' IiMi'i

lunt ,.S II r;r,. .

Ill,' ri-i!;Mi

. IVI11..M1I, 11

( Isiui HI U:-

!! l!lr tr.lil!

hil.- !'. |.l.i'-;'

li.!. ;>
.!.

hi' I 111' til'. T

1;. ill llii' (i'

iHiiii 4S oiiio St. :ii(i, i:i h. 1;. .\. 1:10,

2> X. 1:. 17-_'. in

'As, wliiTo a riiilioiiil srrtiiiM l»i-s 11

ruLiiu^ run iiwnv. itii I tlu

iifil ill
•I''

l.liiiiililf

if lii^ mill

itiMII w;i'<

toiik liis wife as !'•

Iiaiiil car in viiilatimi of tli<' n
til,

ili'i

rll;;cl- llpiill a tilil|it li

III -,' ill iniikinL: :i liiii 1 r •! m
1 1

-> I \ ! I \\r lllat-liiM' I \ . ll \\ .,s

:>f iirl.l |,ii,|Hr 1,1 iilii- 11 illJI-i- In tl

iiiii|,iiiiy, ami was injinr,! wliil;^ en- dint lli.it. it tli,^ iiliiiiil ilV c iin.ii\,',l it

luiiji; to save liiT upon a riilii-inii to !« Iii- diitv to sii\,, liis iiiio'liiin' lioiii

ml ill -II ill, ill" iMii-'.l llif in

iiii-l.ikiM ciiru 1 |il iiiii of Inly

,,| >iirli rar witli ail cii'Miir. l/i.vi /,/.f v. ila

ri,ir,i;i„. li. it y. It. Ci). (lS!lli .-,(i III.

.\|,|i. 47i. Or ttliiri'. an <ii

kill.il. uliilc atti'i

i!jiii,',fi' was
Jiiiy,

i|i,|

lii-

iiiliir ciiiinoyi'c

liniii;; lo ri'-i iif an- ipi

ii'it iiii,\i

,,- of lii.

liini fi,,iii llii-

Ml 111, III,, I V

wlio was a>»i>liti'_' liii iloici,, an iirl wliiili

iiniliL'.-m-i

^iiuali'il till

fimii a il.iii:.'! rolls |iii-itioii in wl,i('i lio ilan;:iT of tin' ~itii.i

lull liiiii |ilari'il lii'ciinir of a ilrl'i-.liM:

l.lt. |,| tl II' cviilcnri ^lii ll tliiit till' tl

i,iii| il.iiiit

llill's ilri I'.lilll.

in an artmii lor ininiir-

injury umilil not liinc lia|,|,iiii',l lint, is

,_' lii- 1 itli

i|, inniiiiMr wluri' it alliijis liiat

fur till- iii'^'li;.'i'ni' 1' ol Mii'li i'iii|iloyrrs 1ill if lllr ilnlv of III,, ilr a-nl tl

alti iii|,tiii;.' to pliiri' tlic licit on a pnllry caii' of i;- lai- in a nnlaiii yanl ; lliat.

unli'iut iii-tiiii-tions anil without its In

ill;; ill till- lin .f til

M'l'in;,' an niiatlinli'il lar nimn a tiark
cir iliil V. .s'liiiii V. Ill -III ll \ ar 1

1

il. \y. .Ii.hiis Mfq. Co. (|S!l7) 1(1 App. M, that i'l wnll

l)i^. r.J. 44 N. V'. Snpp. tUl. niili— it wa>
( oiiipani iiiM'M citi'd in § 3.")X. iioti' 10, onli

ippi

mill I Mill'

aiiotlii'r cai

nil till' I. nil'

-li,|. till, ,1.'

r to pii'\i'iil sii 'll I'olli-iii

witiiiiiit fault or iii'L'liui'iii'i' on liis

I'lilpaliility in, not iiri'ilii'.iMc. a« .1 pail." nmli itnol; to ilimli upon tli,' top
liialtir of law, wlicrc a si'i't ion man. u lio ,1 llii 11, nnia, 1,111 1,1 ilNiilc

i- iirlpiii^' lo rfniii\(' a liami car fioiii laiMir lli.'i,iiii: ami Ili.it, wliil,' lie w.i

rill' tiaik ttlicn a train is a ppi
is iiiiniiil tliroiij;)i iniscalcniat inir the

I'linil.i III., U

III sl.i

iry to <i)nipliti- tlic

il'.iniii SI) Minn,
nlraniii fn.

li'i I ml. 4;i(>, 2!) L. R.

.f If. A*. <,.

i4.-). 8:i \. \V. I.V.I:

lI'L' till' III |l|l> . A I //' 1/

it- SI. r. 1;. Co. 1 1 SMI
I

N. U. J'.ll.

illiili-il. i-aii

fl'i.- \l.

ill \\i ;!si,

,1' a 1-0 ca-c?

M 'I'll If r Its'in 3.

I'ili'il ill § .'liiO. nil

A, 1(14, ;i8 N. !•;

.!07

In Srh'ill V. Cole (1SS4) 107 I'a. 1.
wliciii a yoK-nior belt liroki- aiul tlic \. V. .'Si

Mitlihir V. Ii,hh<i niHin li'i7 N. Y.
".4 I.. 1;. .\, :,i. liii \', K. 111.-,, 1!.-

|s!i'ii 4.""> \|i|i. Div. :!S). Ill)

11' Mil, ul.i'li- til 1- ^i-rwiiil Uiuli

'
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iltiiigoroiis nature of the cDurse of ac! inn puiviicd uitli a view n, -,

it.' it is also coMccdcd tliat less inillllgclicc .-Imiild lie -li.iwu

servant wlmsc danp louj cmmux; of ai'tiim wjis jironiiit.c(l nnii Iv

desire to jire.-erve liis nia-icr's i):i>|ii ii v, ih.-iii lo a servant uh..-

pelling- motive was iiii oulurit.ndu for llic safely of liuniau In in--

I). Com MISSION (>!• ACTS hl'l.t llli AI.I.Y l-()l!l!IUli|,.V.

362. Unlawful acts.— 'I'Ikm-c- ean ho no (jiie-tinn tliat. wl ,v n

ant's injiirv was iiro.\iiiiately cansej by tlie fact tinit lie \va- vi..;

a statute or nmnieiiiai urdinanee, llic nieaninir and <'tfeci i,( uliir

perfectly clear, iie cannot recover damages.* 'J'liis doctrine i- ;i|,

regardle.s.s of the fact that the emjiloyer may have direitcd |,j-

ants to violate the law,- or may have sanctioned the {irowih ami

tiniiance of a custom which amounts to a contravention of ihc

a path which led Iiiin past a l)uiiiiiig

tree.

'A yaril hraUcinan caiiiu <oirr of
a raihoad <()ni|iaiiy for : • iiiiv re-

cpivi'il in falling; fnim a I . Idailcd

with Pfcil. whili' allciiipli -li>|> Uw.
car from riinninf; down i

:' lark and
pos~ilily olV the eii<l of iiinipin^c

iinih'r tlie liiako iMain at forward
end of tlie ear and prc^-.iii;; it down with
hiij fi'ct. lioldinjx hiniM'lf to the ear with
one hand and pullin;; up the hrako eliain

wilh tlie other, the e\en-e for the act
heiii;; that tlie hn.Ue stalt was so hent
tliat it eonld not he operated—there Ije-

jnu; no rule of the eoiiipaiiy or diieitlon
from any of il.t oHii-ers. recpiirin^' mu li

a serviee of the hraki'nian. ./lulkiii.t v.

M'liii C. Ji. Co. (1SS8) SO .Me. 117, 14
At I. 7;i.i,

' Condi ff V. Kiinxfis'Cili), Ft. S. «f 0.
R. Co. (IH'.Ill 45 Kan. -J.^li, ir, I'ae. Sil^.

'This rule has heen applied where the
servant was violatiiif; a statutory pro-
visioi, recpiiring all trains to stop at a
certain distanee from a ero^-in;; where
two railroad lines iiilerseet eaih other
on the sa level. Cldciniu d- .V. 11 . li.

Co. V. Siii/drr (l.SSii) 117 III. :)7l). Or
a statutory provision whieh prohil.ited

miners from carry inj; a drill with tlicm
on the hoi>tiiiij eaf,'i'. /(//noi.s I'lit I Co
V. /'«ir.vo/is (IS'.IU) ;tS 111. App. IWJ. Or
an orilin.'.nee prohihitint; trains troni

runnin;; at more than a certain .-p.ed.

/.<//.(• Shiiir ,(• .1/. .S'. /.', Cn. V. I'iiil.::r

( IsiiO) l:ii 111. .-).-.7, j:! .\. K. j:!7: ////

HOIS C. It. Co. V. Mitiiiliri (ISli;; I :yl

111. App. li.'). Or where a miner u-i d an

iron rod for tanipiiiL' eliari.'(s of 1,1.

poud^'r, knowing: that it u;i~ ii;uiL

to (hi so. Shotulloln V. 'riu*tn';.Ui>i'

jiiii liiru Ciiil'S Mm. Co. (Iss'.i) ;j in

liiiid l! .1. 147.

W here a statute (carriaL'es i. ^.m

act of ISSIt reipiired that '-.liiv.!

well as their employers >lioiil,l .<,

M'hii-li's were jiiovided witli a\,i

hrakes and ellieienl hn iiliin:;. ji

held that a driver eouhl not n.m,
an injiiiy eaii-i d hy the ali~rM.i. .if

salii;iiarcls. ."ultirson V. .v(. i.iivi

11 New !So. W.ihs 1.. K. I I. 1 s:!.

It has heen held that a liiihcn

f.'ineer who was voliiiitaiily ii:,

ill the transportation of ('"iili'.

trnojis, for thi' purpo.-<' of niukiii;;

oil the j^overnment of the liiitr^l ?

eaiinot recover for injiuics eaiiM'

the careh'~^nes» of other eiiipinvi'i'

frajred in the Siiiiie ille,i.'al emplipy

The court said that it is mily \

lioth [larties have U'en eiiuj'.'.-ij i:

same ille^'al transaction tliat lla' in

"In imii lit lido jjolior < tl (wiii'

/.„,/. nils" applie-. ir<(/;.i(< v. (:

( IM.S) :i8 (!a. I'.tll. !(.-> .\iii. I)..- :i

Iniler a statute deelariiiL: it t

the duly of the 'owner, a;;, it, m
eiator'' of a mine, to put I'atrlie- ni

<a;.'e at the top of a shaft, the la

of the "pit hoss'' to see that siuh c:i

were put on was held to lie sinli

triliiitory iicfrli^'enee as would l>:ir

coveiy for his death. <-aii-c,l tli.^

r,i ilHriiiljl i'l/lll Co. V. Coojn r I l**!*:!

111. App. :i, :i.

'Mi.woiiri, K. d T. It. Co. v. It;-

!
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Tlii> rtilo i- [iiTliiips <>ilijrct ti) 11 (piiililicMiii'ii ill ilic -<i\-.inl'- fiivur.

wlicrc I.lit-' if' wliicli lie \\':i-^ iii'ilrrcil in tin u:i- i.nc w liicli \'.:i- iiiM.

oliviciiislv. ami luliisuwn kiinv.lcil::!'. wiiliiii tin- >i:iMit.irv jircpliiliii idii.

I'liilci' .-lU'li circiiiii-taiici s it, Iki.- Ii'^cn IkM lliai !ir mav u-ruvcr. al-

thi'iiiili iii^ ((iiiiiiliaiu'i' wiili ilic <ir Ids :;i\iii luay liaxc n ihli'i'c.l him,

;i- a iiiatl<-r of t'act, a ]iarlici|iaiil in t.'.ic Un ai-h >.( ilir >'aiiiir,'

A- fi) iIk' rii;iit of ai-lion i<<v iiijiiii<-- rccii\<''l nu Snii'lays. pcc

; :',-J''', notes -2. ''>. siijirfi.

363. Acts done in contravention of orders.— i S- c ;; :;i:!.V--.\-

(liii- I' i iicariv ail tiu- ijccisions, coiiifiliiii. :Ii!i 1 llci- -liiiill

iulVfi-cii. a.s 11 matter of law, wiu-iK'^ei- tlie injury m-iiIii

( ivaiit.'s noiicom[)liaiiee willi a speeili (• ol;|er l.v ti

ll' Hi llie

le nia-li'i' iif

n'pfcM'Utative. <'Veii tli.iiiL:ii siieji an inl'ennre nii:;!it ii'ii li.

ry one if tli

tfiiie is a[>i»licalilo w

( order wefe iidl a fai-lm- ii 111

•tlicr tlli> ofder rclateil t<> tlie

hi-

>-it Inn w l.icli I III

rrvaiit wa.s to take at a i:'l\en time nv |ilaee,' nr Ui tin- niaiimr iii

I t

i i

Al

:iay(s r.-ifiil.i'i •;

liiit "anvi r-" .:•

>li(nil.| ^v •':~:

Willi ;n.ii:i :

c'i'iliiiiu'. it '

I not iiiii\. 1 r ;

nll-rll.,. ,.1 li...

.
.V(. ,.„< ,l^•"

!. I I.. I
s:;.

t a uili.ihl ."

[itiU ily ric' !- '

of C.uili^l'i.r'

of iiiiikiii;.' ii.ir

! I'liiti.l Mii>-.

II ic> caiiM'il I

V

r I'liipliiyi'i'- !'

.m! CIHIilnUM'::.

i< iiiilv u!,i;.-

ciiu^i;;.-.! ill
:''

that ll;i' !i),i\i'

(.v^ I-,,:'!:!';
'':

llar< V. r.i.;, '1

.\iii. I)..-, >:..

larinLT it to !•

r. :i:;ii't. nr i"^-

t c.il.Iii-i on !''

laft. till' failiir-

liat niiih Ciil'i"

to lie >iiili "i:--

«ouM JKir a rr

.-aiUr.l tllrM-fl'V.

mini- I ]<>'h 1.'

. Co. V. lUi'll

IVK; Tex. Civ. App.) -Hi

ir.liiiaiiii' tivin;; tlic rale a

tl.lilH Wl'l'l' to Ih

it mav 1k' niciitiopuMl in fliis ooii

W. 27(1 cla

t wiii.li IsT

i.f til.' KiiL'li-h

liUt till'

,t „f

i.|r|,-,| ll,.,l IIh

illlrri'lM-

fail tlia* 1

of f.nilt was iil.Hiti.l liv tl

II- W .W MrW to tin ik. ami
iliat. ill an a

p. I -on. riTov*rv lias 111

tion aLraiii-t a iliiiil ki iw in'tliivL' alioiit tlii' rliii^' in ipn--

ili'Iliril wlli'lf ti 'riif n)i'.-iili-rat ion tliii^ nlii-'t i>ii.

till- wink for wliicli tlic si'ivaiil was en- Im , to I N' in^iiirniriit to over-

;iL'ii| rimlil not 1m- lawfully ("Ci-iiiliil roiin' tl.i' i lloi-t of tlm ^.-nuTal |iioiiiiip-

iiiili-^s a lii-riisf wa> liist I'lanli'il l>v tlir lion loiti ! taiiii il with hlmi'iI ti

|iin|ii'r aiitlioritics. anil the M'fvanlV ('III- ant's kiio,\ liil;.'i' of tin

I'l IT liail failfil to pn Mirli a li- Diilili

liiinl.s v. Iliqliliiiid Slirrl I,'. C ' III! sifij.hf: i;„il r,

•.. l:! N, i:. IS!
( I'<!M1

MSS41 l.ili Mass.' 4S.-), liolilin;,' Hut U..". Ma^^.
Hlicii' an cinploycc of a t<'li'L.'ia|ili roiii- wint iMlo virinily of aiip.iratiis ami \\a-

iiv, to wliiili a nMiiiii'iiialilv lias r.ot camjlit liv it uliili

i«»iii'il lit

ii-h till

M
cnsp to run its

strcits. is injinri

•ii^loiiir.l niamii'f /,'. i( II. /,'. (
Ch Isl- , ,1 I

ISSII I All

strut lar iiiiininj; against a wire wliirli o)
i Ki.iki'iiian atinnpi,.! to roii|.li' rii-

III' Uii ^tiitrliiiii'. lio cannot maintain tail I <a|s in violat imi of I'lUiti

airain^t tlicic railway I'oiiipiiiy, • liTI ; .1/. ml. .hi l.uihl A Ih.fl r /.

iiiili-s tlie driver was guilty of wanton /'//>/ I llMMli !IJ 111. Apji. 71 luoiknian
IV' klis^lif'ss. a-phyxiali'il liy rra-on of lii~ liaviiii

''.,„/ it ,1/in. Co. V. (7ri.i/ (IH'.i-tl rA V. M'il tlif cap from tlic cnil of a -i-t

Oliio St. r)42. .iiib limit. C tiliil'i.'iil main on wliiili •^onii' altiiation^ \W||' ll

I'-il J- Mi,i. Co. V. rtnwi. 2.') L. 1!. A. iic iiiaild : l\ iiirl.;,l„„l.ir Itr To, v. Itr

sl^. :!^* X. v.. lilO (lioUlin^' it error to llim.-: ilSiiili :!7 111. .\pp. lH.'i iscrvant.

ii^tiiii't a iiiry that a miner ciniUl re- roile on a sci ip.r. anil was kiikeil liy

iilthoiejli he liail ti -.-1.1 a vicioi IS lior^el : /,'

-t.itiili' iiiipo-iiiK upon miners the iliity li \li

hi- «,M
!'/< (.,«/ it- /, Co. (1S!I7| 21 App. Div. w

I
isii.'ii !i;

I.

Hi 1,1 III III,

.Miili. 4i:i. ,-.il

rkeiliiij: the roof of the <lrift where \. W. SHi (cniployce in mine woi
nrkinj) ; I'o.v/o /'.v/.-. 7 v. Hill- at pump, while the men at the wimlla-H

It.s, 47 N". V iipp. :W(; (

'le rai-iiiu' an ll ll

ll statute prohiliit

miner trans

frmn riilinj; on loaileil cars)
all

liiiii).

ini,' buckets aliovi;

|ier,-ons Where defcnilant's oomliictor. iM'fore

(•ars from the vanl whererenin'. iiiL' new
II hill V. i'lililriliiiiil: .v7i I / i(- ('tint maniitactureil. examine

I IS' IS
I

2.-. Sc
1 tlle cars and

;:!. Till thu

Sess. Cas. 4tli

servant Inul violated 11 pro]

iind no person

IT signal wa-
nt tliein, and the

11 'jiven, the rail-

ill
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wliicli Jill act incident to liis duties was to Ix- dmic,- or t" tl,.'

rnad i()iit|iniiy is iint liaMc for llic ilisitli ^'iiic aiiil ridi-i until it |.linii.',, ,|

of an (iri|)l(n('r (if llic car < paiiv, «lii> clia^iii where a \\a-li(iiit (i.-cuj ,. 1.

liad erawleil iiinlcr one of the iiiw earn by lip is killed, -is the mil!, i

for till' |iMi|Mi-(. of <iiiii|ilrliiiu' Millie re- own ini>fi.iluiie. where he 1.,,
|

pairs, ill violation of a diredinn of tin liinilv to pa-s the plaee in |eii-,i,

• •niphiy.'r. '„„y,.sv. /..//,, .S/„„e ,t- I/. N. hi- oVders several tini. , U|,,i, i

It. Co. (ISST) lit; Miell. lis, :i:! N. \V. eident oiclin.'d. Shr„„,i<ln;l, l„
"^1- '". ^. I.Kiiiilu (lss:i) ,S(1 \ ,,. .;.Mi,

A lirakeinan who at the time of his [•;. 4J-J.

ciiiploynient knous thai he i\ill he re- An iedrninity which, iind, i :ii

ipiired to eoii|ile ears provided with a dent allcmaiiee xheme nf a ,,

M'lItT I k to thoM' piovided with a imiipany. is to he paid "iii i|i,- ,

<'o in draw head, and is in^t i iietid imt the death of the in-^iiied fn.m mn
to stand iKluecn the ears wliih' iii.diiiii; lieiil in ilie di-ehai;;e of dun,,
Nlieh eoiipliiii;. and is w,lined jii-t heloii' ioiii|iaiiv's service." is not pa\,il.l,.

ntteinptin;.' to make a ( plin;.' that it the iiiMired was killed whil, ,i

is to he of that kiml. is ;,Miilly of such .i yard, in dinet contraicnli
fontrilnitory neLdi;;ence as will prcMii! iinniiany's orders. Uir the iiuiim

a recovery for his ih'ath. whi're he -lands leachinL' the olliee where he u,i,
Iwtwcen the cars while making' the coup- eeive the (heck which il ua- ii, ,

.

linj;. Coffiiiiiii V. fliicii'iu. U. I. ,l- /'. A', to ol.tain liefore his hoiii- i.| «..

Co. (1S!I|) !MI loua. MVl. .->7 N, W . '.l.-i.l. ,.raii. I /«/,/,/ v. Cniil f ~t.,u
i

Kor a ser\ant to take a pn-llioii on (isinli 14 Times |,. 1; ,-,i;i

the platform of a car in xiolalion of or- llaukins. .1., sitliii;; aloiK i.

(Icrs is iie,irli;;cncc. Sinilliiiicl,- v. //(/// Asei\.iiit u Uo has reported a !
(£ V. Co. IIHI'lli ,-.!! Conn. JfU. !.> I.. It. ons s|,(,t in the roof of n niiiii'ui
A. 27'.l. 21 Atl. !i:;t. A track repairer work. and. contiarv to oi,U r-.. e,.iii

who rides on the pilot of an cnirinc in- woikin;; without waiting; i.w iji.

stead of in the Lo\ car provided for his which soon came, cannor k . f.\. i f

transportation i^ ne.i-liv'i'i't- /.'Ai.'/'i iiiries caused hv the f.ill ..|

Vulliii H. Co. V. Ciriiirr (l.SSli) 113 hi'hiht v. C,,i,i„'r (|Sle>i :;ii \\

I'a. lilHI, 1. Atl. JtC. r.M. \^ S. i:. !l!l!l. A servant in a

A l>rakeiiian killed in a collision ,vlien who di-jiheys a proliihitin.! a- i,, i

another train ran into the rear of that in^' the Inii-tiiiL' hinkit up m i>

on which he was stationed, while it was and is injiircil hv thi hii.ilji' ,

awaitin;; orders at a junction, is (.'iiilty rope, cannot reeov'er. /^l^..,/. v. /,

of coiitrilmtoiy ncLdi'.'ence. where the de- (|SS!I1 20 Xev. .'lll.'i. 21 I',., i;;

ceased was on the front platform of the servant who fails to fidli.w ii, in

cahoose. .nnd not at the rear end or on tions to stand at one shle iii-iiel

the track heliind the train where his dii- front of an 'civ vvluil. and i- ii

ties as a lhii;iiiaii recpiircd him to he., in e(,nse(|ii( .i,h f.iiliiie u!:,

W'liliiixh A". Co. V. y.iruiik (|H!)7) 74 wliiid linr 'covir. .^n,

]||. App. (170. /'o.s/. ,
1 I'.MMi, .i:i . ..pp. l:;s, s,

A hiakinian who. of his own accord e.iscs cited in § .'i.T. 4»/.i.i.

nnd in disoN'dienee of onlers. leaves the 'Cahill v. Ilillnn (lss7) |iii;
;

l)rake whi(h he is told to operate, and ")12, 1;! X. K. .'hill (servant vi- n
iltteiiipts to rea(di aniitlier one hy |iassin;r j,,^, ,, i^,]t „hile the niaeliiui ly u

over a coal car. is ^.'iiilly of ne'.dii.'eiice mot ion
| ; Mniniii v. I\ii.:..,i \!.i,h

wlii(di will prevent his reeov criii;; d.ini- ilS'.l.il l.'i'.l .Mi-s. l.lil. :!4 \. |

a^'cs if iie is thrown oil' that car hy a (servant did not wait to pi.iiiiie :'

sudden jolt. I.iiiiisrillr it- A. I{. Co. v. aiice in piittinj.' a heavy pi,..' .ij

U'oo(/v (IS'.rl) 10.") .Via. .">lil, 17 So. 41. chineiy on an elevator i: (;,o,/i.

A track hand ordered to walk with a Mii-liii'in C. It. Co. (issiii .'is Miili

red Ii;;lit hackvvards and forwards over 2(1 .\. W. .'lol (switchman tii.,l t

the track lietvvecn certain points, at one couple cars in motion) : Miin.m v

of which a red li;.dit was placed U'caiise C. A S. /'. A". Co. (ISS(I) 7:! T.\.

of a crack in the emhankiiient due to a .'*. \\ . 12.") (tireinan moindel in-

heavy rain, who "tops a train, and in tender .".t the end approa. liiiiL' li

response to an in(|iiiry says the track is Itlrlnnoiid ,f I). It. Co. v. A'/.s/' 'i il

all riu'lit iinlil the red li':ht is reache.I, S7 \'a. :!:t.'i. 12 S. K. 7S(i ihi ik.iiM

and without invitation gets on the en- tt mpu d to umonple ears fiuii a mi,
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liiil |>i'<siini;i1i1y cii-if's iniiv ai'is<> in wliicli a cliililV m('nt;il iii.-.i

111 iiii«li-isiiiii(i an uiilcr, or tlif daiiu"'!' iiivulvcd in disolicviiiH ji

]>li\>i<'al inc:ii>acil y tu i-arry it, out, wuuM be niat<'i'ial in ihi

licet ion.

'Ilio mere fact tliat tlio servant was not warned tliat tin- |,r,,l

ai't was dan^crons docs not rt'i'dcr the doing of tliat act anv il

cnlpaMc.'

I f till' evidence is conflict in;; as to wiiet.lier tlio servant ii.'naj

disoljcy an onjcr tlic na'aning of wjiicli is not open to .Ii-|,iit

case niiisl lie snlaiiilled lo tlic jnrv.'* I!nt if lli<' (piesi ii.n <{ i|i,

ant's disolii dience dcpenrj.- ,-ini|d_v upon wlictlier tJic o|i|( r li,;i

or oilier of two ineaniniis, it.s prcjicr scojm; is for tlic coini i.i

iniiu'.''

Jii eases wlicro tlio e-senee of tiic ne^li;r<'nce itnpnted to ili, j,

is tiiat lie was in a po>itioii wliei'c lie siioiild not iiave lecii, lii^ n:

is ofti'n viewed ratlier as an act of omission tliat of coiiiiiii"i..i

tlic inaliiiitv to reco\( r is ]int upon tlic ijronnd tliat liis pii -ci

cliiiti' in il rnul liri'iikcr ilid not ciilrr lln- tiiiin roritiirtor, of rrlcr*
tlir clinto ill tlic pl:i<-i' |iii'-(rilM'il ) ; l/c- uhiili. I^ik'ti in loiiMcitiuii uiil, t

]l<llrii V. Ifiiiii Ai'irs- <(). (isilli 1)4 I'liil luli-s well kiiiiwM tn I...1I1

I'll. .'Mi. -'l> At I Tiiii (mw-lKiy altiiii|il..<l |ilnin. iohI not iiiisliMiliiiL'. //.i

to L.'('t I'tr inoviii!; tr:iinl : I'lilnrlshii v. Xnrlnll.- ct II". If. Co. (Isnji 's V
i'i,i-,iilsi,n (ISSH) .•i4 I'r.l. 71(>. ami the H S. !•:. ->:!.-i.

case <ili'c| ill tlio next mile. 'llii^ di^i^'iintion "iiiiillli l>i ik.

.\n ciiMiKJ lioy (avc'Ivc yc.ii-< nf nfrn iind tlir ^.'ciiriiil loiMtion iii)|iiinl

nnil nf iiioro tlian onliiiaiy intclliu'riiir, in. u.' iiol I'oiiNlrind im ir.uilni'i;

iiii|iIoy<Ml in tlic foiiilli >tory of 11 fac- a lnaUi'iiiin c-iiln^lvcly to •n:,. |i,ir

toiy. wlio. wlicii si'iit (louii on an cr- |iail of tlic train, llcii.i'. Ilir \\w\

rand not ridalin^ to frciL'lit. Ican-i upon tlnit Ih' was not in tlic iiii.|.!li- ]i

a chain wliicli lianas acro<-< tlic ciil I aiicc llic train at tlio time of Hi,, m
lo till- sliaft of the frciLrht elevator to will not prevent tile ni.iiiit.ri:iTi.i

look for tlio (dcvator, upon which he hat action for lii-< death rc-.iiltiiiL' fnmi
no ri^lit to ride, and is injiiied 'ly the li-ioii. In v. .\iir )(.//.. /,. /'. ,f

•.'i\iiii.' away of the chain.— is }.'iiilty of Cn. (
IHSii) -Jli l-',,), 'i i jury .liiw

loiitriliiitoi y in;.di^rciice relieving the Iind for plaiiililV on this pcum 1.

owner of the hiiildin^'. who had cliai;.'0 An ciijiiiu'cr. is not pioliilitixl

nf the elcv.itnr, from liahilily for a de- riiiiiiiii;.' at a iricatcr rale nl -jkii

feci in the hook on which the chain was Vt miles an li.nir hy an oi'lir to

fa-ti'iiiMJ. hiiii.i- V. Hull Sliiiin I'miir 2'> miles an hour on the ulmliMr
Co. (IS'.C)) U!) Hun, U.tl.2.1 \. V. Kiipp. eluding' stops. Iloiinh,,, ,t 7. r.

,

4!Mt. V. Iliil'li'is ( I'.MHIl -Il 'lex. Civ .\|.j

' lirniri. n v. 7'ooAr (ISlHi) l!ap. .Tiid. :>:, S. W. 744.
Qiichce. !l C. S. "iiMl (yiil ill factory .\ dircition liy a frci:.'ht eiui.liir

eoiiiU'd her hair before the si^'iial was a hiakenian. to ridi' on lop nf tlif

;jivcn to cease work, and. while she was to yise his as>i-,taiii-e in ^iiii.' d'l.i

stoopiii;.' to pick up her coinh. her hair iloes not make ' ,e hraki in.in .ii-i.'-

caiii;ht in an nii^'iiarded ^haftl. in ;.'oini.' upon the eiii.'inc ;it ^1

" Stniii;h(lia v. Sltiiiiit ( ISS.")) 100 where there are no hills lo U' .lv*i

N. V. niti. :\ S. K. .57.'). so as to prevent a ie(o\e:y Icr lil«

'A railroad company is not lialdc for caiisisl hy the dcriiliiiciil of llif

the death of ail enuiiici'r in a eolii^ioii V'(..((s <( /'. //. Co. v. \I'"ii'll i hH
o<easi,)ned hy the iiiisconstriiction ami Tc\. Civ. App. 3j3, 4U S. \V. ISS.

eoiiseijueut Uiaoliedieiico, by liini.sell unil
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b'Mi 1 Mar\ i Del. I ^7:1. 4a Atl. 1I-27

iM'iaii-r till' cniiiiliii',' |iin -link, an I 111

1, iiiialili' to iiiill it iiiit wliili' -.tatiiliii;,'

l-il\;lllt W as ti. in,', wlii-ii iiijiiii'l. lu niit-i.li' tlir link. Ihimiuli v, finiinrli

I'lit I lilt on :i -Iniftin;.') 1 1 /,' /,' 1S!I1
I

1.-.4 .Ma<-.

i:ilKli,ilil ,( llrdliilfl f :;s N. !•:. lisj After n
07;, ilssci lis 111. 174. H N. i;. :illl. p'iint iiiintiinii'il in 5 .'i."!

ipi'llUlll'. an iiistriK'tinn wliii'li Irfl tin

Jiiiv 111 infrr tliat tlic failiiii' nf tin

riiiirt
I

ili'il tliii-i

fill in;; to tlin

iitr 1. 'illinn,

"Il .!iii-i nnt

nalit tn fnlliivv till' |>l ililiit i

a|.|.i'

lia.l

r wlnit antliiii ilv tlic vanl ina^tiT

tin

III hi- iiia-tcr was nrj;li,i;riii'i'. as a mat liail any.

laintiir. nr wlii'lliiT lii'

If hi' lia.l till iliat lu

i.f ti s;ii.| III till" |i!aiiitill' w; I, in rll'i'ct. until-

' W li'Ti' tlicrc is no firniTal nilo of a in^f iimii' tlian a <antiiiii aililri'sxtil liv

railiiiiil i(iin|iany foi-liiililiiii; i'ni|ili iM-rs iiTii. frl'iuv -i-rvaii

till' rails to HI! iillnli' il ^i'jniliranri*.

t to .MiotliiT. l'('rlia|i*

ill citlicr aspiH't.

i'iiiii|iaiiy in not ciititli'il to an in-

siriiiliiiii that a linikci

iiil.l lii' in ;t^ I'lTn-t ii|ii)ii the ijui'itiiiii

nan is ni

III,'

'.'li'.'i'iit wlntliir till' iilaintiir iliil or itiil not use

\i'l. 1. M. & S.—00.
this iiiaiimr, after iliic fare: Imt in tin- |in'-('iil ea the



.mm

\i 1

it to jiA.Mi;i; AND si;i:v ANT. [.11.

Iii.s (li)iii':r iiii act wliidi liad imt oiilv iMtii f'urlpiililcu liv lii- m
i'i|ii'(s<iiliil 1\<', lull uliicli lie liiiii^i'lt' iilxi kiH'W to In- (»ciili,,il

pTuiis, ciiiiniit, rcciiMT «iii ilic llicurv tliiit tin' net wiis (lunc in <

iiiic-i' willi ii Mili>ic|iiriil urilcr i;i\rn liy uiU'llitT ciiiiiliAic ti) \\\i

rcclicplls lio Wiis ImiIIIIiI Ik ccililnllll.'
'

364. Doing acts against which the servant has been war

A <"iiii>ic|riiilpl( iiiiinlH'r nl' imsc •< |i,i\c Uiii dci'iilc.l iijmhi li,,-

lliiil till- iiijiircl sci'XMiilV ili.-icu:ircl of ii Wiiriiiiiij ri'i-(i\<il tp

(•im|i1ipvc. or liis ( iM|iluycr"s ri'iiii'-i'iiiittivc n'iiil<'i*c(l liim i|,.ii

willi (•(iiiiril]|ilor\ iH'::lii:(ii<c. us n inatti ! of law. In all iIm-i

tlic wariiin;:' is vicwod as an (•.\]ll<•s^iclM nl' llic < in|pliiyci-'s I'liihin

till' coniM' nt' cull liicl 1.11 whicii it rclatiil was imi a |in']M r mi. .

(•ally, lliri'd'oir, it is ciinivalcut Im an inipli*'.! (lirccl.iun nui h,
j

that cunrsc of CMniiuct. wiicilicr it aiuonnts, as in sumc in-t

merely to a canlioii rcj^aniini: tli<> lianuiT involved in smli ci.n

crmr I:iy in ii>-.iiiiiiir,' wliiit u:w tint Ihtm of tliis ili'-irri{itinii in .IrM-i

sliriwn li> r\i*t,

—

naiiiily. Hull tlic |il:\iii- iivini.' rrcuMTV wlicic ,i ln.ik. i
till wa-s liilllicj III iiIk'V llir ilil'i iliiill". nt lliiil Utii warilril tll.lt -cMnr C.I It

tlir Viii'.liii:i-trr. Kurt li.T. if «r a--.iMii.' Iira.l l.riM;.'!'* (in his .'iiii.li.w r'^ lii

iliat tlic |.l,iiiil itV wa- l.Miiiiil 111 iil.iv till' li.ii !ii« In ailinit nf lii- ^l.lll.|i.l'r

(liii'ctiiiii-. of tlir \aiil iiia-tir. ami 111, it on tlii' to|i of tlir <ars. rriM:iih.il

wliat WIS saiil l>v I lie vanl iii.i-.tiT to the on llir to|i of a hrakr. »h.ii' hf

plaintiir wa.s a iliii'rtion not to ;.'o he- a liii;li.'r cli'vation than if In- wi-

twcrn till' rails in irinovini.' the ioii|iliii^ inj.'. Ihiill v. I'iiii/i<- U. c, l»

pill, still thi'ir was no c'viili'iiii' of any .Mo. M\l. (Ir vvIhti' an iirjun'

niirs <'-talili~hril iiy the lii'fi'iiilant mail out of \\\< rali. althoii^li li.' ki. v

foil.iil.iin^' it. iinil tlir |ilaiiitill' was nf- tiliunipli polr-i aii' loiali.l .i.i'i-.

trlwanU tohl liy ('aniplH'll. the con- mar Ilir Ir.irk. ami he iia- U . ii

iliK'toi- of till' tiain wliiili the pl.iiiitiir to kriji hi- liiail iii-i.!.- \h>- . .1.

was lii'l|iin^' to niaUr up. ami iimliT //I'/i v. ttiiilm I'ilii /,'. »',,.
,

]•

wlioic ininii'iii.iti' loiitrol \w was at thi> I'tali. ISO. 2li I'ai-. -I'-C. < i,- ,v|,

time, that lip waiiti'.l the <ars I'lit oil in I'liiployiT. xvlirn <liii(t..l t.. .'..

l.ilvMcn': ami the plaiiililF may will luni' uiiiilows of n fa<tor>. -.l.ii.
1

i!

iimh'r-tooil that. r\rn if what was s:iiil anions nii'llioil of si.-|ii . '!iii.' !

I>y CaniplK'H wils not an onlrr to ..'o in l.y lopi' ami lai'kli' on li. i..ii-|.|.

hi'twi'i'il till' c;iis. Ill- w.is aiitlioi i/.iil to hiiil.liii'.'. at a liiyli i'hx:it|..:i. \i

cut llicni apait liy ^;oin^' in Ih'Iwccii ilirc.lioii fioiii _liis ciiipl..\.r .."

Iliciii. in -^iicii iiio.lc its appiai'cil to him. «ai niii'.' nf Ihc ilaiii^ci. aii.l u,.-ki

in the c\irci-c of oiilinaiy care, to he the Imakiii;.' of the io|.e. /.'..',

IT. . --a r\'." Il'inntih v. t'finiirrtirut i'hinn \'iill' ii Itr,l Sini'ir ''.., I*"

l{:i,r /,'. fii. (IS'.il) l.')4 >rass. ,')2;i, o.'U, fell. >'». Oi- where a hnik'Miiii

:;s \. !;. CiS-.', look to couple iiiox iir,' en-. '/"'

" .\n employee in a liimher mill who v. Ill'min ('. I!. Cn. il^Ti. "''

1
ile-i liiiiihei' on a iliM-k when lie knows lll-'i. Or where an ciiipl.)..-. i'l-l

it is iin-afe. from hi-^ lo'.ii ol>-ervalioii. li.lin^' in the yon.lol.i p..|.,ii. i f.-r

and after lie has h.en tohl liy the vie.' iiiL' the woikiii.'n. Male. I hie. -.If

principal of hi- cmpleyer not to woik rear end of the len.ler. wi'U lii

at iilcli ]ilaee. a— iiiee- the li-k of an .hiii:;!iiiL' over the -iide. aii.l t!ii.l

injury l>v the fallini; of the d.K-k. al- iii|iiied. I.rhiitli \i'lh'i /.' <

thoiijih lie is direel.-,l l.i uoik llieie liy Cni.irr (ISSIli m I'a. r.nii. li \'

a foreni.in who is a \ ic piirieipal in < 'r where an eniployec -.it ..ii ;i y\'.

{living the .lircct ion. .v.../ rxlmiii V. Ilul- ear. when there wis ahiin!' i

lavdh'mrrti l.iti,ih<r Co. |1S!I7) 114 within the si, les of the car. ^ il!i 1.

Mich. s:!. t2 N. \V. i:!, hiiuiii'. over the -i.lc .i:,i ,
.

!
^

'
'i'lie warning may be said, to have ininie I l>y cominj; in cunl.u I iviih

J



I MIJ M;<iI.I(iKN(K AT TIMi; <>K IN II lis. W7

ur, ii-i ill "lli'T iii-tiiiicc-i, fn siiiiM'iliing sfarctl^x, il' ai. all, i!i-iiiii;wi«li-

alilf ti'"iii <i" ui'liial iifnliil.iliuii.^

een warned —

til' iJlUll il. A>7. /.OHM ,{ X. f. rr Ci). T. tii>n Imhi.1 fill,. I «.> l...,l, f„if f..i :i triiir

|I><>:1| -11 Ark. .)»J. Or « Ihtl- iill.r hi' Ii.kI la .11 .1 I. .1.1

^iii iMipliiy a« iiijmril !•> ttu' ilcuil- \illiiui v. »/i

lit nf Jt trill k wllirll WHS IxillLr piHlll'il I iMM.'il !)H li

II.).;., >r /'. .( h. r. I!

.M, ii;i N. \\ .
Hi-

ll liV III"' rii;:iiii' "if '.Iniiliiiii N. W. 41U
lill "HI wllirll III' was lii'jli); ciinii"! tll J .'i.'iM, liotc III,

t'liiilii'i . as ti> till

M//./I/, <li wlini'

, hiiTiii' fniiii «i>it AV V. II /i' I liiK) ant.

,1 F.. u. u. ru. tisiMi) 4;i \V. V:i. :i:i:t, s<i, nuii'

.il S. K. -^iH.

.\ liniiiaii Is. .IS matter of l.uv. v'nilt

lllli'r iH'llii; u.llll' 'I

rii'

MJM-t ill

1 1 (nr III!

ill;; III"' inalirials fur a ImiMiii;.' iiii'lir

y u)ii-lrintiiiii. l/i (.'

if inMliilMitory iii';;li;;"ii(i' in niiiaiiiiiii; JO t nlii. J'.iJ. :is I'ai

i;/i V. A.

liiiT. (Il

iHim
vllrll an

nn tin

iiini; ii|Hiii II

LTuimil. |irr

^<illl' (if an I'li^'iiii' wliiili is run- i'iii|.Iiimi' in a l.i ii-k^.m!. kliil.'

Imli

.{iMth ihii' to till

trark partly laiil mi iiiailr in;; u car ilrawii li

,.|.iral

V a '.ilili' iiM'il III haul
iiviiy fur liiH ilay

av of mirli till

lilt III a ria

iMi' trari

jiil. was miiiii

III ami till' falling; of the ('ii;;ini' traik. wliilr li<

ii'j

W.IS 1 i'lill;

ln'.ll.l t llllll

.1 I.V

till'

till' (r.'iit.

upon liiiii. wliiri' lii' was pnscnt wlii'ii iif tlir car. fai iiiLr to tlic n-.ir, willi liis

Ihc Mijii rintciiilciit Jiri'ctiii;; the con- liack ti> tlio lalilc. tlioii'.'li "aiitiniii .1 \>y

•tniitinn "if till" track Hiirncil (lie crow tlic fiirrinan ti> turn aniMinl. .iinl niiiiil

In 11

wllftli

anfiil, nM iio iliil nut kiinw tlii ilili' >. iihliiih V. ,s/, ,,/,

icr an rn :iiii' liail Ih'i'i IT tlic ( isii'.i) I114 \Vi 'U:!. Ml N. \V. ti:i

III till' "•ii;;iiu'i'r llllll liiiii lo re- wlini- III i'iii|i|iiyi'c III a papi

on tlip otliiT siilo of tlin i'ii;;iiii'. killiil liy llii' falling' of an
mill

il l.ii rl

\ih Ml iti'iip ,11: St. /'. ,f sir. )/. A'. 11

(Is'i.-.l 107 .Miili. -ills. t;.-| .\. \V. 10:1. riasiin of liis l,a\iii

pun liini tlirmiL'li an i'lr\alor shafl. Iiv

lit of pi l>;

A ri'ipiist fur a cliar^o tliat plainliir to tlic I'liirami' of llic sl.il't. alllimi^li lie

illv of contrilmtorv iii'"li''ciii"'. if kii tlint tile lianel w.is mar tin Mil

lir Mas wariieil that the position iimter of the shall, ami hail lain warmil nut

llip sralliilil \\a» a ilanijeroiir* place to lio to leaN'e the har /•.

in. mill in spite thereof tiiiik Ihc position /'ii//s /'.';.( c Mill <\i. (ls:i:ii To lliiii,

vliio in lie wii 1 hurt, is pnipirly refiM'il, ."i.'lii, Jl N. ^. Snpp, 4o:i. (Ir '.vliire nn
'

I while shimliML' ill

iiih-

fnr IIIle riasnn lliat it fails to slate that eniplpInM'e was 111 jiiii'i

tlio waniiii;; hail refcreiic"' to the place the Imlil of .1 v.--i'l iimli 1 an upi

iniiiry. CudliD v. Chiiiniian (I'.'OO) way. Iliriiii;;h wliiili friiiihl was liiiii;;

l;t."i I'a. loo, 4.'> Atl. (ITli. I'leil or lifteil. alln Ik

'\\,irtiiii;;s of this kind are illiislrateil wiirneil hv an oihier of llie \e>-j| a^'iiii-t

in iliiisiiiiis where an cinployee for wl
a on 111

ii|iiin the siije of a Hat car with his le;;-t .\Ii

lis proviileil. took his scat v. I.iliifili VnlUii Ti

st.iiiiliiiL' in siiili a pii-ilimi. Mri'mlhi

nn. !•!.

-I'- i
l>'.i:i 4S

il N. W. ISO; )////,

L'iii;; over, althoiiah his siipeiiors .Vi/mc'mi lliiinin Co. (is:/*!) |2.", \, ('

hail wanieil him not to riile on a Mat .tj:!. ;!4 S. K. 4'.i7

nr at all. SI. I.i

(tr whi'i till

if s. h:. It. C' ili-r I llllll a
Srl„i„„},hrr (|S!I4) I.->2 U. S. ;tH L. I hi lires w liicli he was hamlli

iwiii;;

("1. ni'l. 14 Sup. ft. l!ep. 479. Or where into eoiilnct with
.1 iTiiki'iii

khirll

in wi's injiircil in nltciiiptiiig iiii; a ciirreiil of elei triiily. Trlriii, /,',

111 niiiki' a ioiiplin;i; with a strai;;lit link, Cn. v. hilh'ii (loiHii !ij III. .\p|i.

-t II if which he hail liei

larni'il, in-tenil of a eriMikeil link, which of appliin'r lir

Or whiii" a servant who kiiiu (he iIiiil'. r

lie Miliiiilai ilv

S!. /..

islieil to him for the purpose, iiiiil kiiowiie.'ly liL'litiil ;i lire in pi.i\iiii-

/. If. .f <S'. H. Co
il'-Mi It Ark. 2li;t. Or where a t

V. Ili'iiiiim ily to pi'wiler. mer (he prnNsi mnl wai
if h pI'iNcr. /*.. /'.

iii;in went into a cut hefore the passa;;o (ls:i.">l OH Ky. Jiil. :i-2 S. U .

nf n

.!7

-iMii train, contrarv to
lOLT of lii.s siiper

I.V the In

jierior. anil was injiireit Ii;;enie preclml
.\ iiiimr is ;;i;illv of ciiiiti ilnidirv ti»"_'-

UX'j recoverv
0 ilirt at the siile of the cut fnnii sin. .he. whi.li imihl lia\

for hisileath

^.'ivtn:; -.'.av w hrr. 1,1
I'l'

•il t)

avoiil the appio'i.hiiiK train. Shil,

'II. Il iiteil if (he fa il Uell kept ilII op

fi'iV/. •'I d I It. (isoci) lis v. r.

eralimi. if he vnliiiitarilv remains in tin

vhi he h. Ill rneil of tlu
IU84, 24 ,S. K. 740. Or where a sec- ellVct ami caiitioiHil lo have, ami knows

'i

'
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'I'll • fic't lli;it a frll.iw v.Hiknmii liml WiiriHMl llic iMJiin.l -(•i\,

to till- il;iiii:« r \\liiili riiii-ii| till' iiijiirv is iii;iiiitV-l!\ a cinniii

wliirh ii i^ |irM|M'r t iisiili r. ii' liriirin;; n|ioii llir <|iii-ii..ii .

Iii";:lii;(iirr ill « .\|Mi.-iim liiiii-<ll' lit thill iliinp r.' l>nl tiic c. ;,.,

of (li-iiiliriliiiHC ti> nil illl|iiiril riiiii.lllllnl |iri'<TCi|iii'_' tlMiii ;i
I

aiitliDpizi-il tii i'"iiiiii| tlir ^iiviiiii'.-i actiuiH \~ nccc-^.irilv Lili

Vi\M-!i wliicli iii\nlv(' liii- -iiuaii'Pii. Aici.nliii'jl.v. cs iijcuc.' t!i,i!

n waniiiifr was (lisi'i'i;anlici «li'i- ii't rc<|nii<' iln- |piiTiii|>ini\ c.i,,.

tliaf tlic injiirfd servant. \\a> inuli,i;iiit.*

When' till' s ivaiit. at ilir liiiic "t' iIm- iicci-lciil, wa- ii.ii ..nlv

poiiutliiiiL' wliifli lif hail Ucii waiiiMl nut i" ili', Iml al-o t^ii

oxrrci-c |ir<>|icr vi^ilaiin' wliilc I'liiraui'il in lim wnik, Iiis mii

plainly liarnil <m two ili-iiiict f;ri>iini|-.'

365. Negligence usually inferred, as mattei of law. where vio

of a rule is ui^ved.— 'I In- ai ciitiil (jnciriMc is tliaf, ifiln'Mi

olcai'lv shows that, ilif iiijiirv ciiiniilainril uf was canscil l.\ ]]„

niit.'s vinlatiuii nt' a rule iircnniiLati c| fm- the prutcctinn i.f iln

of ('ni|>lo,\<<s til wliicli he lnl(iii;:('l, iiihIit such cirriim-lain'i - :i-

attciiilinir till- aci'iik lit, a cniirt is jn-tilii-il in ilirlariii;: liim h>

b<'<'n, as a matter nf law, iinilfv ">f (•uiitrilnitjirv neiiliinine, pi'

that the riih" in (|ne-linn was valid iiml nasonahle; thai ii- ..! -"i

under the p:iveii einiiiii-laiiees was pnssiMc wilhdiii. iiitriiijiii

other rule nr duty of iiaraiiioiint i>lili;;ati"n ; that il'^ cnnt. hn

known to liini, eitiier aeliiaiiy or c str;ii'tiv.ly ; that it h.-il

ncitlu-r ahrniiated, imr sii>|ieniled, imr waiveil at tin- liin • \^li'

injury was reeeived: and that he was ehara-eahle wilii ii.''i

fact that the euiidilio' vhicli the rule was I'raiiied I" mimI e\i-

the time win n the ii y was reeeived.

Til'- duty <<( the . ant to enmply with tlie rules wliidi tin- n

lias piililished for hi.- uiiidaiiee may he I'l't'ernd |i« the hi'".;'! piii

that the rule-, if reasciiiahii'. may he a--iiiiied to indii'iiii' ili'' nn

of work wliicii eN|M'i'i( nee has sh.iwii to Ix' eali'iilat<d lo liirni-

liesf chance of satViy, under the ein ;:;Mslances, hotii t'p ili.' ->

liims"lf and to his IVilow eii:|iloye»'s ; and that a hicacli of ili""'

tint ttin-o in . tiiUW of tin- f.iii Mi:iy not 'Sec SniiHirni f. I',,, v ,^
'• v

know 111!' loriiliuii of i1m' liic. iiiul iimy l.V_> f. S. t.Mi. :!H I., cl '•">'

m-t iiiiiliT !i iiii-;i|i;iri'lii'ii-ioii. Ilmilnt CI. Iti'p. ."i.'iH: .W'""" ^
I''

V. (J/vf;o„ /,»,.,,„. (.,. (IstiS) -JO \Va>h. (ls',121 l.'tl N. V. Hi"l. '> N t

2tl4. .">.') I'oc. il'.l.
' lliiiiiiiih V. i'i,i\iii I III ,:i i; •' r

A iiirv is coni'itlv iiwlriiftcl lliat a ( isnl i |.-i4 Ma-^-'. N. 1

sri\:U.t '<;UtM.-t r.'-'.'.^r if Ii.' UJ-il nil n\'- Sri' ; .'ili:!. -intc l-'l. •<"/.'.

plianco, witlioiit ihti— ilv, in a iiianiiiT ^ /{nislnir \\ <>l:l Cfh"" I' '
"

a.Min-t «lii.li 111- liad' licin .liic<ll\ U:! Mas-. .-).'!.-i. 1(1 N. K. ^<'' '•"-

uanic.l !.v tlii' nia-ti'r. C'lilxun v. Mms- wliilc walkiii;; on tnuk, ii;l m't I"

tun (Hut) liH Minn. (00, 71 N'. W. :V.)H. for trainl.



( .i,;-,l Ni;r.i,i(:i:\n; \r timi' or i\ii i;v. Old

vhere violation

f llir 1 vi.i. :.

lic'll t!ir lli;l-''

lil'ir.i.i |iriii.':i

llr llh- IIM';:.'-.

til liil'lii-!i
.

to I lie ,-i-rv,i'

I (if lli'i-r !•!:•

cl :;>i;. ii
"

;. , V, llr.

„„/ /; -.• /.'

'

1 ', \, i:.
':

inli'l, liv ciiimctillrtifi', fli;iru«" liilil witli iIkiI cu!|.;i!,ili| \ wliiili till'

law iiifi'is from flu' <I<>itin; nf a cTt;!!!! ii'-f in iin iiiuk Mril\ i|;iiiu«r-

i>iH iiiariiii r.' I!iit til)' <ltttv iiiiiv Ih-, :iri<l n i"rc I't'initii'lilN 1-. n-lfiTi'i

1(1 tlic niicc|)tiMii t.liiit III! ii;;i'<'i iri< tit oti lii^ |iMrt In .l<'\ ihc ml
I* iiii|ilii'(| tmrii liij* hnvini: cniiird <,f riiii;iiii.-,| in il,.- <'iii|i|.

uiili ,1 l;riii\vl<(l;:<' of f!uir |irii\ i-imi-.-

'\ iiji'iii

ti III-" - « lii'i'i' rule IS il (I 1(1 II 111- r\ i.lclicc

ill Mdin'titliiM >ll(i\v lliiit, even it' llif nil

rviiiit.'s (•(iiiiincf, wji- iii';;lii:iii!. I

Ik •tt It (if llllll th.

I"' ;lcl l('ll lll:l\ llicll lie »l|ccc,.|'n||s-

i-tVlidi II Itl (Hi;;li tlir rule wii- u;iim(| nr \\;i> tor ,,,| \iv tier J-(lll

lint liiiiilinu' <iii llic siTvjiiit l>llt tlic lii;i<l<'|' -It Idll l> llrcc

a(!\iiiiiii"('(iiis, I'di- if tlic rule is nut ;iii <'Ii'iiiiiit. tlic |lll-l l"M .it

' sci-viiiitV ciiiitriltiitjirv ii<:;lii;(iicc nni-i h->jal

ilc (ji-iilifiliciii'f til :i kiidwii nil

Irit |(. tl

(', ('lll|C<(l( (I to U
1

1 1 r;

r<'a-ii|ialilc ail'

'Slid 1 l-» Iiim^illilv tlic <•()

illlilll- •.t.ilrlilclll- like lllc-r

ii(('|iti(in nil-

Will
'/ it n. If

Mi--. M^T. l;

,1 -i-nanl wilfiillx fiii.iiiiilii-) (1.iii;.ti « '|('f iiijiiiv sM-.t.iiMc.1 llii

l.lli. 1(1 llic ril..,! Il,,(t

>l,i.ll 11 i\i' lai'ii |i(iiiiti^l dill Id liiiii. and lalKHi iiii

• it a\ail liiin-cif <if tlic rules iiml mid i (hiIhk ii il wjtli kIciiikc to ii

iii|i|c.y( I Ik

i(iii'_'li it-* \i(i

111.' rule

M'!. I 1.1 iivdid

iM H llicll till' inii-.ti'r liiis |ii

iiikI aver t viicli da
iiij-lcr IS not re

nirv iic( .i-iuiu ,1 tlicrcl.v

|idli.<ililc for .1 ill- 14 frc.|iii 111 ly

Till' illl|ilii d I iili<lacf to nil.

I III I

',ll~l,,ii,: I .III d I'l.l.r r.i. ilsiKli .•!! W.
\.i. riiiii. ]> S. i;. .-,:l;i. -it Himld lie m.'-t A'

V, \ III diic liy c\ai tiii^' Il

Med
(I'll 111.' -I I \

li'lc

III:; ii|"iii tile I

111 iinjii-f. alter iiii|"'- IJ ('. ( . A.

ilii \ the nil.
./'

.1 />. A'. I

all lApli---

ml a |;i<i|ii

S'l
. Idi exami'Ic

V. /•.../. 1/ I
|s'i|)

^.itiiiL' a rule fur -sfiiri

iia»ter till' duty (if |ir(itiiiil I'

till ifi t\

1. -J.-i I

II A', r,

(naiit, td iHTiiiit the xrvaiit tn re- .".Hi: I'hi

I Is'i

Ami. ii;. r,:i

>' /'. I' .t

"111 iidiii till

V llicll the dii-crv

-ler (laiiia;.'cs fur in- I liiiil i l--'.i III

s'l 1. u.i. i2ii. .',i: \. w.
I . A', '., \, SI. 1 1 in

if till

i^i N\ i:

le niH" lililii

I'l h.ivc |irc\ciilcd. Ai the iiia-t.T i^ A|i|i. I)i\

I'l ;it lii-i peril Id make the rule-, the /.• ;,"/i I

/..,„.) I.l,i,„l ir

:M. \. \.

lilt vhiiiild In' (|i lllv 111

A', r.

Ill at h V d, I,

I
Is'iiii ID

ll|i|i. |li7.">;

nil I ( ISII-,)

I- lil 111 i.licy tlicin. Itl -Mill ea-c tlie lii-. ,( \.l:.r.
js Atl. :i:i; rlnr.li.

.1-liT j- 111 L'lit li|i(iii the SCI \ a lit liy hi

Ml viilunliiiy net. and he. and not the I,.

'Il 111 I act

I I'llMIl !•." III. Ajip.

I- iillell I'Vidl. (I

llll-lcr Mini U;

-liotil'l hear the
I.'

(ii-<li

«iilteii in-liiinieiit. ill whicli the
n;.'eil his duty, -ei\anl had ai kniiu l.'l;;e.| tin

-"< r.i

III! Mm

-JI|11CI1I

iiiiifiiriiilv riileil." /'

'/. St. .1. ,(; c, Ii. It. n
lit s. \V, !i:i,-)

it In

V. A'.i/i.

( ISHJI

:.f thi

III till

i|it of

iiid statdl that III

',1111c mill Will

d till

llllll U

••If the cm- rill I. III., Sllu

i'\aiii|ili'

f 1/ .s'. II r,,
p'l.Mi' kii..niiii;ly and iiilciiliiinally dis- ils'ilh jjl .\inli. -Jlii, Sil \. \\ . 2
"I'll * " 'e iialilc rule or re''iilalidii ck-
'ilili-llcl fur hi ifcl

lli|de, Wrliihl ilh-

y. iiiilc-s he diHS mi I', r,,. (|s:i(ii It Itali, .•{s:!, 411 i'ac.
iii'liT the iiiiliienec (if fear |ii (I'lii. cd ;!74 ; Sjiiiiililiiui v. i'l,

ii't 111

.ll'lllil re.

/'

, ,
.

>'. /'. .( A'.
jijii ai.iiiee III -ii'hleii daiiL'ir, and ''. A". f'i>, ( IsiMh IN li.ua. ijll."), tiT N. \\

.

:. Ililliur

.'Hi S. \V.

illieili till |iiii\iiiiali' /.. nil .( \. A', r.
llljlliy Cdlnpl.iincd (if, lie ll'.MIIII ij Ky. I,, l!e|i. Is^ii.

f.'K

I is.ssi (ill Tcv. r,i;

'/. ». r. A i: A

\v.

ti,"it I this jll'iMnielll

^'ihiiiiiii Cl). V, Il7ii/...i,i^ fc

_•
; I : >i Ii i

I

S. W. L>, hilt l!

«a-i river-ed on re

Kv. I., i;

levcr-al il.'i

1'. ittl, lit)

s nut af-

^- 111 I lid. •21i, 12 X, K, :!S(I.

iil'iiro al-o the language used in Rich-

I the 'III i-iiiii, as an millioiity fur tlio

htatciiiciit ill tilt tvxt)

m

f
!
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I

,.\|ir(-i-('il in (li fiiiiii' Will, , i-, ii'' iihrii'ly -iiiitMl, iif;:riL:i ii",

IliilMcr 111 law.' I'i'i"'! Ii:i\iim Imi 11 i;i\(li ut llic srrv.ilil"-, kh"A'

ip(' \i{\\A iiikI <'.\i-iiiit: rnl<-. jinl iit' its vinliiti'm jiv lii'ii, \\,r

.|ll(~li<ill Icl'l ii|M'!l I"'!' ^lllMlli•-il'll bi lln' jlll'V i.t wliclllc r or 1..!

iii::ii:ii'iii-i' wji:, ihc |iru\iin:it(' cjiii-i' i
I' the iiijiirv, or ctiniMii n

1

lilt- IHviiliuchi-c nt' tin' lllil-l'-r ill j'liMiilcillj.' the iiijun.* llii-

(•i]>lt' i>, liKwiMT, Mihjii't li> u III iH~.>-arv ihuiliticiitiiMi iii ,

wliilf the rule iilli lii'il ti> I'l' \i"liiti'il i-i ciiiii-liiil ill trin w

ni|iiin' lliMl llir i|iiiiily >it ''ir jihiiiilitT'i* m't.-i ^IimiiIi! l.r t. -i.

ilir jiliiipliinl ipf llii- ;;i I liil law nl lu-yliji-iicc ;" or uiirn- iln- m
.siil)'"i't Im u ciTiaiii i|ii.ililiriili"iii, inlrr cirrimistanrt-rt llir r\i.i

lihii iiiii.«l U- (jctiiiiiiiii'il as ii iiuc^-tiKii of liU't.'

* '.• 'ii<;i<i /'. /,'. f . V. I'miitl I NH7 ) iiKiiiil t'li' cliiiii(! nr not ilnin,' .f n

S.I Ala. .'ijH ;i Si). ,ilt: liliii.v,ii v l>i- tiniliii ait or m-N, liiil ~iii.|
i

n

In.'l. (I. II. .( U. II. I'l,. (IS'Mii ill v.. ii|iiiii liiiii ill .'(mial tiiih- .ih ,

• '. .\. ti:iil, -1:1 r. S. .\|p|.. hi, M l".il. in;; fi.t till' cx.iiiv nl jii.l-

IT: mill tiivs <ilril lui'.^tiH in the "ii- ,iijil ilihi,'<ii< i'. I.nl.r Shnu ,1 1/

•>iiiii;r i"ii'-i. ''«. V. I'liil.ri (1h:m)i i:ii hi \;

l.idi Una .{ U'. It. <'<). V. f nil S. K. 1!:IT. .Mtiiiiiiii;; I ls>!ii :(i HI

:lH!l7) L'.")
(', C. A, ."iH.'i. 17 r. S. .\|>|). 4tl.">. \\ jnir ii rule »iihjily imii!

r.lT. HI) Kcil. 4HS, ili-.il|i|iln\ I. ; :lll ill- iiill|j|illl,' of rill-1 wllili' tiny ii!

-tiiirliiiii uliiili iniM'i'i'fU'l nil til' tliroiy ;it a ilaimii cm-, lal- , it !< I'ui i

that tlic iiiiili.iit to 1)1 .rvc tlir iillr say H lirllicl llii' riiic was \ i^il ii ;

>liil IM'I tiiaki' till' iI'M' ililli'iriit fnilii tia- ciii'iiiiiolaiiii - in «-\i<liiiM /)>

»liat it «.iiilil Ik' if tiiMti'.l an riiiiln.llil I . ,t //, II. 11. r., v. .S,„ ../, I>'>

liy •.'riii-ial |ii iini|ilr*. ilii.iiriitrd liy roil- I'nlii. 4.")li, 4H J'ar. li-il. A 1 < Ir

li.ht. U liiir a mil' |H'H'iii|itiirily ir- ;.'iii<'<'r of a (iri;.'lit ti.iiii i- H'' ..i-

i|iiinM tlial liiaUi'iiini iNfmc iiiakiii}; a tn nf law. ;;iiilty of -ii li .•iin

I'liiiplin;.' -Iiall know that tliiir -it^iials in'^'li^'i'iiri' U4 will |nri lii>li> ,i i

.HI' 'iiiilri^tc"!,) nil. I oU'vi'il liy lliv I'll- fur iiijiiiirs nii-'t .until liy tin' u.i-ii.

^.liiii'ir. a Iii.iIm mail ulm is injini'il l>y a a I'lilvcrt. on tlii' ;:r'Miiii| tliiit ln' vn

-inlili'ii anil iiiir\|iii Inl imrra'-i' in lliti tlir rillrs of tin' iiumj iny. n i|Mirii!:

>|iii'il of till' i'n;;ini' camiot i'MII-j' liis ilintors anil t'li^jinii is. wli. !i inir

viiilatiiiii of till' nilr on tin' ;.'ioiiiiil lliat, li<.4t\is'ii stations l>y moiiu- or ii

at till' tiiiii' 111' |iii'|iariil to iiiaki' ttic tioiis of liiyli water »lii' li nill

r(Ui|iliii;X. till' spruil was not siirli as to ilanai!!'. to |ii'iN'i'ril Willi ;.'i' '' i"

I'liilaii^rr a |ii'i-.iiii who ii>i-il onliiiary aiiil to slii|) to cvaiiuiu' hiiiL'i ~ .i!it

rare. Hints \. cliiiiiiiii. I{. I. if /'. A', verts or otlier jilaii's lial.l.' i" U'

Co. (INSH) 71 li.ua. l.".l, :t7 N. W. 1-Jt. a-isl l.y lii-li water, mil. -- tli. in-

It is not iieee-^ary that a plea settiii;.; knew that the ^i.iriii w i^ >" -'>.

ii|i the ilefiii-e that a servant eaii-e.l his iinii^iial astoeall lor lli. • I'i- •

injiiiy In ili-iiU'y iii^; a rule shoiilil aver |iieeaiition ileiiiainli'il l,\ - i' li

that he |ii','li;;enll\" violateil the illle. Ciuii.ii' v rhirmri i(- ^ " t'

l.iiiiisnili- .( .V. It. Cii. V. Mnlhiixliiil ilS!l!l| J.tj Wis.' lIlCi. 7s .S. W.

(isnr.i no Ala. U:i, 'in So. ii7. 7:s.

A ver.liet for the plaiiitilV -linnll he Whether the si riant einiiiiiiiti

set asiile where ei iileiiee. not eoiitra- infrait ion of a rule loi liiiMnii: I'liiil'

ilieteil e\i ept In wiliii'~-es who emitra- to enter l« tween ears in iiniiii.

ilietisl themselves, sliou s that the iiijiliy loiiple, <'Xe< pt iiniler fai'i.iM" i

waseaiix'il hy the plaiiitill's violatini of tioiis. is a tpiestion for lli. iniy v

a illle. Siiiilhrni I'. Co. V. Iti/iin (I.S'.tJ; the eviileiief is that he w - .nil r\

Tev. Civ. App.l 20 S. W. r)-.J7'. riieeil hraketiian. familiar .liili'l.

' \\ liether eertaiii eoiiiliiet on the part ant's tr.ok; that he alt.iii!'i"i '"

of a servant is nef.'li;.'enee as hein;; a \ io- loiiple ears iiu>\iii;,' at nhnni 4 iiiil'

latioii of rules is a iiiie~tioii of fait hour; that it was ilaik, n.'l l»'

where the rulea relied iiiK)n do not coin- uloiij; on the traek liet\> .ii the
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1 3.;s| NLUMOKNt'K AT TIMi; or IS.II ItV, I'jl

li'M, ll,. ,.!,

V or ll"! .

,

llllMirn
I

;

* -lill,- 1,

i'lii ill ,,

.

'I'll'.- uii;:;

.1 1.. t,.,l,,il

!'• I In- f'il. ,.

ill!' l\i>t' li'.'

ili'iii.' ( n I'lr

'llni.'i irii;.«

III! . 'in • 1 ..i!

jl|il;;liii
! -k:ii,

'<.,. .( 1/ > /,'

1.11 III ,:. ::

-Ml :i:) 111. _\|;,

.(ily f..il.t!- •
liry ill'' ,,'.•

1 I'.'.l ll:.. ! .!V '.I

H \ iiil.ll. ', 11 -iif

i.l.ii... /( .

„i.,. /, . i«',: :;

A I ...iiu .•,

I i- I:'.', .1" Ilil".

I- I .Iii-..it..r'.-

Illlll" ,1 iM.v.iv

W,.- H.l-I,..ll'
.>

tluit ll.. \i..:r.

:

I . I' .|Miiiii:' •
'

Wll. !1 IHdl -'.

H'lu. nr i!i,...i

hi. h uill . ..'

h ;.'i.Mt . ',

iHi.l.., - .i:,.l .

lll,l,. I.i In. .!.!•

,.-- til., rn-ii'-.r

,'
. i.i- ..fv.

I... -1. h li'

\'
II i',

'

:s N. W. 4i

t r. iM.a ..-

iMiiiu' I'liii.l".!'.'-'

ill iii.i!i..ii
'

•av.i.il.!.. .'..1 .

til., jiiiy «'

H..- .nil r\;'..

ir '.' iili ll'^

t,.i,||,l..i !.. 1..'

liiiiii 4 iiii!'- J'.

k. .n..l ll.' ra:

!«,. :i lilt 'JH

Til'* f.i 't t!,nt a fl'llow ciiiplnv.x' who lijil llu" ri-In ;« cfuitri'l tti<

tiliiiiiiill oli.-JTveil, piiui' to tin' liiiji- wliri I liK- :i.

jury wii-t tli'Mf, Mint tlif pliiintitr wns ?i>.i [>tn

»arv appliiiiic*'

iiiiij II

l.'.l

(.I'll I'.i.iM'd til

V.illl llic tic.'c

for (iiiiiii: llutt ai't m t.l

I'M riln U-* s-iiflVt' ll liiiii to |iii <•(
1 .1

iii:iiii:' r |ir<'-i'i'i. .

w illi'.'il ill.-.' :i|

, <.\cii-(' liir a vi'ilalimi o

\VI i-rc a nili' is rfii^niiiiii

f that

U> aii> ,1^,1. I>i two ('..Tl^l I'll.

(i<r\,iiit who ill piHiil I'jiiili atlai'li''- u ci r liii I'l'ini? :; to it, .m

(VIM ^ an injur} in c. n-iiii.ciK r, i^ ii.ii j-ri .hiiliil Iri.iu ri.-.iv. i\, .> a

' i-ivlil.' a liillii.-- fl'Miii Iti:.ilil::i|iiir/ :iti

'. I'll lo li.ivi- til' i'in.;ir'i ',' I'lir I. .iiij.ri-

iil- ami till- iI.iiil:' r rr.-.nl!iiiL,^ in'm jii^

11,.. ;ir <.l' hiw."

'I l.r In- ai'li <>f n ml.' will

nri!' II, V, licrc lif may l"' pi"

I.. ii.. iiz t.l." iiicaiiiiiu' ft' lilt

ili-..ii .|iiiii.. .'" S<'<' !; .';i>, m.-jTit,

Til. rill<« .iMcjicij Ut liiiM- hi. 11 vi'il;.' .] i-; ;iiliiii--nili. In r<-i.' ii..|>,

will:. lilt, tirst. pruvin;: that -In- <'iiiii|.ai-c L.iil kn.>\\I. I:'<- iik it .)'. incc

yiicli Ll iwicik'i iiiny ho -li..\vn al'lir ii.-i ail'iii-^>^i"n." Hut w I .i' tii.i'i'

H nil "'iiiiro ah'.-nco of r i.lfiwo on the i|ii< -ti.iii whcihii- tlir pl.iiii;ilT

iilal"'.! a pfriaiii riil(>, it. is piup.T to cxciiKlo ic-iiiii..tiy ;i^ to llio

(-..lit' iitv (if that nih'.'*

Wlirii \(T the «'viil('nco (till-' to shiiw that tlio irjii!.'.! '^crvatif vio-

latnl a nilf, lhf> nia-tj-r i.-i cnlill.'il to Ii.im- th<" jni'v i.>trii.-t<'.l that

tlii-n.' can 1(C no ni-ovcry if i.hcy liiul iluit tho a^'i'lilviif \ niM n.-l h;ivc

1i;iI']k'||(m1 if the rule liinl Iwi-ii "Ii-rr'> nl.'* I'liilcr siirh i'Ir.'iiir>liitic<'-,

it i.s iK.f siiliicifiit merely t.i ; 11 tin jury ict to UmiI Uir ]il:iiiiii;i if

ntiilp iloin-.' tl.p tin(Oii|iIin?: 'nt. ns lif (ISaH !>.'. r.:\. 2tl2, 22 S. 1.;. Sltl, wlirre
Hurt. ..I 111 :."! frniM Im'|»..|.m 11, , nir-. li.- a i.>iiriii.tor fiiilc.l to >u,p a lini!.. in.iii

»ti.|.!i(H| into a liiilc, nii.l WHS iiijiii. '. wli'i !•> Iii-i kiMi',\!..i|._'i., u.i-» ulti-n laiii;^

tliiit laiTdi.lin',' to |il:niililV's \viti;..-~. . t.> ...'ijili' . .r~ witliimt a -lid;,

llip : ..!o WHS out-ill.' of tlu> mil, a 1 •l<ii- / !'. I{. fi. v, l.iijliii (llti,"!)

•411111' i|i .(all. i' fr.. Ml .1 <'(i tain 'U ili-li, an i S- T \. i' *i 'IJ S. \V. .'il,"..

hil'l Iw'i'n i'\ca\..l(..| liy scctioniin'ti wlio /,'. ,S', ix ruri.:! Cu. v. O'Kn;,-
hii.l l-i-n wiiikii.j tlii.'rc; uml tliat (a.-. ( I inT ) •>:, ( . (_'. .\ 1H\. :,\ V. S. .\|i|).

coi.liiiL' tn (Ii.fi.nilniit's witiiiMscn) t?i.» 71. "II l.il. !MM» (wlair a Imy of till. .»
Iirilf was a iH-<-<.w>ary i-xcination. to ci- «',i< .li led a rinii-.!. f .r an injiiiv r'-

nljlo tlic -wilfh to woik jiKipi'ily. nrs.l (Ti\'oil in roM<i'i|iii.n<',- "f his (H-oIhmIi. no-
h.iil (-\i»l. I f.ir a. lonff time. ,/f';-> m v. of a rulo fdil.il lin;.' tin- <.!(>:iiiiii..' nf ma-
I'lii't .f /'. 1/. It, Co. (lIlnl) 1-2S Miili. iliiiiriv while it was in iii.tionl : r»;i,-n
G!. '

• v. W. IW. V. \'ll,„„nl Shrrt M< l,il /,• ., /hi Co.
.\\ '(. a nih' fort>iilH p.. ploy. ..s to (I'^Sll) 111 N. V. 4.5, 20 \. H. S;:i

j'li' '. I'loin (•ri;;iiics inovini; it a hijrh ( wIhtp a K-v of wvont^n hail "iji Iiand
1 ll. ,1 -|ii'(il. it is a qiii'i-lii.Ti . hitliir mislicil In cin-iiiiiciirc of his ill<olH'ying
til.' si.ii.l at wliich it v as actiinlty ^lo^ •

.-i rule f.iiliiij.lit!^ him to pnt it I..Hren
iiiL' ilu'ip uhout ,"i mills an hour) >»as tho ilirs of a •-•iinipitu; [iri'-sl.
wli' in 'he I'liniow of tlip riili-. sf. a>i " Hin >i v. tlrnnu:! tiuiillm, W- P R,
to . ari'i. thp plaintiir with ni-,'li._-ir. . Co. (IIUHj) HI r,.\. S7.S. :iti S. K. ''.'IH.

fr.?i V. Chirnrio. St. I'. If. .f O. I{ („. " l.iil:r rrii' <C U. /' I'n. v. Ifuoj
tl<'Ml ST Wi.,. 27n. ,5H \ \v. lox. (ISli-!) V.\2 In«l. 1>N. :! . X. E. ."iiil.

'l\<rt llr.tjul d \V. V. U. Co. .
Davia "JUcCrtry V. Ohio lliicr l(. Co.

I

i;

ii^ilrili
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they believed he could have escaiJcd injurv by tlio use of (,r,iit

care.'^

Whore a comphiint allogos tliat a railroad companv was ciiilt'- .

breach of dutv in failing' to provide cars that could he ci.iiiil.d

hand, an answer that the contract Ix twrc-n the oniployee and iho <

jiany embraced a rule that the coinjiany would not assume aiiv lit

ity on account of injuries received in coujiliiig by hand pn -.nt

least a prima facie defense which dcaiiands a replication fniiu

plaintiff.'-''

It is not necessary to plead rules of the company or aiiv n~:\z(

to the manner of tlie performance of duty in order to autiiorizc tl

introduction in evidence. These rules and usages are nu n? cv'ulv

bearing upon the question of negligence of the defendant or its

ploycos, and the care and diligence of tf.e plaintiff.'^

A sjx?cial finding that the plaintiff used proper care to avnid inj

to himself is inconsistent with other findings to the effect tJcit, li-

jured himself while doing his work in a manner forbidden liy a nil

The question of contributory negligence, so far as it is clc|iiri.!

on tlie construction and meaning of tho rules alleged to liave L

violated, is discussed in § 215, ante.

That the violation of a rule is no bar to an action, unless the ini

was proxi. lately caused by such violation, see §S CL'3, ;)2i. sni

365a. Decisions illustrative of this principle.— In acconlMiice \\

the general principle enunciated in the preceding section tiie son

has been held guilty of contributory negligence on the gi-oiiinl t

the cause of the injury complained of was his violation of rwh-i

lating to the various acta and situations indicated in the fnli,,u

paragraphs. In the notes, it will Ije merely necessary to s|)ecifv

particular rule infringed, tlic implication, in the absence <.( juv h!:i

ment to the contrary, being thai the aciiou was dijclared in i Miiiit;,

able.

(1) Rules regulating the operation of trains.'

(inOl) 49 W. Va. .-iOl, 38 S. E. 5^4; " f.nle fHwre A M. ,"?. I! r... r. :

Bonner v. Mnore (1S!)3) 3 Tex. Civ. Cormirh- (IS**!) 74 Iiid. 4lii.

App. 4I(i, 22 S. W. 272. ' IJnlo loqiiiriMs tmininc-n to o' -.-

" f.miiiville d .V. /(. Co. v. Ililtvrr sdirdiilc time in sl^nliii' l!i ir Oil

(1000) 21 Ky. L. Rrp. 1S2(!, .Ifi S. \V. \\< scroti v. \rw Yoil: .f V. F. I!.

6,54. -Tiul^nipnt Reversed on no!i(':uin^ ill (ISill) l.^S A!;i«a 4V,t) <~ \ I'

(10(10) 22 Ky. h. Hop. 1141, 00 S. \V. >:r„nva If. ,t HI:g.'Co. v. .V, li i.!,- i]<
2, but not on this point. fll) r,:\. 73.

" I'riiiiKtilintua f'o. V. Wtntromb .\ railioiid on^'ii'.-or wlio kiinm t'

(1887) 111 Ind. 212, 12 N. E. ,3S0. tlu- condn.tor of lii.s train luw rmh
" llrart/ V. >tii,u.v ril'i i( !• If. r.;, a noti.'P tlint Vm-Il- A:r ;;.. <:!<'

(IRSr.) CO Iowa. .')2, 23 N. \V. 200: .1/- dors for his train, and tli:it th.' rule
ror» V. Chicnqo <£ A. II. Co. (18D1; Mo.) (hp ronipmiv roiinirn tin- trniti to n'm;

10 .S. \V. 22'J. at the station where it ii iinlil tin
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rival of n trnin from the op|)0«ite diroc-

tion, and Hint there will jirolialily iio a

cnlliMDn if lip stiirts his triiiii. is jriiilty

of .siiih contril'Utiiry iic^'li^'ciico ui will

prcvrnt a ri(OM'ry for his dculh. by

oljiviiij; a >i^'riul of the coiidiuttir to

).tait tlio train, wlierr ono of the riilo'*

providi"* that the coiiiliulnr shall have

(har^'o and oonlrol of all pci-on* eni-

pliivi J on thf train rMr|il, wlicr.' h'n

(liKitJMn^ cnnllict with tin- rules, or in-

vo!w ri^k or hazard, in whiili case the

oifiiiicr will lie held eq\nilly aeeimnt-

Mi: YmL v. rhicnfio, M. «(• .SI. I'. It.

C„. (IS'.Hi) !)S Iowa, "14 1, ti" \. W. 574.

Itiiji' ri'intiiiii^ trainmen to run in

strict iiniiiclanri' with their written or-

,1,1-. I.oiiisnilr. .\. A. it ('. It. Vo. V.

lie I. i l''"M l.".l Ind. •202. iJO X. K. !IS8.

Hiilf •.|i('eifyiii'r the di.«tan<e at which
nil, liiiin shiiillil I'lillow another. Louis-

r<Ui .( \. A*. Co. V. Ililtiur (1000) 22
Kv. I.. l!ep. 1141. no S. \V. 2. Keveising
<in IMuarir,^' (1000) 21 Ky. L. Hep.

isl'i;. .>(i s. w. r.,>4.

Iliile rcL'ulatinff the operation of

IraiiH vliere a donlile trad; was ex-

clKiPijed for a sinsle one. 11' it v. Keim
ilSNS; Pa.) 12 tent. ISep. :iisl, i:t Atl.

.i4S.

l!ule fixins the maximtim rate of speed

at wiiich trains may l)e run lictween sta-

tiniis. ,Vi/ rlanil V. Timi d- H. It, 'Vi,

ilS'.H) 1.' v. \. 7^7, 2li X. K. (100,

spinnd appeal before -npreme court
(IS!i:l, 74 l!un. 102. 2ii \. V S\ipp.

237 (collision caused thronpli train's

rcailiinga point where it wouhl not have
Iwn if the proper siiecl had bwn
kept) : r„i:>,<T V. I'linl '.( /'. M. R. Co.
(1S!I1) S(l .Mien. 7ti. 48 \. W. (10.-|

: Liion
V. li,i,(,<i. L. i( h. M. It. r„. (187.")! ;!1

Ml,li. 4211 ; (liilf. r. rf N. /•. It. Cr>. v.

Inhn ilsii.-j) Te.\. Civ. .Vpp. 342. 29
.S. W. 5.')S.

i;n!i" pri's^ribing the «peed at which
trains sliall approach luiil^'i's. .V0170/A;

* W. It. (•(,. V. WiUiamt (1802) 8'J Va.
Km. 1.-. S. K. .'.22.

Knle pii'Mriliinff sliekened speed in

ninninu' trains over hriilp>. Itillrnhovsc
V, 11 ,;,„i),<//,i)i Shrrt It. Vo. (1897) 120
\ r. .-,14. Jil S. K. !(22.

llnl,' rcMpiii in;,' eiiKincer to approach
-tat 1, Ills at a certain speed. I.niii.tville

.( V. A', fo. V. Scaiilnii (1001) 22 Kv.
L. l!ep. 1400. (iO ^. \V. (!4:<.

IJiile nrniirinf; ensineera to have tlndr
liains uii,lfr ciiiitiol when approachiiiff
M.itidiK. .\hnitl V. f;rc<j( \i,rthrni It.

(n M'iiKi'. q] Mi„„. 4!),;_ S4 X. \V. 321
liiiiuied pn;!ineer ran tniin at 25 milca
an liniirl.

Kule ic<piiiing engineers to know ab-

solutely what trains had pi^-a-d at ft

iiH.iiii station. I'rit;: v. Mi.^.M.im, K.
d T. It. r.,. (ISO.-,; Tex. Civ, App.) 30
.S. \V. S.-| I n-^iill iif ,li-nl,eilieli,-,' was a
preniatiiri' slartiiij; of the tram and k
collision 1.

I!ule foiliiililin;; the operation of an
engine l>y a liienian unless the eii;;iiiecr

is on it. Itiirni v. llnnnthul Jc .n'(. .7.

/.'. Co. (ISSS) '.is .\Io. (12. II S. \V. 308.
fiiile l»y which an en^'ini'er i> re,|iiiied

to appiiiaeh stations with -.'reat care,
and is not entitled to ni,iiee that a pre-

ceiling train is late. Illitntis ('. It. Co.
V. .Veer (1SS7) 20 111. .\pp. .•{.111.

Itiile reiiuirinj; eii;;iiieer to Ueep his
train under control ami prepare, 1 to -top
in t ISC the track is olistriieted. Dick-
SI, II V. (tmiihn d .St. Ij. It. Co. ( |H!U ) 124
Mo. 140. 25 K. U. A. ;!J0. 27 .><. U . 470.

Iliile rcquirin"; enjrimers to run at a
slower rate of .sped tlian that s\ iliisl

hy the time card if the track was not
in >i""'I repair. Illimns V. li. Co. v.

I'allcrson (H7!») <).( HI. 20O.

Kule reipiiriii^' en};inier to stanil. in-

stc-a>l of sittiiif;, while his eii^'ine is pass-

in,; "close places," Louisville -i \. It.

Co. V. aiutU (18U4) 1U5 Ala. 3U3, 17
So. 20.

Kule requiring ensineera to slacken
»IH,'cd when approaching switches. Mt in-

phis <t C. It. Co. V. Thomas (1875) 51
Miss. C."!7 : I'.nut Teiinrsme, V. d (I. It.

Co. V. Aa«c (1803) 02 (ia. 187. 22 U.

1: \. 315, 18 S. E, IS: Siiviiniiiili. /•'. d
11. It. Co. V. lolKs (IhS(i) 70 C.a. .V27.

Rule rcipiiring that, in case a train
stops, the following train sliouM be
flagged. Smilh v. Srir ioilc C. d II.

It. It. Co. (1805) 88 llun, 408, 34 X, Y.
Siipp. 881.

Kule prescribing that, in case of a
train sti,|ipiiig between stations, the Hag-
man sliall trii back * mile, and tl,a; tlie

coiiihiedir shall require this to lie ,!oiie.

I'liHiufi ll.rr V. l)i liiiiiire, I,, d It'. It. I'o.

(1000) 4H App, Div. 200. 02 X. V. Siipp.

840 (error tu lefiise instruction that if

condui'tor failcl to see that ilai;iiian

w<'nt back the pn>per distance, ami this

caused the collision with a following
tinin. by wlii,li he was kil'cil, there
could be no reiovciv).

Kule rciuiring the soundi.ig of a
whittle and a cirlaiii rale of sp 1 wln'ii

a train is running round a curve in an
objure place. Soiitl'i'in I'. Co. V. It'i'in

(|S!1.-,) : 'lex. ( iv. A|>p.) 20 S. \V, -)27.

Itiile presciibitig that, when a train
stop-; lirtwccn stations, the rniTinccr

shall blow the whistle as a sign.il to

the brakcinan to take position, so ag
to prevent collision with another train.

I -.i

J li
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(2) Rnlrs romilatinj,' tlie luiinncr in wliidi switcliinir is t.i li.

(I!) Kulos rt'j;ulat"iig tlic oixration of coupling cars.'

I'lillirpftrr v. fiilrnidlional rf (I. .V. R.
(:•:. (I.s'jV) !M) 'lex. (IJT. 40 S. W. :wti.

IJiile rci|iiiiiiif; pMiiiloyics tii kirp a
foii-diiit Idcikoiit for si^'Pial liirlits on
tiiiiii^. II (11(1 V. ClKuniKiil.c if ((. A". Co.
(is'.ii) :!!( \v. Vii. .Hi, vj .s. K. ;is:) (f. u-
nif to IcMik out Icl to a <()lli>-ioii »vitli

t)i<' "I'coiiil M-ctioii of a train).
I!iil-.' that iMipcrfcrt (lisplay or al^crife A'iV/i../» v. Chicdfio if

of signal shall be r(';,'arclcMl a^ a (laiii,'c r (l!)00) li'i Miih. .'im,

V. fltico()(j. St. P. M. if O. A". C.
8!l Iowa. .'iliS, 5(i X. W. .-)II7

: /.•

if II. II. Co. V. t'icv (lsil.il !i7 \'

\1 So. 2!t4: c, III, III It. ,f /;/,

Mdllxini (IHH-J) UO Ca. (;:;ip. 1.;

(•."li!: y.ii III II (ill V. Chiimiii i( 1.

( ls,S!») ,i,-) Mo. App. iiH7: /{i'./ \. .

(ISIlT) lUU tia. (iU;. ^S S. I

ir. I/. ;

St \. V.

I In

10

';/

wlii'ii it is piailUalde to ii-

pin for giiiditif; the link

Itilroil, a. II. if M. K. I-.,,
,

1

C. C. A. C3(i, 43 U. S. Apii. s;i

047.

Utile proliiliitinjr tl'i- foiiplin

ooitplin;,' of <ar-i when in

hi^rral. Cliicnrjo d W. I. II. Co. v. fti/iin Mliile v. I.diii.tiilh; V, {»

(l«!l.->) 1.54 111. 448, 40 N. K. .Tii. (Is!i4) 72 .Miss. !_;, It. ,S.. J
Itiile forhiililin^ enfiinccrs to inain- Kr.lo roqiiiriii^' Ijiakimin

tain more than a spefilieil lieail of sicaiii. stuk in niakin;.' coiipliii^.'s. :i

llliiiiiin C. It. Co. V. Iluurk (1874) 72 (loiiii; Iituifti the lars. *"//.

•"• -'^•">- hull (l'.M)U) 44 C. C. A. 1:>.

Hiile prcsoriliinjr that the yard masters 74.1.

shall direct the inovonienis of all tiaiiw Kule prohihitin',' coiipli
and enfjine* while at their statioiM.

(Inlve.itijii, II. d S. A. R. Co. v. \itiiin.i

(liHIII) !)4 Tex. 100, r.S S. \V. S.'il. Af-
fiiMiiiifr (lOOO; 'lex. Civ. App. ) r,:, S.

\V. 80.). There, however, the (piislion
wlicfher the aetion of the servant was
iie;;li'_:iMit was held to he for the jiuy,
H.s il appeared that defeiidaiil's triiin Hull:')- v. Cliiiiuin, I/, if .\

.

had not reached the station, and had not ( 18'.t2) 8:1 \\ is. 4.1H. 'j.i N', \V. s~
lieen placed in charge of the yard mas- Toinrsxcc. V. tC (,'. A*. Co. v
ter. (ISHO) SO Teim. 114. 14 s' U

Itiile forbidding the use of a stick to Diiniirolt v. Chrmin ulr if n.
set up brakes, fjcali)/ v. Sdiitlirrn I'. II. (1SS7) SII Va -'Ss •> S I" >n
Co. (1884) (!5 Cal. jr.O, .T I'ae. t\±2 (in
this ease the defendant failed to prove
its allegation that a stiek had been
u^e<I )

.

' Knie forbidding living svvit.lies.

Pilhiiilon V. Ctilf. C. rf .V. F. R. Co.
(ISSS) 70 Tex. 2Jl!, 7 S. W. ,80.-..

Hole r('i|iiiring that traitis running in
one partienlar dinrUcii shall be run
onto sidinu's at the eiul where tiny are
approached. Went v. .So»//i.,» /'. Co.
(INIIS) 20 C. r. A. 210, -)li U. S. App.
.12.'). Hr> Keil. n02 (brakenirui fell into plaintill' was cspciallv eiKi
nn open culvert while a train was being had had an otiportUTiitv oi
biokeil into n sidini.'). the ears while they wcie'at n

Mtile prohibitiii;. ihe shifting of cars rille d V. A'. Co." v. RnKfin
Tenn. 128, 3.! S. \V. loin

V. Iliniiiihiil d St. /. A". I

Mo. 74, 1(1 .S. W. 021: /,

A'. Co. V. Tlwiiinnon iX^'.il

Is

12 .Si

\!,i

27:!: .{hlininn c.

n.

RUrliir (1805) 111 Al
Joliistiin V. Chrxniiri /,, if

(iHii;5) .^s \v. Va. Liii;. is s.
i

LovliriKnl V. Cliidi'io if V. W. !.

(1S82) .-..) Wis. 50.12 .v. W. 1"!
:

son V. Ihtioil. C. II. if I/. /.•. r.t.

10 C. ('. A. (;.!«, 4.*) r. .s;. A .;>.
^

Ved. <i47 (in this ca-e tli. I.'t 01

I b

Mirliiiinn C. It. Co. (IS'.iin >

.)I14. II L. I{. A. 4112. 47 N. \V. •

eovery denied altlioM'.'h the a.-.i !

liireitly cau.seil by tiie lir.ikiiiii

c:iteliiiig in nn iirilpjoiked s.v ii

do» n grade without the control of the
en^i'i.. Ilirhiiioiiil ,f /). A*. Cn. v. Ihid-
III ilS!(:l) 00 \a. ;tOI, 18 !S. K. 274.

" Itule requiring the use of coupling
tJiik. \orfolk- d U". /?. (.'(). V. «/i.;.;v

(1S02: Va.) 14 S. !•;. 7,1.1; Hirlniuiiid'

d

It. R. Co. V. Riixh (1804) 71 .Miss. 0,S7,

^r^ So. 13:i: Rirliiiiond d /». A'. Co. v.
I'oilrii (1804) 12 C. C. A. .'.0.-., 2.1 U. S.
A|ip. 111. tl.'i I'e.l. 228; Slonit v. Ccunilil
I'. R. Co. (1800) 8(i Ha. 1.1. 12 S. K.
170; Richmond d It. R. Co. v. I',nii\ill App. ti.l4. 73 Ted. (;42 : I'hil :. v /

(1803) 80 Va. 652, 10 S. E. 748; Uora» Shore <t M. S. R. Co. (lS!i:i) IJl .M

ni'j ill.

/.

there was a s(atute reipiii

ing of switching) : Criiii v.

d \y. It. Co. ( 180(1) .-{.l (li io I.

licMTsed ill I.iilc Eric i! II . /, .
'

c, •/,/ (i80(i) 10 c. c. A iv.w. ;;: i

i.

«i .^&
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ki:i;i.ii;i:n( i: at timk »ii' isMriiY. o&s

(I) TJlllo* if'iiiiliitiTii; llio <i]«i;iticin 'if IimimI imis.*

(,'i) Klllc' l'<\uul:itiiii; the aclliii-- of .-i^ii:il llai;.^ liv ciiii.l. .vccs wurk-

iic mi railwiiv tracks

V. U''/'"v ]iliicr-i liiin^ilf in ;i i"i-itiiiii nf iImm'jit

|..na.

I \. \V. J3: Sfi,

lit AIm. :i7:i, 21 S>i. lliiMl; Si. hi i.-Imii;: i||.i

Illinois C. U. I'll. (Isssi ,('( /.,i(,i C. /,'. r,,,

ilu 41 N. \V. :i.-): /'..'/ V. '/,,- \. \V. T'JIi; /!

'M I.

i::t,

/.-. /. it /'. A". '•".

L't 1.. K. A. il.">7. .1

a 1/ N. A'. <:

I
isiii I m i.iuM, /'. A'. <'i.. 1

1->^> :i I' l.M. .17 N. W.
,!• N. \V. /.•(/..• 12 J.

.!/«( „,!

l^^ll 71 I ml. 44"; Shurtrr v. S<.iilliiri tin

Hull'.: 11 '|iiii ii",' «< ti.Mi iiirii tci ;;ii:ircl

IkiihI <;i|.- In

;;, r. I
ls:iS) 121 Ala. l.'.s. a:,:\ ; iiitiiiiM :i'.':iiii-l till' i'l'l'i

,f 1. A'. Co. V. Mi/i la (I'.Mll) ami wil'l Ir.iin^. /. .1 \. AV f,

il

i III. A|'|>. ."•.S.

A lull' <ii a rai Itnail (niii|iany pv liiili.

V. M.nl.i

.11: hi

lull Ma. I'.H, 1.-, So.

rii!:; i'iii| iliiviT.-i t'liim 'I'litcrint JK-tV

.1 I. I iilh :

Isil.M 111 C. C. .\. tlH). r
V. /(;i

,11- in iiiiitm t viiilatr.l liv an 2.'!. 70 l"c"l. 24 i lirll tn l« a ilrar cax-

i-c's I'litiTiiit: lii'lui'i'ii <-,irs »

^t fur tlic iim|iii>c' of iiMciiMiilin;; aim- wilii

liiU'

li

of ">]n'rl; ll ilail;.'il'

Viiil.' ic~iril.Mii III. i.f

i<l rciiiaii in;; Utwcin ttiiiri fur a llai' wlicic siiili ilai ^Ircl. till

.1 vli.iit ili-tani-i' alter tiny aii'
|

Hull, sinll II. .1 .V. .1. A' r
lilt ill <iilli-ii«ii ln't\

V. ti:iiM )ia\iii

r.iis ii'''.i7 Ti\. Civ. Ai.p.) 42 W. th.-ri' «. -li;

till' lijiiil <Mr anil tlii>

iniiil at a pi. in. wlicre

rp ir\c liiii'il w itli till

vllirll llli-rllliil tl 11' Ml'VV. mil on

IImIo fiiiliiiMliiu oinpl'iyops tr W- hi .Ik nil nil' 111 will

ivvii-M i-ais f>xci'pt ivli.'ii tlii'V ari' iiii.viiiu' I.f a >*tlii|IL' ui.iil wliiili «,!*

.|.,«lv l/i

U / (ISllli; Ti'.x. Civ.

>7',i.

i:ii|p fnrliiililiii^ rniplii

1.1

rf T. It. c
App.) ;r> s. \v.

I \\i\S tiiwai lU till' tl;lill. till- -.illllil nf

lli^tl

.'i.at .li-taiK

ill! t'lI'MIH' W I' i-.n ilil nut l>' li.'nr.l at

\hr,i.ilh V. .Vnr

t. lu/A .(• .V. i:. U. I'll. I iss.n 1.-, |{, 1.

•II .ar> wlii'ii a I.Minin.tivi' iis attai h.'il '.•."! 12 All. '.12 l-'ailiii i.f 1 1 a.'km. '11

A'lV/ii './ .1' It. A", c /i'».\/i riiniiliiL' n lii'inl lar arniin.l a < iirvf, t.i

ilMMl 71 .\li-s. '.187. l.'> S... l.!:i: I'uli- f.ill.' iial iii-l 1 ii.'ti..n-. aii.l a '.'.'ii.'ral

i./ ,f //. A'. C. V. fiiilii) (IS'.lli 12 iii-t..iii 1.1 ll.i'_' all .luv.', r. .Ill' lit

C. A. ."I'.i.'i. 2."> V
11^: UiiliMu.

' W'i:il S'.l V:

M'P Hi. c •! Kcl. til. .1.' i- ill la

../ .(• It. It. Cii

1. ri.-)2. Hi s. !•;

ruiiiiill .il..'ilii'n.'.' nf III.' mil'

i\" il.'llt t.:

if til.
'i'

MS.

;ii!.' fi.ilii.l.lin;.' an piiipluyi'c t.i l'u on .pi

i|||i..ii'.'li tin' print. ll rill.' iiuhIv
tlii'iii to lla;: all cimv.'s in 'j.'niii!'

till' tniik i'l fiuiit of a in fur lip L'rail.' Si.illln III I', (n. V. A'vUrt

piMl' if I'.mplin^' it tn aiin'li.v. i
I'^i.". i'\. <'iv. .\p| i 2:t .«. \V.

Ill- it .V. U: I'll. (ISS'.I) lliil.' fiii'ui'liliiiL' any. Mil' lnit I'liipluyi'.'*

'.Ml All,

i:

S So. tn li.l.' on liaii.l .-ar-. l/.s./i/.. v. I'ln

r.'ipiiriiif; InaUcni.'n. lirlorc ri-ntiT- III'

in; ii|iiin th.' tra.k in fr.nit of a iiinviiiu

/{. i( ',). A'. I'll. (
1<<'.I4

I
.-,11 111. .\pp.

172 |..ii'linn t iiiiian alluiMil lii?i «ifi' to

tiiiin. to lonk anil sc. that till' tra.k i-< liil.- iipnii lii-^ f.U'

I.. II II Iter V. AiiAr Shu .( I/, .s'. Knii' r. ipiirini; V

I! Cii. (!>•:. .il 104 .Mich. Sd. 112 N. \V. in-pri-tuis In piii ..iit siyiia

ir r.'pair.r-. or car
1 lla

):i7 iliink.' wtiili'1' walkiii'j snli'way at \Mirk. Muhiii.i'i H. .•<. A', c,

vliilc

A'l.M.'

ill i.tin" t. ri'Vcr.-i' a rin ,k..l ( Is'.i.-,
I

llil .\la. 2iiri. 211

l.ltilv .111

lunlih'... 11

iiiiiii.'il on
Hull'

L':iin-t a
I

till- tra.k).
ik' of a>li. hill U. .( /{/..;. C

s.i (; !i S. K
Kit.li,

III:,,.,,

l.!2; C.ii-

i,s' I ISS'.l)

r. I! c„.

I'lii] (iVl'.'S noilplin'lin;

ir willi a proj.'.-liiii,' l.ia.l to stimp be- .Mi" II,

V. ir//is7u» I HliJi ')i\ 111. .\pp, 41

/). 1,1 I.. ,1 \y. A", i;

111 tlip Im.iIv of til. ir. \i,illn:rn I'. I I'.liMii

(.', i;,. V. ih.

An, Ki'p. ll'.io

(1882) llll I'a. 1, 47 SS2
:

//i I'l,,

(
I'.iiiiM l.i7 \\ i-i. !-

.\pp. Div. (l.iil. mi \. V. Siijip.

11(1. .( A. ir. A'. Ci

N. \V. ,10.

linlo piirincr nn onipluv.-o wlion IJiili' rcipiirin^ tra.k r.'pair.rs to

irs TO know that tho .s!;;nai p' ;t ;ji.'rn Ml t a rcii^'.tviM.- ill--

wliiili 111' lin« jivcn to tlip ci

Ulu uiiJtiatooJ and oboyod before lie wuiki
f'r liai tancc fmni tli.' point wIi.t.' tli.'y

V. lhl„.a,in llh'J'JJ 44

:til
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I ; ! j 1
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i
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cars

(•i) Kiilcs rc-iiljitiiij' t!i(. inaiincr of g<'ttiiig cut... ..r f,(i' ,,(' IMl

(7) IJiilcs i.rc^rriliiiii,' tlio parlicnlar j.laccs in wliidi j,n
should or hliduld in.t U...'

A|.|'. I)iv. r,-.".. |,.| N. V. s,i,,|,. -.'Ji. I),.ny- }r;,li„ v. K,n,yas Vit,,. V. .f /; /

\":i
':',!'""

V'-
"' ''^''^1 •'"' -M'P- l>iv. ilMiHi, 77 .\Ii,s. 7-J(M'7 S„ ,;(,;

4.,.. >1 N. \ .
Supp. !..-,S. Tl„.,.. ,„„ Ik. no rv,„^,.tv In, tl„

I. Ml., pi. ..iil.iiiy iImI. vvli.n tw.. iii.-n ..f :.ii .-ii-ii,,. 1,,,-tl.T wh., I'i.l.., „„ ii

Av..,,t t.. 1. pair „ .,,r witl„,iit ,. W.vj. ,ii..l -ine wliil,. ;r„ii,;; t.. a phi.c l„ ul,,
lu.th w..,. i.-,pniv.l t.. .1,, tl,.. «,„k. tl„y i, ...Mf l,y f|„. ,,.,npMMv. in vinl.,ti,..
sl,,„.l,l ,nll I-"- a tl ,1 „,„„ /.,„,.,„ ,. ,. ,1^.^ |^_^^^^ ^^_^

j .^ |,.||^^ 1^

'l,;'.;'"''"'

"• ' '^ ' • '"• '^°-
'
'^'*"'» ^'' ^'"- ''^'"" >" "l.i.li non.. .,f tl,o ..,,- .

r;
, , .

,

\\.tu\ me ovirtiiiiii'.l or tlirnuti ..;

I. II.. r...|iiiriM^' finployiTs to .li-pl^iy a li-.i.k. altlioii-li vvliil.. ,,„ tli.. , , ..,i
II".. M.i^' upon a .ar l«l.,r,. pliuin;; th.m- is s1ioh« hmv tli.- iMJ,.,.|.,r u,,ik/ ,

s..|v,.s ,11 a p„„i,on of .laiiyir iin<l..r it. .lii-.M-tioi, of tli.. ..ii-imrr. Mn;.,.!
Shrn.l.n: v. L„i,;, Islaml II. r„. (1S!I!)| \\,sl,,„ Srir York d- /' /.' r,, -1
40 App. Div. :i.Sl. .-,7 \. V. Si|„p. I117.-,. 77 n,,,,, ,;., ^,s y y ^, •.„,/

liiil.. proliilMliiii: ..n.pl..y,.- from ^-.-t- lliil.. r.'.iniiinu' lirak.ni.n I.. !« .,.

Iin^'on or oil ..us or train- whili. ill nio- posts wliil.. tinir train is i.i,
ion N'O, l»/o,„o ,( .1. /'. A'. („. V. S,,n.,„y.ll...i„„J.,\,i{.r„. i\<i

II .///..,-, (ISIMI) Hi 'lv\. t;:!ii. la S. W. \. 'S . .-.C. (Is71| lill Itirl. no

?'ivw.''''l',','.,."
•

^' '^''- ''• ''"• ''• '''""" '•'"I'' '•''loi'i'iJ.' tn.innan in 1 ,

(
1^^S) 1,1) l,.v. (,!,.-,.

, S. \V. s;t: h'r.mri.s top of the <ar wliii.. th.- train i- „,
V h,i;s„s r,h,. SI. ,1. ,f r. It. It. <„. ti.ni. fr„l,„l Tru.l 1:, V /•.,-/ / ,

(ISIi-i 11(1 M... .•!S7, 10 S. W. !..;.-,: /;/- ..,,. r. .( (1. It. r.,. (isss'i i;..i I,,

I

V'"--'- A I.. It. Co. V. /»<,./or/7 (is;)-,) (plaiiiiiir iiijiii...| l,v strikiii' .'

t,l, II App. 1, : <t,;rl,,i v. CA, v,/„,i /,-,,• roal .-liiit.. wjiil,. on tli.. si. I,. „| ,,'

t L'!-
'.'"'.''*"•''», ^' \\'- '^"- •"'-' "i •'^- I!"!.. r..,piiriii- a oon.lii.lor I,. .,

... Sl.t. .An.l lioiii haii;.'iii!.' upon or l.-aii- po-itioii on tli.. front of tli. Iri.iii"
111- out l..y.,n,l tlio si.l.s.if iiioxiii^r .-ar-. in a train wlii.li is U.in.' l.i, 1,. I

"

.Molirv. I.rhifih \,illr,, It. r„. (lOliO) .-,.-. <•,;;,
1/ v. (H.in ftir-t- It f„

, i'u.l
Aj,p. Div. 17(1. (ill N. V. Siipp. .s!i!i. \\\ Va. Ijoi. ;w s. V.. :,:v\

l!nl(. fori, i, Mill!.' ..niployi'is t.i st.'p on l-:vi,|..|i..i.'tliat it was ,ii-l.,.narv f

tlio front ot approa.liiii;; ,.i!;;iii,.s or .ars. roniliu-lor. aii.l soiiii.tini..s In- ,\ui\ 1

f.7....vo/, V. /*,//„,/. 11. II. .(. 1/ /,'. r„. on top of a l,o\ car. will n.,t ..\,ii-i

i,
'*-'.:',".' '"•-*'• '^- "'"''• ••'

' •
""• M'P- f'"- vi.,!atii,;r a nil., ulii.li pi.,1,,!

S). ,.i Ic.l. (,I, : A././iH, ./. ,( /;. /.'. Co. V. him fi taking' sii.li a pn-iiim, ,

Ih.rhrrhi (ISM.-,) tlO III. App. 17. train ulil.li was passin- (lii„i|..h a t

l.nl.. t.nlii.lili'iL' onip!oy....s to
.
jump on liri.JL'... wli..r.. it is also in ..\i,|. :,..

or oir trains or ..ii;;iiii.s wliilc moving' at liis .huv niilv ri..|iiir...l lijm to !. in
a lii-li s|„.,.,l. (;/,<i^,„i V. Itrl,,,il. 1;. II. p.,-iii.,i'i „li,;n it U'lam,. n..H— irv tr

<f .1/. A'. („. (ISiMI) 1!) C. C. A. tiliC, 43 sist in l.rakiiif;. '..oiiplln.r aii.l -1 'i).,l

I. S. \pp. SO. 7;i h-..,l. i;i7. or in niakiii- swifli.'s at st,,iin,V
liiil.. |oil,i(|iliii;r (raiiiiii(.n to ho on .\>iIi,„'h, if .1. /'. A". To. v. It i'

tlio pilot of a moving' l.,.-.)m,,tiv(.. A..ios- (ISOO) 7(i Tix. O.'iO. 1;! >< \V
rillr if .V. A', i;,. V. ll-,7.w,i ilsilO) SS \\li..ro tli.. rules of a' railma,! i-.m,.

,","•.
•"'''- ^- \^- '-"• provi,l,.,| that I,rak..iii..n shoiil.i U- 111

hiilo foiliiihliii^' any <.mpli,y..,.s o\.cpt tlii. .lir.ition of tli.. <-on,lii.tnr at
tlios.. spc.-ill...! to traM'l on ho (.ii.,riii,.. tiiiios wh. n on dutv. ami -li.nil.l rrui
.\h<,i,l V. T'lrr llaiilr ,( I. It. l-n. ( ISSt) at thoir post of .liiiv at all tin.--, un
111 III. -.'o-J. .-,:! Ami. Hop. (llC: llurlhiil oMii-.'.l hv tlir ooii'ilii. tor an.! fun
V. ir.i/H,.s/i A". Co. (ISO.-,) l:!() Mo. )i.-,7, piovi.l...! 'that ooniliiotors on fni
31 S. \\. I().->| : 0\\,ill V. hrnl.iik- <f I), trains should roquir.' tli.ir hrali.ii.Ti
.)/. A*, fo. (1S77) 4.-, Iowa. -)4fi: flint- he on t.ip of tic i-ars wlio-i a-.,ii.|iri;;
l'ii„,„f,„ HDiitlirrn It. Co. V. Miirra (losc.n.linjr "la.los. it .aiimi I,,- Im.IiI"

(1000) II-.' (.'a. 2:17, .•17 S K 4:10: I'm- a nialt.r of la-.v. that a hr:!.. ^^:i>> <

tnil ft. Cii. V. MUchrll (IS70) 03 Ca. lat.-.| los dntv liv Inin^' in tli.. ril.n.

173; Shrt.anilnah Valhu It. Cn. v. /.«- with th.. knowlc'lfio ami ao.pii.socr.o
r.'.j'o (1S^:•J) 80 Va. 300, 10 S. E. 422; the conductor, when the train wa3 su



I
Jljjl] Ni;(ii.i(;i;.\( i; at timk uv ink i;v. 037

1J>) Iiiilc^ rcipiii-iiiir tliiil, a|i|pli;iiic(.s sIimII 1h- in-p: ct. ,] i.i- trstcil

I'lllplilVCC: 'I'lir Viilidilv iiliil ctrccr 111' riili'~ riM|mriii'. SI rvaiit

111 iii-i"'ct ii|>|ili:iiic(-< i> ili-'U .-...I 111 S Id iiiil, !•;. /-.'.)

(It) liiili-s i<'(|uiriiiu ciiiiiliivcc.- t<i ri'ixirt ilic cxi-unic nt' clanuviviH

vriili'inn.s."

I
1<i) Uiilcs rci;nliitiii^ iIji' cuiicliicl <if i ni|iliiji(

vli<ri' i!aiii;ci"iiis iiiacliiiicry i- ii-cil.'"

(llj I'lilcs rciiiilaliii:; wnik in iiiiiic-."

11 r-talili-llllK'llU

11^

(1 till' r.'ilKiiw.

((lUii'-a'CIllV of

Eiin \va3 iUiC-

ini" lip n

U. //
'•

Fnl. .".."iJ.

•rriidr'. riillix V. I.olr A.Vic tf lie lii.l l.ik.M tin- tidiiM.^ to I.n.k ^U (lif

(llM)l) 44 C. C. i'.lT. II Hll, II it vMi-

Itiili' n'i|uirini.' Imikciiiiiii tn !«• on llic to niikr

Hull' |iiiilii!-il in:

i.ir!iiii:_' I

lillL' l"'l Wrrtl I ;I1 H

J rnllullll ill'

III ii'* a Ha^Miiaii wliili' a |iniliuii iif lirail ami ullii-r

till' train is Ikii ki

III

ili'tailii'il |i(iitiiiii. 'I'l

i'li. V. Mdnshfi iji r

."iTI, 24 I'. S. .\|i|). .'>.">

to t'<ill|itr nil 111 a kllnw II to U' in uiKi.j o|-<li'

ll.l.li, I till", an-
SI. I,nuts

lit! a / /,'. /. 1/. <i .<. /i". Co. v. i; I Hssi .-,1 Ark,
( is;ij \i c. (

I I. It A. 17.1. II S. W. (itr.i.

I. i;.-) Kill. itir.. i; If. i'\ III, r a raitroail M"
.iiiiij; Di'iiii'd in ils!i."ii 14 C. ( . A. tlir 'Intv of iii-^iii'il iiii; fon ii.'ii rais i-t

ji r A,.|i. Kill. II' tl

Hull' foiliiililinj; ('iii|il<ivi'('s to walk In

noun ii|ioii till ii'liiilor. hi' f.Tiiiiot

for i

I 0. V

til.

1/

ai

'im tf

U. rill

I I^n4)

/(. .( It. I!

111. Aiin. .-)1H.

ii)iirii'> 1.1 ii-i'il li' failii

iki' sinli an iii-iMit ion. I'l. II i

f. it /.. A'. ( o. V. (,

Hull' iliirrliii;.' liii'Tiian not to stai

till' ii|iriin of till' I'liiiti' iinil lliii

i! I'- ll N. !•:. till I.

tiifj (is'.iJi \:;> in.i.

Ul V

riili wliild liih ciij; I'l takiiii; il. 'Uuli

llrst lioti

n'i|iiirinL' liraki'incn to fo-t

III. Aiip. Ii.-)1.

I\ U. fu. \. '/.tiiiick (1H!I!I) HS lirakrs ami lilliir ri'|iort tlir ilifcits

folllKJ tlli'irin or tliini-i'h iiiaki' till

liiili' ri'i|iiirin;r lirakrinin. liifori' a piopir rrpaiii. li^ull v. I'tlUUmuili. /',

^t.irt~. to ti'st the liaiiil liraki-* ami tf SI. I.. It.train

Ml' that tlu'V lire in "ooil loi iilili IS S. I.

(is:i:i) ;is U . \.

Int'rtiti V .\<,r y,„l:, I.. /;. if II . A'

ilsN'.'i I.TJ N. V. •»i \, K. :i'.ii. i;

ISIMII

IJiilc iii|iiirin? niinrrs to f port ila

;,'.'roii» pi in tiiiini'Is. /Ml A til-

Hun, tii, lu N. V l<ill..,l,ii,
I c.til ,tr r,,l:,; I'o. (Isiiii) :14 W.

iipp.

Knli' ri'i|iiiri!i;.' luakrini'n to fii'i|ui'ntly Kiili' fi'i liiililin'' MTvantH to
;iiniiir tin- I'laki'

'11 r of I'ar-

iinil ciiiiplii

ip.

I'l niai'liiiK I \ uliilc it is in motion, .s'/m..

Ill to k fiinv that till \. \t,ilt

itii'V art' in liiioi I iinl.' ilh. /.'. IJM: /.. >•. // l/'/*li.S t II f

.f SI. I.. <; ul. It. r- II: I Is'.i-Ji I I--

l:i:! I ml. 2ti.-i. ;t-i .\. I',. ,SS1 ihi'Vi'. hi I. 7^1 I'nl. liiio.

.i;i7/.« ( ls7li) (ill Ml',

yi- ( Co. V. OA'.i if

\pp.A. llu. -,I f.

I'Vi-r, till i'rvaiit'> knov !i'il''i' ni tln' iiili' i;ii

"I sill

I' rf'piiiin^ oo' loiiin to 1h

faiini'l for ilf,iii,-in;.' vliil

to il rt !-< in iiioiioii. i;i,i.Hull' ri'ipiirin^r luaki
iii|iliii^' apparatus. !.<

V. A'mi;/i1/i llSdCi till Ti'im. I-JS. :!:{ Kuh' foihiihlinL' I'lnployi

ill, ,t- \. A' I^IU I 14 S. t'. 4lL'.

1' it

S \V. lll.'ill; .llilhiliiiil 11. s. It. r.

i''iiinll I is!isi '.'s c. c'. A. 2117

irki

.Vp|i. 4 1'.', S4 I'Vil.

r

ijiii' ipiirin;; a hrakrnian to cvaiiiini'

III satisfy liini-i'lf as far as lirtlio.

reasiiiialilv can that tlirv a

stainpii;:; pii-~ |o pla

tvvi'i'ii I hi' ili

Sht, t \l- l.il It.

\. 4.".. -Jii \. i:. s:i|.

tlirir liaiuls In

i'llllril V. .Vll/l( a
"I C<:

( ISSII) UJ \.

Itiilr fill hiililiii;.' faitory oniployoos tr

ill'

TV in ''111 1 iir- niaki' tlii'ir toili't liiforc tin

<T V. Ihttiiil. C. II. ,( 1/. A'

Co. ilss!ii 7(5 Mii'h. 4(10. 4.! X. W.
Ill' III irllllH /'I.,/,.

;i70 roil I
1MI7

"f lie

(an. S. C,

.itu,- .iia.W .1 Villi

111 I <!<

)l'i7 (!,'i'l''

pluintiir tuiilil liavu at onc'e ulociMil if ' Ituk' lui I'lililiiiy niiiiuis tu I'cuiaiu in

' It

I
!
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(\'2) Tillies rrj^iiliil.inj; iicrsuiinl lialiifs of s<T\jinls.'-

368. Limits of tlie doctrine that a servant violating a rule cannc

cover.— 'J|i<; fact t.lial. tho injiind servant, at or U-loi-f. il,,. i,,,

tlif iiccidciit, violatol a nili', will iint jircvent, ncDvcrv, a- a m
(if law. iitilc.-.s all the evidential elemenis adverleil to in iIjc -!;ii,i

of the (loclrine set fcHtli at tlie lie-innin;; of !; ;',r,-2, /.iiin'i. are.

li-lieii. 'I'lial is to sav, the nile, as sileli, lieconies an iil<ieei-l\,. I,

in llie follow in-;- i)i'<'ilic;inieMls ;

(1) Where th(> notilii-aiieii aiiilre-.eil to tlu- servant, was iim|

the proper sense of the word, a rule.'

(2) Where there was no aeinal violation of the rule.*

(S) Where tho vi<dalion of the rule was not the elliei( lit caiir

tlie injnrv.'

(4) Wlwrr the rule violated was iiii reasonable, and therefore

bindinj^ upon him.*

thoir workinjj pl.ni'c^ wlicn tiny arr iin- C'}. (^R<^^) m Town. 170. 21 I. I

nlile tf) fiiiil n ^iillii iiiit sii|i|ily (if liiiilicr Ii."i7. ."I'.i \. W. ."i. .\ ilin, tinii n i,

for pri>|w. 11, nil, II v. «ll,isii,,i,- linn ,( liiinliu:; mi n -irrv:!!!! hImi In. I -j .

Stril r,>. (1H!IS) 2.) Sc. S.-,s. ('a>s. 4tli r«ici|it. ^(iitir.;. tliiit tic li:i.t r..n»'l
ser"'^- !••'•''• (lii-i I. Jiii.l aiiiil,! „l„.v. th,. ,ii

Sf.. ,iN(. not.- n, xuinn. in «|,i,.li yiirli .liivction \v;is ,.,ni.
Wlicrc a s|i|.i'i.il rule fraiiinl liy a mino llliiinly C. /,'. Co. v. /., iiriil; {]<.»«.

owniT miller tlio [mihit oniifi-iicil l.y ;!.-> 111. .\|,|). t;.'>l.

& :}ti \'i(t. cliap. 7<1. foilKidc |i,.|«oMS 'If a -nvanf iIcm^j rMrytliinL' „

"rmpliiycil in or aliiiiit tho «ciil<s to L'o lie ieii«oiialjly laii. iin.li r' t'le
"

ii

up or down the pit eoiilraiy to the ili. .stances, in onler to cany mit ih,

rcction of tlie l>ank<niaii or Icmkci on. he cannot 1m' lichl iieu'li\:int. Tl.
it \va.< liclil that llie piohihition wa^ ap- tion. for c\aiiiple. is not F.aiii,| 1«,

jilicalile to miners for a iea>oiiiihlc lime an envriiiecr faileil to lia\i' liU li:iiii

lifter they Iial ili-i liai;.'c(l tliem-ehes, iler eoiit lol at a point H li.n il uii-
as they hail ii ri-lit to i|» in the fiiveii vIiIikI hy the riilcn of the c..iiij,;\ii.

instance, at a moment's iioti(.e. 'Ricy shoiihl jiave it iiniler coiit lul. it li.'

were, then fore, ilechiic.l to !« ;r||i|ty of repcalcllv -iiriialeil the hrak. ii t.i

a \iolati'in of the rule in Innin;: ipii'lteil ply the brakes, and the\ .III i.i i

the pit without pcrnii^-ion an hour ^p'onil. l.niiUviU,- ,(. V. /,'. ', v i;

after they hail iletermiin'il their con- iixliiil MSIlS) 121 Ala. il.l'i ji; <,.

tract, ami three hmn-i Ufore the end of l'ir»t Appeal •( 1^!'.")) llH .\l,i. !i:i

the shift in which they were cmplo\ed. So. (17.

lliilhiim V. ir,-.<//if (ls'77i I,. IJ. -2 ('.
I>. >See 55 'Sl^ .T'4 unina

Div. .'il"7. .|« I,. .[. M. V. 22;t, ;i7 h. T. ' .s„. j'22S. „„/,.
N. S. 1S7. 10 Mininj: Hop. 2». In l.'.,in-r,ll,- d- V. I!. <• <•. f
"Uulcs forldihlitii.' the iwe of intoxi- (Isii.ti !M Kv. 220. 21 ,si, W m:i'. i'

ratin-,' liipiors. r.ntf. If. y. ,f /•. /,>, f„. ^y\^\_ „r,iii'ii,i,,. that a wiitl, ;i .i i.,,
V. I{iinn (ISSS) till Tex. <i«.-|. 7 S. \V. hy which the plainliir -tipiil.t. Jlhi
K.I: II r<i/c) H ,( .1. U. f'o. V. Iliiss,;/ would oli^crvp ii rule rei|iiiriii' liiri

(IStMl nr, a-A. .>><4, 2:t S. i:. 2ll7. use a ooiipliii!; slick was imt i.fn.lii;.

Sep also note 1(1. .s»/i/.;. him. unices sud! an iinpleiiM!il «
'It was lUL'ed in one r:\M^ that a rule fad indi-peiwahle. or at 1. :-t ,!,

of a railroad eonipaiiy printed on a time- ni «aiy for sccuritv ni lint.'
taldo. warning' euiployiT* a^rnin-t certain a^'ainst the danger imi'.leiit t.. ii.tij

risks, with a Iiotiie that (hey will have cars, since tlie ih.f.n.laiit 1, i.j mli.,.

no plaitn for iiijiiiies received in <oiise- no riyht to reipiire the plaiililT tn

qiieneo of taking such ri-k-. was m icly the stick, or to m.ike Ii.iljilinl :i

ndvisin};. Hut the contciiliti'i was re- a condition of his ncht to iiiiiiit.'ii

jccteJ. t'uid V. Chiciiyu, A". /. it /'. I{. adioii for iier-ou.il injiirv ri.iiv.au;
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ani

(,",) Wlirri- llie rule coulil imi

;|ii r nilc or tliitv ut" |iar:Mii'iiiiit, ol.lii

li;l\C 1" I'll (lli-cfN..l uilll'itlt viMhllJllli

llloll.

llic da-

.tillin-.-. as

WlicK- tlic nilc viiilaird was ii-a a|i|iliial i> iiii 1 inpl' p\ CI' <)

to wliicli tlio injiiicd ?civaiil, IhIch-, .1.

tliii^c whicli acfiiiuiiaiiic-d l\\v arciiliiil.

>r to •lli'U I'll'iMllU-

;!< on;.M;.'od in coii|i1in;; i'

ll,„nii V. i'biiiliji.

In <f v. r.. I!. V. </. ii, t\<M\n\ (f) r.

SI. I'. M. A <*. H. In. ('. A. M\:,. |i"i I-,. I. II. \\l

Ih'.iltl S'.l l()«a. \'<SX. ."«(> \. W. ."ill", tlio fiiiulit tr^iin li nl |i:i'ti.|, :i!i.| iti l..iiKiii

Killll rvpri

(pf till

.(I 11 (liiiilit hIic tliiT. ill \ ii'W till' III' In tilKJ Ihr lii-t

llliiiiy iHiirtii'c ni cniiiiliii;,' liV nun liliiiL'nM '

111. ;i mil' ii'i|iiiiiiii.' i|iliii;; .-(it i>^ to lli-i.

rl!;.'Illc Wil' !M I ill

nil till' Cilli. tlic l.|. I (ll;ll

lie ll~ i"lit to U- lu'lil iililii.'it'>ry. nil llj;.Mii:in wiM -.•lit li.ii k M.4 ri'.|i -.1 1,'

'W iK'tliiT the ('nuiiiri-l- <> f a tiil^'lit a mil' of tin l.lllV il'i. - llnl

train iiniiiiliol with a ruU' of the umi- tlic I.Mkciiniii li 'iii nr.Mri

iianv ri'iiniiiiii; liii" '<' '"PI''}'
'"' "'"' '" ''"'>' "' '•'"'lini-' ""' Mijmi n

* . - _i . ..1 i...t....<. ti.. :....... .. 1... .> . _. *i t

I- \\.,

•>l or

liavin;.' a pa
lir'* or a cli'aranci' raril Inlore tin' rii;:iiici'r th.'ii

tii'iilar station, wlirn' lii' ollinr in <li,ut.'< if til,

,i.M

"i|"

III,-

.i|tl .1 for III iiriivrd onlrrs tlm V, /;</! r ( I'liiii, -21 Kv. I.

|!i.irl<rs o f an lioiir luforn lia\iii^' tlie l!i |i. Ir.l.'i. ."i.'i S. \V. !Mll».

atinii anil ailril upon siicli onlir* «itli- Jit

kins
for till' jury

nut in.i

i|Ui'-tion

fiiiiiiil liV «'a

oriiir.'i to pass a
|

furtluT appliiation, i-< a a f

li"ri' lie liail tin

IliiMllrlit* lit

vil ni.

itnliKlor stoppiii'.; for

Cninply
watninu

itli

Iciilation. aft.r jrittiiii; lii:< of tin COIIlp t'V

as<cii''ir train U^t

aiKini^i.iiin

-ta-

mil-

Sll.'ll

itatioiH, that he Hoiilil not 1

MTU roil

lavi' sii

lintor^ not to l.iki' arIV <'liaiii-i'< 111

tiiiio to rrach the only point at w
ppoMT! that iiiitliiii

hii'li 111" thii'i. where the tiaiiiiiic

follo.vi' ,'

ilh'illl oh

iiM pass the othiT train a ml It till jri tiiill friilii thr iilli. .ri of tl.

Siime tiiiio iiiniply «itli a stainlin;,' rule liaM' ron^tiiiiil such riih

ri'iiiirinir frei^rlit trains to reach pa--iMi; in such a ra«r. hut oniilv in

i|ipi\ 11^'

i-c of a

nt.i ten ininiito

trainji were ilue. lioltii

Ufo P-

a (>. A'

IT 111 ik-ihiwn iihiit

in-iilcrahlo ihlav. '!• .f /'. A-

\V. ISll. n.ia 111.' lie t\ in ( Is'.Hll I (

V. <'«ni/i (11)00) 44 C. C. A. 4.'>l, UM v. .I,,l,n.<rn (|s:ti;: r,.\. ( iv. App ) :U

Kill. ill.
'

Where a conductor was rcipi

till" rules to remain in

train, so as to U" uhle to coniiiian

il liv Tl Civ, App. ;;: s. \v. !•::!. w! I'll

the ini.hlle of his lias Writ nf Ki ror l>cnicil in (|s:i7

III rc;.'ulate the speed on d

I the

cend-

Tl \. .'ill I, :!S S. \V. i-jo.

A rule liavirj.' reference to the switch-

L'la.les, it was held that, while lea- iii'_' of car- on iriades IS inadnii-^i

ahle nlivrviince of sui rule was evideiiee where t!ie ai'ciilenl

lihle

rred >u

ohli'Mtorv, he had a fieneral <lutv level track. Ihnni v. Siciix I'ilii id /'.

I'll. id"a certain disention to cM'VcLsc A". Co. (ISS.-,) titi Iowa, 52, 2;i N, \V.

m an i.iiii'rj.'eiu'y.

rifii-s'd tn

The court ae dinixlv

latter of law, tliat It ,f V. f). a. V. T<if,nii)\

i-as nitrlit;ent in ;.'oini,' forward to the dSn.")) In Te\. ( iv. App. 4:U. :!1 ,'s. \V.

ih to tl e eiifiiiici r that :i:t:i, Ih, iiluiis-iiin 'if crtain rul,"< was
Lihre was a pos-il>ility (if lueetin;; at a oKjeited to hy ap| 'Haul till 1,1

rtain point the cnfiines of an iron com- that tiny lia,l no application to ku, li

vliicli were soinetiiues outsido work as was IkIti,,' done at tli,' time de-pa ny

tlii-ir proper limits. .S'n ( rf ('. H. ceascil was killed. Mn-t of thi from
v. (liilbrnilh (IS.S.-)) 10i» I'u. 32, 1 their o-ivn term iipiicarii

All, :!71.

1 tn

Ktlch applirat ion III all of the wit

'In an notion by a foreman in rnilroa,! cs ti'i-tiiied that nmie of them luid rcfer-

Tarils to ri'TOver for an injury received rnco to the work in which the injury
VI _

while atlrniptiiif.' to release a set brake
freiL'ht Ix'i switilied, bv re:

nn of a defect in the brake

"I y fo tl le ;:,i\eriili

rule of

ml ol"

was recciv

purpose il

.1. 'Imp court
thus

d: 'Th.

In N'ell

"fri'i;.'lit briikenicn." reipiirin:; tln'in ti

lA.uliil.e the lir ikes for tllem-eh ,- l.,|oi,

Using them, is irrelevant. Ai it (hh'iin

Oll-ht tn hiv

intnidiicins; the riilc-i

lirst. to show tlic al>-

,.f .liiv pi,i\ i-ion Bill h

II,,-

i.lc Ir

thai

I-,, I I,,-.! liic

illicit

or, st'coiid, to slioiV

m,
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(7) Wlii'iv llio scrvuiiL \wi» iiul i-liiti'yiiililu with UHli(.'u uf li.t

that one or morn of tlir riili* iliil :i|i|ily,

mill llllil Iri'i'M villlatlMl liy tllr MlMlllto llf

u|i|H'llaiit. anil tliat tlirv wni- lliii'< ^'iiij-

t\ llf Tli;.'li'^illil' ; or, lliinl. to <lr\ilo;i

that, if Hour of fix- riilit ii|p|illi'il bpi-

illiially to l)ii- ^iliialiiin lAi-liii;; wliiii

Tatiii.iM was killtil. '"lill |i!iivi-iiin wan
niaili' for oIliiK, wliiiiiii till' ri^k s\,n

Kiiiiilar, hIiIiIi, liy |iro|i<'r rarr iiiul fore

fiv'lit. oii;:lit to liaM' luiil iiiaili' to a|i|ily

to hiii'li >tati's of fart as that in i|IIi'K'

tioii. If not i till' riili'i iiiailr .iiu li

provision a;;aiii>t tlii' ri^k jmiihihiI ii|>oii

Tatnian uh tiii' <oiii|i.iiiy. In llir r\iii i-i'

of iirilinary lari'. ilmiiM liavi' iiia<li', tlio

onii-''-ioii roiilil U' ina>li' to Hp|N'ar by
|iriHlii('tion of till' mil'*, tlioii^'li tlii' iiiori"

iliirct aiul siniiilir iiioli' of -liowiii^' tlir

iili>i'nr<' of a rnli' i-t usually fminil in tlii>

tcMiniony of Ijio-i' ari|iiaiii(nl »itli tlii>

sillijirl. On till' olliiT liaiiil. if. » lii'Ii

tlic rules were in cv iilrnrc, any of tlinn

it|i|ii'inril to ri'lati- to >iii'li a situational

that iiniirr ifiV('.-itl;:ation, it wan <oiii|m'-

triit for cither parly to show that in fait

it iliil not so apply, or that it was ade-

quate or inacUipiiite for the piirpo-e.

Ami if, by any of the rules. »afe yiiards

were proviileil afjaiiist the ilanjjers nris-

in<; from eonilitions similar to those e\-

istind whin Tatman was killeil, wliiili

roiilil have U'en extenileil .so as to apply

to the latter, this was a fait for the

jury to coiisiiler in ileterminiii;; what
eoiihl anil what shoiilil have luen iloiie

by the eompany to protist its employees,

when ei;.;a;;eil us Tatman was «lien

killeil. We think, then lure, it was
proper to impiire into all of the rules

whiih liore upon the issues, as >u^'!,'e-tiil,

hut in the tri.il U'low many of them
were dwelt upon wlueli seem to lis to

throw no linlit njioii the ipiestioiis under
iini'Miiration."

' .S'e §§ JJti. -227. aiilr; and the follow-

iii!X <*as<-s: ijiniisnllr, /,'. »( SI. //. f'nn-

stil. I{ fo. V. It:: (ISliJi l:l:i Ind. liir,,

;t2 X. K. SHI: Mrini.his .{ C. It. Co. v,

(Iniham (IH'.tl) IM Ala. ,-.».>. 10 So. 2S:|;

Ciiiiiurs V. Hill liDi/liin, ('. li. if .V. U. Cn.

(lS!i:i) .S7 Iowa,"ll7, 5:) N. \V. ' "i;
Uulf, C. tl *.'. F. It. r'o. V. Kh^iiih > l)

4 Tex. Civ. App. n.-,fi. 22 S. \V IK;, • ^.

\V. 242 (no attention had lieiru pa o

servant's ri'iKatod reijuosts for a copy jf

the rule's).

In New York it has N'en held that an
employee who has expressly a^freed ,n a

wiitteu application for work to Ixi

lioiinil Iiy liis ni:i-fer's rules i irn

emer tm an injiiiy laii-ed In a \ i.

of one llf tlieiii, ini-piili\e I'l \

he aetiially knew of that rii!. .

Shiiiilnn V. /.„,/(; Islonil It. <fl.

to .\pp. Div. .•isi. ,''i7 N. ^. >ii| IP

litiii^' a .\l.issiiihii-.ells ia~e III I!.

th.it nn employee ill a thi.ilii i

paiiy. who si^Mis a loiilrail -hii:

that she will eotiform to all tl.- p

the eompany, aeeepts it-* iiili ^ w

ilie knows of them or not. I /'

Itirr I l«<:i!ii 17.-; Mass. H->. .-,.; \

(ai'tion for wnii'jjful di-ih.ii^i i.

(Ill the other liaiid. in /(<> " i v

lillr d A. It. V„. ( ISiMJl III Al,

l!l So. Iiiill. it was held tlm ,

ihaiyin;.' i oiitriliutmy iie/li.'. i,i

speet of the violation nl i luli

silllii'lent unless it a\ei~ tli.il \\u-

ant had aeliial kiioA lidLfe "i n

eoiirt tiHik the pii~itiiiii tli.i '

i<

i.'1'nee ill mil piirsuiii;.' an iii'|.iii\

haxili;; notiee of the fait tli.it iiili

been pMiiiiul;,'ateil is mi n ly a i

cause of any in jury wliiih In m
eeive liy rei^iii of his vjiiliiir;.' i

tlio-e rules while it^^ euiitriil- mi
unknown to him. Kill thi- |.ii-;ii.

seareely Ik' eiureit. It i- iiiiiiii'

with the ;;eneral prineiple wliji!

jiiriilieal piir|Mises. a««iiiiil iii > ^

i'ilj;e whieli has U-iii arlii. M> .n

and kiiowled).'!' whieli iiiivhl ' lim

aeipiired. So, it has hien liiij

that a written eontrait by ulu. h i

ant stipulates to oln-y imi unIv tin-

of wliiili a copy is fiiriii-ln . \.<n

the lontiait i- si;.'iieil, but .il-n ^iw

sonable ie_'u'atiiiiis as the . iii|i|iin .

pel inliiiileiiie should niaki . i- m t

iiif; as to any new re;.'iil.il^ii'i-. i

tlu'y are liriiii;;ht to lii> imlin-. /.

r<///i 1/ /;. Co. V. .s'h//(/i )• I
|s'i.;i .'ill

I,. :12ii, 2H .\tl. :J7l'i (aitiiii Ml «

fill ili-ehai^'el.

It has lie, 11 held that :i nnii-iMl -

liaxe bieii ::raiitii| .\l.ii" \\'\' i'>i

was that till- I ar ieps-'i'i iiii'H' i

foM'i'.'iier, sli^iitlv aei;'.i..irt. I uit

Kii;.'l'ish lan-ila-e; tl.iH !;. I. el !••;

defendant's serviee t'.Mi m ii-. :i';

infiiriiied of the rule vmhi'iil; tl:

fellow servant was familwr will

rule: and that the eompany li.el y:

its rules on the liaeks of !!- tifflil.

whieh were kept for di-li Hniliiiii,

were furnished to a lar;.'e iiiiiiil»r i

employees, itoilkr v. Oiln""",
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„Ul',.'.: Ill I' I-

iiiilinr Willi '

Miiv li.i'l I'll
•

f il^ li.n.Ti'i.-.

li.liil.iili"ii. .1-

ri' MUHll^T >'' I*'

Ull<l II,in, L i

(») Wliiii- tin' I'irciiiiisiiiiu'fs wt'i'c -iiili ns in <-.i.i|i iIk

fpilii il-»<'l'l III; lllllt til niic VIII lilt. -lill III l<

I mpl'iViT

:l-. ulicrr

till- ^l|i

ilil

IIi|i|i:ilU'in IlKiii-ch I .-. \\< I'l- 111' -llcl I a clianii'icj' nr m
IIU'I ilijit it WHS iiiii

nillr rnlllplv \V1 III tl

IKI.

!<• rule:

II ijii tllf Unl'U |>ri'|ii

nV wllii'r lln- Idle

aliij :il till- -a

I" 111 lialiiliii

li>rci;:iri ltd, mill t.liat tli>i( ijani wii- kiiMWn tu an il ill I.

Ill

I
'.I

I Wlicro tlir- act in i|iii-~linii (Ui'.yo III to ill-

ir //. '". iiiHMii ."i.-i .\|.|i Div. n:!i;. r.r. //. .f s. I. It

N \.

\ nil.'

"i'l'iii-

IPI' </,.!. I'll I l>''T I IT 1.

li'MIIII III'.'. Ill < l"l' .f II li.iin II S. \\

UlvM't'h "liitiiin-. tliiit (III

l>.iik A mill', -.itu] t1i.it till

.1 I. A"

\,.|,

iMii; III. App.
I/,./

.!ii.-l.i "III till, til Im' .In

til III' kiiiiw II liv till

ill l>

i.|.i-liir

'I hi' IIIII.' liiil lli.it till

lOIIII'MtlV kl'i tll:lt I'llllilnXi

till' llllllit III

lii.iN n( a
> W'li' ill

.iliiii' it lias Im'i'Ii priiiti'il mi tlir Ii.h k f.

iif till' tiiiir

iliiti

I iiiliiti

tiilil)' III Im- (/', ' III, I, 4, 'in Slllllll

Ui'll lll:li!i' for ill'-tlililltill;! tlllll'tiillr

ml.'

/.' r.

I II Mid

inipi

'll. to nil

-ililr fill lliriii ti;

I. -•.i:

iiliir1iir«. mill it i- ii M... ll, III ii .1

S. i; l:ii. vvlii

il'i'h

:l l:lih\.u III will

niii ti.iiii- ll i;t w.is i'\i'|i-i.iiiij ii iiii'ii.

Aliliiiiit tliriii. I'liiiiiili 11,1 1- V. Ill III pi r;iii--i\i> pi i\ ilr^r,.. wlii.li |,i

I., .f 11. It. r, piilllj 4H .\

Hi

A mil

112 v. \. .Siipp. sii
I'l'- ^^ill nil till- HUM 'iiiiiliiiil

lint

iU
I'lll'i.M

ill l.iilltsi nil .(• V. /,' <.,. V /•.,/.!/

-tiik'- I" iiiiipl

I' Iripiirin^ tlir li-j' nf coiipliTii' i|S!i.'!i |i| l\y. 'J.'il. J| S. \\ si:

l» t-Mi

till'

is 1111 pnitii'l iiiii 111 till' I in iini-tiiiMi's loiiiiiii'iiti'il iipmi

1110 of

i-lir. wlitTP the sti.k- finiii-liiil ti'iiiliii;: to iiii:iiiiM' intili il.iiin: \ iirirl

mill lit In<iirli tli.'it a i-niipli

hit' uitliiiiit piin^ U'twi'i'ti till' r:ii«. -tiik

!* tlial. illtl ;jli :i ii.iipliiii;

I- 'll li\iri'cl 111 till' pl.iiiililf lit

it.ii.jiliii d r. It. I'll. y. llriihiiiii lls:i|i till' tiiiii. l'.- .i',rii,"| an iiii.li rt.tkiiiL' I

:i» Al:i. ."i4.-i. 1(1 So. -JH:!. TIuic. Iiou hm' it. tin iiliii'l, vim ill'

till' principle wiis iiNo nniniiiil tnlil lilin lliiit tin- vMill.n iiinlii t.ik

"I

t!i.ii till- fiiit tliiit. oriliniirilv. fii i;;lil ir
1,1

Ul|.i ll'ipll "I 11- 11 iiii'ii' fiiriii ll

III*.'

•Ill- liaviiii; no platfnriii ciiiiint In- aNn piiniil tliat tin' riiiipliiii.' -tiik liinl

illplril willKlllt (•!>]

I Irll'il' til 1111 t'Ill|

Ih'Um'i'II tliiiii lii'i'ii '/nii'ialh ili-i- irlnl l.\ railwav el

In ii~r a platfiiiiii. .A liraki'iiian is iint

l.Mlilty nf llr'.'lil.'l'nri> in rollplil

«itli"iit ii-iiiir a

if till- lailriiiiil

wliii fiiilril nliiyi'i'-. mil lint 11-1.1 at all l.v litiiki-

till' ill fi'iiiliiiit '- tiniiK.

Wliiii' llii'ii' \.< a ri.iilliit ill till' ovi
-til k. iilllioiitrii till- nili's .||. I- to wlll'tlHT It

iiipiiiiy rri|iiii.' it. wlii'ii nf till' roll' \iiilati'.l

ir niiiiiili-i'r\ aiii'i

III

ti'iii mill I'liiii

I" ii-.'Ii'-.

;•. it ir. /,'. ci;

lit. 14 \. \

mil ii.npliii^' ail' ill Miili a pn-i lai-r llir pri'-iiinplii.ii tli.it

'11 'Jili.'lril a- III

iilitinii that till- -liik ilil -I' 1.1 III.

Yi.il:. I..

'I'

(isiin .17 x. V. .><. I!, fiiiiiuiit. /.';

II mr 111 iliiii't a vmlii t fm tlir ili'

•M \. \.

ipp. Jil. licv

.iS;.'. .-fil N. K
'll

'I'.ii \". '(

lit 11- tn III

In lh,l,„r

l\ It.

lull il.lS.

..Ilhr,,, ,(

( I'.iiiiii II 1 (ill. s7s. :;i; s. K

1-Jii I il,

I'rini'l till' n

H point.

V V. Siiiill.rin I'. Ci). ( b':i'~

\\ liirr a rnlr nf iliii.i'l ri.tnpiinv

rl..i'l.. nlii

I'l ll.Vi. Ill

lUIMi'ini.' nil Hi-

ll of

II' (iiint

an iii-l I iirliiin. Ii

Milt tiiai tlic fiii't tliat a ruin iniiv lnik

iiiAinj.' Ii.iiiw. till' fait that tl

i-\ iili'in

n-ti- was
111 an ailmn Inr inimi.- ti

iiii;iiiii-ti.-ali|i anil not nh-^irvi'il. iln

rikriniin who |iini[ '1 i-:l|- U-in

111 rlllpliiVi'l

i-lilU tn Ili nl 111

\v\

1 arki'il onto ainilhi-r tiai-k iiml iiltn.-linl

lo I- ininr "I t.i thi

-oniplii I w ilh Inaki

I'lijliiin. that it w.i- i ll-tnlli II V for

I'll ti^ jniiip on ili'tai lii'il rars ir

!:t:!. iiiih . ami tlin fnlli

1
1 ii'-fi'ii iiiL' llnni. to piiiti'il till-Ill fr

ill l-ton u 1

il mihl V.

1 I lliih.

lUi,

;."/ \'

.«:l. 4(1 I'l

ll"'" t-"i Kv. I. I

\ul. 1. M. i

.( I/. Villi, 11 r,

!i'p. 1

-(il.

„ I'. I

"tl \.

Ill nlh.

-h.iu ll'.ll till

r lal-. via- iii-iil.i. icjit

inipiiiiy hail wait'iil

lull . -illi-r -111 l|
i'\ l.li'liri' iliil mil

14

V. I'limii', II ial-'i-!i ,i r'l-lnai I'm liiiiki-nnii to iiinip
^1 S. W. on i-ar- attarhi'il lo ami i-untrnlK'il liv an

! Ii



H ;

M2 M. \M) ^i;i;\.\Nr. l.n„

of a -iipcrinr criiiilnM'c. >vlii.-( ;iiitlii>iii v in tlio pl•(•l^i^s wn- ,.(

an cxuiil iliiit ill.' clTn-r ..f iIh- onl<r wiu to xiiiht.-,,.!.. i|,,-

Uil luiiii: till III. Wliiil,.!- il.r iiiil^r in niiv |>:irtii'nliii' iii-i.i,,ri

an rvcn^c fur infrini;in;: iln- nil- i|i |,i-iiiU |.,ifil_v npun tin. ^i||

niatirr ut' tlu' riili anil |i.iril\ ii|m c tlic \ icu>. Ii<|il Ia tin- fum
r"';;iii'il Id iIh' iloctiini' nt \irc |iriiii'i|i:il-lii|(.

'I Ik- a<'<'('|it<'i| il.i'irinc in i.li«' nuijuriiv nf llic Anici'ii'iii; i i

that llic ni< n- |Hi«-(--i(in <it' thai anlimriix ti> nianap' a ir.iin.

wliii'li cunilucnirs, ami sunictinio rni;ii.c<rs, arc in\< -i, .1. ,1

inipiv tlic |i(,-i-c>si(in 111" uiiiliority in niakf <ir iininaki- in!.- !,,i

ODiitml (if vini'liiyccs.'" SMinitiiiii.-'. imwcvfr, a rule .•..ni, rrl

cnyiiip. Mf:hr v. I.ihuih Vulli,, tt. Cn. nf llir (riiiii ; tii . in ivlli.r »..i,|, tl

( IfllMI) ,-,.-) .\|||,. |)i\. ITC. mi \. V. Slipil. Illl .li'i.llhl .1 filll.'ll I.. Illfnl.. ii,

nil". "f III.' .I1!1I|MIIV, tllr l-llllil.iU 1- ir :\

An iiii<|iiiilili.'.l iii-.trii< tion tliiit if iiicly .li^n^Miil tli.iii. jii^l \ ] i

Ibcr.' «u» n . ii^linii on ili'lrmhinr- imihI iiiiinii.'r ln' Ii;iit.'iI Irnin ii...\.n
fo .lo Ifh' Hulk in i)ii.-liiin :i- |il.iiiitiir injiiii."* wlii.li mimiM tn.l li,i\r i,

.liil. iim! il \vi- in .iiiillii I viitli iihiin- Imt fiir-.iiili ili-.>li<':||.'iM i

"

lilt''* ft^'ii .'iMi'iit. it Wii-i a uaiv.r liy ili- In /{irhnmnil ,( /*. /,', »•,, v /

fi'tiilunt (if pliiinliU'H imni iii'tit nnt to i|xii|i 12 (
', ('. A. ,-i!i.'i, •_•.".

I
^

c'<)ii|il.' .ill', in Hint iiiainii'i, \v.i- iri.iiii'- l(i. tl.) IVil. _>_'>*, aii in-ti ii. ii"'i nn;
oils. <iii.r IliP (ilstoni w,\* iml sii.li lliat an .iiL'i:!' rl in t.iii|inii;\ ..n!
wnivor. iinl.-s it win -n iiiii\.'i~:il ami a liaiii. in tin- al.-i'n.i' i>i a lii.i|.

n.iliii iiiiw tliat tlio il.'f.i'il.inl niii-t lit' r.iniliii l.n . |ia<l iiiumi tn m ii\, ,i

IH'caiMiii-'l I'l I IV kiai'v'i all. I a~«"iil.'il liirliiiMiiiL' .niiiiliii^'-. tn li.- mi,!,.

tlicril.) \i< /.(./* V. rhirinio if 11'. 1/. .ml i'iiii|iIIm'_' -ti.k«, «a< In M in..'

It. <'(,. (l!»(il| I'il .M'.li. :t;i|, H4 N'. W. tli.'.nnil ~ayiii'.': ••'Ilai,. i- i. , ji

470. tl'lllll'lliv t.i .'lilllli' slllnilijiii .1. , .ni.'

Til. i|iii'»lii"i ... t I wti.tlii'r 11 rill.' oi uilli tli.< iiiiw.r ninl iliili ..i \ i , |i

nn I'lnpliivir r."*|K'. lii;;; the cmiiliiil of
|

il-i. and then In iiinilinli' lli it tlii\

ciii|ilnvi'«'« lia'. I).'in waivi'l li.v tli.' iiiii-*- ii'-.'nt tli.' nia»li'r in cmiv i. ;,,,t

tor i* [iriniarily fnr tin' jniy Tiillis v. a-i fully a« if In- ucrr [n. -iiii

l.iil.r I'll.- ,( ir. /,'. (•',. I Pii'l i II ('. C. Ill' llii< ii« it may. uliat.-v.r ni.y 1.

.\. ."iMT. 111.") !''r.l. ."lII. iiTtliniily of ii iii'i'-nn. Iilin-. If .in

"Oirihii V. Illl 141 1„ II 1,1 i{- n. I!. I'd. I'Ii'V' "n a train .i\ir iitli.-i' . .. i.iii!

( |Sli;ii .17 \V. Va. ."iJI. Hi S. K. Sl.i on till' sanii' train, lie an. I tlm
III li'tissill V. Iluhiiiiiiil A /». I! C.i. l.niiiMJ tn ri-|H'it anil nl., \ tin. ..'i

llHlHl 47 I'i'il. liiM. till' .•Hint il...liii...| iiil..^ an. I ri'L'iilalinn'* nf tin ir inn

to sjiy til it Illl' ili^r.'i;aril nf lli.ir .Inly iiia-t.'r. wIi.kc nnli'r-i pr.'-.- ..|ii.ilh

liy <'.)r..liirtiii-. tonlil ri'inl.'r nl.-nht.' a I'a.'li nf tliriiir "iniin;' with tl... hi

rc^iilall.in i^f tlic .'miipany. nt that a <ani'li.)ii. an.l . uli .if Ihiiii ma I I

I'.in.lni'tnr "O far r.'pi.'M'iil-. t h.' .'.ini- that tlir nllna .•annnt n -' ii; I I

pany as t.i l«' aiillinii/.'il In rr^i'iml Tln' liarncil jiiil;;.' liai iiiM-ii.l t'l.

riil.'i* niaili' l>y th.' ini ptiiati.m for liis -titiitr nf a «iili-.tiliitii| .n'lil., i,.i

jjlii.laii.'i'. an.l fnr that nf til.' train all thi' pow. r~ luhl liv lla' lijl..-'

liiinili. In MihUiiii. T. if .v /'. H. Cn. < .r nf tlii' railma.l ^v'-tini. Il tli

V. Hiiswiiii ilHUi '2:! I.. I!. A. 7I1S. II irini'ir. n.'.i.l.-'itallv ami t.iiii...in:l

r. r. A. I'O, I't r. S. App. r,W. m .liarj.'.' of a tram. ;'<miI.I r.-inl .r v

I'Vil. .17a. Hie r.Hirt r.'fn^i'.l tn concur "r si'spi^ml a livcil nil.' nf I':, mv-
with till' ilnitiiiic that, "if Ilii- |.'iiiilill' .. rule iniprc-^-i'il in the iim-! i.nr.ii

fa liiaki'!iiaii| ili-nl..yi'i| tlic riil.'H of the upon a very laru'.' .la-s nf iiii:.!..\..

onnipaiiy. anil ~iiili ili«nhi-lii.Mee .•nnhih- the elaix eii.jiy.'il. .ir iik.h In U' .

ilteil ilii.'itly ti^ til.' injury, he may ii|iili lo eii'.;aj.»i'. in i-niipliri:.' .,ii<-

ncvi'i! Iich'-is. ri'cnver, anil .'aTiiinl he I'.ehl p:'.rt of th.e mntrait :•'
f ...:!

Kiiilty of oontrihiitnry nt'fjlijj.'iue piovi.l- preee.lent to their oniphu in. 'it. hr <

ins Unit sileli ilisolMilieiu'.' was with the ie\'ik.' all rules, nnil l'.iv. in ' i'lwll

knowli'(l"e ami coii.-.ent of the tuiiduitor ..ml ml hi.s train at his .nin .. i!l. iii.
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llcr , n 1:11,1,11,.

iiii'l llm II"
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li'Ml init-l ki"i
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tl„. I i,lM .' ,.'!

111. Il tli- ,1

trlil|i,,l illly il:

i'^» ini ':r " .!"

,f I':, .nri:;l.;.

Hl-I t'.'Mli.li «>

of I lii:,|,,\..".

i.j.v tu !,.',i!'. ;

iiiL' (,iH- ' I

I..! , ...:!:•

,1,1, 'It. tl
:'.

t II
' i'n-^i'll .11 :

M II .1 III. ill.il :l'

|,iiu«r ti|t<iii a fi'iiiliu lur iiiii\ n .i- i.il.U nil

iirriiij: l',^ iiii|i||i'iiii"ii ii |".u<-r In v<\i\\ miwiIii r nil

iiiiir -nlijfi't mill i<T a> tlif C

Tli:it riilc!* r<i|Mii'iiiu iniiiiiinn U< run Iimih- in -iriit

villi ..<'li<-i|iilc lime iiuiN !«• :'ii|N'i-i 'liil li\ -jM i.il

,c>i.atc'li<i'. >lii I'll I'iiiiii;;'' I III- I IIIIC^ till' -I III III

.1.1. I
- Ir.

Ii'..|ii lli< -I, HI. ,11-

.[Kiil'v alli'i'til iiiiTlili^ |>l.iri-, i-ir., i- a il.ifl line mci --:iiil\ iiii|il!i.l

null tlic ca-c- uliii'li inal train ilf|i.iii'li(i- n^

n-i;:iril I'» tlir i'|xraticiii (•( tiaiii-i. .''.•• cli.ijil' r n.v:

III

/" -I.'-

the ri-k iiii.l ri'<[">ii-'iliilit.v of lii« fin .In. I.,r li.i.l .liniif.l i.ln.iiit mi llii^ no-

l.iv. r. llliintiiiu tli.it. within tin i-i..ii 1,1 I i,|i. ill 1 1,,

..f lii,

|i|">.r. il

It i- « iiliiii til"

II.

Ill

npi
ilv ill

i,t~ 111 It In I.I lli.it 111.. I, I 111,

:| tllllt I l.ll.llll ll,r llll'l .iiiihi .hi.

'I"
.1 til,

II. or I'M-ll III' a riili.lilrtiil . til 11-

I nil iil.iiiniir ill i.>-|». t t,, III. ,|,{

< iii.l tlip «t iinliiii.' iiili'«iif till

.|. .f llir 11

iIlM l...t I., . 11.

,ir II. , :l n<-|'l il «-(.|ll I .irt 111:1. Il' l.\ lii-, i-iii iii'.'!i,:

I'li.ur ' itii iini' of tli* -*.-r\iint. iiiiti-ri',!

.1 i|.

,1 Uilll 1.

vj 111 i!„i

111,

.<iir

I'LiJinin

I.I It* II riillilitiiill |iir lli<

t. \\ Inn till' iiliiiiitiir ill III'l

Ih'Iiiw f.,ll.nvi-il tl

-irli.lil",' .1 '_"l |.

//»,//..,' >. II ..(,.

It 11.

.|.|.

/,• (, l'>.|-.

:if \l,. i;

I. Ill

If f*lli.'L'f-tll>.l

till- ciiL'iii.'.r. Ill' kill'" till' li-k lif «

t.ikiiiL' kiifw tliiit 111- liiiil fi.ntiiifti'.l nut liii'j

to t.ikf it iiinliT iiiiv . ii'i'iiiiKt I

!l ^ W |H,|

Thf 1. 1.1 tl.. I l.i.il,.

Ill . Ill \ i.

til.

kni-M' tlint tlif fimiii.fi iM .1 iii.ikf llll'l. r till

ii|.'if.' -If k

If ii:.>..ii|.

I. ! , •! Ill 111^'

.1 111.

liini t.iki^ it, iiiiil If ii-<-iini. i| tlii' ii»k ImiI 'tl •1,1 I,

lii .'If.

111.. I

II ll-i.l. Tilti'ill Hut -a-l \ i

Il I.1-.

tl Hiipiny wniilil fiii|ilii\ iiikI hihiI.I (iiii-t Is'lii. ^ Il

...nliiiiii- to i-iii|i|iiy liiiii. Ill- l»iiiii.| liiiii- II. i.iiix r. vif.f j

II Ml
«ill IN. I .11,1,!

'' ".I- llll'l. r I

.'If tl. oln'V this riilo. iiii.l ii-'siinif.l all timi to .iIh\ an oi.l. i to \i..l.it.

nil. nut lllV of lli^llK'.li lull ill hill. lii ill IK

/,',.•/,
I

>.. "f till' iiifr.iftinii of thf nilf. \\ lu'n. « .ni.lii.i.

tli.'i,'f.ii'. thf fii^riiiffr on tin- i-ii;:iti.' at- /.'/ •h i 'sni - 71 Mi--..

tii.li.'i t" the train sii).'j;f«tiKl to liini to '111.- ...iiil :i. i ..i .linu'

v

i;o liHiiin till- i-nrs to .'imi|i|c. lif knew
tli.it iiiiil.r no fii.'iiiii-tiini'fi.—fv.n an

ilii'li

..' .( II. I!

i: !:t.

I U th.ll il VMI1

rri.T .-.I h. 1

r.l.r f roiii a tiiiH'iior mill th i~ In i'\i-l.ii.

II, Inl. I,.

t thf ri

|iny i.il 111.

V lll.-l;lll.|li:'.' thf

II.'. il th, ,1'ri.l. l,l|-

liini-.lf; ami m- k

lit an ;i--iiiii|ition of ri-k hy kiifu of iiml .i.-.|iii,.-,f.| jn |il,tiiii ill- \ i.i-

ilxi. th.it hi' hail hit I, III th, I.

wniv.'il In aijvaiiff any li.il.ilily of tlio l.y n.-u'Ii

'niii|..iiiy for Ihi.* infra. lion of thf rule. «iart. -ii

II.- Ii.iil 'l.'.ilt with hi-i iiia-t.'r iiiinn.liat

.1' a 11,1 I tl

Mi.i'iiiL.' III.' Ir

II- iiiiniy

it th. I'liift,

f- Nii|i.'ii.,r

y. «ii I liiiil fiiiiii him liis in»triiil i.'i

"litiii^-. Ill' hail 11(1 ri;;lit to |.finiit tlip ml.'

Ill ("ill hi i..'i .li-

.f thf I'l.ik.

-f ',1 ilh ;tll\-

.-tioii of a iiihorilinatf t.

1.1 I., iii-ini, I III. II, III II ih.

ifvir -f or p: 1- liiM.' if tl

iiMiiiil his nKi-^tir's f\iirf--s .lii.'.ti.iii. a [iliiniiil i.i i.'.i Ut
I. 111. I,

.lirnlioii f,,r tli

liii.t

Til

'iii.hr all I'irfiiiii-tii

iv.Tiiiiifiit of lii-^

.i'l,i,.,l

I., ii'i

iii|'I.'. Iiaxii.'_; lii-t 111., 11 tiiiiii iiiiii his
r.iii|ilii

IH. in a fiisf wlifif thf ilffoiup tliiit 111' li.i.l

-I ik. :ii,.|, u il 111. 'It kii'.vv ill

'VHMhat thf pl.iiMiir la l.rak.-iifinl liail iialf.l I In

lilt, hi-li

violiitiil a ml t'.il.i.hliif.' him to ri.

iili

lillls

f on iiiL' II" iiii \

,

an fii'jiff. It apjifari'il that a riili- iii- rif f ii'l t II il a t lain is a "w jM''
lru.1,.,1 .oM.lii.t.,!, .if fifi'.'lit triiiiis til train ii.,i riiniiiiii,. on -.I'l'iliilf lim.' ,|,i

' ri'(|iiiri' all of Ihiir l.rak fiiifii to !'f on not in-tifv iiii ii,., r.n. .• tli.it thf 1..11-

-.\ hih- 1!. :( nil- fill, f lii" i- r, li,

inL'fir ns<'(.ii.|iii;. i;ia.lfs.- Tl vi,|"m-f -."^ th.
shnw,',l that thf ninht was ifl, n-ilv t h.
I'nlJ,

11. Il.i 111 I. -
1 Ik.t-

niniiiiiL' of trains, iin.l is iin.l.T

.1 of .. I. nil- air.'iit or
ami ItniltHj to prove that tin (oii- of tin- iKiiipany. .Vo///i,i,i /•. /,'. (

l.'-l.ll.'h.T

! U

^m
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<.>n4 MASTKI! AND SKI!\WT. (

An iini|MiilIli( i! iliriTiii.il i^-ii''i| liv .^^iiili a t'lMiriiuMiii"- i- lii

i!|iiip liiiHiiiiiii VI 1. •-! riiiiiliii I i- r. Jill, 111 i| li\ a nilr fi i|iiii ihj ili

inn ill »irici .i.'c-MriJMiMi- ujili liivir i-. riiliii ir-lnir'inii-. i,ii'l \\i\

lil'v riiiiiiiii'; ill II' li.iiii a> iliii I'li'ii. iiiilw itli-liiiiihiiLT a V'll.il

iiKiil iiiailt liv a ii'li-. i'ii|i|i diM raiiM', wliirli, it' liiir, iiiilir.ii. - i

ri>lll|i!ialici' \-. ilii lliii-i ili~lM\rlii.|i- i« nut lllllikriv In ' nA |..;,i|

iliiit.' ' lint an uiiliT i>-iii'.l liv liim ilor- no! -iipiT-ni aii\ -•
,

rule » wliiih I I'aiiiiiiiii caii uli-irvc willii'iit ili-ritiariliiiir lii- in

lii'ii^.'' N'ipi- iMii till' rif:lit Im Illy iniiiliriily ii|n.! 'In- |irM|iii( t\

-|>iTial ni'c|(i' I'm' a ii';'in ilf-|iai''li''r I'l' cNfrmlfil •>. im~i-i mi '.'

Iiii

rirriiiii-laiH 1- ari' -iidi tliat ii jh'ii'Ii'IiI man wnuM I't'-I l« "'.\
t.

-"liH' t'liitli r iiilVi matlnii as In 'iii' i-ca-un ^ liy llir I'l'iilai (•':ii

llif l»ii-iiii-' lia- ill 111 ill ilii- iii-ianri' i!i|iai't4ii I'niiii. '

'

A fii|uTiiili iiiliiif. liriiii; !>!' still liiulirr rank iIimii a

ili>|iati'!iiT, nil i--ai ily lia [muir tn n^iilati' the in ^cnnusi

ri'lliii^' sli.rk niM.ii tlir mail iiinli'r lii.s iiia.iaj^riiicnt.'"

I'l^irl'i- ns'iTi in; r. S. -tS, IJ I, cil. , .ir liy a tniiii iIi'>|imMi. r t.. r

'2. IT Sii|i. ( t. i;<'|i. "It. iwmi t«i) stiiti'iiii iliH'^ 11. I .Ii.

''In il IM-I. Wllfir :IM lijii-r itnr ll.lil rUl^inri'l- of a fli il:lll ll nil fiH

till. I Ilii. rnuiiiiiT iif Mil r\li,i fn lulil iliitv of ol,»ii \ inj. at any iiil, in

I

I

ill Ilia I Ilii Ir « 1- a wnik Ir liii mi tlii' >liit iiiti« lir iiiav liaxr lo |i:i-.. a i;

tiaik o\ir u I il ll lir ui^ alioiit to run, riili' i'i'i|iiiiii>L' that all <urli ImIii'

a-, illiiilil \>\ llir .li' iiatiliiT, it »a« H|i|piiiai-li all elation- iiii.l. r fnl

Irll Hial ll.i. i".ii;;Imiti wa-. not ni...'li^i'iit tiiil," I'.iiiiiihl v. Tul'^l'-. I, I ,1

ia pro- 1 Ilii ML' on llir ii-«uni|il;oti lliat A". r„, (iHiiJl '.iS Miili In''.;,:;

llli- trail, «:i-rliar. It Wll- ar.'ii|.|illt:ly .'lllli.

III III lli.it I hi' inni|iinv loiilil not al.-.il\"i' ''In AVikI i,lt v. V- V."' ,' V

il-ilf l,i.;ii till- iliai;!'.' of hnin..' laili-.l Ctt. ( ISIM I l.'i.lMais r,li. JT N

to iiolil"\ till' iri'W 111 till' I'li'ivli' train il» lln' i-oi|.l ator of ii llan «m- In'M

to till- |in-i!iii. of llir uoik train on tlir ni'yli>.'i'iii in startiii-r lia- 'lalii. nl

liaik l.y till' |ili'.i tli.it till' i'in|iIo>i'<'H ill kiii'W tliat, liinli.r tli.. i.i!.> li. I

rniitiol of till' lattir train wirr tin' par- rl^'lit to ilo so until tlir in il .f

til' wlio^i' 111 jliyrnit' wai ir>pon-ililr for tain train, witlioiit iminiiu _ ..f I

I -iiiliMM|uiiii lolli^iiin lii'twri'ii tlir t»o i*|..ili'!nT on tliat ••iHtiiiii .1 (lir

traiiw.- r-|i.'. iaily wliin tlu'ii' \va< iin- wlirllur lii' hail r iuil aiiv -t«-i

otlu r rlllr of >lli ll a ll l:or tlial tli.i-r 1 ill foilliatio'l w.llirll uolllil 111 '!.. it -

],|,.\i....i Wfii. jii-.!i'ir,l in siiii|«i-in;.' \liat travf tlu' il'linn. Tlii' nui!' -ii'l

an oiilrr liail |iir>ioii~ly Kin m nt to tlu' I'vrn ?.ii|ipo-ini; that it w.i .i h

firijl't train to ri;io;t at •.oini' ijr -i'.'iiat- bin iliity to ohiy tlir onlii^ "I i

i-.j plaiT I'm il!..! I m-tioii-i l.tni-rillr, spntrhfr. cvi n if tlii'y «ri. in ui

V. t. if ('. /'. ''". V, Ihxk tls:i>*) l,-,l of till- mil's of till- roail. IKI- |i.irt

I ml. 1'yl. .'ill N. K. IISH. (iriliT w.is so oti\iini-ly ^^r.'llL. in

''ill., fi.t that an i.!i;.ini'i'r is invliT likrly to iiivohr .-in-li ilniiful

iii^trni lion, to iii.iki' irrlain tiinr iIumh i|iii.|iri'H. that it was niarih-tly

lilt ri-li.vr liiiii from flii. iilili._'.ition to t'rnt to ml upon it willn'iii iii.|

oliiy I «.ta;'.li!i'_' rnli' a» to tin' lair to Ix' tlii. ri'.i-on for it.

oli-jriiil ill appiiLichiii;,' ...tation-i. Uti- '"In an a<-tion iimhr l''' M
ifis r. /,'. I'll. V. \..i (ISSTI '2(« III. Rtiitiiti- (SCO ohiipti'r \\\mi. ;•'.

.\pp. :!."ili. Ill a c'a-.r wli.rt' oiir train rrruvrr fir tlio ih'atli .f i m 'i"ii

ran ai.'ain^t iinothir wliirli w,i« Klamlii'!.' man on n railioail. who u.i- killi.i

at a .l.iliiiii. 111(1 kill.'.l thr ri.ii.|i|.lor train wliiili stnirk aii'i .;. i liii-

of til' Inlt.r tiaiii. iiml tin' ipii-^tion was liaiiil rar upon wliirli hr wa> n.liri

will III. r till' ."..'ii;' i-r of tl r fiiiiirr train hi- iiir-i Uforr ilayliiiht on n .lull

\\a~ iir;;!!, r;it. il w.i- laM lliat a spiri.il riiiry tiajriiiiijr. it "av .Ihumi tiMt
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Hill ill \ I( .V ..f llir fjirl ll,;!| llic dulv ..fa -iTVillll luf.lKa :i nil,.

al\\:i\> lir I' .iri((| ciilicr in an i \|ii(--- mi- an liii|ilii'i| ci.n! i ,i,t.

S oH'J. siiimi), il is ilitliiMill U< -(<• oil wiial ;;n,uiii| the Mrv.iui

v\fv !«• cNciiIpat. .1 uiicl.r ^n^li cin- -lanci-, «-.\i-c|if. in il,,,., ,

wluTc tlic ci«iii|i|<i\(i- wa- invc-M-.l uilli aniliniilv lo ^llM.r!,,|

oliliiTiilioii of llic rule. Sf-*- |iic<-<ilin<; pai in:ia|ili.

(
'oiisi<l( r< (I as a stalcnu'iil nf an ah-iilnlc .liii , a nilr i- I in,

only as Ih-|\vc.-ii ihc nia«lci' am! llic ~(r\aiil lii< ni-cK< :-. il. n.-.,

Jailiiri' ot a scrxani to oli.-crxc a rule of hi.-, nin-icr i- imi n, . .,

colli rilmi/iiy nr;;Iij;cnc«'. as a iiiaii< T nf law, win re ili<. •,i\,iiii i..

jiind liy llic act, of a .-Iiani;ci-.
'•'

367. Doctrine that violation of a rule does not imply neglinenc(

matter of law.— In .\cw York and T.-Nas, vi.-ws liav<. I.ccn , s,.,.

wliicli arc limn ..r l( -- ai variance with flic i]c«-trinc tliai i'uj|..i!,|

is a l«-,i;!il iiil'crciifc \\\i,-[\ the scrva'it,'s act is niico |iiMvr,| i,, 1

consiiiiiicij an iiifr.iciiMn of a valiii rule of which lie li.i.l i,, i^

or to iMliipt liny iilln r iiir.iiH ijin- rv to l._v liiiii for injuries fidrii lli. |ii,-,
:,

-4'iirc I lir >.i|(i_v lit llif iriin. thin I _\ iili- iiiii.ilii-r liiiiiiijijliM. im i h, ti .. I,

-dhiiiy IIm'Iii ticMii llie .liit.\ III Miliiii; |,iiiiit wlinc li,' IlkI a ii::lii in.i,,

oiil till' fl.i;;. or «i Mill;; llir .\.ili-li." iiilcs nf (lie i-ciiii|i.iiiv. !.• .i-uim,
On ili...ll<i'r liJiiil !lir \ir\\ li;i. Incn liiuk wcmM lie i l.-m". (,,,.,. v /

t:ikiM Ihni ;l 1 ,o lr|Milil \\lio;;ii.s iiri- .tiilniiKii , /. ,(• //. /,•. f,,. .|vi|, |,

ili-r 11 IMI' -t iiiiliii;.' ii|iiiii till- liiuk III 11- \. S. I!. Sim. Ii; \. \". Siiiii. <.|i:

|inir it. uiiImhii i1i-|iI,i\ iii^' >iLMi.il- rr 'I'lir niitlinrity citril h.i> A .; '

i|iiiii'il \<\ till- lulls lit tlir iiiiii|iiOi\ . mill hii.i I.I il„,i I., r hi In. (|ss| \| \

irlviiiu' ii|Miii aiiiillii'r i'iii|iliiM ! Ill pill iss. ulinr u iiiiiiiii'i|i.i| ,,i,|i, n..
lilt liiiii t I Miniii;; rii;;iiii~. is^iiillv iiifi iiii-fil. a ,j^. » | i.-h I,.,, ii,.j,,,

it iii';;ii;;i'iiii wliirli ,\ ill ili liat ii'..i\iiv Ih-i n liiliuH.-.j in lati-r ili. 1-1..11-.

l.ir iii|i.iir- Mi-l,iiiii-.|. III11U11.S r. I{. i,',.nir.ili,\ . Slii-.iini. ,v l.'i.ji. \,;; ^ j

(11. V, lll((.s/l,r (iN'.Ill .Mi lli. .\|ljl. IliJ. In r.\i|- tllf |iu.i|ii,|| h.i, I, ,|, 1.

Aliil llial tlir \iiilalliin nf mh li a 1 iilc i» lliat. in I liii iili-i'i,.i' nf a -i.iliitoi\

lint I'M iisiil liy till' f.ii t that the rar re- laiiilimi. 11 tiial iinirl i~ Im l.iil.j.i

paiuT ayiiiil with a niinliii Im that the iliaiye the jiiiy that any p.ii li. iiiir

latter -hniilil nut |ieiiiiit any nt the tars nr iiiiii-.siiiii en'ii^litiile-. 'iie;;li;.. 11,,.:

ill the train to eniiie ii|Hin the repair thi^ piiiieiple lias Neii ili.lii.l tu

traek. .Iiiliiisiiii V. I'll f liiiiil, I., it IV. tify a n lii«al to t'i\e an ii:>iiii.

It. lo. ( IsMili II nhin C. C. .-..".:!. ah'ieli, in .Meet, in.'lmle.l the |...,|..,.:

'.Slid III/. .1111. a .1. /'. li. III. V. Win/ that it was nei;li..4i.nie /.. . .. 1.. in

i1s:Mp it 'l..\. ( iv. .\pp. :!14. i;;i S. \V. train at a j: ler -p..i| tlun iliit

lMlI (a.linii l>y 1 .ilniiiiin of stie. I rail- niilteil liy tli.' rules n| the mn ,na
w.iv a;,'aiiist a i.iilway cninpany \>y lln///i ."(• I). I'. I{. I'n. 1 //'.,

wlnst train his lar was stin.kl. 1 ISli.li J '|e\. ('i\, App I.e. Jl >

In u reeinl New \nik ease the sii- i:t7. ( itinjr I/ivmhoi /' /,' ' . v.

plellle eiiini l.ljil it ilnw II that the iIlM'- (ISSSI TO'l'iV. 4IM'i. 7 .S \\ , ,;.

tiiiM' linally s.tlleil in tli'l sl.it.. ir. that In Hfinn v. .I/iv.oh/i. A ,1 / /,'.

III., tiiiliiie In pirlnini a .Inly inipn-eil (|s!i.-)i ss r..\. llTil. :\1 S. \\ |i':,'i,

hy sl.iiiii.- <ii \i\ rule may Ih' shiiH n, lull emit 1 ilmlniy iii.>;liveiiee if p -.ii

that sill h i.iiliiii is lint .iini'liisi\.' evi- in oUvin..' an nnhr to 111.. 1 ,\ t>

.leliee nf In ;;l iu'ell.e. It was thenfnrc whiill nril.r is alliL'nl til h v 11 ;i

hi 111 tliat" th.. rniiiiliservance liy an en- p.i lei t iinil in rinl.ilinn nf Ih. nil.

;., Ill nf n rule of Ihi- railrnail cniiiiiaiiy eiistnni .if the iletemlanl ei.inp iii\.

ii-piii iiiv a hi ,i.l!iylit iipnii lii.- teinler helil t.i haM' Im-.ii prnpei I_\ -ijiiiiltiil

wliiM iMrniiiir I..I1 kw.ii lis wa-^ not .'oii- the jury.
<l:i 1 I .\i !."•! Ill hi- 1 iiiilriUiilnry n.-;;- In ii'ihi iln.,, II. ,f .v. (. I! rn.v.

|i ' Il '|iiii 111^' u iiunHuit in an action vm.i 1 I'.HMli m IVx. liiii. .'is - U >

"f
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ivnivi TV has l((<ii (Iciiicd, as a iiiatlrr of law. for tin- ri-a^..ii lliat lli
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ploVi' 1- 11' it iH'^'li'j 'lu'c !>' f la-i al-ii

V. Siiiip

IS .Vpii. I )i\. ilM'i. C;

s |i|; l/.,/ir V. /.< /ii./Zi \ nil II I!

I
\'M\I\\ MM' I)i\. ITii. M> N. \.

laiil il"«ii in (i<ilii-^l»n, H- if >'• •• Silll; <!i(lf. W . T. i( I'. A'.

It. i; \ . Shi I niit I Is'Mi) It r.'\. t'iv. A' isss 1 (ill Ti'\. liiw S. \V. s:i

Ami., in;. :i(i s. \V. HUO.

' In tlii iinnrilii'ii a fact -.li.uilil 1"' 'I'lA •

"inl. wliicli. sin;.'iilaily inoii^'li. ^nni'* hill

til !;. il tl

^ mk in fill' ili'i'i-

11' sll|il('nir I'liI 111 of I'l'S. <.;

.( /•. ir '„. V. I.rlilhlll (1S!1.->1 S3

an. :ii S. W. ."il.'i; riiliHiifiir V.

I, III, Hill .( '.. A. /.". Cii. I is'.i; I iHi

III S. \V. nsii; I'ilUiul,.

ili'il ill

llial till' |ilillri|il(' irliril 111

nil' 'ii///'. «. if >>'. /' /.'. '"
.";. W S(l.-,

:

( IHSS) To Ti'f.

\iili, if I. /'.

llil' iniiiiiia ll'il willl IrU'l I 111 till' riL'lit /.' '". V. II"""" llsiMli 711 r.'x. ll:i!>.

iili-r ^f ifiiti'- ami onliiiaiiii < 1:1 W.

I,:l'l

ML' 'inl

I'fi

li'-i in irrtlria t I. Ill
'

II" iifiii till' III ra-i'S in »

Mi'jiti

I

wm i'\|iri'—-ty iin|

liii'li an
it iipmi

III.. 12. S. W.

I ,ili I iiiilinii'li il

is'i:ii :i Ti'x. <'

7i: .^i.ulliirn

f *;. .\. It.

I'.

\|'l'-

fill till' liiiii'lit of a.i'llii'r. :,1

is'i.-,
; Il V ( iv. .Vpii.l 'i!t S. \V.

1. A. rf T. It. Co.Ml

riie [.iHitioii that it iu neci'ssai j- to take ( IH'J TVx. Civ. App.) 30 S. W. 85.

!

', ii
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CIIAPTET! XX".

VOLKNTl NUN FIT iNJl lUA.

3r,S. Inlrniliipfnry.

A. MeaMXU AM) KKKICT C(K TlIK MAXIM.
ac.'t. (JiMi.rally.

370. Uc'liHiiin <if lln' iiiuxim to tlic doctrinr of a ODiitrnctiiiil a«-niii|.ii(

ri-ks.

371. Rilaliini iif the iiiaxiin to the (U'fi'iisc of lontrihiitorv iii'L'li.'.iin'.

372. Maxim not a tltfi'iise unless the injiiied servant idniiuvli.-n |,,|

risk.

373. Maxim not a defense unless the injured servant vcdiuitarily iiinl.i

the ri-k.

374. Loyieal siijnilieanee of the servant's knowledge of the ri-1;.

375. Ordinary ri>ks aKiays presumed to have Uvn voliintai ily iinlr'

370. Doctrine that voluntary aetioii is inl'erahle. as mailer <<i l,i«, \

appreciation of an extraordinary risk is proved.

a. I'nited Kingdom and British Colonies.

6. I'nited States.

377. Doctrine thai volnnlary aeliiui is nol inferahle. as mailer of law, \

apprerialion of an extraordinary ri-k is prcived.

a. United Kin^'ihim and l!rili>h Coloniesi.

h. United States.

B. PaRTICULAK CIlltTM.STANd^ nKAIIING UPON TIlK QIKSTIO.N WIIITMII! TIIR S

ANT WAS VOLKNB.

37S. Increasoil compensation g'uvn for encountering a speeilie ri-k.

378a. Injury inovitahle if tlie servant reniain.s ut work.

379. Assumption iiy the nia.-tcr of responsiliility for any injury that

be ree<'ived. •

380. Injury the result of the servant's own acts or ou)i--ions

381. Work undertaken hy the order of ma-^ter or superinr einpl'iv.*.

381a. Work undertaken out>ide .-eojM' of ordin.iry duties.

3S2. .S-rvanfs fear of lo-in;; his position.

383. Complaint, olijeelion. or prole>t omitted or niaile.

C. No comphiint, protest, or olijeelion ot.il.li-ljed hy tli. . \ i.j

6. Complaint, prole-,t, o"- olijeelion e>lalili>lied li,\ ili. ivii

384. Kxistenec of risk contemi)ori..ieou.s with or suhseipienl t" ii'iv n

the employment.

385. Iienj.'th of time which elap-ed hetween the discovery nf li,. ii-k

the occurrenci' of the a<cideiit.

386. Act ruuUurvJ necessary by I la- arrauycmcul of the pl;int.

Uti8

ym3&



'L:!i'_'''nrt'

i|>r> li-'ii 1 •a t'l.

ii'ily iiiii .'iti-.k

li-k.

il\ uii'l'i t ,'-,.r

r c.f l.iu

.1.

« :;.•.

riii;i! TiiK str.v

VOLKXTI NON ill INJUIM A. »C9
{! 3tH, 3(iU)

As to t]i<* availability of tlic maxim as a (l<-frii-t' to aa action for

l.rt'iicli (if a statutory duty, si'u cliapiiT .\.\xv., iio>t.

368. Introductory.— It is well Mt.tlid that, imiciicuilt iit.ly of the rc-

laii"ii of master and servant, iIk re may !« a vi-lutiiary a-sumptinu

i.f ilic risk of a known daiij;<'r, wliidi will dcliar (nic I'rum ri'cuvfriiiji

(Miii|itiisat,i((n in case of injury tu pc'^iin ami |Mii|i(riy tlicrcfrom,

.lent,

ill t

li(iu:;li lie was in tin- cxerciM' ol diie ci \V1 ICICVIT llicrC IS

trac.tual rclatinn ln'twccn the |>l;;intilT and drlVndant, it is cvi-

tliut this (h'l'i'iisc must rest U|.i'ii the ucncrai priM<-i|il(' «'x|>r<'sscd

he maxim, VuUnli ikhi fl mj mill, anil I'aniiiit he loitin d UI

•111' tlii'iirv of an im|)lied a;;rei-ment. tu which it lias Ihi-m M>iially

K |i I red in stiits liy a >ervaut anaiii-t Ids own eiM|plu\er. 'I'iie alisenc«

'•I iiiivitv of eoutraet neeissariis < iitaiU liie iiin-<-i|Ueiii-e that, as has

Id in line ease, tliere is tin |iii-iim|iliiin that I le servaii t of one

ii'-iiii accepts, us a'l iiii|i d t eini lit hi^ cii iitraet, th<- ha/.anN arisiiis;

tn.lii liie liei:llueliee iit a -II aii^'iT.-

Mn-t of llie ca~es in w liiili I li'- ma ^;ii

mil UI til the iNind «if ai

I ha< liii'ti diseii-scd in ei>nnoc-

•cull Ills Im whiili wnrkiiieii are lialil<- iiave Ixi'tt

,i.-tii>lis ill wiiicll the dit'i iidaiit wa< tl:e plaint ill",- liia-ler. Kill a

ire adeiiiiate eoiiceplii.ii ut' its mianin;.'- will I

utilizing: till' diseussiiiiis in thnse

liiaiiii'il hv also

<M-es wliere the iiersmi sueil was a

-traiiiri'r.

;im[ily jii:

Tl le citatiiin of huih liiii aiiiliiiritii- inditTereiitlv is

itified hv the fact that, as tiie maxim is ut universal ap]i ica-

tmii, the ileterminatiun of the (pii^limi whether it is ur i- imt availahle

1h' allc'ted hy the men; fact that the ridatifuis uf ihe parlii'S to

;lie ll'Mli II were for some purposes deiined hy a euiitiact

) =

A. Mkaxi.ng and ki ii;< t of tuk maxim.

y 111.' 'vi'l I'

1 llr .-v, i II

lu .MlM III.

369. Generally.— In tlio eourse nf the judiinu'iit delivered liy him

ill .1 Ira.iiiii;- Kniili-h c.ise. Lord Watsun remarked: '•'I'Ik' maxim,

Vijhiili noil fit itijiiriii. oriiiinaily liurruwed frum the civil law, has

'•'t Miuch iif its literal si:^niticancc. A free citi/en uf IJume who, in

ii'iiicrt with aiiuther, |K'rniitIrM| hiiii-elf tu he sold as a slave in orih'r

iliiit he mi^hi share in th" price, siill'eied a <eriuiis injury, hut he was,

ill ihe sirii.'test >ense uf the tiriii, /"/( »i.v. 'J'lie sami' can hardly bo

' l/iii,r V. r„nnrrlirut Itinr It. (',. 'Sri' \\w npiiiinn nf linwrn. L. .1., in

l^'il
I l."i:i Miw.. :t'.IK, 'JIl N. i:. '.I!ll. rh,.,.iill v. (finlll.im'linr (ISSTl I,. R.

n,.i,.r V. V.ir y„rl:, I.. E. •( II. /,' Is (,). I!. Div. i;»."i. ."ill I.. .1. t^ I!. \. S.

'.. IVil) 121 N. Y. ;">!>. 11 L. K. A. .im. .'iT I. I \ S. j;J7, 35 Wut-k. Uep.
lii. Jii N'. i;. :i24 (saiil of nil i\|ii.-,s .i."!,"), jl J. 1'. jlO.
iM --'_.

I ulio liail liroiiglit suit iigaiii-l

u r.iilu.iy tuiiipaiij-).

I i

y'\

i.n
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saifl of a Blat<'r vvlio is injiirnl l.y a fall frnm t.lio rouf if ;i i,

allJiciii^'li li»>, \i)«, (iiav Ix' roll IIS in tliosciiH' uf Kii;:li-ii law."'

Tlic iiioiliiic-alioii of in(;iiiiiii; tlm,- ailvffli il U> liv this (li-tiiiL'ii

jurist i:i iiiii ilic rcsiill <>|' any clian^ic.if ujiiniMn ;is to tlic \i-\u- i;

<»f tli« Latin wnnjs. 'l'\n-x- mnst always liavc Inirno viitiull'

<iitiu- sifiiiiiicani'c a> that indiiaii-il liy t-lic various t.ran-l.ii lin-

parajilirascs collcctcil in tljc nuic hdow.^ 'I'lic nature an. I <\i,

llic ahcration wliicji liic scii|i(. i,f the niaxini lias nni|cr:;cMi,. Ji, m,

tiinc-s .serins rather h» cuiisi.-t e>-enlially in this,— that. wli. n ;i, i

oriiiinaily apiilied in (•as<'> wliere the per-in a;:aiii>t, wImiii ii

invoked had delilieralely Uconie a con-eiitinir pailv to -..mm' i

action which res! rieied or took away snli-taniiv<- or renic.li.il r

already <>xi.-tinir or aecrned, ami had either ai-inallv e\|)!v-.,

,

intention to ai'ce[it. ilic eonseiineiiees td' that transaetioM. or lij(! j.

in sonic formal proeeeilin;: uhicii er<'aied an e(|na!lv hiiidiii;: ..!

tion. it is now coiistnied in sneli a sense that it may o|v<iMti m, ;

to an action in many in^taiie<s in whii-li tiie consent an<l the in', i

of the jwrson coneerned are alike a mere maiter of iiii|dii.i!'Mi,.

or less forced, from a certain course (d' cotidnet. and in wiiii!

rights affecle<l aro inchoate and deiMinlent for their i;ene-i^ i

fnti.re ev<'nts of i,n e^sentialIy contini;-ent description.'' 'I'lir .Lc;

' Suiilli V. Iliil.ir (ISItn .\. r, .t2."i. iirriihl v. CiiiinrrHciit IHnr /'.n-.

.•r,.-i, <\i) I., .). (.1. li. \. s. r,s:t. ti.-) 1,. T. \. I is!ii ) i.-,.-, mmss. 1.-,.-., •_•:! v. i: 'i.

.'^. -IliT, .).'! .1. I'. (iCia. 40 Wcik. i;i|i. i'.'.ij. "Nil iMic cnn inaiiitaiii :in aniuM
'till' iii:i\iiii i" iiviiilaMi' iis a ili'lVii'^i' Aiiiii'.;. wln'ic Iw has rnn-riiti 'I cr

iinili'i' till' I'ri'iii'li lau as :iilMiiiii-.|i'iril in liiliitcil to tlii> art of \vlii< >i liv

till' I'riiviiMi' lit <,lmliiT. 1,'i'li'l'iii it (). [ilaiiis." Ciniis. .1,, in /;i/.i,« \. /!«

\iii. «•». V. SI. .hiiii I iss.Si is I,. ('. .1. I ls.-,j) 1 Ciiii. c c Inn, I',, I c.i.

(l.i. I!.) 111. citing' l.ai Iiiiii- on (llili- l.-liVl.

"•'•'""s. No niip can maintain an a.tiim
Hni. who has invitiil or assrntiil to wnni;.'. whcic he has runs.iii.l or

an art hiiii^' ijonc timanjs liiiti latiiinl. Iiilaitiil to Itic a<t whiili .m i,in:i,

whi'n III' siilliis from it. <iiiii|ilain of it !/</(/ I'iirr, if /,. /,'. A'. ('.,. v. It.

a< a wriiii;:." I.<iri| lliisihclj in Smilh ils.-)(i) .", Ojiio St. ,"i| I . liT Am I)ir.

V. /{.(/.-.,
I
1H>I1

I A. (', :tii."i. .-iriO. (Ill I,. .1. \„ oi„> ran maintain an a.tii.n 1

(,>. I!. N. S. C.s.t. li.-, I,. T. N. S, 4(i7, D'l wioii;; wliiii' lie lias lons.Til.l t.. t!i

.1. I'. 11(1(1. 40 Wiik. I!cp. :VA1. wlii.h oica-ions liis hiss. l!i",.iii. I

f>iii' man laniiot sue anolhir in re- Maxims, p. iil.l.

s|iiit of a ilanticr or ri-l<. not nnl.nvfiij 'I'liat to uhiih a |iii-on i— nt>i

in itsi.jf. that was visihl, . apparmt . ami tsticnnil in lau an iiijiii\." I!i

voluntarily I'liioiiiitriiMl l.\ tlir ininrril l.r;;a| .Masinis. ids.
person," r.iiwrii. \.. .].. in 'I'Ih.hhix v. •'Hi' who i-oiisi-nts to an -irl i-

'.,hiinl,-,mnii„- (ISSTl I,. I!. IS (,l. II. vuiMiycl l,y it." Caj. civil Ci.l

Div. (IS.l. (l!i!t. .")il 1,. .1. (,i. I!. N. S. .11(1. ;.-il.-i.

.")" I.. 'I". N. S. .):t7. .'!.> Wrik. Ili'p. .").).). "Consent is ^jenerallv a full aii'l

."ll .r. I*. -,l(i. iVi-t sl,i,.M «hell lllat is r,Mn|.':.iti..|^

"One wlio knows of a ilaii^'er from the a civil injury wliiili was i..i-,ii'>

iie'jli'Jenee of anotlier. ami iiielrr-tamls . . . [ .\ man
I

is T:ot irnii..! !

ami ap|irc'eiate< the risk iheiefiiim. iiml mylii,'eiire uliieli is pailly .iiii_".i'

vnl:mlaiily exposrs himsflf to it. is pre his hum fault." Cuol. \ . i. 1
1 -. i'.

• Inilril finiii reioMiii.L.' I'lr an injiiiy lij:!.
|

I^T.

VI hieli lesiilts fi the expiisUlL'." Fit;:- ' \\. is nut in alile l!.,it. !• .p ii;; !:

;ii



JIM ;h»lfi!l Ii r i

ti-. ii'i I or I

•

1, „;,, i„-,.\ r

r„. V. /I.ir'

7 Am IW. :t;.'

an .11 linn (• r a

.Illr.l t.l t!l,- I.-

l!i""iri. L.'i:

XUI.IATI NUN IMT IMI 1!IA. !i:i

tli;ii till- iiiaxiiii i- ;iiliiiis-ililc ;is a <Icf<'iisc in i-a-c- nt ili< liter •]<

nil ^.I'ln-

iri-ilifl.iiius.'

to lie of coiiiipaiMtivclv recent L:n>wili. <-v<'ii in i mion law-

Nut llie lea.-t iiiiiiorlai

hid. t.lie nuixiin niav !«

t re-lllr of this e\l4ii-i. li of t! 'tni'iii in

Mil' a eoMir

•ee--arv to i|<'lrniiiiiit!ci|tielitlv IK

rrfiriii-e to a iiue-lien of fact. I

tll:

.iili riii!inria<~iiiL' < lii: 'IlIlK

Irolliiii; faeior i- iliat it. i.^ tuw

iliealiilil V of llle MI.'l\ilU w illi

liesoliuioli of wliicli i- n-lia!lv lie-el

'11

i|'I

llle-ll.ill llle e;ill|e|' i lee|-.|i i||-

-eeil in liie eour-e of tllis clialilc-l'. e\a'leii in a l.iriie liiea.-nre

tliat

lllll

.1- Wll

|.V till

r.iiiMiit slionld l>e alua,\- iiii|>!ieil umler certain cin-nin-Iaiici

>llll|i|e e\|ii lieiit III i'lilertainini; Ilie riiiii ii'e-niii|ii|on

•!,, If iia- recent I V lui n a revi Kn;:lanii more e-lie allv I
sei

oiMit Itic ca*!"

i-iiim1 iiiiiiric-

Ml. Ill I t

il Willi I'lini

irlill iiiL' I limi-

all till' .l.'ri.i,,M~ I

I illii-lrjii' III!' III.

for lialiililv •II ii

ih'il ilK I. riM
illiiiiiil for a

II' ail' -iniiij;

m1.' aiiil It aniilln'r tlii'ii

liliiiii- .1' till' Uiiil til tiki

ilijrli aliiiii' it III liaM I.I

ijii II liiiii>i'll' ti htii till

lli.it III' U ill till' lia/anl nf

Lilly a|,| liialili'. II i^ -tali'il til III' il till I til itii llii

ir ill artiiiiis in tin- (iillinv in;; |iiiilii'.i :iii' i ili iilatiil In
|

iiiimv «
lillIlT

illt-i:

1 1 1 \\ lii'ii' it was |iriivi

nil' tliit 111' iliii'^ it at lii-

hii'li till' ;.'iin-

. il -iri'llli to

irtii iH'iil. anil

III an art imi iini

for ( liiiiiiial I'liiiMTiiiatiiin that lln' li

-t t.iUi till

TI II' irav Mil I

~i'i|ii

it 1.

1

I

ICI'^ lit* Il

I ..hnii

1.1 lia.l ciin-.i'iitfd to Ills wilc't a. Inliil

liiii

i|.|.i

-I'll 111 tl

till lie Ml
iiil /((

liintarilv ex

I'liiif wliiili liii'*

il. Ill' i. ti.l.l tliat if Ih in-

..tlii

Wliiri' tlio jilaintiir tiail i'\]iri'-- l.a|i|K

I t<i ^'ivo ii|i riulil~ "lii'li 'iii/lif '" ""• " ' '"' "'" "" ' l''iiii''i''"'

li.i.i\i' iM'cii a* I'lliil. U, fill tl.at ill thii-i' L'loiin Is till

Cii W lii'ii' the party aj'j 'i) I till

ii'siiliitiiiii of a lioaril "f Imal

liail ciinciirrcil in lliat n

sj.l III; Niitu illi-i.iiiilin: tliat

ant inn lii' si,iv-i, I » ill I'll iiitii till' wiio.l,

.iiliitiiin. aiii I I will inn till' ri~k of all <iin' 'i|ii

II Wliii'i' a pi'lsnii with full Umnvl ii -.' Ha- lir. tliin. any ri-lit. alicr ho

'.l::i. nf till' facts liail vnliiiilaiily [laiil lias luiii ili-tir.itly iippii

\lliill was nut Ii"_iallv illli'

WIm V liiiil liccii iiaiil IMI- cf till'

).'i'r. til l.iiiiL' an aitimi a'.'ain^t tlie nwniT
I iif liis ilan-

t till

•llT illi".':ll ililll|ill|siiill.

il t'lir till '|ii nt Ills

IT I'll - 11'.' n

nicy liiiil iH'in paiil

f li'^ral jiri

VII iiiipi ihli'iil an. I niila«liil act'.' 1

tliiiik Mill, fill lie liail no ri^'lit to cntpr

till ill. Ill ir iliiiin'. lie liccanic a

ilii st icpiirtcil (Icci-iiin jn tii's|.as.

vliiili till' iiiiircption of an inipliiil in i;i .i.lrv- iif Siilni'V

III a wriiii'.'ili

Ir itl.-s ! ill

ti'tltioll tn ilrii'

fl

.t tl ic ('oiitiii'.'iiit ri -k nf illi'it Ills aiiiiisiii;; I'litici-iii upon tlio

limy frnni tlir c\i-tcni'r nl ci'it iin mii-

litioiis WIS ilistinctly nlicil ii|inii - iiiis tlii-

, I reus piii|,. nlcil t>y till- jiii|;,'i'H in

f 'l/.Vt" Ik- till' sii callcil 'Sin in<l '! ilii

II' It V. mil.ix ilS'JOi :t r.ain. X Mil. s,.;

'.I't TIh> laii^iiafTc of tlio opininns iri vnl

A I. lit .Vnii'iican ilo'isi. iliii'h is

li'.s jiiti'ii'~lini_' a nil will. Il in-

illy iiili'ii -tin;; in tlic prcsi'iii cm
iti»n. as il iiiilii'atcs Uic views lirM liv \

MS an aliiii -I i"|ii,illy prcpnsti'ioim,

if sliiilh liiL.'ii il. I'linrlnsiiin. is Siniilnn

II ../.," 1 I l-s'.ij. I.m; Mas.. Ifi-J. 411.-.. II!

:'.l N. K. iiti. «li> ri' a vol
Kiivlisli imlL'i's not Inn;: iH'fmc tlic ilii'- T.. II. ,\.

tiiiii' nf iis.iiiiiptinn of ri>ks was iiitro- nntaiy sju-iialnr. |ir int fnr tlic pi

iliiii-l in till' la

l.v /'

iif niastiT an
O'-'/' 1/ V. h'<,„l,r ( is:i7i :i

1 si'ivant
I

f «itiic--iML' a ilisplay iif liriwnik-i

\V. I. Miiiph ft II. :!ii.-., 1 .Inr. !IS7. Tl

Mil's. & in a piiMii' lii;.'liuay. w.is hclil tn h.iv

IC rnlwi lltl 1 tn t.ili' till' risk nf iiiiiiry from

|.|.r;i-ii.livjy of siii-ti a passa;.'c as tlii-* an cxpln-i Mnrtiin anil Knowlton,

irniii tlii- iii.ininn of Mavlcv. .I.i hears a I ,li>.i'iiteil on the ;;roiinil that the

(1..

filli-C I..

ri-ciiil.lance to that wliicti In.s ill. 'Ill

faniililar in employirs a|i[iriii.i

illil nnt sliuw that the risk wus
till.
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5 277, null), ajriiinst tliis iirliitrarv nw'tliud of il<'tcriiiiiiiiii' ;i
]

tifl's I'iyiits. iiihI nt ilif piociit iiiiic tin- law nf iIk' .-iilijii'i i-

traHhiiii'iial s^la;;*' of its (l<'\4'|(i|jiiiciit. In nwuf jiiri^iliftioii- il.c

tioii of tlic i.'uurt> lia>. \\\ ilint. Ill' i'c|m aird a'liiiilicatiun-. In in ,!,

witli t<il('r;ilp|r clcariic >-. \',\\\ in 1I111.-.C in uliii'li llic <iri-.i ,,

maxim lia> nui In en c|i-iii—nl at all, i>r has iinl_\ U'<n ilixn--. ,]

ciii'sorv mann< I', it is at Ih -1 a maticinf mt'ii- cuii jt-ctiiri' wiiicli.

niaiii (iiiiMK-in-r iJicnrics nu the snlijcft will !«• iidipptcil wlicn a '-n],

cal (Kcisi.m is calli.l fur. Snt-li Iwinj: tli*> sitiiatiim, it, \v..iii,|

fnfjii; anil Iii>|mI(ss ta-k t,u attcnipt ti> ciin^trncf a ccin-i-ii m
xyniiiii'trical Imilv t>i ]>i'liici|il(s fiom tlu' mat<'rials fiirni-ln ,| 1,

n'lHirl.s. All tlial can U- tlunc is t<> <xliil)it, the <'tT<'ct of t,ln- aiiili..

in siicli a wav as show tlic f;r<iiin<ls upon wliicli tii*- oppixini; tin

ai'c rc.-t('<l liv tlicir i-(-pccii\c ail\iiral<s. ami tlic I'csiilts (!' ili.-c

nrics wlu'ii a|>|>li('i| in \arinii< iifdiijis of fads.

370. Relation of the maxim to the doctrine of a contractual ass

tion of risks.— .\( nlin:; x„ maiiv of tlu' jiiitlmritics, \»a\\ \\^, ,-,.

ami tin- mure ftccnt, lli<" maxim is to In- rciranli'il as tlic <-iulMii|i

of a fompfclK'Hsivf ])i'incipl»'. of wliidi tlic servant's i-ontra

assiimpliuii of known ri.-ks is oiu' special ap|ilication.' In a sti

'Sl.i/ip V. i:<islrin ('iiiiiilirn It. f'o. t1 iii|)l(i\cr iiikI tlic ciiijilimil. tlip

I IS.'i:)i i( K\(li. 2l'.I. ;1 C. I,. l!('|i. IS.'i. J.l im. ns now ii^mI. ^'iiiiTiilly iiii|iHit.

fi. •!. Kvili. \. S. J:l: (lihsiiii V. I'lirifif tin- wiiikiiiiiii liail. I'itliri i'\|ii>'<-ly

It. i'ti. (|S7((| 4ii Mu. I(i:i. > Am. I!<-|>. iinpliciitiiui. ni;r<'c<l tn talii- ii|".n l;i

111": l.iiiiiKiilh, \. O. ,( 7'. It. I'll, V. f'<i/i- (III- ii.|i« iittniihiiit il|"iii tin piit

mil (IsStli t;;i Mj^^. ."iiij. ."it; Am. Hip. wmk vvliiili )»• hu.m ciij.muiiI !. p,

s:!.-.; Ihilll V. I'luifu- It. Cii. lIsTiJ) r>ll ami from wliidi lie Ims hiiiI,i,.| v

.Mo. .'!nj ; Miliiilli V. ///// Min. Cn. TIlc qlli'^tioll wllirll lull ITiM.t lii,.|i

I IsiMl .sil M.'. 4111). .tn At). Hi: Filzi/ri- to Ih' .-onsiiliirtl is not wlidli.r h
iilil V. ('diiiiii'Hi lit Itiiir I'li/irr Co. iiiitiiiiiy iiiul riislily i'x|i(i~iil liiiii-.

(|S!I1( l.-i.-i M,i-«. I."..-.. 2!» N. K. 4(14: iiijiiix ."l.iit wlictlirr lir iilm I iImI

I'lisirtll V. W'lliiiiiiiiliiii if v. It. >'n. jiirv «lioiil<l lii'fall iiim tin- li-k «

(|H!i!l| 2 rfiiii. iDil.i ilo. 4:1 Atl. r.2!l; !» Iiis. hikI not liis mii-.l.i'.." Sm
and till- cn.sca citnl in § .(Tti, notf 4, in- It'iLir (ISiH) A. ('. :IJ.".. Dn i, .1.

frit. S. S. (is:t. (i.-. I,. T. N. S. 4ii:. .V,

"Hcforp tlip i'm|.lover's liiiliilitv net t!(!l). 40 Week. I!.|i. .I'.l^i. |h r Uirl

til"!*' \v;is tlii^ roiiilit ion in tlir rontriitt son (|>. It.*!.'* nf l.uw !It'|M)rl-',

of liiiiiit'. tluit. if tlirir wjs a ilil'irt in '•'rii<> iloitiiiic of as-iiMi|iii"n n

tin- prt*iiii*iw or m.U'liinrry. wliii'Ii win ri^-k of lii^ (-m|ilo\ inont t'\ mi i-iiij'

o|ii'n anil palpalilc. wlii'tloi' Ilic si'i\aiit lias iisiially Ihoii lon^j.hir.l fn.ii

aitiially kiirw it or not. In' aniptiii tin- point of viow of a iinlratl. ixpn

iiiiploymiiil .iiliji-cl to the li-k. I'liat iniplinl : l>tit as appliicl to arli"!

is till' lioi'liini' wliicli is cmlHi'iii'il in tlir toit for ni'yIiyiiMT iiLMin-t an i'iii|''

nia\ini. \iil<iili nun til injinin," I'D- it Icails up to tlir liioa'lir piimip:

niiiiilli V. I'riincc ( IssT I I.. K. lit i). 1!. pri'--i'.| l)y tin' m.ixiiii. 1 / i/i "

Div. (147. "17 L. J. 1^ I!. \. S. 7. :ili iiijinln." ' OWhih ii \\ Smilh It'.ntim

Ui.k. I!i-p. 2S3. p<'r l/ii.l IMi.r l p. ii.">l Irll-' >'" il>*ii'ii" 1">>* M'-'- I^W. •

of Law Itrj.oi-l. .s,.,.. liowiMT. noti' :i. I!. A. Iiil. :iii \. K. Ill'.i. 1" «

infill, for somr l.inuiM;:c ii^eil l>y lliis pa>-a'.'e of tlir same jml^.im lit w
jiiilui' willi wllirll it M'i'ins diilitiilt to lliul it laid ilou n lliat. if a >< M.int

rc<'oiii-ili' tlii-i riiriark. tracts" In likr I lii' oli\ ioiH ri-k-ini

"lu il- ippliiation loijiii -tionslH'twii'ii yi r from difriti\u mailiiiiuy, In:
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III <iu< .tinii, liiit tliiit till' t'liniK r pni iriplc IS Tl' ll.l.- tl Kill
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nil ii-
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^iiiil. if III' i- liiiit II'
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til'
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: I. lit 111.

f.rt 1« III it williiii till' li'iiii-i 111 ll
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;lllil III'
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II 11' lis ,11 l-ll liv ill
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r. .11. Ill r.'hi ly
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Iliilt llliplilVl'.l hIh'II' till' lli'ri'ptinri' |i

.li«iH-.',l ii'i.lipi'iiili'iitly (if II iiiiiiiiiil, it Muiii iil.ii iii-1,1

i|it illii-tnitiipt 1

ll

fill pi ill-

I.. I ik.- . 11.. t

ill 111.-

1 1 h iil;ir

i-nfl I'll imp .-«ilili' to >iiv witli niiv riiii .ii'iliMil It i- ill iii..-t 1.1-.'

t'ljiiiii' wlii'tlii'r till' I'liiiit iiiii'1,.1. 1 t. I nil. I iiu'l.it.ii.li\ -Ii-mI iii.piirv t.

nn ll ic iiiaxiiii or an illlplii'l n vlii'llii ill .liilj.- li,,-t tn ll- ij II-

II i-iiiL' I'V iiiip.il , it i. Ill 11.1111

Th'imitx V, Qiiiirli riii'iiiii I lH^Ti

i;, IX <!. II. Div. tW.-). ,-.ii I,. .1. l^ I! N.

I,. T. N. S, .-.:i7

,-..V., ,-.l ,?. I". :>li

iiftiT piiliitiiii.' 'Ill

ill

:r> w.i-k. i;,p. i-^

till'

tn till

ll I, III

Till' li'iiini'il jii.l'.

t tliiil till' ti'iiii

ill till-

Vllii-ll

if ilili'

i\v mit-i !.-

11 -*' !t:ii.itii;, ;t.-t.

n ll'-- imp. .1 '.lilt

,

III a|ip iH'M I i-l.-.

\pl;IIl;ll|iiM I f till

.tliii'h tlic I'liipliivi'i-s' liiiliilily mi i>l niiiiity u LllMll. ,.I..M

WSII \v;l- riilll licil ii'Mili'ii'iJ it iiiipii -ilili' I'ilitv 111 ' I.f l-*siiiiiii pl'r. 1-1.

-Ill slll'il llllilcr till' :li t 111 irly piHIll 111 IV, 1111.1 rin.li

Ilii-

lt iiiipiii-

iipnii till, tlii'iny of nil inipliril iilrint t.iiit III H'iih'iiiIk r tliiit. pull' ;ip,ii t fll.ll:

, till' tv

tlic'ri-k, tliiH piiiri'i'ili'il tl. till' ri'l.itiiiii nf iiin-trr iiii.l -.-nniil. nml

aviiiliiMi' ilci'i'ii^i'i »

rr iiiiliiMnili'nt nf rmitiai t. Till

liiili iiiilipi'iiili-iit |..'.'l'llll|- of il. Mill' ll.llll

r.iniliil sill' illli.t I i..|- 111 n-pi ill

ill d'H-i'". that wliirli ri'-t.* on tin ri-k not iiiilawfiil in it-, ll. ll ii

iliirti Vohuti ''II fit 111)11

Unit wliich is popularly ilrsirilii .1

nliil'iil.ny ni't'iij-'iiiii', arc unite .lillcr-

111 \i-ilili', iipp.iicnt.

iiiiiti'ri'.l l.v till

int. ami Imtli, in inv opinimi, nr

iiprti tn .in I'liipliiycr

i'mp|..yrr-' li,ilillity a

if

1 -iiiiilar p.

left liy I/ii.l K-li.r'-

lit of

III

:I.C.l p

.liiii'ii I i!\- ci

i-r-ii'ii.

Vli-W I'' 111 li..it.-.l

irk- il lull

'.I llllilcr till t'li.lir III.' iilil la« it woiilil liavc U'cn

cl of ISSIl. Veil 111 iilt Villi (111. i'i\ant 1 liaM' cnl.'ic.l

nf till ill'fc tlial I'li'ly ari-i.-s into or i onl in

ilii-rc tlii- tliii

iicl in llii ltlil..\ lllcl

liy inipli. .ition out of tlic wnrkiiiin'-

iiiiitriit III orvicc. A confii''inii in a|i- in

plyiii..' Ihi' tir-t of these two linnil piin an iiii|

lipli's In the special case of iiia-li r ai

if wlii.li v.m
I palpalile

lii'il

1.1 lll.'lefi lie It I-

i.lil i..ii llf Miiir cniitriii I 111

111 el \ i.-e that Mill tllkl llpnll V.iUI-

'ir\;int Inw at times iirisi'n on
(.lit tll;ll l.v till it rail nf

t of till

II:

-k I.f ili'iits t!

i|

lerefroin. a

,li- Ih.

ml

wiirkiiuin wa- .hinieil tn liine taki

e ipiiii'iitlv Mill li.iM' no reini i|v :i'_'aiii-t Miiir

n lip .\s liitw.eii niii-ter anil

nil liiiu-i-lf the nriliiiarv risk nf a Ini-i aiil that was the w ly the iiiiiiiniiilyilv fi

III--* l.iuliillvy i.irricil nn iipnn Ins nia

ami I( it has l> I'll a--iiiiie

lial.illtv

,1 ^.,^e^
,- \\ as a I w a \ -taleil. Tl

Ii'

le ni:i\ii.i

ill nil. was lint waiit.-

liiiii-. If -mil risk

that he tnnk 11)inn as \» Imin niasiei III sci lit. It

s as were \ i-il lillIX \i,ll I.-.I. if at all, will re no

ikiiiiii
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Ax tlic plini-^', "iii.stiiii|iiic,n ..( ri-li-." li:i* l),v f..nc c.f nii;

U3iif!;c ucijiiircil a niciiiiiii;; »ii.i:v" -live "I 'lie until,n ..t' nti iiii|.'i.

tract, it wiiiilil !ic«iii Id lie iiil\ isil.lc, ill rrCirriiif; in ilic jnijili. .,,

tion wliicli rsisis wlim rhr inii\iiii i-- applinl. to ili -.ciili.' it I,

piiiifji' wliicli U'iii-s ii Ic^s .-IK ciiili/cil simiiliiMiii'f.-- a». tli.il ili. -

"took upon liiiii.s<'ll',"' or "ac("'|it<i|.'"* or '•volnnlarilv iitnl- i'.

or "voluntarily iiKMirnii."'- ,,r ••vi.hiniarilv t'liniuntcrcil,"' il,,. ]

wliirh lht> injury was iIih'; or llial lie \vaiv«(J ilic rifjlit of artj..),

he lull] aci|iiii('i| liv that injury.

"

371. Selation of the maxim to the defense of contributory neglij

—The older aut.iioriti. s coii^lruc tlif iiiaxiiii a?* cnvcriiii; lljc >\,-u ,

contrilmtory niuli;:< nee. as w.l! as tliat, of n I'l'iiirMriiiai a--iin,

of risks." On the otjicr iiaioi. i...|,| .lii-ii,c I'.,.urn lias (.\|,ir-.,

relntinn iw tfiit of inasl.T ioiil -.ivnnt ' I.im.I W :0 -«>n in Si„iil, \

pxist.»l. • Y'liiiiiiilh \. Ii.iiir, ilssTi ||sii|| \. ( :!'.-. lio |, .1 ii |!

h. K. lit (). II iiiv. (H7. :-,: I,. .1. I) 11. m::. Ii.-, 1,. T. s, s 1.;:. .-,.-,
I !• ,,

N. S, 7. ;i(! -v.Tk. U.'p. jsil I |.. (i.-,i ,,r Wiik. l!..].. .•I!p-.» (p. :i,-,i ,,i i.,

Ijih l!f|iiiris). |iiiii,i.

In Knisldi V. I'nill ilS!Hii I 1^ \ V. |,<iril Wat-ciii in S„iiil, \

.172. :\> \.. 1!, .\. .•KiT. \: \ K. lis,;, tlu- !ls!i|| ,\. (
•, .l-.'.v i p. :!.-,t ,.f i ,,

court cli!.liii;.'iii-lns l).l«r(ii llir iiiiiri|p |uiii«i. ilii I.. ,1. (_). |i, v. s, i;s:! i,:,

tion of an -iinjiliril mnliii.f mil -.m \. s. li;;, .-,.-, .|.'|'. nr.ii. in \\,,k
in<li|Mii(li'rit ml of whImt." tin- liMi'i .'l'.'.

|ilinis<'. US till. «-iiMtc\l .lidw-. liiiv: in- • ISuvm n. T,. .1. in I/. , /, , ., \

teniliMJ to cviiri-^ tile itl'.cl of till' iiiav- H'. w.i/i /,' C,,. (Issn, | c, , ,

iin. So iilvi in 1/././ /,• i , , .1 /, /;. //. .-,iu : |.in,ll,v. I.. .1., in 1/ ,,..,

Co. V. Htiilirr I IS.Mli .-, (Iliin SI. .-ill. CiT rni.ir, i Iss'Ti |,. It 1>1 (i |; ||.

Am. \"tiv. :\\<, it is laiil ,|,,un tliil "if l |i. ilill. of l.aw I.'iimii i, i
.

.-,: I. I

tlip a<,'pnt or ini|iliiy f llir c |i,iiiy N. S. 7. ;ii; Wr.k. I!(|.. Z<:.
waivp tile onii--ii)n of ilnly on llii> part ' ItiiHrii. I.. .1.. in 77..,.. \

of tlip couiiianv. Ill' talvi". till' ri-k npon l< i it.'iii;- i|>*S7l F.. I!. Is (,i |; |ii

liinisrif. nnil if ilaiiia;.'i'il. In- inn^l aliiili- (p. CilUt of Law l!ipiii|.i. .',i, I. .1

by tliP inaxitn. \i,l,iili imn /it iiiiiinii." S. S. .110. ."i7 j.,. .1. N, S. .'.:;:. :;.'i
'

'J'lii'ic is a siini.'wliat >iMHiilar roiifa l!rp. -"i.'i.'i. .">1 .1. 1". .'illi.

«ion of I'xpii'^siiiiis -n till' late la^' of • i;.i,/ A'li,, «!• /.. /,' /,' c \

Willnliiis V. Iliriiilililhilm ISillliiii ,f. /„ /• i|s.-,iii ."> (Iliio St. .-ill I,: \.i:

MiKilru. [ls!Mi| >{). li. :;:w. (is \...\.{i mi, hinsl,„v. I'nill ils'ir, n>
li. .v. S. Ills, wli'-r.' Sniitli. I.. .1.. aftir :i7i. .'l-.' I.. J! A. .1117. 4.' \ I

-..

«tati?i« that Mil' ili'lVn.lanfs coiin-t'l jhc 'fliilldhs v. Ili<ll',,r ils:,, :; ||

po^t'lv ali^taini'i! fiiuii lai^in;^ till' .|. h 11-1'
. \. (i|s. •J7 |.. .1. |-\, !i, \ s

(hat till' injnn-cl -rr\aiit li.i.r'i'oni>.ii!.'il. .•. »i,,r v. II .i,./ ils.,:), ] i:i. j

or ciin-intiil or iiiiili rlaki-n" to rni llio :is.->. JS I,. .1. t) |i. \ .s; i:;.| .-, .1,;

ri>k in fpii'-licin.in iinlcr that llii'\ iiii;;lii s. 17.'. 7 Wt^'k. Ili'p. Ji, I : i / .

rai-r till' ilit'in-i' jjiviM In llip ni.iviin, \\,,ilh ils.Mli ,, K|. A |1|. n|i .'",

put till' ipii'«li(in in a -iih^iipniit p.iit nf ^}. |i. .\. s. 121. j .Inr. \. s ]|i,; ;

hi.s opinion, tthi'if he was roiiiMiinliii;; v. /{,«//,/,,/ l|.s.-|J| 1 ( nrl r i' li"i

on till' llinlin;.' of tin- jury that tin- sirx- (a-. .\o. 2.2(iJ. S Nn i;i. .ii I

ant kni-w of tln' ilan).'<r: "Mow iIim's that Maviins. '-.'OS,

prove Uial hi' I'itliiT rmilniclnl. nv < mi Thi' ".ainc vii'W ^i ms t.i In.-
mnt.sl. or unili'iioiik toai(..|.l tin. ri-k;' aihiptiil hy lunl Wal-ni in li.. pi

The woril italiii-i'il siinis .-.pii ially in- ipioliil in"? :!7o. iioti' 1. v./,i.i

appropriati-. consiiliriii!.' the liasis on In llnlh.n v. tiii'tl 11. w ..
''

which tin' oivst' was iir;;iiil atul ihi i.liil. c,,. i |S72i I,. It. 7 KmIi. I'h. Il

' Ronicr. .1.. in 11 i7/inm.? v. Iliii.nmi- l-vdi. V. S. nil. 27 I,. T \ -^ 1-'

/iio» Itiitl.Ki ,{• M.liil <;,. ||S';ii| >
(^. \\,,|; i;,.,,

.-,'.-,' ("l.aniM.ll V.
< i.l

B. 338, lis L. .1. y. IJ. N. S. '.lis. il». .servant wa, "(.,/.„» in ii„ -ii
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liilii"Il llial tlio |>riii<ii>l<-('iiili<i>li<il l>y llif maxirii is out.-iilc tlir prin-
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()lt!n-c iwii tlicMi'ii' iIk' t''»riinr is cuiirt ivcil liv tlic pn'sciit writrr

I'V wliicli till' lattiT WHS -ii«iainr.l
ilic ciirrt'i'l <iii< I

far fri'iii Uiiij: sari-f

II' rca^oiitu!

ciiirv III'

tlx' s< llllHlM'[.r.'Mi|ii«

•litfiws to slmw lliat liic Mrvant was mlrns iii

•liiii'lu-io

..li till- Ilia

cull, iiiciii;:. In tlio tirst, place, it

>f tli<' il'iilriiH" tliat am <viilciic<- wliich

rilv iiivuhcs tin-

II lliat llicn- liail not 1" ni any anfifi ilnil lnoarli ot iliitv

icr'.- part. 'l'l:i> ilurliinc i- imt i iilicl l.v ail tin' aiitimr-

roriTct. J"

lure is ^tii

,/Mf. i'.llt (Vcti il It- ciirrci'liicss l»e

iriiii'i|

•riiiiiis lliiw ill l.onl .Iiist.ici' Dowon's cxposi-

'llir tiinliiii,' of ilif jiirv willi rt'fcrciico tn wiiicli

iliiory was prop.iiiii i-il 11. iiaiivcd coiitril'iit/irv iic-riiirciico

:i. H'^al-ils the act wiiicii was llio iiiiiiicdialo caiiso of the injury.

iiiaiiitr-llv tiiis is n III i.lic iiiilv ilcscriiitiiiti of coiitriliiitory ncj;li-

.vlil-C wiiicli coii^iiiiilc^ a ]>..-sil>ic factor in tiio tictiTiiiiiiat ion

hi of artics lo -iicii actions Want of care niav 1.0.1lown. not oiilv

nf the

fiiiiiirc tn oii.-crvo tJic imcaiilioiis a|>pi-o|.i'ialc to 1k' taken at tlm

"lliclil W Ik n ll ic iiijiirv w as rcciivi '1. liiit l>v liic fact lliat t.lio pla III-

rcKiaiiH'iill

U'lli'', ?ooiu

I'l'inj (.'iiilty n

in a sitiiaiioii in wlii< 'll tliii-c was a ]iri>lialiility of his

•r or later, iiijiinil, owin;; to tl:io exl^I^•ll<| .f n cortain

ii'i

if cnnlril'iiliirv iic;;1i'.'i'ii('i" Ici-jcI nn nr^'liL.'iiii'i' iimlrr the pliM of

It Will Hiiil. mill "iiiil
Hirtiil in till' III"'

('iiniiiiiri' II

fiinitiMit

f ji!ii-|ii

Ui< till' stilll

.liiiiiinil iiiilv I. nut L'liillv

.

iiii'iit tliiit it is rJL'lillv. ill W'hini V. Ilnllur,! il-'Siii I,

mm! pi'iiii'ii Ir ill tllin III .ll 1!. 17 (>. 15. Div. IJi.

Iilr that .1110 W ll.> V'llUll-

'uilv ill. Ill-, a kii.iHii ail ll itiiini-iiiat.*

-<i I.. T N.
.-.tl .1. r. .-.

,r i* LTiiillv "f I'l'iliiliiit.iiy ii.^'li- Mliillur ttu' plniiiliir I

Vi I,. .1. <,i. 1! N S.

:!l Wn'k. It.'p.

tliiit ill an iiii|iiir;

I. I'll ••iiillv nnf

/„./,

llilN

itiia jit'l t.H ii(- .s(. ;,. I(. ''>. V. .ciitiil'iiti'rv iic;.'lipiii'e the pliiiiit ill's

I l-sTi 111 liiil. ill. U N'. K. knowlcil!.'.' of tlio .liniiiir I-, not lon.'lu-

;;i. l.-i \. K. S'Jl.

•/;. tfnilllirwlnn (ISST) T.. Ili

Olivioii-'ly KU.Ii kiiDrt liilirc may
III Icil liini to CM T.i-* fxtraonli-

i; Is II 11 I)iv. i;s.-i. r,!i7. .'iii I,. .T. {.}. n.iry .an lint till' .liK'tiiiip of r<i/.iifi

li. x. s. -nil.

i;.ii

.^,7 I.. T. N. S. W.'tk. ii'.n t't 'niiiii'i .tiiiiiN iiul-iilf 111.' .l>f.ii-«

."•I .1. r. ."ilii. Hi- p.i-itiiiii ii of (•"I '! lUnl.MV n. '•_'lii.'.'n.'.'. anil it in no

.M.l.li .1 at liiiL-lli in till' full. ...in;: pa-.- \\n\ iiiit.'.l l>v il. In imliviiliial in-

Tipiitiiliiiliiiv ii''i:li'. ill i-<''4 hi. 111.'. til.' ^ iilca-i Mini.'tini.'s sci'in to

I
liri'iuli nf iliilv on .-.iviT III.' Hiiiii' L'l.iiiii.l. Imt .•aiil.-»n.--s

iilirn till 1.* liil-* U
111.' i|lfr::-l.llit">i |iart, lint wliil.' "X li II- !* tint 111. Ill il.lli

,;;,. llii-r.' liiM 1 r.'-l^ anil till' Latin iiia\iin ofl.

iil'in till' viru llial tlioii'.'li till' ili'i'i'inlant pH.'- »l"'n tlnn- lia-i l.i.'ii nn I'anl

!i.i« ill 1.11 1 liirn I

tilt lia- liv Ills n'

li|.'.'nt. yet liio plain- ti.-

rai. li'^-li.'-> >ivir.'.l fn
at all. .\ cniilii-inii . if ill. an h:

.iillv U I
i-nati i| in a., i. lent ca-i t

tl„ .'aii^.il .niiiii'i-Iinii lii't wi'.'ii til.' .Ic l'\ all a-"Miiiipti.iii lliat ni':.'lii.'i'n..^ to tin

IlrL'llL'ill.'."

S ni-i-IM-|'l-tl ;

f.t:!.u;r

"Ml!, I:.l

f.iiilal.f- Ii;.'!ii.

till- till.-
I

ami Ilii' liili'Mt iiiaiiv \\!ii> all' i^'iiniaiit may !«' prop

:.'ii.-t'. I!. '.11

111 tliat 111.' ll.'

r.!iiiL''v. i-. nut .>:

iK tlr.lli'.l .1-* III i:_f.'iii-i' 11^ r ri;ar.ls tin

i.li\iiliial will. kiiiiN.-. ami runs tin

iii\iiiiat.' caiiM' <)

it in fill till- i.aMin tliat. iimlrr tl.i

f rm iif jili iiiliii;;, tin- ilcfili'^o of .nritriU

ul.jiy ni'gli^^.'M'c was raiso.l in it.'ti.ini

f Ilii- i.ijiiiv. li-k. ami 1>> .li.ilinu' "itli Hn' . i-

iii.l it tiiri'i ll cnlv on

if

nii'iit invc^li

raliun into contribulniy ii.'gligfiice.

i I

I t

;!-'
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klli'Vlll |H 1 1, llMiiiULlll lie lllif:lll Ih' ill thf rMn-i-o nf "lll"' I'.in

iiiutiK lit v^Ik'Ii iiii iiiiitii'lijt)' 11(^1— Itv for iiviililiiii^ lliiil In 111

S« <• cliii
I

ill r s\ III.. (//'/( . It' till" |>rii!i:ilillit\ (if Im iii;Lr lliiH ill jiii

Ml yl'r.ll lli:il 1 |ini.!i||t liiilll Wnlllil IlllVC ili'i'lillfil to «X| hill

llif ii:iii;:(i, tlii' ?^n)i|Hi-.c'il t'iiH' \* «'\ iiiciitlv mil' in wliii li liu- i

per- 1 111 A I III). I U- iiiiiltv I if I'liiilrililllnn ||i'.;Iitri licc ninl i-liill;;. .i!

ilic lii:.!l ci'ii-finii'iii-r.'' of that kiiiil >>( <'iil|iiiliiiit_v. \\>-vf \\v m

illl(;ll\ ,illi| liclilMlMlc iH'liiili. "ilili ilif.'i'lf rliiiici'," ill fll't. Im

vci\ WiifiUof |..iri| .lii.li.r lliiwili. iili'l iin *i.lll|il rr:i-'>li I. Ill

t;c-l, J wliy till- i!i;i\iiii -lioiilil ii'il 1h' iiijii ii|i|ilii-!iiii<' iiii'l' r -i

riiiii-i:ii Willi itil ijffi II I tlH'hfiiiT, it is -iilii.iiiii I ill

ili-tiiiL 'ii'il jitil^c Iki~ I'jIIi'Ii iiiiii iiii < I' I'll!', iiimI iIkii lii- I

|iriil.iii.' ii'iMiiiiiii i tor li\ III- lijivini; fiiilcd lo Inlii' into m't^i

of till' j>' -ill!'' ii-|ni'N iiiiilcr wliii-li till" (.viijciH'c lictni-, liim

liav< Im'I II VlfWl

'iMlicr Miiitirnf niilUii iiii" -niii In In llic jury. Ono niny. wild i

liiiii' iiiiiili' II oiiiiiliir iri~l.il.< I'liii'-. in hikii. iimlritiiki' 'o <ln ii lliiri.' u

H Ma-.-ili llll-ltli < .i«l' «i' lit 'I 111!' ' n\ I il kll"rt« j. illlrlliliil 'villl Iimi.

.I.nm no fii||iu\«: "
I iiili j.i'ii.iiii! I> .1 nny 1 1 i il : iiiiil li.' inii,> . I"illi in I'lil. n

ii'jiiti' ' of iii.i-tir iiii'i MTviiiil. 111. II' II ii.liil ikini; iiinl in imim i

;

lliii> 111' II \.i|illll;iiy il-'illlinliiill III llii' ll-i- nil llii' rilli' lie i« r:i|i:ili|.
.

ri-ii iif II known ilinViT. «liiili "ill •!' "•! "Iiillnr nr iii'l lii' iImiiIa i--!i

mil' fiiiiii rr<ii\ rind iiini|iiii-.iliiiii in ri-U inny ili'|» nil <iii hiIhi

i:i-i- iif iiiiuiy tn |iir-iin nr jumi'.i'n «tiii «." Iln. . i-* a|i|i.iii>ii i

lliirrfmni. tvcn tlimiuli III- «iiH in llir "'N- cntiil. in <'<in--iilriiii;; tin- l"-i' >

ifij f illll' I'lirr. In otlllT WMiiU. it linn, flilnl In tiki- 111 lit 111 il

iiniy Ik- consi-trnt witli ilni' "'iiii' In imiir iif niiili iliiidny nt';;li;.'riii i uli. '.

II knmvn iliinsiiT vnlmitiirily iiml ilrlil>- ililil ii.itiiiii.

iTiitcly; iinil lliin iiniy I"' -i> wlnii llii" In lii- work on Nr;.'li.'' m

^

ilaiiyir iiii-«'i (rnn> tlic kiiinvn nr iiiipii'- Ulnirlnii I ivs il ilmtii thii -i;.;

Iiciiilii! nifrlcrt nr lunlr—ni—>nt ntlirr-." . . . Iim—ii ily i\i lull- II II

l/i<i>r V. ri,)inii Unit Ititrr If. I'u. of ininil wliiili i-> ia|i!ilili' liilni

ilsiil) l.")3 Mii«-i. '>H. 211 N. K. !'!'l. ^iu'nin.'.' an injiiiy tn am.ili.r

'I'liiri' till' arlinn «a-. M liinvi'r ilaiiniL'r- iii;ii i in;; tliiil an iniuiy -Inulil

li r ttii' ili'alli (if 11 liiii-c wliiili »a-< i(i\icl tiniii aiintlii'r." .\- tn tlic

fi iL'lilriiiMl liy 11 ni.ivinu' Imnninlivi' wliili- "f llm allii iiatiM',* Inn- |ii. -.nl.

staiiilin^' in n lailway yar'l. am! I>aiki-il siil.inilli »1 that tlic liariinl inlli

it-ilf anil a " ivrmi livcr the cd..'!- nf an ciinriiM* tlic ^illlalilln. lli. li

iin|iii.tiitiM| iniliiiiikiiMiit. Tlic cniiit my. \\c take it, is that, in ii-r-

liilltli.it while llurv is I'iiiliiicc tli.it a (li-i.'ii can Ik- iirimil. l!"- i|

|ilaiillill"s iinplnyn' knew ami n|i|ire- whitliir the actor was ini;inM|i iit

(iated the ilaiii.'ir wliiili cail-eil the in is whnlly iiiiin.ilei iai aii'l '!"

-

jury (iin.|ilaiiiiil of it is enor tn rcf I'cur as an cliiniiit in the jmiiM

il rilling' tiiat. if i he jury shoiihl Iiml. ^iiiiil.ir remark a|i|ilii- In ' •
li

in.|e|iciirieiilly nf any (jiie-t'inii of eiiiitiih leiiiali\e. A [ilainliir ii.i'mil'y

iitniv ni^'li:ieiire. that the |ilainliir's wliiit he cnn-iih r~ In I"- H'

einpinyee with full knowlclire voImiiIiu- j.'roiiiii| ii|ion whi.h tn fniii"! lu-

ily a—iiiiieil the risk, or iiilinl inriallv ami if he can cs!alili-li a -; I'i'

Innk it ii|ion him-clf, the veiclirt •.liniiM iiicnt liy tlicilcfcmlaiit.it will.

li<> fur the ilcfcndiMit. •Tlie |il im ii.le." a nnitiiitnii- piece nf Inllx I...I1-.

wiiil the cniirt. "Ihat niie in.iy he ile Miiilat.'c L-rnuml and allnw I'li-

liancd frniii a leeincrv when he \..liin \.i-y to lie fnii;'lil out I'li'i 1.

tarily as,iiiii. - tlic ri-k; is m.t identical to the v.il'iic -taiclai.ls w^hh o.

wiih"thc piimiple on uhi h .1 .• dm nine availalile lor delci niiiiiii;,' "ln'l!

of eonliiliiitniy m;.'liuri ie-!s, and in act i> m;;li^'ciit nr not.

iiinper cases this <i. o he e\|ilailii'il



ii tlili'L' »li''

illi iiM'ir "r !
•

li ill I'Mi.ipii.' I'

II IMII \ '1 •.' !•

ii|.:ii.|.' i.f. i;
•

IfiA ,l--ill;,.^

II i»i 'i«-r > ir

!l|l|*.llftlt t!vt» f

111.. |..-i. .1 -!•

•n'-llt 111 !|i i- •

•lire uliii 'i
;i'

ri-i) VOI.KSTI NUN HI ISIt l;lA.

Tin' llii'irv wliiili nr|>afMli" t!n' i|i tVri-i- tiiviti Ii\ 'In- iiiaviiii

I .irl\ liii'i- III' WiiflMiil III

l!" -IMI

friiiii ili.il of ••'iiiM'iliiilMiv ii.j:liv''i'<'i' "I

llir U.ipU of IIm' lllilNilll iIh'III'I !• <», <>>{ till' ill. .1 illnl. ||\ illU lliilll

lilv tllllt of \i>llinl.ir\ lli'lii'll ulli.ll ini;i|i;|.il:ilt - (lie il.'!..!'

I'ruiii iiMiiiliiiiiihi; .i -nil f"C iLiiii:ii;f^ in ii iniiri ..t l.i\\ ;i'j:iiii-t -nim'

l» r-'li «lio woiilil otlnrvv i«i' U' :iiin iiiil.lr I" -il.li -iiit. N.. ..lli. c i|u;il

iiiMici of iIk- .li-iililini: iH'iinti lii^m iliiii it -li'iil.! Ii:i\i- l.i|

•tniilicil r\rlii-<' of till' ii.'lof'- Ulll. N'i'i' ''Mil >llili a

ill

ilv I- |>n''

I. I'M. I ill! lllK'.ilr

r\ Ik niii.lr to li;ir?iioiiizr with :iiiv jiin-iic .••.ii.. |.i .i| ii.'L'liui ii.f

l.ll- il "Jl

:in'!:i

lit .i| iMi'r. iiltli<iii:;li It ;itt ;iiii\. ini-nU ;i- m iiimii.t hI iiK-frM.'t

iijiV-ii'-. 1m' Idciicilli .1 of iill in-'ii.ll itl.|lli-r.| li\ iriiill, iMIIIIot,

nit III II It (ioiinr \ ioliiiri- lo "III' .if till t nil. I.I iiH II I ill i|."li ill.- .if all ^\ -

Mil- of law, Ih- ffcoiiiii/. .1 .1* a fii.M'ii ill till- |iiM.iiiMl iliiifiiiiiiaiinii

i.fl. L^il ri;;lil«. null—" till- ii'"j!ii;i lit |m'|-m .\a-a I ri<- :il" m.

Tl,. in'f|iti.in (iiiirlaiiK <1 iiy I.onl .lii-ti.'.- Ilnw.ii ;im.I tl tliir

-I rifi riv.l 1.,ii|l lllr« Jll

i|il\ ill llio-r i"iS(~ ill w

iriliiii.irv iK'ijrliLM'iM'f iiii|ilu'' ai'i

liiil.' (•.iii-i.|criii ioii, li.i\\i\ir, w il

II' lli:il tl 1.' liiaMlii 1- ii|i|.lii-;ili|<-

liii'li .|il;lnrati..ii |ii'i-.'i'ili'- .•i.linM. \\liil.' .•nii

i.iii uillioiit ili'lili. I It i

-h.iu- lliiit till- il. II". !-.•* iMIIMiit Iw

tfi II iiiiali.j ii|»iii llii- f.i'.iiiii:. A mall iiiav 1

ili.iii;;iit ii|ioii till' «ii|Mti .11

II ,li.\V tl||. Il|..-t llll\

if til.. . 111. .-t I. Ill wli tlirr lie w ill cil

iti.p a ci'i-taiii fi-k, ami \< i it' iii^ uliiiiial<. ai'timi iti <.l..'iiii'.^ !.» .'V-

mil-. It to that ri-'v \\•>^\ I.I »• lifillolllH'r. iiiiiirii.l.iit l.v tl.|. avi-f

|ir|. . I 11^4. (if till I'Olllllllllll

;nill of iii-iiliLliiit'i'.

Til..
I

l.v, tin- law ni-i iiiilv rli:ir:;os liiiii w itli II

irc-nit. writrr vi'iitiirr- t.i tliiiik tliaf tlir fati.itiali- of tli..-<' two

il..|'i'ii-.-, -.> far as the niasiiii is r.iiii.«.|.|i. .1. i- -iiii|ily ilii-, lliat,

wli. I-.- til. iiiaxiMi is rrlir.j .111. iIk- pliiiiiliir- mental .-.itiilii i"ii |ii'ioi- to

till- :ii|.i|itiiiii of tJi( iiiM- (1

til., paiiii'iilar iiiatlci' ii|ioii

I"
iii|. u liil..

if romllK't uhii'll |i|'..Vr.l liiirU'iil t.i liiiii is

•li hi- riu'ht of fccii\rr\ i< ma.lr t.. .|<'-

thr |i!fa of roiitiihiit.ii'y n.L:lii;i mi' luini'- inio thi' I'

mill liir iiioi'i' s|i(('ial ciiiisiiltrat loll that iln' i-oiir-.- o t CHI. 111. -t -o

r >.iiii(. i.arli.-iilai' ai-t .l..iir aft.r tin- iihiintitT lia.l ...iinmil.

Inl lillii- ti; iIkiI <..iiir-<' of roiiiltii't. wa- of -iii-li a chaiarti.r a-^ to

-li'iw tliiit 111- was waiititi-r in ilin' 'mi'i', aiiil thai ihis iMri.|i.-«iu.ss was

till- tnii. iir..xiiiiat<' caii-o of llir ai-.-i.lint. I n ..th.-r wonls. the maxiiii

1- i'.iii.'.'{itiiiii m'riiiH

i-i- "I I III- I'.illinv in;; riilii

to I... til.- li\.i||il till. Ill" il i.in (if III." rule 'ill tli.

I'lillll -Hilllili'll ..| ( .illlnlilll.ilV llrL'llL'il lll.l

lilt u!h imi .inly <.,iri.|.--lv -.-..k- iiinl ..iiii..< uiil.iii tli |"

|il;i.... .if .liin^.T liii* iv \ii',!!:>,,

ni I III' iiiiivini.

n III, nil- in

iiMin- ilii'i.. in .lik.iliiil i. 11... 1.1 ilii. Is'.ii;

<r /. ' V, /. 1/. if .s. ir

|:!.' \l.. ftii.".. .11 S. \V. 4sr>

Inn- L'iM.ii liiin nii.l .li-iiit.- .if \mii iiiii;;- ( :i r.i-,- .if a j)a--iiiyi.i riiliiig on tnji o{

»!iii.li II •r T.i i'IV(.ll, Cfl

ni.v ri.....iv(.. mi.-I
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stops Willi tlio ])r<'liiiiiii;in (iiK-limi wlictlicr tlio pliiiiitilT's will

<"\<Tcisccl t'lcclv luul witJimit. cuii-tiMiiit. wliilc the <irt'cii-c of emit

tm-v iic,i;li^i'iic«> i,M)iiccni.-i itscll' i;illicr wiili t,li(> sulisc(iiicnt (|ii'

whrilicr it \v;is ])ni(l( at for liiia to {.vrci-c Iii^ will in a (•crinin

nor. A^;. lic)\\cv<T, the linv takes ik. iuroiint (.f a mental attiiii.li

(•(•l)t, in .so far as it ina\ cxjircss iisclf in ovort acts, it is cviilcnt

altii.mi'li tlio fr<v(lnni of tlio will is llu- point onipliasi/.cl \.\

niaxini, tlio in(|iiiry wIkiIkt it is aiipli<'al.lo in the proniisis v

projects tlio view forward to tlio same ciivunislances as those u

sujriicst ilie farllier ini|iiirv wlietlier tlie plaintitf was nejiliurni.

to this tho fact alrea<lv allinlod to, iliat, in tlio practical ailmini
tion of justice, nej: I !;;(. I ICO can only lie predi ited of a voliintarv a:

and it will ho apparent that, for the purpose of piiminir tho seiv;

rights, the defense that his action was volnnlary, and tho de''.-ii~e

it was noj;liiiciit, slionld rather he rei;ardo(| as the expres-ii,,. ,,t'

conceptions which are lioth conipreli( inled nndor tho maxim, ili.ii

f<M'red to tW(j <listiiict ideas, one of which diK's, and the other of w
(l<K's rot, lie within its scope. A circiinistanco which pios verv >ir

ly to support this view of its eil\vl is that any statoof facts wl'iirii

irests its availahilily as a defeiiM'Mill usually Ik? such that the pi.-

may roly oiihor npon a general accejitance of tho risks <d' tlu' sitiMi

or npon tho tlif^ry that the plaintitf, in conilnuini,' to expose Ir,,

to those risks, or in doing that particular tliini;- from which his in

roMilted. was "Tuilty of I'onirihulory neiilii;enco.

372. Maxim not a defense unless the injured servant comprehei
the risk.— That a ma>ter who seeks to escape iiahility to hi- .,<'

on the irronnd that ho as -uiiieil tlio M>k as a part of his eonti-ici n

lay a foundation for the dofenso hy jirociiiK' that h<' wa- tmt ,

i.waro of tho oondiiions which caused his injury, hut iilso inid,;-!

tho risk created by tlioso conditions, is a familiar principl.'. Si

1*71, (iiilc. Tho same rule prevails wliero tlio plainiilfs a^-u!llli

of tho risk is referred directly to the maxim.'

"W'lii'n. as is rnniinonly tlip ra«p. his ilcfcttivo iiiiicliinciy." it iiiii-t Im 1

ftlio scrv.iiit's) acn'|itiince or iioiia<'co|it- tliat tliiTf was an' .i".'!!! I.. inn!( i

aii.c of til,, risk i* Irft to iiiiplicatidn. the work, witli full apj.ic. i ii imi m
llu' workman cannot irasotiaMy li.' Iirld li-k. ////./.. per l.oi.i .\|nrii> i. .li)

to have iin<lrrtakcn it. iinlc-s lir knew Law Itipoits.
of its pxi<trn<T ami n|iiiic,iati'il. or lia^l •'TIiitc max- lir a piiicpti.ni .•

tlir nu-ans of ap|iif<ia1iii;.'. its danscr.'' istrnic> of tlie (lander witlioiii
>Smilh V. I!al.ri- (ISllll A. ('. ai:,. .{.-).-), li.n-ion of the iNk." 7A.,m»v >

GU U .1. Q. B. N". .S. (is:{. ((.", f,. T. X. S. (,,,,„,„„• (issT) I, i; is o 1! \h\
407, .5.1 .1. 1>. (WiO, 40 Wivk. Kcp. [VM. I p. ilnti of Law INpoitsi rii; I. .1 i

per l-oid Watson. \. s. ;))il, .-,7 1,. p. x. s. :,:',:. :.:< \V
Iti'fore the sirvant can lip ctiaiL'cil '!cp. .>.").., ")1 .T. P. .")lti.

wilti liavin'j; voluntarily nmlcrtaki'ii a In )'.o«. ..»//, v. rniiir.- M'STi I.

daiij^'crous bu.^imsi •j.lii-. tke ri.~k lium 1!1 i}. i!. Uiv. liir. ,,7 I,. .1. 1 1. i;. N
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Where direct iii'iipf uf tlie ser\-niit."s know li-,l:;i- i> n,,! uI.tMiiKilili'. tl'

! I'll! for .-nluiimi i-i wli 'll.er ilje circiiin-

structive iiotic't' uf lli^ iiiiiier iim.-t. Ih' iiii|iuie^

h t-1

I'ri

Kll CMll-

if ('imi'S<', tins (JIK sllilll LS cilie t'ur ill iiirv. Th lint, to lie ill Id'-

miuei! is wIk'IIkt the serviuit (iii;:iit. a> ii re:i^iin;ililv (Mi'efiil ni;iii, \'<

liMVc iisceftiiiiied the nalllfi' iiml e.\t( lit ol" ihi juTil- In which he \\a~

,1. Tl ic (ii-cll]ii>taiicfs tw I le cnnsKlerec.1 as l„ .11 i.lii-

I Ills >ci'\:i!!'

"iliti'aci lull--

.a> tint i,il'.

II lliliji';--'..,,,!

i|ilc. Sec i

^ as-u!ii|rfiiiii

llll-t

to 1 Ill ni

rxr]

iki'

rill ii III I'l !!:.

lli^. ' I'f

tiiiii

thoiii

itiii ii\

(,>. 11.

."ii; 1.

II

.1

1

(

1

i;.

."i^Jt

.

\Vi fk.

• i. <>. 1;.

I..

X

7, :!li Wc.k. I!"i). 2S:!. tlii- -mtriic

Kill till to liV l.onl K-,llrI- nil till' 1'

N. S. 472. -I

iil-l

til. It it iiii|

oiiiul tcihi

lii'il lllal illlll 111 iiiii;lit .1.,

lal ,11

ikiil i

in 111

till

|ir;ll wllii-ll fllllli'il (111

ll |lllKllhlli'. C.nv,

riTiiviT wlii'i'c a iiuiii of iuti'lli'ji'iu'e ion that lir ilmilitiil ulutlni tin- rn

i|.iii

nii;jlil not. as Ixitli wmitil kim if till a|i|ilii'aiili> il\ I.I

il;iii;.'i r. but one Hoiilil lie iiii|icrfntly ill- plaiiililV rmilil sci' tin' ilf tVi t wliiih

tmiiii to lis iiatiin anil \tciit. Ill his

Tills eiitiiisiii iii to Ik> iiiijiist. Till ilriailv

i» iii|iii\. Ill vi

it,.il. It IS

if thil

lih'llt that this

Iirii|.. i|iillcstlnll llMiIlT >llcll Cllrlllll- hi-.sltallll;r c\|ili'-<i"ll of ii|iilliiill liNLllit

res iiiusl Hiirciv Ih'. not iiii'ii'ly with pi'ifict prii|iiirty havr Iniii

vliitluT the siTvaiit ap|iiiTiatvil tin- t-haiiTiil fm a cati^ni hal iliiiial of

ri-k. hilt wlii'tliiT lie oiii'lit to liavo an- appliialiilllv of tl

pn iili'il it. ami tlii

assiiiiiini>

ppl

III' ili'ti'liililllHl cilrlliii-tallri

III' inaMiii It mil

ippii-i'il.

Illy 111

stanilaiil of inlclliu'i'iici' aiiion^'>t rni- lie I'litiii'il thiiiii,'li thi' jiir> Iiml thai lir

a c'l'i'taiii miinial A iinluimnt fur t lir plaiiitiH' -Imiihl

IS of thr class to wliiili the plain iiikril "MiliiiitaijK nil

till li|||ni;;;s Imliviiliial la-c if ih'fc if till (la hIicK' hi

I ki:ii\\ i. ili;r

iii~ li'^tilii'il

tivii iiHih-rstanilJiij; iiiiist Ih' iii>ri'^Mrilt'(l that he hjiil not lull know Icil^xc oi tla

except when' it is iliic to special eailses, lander he hill iilv tl

Mlcl

then the (pi("-tion of fact to Im' an- tion lia

1 as yiiiith or iiie\perieiici', ami even an aci-iileiit iiiisht happen, ami the ip

lit 111

ll. thoiii'li it cnveis a iiioie liniiteil he kii ll

•"
I'

ll to Iheiii

el III foil

lith tl

shoiilil still Ilf coiielied ill a
111. viz.: Would a pei-oii of ;

iitelli;.'('lH'e. at the same au'e a

le iKirlii'iilar ri k I

ren- (•iiniiiL'.

Tillies I,. I! ;;ii4.

/f(i)7,i

vhether
le \va- iii-

(|s:i!i( ti

ml A miner who uas ininnil while lie

le same expcrieiiec as the plain- was iHiiii.' lioi-teil fmni a ^hiift laiiinit

till'. Iiiivc a]>preciat<'il the ilchi •ll fnun icc(i\c! nil,' on
hankThirl principle applies only wlieii the ^rroiiml tii.it then

plaintiir has voluntarily ossiinied the stationed at the pit inniith diiiiii:.' tin

ri-k The chief practical dilli- ascent of tl till lie

ciilty in applying it is in deterniiiiiiii; eiiiplnyer iiipiiicd. unless it

his

will the risk sullied voluntarily, that tin

one does not voliiii- tic

.-Ik

/;((./(/. /rIn tlie first pla

tarily as-siinie a risk who
that th( re is some daiificr. withoul ap- S. .liU.

piiiiiitint' tl'c danjier. On the other l!ep. il-i. ."il .1. V. SJ

rules Were l)loll;.'llt 1(i hi

<,;.!,. illr lISST
ily knows I!. Ill I). I!. Div. 4i.!, ."ill 1.. .T. i«. 11

L. T. \. S. 2i;s. ;!ii V\iik

Iiaii.l. he does not necessarily fail to ap- l-'i

preiiate the risk because he hope- id

iitlii

diiitriiii

explicit airMiiiatiiuis of the
/(/

i'\pi'cts to

If he

lie

iiinter it without injury. (
1S!MI) (K) 1.. T. N. s;. :2s

iipreheiids the nature ani

.1. I'.

1 the /{/

of the danfier. and voluntarily ils7Ji 1,. i;

Cniil Ui.v/rr/i fi, Hull

takes his chance, he iiiust abide the ci

•(liienees. whether he is fortunate o

IacIi. \. S. (III.

r Week, i:

uiifnrtiinate in the result of his venture. Iithir,i l.iiioii

Kxch. l:!J

7 1,. T. .\.

II v.

41 1.. .1.

)-'.-): .l/,./ir./

Sniiicti thi

mil fii. ( 1S!IS
I 14 Tl

e cireiinistances may .show, L. U. 2111 (applicability of iiiaxiiii held
as in:itter of law. that the risk ide to Ik itJM'd hi

notstood and appreciated: and often they plaintiir did not appreciali
iiiay im'sciit in that particular a ipies- Minlili n v. iliiiii'ittun Inni /

llndiiiir that tin

till

tien of fact for the jury.
\itlllirUcUt Hill I- I'illi,

!'
1

1
-.III mill v. ( issti) IS

ri k I ;

"; Co.

I.''." .M

CiJ.

:,t. Itcp. 1 1 II ill III

ITiil. 2!( X. K. liU.

(ISIH ) Wiiilninn d il . .\lfii. I'u. ( h -M Out.

lu I'litchctt V. J'uoh (ISII ) 7(i L. T. A'

111 p. IjI^. lil. '.I

I'lijii r I'u. ( bS.il ) i.:
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! i

he

IM

piiini. ;ii(' ilic ii;iiiii;i! iiiti llii;iii<'c iiiiil iiciinircJ infoi'iiiatiiiii aihl r

ljfri( lii'r (p| ilic .-CIV ;iiit, llic siiiiiilc or icciiiidiU' cliaraclcr of lln' t'^ic

ii; wliiil, ilic iiH|nii'v rrhiii-. mii<I iIh' ii|iiiii'iiiiiitii'S wliidi a iicr-Mii ;

liis lTll^il iiiii v.oiil<l |ia\c I Kid I'll' cxcn'isinu liis t'aciillios of' oIisci'n.ii In;

All these elriiK III-, liavili;; I'eeii .liscu.-r>e(l liv f.lie emirts must ei;ili

ralelv in relntinn to ea-e- in wliicli llio cld'cnsc uf a cnntraci n;il a

siiiii|itiiiH rif llie v\-k \\-A- relieii ii|inii, will lie t.realeil at lenutii in i!

t'lilliiwiin; cliapler.-

373. Maxim not a defense unless the injured servant voluntarily ui

dertook the risk.— 'I Ikh ijir iiiiiiiial,e (|ii< siiini to tlie •ii.'ntioii of ulii.

< viijeiice of ilie ~eri.ini"> l^iiowjedii-e of tile risk is directeil is wIh'Ih

lie \va> a \oliiiit,ir_\ aiieiit in e.\|iosini; flilll^(df to it is a neee-s-nv ,|,

(liielioii from ilie mciinin': of tlie u|(( rative void in the maxim. T

let in tlie maxim as a defen<3, it inti>t be sliuwn, nut onlv tliat tlii' -i r

ant was " a volnntier in the .-eiise tliat lie went into a ilace of il;iiii;i

V lien he miiilil lia\e sio|.iied iiwa.v, iint tliat lie went voluntarilv, wl\

a full kiio\\l((li;e and niidei.-.ia!iiiinii' of tlie risk.'"

In !; l'"^'.'. ^'///i, sonic pari iciilar iiistanees are men tinned in \\ liirli

i.s eonsid-red tliat the existence of the element of volnntarv arii^i

x.hicli must iie ( staiili-he(| in ord-^r to siijijHirt the defense of a ci.i

traetiial as>nm|iiioii of a ri-k. caiinot he inferred, as a matter of lnv

from the mere lact that the risk was known to the servant. Siinihi

conclusions would donhtless he ent,<'rtained if similar cireiinistniici

were |ir<sented in cases where the maxim was directly relieil n]ioi

IJiit with r<'i;ard to cases which do not involve tmy such s|iecial fc;

tnres as tlios(> which are discussed in the passanc referred lo, tiiir

is a coniliet of opinion wliich it seems hardly possililo to ad i-t v ill

'Jll \. I". 4fi4: lllhuisiiuilh v. Iliislnii Kh timis. It seems dear tliiit it w:i- it ll

rrhir I'njhl fu. ilslMi lilt Mmss. ."iS:!. iiir,\ In >:iy wln'tliiT tlii' si'i\:nit ii.ill

2'i ii. 1!. .\. '>'>2. :!7 N. Iv 77s : l'< ihiiiii v. iliil know. ,i>i- oiiijlit to liavc known, tl

I'l.rHiiiiil i/ijnriil llliiliii- Cii. (1H!I7I aiiiiiiiirs (ciniici-. It was siiirly nut

:!:! Or. 4.")1. 411 I., i;. A. 7'.l'.l. .).'! \',w. It <oiiclii<iv(' pic-iiiiiiition tlnit t!ic iHiili

(tlic-c tuo lM-.t-iiaiiii'>i cases weie ae- verii-es indieiilin^' vieioiisiii's^ njiiTati'

tioiis ai;aiii-t a stiaiit.'erK a< eotice to jilaiiitilV siieli vie ioii-iu-

-In an adioM li.v a -.(alileinati for in- Tliat tlie i)iie-tion wlietlier tin- j'iaii

iiiri"s re<ei\i(I from the liite of a vieious tilt's act was voliintaiy slnnilil al-

iioi-'>. allci;ations tliat tln' lioi«e was a liave lieen left to tile jiny eaii -iMiccl

ilaii'^'i rolls aiiiiiial. aiiil on several pre- lie ili>{>iileil. sinec tlie (li'ci-ion in Siiiil

vioiw o,.i-ioi,- Iki'I allackcil. liiMen, v. I!,il:,,- (ISMl ) A. ('. :i.'."., r.ii 1,. 4. (,

anil scMTilv injiiieil tlicwe w lio liad !!. N. S. (IS:!, i;.") F,. T. \. S. 4r.7. -V. I. I

<4iar;.'e of it.'inne 1m-ii liclil to -liow tliat liim. 4(1 Wifk. liep. 'M'l l^w 5 :17;

'lie )ilain1ill' knew the aiiimars teiM|ier. infiii),

f.nil was tlien fore well aware of aial ' Hrlllmi v. flrrnt ^^'(f:llrn Ccti'iii C,

wilfully a-~iimeil tlie li-k lie ineiiirc.l (IS7J) I.. 1!. 7 Kxeli. l.'SO, 41 1„ I. Kxrl

"•1 eiile'riii;.' tlie >(;ill to tic it ii|, I'mm r \. S. '.I'l, -l' 1,. T. X. S, VITk ->'i '.'-'•'Ii

V. Iloiiif (lSS7i t."i Se. Se<s. V:.*. 4lli Kcp. ."ii."). per liiamwt'll, Ii. (p. 1 !7 o

sprie-. 17s, Hilt !!-.i- r.i-e woiiM eer- Law lU'ports),
f inly not bo follouid in all jiirisdic-
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niii iJic inbcrl'ci'ciico ot' llic Icnisliii iii'c, iiiii-niiiri' a-, ii n :illy n'tl'i-i-

till- twii Cfi.-cMtiiillv (lili'crcnt puiiii- dt' view I'imhi wliii-li ii i- |i..--ilil<-

to rc^^'iinl the sm'iiil iiiul ( iiniiiir' i'cl;iti>in- Ihiwiiii ilic |Miiic- to

a ciiiitriU't of" :^cr\icc. Sr<' ^^ 'i7"l, ^IT'i. '>.'.. ''•^'. mini.

374. logical significance of the servant's knowledge of the risk.

—

Till' (loctriiic tliiit, wlicvi' tliv iiiiiiliiil imn- "\ A\ iiii:iri nl'

.-••(nic*' Jirc tln' iiicii^ui'c u(' tlic l-i.':lit,~ niicl li:iliilii ir- ,,{ the |i:ii-li<'-

tlicrctn, tlif master is to !«• rcuai'ilcil .i- liciii;; \vf U-"\\\ ciiliialiilii \

iir n('gli!;'<'ii<'f, acronliiii;' as llic sci'vaiii wa- "V was net cliai':;! alil"

wit'i a (•oinprclu'iisiiiii of t.lic ri-k to wliirh ihc injiirv wa- dnc. Iia-

U'cii discussed in cliaptcr \ii.. "///.. A siinilai' p-iiit .if \ icw i-

traccahlc in tlic decisions r<'lalin^' In ilic ctTect ot iho maNiin. 1 nl- nli

1)011 fit liijuvn. 'I'lie ]iosilioii lai\(ii is llial lln- I'llcri i.f o\ idrnc,'

wliicli shows t.liat the scrxant a|i|ir< cialid tlie ri-k uhirh caii-.'.l lii-

iiijiirv, and tliat this a|i]ii'ei-iaiion \\as attended hy cifcuiii^i.iiic-es

wliicli make a pro|)er case I'm- tlie applicalinii of the maxiiii. is to

ildiiniistrate that the master was not iiiiihy of any lucach of diiiA in

(.\|iosinjr the wn-ant to tli(> risk in (iiiesii.ni.'

On the other hand, jnducs of l!ie highest eiiiiiience iia\e taken tlie

' Of tliis <l(«'tiinp tliP l;it<' I/Mcl liiiwcn Sir iilt'-r Inn tit nli- m „, lu.n hi'I'is.

Iui> ;;ivi'n (lie fiillnwiii'; a(linii;ilily liiiiil III 'lie iili-iiiic nf mih niillirr inl i>l'

and fiiicililc ( xplaiiiitiiiii : "Tlic' i-oiii- oiiii~>iiiii oi- (i.iniiii--i..ii liv the cin ii|.i.r

iimii liiw iiii|MiM's cm tlic oi-cii|iiiT (if nf tlic prcini^r- or lii- ~ci\;iiii-. '! nt

prciiiiMM iKi iilistrai-t (ililiL'iitioii ,it all any ili-n uaiJ of .tatut.nv pro', i-i,,iis

a-i Ifi the stall' in u'licli lie is tii l<rr|i iir nf imlii nhial^' liuiiU. laii it |iiiiii

tlii'iii. pniviili'il tliat 111' canii's i n cily In- >:<)-\ lliat tliii.' Iia~ l..vn ii|

unlawful Imsini'ss ami is ijiiilty of no lii-~ pail any Iniaili of iliiiy loiviinl- a

niii-aiic<'. Ill till' ciisf nf piriiii-r> tliil pn-r.ii ulm. Unn\ui:^ ami appn • i.it inu'

riintaiii an eli'iiicnt of ilani,'i'i'. a duly llir ilaniicT and li-U. i'IimI- vnlnniaiily

ari-i'< as Koon as tlicic is a pi-olianility to rmoinnci- ilnni'.' I ciiiploy a ImiidiT

lliat pcopli' will ^'o upon tlu'in: Init it to iiicnd the lnokm -latr- upon my roof.

i* a duty only towards smdi jwrplc as and lii' uiid 1.^ olt. Ihm- I lnvn L'li'lly

actually <lo go. It is not a duty in tlif of .my .a'Lrliiivnri' or l.iracli nt duly

air, luit a duty towards parliciil.ir pro- lowaid- liiiii'; \\a~ I Ic.iiiid to rnit a

pic. Tlu' opcupicr is lioiind to ii-c all parapet around iiix loif I'.'foic i h.i.l

icaMinalilc care to prevent such persons it~ slate- iiieiidcd '; In ilie ea-i' nou lie

finiii U'in;; hurt. It is oUvioiis that fore us the ncLilii-'ence nlied on Kv the

this duty niust vary aeconliiif.' to t)ie pliintill is that a vat in ihe lo.nii in

character of the daiiyer and the eireiiiii- which he woi ked ua~ hi't »illiniit n

stiiiices under which the premises aro railini;. I.i'l us -iip|ici-e ih.it tlie de-
'"

'k' isit •(!. It dill'ers in the case of Icndant. iiiiprcs-cd uilli the danger, had

n danfrers and the case of dan;;ers actually sent lor a hnild.'r to put one

1 are palpaMe and visihle: it may up, .iiid the hiiildcr had lilhii in while

var\' aecoidiii.a; to the aije and eoniprc- eNciutiiiL' the work. W ild i he dcleiid-

heiisicin of tliH visitor: in tlie I'asc of ant lia\e Uin L'uilty of ,. lueac li of duly
liaie liccii.sees and of tliose who come toward the huildir'." '//./'/"^ v. 9»/n

-

upon (he premises on the occupier's Iriiiiniiii ilssTi I,. I!. IS (,l. I!. Div.

laisiiic-s and at his invitation. The lis."!, (lli.'i. .Ml I,. .1. <,l. I'.. \. S. :!|ii. ."iT

only (ihliL'ation on the occupier is to I,. 'I', N. S. .'i.')T, :i.") Wck. Ilcp. ."i.'i-l. ."il

take such precautions as are reasonahle •!. 1'. ."ilti. To a like cliect. are the re-

": -rtrh itislaiiee to prc\ent inisi-hief, iiiaius t.f \'i\. I,. .'.. in t::-- -.trnc < ;;-r.

ai,d this is but the adaptation to a Tiie theory of Lord .(iisiice lioweii

.special case of the general doctrine, has btea adupl. d by the (Jiitario Court

i
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iirntiii-l tlint i!ic nitiniiid.' c.t ilif :ij.|,li.Mii(iii uf tlic Tii.ixiin it

fvjic (pf <-ii-rs is lli;il llic iii;i-^i<'r li;i< Imcii miiliv <>( ji luTjidi ,,f

liut. ll'Mt the V('!ii:ii:irv iinidii of tlic x-rviint in cxiin^ini;- liii

with kii(i\ l('ilj;(., to liii- (l;ini;iT crciilcil liv -.ucli hrciicli iircv.in,

(vi>\n rclvinir iiin.ii it as a ciiii<c of acliun.^

of Aii|ic:ils in lliinhiiim v. <',iiiiiil,i At- iri'.iL'iiil imi (if tlii' 'lirorv I'^ih,
I'liihr It. !„. (ls:i.-.) UJ ()Mt. A|i|i. I!, p. W.ill.irr i|s.-,l) 2S Km;,;. L. ii. I

•.J!!-.' (>..H' S ;t77. iK.li' 11. i;,/,,ii. 1 .M;i,i|. II. I,. Cas, 74H.
(mmi|i;uc :iUn till' tullduiiiL' |Ki"ii^;(s: .S'C aUi) i>|>iiiJoM of ( 'cirklHini (

•If 111,. |,l.ntiliir 'i,| vi.liiril.nil.\ iin- in Wi,„ll,ii ,-, M, liujiulihin ln^l
•liTliiUc till- ii-k fn. . wlii.li hr -iiIIitimI. ( 1s77 ) I,.' I!, 2 K\rli. Div. :H4 ';

tliiTc .oiihl. j^ 11 iiiiilliT of <-(,iii-... Ii,. 1,. J. Kxrii. X. S. .VJl US MU.iii.
no lll'KliilrMic llll|>lltiili|r lc> 111,. ilrli'Md- .|7tl. il. iiijin.
nuts." Smilh V. /{„/,,,• lis!.- I A. »

'. "It is well -.(.(II,.,! fl„it a miv;,
aj.i. .•).>-', (iO l>. ,1. (I. li. \, S. Iis.t. (i,-, .iiiiics fli,. olivioiH risks of til,. -

I.. I. v. S. ICn. .-..-, .r. I', mill. 40 \v,.,.k. into Hliiili ho ciitiMs. ,.v,.|i if tl„.
l!(|i -.V.^l. \»r l.oi,l \\ats,,ii, ,„.^, ),, ..^.t «„ ilan^.Toiis. m,,!

"In tl .• ciiiis,. ci 111,. iir-iiiiM.|il I suiil iiiiirjit ,.asilv U. coii,lii,tf,l i ,.

tliiil 111, . liixnii, 1 <,Uiili nun III ../»,;«. |,y 111,. ,.|i,|,l',,vi.r. This i- ipii|,li,.,|

•
liil not iipply lo a CIS,- ,,f M,;..|i.',.nc-,>. vulnnlaiv iii"i,l,.rtjikiii". an, I it
,hat a p,is,ni n,.vi.|- was ro/,»s tli.il he williin a jiiin.ip!,. whicli ha, a
"' I'l '" iMJiiicI hy ni.^'liy,.n,.,..-at l,nia,l,T ir..ni.ral appliiat ion in.l
least, unlc.ss h,. spi.-iallv a;:n ,-,1 to it. I is ...vpiiss,.,! in the maxim. 1,,/. „i
lliink s,i siill. Ihi. maxiin applii.s uhii,.. /,/ iiijurin. Tli,' ii.asim on «l,j,li
kiiouin;; 111,. ,lanL:c-r or li-k. lli,. man is f„iin,h',l is that. wliat..v,-r ni:u I

'v,/,„s. I,, nn,l,.|lak.. tlii. u,..k." I,,inl maslfr's p.mral ,lulv to cnMu,
l.ranivM.II m Swilli v. «»/,,/

( ISItl i A. hwMiii.ss safclv in r,.f,.|,-ii,-,. I,, ,„

r. :!J.). 1,(1 I,. .). 0. 1!. N. .s. ,;s.), 40 „.|i„ niav h,- air,.,t..,l hv it. h,. „«
\\...k. I!,.p. -M-l. (•,.-) L. T. N. .'s'. 4ti7. :,:, ]v^:,] .hllv in that n.s'p,.,l to ,.n,

,;,,"'"' '!'• '"^ "' ''" '!'l""'-l. eoMtia.ts't,, work in tli, l.n,ii„,>
\\ h,'!,' lM>tli parti, .s hav,. ..,pial is." Filzqimhl v. i;,i,nrrh,iii

nil ins of knowl,.,!:;,.. the nil,' is that I'lijirr fo.' ( IS'.ll ) J.-,.", .Mas, iv,
the masfir is iimlcr no ol>!i;ration to 1'.) X. K. 404.
provi,!,. f,.r till- satVly of thi' s,.r^ant to In the ras,. last cit,.,! t'l,. ,,,:i
a .r,.al,.r (.\ti.nt than the s,.rva!.t is ono part of its iii,|..rni.nt h,.iii -

hoiin,! to provnh. f,ir his own satVtv. as to rxtcnil this tluiirv to , a-

-

lo this cas," tho maxim. Volmli ,i,,ti lit tl,,. ,h.f,.nsi. raisoil is ,',.ntril,iitun
ih;»m»i. appli,.s." h-iKld V. lull {l!iH:) li^.n,.,.. and ,h.,lai,.,l that .,'

1.1 Out. l!,.p. 4,. MioiiM not U> iMTniitt,-! to ,..i
Uni' wlio. knowing' ami aiipiv.iatinir the <.,in,ln(.t of the ilrlVmlanl l,v

i

a ,!anf.'<.r, voluntarily assiini,.s tli.. risk ami tinil tiiat it was n,.,'li.',.iit .iti.I

of it. has m. jii,t <.aiis,. „f <.,nnplaint coiisiilcr the plainlitV.s'" .on.lii, t I

a.jainst another wh,> is primarily re- s,.lf. ami (in,! that it was rv.i-,.
N|n,nsil,|,. f,n- the c.xisteitee of th,. ,lan- i-arefni." lint this <l,)oti ini. is in. m
.',.r. As lK.tw,.|.n the two. his v«liintarv eiit with the ai.,.|.pt,H| vi.-w ,ii tli.

asMimplion of the risk ahsolve- the nili,an,.e of this <h.f,.nse as \h.\,vj
other fr,,m any partuiilar duty lo him Iv an allegation that the plaint il!\
111 th.it r<.sp,.,t. and haves eaeh to take l=;;en,.e has se>-,.re,l th,. .ausii c,
siu.i <liane<.s as exist in the situation, tion hetween the <lef,.mlan|-- ii,t
withoiu a ri;;lit to elaiin anythiiif; from the injury eomplaineil of. 77m. „,
th,. ither. In su,.h a ease tlnre is no Qiwilrniiiiiiic ilSS7) L. I{ Is i

aitnuiihle n(.f;!i;.'enee on the part of him Oiv. lis."). (i!i7. 5(1 L J Q 1! .\' <
•vho is primarily responsihl,. for the 57 1,. T. \ S .-,:!7 .-'T \\,.,.k V, p
'';'"7!"'"," ,

"""/'.'/ V. S,.„lh ItuxU.n -.1 J. 1'. .51li. per' l'!,iu,.n. 1.. .1
,'

<.<,xh;,ht -o. (IH!i:n l.-.s .Mass. 1;!,-,, 47 also remarks tliat ",.o„trihi,l,u v ,

L. K. A. Id
. 32 N. !•;. lllil. penee arises wh,.n there ha, "l,,,

Hie remark of I^>r,l Cianwoith. that hreaeh of dutv on the def,.a,lant ,
'.T p.Mrty who nish.-s i;,l„ ,1a.„-er him- lau wh.ie. ;j' /,,,,,„//,, .v/. tli,.|,. h,.:*
s,.|t (annot say. that is ,.Hin;; to v,)ur none." See also § ;!>.t anir
noghgenee," is possibly another ju.lieial n'lic mo.,t forcible e.xposiliua uf

Mll
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iiaxiiii III il,;,

i''':ii-li i'\' liii-
,

i-illU' liiii,-, ,;,

lin'V.-hi.. i.i:i,

ry. /'.I/. . , „ V

1,'. L. iv l.|. )-,

iii'Kliinn. I !. .1.,

Inn Ih^i l; I

.

)iv. :HI m,, |,,

as <|\i,ii. .1 i.i
<

it i\ >rr\;li ' .1-

* iif tlir -I I ,ii..

vi-li if III,. In,

I

roils, nil. I if It

tod I V -diK
- iin|,li,-.| 111 1,1-

anil it niii-

ll llll^ !l hllli'l

linn. Aiu] \', liiili

iiii, I'l.A „ii i,„.i

on will, h it 'n

.<! limy l«. tic

to ciiiiclii,! In-

IMlrr t.i |M.|,ii;i.

it. he nwi-^ no

iM-t ti) (ili|. ulin

KlIsilM " ,1- it

llliillrllt Hr,':

.Mass. I.-,.-,. I.-,:,

II fit' <n:ll1 in

lit wi-iit -" f.ir

tn .-MM., «l„.|,.

iitiiliiituiy iii;.'-

that a I'll)

III to ,,iii„il,r

iiliuit by it- If.

liL'i'iit. .iinl tLi-n

Idllilllrl I'/ it-

was riM-,ii;ilily

iiic is ill. "ii-i-t-

il'W (li t!:.- si;.

as U'liiL' iiiiiv-

jilaiiiliil'- iiiL'

iMiis.il (.'iinn'

hint's act .Hill

)f. 77r.: „,„ V.

,. i;. Is 1,1. r..

). 1!. \. S. :!4M,

Vivk. i;r|i. ."i.V..

pii. L. .1.. who

riliiit'iiy ini'li

e lias III til a

•fcailaiit ~ |i,Ml.

tiicit- iuis mt-li

aillr.

lositiuii ul' tliia

Wlilcli of flicso initiii:(iiii.stic vi«'\vs is corrfct jis a niattrr of alistract

iriu is a ijiicstioii iiiioii wliicli ilic ciiiiiiiiciitatiir may well n-fruln

I ('Nin'cssiiij;- any (icci "d ii|iiii;(iii, sij,cp it is appartiit ffrmi roin the

iVC citaticiiKs tiiat aiiv oiiinion wliicii lip fxpn •<-<•!* must iioccjsariiiy

Mill cHiiiiU'r to liiat of some of tin? most ilistiiiirnisiicil of moilorn

jiiiists. ]{iit it seems qiiilo safe to siiy tliat tlio latter view is the

iiiipic likely, in the praetieal ailiiiiiiisiraliuii of jiistice, to leail to

pletx^ly,iiitft eoiieltisioiifi. An aet wiiidi eli Mlile; ll.S (1 iialit V coin

aii'iifdiiig as tlie seivant is or is not aware of the pliy.sii'al c<>nso-

iHiiiiccs wliieli it may (iitail, is, we tliink, a coiii-^'iition alt/i;;etli(!r

fn(i stililie ami nlini'il t<> U- ''omiireliemleil Iiy the average juror.

Thi.s consiJeration should }ierhaii> Ix- deemed dtvisivc in any eourt

view is cnntaiiiol in tlic follnwinjj pas- cxtiiit of the <hinj,'i'r, ami voluntarily

-lui' frnni Txiril Kshrr's o|iiiiion in a run I lie risk." said (p. ti.")7 of Law I!
•I

vhi'ii' till" siTvaiit was iniiirrii liv pi.rts) •| must iniifcss I do not like

III fur soiiii

,it all tn taki

.illouiii- thi

horsc of wliofo (|ualili.'^ he that way of |)Uttiiii; it. I think then'
past Ix'i'ii fii'lv is a <liitv. tlini';;li I ii;,'ri'0 that thiic in

;if that duty if

and apiiri'-

till

'If the master had anv iliitv no a.tionahle hrci

e can if his wiuknii'ii, tin tlu I" Ml injiirel. know
inipiTfiet plant to con- i latino' the daiiycr. voluntarily elects

liiiiie t<. lie use<l was siiii'lv a hreaeli to encounter it." Lindlev, \i. ,}., in the
of tli.it diitv. ]?ut it is said he iiiav sai seems to ha regarded the

had that dutv, and may have
iitc'il it as to tho»e of his

.\lin did not know of. or

wen kinen
re not af-

sitiiatioii in tin

of the I.an !!i

ipi

,oits.

me lijrht. 8ee p. (!5!)

ilso till! stiiteineiit of t/ird

f..t..l hv. tUc partieiilar detc<t. Init not Iler.s.liell in Smith v. Halrr ( IS'.ll) .\.

tn the plaintilV, who. kiiowin;; of the C. :i:J.'.. :!i;il. til) I.. .T. Q. I!. X. S. 0S3,
ililict. still eontiiiued to drivi' the liors ti.'i L. T. y. 411: i.) .1. p. (ititt. 40
mill therefore com
r.ferr.sl to. I

wit hi le iiiaxiin Week. lieii. SIU. that if there had been
lifers that has ill wavs no tireai

d to nip to Ih' not a had way of have
illii-trntiii" the result: In it is tn vhether tl

I h ot duty, it would obviously
aiy to inipiire

tforded a defense.
N'cn

IP niaxiiii a

my mind a horrible way of stating l,<ird ILiNbiuy also, in deseiibini; the
the iliitv. to say that .a master owes conduct of the defendants in the same

liity tn a servant who k«Ows case, said (|>. :f:iti of the La ]{<-

tliat there ia a difect in uiaehineiy, portsl that he eni]ilia:-ized the wiird
aiiil, havin;j pointed it out to one "nenlij-'enlly" because some of the jiidj;-

it. It meiits Udnrt seemed to him to "aller-

late between the question whether the
It may lie plaiiilill' consented to the risk, and IIk"

mill mty. ftfH'i.

ems cruel and unnatural, and.
view, utterlj' ahnniiiiable
tluit the breach of this duty pive.s no ((iieitiim whether there was any evi-

rii'lit of a<tinn.—that it is what is (lenee of iicoli;;enc« to go to the .'ury,

lallcd a duty of iniperfiKt oblifiation." without delinitely relying on either
\nr ith I'm II (ISS7 L. H. 10 pr
0. B. Div. 647. (;.-)2. .57 L. ,T. Q. F!. X. .S.

propi

Co
.'iii Week. Re]

1

ipare also the lan^iiaj-'e of Lord
2SI. In a later pas- ller-clall in Miiii},rry v. Cnnt Went-

I'-'e in his opinion the same judjre. re
to the theory of Ho L. .1., 17!). 1 !>."!.

U. Co. (ISSIU L. R. 14 .\pp. Can.
I., d. Q. 1!. X. S. 5G,1. 61

in n.i.nms v. QiKiil, nnniiir (1SS7) L. L. T. X. .'^. .'iliii, 38 U'cek. Kep. 14.5, 54
K. IS Q. U. niv. (iS,-,. li'.U. nil.-), r.li L. .1. .L r. 2»4.
1.1. I! X. S. .140. ,-.7 L. T. X. S. -,:!7. IW Tn U"i7/mi.i.» v. / linqlmm Rntlrry
Ui,k. Rep. ,-,.-,.-,. .51 .1. P. .-,n;. that "the if Mrlnl Co. (isnil) Q. H. ,S:!S. (iS L.
iluty of an occupier of preinisiw wlii<li .T. Q. I!. X. S. !i|8. it. was assumed by
•iiive nn el,-iv.,.iif of datiL'cr ii|ion them Rniiicr. L. ,1.. that liie ijuestion tn be
rinehns its vanishing point in the ease deteriiiined was whether the servant had
of tlilOse WHO are co;,'ni/ant of the full lost his riglit of action for injuries
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uliicli fullii\v< tlic nili' l;iiil <|o\\ii ill ill., k-i.lliiir ca^. nn tin- -i

lliiit l.lir i|iic>|ii.ii uliciliiT tlic inaviin is a liiir In nil in-ii..)

aluiix-. in ilic lir.-l iii~i,iiic-c .-n |.;,-t. \h- ..|ic ,,|' I'^n : iln.n.^i,

li— iiioiiiriit, ill tli.i-c juii-iliciiiiiis ill wliicli i||<. tiinctions ,,t' i;

iin \iiiii;ill\ roiricicci |<. il.N'iiiiiiiin.j- in il,,iil,i t'lil .m-c- uIi, i]

sci-villlt fllilv il|.lirici:iliii IJK" cullllilinll, iiimIi.i- wllicll he Wll- A

lit t!ic lime III' IJic iiccic|i||t.

378. Ordinary risks always presumed to have been voluntarily
taken.—'i'lijir a .-« rviinl is "rulms" in i-c-nnl t.i what aiv t. in

''nnliiiarv" i-i>ks df jii^ |.|ii|i|(i\ incut— that is U< .-.-iv. ri~k- thi

• Mice i,r whifli (i.ws iM.t illlp'il't lic!;li;;(|,cc on the liia>l( i'- |.,

a\i(.iiiatic in this hraiicli ..f law. A.- to tlirsc t.lu' |ii-cMiiiipi i.,|

lit' kiiipwlc(l:;c ami nf vuliintariiicss ,.f action, must ncc lilv

c!ii-iv<>, wliatcvcr ci.ncciPti.iii mav 1m' cntci',aiiicil as U, the ,•,

a^jiccf (if tlic i-clations l)ctwccii masters ami s<'naiit<.' \Vli;i

iMii^.cl l.y ,1 l,iv:i(1i rif .Itity (in tin- iiiiis ^itioii lliiis sl,il(.(l tliirc U I

tcis |>;iit. Siv
IS :(7T. iHilc 7. infill. in ^.'ixiiiu' ;in 11—cut nicv i.j, ,| i',

In ll(///.f--r V, Cull, I /'.'/», l/i7/,, <'.). is iii,.:,ni l.v cn-a-iii- t.. |„-iI.mi,I
(IsiP.'i 111 Sc. S.—

.
Cjs. 4lli -ciic^ 111.-). ^',.|,,iis .i|.ciM|i,,ii. iinil l,v llic i

It «,is 1,11,1 ,|,,Mii Unit the scivjiifs ,,iM- <i,hM! tlicictii. Ih' |,iii|Miiv d.lii.,.
tiimaiicc of wiiik did ii.it ^li.nv n will- nc;rl.ct (if siicli dclinilloii miiv
ini:nc^s to (iikd the risk on nu'iciiiiiiit ciKir. Wlicir a |icr-ip|i iind.il
••t,i relieve Ids iniist,.r (,f tin- ciinse do wink vvliicli is iiilrin-i, iillv
•lUiiKcs iif nny injiiiy ciiti^id l.v \\h:\X, diis iKitwitli.fandin.- flMi I'.i
rj- hiiiii.thisi, is tlic iiiM^ler's fimll." ,",ic !i;is liecn taken to i.ikI.'i

'Siiiill, V. Iliil.ir (ISIIli A. C. :V2.-,, little clin-eioiH .IS ,„„,il,l,. 1„. „
lill I.. .1. Q. It. \. S. (is:l. 40 W-ek. I!e|i. \,ilm,t nilv siiliie.ts liini-, If i,, i|

•'•':'
.!;;'' ^- '"• ^'- '^^ "'"• •'''• •' '" '"'"• ini'viialdv' ii(c,iiii|Mnvii|.. ii. ;,,

-llierc are many kinds <if w.irk in jKit. if lie sutlers, lie' |i,i niitt.d -

wliieli (laii;.'er i:4 neee,..,irily inliciciit. plain that a wi.iii" lias l„,.|i .Im
uliere lirec.iiitions siirh a- wciiild iiwiiie cMii tliou^di the cause fruiii «1
safety to the workman arc cither iiic s.HlVrs iiiin|,t ^rivc to othiis ., ,

possihlc, or would only !„. attainahle at ntioii. I^'or e\aiii|dc. mic iv I

an c\|iciisc altou.lher inc iiic'iisiiratc au'icd to take pari in an .iii.iii
with the end to l,e acconipli-hcd. In all ce-il.it in;: the pvodnctiMn ,,| im
siieli ease.* the wiirknia list rely upon jiirioii-' to |».„Ith would h.nv n,
Ins own nerve and skill; and. in the of action i- r.-spiTt of Im lily s,

alisi'iice of express stipulation to the or inconvc, deuce resiilti;i.. 'iL,
.ontiMiy. the risk is held to he with thoii-h another person ivsi.jit:. ,

iiini, and not with the employer." the s,.,it of these opcr.it ion- n i -i
lord Watson in Siiiili, v. /{.(/,,, (js'.ill maintain an action if he su-i,.im
\. C. ;i2.-). .•!.-,(!. (ill L, .r. (,l. li. v. S. t;.s:!, ininrics from the smiiic eaiis.

'

ii.) L. T \. .-:. 407, -).-) ,J. 1'. (iiiii. 4(1 ".V workman, whcilier he !..!.

.\eck. IJep. .TI2. the regular stalF of tl , a,
"llie ma\iin." said Lord llcrschc.ll in jiremises, or is called in |,,i ih,

the same ease, -'has no special appliea- sion. cannot he lie.ird to c.mih.Ih
tion to ttie ease of eniployer and em- a part of those pn.misrs v,li'i,l,

idoyed, thou;:!! its application may well hired to repair w.is in a daicnm
'«• invoked in such a ease. The prin- ilition. as he i< paid for the i i-k li

ciple emiiodicd in the ina\ini has -onie- in doin;,' the work, and vnlimi ir

time- ii, r.dalion to caM^s of enmlover eiirs it." I{ol„.rts .t \V. Kmpi.ni.r
and employed. Iieen stutcd thus: ,\ per- l.ilitv, M ed. 2.'!:?. ((noted v. i!h':ui
son who Is eii^r,i^,,.,| to perform a dan- liv Krv. L. .1.. in Tliniiiiis v. Oi
peroiis operation takes upon him-elf the innlnr' (1S,S7) L. 11. 18 i). li. lii'

risks incident thereto. To the piopo- 702, 56 L. J. Q. B, N. S. 34U, j7
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,,iv ,|,riiii'l 'inlitKirv, so ii< 111 full v.iiliiii •!• -cuim' (.f tlil.- rule, i-

,1 i|ii( >iiiiii iili'tiiily (li-(ll^Mll ill a f'Tiiicr iMHiir. Sn- ;;S ".'••l J'i'.l,

.,„h.

37Q. Doctrine that voluntary action is inferable, as matter of law,

when appreciation of an extraordinary risk is proved.— .(. I nihJ

l\'n'i-l"i<i mill llrilish Ciiliiiiii^. -'I'lii- ciirliiT (|rci-i.iii» in l''.iii;iiin'l

|,
!..(•( Ill \i|iini tlu' lliciirv liiiit. the -ci'viitit'^ iiiiihility l<> iiiiiiiiiiiiii tin-

Mitimi liccaiiK' a iicc<'s.-ai\v int'cniicc' as sumi as it was cliarlv csiali

lirlicd that lif iiail aciTiitcil or n iiiaiiicil in tlir viii|p|iiviniMt wiili ii

full coiupix'licii^ii'ii <'t til"' '''^^i ''"•!' \\liicli !iis injury itmiIikI."

\. S. .ViT, 3.) NVcik. Ift'lP. ri.'i. .")1 .1. 1'. iiLMinnt .i riiilwiiy iiiMipaiiy I'V n imi

-|,;
' tl;li-1iir's MMViUlt «llil »a- illjl'll'il.

"If pi i>|ilo will niter into il;in'-'i'rijii-i wliili' woikiii;.' iin Hit liMik. I'V ,i |m-^

iiiHiluvnii-iit, tlicv iln SI) wlllioHl making iin: tvaiii wlii'li laim ii|inri liiiii iiiiiA-

,-lliir'piii|ili' liable fur Ininiii-' llii'V Ml-- peiteilly. i)uiT'_' tn (lie failure nf Itie

Mill." I.iiiilliy, I-. .1.. ill tii- "piiiiii" lie imMpoiy lo I ue a pmpir >>-liiii liy

Imnil in tlie'emirt of appeal- ill Smilli wliiili wariiir; iiiilM lie eiMUi.vnl li. la

V. ll'V.T { IM!ll I .\. ('. •'!-.>. :ii:i, (111 I,. .1. Iinier* ill llie plaitilill- pu-ilinii. <'iiik

II, I!. N. S. (is.i. 411 Week. I!ep. ;t'.'2. li.'i liuni, Cli. .1 . said: "If the pl.iintitl. in

I.' I\ N. S. lliT. .'i.'i .1. I', liii". Ill tlie ilniiiL" tlie umk nil tlie lailuay. i- In

-iiiir la-e 1 p. Illlil. l/i|il ltiaiii\'.ell U- l.iukeil lipiiii a-i (lie -enaiil nf tlie

.iii'iiej en (lie liypi>(lii-i- tliat tlie max- eiiiii|iany. me ileei-inii of the eiiint nf

iiii lip. iMtes a.- li liar til an netinii iin.ler e\. heipier in hi- favor eaiinot. ai i(

-iidi eireiiTi,-.taiiees. anil e\pre— ly ap seems to me, Ih- iiplielii. It ei.iilil net

|,i.nes nf the stateiiient in the eni'iii nf he saiil tli.it any ileeeptinn was piae-

•ippial. that '.! person who is eii^'.i^'eil (i-eil on the plaiiililf lus to the (li-_Mee

tn peifiaiii a ilaii;.'eiims operation takes of ilanyer to whieh lio wniihl W e\-

tlie ri-U of the nperatiiin of the work pn-eil. Me must lie taken tn have Ikimi

thut he is e.illeil mi to perfmni." aware of the nature ami eh.iraeter of

If the eiMploMiiinl is ill its own na- tlio work ami its attemlant li-k- when
tiirc at! iiileil with (laiifier. tin- work- lio entereil into the emplny nf the eon-

iiKin is presimiiil to know its ilanijer, traitor fnr the joh in ipie-tinn, or, at

iiiul tlierefni-e, if lie Vnliintarily en- all events, lie iniist have lx<onie fully

^.:i.;. h 'lo is not etitilleil to eniii- riware of it as smiii as he l>i';ian to »nik.

pli , n^'er atteniliiii; i(. In If he liail lieeii mi-leil in suppo-iiii.' that

-I. .. iiia\iiii. \'iil( nil iiiiii preeailtiniiary nieasilies -m h as the ilali-

/
ipplieahle, ('(iitl' V. Ii< tl ^'einiis nat f the s,-n lee reiiili reil

( '.CSS. ('as, 2il series, IHT, lea-niialily neees-ary wuiihl In- taken, lie

.1(1 V. lit II nsST) i:! Out. liail a liii'lit to throw up his en^'a^'ement

Itop ,iere ; servant wlio-e liaml ami to .leiliiie to jio on with the wnik;

I Mine into eniitaet with the knives of a ami suili woiihl have Ih-i-m his proper

i"iiiter wmkiiiL' thioii^'h a slot in ii eonrse. lint, with a full km.wleilL'e of

t.ilile was •lei'ied reeovery. the ilan<:er, he eoiitiiiiieil in the eiiiploy-

' Sl.iiip V. i:itstrrH Co'iiiilim R. Co. ineiit. and had In-en working' in the tiiii-

iis:,:li !i (acIi, -22:1, .3 C. L. Kep, IS.'., net for a fortni^'ht when the aei-ldeiit

.:! I.. .1. I-Aih. X. S. -2.'!; Srnhir v. W'linl happened. A man who enters on a ms--

ils."i!ii I l-;i. & Kl. :iS.'>, 2S K, .1. Q, 1!. es-arily daiiiieimis oiiiphiymeiit with hi<

N. S. l:;:!. .'i .lur. N. S. 172, 7 Week, eyes ojien takes it with its lueompany-
lli-|i. 'Jill: IliillilliK V. (litlloir (IS.'iS) ,'J iri;; risks. On the other liaml, if tlio

HiiiM. IK X, (i4S, 27 L. J. l-Neh. X. S. ihitiL'er is eomealed from him anil an
JIM, :ie<ideiit liaoiiins lietore he lieeomes

Ilic most elaliorale presentment of a\v;ire of it. or if he is led to expect, or

t!ii^ view is tn he fiiiind in the li-.idin^' may re:isnnalily ex|ii-<-t, that proper pre-

i;i-.- of \Vi,r,(ilni V, Ml Iroixililini Dist. eaiitimis will he adopted liy the employ-
/.'. f... (IsTTi [, i; 2 Kxeli Div. .1S4, er to prevent or les-eii the danu'er. and
K I.. .1. l-A'-h. X. S. .'.21. Three viilt of frnni the w:ilit nf siieh pree.iiit inns an
Hvo jii-liees of the court of appeal held ai-i-ident happens to hitn before lie h.is

tlwt no action could be maintained become aware of their absence, he may

I !
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Tliis tlioi.ry is n^w >iip r-. .|c(| ii, il,.,,. .•.piiiilrv ;iii.l its ...!,,|,i

I'<ti.l<-Mcii-> Ia i.1h' .111,. \v|n\.|, will U-. .|.!;nMr,riii ;• ;;77 /„/,,,

«\ui ill 111.-,MM- \vlii,-li liiiw ( -i.il,li-|i,.,| III,. iHw nil.- ill,. IV |,j|.

llM.n- nr I.— .iillriincc ,,f u|Mliiuli. S.,l,i.. .|iMili:;iii-li. '

Mhl..,.,

iiiin
(
rv.'dK .l.rli.iv.l ilicinMJv.'s in I'avur ot' iTiiiiiiiiii; ih,. .,.

'"''•' ' "'Pl">'r ImM... If |„. 1,.. ,„|,i„. ,i,„,„,„„„ to a ,(,
,

."„,.•. .,«.,,,. „l ll„. ,l,„;..,.r «l,i,l, lia-. f„||, n.-,„ii„:; I.. (Ii.i. ,.,. ,..".

lia.l m, thr MM MM- of \„.nm\,rj ,.. ui|| ./,„ i,,. mi.I. ihH I., ,„; ,
•|innnt,,| «,ll, Ul,,,,. I,.. . -l,,,.| .„, fl„. ,„^. ..war., of tlir ,U,u:, ^...,r.Miplnvnirnt, or of Uw h i il„. „.•,.. ,.,i.oii,il,i, it :,,„! fail,".,,'..' ,

.—>irv iMMUiis to |>ivN.iil M,i-r|,„f. hi., tia ...I,. n,.,,.-,.,n for au.j.!,,' . ,,

|.m|MT romv I. lo ,,„it ll„. ,. Iny. „ 1-... > a . io„ a , i-r, a. I., „.;,.
IlU.tll. II II,. ronliiM,,., Ill ;l !„. U ill tl,<- full kli..,\l.,|.',. „f t|„. 1,1 III,,. , ,,,
san... ,H.Mti„„ a. Il,„„^,|, |„. l,a,l a..-..,,!, tl,.. t.alli. «as ,.aiii,.,| „„. ,„.,|
Ml It w I, I, full k„„»l..,|;... .,f i,. ,lan. ,|a,ip., ,„||,|,„„ „„ „_ ,i„

,

jr.T 111 tl,.. t„.~ .nMan..,.. ami ,ii„>t W tl ;,l,l ,„ r to i.., „i,i,i„ ,

lak.ri t,i waiv,. III. , lulil 1,, ,all ,i,„in tli „t. No ,|„„l,t 1,,. ||„,i„.|„ ,i,,,
.Mi|,l,.y,.r t,. ,lo what is 11, aiv for ,.\,.,viv of ,M,:, xi-il.,i,r,. .,,,.1 ,

liH |,rol,.,t„,n. or in ll„. all..r.,aiiv... to his part II an-,., Mii..|il l„ „
|Mit III.. »wvi..'. If l„...onlin,i,.* to lake liy a want of pa.li,.„lar

"
a„ i, ,i,

h,. lM.„,.tit „f tl i,ployii„.nl |„. , I i,|„ ,„„. ,„ his tools 1„. ,.M„-,.l I,

ak.. It s„l,,„., ,, i,, ,li,,,,ha„ta:,'..s. to II „;;,.r. a„.l ,„iio,'i„„,,, ,,

whi,.l, l„. has now full noli,,. Mial tli- tli.. ..o,„pa,iv li ,1,1,. for i„i,u» iniiph-.v,.,- ,i,.N..r iiil..M.l,.,l lo l,i,i,| hi,,,. |-,,„„ ,ia,|...r I,. «hi,.l, I,,.,
..'..'

-,.|l. It is,„iiip,.|,.„t loan ,.i,iploy,.r, at ,.vpo | hiiiis, 'f. Tl,.. ...iil,
l..«st so far i,s ..ivil ,.,„i„.,|,„.,„.;., ar.. iiiiiia.lial.. ,.„,n„;v..r of ,1,,.
,..M,.,.ri,..,

. to invito p..r- ,nH to uo,k for ,l..,t,„,k v, .ni,. «„rU nlhim iiml . .
-.. vhi. I, III.

.i|..ii,„stnn..,.s ot ,|aii;.'..r »„ii|,| l„. all..n,l,..| «ii)i ,la„..,r i•,,,,„.,„ ...ryraM.t..,! ..V want of .In.. ..i,..|,ni-i,„i,.,., nn.hr w hi, 1, „"u,,.
pr..., I lions on thr part ol ll„. ..|i,pl.,y. ,.\,.,„„.,|. Tli.. pl.iintill a, l,i. „
••r. If n Man <.|i,.o.,.s lo a,.,.,.pt tli,. ..in- ,li,| ,|„. ,aiii,.. Tli..v a,,, in ,i u;

kn..«l..il-.. of tl,.. .lan^.. r. li,. iiiii,t :.l,i.l,. ..vo,,|,| hav,. ,|oo.| l,a,l th.-v 1.,,,, „
li,. ..oMs..,!,,,.,,,.,.^. so far as any ,.|aini on ll„. ,l,.f,.,i,lai,t,- i,,,,'.;!-.. i'.ilo •.,i.ip..|i,alion afrainsl ih,. ,.|np|,,y,.r Is ran,-,, of ih,. ilan-.r '

.\l, I' I

..n-'.rn,.,l Morally s,,,.;,; in-, thosn pr,. 1 |,U ,. ',,,., .„,,. ,.
«h„ ..inphiy ni..n on ,lan};..r,„iH work "WlMn. ll„.,-,.f,„,., tli,. ..„;,l,.i, ,.,i „uitlio. ,|o,„^, all „, ,ii,.,r pow..r to oh ,.,,... ,„i,|,.|t,K,k to p,.rfon,i tl„. „„

1.1,.. as
[ ....riainly tluiik Ih,. ..oinpany wlii.h th.. plaiiitiir «a. ,.||..

i
. ,1 i

Itnt It may 1,.. sa„l Ih,. plaintiir wasnnt a-siini.. that tin- ,.|,ara,l. r an.i „,
n tl,.. s,.,vi..,. of th.. ,h.|,.n,lanls at all. of tli,. »,,ik was ,|,ilv ,„i,-i.lr,,.,| „i
I., was on th.'ir pr..niis..s. n..t only on ,.lii,|,.,I in ih,. prj,.,'. ,,ai,l m, it-awful hu-inrs,. hut it may !-• sai.l l,y if th,. plaintilV thoii^jh, il,.., ih,r,'.

th.ir inviladon. as Ii.. was woikiiii; „„. ,|„„^„,r of an unii-ual ,l,.i,..,t,r i,i

..r a ,.oiilra,.tor ..n.ph,y,.,l hy tli,.,n to natnr,. of tl,.. work. 1,.. ,.ii .hi .<\
,1,, tlK- woik in ,,U.Mi„n llo suMaiii,.,! hav.. stipnlat..,! with hi, in.i-l.rnr
Ih,. in.iur\ con plain, ..I of th .

,, . • , -I ,
.ii,iiij.'h what ..onipany to pr,,\iil,. >,imi.. ,m|.|im

(li.. jury hav, fouml to hav,- Ihi.u n..-li- ni,.ans or pi,.,.aulion-. a-aiii-t vi.li
^'.•n..p OP the part of th,. ...inpany: h.- sjl.l,. .hn^r,.,.. or. as h,. „;is l„,i,r
IS t.horefor.. .ntillcl fo .lania;;,.-. Hut lo ji„|.., Hun th,.v wli,ll„i il„. >

Ihi.s r,.avjninra,,p,.ais lo n„, toU. fala- .,iuhl saf,.lv 1,.. p,.rl„rni,,l v,i,l,„„t
.lous. Ihat wliM-h H„ul,l ho n,.L'liL...ri,.,. ,litional pi,.,auti,„is h,. „„..],i to!innoompany with r..f,.n.n<.o tothostato r<.f„..Ml tho task .inl,.-s ih,A ».„.
of thoir pro;,,-, ... nr .1,,. H.ann.-r of ,.„:,- vi,t,-,l. . . . | ,l,i„k li,,,,
dnot.ns their b,i«in,.ss. so as to jrive a panv can in no iom,,., t I., -,,il t,

right to compensation for an injury re- guilty of ne«lig(.iKe. Tlit-y tonJu
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/'. I iiili-f Slitl, s. Ill II,, „t i<( llic Ainrii.Mii -tiilf - ill, ,.,^

><( tl'.' urii;iliMl lui-ii-li llnnn liii- :ilu;i\< Ik, n t:iki II |,,,- .

lllf (•.n-<i|ll. Hit Ik ilii; lluil I lit- -i-l\ Jlllt'-. |(— ilimi i||r;i-i,, , ,

-li"\Mi ti> l,.i\f liiiil kii>i\\li.lm- i.t' ihc iiliii.iniiiil li-k tu wl
illjlirv U;i- diir ')•* llir -: , u llcl li.T t lir niH-lir liH. - i,

iIkiiiV n( Ji .•..Miiii'liiJll Jl-Mlliilil ii.li ,,l ihiit li-L ur iilM.h llii'

t'lHlii-licil l.v llic iiuim'iii.*

S. 7, .'Hi Wi'.k III |i. 2H.1. it i« iiK'iilhniiMl till n(.'iiiii.( M* fiii|ilnv,r /

tllilt fill .oiiii iihimIIk, iiIIvi Illr |iill>li l'iii,/ir /,'. In. iIhTJi ."ill \|,, .;

Illllilll ilf till' li|iiMiiilM ill li\rlr,| ill /,',,,) i( /,. A.', If. In \. /,'.,,;,,,

TIftinilt V. Ifiiilih I Miuilf (|SS7i (,. I! ,-, (diji, SI ,-,(1 ,j; y,,, I,,,. II

IH 1,1. II |)i». us:,, M I,. .1. 1,1 II. :iiii, .-,: V. s„i,iii.,,i /'. r„.
t l»''^. •<

I,. T. .\. s. :.;);. .•i.'i \\v,u. ]'.•]• ...v.. .• •_'Hi. -id i'. s. .\i,|,. :•,.•.(. >.

,"

k
.1. r. ."iltl, Ihi' ji|ilj:i-i III III, iiiiiit- i.f iri».(iii.^i V. I.iiiiiyi illr ,1 \

lir~l iii-liii Ml, nil 1 |,i iiiiii' III' i;iKiii/ I t'liij I :>;| K>' l<. liiii. Il.'i i

111,..'-. I'll. Ill illi' jllll.'- v\ ll.hi'M'l- llli' -I'M ;.'1S; Hiitt, llHi'hiil^ V. ,S',„,(/,
]

iltit H l<i!iiHlr,lL'r III' 111.- li-k »,!» |i|ini I, |\y M.'ltl. I S. W. .'iTs :
.v,,„i;,

llii^ miliar III iHir Hiip|iii.i'.| 111 Ih' ji|.>li V." ./.,/i/iN,,/i (ISil.M |ii r. (
'. \,

lii'il nr ii'.|iiiu'il liy till' iliii-iiiii nf I In, I'. S, Apii. I. till Kiil. ."i.vi

iiiiitl III ii|i|ii',il. 'lliil thi'i >ii|ipii^itiiiii III A,./v/, 1, V. I'riill iN'ii;i
I

\\.\^ nut iiliii'jiiliir iiii'Mii-.ilili i, cli'.ir .'IT'J. '.\1 I,. I!. .\. ;!(;;. ij \
liniii tlir r\lr,i.t~ fi. nil till' iipiiiiiiii. Ill, 111 u In rr thr ^'ImiiiI «;i. m!:i,|
I.f r.'ivvm mill l''i.\. 1,1,. .1.. «lii.'|i is -i>ii iif llii' iii;i..lir', f.iilin, i,, i,

-il mil ill mill' II I,, till' fiillowiii;; »ik'- iliimiy. :\* ri'ijiiiiiil l.\ -tiii

•'""• ciiiiit -;iiil: "W lii'ii' llli .,!.\i..

'i III' tiiic siijiiillranic of tlii' ili'i'i-<lnn of tlu' liii.ini'"i ii'-nlt in mii
of 'I liiii.iiiM V. Ifiiiiiliminim , n* it v,.\* iiiiiliilitv iif tin i'iii|ilii\i , i,, .ii.

iiflrrHiii.i-i fNiiliiiniHl in ViiiuiitiilU v. lo tlir fn.l tlnn lu' vuliinl iii!\

I'liiiicr (x'l' t ,')7". infill), Wn.s iilsii ttiii>i' i i-k-. lint iii i i'«-,ii i!i iin,|,
i

iiiism'i! ill two .\iHt I'll ill M cii^i'^. In pliiil lonlrait In iln -n. I.ui l\

OIK' Ilf tln'«l' it WilS hi ill liowil tll:|t till' l|l'|H>nillllt llrt of Hail 11 , M I,

'

wrvanf I'liiiiint iitovit if. Ih'I'iiH' tlic lii» I'lili'iiii'.' tin- i iii|ili,viiii"it wit

Iia|itii'iiiii.,' of till' ai'iiili'iit, lir liail full kiKnliij.ji' .if all llu' li.lv"
knii\ilii|..'i'. not iiii'ii'ly of llii' failM. Init .\ sinilnr iliHtiini' li.i, l„in
of till' li-kt atli'inlanl it|iiiii tlii. prr- in si'Vi'ial .Xnii'iiran r;i-, .. il,

fiiiniiiim' of liis ill ii'«. I i.llins v ilrfi ii.laTit win nut tli., |,|.ii:iiii!

:iiiiiii (l-<S7i 14 \i.t. I,, i:. I I,. I 1. tir, ami tlir iliHliin,' hI „ ,„iii

In till' iillii'i- till' iiia\iiii w,i. lii'lil III Ih" a^-niiiiiil ion of ri-ks li.i.l. lli.i.t

it liar to til.' aitjiiii. a-i a iiiilti'i- of law. ju rliiu'tni'.

wlii'i'i' till'
I
laiiililV wi'iit on ii~ii,^' i ilr- ,\n i'iii|ilovi'i> of a rilli,i,i,| i,

fcctiv.' Iiiiil.'r alt.T ii'ii'lviiii; a iiioiiii>i> wliiili lia.* tlir li^lit iin.l, i n .

that it sliciihl 111' npairi'il. Sniinl v. to ii-.<' the railioail tia.k .•!
;

.s'i/i« (ISmTi ,S Ni'h So. Walrs I,. \\. paity lian no li^-ht of m.Ii.hi

(I,. I 41."i. Till' rill ri'(tnr-« of the hit- Ihc owni'i' of tlii' tia.k f"i iii'i

tor (liri^iiin w.i.* i{iii'-tiiiMi'i| in I'niiir- niviil in <'iiiis('i|iii,ni'c ut lii-i f."

'

son V. SIririis (IHiMii 1 N'cu' Si. Wah'-i iin,' caiii.'ht in a ih-fi'itin' .n ii"|i

Ii. H. (I.. I H:1. :in ;ln' -iiiiiiiil Ih.'it it |,inl|..||.,| fill;; in ..11, h ti.nl,. .il

WHS iMroii-iil"i;f >
; 'riiiiiiiii\ V. ifiiiii-- wi'iii 1,1 wink ii|ion llii' li.i'k k

li'iiiiiiiiir. \']t'\- ;,' ,i| vii'W was |iii' iN I'oiiilil iiili. His a — 'in j'inii

simialily ti,.' nsiiii of Ilic i'\|ilaiiatiiiy risks of llu- i'iii|i!.iyini'iii i> im I.-

icinarks in Yiii-.nniilli v. I'luurr. Hut if hr hail U'cii iin.ii'i riinti:n I "T
C'Vfn iinihr tin' .ihh-r thi'iny tin' ihii- nwiiir. U nu'/ \. /..,'/, 1"^
"ion is |ii'iilial>ly ciKitn'oiis in vii'.v of .Mass. filM, Is .S'. i:.

:,'<

Ihi' fad that tlii' sni-vanl hail ;;iiiii' mi 'I'hi' ilan;;i'i' w hi.li ai i-i" frniii tl

winking ill n'li:.i,.i' on tlin |iroiiii.si. of that iiii'ii-hamlisi' i» jiilil A's.nw

vepairs. Si'i- rhajiliT xxil,, /-.v/. slats iiK-Iusiiii; tin' will "f :i in-i;

'III till' fiilluwiii;,' rasi'rt th: iii:i\ini cvatnr in .1 Ir,isr,l >:.ii, ir; ,::i ', m

wns rxpliiitly rcfiTiril to as iip(.iatin}» ner that the ti'iiatils iini.ln.vw

to bur the servant's rec'o\ery in an ac- only start the elevator bv standi

^
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aftcrwiirds, tliat doctriiic wiis (N^iiicd ti. ]» ;i|i|>lii-;iMf t,, a ,

wliii'li lli«- ri>k was duo t^t tiic fniidiliun t,( a ])ciifi:iii(iii. ~ii

wliic-li liiid rciiuiiiicd uncliaiiiicd since t.lic servant U-aii u..ik.

yoavs hvUin) iIk- acciilcnt,.'" In a >till ImIit (•as<' it. was lai.l .|..v

wlicre u new risk is c-rcat<>d liv liic int.mdiiciicn iif m-w a|.|.

aftor flu' scnant, lias <iil<ird ihc ciiiiiluvmcnl, and \u- cnnili

work williou? anv ohjci-liun, he is as inncli ijcliarrcd li i an

as if llie risk liad existed wlnn he ijrst, cniered tjic <-ni|.!M\

It would sccin, tl'cri'lnic. iliat liiis cuurl Ini- linaily clcri,,! i,

diatc tlic Kim'ish dix-lriue //( hihi. ('(inipan' ;; :\^\, iii'iv.

377. Doctrine that voluntary action is not inferable, as matter

when appreciation of an extraordinary risk is proved.— ,;.

Kiitfi'loin and lirilisli Citlmi'h s. - - \Uvr an cxI rannlinaril

tractcd and oialMiralc di-cns.-inn liv sonic cf t!ic alili~i <^'i the !

jndjics. it has at lentil Ihcii linallv scillcd tlial, in imlci- i,,

tlio dcf. n.s<' eniiii)di<(l in tlic inaxini, it is n(i'( --arv ti> do <<-\u

more tlniii to jiruvc t! tiic servant knew ut' and j.iviieii.!

risk from which his injurv n^nltciL

This doctrine is po-silily rccoi;ni/rd in an <'ariy Sculrli ca-^c

was aft<Twards declared liv the IIoii.m' of l,ords to iiave Ihvm i

decided on the facts.' I hit the lansuai-e used was, as is .

rfcciit ilc<'i^ii.!is U to liold tli.it. in ro- sti;i|i. 'III,. iii:i\iiii w:is not mm
pant ti) (laiiu. IS ^irnwiri^r lint <il" till- iMii-i- in lli.. c>|>iiiii>n ,,f tlir iiiiimh
tcr's iicf.'Ii^;iii(c, wliicli arr lint lovncil tsiiru Iti.ii. .1.. in a lcii!;U,\ ,l|.

liy tlic iiii|>lii'il nintiait lii>(»rrii tlic jii.lj;iiiciit. ai'.'iinl iiii tin. ;i--i

inastcr ami scivaiil wlicii tin- service ilial tlic rijrlils nf tin. pljiniiil
was iiiiilcrt.ikcii, it is a c|ii..sliuM of fa<-l ti|inn tlic i|iic..ti(iii wliitli.r llir

wlii'lliiT a servant wlin \vcirl<s cii. ajipic- was ,;il,i,x, and tic cnii^hliir.l tl

<iatiii;r tlic risk, assiiincs it vdliintarily (|iic-.li(iii, in \ic\v of tin f.i.t tl

or cniliiics it hciaiisc lie ||.,.|s con- risk IlkI Ihm'II siipcrail.!. .1 In t

strained Id." The learned jildfie .iddeil plcMiient, was for tlie jniy to
that he was nut .iwaii' of an\ ailjiidica- mine.
ticiiis in MassiclmscMs wliieli were iii.<'- 'III Snmil v. I'diiirit.n i|s:;:i

I'ssarily iiieonsislciit with the "jiist ami Se^-s! ('as. 2d series. I'.tll. uli.i.'

reasonalde dcMliinc" of Smilli v. /;.;/../• feiidaiit was hehl llatde I'm :i .|.

(sec S 17". ni>t.' 7. infra), althoii^'h dif- systciii in lilii-tin;.' whieli 1,11 iIm

fereiit o|diiiiiMs had lieen e\pres-< d on man an iiisiillliieiil inteiv.il to i

the point riileil In that iMse |,y eminent place of s.ifetv after the si;.'iiiil

jildfies. iKilh Knjrlish and .\nieiicaii. the (har.'c. jxiril .Maikcn/ir ivi

'(iVdhti V. .S',,»//, Ittisliiii Uiixliiiht that hi. dill not sei- Hiiv "inn. 1.1 1

To. |ISI..'(i l.-,s Mass. l:l.->, IT I,. H. A. porting' tlie 'indiii}; of llm In.v.i

1(11, :1l' N'. K. lllll (servant ikjiii'il re^ iniplviii;.' that 'lie idaiiilill h:Hl ii'

eovrry for injuries caused l.y the want siilhc'ieiit cx|>ei!ili,iii to i-.i|,e, ,\

of ^niards upon a run alon;; whiidi lie. should he tlionnjit lliat the iiLiyi

wa-s employed to whi'cl <'oai). li-nti ,ioii /il in jmi'i. runU :i|i|ilv.

'(•iiiiiiitin V. Wiislihiirn cf .1/. Uf,/. I'ln^'li-h of that." said the I.' uni'il

Co. (1H;I.S) 170 .Mass. 7!i. IS N. i;. lilTil. ••would just he that, il ilie |i

Compare Dinis v. /'(./7i..s- (IHliSi 171 wished to Im. killed, wliv l.i liiiri

Mass. r,m, 17 I.. K. A. 17l>. .".l N. K. liut i am afr.ii.l th..t'uii; Imi.

'iO, where n servant was denied reinv- Suppose that the piii^inr li.nl '

cry for injuries caused \,y a di.fedive up to the blast and sal diiuii i
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Ijv tlif* i>iissii!Z<' qui)t<il in tlic note Ih'Ihw, nitlicr iicliiiliiii5!, ntid iimn'

than thirty vcars clapscil boforo tlio tlicury tliiis vii^iicly liintcil at

v.ib iiiliiiilcd hy any Knuiisli judj^c. Tlu- dccisiun rcf<'rr<'(] to was,

1mi\v(\(T, caiv'tuily liniiti'd to the jioint, tliat voluntary action is not

iiivc-.-ariiy dcdiicil>le from tlic servant's knowledjfo, if tho injurv

wns ciitised by tlio master's bn'acli t>f a sjHfific duty imposed l>y

>;;it,iite for tlio i)rol<'elion of tli«^ servant." A fow years aft<,'r\vards a

-imilar doctrine, devested of tliis restriction, was proj>iuiid(>d in a

I'.ii-sintinu: opinion delivered liy Mellisli, L. ,T., in a cuac where the

;iit,ion was hr.niiiht hy the s -rvant of a exintrnctor against the railway

I'umpany by wiiieli the latter was omploy(Hl.^

tnp of ttip cliiirfio. it could scarri'ly be
pKiiliil tli:it Diiir (tlic forciiiaTil was
,!iiillcil tlicn to tiro tlic sliot. an<l say

•liat if tlic pnisiicr wislicil to lio lilowti

ii|i lie '-lioiilil lie ImiIiiIi,'0(I." 'I'liis ca~c

M.H nlicil ii|ioii liv l,<)i(l Watson in

S:,:ith V. li'iLrr ( IHIM ) A. C. .Vi:,. t!«t

I,. J. i). li. N. s. (is:i. •;.-> I.. T. \. S.

V,:. .:. .1. I". tilKI, 4(1 W.clc. I!c|). .11(2.

\vlio cmi-iilcrcil lliat l.onl ( 'laiiwoitli.

iillliciii:,'li lie did not refer directly to

th* ni!i\iin, must tiavc approved of the
rcasoniii;; of flic Scoleli <'oiirt. as lie cx-

|ircsvil the opinion that the dcei-^ion

»a.s ju-itilialdc. in lim Inn's Hill i'mil

I'n. V, Kiid (is,-,si 4 .Iiir. N. S. 707, ,\

.Maiq. n. L. ('as. iW).

' llriUon V. (liiiit IVVs^rii CntlDn Co.
I1S72) L. R. 7 Kxeh. l:ill. 41 L. .1.

Kvch. \. S. !l!). 27 L. T. \. S. 12.-., 21(

Wcik. Hep. 52r), where the |)laiiit IIVm

il«f<lciit was ran};lit in an uiiprote<leil

lly wheel while jircasinpr the l>carin;rs.

The reiiions nf the jiidj;cs are rather ob-
sdirely slated, and the <lillieiilty of as-

oiTtaiiiin^' I heir precise point of view is

iiicrensed l>y the fact that the lan;;iiaf;e

iivrilied to tlicni in the l^iw Reports
ililtiis ill sonic important respcHt^ from
lliiit fiiiiiMl in the l,aw doiirnal. In the
fiiriner the jiist >f the ar^Miiiicnt of
lliiinnvell. r... is _;iven as follows (p.
13T); "It is fiullier contended that at
any rate the deceased knew the danircr
lit will as his ciiiployer.s. That may lie

'I'liiMfiil in fact. . . . Assiiniini;.

Imwiver. that he did share his employ
irs' kiiowliHlrre, it miiHt Ik- reinemhi'red
tliat till' lialiility oi tho defendants lii'ie

i' licit at coninioii law. hut hy statute.
IV' are in default to U^fxiii with, and
tlic iiiero eireiiinstancc that the deccascil
I'litimJ on a dan;;croiis employment
':'«s not exonerate tlicm. unless he
kiii'W the nature of the risk to v»|ii,!i.

in toiiseiinence of that difaiilt, he was

exposal." In the Tjiw .Toiirnal the last

sentence is r(n\sideralily expanded, and
appears in this form (p. llll ) : "Mere
the plaintilV is not placed in the dilem-
ma which aiiscs when the action is for

a hrcaeh of n duty at coninion law.
That dilciiiina is this,— sillier the dan-
},'cr was olivioiis or it was not. If ob-
vious, the servant must have known it

as well as the employer: if it was not
obvious, there was no iici;li;.'ence in the
employer. That dilemma is not in the
phiinliir's way heri', for the duty is a
statiilory one. If the deceased ilis-

pcTised with the performance of it,

knowin^j the duty and know ill}; the dan
f.'1'r, I think he would be 'volms,' but
not otherwise," In the latter report
Channell, 1?., is sjiid to have exprisscd
bis a;;rc<'ment with llramwell, H., as to
the distinction which he drew belwwn
an action on a breach of a common-law
duty and an action on a breiuh of a
statutory <liity, and to have added: "In
the latter tase, if the plaintiff rushed
into the dantrir with a full knowhvlfje
of it. he could not maintain an action
for nef,'li;^ince: but in the present e-ase

the deceased fplaintilT]. thoii^jh he was
mil IIS, in the sense that he was at lib-

erty to accept or reject the employment,
yet he was not volrn.i in the sense of
Indni; iriii'ty of contrihiitory ncf^li^enee.

If the s. rvaiit. fully aware of the dan-
•reioiis nature of the employment, was
induced to accept it by a liifiher pay,
then it is clear he would be voliim."

W'mxUry v. Mrlrnpolilnn Dixt. R.
Co. (IH77)' L. R. 2 Kxeh. Div. (C. A.)
.!'^4. 4(1 L. .1. Kxeh. N. S. 521. "Is it,

then." asked the learncil judfTO, a nec-
essary infcieiiec in point nf law from
the ta<t of the plaintlll' liavin2 worked
in the liii.nel tor a fortni'jlil. without
iii;iklic_' any olijnlion and without
abaiidoiiiii},' his s,.n„.,. „itli his master,

I
; ;

jlji

iiiiiiiiliii
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Tlio fart tliat tins i-,\-n' was ilccidcil only Uy ii liarc iiiajnriix m

justices t" twi) jHissilily ('X]ilaiMs to suuw cxlciit ilic nii| , ni

t.iic (|ii('sti(iii ii'ii ycai's lat/cn in tli<' same ciiurt. I'lit tlio main

wiiv aiiot.licr (lisciissidM was ini'vilahlc was liiat, durini;- iln-

vcninii' ])('ri(i(l, tiio <'iuiil'iytrs' lialiility net liad cunu' iiiti' tmi-

it was necessary to ilcti-rniino liow I'ar, if at all, tli<» ililV

a.-suin|itioii of risks was oikmi to the iiiasicr in actions liioii:;iii

tliat statuLo. 'l"li<- coni'liision of tlic court of appeal was \\,i\i.

servant was, liy tli(^ worils of tlio .statute, put upon tlie sanii t

as a stranp'r. lie could no lon^iT Ik- deharred tmni recoveiy

around of an implied aiireemeiit to assume the almornial ri-k

cjiused liis injury, lait iJiat tlie princi|)le enil)odied in the iii:i\i

still a'ailahle to tlie master if tiio (-vidence was such as to vi\

applicaMe.'' If the jndi'.ment in the case referred to lui'l -

thei-e, the diflerenl iai ion «i the two defen.s<'s wotdil have linn

ailvantaae to the servant, for the r(>ason that, under the e.nl

<'isions, it was, for jiractieal pnrjioses, a matter of iinlitl

iliiit ho fonsrntcd to tlio oninpnny's run- tn riioly litllo njiiinl for t'i.> -:

niii" tlii'ir triiiiis ns ii~m:i1 witlnnit t:iU- the iiioii wlio -<'1:i|k' tlio striil-.

in:r iiiiy prooniitions for tlio s,ilVt_v of tlio oiiil of n forliiiLilil tlio man wIki

workiilin in tlio tiinnol? In my opinion tlie str.'ots is novliirmlly run

it is not. Jn tlio tirst plnoo. it is by no the caliimin An action is Inn

moans oortain that the plaintilf. an or- tlio ooiinty . it, ami tlio •iilmi

,Unary Iirioklayor's lalH)ror, unilorstooj in lii< dofi'iiso: "»dn kimA ri

at all what ttio e\tont of tho risk wan of (liivinir. yon hail soon iiir 'Iri'

whioh he was riniiiinp;, or what the pre- fortnight. 1 was only <lri^il!L'

oaiitions wore whioh wore riasonalily UMial stylo.' '^os, hut your ii-n

ni'oossary. In tho next phioo. a^^siiiinn^' of iliivin;; is a very noL'liijiii

that ho dill unilorstanil what the risk anil my liavin".' soon ymi ill

was whioh lie was riuiTiin;'. anil that h<' n fort!ii;;ht has nothintr to 'I" >

know that the workmon in the tiinnol It will not he diipiitoil thr > r

wi'ro not roasonahly protooloil. it soonis tlio stroots in tho oas«' I Iijm- -

to mo it wrnih! ho oxtro'iioly unjust to is oiititloil to maintain hi-i aili

hohl that he wa.s ohli;roil oillior at once in ikv opinion his oa>o ilms ii-

to ipiit hi- master's employniont, or el-^e from the ease wo have to ilri

tfl lose his ri,t;lit of action atraitist tho there In'in;; no contract lMtv\i-.n

r'lilwav company for no^rliL'oiitly run- fomhuits and the plaiiitill' an

nini; fiver him. "

I tliiiiA ho is ontitlod than hotwcen tho caluiiaii a

to sav: 'I know I was riiniiiiiir frreat scraper of the stroots. On I hr \

risk, "and <lid not like it at nil. hiit I am of opinion that the i!i.li.'i

conid not alTord to ^'ivo np my irood the court hclow oiiylit to I I

place from which 1 ^'ot niv livi'lihood,
' 'IhonniK v. Qiinrli i nntim ,]•

•ind I supposed that if I was injured hy I{. IS (^ It. Div. (is:,. M; I,. .1. >;.

tluir carolcssnoss I should have an ac- r>' \,. T. N. .•>. .'i:!?. :(."> W^il;. II

tion afiainst. the eompany, and that if ."il .1. 1'. .>lli. The doctiiih' I

I was killed my wife and children plained sooiiis to have In in n '

Aould have their action also." Suppose l>y the Scnl.h loiiit o si-mmi, ii

this ease: A man is employed l>y a deoiilod two years pvcvimi-l'.
. 1

contractor for oloansiii}: the street, to v. Mitrliiiiuiii ( ISS.'i) \1 Sr. Si

scrape a partii'ular Nticct, and for the Itli si.rics. SIO. lint tlio 'lui-

spaoe of a fortnitrht he has the oppor- not actually turn upon tlio ril'<

tuiiity of ohsoi villi; that a partiiuiar ma\ini. nor was it .spcLi!a;i''y :

hansom cahman drives his cab with e.\- to hy the judges.
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wlirthlT tlic ciTccf of tlic <'\ iili'licc Wil- Cllll-i' wil li ivf,rITlicc 1

1

ilic cciii-ciil iiiii of iiti iiiiplicci 0( 111 tract or with n-l'i r.'nrc i.i \\n- m.-ixini.

Iiiciilicr event it. wa?^ a ]i( nniiiti.rv iiitVi-iiicc <<( law iIkiI ilic xi'sant

(•nil

lirllilc

Ill ii'it r((M\ci' for an iiijiirv cau-ii-'l liv a whii-ii he ccimprc

. ti niiin. Htit i; n. I.. .1. I w iih wlhuii !'

cuiiciirrcd went 11)1 tu .1 raw till' vc-t\- iiiiiinriaiit, ili-tiuei K^n

tl,.it. altli<>iii;li iiic s<'i'vaii I's k nnu i.'.k tl ic n-K was a nini-iu~:\i-

liar to liis act.iiin iiinlcr the tlumy nt' an ini|iliri| aurrviiMiil, it \va-

clv evidence tendiii" to -1

(' I lieuhcr

if the reinai

master was

iiiW lll> aece|itaiin

fiirceil t4i relv nimn tlii

if Ih

lllh alile jiidunien; m wlurli tin- riiiii'i|ii inn nt tin

iriiiin

til

;!Vit of tlie maxim was exji dr. SI. I V cniiilr

)7'i, note ;>. .v((//;v As tlicri' stati'd, nincli nf the lanuu; d h

the l.oi-il Jll>tice.s (see note 11, tu the prc-ent s<'r!iiin) ereatrd

lsl|i]i hen ion as to til •al seojie of the doctrine |ii'o]ioniidid, and

tlic [i.isition ot the court of a]i|ieal reniaiiie •iiK'w lia t oh.cur<' until

iJic rendition of another decision a few moiiihs later."'

tint •

Mile l<ii(iwlnl'_'o of tlic ilan^riT will iii.in of the stiiMr tlnit tlio Imrac wns
tlicrc iiiiKl lio nil nssciit on tlii' iiiisnfi' to ilrivc. \vli('ri'ii|inii tlir fnniiiiui

|i;irt iif till' woikMiiin to iiiri'|it tin- ri-k. siiiil: •Vi 111 111 ilrrni' liitn ; .ir il. if

itii full ii|i;ir('riitioii <if its cxtriil, any .irciilnit li;i|i|ii ns. we ( iiMMintiLr t In

•III.tiiliriiii.' jliiiiil til.' uiivkiinm witliiii llii' .•iii|ilci\i'n «lll In. ri.~|Hiii-ilili-.'

Yni iiimilh v. l-'rann- ( ISST I trial \\uVj.i- thoii'^lit In- wi... IkhmiiI liv

ili.iil,- Unit

Ai-rv luv iiijarii's.

1.. I!. 1!1 (,). 1!. 1)1 (•i47. i;. I,. .1. 77..

II. li \. S.

I."nl IMiiT.

'M\ Wi'ck. I!rp. -JS.!. per II iric lull I.I 1..- Tl.

siMtiniMii/iii;: the cllV.-t ..f ciin-cl 1.' ki.k ulii.h (111. iitiiiiiliir

'//'"i.i.iv V. (JiKtrtrtitntiiir. .I f

Til. kiiiiiiir iitilli'.l to riM'.iv.T I'f III.

oiiii t 111. :in

ml .if iipp.

iiMiil. 'I' w.i in.-miK'i-

il. l,..r.l IMii iiii.l

mill-- till' .•ircmiisliuii-.'s wimp siicli as f.iiiilli'V. I,. .1.. \m !.• .if a .lill'i r.'iil .ipin

1.1 vv.irniril a jury in .•.mi ill'' to tlio cm- i.ii iliili. 1..1 1,. .1.. il p. nil. HI of

<|||-iiiM Ihiit tli(> iilaiiitilf fr.'.'ly nml vol- \\li.i-<' .ipiiiinn liii< ln-cn .piiiti.l in ij .'!7

iiiiliirily. Hitli full kii.iwl.ili.'.' of tlic in

tiiii' atiil cxti'iit of till' ri-k lie ran. iiii-

I'lii'illv aL'ii'i'il to in. iir it.'

i;-l!

I.,ir

I*.T l...ril in.'iitiii!

<iif>i<i. 111 1. 1 that till' niaxini ua-.

till' iil.iinl ill
'-. .'lain:. I'lmi-

l!ii in-ltii.li.in pla.-r.l I

i.T III till' sanii' cas)'. (Tliis stal.'- till' I'ial ju.!;;.' iip.iii Tliiinnia \. (Jum-
(in- /' ini'iiin lati.lli'V, L. .1.,iii.iit was adopted in Osln

t/rm .( V. If. A'. Co. flSSSI I>. H. 21 (.». priiiripl.s laid di

I'.. Div. 21i>. .'tT li. .1. i). li. NT. S. tils, no ilmilil to li.' a.

.ill I.. T. N. S. IV. .-iti Wck. H

.>:; 1. 1'. snii.l

I.I: Till

in that
iili.l I.I f.ilt.i .1:

cp. H0!l, an 1. if 1 1 Itil.'lv r.itl-

.iir in tlii'in; lint it i-. imt. in ni\

T! i.-lion in rarh oa vt li. lull, .ulli'it 111 II

ipi

i| that .-a-i' a- d.'

ii.il -imply wlii'tli.T till' pl:iintiir kiii'W .-hlitiL' Ihi-. Tin- fa.t-. thi-ic ainl tin

iif till' lisk, litit wli.'tli.T tl ic ciniini fa.l- ari' Tiiat.'iiallv .iilliT.'iit. In
>l;\iiii's ;ir(' sn.di as ni'.'.-^-^arily t.i Irad Tliiiinas v. i^iini It i imiiiir tlii' fails
In till iii.In-iiin tliat tlii' whole :i-k all on.' .v:iv: lli.'i'e was i'\i.l.'n.'e that

s Miliiril.irily in.iii'i.'d hy the plain- tli.' plaiiililV .,/.

till.' IVr i.iniH.'V. L. .1

»-v. and nut ni.' i-K

(p. (ilill .if l.a

in till

In ).

IW IJi'p.llls) .

iinse.l li

he was not even iliieitrd to ilo

iliat le.l til his injury: li.' .lid il vol-

.' was'Ih v. I'liuiri' the itijnrv iintarily. .if his own a.'.'.n.l : tli.T

IV a VK i.iii> li.irsi' hon.jht n.i

I'M-ral years after tli.' plaint iif h:iil e

li'li'

• i U lllplin ineiK.

.,/, till

111.

jivti'.l 111 di'i.in:,' hi

Vol. I. M, i-

T(i

that till

Lint

ilaiiitilV was

e evs.'iH-e ijt iia te^i'iiins to per-*(ins eii;ja

ill .l.'feetiv

L'.'.i

e or

in the or-
II' tniili'ii.e uas that the idainliir oli- diiiary eonrse of their einpliiyinent : the

in. and lol.l the f'lre- plaintilV ha.l never eoin[ilained of it;

~r,;!.
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Diiriiijr tlic next fiiiir vcnrs tlio (li)ctriiic flinsrstMMislicd w^m
ill Severn I ciises," juiil w;is lljcn liii;illy riilitieil liy ii iii'iii

ill a (ieei^il>ll, Ihe clTet-t of wliicll. ln'oii.llvtlic House of Lord

(lie iiijiiiy w.-iH till" result of a pure nc-

ihl>tit; .'iiiii the rnsc niiylit well li:ivc'

Im'cii ilc<iiliil oil tli;il •_Mniiii(l iiloni'. Ill

till' pii'-ciil cii^i' the lior-a' H.is viiiiiii'.:

the |.liiiiitiir ttjM r(iiist;iiilly i(iiii|il;iiiiiii;.'

of it to llic <lcfi'iiil;iiits foiciiuin ; the
foiciiiiiii toM tlir pliiiiiliir 111 j,'o on driv-
ing' it. 1111(1 till' phiiiiliir ili.l so rallirr

tliiiii Mill tlic risk of dismissal ; nor is

it |Mis>il)le to rcniiril tliis ciisc aa one of
ncciili'iit. I'lidcr tliis(. <iiciiiiist;uii'('s.

till' qiH'stion is wlicllicr tlip plaii.tiir

with kiiowliil-.')' anil iippiciiatimi of
of botli tlic risk ami tlic ilan^rcr vol-

untarily toi.k tlic ri-k upon himself.
The jilaiiitiir was not cii}:ai;cil to iliivc

vicious horses: ami the eonveisatioii
with the fiiK'iiiaii. tlioii;;li not ctiiliiKO
ayaiii-t llic ilcl'cn.laiit of any pionii-e
hy him to take I he li-k. is. in niy opin-
ion. ailiiii»-iMc to e\plain the eor.iliiet

of the plaint ill', anil to rchiit the iiifer-

eiiee that he voluntarily took the risk
upon liimsi'lf."

Lord Fsher. while he agreed with
these vie., in the ali-traet. eoiisiiiered

that, on the f.iets. Tluiniiin v. QiKUlrr-
iitiniif had lieen wronirly decided: "For
myself. 1 cannot lnlp thinking' that
whcthir or not a wnikiiian has voliin-

taiily a;.'rccd to incur the risk of defect-
ive iii:i( hincry is a ipiestion of fact, and
th:it. in my opinion, would have made
the decision in TIkihiiik v. QiKirtiiiiiiiiiie

wron^', for the majority of the jmlrrcs
I hero took upon tlicnis<dvcH to decide
tlip question of fact, whereas in my
oiiiiiinn Ihcy had no rijiht to iW'idc it";

the iilnio^-t they properly could do was
to send it hack to the county court.
Tlicy licld in that case th:it the facts
were eoiiciisive to show that the plain-
till' did voluntarily— in the sense in
wliieh they iindcrstood the word—ac-
cept the risk. This revives the old dif-
ficulty as to contrihiilory neijli^'iiice in
<-ascs of railway accidents. ... I

have always piotesled that it is not for
the jud;;e to say wlicihcr or not a plain-
tilT (or the (leceased in the ohm' of
death) h:Ls Ih'cii j,'iiilty of coiitrilmtory
ncL'li^'ence: he (the jud:,'e) has no li^dit

to hold that the evidence of it is loiiclii-

sivc: it should be left fur the decision
of the jury.''

'A judu'C i^ not jii-iincd in uilh-
drawiii;,' the ease from the jury unless
the c'.idciMc can Irar no nlhcr i-dii'-l i iic-

tion than that the !H>r\aiit thoroi'-hlv

iinderstooil the risk. (»/-.< \

i(.>. It. 1), isiiii) Ii Times 1,. i;.

The ma.vini is not a liar to II

V here a dcl'cctive macliliic »;i,

upon the eomplainl of the p!:ilii

he was told when he r.-iiim

that it was workiii;; piojurlv.
V. Iht.n:, ( lHH7i :t Times I,. |;.

•'.Mere knowlcil;,'e hy the \

that a risk woiihl he run l.y liii

enoiifih to deprive him of the
iciincr. There must Ih' a 1

eomprelieicsion on his part of I

jrcr and the risk, and a voliinl.ir

tiikimr hy him of that ri~k :i

;.'er." ISiiiitkr V. Hnmsili n (
Isiu

T. .V. s. •JS7. r..-. .1. 1'. -.'ly.

Where a scr' lit was killed In

from an iiniailed platform, ti

held that his cunt iniiancc nl tin

with kiio«lcil;;c of the li-k in-

lindiii^' that he was willing,' In n
that ri-k. Cliincli v. l/i/,/,/,^

I). ISSII) .-> Times 1,. IJ. ss.

As to the ease of llihl.l, !,,, \

rill,- (l.SSTl r,. 1{. ]!1 (,l. Ii, Div.

L. .1. t^ 1!. .\. s. .-)(ii. .-,7 1.. r sM WCek. Hep. (i;!, 51 J. I'. SJ.>. s

ter NXXV.. jllint.

A tiiidin;; that the servant kii

the floj; in which he eaiiL-lil 1

was not packed is not coiicln-.i\c

him. LiMiii) v. ('(iiniiliiin I'.

( ISS!)) 18 (int. Hep. .-lit. i Ailiiin

Out. App. I!ep. -Jtl.t, but the m.\\

not referred to )

.

The mere fact that a servant <

object and refuse to take llic li-

he Ih'coiiics apprehensive thjt
will result from the system a'li'i

doiiii.' the work in hand dur^ m
that he assumes the ri^k. M"'
lltiiiiillon Iron Forginrj Co. il-

Out. I'ep. ,').').

See also Unlemnn v. Mnffult
\V. W. & A'B. (Victoria I Hi.',

note n, infra.

\\ here a servant of one of

contraitors eii^afied in erect in;,' f

in;; siill'ered injury thmiiL'li tli(

U'cnt manner in which ariolhiTO
contractors carrieil on his v.ul;,

lion ajraiii^t the latter cmil i.n im
ncccs-.;iiily haired hy the iii.i\

cause the injiiiea servant luid ii;

U' pmlccteil from daiij;ei, ami \u

on wiiikiiii; after his rc<|ii.'-i Iki

refused. Tlinissill v. ll'Ui,\ >. ,',,

h. 1!. 20 (l 13. Div. 3.-)!'. .-,: 1,. •'
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iiri 1,. I;. :i,;'i

rllitir \\;i- ^tM|.|,t,i

'
till' I'lili'iliir. .i|i,i

ln' n-iiiiH'.| «,,,,,

|ii'iiifiiv, «.,,.,,

inic-i I,, i;. ;,.,:.

I>y the ui.ikiiMii

run l>y liim j, |,,,t

111 of the li^'lit !o

1m> a tli.irMii'ii

pint (if the ilaii.

.1 viiluntjiy iimlfr-

ii! ri~k Mill! iln;

nihil ( Isiuii i;:! I.

- kill.'.l l,y f,illi,-

ill'drrii. the nmit

IIKI' nl till' <t'r\H-

II' li-k jii-iiiii,!
I

illiii;: to riirinnii.r

\liiil<l'll ('.'. !:

!. .ss.

U'lilili li II V. Crnn-

»,i. Ii. liiv. 42.1, v;

">7 1-. 'I', .V. S, :'.,<

I. I". SJ2. .,.,. ,1;,,,,

scrvniit know tliat

(MllL'lll lli* tn.>'

(lllli-|ll-.iM':l.::ii;,.'

iiiliini I', a. I'.,

W. I .\ilinn,.li,i i:

lit the iiKiviiii w [•

I scrviiiit lines n"t

iikr I III' li-k '.liu'C

iive tliMt ilaiiL'cr

v>t('iii ;iiliipli'i| iiif

ml iliii'> not s!iii.v

I'i^k. Mmlil,;, V

II,' Co. lls<!i| 1>

'. MuffiiH d'^ii"

aria) lii.'. § 3v:.

if 0!iP of pcvcral

(M'ri'liii;,' a biiili-

liiiiiiL'li tlie ni'jli

iUlnl !liT of lii'-

liis M.uk. an a

colli l;lr|iir i> !!':

thr iii.ixiin !''•

ant liii'i a-ki'il tu

^I'l , illiti ii.l'l ;J" I'

r,',|ii,'-i luhl '•';

1,1,1,1'. ••! '!-"

•):'. :,: I,, .i. '.'.

«
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U tli'it tlic mere facf of tlic .-crvaiit.'s litiviin; ciiiiliimcil tu workiiifj

willi ii know lcil<;c of til*' illMlnrilial y\ wliicli caii'i'il lii,- iniiirv iloc:

imt, iiccc.-sanlv Jill 1 as a iiiati<T o| law r('i|iiirc ilic inlVi-ci ilia:

II' iiia.\:iii, to111- liad volniit;ii-ily coiisi'iili'il, williiii llir luia'.iiiii;' of t.l

ii.-.-uiiic that ri,-kJ

^. S. 347. .la L. T. N. S. 344, Wl .1. P. wliidi at fiiiic- wniilil sHiiM' »»<

In Ov/,i.)'/ Imiihiti ,0 V. ir. /.'. f'l

lliat tliiy |i:i--i'il nviT lii~ Ill-ail. I ini' m
till lirnki !" Vllill'

IsvSi \j. I!. 'Jl (,t. I!. I)h. -Jiill. .'i7 L. .1. ill tlir sHml'. ami till upon tin' plaiiilill.

II. I!. N. S. Ills. ill I.. T. N.

Wi'i'k. I!i'p. H<l'->. '^l '. 1'. SiHi. II railway ^.'I'oiinil that tliis -yilcin of liamll

:il) 111' soiiulit til rrcoviT llama;.'!'- on tlir

tlic

Il-SIMIL'I'I" "as
I'

il,-r III n Itiiilit of it'

iiijiiii'il ill atti'Miiiliii^' to -loiic- witlioiit taking; pii'caiil imi'

il -tip-. nil liiiii -<> tliat 111' iiilL'lit im

Till' coiii'l laiil it ilmvn that u ililinilaiit plaic of -afity wliilr tlir lioi-tiii!.' ua* in

lilt Slll'Ol'Cll ill It of

till' ;;riiii'iil tliat till' maxim is apiilira-

l.li', iinli'-s III' lins I'itlii'i' liail a "

on pio'_'i'i's- iiiiliiali'il iii';.'li}.'i'Mi Till

iliii'li it was a--i'i(i'il that
.I'll.' IMIM-ll it •.hoiilil ha VI' Ikh'Ii 1,'i'a iit.'il

of fait ill hi* favor, or all thi' fait- aii' -i-liil of thr -lali'iiu'iils of thr plaiiitilf

I'fnil till iiirt, so that it is ii

to ili'i'iih' it. iithi .1,

I'O-i h

ill :

i-i'If.

'1 IliiiiU that the jml^rmi'iit of I!

-lillL'illL' till

prakniL' ( f till iiprration ot

-loMl'-< OVIT till' Il Is of
ivM'll, 11,1' wnlkl 111' siiiil tii.it it wi not

I.. •!.. in rill IIIIIS V. f^llfllti ati'. iiml fli.it whi'iii" hi' ha.l siilli-

tl 10 \10W >v hirli 1 taki'. that llio iioiit wariiiiii.'. or saw it. ho trot out

!iia\ini. Viilriili 111)11 /il iiijiiii I. ill! it till Thi raii^' foroiiian loM tho

ly to sui'ti n oasi^ as tho piosiiit. If woikmon to ^.'ot out of tho way of tho:i|'l'
.

it iliil. it woiihl f.'o to tho root ot tlio lia- -loiio- Hiioh

liilit\ nf all .sons who woiihl othor- phiiiitill' -aiil ho hail 1

iTo iH'in;,' slim;;. Tiio

viso lip liahlp to piovi I inn -OS a t till

hoi'M loll;; l'lloll;;ll

iirK to know that it was ihi

life niaoliiiierv'. For instmno. in ;;i'roiis. iiinl anothor wuikiiiati ill hilt

the oaso of a sta;;o coaoh. if u p: hi hail I'liiiiplaiiioil tli.it it

that Olio of tho ho: -s i* viiiims, ilanu'i'ious praitioo. .\ iloar statoinoiit

if tl 10 ration

iil>-ti

all' ami olToot of this iloii-i ho hoiinii to stay at homo ami
up his joiiriioy. or if ho fliM's not ilo so.

Ill siilVirs injury, is he to loso all loiii- ilisi'ii--iiiiis of tho m ivim hy tho jiiil;;('s.

I'li'.l fr til o moro ;;i'iii'i'a

ilv; The
ply

no oonsiiloratioiis

tho oasp of a railv

ihl is I'ontaiiii'il in tho I'olloi

It Liiiil 111 I'll':

pa- 'if

to mp that tho wholo ililliiiilty in Law Itopoits

iipiniiin I p. 'Ui'l o f till

Whati
out oasp arise- fr tl le answer if tillIP omplovinont wliiili tl

till' plaintiir to a ipiestimi put to hiii

I
"

1 nil iorlakos.

tho ila

IP eiiip lovoil

Ml-—exaiiiinatioii lieiii'4 too mm h ro- not to ho inimlioio

-t thiiii is certainly

I the rik of the eiii-

Wluit lip meant was that ho plover's iiei;li III till

ime ilaiii'i'ithere

the sti'ps. anil that it

iieation or
ii;; I'liliaiii It of ila rr thi'iol'V i'ii''i'ii-

I's iloroil. If. then, tho einplovor thus faiU
to hi I'ful. hut ho thoii''ht ho in his ilutv tc Is till' Plliploveil. I llo

iilil L'l't ilown safelv with the assi-t- not think that heeaiisp hp ilo not
.11111' nf tho hanil rail. The only ohanoo sli'ai;;htway refuse to eontitiiio hi- -erv-

liir till' ili'fomlants was to show contrih- ice. it is triio to siy that lo' is willi,-;;

iitinv no ;li^";i'lii'o on tin

plaiiititV. anil this thov liav

part of the that "is ciiiployi-r shoiihl thus act to-

failoil to wauls him. I U'lii'\'o it woiilil lie eon-

trarv to fact to as-crl that he either in

.^|/n7/i V. Itiilir [IS'il] .\. ('. 3J.-.. CO vitcil or a-si-n

I.. -1. <,i. 15. X S. t)S3. (!.-> L. T. X. S. 4(1 w hii-Ii 111 mplains of a

411 WiH'k. Hop. 3!»2.

toil to tho act or ilctaiilt

vroiii'. anil

J. V. litlK. Thoip I kii

till' phiintiir. after iliiini; iliU'oront kiiiiN
III uiiik fo thi

imp 'Is till

pl

i)f no piineiplo of law wliieli

iillclll- that the iiiaxi

tl:lll-l'i'l!'i il ahout tv

ilofciiilant. hail liooii \iili,il\ imii fil iniiiiin lioi'omo- applica-

ith' lu'fl

tl,, i'lcnt to tho iliilii' iicli ho was -ci ',

Me. . . . ! think that,

etc.! tlih

dii

risk
ili-i !iiii._riii;r when injiiieil. Tlioso con- iiiL' to a lucich of iliity on the jiart <)f

•i-l'"l ill ilrillin;; hole- in a rock cutting' hi- cinjiliAi'i . the incrc fad that ho eon-
iic'ur a crane woikoil hy his eoeiiiployoes, tiniios hi.s work, even though he knows

i i

' n



IMHS .MAsii.i; AND si:i:\ w r. [(II M'.

Allii<m;;li flic .lcci>ii.ii in Snii'h v. Il.il.; i M^lMl A. ('. ."i!",.

L. .1. (J. |{. X. S. t;> ;. r,:, l,. i . \. s. it;:. .»(• Wc.k. U,-\>. :)'.<-,

J. r. tlCid, \\;i^ iTii(|(ic<| ill .111 iiciidii liniiiulil iiMilc r tlic cniiil.iv,

of till' ri-k. mill iIcms mil ichumi-I ratr. nly iiin^t lir a far wiilcr ciiir i!,:iii j-

• Ills not |in( liiilr his rcnivi rii.;: in ii- \i<\\r,\ in llic niaxiiii I o/./i/ ,„ i,i

spnl iif the Ijiiacli iif diitv. l>y irasiiii jiiiin. I tliiiik lliry must ;;,i |,i H,,.
iif tlu' (liirtrinr. [ olinli imii jil iiijinin, tiMit <pf saying; tliai. « lirn ir a |i.

i

which, ill iii.v ip|iiiiii.ii. has no uiiplica- know, llnii' is a risk nl injiiiy t.) 1

tiiiM to siK'h a <'i\-<-." -|.|f, lir ililiiirs himself fn.m aiiv i

AiiolliiT |iassa}.'e wliicli may iisrfiilly of ri>iii|rl.iiiit if an injury sluiiii.l
I

Im' iiisfitcil hcic i- the liillow in;; cxtiart |ii'n to liini in iloini; aiiyliiiii^' \vlii,i|

fioni Ixpiil Wat-oiis o|>inioii: •llir viilvcslhat .i-k. Kor thin |iiii |in-,.,

only i|iii'^lion «lii<-li \\v ari' ralliil ii|ioii in oiilri' to test this iiro|in-ili,.ii.
to (liriilr, anil I am iiulini'il to think havr nothinu' to ilo wiih tlir nliti.i
the only MilKlanlial i|iii'.liiin in th<> cniiiloycr ami cmiiloyiMl. Tlir im^imh
••ase, is this: Whctlin. ii|inii the ivi- its a|i'|p|iialion in tliV law is not -n

I

(Iciicr, the jury wi-ie wairanlnl in liml- ilcil; hut wlicrr it a|i|ilics || .i|,|,

in^ as they iliil. that the plainlilV iliil ciinally to a si laniriT as to aiiMim- i-!

not 'volunlai ily iinilirlakr a li-ky cm- and if a|i|ilicahlc 'to the c\lciil tliii

|iloyiiiint with a kiii>wliil;.'c of its ri-kn.' now iiisi-lcil on. no person cm i ni
Whether the plaintill' appreeialeil the to have heeii awanhsl i|ama;,'e^ fi.r ht

full cvleiit of the peril to which hr wan run over in l<oiiiliin stieets: fm nn
cxpnseil or not. it is certain that he was lat all i'\cnts. snnic years ai:ii. I., i

awari' of its c\istcni'c ami ap|iiclii'iisi\e tli Iiniiahle police rc'^Milatinii> .it |,i

of its conseipicncc's to him-eU : so that years i coiihl have crns^eil l.iiii,

the point to Ix' ileti'iiiiincil piactically "sticcis wilhuiit knowin;; tliat time \

ri'soKcs itself into the (pie-tioii whether risk of Ixin;; run over."
lie voluntarily iinilerlook the ri-k. If Lord .Moriis conciiricd with thr i

iipoi- tliat point tlii'ie are <onsi(lerations joiily im the narrow iroiinil lli.it.

Iiio and rniilrn, rei|Uirin;: to he weiui-hed tl j;h the s<'rvant was Imth m ., ,;.
;

and lialan<cd, the verdict of the jury i o/. /,v a.s to the dai;;.'cr of woikin^i ui
cannot U- li^htiy s<'t asjile. The dc- out anyone to warn him when ilie in
fi-ndants' case is that the eviilcme is all weiild pa-s over his head, he w.i^
one way; that the plaintiM's continuiiiii -liown to have hecn aware of liic il.i!'

in their einploymeiit, after he had Ih- arisin^r from unlit niachineiv.
come aware and had <-omplaineil of the l-ater deci-ioiis in whii-li tlir sii

daii;;er. of itself allords pmuf alisuliite doctiiue has heeii reco^'iii/ed aie i;,.

and ciini'liisive of his haviii;; accepted linhilt v. CinniiiiKiii ('mil Cn. ilsili
the risk of a stone falling' in !lie "uiiise rimes I,. \\, .w (no eoinl)iiii:s iriiii

of its transit from the ipiairy to the halcliuay): Mfhniii v. diiiinri.h
loadim; hank. ... 1 am unalile tn iinliiini To. (ISiiSi 14 Timi's I,. !;, .'!

a<'ceile to the snL'L'e-.lion that the mere Mtiihfi, v. f)v/.i),)i (ISlMl 10 Tiim >

fact of his coiitiiininj.' at his work with U. .'iss : Willifimx v. Iliriiiiiiiili,i,„ I!

such knowledu'c anil appreciation will li ri/ it- Mrhil Co. jlS!l!l| •_> (.1. )!, :i

in c\cry case necessarily imply his ac- (iH I,. ,1. (J. H. N'. S. !I1S: li, //'.;..

icplance Whetlicr it will hinv that ef- riilti-r I'lijirr Mills Ci,. (IS'.cJi j.i

feet (11 n. t il'iMiids. in my opinion, to a .'sess. ,. 4tli series, (.11."); /,'.„/.i.

«

coiisiileiMhl,. (Ateiit upon the nature of lliti'iill..ii Cdllnii Co. (ISIi:!i -J:; (1

the lisk <iii(l the workniiui's connexion liep. 42.'i; Sim v. Doitiinioii /is/, i

with it. .IS well ;is iipoii (ither c.iiisider- ( 1!MI1 ) -J Ont. T.. l!ep. (111.

ations which must vary accordiiijr to the Where it is spci ialjy fiMiinl Iv t

circumst;inces of ciicli case."|i). .•I,";-) of jury in an action l>roii-ht h\ aii .

Law lieportsl. pjiiyi-c of a lumher eiinip;iiiv in i. -v

Lord Ilalshnry (p. XW of Law lie- for' injuries c;iiisei| |,y tlir n.-tjr
ports) thouudit tlnit th(> n(mcoiicliisive- imimicr in wliiih the sciv;iiii- ..| ,i i.i

ness of a |ilaiiil ill's knowledu'c of a risk way company shunted its car- "n ,i i

ini;.dit Ix' deiliiceil from principles inj; lieloniiin;.' to his cniplov. i, llml t

wliirli an- imlcjictidrtil of the f;iit that i iii|.iiiVi-.- "vniuhl.ii il> li. i|.i'; I

the person sued is his employee. He risks 'of sliiiiitiii};." thc-c uill !.< i.ik.

said: "It appciirs to me that the prop- to i-ieiii simply tli:it the eniMnn li;

ositioii upon which ihe .Icfciiihints must voliint;irily inciiriid the ri-k, ..r. uia

?i"
'

m
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!<• rciisnimn; i.ii which it w:i-li.il.ilitv net, tl

ill il.- !-('ii|)<' Jiiici cliiiiiii'lcr. 1

1

wliii-ll it. <'illl 111- ciillltlliii il

.|..|

icrc I- ;i( iilili:! I

tllMt til

ililc t.i> ciiiiiliiiiii-law' ii<i ii>li-.

|ii iii''i|ili- nil re hii

'I l;:lt il i- Ih'l, ill.

I

w i|inir ui'in'rii!

|M ^I'lJllllli ||||.|||

iiiil .jowii i- iii-

uiiicil III il r;<'i III clcci^ii'ii II

I'i'

ic ci'iirt (it' :i|i|ii

^Imiitiii'' III i< I 111 fill

Ihr illllTllHT Wl II III.

inniiiii'i'. iniil

lu' lll.ll llll

iiiiixiiii i" iiiit n|i|ili.Mlili'. Ihii'Innih

lll-t llli'M inn

liiiiiii- 1^

.tr,|

.1 nlllv mil'

r./.i Mill Hi h /.'. c. I Is'.t.ll Il tl;.. I V Ml-.. II. .Ill \\ liiili I !:. iiiiuiy

l!i|i, L'llll ( Isll.'i I 11 Out. .\|i| ih.'.l will I'.ii I'.. I lii- ,u I i.iii. I'fli II

lISIl, ,1 i:, (llll. '^. (• l)l-.-il-.ii:; II . /:. I 1--.1J, li. ( . I:IH. ( (llll-

tlic cllVit (if lliis liii.liii^' in tlu' ni:i;i

It (if iippciil. O-lcr, •!.. s.ii.j: ••Tlii- Il i- II iiii>. I1..1 1'.ii t. iiL'i' Il liny

lit lii>t si'.'lit mi; lit X'C'MI (l|.|l(l-('.l 111 l!l(' lllllt lllc -(IMIIll'-. kll.nv Icil'.^.' l.f lllc .111

ITS I'liiiliii'.' iii'L'liL'ciiif. Iiiciiii-.' if il -..•r (.1 li I.-.. Int.'

to lie illlcll '.I tlli'I'cflnlll l! l! the 111

•il ll.iil illi-dlvcl the (Icfcll.liint- \.

t(. Ilic |.!.iinlill rill 7'../,;

(.,!// .1 /.'

tr..iii liny <'

.iiic ill till' iiiiiMii;:i'iii.

Iiitv t.iHiir.ls liiiii iif l.ikiii;; i l^'ni :m N. .>.; Til.

Ill (if till' -liiiiii iiiir .\ .!.' »l('r f.i

tlii'ii tlii'ic N.iK no liiciich of iicj^li'jcii. (• ill |.i.n i.iiii'' .1.1. (live ii|i|ili-

tilliliily on llicir |imit. no 111' .'liiiciK .1 (Ic ll.l.' 1.

vliiVli 111' or llic |iliiiiililV khiM Hint it (|.< t llllr

till

iiv.iiitV JL'-

Till' .Icfi n.lnnt-i do not ii-—iit iioiiinci

Hint till' (Icccii-n

iiti.rv

L'liilt V of co'ili il>- I isii:;
I

iir'_'li;-M'

IJN Ill'U'liL'l"

vhicl I ii--iinii's ol- id- .\

(f till' .lilcl. /,.//..

1 \. W. SI.

lint will iiol «.-l ii-idc

ill llll' lii-^l iii-iiiiK dirt for till- . ill. llll. iht-

|iiiit. Tiu'iv ilifi'ii.si' i-i

iii|ili<'itioii of till" ninxi

ll'-tcd on iH ('VI Icli. sllll il i.'Mt to «ii-liiiii a lind

\iiliiili \nti Hint till' pliiintill wni

„i 1,1 iiifiinii. Till' (l('(-i-ii<c(l. tlicy ^ly. f.'iir(l I > llic -|i, .in! li-U fi.nn wlii.-ii lii-i

Wll-i ll*-.-!ltinv to all ri-U-i of sliiiiitin^' iiijiiiy i!t(d. ./,. // Itinh, llll

iiM i.lcpt to liii xil lint ion in tl 11' V,\V. I'Vl'll

1.1 lIlO-C

iiii|i|-.)|i('i- niniiiiL"

liy tlii'ir IK

iiiciit of il

.'li^.-nt or I I.. I

in ollici

I IMIMM -Jl .\riv So. Willi s I,. I!

... ..n.

Ill W ill'ii,,.^ V. Ilin.nuiiliiiiii Hull, n
nd-. Hint tl H'V were en tilled to i-on- it- Milnl ''". Ils;i!l| -J l,i. |', i:is, lis I.

(III. t tlu'ir o|K'i-iilioiii vil limit ri"_'iir il to .1. li. N. ills.

Ilir fnct tlint 111' WHS in tlic rnr. lint liioii;.dit iiinlcr Lord ('iiniiiln-ir-* net to

till IT of tlic jiii-y. ill my opiiii .III. ri'c.i\..|- (I imiiL' III liuv for till

il.H's iKit i;n as far a" tliis. It Ciin only di'iitli of a woikmnii who li.id Ucn killed

Ik' iiiiilerstood as .illii tliiit tlie de- vliile de-i I'l.'Vated

iiM.I n-siiineil or H(-(-c|iteil the li-k-^ in- tinm.viy ..!i » liii Il lie lind I H'cn w-oikitii;

lit tn sliiiiitiii^'. -^1 fiir tli(

iili.m. wlien
I

cure, won"

"

•I- f.il tie ilefi II. lllllt. Till jiiiy foiin Itliiit.

1 rfoinicd Willi i-en-oiinlile t li.' .lel'ii-'liiiil < I'i.l not cMici-e due enii

Id Ix" iiitriiisicallv diinL.'.-ioin I., iiaa\ tile triiiii ly III n iiid|ier (-oii.li-

in liis sitiinlion. not tliat lie ti.ni -'> iw to |.i..teit llieir i-ervnnls

iiteil tn tlii-ir iiinnnjriiiLr it jiisl as if workie-,' ii|...m it ii:.':iiii-t iiiineee^sn- v'

til a person

not in til

mill',' was pe

irv violeiiei

e iiir. (ipeii tliiit till' li-k ; th. 1-, (1.1

rfoinied witlio lit tin- 111. Ill the t iiinnviiv u
to de

ilhoiit a lad..

.'(-Iinellee thllt the i|i<e:lsei| liiid tin

lis till' sliiftlni.' of the liinilM'r was not of knowiiiL' that it was (laiiu'eroiis as
iiie\ it.ilile. and liere it was the iinnices- ihe .lefeii.lniit hn.l : that he knew that it

lis diiiiLri-riiiis : and tliiit he had not
li

.^iirv foree iiseil wliieh niddiieed thii* re

-lilt, 11

the de

id tliereliy caused the deiilli of lieeii '_Miilly of conl rilnilniy ne'^liL'eiiei

'(I. it is n (|Uestion of fact It was held that n iiid^'iii.'iit for th" de-

iii lAerv i-.isp in whieh the iiiiivim is in- fi'lidnnt eoiild not lie enter- I on these
i.ikc.l, what ri-ks were aeei'i ited. and it lindiii'.'-s. I! I.. .1. id: •If, 111

eii^lil to ho verv i-learlv

lit nf ni-ii

iniiile on

!'.

W.ls iilie ..f tlielll.

.-k. Torts. :!,! e.l. p. |.-,.t. Till

t that r

1"

ensoii o f hreiieh of that iliity f' to

in.uit
j
a -erv.int siiifiTs in-

lere is iniy, the employer is priiii fiirie Iia

11" i-viilenee here that it was, ami the hie; iiid il i- no siiillcj|.|ii answer to
jury have not said mo: the (iiii'stion and the priiiiii fiit ie li.ihilily fur the em-

It

;
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scupo of tliis ilrci-inn, it will 1>(> <i1i>crvc(I, iV mon-ly tliaf. if iIh

fcmliiiit in an action of tliis das-i li;is cltHlcil t<i r«l_v nprni ilic mi

and not tlio tlioorv of ,i cuiitraciniil a<>iiiii]itiiin of ili<> li-k.

|>riniiirily a question fm- tlic jury wlidiicr lit- was mli ns. 'l\,

extent liie (|u;-lrine iif llie earlier l"!nirlisli eas<'H cited in S IT'I.'/.vn

is aliruftated. It may vet Ke an iiilere»tiiitr siilijecl of in\e-tij:i

wlietlier t.lio modern tin ory of the res|)<'etive |irovinees of tin ,•

and the jiirx in deierminin;; th<> a|i|ilii'aliilily of the ma\iiii

not loL'ieally |ioiiit to the eoneln-ion that tlie eonception of ;iii iin[

contract to a^^iime a ri-^k shonld no |onp-r lie treated ns furiii-hi

liii-*is for a pei'eniptory eon^'ln-ion of hiw. liroadly spiakiiiL',

essential (]ne,-tio|i to he deei(|ed is the sanie, whelher liie -ciw

rijrhts are referred to that conception or to the maxim,—- /•/:.. whc

ho had or had ntjt volnntarily ac<'epted tiio res])onsiliility tor

injury which he niifjlit r<'cei\o owini; to the existence I'l a cei'

risk known to and appreciated by him. Apart from ]iiv,.,|

it is ditlicidt to st>e any adinpuitf reason wliy it should he die;

proper that this cpU'stion shonld 1k> de'ei'mined by tho court or

to the jury, accordiiij; as the defendant may elect to take his -t

npon tlic thecjry of an im])lied a;;re<'nieiit, or of a waiver of ri;

wliich is indep<nd<'nt of tho (•oi\ception of contract.

In tho Icadinjj case already cited, T.or<l Tfalslinrv oxpi'c--i d

opinion that, "in order to defeat a plaintiffs rij;iit hy the aiip!

tion of the maxim ndied on, . . . the jury oujilit to lie alo

allirin that he consented to tho particular tiling hoinj; done w]

would involve tho risk, and consented to take the risk upon liim- -I

ptoviT to slinw mproly tlmt tlio sorvant oiltirr of tlic lord justiwn who ili liv

Wii-t .TWiiro of tho risl< and of tho iioiii'X- opinions.
islcnoc of tlic pncantions which should 'Sndlli v. I'nl;<r flKDl] .\. ('. ;>2.'

have licon t^ikon l>y tho employer, and I.. .1. (,). T>. X. S. (is.'!, t;,") I,. T. X. S.

which, if taken, would or nii^'ht have 40 Week. l;pp. .'!!IJ, .").'> .T. I'. (iCiil (p.

prevented tho injury. In onler to os- of l.nv Hcports). nefiriiiiL' t"

capo liahilily tlio oniplo.vor must o^tab- faits of the ea~o iK'foio him. lii- I.

li^h that tho «Mvant \\:\* taken upon ship sitid: "If I wdv to :ij';ly

liiiusolf tho risk without the pncaii- proposition to tho particular Ij t-

tions. Whetlior tho servant has taken this ca-^o, I do not hclicvo tliil

that upon liinwelf is a (|Uestion of fact plaintilf over did or woiihl Ikhc con-

to he decided on tho circunwlancos of od to lli(> parlieiilar act done iiii.lci

oach oaso. In considering such a ipies- p.irlictihir circiiMi-^tancc*. lie «i

tion tho oircunistaneo that tho sorvant Iiavo -aid. 'I cannot hii.k out f..r iiiv

has ontorod into or continui'd in his om- at present. You are euiph'vip-' n i

ployniont vith knowh-d-io of tho risk form of employ nient in wliich I i

and of t! o ahscnoo of precautions is im- not tho orilinary means of Ini.kiiiL,'

[Kirtant. hut not necessarily <onclusivo for myself; I niust atlcnd to my il

afjainst him." It had been sufj'_'c-tccl If you will not -.Mve me wainiiiu' «
liy defendant's ooun-el that tho rule laid tin'" stono is ^'oin.^ to l«^ -hv.-:. it

down in SDiith v. Ilulcer was not appli- events lot mo look out tor i:i\^li.

cahle to common-lnw actions. Rut no do not place nie under a cram- whir!

notice was taken of thi.s contention by liftini; heavy stones over my head, a

I ^ M
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I'.iit !),, f:ir ns Clin bn jmli^cil from tlic n-<t of liis u|.!iii.iii nu<\ tlir con-

.. at wliifli lie iinivcd \vi;li
clu-iiiM

-t tllUS plOJII'M

i|.| li. llif l';ii'l-

i| sc<'iii- li> viilil. ill its
[
iI'Mi't |i-;i

'I'l
'iciilioii. rc-ii It^

rh r.rt' v:^: ciiliiillv iilciilicjil wiili ilioM- ..liiaiii.Ml Kv llic .lociriiicrf

^\l\^\t ail' ('llllllfiatcil III Illc niilliK'MS III tiltil •llirr niniiiui'? >t' tlio

lliHW if I-oi'tls. Till' siiiiif r<iii:iik i« ii|i|)li''alili- U< llic -..mcwiial

>iini l.ir laii^iiiij:*' wliii-li liad jirt vimi W \„ l,.iri| .lii^iii

I. ill, 11. v III an (Mi'lu'r ciim",

Till- limits of t!ic ri^ilit of n coiii't. tn wmlr.

..faj

tindi

lUiy
I

iirv in

rccision.

favor ol a servant ivc Hut,

'llic ll • rciie niU' "ovcniiii^

rv instjiiicr will
that, which prevails

live iii-oviiiccs of jii

niiiicd facts comes into <nicstion ; i'(

or iiMi'i'iilc iiii

V< I, 1« rll ilcCllcil v\ ith

thi^ ri;;hl is similar to

II' the cxtrllt of till' ri->]M'C-

inl iiirics in ilrawim; iiil'i iron

that, if oiilv mil' inti'iTiici' can

IVil-nlia l.lv be ilrawn, it is jiiMiliaMc oithcr to iliivct, ii venlict .'iMl.n.i.v-

',' that in111

thcrcwit

ferelicc, or to set asl !(• a verilict. which is iiicii i-i<iit

h. l!nt. it seems imiior-r-ihlc to maintain wi til an\' -liow

II he sati^factorilv rii'iPii-
Iilausihility that all the cases ca

liiisis. In" onlv two Kn-ilisli ciiH- has the sirvaiit.

on tins

lai as the

tcr luis Ih'ch alilc to ascertain, Ik'iwri

a nuittei

•laivil una lili- to ric.iM'

.f 1, i\v.

llnl't rine now nm
()

ler .1

nc o f tiiese - that whicli e-ta!>li-hi'l th

isciis.-ion.

s 1

n another a riliellt ot tiM'

Wlio ill livfTnl

111 keep my attfiitinn lixiil ii|ii.n nn tiriil Ht 1.1

irntinn wtiiili |in'viiits my li.iikiiij iii-iilnril.' Ill I'inulli

I .111, for nivsi- If.' So fur fiiiin ( iss; I I., i;. I'.i (• 1!. Div. r.(7. r.i;|.

i.MMiilintr," till' |il:iinlilT iliil not I'Vt L. I. (,». li. N. S. .!n WiiU. i; isl.

iif tlio piirtiriilar opiriit tliiit. 77i. V. Oii'iiliri

, ln'in;; prr'uinu'i

ho ini.iiy liappi

r lii

1 to him. ail

111 until i:. IS (.1. 1! Div. lis.").

(
1SS7

1 r..

I., .r. g, I!. N.

ll .•!tn.

lit, tlii'i'i'fori .as out of tho quo
I,. T. \.

-.1 .1. V.

linn.'

•If in anv <'a-<r it ran 111' si

1

ir>\vn as |

M'l' ill a1.

111! fi

1.1

'I'lirii' an I'ln-

>liili' trvidir to

uii.lir till- liiiiliii;.' \i.t a
|
lank

a fiiit tliiit

]' itirllla

m1 111

rknian anirr.l to iiicii

iliiiii'iT. or voliintai il.v I'X-

r wliiili 111' ri'.piiiril for tin' piupi.-i' of

ilill'_' till' a.l JMfrllt lii vliii-h

lint. til

I'lf to it. ami was tlii'ii.l.v in- «iis not f. inn I'"' '
'."

roumli"! I'v a rnn

hU iiia-lrr IImIiIi'. If. iml"'- lot-'''- f''" '"'" ""' ''"' ^'^*'

lioni'il in tlic a.t. ouiiiL' to tin' fn.t Unit tl..- pi oik. aftrr

liMi'lllv virlili'll

iri'il. Ill' iiin'iot lioM liis iiia»li'r

i';i'*i's mm
IIIii ui'ikiiiiin who ni'vcr in

'o iiiriir a |i;i

fai't I'li'.M^'cil ill lii-l -liikiii;; fii .t

itii-iilar il:iiii,'i'r. Init who w

lin.l-l til'.i-rlf

I'liiin'i

liil.l.

M" ll to it anil lotii. \v

1 it. cininot. in my opimm
t a mattiT of law. to liavi

\n

Inn hi' L'livi' it a haiiliT pull. Hi' hml

nki'il 11. nil. I tho vats for •^i'mthI

.iitlii ,iml was fully ai-.pi:iinti'.l with

1)11. lili Till' followin;; pas-ai;

lili.'.lly nirii'isl to iiii'U r that il:in;;ir, or fi i.f l!ii 1, .T., lon-

1,|. .1,1

iiliintarilv iiiiiirri'il it 1m liiiii- i~t of tlio rrasoniiiL' l.y wliiih

, ni.t ri'fiisi' to fi ill' it ; nor it. hi

in my npiin n 1h' liohl that tliorc i- no

ii-i' to siihniit to a jury on the qiii'stion

i< h-.l to this ioni-lii-i..n: "

'.I'.M. on till' part of thi' iniiirnl

\liiih will pri'vi'nt him fn

v\-

v!:,-l!,rr 1,,- 1,1

il

I to in.-'iir it or has ni'u'!

vnhii't 'lily inriirri'il it or not. "imply
I

nt him from alli';.'iiifr

riit. till' oi'i'iipii-r lof

ii»t l>o a knowK'.lL'i' iimliT

t siirh ciirum^taTn'c-
ll ;.'h hi' priiti'>t!'il. he wen

as before. The fueta of each lar- to the c-oncliisioii

l.a.l s ni'i'i'-sinlv

that tlie whole li-k
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CKiiri «if j'|i|i,;il wii" jitliriiicil l,v llic Hull \' |,.ir.I, nut. l.,),

IIk' Slllijr.'l lllnliTUMit ihc CNlLill-livc ili-c-n-inh in Siililli \

(sec note Ci ill iliis si'dimi. In i|„. |,,ucr ((.nil. Itducn. I.,

c-<<i'(li-(| ii|i(in the .ii|i|M.-ili.iii ili.it the t'acl> li|((ii:;lit ilic c,,-,

the .sc..[ic (if llic .jlllic rule uliii-li he IiikI Jd'cvioii^lv I'liliiKMji,

••iisf lii-i cited.'- 'Il,, |.(..iti(,ii tiikcii |,v l.oi-d l!r:nii\v(ll in il,,

wii« vidiiiitiirjlv iiicinicil. Mlic iicivim. -jicd of an iiiinn nii-in.' h,
lie it (il.^.ncl, i^ |i„t .>.',„ „^ „„„ /,./ ,„. I,,,,,, „f „|,i,,|| ,

I, .(,.,., ,,,„( 7,1 1

1

jiinii. ImiI tnl.nli. Il i, phiin that iii« (l.ini.(i;c )„ «i.- a- \\(ll ii,|
iiicic kiic»vl(.(lyi. |o| the li^kl may iKd i|i<. ilclcn.laiil .•

I lliitik ti..i

Ih' II ((iiiclii-hi. i|(fiii«(.. riidc iiiiv U' II iiir.oii it i|.|K,ii. to nil' ilnt
II |i(r((|.li(iii (if tl \i-tcii(c (if till' (Ian- ini, iuhnli „„„ fit ,„iini.i ,ii,.

Kcr Hjtltdii) (iiiii|>i('r.'fi.i(iii of th). ii,|<; lAccjit (III the ^'khiikI -ii

'

11-., uliiic ||i(. »,,ikiii(ii i. (.f iiii;., i|((t l.diil M(iiii< ill Smilh V ll'il'
iiit(lli;;(ncc, (II. lli((iii.li lie kr(i.\^ tlic A. (

'. .Il'.-i. liii |,. .), ty j; \ s
iliiii;.'cr. rem, litis iiii|i(i fc, tl> iiiloi iinil Wcik, l!( |i. .'111.', il.", |.' T \ n
lit t(i it. iiatiiic iiikI iNiiiit. Iliiic .1. I', tlilii. iir.lliat tic fi.i,
liiai. a;.Miii, lie ((111(111 nut Met* uliidi -lanv iinv licyli^'clicc mi the |> i

JM-tifv tlir iiii|iiiiy Hliitliir tlic li-k. iiiaMir. it verm" ,|„ii,. i,,,,,,,,.,!
lii(iiii;li kiKiwii. was ically ciicdiiiitiicd I lie fuels, tii rcciiniilc tlii, .i.

, |.

>"l"l'''lil.V.
. . . KiiuwIimI;.,. i, Iliil ||„. latcl pKlllillllliclll.lit n„

II i(it!illl-i\c (Icfclisc ill il„|f. lint j,.,! l.y tllr ( t of mi.|mmI hi
«liin il i« a kiKiulclL'v iinilcr ciiriiin- v. niiiiiiiiiihniii Itnlhiii ,1 1/
^laiKcs tjiat liim- iin iiifircncc (i|i(M Uiif ||S!I!I| J l^i. ||. .•(.•;s, us |. .| ii

"lie, ri:.. tlial tin li-k lia- Ucn viiliin- IMS (sec I'mtc 7. .vi,/„„ i'. j,,
'„

tarily cncdnnlcicil. Ilir (Icfcn-c .(cins to li-ks also were create! Iiv a n,

f(i ine (nni|ilile.
. . . Kn(nvlc(i;.i. airanneinent nf the |ilanl, » ii

• • '^ ""' (onelil-ive wtieic it is the seivaiit l(ii(| loin' liecn I mill
.(in. I. tent will, III,, fad. Dial, fi \U ' Tlnit rule he i'"s i..i„,il. I

llll|ielleet ehaf.Klel. or (it liel « i-e. tile stated as follow^: 'If a mil
entile ri«k. IIioiiltIi in one sense kiiottii. taiilv ini innil a ii>k In . ui
was not Miliiiilaiily (•iieomitered : hut .ifterw aids e(ini|.lai'i. Tli,
lieie. on the plain fail- of the ea-e. uliether liis e In, | „a-. m.Iiii
' nowh'dje on tlic |,laiiil ill's part can not was an issue of f.„.|. hiit it

lean (inly one thiiiv'. I'or many always for the jiiiv. If the
mimths the plaiiiliir. a man of full iii- was "all one way! it" wa- f..r il
lelli-eiiee. had seen this vat -kinmii all to willidriiH tlie ease fnnii tl

"'"'"' '• -ii|i| iiileil its danL'er-«deef there w.is conllidii videii.v
ed to coiiiiniie rto^kill^' la ar it. It for instance, there was e\ idem e
-.•(111- to me that le;,Ml lanj.'Ma^'e lias no piil-ioti. as in )'.-n-i(ii,H//i v /',,,„
ineaniiiL' iinle-s it were held that knowl- ipu-lion iiiiist 1k' left to the
edye -Hell a- this aiiioiiiils tl) 11 volim- Uimhini v. tlniil ll,s^Ml /,'

taiy encoiinleiiny of the ri-k." A. ISSIl) 4 Times L. I!. .-,111, ji

Tlic hiiiiinaue used l>y Try. I,. .1., pro- .Mllrmed in I ISMih |.. |!
||'

\|
|ioiinds a doctrine even le-s favoraMcto 17!t. .IS I,. .1. If, |t. \ s, .-ii;:! t;

tlie servant, wlimn it winild virtually \. S. ,-)li(i. :is Week i,,p llV .•

place in a pn~ition not. as it wiaild 2\A. In that ca-c the oii-iiil
-eeni. materially dilleicnt fnun that nicnt iH^twccn the plaint iir. "in .-

wliicli he occupied under the earlier the defendant was that llie
:ni;li-h (leci-ion- cited in S .-Cd. s»/ini. hoiild fiirnisli an a— i-lant f-i I

(oust ruin;.' S I of the employers" liahil po-e of ciialdiiiLr liini to i\.. i'

ity ad of ISSO. l|,- put th,. (pie-tion: u'reafcr safely. tTie shunt in- ^^..li

"If the workman i- to have the same his ma-ter I'nwl eoiilraclcrl 1.. p
ri^dits as if he were not a wnikiiian. This a;:reeiiiciit had Ikcii ..irij.d
whose rights is h(. to haver' and an- several vrars. A new -iiiic . m.
-wered it thus: "I think that we then made, the piiiiioK c| aIii
u-J,t to ci.n-idcr lilni to !,.- a nicini,,.;- mciely that the dcfciidaiil •>'.-n

of the piildic entering,' on the defend- ni-li 'an asd-lant if it had hmh
ant's properly l,y hi- imiialioii. Cun aide, and the plainlill' c..niiiii

such a lar-oii muiiilaiii an action in re- work for !sc\erul years, soiHitii.i,
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I'll ,',iri i,'i| mil fur

!| I 1,1 "J, 111, lit « I-

111 I't aIih'Ii « 11

.1:1111 -'iiiiiM mi-

lt liiiil I'lic r.i'i'-

jir (-.miinui'il •'

1, SolHi'lillU'-i 'Vi'il

I ::i
\:i|,l,M'l nOS kit IMI I!|.\. Imil

111' lll'I'JIlli llT,,!' I.Hi'l- Iiti-' Iki'Ii iilr< ii'lv f-l.'tcil ill liir. I;i-t. -I'll lull.

nf llll' l'|--t III till' ll'lll'l', <'.\l'r|lt ill M> t'.ir it- il Wil- llnl illl'lll, till ,1

|,v till- -lni'i.ll I'fil-'iill IliiliriMl ill ij ;i'«<», iiilni, -I I in- r.i'liif In ln'

|,.I-m| II|iiiII ill Ilccpl iiill lllilt, llil ll(-J.;iilit IliM- nil llir 11 l.l -' I
-

1'"-
I'MI't

U'cll i'Sliiliii-l"'il. liiilli ll|iiili tin- ciiiH'ciiliiPii ih.it llic iii,i\iin u:i-.
i.ii'

tiT of liiw. a liiir In il

.ft!

If iii'i lull. >«ii|i|iii-iji:: I III - 1,1 lie ill.a mill

iiKil raliiiMiiii" "f 'III' i|< '''-'"II. It I- nut i: ii-i-uiii w iiliili.it wliii'li

v.. I- i-<-iii|<'ri'i I in SiiiiUi V. 111!,' I. Ill" niiic'li lit' ilic l.iirjiiiii;i- ii-i-ij

ill llic ii|illlliiiis riccin-t to illilicMll' ill. 11 till' 111 m-i' \\:i- iml ;i- y\
i-'il'r<'!v |ilr|i;ll'ci| In ^liill'l ^|ii)ti-ii|' tm' llijll, iilii-l'.il rnli-i i-inM ii .|| iit

llii' i;i;i>iiii wliiili w:i..< iiiijiir-i'il Iwu _\i'iil'- ;illil'\v.iii|-. In lliili-li

riililliilii;l it iiil> i|nit<' ri'ci llli\ Im'ch di'i-iiicl llmt ;i -.I'Miiit wli.i. willi

;i full kliii\vl('i|;;r nt' tlic cnliililiiili'*, li-uk ii ciitaiii rmili' wliii-li li,'|,|

lull niiiN'n'ii nii-iuc tliniiiLili llir iiiii-ti-r':* liii';ii'!i nl' iliiiv, wIh'Ii lir

iiii;:lil IlilM' t;lki n illinllicl' I'l'lltr wliiiii \\:i-i -ci-liic. inil-l lie ln'M, lis

ilijni'\' \\liil<'

\\iiiii,| -i-i'iii

iiiiiltrr lit' liiw. Ill liiiNT ciiM-i-iili il 111 iiiriir till- ri-!:

-iiii; tliiil I'lilitc.''' liill till' t'liil- iiiviiKiil ill llii-

1 iii'lii'i ,• lllilt. iIk- i-i'i'viiiil'-i iii.iliiiiiy lu r

I t'lTfl il III till' l'li|l('l'(ll i'lll lIlM

CI'IIVCI -hnlllll IlllVC Ul II

I iK' Win iiriiliMrht III I' -ivi; liilii-<-

til a il;llii;i'l Ulllici , smii'iIv, riillir tllilll In llir riilirf|illip|l III II fiili-cli'

'11 iticlll' lll.ll (lillliii'l'. licllri', I'WIl it it I'lill lie |il'ii|Mi'lv >iiii| tn t'lill

uilliiii llir scii|M' lit' till' iiiiixilii I -ci' !;' "'71. .v'(/i/"l, il il iinl llirm''

:iny li;;hf ii|)(iii the |iiiiiir (liM'ii--< i| ill iln- l'!iii;li-li i], ri-inii- jii-t ciu-il.

Sir I'lllllllT S<! .'l>l .'!>;!, .'/(/'/(/.

/'. I'liilii] Shitf.i.
—

'I'lir sii]ir('iiic ciiiii't lit iMiJi^niii Ini-; rrrnitlx

fiilliiwcil till' lend iif llu" Kli;iii-li jiiili;i'- tn lliv I'Mciit nl' Imlijiim liiiit.

win re liic illllV vinlllllil WHS ;| >liillltnrv niir, ll If -crviiiit .-> iii'l mil i.-i

iiiil III cc-iiirilv liiirriii liv the I'litT lliiii lif wii- I'lKiriiciililc with iiciiuil

lint 11 cnlll-

:i j .'ITU, II,

-Iniws tliiit. nil llic wlinjc, tlic iiiiixiin i- rmi-l riicil in i'--riiiiiill v

I'f riill-lnirtivc klinwicil;;!' itf tllc (lllinriTnli'^ I'liliililinll-."

]iari-ii|i lit' the cii-fs i-itcil in I.Ik' lii-t >iilMlivisinii iiml

liili'ii'i'iit s('ii<cs In ilic Kn^li-li1 l!|ili;i-> Mini liV tl|n-<. nt' lllf .\ IlK'l'il'il.'l

-tall- i \liicli it> < ll'i'i't liiis I n ili>i.u--i'il.

Sii i!,-i n-iiiinU till' .M:i~s;ii-liii-<'iis nil. I .Ml!lli.'itnil liriM-^lniw in

iictiiiii- linii|.ilit niidcr t.lic <'iii|ilnvcr-' li:iliility iirl-, llu re wniijil sc<.|m

ri'niiinls fur nriiiiinir tlinl tln' i-ilii,ii tliii- taki-ii IS III

'HI rave iiiinii 111' llic I'liiiiiliiii' |ii-iiici|ilc iliai liic |iic-:ninci| iiiiciiiinii

iin .i--i-t:int anil •joinrtiincs witliniit liv n "-ililii" fi. r.. cli'valnrl from wliirli
"III', Il \\;is lic'ld Unit. iiiiiliT tlu'-i' <-ir- till' <:ifi'tv .ilililiiuiri'- liail I'ri'ii irTiiiiM-il,

iiiii-tiiiii'i'-,. tie colli,! 111)1not II viT iiaiii-

Plil

ill-tl>;lil of II-. ill" till' I;tiliIl'I-sl .

'^ I'lr Mil iii|iii-y ciiiisi'il l>v the want " Miiiitrilli v. Hiil.iiinii Wmiil I'l'iiiiiiU

ill! :i--i-lniit. ,„,, f„. (I'.Hi-i: Iml. I .IS I,. 1{. .\, !i||,

/'ii'i.i V. I.,- Uoi Mill. ,(• Siinlliiiii Ct \. K. Hill. litiiiL' Smith v. Hiil.rr aiu\
(-V (ix'.i'.i) 7 li. (•

li iiniiiri a-,-1 mli-il tlii' ili'i-i-inii- uliii-li pi i-ii-ili-il it.

r!



Ions MASTKIl rtXD SKRVANT. ['

tif fl It'jfUIiihiro wliicli iiilf>pt» n foniyn ofiifiitc l* flwit if »Ii.i!!

tlio Miiiii' fiji^li nrlii'H w* tin' ci.uru luivc put npnii it, in tl,,-

wlicrf it wii-i '>i'i;^iiiiill_v rii.i''liil. A* n iriii'iU Alaliaiii.i. ii

K'liiiii'kiii tliiit tin- >itu;ilii.n i-i iMriilinrlv iiii-iiti-l'iir'liirv. ti- I

ill!; luiL'li'ii ••ii»<' wii- ii'it t\<ii fill i| ill ilir jml^iiii lit liv \\\

pITMnlihi; lliir ill lliiit ..laic WllH r-Inliii-lirii.''^ It :<iii;iil

m-t'ii w lii'ilicr 41 cipiii mlliiitj Inicc will In- ii-<'rilH ij tn tlii- p

ill iiii\ 111' t.lii' Am riciiii -liiii'^ in uiiii'h sIjiiiiNm lunililnl u

Kii;;li-li i>ii(' liii\c Imi II, or nuiv jw rr,'il't<'r !»•, inlnpliil.'"

'1 III- c.l,|i;:;ilii II III' the Allli-ricilll Ciilirtr* lu lii'Irr 111 llli' a

<>t the Kiiiili^li jmlur- ill iirtiiiiis at, ciiiiimi'ii law in nt' nii

<'i|iiall_v ^ti-iiiiir. Iliit till' na^iiiiinu wliidi lia-i Im<i'I1 cinpl

Mlj^tain t.hv .lortiiiir that tlir a|iplii'aliiiilv at the iMa\iiii

iictiiiii-i al«ii is priiiiaril\ iiiiil o.^iiiiiallv u i|iU'stiiiii I'ur liicjii

itscit' i|iiitc ciiiiviiiciiiy,."

Ii. pAKTIt (LAU ril!< IM-iTWrKS TlIAIMXO I'l'OV TUB t;l

\viii:iiii:u Tin; si.uvam- was voi.k.n.s.

378. Increased compeni>Uion g^ven for encountering- a »pecifi(

'I'iu^ ndviicalcs (it Imtli the ilui'trini'^ ilisriisscil in ;;> '•>'*•, ''>"

t\ro ni)piir<iitly a;:r<'< '1 iipini ilir ilui'triiu' liiat kiiuwli'iit is nii

ii;;aiiist, a servant, wIii'It lie is tu rt'i'civc liijilicr pa_v in cmi-ii

lit" his (jiiinir llio wm-k \vl;ii'li involviN an aliuuniial rii«k il

tict'citivc ciimliliiin <»!" ilir insiiiinicntaliiit's.'

" liinniiinhdiii U. «f Vlirlrir Co. v. ilnwn tliat tlirro U "n mniki'l

Mir,, i\wi\ nil Alii. ;t.'i". L'(» L. K. A. (ioTi . . . [Mwcfiil tl.i' i i

4.">7. 13 Sii, S. 'riii'< ili'ii-iiiii iMK ii'ti- will) iiiiili'i'lnki-* iliiivL'i in"" >'i'i

ili'ipil. a* is ii|i|iiiri'iit lioiii a ciiiniiiirUnii (inliiiaiy coin-c (if liis ciiiiiIumi

nf il;it(-*, ill III!' Mur iiflir Siiiilli v. i)ii(> wlm iiinli'itiiki'K ixtia \i4

llii'.r,- liail Ihiiilly ^I'ttlcil till' Kn^'Ii^li trii «ii^'c< In the Inttrr i i-

ilintiiiii'. Sec iiiilc 7. SI, 11,11. 1k' |iin|iiTly (iimiilctcil a '\iiliiii

"In llii^ New NOik act of IDii-.'. it <:ni-,' fur a liii;licr rale of i-.i'ii

will lie oli~iTM'cl tliat till' lii;i^laniii' lia^ Iw iiiidi-i I jki-< llic ri-k. kiio>viii

iiitioiliiri'il a ilaii-c cxpn'-^ly pun iiliiin tiiic" Clianiu'll. II.. in Hi

tliat an a«^iiinplion of tlic ii»k ~liall not ll,r,il \\,si,iii rollai, ('". i I'-T

Im" infiTifil. an a niatlcr of law. froni 7 IaiIi. I:Iii. l:iH. 41 I.. 1. Iai

llic fact of tile s..|\anf< kiiou li ili^c. M'.i. '7 I,. T. \. S. \2r,. 2ii W.
Si'c cliaptiT \x\Ml.. /i</,s7. ."ii'.-i. So also in S,iiilli v, H'lh

"The f(il!(i«in'_' niiiaik inailc iiiiiii- A. ('. IIJ.'!. .'!U. 1,0 I.. .1. (,l 1. N

rntlti in a M ii'ic ca-^c tni-y ]*crliap^ N* (»."» I,. T. N. S. 4ti7. .'i.'i !. I'.

rc:.'ari|c.l a^t iii.licMlint; tliat llic Iv'yii-li Wcik. I!cp. W2. I.or.l |!i;ni.«il

rule will lie ailoplcil in lliat -talc h In n lown tliat a MTvant who m:

tlic point i^ >.|M'ciliially pi-.''«i !: work cxposiiiL' liiiii to a piiitin

"Tlio li-k fiiiin llio nia-lir' li i oli oi' ;• i for a certain com|M'n-ati'in 1

iliity never re<t.» upon tlie pmlc-iin^' or that wliieli lie ilenianiled !* in I

even iiiuvillnij.' servant. \ i:l, ,ii. not ~Hii.illon as one wliov wn.'c- ••

.sriiiis. \^ tlie tc^t." Ih II, jiM. I V ^,111- ter aLT'cs to incrca-e in cun-i

i/cr (UMIli !!.-) Me. 2!l."). 4!l .\tl. 1* ;.'i. of hi., in. iirrinj; the aihlilinii.il

'On the one hand we lind it iaiil On the other lianJ, we liiul oi

i

lyi
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1 v'l!<k ililf tu a
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I |li.iii.«ill hii'l
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t «liii urnliit.ikr*

1 a |i;iitiinliir 'Lin-

|M'TI-illi"!l li~* '*'•«'

ilnl ii in til" '."«

IV WiiL'i'- till' ii;j-

.(• ill ..iii-i.li'nition

iiMili.MMl li-k.

wf liiicl 0111' ti tiie
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378i. Injury Inevitable if the icrvnnt remaini at work— In tli«

;iliii'' Kiii'li-li <M-<' !.'ii"'l llii'i'li'll I'liiii'i' 111! tliiit liiirt' niijilit U'

,.,T in wlii<'li n workiiiiiii wu'ilil li.' |ii'ii'liiilri| \>\ ilif miixim irniii

.vi.viiiiitr, <'V<'ii tlimi^iti till- i'i-i\ wliii'li iril to tin- iji-ii-lrr nv-'iiil.i'il

r,.|il tlif fllll'lovcr's lir-li;;i lii'«i. Sllrji il I'll-i- wmilil, lie MilL':.'i'-*ft'il,

. i)i'i.('iit('il if till' iiH'viiiilili' i'iiM-ri|iii'iiri' III' till' tiii|ilii_vi'r's iliiv

,|-i;ili;: ili« lllltV Wiilllil iil.V:iill>ly lie to iH'i';l:.i..|i llilll pi'lNntlHl

379. Aiiumption by the matter of rc«pon«ibility for any injury that

ir.ay be rtceived.— In «• nii- iiisiiiu'c-i ilir •viilrtirc may jii'lil'v tlio

iitii'i' tiiiit i* U till' ihiiiii.'ii "f iIh- iii!i~iir tu iii;il<c liiin-f'lf

I'llilrr Xllt'll

cr i* ii(>i>iii<>ij

-Hiriii lie fill' II nv MIlll'V liuit llic .-r|-\ nil liiilN l'ri'i'l\c

ri:iii-liilli'«'^ the li':;iil ^iliuili' Il i» >iiii|ily tiiiil lin- iiiii-t

I.IM' «lll'l iiilcml mix rli'iit lie miulit. nlliirwis*' liavc liml to |iriit<>L't

n-(lf liv tin' niiixiin.

f :itl\n4-iiti"«

III

n( (III

I'lf

'I'l

lilxial » il

I'linii III' the rc-iiiiiii'iiiilitv will, of

full, 'I llli:|

I'l'M" itii'iv nr olliiTwn
till

;it tdat I .Irli-t llii' ntii>iii|it waiitiii'j

to HP-

-ilVly iif tl iii|iliiM-.l, wim
iiiiil til tiiki' till- ii<k iif tlii'ir

'I r till' law liv Mil' ilil'. 'I'lirV air ali-riiri'. Iir «ipiiIiI iiii ilniilit In' IhM to

-t inMiiiaMy inl-'li' I'lir'.'i tin v .iri> lii- niiilrart. iiiiil tlii- wliitliir •iirli run-

till" iiiii-t |iiiit w) lai'.'r ami (.'riiiral liarl «rii' iiiiiili' at I'u' iiiii'|iliiiii of tlin

'I'l'ir laiii;iia;,'i' Unit tlii'V r iliiiiti'' it-

itliiii;; wliiili ri';illy i- iml in- l."til lli r-' In II ('H'/. i in

in' iiiiiaiii I'. — piT

1.1 tn Ih. ini'lii.li'.l ill llii'in. I .In ""t /(.(/,.» | IMII | A. C. .'(J liii;

'il.t t li.if if wp put thin iii;i\iiii iiilii It N. S. r.s;l, i T. \. S. 4ii;

ilh

i;n I,. .1. l^

.1. 1'.

Kiiali-li piirt of it it tn 111 it i- mill, -40 \\..,k, l!i.|i. .'I'l.'

ly, lliat if a tliimr i-" put Ufi
I'-

Siinlh V, It'll.. I-
I

Isiil
1 A. C. :i.'.-i. I'll)

1.1 III' It toM. 'Now. I ill! Milt I.. .1. (I. I! \. s. lis:), to WVi k. I!ip. :t!ii'.

> vou In (In tliit iinlcii ynil liki'i Imt f.il I,. T, N. S. Hi:

lill '/wp V'lil liiiiro wayi-< if yiiil ili). Ii'iiiii'.l jihli.'i' thin
.1. P. mill. Til.

>iilia-li lliit II'

iliat it i- TliiTi' is rntli'ii piiilii'ti.al w itii llir our uti'liT con-

iTiit i< tin to one that it will Incak -i.li lal inn: Siip|. Il t iki' il-

i.|ir Mill; liiit if vim rlioiw to run liiiliatiini. (lint, (luini; to II

it ri-k. I will ;;ivi' vmi lii^'InT wa'.'pi.' tlii' in n liiiii'iv at wliiili In

It till iii'iiian. r^'iin^' tin' li-k. olirts plnyril. I hi' winkMiaii ciin.ii nut piTlmni
'II. nr it. nil inii' coiilil ilniilit that hi- tin iiiii'.l i.Ttiiiii «illiiiiil till

"iM tip [ii.ilinliil fi'oiii iifiivrriiii; tain In-- nf a liiiili. It ir. y I>p thai if

»t llii pniplnyrr fur any In

iiiiy 111' 'iii^'lil -iistain fiu.ii tlip Imak- iipcr.itiiin. lie rmiM mil ipi umt ilaniii^'ps

illi-taii'litij.' tlli-. piifmi I the
la

i.i till' hnlili. Till -lilt

iM fi.lli.w if t!ip iiijiiiril pi'i-nn ";m tin
'V il iif »inh

of i-a-p w
111 Imt that it lint

it. I w llilll wp liavp to

a wiiikiiir.n lit fur Ili IT

r in 1. Ilh V. I'l

I!, lit f}. n. Div, ,;47. :iil Wi'pk. Hi'p. ili-a-tpr.

I.iiril ilia I hiip. Il wa< a iiiPip ((iii-tinn of

(ISHT) ri-k wliiih nii;.'lit iicvpr pvpiitiiatp in

Till iil.iinliir oviiliiitiv iliil

>1. .^7 L. ,1. I) II. X. S.
riiMi|i;iip tlip fiilliirtir

nnt

V' vliii'li

<'llltlMI| lati' iiiinry an iiipvi tahlp

!-o sii;;L'i'-tt tlip liinitatiiin nl' tin' I'f-

It nf till' maxim to ra-i

Nl

in. I -liimM imlL'p. a'' pinl>al>|p

iilii'it I IV 111 linn iiiav 111 pii>|K>r-

ll|i'.)ll:.|l.

•<'< w'iprp tliiip ly infiTiiil hy a jiiiy if it i-" provpil that
ttipprin-n'*ii|pintinn fnr iiicr.ii in;; tlip wiiikniaii wat tolil liy hit

:ii|.lilii>iial ritk caiitpd liy Ipfritivp tpniti'iit nnt In niiml. ami that if any ac-
Itliani' •If tilIP Pinnlov'i'i'il 'il. Iilnnl I

it

lappcllr il tin

..I. )«(
omploypr mil

(m(/i V.

«t
I'l «i;.*|.|priifion of spp<'ial rcmunira- iiii'ki

tif.n, nr ottiiiwitp, to woik iimliT comli- ( l.ss7 I I,. 11. Ill (,l. H. Div. (117. (iill. 57
I,. .1. (,t. Ii. N. .»<. 7, aC Wtek. Kej>. 281,ti'iPi in wlii.-h till

pluj'

art' which tin

'tT ought to bestow, by proviiliiig ppr I.iinlliy, L. J
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(•(iurso, cmirc to tlir M'rv:iiil"< liciictit, wliatcvcr, tliom-v iii:iy

as to tllC pi'dlM'T intcl'CllC'C In III' ill:lUll t'l-nlll Ills kllnwlcl;:!- .,1

380. Injury the result of the servant's own acts or onii

One (if tlic cxccptiiiiis Id wliidi it, is cdiK-i'iKMl tliat liic .Inrtr

(•-t;ililisli('il in Kiiuliiiiil is -.nhjcct rc^ls iiiion a <li-iiiicti..!i \

t:ik('ii !ic|\v(<'ii ca.-i- ill uliicii the (i|icratii'iis or cnnililidii- '.

!

ilncril liic sci'vanlV iiijnry wiic iiii|c|iriiili'i;t i.f lii- nun \'.]'r

iTiiHivcil ridiii \\\> (pwii coiili-iil, iiihI (MO's in whi'-ii llic iiijiiiy

dirrci rrsuii ul iiis own ad i«t' uniis~i.iu. In tlic t'crini'i' ci.: -

iiis kiiiiw Icil^c of till' ri-j.; may or may not Irl in llic opi iMii..

niaxim: in llic lat'iT class liis kiiowlcilm' ot liic i'i.-l< i> iln in

(onrln>i\c ai;aiii>t liiiii.'

No olijcciioii can i'ca>onalily lie maiic to the onforriiiii m
(|iia!ificalion in any instance in w liicli tlicsci-x ant <Tcaliii, nii-i

Till' lllM-t('l'>i il.-cc|iljl|i-l' i>f till' Tf- tliilt (Mtr;;ii|y. Tllrli' UM^ Il.i

'^liiiM^iliilily i- iiii|.lir(l wlicn' lu' din it- ihiii;;ir in llif o|Ki.ilic>ii ni .1

till' Mtwiiit til |p.'i iiiiiii ImImii- to wliiili wliiili the pliiiiil ill' w.i-; i ii/i

III' is not iici'iisloiiii'il. iiftci' llic I'oKiiKiii i'liil from uhiili lie siillinwl
!

of tlir «(illi li:l~ >tllt liilll liilik for till' iih'i of il linur ^loiu' ulii. 'i v

iiii-on tliiit 111' is nut ili'i'ini'il siillirii'iitly omi lii< ln.i.i l.y ,i i-iii, '

slioii'_'. Mhrilz V. Ihiilir llSllll) ;!:; N. I'M'kril liy lii-i net. lint \\m^ I.h.

\. S. I!. loU. 10 N. ^. Sii|i|i. (i:ill. loiiliiit ivilli him liy woikm.n
' In Si.iilli V. /;•(/.'; |IS!)|| A. ('. :!-J.'i. in ii .lilli'i-.nt o)M'i;itiiin." Thi

(ill I.. .1. (,i. 1*. N. S. i;s:i. Cp,"! L. 'P. N. S. -.Vii-i i-itcil us uti aiillimity in ,i

-Hi7. .">.") .1. 1'. CiCli. 4(1 Wi'i'U. IIi'p. 'Ml. <:ii' wlirli' a fiirni srnnii! w.i

l.olil llillslimy >;liil I |i. :!.W of tile i«iu owili;: to tlic f:lct tliilt il m
l!('|ioitsi: "i^ciy -iiilor wlio iiioniils oin'iati"! the In.ikc of ii Im

till' li^'-iini; of .\ -Wiy knows mid a|iinr- 'iKiiliinc iiiitoiniilicully 'saw

ciiitcs the risk he is I'liiiiiintcriiiL'. The iiin-i'i|iii'iicc iK'in^- 'lal tlie m.i

iH't is his nun, iind lie rnnnot lie sii'l 'iioi to iim at a daii-i riiii~ -pi i"

not to cnii-i'iil to the tliiiiL' wliiili he iliivin;,' wheel Imist, It u.i-
]

himself is doiiiy. .\nil e\aiii|ihs n:i:r!it lln iiia\ini was a liar In hi- ni

Ih' indeliiiitely mult i|ilii'il while the es- (he e\ ideiiee showeil i: it he

M'lilial cause of the li-k is the aet of liei -toml the iiatiiic of liir inn 1

the eoiii|'lainin,L' plaiiitilV himself, and he had niiide no iiiiii|ilaiiil . am
whcli'. therefoie. the a|i|ilieat ion of the had lieeii in the lialiit of i.|.|;

inaxiin Vuli ,ili lum jit iiijiiiio is (oai- enrd uheiievei it lieeanie hihii.

pletely jilstilh'd." 11,1 ,tt llSfllii T.i Out. l;. 1.. 1

Siinihir views were thus e\pres-eil l.y In Mi mini ti v. dind ll>./'/

T/iid Watson in tlie sat ase ( p, :!."i'7 llssui L. 1!. 14 App. Cas. Kli.

of the l„nv l!cport-l: -nie ri-k may <,i. I'.. X, S. .-ir,:!. (il I,. T. \ S

arise from a defeet in a maehine uhieli Week, l!ep. It."), ."it .1, I". Jit

flic s(,ivaiit has eii^rjiu,,,] t,, wnij;. of i-i-ioii. in so f,ir as it n-'.!

siieh a iiatiiie that his personal d iimer appliiahility of the nia\iin. a.i-

aiiil eon-eipient iiijniv iniisl Ih' pro lined I'V Ijud llal-liiiry to lie ii

liy his own act. If lie clearly foresaw tjius lAplaiiied i p, Isil i,f the

the likeliliikMl of suili a result, and, not- pmt-l; •Tlie nniii oK\ e.n-ly

w ith-tainliii^'. continued to work, 1 teied a known risk whiili lie

think that, aeeoi.lin;.' to the anthill itii's. eoiiiiteicd for a periml nl ->i

he oii^dit to he rei;aii|ei| as ruh is. The and tlnieforc he is not ,
••!!!.

casi' iii.iy he \ei\ dilVereiit when there is einer. upon the ^rriniinl th.'i In'

no inherent peril in the work perloniieil iintarily ineuiriii'.' the ri-U;

l.y the servant, and the ri-k to whnh that the ri-k e\i-te.l: anl. Im

he is e\po-eit all-e- Irnill a i ie \\.(^ iillll-ill unlil.; i II.- Wii *;"

feel ill the maehillery ll-ed in an e.lll-ed d.lll^^er and ulliln.lti iy i

oll.ir ileji.ii Inie.jl o\er whii h he has no hiiii-elf."

colli lul. 'Ilie present cas<' In lonj,'s to
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••liccriMtidii of. tlic ill I'crt wliii'li (Mii-cil liis injiirv.- Tiiit tlirrc is :i

;iiiitV-t ilaiiii'cr t!..ii it iiiiiy U' (•(in-inicil l>y shuh' jiiducs iii siicli :i

|.ii:-cii- t(i revive inaiiy of t.lie liartlsiii|i> ni" ili<' oMer doi'triiic in tlia'

;,ir^i' I'la-s <if eases ill wliieli tlie eiil]il.iyee"s cjillie- arc ri-I rii'li'il Ii.

•in; Use of soiiie pai'tieiilar iii-l niiiKiital ity. I'mler siieh eii-eiini

.•aiices the iiijiirv is iilways, in a [lai-iial i|e:;ree at lea-', the i-esiili

t rniiK'tliiiiil iloiK" epr iiniiileil i)y the sei-\aiit liiiii-elt'. and it' this I'ae;

iiiniif- is siillieient, tu warrant a cnnrt in di-rhiriii:^' tlie niaxini to h'

I'lJii-ahle as a matter <i\ law, l!ic lienelieial elleei of th.e (Iiiet.rini-

,!i!iiici,ilei| hy the House of I.onU in Si.iilli v. I!'il:i r. nMi>1, it, is clear,

vsrriniisly (liniini-li<Ml. lint ]icilia|is it, may he said tiiat there is no

i;:i'raiiy risk of >nch a resnll >in<'c the recent deci<iiin of the couri

: ii|i|ii;d inentinneil in S •"JTT, ikM*' l,siijirii. That dccisidn impliedly

iBi-iites as an allirniaiion of the |iriiieii>lc that the mere fact thai

Lr servant, was tisini; a defective in>ti'nme!italify in ilie course of

!.i-cii!]iloyMieiif does not eon-iiint'-a sutlieieni r( a-on for liohliiiir ihat

::-kiio\\ledi;c of the defect is coiieln-ive a^'aiiist his riaht of recovery.

381. Work undertaken by the order of master or superior employee.

—

i'.ii' etfeet of evi(h'nce that the work in conr>i' of jierformanec wlien

'.i' injury was ivceived was undertaken in e<im|iliaiiee wit.li the direct

"nlcref a siipei-ior (hws not seem to ha\'e iieen di~cn--ed hy any conri

"liich infers voluntary action from the mere fact of thi' sei-\antV

kiiH\vlciIi;-(». J!nt ])re.--nnia'ily the siiitiilicance rif this elem<-nt in an;.

•iii'li eoiirt is the same as it is in ea-<'s where the sevvant.'s rii;ht,s are

U-iiiir <'oiisidere(l with iid'erenci' to the ipM'-tions whcilici- he had con

';:ictii:i]ly a->umeii the i^Vk, or had U'cn i;uilty oi' <'ontril)n1ory iiei;li

:i!ii'e. See chapter xxill., //(;.s7.

I'lider the Kiifiiisli ileetrine, th(^ fact that tlu' servant was injured

in nli(\ inu' an order to perfoi'ni daniiermis diiti<'s evidently cannot, lie

"f any ditfereiitiatin:;!: import. JJiit, so far as it j;oes, it makes in

'he >i'r\ ani's favor.'

^81a. Work undertaken outside scope of ordinary duties.— ( Compare
:i|iiir N.w., jios/.)— In all jni'lMlictious. l-'.Duli-h. colonial, and

.\iiiiiii'aii. If \-,onld proliahly he held, as it has hccn held in .Mas<a

'llhi',l,ir,l \i;. ,( IliJt h'. Cn. V. If.;/- ri-lit of rci-i.viTV iiiij'it linvc Ih'cti <1i'

'" iMiiii !il .Mil, 4:i."). .S So. :iru. ImM- ni.Ml on tlic siiiiii- ^pirinl l'IouihI.
1!-' Il,il II r.iilwiiy coiiipiiny ciimiot \x< ' In one in-f it u,iv lujij in In' n ,yi,'^

i'lil I I'll' for |li(. (lentil of n ynriliMii-i- lion for tlu' jiny wln'tlui- the sorviint
•'i- iliii' 111 lij, licin^ t|ii',m',i ,,lf till, l,,,it- \\,is willin;:: to einoniilcr tl'C (Ini'ircr.

'"Ill .III the front of a switeh iMii'ii'i' wlicre lie \v:i-i onleri'il to leljii-t :i licit.
[ly ^trikiii',' iiLMilist a pil(> of ronl i

• tliiil duly l»'iriL,' ont-i le tlic .^ oiic of lii^
"'"' tl^J'I^. V.iiiiji lunl tMM'd ilt'iio^itcii i'lll|ilii\ llu'lil iirhi iI;t!l';i'Mill-.. Il'l.ilit \.
ihiTpliy tlic con-iuMiiT with lii< |iciiiiis- 11 i/mh'ih ( IssS i 4 Ti s I,. I{. 2.:^:^. In
'ii'ii. Sec ,il^, /»„// y llriiitt lited in iliiothcr lie wns allowed to rci'ovcr wliiN
note I, ,v»;,n(, in which tlic scrv.oifs ioni|ilyini,' with nn order to dean inov-

i !!
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fliiisct.ts, tluit, llio !;«TVitnt is dchiiri'cd fnun romvcrv, ns n n
liiw, wliciv lie was iiijm-cil while ciii;;!;;!-.! in \v.»rk <,uisi(lc hi- ,

(lutv, vliifii WHS tiiiil.Ti.ikcii al tiic siiuiic-liim of a I'cIIkw u
ami w iili ilio uwrc consent n\' hh iiiiiiii-diaU- t.ii|i<'ri()r.'

It such worlc was umii riakcn liv tiio orders of an <'i]i|or

roiircsciilrd tiio master, tiie (jnestioii wiiether tlio servani -v;i

will depend iii)on llio eonsidrrations adverted to in the pren

,

tion. See the first of the two eases cited in note !.

382. Servant's fear of losing his position.— (Compare 5\< j

(<j), nnlr.)—It is manifest tliat, in the hist analysis, the c\

sii;niticance whieli siiali he attaciied to the iiitliieiicc e.\( r,:- ,1

servant's niimi h\ tlie appiehension tliat. if lio (hdine^ lo m
a certain extra-hazardons dnt.v, he nia\- hi-e his position, mii-t.

upon t'onsid<'ration.s winch are socio]oi;ieal rather tiian jiiii-t;

§ <)2, inife.

One tlieorv apjdied in the decisions end)odies the sanii> cm
of tiic rehition Iwtween m.'i>ters and servant.^^ as that \'>,.\\

economic science wliich is ci,inmonly known as tlie mohlli'v
Tlie servant, tiiat is to sav, is a-Minied to he an entirelv Inv i,

respect to takini; up or ahandoiiinir an eni|)lovnient.. This ;is<i;

f.liviously involves the corollary that no coercive iiitiiu n.c
ascrihed to his fear of the constHjnences of a refusal to in.iir

uorinal risk.» According to the jud-es wlio take this view

injr m.icliincry. Marlr,/ y. Os'uorn 1-1.".. .".» .1. P Ul- "\ ],„],] t\
(18!M) 10 Tin.rs L. R. .188. a .nan is not ,,hv.i,-.llv ,'„,

,J':.
'°''\ "'•'^'"""•«' -^If'l- Co. (isnni »li,.,.. lu. ,•,„, at liN .mtiuM ,1„

oO At;,.,. 302. 5 L. R. A. 7!12. 2.1 X. K. or „„t. aii.I ho .l,„.s it. i|„. ,„;
100. ,i-Te a loom fixer wlio was in- jilic-;. Wliat U ro/.«s' Willi
.lurcd l,y a U'lt slippin,;: olt a imlli.y a man is willing wlicn lir uilU
Willie he was att<MMiilin).' to rojiair a Je- tiling' ami liocs it. No ,l,Mil,t
fci-l failed to recover, for the reason tliat ixipiilarlv >|,eaKin" i-< sai,l to .1'

lie liad voluntarily taken the ri^k of an ii:u\ illinulv. with~im •'on.l will
ol.v.mis dan-er. he does it. no malter"uli;,t lii;

Ihe most un.ompiomisinf; of the is. he pnfeis doiie' it to ka
Kn-li-h exponents of this theory was alone. He wills to do it. Ho
the late Lord in.mwell. In fJ.;,7< ,, y. ^iU not to do it. I suppo.o ,

'n, n n^in'-riL'J ifr T r^ '- 'n'-n, are two men; o,:e n f.,-

phiined of the danger of the work lie
-^"^^^'^^^"-^iodn^f,.,^,..

woiihi have l„.en told that someone eNe ' ' '""*''" «r>n"l'>-l'"l "'

w„iild do it. The remark of the jiid^.e
''' ""','. ''",''" 'j' '^''' '"'"' " "" '

was that this was "a verv .s<.n-il,!e an- |"'"'""'^'; ^"PI""^' i«" -\"-'

swer. . . . hilt that .showed th.it he
""'"<'''' ""• "I"" «ho .li^ tl„

had an option to do it. or not to do it." '^ '"•' ""''"'> or has the -liiiliii

'riii< hrief eomment was e.xpanded into '''"' '"''"•'-.' There mii-l !m' a

the followini; inci-ive homily in the notion either that a mnii "li"

opinion whieh he deli'.ered in' l/on/.r/i; thimr :ind LTun'hle- is ;.•.'•-. i-

V. (liiiit Wtsti ni //, C,,. ilss'.i) I,. U. inj:. has not the will to lo it.

14 App. ('.IS. 170, .58 \j. .T. (,). M. N. S. Ilieie is somthiiiK intern:. I'i^itf

r>[i3, Ul L. T. N. S. 5UU, c'8 Week. Itep. ho/ui.v and rolcns, something' liki
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sitiKitiiiii, tlic scrviiiii'.- jir«i]ic'r cuiii'.-i' i> tn iIjimw up lii~ iio^iiimi, as

lie liii:- :i I'ijilil 1() ilii."

Till' otlicr tli<iirv tiikrs iniu ;h-ci mil iIm' tinidi-inn- mi' ' iii'li-|iiiiiililr

f,ict tlint, ill llii'sc [Kiri-i i>t' il,r ivili/iil wurM In ,

' Idi ilic cniiiiiinii

hnv i)r<'\:iils tlic iiiilii-t,i'i:il cnuilil ii.u- aii' -iirli iIkii ilic l:il"ir nKirkrl

i- iioniiiillv iiioi'f cv Ic-.- iivri'c-r.i\\i|ci|. ;iiii| ill liiii'-- nl' iinu-nMl .-trc.-^

i> •|lii'i'ni;c<l willi siiilui'>" tn sin-li .-iii rxlriil tl':i! tVi-li ('in|i|o\mi'iii

ill iiiiv i:i\('ii liiii' lit' liii--iiiv.-.s is ;iliiiu.-i iiii]PM>-ilil|. t,, |ii'ociirt'. It i-

rci-iciiizcil lli;lt liic scrviiiit's 1<iiii\\Ici1l:<' nl' IJii- l':ii'I iii;iv rr:i-(iii;ili|\

!«• >ll|i]i'isi'cl III illi]i;iir his I'rri'ilnill nt' will, tn :l IMcjNt m' jr.--. r\!r|;l,

when lie tiiiils tliiil a new JKixai'ii lia< licni ^ii|ir:Milih'il in iii- cnv'ii'nii

iMciit l(v a lircai-li nf duty mi liis iu:i-iri-"s |i:iri, ;!ihl il-ai In- is cnui-

[iilli'd ti> clci-t, iMlwrcii (iiriiuntci'iuu 'lr|i li:i/;ir'l, "V :ili:iiiilniiini' lii~

]in-it,iii!i, or niiiiiiii.:; llic ri-l\ nf a |i'.v.,i!,l(. .Ij^-iiairi'. it', wiilinui aciii

l.iii" itlimit a will. :nii| yet '.vIki will-. |.(ni.!i' l"i U< -ir .I.m i.ni, ,|i,,it-?

If llic shilliiif,' iiiMili' liiii: /I./. /(..;, »liy .\cinl.ii> .|.iil> iiiiiir ir.nlMl daiiL'i'K

iloi- iinl llic (li'-iir to contiimi' cm lion t:ni ci . ui'ci tin- liUc. I.il ii- Icil i

|,ln\c.| (ill -o? If lie wiilll-l li-nc M ri-llt til the l:l\v. If VM' H.llll Id 111- cll:llit ilil".

Ill '-.fii-o till' wiiik ;iiiil lii-i ili-i!M!;jc unilily inir-i'hi- icit of diir nwn |i U-
u.iiilil lie wrniiu'fiil. \Mlli :i iciii.-.ly In ct-."

'

Si,nlli v. Il'tl.'r ||silll .\. C. .'i-J.").

liiiii. why ilocsi not liis preference uf eer- :!lii. ilii l„ .[. (,i. li. \. .•<. iis:i. ;;.'i I., i'.

I.iin tn nn nneerliiin l;nv tint innke liini N. S. 4i'i7. 't't .T. 1'. Clin. 4(1 Werk. i'ej,.

i(,/iws iis iniU'li ill iiny ntliiT iimtive? ."i'.Il*.

Till re li:\ve tii'cn ;ni inlliiity of pro- (Itlier iiiil^'es liiivo n~eil siniiliir Inii-

fiiiiiiillv Ie;nneil .itiil ii-1'le-.s ili'icii--inii~ j;iMi;('. In Ynniidiilh v. rriiiitc (IssT)
a- tn ifr liini of tlic will: lint (hi- no- I,. )!. Ill (,). j!. Div. (;47. ."i7 I.. J. i>. !i.

linn i- new. Tlii-i is nil import ml ipie-- N'. S. 7. :iil Week. Hep, •J'^1, T^pe ;, f,.

tinn. 1- the iiiii\iin tn he i;ot i iil of? .1.. \\:i- of opitiimi th:it the infeienee nf
.\ii' we to siiy I'filrnti fit injiiriit pro- ii vnliinti i\ :i--iinipt inn nf a I'i-k eaa-eil
villi! he i;riimlile*. as Mr. Itell inn- liy a nii-ter'- hreaeh nf iliity ennhl nnt
tonileil? To <lo -o woiilil he ino-t iiii- he r'li'.U leil hy -ihiiuini.' that he f'ireil

ju-t ami nnrcasonahlc. The nia-ter that a rel'ii-il tn incur the ri-k wieihl
say*. Here i< tho work, ilo it or let it eo-t him hi-i po-ition. "Thi- i* a conn
nlniic. If yoii (h) it. I pay yon: if not. try of free lahnr. . . It ha-; heeii

I ilo nnt. If he lias eie.'.iu'eil him. he -aiil that the servant i- nmre pnwerfi;!
siy-*, 1 ili-eharve ynii if ymi iln nnt ilo tli.in his iiia-tcr. lint I rather think
it; I think I am rijrht : if w roiii;. 1 am the servant i-s nnt h-s poueifnl than lii-i

liahle to an action. The ma-ter <ay- niii-tcr; .and ocrtainly he i-i ipiite alili^

tlii<, the servant does tlii' umk ami tn eiifnrcc the cnntract ami ilcfenil hi-i

earns his wau'cs. and is paid, lint i- ri'jlit-.." i'liililun v. A'. /r ilsiim 1

hurt. On what principle nf reason or .'Se. Sc-s, Cas. lid Scries, 407, per In^'us,
justicp shniild the nia-ter he lialile tn J.

Mm in respect nf that hint? Iln this -W •unlit u v. V' I njiulllini ftist. It Cii.

Jioaii.l. aUo. I am nf opinion the iiidir- MsTTi I.. 1!. > V.sih. Iliv. :iS4. p; I,, .1.

nii'iit -h.iiihl he atllrmeil. 1 may nli-crve Ivvch. X. S. .")21, per t'oiklnirn. Ch. .T.,

tli.it the ciiiirt of appeal tliou;.'ht that whose remark that "il a man, for the
matlir of the cases where this novid sake of the emphivnient. takes it or eon-
riitiiiii was entertained liore on the pres. timics in it. with a kiinwled'.'e of its
int." In the later ease we tind him re- ri-ks. he must trii-t tn himself to ki'cp
itfr.itin^' these views: "It i« said that clear of injury." seemed to I.opes. 1,.

tn li'ild the plaintilT is not in recover d.. to cnilmdy the true principle. Yni-
is til hnhl tlait a master may carrv nii lumilh v I'riinrr (ISS7) T,. R. Ill O. B.
in- w.,rk in a daii'j-erniis wav and dam- Div. i;i7. Ilil.'i. .")7 L. J. Q. h. X. S. 7, 30
use his servant. I do so Imld. if tlio Week. Itep. 'iSl.
'irvant is f,,,,!!-), cnnnL'h tn a':rce In it, I le ease nramwell, Tl.. declared
TliH M.iin.ls very cruel. l!nt dn iml I l;;il he •imiiIiI nnt consider that he [the

.'I is:

rnn;
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i hi

ill

hi

hi m

illlv liiivili^- llic M'r\ ic<\ lie (Iccliiir-

t'.\[":>iitc tu llif liii/ard.' S<(' .; »;.">.

s<'rvi\iit| Win iicliii;; iiinlcr riiiMiiiiUioii,

r\cn if he IimiI Iktii IjoimhI liy ('(11111. icl

to .crvc." linlhni V. ilniil Wi^tini
r<,lli„i r,,. ( IsTJi I,. I;. 7 |a,.)i. i.iii. -j;

L. T. X. S. ]>:,. 20 Wck, It.p. .-);;.->, 41
I.. .1. K\ih. N. S. III! (ii, ri'|M(ii(d ill Ihi'

liitt<r sciiiil iiiily p. Ill) I. I'lir \i(.«^ of
tills Ic'iiiiicil jiKbc lidwcvir. rc-|i, 1-1 iny
wlial, in :iii(| i-i iiol i-<iiii|iiil~icM. ;irc nf a
very cxticnic iIki racier. Sec imtc 1,

'Ill Vnriiiiiulh v. I'l-nnr. (Iss7i I., |i.

Ill (.». li. Div. HIT. :u I., .r. 1,1 li, \. s.

7. :!li Wck. 1!.|,. iM. I,..id IM,,.|- and
I.indli'y. I.. .1., Imlli .Icclircd lli.il cvi-

(Icncc iif the >(rxaiil'~ fear iif liciiiL' 'li-

cliai-frcd li'iid('(i to lidiiit tlic iiif ! inc.'

Iliat lie wa- luliiia in (•iiiiliiiiiiri'.' Id

wiiik. Tile fdiniiT said (p. (i.')7 nf l.uv

IJrpiiitsi : Here Ihc jiid','.' cif the
court IxdiMv lias cimic t(i llic ('(viicliisldii

that the iiKiMiciil it appeared that the
plaiiitifV knew and apprcidaldl the d,i'i-

iivr. and did not at iniee (piit the de-
fendant's enipliiy. lie came within the
nia\ini. and «,is therefdpc. ilpdii the ail-

tliDiity iif 'ri'iiiiKii V. tjiiinli niiiiiiir, dis-

entitled to reecHcr. lie 'id nut lirinir

liis mind to bear iipua !' iiitivcs \<)ii,|i

induced IIk' plairtil'' ,.et as he ijid.

—

whether lie relic 'he fcirenian's

statenient that die ciiipldver wmiUI 'k'

responsihle in ca-e df an accident, or
whether he was inllneiiiiMl hy the fear
of liciii^' thl-dwii nut df enipldy if he dis-

nlieyed the fdveiuan's iiiilers. All that
was I'lir a jiiiy: and the Judui' niiirhl tii

have ap|i|ic(l his niinil to it." The lat-

ter said (p. (iill) of Law I!ei(drls):

"The act [1. p.. eniployers' liatiilityl

cannot. I tliiiik. he priipeily rdiistnied

in such a way a~ td pidtect niastcrs who
know iiij.'ly pidvide defi'cli\c' plant for

tliiir worknieli. and ulio seek to tliiiiw

the ri~k iif iisin;; it on them liy pnttinj;
them in the iin|(lc i-ant position df liav-

in;; tii leave their situations or siilmiit

to use what is known In lie iiiiijt for
use. ... If iidtliinu' more is proved
than that the workman saw the daiiTcr.
repditcd it. hut. on hidni: told to ^.i on.
went on as hefore in order to avdid dis-

missal, a jury may. in my opinion, prop-
erly II nd that he had not a^irced to take
the risk, and had not act el voluntarily
in the sense of liavin!.' taken the li-k
upon liim.seif. I'ear of disiui-sal. r.ittier

than voluntary action. iiii;,dit properly
lie ii'fei red."

Similar views were ag.iin e.\[iressed

In ilii the work wliicli will ii

iditc.

in the followiiij.' year hy T.orl
v\lio in ili-(U--iiiL' the meaniirj ..1

\ i-ioii in 1 he emphnci-' lial.ilii\

ISSII made llie-i' rc'maik-: •
I ',,1

aluays hecn. I tiiirik. two -,|„

thoULiht in relation to c.i.i- e

Mml. . . . 'liie view of .,11,.

has been that, in luder to |ii.\i

justice to ina-ters. the ((.ii-liii.i

tlic-e enactments ridatiie.' tn 1

^iimI work n s| |,| 1,,. nari.ivc
that they shduld he eon-tnicd ,1.

ly as po-sil,|e. 'I'lie \ iew of ili,

school is that masters and woikn
not really on an e(pi.il fooiiML.'; 1

thi're is danger ill the erii|il('\ii

docs mil exist with iclmkI to tin

ter. lint only in the ca-e of n,,.

man: and the workman is im>i

eipial fii(il"'.g. liecaiiM' he mii-i r

ri-k (ir give up his cmphn n. m.
1 mysidf have alwavs liidoii:;, '

latter schddl," ir»/.v/i v.

I isss) I,. I!. 21 <^ IS. Div :;:i :

I.. >. (,). li. \. S. .-,sii, .-ill \\,., ,

•STll. .).! .). 1>. .-{S.

.\lidUt the same time we lii.l

kins. .1., ii-ing tlie fdliduiie,: lin-ii

'I'lll 11x1: II W llilll'h{xifh :|sss, j.

(). I'.. Div. 3.-1II. .-)7 L. .1. u. I! v :

.vs I,. T. N. S. .-Itt. .vj .1. I', j::

cannot lie s.iid. where a man i- l:i

engaged in wdik. and i- in lin

dismi-sal if he le.ivcs hi- \i.iik, t

wilfully incurs any ri-k idii.li li

encounter in the cdur-c ,,f -,h!i

and here the plainlill' liil ,i-l..

defendant-' men to taki> care. Ii

feieiit where there is nii diilv 1.. I

formed, and a man take- his ,li;i

tile danger, for 'lierc he xoliiiiuri

counter- the ri-k. If ilic |.l liniii!

have ;.'one awdv from Ise dm
|ilaee without imui riii'_' Mn- ri-k •

ill',' his means of li\ elilion i. thi

niii.dit have heen dilVercni ; Imi !i

ohiiired to lie there: hi- |ic.\(iiy. v.

will, consented to incur l!ie l:i

The learned judge aNd -lu;.;, -1,.!

if it had iK'cn inipo— ilile I'in tin !

ants to take tirecaulidii- Mi'iin-

danger. it niiiiht have liei n li' hi

the plainliir was luiund to tik

<di;ince. The case w:is ili-(liiji

from ]Vui.'ll, 1/ v. Mrliupi.l'tut hi

<;,. (1S77I L. 1!. ! I-Acli. Div. :;•

I.. .1. IvmIi. N. S. :,li. d.i r,„.
.J

that, in the latter <'aso the plaiiiti

onli- kncM that there um- .juii'i

had it ill his power to pr"t.(t Id
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383. Complaint, objection, or protest omitted or made.— ((

^ :".MI. nil

tiii'i til,

nhiiliiM

/,.)-'! ic Idiiiciil r.ii;'iiitic;in('c wliidi -!i:ili lie ii^criU'il to tli>'

ir. iK^toi'c till' accidiiit,. tin- -frviiiil ciilicr liad or li:i(| in't cuiii-

I lit', uliji'clcil til, or )iriili~i<il ;ii;iiili-f, llic iiiMiiil<ii;iin'<' ot' the

iiliMoniiii Iv ilaiinfi'Mis cuiidiliiiiis wliicli ciiiis III > iiij 11 rv, \vi 11 III IVI-

Nll-IV <

ilitcrciirc

l(']i('iiil iipiiii tlic iiiirt iculiir liiict riiic luM liv the cuni-i as In t.li(

til lie ilrawii from tin 'crvaiil s haviiiii' roiii iiiuci ti rk

wiili a kiiowlcili;!' of till' coiiilitioiis,— .siicli kiiowlccl;:!- luiti^r iiiaui-

fotlv an clciiii'iit alwav.s iircsciit in any i-a.-c win re tin' ^rvant luus

thus cxiii'fssi'il (lis^atisfari ion willi liis c iniroiinii'iit.

a. .\i) rotniiliiliil . prulisi, or ulijiflinn i slnlilixlu'ii hij lite rviihnrr.

—If tlic iiiaxini is (Iccincd to lie a •oncliisiv*- liar to his action whcn-

I'VIT it sliouii tliat lie went on workiiiir with a kiiowli :c ot the

sk wliicli caused liis injury, tlic failure to express any dis-atisfact.ii >n

laii ciirrv no liii;lier siuniticancc than that of a circunistance tendiiiir
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II. N. .*<. .'iti:!. (il I., 'r. N. S. .'iiiti. :t,s as mil' of tlic I'liiiu'iit- wliiili rvcliiilnl

UVik. lii'p. U.'i, .54 .1. P. -2-11. tlic otliiT llic opci-iitioii of ilic iiia\iiii.

iiii'MiIhi- of tlic lliiiisc of Loiils scciii to In Milhir v. Miii'liniils' Mf'i. f'n.

liavi' liccii vliat sli crcil liv l.oiil ( Is'.MIi l.-,li Mil ;!i;:

Brinnvcll's oiil>|Mik<'n ailvoi-iu-y of the -'.i \. K. loil, lloliiii

I.. 1!

.1. rkcil:

ilnlrii

"f -Il

that the piittiiii; u man in fcir "It III' that •asc like 77i.

ivalion iloi's not aniouii t. in a le hi<u ti nnimir t iss: I., i;. IS (). I!

]inin t of view, to the application of Div. I1S.-|. r,l\ [,. .T, Q. li. N. S. :UiI

|ihy.ii'iil cocri'ioii (sec note 1, .vK/ini ) . \.. T. N. S. ."iliT, '.Wt Week. I!c|

iiml picfciTcil to reserve their opinion .1. 1'. ."ilii. comes very i r

nil the .-iilij.c't. Loril Ilalsliiirv

lintoil liiiii-elf with saying' that there tin

ry I r iht line:

M'e.iii-c. if the -ervaiit i- acliiej within

'I" ,f hi- rcLriilar em iviii.'iil. or

viilciice that the plailililT had in olKilienre to -pccial nnlcr-i. Iiic fear

I'll I'liiiipelleil to ilo till

I'll fe

tliat hi

lint siiliseipu'nily reniaikcil clioic

liy any of lo-iiiL; lii< p! ina taki

f T that lie cannot Im

his

lid

vi-ln :l to lea- i-n tl ic ipic ficciv to take till risk i|« hinisclf.'

linn as to the true scope of the niaxiiii. Coiiipare the follouiiiL' riiiiarks of ihi

I/iiil lliT-i'liell also desired tliat the mat- -a

li'i -liniiM I"' left open for ai''_'iiiiiciil and /,'.

iliH'liiii'il to e\|ircss any |K)sitiM' opinion K.

11- In the correctness of l.oril Mraii

iiic jiidL-'e 1 /;.,»/. \. Vol/,- .{ V.

I Islilli |.-,l Mass. 1(12. J.i N.

I'lr- the dilc of ihis slaliite

' This accident liap|H'iied licfi re

id In till

l.iiril Kit/;.'erald did not directly en

liether the ficar siinieiili-ciiss the (pic-lion w
nf In-ill^' einployineiit was roinpiil-ion. that

hill tlmiii'ht thiit

^' pi, Itcd of

no com
I

hiil oa-e where

even if hi-

ml-ioii ciiiild ^'cnt in Ihe -ii

the -crv- it iinnlved ilaiiL'

doiiht that II.,' ri-k

1 tiy tlic |ilaintill" iiite-tate. so

induct was not nci;li-

I'lilpalde. -till, as

ifc-t to hi Ik

ift.r liavinj; aski'd for as-i-tance ciiiild not eopipl.iiii of tin

mill met with efnsal.

in-cipienc

lining the same work in tl

simply went on or aiu'iii'. as it nii'jht lie ai^'iicl. per

le same man- ic

iitr in which he must often liave done 1SS7, that if

I- miller I lie acl of

d iindi'V the fear of

ilmin:: his se\eTi \'cai s of l..-i il'l In .t l.U

ie. The "plivsieal rompiilsion" the. .v own peril, iiiile-- a jiirv found hini tn

"f l.nrd 1
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I ituImumIc lii(> iiilrrciKM' 111' V'lliiiilMrv iicticni. I'lnlcr ^iicli ci

BlalKTS it (Miiiidt Ik' a ilitl't'ic jiti:i: iii^ flcmciit.'

I'mlii' tJM' iliiririMc iIkii kii"\\ 'k i1;:<' is not. of itself (Mnidii-i

flic viil\uii:ii'\ <'li:i racier 111 I lie si maul's aclinn, iji,- t'aci nl' lii- ii..

iiii; (iiiiii'lyiiii'il is nrdinarilv iiuiliiii;;' liiit, a eii-eiitii-lanee I'ur i;i(

Ici eiiM-icler ill ciiiniecl ii'ii willi llie rest cit' llie eviileliee in ll,i-

IJiit. in ea-v- ill \diieli ilie ciiii'l is jii-(iti(cl. aparl I'miii liii- ri

staiiec. ill <leclariiii; lli.ii llie ina\iiii i- a;i|ilicalilc. llie laci i

liaviii;:' iiiaile im cuiiiiilaiiii ^l||le^illler. a|i|iears a> a ciiniilini,iii\

liieiif.''

/(. Ciiiii iilitnil . iwili.^l. ill' iili'ji il'iiiii I sliilil isin <l. hij llir ( n<l. i

Ii, am j;iri-i!ie', imi in v.liieh \ii|iiiiiarv aelieii is iiit'encil, a- a ii

ot' law. as seen as ii a|i|iears iliat llie ^er\aiir cuniiirelieihleil i||,

to wliieli liis injury was ihn-, ii is oliximis iliat llie t'ai-i el a

tilaiiii liaxiiijr lieeii made is iiufliiiii;- lint a circinnstaiice wlii. ||

viilii;il n|iiiiiiiii -ccin- . ili'n.!ril In Ipi- lim- lint, as I fiitrrtMiiiccl a v>iy

itnl 1(1 (M-i-; aii'iiii.' iiiiiiri- t!i' .iiiiil"'.' I'piiiiciii ii{iiiii llic iiKillcr. I lliun

t\-' lialii'ily art. If nni -<, llniitnl cli.irlv In lie niv duly imt In I, n

tiny air in ilirrct I'diiiliit willi tlir -|"'- la-r In tlnni ii|iiiii |lu> rli.iiir,- .,\

cilii' niliii'^- nf llii« i-n;irl, a> iimiii.l S limlinu' a vcnlii-t fur Ilic |i1;iiiiiil

2SS. mill. C.iiMip.in- 5 I'.'i. mill. nmiiv,., nf (•ninnii<cralinn. II;.'

'The carlii'-t casr in wliiili tlii> ^it- till' InnUL'lil the ac-ciilciit ii|inn i.i

iiatinii i< illii~tiMliil i- N/.i/./i v. i'.ii^l- fnr if he fniiinl tliat hi' rniiM ii.i

(1)1 Cni'iiliis A". '(». ils.'i.'ii !i l-Ai-ii. -iii:!, wnrk wliicli was set liiin. lu' nii

3 ('. I.. I!.]!. Is'i. .2.T I.. ^. lAili, N. S. have di iliiail it in tin' :'.•' in

23. whiTi. Ilic !-ei \aiit wa-s iiiiiiir.l iiu in;: lli'. Iinu'.'vcr. carncil it nn <•>

to till' iii:elci]iiM(y nf thr niiinlK'r nf ii:niali.;. and lii'MT niadi' I Im- I'j-

sfivants faiiii-lird' fnr tlir umk. 'i'lir plaint ii|in-i the inatlri."

jiidL'i'*. during tin- ai;_'iinii'nt nf c-niin-.id. In a vriy rcii'iit oa~i' .i In.i

Uliaiiininn-^ly di'ilaird Iliat In- rimld lint ua< driiii'd rcenviiy fni- ,iri

irinviT fur rca-niis ^lati'd liy nai-li of caiKril liv lii- faliinii inln an inr

lliiin as fnlliiw-; '•Till' c:!-!'." ^aid I'lilvi'il. uIicit lii' kiu'H at lli.' lii: .

I'lalt. ]!.. "faiU witliin the iiii\ini 1 o- lii' ai-c. iitnl the -crvii'i' thai 1 1" ,,

/<ii/i' mill fit iiijiiriii." '•! ai'ti'd iiniin MiTi' all in this cniidit inn. an I li

that iirini'i|ili' at llii' trial." *:u>\ W.ir- iiiaiiu'd tliii'c yi'aii in the -.im'c

tin. Ii.. •liciii" nf iipininn thai Ihi' r'lni- nut nhj rlinn. Wixl v. Sn.iii':;

jiaiiy wa^ iint lial.lc. a- the plainliir had I l^'.isi -Jll (
'. C. A. 2111. riu I

.
S

ilnni' Ihi' >aiii(' wi.rk fnr -I'Mr.il ninnlhs :i-S.\. .S.'i I'l-d, .'!'.I2.

uilhniit any intinialinii nn hi- part tliat. •riii' nii'ic fact tliat h.' llhr -•

lie was nnalili' In rally it nn ; and I i-niitiii'li's liis wnrk. cvin Ih"!!;

t.hi'icfnrc (nii-id.ii'l liiin a vnliinlary kiirnvs nf tlii' risk and dn-- mil
i

aL'i'iil." "'I 111' dil'i'ii.laiiN." -aid I'arki'. slralc. ilncs lait prcrliidi' hi- ei"

I!., "wcri' liniind lo nsi' all iliic and ii-i- in U'sprct nf llii' Incai-li nf 'ln!\. I

sonalili' cari' milv. Ili'm the inainlifl snii nf tlii' dnr'l liin'. Siniih \.

was ('ii'..a'_'i'd in tlii' -ami' w,,k fnr -c'V- IIKIHi .\- <' --•"' I''" '• _' " _'•

era! iiinnlli-;. and inadr nn i-ninplaint rs:t. i;."> h. 'V. N. S. (i;7. '' I I' •'

wliati'vcr ,w tn t ho inadiipn.y nf the Wrck. Kip. :!'.I2. por Lord 1
h i - li'

means miplnyrd. If he fell tliat lie wa- •:(!.; nf the Law Itepnrl-'. ^'j-

in dajijer hv re:i-nn of the want nf a )iiit,n.iilii v. I'niiirr I I ss7 i I
1'-

^nil'eie-il niinilier of fellnw -lervant'J. lie I!. Tliv. CIT. m I., d. 1,1. I! '^ ^
-hniild iinl have airi'pled the ^erviie." Week. l!ip. 2S:l. per l.iii.lli>, 1. '

Mail! ir lan'.nhiL'e "a< emiilnxeil le,- Ma,-- nf the Law l!epnrt-l.

tin. r... in lii- niiiiiinnr •'! thii'k that if 'See. fnr e-iaini'li-. /' '' v I

tlic e.i-o ha.l Lriine In the iniy lliey iiiii-t (lS!l.-!i 2:! Out. Kep. UHl ij >"

have found a vtrdiet for the defendants. 1, miU).

Ill
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VOM'ATI NON KIT IN.II IIIA. Kill

tllilt ll ( llllilrl'-ti llu- 1 i;i/iiii|iiii.- iKiIiirc lit Ills riiviriiiif

lucli

tlir -in;

bilii

t, :inil wliifh llicrcl'ui'c -cim's iiicitIv tu irlalli-li 1

V o

ill- <•!

til

I'llli'lll. Il[iii|l willril, III till-, pi'int lit \ ir

U' rxi-li'IK'i' iif

., ilif ainilii'a-

ic liiiiMlii ilriii'liil.-.

On tlic 11llu r ll lllliIlT till' iimilci'ii l'ji:;li<li iliii'i riiic, ilic srrv-

aiitV I'S'lircssiiiiis (if lii-.-iil i^lll(•lillll iin- iiiiUir.'iliv n-niirdi'd ;i-

lliiil he wil? Ilul foli IIS williiii tin- larai lit till' iiiaxiiu. J'-l

Mil ). >iith V. France (1SS7) L. H. hut In

I'l (,i. li. DIv. (1(7

;, ;iii Wi'i'k. Iti'i

I.. .1. Q. 1(. N. S. nf it-

•2H1, I,, I,. .1.. ilr

i_' aft' r 111' liail Ih-.m ma-
\ji-in!H iialiiir 111' I'i'iit

ii . 'IliiTt' wa-i 111! r\ iili-

"1 tn

that

r:;iiril a-^ folliiws in lii-* ili-Hciit iiii; ii|iiii- Wnndlrv i'\ir tiiailr any i'iiMi|i|,iiiil tn hi-i

•llii' |i lint that Vai ith was I'liiiilinc r ariiiniitli. nil till

i< iiii't

I'liLraiii'il ti> iliivi' a ilatiu'rii

I liv till' fait that 111"

111

tiiiiii'd in |ili

iii'|ilaiiii'il, lint iniitiiiiii'l ill till' I'lii

:aiil tn till' jinL'Ilavi

till' -irvict' iifli'i' 111' kiifvv tlu' Imr-r »a-i iiiriil- nf tlir iiiajniily

ilati'.'irnni ; ami lii-t rnn-taiit rniiiplaints iln iint think tliat uliat I

if till

IIMV Ih lll'lt cviiii' iif Ills fui iii-lii'-> anv Mili-lantial

l;Ii a|i|iii'i'ialii«n of thr li-k lir waf. ili-t nut InM.

iiH'iiri iiiL' am i nf ll llliii',' III'-- tn llli'ur al-ii tlip i'\ti

•nUlt, I
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mil fnr

5 wi.
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/,'. (•:

,'P-

iipl

Ih'I'Ii takrii to iii'i'viiit it- .-.nil. ;!S Wi'ik. I!

Tliis i- niori' cnn-i-lcnt witi

I
1.1 i! .1. r. -211,

lii'-ci'iiri' in a ili-i

'In Smilh V. llol:.r \
ISIU

1 .\, C

lilts anil with villii

iiil of hi- lii) I,. .1. {}. Ii. \. S. (In:!, ti.'i I., r. \ s.

.1. I'. (Hill. 10 Wi'i'k. i;

r the li-k. than with tlir cnntrarr win ri- Ihr -iTv.int liail In

Till-
I
iri'-i'iit ra-

''I f"

-I'I'Ill- twi wi'ik'i tn till' il.iii'.'rr whirli piniliu'i'il
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\, s, .-i:!;. :!.'. Wi'ck. iti'p. ll •!, I', I in-r hi' hail iiiailr

In the lattiT v. thi'ii' i- littli'

iili'Mi- that Tlioniiw kt

I", plainti. Till' lalt.'i- saiil:

I'pi

of or pi

''I'l"
iti'il till' ila IT : lint ill till

plaints nia ll.' tn th.' fnr, man

,vas hini'il

atl'il I'nili-

•Mll' cnlll-

l.v hi- fl'l-

piv- I. \v Wtirkiiirn. cmiiph'il with till' fai'l nf

lilt ca-i' till' PvidiiH'i' is strnii;.' to shnw thi'ir I'nnt iiiiiiiii.' Ii rk, nii.jht In- fair-

tliiit ^'ariiioiilli tlinroi|._;hlv niih'rstno.l Iv I'nii-I rm-il a- an int iiiiat inn tn tin- ilr

till- (lam.'1'r to wliioli 111

hill If. With a km
as i-\pnsiiijr fi-nilaiits that tlu-y niii-t I'iihcr ili-"nii-

-iIl'I' nf thi- ila

I'f. thiintrli lali hi I'nnt inni's -tnin'

hi' \ ll mil- piai-tn- ,f -li

till- hia-l- nf till ir Wnlixllli-ll

ill till- -i-rvioi'. imliratint: tlii-irliv ill- 11- taki' till

iiiLmi'-- to iiii'iir

'.'IM

till

',|ii It

sk rallirr thin pintr-t a'.Miiist thi' pn vhii-h i|ni-s

lip his i-mMloyiiii'i;t." roiiiniriitin^' not natnia'ly nr mri's-aiily imp
iin l\w,,//-' s ,•?: null' 1. tl

'7" till" li'ar'M'il j'.iilu'i' ll: rill

niilv ili-tini-tinns that I can liinl li"t\

ply that
'V \M-ii' willing' tn -iihiiiit to it or

.t tin- ri-k nf it."

rem V, /'.(/

' "'•''I

In /;. Iss7) .•? Tinii'-

th,il (':i-<- anil till' in' rsi-iit ari' thr fnlh. I-. i; it \v,i- h.-hl that till

iiiL': W'nnillrv Was liircil to ilo iliuiv'i-r iiit inii'il n i»\i-r \\ hi 1 tilli> ('^l'Illl^o

1.1 kr its ilanu I'll; iitialh- that Im liail foniplaim-il

;uti r ami atti'ii-lant risks. VanMoutii nf a ih ti li in a iiia'-hiiic. that th<

»a- liiiTil to ilo work not danL'i'rnns, lia.l lin-ii
M'l'

-ll fnr till' pnrpi

niiiniii;s| olhiT work to ilrivi' ri'-.m-dyin^' I lir difi-ct. and that when hfi

vhii-h list fr
il.K.

I'llll \' ail' man- ri-snnii-d \miir.x 111' was tnld it was wuvk-

Thc horse vhii-h. i!id t!ii> mi: rh
ciiii't was intrusted to his after he l\

ne. '.. said tliiit

Hnrk is lint l-'inl iL'h to

entered on the oniployiiieiit. and it was h-t in the nia\ini : to prndiiee that re-

thcii first he learned its propeti-itie -iili llii'ie nin-t 1« lomelliini' to -la
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will ii ciiuri lyfii-c f.i huld i.hc M''iinii n.ii i ii'iiijiiri.'iMc, ns a iiiat

hiw, wlii'ic llic .-civiini'- |ii->i|.-i (iii'ii, , iri.ni llic iiui-lcr a [,\;

tlial the (laiiuiTiiiis cdiiilii ii.n- >li miM lir rcnicilii-il." Src I'liapi.
i

pi/.\-l. l!ut wiicrc ilif |icri<i(| ihiriiii; uliidi thr >cr\iint c •'
i

work wiM so IniiiH that tlic only iuhTciicc uliidi car ;,.h

drjNMi is that lie hail rcsnivcd, linwrviT n lii'-taiiiiy, ,.< ri,.

of u (ian,i;<'n>ns silnalii ii, it wniild «'(iii tiic prii'snm]it,ioii (,. an ai

tini'c lit' llic ri.-k ln'Cdiins sn ^inum' tlial it cannot U- disinilnd I.

(IcMcc tlial lie liad ot'tcn cNpn^cd hi-; di--ai isracijim."

384. Existence of risk contemporaneous with or subsequent to

upon the employment.—(Ccnipatv !; l'>;;, <i„lr.)— 'V:\l\u-j. ilir \!

c'lin.~cils dcci^inns as tiny >l 1 a few years aL;n, the ducirinc

prevail iiiir miplil. it wnnid si c in. !«• einiiiciat'ij in tlii< Innn:

in cases \vli('i'<" tiie ri-k to wliich.llie servant's injury was due i \

when he coninieneed llie iierl'iunianie of his contr'aet. |ii I' i!i

was cliari:ealile with an a|i|in'cial ion cd' that risk wmild ju-'it

court in deelariiiii', as a matter of law. that he was ce/i //.s in ii -a

it;' while on theo'her hand, in cases where the risk in i|ue--li'.i

tliiit III' Wii" pri fci'lly I'uiili'iili'il III |.'o .liiliucil lliMt Die iiki\Iiii i« imt

on. Iliiit lie IiikI iiiMili' fill I <iiii|il liiil. iH''l U< Hii iictiiiii iiiiTcly Imc.ui-c :i -

tlial III' uiiili'r>liiii>l anil a(''|iiir>i'i'<l in tl ltliiiMi>li In. ulijict^ to lii.^ inj-tii -

ilan^iT. iif (liiiiii;.'. • nlnnlarilv ^illnw- hiri"

In Sifntirrfi v. Ilnr1<rr lISMOl Ii 'rime.. Iif ili'i\('M In' liini. Tin- in.i-'t r i

I.. It. '.\1\. it Was laiil iluwii liiiiailly tlial IhimiiiI tii i'\i rri^i' >l<i1l aii<l [huh
('\ iilciicc of a i('iiin?i..t rain'i' l»y tin- scr\- limt. Itiifriniitt v. ilnijtin i l-^ >

ant tciiili'il 111 iicirallvi' tlii' liifi'iciici' ef W. i A' Ii. ( \iilnri.i i 12 i. !; \ -.

volniitarv acliun <iti lii.* part. * |si;;m I, I!. .') i". I'. ll."i. Ji' I.. I'.

In llnii.l.r V A'./i/i.m/. (I ( l«!M») (!! I,. I 111. II Mch.ic I'. V. C N. .s. .aii. )„

T. N. S. 2S7. .">.") .1. I', ^•i-2. Mr. .Iii-liii' nn lliis poiat.

Cave ii'iiiarkcil tliat "if i-viTyuni' wlm 'I'lilniy. U. /)^^/ (Isii-.'i -J |; (

("iiiplaiiii'd or knew iif a ili'Ircl was licM 'Tlii;-. in \h nili' ni v. <./.' W:

to lie (li-riitillrd lo iiTiiMT. Iiail in.i«tcr- /,'. To. i|s,s!i| 1,. |!. || V;,,, i ,,

would only liavc to point out d.-f, i(, ."..H 1,. ,1. (,i. 1!. N. .<. .-,r,:i. ,-,1 1, r

to pill tln'i>isrl\(-i in .1 lu'tti'i- po-iijoi ."illll. ."is V\i-tk. l!ro. I l."i. .'.
! I I'

tlian iiii^trr- ulio tiKik all po--iliIi' pains vvliric ||ii. pi. li at ill' liid i. i.: >
'

i 1 i

to cn-iiir the -afrly of lliciv woikmcn." -en ic-i' si'MtmI mmi- iil. r i'^ '

Wlicii' a machine Iiccimic niil'ciUTl I'liai'li of duty in not tii;!ii- :"
aftiT till' -.iTv.int ciitiTi'd llic employ- if. all llic law loi.U iialcli ::

Inciil. ami lie wa- injincil. af'cr niakie;; » lio aflerwiid- < r.iM-ai i" I
!'; !'r

complaint, wliile he was poinlim.' oiil sioii m Sh iih v. /;''.',•. |i-'''

the dcl'cct to tl inplover's ciiy;iaeer. :i-.'.'i. Illl I.. -1. 1,1. 11. \ .
.•<. ' s,;. in '

the ipiolion of his con-cnt was held to l!ep. :ili-.'. li.'i I-. T. N. s. \::'
.

:,;

lie for the jniy. Tiie propiT infi'i-cnee lii'l'. wcie of opinion lli.il \Ur I' :

fioiii his coniplainin;; .mil not u'ettinu' sn vant's h iv iau in ole rcn ii ',',-

the defect removed is that he jet the for ilddiliiriial a,~i-l;nirr. ri! I'n!

master fake the ri-k. irij//.irc v. Cal- a^'ainst the dan;.'ers to wlii. Ii lii'

l(r f'ipii- Milh Cii. ilS'.ei) 1;) Se. Sess. e\po-|.d on aeeoiinl of it- umI 1
. i";

("as. 4tli series, 91."). nishe I, will not pre\cnt lln- nri\ii

In ]h-nii V. Oviiniii I'lillini Milh C'l. I'Uli mm Hi iiijiiii'i finm liin- a

(1SH7) It Ont. Re;.. I in. it w.i- lieM <!;i-i-..' Uar to his aede.r,

that ovidcnee of a eoaiii'aint made liy ''I'liis istheclVeet of ()' i/.i'. i \
.

.'

the M'rvant jiNtilied the infiTi'iice tha't llnsf,,,: i;,i^li,ilil Co. ils'i;;' i'-

he had not eoiisenled to t ike the risk. Ki.'i. 47 L. 11. A. H'.l. :!J N. i: Mil

By an Australian coait it lias heen
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. S. .-IC'I. I. ill I. r

,il|'CI'\ I II" '! il

i-«i'liti:illv II 111

t'icr lir lirilMII Wiilk. lllf ll|ililic:iliilil\ i.t' tlic Illlixilll WU:*

IIIiT til 111' ililil'liiilli i| |i'. I ir |in'\. Iliil tlii-' iliN'lriin

Uiii ilrliiiililv n'|iiiiliiiii ll ill tli.it -uiii- ( -II' "•'. ll, '/' "),

.1 tl ii'ii' ciiii Im- m'I'v liiili' ijiiiilit tliiii liir ili-iiri''tioii -iiiii:i"it('il liv

liii ilii'isinii- ju>l I'i'lVri'iil 111 i^ iiriilii'i- wiii'i'iiiiiiiKli' nil I'luii'iil urmiiilr*

i:..i' -ii-I;mim':I Iiv iiliv iiili'i|li;il<' .iiillini'i;

III' oiljcclllimi^ III wliii'ii il. '11 '111 till' fori lirr srul'i' iiro Slllll-

ii'iith- nlivmi i.<. A1i1miii::Ii a in r- Ml wll'i I- M'rklllLT rni|ilii\ llli'llt fTcn-

rnilU <'ll.ji'.vs a l;u-i;i'l' lilii rlv iil' iirtimi in re;;. in! to till' :ii'fi'|it:llii'i' or

ri'|ri'llilll (1 f wui'k wliicli iiivipJM's nil aiiiiiiriiKil aiiiiuiii nt i!iiiii;ii' than

illr W Im. flflcr In- ll 'lilcrril ll|"ili till' |iii'liirin:iliiT nl liis liiilic.-i.

tiiiiU liiiiiM'lt" (•iiiifiiiiilcil \>y llic iirii'--iiy 111' i'li.:ii-iir: lii-iwcrii iiu-ur-

riii^ an aililii miial |ici'il i.r lunKim; tni'a mw |''ici', vri iliciinui II ill-

Ill ilci-Iinr a >iliiatiiiii w Im li ill jj ili'-i <\ri |ii m tln> sin^l

i-t -|M'i't lliat smiii' of till- iii>triinirnlalitii'^ arc in a I mil r iiililimi, is a

t'li'liiiu' wliicli is the >ain(' in kiihl as lli•^ iin\\illiii;;ni'-> tu rliruw up

lltiii;iiiin ha\ in:;' lh<' saiiir ilrawliai k. T ii'iliiiiilv, nil satis

t':ii'iiii'v ;;rii|iniU n|M'n wIiu'Ii it fan lir aiiinnr llial I'Vliji'liri- 11 r till

-irvai'l's liaviii;r liail nnticc nl' a ri-k liit'iprc lir I'lili-rnl ilir <'iii|iliiy-

nil lit 'liiiiilil U- i'i'i;ai'i|ril as nii-ini; an ali-nliitr li.ir li> an ai-iinn fur

iiiiiirii',- due In tlial risk, wliilr \ nliiiitai im-s i.f nriinn i^ imt a nci'os-

if.'•ii'v iiili'i'dlci' t; .iilrlii'i' tliat 111' ulilaiiii '1 kiinwliil;;-!- if u ri ^k

lifter cnti'riinr tlic cniiilnN nirtit. ami \vit,li lii,';I kimw Irili^i- went on

wnikiii','. 'Ill ascrilic csr-cniiallv ilillirriit lri;al fiin-('i|iiriii'i's tu tlic

ii|ii'i'aiiiin of a s|i('cilic ciiiisiraiiiiiii; iiintiM', >iiii|ily lirfaiiso ir, may
f'Si'i'ci-f a siiiiK'wliat iiirn'o pnui'i'liil inlliu'iirc in tlic one ca-f than in

ilir iillii'i'. is, it, is slllllllilt,i-il, wllullv 111 I jllstitial'Ir. T icrc IS rlfiirlv

ii<> li'i;ii'al altcM'iiativc lictwccn rcfrsini;' Mltii;:rtlicr to treat tliis fi'i'lini;

il- a fMi'lnr in the iirnhlciii. am! ilrrlarinir it to \<r a nni-iant, i|iiaiit,ily

ill lliat priililrin, the ctfi-ft of which is that, wJK'thcr the cxtrannlinarv

I'i-k i'.\ist<>il when tho contract of service wns inadi'. or onlv arose aftcr-

•Siiili were tlio rimiiii-itiincos iiiviilvfil viiliiiitaril V ii<-iniii> it liv

in III: 1 1,1 V. I'nilil itiriil Hill r iii'j ill a |i):i wliii'li is rcM

rely ri-niain-

Iil'i'd llllsafi'

"/-rr„. (l^ni) 1.-,.-, M;i-s. I.-.i;. -Jil \. liy lii<

l;. I'll: 1/rl/.. i.7 V. /(..;.' (l,S:i'2l l." .» 'm/I'I, '/ 1 1''

'i f,iiilt." (S'l' note !l,

, ) Till' I'diirl -nil! it \v,is

,M:i'^-. .'ij.t. :M \. v.. ,'!lil'i. In ttu' I:'tt<T iiiit iiwaii' nf iiiiy iniiiKlii-Mt ions

:i-t' it \\;1S I'r i'MtI fliiit tl tVci'l M;i— iii'liii-itl< uliii'1 I wi'li' lirii'-siirilv

I'f •>'"'-'// V, lliil.rr flS!lll A. r. .'i^.'i. i;o iiii'iiri-i-1i'i:l witli tlii- jii-t aiiil rcason-
I. •'. (,i. n. X. S. riS.'t. 40 Wi'ck. riop. ll.l,. iliwfi

!'-'. !;,"• r.. T. X. S. 4';:, .•..-) .r. p. Hr.O. Mr. I!.mii treats tlir siilijcct fl Xi'

« H tllilt a -rrvant wlio continiii's tn p M" Hie hvnl)tll^'Hi^^

"liiTc lie i« I'Xiiosi'il to a i!a'!i;i'r that tlii' |in'-iiiii|it inn- vvilli rrfi'ii'iici' to

!l!li!.'V^t:.tlO iTvI appri'f'iat l:v h::'.i::i''.' i--
'

l.llU't.'ll

.111'] '.'.liii'h ro-iilts from lii^i iMiiplovrr's wliolly (liU'i'ii'iit. acrnni.n;; as tlii' known
H'L'liL'i'iici'. and \vliip)i lip iliil rot as-iiino ri-k cvi-l.',! \\l..ii tlic -i'i'v,iiit ln.jan
liv his iinplii'ij odiitrar-t wlion lii' I'lili ri'l work, or ui- iiftcruMnl- -iiporailckil to
t'.ic -irviic. ilui's not, as mutter of law, tlie t'inployiiii'iit.

iiMHii
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wnnls. till- sprviiiitV ii--iiiii|.iioii ,,f tlint ri-k rn\ i Ih' inr-'nv.l

Ill's kiici\\li>l^'i' aluiic.

!• will U- .,ll».T\r.| lll.ll, ill ll.i- |Hii||t i.f view, l|;c .|llr-liMIi u!,,

iIk' (•"111 met iiinlcr whirli il iviiiit wii- wnil.iii;.- wjw ,,>„ u

IhhiikI liiiii for ii ilctinilc |m rin.l. ,,r i.ni- whidi un- tiiiiiiiKililr ;ii

is wlmllv iiiii.'Lilciiiil. 'I he jHtion in in ii<> cvcni «ii-tiiiii.iMi- u

lIlO lllllstiT luts liiili ;;||ill\ III' Millie jirl of couilll i->ii Hi iil ,;.

Wllil'll. wImMI Ccill-illlTCil uillldlK ivf. ITIICT III tile -t'lVilhlV kill.,', I,

iiikI |His-il»lv uliciliiT tliMl, kimu Inl^c |m' triiitcil ih a fiictor or n.,t

S oT!. M////v(), cuii-iiinii . a liiiacli <it" diitv. iiini ilmt Iuchi'Ii .i|'

clearly aliMilves the MTvaiii frmii any (ililipitimi iiinlri' wliii-li In-

otlicrviM- lie to remain in eiii|ilo\ e.t for a eertain term, Tin
tliut i-ati be ,>-ai(l with reiianl lo such mi olilinjition is that, if -ii

U-riii liail coiiio to an <'n I hetwieii the time wiicii the ri-k v.-.i-

fovere.l ami tli" injury was received, that school (»f iiioiii.|ii ul,i,.|

tinnU tlic wrviiiit as a free aj^ent, will naturally view the fan ,,|

liavinir faileil to take ailvaiila;;c of the e\]iiralion of the lerm :i- I,

alisoliiiely cuiiclii.-^ive evidence of hin eon-en, to aciiniesce in the -i

tioii.*

Tho aiilhorities nro in full accord with tlio conclusions to w.

this wasonin'.' conduct.* iis.

Of noiK' of these Kii^ili^h d<ci-.ions can it, he reasonahlv a!lir

that, tho tinw when the ri-k hi-canie an incident of the servan:'-

yironniont was really treated as a ditfereiitiafiiifr factor. In tl

instances in which tlie risk e.\isied when the .s«.rvatit henan \u.rk

was held iinahlo to n cover either iH'can-e. as under tiie older ili..

his knowlediie was de<nied to U. colicllHive proof that, he l::i'l I

sentod to incur the ri-k/ or iHciiHe. as under the later iih,.rv,

tacts were r.iich that a jury could not reasonalily infer lii\-hiiii

action.' The deci-ions in which the inaxini is held t.> !»
:i 1:11

recovery for injuries caux d hy a risk sii]ieradded after eiitrv iiii.i

•In Swilh V. Ilohr [IS!)11 A. C. :i2.-.. if „ -..ivmit f.mml liiiii-.ll ,\,,,-. I

(10 I.. .1. »J. It. X. >S. iis:i. Ii,-. 1,. r. N. s. nrw .liiiiucr :ifhr liis t, i„, ,,f . ,„,

4117, .") .1. 1'. (iliO. 411 W ,.,]<. I!r|.. ;i!»:2, iiinit li.i,| licir,,,,, ,i„, ij.ji;! r,,,,...

I.f>iil liraniwcll. s|i(>iiUiiiL' willi s|>('ciul liiiii tn tnkc w^i- to ^iii' fur :i I'l.i,

IcfiTc'iicc to tlif tiTiiis (if tlic i-()ii(r:ict Hie ciii.ML'riiiciil. anil lli.it. if in- . nii

iif liiriii;;, iinilcr wliicli nm-t i:iii.'li-li la- iimI umk uilli a kimw Ir.L'i' (if th. n>
iMircrs work, said (p. .Til! (.f Law lie- tidii,. tlj,. niaxiin udiilTl |ii.'..:,i

|Mirt-) : "In tlics<> S4'iviccs every week claiiiiiii',' any inilciiiiiitv !<n- :iii ini

llicrf h a new (ii;.M^'('nicnt. an. I. tlicrc- trace, iMc t<i tliat daiejir.
fdic his la-t week's wiirk was under a * \\,,i„n,u v. Milnii}.,lilnii /) .' It.

((iiilrart made liy tlie plaintllV. wilti full (Is77) |,. |!. 2 E\eh. Div. :)•>!. PI L
knnwlid'je of the ri-k. If wp siip)"--.- Kx.'i. X. p. ,-,2I.

thp ronlrad was from week Id week till "riHimns v. Qnnrtrninuiir ls>:i
(letorniined liy notiee. surely lie is r-./. ..s <,». |!. l)i\. lis.'i. .li; I,. ,1. (}. II. \ S. ,'

if he does not pive tlip nutice." In tlie r,: !,. T. N. S, 537, 35 \Veel;. l.'.i). I

buuie ea.^e he expressed the opinion that .'51 J. P. 510.
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(.iii[.|i'Viiii'tit iir«» KKV.Tiii'.l \>\ |ir<I l> llCl-Ch lllC SIIIK-

loi^

i|i-|ilil'iitliill-i. tlir

li,ritnr Ix'intrIx'inir tln' intimii'lc of ilif (•inii'lii>iiiii iniivi.l mi. in iIh' i<\<\rr

I," tlic liiltiT Ill-ill^' iclird ii|Miti ill ili..-r .if II iiinr< nviiii li.ilc

Till' in"'iitiv! ?;>liiiii'iiv Viiiic-li i-i iliii- tumi-lic'i ii;;:iiii-i tiic *iimil-

i,(»- 'if iiiiv i(. • y wliii'li uiiiiM pi:.,!' ..ii ;i iliiT. inii fiiiiiiiir ri-kn

•.viiicii v\U ll wIk'Ii t.lir (•iii|iii'yiiiiiii ill ':aii jiml li-ls- -ii!.-ii|1h nil)'

llilijrii llicP'to is •ri>i»inili'>l l>y llir fml lliiil iiiiiii- iif till' i;l-i-. I illuT

,ailv or n'criit, ill wliicli tlic iiiiisiiii \mi- IiiM •
'i i" !« :i|i|ili'-.il>li',

iiltiirli illiv ciiiitviilliii;; iin|iiifliiiii-f I.. I,li< liim' sv li- n lli<- ri-k riiiiii iiiln

i'ii\c|'\ \^ II- il Itu.Al.l 111

I'll

i..l«'iic'<', till' s|«'cilii' ;;riiiiniU ii|ii,ii uliirli n

lii'f tliiit the iliit.v iiifriii:;iil uii' >IjI iilnry.'" m- tlml Lin.w li il-.' \v:h

it nf itself ciilii'liwivc of I.'k- vullilil ;ii\ iliiiim-l' I" n 111. -ii'\ iilit

III 'tiiiii<.''' Varii>iis -i|i(i'illc cifi'iiin-tiiiii'i- :iir

ll \iilniili

I'l. .1 til 'ii\ til 'irm

11- rVlili'lK't'

H'l'tlnTlS

Itinliii;: III iiiritiN.

); liiit tlicn- i> II -M,i;i;<'<ti«iii tluit llic .-<';'\ iiiit'r.

r\ ih't lu'l I -rr |irciTi|lll'^

i-l'|i.|| I- !?l

IIIIV ri'sjici't >ll'<'l|i;tlnli(il liv llic fuel lliiiI tlic ll-k \vii> .nn- imt, mim-

liilll.V inriili'Ilt to llic clllliliiviiii III.

The Aiiifrii'iiii i'ii>cs li'iiil <'\<'ii l<'-< -ii|>|iMft,. if llmt, 1"' iiii"iM<', tliiiti

thiiM- of llic Kli,l;li-li cuiirts. In llic .lin'triiic -tiitcil iil iIk' I'.iiiiiiiriii'c-

iiM III iif lliis sci'liiili. Sclliii;: ii-^iilc tli<' -:iii:i;i-tii.ii- ruiiliiiinil in tin-

Mii":ii'liii><'t.t.- ciiscs llicri' cili-ii. the ;iiitliiiritii- iiMiiiiiiiinu-ly liulil

tlir iiiiixmi ciiii-litiitc-i il hillliiir In t

Ilial

lie acliiiii ill aiiv" iM-i' ill \'liiili tlic

scrvanf i.-* ]ii-iiv<'i

' sKiiiii V. Hnxlriii

1 |i> liii\<> niiiliiiiiiil Willi with an a|i|iivi'i:;i imi nf that

I .,i'iili.s ll. »«,. ( I.. I Iss7 I I (Int. !:. 1. II '.I; l'nl< II V.

i\<u\\ II Kxrli. ii:\. IS I.. .1. K\i'!i. N. II '.-'./ ilMiJi •-' li. < .
i:

S. J.'i. ;i ('. I.. I!i'|«. I^.'i: S,i,iur\. W'liiil l!i~l. ^^ i„ imi-l"! nil,
. , ,,

ll>*-V.>l 1 Kl. & Kl. :!"..">. !•* \.. .1. (.1, It. Il'lii. \:l,„n.illl, V. //

N. S. l:i!i, r. .Iiir. \. S. V,

l!.p. Jiil; tliilplhH V.

S lliiiM. & N. I14S. 2T

S. JIU.

Wivk. 11. Ili\. 1.17

I IN^T I in I,).

I,. .1. 1,1 i; \. s. 7. :ir,

Hultim- I
|M.-,si Will, t;r|i. .!-:i

I.. .1. I'Aiii. N, A. c. ."J'.. i;ii I.. -1. ',>. It. ^. ^. ''^".- I"

i;.|i. .-i'lL'. (i.'i 1.. r. N. s. nr

t/< nlhrru V, Hn'fl I ll, W.n /,'. f '.,. .1, I'. iMlll; /;.. I ll r \ . ll III' l^-s, »

llNVn I.. I!. 14 App. Ciis. I7ti. .'.s I.. .1. Tiiii.- I.. I!

(^ n. X. S, .-|ti 1. lil I.. T. N. S. .-iiii:. its I), |s:iiii i;

l,«..s V. Itiifni .(>. II.

I'iiu.'^ I,. It. :!:;'i; /(...'./.. v.

Wnt;. UiM. 1-t.-.. .->» .1. I', -ill.
'I

' llrillijit V. (hriii

I
Mill. (;:i I.. 1. N.

^\^sll•lll riilluii Cu. .1. I'. I'Vl: It'liiiii V.

iis7:i h. I!. 7 KmIi. i:iii. 11 I. •'. li"' I. I,

(t->>.7i :i

\iiiihii V. Ihhiini

Kvli. \. S. !»!!, '27 I>. T. N. S. l-2.">. ill I IsiM. In I ii.i.'- I.. I

Wci'k. l!i'p. ri2.'i. ".

"/'.»/, iji.s'/i»7 ii'Jirii iii>)l~ hrfiini, - (1!

Williinim V. itirmimihnvi llnllrrii <f In ll.i- ...iitii'.'ti.m i

/ ;,.;, Cm.
I
laiil

t
-J t'lit. I,. I!i'p.

I .liiiiiM Ik

.\/,(.i; c.i. [is'iiii 2 i). I!. ;!:!s. t;s i,. .].

II. It. \. >-. IMS: Ciii iiliiihili V. ruiiiii- -I:, Ml

Uiil lliiil. aKliiiiiLTli till' ,i.-ii|;il "mI.

.f till' .1.'

Iiuhl Ci.ill »'„. (IStll
1

.t;..;...i

istill s Tiiiii- I., n. :tl ; !
Is'H .\ »'

II \". Ilrrtiiirii

r... (l^:isi 14 I'i

7/ hiliiiil l.iiiuU

I.. I!. 2'U : lfii'/.«'- 4'

411 W.'i'k. It.'l

Siiiiili V. /(.//. . r

.11 I.. .1. 1.1. It. N. S.

:i.i.'. i;.-. I.. T. N. .s.

I, I', ililil. U nin.'.'tlv -l:il.'i| liv'

;.!/, r .1/;;/:; i-n. { \-'Mi 111 •^r, !l'- -Uj-i.—

Si—. fiK. 4tti Si'i'ii'^. HI.-)-, HiiiI.i11 ri V. till' rl'^r I'l li'il ill III

lliii„ilt,,ti r„nnn Cii. ilSlilil 23 Diit. im iii1iim.i1 mii. in :i n> .if ll ji

. t li.'ii' i'l

T'iitlK ill--

ILtp. 42."); Dran V. Ontario Cotton Mills livered iu llic Hoii^t of l.oi.l-, that tUc

I ill



in n M \^ii i; WD si:i{\ v\T.
r'

:li

i

. i

!l i

rl-k. w' 'iiT lliiil ri~k . \,-i,,| uli.ri 1,,- |„.-„ii work,'" or .ii|..

^iil.- Ilk."

Lenifth of time which eUpied between the diicovery of i

nu the occurrence of the accident.— (( oininiri' SS •_'•>.
|, ;inj.

llicciiM- ill uliidi tlir miixim i> ilircctlv .li-cii.-nl f\,v..\\ n

wlijit«-vcr ii|ioii ih.' iiuit.'iiiiliiv of ilir i|ii<-^tioii wli.ilii'r Hit 1.

1

iIm' |Mrici.| wlii.^li .liipT.I ImI.vccii the riiiM' wIk^ii iJic HcrviMii

liimcl till' cNi^irii, i' till' ri.-k mimI iIic tiiii<- wIkh Ik- ivivi*

injiirv was n Ion;, or -|,ori I'ihIit tl,,. Kii.,^!!.!, rule tlii- .|i

ciiii virv «ii.lnm JH' ol' aii\ |iriii'tiriil iiiijioi tiiiiii', iiiii'iiiiich

oi'liMMri of ilic jiirv iiiiHt in iinv fvcni In> tnkoii in tlic IIi-m in-

mil >in(i' ilir nlo^t icini il«ci>ion on llif sniiji'ct l.v tl

.i|p|NNil,' it «•< nis .lilJii lilt to niiiiniiiin lliiit an.v |icrioi| of rmiiin
liowivcr loiit'. woiil.l hr ruiH lii-iv,. ayain-t the scrvnnt.

I'liilcr tlir Aiiiiiican nilr. it miulif, Ih^ that .-onK-i rt. umil.
••as<. wIkiv till- iii.ixini was spi .•ilically rrlio.! ii|>on, U- imuiH
fliaw a k-ual inlVrrii.c of voliininrv aciion luiili'r ciri-nm-lan.-.

as those (liscii>v.| in ;i .IOl', unlr
t noiis C it). [Jut it i. m,

nialtcr of coiijci iiiir what |)o,iii,,n thcv wnuh! take in t.hoi- iii-i

As a mattir o» fa.;t. it will uiiiiost alwins ha|.|M'ii that, v lie

-civaiit i- IhM to have a.-Hiniiil a new ri^k. the iiijuiv was r.

siitlicii-nl t.inio allir iIk" servant's ktiowlciluc was ac(|iiiicc| t.i ivi

not nniva.-onahle to sa.v that, he hail had an o|)|iortiinitv f^r cni

ill- whcihrr he shonM -o .,ii wifli or^rivc np the work, 'riniiin
lie only a few li..iirs, or it nia.v i.c several years. Ivni if it |i;i- 1„,

eiioii'-h to furnish an opjiorlnnily for rei,i',lei.'„ ration an. I .m , i

of the eoni|iarativea(lvaiitaues of (^oiitiniiiiii: in or leaving tin. , i

nieiit. it woiihl sieiii that the respeetivi. ri,i;lits of the niaTfer an.
aiit are detiniiely Hsiil. and that an extension of the period cmii

with it no additional (,
I- characteri^tie lerjal results.

386. Act rendered necessary by the arrangement of the pli

Tlieri' is some authority for the doetrinc that, wlierc the . Iiar.ir

fiict nf tlic M'r\;ilil'< cTiviiiiiiiiinil Imv-
iliL' l«'<'n ri'iiilvrcil incnc (l:iiiL'<'iiiii-i :ifl<T
111' I'lllcli'ij the (•lll|i|nvillrlll i- in il~c-lf

to III' rc;:;iri!c(l iis a material riniiir-
stlltUT.

"' MVvf V. Sniilhrni /'. Cti. I H!»S ) 2'.'

r. r. A. -ji!). .-iii r. ,s. Api.. .ti'.i. h:, i',-,i.

.lilJ: Williiims V. I.iiiii.srillr it V. II. (•„

(IIIOI I -.'.I Kv. r.. I!c.|>. Iii 4. (i-l S. W.
73S: Ihiiti V. I'nrifir It. <,,. ilsTJl .->0

^lo. :illj; hnixlrii V. I'riiH (lS!li;i MS
y V '.r_' P.J f. i; a. r?';:. i.' \. k. !»Hti.

" HiniiiiiiilKliii It. i( i:li(hic Cii. \. I/.

h-n (1H!I2J !)!) Ala. XVt, 20 I,. U. A. 4,>7,

I:! Sn. S; llrlilniH V. 1, „.„
it A*. Cii. I IS!i:. ) lllll Ala.
4!'."i: M'lliiiiiiii (;. S. It. I\

( IsdSi II!) Ala. .)7J, 21 S,,

'illr if- \. It. i;,. V. 11,1, ll.-,

\h>. .".(IS. Ill So. .UT: /(.„;,

Swilh I iHSiii A4 Kv. ;i.tii. I

.!/</(/ Itii,r ,f ^, H. It. r„.
is.'.in .". Ohio s», .-.41. i;; An

Miii.ilt,- V. ///// Mf,,. r„. I is

4'>"i. :t" At I. Hi.

Mri7/i.7,„.> V. i;,i,„i,i,ii,,,,'

Ml liil I-,,.
I
|S!l!)] 2 (/ II

g. u. x. s. U18.

CJ ;

is'l

'.),-/,
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V. I
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viii,i;mi n<i\ III iMi i;r

^

iit'.« inlii'ii ill takiii;. II firiiiiii I'oii \r till ;:li li

ri>i:

l« liill«trr'*

.{l-IIIM

I'laii

\-i ill i|in'-liiiii, ;lii' lai'l lliiil. iiv\ iiu :> iii.iiinri- in \ lurli ilir

t \Mi* iiriiiliU"-'!. If liinl |MlM•ln^lll^ liu iill.ri

ill •'line i|(m< ( 111 -I V lliat In v^

:

liiiii-i'ir Ui iIh' ri-k-* wlinli uiir liiii-

r, ti'lM

I'lilll-I.I.J.

In III !• cii-i' I I itimiiiIm il llllll I (i ilxiillll'.' »li<l

|.i\i-.' III!' ii-k ipf II-vhiili •liiiMi'il till* iili ''iiii

h.nl III! rt.l V .if IliUllIlt lli» •Illj'lilN'l •< \. ri,„ii,i i,< III /.'ii. , /'.

il JM' lilll III t;lk<' (lull

- 111. I II I ri'i' iliirlll ill

•lli'iilllllil'i-.j.'

If III' \ilhllll II ll\ liiilk
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null .Ml 111 li> U"i»ii .1"'>" -I'l •il I.-... M.i.-. l.i.i, J:i N. K. in.
/" I ' O. I IVJl)

all III' «"» l>'iiin.'r lo Ik' coii-lJi iiJ ill

rt.-i VMiiilij. ill :i

"• Hiiw illiii:: • .

im»l;ilii'.-- -lii

it, i- inrr. !\ .,

I.lioi- iii-tjiii'i

.

lull, V liii-f l!r

was ri'i'ii'.i i|
.1

«'i| t.i iviii|i r h

y t'lir ni|i-ii|ir

'liu- linn |ii:i\

I li;i- II. .11 luii:

II. I illl I -lillKi'

llj: till' rni|iiii\
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CnAPTER XXT.

WIIKV KXOWT.KnCK OF A UISK IS l.Ml'UTED TO A S1.HV<

ns7. Inlrodiirtory.

r.KXIliAI, PkINCIPIKS.

ass. roT'^tnictivo and ;i((ii;il knnulpiljrp idoiiticnl for jiiiidinil |.ii

3S!t. S<.|-\aiifs f.-iilnic tci know of ci'il^iiii ri>k-i iii;iy Ih> tiv,il,.| .1

cnntriliiitorv iir;;lii:riic('.

300. rrovini'cs of com I and jiir.v in dctorniinin;; wlu^tlicr KiiohI,.,

lio iin|int(rl to a ^irvant.

3!'l. Wlirn a servant is cliarL'iMlilc witli knowlcdirc: u'rncrnllv.

392. Kvidcnfial rliMiicnts to In' consiilcrcd in dclerniininf; wlnllic

cdL't" slial! 1«' iiMpnti'd to a si'i'vant.

What hisk.h auk dkkmkd to hk wmii.v tiik coMiMiKiiicNsioN oi- aih

A.NT.S.

3113. Generally.

3114. Risks wliieli every iidnlt ia presumed to eompreliend wilhont

cial oxiK'rienep.

395. l!i-ks not deemed to lio, as a matter of law. compnli. n! 1

special experi4'nee.

390. Risks of wliieli a eomjireliension lias heen imputed, as a iiwllc

to ser^ants luniriir spc<'ial experience.

397. Risks not deemed to lie. as a matter of law. witliin tlie eomin

of sirvants liavinj; some experience.

MlNOi;lTV AS A nil-Ff:i!t:.MIATIX(. Kl.l VKNT: .SIlJMKrCAXCE OF.

3!IS. (lenerally.

3'J!1. Cases illustrating tlie cijiacily for a]iprcciatiii{; dangers, uhi,

]iiited to minor servants.

400. KITeet of eases iliscussed.

SkRV^NT's MIAN.S OH OlM'Oin r N U IKS OK KNOWI.KIXiE.

401. Generally.

402. Xo opp(Utunities of obtaining;' knowledj^ Ixfore tlip time nf

cident.

402a. Suniciency or in^iiHiciency of opportunities actually olil:iiii('i

llie accident.

40^. Same siibjeet continued. Illustrative deeisjnns.

4ll"a. SMiliciency or insulliciency of tlie oppiutnni ies of knoulidL'f

time of tile accident.

4flt. Knowled;.'e of piniicular risks; how far inferable from kn"rt

^'cneral conditions.

4n!{], Knov\'Iedge of e(j>ervant not imputed to iniiirecl ser\;mt,

lOlS



A SKllVANT.

tPMlr.l ;l- -1'

icrnlly.

iif; whrlhcr kii >

1 willioiit any -;

pM'll.'ll.l .1 tti|!|..\

IS !1 llKlllcT nf I,;

tho oi)miiii'!iiii-i'

S3ST1

1).
CllSll'MlISON

IMPITKI) KN'o\VI.KIx;K of ItlsK. lOlft

BM'WKK.N llir. I'OSIIION Ol MAslll: AND SlliVAM' IN ni.i.AIJU Til

IMTITKI) KNOWI.KIHiK.

4li:i. S'lvafil's iiicMiis or oj

iiia>lir.

4iMi. Servant's iiii'a

master.

|lurtllllitil^ <>i kiH>« Ic'iIl'i' i'i|Ui1 to llm-,- uf tin-

MS or opportiiiiitiis nl kiMiuliil;:c siii'iii..i t.. tlin,,. fif tlie

407. Servant s means or /!

tho^e of tlic ni : r

i;.
Servant's ni tv as khiaiui in>

it knuwled^'e u^ii.illy iiifermr to

Hon vni) r 1^1 lllY.

4IW. Servant not ordina ly i.ari.'<.l n Uli 'he iluly of inspcctidn or imiiiiry.

401). Katioiiali' of this d''i;'i.

u. SiTvant not Ijoiincl lo lak< i -liee of eoncTaled drfrrt-.

6. DilVerent stamlanls of eare in the ca-i' of niacin- and

C. S.Tvant entith-(l to assume that the nia-ter lias luilor

dntie- pro|Hrl;,

410. Doetrino considered with referenei

410a. Doetrino eon-i

to (he ~iilVieienr\ of tli,

'.1 his

Iilaillt.

lered with referelue to Iho iiropi elv ul til.

tiolLS.

a. Correet.

6. Ineorreet.

411. Deei-ions illnslrative of tho doetrino.

.idered in relation to the servant's o|iporliinit ies of
41ii. Doctrine eon

knowled^'e.

41:!. Limits of the servant's exemption from the duty of iiispectio

orally.

4i;ia. Duty of inspection;

dan^jer.

414. Diltv of inspection

vhen predicahle from circnni ~tanoes indicative of

inferred from the nature of the functions dis-

charged by the servant.

41.'>. When this inference is not drawn.

41ii. Duty of inspection un Jer rules, siH'cial notices or orders, and express

contracts, ponorally.

417. Limits of the duty under these circumstaiiocjj.

f !!

10 time nt tlic :i

ly ohlain.-d Wh'\<'

kno'A |.d-_-n .It t)u'

troni kn"rtKili,'C i)!

r\ant.

As to t.lio circuiii.'^tMiicc^ iiiidcr wliich ii si'fVMii t, i~ cliMfiicalilo witli

Oi'

!('ili;-o of rules, si'<'

KT ciiscs iM^iriii!

(inl('

upon tlic (•iiTiiiiistanccs iimirr wliicli kiiowlodov

ri,-ks is iiiiptitcd to .scrvnii

liipiiis. with sjK'cial rofcrciu'i

ts ai-(> (lisciisscil ill tJK' t'dtir fnlldwiii^

to tlio olciiifiits imlicatrii in the titles.

387. Introductory.— In ail the eases of the types reviewcil in the

live pivccliiiir ohnpters the pviniary and e.-sential. thotioh not

1k> (leteriuinod is whether the servant a|>pre<'iale(l
tlie Sole, (iiiestion tc

Mio ri-k to wliicii ills ininrv was (lue. Direct testiiiiiiiiy hrariiiir np-

iKit (|U('-tioii may lie. ;i lul s<Mii(>tiin<'S is, a Miu'imI ;' hnt in the LTeai

'Tlie fut that a sonant who fell into that he had the dan;:or in mind. Car

.:n !;r.. V, I, ,i \.,t uliih- p.is^iniz ttirouu'" '

a iliiii!'. lii:liied room was moving; can- i

tioii'Iy jt;~t h( fore the accident indicates

ISOS) 170 Mm". 70, 4S N, E. 107'J.



1020 .M.\STi;i! AM) SKIiVANT.

majciriiy of instances t.lic aii>u<'r wliicl: it sIkhiM receive m
iiiatier <>( infei'cnce aiicl dediiclion fn.in certain i'aeis win,

I

<'Stal>li.-li eitlier tiic (MMrlu-iiii that, llie -;er\aiit mialil. in li;,.

(it reasiiiKilile care, tn ii.nc known of am! cnni|ii'el!enilii| ij,,.

tlio coiichi^iiin llial Ik- ceiiM not,, liv the e.\<'rci,--e of riM-.iii;i

liav<' lilitained siieli kiiowleiluc and ( iiireiieii-ion of ih,. ,.

cnsuiiii;- cliapter will U- ih'Voied lo a review of the c,i-r< -.ii

upun tlio eli'oct of circiii]i>tanlial eviilence of this (h^-crii n.,ii

A. Gi;m:i!ai, i'i;i.\(riM.i:s.

388. Constructive and actual knowledge identical for jurid;

poses.— 'I'lie prnposition that a servant is i)resuine<l to l^iw ,

and uiidwstood whatever an ordiiiarilv prudent and iiiic lii-

son havinn; tlio same ineaiis and opportunities as the -, i\

aciiiiirimr a kiiowledi^e (d' the material f.icts and cstiin;!: in

sifiiiificaiice, wonld have oliserved and tiiiderstood, and ikit i

prosnined to have oliserved or nndcrst.ood anvt.liini;' i e ihjn

as conipleielv axionialic as the corres]iondiin,' propo-iiion, w]

fines tiie extent of the ni.i-ier's liaiiiliiy. Si'<' cjiapli-r x.. nn't

is t<i say. the true test of liis ri;;ht to rn-over is wlieilicr !„ ,

liavo known and coniprelK>ndcd tlie dain.'cr in <|U(~iinii, :

wlu'tlier he did in fac! kn<iw and coni]irehend it.' .\-. ih.

correctness of tlii- i.rin(Mii]e is taken for j^-ranteil in all ih, ,• -

in the follouini;' -.ections. it wmild Ik- a work of siipeivp-;

(piote more tiiaii a very t'ew of the staienK'iits in which ii !i

ri-<'o,i;nizeil hy the conrt>.- In ^iny case where th<' evi. !<;;.,

ce|)tilde of the conslmclion that tlu' servant oiiLilii to Ii:i\.. ki

'Khifl V. .V. r. I'lishr l.iinihrr Co. f:iiiilt i.'- niitmc li:i- "i\.ii !ni

(IMitfii 02 Wis. tlL'Li. (Ki X. \V. I'M. V. I h ,, l.,„,l. r. c. ,| ,-./ /..

""Tlie iiia<tcr lias a riylit to cviwct (|S!i:ii in; I,,,]. 2\iK :u; \ ]].

liim f(. ('.. till' MTvaiit
I
to W- alcit lo in- In his rli-.i'iiiiiitj niiinion In

form liiiii^clf of cxivtinir coiMlillcni-;. aii.l I'uiIkx (1S!ISi 171 M i... .-.is.

lio cannot attack the master from the I,. I!. .\. ]7i), .",1 \. i:. u>i!, Kn.,,
slicltcr of iinjnstltialilo i^oioranic of llic -ipcaliinj; of ca-c- of llic |.'iiiit

liiisincss. macliiniTv. and nictlioil-; wliii-li Iractiial assiiiii].! i^n; nf li. n

lip is (iinploycd to n-c. .\ctiial ii.MioraMcp olivioiis |icriiiaiiiiit rl-',- cf t'w
will not alone -iillirc to cli.iific a mastiT; .said: ''I'lic li^'lils of t'-c p;ii

tlic i^rnoninci' must al-o Ire cNcns-ililr." iicnd. not ncc'^-aiih ii|:..'i tlir

Uii'ion V. Tnlnlo. .1. .1. ( .V. 1/. /,'. Co. Ili(- cinidovco in lad iinlri-lii

(tS_():ii n: Midi. 2i;.-.. rM X. \V. (ll-J. a|.iinTiatcs. lint iipoa t!,;U »

"'I'lio law riMpiircs that men sliall use <nii.'lit to nndcist.ind a!i i
iniprv

tlio senses with wliicli nature has on- makincr -ndi a I'oiiti id tT-vv
(hnved tlieni; and when, without esciise, upon that which the ,-i]^:.<\-r

ono fails to do so. he aloni' must snirer lifiht to siipp.i-e that h.- hii.I

tlio eonse-picMces. and he is not. e\;aisi-d and appi^ ej :f : -
"

where h.' fails to di.rover the danpT. In Hii^iih v. /.m/Zw.//. ,( V

if he made no attempt to employ the (IS'J.")) Ill Ala. 27'). l:i >• I
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II:,' ;.' liiili:)-' :.;

,,f !' •! i:

-1;- ,.!' !'„• I.il-ii>-

,f I'm. |iiili,- .:

,- ii|iii'l III It vll
'

t iinl, r-l 111,!- .!!'

II l!,:l! «l,i,''! '

MM I ;II,JHV,ii!,>. il

l,-l I' il' -'I'vi,'-'. ,1!

. ,'!:i'^.^"r Il.l-

it !i,' iiii.I.r-',:

M'.V;. ,( V. /.' '

I, i:i >,.. liml.
'«

iMriTi'.i) KMi\vi.i;i>i:i: or i;isk. ii':i

:in' ri -k ti, wliii-li lll^ llljl I- ill

1,. |iii'v .-liiniiil t

,,,:ii,i-. ill :i jiii'iiii .I'i ]'

iiiiri'lit'iii 111,

111,1 il is llii i'i'f,,n' ii!:i!i'iial iIkiI

IimIi,,-ii'iiii' iliat iililiL:'al.,'r\ kii,i\\

ijiil lit' view, iiiMiii 11 anil- I,", I in;. a, I 'lal

11 IS I i-i'or t,,r the inal
j

1 iml-i' I, lll\- Ml-I I'llrt !,,li- \' llirll

•iilravi'iic tliar ilociriiii'.' "V t" "iiiit '" "n;i'|;ii'i "' >i.;;iiiii-

.lllCC iiiiii il»' in tlif in-iriictiiiiis

'.-t liv II
.'i.i. to I'liiniilv Willi a iTi|\i(

.ihii.-li it is (•iiuncialcil," o

i'i.i'liiill:it."'il li.v liim-i-lf,"' iir In r<--

!<• ili-ti'iiilanl t'l'T an in'-trii,'l,i,,ii in

r tn i:iv<\ at t.lii' plaintiir.- itiiuisI, an ii

iiirt 1I-, ,1 till' fulliiwili;.' liin^'ii;!'.;!' /•/, (lll.r »„/(,; i;,;/s I'.iiil I Iml 'IVnii

is nut. Ill siii'h I'.i-,'' j:lii. Ill S. \V. ili,'l.l |ir,i|' r to ri'lii-

iit of kn,i Vl,',|- A lii'-il-.i'inaM :iii instill,'! ion 111, it I In' il.-f, ti.liiiil. in or-

,!il,l Ikivi' iioliii' ol il,. f,,i'l,i,l,lin;,' ,li'r I M"

.;i!i tii mil'

il'.iiniiiliiiM

1I|)K' llloMIl;.' I'll!'- if hi' !iii,l |>iini' |, I. lint ill" -^ l<ii,i« !• ,!'j

li.il.ility. w.i- i,',|iiin',l I,

thut hi- ha,l in,' if II I'l'llUlll ( l,\i,i

.f 111,

,1,'f, , 1 I ; II . Us

(,|il,',| 1111,1 |iiiiiiin l^nit.'.l II -I't of niii's V I ls>*i;i !i C.ilo. l.-.:i. II I'.

luct if iiiIil

111 jiiit liini on iiii|im-y
I'liiii'i'riiiii;;

l.l'-lll'il. Willi 1,1 Ica.l t,i a know
irli.'iilar n il,.. Slill. until tlic in- imt inllin'iicc

riii-i (jury in <'lii','l t,il,l tliat tlu' ^TMinr

1,1

lil.llt V.

vliiili. if 111 ,f k U,',lii

l.'.li:.' of ,lili,in< uliii'li caii-i'il tin; injiiiy I'oii

IV has Ih'i'II niai lc> anil till' knowli'il^: .\ . f. / <,v/, r I. Kill

,1. lii- idiii't as to ncL'li- Ii--. I ,i; N. \V.

lii't 1

Is'ic, 1
i.ii; \\ i-.

ill Ih' ini'a.--iin'il l>y tln' iillr. ( isai I s'. Wi
HI : fl'll : H V. .'

ll'.t. 111 N. \v. .-ii;

1
f;ii't,ir vvliirli iliil not o|

HI til,' lie t llolK III

itc ti|i,in liini An in>ti iictiiin Jii an

•.'lit Ik' iii'^li^'i'iit sonal injnii,- to n
|
aintiT will

,'l 1,111 t,ir (M

,-l,,lli

111 lint piir-^uin.L' tlic iii|iiiry. but >ii Il iii^' I'liiii.'lil ni>on a set si'icw in a ii'V,

iT^'li^TiM'i' win ilil 1h' only a icnio ti' raii<i' iiC' >li.ift. that U'l'aii^i' h,- a^-iTli'il that.

iii till' iiijiiiy sn llVi-' il hv lining' till I't hi lid not that Ihi'ii' wri'i' jiro-

111 a iiiaiiiii'i'

rule.

full, 111. hn liv tlu' iinknimn I iii'lin

It is iliilii'tilt ti

Ih

how thi~ till' r\

iii'L'iiiiii'nt can Im' i'ithih'Iih'il with till

lirim'i|,h' now na. In- ili

rt -.I'li-w^ he ,lnl not .i~~iinii'

k of woikiii;.' ni'iir a ,',,ii|.liiiL' ino-

i.lcd with -11, 'h |ii,itni,linL' s,'r<'W-. is

rr,ini'oiii. whi'ii' hi- tc-tiiiiony warrants

'.\',, v.liorp the la .,1

tliiit till' jiirv ari' likil

ni'h iin inlrii'mi'

V till' ill- wa- not jM'r

lli.it he kni'W ilia t the -hafl

fi'i'th i.lh, anil tliat thi-rc

f,'i,'ii. that till im IS 111 i'.'hl Ik liro.l cl 1,111 ni-ar till

iii.iintaiiia

mill ciiiij.r,

ti..n. I. out

hie nnh'ss hi

ht'iiih'd thr il.

,//, ,f .v. A".

in ijiii" It It

Ihill U,i-i-rn;

vhii'h woiihl cilih his clothini;

niai't with thi'iii. I'l'i-

llnqr I is:i.-|i U; ('. ('
aim' in i'"

.IViil. ill .\la. 11-2. « So 1 ("noli,' i:l!i. Wl V

,,|.| 111 ,,>iiit.

Ill,' la

rts all till' ri'iinirp-

: .l^;,l,^„„, r. .( n.

MT'

/'. /,'.
',

us. I .1 I'',, I. :>Hi.

V. l/„»,/ 1, I ls'.i:ii -'lit

Kan. !1 I'a,'. liiiiJ.

l/.v,;,,,'^ (ISil-Ji 47 I
' I I'I I'll V. »t/i;) /.' ,l,rr Co.

'I ill fit.

i.vj hid. .Kii, .">;i N. V.

I.h.iihili (is: O Wi-. 41-'. r.l N. \v. :tJl. II.--I,

7ii:i: I tram « lit

.7/. /.'. s'/iii-,// I
1S(i-2l \^^ till- tr.i,

U,',l li\ l.nu'i'

IViim;

lo- 1

/,'.

Kv. I., l; '.iiiL'. IH S. \V. '.Ml; //, ill l.iUr (
li'iiili '-III Ilk M'l

ywvi ni'nr

'... V. N/inr-

i'.iil i-,.,'tion

lii;i .( /'. .1/. A', r, ( ISSTl (17 han.l injiirr

Mi.'li, I' 1. Ml x. w. (;."i!i (,ii- •iirMVin'4 a i

wore a 111
iii-iiii. tii.ii to I'iri'Ct tliat tia

II. .1 ii,'-!i^,'iil in failir.,:; to -<',-iiri' a car In

nil 11 -i.!,' tra,'k. if thi'V iliil not know- iipi

l.iw \y.

il).

I whil,. alti'ni|ilin^- to ,lri\i'

-piki- hoi, Iin;;

a oa-o whi'r

llIlT a siinkt'ii

Tlic dcfcnsf ndicil

th.it it f,.ll,,u,'il t!: out onto the mam wa-

cuilriliutoiy nc;;litri'ncc. it

hi'ld error t,) r,'fiisc to ijivc an in-

tia,'kl; //,// V. If. i','r liiollurs' Driii, Mructi to till i.(T,','t that if the jiiiy

. Is'iTi 1411 .M,.. 4:!:i. 41 S. \V. !M1!I fi.aiiil fi,iiii tli. l'vi.l,'Ill-l that the

,•1,' toll! that th.'V niiirht fin. I
jine.l i'r\;,l I knew, or hv tV

i'-li._'ent "if thev l,'..li,'V.',l ,.f

f tl

le cxcri'ise

lid

li;

N. J. L. 27, ii Atl.

. //., ( is;i..ii c:

I'.linarv iiie and pniileiiee w,)i

. t;n,.vvii in time to avoi,! iiiinrv. the

.,.,1 ,1, f,
,t- •!.! !l,,' .1 'ii-i'i'- ,if at-

iilat,' them iiiiiliT the
teiiiiitiii,^' to iiiiiiiii
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sl.nicfidn wliicli tolls tlic jury in nii(|n;ilili<-I tcriiis tliat ihf

rind tor liim if tlirv IM-Iicvo liiiit llio di'tciuliiiit diti iiol use r.

,

prccaiitidiis to s<'(iirc Iiis siit'cty.®

On tlic olluT iiaiid, iinv instruction is unpxc<>|ttional)I(' mih

whicli lavs it down tlial, in so far as tlic scnatit's riuiii ..

tlcpcnds njinti liis knowkMluc, it is a maltcr of inditlVivMicc win

dan;^or was actually known to liini. or wIk tlur Ik- ouj;!!!,, in i

ciso of ordiiiiir. care, to liavc known of it.'

As the .servant is only hound to cx<-i'cisp ordinai'y care to

that he may ascertain the daiiycrs conn('ct<'il with his cniplox

is error to give an un(inalili((l instnictioii that it is his <iui\. ..

ing the einployniciit, U> ascertain those daiij;crs.* ( 'oiii|kiic

el scq., infra.

In spite of a general adcgation of the alisence of kiiii\\l(

the servant's part, a conii)laint is dcniurrahle if the specitic :iili

show that he must have known of the th'fo 's, or Inn! the s^im,

and oj>]iortniiity for sneh knowledge as the i nisfi r jiosse-.-c il.'

SjM^'ial findings that the jilaintitf might have kimwu of iln

which caused his injury, and the luanner in which the dcfiviiv

aneo was operated, prwlude the entry of a judgment in his

389. Servant's failure to know of certain risks may be tr(

specific contributory negligence.— For the jyurposcs of tin i nl,

in the preceding section, the ultimate logical fiict which i> i-nv.

is the servant's imptited com]irchension of the risk. Ilin if

evident that, in any case in which his right to recover ih p.

m

its heing shown that he was exc\i-ahly ignorant of tiie d;in:;< r,

is proved tliat his ignorance was not excusalii<', his inahilitv r.

tain the action may, hy shifting the stamlpoint. he rdeii !

conception that his failure to acciuire the ohligatory kii^wli

oirouinstiinoos in ovidenco, tlip att('iii]it lAlInn v. Tlwnilon (issl) 7

to iiiaiiipiilatc tlinii was iiciili^ciicc. Kcp. (L) 4.

Miilih»r,„-)i V. lUiniiiti C. It. Co. (1H74) An iii-triiction tli.it. if \^«- d:

3!) Iowa, (>!!>. qiirMimi «a-i iitic wliicli \\,i- kn
'.{Mriflfte V. iliillniid lilaxt Furnare rnnipri'liciiilcil 1)V liiiii. (ir "m- -d

Co. (ISS.'i) 78 Mn. .).-)!!. ol)viiiiis tliat, ccm-iclcriii'.' !ii- .li

'An instnii inn. '... tlip ofTcot that "an lii^rncp. cxpcrirTuv. j\icli.ni irii. :

ntiplovpp iTiiist inal;o ronsdnalilo iisi> of crrtinn. lie niif.'lit. in l! \.'" i-'

Ills Bcnso.s to avoid dans<>r and injiiiy in soMal)l(' care, to liavc kn",\n it

the roiir>p of his pnipIovMiptit" states tin- as^iiiiiod tlii> rislc. is pn>|iir. /

law roiToctlv. Hii'ihra v. Wiiiiinu it- .r.

P. U. Co. (1880) 27 Minr 137, G N. W.
5,-)3.

A chnrjre to the efToet that if a serv-

ant RIMS on workinpr a maehino. know-
inLf. or liavin^T tho (^prioj-iMiiity of know
i:i_'. i.s f uilly ,'on.s(r\i<'tioii. lie takes the

ri-lc on liiniself, haa b-jcn approved. 3i)(l, i'J N. \\ . -7S.

lllilcd SIllliK l.nlllfi- Cn. {]•'

Wis. 30."), .s:i .\. W. 47:!

'Hiihiuiu v. luDijii' (]--'.'7i 7

422. 73 N. \V. isii.

'I.iiuiirillr cf .V. I{. Co. v.

(!S!I71 ! 17 hid. :".!l!. i: V.

" Mm 'I II V. 11(11 lis (
'ss!)



(issl) 7 Viit, I.,

J
o,,n] iMriri;i) kmiw i.Ki»":r. nv ni'^K. nu:!

•ho il;iiii;<'i' w:i> (•..nii-i!>nlnrv ii.ji;!i,i;<-iicc. Nciili^'i m-c. ;i~ lin~ lu-fii

„l,„.ivr,l. inav. .iihI ..I'tcii <\><v-, n-iisisl in fiiiliii- to kiiMW, a~ w.'ll a-

jii t'liiliiin- to llo.'

390. Provinces of court and jury in determining whether knowledge

shall be imputed to a servant.— In all iln- la-i -, it i- ;,--( iii .1 .t hikm

II, , rill V. Flii:l .<• /'. W. /,•. '•„.

issTi (i7 Midi. Ill, ^^ s. \v. ii.v.i,

•Tl„. MTWiiil i- ciiliPiMc if lie f.iil t'>

,li-i.()\,T f^Mi-li a ticfi'ct a- \v..iiM liMVc

Uvn a|.p;nfiit willn'iil :i I iM.r.mu'ii i'\-

,iiiiiii;itiii!i. if 111' liii'l ii->''' i>liliiiu\ ilili-

,,.|I(V t" (li-cmiT it." (7ir.v..„. V. ./m/ih

;, ;,'f,;..c l.u,i,h.r Co. (IS'.iCi lis \. C.

i'.K i.i S. K. !l-J.').

••U i< thi' l^crviiiil.V] iliity ti> "«<• "'

-

lin.irv ciiri' i" infdniiipri liini-^'lf of llir

iljiiM,:,- iinil rcs|iiiii~iliilitii-i allciiillMu'

iij,nii|il".vniriit, . . .
Mur.MivcT. tlir

..rvHiit's duty in tliii r(';;;iril i- n cuii-

limiini.' one. He niny imt rlo-c liU i>i-

ic. -crifms di'fi'i't-' or «rakiir--r~ in iiia-

.hiniiv "! aiijiliaiu-c-. occa-imn'cl liy n-i'.

nt tth'iih. iiiiisi.liTiiii.' lii-^ (•iii|ili>viiM'iit.

he nii"lit roa-ionalilv take tidticc." W^ Us

V. r„r ilSS(l) !l Colo. l.-.O. 11 I'ac. -".O.

Willie niiliiiaiy itH|i(Mli(vn and c-aiy-

fulnc~- will on.ilili' tlic cnildoyii' to avoid

tlie chinicr, tlu'iv li<' will lie ic.|Min-d to

iiio such inspection and :-arefiilie-s.

Stiiiih'iiix'r V. Siiiiiiil (IS'.l.'ii 114 Mo.

.ul. '.'l S, \V. .)1.'.. S.-)ll.

Tlie plirase "nefilijient in not kii'ov-

iii.r" occurs in diunir v. Chirt (l-.:K)

2'.i C. C. .\. S74, 50 V. S. .\|ip. .")H.-.. S.-,

IVil. iWi.

I"nr otlier case^i in wliieli tlu' roncep-

tinn tlmt tile soivanl's failure to iili-erv

;i il:iii:;er may lie tiealed as spccillc cmi-

IriliiHoiv ne^li^'ciiee lias lieen rccicjiii/ed.

Mr /()-...>. V V. .\ui-thrni /'. If. Co. I l"*'-'! I

r. Fed. riS7: liil;<- Sh„rr <( \l
.
f. If- ''';.

w St II /I'll: (issii) 1(»S liid. 1. < N. I".

liliU: ir. Wi ni if .1. It. ('" V. Ihnilfiiiil

il'.mli im fla. 27(1. 3S S. K. S-2:i: //'/'

y. Oir^l (ls7ii) .')'> Ind. 4.">: Ihiiin".- v.

r.rl; (lS!i:!i * Ind. .Xpp. X'i- '•'' N'- I'"-

ii:!7: rirliih'i v. Uitimni (l^HiM 4(1

Minn. 2ii:!. 41 X. \V. !I7.'); Iir^hiihiini

V. Si.ilh.rii C. R. To. (ISSIM 114 N. V.

."i»i2. 21 N. K. 104'.): Mhrrt v. Vi ir loiV,-

c. if ;/. It. R. Co. (18114 I SO Iliin. I.">J.

::i N. Y. Snpp. H2(i: I'liihuUliih-'i A It.

K. r.i. V. Iliihr (IXSm 12S Pa. C.:!. .'i

1.. R. .\. 4:!!l. 18 .\tl. ;i:i4i Itrmis.-li V.

Rutirrls ilsni) 14:i Pa. 1. '21 .\tl. '.dS.

The two kinds of eotiti iliiitoiy neirli-

cenci—the f.iiliire to oliserve a eoiitiiiu

in;; (laii.'rr iiaiiu iii to the work, an! t'--.-

"iiiis-ion til ii-c due |ireiaiit ion~ at t'

e

time of the accident—are soiiieliiia s

niclltioliiil ill tlle -line Cl-e. Ililyhli., II

X. \\,l-lll,.l,,l .( 1/. I/I'J. '". I l"^'"li l"''>

Ma-. Ii>. 27 N. i: IT'i.

Ill (;..'/; V. \iih',l 'I.- . I.. •>>, it II . A,'.

(•,,, I ls:in, 7i'. W i-. l-.o. 11 N W- "'-

llie i|iii -lioM H.I- .i~ to ilic 1 nil- coii-iriic-

lion ul llii- liiidiie.' in a spei i.il mi-

,|i, t : --rp to the time l.lle I k '", ,m

(lilivdcd to the plaiiililV ihei. was a

defect i" il that eoilM I.e ol.-iT\ed liy

the ov( iicr of tile 1 k. or panic- tl it

ii-jil it, if tiii> were e\Mci-iir; ordi-

nal v < aie in ii-iiiL' or ta!,inL' care o| it,''

|]ie coMit -aid : 1 III' leal III d coiin-cl

,,f the rc-poiideiit contends that this

liiidin^; refer- onlv to llie defeiidiiit. the

icMier of the hook, and to pirlic- that.

Il-e.l it for the dcf.lld.int hefole it \(.IS

delivered to tlie plaiiilill', an. I i" a tinii-

ili._' of the def aidanrs ne-lieeiice, P.iit

the laii'.-iia_:c i- t..o l.ro.i 1 .iiid coinpie-

hcii-ive for -iicli a re-tiicliM- ine.iiiiiiL'.

It iniv ellllirace the defeinhltlt, hut it

al-o enihraees the (ilainl ilV and .ill |ici-

-oii- who i/,v. .' tl' 1 k. It is iiiipo-

-ilde to con-true it otlicmi-e. M'p •-

|i.r at !
the time the hook was deliver,

to the |ihiinlilV there was i defect ill ii.

tliat eoiihl he ili-erved liy part ii- that

ii-ed it if they were e\erci-iin.' (irdiiiary

cue iii ii-iiiu' it' (or while ii-iiiL' it).

The defect at that time was siidi, and

Ini'l lieeii such, as to he nliservahle to the

plaint ill' or any parties that used it,

including' the piaintilf. if he or they was

or Were exerei-in? ordinary care in or

while n^iin; it. The lefral etVeet is in-

ivitilile that the defect was such that

the plainlilV could have nh.^erved it if

he had e\eiei-ed ordinary eare while lie

',v,i< ii-inu' it. If he had ol.<ei\ci| or di-

covered tlie dcf.M't lie was then netrliirciit

ill cuitiiiuiiiL' to lu-e it. If lu' did not

,.U-ci\e il l!;cii he was ne'.'IiL;cnt in not

• ih-erviiiL' it. In eilhc- ea-e he was not

cverci-in:,' ordinary lare, or he was
• ruiltv of a want of ordinary eare. If

he Inid e\eici-ed ordinary eare lie would

no' ,,\e heen injured hy that defect,

lie would have avoided it. Tile jury in

Ihi- liinlin- found certain facts, tlie

Ic'.'al conelii-ioii of wliieli is that the

:,'",in!i!T w:is L.".'.i!tv "f a want of ordi

nary e.ire which contrihiited to the in-

jury. Tlii< iinoliules his reeoverj'."

diii
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for ^nirifiNl tliaf tlicrc iirc two siiiiiiticiis iji wliidi tiic ,|ii,

wlu'tJicr tliv sci-viiiit. was cliarfiviihlc willi imiicc of llic ri. k I'lni,, i

his injury rcMiItcd miiHt Ix- left to tlic jiirv to <iclfriiiiiic. an
'

tlK'ir fimliiiys with rcpird to tiiat (iiicstioii arc coticliisivc in a ,

rt\i('w:

(d) \Vh<'i(' tlic cviil.ricc is ccnillirtinir as to tlic iiiatnial cii

sljinccs wliicii arc avaiiaiilc for tiic pni'iiosc >>{ i|('t<'riiiiiiiii-' wli

tlic servant, o,, -111 to Iia\c ku<<\yn of the risk.' If is ri<-ar lli.ii -i

coiiHict is i)rcM'iite.i wlierc ihc evidence tenditij,- to cstahlir^li ii;ii .|

is tliaf of the injured servant iiiinself. wiiellier if inerelv lia- ;i .|

relation to the jdi\sieal ecindilio'-- existing;- at or IkCmc the tin

the accident,- or aniontits to a ;;('iicrai denial id" his |,usse--i.,M i.

knowledge whi(di it is souitht to inipiitc to jiini.'' Htit if is ,il~n

'Tli(> iiiic-lion wlictlior or licit a IkiIc in Nih. 77.">. 40 \. W . I'll.i (|„.-| «|,i,
tlic |ilaiil<iiit; l»t>v(cTi tin- rails over a Ihtii |im1I.'i| irp aii<l wa- ili:i'jL'iii-

striTt cnp-^iiii,' war, mi (ilivimis lliat an llir frnaiiKl struck an oli^lj. I,.. ;,"ii,

i'ni|i!(.\cc (,n,i;lil In liavc known of it is in;; Iwi-tcd aroiind. sLiink ih,.
fill- till' JMiy. wliiTc tlic cvidciiii' is con- till).
tlictiny; as In i|^ si/c and wlictlicr or W lictlicr or nnt an cin|.!in, , it

not there were otlieis like it in tlie in a lio\ car was irnillv of I'uuiiil,
yaril. as well as njion tin' (|ne-lion of iMi;li;;enre in failiiiir ti'i (li-.-,,\,r ;,

what caiK.'il it. \iill<i, /,'. f„. v. Kivunn in tie i-ar lloor aliont il in. In- « j.i

(jS!ia)_ ;tl C. C. A. 2.-).-i, 5S v. S. Apii. Ill inelies Ion;.'. 14 inelu- fiMn, il,..

3(1. .Si I'ccl. S4!t. i,iin. anil .'i or li inelies from il,,. «
It is fur tlie jnrv to say wlictlicr a the ear. prcelndiiiu- reeover\ f... in

servant injiiicil In tlie lireakiiiL' of a h\ stcpiiin;.' into' the hide', i, |,,i

ladder nnder-tood the ri-k of ii-in'.' it. jiiry. ii|ion his tcsliiiionv tli:ii tli,.

wliere the evidence was thai lie had Im'cii w.is eoneealeil \>v pieees 'of hiik .ii

iisin;; it for -l ciiiisideralile time, and snow ;'nd straw', an I thai tl v
that he kni'W it had lieen hrokcn pre- occnried alioiit tueiity niiniile- jfl
vioiisly and was spliced; while the test i- entereil the ear. althoich wUn.-.,-
nioiiy a. to the stren;jth of spliced lad- tilled that the hide wa'- in pliin
<lcr« was eonllictin:.': some witnesses and had l)ccn inontioncd on ili..

statin^.' that they \'.erc only from one liiiiii \. Cliinnrn if \, If. /,'. r., i|

lialf to three fourths as stroii;.' as or- llis'lowa. T4.S. 7S \. W. S:i7. Ti,i.

i^'iiially. and others that they wer<' jii-;. is for the jiirv where the pl.iiiiti

as stionir. -/o/i'v v. I'licitif Mills woikman injured hv the lollji,.. ,

I

(liMIOi 17li Mass. ;!.i4. .)7 \. K. lili;i. sides of a trench which «,,- i ,.

On the yroiind that the witnesses had cdeiitly shorcil up. swcirc> thai li. 'n
expressed diMercnl opinions as to the servecl nothiiii: to warn him ..f tic ,

danjriMoiis ch.iraeter of the wcirk. the cnee of danircr. Srlmiil v. IIJI.,, i\

qilcslion whcdhcr the servant slioiiM 41 App. 1)iv. .•ill:;. .".S N. ^. Sipiv
have so fully rcali/ed the perils to WIictc a servant iiiinred l.\ Hie pi
which he was siilijectcci liy coni iniiin;.' of a hell in a spin-iin.r i,,'.,iii „f ;,

to work that he shoiilcl h:i\c> left tlie tc-tilliMl tliat slie had ,"c.|i oidi .m-
("inploymcnt was hcdcl to 1m' for the jury, hreak clnrin;: her eiiiploMii.iii. ani
in a case where a lahcner was c>n;.M;;ecl in fendant showed that IcelU miv
the operation of pulling up si;;nal pos|, .pientiv lircakin;; there, it c M ii,

on a railway, and the method adoptecl -aid. a"s a niattc^r of law, tli:it ilii-

w.is to lake sevcTal turns round a post ant assnnicd the risk of injiirv ficmi

with the end of a c-alih' which was at- hreakiiiL' of the hidts oc'ca-i.e ,,1 h,

tachcd at the other cMid to a c-ar. and hold fcndant's iic^rlcct to lacc> tl.'ii irni'-

on to the cahlc iiiiljj it was .Irawn lant \!r<;:ir v, \i!li,:i:,!l ,f /' !l :.'••.' !

by the movement of the car. and llin- (Ulllli 21 I!. I. .'tlT. 17 At'. I'"-'.

cithor liroki or pnlled up the post. '.s;,.,. tlic cases cited in (he l"Il.i.

' icion P. J{. Co. V. It'll, rii (l.SSS) 24 notp.

i^
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trri:il i-ii-rin,

If lli;il -Ih-li ;|

V li:i- :i .iin-.-

I' till- time lit

si'~-iiiii i.f till

f i- :ll~n rli:,.

nii!ii\.i' :ii umk
"f i-iiTilriliii>r.r\-

ili-.-.,,,.,- ;, I,,,:

illi'lir~ « i.|,. ;il|.!

< fl-Mlli 111- .1,,.,|

riltll till' W.lll nf

iT\ fur iiiiiiri'-

'li'. i- f.ir I'..

y tliiii 111., hill..

ipf link .iiiil iiv

lit II vjili-li'

liniil.'- iiflri- lir

ll « il'li---|., tr-

ill I'l I in -i\'i|'.

I 1.1! ll r

. I!. (..
' !»:i:i

s:i:. ]<......'

till' iil.iiiililf. :>

,-,.|l,'l|,.,. nf |l„.

W,l- 1' I' -ll'l'-

llllll ll.' ^I.l nil

ill! "I till' lAJ-t

. (/;//. „ I I'
:i:i

V. Si,,,,. C-
liy till. |MiUii.

rii.ill! of ;l ll'i!'

n (Hl!\ illlr ll. It

IMlrllt. nil i li'

,•11, ,MTr fiv

it i-)M iii.t !«'

,
llllll I 111. vrv

iiiiir\' fniiii t'li

;|,ii,i:,.|| l,y .!.-

tlinn |.rii|".rh-

!!:.;.'r./ ]!,!!

.\ti. Ill''-'

I
tl.r l"Il".i IV

ll'iil if t'lc coiii'ts wt'l'o iilwiiv- III ilfcliiii' ti

nf a iiir\ ill r;i-ts in wliirli iln- MTKiinl \r,i^ ilni- ii

I llil'l-jrlT W nil I ill. \il-.

Ill 111- ii'.\ I'

liiviir. llii-ii' ('"III riilliin; fiiiHi lull- Willi 111. fi r pr^i.i.iiMl pill

iiiiiliiicil williiii \(Tv luiri'i.w llllll IS. T icn ;iri-. It iiKiT III- -11

l.iii|.

1,1

irrv few ti'i:il- ill wiiii'li tin' -crviiiit iluc- nut >\\iiir ilini ili.. ri-k v ii-

llllklli'WIl til iiilll. line weight is ;iIlMrlii.il In llii- c 'li-ii lrl',1 : ii .11 ; I'ui-.

iiikiii:; till' cil-i's as tln'V -Imih!, il ~i-i-iii> jii-njii--ilili- in -:iv ilmi -m-li ;i

ijriiiiil is tri'iitn! as lii-ini; a incfcly (•ni'rolinr.il i\ c i iriiiiiil win. h fiir

ni-lii's an aiiiliiiniial jii-i ili'Mt imi fur a rniii-ln-iiii i'l ii-i If tin: im a r

rjiitalilc

CNl'Ill]

(•veil if lii.it fN-Mi-nt wi-i'i' ali-i r.-n-h-il. Tlii- pri I h-amnil i-

iliti('.,i 1)V a ca-c in wiiii-li llir -rrvanl"- injiirv wa- l i'.h-i-.iMc i.

,1 n;;i'i'^ wliii'li I'liiilij lint 111' a|ijiri-i-iaiii| \'ill llllll |.\p ii.-iii-i- IT -1 la 1

Iii'iiiiii al trainini;' (
-«'(• ^lllltil|.- 1

1

//(/ /'( ), all'l III- n\\ I! i\c -laii-

null! tliat 1

ilii'ti'ii liv aiiv iitlirr wil.iir--;^ li\ a c.i-i- in \\liii|i ikc iiiiiiii-ii \ nf a

IC lllij nut |ln--<'-- tlln-l- • |lla I i i H'.'l I ln|| . |i;!- n>il I' -.-ll i-nlltl'a

fi'inal;- Jcrvant war 1r<'al(i| a- a snhii-K'iit n-a- iii fill- ri'lii-iiii: In in

aw, ail iiiiiii;li -lie w a - -[^l lln!]iiit(' kniiwicili.^o til licr, as a iiialtcrnf

hrr wnrk ;''
iiii<l liv tlic caM--, in wliicli ilir -i'i'\;iiir- -i.i'.iii. mi thni

tlio ri>k was imt kimwii t.o iiiii! ii- iiu'iitinin-il in mni linii wiili fart-

ttliii'ji ]ii

kiiiiuliiln

;tif_v the iiiii'i'cncf lliat lii-^ n]i|ii.riiinit,;i- I'm' nkv; lining; -lii-li

;( wi'rc lint sMcli that a rca-niial'ly nli-i r\ ;iiii hkih miij,] imi

have failed to (lisc((\-('r it." Sec siilitillc I), 'nijr<i. I'mili nii |n'iii;-i|ili'

*]]'!llirr y. UnUhin (IHiU) l."iii f. S. 'I'lm i|iii~l ion mIi.iIi.t n niilrn:!.!

;!'il. :tli I,, oil. 4114. I.". Suji. CI. Iti'i

i[.r(i[K.|ti(.s nf ilyii^iMiitc 1

.

I. 4li4 -\' ili-liiiiii'i w I iM,. «iii

if ii!i\ ii.ii- ilifiil, ill .1 -,\ il, ll -111. Ill, 1 hi

'|iii-/,-rr V. Itiiiil.K ilsssi 4 Tiiiif- I., siilniiilli. I P, ll |M|-\ . \\ hill

n. :\H. Knr fact*

>iilii|. /. iiifriK

§ :i!l!". niiti" I. kiii,ul:.il-., till 11. I.f mill lii-

llr ilniii-

.|.f\ ill- .Tt

llllll

'AV1i,.1|h.|

|iiijiit uii- tn.iinly nl iiiL'lit. /'.

vlio hail fir two v.-ir-i \. chiiiu i IsnTi -'7 r. i
. A.

ln-iii ;i liraUriiiaii mi a mail, tlic rctriila- S. Aiiii. IHi.'. s-j |.',.i|. ."i.Mi.

Hull ili-tanco

i-
'

I'.-il. kni'i

iK-twi'cn track-i I'll A
I'l'-

iii.ii-iiit i-i |.r' |ii I h' rrfii-i-.l will

_'lil 111 liavr kiHiwii. it i- a fiiii inf.. i. mi- li tin- i..~li

tint a ri'itain siiliii.,' was miilv ."i fret r. that. I'llll-l.li-l 111!^ till .|.:iiirti|.iil

iiirlii-. friiiii till' next trai'li. ami of tlic availaliln fur ari|iiii iiiLr a Kimw ii-i|..'i- .if

lilt ilaii'.'cr. 111. ti'-tifvin;,' tli.it lie Ilir Idi-.itiuii ami lirinlit nf ilii-.iil

itil lint kiinw tlu'iivif. i-1 fur till' jury. liiiil;;i' mi a iailw.i\. I lin |.'aiiilill' -ah-

li.r/ii.s V. I.tikr Shun- if .)/. .s'. /.'. r«,. iml .li i i-ji aliln \\illi kiH.-.v li.l.jn. an:
'It'll r.m Pa. ii.->. 44 .\ti. 3;i.i slimild tiavn ri.ri.i\i..| ill-lllrli 1/

Tli(. i|iii.stlnii wlicllii.]- a cmiiliii-tor tff v. StuiHi f .i..,/i,/./ /,'. Cn. i I SS I ) 'il

kiii-tt lliat ci'i-taiii tics at a |il.ici' wlii-rc i*-^.
<'. ."i.'iO.

I. -witih linil liccn ri'iiiiiM'il iirnjri-lcil 'tin. |ilaiiit ill'- ktiin\Ii. I'.'.- i- a iiim--

iiniMiiilly far is for tlic jiiiy. wlici-n lie ti.n fii' llu- jiiiy wlnii. In- lia- (i-iili'l

liiK t(.-iilii.il tliat he dill not' kiinw lliat tli.il In- iliij imi knmv In il llii; ilip-li

tlic til., |.rnii'itcil. tliiiiit,'h 111- li.iil fn- iiitii uhiili In- -ii-pinil K nl ln-i-ii iIu::. iihI

iinpiitlv -tn|,].i.il at or iirar tlii-iii. ami tliat In- liinl iirM-i li.i ii mi llnil iiartiiii-

it llllll lii-i'ii 1

•

is <'u-1oiii to ali^'lit at .a lar |iait nf ll.i- ^inii- tinrk a. in-- wl
IriiL'lit liniwc cloii. l.v to ilcjiosit liis it liinl Lii-ii iln;,'. Ih.lh „l.. ,1. Mi
«;l\lilll,. u liilc thp train in-occi.ili.il i\ .911 1' /I /'. A", f". I IstC) 141 Mo. !17. :1S

V. /^,^.^),, ,(- 1/. A', f/o. (liiiiii) will11 ;,,(,./,,

Til N. II. 242. 41; All. 7411.

Vol. 1. M. & S.— 1!5.

I, a [It -i-rn-r lirfli-iHil. y-. W
ll" a -V. ililiiiiaii was ininr I'll in at-

tiiii|itiiif; to jimip onto a moving train

d^^M
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iinil illltlmritv it is iii(li>|illf;i!ilr- t!.Ml it' the siTVilMl's toliiii.iiiv

li'iiry to ill! |ii'i'li:il>ilii>' wIkii ilir n-i nl' ihc cviilciici' is cnii;

if. iiiii\ 1m' (lisrciiiirilcil lis n conii nt n \ jew.'

:it !i |.(iiiit uliiTi' lliiii' Uii>i a [lilc of v. U"isi (Isfiili ICii M.i,,, | i:;,

slniirs :il I _'( li'.'t lii'jl :ir lli«' l.M.

tr.ick. it caiiiKit !« -ajil, a- ii niallcr mI Know Icil^ri' of tlif li-'- h imt
la», tliat 111' knew of llir (ili-t i U( 1 i.m. ~.in iiil'i'|-.tuc whi iv an .m;.!,
wlicri' lliiTc- «iTr iiiinllicrsiiiiil.il pile- en;;.!!'.'.! in ii^iiiv; lla- .!.„, li

iif -tiiiics aloiiL' thr traik. ami l,r loli l,\ i li.' Ini ,;kiiiL' "i ulii.ii l„.

liiil 1li.it III- liail iirvcr will till' -tiiiic^ jiiiiil t(-tiliri| tliat In- lia.j n.

ill i|iu-tiHM. lloiiiihiH V. Iliisli,,! ,( .1/. rilj;r iif till' ili'td'l. Tli,>,„i,

II. Co. (Hioi) i;s .Ma-H. 2:>i, .V.I X. K. !,/,.,, /,'. r„, (isii;) m \ii,i

''''> N. W. 111.

\\ liiTi' a -I iitI railway riindiictni-, Ih'- Wlictlicr a slrscilur.' iiiltij,-!

in;.' iirdiiiil to chaiiyi- frmii iiiii- car to iii'_' aua.v IiiiiiImi- in the in. I, I i

aiii.tlici lit an iiiiii-ii.il pl.icc. «licic tlic ^d uliclc it was |ii\\c|,c| ili

c(iiii|iaiiy liail |ia\iii;.' -l.iiic^ piled iip liat.Mw.iv. and ulm \\.i- iui
Ileal- till- track, u liicli il u.i, rc|i.iiriii;,'. Iiitnhi r sli|i|.iii:.' fimn a l«.\ in
ua> tliiiiwii l.y the -^iiddrii start iiiy id u,i- I.eliii,' Iuvm-icI, lie.-.in-e t!

the car. as lie \va- alleHi|it in-,' l.i ho.ml iinthiic,' i)vi-|- tin- end nf It

it. and. sliikiii;: ai.'aiii.t the stone., was waniiii;,' as to its di-si-eiit .\,i

lolled iiiidei- il. Ill- uill not he- held, as as-iiiiK-.l the iinii-iial li-k. !!,

niatlcr of la«. to have .issiinied the ri-k evidence that the eiirU u, le

arising from tin- |ir<srnir ot lln- stones: e|o-ed. ilc|M-iids on «helh.r iIm-i
111- li-s|if\ in;; that his atti-iilion was llist iindei-toiMl and h.id a ri-ht li

oallcd to the stones ill that lime. \'iilli that the s((.vc.lore kiieu ;i-:d

ill,, -a,II, Shi- 1 U. Ci,. V. Iliiihi, ,111 (llililli it; and this j, a i|in--tioii t,,i i

1st 111. 477. "iti N. K. 7'.ii:, .Mliimin- iIioiil'Ii the stcM-d-ne le-iiii,- t

Cs'.llll s;i III. .\|,|,. .VJS.
I her was s,„nclin;es h.,,.|,-l

Ilia (-a»e when- a sri\aiit was injured ho\(-s. Ihiiitisiii v. Hir, il,,iiii

while ccni|diii^' a car to an eii;;l'ie. lie \-2', Cal. l!J7. .')S I'a,-. Jo'i.

ti'siiihd that lie had not lii-ii on the en- In a rase when- a -.m.uiI
L'iiii- iiim-li; that lie did not think lie liail jiircd l>v a machine which iMI
con|.|cd a car to the front of the cii;.'iiie while In- was at leni|i! in-,- |o n,,.

n.orc tli.in four tina-s: that, when tli.- is i-ntitlcd to yo to the jm\. «

i-ii):;ine lirst appioachcd the (-ar. it own testimony and that .-( |,i- i

stopiied 111 feet from it: that lie did i.'ik-s to -iiow" that he li,.,| n,

not, tioliii- the hi-iiiht of tlu- c.ir. and tin- niachini- ln-fou-. ai<<l liiil

did not know that there was any dan- re(|iiired to liaii'lh- it. in a .!i

;.'er that the- Imiiter would pass under ir<//.v/i v. I',, I \,ili;- c,,. \^

tlio oar until he actually iitteni)ilcil .Mass. 2^!.

to make the coupling;. 'I'ln' dcfi-iidaiit Sci- also 77o)/»/ivo» v. I'l' ,u

pioliiccd adverse testimony. 'I'ln- court .( /'. U. Cn. (llMliii sr, M,, \]

lield till- i]iies|ioii of tile scrv.'int's i-on- 117i''/oi/ v. (fiii-,ti i'lhi /. . ».,.

Irilmtory iie-liirence to he one for the V-^ .\pp. Div. 4S.'i. i;:( N. \. Ml

jury, advcrlim; to the ^'(-iieral principle llnlri slim^ Y.lli,Hi,ii.-^ (l^s'i

that its function is not to pass upon ''•''^' " '^^ ^^ •
-'•'-

the wei-lit of tin- evid,-nfP. I.ut mcrilv ' -^ statcnu-nt l.y an cniJ.-v

to di-t.-riiiim vvlictlier tlicre was cvi- ''f ''"' ""' •<""" 'I"' "'-
'

deiicc which should he sulnnitled to llic
••'•-".''-''l -•'^*' f;>r tin- pnr|...-. --l

jiMV. I.inrl,:s V. Cuiinirtirnt Uinr II.
•'," """ I''^''<'.

'-^ in-Mllir,,,,, i„ ,

r.,: , l,ss:i, l:i(! Mass. l. 'J'"'
pn'sumptnm of kmm ,,L-,- >

I ,, , , ., ,
. ..,.. from ati e\p( ricii'-c ot t";ni..'

In the face of the p ainti 1 s own ex- ,, ,
:' ,-.(,,,,.,',., . , with niac-hiTierv. i.i,ln>'i,i \.

press assertion tliat lie did not ohscrve
_v,'/, , / (•, (IS'.l'l !i'> \'. i- (1 K

the- daiiL'eious (-onditions. .i court can- ()ij-j

net sTiy. as a matter of law, that a "'I'lip tcstinionv of a vnn'li
servant, woikiiij; occasionally in-ar a year-; of :; -c al i he time i:f '!:^ '

)daner was cliar;.'i'ahlo with n knowl- ji|.,t |„. ,]i,| ,,,,1 |i„„„ tli.u if he

ed;.'p of the risk created liy revolviiii; tliii!i-rs into t!ie ro'l- if i
." •>

k-'ive-: wliich In- roiihl not s,-.- from the they wiiill hi- eau-jht t! '
; '

'

jio-ilioii which 111- oceiipii-d. ]iijiiiiiii they were eain_'ht he woiM 1«-
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;:r<'(' of lari' or olr-crvalion wliiili tin "ilpi'ii ami oli\ ioiH." Tl i- 1

law ri'c|iiircs. Ihiniinl v. Siir Ynik a lion is M'iv riinimoii. c.,.,,. / ;

/.. fl. U. Co. (lllOll Ci.-. S..1. I., (..•ill. 4H ill:,, Wiiiiim Cii. il-'l.-. . 1..; \|

All. 101:1. .l!! N. K. 7S7: Sinn.- v. 1/ . ' ., >

'"Ol.vi.m.i." tlninitt V. I'll,, I,,

I

I-,,, (liiiili I'iii Mi.li, i;i;.;. mi

niiili/r In. (l^i^iDi !IH Ki'il, I!I2; 11 '"i'. 11 1:14: Cn/.sKH v. Sn.n.r I'.r. U
V. Uhilriimh moll 17M Ma.sM. ;; ,. ."ilt . IHH.'il H S. I). 17. li."i \. W II'

N. K. lilili ; Mihihrr v. 11 /ii7. ilS'.ISi v. rhiniiiu ,(• /. i;,iil I,'. C„ t l>

171 Mans. 170. 50 N. K. ."..'4: Ihihl- Iml. Ilo. .11 .\. K. i;r.;i: /,',, i

thiinit V. Ilnnrhill rf (.'. SIrnt H. Co. i;o, /,'. I. ,1 /'. 11. C„ M-H
nH!l4) IHO .Mass. r).">4. "li N. K. 4Hli

;

420. 17 S. \V. ."iSii: i; •
. , .1.

Jiixirr V. Wurirnlir (H"*."!) 140 Ma..;-!. Ifi7/v v. ilm 11 (I'liiiii !iv \. '.

24i5, 4 N". K. ."ili'i; Ui/m •) v. SU,\ I'.iliii- V.. IMlll : I'liuk v. Itiilnin.n.l ,1 H
Stamping rf llilininnq I'n, (IH!i,-ii lii.'t (|ss|) 7s Va. 7o!i. 4li Am I:.

Ma»8. ;t'l,-). .•ill N. K. lo:i!l: ir,///s v. I'liilmli li,l,i<i ,f /'. A". '. '

Hart (IH'.IHl 7 W.ish. 17H. :!4 I'a.-. 4.;:t, (ISSS) ll!l I'a. :iol. 1.1 Ml _'-'

771: Kcni'l-i v. .1/...../....;^..., U. <.,, ,,.,./; v. h.l.r,..ih !!ss-.
,

in I

I 1HS4) :!:i Illin, 4.">7 ;/».!». r.v V. /»r.MH(; 'i Atl. .'iri.'!. :ii;:i :
Sunll''- I'

(lS9!t) (»:? Mr. 27-2, 44 Atl. 022 ; rh'i- }t,iii:,i iloiioi US Va. II:'-'. ::
"^

rago, B. d <J. It. Co. v. \ttlliiiniK I IHIMi) Wood v. Iltii/rs (ls:i7i si Ml-



, II < il ': ,i". ;

ii'iii|\ i-\ .ir,,, .

illL'lv ,{ II, ,..

Ill I 111' 4-Miic!ii,:

'I'l'cialiil |,.

V III.-,: ^!. - .1

'|| I'm •-.', ..•

f/ \ A'.,...;/ 11.

II. I h.^ \|i, I, .

> /;.. '.
, ,( u

.
"'•!'. II \'l ;. .

Il Is i: I ,1 .

K'.v' t ;/ I

I l-i'i :
, ! ,. M

.".:l K ill I, ;,
I

ml. U ,1 i; /; ,

t. !'• \ w :..

I/Ill 1 1. , 1
I
'Mill , . ,

. «i.l-«. (7 /; , ,

iH // r. - i» .

All. I.: I
.v-

h ;:; Ui- !.: ;.

r. >/..;./., , . ;...

I-; I-:; A".;r.,

J \l.. J.:.' 11.

N .1 I. .

V \ . ,. / .

>!•>' jii I; I 1.
. ,/. (, Il .I..'„r, I

hi; n w. \:,:

" >'../"/ i. \. II

.-il ii; \i.. i-i

i.U- • III,- :
•

-.

'. U. !..
. Ivi :

.." Tlii- Mill I'..

'• ^Ihl V. Il'i

1.-,
. Ih.I Ml- |-'

V. i;../.,.M,. .vM' '

I,, i;.;.;. mi \" W

r /'/
. U.i- . '

\. W III o \

/.'. r., !
|v,j 1 ::

i;i; /; 'i . 1 '

;

, , i^il' I'l; M"

/,' ! <

I
II-. \'.i .> ''' ^

,„;..,../ ,1 /) /,• '

.i!i \iii. i;.i'. i

;•. c, V, //.''-

|:i \il. jMi // '.

;-<-,, in I'.i ;lv

,«//:" ;/ ' >

•;iij. ;: < I' >^

; I s:i M ! J.M. 'I

|:i"l| |\|ll I 1 '> KM'*\ I I III. I 111 lll-'K

\,,! liifn.iii. iiilv till '<• clMlli' I • 'ili'l y

lull

i|.|ili liii'iili il all

;ilu|ili!n 'I i> III -.1111 in-i.iiii<- ilii-. j|'|'<',ir III Ikim'

nil iiil.ri" lllil .1 IIKII l\ I'll' 'I

l.'UII. that 11'. I .\ li V. I.I 1

1

.1 . iii|.li.i- I-.' I. Ill It v.ili al-i'

hli'iii- -iii;'^< -I w I'll Ul'i :il>'i' "!

II III, W I- I
T'l \ \S

/J. //.. .1

II - W
(. /..,/, 1 '

"• ( ,,1/ ('.. I'll, 111 ,| III'. 1 ,1, Il

'i7 Ui- I \ \\ »| 1 I'l. II I'M -.11. . '1 |,'l

,,11 .,| !'>

in- -,ll-, -."

If, I /„,, I l-,'!,- I
'I.. W I- I .,1, nl ,li

,1 S U liiij.

111!., I . \.iiiil

111,.' .1 -im

,!,.. iif a t. I iiiiii"!',-,''

il. itiiii'.

l-i,,
1

1 il.l,. I , II,,

II .i/'..., .1 U V.

1 11,., -1 , I), I

\,,il,l. h'lhf \ ll>il ,( (I /.•

.., ilssT I'li.i III ( I'lii |;.|, ..!,. 1 1 I'. it. Ill iii'l ,1

:;j \tl.

<;-('' I ,1 N.

I'l; Ih, \ (»||,1,/, / /,' ( ., i ,/.„ /. ..„ , i«'ii . ij r I \.

I. I! IH 1,1 It III \ .
1,"- I. I. -.11

\. ,>< Mill. I.. !' N, ^ ".i:. » -"

\\,,l> llip. .1 .1 I-

It.llh.

I! I

I .1 ; //.."< V

ls!i:i) I.-..' .,! :ill.

I > \|.|, .,i: I.. I., I i'^.

^ , II .,;,..,. >i II I '.
' l^'l-'l

:". •..' \tl ,.'',: 1/.-

/; ,1 1) i; I-.. , l^'iiii

\tl. I'l- 11 < . I S 'I'l. Ill I "- V|'i' I'^l
.

Til

r '1 ll,.-i-i 11,

,1 " '

I'l.iiiiU vi«i

1. ,.;,„/( /Ml. »•,,, I

1,1,'." /f,!/,' IV. I 1.

H 'ij l''"l II'. 1' '"-

.1 (I /,' <,.. I i-<i;;.

/(.,./.;.„„ «

> I ( \ III

|i,ii «l I , ,| L'-- I ,. ' , \ /

ji.i :;ll, i:< .Ml. I''-. »""' V. .1 /' /," ' '
'I I 'II I \ l,;'i _':(

1--M III III. A|.|, I ^ \l,l, 1,.' I„, I ,,1.

\ i-ll.lr ,111,1 |il.m

»> 1
1 In I'l, I. 7'-4

//,, l/,i/,,i,,','i/, /. ' , I. l-'i.;, '.. 1 >l :!l

I',,- ill ;
>! I . „ ,. / I .>,. ,1 II . /.' '

i.l vj-;iili'." 7"'" V hi :.'<!. \. h K 111. Till. Ill I'.

II .( 1/. /.'. ''

I I. .-,1 1 1 I'l.

„ \ II, -/ I

i>s: , i_': r. s. I'l.v i n:

ri i;,|, r.i','

r .1 /'. /,• '

\i,|..ii,iii • A'./,, I/, \ „ihi

|s' 1 1: r V

u \,i. I 111; /-/',' V </,, .<ii|,. I t. i;

I. .,1 r.ii. I.l

.( <; /. /'. '•', I l-i-'i' Mi.li. iitl 1
• \ .1. I., I t: \i| -ii;i;

Mil. 4:; \. W .
'-Il''-

/•'

l-'i;:! :i lliiii. II-. -'
|„//v /'.l,,, /,, , \ \r.. 1 ..,/. /.. /.', ,( II .

;,' I

\, V. siiiiji. iiMMi T.'i Hull, .i.'.ii. -'7 N. ^. sii|,|.

l«s; Wnlhn; v C, .,f,,y/ I , .' /,'. C, 11'.'; Ml
i:! N V. 'i. K. iv.fK H \'. V. I 1-

il.ir I, II C,

\li. li. 'i|. H \, \V, lii>. t)l-

--'l|,|i ;>ii: ./,./:,l\/,.ll V- '

;,,„, i( I V. /.'. r„. (
i-<'ij

V. I/. 1/. ,,),(„ <../.,, /,»,„/„

Dr. !U. I
Hill 1 'I \\ i-h .Mill, -M r.i'- ilT:i.

il I'.ii'. ;

111 |,|,lill \il'\V.

/' /.'. '„,
1 ls,,7 I

•\1 iiiil,-t •
( ,

/.ws/i V. t; iNs,,,-/r' 1 -/lw./,„/( /•'

3(1 Km. IJi. 'J I'll-. IT All II:

( / .1 I. /.'. /.• ' ,,, V. 1\ I'l

i//r,i»l.l

l:iiil
I

I'ls I'll. ;.IH,

ii,--t." //•.„/./ V.

n.'i

17 lii'l. A|i|>. 4r. N. I-:. 7il. I'i'-i'i il-!iili !ij Wi-. -117, liii N. W.

ll|«'!l to VH'W. *;/. ,1 ,,,1 V. V,

) .,/. .1 ,\, /;. /.'. Co. (
l-ii:)i l.Mi M.I

I'l*. :" \. K. ::k

•Il|„ll. lirl lililllrllt. nil

;i,;/.i .. iiiiiiitiun i(

•|'.ll|,:ll.|.' " V", u:''lllh V. /', ./.ll't'

l-.>7 I I, l;. I'l 1,1 li Uiv. I'I7. .-.7 I.. .1.

1,1 i; \. >. 7, ::ii Wi.'U. i;, |.. i^-\ i piT

,1 \i>il,l,'" l."i,l I -li,|i ; A'"/,'", wl'iinuliiin I'. It.

{ I). II. r,,. I l->-*

I'.i.i 111 ( lilt. Ili'ii. .".I'l. 11 Atl. ti.Vi

l•^'n .', Miiiii.'liii I.. Itrp.

.\-. fur i'\.i!ii| Ic. till' fnlliirtiiii;:

'l';iti'iit " l!ii hiiiiit V. .s'/„//.' 1 l-.-:i) I'lit.iit 1111,1 ,,|,iil to till- cvf nf the

1-Jii 111, I :ill, 11 N. I". .'iiM; /'./i. ,i v, i
il,iiiililV." Mii,filh \. r. i;s rf /'. R.

1-S7 1 :i!i \i\. Ann. HUI. •'! .-^" '„. i

h7'ii 71 Mn, 1111.

I',„l..i- (isHii m I'.i,

II'UiikIi'iI .1 .--7. •/. /.'.
''

ls:i|i !l (

1 I'-r.l.
.,.-..

I . A. l.i:!. i.\ V. S. Apii.

in,itiiiii." Ciiiiii V.

77. :!il Am. Iti'i'. I."it; //""'',"' ,1 .^'. ./. It. c.. i l-<s.-,i s.i M,,

h ( IHIII 1 I i .
('. \- 1-i-!!' l/,i/,,r,,i/n

1 I -^ A|i|i. 'ill, 4!l I'",',l. Ill ;
/ ,( il-s^i :i'-i

/' /,', '.,. V. Ituiprs I \<\\:u n ('. ( . .\. 7-

•III.!. l:i U. S. App, .J47, 57 Ft-d. ^78; Trx. 'JH, i3 S. W. IMJ

//. /'. rn.

Minn. 4.!.'.. In \. U .
-.111:

,1 /'. /.'. r„. V I I, ,../i (Isll.'j) 80



ill

i(i;!j MASTKll AM) Si:i!\ ANT. [<-ri

los (listilictiicss (iiic or iiinrc of tlic ossciiliiil flciiiriits \vlii(4i
;

volvcil in tlic fnii(l:iiiiiiitiil |iriiici|ilc set I'urili at t.lic ci'Iiiiihih

of tin's sot-lioii.''

'm-.

I

"l';it(>iit In oli-i(i\:itiiiii." Milhilt V. { Si'lmn .ihiuUh v SV. Ctuiul i,i..

I.uiil.tiillr ,{ .V. A'. Vo. (IsiiTi 111! Ky. c... |ls!i|] ,-,|i Minn. lltl. ilii

:.M2. 1(1 S. \V. f.lMi. l(l!i:ii; 1,1- r,t "DnliiiMrv nl.-, r
"I'iilciit 1o till' iiiiiliT^I liiii;." /'"• {

l,ii: I ii,i,iiilli V. Ill iiniinih:,, ,1

c.K V. Iliillii,i(,n if «>. /f. Co. I ISH:!) i:.:i ('.,.
I

1S!I|
I

(i;i \t. .l.lli. JJ All I,

l':i. •til. .'.-. Atl. 4!IS. •Tiilcnt. inniiilc-t In in.iiiiin
•ruti'iil iml i>|«-ii til iili>iiviit inn." v.itiiin." Itntitiul \. l.uiiiKi ,ii, ,(

All V. T'lils ,f- /'. /,'. (.,. ilH'.ili SJ Cii. I IS!l,-i) KMi .Mil. Citl, Is S,,

Ti\. 17.!. is S. W. :u\. ••(tlivi.iiis ilclcis iiiiil sill h .1-

.\|i|iiiirnt ti> till' ^cn-rs." Will: v. ilisinvi'iiil liv i(M-.iiimlili -i i \

I'll nil, III Mill Cii. [\S'.\-1] .'1 \V:l>ll yVl'.S. Wilhilsli ,( n\ /,'. I'o. V. U. ../.I,/

^'•l \'m-. JIT). l:ij Iml. 4:i(l. :il N. K. (Ull.

•(lUiiims to tlic scMv^." Wiililliiir •.\|i|i;irviit iinil wliiili tli,' ^.m;
V. Iliiiniilinl if .S7. /. A'. Cii. (1SS.",i S7 tlic <>|i|iii|t unity t<i ilctiil." /;,

Mi>. :17. Sliiiniiiiil Itiil it. Co. ilsiu;,

"Open to tlic scii-c-, ici|iMrinL.' only Ann. l(l,")7, .'iti I.. I!. .\. Ill, Jii >

thcii' c\ririsr ti) Imcoiiic known to tlic "t tpcn to the olwc)'\:it ion of .ii

sci\.int." (,>iiirl: v. .\liiiiii sulu Inni Cii. of uriliniii'V cii|>:iiil v." 'I'l m^ ,i

(Is'.M) 47 .Minn. :i(.l, .Ml \. W. ^i\. Cn. v. / ii'nrli (IHII.'i) SO Tcs |i^

Tims \\c finil >nili |iliiii-cs n-; llicsi': \\ . (142.
• \|i|iiircii( to a (M~ii;il olK,.|vcr." /,(i- "(Unions to iiny |«t-.iiii nf m

11,1,11, V. Iliiiifi' ||S!I.-|) l()."i Midi. .'il.'). ol.-civiitioii." Itiiiiiiil V. Ciili.^i

ii.'! N. w. :,\: : li'iui;,, V. ri'iiiiii. i. i. a- .t .v. i. a*, r,,. (isn.-,; 'i;\. i iv.

A. I/. A'. Cii. (!.S!i:tp !I7 Midi. L'll.,. ,-)(i .tl S. \V. ,-,2.">.

N. \\ . til-. "Olivions to |ici>ous of tlic i\|i

'I'alcMl to tlic nio^l cni-Miiy oli-iiv:i- arnl iinilcr~taniliii;; of lljr m-

fimi." \li<itiii V. I hiiiniii. It. A il. It. Miilm v. Tliiliii (IS!lii) 47 \i !• i

Cii. ( 1K!MI| 22 C. ('. A. !l!l. 4(1 r. S. A|ip. N. W . (i.-.(l.

ISI. 7(1 IVil. IJ.-.. -rati'iit ilcfcds «liidi an ..i

.\s.cilaiiialilc liy simply looUiii^r.'' ol)-cr\ at ion of tlic cniplo\ci-', ,iui \

llnlliiiiiiiii V. Miiliii/ini C. It. Cii. i lss;t) icailily .lisdc c." i:,,,,',.^,:!!, ,(

51 .Midi. '.Vt. 47 Am. I!cp. .'.(l!!, hi N. A'. Cii. v. Ihii. 'SUl') I:;| In.

I

w. (i:u. .V. K. :!.-).->.

j4-ccit liiialilc 1)V "il casnal ulancc." "Olivions. ainl sndi as caiuin!

I'llirsiiii V. Sill nil l.iiiiiliii- Cii. (ISII.-)) oiiliiiaiilv careful plwrval l.m."
!l(i Wis. s:!. (12 N. \^. !)4S. iiiulli' v.' Ilmirr (ISII,-)) III.-, .\li,l

"I'lain at a v;lanic." N/niir V. .S7i<7- (i.t \. W. r)l7.

il,,„ I IS.sCii lO:! ,\. >. (Km. !I X. K. IS.'!. ".So ol,\ioiis an not to i-ia|M I

"(II. ions even to a pasi-in^' ;.'lance." seivation of an onlinaiilv piih!. i

Kiihii V. M,\iillii (IS'.l.-i) 147 r. S. 2:!S, son." .]li,iiii' v. SI. I.i.iils \\i,, U

;17 L. cil. l.-|ll, l:i Slip. CI. I!ep. 2'.IS. (IS'.im ,-,,-, AIo. App. 4'.l|.

'Mlpen ami patent to eoninioii ohscr- "(tlivions ilefects. of uliidi tin

Tat ion." .V/. I, I, Ills. I. il '/'. It. Co. v. ant knew. or. as a leason.ilih p

I.I molt (ISItJi S.i 'l<x. 14;!, \H S. W. man, iniylit have known. ' ),ii--

VU. Ciilliiiiiili hull Co. (isssi tl'.i .Ml,

".\ppaient to oiilinary oli-crval ion." Ill -Ml. 'JSd.

nil, ^1,11 V. I.'iii It. Co. (IS7-)) (i.'! N. Y. "I'lain to he si>cn hy anvciiH' ir

ll!i. 2(1 .\ni. l!cp. o.'iJ : Ihiinlsuii v. Cor- to look for tliem." I.nli- sif,,' .1

mil (IS!i2i i:!2 \. V. -ilil. .-{(I \. K, A'. Co, V, ilH-uiiiiiik (|ss|) 7i

,-,7:!; n,iii„i V. \i,r Yorl: C. .( //. A', It. 440.
'«,.

I ls!i:il .-,11 \. V. S. I!. S;|-.>, 2-J V, "Manifest in one of ..inir.cii

^. Snpp. .'!H; I'niiifr v. Ituiiir. W. d U. nnil olis, 1 v ,it ion, anil whirli \<\ tin

A'. Co, (1S!I.-,1 SS Ilnn. :t|S, :14 \', Y. «lent c\ei<i-e of the sciim', :iinl "
Snpp. 4tlS: A'kiii v. Dihiiit Ciiiijiir i{ sense can lie pcriciveil." Ii,if>. \.

llni-.-t ItoUi::,! Milh: IISS7) (i(! Mii-h. nrxi.til In,:: Co. (Isnll 47 Mini!

277. :i;i \. w. :i'.i.-i. w N. w. 214.
DanL'cis which may lie iimlerstooil liy "Daiiu'crs uliidi a pev-on of mi

the exercise of "conimon oliservatiou," iiitelli;.'eiice" winiM oliser\c, /'< I
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rii.-lilir;i«nl,cT wliicli i> llms ll^<•.l to dcr-iiiiuitc tli,. v]A<- ><{ which

;i
-,n:iii! is l.niind to tnkc noiicc is ;il-«. cmiiiIuv.mI uiih \U<- .Mu\'<i\

..in ii(i;:itiv<'. for ilic [.iirp^M' of iloliiiiii^- ilic limit- of ilio i<!io\vK'ilf;c

v,lii.-ii i.- iniiMil.'il I., him.'' Ihit tli.' ri-ks of \viii.-!i m Mrv;iiii. iiiiiy U'

i:;iinr:iMt witiioiil iKcc^-iiriiv iiiciirrinu' lln' <-ii:ir-c of iiculiuoiii-c :irc

m,.iv iisuiillv .ics(Til«<i hv thr <-|iilli<is "iMUiit," ••(•oiiicjilr.i," or thi!

Hkf. Sec )•;; l(»^ r/,M,/.. Infoi.

392. Evidential elements . be considered in determining whether

knowledge shall be imputed to a servant.— A^ is indiiMiod hv ih.' l:ni-

^iia-r iiscl ill sliiliii- ihc i:cii<T:il p.-im-iiilr .•iiuiici;il<'.i ill liio pn-ccl-

ui- sc'tioii. llio .1.111. Ills with ivf.iviico to whi.il it i- .l(i.'niiiii.-.l

aIiciIi.'I- the iiijiii-..! sorviiiit wii> .•ii:iri:v:ihU- with :i kiiowlolu.' of tho

:;iv(n i-i^k iiiv imitlv teiilij.M-livc, :nnl iMi'lly .,hj.i-l i\ <•. 'I'luy aiv as

inlli.ws:

(,() 'I'lio siTV.iiit's niil.iinil iiii.l ji.Mpiiivd (Mpiicit.v for nhiiiiiiiii!;

iaiowl.di:.'. The .ssciiliiil imilt.'i-- t.. U- .•Mi,>i,lriv.l iiml.-r ihis li.':iil

;iiv the cxt.'iit. ..f U\> ilil.dli-.'ii..'. ;i- .l.-.lu.'ihlo fnuii his iiu.- o|- ollior

,iiriiiii>t:ili.'cs; iili.l til.' CXI. -Ill of his tcc!iiii.-:il >kill ;iml iiitonmil ioii,

wh.lli.-r that, skill aii.i inforimitioii h.' d. riv.-d from his pradh'al cx-

IM.ri.iiiv ill Ih.'.-iiiplovm.iit to whi.di the ri-^k was iii.'i.lcii!. or from a

,|.rii:il ciiicaiion ami trainiii.ii' r.r.'iv.'<i in some oilior way.

[Ii] Thf s<Tvuiil's opporluiiili.s ,>v m.aii- 'd' ohiaiiiiiiu- a kiiowh-.lgo

iif tin- iiiat.'rial conditi.'iis whi.di cr.atcil the ,;;iv.ii ri>k.'

(() Tho cxt/iit .>f the servant's .Inly .>f a.-tiv.' iiis[MHM.ion and in-

iliiiry with r.'iiard to tho cxistcii. e ..f sm-h ri-ks as that to which the

iiijiiry was dtio.

I'll.' precise si.u'nificanee of each of tliese elements with ivlatinn to

ill! n.iiiitless ,t;roiips ..f sliiilitly variant fa.-ls which are pivMiitr.l in

actions h\ injured M-rvants it is {re.pi.-iilly impos-il.le to a ortaiii,

V SI,. I, -11 linnhr Co. (lS!l.-i) '.»0 Wis. iiKiii <(>uM Tint omtIikpI; it cxvppt by

n:U;J N. W. IMS. ^•^-s „.-li;;.-nr,.. i- not ..noiicMUs.

ll,l,.,N wl.i.li tlio spiviint "l>v pv.)|MT A.(„s.iv Chi. /'. .f »,'. h'. < «. y.
•'>/''•''

«,,i,l,fnlm-s nii-lit lu.vc ,li<.-..v<'iv.l." „.<•„ iliiud, 12 C. C. A. .'iJl, 1112 H'd.

r„i,/. V, (;,;///»-/ /((III To. ils'.iiM i;:i N. 2.".1.
,

,
..

.1 I. linn i: 1,.' U. ;\. 117, II Atl. lili.').
'

'I'lic ).lir:isc '-iiuinis of kniuvli'<l^'c

'riiiw.'il liiis iH'cii siiid Unit ill! .•Ill- oc.iii> ill llir lA^v «ln.li l:iiil llic tomi-

pluv,,. ,1,»^ n.it as.tinic llic ri-k of us- .l^iliot, of ll„. ino,l,.iii l;iw of ..iiiployrr s

iii^-'a (l.l'clivo iippliiUK'C. wlicr.' llif <l.'- li.il>ilil.v. l-n.^lhiw I'^idrr (
IH.i, I J

Int i* not (,p,ii to ol.sciv^nion in its Mr.-. .V W. I, Miiipli. A II. iin.'.. 1 -'iir.

..r.liiiMiv ii,,.. \irh.,l,ls V. Cnsl.il !is7. 7 I.. .1. I'A.M. N. S. VI. .\h is

I'lnh (;;.i.',v fn. (lS:i4l \2t> .Mo. ,-).!. 27 sliouM l.y innny of t!ic .'mscs nlnl in

S. \V. "ilil -'H S \V. ll'.ll. ~iil.litlc 1). oi/iii. 111.' pln:isr lias al-

Wliiic ila. (.viilriKT tVnd.Ml to ;.l.ow uavs Urn, aiKJ still is, a familiar Olio.

ilut 111,. ,1, f,-,t Has not a pat.-nt our. a Uiit tlic allnnativo ,oniliiiiatioii of

iliiir;;,' lli.il, to niako plaiiitilV fiitiltv of wonls. •opporniniin'S of knovilrai;.-.

'"iiliil.iitoiv ii.'^.'licciicc, it must appear is pos-ilily fnuii.l ralliiT more tri<iiiently

llial the (I'if.fL was bO visilile tlial u in tin- .\iiuliiau up<nU.

< -I

I II
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for tlio r<'H>(Hi tliat, in a larpo iiiiiiilicr of tli(> rases In wliii i, -

of tliciii aiv iinnlvcd, tlic larii;iiaj;i' iiscil diM's iint iiuliratc' wn

taiiify wlic'licr llic cmirt. iiilciiilcd tti atti'iliiilc U> two nr nmiv ,)

in poniliiiiatiuii a ilitVcn iitiatiiiir value wliicli winiM in.i liav(

itn|nite(l U> a single one uf tlieni wlien (•imsiil<'re(l se|i;ii;iiilv,

a>('ril«' siicli a value to each nf tlieui iiicle|wn<lenllv. i<y i.. miil

(leeisiun turn u|ii)ii a particular one of tliein ti> the e\chi-i'iii

(itlieiN. That, the ililliciilties <if chi--iiticatii)n iin\ nnilei- >;i(li ci

stances. eiKirnioUslv increaMMl, is suliiciently ohviuns; hiii it i-

thiit the arrannenieiit adopti'd in the ensuiiii: seefiuns will Im'

reasonahly w'rviceahle fur tlu' purposes of r<'search.

B. What kisk.s aue hkkmico to hk vvrr^ix tiik coMritKiii.Nsn

ADtl.T SKIJVANTtj.

I'

•-^

sion of any :hh

n whelhcr li.- Ii

.he Work in uhi

servant was ipii i

393. Generally.— Tho cases turninji n])on the natural and aci]

capacity of adult servants may 1)0 eunveiiiently divide<l into t'Hir

classes, illustrative of one or the other of the f 'How inu' cnnihi-I..

(a) That the risk was within the ponipn

ordinary intelliii'ence, irrespective of th<' (]

had not any siK.\!ial experience or trainii-

was engaged.

(6) Tiiat, hy reason of his inexix'rience, i;

sarily char{>'ea!>le with a comprehension of the risk.

(c) Tliat a comprehension of the risk was imputahle. as a ii

of law, to a p<'rson having the same amount of special exiH rii iici

traininii' as the servant,

((-/) That ilie amount of special exi>eriencc or training p"-^

hy the servant was not suHicient to warrant a court in dcclarin;;',

matter of law. that lu' otiiiht to have understood the risk.

The (le<'isions which illustrates each of these cjuu^lusiinis will |.i

cussed in the ensuing' sections. ]>ut it should he remenilK inl ih;i

actual efl'ect of many of them is somewh.at prohlematiral, Im

reason ex]dained at the end of the last section.

To the situations indicated hy the ahove statements may al-

added a fifth, which is of such exceptional <icc)irrence, anl. inm]

lively s])eaking, of such sliirht importance, that it merely di sen

jiassiiifr notice; viz.. that the servant's previous ex])erien(o of the

ditions ordiinirily prevailing; in the <>nij)loymenf in (piesti'>ii may

him to draw fals*- inferences as to the conditi(nis actually jircva;

at the time of the accident. It the evidence is susccptiMc uf
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f(in>tnii'tion, a fimrt will imt siiy iIniI In- wn- (•Iiiir2(:ililf'. a? a inatU'r

lit' law, "it.li a kiiuwiciijic of tlic result in;; ri-k. Scu S !'•"', mfni.

It will bo olwrvcd tliat a cuiisiilcralilc niiiiilicr of tlic cascrt oitcil

in tlic two sections, '.V.^A, oKf., iiifni. in wliirli (lie scrvaiit'.s coiiipn'-

lirii<ii)ii "f till' rii^k was tiiatcil as an iiii'iTciicc nf law, involvf injurit's

nsiiltiiij;' ffdiii risks wliicli arc iiii'linlcd cither liv iill or l)V shiiic of

the iM.iirts ainorii; llic onlinarv ()r iMiriiial ela-s. \Vli<-iie\«T tliis sitiia-

tiiiM is (lisclns((i liv tlic cviileiicc. ill'- ileei-ioii iiiii;i,i \n' rcl'crrc<l

dinrth' t" tlic jrciHTiil iniiicijilc iliat sueli risks, in ,-o far as tlicv are

..lividi.-. ait' jircsunieil t<> l>c aeeepicil liv aiiv servant, wliu iiiidcrtakes

llieelii]iliiyilient, to wlliell tlicv arc ilieidetlt. Sec ^^ :.'.")ll, (7 M (^., iiiiti'.

Hut as the conclusidns rcaelnd arc arrived at witlimit the aid of that

]in>iiiii|itioii, and tlu' material elements cotir-idcred and the c.ritx'rion

(iii|i|iiv( (1 arc c(iuall_v ajijilicaliK" w ln'tlier the ri>k he ordiiiaiy or extra-

.riliiiarv, cases of this ty|ie must, in a luj^ieal |i(iint cd" \ iew, and tlicrc-

f'liic for purposes of cdassilicatieii, he trr'aiecl as hejunuin^ to a ditTcr-

(Mt ciitciicirv from those in which rcccivciv is denied for the reason

tliat the risk in (pn sfimi was an ordinary inie.

394. Risks which every adult is presumed to compr- end without any

special experience.— In the snhjoined note are colh cted a larjrc nuiii-

lior (if cases in which it is either certain, or M'cms t/i he a matter of

reii<oiiahlo inference from the laiiLr'iaffo of the court, that the iiialiility

to maintain the action was jireilicatcd in spite of ur iiidcpeiideiii !y of

tlic element of f»peeial experience or t^eelinical skill.'

'(a) Itailuny trark.i and nii)>tiitr- pull it riniinl. Millatl v. Li)uisrilh- <f

.Hii». v.^Ttii' ri'^k <iCMtiMl by tlic wiint Y. H. <„. (ISiC) liil Ky. 112. 411 S. W.
of l«illM-,t liitwccn tlip tics on !\ siiliii;; liiHi (clement nf inc\|iciici was not
hiK liicn treated as one wliieh, in re- aclvertiij to. l>iil was apparenlly rcgard-
spoct Id a lirakenian. is olivioiis. Ilnijun c<l as ininiaterial I

.

\\Ti:lnli)..\.A.d\.\t.K.Co. (isii:() (111 (Hi.ilnirtiiiiia ^.\•l(^• rnihrnfi

!C Miili. 2li.'i. .")li N'. \V. t>12 (experience tnirl.s.—Tlic (lanjrcr of L'etlinsr ca\i};lit

nf Mivaiit not adverted to) . in a space •'!* inches wide, lietwecn a

The danger arising from the want nf trail car and a dourway in the power
a liliKJ; tn'twcen a rail and a finard rail lioii-e nf a street, railway, tliroiiyli

;it a *«iteli i.^ sn olvvious tliat even an wliiili a street car must :
^ ptnlied to

iiii'\pi'rii'iice<l brakenian will, as nialtcr attach it to the iluniniy. is prcsnincil to

nf law, lie presumed to under>laiid the lie comprehended liy a ni-wly ompli>y<'d

ri-k incident to wnrkinfr without it. condnctnr. JiiniiiKis v, Tmoina l{. if

\Uih.H V. r'/ii>(/(K). li. I. ,t /'. /,*, Co. l/i,/o,Co. (IS'i.i) 7 Wash. 27.5, 34 Pae.
(Issj) 03 Iowa! .5(;2. 14 X. \V. 3111. Ill !i;i7.

X, W. i\MS, inndifyiiijj on rcdicarinj.' tlic le) h'ailirni/ cms; rnnslnirlion and
'ipininn expressed at the first hearing', o/<crah'oii of.— (See also suIkI. x, t'n-

—tliat it «as for the jury to siiy wlietli- fm.) .\ servant who has for several
cr the inexperience of the brakeman months In'cn handlinf; various c.irs

was a snflicicnt excuse for bin nonappre- er|uip|X'd with two kinds of s«df-eoupleJs
I'iiilion of the daiifjer. wliich are apt to pass each other when

.\ carpenter in a railway shop is an attempt is made to unite them is

cli;'r_'i ii,ie with a knowled<;e of the risk prcsiinied to \indii>tand the ri-k of aueh
of liiiiL; crushed ajrainst the wall iiKJos- an accident. Sniff II: i( II'. I{. >'o v.

ing a turntable, while he is helping to McUuiiulU (IS'Jl) 8S Va. 352, 13 S. E.
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It will 1)0 soon tlial tlio f-ciicrnl otlccf of tiioso («n:Jos is 'li.i! ;ii

sorvant ot ordiiiiiry intollip'iico is incsiiinofl to li:iv<' lie ii ruu;

700. H liiis Ucn liclil tliiit iiiiy mliilt wliicli lie I'iikU Iviiifr tlnnnn v

"f (iiiliiiiirv ititcllii.'cMic Willi iiii-rpts IIm' :illiiii|its to iiuikc' a iiiii|ilin- U
pipsitidii of liiiiki'iiiiiii is inrniiiMi'd to A', if 7'. A'. rVi. v. Ihiii^r ~,

\-

w

iiiiclii-^tiinil till' ii>k iiiriilinl to iiiii|i Civ. .\|ip. i .•).! S. \\ . Iiilii.

linj; I'iiis witli ilimlili. iIimiIw Is. Ilnlli- .\ l>i;iki'Miiiii. Ilioii'.'li wiili.iMi
iiinnf V. Miihiijini ('. U. I„. (ISS.i) .".l niii'. ii^~iiiii.-i tin- i f-lx i.i aii..
Miili. 2r.;i. 47 .\iii. Hi'p. r.Ci'.t. n; \. W. Jiitini,' IJ imlii's from thr rill-
• •.:)4. Ill tliis la-r II lii;il<i.|iiiiii twiiitv <:ii> wliiili Uv iiiiilil t:il<i', i,, ,,„
fiiiil .viMis oM. will) lia.l Im'I'ii wmiii.mI ill as In liaxr oiil.v an iiirli liiv,,,.
ayninal v\ ay as to t lir (laii;;iT of riMI|i- wlii'ii !lir i-ars aif >liii\c.| t,

liTij.' cars, was hrlil (o Ik' allr.tnl ,\ It li •\1iiti' (lay arc in plain \ic,\, cl,

l;iiowlc:li:(' of (111' iiiaiiifc-l ri-k of coup lie ^cm. lie Ici'^ aliiiiiilaiit ,. ,;„

liiiK i-ars with iloiiMi' ilcailaooils. 'riic to sec tliciii. Iii< aKciilioii i^ .'lin

court, I'oninicnliiii.' on Midiii/mi f. A". tliciM. am! lie i< lolil tlic n, ,,

.

<„. v.- Siiiitlis,,,! (issn a:, .\licli. 2Il'. 7 kccpinL' fioin Im'Iw.vii llicm, il,
X. W. 7!tl (sii- § :!iii;, note 1. miImI. .1. /•;. A', f,.. v. \\'a,i,i,r ilsiii,,
(ill, /<".s7). .said: '•Tlic correctness of .\pp. -Ji. 4:, S. K. Til. |;i|i,.iii

that ilccisiiin is nut i|iicsii,,ncil. luit ad nicd in (IsilT) 17 |nd. .\|,|, >><

iiiitlcd liy the plaintill's coiiiisi'l in this i:. IIJI.
case, ami the only dillcrencc claiined lie- 'I'lie swini; of a street cai iii--i
tween the two cases is that in llie a curve is sl1llletlli|l^' uliirh 1- .

StiiilliKiiii Ciisr the coupler injured hail iiiis (hat no one einphivid al.ii
Inn;; experience in coupling', and in the car can he pciniitli'il lo'claiin j"i
pii'sciit case lie haillittle or none lit all. of il. Hence, an einplovcc Jni
Ihis fact, if adiiiilti'd, cannot make this sheds of a street railwav a-iin
case ail exception to the rule If the risk of havia^' his le^' caiiL'ht and
character of any particular <lan;rer is so ln-twcin the ends of tuoT.iis ,,,1

simple that it can as well he ascertained leading' out of the slnd in eppe.
at a siii;;l(' view as at many, it is dilli- ledions. when one of the cur-^
cult to SCI' limv additional oliseivatinn taken out is swiiii^' a^'iin-t the
could lie of any lieiielit to the (laity aiiiithcr staiiiliii;,' on the itlif 1 1 11

whose duty it is to cl iintcr il." Later a point where the tracks ar.- d
Micliiu'an ilceisions to the same cllret Lrelher. The fact that the ri-k tn
are />i/.v/,o;o- v. Ciiiciitiiiili, S. lO I/. A', he is thus ovposcd ha» Ik cii i".
<'<,. (IMHii !i;i Mich. Illti. .-,:i .\. W. S-2.-,: durin? his term of cnipl,nu„i,t
J'dihiii V. Diiliilh. S. S. ,1- .1. A', ro. iisi' of lon-cr and wider liii. 11 n
Msiiii) ]()S Mich. -284. (Hi N, \V. ."il. not render the street car 1 imih
This rule liolils even where the plaint ilF to him for such ininries. r,.,/,/r;

is a tirakcman temporarily cniployc.l in Ihiiiiliill ,f (!. Shfil I', r.,.

the ahsenco of the rcL'iilar hraUeiuan. H'ltl Miss. r>r,A. ;!(i \. K. 4Sii.

Ki'st Ti inirKKir. W ,( 11. If. r,i. v. Titnii- A hrakcmail, althon;;h ine\|,ir
rillf (lS!i;t) !I7 Ala. 111. 12 So. V,:l will he pies, uned to know tl.it 1

For other casi's as to diinlile ilcadw Is. jcct of detacliiii;' an cn^riiie Imm
sec §S 7:1. 2."):i. note 8. 2(i:i. mid-; S ;;!).-), ini; (rain is (o let it move au.n
nod' 1, suImI. (b), [inst ; § Hilli. note 1, (he (rain so as (o allmv Ihe li

suhd. (d), /m.sf. I'ontimic (o movp for a ceit;iiii di

Tho dan^'er caused hy coiipliniis ilif- (liiiintiii v. .Uiinirniiuli^. d .•<!, /,.

ferine so much in hei^dit thai (hey over- ( 18S1U 78 Iowa. ,")il!l. t.'l \. \\ , ."I

lapped anil allowed the cars to come (o- The want of a fender on a -tn
^,'ctlicr is dccmiil to lie ohvioiis to any creates an ohvions vi~k. '/,,,,/,;

intelligent man. Simm.i y. Simlli r,iii'- Mlitnlic Caii-il i'Jiil ric II. f.,. 1

/(III A'. Co. (l,S8ti) 2(i S. C. 4!i(l. 2 S. K. lil .\. ,[. L. .•(SO. .Tl Atl. il7 I .e\|.i

-'•'^''' not meidioiied I ; lh,irrr T,,u,<i-'

A switehnian who has to supply him- v. .>'<«;,//
( Islllii 2i Culo. Ins. 4.

splf with proper ooiiplin;,' pins lor dif- 4II."> (scrvaul had woiked :i- een<

ferent ilriiwheads on cars which he i. (o for a lew wei ks, hut this el. nu'ii

couple, from (lie pins sciitded .li I not -iMei,:eiill\ adviiled m.-

the yard, assumes the risk of ii~l';_' a Where a maehinist i- siiMciem

pin too lar;,'!' for the diaulead of a i.;r. nf a railway shoji to help in mi
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IT Optll (.;ir> \W\

ir l'lill:|,;lliv lial.l.'
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' It. r„. i]yn-
'.. -isi;.

L'li iiii'\|„ii,'ni, ..

IIDW l!l;l! till ill'-

^'iiii' from a iii'u-

iniiM' Mu.iy I'l'iii!

Ii'W I li,' train t"

ci'itaiii ,li-! ii;,i',

' .( SI. /.. /,'. Co.

:i \. \V. .-Im:!.

i- ,111 a 'lii','t I'lir

• k. r'.'i,,,//. 1- V.

(• /,'. '„. .IVK

. 117 1 .|.\|'i.ii,ii'i'

, r •/.„„ ,..11, (•',.

,,1,1. li'S. 4.-1 r.ic.
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.,1 ,',.

- v;|..i;.:,'l','l n;it

\\i ill 11. ;i.^' ao
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a,('(itninin!i cvory fact wliidi ('"niM litiM' In on aiiiirclifinlcil liy th<'

s(iis4'S ot a iKTrion liiiviiij; t!ic >aim' i i)["iit.iiiiiti . as lie liaJ t'nr tx<'r-

rni'ino, a iiJ it in no<n'-^.sai y.iii ilniiij; tliis. Inrakiii^' of tlic wiilkiii;; U'liin. No yjH

to (iiU If and iiiovc till in (iai >kill or kiioulcl" ilH 'il

.1 ol'li^'iition to ttii

of iilaiiiiK' III*' I'l.oi'l "M""

nf mil' car

rn liiiii of till' il.iiijiir ciiaMc a '^ rvaiit to iipprciiati' siiili a

the (IcaiKvooil >U. /".

at till ly
I
llarc wlli'I'i' it /,'. fi

>.,;7., /-. /;. it H,
ISS:,

I
us \. \ , 27 I. .\ sect i. Ill

hail Ik

biilTcr 1)1

pr. Iv slnnk tHiii- liy tlif liaml i* <'liai;.'ialilc with kiiowlclfj uf

f anolluT car wliicli lie liail iiii- tlic strain wliiili a >iiiiiiil lianillc of a

.-^llvci' ^sfully atlciiiptcd to .oiii ilf to it. Irvvr car wi

,n V. .l/,(i,ii' ('. li. <'(>. (I^ST)

ililv hear, when I'l a
I , if »/. H.

M,'. :!'.I7. 10 All. 4!t

I'll si/c. Il'i'il 7' mil

V. Sniilh I ISMi I !( I.i'a. IIS.l

It lias Ix'i'n held that a carpenter who (f l
\\i i;ihl .ni.ilniiiiiiii stniiliiirx

liaii Ih'i'Ii siiminonei l.ai iliii^' t<

racliec, to help the pail
iiiiiii p:

iiKivc a car. was cliar^;i

ltd- tn

—A
knot riinnini; across a plank fiiriii-lied

iMe illi kiiowl

III ciiiploM'c lor a allold |.ciii_' oh

lie is liiiiinil 1,1 take not lei I if till

il^'o of the dan CI cat 111 hv the fact ileliil and ti that it wi.ikeiK and

•,liat a riinn

fimii

iiii' iMiard had In

the top of Unit ca to till

lid

djiiin- /',

I'lnh' till lank ife .111

(I'.Mil » l!il 111. 117. fiO N. K.

!HU. licvcrsin;: (r.Milli !i:i 111. App. l.Vi.

seiiarateil. Umi *. *'/i n /no/. It has lieeii In Id that a senant who iiad
'. .. .-, ,;.,.,.. . ..- t .. I I . 1. - _ .' 1 : I

mil would fall when

C. <t St. h. It. Co. (1H!I4I 1.17 Ind. hccn will kiiii: for ral Vears in a coa

lit (l.>

N. K. S."i4. But the propriety yard, and was injured hy the hicakinR

ch a ])oiiit lUH a matter of of a plank on which he was stainlin

to I le very ipi

iili'iins that the servant was taken

roiii aiiiitlier kind of work.

(ill Ltniiiii()lir(.s : finishiiflinn

iieslionahle. con- whili- tryin.i; to prise o|M'n the d

il

ool's ot

iiil'l not i'eco\cr. as no

tcchi il skill or ki klcilii

o;irr (if.—Thewii

III sary to enalile him to linderstarid the

t of chains across weight -iistainin;; power of a plank
li was held uliiilthe opcniiii; in an cn;;ine ca

.1 risk whidi was oh\ ions to a tinnian.

I was III a CI rtain thiikness and
111 iiihercntlv dcfiili 111 v/.l

Fiiiirhir V. .Vpic )o)7.-, /.. H. .(• IV. It. r< 1/cll i7/i<i,,

(1>*,U) 7.-) Hun. :i.-i(t. N. V. Siip(i. tii S. V. .'<upp. ilSd.

MMll ) 114 App. IJiv. t;.t, 71

liiiiit;iT had hoen several yi'iirs in the ((j) /.7"'//fi/ imrl.-inii /i/i/rrt no/ pro-

cum- tirtid h'l riiHiinis. 'I'lie risk of injury
ciinipaiiy s employ
staiii'c was in no w

hut this

ay iclicil upon). .\ hy fallii a platform not protected

lahorcr is deemed to understand hy a railin;; is prc-uinalily ohvioiis to

adtilt of ordiniirv intilliircnee.
till' ilaiiL'iTs to his hand which are ere- any
atcil hv iinv ineiiualities there iiiav tx' Mn'iUnn v. <;u(i

-
'

. . , 1 • I- . A . 1 , * ...1.., I

( ISS,-)) l:iH Mas :!!i(i

tal "surface which he is directed (servant who had never done similar

to wipr SliCiiin V. VhUiiijo, It. A y. U. ik hefole fell fiT

'0. ( ISiiCi) li ('. C. A. !)!». 40 r. S. Ap|i. third day after In

ilat fill III the

coiiiniencei

ISI, 7ii I'cd. VlTi (sliver projecting' I/, fiiniiance of his duties) ; t'ln

I the pi

'-(/,! »».

iiiili Im 111 tl ic tire of a wheel 111 a- ,s. u .
/,' v. MilUiiiill ( IS'.iH Ifi

li'iiiliiiL' -i\ inches alonj^ the circiinifcr- Ky.
nil', stuck in the arm of an eiifiino

'!"' '•

(el lliiiiil ciii-k: c(i}i-tlni(liiiii mill o/i-

hi

U llcp. I. l\

was llic forciiia

W. 007 I servant
if a railwav wood-

<i/i„ 1,1.^-

uorki',1 the lev

person who has once to pi ise a pil

~hiip. who was injiircil owiii;; to the fact

that a scantliiiir liy which he was trying

lii'V louse hioke under his

cr ot a iiioviii!,' na nd ht : hill hi I'ial |xisition is not

i-ii another do it. is presumed to specially advirtcd to an a material ele-

kiiuw witliiiiit iii-lriiction that it is dan- luciitl.

I'liiiis tij "lo^. tin' mill inn of the lever. In anolhcr cas*' rci'ovcrv was .Ic il

'/,.

Kv.

/..

.-)70. 20 S.

ill, lO .\ . li. Co. (ISHli 'Vhere a servant (experience not nien-

A section tioneillwas iiijiiicd tlirou;:h the ahsenco\V.

man niiilcrtakini; to work the lever of iif a 111 riicr loiin I ,a stack of

hand r liv n ans of a crowliar used as

a sniistilute f r a hrokeu handle is

which lie was
Yorl: Cilil In- ('

II kill;;. 'J'lioni v. \iii

I. i 1HS7) 40 linn. 407

-!. ltd llf hl'.V. to ll: The risk of fallinjj from a trestle

linjr. which

in this manner might result in the was 8 feet high and 5 inches broad at
that the aniilic.ition of an unusual force which a servant was staii
:_ .1.'

'
' . . ... .. .. f .1 I.;.. I. I n ;..,.!.
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r-
1'

pisinjj tliosr sfn=os in relation to t!ic darijivrous conJilicnis

caused liic injury.

tlip top, «!)•< olivinim to nny niliilt •^'^v-

iint. Hiiiurll V. I'hiiitU' Ilriihn To.
(|S!»!(| lis Im',1. l!)i,

U lien- ii privy criTtnl over a river is

not iHuinU'il up on tin. siile if the ri\(T,
ami 11 wiTViiiit fmiiiliiir wiln tlii> slriw-
turn fiilU into (he Wiitcr wliilc usiiijj it,

tlic risk is (IccMicd to 1m' u pnti'iit one.
Miirshiill V. h'liiixiiK i'itii llin/ I'n sh Ho.
(WM) m Mo. A pp. 2.")ii.

(Ii) I iiiiiiiiiihil iiii(iiiii(i^\— ( Sci' iiNo
Biilid. (ji infill.) An nncoviMid hole
left in one of the floors of u liniMin^r
under eonsfrnelion ereiite^ ii dinifriT pre-
sumed to Ih- olivious to 'in iiuxperieneed
laborer. Scliiinilz y. Conirll { IHUl I .'t<i

N. V. S. It. (i4li. l.-i \. V. .Siipp. 3,-,,-,.

"nil ap|)reeiiiliopi of the ilanyer caused
liy an unijuarded elevator well in a dark
Imseinent is estahli^lied wlieie the evi-
dence of the servant hi::iself shous he
knew it to In- unjruardcd, and, while
feelin;; his way alniut in its neijiiilyn-
liood, he was lookini; for the well to
shun it. Tiiiihir v. Cniii'- Mfq. Co.
(ISS.-,) U(| M;iss. l.-,(l. ."i \. i;, ^I'l-erv-
nnt had lieen in oniploymeiit f(u- s«'veral
years, hut this fa<t is not emphasized I

.

(i) Ihiji iiiilir.—No action can Ik-

nniintained where a s<>rvant <-onsented
to work on a narrow |)hink over a river,
and was jostled in. Siillinin v. hmii.i-
rillr Itiiiiiic Co. (IST-Jl fl Mush, SI. A
workman is presumed to see and appre-
ciate the peril of workinjr near a daui
havin;; an anf.dc of alniut l:i.'i dcLtrccs
with the surface of the water, where the
current is so swift that he cannot swini
out of it; dcjnurrer t:) complaint sus-
tained, liulliiaiit V. .S'/io/.-i/zic

( l^ilMi) 14
Wash. .177, 45 J'ae. 42.

(,j) KliiiiHii/ .iiiifiirt:-!.— It is pre-
sumed that even an ine\pci ienci'd -erv-
aiit can appreciate the dati'.'cr of losing;
his foot in;,' on an icy surface. /,'/;(///.«/•

V. Chudiio. .)/. rf si. I'. It. Co. (I'SS,-))

24 Fed. !I10 ("one of the dan-ers
whose existcni'e and extent everyone has
ei|ual eapaiMty for li.terniinin';") . Or
that hi- hand will slip upon such a
surface, if pressi-d ajrainst it at a cer-
tain anL'Ic. Ciiiihill v. Itiilnrts (IS!i;i)

71 Hun. 127. 24 .\. V. Su|)p. -).!:! (work-
man's hand slipped on an icecovereil
girder to wliiili he had cliinlied). Or
that n block of i(e m ly diji from inidcr
iiim while he is standin:.' U|ioii it. One
injured while at work fillini; an ice
hoiue, by the slipping of a eake of ice

from benonth him, rnnimt rli

employer with liaiiility l.ir I.

m:ik-' inspection of the i.c lii

which the employee stood. ~i,|.
dcnc.v of an ice i>lo< ' to -lij, i,

and will known. .S7ii'» >. /i/,

A7. .S. d M. It. Co. ( 1S:Hi :ii

211,

.\ ser\ant who slipped .in. I f,

was un'wi's down a wiri.lic^- .

owiii;,' to the fact that I..,,.,.
|

pa-lchoard had hcen pl.Mid i

steps to protect them aldr i

been treated with oil, imiiii..!

the coiiditiiuis iM'iiif; olvj,,,!.

Mil utile V. U7iiV<- (ISlis, i;

170, .->il \. \:. :,H Hdenicnl .,| ,^

not referred to).

The risk of loosinf; one's fi»,|

slippery lloor, and thus siiMciiii

from any dan;.'croiis part ni tl

which happens to be in the i;

hood, is deemiMl to In' olivioiis

servant of ordinary iiiti lli-i ii. .•.

cincry can be had where hi,
cau-es hlui to fall into a mil 111

scaldin;; water. /•'«./« v. /', .i,s,

"../- '',,.
( IS1I4) ICl .\hi-s. iji;. :

HiiS (servant had lieeii cnipl..\ril

five weeks, but this fact is ni.t :

to). Or aiiaiiist niovitiL' nm
Miniilni V. Aiiitiiriiii ltiil,l.,r r,,

l.">!i Mas,s. 2iiti. ;i4 \". i:, L'i;s

who cauirht his foot li'lwrin il

liny of a shaft and the il.iui |i

woikiUK for a year in the siin

lishnient. and for three w.ik-
room where the aeciilcnt incinr
these elements were not iidvirt

Khiiii-il v. Kiinhiirilt ilsii:!i |ii

2:!(l. ;).> \. K. 4.'>S icxperieii.e

ferred to) ; Sriinn iiliiiiiih v, .v/

/'i7,.)--ir.//r Co. ( 1,S!I4I :>'.! Mil
till N. W. KMt.t (there the f...,t ,,t

ant who had wurked in the d. f.

faetoiy lor two vi'ars s|i|.|„d "i

lloor while he was workiiii; m \i-\

came into contact with ;i pinii

the length of the cMipl"\iii('

scarcely be material e\ic|il in s/

it U'ars on his opportunitir- of

iny the condilionsi : cl.i,!; \.

I 1HS.->| ;!7 llun, ;W!»; .v/...(.v v, 1/

Sliiirh Co. (IIMIU 12(1 Miiii. (Kit

W. 1:14 (servaid ciune inl.. lontii

a revolvinu' screw acres "liirli

steppiti};) ; hisuiiii V. \ ir /

SI, inn Hi irk Co. (IS'.im -Jo \[. 1,

Atl. 7 {demurrer sustained to cw
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Tlir M'lisc wliicli is iiin>r t'rc<iiHMitl.v rcl'rnvil In i^. imtm-illy. tliiit

nf si-l]t. NiiiiKToiis ilcci-Mniis (..fiiiiilit'v till' uini-nil priiii'lplc lliiit

ttliifh nllf^'.Ml tliat tlio wMvant s<liii|i.'fl

iui.l fell iiil" an iiii^'iianlr.l liolc. anil

uliiih .liil ia>l niiitain iiny aiiTiiirnt of

jii('\|itiiciii-i').

iki S'liix. — An ini'\|"'ricn(ril cm
r,iii\ii' ulici. i>n till' ilav afliT lii-i I'miiliiv-

milit. -lippi'il i>ii tlir'tMik ami sawihi^t

aliiili ImiI ari'iininlatcil <iii tlir llmir of

.1 mill, anil fill au'ain-t tin- inuovi'ioil

-nv^ of till' lathi'iittin^' niailiini' wliirh

!„. «,i, ii|ii'ratin},'. ranmit ri'i-oviT mi tlir

iliii.iv tliiit 111' iiii^rlit to liavi' liii'n iii-

-iriuiiM as to till' ilan^'c'ioiis loiiilitions

wliich liiii-i'il liis injiiiy. //'cm v. 1\ rs/

S„i,nior Liiihhrr r„. (ISll.", ) !•! Wis.

.'II'*, lU \. \V. S.-.7. Till' f.'1'ni ral ilan^iir

,.i nintait Hitli a ciniilai- saw is ii'.vi

(iiH I'viii to an inrsiH'iiiniril worUman
iii^t l>i';.'iniiiii^' to ns<- it. Wlmlii v.

tl.i.swi Mf'i. (>. (ISH.'i) in,-> Mass. I'M:

//.,„.,.,«
\.' I.iiilhiir Mfij. <•'>. (1><!>4I lli-2

M.iss. IsT. :!8 N. K. :ili-'t. Si'i' fiiilliiT a-

tn tJKsr ia>is § :i!l,">. note 1, sulnl. ill)

iiifni.

Any mill lianil is pii'sunii'il to iiinliT-

-Mil. I till- otiviiiiis risU rii'iili-il by a saw

irnidliii;.' OMT it^^ franii' anil partly

.iiTiiss a narrow passafiiway. Sli jiln ii-

,„n V. Dniinni (ISH'.I) 7:) Wis 4111. 41

\. \V. :).!7 ii'XiH'rii'nri' not niintioiail )

.

All aiMoii for liri'aili of tlic duty of in-

-tiiiiticiii "annot \n' niaintainril wlirrp

till' iiiniplaint ini'rily allows tliat tlif

Miviiiit was injiiriil owinfr to tlir siiil

I'lii iiiiii|iiiifr of a plank wtiirli tliri'W liis

liiiTiii aL'aiiist a rip >aw. altlioii;_'li it also

is statiHl that hi' liail ni'vrr U'fon' iisi-il

siiili a saw I that liis only ONpi'ririii'i' in

siirli work hail Wvu with a lirrular siiw

wliich III' hail nsi'd for half a ilay : ami

that ho hail not iloiic any I'arpi'nti'rint;

at all until ahoiit tlirif wi'cks lii-fori' tin-

aiiidi'nt. <l(iirl)ifr v. Sriuiiitt (1H<I7)

21 App niv, 403, 47 X. V. Snpii. .V.'V

ill I'liiiicrs niid Kimil'ir mtiihhii i ii.
—

In mil' I'a-c wl ori' tlio ovidonii' was that

nil iiiiploMi. who had ni'ViT wrrki'd at a

plaiii'V, hut knrw that a Uiard was rut

ttliiii it ran tliroii;;h tlio planiT. and
i.Hihl havi' si'i-n thi' knivi's if hi' had
liiokid. it was lii'ld tliat, rvi'n if it wrrc
ii-siiiiii.,l that the fori'nian was at fault

fnr piittinf.' him to work without <au-

tioniiiL' him. ho was guilty of I'oiitrihii-

tciy iir'_'li;.'i'iiro in putting his liaiid,

witliniit liinkiiii.'. on till' planor.to stoad.v

liiiii-ill. «hi-ri'liy his hand was injitri'd

hy tliv kiiivi's. (liiswii.i V. Mnlliiiiii \lf<h

C',. ilMUM 104 Wis. 4111!. SO v. W. oH!).

iiiii I'uijiii.iils, y: niiiiij.-i, mid ijllirr

r< II, 1 1- ill II iiiiirliiii' I'l '>'>< also solid.

I j )
, vii/ HI I . .\n adult fi'iii.ih' I'liiph'.Mi'.

thi'ii^di -III' has iimI.v iii-t '.ii'ii'' I" ""ik

and is nil* iiiiliar with niarhimry. is

pri'siinird to iiiidir-taiid uillimit in

sinirlion till' d.iiiL'ir "f i;illiiii.' hor

hands i-aiiLdit in iul'uIiiiN mi tin' iiKr

I'hiiii' shi. j- opiTatiii'.'. Itii'hiii^l.ii V.

/(,/..;, (lS',i7i Ills M:i—
.

•;•<. -I'i N- I'--

417. .V loii;;-limi'iiiaii. allhoiiLdi im'\

pi-rii'Tii'i'd, raiiiiol nimir for an iiiiniy

lan-i'd liy allouiu',' hi- haul I" I"'

iaii;;ht ill a wim h. / /" \hihiii'i inlt

(IHSli) 40 Ki'il. 7S1. A mul.iiiiiaii ulo.

prior to his ontrriii^' tl iii|r|..viiii-iit,

had not Ihtti familiar «ilh iirnhiiii'iy.

wii- lirld lioiiiid to apim li.ilc, uilhmit

sprri.il inslnirliiiiis, tin- ri-k I'f ha' iiii;

his nut sli-i'M' raii'.'lit ill L'''ir ,vliii-N

vloT to a i-onimiilator whiili \w w.i-

iloaiiiii;.', till- I'vidiiiro showiiis thai ho

had hi'iii at work throo days aflir hav

in;; had I'i'-dit dav- of ^'onoral insliiir

timis as to his diitios. Ituni'll v. 11 . y/

M,/.' /,'. Co. ils!i4i H7 Wis. :ts7, ..< N.

W. 77-i (ill-mill lor suslaiiii'd i

.

A fi'iiialo omployoi' Ihiily luo v.ars

old. oio.Mf-od in a fai-lory. is iliai ;.'ialdi'

rtith kiiowloilL'o of tho daii^'or of at

toniptinj; to lowor tho sash in tho fiaiiio

of a window Uhiml a rapidly rovohin;;

fan, in aiiothor fraino, sliLditly proiiit

inj; into tho romn wlioro sho i~ oiiLMi.'od.

ltUliiil,r,ii< r V. Wriiiii'iitiiii il'.ioiii 111

N. d. I. J'.iJ. 4.'> .\tl. ll-iS.

(in nil Mill hi III III nilh it rn/riio; mil

.I.V. Tho alwiiio of any duty to in

stunt has lioon assiTtod. in a oas,. uhiio

an oiiiployi'o who had liooii for oiio .\oar

piliiij; SI raps in a rolling mill, I>ii1 liad

had nothing.' to do with tho niaohinoiy.

was injiirod thioii;.di atloiiipliii- to

I'loan tlio rolhrs from tho wioii',' si.lo

tho li-st day ho was traiisforrod to this

now work.
'

/\"('i v. Pi li-'>it Cutii'ir it

/i-.is'v Uulliiiii Mills (1SS7) (Hi Mioh.

277, :i;! N. W. .i'l").

(nl Sliiifli mill Ki't soiiiiv.—An om-

plovoo in n mill, who. aitiiiL' within tho

soopo of his duty, is ordorod hy tin- Imo-

man to jro up a laddor stamliii!.' aj:ainst

a lu'lt lio>; into wliioh a roMiKin;; ^haft

runs at ri^'lit uii'.dos. and nail a hoard

on tho ho\, and in porforniiiiK tlio sorv-

ioo is iniiliod l>y his apron and jaiki t

nitohiio.' on tho' shaft, whioli is plainly

visii.io and i- s,i-ii Ia him. i.uinot nx.nvir

from his omplovi'V.
'

Itiissill v. rill(,t>:',ii

I 1HS,-)1 140 Miss. :;ol, 4 N. v.. '2:11. No

iliitv was iiwiii^' hy an omployor to a

i

'

i 1

i Ml

! : «
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tlir sorvntit's iiipxiicririu'c will imt srpvo iis nii «'Xi'ihc for ilmi.

wlici'c tli<' (laii^fi'iniri cuiiililioii.i Wi-ri' siidi as .slinuM lime li i

n

It

mrvnnt twenty two yciirn of il^'''. t" »rivanl'!* Iiiiilil wiy iiijiinl

warn liiiii (if llii' ilnii.'iv i>f nclliiiir liis -mtii. ami it wan making :i 1^

clotlii's. or a sliii't wliiili lie lariiiMl in 'I'lu- ri-k <-icati-i| l>y tin

till- |H'rfiii'iiiarr if liii <Iiity, caii;.')!) in |>latl'iiini to >tniiil mi wliili' :i

a rcviilviii); shaft placi.l 4 fi'ct alxni' lilliii;: llic ciil iii|m <in lli< ,

till' lliiiii'. ami iinili'i wliiili llii' «i'i\.int iliMiliir in iIiiiihiI to Ih' oKv i.

i« olili^IiMJ to pa-i-^. wliiii' -Hell -lialt wa- oiic. [ii<l< ismi v. Ilimti'm

plainly visil.lc at tlir lime llir -in.mt W.i-li. :Wi. T, I'ac. 4l!l.

pnliTcil lli(> nia-tc-i's finploy. i'lc\cii day* i^i /'/. mlurs. I'lic want . f iln

iH'fori- tlic aiciilcnl. ami lir lia.l. .Iiiiini.' wlmli iiMpln.vii -. aii' ir.|ii;i. I I

that prrioil. pasx-il iimliT tlic -liafi t»o New ^<llk «liliilc to |.|i.. i,v.

or tlircc tiim-i cinv lami. I.imuuir \. \atMi-< cnatii an ciIi\Iim|'< m-L .'

Ahhitth (I'.MIO) 177' Mas,. H!l. .".H N. K
17H,

il^

\. li'iihiiis
I
jsiMii ;; Ap|i. liiv.

\. ^'. Sllpp. 'Jl ( ( S.|\.ilil I;,

(o> I'lilliiiK.—Tlir claiiiriT lliat a t'Miity (iiir year-.' e\|«ii,

]i:iml ke|il ii|iiin a rope wliiili is iiinnii

thrcaiL.'li a sheave will !»• iltaviii iiiln

the sheave has liif ii said In lie one « hieh.

without illslnielioll. -sholllil have heell

olivioiis to the most eisiial ol>-er

tin- verieiit tvro in ineehaiiies, "

/

element was mil e\piis,iv .iih.
i

ill llie arunnienl I

.

Ill UUirr hiiisli,,,! iii,i.h,,u.. s

ilaii'^er aiisiii'.r fioiii the ii-i- ni I,,.

r. or ilel'iili\e in shape a~ lo ;ill"\ !.

r.//iii/ iiilton to fall is oloioiis imh Ir,
,

V. I{llis,l Will I I (( I'liliilill II I'll. llSlllil -kiHecl lon^'sliolemall. /.'.r/.r \.

108 Mii'h. '.?sii. liii N. W . .Ml. .s'. .s'. ''.,.
( is!i:i) .1 vMi,e. .-.ji;. :;:;

(pi III Itiiiii. -.\ servant of onlinary Siipp. .'t.

Jntelli^'enee is presiiiiie.l lo a|i|iieriale Mil /'//. ihinry. 'I lie iI;iiil'' r

the perils of sliiftiie/ a fraxeil lull willi the failiir" to n-e iz\i\ {•\i<- t.. .

R stick, ami the piiili:iliility of il- he a loy uhiih is aluiiil to !» rn-^

coniin;; eiitanyleil in the Incikeii e.lv'es plaeed hetweeii the ways ,.i ,i |>il,

and Inin',' *|iliiitered. linl.ri- v. Ilniiin- is "a mailer of enmmuii kiinil'il

gnrtmr lIH'.lJi .") Incl. .\pp. '1711. MJ N. pre iiimd to Im' within lli.- loiiuiu

k. 781! (s<Mvaiit's e.ve put oiit liy a perieiiee of all men of luiiimmii .

flviiifr piece of the liriikeli sliek: alh}.'ii- tion." Ih- l.iJr \. Il">./ huT

ti'on that plaintilf was i^riiorant of the Mass. .>7!t. 47 .N. K. 4:!i;.

risk was held not to add to the str.'iifjth (v) Lmltlvis.— .\ sirvn;! ciihh

of his eoinplaiiit ) . rover for injuries due lo ih.' -li

(f)) I'uiii-hitifi maihini-a. — The fact of a liidler not provided «iilili'»'

that the wheil of a piiiiehiii;; inaehinp it shoiiM have lieen for II • «.irk

will not stop at the plai'e at which it done. Miti.ih v. Chirl.' u ,i
|s>iii

should stop if in viuod order was pre- \. ^^ lllMi, .I \. K. .'ill. W li. re a I

sinned to Ik' olivions to an employee who from one of t lie side i.iiU "I uli

was a iHiiler maker hy trade, and had piei-e simu' inches in !eii;;tli « i< li

onlv just iN'L'iin to opi'iate this nia<hine. oil. slippe.l and swiiiil' i.'ini, l!ii

ll'/i'i/e V. .v/ko/i ilSSiJi •J7 Hun. !I4 lowing: tlii' short rail I., [m- mil. i

(plaintiir had te-tilii'd that 'Mnyone the iipp.r ea-iii^; of a il..,! .i!».m.

Would know the dan^'er"). the pluiiiliir was doiiiL' -in'' ic|iii

(r) I'triiiihiii mill iiiliiii] iiiailiiiii III in cannot recover fm' Ilic i.-uliiii;

nid/iriii.— The d.in^;er of elcaiiili}; iiia- juries, .hiiinii /./. .7, /. I.iyij i

chiiiery in motion is apparent even to a v. Miniiliij lISSSi U.'i liid 'iM.

eoinmon laliorer. Stall v. //oo/i<'.9 ( I'a. V.. .'ill.

ISHHI VI Cent. I!i|i. 7iX\. 14 All. (i.-iS (wl I'ris,- jiul.s. |1m- i.ut tli

(no iii'tniction ohli^aloiy ). If a female prise pole iise.l lor t!ie jun |.ii-r .if li

pinployee of mature years sees tit to jiiit a turntable is not strong einniL'Ii i

her haiiil into the reeessts* of a tioiiiir which is deemrl to Ik' .i|" 'i .1:1 "'

jnaehiiip. without know in;; what she will to a servant assi^lin;; in Ihc upci

meet, she cannot h<dd her employer an- where its weakness results iniicl.v

sweralile for the consei|ii(.nces, even its iii-iilVicii>nt si/i . and nut fnmi

thoiiph she niav have lieeii onlv n few eoiweaicd uiisoiindn 'ss. /; .«n •.

(lavs in the defl-mlaiifs emplov." Kiiliin- riimi. It. I. cf /'. /.'. r,>. (IvHi Imi

Kk'ii V. Milh (ISIiln 17» M.is's. t:i:!. .'il IJ'i. 17 S. W. rNu 1 no ivici. n.c iinm

N. Ji. 873 (top 01 i;^liiidur by which factor of evpericncc).

ill u
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-MiU i.f uliiih .1
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|..i— iim'Ii'HIi.ii''
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» r.-iilliii.' in-
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li,- f.iil till' 1

,m|.ii-.' I.f liri'.'

i<T I'lioiii'h is ori"

.|.rn .111 I
i.liil.n.-

II III,- ll|.lT,llintl,

ilts iiicivly ir.m

I ni.t friiMi liny

l!:lni ..
''

(IK'ij I imi M.i

li-lil!.l' Mlllilo to

i Till iMi'i ii:n kn<'\vi.i;i)«;k or i;isk inii

h .;. -Wll'll' H «i'Hllllt •il li V a •••rl 11.11

|i,hI hiiil .liiiiyi- "f a -l.ilmiiiiiv I'li'jiiM', I.I

1.1 li.iil -liili'il lliaf 111' «ii' i |.il«iit |iiii|.>

I'liiiiu ;.'iim

.1 .ill.

I..ni.|

II liill<

'.I ill

1.1' II I'iiIKmi

1>I l'\|H

iiv liiriiuiii. Imt liiiil rill Hill' In III I.. .1. I.IUII ll.l.'

if riiilwav «ini.. ami v. ilifi \. •tl:, /.•

.ll.l.' .ill

I l>'iT

liail nrvir <•<'" 'I"" I"'
i.f -Nlakiiiy" Minn. I^t. 7i' N W .

!•:

:ir«. it «ii lii'lil that the ilanv'.'l tliat t.i n-.iil..' iiti\ .1. i.i\.' w.i'jiiIII I.

iii...' .if liiiiUr iiHil fi.r tin- pur Iri'ilii.ti ih.il llir ..•rv.inl \\ .1 » III. .•
' II"

L'lil -lip .ir 1.1 «lls dill' « lii.'li t. .1 1.1 III. /.'.

K'siiiihmI I.I iiii.l. i-tan.l will, ..lit .(• .>>/. /' /,'. r,,. (Ihiisi

Ill-nil. 11. .11. Wiills V. //.;)/ ( |st>:il 7 N. W. -M'.i.

\\;|.ll. I7H, ;U I'll.' n. llllW

nil' 1. >lll»l. (t I. illll

Til.

iiiif.iviir.i

'iiiliir Imli.iii.i .'ti-i-

I.I.' I.. III.' -< I V.llll.

/•(H.sl.l.'KIs' sllh\lil .--'rill' fart wa- lirl.l lli.il .i .uiMiii.iii 1 il...

lli.il «liiliilc Ica.l I. ili'l.'ti ri.iiis to lli.i-i- rn.iM'r iiinli i a . ..iii|il liiil lli.-

laii.lli' it in tlic |.i. •..« .if in.mil- wlii.'li is tlial li.' ua- injiii.l I'V II

u.lilv kn.iwn that a |h III .1' till' iin»l..ii.'.| -I. I.

ill., taki't cinphiviiirnl in a fa. I.iiy .liiy in '.irin.'l :i| III. I

.llMM.lt. ll W.ill

LMUHllll

I.I -.'.111. Ill' h.'l.l r\.'ll- ihly W'll

I .if ill pnipi'ltl /;

Siifrlil 11 /.I/.' I I^IMI, I'.M

I II 1/ V. In.l. :i;il. .'! \. i: i:
\lliiiitir Wliili l.'ir I i( /.ill ,/ Oil Ci). ru!,i

I

I!MI1
I

l.-ili In.l. i;

I 111 III,' rh,..ii

.'. .Ml \ K. :is.-|

is'isi :tii App. I>i*' -I'"'. "ll N. \. Siipp. infill, ll ua» il.'.'liii.'.|.

vIllTC. ll.iW.'Vcr. thlTl- HITf 1 ithi'i' ih\- il.'.'i- that lli.

I l.'L'.llil I.

-.TMIIlt'- il.llijl

.li'IM.'Tlll ir.ilKiratin;; the i'iiinlil-ion ity t. \rr \\a-» airniii.'il '.villi

ili.il til.' li-k wa- nil. I. I -1.1.1.1. cni'i' til till' v\ 1.1. ll.l'. IllI.I I.. 111. M.'.iil-

i:.i III nil ii/./.-ln

It l.ii.l il.nvii till- H'

our rail'

lU'ial .lii.t

the iiii;-:

rini' 111. lit

W.ll ktll'lll S III.'XIll'l l.-fM't' Wil-itli.

i.iii.'.l ill 111.

It til.' law il.ii'H not spcciilati- upon -p.'. ili. ally a.h.il.il to hy tli.

I"

l.l|'l:llllt . i.llt not

ili'j;r('i's of know
ill..,'t..if .-.ilil

11' -anil- I ir.'.'t i-Icilm' ill i'i';.'aiil t.i til.' T.I tl

•alli.T. an.l hrhl that an rllr ( ls:i:ii l:U In.l. H.

.irart ii.iii.i coiilil not rrcovir on tlii' (Tin mlv rollini.'lil
I

l.-llll

:l:l N, K. Iii:i

.I--.-.1 ii;...ii

'.r.iiiM.I that Ilil <-nipl.iyiT ha. I iliii.tiil .l.'ci-i.iii in I hr '/.i iv/o- 'Km
1
liml

[
I

,i.-i-t in lii.i.liii hair

iiv.l uilli il'.' anil snow.
of ..iitoii In.l. i;

ithi'r till

ill iiiipn

.11 N. K
niplaiiit »h.

lis.'i. iiiiin.

'•I Ihi' iliiii:

i'^ lliiit

1.1 I.f

.Icnli'il li.'of that lii» a- oli\i.iii- to llir lalHUir a-, to hi- inic

ii|

li.ianii' fi.i-t hitti'ii an.l ha.l to man. I .\ .l.'iiiiiiiir wa- al-.i lull t<i

Hat. '.I. )iU'.o I'iln '/'ii(ii«/.. Cit. Iiavi' Ik'i prop. ih -ll-l; .1

Siiiilli 1 I'.IIMM 7S Miss. 140. -.'H .'>;o. wlii'i-c it «a- all.'^.'.l that Ih.

Hut it siM'iiis scari'i'ly pr.ip.r to was inji .1 whili' iiii.l.'i niiiiii

itiipiit.' to a |M'is.m .)f this <li'-<-ripti.iii. .1 "i.n 1 an.l .l.iv liil.i ll H' -1 I .it lllil of

.•u-t..iii. .1 tl iiilil cliniatc. till nth wliii'h fi'll upon hiii

kn.iwl vhirli

.1 hv

IS slippo-i'i I to Im' p. (till .( I/. It. Ci IslMii l-.M In.l.

t'Vii'Mini' 111 •olhliT latitiKli's. it \ !•;. sss. riii- I't'l-loll W.I- .

MM .U-tiiiii iif finirilittnm iHI limsi hi i-lari'.l in tlir rli,i.sln r.iv, |
lllill

j
l.-,r,

niui sil hxlaii ..—In Miniii'sota In.l. 172. ."iti N. K. >' .III.,. I.

.ii-c till' I'lfiM't and opcrati. in of the folic ln'.n .'oii.'.l. i In

lli irruilalioii ami of a thaw upon a plaint was smcs-
liir|i('iiilii'iilar liank of earth were held while lii.' all.'i;ali.i

1.1 U

O/vi

ilhin the

lit f..ri'ij;ner of ordinmy .-apa.'ty. stiatn
ipr.'hensioii of an jiiiy wa- r

an.. til. '1' r:i-i' a i mii

fully .l.niMi r.'.l I.

Ill was 111. It the ill

[i\.'l tliron.'h Ih.' f.ill .if i

I •lila.k. 1.1 an.l liiillle

\h\l,illl, (l.SS.-i) :!4 Minn, loam vhi.'l

114. H \. \V. HIS. In aii.ither a diet -i.h'

I proj. I'le.l aUini I f....l .nl-

a li foot sli.iliim 111 ;;ra\.

fill' till' plaintitV was s.'t aside where the plaintilV was sh.)\.'liin'.

iiiiaiv was eaiised liv the removal of a 11 'ii; ii; riiiiiitii Tl

HiiiUhmh V.

ilsiHi 111

l.iv. 1 ..f elav fr iderneatli a layer In.l. App. liJ^'. -is N. 10. -'-.'1. lint the

.iini|in-.',l (,f i-lay. sail. I. ami sloiies in- iiio-t i.-i.-nt i'\pr.'— ion ol opinion ill

tiriiiiie.'li'.l, the eiiiirt hein^ of opinion this state i- to Ih.' ellV.'t that a .'..iMiiain

that nil -kill or seieiiee was recpiin'.l to lalior.'r is not l.oiin.l iiiul. r all linnni
.iial.le the servant to appreciate tli stall. '( s 1., t.ik.' m.li f the lialiiliiv of

laii;;.T. and that it was apparent to th.' the iiii-liori'.l -i.h'- of .i tren.-h t.i fall in.

InJi IhireniT.
/.'i.Wi;.,!,/ (isstl) 41 Mi

I'iil • inii that hi- ia[' ;.!•,-. f'o appi.-i.tit

\V. I(ii;:i. In t

.;s!i, A-i iui-1 lie ilet.'rniiiii'il with

w.) others, e.iinpl ints nfei th.' -p.'flll.' tilct' I p.tl

Vul. I. M. &
i that the in..irv wa.s re- this "ruun.l il was held that a e.nn

-lilj.

ill
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if

Iiliiiiit \\,n nof ill iiiiiii:iM>' wliiili 111- V. I'liimiii, ,( .V. W. I{, r.,.

ifiil >.iili.(;iiilLillv IImI -mil MM 1111 Win. iHil. II N. \\ . Jl.

|i|ii,\i'i' u:i-. M't til vMiik ill 11 tii'ihli iliii! Ill Siiiitli Diikiita il li.i^

tliniiii.'li i Ici't of ri>iii|i;irl iMitli iiiiviil tliiit lliiir i« no duty In v\ i ri

with limki'ii >tiiiii'. mill. iiinliriH atli, tliiit tin' siilcs of a tniiili

thtiiil;.'ll > flit !•( I'«.^<' 1 iirtll. Ilic -I nil illili;llikllirllt of lll:lili' i;|..iiri.

li:niHu' U'i'ii u'liiili'il at that |iiiiiit l>\ likilv to ciivr in tliiii i In

lilliii^' in: tliat llir >iili'i iit I lie li.nili. Iii'iirli in iiiliiial -nil. In h
allliiiiiL'li tlii'V ui'ii' wi'.iki'iiiil li,\ llii' till' till anil the iiatiii.il .i.jl

• liL'L'iiiL' iif -rural laiyr "IhI! tmlr.." 'A* tri t Iv |ilain. imiii;; tii ,i in ii

a H-iill of till' want nf Inariiit'. t.mil iiiii' nf mlnr. I'nih'ni \ >

in 11)11111 till' IhIkiiii: ami lliil lir liail nii Wuhr Co. (|H!l."ii H S. I) 17

kniuvli il;.'!' or ii|<{iiiitiiiii<_\ til ai''|>iiii' tin.

kiiiiwliii;.'! nf till' ilaii;. 1. hi. Wi'in.i v. A imn-iiit lias lum Lii.iiiti.

Chiiyt'i
( l!MI| I I.M; liiil. IT.', .-i!! \. v.. l-lanil wliiii' a I.iIkHit ».

.'IS,"). Ill -tal'iiL' it- I'lni lil-ii>n tlir uiirt rtliilc -linMliiij.' -ami at i h

oli-ii\iil llial "uliilliir till' vMiik nf i|i'_' lift an nui lianyiii;,' iiii-i

;riii^' a lii'iuli \-i ilaii;.'iiiiii- nr nllni u i-o l/<.i< « ilKlili |H |;. I. :,\:\, ]

Hiiiilil -ii'iii til ili|niii| nil a v.iiiitv nf (factor of i'\|iirii'm 1' iml ,i.|

cin'iiiii-taiiri- ;" a-i. for in-l iinr, tlii' t\\ niii' Tixa- i'.i-4' it w.i- I

iiatiiri' of till' -oil. till' -I III nf till' '-•'i\aiit, I'vrii tliiiii;:li lir hi.

wratln'r. tin- sia-nii of tlir Vi.ir. tlic ili- -kill, in sii|i|in-<il til kinn |

inrii-inii- of lla' trriirli. Il «a- al-o ('nrtt'il cartli will fall. i-|.ii'

pninti'il nut tJiat. wliili' tlir wnik of p\- it is satiinitril with wain:
lavatii.ii iiii;;lit l»' -afr to tlir i'\ti'iit of iTy wa- di'iiii'il on tlii- l^|..

jii-tifyiii;.' a wnrkniaii in iimlirtakin;; a niriiiU'r of ii liriil;.'i' tn-'
tlir riii|iln\ iiii'iit. vit it iiii.:lil attiT- iii'M'r iIiilt a wrll. wa- iiijiiin:

wai'l- l«' I'i'iiilrii'il ilaii'.;^^^ hy laliial liilriit of thin iialiiir. 'ni/

rxnivations, ati<l that it rniilil iint 1h' it ti. .1. K. Co. v. I.imi,,

Miiiil. Ill a niallrr of law, that thr ailili '\\\. l!t. In niiotliiT. \sliiii i

tional ri-k thii- irratnl wa- a--iiiiiiil. a ilitrh jjavi' way ami allnn

Nor coiilil it Ik' >iaiil that thr ili'|iii-it of linilit'r- lai<l on thr {.miiiumI I

earth I'Ki.ivalril. on thr siirfair of tlii' fall on an iiH'\|Mriiiiri il l.iNi

piiiinil iirar Ihi' tri'inh. cmatiil -o oli hi'hl that tin- lirli'mlaiil ";i~

vioii- a ImtII that it wa- ni'rr--arily as- an iii-ti iirtion that, it tin i

Miiiu'il hy ihi' plaint ill'. Il wa- fm- tho ii|ii'ii to the oh-crvalinii nf i

jury to ihilaii' what infiii'iiii' -hoiilil Im- ih to liin foniiiaii. it wa- .i.

ilrawn fmin tlii- fart, .\milliir fail for wiw •^aiil that no -pirial -N

till' .jin.v to inn^iilcr wa- tin' ililVi ri'iit i|iiiri'il to loiiipiiliiinl ii.l

i|iialitii'- of till' iippiT ami ln«rr -trata; Tijiis A I'. It. I'n. v. I'fmh
thi' I- I iniilil lint ihiiih'. a- a ni.iltir Ti'\. !ltl '.t .S. W. r.l.>.

of law. that tlii' 'laiiiiiT nf ravini.' in An ' Inyrr who wjiliniit i

whiili till' ii.iliirr nf till' -nil i-iiati'l wa- i;i»'s r a ilrn irk -l.iii'liii;

palpaMi'. It -I'l'iii- iiiipn--ilili' tn ncoii- rlay ^ .mil in -in h a \n<-

cilr thi- ami thr rallirr ra-r- uilhnllt Im lot r-rapr rnnl.iil

ri-nil in;; to what an I'liiiiii'iit Kii;;li-li pii ki ilnwii hy hliii i.iiiiinl i

jiiil;;!' oiKi' s|Miki' of a- '"ili'-pi rati' rrliiiL'- an iiijlliy raii-nl lliiniiy.

Iili'iiti." V. Srriiiniil llliiffs il .-. I'.

Ill 'ri'iiiii'--rr it hn- hern lii'hl that an (I^^IL")! '.14 Iowa. 7J."i. .\|'|'\.,

i;;iioraiit ami illiti-rati' iu'lto laliiirr l.T.

Iiiii-t Ix' takrn to iiiiih'r-taml thr ilaii- .\ii riiiplnyii'. thniiL'li i""

;.'i'r that till- -iili- nf a. ilitrh iliii; a--iiiiii'S thr ri-k in Ljniii'.'

lhioii;.'h soil whirli is piin: ipally rnin- nvrihaiis^'iii;; LTavil Inl^.' uhI

po-i'il of linil"''- may fall in. I'lun ,i v. ilitrh for thr piii|ii'-r ni 'Ii-I

fhitnihliiuinl l:l<rliiv II. Cli. (IS'.lSl liil-r. l/l.SM.loi. A. ,1 /.

lol 'l'riiii.';;."i:i. 47 S. W. 4t.'> ( follinv iiii; S,,, lli,i<i,i (ISIIIi; Tix. (\\. .\

*\\i' MiiiniMita ra-r-. .vk/hii). \\ . -J'.IS.

In \\ i-roii-iii It ha- hrrii laiil 'low n In a ra-o wlirri' tlir - i

iiiat any wmkiiian ot nriliiiary intrlli- killril hy thr fall nf a I'i'k i

^.'I'lii'f", «lii'tlirr I'xprrii'iiri'il or not. is rri'\ irr hail shnu ii il-ill I" I"

pfrsiHi,,,! tn km :* that, wla-n a hank nf rhK-lit. thr rnllil - li'l ''"

nartli is iimlri niiiii'il hy ri'iiinviii'.; its (laiij;.'r| was -n piliiil I'll

foiinilatiun. it i- liahlr to fall, yiiyliir illy oh-irvanl pn-nii, ulillm

^M



:i!)il IMI-ITKI) K\n\VM.I)tii; (ir IIInK. |H|l

en L:i.iiit,.| ill I; ,

^iLiirr u I. 11 ,,

III ill :l 1.11:1. ,.
I

a l-ni-l I.I, : 1

. I. .-.l.l. > \i; .,;

IT IH'I .i.ii.i!i(l :,

< it w.i- li.Iil I!, It ,

;li Ih' III- nil -I'll,;

II kllim lll.ll HI;.);

fall. i-pi. i:illy ui,'-

li wiilii
; ami |..

I till- L.'i"iiri.| VI, '•

iil^'r t:lH-'. ulin Li
:i- injiMi'l l.v .11: .i

in I'. ',''i/m .i.,u.
//

. /,.,„,,. .|>v;, ;.

IT. ullrll III.' -li. .

11.11. 1 llll.i.\,-,| I'll',,

• }:riiiiiiil l»-i'l.' II

I'lh-i'il l.iUil.l. u .1 .

iilaiit M:i~ I iititl. I

•

. it lllr 1 i-k «,p- '.

ali'iii iif III.- ^ii.r'

it uii^ .i--iiii'."l I'

>.pr. iai -Mil ii I- 1

lii'h.l -.11. Ii :i ri-

V. /';. ,i< h I
!^'.:!

) willii.iit ..iii|.'li.;

•k >.l,iii.llliL' i»-il. I

-llrll .1 |i..-iliiill ' •

...111. I. -I uilh .'i;

II < ,1111.1.1 |....\..T !

.'

Ili.'i.l.y. I/, /.'f.,,

ii
>.' <. /;. ' '

pot, «iai

till" 'iiiii'

III ti.ivr (iJTiivi'ri'il It. \llliin f.ill i< ai

i|.'ri'i|.M'il nil* at wiiik ii'i llir IIk' v>..ik.

.ii..i "ni, .1, „f iiiiU

.11 ti. aiiv ..!•

thill mirli ii|i|.iiiliiiiily til kiiiirt >.r\ath.ii It 111..I1.I

iil.l |..> lli'l.l 11- kninlrlL'r. 1/ .lu'l t.. ill Tin |.i

il kii

.i,.,l,t. V. \hill<inil HI'isI I'lniioir Vii. !•« ii.il .1 work in h Imli .my |.i

lltlL' I't lli'-l

lli

.:li ',*< Mil. .'itU. ilnlu iir I \|.. 1 11 'lir l< IllM .1.

,\iit lil.iiiri nil a fiiiiii i.< rxiinti.! til lilt \- a »iirk In »l.irli ill Ikui tin

tlial till. ii|.|.rr lavrr nl it pili' "f -ami' ii|.|.iiiliiiiity of |ii.l:)

.il.im- ill fall hIiiIi II i.> mull rniiiinl.

,/./, V /t..li„.tM/ (ISIC.) lOS Mil 11, IIS. llif

1 S. W. (iilT.

A -in. Ill

i.\ti.|i'

iiiryiiiir w |iri '.I ti

it lli- iiw 11 lift Iml: 1 .1

iil> liiii'il i'iii|.l iiM'i' 111 a nil

p.. lly,

II.

t »lii> ^'iM'H inin tli<' iiiiiiitli nliii iii|.tiiii'<l liiiii-i If in tiyiin.' tn hit

tli'\atiir liin tn ilni),' .ImMi mtlnn 1 tiink »liiil mil i.f a lii.l.. in tin 1I....1'

,1 «i.i.li lia lliil!.'ril tInTl'ill. IK |iri' illti tliiili hi' ha. I all..

.1 tn iimli irtaiiil, Hitli.nit any -in alllliit Uri'MI v»lii|i

|i|.

,,l .A| th.

.1 it ti

i|'l" I- llial

ilaii^'iT that. Hliilf Ihi- liiili. »a< ni.< I'— .ir\ |..r ili.iii

la'li..:!iiii),' in tilt' Ixiltiitii iif till' Imii ihit" uinl wa-. in |ilaiii vicu

,l may "lili timl fa" hill

ii;/iv.,)i

I'linini r„lliiit tlills illHIli Inn

/IrMiiiv, \lill<r I Mini ; TcK. Civ. .Xi-ii. I Ti'iin. i-M. lU S. \\ .'i:!. I'linipiiv

i.j s. w. .'iiT. ii.,i/./s V. iiififiiit It. I'l,. (imini !i;i

.\n iiiiliiiiiv lilmrrr in n siij;ar rr- i;.i. 'J"<.l. J.'i S K. Illil. wiu'ir a ruin

ill! Iiiilil hit cinpli.yiT liaMi' plaint liil.l il.ni

iiiiiiiil that hi' wa.-i nut WMiiifl jimiiihI 'hat it '<lii
I III' t

liiKt tlir ilan;.'i.r

.1 till

i.n tlio

if till*

that. ihili' -ii^'ar iiiiun ii hi li.rn till -iix.iiil - nil'-

•ill'' iliav friinil a hill, it woiilii ralriil.iti tl ii. anil. mil ot -tti.|i"lli iiri'

111 tliim hiiniiiinii ti 1 II ;;iratri' or i" iiv to lift .1 III

i.\liii t aii.v |ii'iHiiii who iniviht I"' I'lir ri-k tint

i/.r

in till' liin. Huhi,

I Iss'M JU \. V. J. Mi 1] s 1:

a pair i.t rar \x liiiU

u liii li arr liriii;: lna.li'.l iin It 1.1 r l.v

-ki.l-- 111. IV ..^liii hark i> a--iiini

l"J. .\irniiiiii;; I IHs; . 4li linn lit «h.i»i

.1 I..

t' oiilin.iiv • lull 111..-.'

I
Mil /,, /<;'.— .V ti'iv.iiil Ih |ii i-lnr. 't i- inini.ilrri.il llial

.1 111 niiiliTitniiil till' i.prialiiiii of hi- iumnaiiri

f.. iif I I'xiriij,'!' in it'* -.iiiiphr iiiaIII' fmiii takiii" • Iv

;lwli pi lllr.l li nil

Sl'^hliii V. h'il: ivi'Ti l>v a (I'lhuv servant
>t a w.iiiini:

I!„Ih,i:.

l: I .,. ils!i.-,i

(1.7. (i|. .S7.„ic

.-.s III. .\i p. 41: : If /'. tiiftifliitni II It. r,,.
I I'^s'M 1 .\|,i

r<ii< (iHi.Mi 1-j I'-'han. Tl.i ilaii.'ir that a rail

lii.l. .\ :t" N. K. lIMi.'i. .Ill N. v.. whiih it l..inu' IkhIiiI mi a 1111 may -lip

.VJ I. I'.ii till' f.iitt in liiitli tln'-<' rani's Inn k in riinsi'.|iii.|i. 1 of it-, ttnkin;; iipi.ii

I'!'.

5 .1:1 s.iIkI. Ulllr pill' of -iiow lip. .11 tl ir rar 1-* il..

I Ihtiiilliiiii iif liiiiri/ iilijiilH.— llnnl'ii v. tliiniil Tnii,l: II. I'li. (Issii)

all! tiil..|. (aa). (iihl. .sii/miK i\i N. II. 274.

T.. Irei.l ail "I" lit rar with liiinU'r iriaiit i-i IhmiiiiI to kinnv tl.it if

..I iiiiif..nii lin.'th. Iiriailtli. iiinl thiik-
I'W. hy pilinu till' Mini

'11 vy iron p lat.. pri.ppii'it lip ii\ 11

111 p
liiiH iiiir afti'r another, "it to iln

111 lalninrt ran piiforiii

iiallrl -lirk whii'h iiiii'tt il at ai

ik th.' ttiik it lik.'ly to tlip

lllL'll'

ill till' -111. II. Ill

III III I-

T. Il.'i.'i. 11 S. \V. .'I'll I s..| valil h.i.l 1

1

kill; Init thi- fail

v>tii..h 1

(illii.ul Mii.ii' ha/anl to their own -e

1I' tliiin iippiTtaint to iinlinarv iii.innal win
!.il'..r." .viMi.s \. i:,isl if W'l.il II. Cii. not a niilerial I'leineiit 1

.

Itt'ii m (I..,, i.-,.j. III s. K. "i4:(. .\n The ilaiiv'i'r that an in-iiHii ieiitly te-

im.\|.iTi..|iii.il lalKiriT who in piling' tii-" eiireil hraee wliirh hol.lt in plaee a heavy
liein;; rniti.l tn the perIt. at the lli .f I N.jini Willihieh

may ;.'1M' way mi ihr till I"
till' fniiiiiaii to lniriy up anil pile them pei'.liriilar

oil aiiiilliir. to hloik lli.t'i in thr n-iial -ure of the Ik'HIii if it tlipt it pn
ii'iiiiiU'r. raniiot ri.eo\..r for an iiijiirv -miieil tn lie known to a siT\aiit, thi.m.'li

'"11IS..I l.y their falling' upon hiii

"iv that itIt was a elite in wlii. Il in-

tlie 11.' it inevperieni I'll in earpentiy work.

-ini.ti..n -hoiihl have iH'en
/(,

SI II III V.

I.-. I II. I. .\

Mini II II Mjil. ''.
1 sin;

I

'•><• II V. ((.. (/.Ill .',. f,
Jt 111. ill.-,, :!:i Pa.'. .-).-; (niaiiiliir hail

I'P
|S!i:n plaint hehl .1.'

1S4. 4:1 v. K. ItiJl

.\ lal'oiiiiL' man
rahle).

thirtyfoiir vrart olil

i".ii lit H.iik oiilv ihree weekti.
I'll

11

rilv.

Ill'ile

le It pri'-ll iiieil to know that, it a m.irlite

the Iii'i;;lit tiali .'! fei't wiile anil .'iH inehet liiiek

mill . Ill it oh-eiwd, its tl ll.le

•omn-i'iitii- uliieli -laiut- in a (.o-iiimi nearly ver

to tieal upon one -i.le of a plal lorin, in a



101! .M \-ri.i; si> >Ki;\ wr. [.,,

cni tn II "I'ii-iiiil <ili-.i'r\ rr.""* or -ml; lis i-piiM In- -(ii 'iit n -lim

iinv !• ll i» uImi liiiil ilnwii iluii. w InTc till- (-..ii'lii i"ii^ V. Iii'li

tlic ' jii'v, iililiiiii):li iK'ViT :iciiiiilly M'l'ii l>y lln- 'ivitnl. li. !•

iicciil '!', cl't" <>|i( 11 t(i ill illlct.iiili t'i'oill ullill \>;1H ciiM-tinillv

cijflit, |i'- Hint rrcHvcr. I lir i IIih'I nt iiiiy uilur di'diin.'. r

\v(/ '
. 1 KTiiiit liiiii tci t'niiihl ii riuli* i>t' iictiiiii "iiji'ii In- mi

\ ; I V lliilll of (irdiliill V liicllh i("', I'IniciI ill ill' -iwiii i

y 1 ( . I ' .-liiii; his t'.ii'uli ii-. in ll.i- ii-ii;il way. umilil li.iu

c.i'c', 111 sliii'li 111' llicrclnrc iiiii-t 1m' lii-i'l t<> l,,iv<' apjiiii

: In.' il'i '_; 'i"!! !< II-'' llic iiOifl' >('ii-'i'-t is c, ;illy ii,, jiriMlivc.

IIP. !• ,
• |ii( nil; iTlmccI 1.1.'' iJiit ii is i-lnii' I'l'uiii i' -r.i-.

i) 111 !,
• •' .n\ llil|)lltrs, «'V('H Id illcX|ii'lii|i. I i| -

a IPi'l- I. I.li!' : ,;(' 11.' kllnW l<il;;i- t.llilll lllllt wllil'll i.« ;|i'i| li

till I n 1 . Ill (he xii-cs. Tlic 'iw sii|>|ii.«i'w ivrry ii.liili

8('.v- lich ri iiri. V iiifclliyciin', jinlmiU'lit. iiinl ili-cl'clinii ii^ "

Jllil<> .illi t< i| '••': .my nlivirus iliiliziT." 'I lie iii.i i r ll

lias .1 rmlil to .!<-> ,in' that an ailiilt fin|iliiycr |iiiss(--i'-a "iliii

,.,|^,. wliich is ai'tpr ii'il liv ci Mil 1 1 11 111 cXIii'iarllcc ;' ' tllli lir kli.'W •

tliiii;; wllil'll is "a iii.iiici' nf I'liniinini l<iii>\vl(i,_.' nr pi-i>iitii' .

wiiliin til iiinmn <x|icri< iiut "I all im i ut" c'liiiiiinn <iliii-ai

that he iiinliTsl. Hills "tliiiM- ilaninTs wliii'li an- lli<' siihj •! uf c.

wn^'on. i« tilteil vitv "liL'lillv ns n re- ' Ifiiifni v. TdI'iIh, 1. I «' \

HuM of Ins tliri)win>; lii- «iii,'lit mi ttic ri,. ilXli.l) 'M Mi.li. -.Jii.'i. .-.i. \.

(itliir sill.' of tin «;|._'iiii iiiiil -j> ili'|iri«s- l-'iiiilliiii v. It'iiiil \\ In 1 1 d I "

in;; it. Ilic I'lliit of tin- tilting' "ill )» ils'iiii liiH Miih. -.'Si;, I'.ii \ \

til iii.iki' till' slal) f.ill tii«;iri|i liiiii. Si, /,li, i,>ii,ii \. /).-... .m li'

Mi,l>ii V. I'irkir Mitililr ,( i;,,i,n>. r... \\i~. mi, 41 \. \V. :m:.

( ISilli) Jll C. ( A. Ulili. .•ill I'. S. .\|.|i. ' Ih.lllhir.lil V. Il,n,,h'l' ,1 ';

(iH-2. 74 Kill. I'll. I{. Cii. (Is. .41 liHi M.i" .1, :!

.Any siiMint of full .ijio is pn-iiinii! 4S(1.

to iiiiilirst.iml till' lliiliilitv of miiii.l Mn Mcri,tijiil ,i v. A'.-''m

Mliik- of \miimI 4 fi'i't loiif; to slip .in.l I'n.l I (int. Ilrp. .)'!. 1 V *'•"

full fiiiin llii' hooks of iiii iipri^rlit. is lulil llmt :i iiiiiuT ".i- :ill.. 1
'

liosi'il. rnilli'-s ihiiiii. ii|H)fi wliii'li tiny lui' tluit ^iiis w;i« r>r. |iin;j tm'i

iiri' lirlil by till- foiii' of ;.'r;nity oiilv. «.ll, » licii lie ••oiilil Imll. -iii.l! .i

liiiir.i V. \l'iiii,fnrliirinij it Imrsl. i'u. it.

(1N!HI| !1J Ml'. ..(!.-). 4:t .\tl. iiVl. Ill Thumiii v, \li^s„in> ''

Till' ilaiiL'i I tliiit a lii'avy watir pipo i IHIl] i Itlll Mo, |sT. Is s \\

nuiy roll oil' a blink wliilr it i< luiiif; \va- Jul. I tliat tlii' xii ml -I...11

raiscil liy a lever is pie-iiiiiiKl to !»• iiii- Ixeii ;;iii.|ii| to an .ipiir. .li.'ii

iler-toi..| liy every man of or:liiiaiy in- iliuij.'er l.y lii- -..'M-e of -m i!. 1'

lelli;retiie. h.liiisnii v. Ishliliid Wdirr 'ee S 4a.'i. lliil" I. -ill"!, , '"

fo. ( isillll 77 Wis. ."ll. 4.") N, W. HO". ' l.nihlr v. It'iliii \l-'l'.

.V MTvaiit injuieil by the fall of a |1S!I4I HS Wis. 41-', 'in N. ^>
'•

tieavy mass of i|-..ii tioiTi a hanil eart ^ Uiuhinsl.ii v, l-'nii'li il"'!

whieli he was helpinj.' to wheel on Mim.' Ma-s (iS. 41) \. K. 417

loose planks lai.l aeioss a pit eannot le
"

/'> l.ixh \. HiMif (l^''/ '''

cover wheiT- «!,*> ,-.v;-..lilif.ns .-.f Mi.» w.-.rk :-''i, 47 N. K. 4:'.i>.

werp perfeetlv familiar to liini. ''/ii-

cago, H. d Q.' I!. >'„. v. .l/ii.Jis (18110)

30 111. App. l!»j.



! UP.''
I

l\lirTi:i> KNOW t.KlxiK. Of lil^K. iniK

LjMmlr'lj-r, or wliicli r:m Ik' rci-lily -nn li\ nuiiiiii.n nlisrrvntidii."*

.\ll MTViiiit*, lii'ii'l'iirt', 111'' |iit -iiiiicd III I"' iii'"|iiitiiii« il t/> -iinK' cxti-nt

uitii '\i'- pr'i|>rilii'- III' liiiitlir .iIhI tlli' •i|MTilti.i||.'« <<( tlir !;i\v-. Ill wliirll

i- i* -iiliftiM.'" T" tliii ui'iii li iiictdiiiii :ir«- r<f"Tiilil<' tlio ili-<'i-iiin.'<

uhirli |ir«>(<<il n|iiiii tin- liv|.iii.|i.-i- tli;il a -rivunt is, in -i.iiic ilf^i-ci-

,•
li -I. IhiiiimI ti> t;ik<- tiiitici- of tlu' <liiin;<'i> iii-in;: frmii tin- Jiiiimi <»l'

.nuit.iiiiiii iimlir Viiiii-iH firiMmi-i;iiii'<- ;" l'ri>iii tin- iii-iitliciont

••niiiili el' ii:;itiri;ils;'* tniiii .li|i|iin -iirljii.^ ;'•' timii tli.' iiftiiiM of

, tiviii.' ciilil;'* t'nuii imliliwkc! tin;;-;'' finm . (i-lrii<'iii.iiH lH->iil«'

r.iihviiv ti'iickr ;'" li>.iii sini.r hI iln- ciiiiiiiii'iiw iiwiili nt tot lit- fon-tnif-

rimi nf railway mlliim: >tiM 1;'* Inini tin- wair ul railiiii:.- t'> iimfcrf

I'att'iinii-i ami similar plaii- nl' v\iirk,"' U il jhi I'ion ..t vaiimis

.nil- of iiioviiif' iiia('l>iii<Tv. "

It is lii;:lilv iii-t.nutivc to cliiiIki o n pnrtion of tin- liiM-i-ioiis citi'il

II iiiiif 1. sii/iiti. with tlio^«' wliicii, .,- will U" -••in l.y nf'Triiii; u, liir

:"llii\viiiL' M'fi ion, have Ik'cii r< ii.N-rcii m tlu- servant's favor ii|ioii siin-

!:ir ^tal(s of fafts. Tc (icHn*- ilic |i!ivisi' frroiiiuls upon wliirli tiif^

iitTcii lit coiiciu-ioiis \\*-vv arrived at i- in niaii v instaiu-* s, virtually

395. Riiks not deemed t

oat special experience.— ( S(

be, as a matter of law, comprehended with-

ciicil ill :; It; /" )-Ir

.mv iii-laiiiTs wluTf ilu' iiijiircil sirvant liail luu; no ••xpiriciicc, or

iriiiullv iiniK'. in ilcaliii:i wiiii cnniliiioiis similar t.. tlii.«i- wliirli lio

«a.< iiiiiiirci
I'

libr ffiill

!< ri riaiii

to I'liconnli r, it is i|i-iiiici| niiwarraiii ilili' lit tako tlip

tin jury or ovcriiilc a m riiuM in li is favor, alllnmirli it. inav

tiiat tin- ri-k to wiiii-li il iiinirv was trafca 111.- w IS one

'nirli ill- woulii have lii-cn I'lmclii-ivcly prcsniiic to ;ippi-<'iMati'. i fill

Ik'i •! en -aii.'il for a liiiii:cr Iihk' in ilisciiaruinjj ilar iliiticfl

/'. isiiliir t'lir U'.iiAm ;.'n'cs of inn'llii.'i'in P tli' wImiU'iI vcIo-

I'Miii r,ii Mi.li. .-)()1. 27 N. W. (iili. I'll '.'II ilii» 11 hill itii ifM'rr.i-in;» -|t»-*».!

In \trl! V. I.ti I'liilit Mi ,{ if lift tn llii'in-i'his.'

ill lull I'll. ( lSW-2) Il .Miliary. :!'.i:t. n

•i|. Mil. -Up court sal •Williiii lii

it-i. till' I w will n—'illiii' tliat cvi'iyiiai'

'liK kill", l.'iiiri' of i|i'«triiiti\(> fiiici-* ill

ihi'Wmll aiiil the piiHi'l- of tin- oavlli

nnil uir. Of siuli is tin- knnwliHi'.'i' tiiat

Mnrp lirirlly it lias tmn liil il. > ii

tliat one uli.i filler- tl'>' -irviii' nf an-

or-.till i» liiilinil to hikl'

illiiarv ami l.iiniliar law- .f

liialili' to II

liivniiiit r-

ir .lllij

lif 11

iianin ap-

l.iT.

' nil'- 1o i'\i'iv man of mill II iiiil.I. ill
A'. '').

I
IX'.itH '"I ('.

"iijinarv roiirsi' n f iii- !ifi'. t!i it flrp

"ill liiirn : that wal'.- will ilii tliat

nnp iiiiiy fall ofT i pri'iipiii' ; anil tin

" SiMi noli'

'.S'c iioti'

( \ I , •iii/ini.

Slllh

.I I. whiili till- I'lil-

Will 1,1s V. Hioniia
L'.s.i. ir, s. v.. ti4(J.

(aa I (eel, supra.

-I. il (f ) , ( vv i

,

iillv in till- point it was s; lilt

"II' 1. I. ( jK (v). fiipra.

"i vlio inoiintpil a push lar on ii

'S'l' I,

:.l !i'

I.- I, •,uiitl iz I , .iiipra.

' S(i' 11.. ic 1. -111..!. .1). sii/ira.

•in.-!-. :;i;ii •.•.rut liiiuti a ^!' ;i ;;t:i-!i- •' s,,. m,t.- i. ~iili,l. :. i . nufiva,
I" \\u hurt, that, knowinji tin- irraili', " .'«i'p notp 1. sulnl. U'l. (d), (e),
it wii. liis own fully not to Ini-.l thp law sji/im.

if gi^i^itation ; Ix'iaii-p it is kiiown to ' Sfi- noti- I, .1. itf). siiprn.

all nun of soniiil niinil and of all Jp- " Sh' nutp I

,

-i. , (k) >' f vy., *upra.

m

l^Al
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under similar cirniiristaiii-o. citlicr for tlir clcfnidMiit or f. i

fitlii'r ciniiliiNcr.' In ilic siihjuinnl nnic an- ccill.ctiil a lar-i;i- m
of (hci-iotis (Xfniiplit'viim tlii> sitiiaiimi.-

!i

"It inii.v flc>i|iiciilly Iiaplicii tliat the
ilaiiLTir iitlcridiii^' tlio ()|H'iMtiiiri nf a
<'(>iii|>lii'at('i| inarhiiii'. or nf |ii'rt'<>imill','

a c'l'iiaiii -civii-c. or Wdikiii^' in a |i:iiii<-

iihir |Hi^iticin. altliiin;,-|i iilivimi-i tn jht-
-iilis iif i'.\|iri iriur ainl kimu lfc|;;c iitllic

>iliiali(iM. is nrviTtliil(x iiol a|i|irc

liatcil by ollicrs nii acidimf of if;i]ii-

laiH-c or iiii'X|)ciicnc(>; and in tlir ap
l>li<'ali()ii of tlic nilfH alnady iiilvi-rt'il

to
I
as to assiiiiiplioii of ri4>^|, clii.> rc-

;;ar(l iini^l In- liail loiiccniiii-r tlir iiitilli-

^riiic and I'Kpcrii'iK'i' of tlif (iir^oii cin-

plovfil ill ri'lalion to the inarliiiiny or
iiiililiiiiciit at or with whiih hr ii ic-

l|lliriM| to srrM'." ./i llii'ii i:iirliir l.ii/ht

dt I'. ('•>. V. Miiiiihy ( IHSS) 1 ir> Ind. r.liti,

i7o. IS N. K. ;tii.

"IIh' diiiliiiic that n servant as-iiiiiicH

all the ihiii;;cTH tliat ari' a|i|iar«'iit to
him whin hi' riiti'rs thi' rni|ihiyiiiri'>t ha->

no a|ipli>'atioii . . . when it i-i ap-
pirriit only to thim- possi'>-.in}! priiiliar
sUill anil kiiowlcdj;!' in ^urh matters."
i:<l'hl V. [iiriini Iron Uiii. Co. (iH'.td)

.SI .\li<'h. .->48. 4<i N. W. 17. "Rinks and
ilaii;n'rH that an- appan-nt to the man f

loii;r i'.\peiii'no(! and of a hii;h ordrr of
inli'lli:.'i'ini' may hv unknown to the in-

I'xpi'ricniTil ami ij.'norant." »«/iii \tf<i.

r„. V. Hrirhsnii (l.SICtI fi C. C. A. ;u'l,

12 r. S. App. 2ril». ."..> Ki'il. !M:).

Stali'il in lanfriiau'i' whirli has a iimhc
p.irtiiiilar rcfiTi'iiii' to the duly iiiidiT

wliirli the omploycr lii's to I'linimiiniiati'

information in rasrs whiri' the « rvaiit

cannot work safi-Iy witliniit it. this priii-

not work s:ifi'ly withniit it, llii* priii-

C'iplo lakes the followiii',' form: Tli.'

iille liy wliiih "the einploycc iniplieilly

assumes the risks of the serviee and of
.such ilaiifrers as arc ohvioiis and <>|><'n to

ordinary ohscrvation iIims not cinliraii'

siioli risks as the employer knows, or
which hy the exercise of leasunalilc c ire

ho niif;ht have known. Iieforchiiiiil. that
the employ, 1' hy rea-oii of his imniatii-

rity and iiieA?>"rience, is iLfiioraiit of, or
such as the employer knows the em-
|)loyee. without experieiicr. cannot ap-
preciate without instruction or warn-
ing." I.iiui.irilU', .V. .1. if C. II. Co. V.

I'loirjr,, (ISSti) 111) Ind. 18. !t X. K.
.".!M.

Whenever the serv;ii'.!'s inc\[ur!enrn
is a material eleiiienl in the case, the
trial jiidiri" should dislin^'iilsli. jn his

instructions to tlie jury, iK'twocn the

po~iliiiii of a seivant who li:i. ;

liial kllouhd;,'!' of the uoik M
tioii, and that of a -crv.iiii ul,,,

such kiiov\l('d','c. Itiill 1,111,1, ,1

to. V. sinrl.i r I IsTSi .",1 \|,|.

Am. Ilcp. L'fil. .\ii iii,triiilinii

III. it that the -.v.i,- and iiilclli.;.

a l.ilioier injured hy machiiw r
his evperieiiec in the iis<' ,,i

maehinciy, may lie coiisi.l.i,

the jury in an action hy In

the iiijiiiy, in rcspeit to" lli.

whether he was eojini/ant of il„

inclined hy one wiirkiii;; iie.u il.

reit. Ilui-.iiin V. I'lilhr it- .s' /

Co.
I lss:ii .-,1 Miih. i:>, ii; s \

It is proper to insliiiil the jiiiv

servant as-iiines. he-ides the i,i

risks of his empoymcnt. l!i.,„

which shoiihl have lievii oli><i\, I

ordinarily skilled in the eiii|i|..

W'cil, n,
'
l\ 7.7. </. r.i. v. \l,

I l.Sli.",i -,H \. .1. I.. 1.-,.-,, ;!_>
I

:!:il. :i:t At I. ;)s». The foliouiiiu.

was lii'ld appropriate in tin' ,-.i~.

servant who was wholly iiic\|i, i

in the use of iiinehineiv, and » i-

owinir to his clothes lieini; lairji:

rapiilly revolviiic shaft ahoiit 1

1

in iliaiiietcr: "The servant. Ki

the fact of maehiiieiy licinL.' in i

clo>c hy the place when' lie i,

in;;, may U' entirely i;.'ii<>iaiit ..f i!

lie would incur hy falljn;; aiMi'

comiin; into contact with it. In

ca-e it is the duty of tin- iii;i,i.

only to exercise due care, liiit ^i...
i

touar.l the servant, iiii I to iiilMn

of the ri-ks he uiidcrl.ikc," l',il,

rniiiii-1\n r.). V. Iliiil'iii.'s ( W'i:i

r. A. :f-,;ii. 17 r. s. .Vpp >>. .-,.-, i,.

'(ri) llniliiini Irnil.s iiii,l "/.

ti(iinr<i.—A laliorer unskilled in i.i

hi.ihlinj; is not neccs»aiily .liii

with notice of the defective con. lit

a ncHly eon-triicted loa.llii'il .ill

he has ciii,m;.'c(I in its coii-t i iicl i.'ii.

oniilo Miilliiiol H. l-o. V. (fit,,,,, •

111 Colo. -JIM. 27 I'ae. 701
.\ loiomotivc etiiriiiecr i^ n-.t r]

ahle with knowled;;e ol the f.o I I

I'lihcrl iiiiiler the roadU'il of a n
is not lar^'c eiiini;;li t irry o!l il

tci- which may at times In' c\|'.'.i

-cek il pi.-lyp. C'lt'r.ri /'. ." '

n'ltrii I, (ISliiii HH r. S. 4.-.I. I"

7ini. Ii; Siift. ct. i!i'|i. his.

An inex|K'rienci;d awitchni.in w

ii
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It will lio olwcrvcil tliiit, in :i |ii>rlioii ut' iln-^c (•;is<s, tlii> siiccilic

conclusion to which thr sotV!i!if,'s incxpcriciicc ]Miitils is llial. his fail-

ure ti> ohscnM the material cdiiilitions which cicatcil ihc ijaiiirer did

ijriliTid to coiiplo i",\Ti in tlic ni^tittiim'

;i! ;i |il;icc wliiTi' I liiTi' is a raltii' ;.'iiiiril

•liriilil U' wiinicil art to tlic (lari^rcr he

Mill iii(imiit4'r. h'ri ilriiliiini v. \<irlh-

,ni C /.'. i-i,. (1SS!I) 114 N. V. 5H.J. Ul

X. K. KH'.I.

(/i) liiiiUrnii viim; ruiixtniilinn nml

hiiuiliiif] of.—An incxpciictii'i'il lirakr-

man i- cnlillcil to (.'n to thi' jiiiy «!ici«'

111- i- iiijiiri'il ticcaii'*!' lie i^ mil iii-ilrml-

hI a> to the ilanfiiTs inciili'iit lo coupling'

ar< Willi cliircrcnlly coti-trnitiMl

liii^' iip|iliiini'i'S. l.oiiixiilh, \. \.

Il.ro. \. l-riniliii (ISHil) no liiil.

cillp-

a '•.

IS. !»

I'rirr

I!.,,-

N. K. ri!l4: llliiiiii.i ('. W. Co. '

.jMiri) 72 Miiis. SI12, IS So. 41

».,/(/« V. liuslim if I/. A". To. (IS'.II \ 1)4

VI. (111. 24 .Ml. l:U: IniiisiUIr ct V. //.

(V V. Vciich (ISliH) 20 Ky. I-. Hi'p. Am.
4i; S. \V. 4!t3. The duty "lo inslnul an

iiiixi»i iciic-c(l scrMMil is (M|KMiall.v

-Ipiiii:. wlii'ii- the coinilin^* arc nol only

iiialiTiall.v (lill'crcnt from tliosc in iiso

"11 llic (Icfi'Mclunt's CHS, Imt also fnnii

iliosc wliicli arc in fjiiic^al use on oilier

liiii-i. MinsDiiri I', a. Co. V. Whitr
ISWi 70 Tex. 102, 13 S. \V. (!.'.. <'•

pare iil<o (I'riliini'i v. f'hirnni). St. I'

K. r. II. Vn. (IHHO) SI Iowa, 4»4. 40 \.

W. lllli". An iiiexperieneed liiiikenian is

not. US a mailer of law. eliaryealile willi

aii|ireciatiiiti of tlie ilanner of eonplitii;

a liiiiler with a ^oose-mek lo a fniu'lil

far Willi an ordinary coupler. Ihimi^r-

fi,nl V. I'ltirinio, .1/. if St. I'. /'. Co.

(l.ss'.n 41 Miiin. 441. 4:t \. \V. :i2l. A
vciiliil for the ))Iaiiiliir on the firomnl

that lie was not iii-lriKled as lo the

prn[icr w-;iy of iloiiij; the work will not

U: ili-.lurt>(il wlierr the evideiiee i-i that

he was injured, while eouplin;; cars of

iliircnnt con>4lniclion. four days a tier

nlitaiiiiiii.' eniployniont as a swili'liinan ;

that he had slatinl. w hi'n lie wai apply-

ing' fir employment, that he had had no
r\|H'rienee in the work: ainl lliat lint

less than four \H"<'k-(' servic<> as a learner

wa« iiiided to qualify a |)erson lo handle
Rifi-ly Ihe various kinds of car- whicli

opliii.irilv Clime into the vard. I.oiii'i

rillf if V. K. Co. V. Ui7/.r (1000) 43
( C. .\. ):!(-,. 104 Kill. 121.

The fill that a lirakenian aceiKtonud
In cars with sinu'le ilrawhcads nhserved
t!,--.; ),. .1 cavM >.^hich lie wa- su-M.-nly
calli.l upon to couple had huinpers us

well :iM dr.iwheails diH-i not necessarily

involvt? the conclusion that he appre-

ciated llie [HiMiliar ilaiiL'ers im idetil to

an all.iiipl hy one ine\|M'rieiiced in

handliiej ears of that ci.Tist i iiel Ion to

make the eiiU|ilin!!. ///le-.- '•, It' I'o. V.

I'nr,- ils'.i.'ii 72 Miss, >st;j, IS So. 41.'i,

••If it he ai-L' I." said the court, "Iliil

l!ic appellee uuisl hale -iiii the d ra rt

-

Iliads and liuiiipers pmiect Iiil' from l«illi

cars when he went in In make the coup-

lini.', him jelly, (which ciiiuol U' said

to he ccitaiiily prineili, aid lli.il lie smw
llieir unllkeiiess to any he had iver seen

and used iH'fiire. he was lnnind to take
such 111. \if Ills inslrumentalilics. and their

dissiniilaril.N' lo IIiom' he knew how to

use in iiiiiplinL'. as ample wariiiiiL.' of

the daii'/er to \\hieh he was calh-d to ex-

pose hiiiisi-lf, and he should h.m- with-

drawn, it is to lie answen-dt (1) He
nia.v ha\<' sii-n Ihe drawlii-ads and liiimp-

ers i-asiially, and not ohserved them so

as to I'lirm an.v opjiiinn loucliin;.' tlieir

construct inn or use. (2) He may have
even oliserM- 1 Ihem, and yd, in his

i;xnor!inii' and inexperience, he m;iy have
supposed that the ilrawheids would not

he driven Itai-k h.v the impending' impact
nf Hie ears as ihey came Iniri-ther, hut

would remain fixed, ami prevent th«

liiimpers cimiiiiij '".'el her, a .-ems not
iinpossjlile. sinei -inL'Ie dr. in !ieads are
coupled with sa|,.iy In the manner he
employed in his atteiupt to ciiu|i!e the
doulile ilrauheads in this e.-iso. Or (3),

he may hive reasoned, as he had a riu'ht

to do. that hi-i sujieriiir woiild not liaM-

sen; him into an unaeeuslomed place of

ilaiii'er to do the sci\icc then ri-uuircd

«illioiit yi\iri;.' him si.uie iristructinii or

warniiiL'. unless that enuplinu' "as to he

made in exactly Ihe s.itne mamicr as he
ni.ide the couplinj.' on his einployer's

cars." I'onipire A'ei/iioW.v v. /.Vis/hh if

If, /.'. Co. (ISOl) 04 Vt, 00. 21 .\tl. 134,

S 2.'i3, note (S). iiiWe. See. however, 5

3111, note 1, suKd. lei. siiimi.

The d.iiiL'cr that a link in a drawhead
m;i\ prove to hi- stuck, thus exposing a
person enyii;.'ed in coupling' to ihe dan-
^.i-r of haviiiir his fini.i-r'; enisheil. if he
diM's not let it j.'o iK-fore the cars meet,
is in a sense ohvious. Imt it is one a.« to
whii-h the railroad company is lioiind to
warn an inexperienced lualicnian known
t.i K- i.jn<>ri!>t -'f sii. h d.tn-,;er. '.'nnvrr

v. Ml,,. I, I |S!i:ii :! Tex. Civ, '
,. 4'0,

22 S, U . 272.

Where hand hrakes are in u.se, and

m

m
111
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lidt )if>cc-siirily iiii|iiirt i'iil]>iiliility. r-n;illy. liowcvi r. tlic ii|:i

I'iict csliililiMicd i> tliiil ii jiii'v is Wiirriiiit d in timliiiii tlint, :ilil,

tlic iiiiit-criiil ciiinlilions tliciusclvcs were vi-ililc to iiilii, lie ili.

I

soiMP of fliciii liiiM' stiir ;uiil (itluiH

liiiiliiT .-.liilV-, illlli'i iii^' from imcIi i>tlicr

oiilv ill till' .si/1' (if lliiir stall-., and tin-

lliiiIxT iiiii's nil' slidHii to Im' inliriHiit-

Iv ihiiiycioiis ill tlic liaihls ol iiii'\|H'i'i-

I'lici'd lirakrnirii who ilo not iiinlii stand
liinv to liaiiillc tliciii, it is llic duty of
till' railway coiiiiiany cillicr to adopt the
li'ss ilaii;;iliriis kind. or. if not. to ^^a.||

the iiii'\|H'rir|]ri'd o|»'i'alor iilacid ill

cliiii;.'!' of till' mole cl.iiiyiroiis. of their
(hlll^'irs. Lilllisl-illr il V. /,'. <•(;. V. Hill-

inn llSlltl 107 .\la. Ii-I."i. IS So. 7.').

(el l.iiciiiKdIin s ; viiiixIniil'tDii tiiiit

ii/ii iillinii (if.
—Sit Itriihiis v. SI. /.oiii.s,

/. I/. .1 S. If. r„.
I 1,S,!M II .\|o. App.

.IS!!. <iti'd in S :!!I7. note 1. siilid. (b).

infill, also this liotr. siihd. (t), (tt),

infill.

(il) Till fiiiiiili /)<;/<.V.—In a rasi- whin'
a lini'iiiaii. wliilr sauinj; thi(>ii;;li a ti'lc-

•.Taph poh'. Mipporti'il his wri^dit hy
^laspiiiiT the scitioii ahovc thi- place
wlieii' lie was sawiii;,'. and the pole, when
the sawiii',' was p:irlly eoiiipleleil. sud-
denly hioke oil' anil allowed him to fall

to the ^.'loiiiid. it was hehl that iieithiT

the fact that he omitted to inspect the
[xde for the purpose of ascertaiiiini.' its

son-idm-ss. nnr the fact th.it he did Ins

wiiik ill the manner (h'scriU'd. can Ix"

-aid to sho-.v ne;.'lij.'eii( e. as a matter of

law. where it appears that he had pre-

viously Ik'cii aeciistonicd to wmk on the
^noiiiid. and had lieeii assi;.oied to this

ta-k without iiny instriiilion or warn-
in;;. Wish in I'. 7(Vii/. I'll. V. Itiii III .1.1

t 111(11 ) 47 C. f. .\. l(i.< MIS Ke.l. Jli.

.\m i'ie\|)irieiii'i'd employee who is ord-
ered to di;; a trench "n as to shift n

tile;;iapli Jiole, without heinj; iiotilieil

that props are lu'ci's-ary to liold it in

an iipri;:ht po~ilioii. and that another
employee has U'cn sent to fetch llieiii.

•nay lei'oxer for an injury eaus<'d hy the

fall of the pole. /,'•!»/ ,St. I.nnis fun-
inilinii l{. f'o. V. Hniiijlil (IS'.i:!) 47 111.

.\pp. 4!I4.

(r] ]liiKiiniu.— .\ judLOueiit for the
jilainiill'. a conimoii Inhorcr. will he up-

iuld where the eviil'.'iKi' sustains a find

in;; that the daiiL'er of the fall of an
arch liy which he w.is in|ur<'d was ap-

parent to an experienced musoii. hut not
to a (HU'son not skilled in unison work.
dill V. Ilninrinhiiii.iin i

1S!I| \
'<) W is.

ti;H. 4S N. \V. Hi;j. .\n unskilled lahor-

er who hud had nothing to do with the

plans or construction of the w.ill

cistern did not ass.ime the li-k

fall of that wall. It e.irnot h.

sinned, from the f.ii * that he wa-
iiiL' near it. that he nii;;ht have c

ed its fall, unless tliere is proof tl

knew its real condition iH'fore ii

Mull Ili rii.i \..liiiii.siillr (issii) i;;

n. lvi .\. \v. Mr>.

I f I •sVi/i/K 11/ .Miifiiri s.—The d.iii

slippiinj on a inarlile Htaii»a\ i

iieemed to Ih' ohxioiis Ui .til en;

whf/ has heen ill the ch'fcml.inl's ,

tell days, where it was only at;.

stairway had lieeii tesl<'d hy aclii.

that the employi'r a.scerlaincd il

daii;;eidiis. hiiiir v. Mniilinin.i i

48 App. Div. r>>->. ii> \. Y. Supp.
(in Siiirs.— .\ vi'i-dict will not

aside wliiih finds that a r.ipiilly r

inn saw plai'cil under a IicmcIi n-

the plaintiir. in such a position !l

could not see it unless he loivco

eye to within IS inches of the lloui

an appliance on which it was nn-nl
improper to set an inexperienced ii

work without >.''*''il-' hini pio|H'r

and rciisonahle instructions, rm,
V. 1:1/1 It III ( isnoi s:t .\ie. ,")0, 21 \r

The particular daii;L:cr caused !

tendency of a iKiaril when w.iij

spring' liiiik is not. as mailer ii

olivious to an i'lexperiinccd w.u
jilsl i)c;.'iiiiiiii>.' to i|s|. it. II A.. I

\\ 1111,11 Mfii. Co. (lss:n l.i.'i M 1-
To same elFect see l.rin.nr \. SI. .1

I'liniiliiii- Mfii. fii. (1SII7) 7(1 Mo
2(ltl. where, however, the
hroadir. as. for aiijL'ht that
piece of timlM-r which was thioupi
was not war|M'd.

In anolher case recovery wa- iI

for reasons thus explained: "Tin
eral ilaii;;er of contact with a cii

.\v in operation is of course .li.

liiit the particular daiiL'cr hy win.

plaint ill' was hurt is not oni' uhi
apparent. The saw teeth mo\e witli

velocity that they arc indi-tin^'iN-!

()li|e(.ts wliich (.(Mile in eoiilact ui!

front of the saw in its ormnaiy ii-

not thrown upward, hut hy it* :i

are held in e(vntael with the t.ihic

fact that oi>jects which touch t'l

("site si.le of (lie saw will 1«. alfv

a diircrenl niiiiiner. am' one :iili

with dan.'cr, aIllioii;.'li easily niiclcr

from explanation and readily Icuii

(l(.cisii

appear
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tllilt lilo;\-l if .-kill iiiiil tci'lmii-iil ki ^liicl I WfillM
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f In- Ins iriisiiii to <iip|Mi-c tliiit hirC'i. (IS!i:i) liit Mii-s. .!I4, 41 N. K.

II wiiikiiiiiii Hi lo iiiav ri Kiniiitrr it ill liis 2ii;
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iiiil IS ijiiior
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llioiit iii~lnii'l
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I'liliii' Willi iiiii (iM'H'i

vlic'lliiT a a iiiatlcr of law.

lit I laviii^' no i\|i( in tlic iisi' Til'I'lhl ftsittt

V.— All iii-

.1 to work,
ion-, iijion a liorin^' nia-

iliK'- not. as
! tlir li-k.

fo./.-./ll ./ /'. .1///:

^I'l'olH

if IK

>cini-<' pi

iliiir (on-lniclion. < Ian- 1 is'.i.-n H!i Wis. .-.:;:(. i;! \. \v.

if tinilKT Wl'If :ni;.'!it III iim-oxi'ii •ll

jiiilili' to licronic wc .I'T'l liftttci'ii till' III' wii- I'cTliiif; till' sliiift.

1(1 tliils tliiow tile "I" itor'- lii- in-l iiiitiiiii-. I<> sfo if it was liol
i

iL'. wliilp

iliii'.' to

111- 111 tlii'iii, slioiinl liavi' liiTii ill-

cinl as to tins |llii'ciiliiuitv. Chlh tl

I
/, ) Sinifl.i mill M I .s( n It i- fo

if jlllV lo »lirllnr till' risk of

V. l.inisiiHI Wilil'i

,\li.li 4:!. «7 X. \V.

ill] I'liniin

—WliiK' till' ti'stiiiioiiy .jii«tilir

fc

tloi-As I limi I
12S ii-o— inj; iilviii -haft with tv I't

III siiiiiliir iiiftrtiiiii rif. ri.itr.l Ir

|iiojr(tiii^' llii'iifiiini wa- r.|i|iie-

sii'vant who hail no kiiowl-

tli< ily iif llllll'llllll'l V. Ill will IMT-

that till' knivi's of n iilanin;; ma- foiiiiin'..' -in-li iliitir- that hi' hail iiolli-

liliii' wrrc ronrra

iiiik assi^'iii'il tl

ll'll fl'olM lillr lloill;

1 an llli'xpi'ririHTi

it 1

till

I'lii-

in;; to do w il ll I hi' o|ii.r.ili if the

shaft, li'iilli V. \iiini<

it is piriir to non-iiit him in an luiiiiii fit. { 1SS!)1 l.S (ll-

I'li'-ijir i,ti

•ill."i, -Il P;

actmn to ii'i-ovi'i

wliilr till

nut till'

ilaniai.'1's for an injiiiy i»4J. It raiinol Im' saiil. as a nialtir

ll hv his sti'iipiiii; iiito tin- knivi's uf hiw. that a men' lalion r cliaii.'ril with
ti'iiipiii.iiily li'ft with Ihi' duty of shovi'lin^' fat in thr viiiiiity

I which of an iin^'iiaidrd irMil\iii_» >haft appri"prot of till

Iv i-ovi'icd thrill. 7

1

I'i.iti'd till -k of iii|iiiy that lid

(•.,/- (iiD-O

:i:.

I.iniilirr rii. ( Is'.M!) ll!l N. ('. -iilt from lii- toiii-hi'ii.' thr -haft, wliori-

J() S. K. 2:!. .\ii iiirxpii ii'iii •d I 11' was Mil

HMikiiian who is iiijiin

iifli'i- lii'iii'' -<! to \\t

nlll|iilliy »
rk

ll a fr

at a
I

h.

laiirr in tlic niai'liiiic

f.iniili.ir with
n- not iiii|iloycil in

I inachintrv. a nd
with

ir till shaft. .I,,h,i

ith an cxpci icnicd operator v. i:ii.\liiiiiii's Co. (IS'.lll) 44 App. I)iv.

is lint, as in

riiovciv on
litter of law. dchancd fri 70. nil \. ^V

the {.'round that h' -hoiild il) Itilfii

-iipp.

— It -tioii for the

a\c known the daiiu'ci'

rrlllii\c » ith his h.

if altc

id till

|.tiii^' to jury \v

-hi

hither an iiicxpei ieiiced servant
irpi'iiteii iniiiied while atleiiipliii

lail acciiiiiiilated iiiuler the plan lo place a riinniii;; U'lt upon a pulley

uitli a -tick iinder-tood the ilaiii;ir iii-\liile the machiiir wa- in mot ion

i.li- iH'iiiu Ihat the knivi

hiin.l

-ide of the planer liy which lii-

•iiired. and tliereliy a— iiiiied il. />c

v. (Ill 11 Mfn. i'li. (ISMJI (!7 \. H.

•lit iiir were concciled frmii |IM. 411 .\tl. !HI-J. Whether the ri-k in-i-

liv the ti};htly packed sliavM;;;s. ijeiit to shifliiiL.' a U-lt with a -tick was
/(. . // v Jliir

411 .\tl. I0.">

(
li.MIII) 7l> N. II. 'ilH. appi Ited Ic

In Miirlii illi ill-

iircil while doiii:

a -en ant who v\as in-

-11 i- a ipic-tioTi for

-Willie the fact that if till' hands ure

iiiil mill i>. Ihe jury, where tin- evidence i- tint, al-

IhoiiL'h he h.id worked for a In

|iliiiii| hetween the lip|N'r |Hirtion- of re- ulioiit iiiai-hinery. he had never hail aiiy-

M'hiiiL' ivliiiilei- us to Im' in coiitacl tiling' to do with Im'Hs. that he

»itli till rfa till dan; nil iilh iiliiiilt the ii-e of shifti id

m.iK lo a in

lifter even ii day's expi
nil of ordinarv iiitelliiiciicc tlmt he had licen directed liy the fiiri'-

ill as a matter o f la

a ciiiirt man to perform the operation with a
// V, \slillllll .VkZ/i/o/ptint

till' iiiiieased danger ari-iiiL' from I'leir /

\lrll,,llirl

{ lMi7) :i7 Wi 73 N. W.
ll, V IIIL' IHl'll left on one ih-c; fill I her :i:>T.

a|Mil h) u coi'iiiplojee of the iilaintilf

i:ir
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indicates tlint inoxpcriciiccd servants have k^n licl.l not. I.. 1m- i

sarily eliarfreahle witli ;i i<n<.\vlc(Ij;<' of the risks ineidenl to ilie 1

ling of appliances of an unfamiliar constnicfion (siilnl. /;) ; tlic

(m) Miiihiiiirif fur the trenlinrnt of
cotton.— \i\ ciniiid^i.r i« not, us iniitlcr
of law. fiiT fiom in';.'lij,'i'm<' in f.iilni;;

to instruct iin im>\|H'ri<'ii('i'il ciiiiilove
in rr'.'.nil to the dan^'i'v of n-niovin;;
plo;.'s from a collnn-piikliiir niiicliiiic.

witliniit stflppinK t'"' IxMtri. wlic; tin-

picker l)o^s liail rrnnivpcl clod's without
stopping; till' Ix-atiT in tlio iiro-s-ncc of
such mnployw. ainl had diivctcd him to
put his hanil in when the niailiinc '«•-

canio clogijcd and pull out the clot;, with-
out Udlinj; him iK>t to do it whin the
twater was in motion, and the internal
cou^tnictiim of tlie niacninc could not
lio seen while the heater was running.
/>e Coxla V. Ihiiiiniiis MHIh (1S!M) 170
Afass. :{;), 4!» X. K. 7:i."i. A non-.iiit is

prroneous wliere tlip pvi<lenoe is tliat an
incxperieneisl servant was injured while
eleaiiinff a "in ker" machine four days
after he w<'!il to work, am) that lie h."id

not lieen nolilied of the ilau'jer cjuised
liy the fact that the "l«>at<'r" continued
to revolve liy its own momentum for
two or three minutes after all the rest
of the machine hail come to a stamlstill.

Iliilhlnirrr v. Hnmhrif) Cotton Mills
(ismi) 48 S. C. 1»0, 26 S. K. 222. A
master who directs an inexperienced em-
pliiye«i to tie in a holt attached to a cot-

toiiffin. without wnrnin;; him of the at-
tendant ilani.'1'r. violates his duty, al-

thipu;.'li the emplnvee knows that the
saws will rut him if he ciuiies in contact
with them, (liiinrillr Oil it fotton t'o.

V. Il'irki II ( IS!)!)) 20 Tex. Civ. App. 22.'>.

-IS S. \V. IHO.V llin' the elements ol

ilan^'er which, accorilinjr lO the court,
the si'rvant could not Ik- assumed to

have understood, were the risk of doinfj
the wiirk without stoppin;; the machine,
and the risk that the atmosplieric ilis-

tnrhance produceu by the movements of
the >f'nsaws and liriishes niifrht draw a
coat shvve a-rainst the saws.

(n) (Irindiufi wiic/ikk'ii/.—Where r\n

employis' unskilled in the use of ma
eliinery is assijined to the wink of tend-
in;; a ^rrindin;.' machine, at the Imttom of

which is a spout which ociasinn.illy

iM'COmes cloi.';;ed with the ^rrounil stiiif

which is discliar^.'cd throu^ih it, he should
lie instructisl an to the pro|ier way
of uncliifririn.!; it. fj>

,
!iy strikin^j it witli

a heavy ohject, and wanicd against at-

teniptin;{ to undo;; it liy runnin;; in his

hand, and so ninnin;; the risk of Indn;;

stnick by the machinery. Standard Oil

Co. v, Hiirr (1!)01) J2 Ky. I.. Wi i.

til S. \V. 8.

(o) Cnishinij minhinis.— .\ .

tindin;; that the plaintill'. a eonini
liorer, wa.s assjijned without instm,
to the work of pokin;; liriikliats j

iTusher, and was injiiied tiitieii m.
afterwards, is not imiuisistent a

general verdict a;;ain-it the dif •

Chiciiijo .Xnilrrson I'irs.iid Uriil. i

Urniliiir: IIS!t;)i ."il 111. .\p|,, .-,
I

tirnied in Unrms v. Urmlnii: (
Is'.i)

III. I!)2. 37 N. K. 2.11).

(;>) Suiiarn fiiiinij marhim s.~\
an inexperienced employee was .

work upon a r.ipidly revolvin;; in.'

used in the rellninit of siiijar, an.
injured while cleanin;; it after tin-

work was over, a verdict IhiIiImi.

employer lialile was upheld im
around that there was eviileme 1,

to show that his a;;i'nts put a »in i

work "in a place of peculiar iIiium
which he had no knowleil;;e or r\

ence. without informing; him of tin

or instructing; him how to avoid il

O'Connor v. Adants (lS7ii) IJO
427.

(7) Sitiisar/r niarhinm.— Ne^'liLi 1

proiM'rIy inferred where an emp'.iv

a paekiii;; house, who was ordi 1.

perform the uiiacciist4imeil work m
in;; a saiisa;.i' macliine with cln

meat, which was shriveled into a Iw

aliout a fiMit in depth aliove the re

iuK knives, was not warned th.it a

of meat was sometimes formid a

the top of the n-eeptacle. the •

ipience iK'in;; that, when he was all.

iny to press down what appcanil 1

a Mdid mass, his hand went thrmi^!
crust and came into contact wiri
knives, liirhnrd.ion v. Sirift ,(

( 1S!)!») ,17 C. C. A. .-..-)7. !)(i Ked. ./

(r) KUrntors.— .\ jury is war
in tiiiilin;; that a eiimiiinn lalxuir
put in charge of an elevator sliniil

instructed ; -i to the in.inner in «

it is to Im' iiperated. Hn niinn v. '.

(ISI)O) lis N. V. 4S!>. H L. 11. A. si

N. K. SIO.

(s) Oilier hiiistinri apiilinuf
Where the latch liy means of win
coal Imcket was closed ami o|)eni"l

const ruote.-i on the ?iieiititic piii:'

that a force pres-inu' such a coiitiii

perpendicularly a;rainst a resistiii;;

face has a tendency to hold it a:;,

the surface, it waa held that a cum



. ;)...-,] iMi'i Ti:i) kno\vi.i:ik;i; or risk. io51

..f :ii1J!'*liiij; of parts of macliiin'ry I >nl"l. /) ; tlic ai'tii.ii of <'i.ii('calod

liai-t^; if iniic.hiiicrv (siilnl. </, h, vi , n); cfrlaiii peculiar rc-iiltn or

iiiciilints ill till' iipiTatimi nf iiiai'liiiifrv (^nli.l. /;. in. ii. 7. a); tli(>

iiiiii!aisti()!i of u I'frtaiii kiml "f furl (sulid. z). 'I'iir ^allll• imir ..Imwa

'II

l.il«iiir I'oiilij not lio |irt'*iinii'il to kiimv

Ihi' ir^iill 'vliirh liii;!lit foll-iw if tlic

.ipiL'lc iiiadr liy tlir Lilcli with ilw >ur-

i.iif bi'iMim' slifrlilly i>lilii-<v /'< iiii.vi//-

r.niiii i'lnil ru. V. kcUii (ISlUl .'14 111.

If a siTvuiit is ini'x|»Tiriionl ami ijriio-

mil of the appriKiilit's to a iih' i I'on-

\rv(ir. ami ttw a|i|iari'iit ap|iriMiclii'^ to

till' «aiiie are siioh a'* art' liki'ly In h'ail

liini. on acronnt of hin im'X|iiiicni'i' ami
iLMiorafK'n. to uniliTtako to a-o-ml to the

iiMal r.invnyor in a n-rlain iiiaiimT, ami

till' (lanjriT of aspcmjin;.' to it in that

iiiaiiiii-r i-i not a|>|iaiTiit to him on ar

(Mint irf such i;;norami' ami ini'.\|><Ticmt'.

iiiiil till' inastiTs fiJii'iiian knows or oni;ht

lo know thi-si- facts, it is liis duty to iii-

.-.tiiict ami caution llic servant siilliricnt-

iy to ciiahli- him to coiii|irchcml the ilan-

;.'iTs. ami to a-ccnil to I lie coii\ryoi- siifc

ly hy the escriisc of piojMT care. Ft.

ifiii'ih nit Co. V. Slurtr (IS!i:)) 58 Ark.
liiS. 24 S. \V. lOll.

(f ) 4ir suction riiusrd h;/ tnoriiiij inn-

rhiiirrii.—The fact that a conslderalile

Miction is ]>ri>iliic(Nl hy a coolinj.' fan is

inc not readily as<'crtained e\ce|it l)y a

jiiT^in possessed of special knowl<'dj:i'.

ami a !» !•.:••>< who is liired merely to oil

Mich a fan should tlieief;Te Im' warned
nf the daiifrer to which he wiii !•' ex-

|io^il if he puts his arm in a place

«liere it will Im' atreclcd hy tlii' suction.

Snift i Co. V. 1-lW (IS'.Mi) (it; 111. .\pp.

fi.-|l.

Compare | 300, note 1, sulid. (q),
ill /'in.

(») Ihiilriiiilic vinchiiiin.—Whether a

iiii-tcr is ne;;li(.'ent in jilacinc a senant
ill work at a "hydraulic draw Ih'mh, '

wiilcMit iiwlriiciin;.' him as to the dilli-

ciilly ui inipos,iliility of evactly center-

in-.' the valves so as to entirely stop the

iih.liiiii of the piston, is a pic^lion for

tlie iiiiy in an action for injuries sus-

t.iiii'il iiy the servant, just alter he had
l"-iih uork. Iiy the motion of the piston

iifier it had appaiently Im'cii slop|i<'il.

/(•.r<;<.wn V. I'nilril Shtlrx I'idjiclilr Co.

(IS'iO) 2 App. Div. ,">:, 37 N. Y. Siipp.

l.".s.

I' I liiiri;i>rit I ittff tnttrhims. — 'I '-e

tizlileniii^' up of nuts on the L'eneralor

nf a rcfriiicratinjr machine witliout re-

di.Miij,' the pressure, when there is an

animonia pressure of aUiiit IJil pounds
which is incie.i-iii'j. i- a ilaii;.'cinii-i work
which a ciipeiiler employed a- .i u'encial

laliorer or h.indyiiian, hut uiilamiliar

witli and unin-'lriicli d a- to ilie danger
of the mode of o|H'rMtioii necc-~ary to

prcMrM' an ci|iial train on all parts ot

the ;.'eiierator, cannot ]« -et to do wilh-

out rcndcrini; the employer lialde to

him for injury le-ulliii;,' from an e\-

phwitin caused hy hi-* lack of -kill.

1/ 1/11)1 V. I. us Ami'lrs In ,( Cuhl Xturinic

Co. ( IHW,) 11-2 Cal. '244, ;i2 I.. K. A. .)24,

4» I'ac. 471.

( » > l'((sh pohs.— .\ servant in a
roundhouse, with a limited know lcd^;c of

iiiechanii-.il fon-i--. who w.i-i iiijiiieil hy

till- comini; toudhci of l«.v i'ii;.'ine-< as

a i-e->ult of the hreakini; of a defective

«lii-k wliicli wa- u-cd to apply the power
of one eiijiine to the other for the pur-

po-e of lllrnill^' the latter on ii tiirn-

tahh'. was not, as a matter of law.

charj.vahle with a eoniprehcn-ion of tlio

danger of o|M'ratinj.' the liiint:;ide in

this manner. .itiDoimlil v. CInniiio, St.

/'. .U. if- v. K. Co. tlM'.)) n .Minn. 430,

43 N. \V. 3S0. See. however, § 304. note

1, siilid. (\v > . (x), sw/ird.

(j-) I.itu-Dicii's siiurn.—.V "trimmer"
employc-d hy an electric company, who is

ine.\|«-rienced in clinihiiif; poles. i« not,

,;^ iiialler of law. char^ri'ilih' will, notice

of defects ill -j.iii- i'lirni-hed him for

that purpo-c. coii-i^liin; in tin' spurs 1h'-

iii!,' set at an improper aicrle to the

shank, ainl U'liij; made of soft material,

>ince the defect is not necessarily ob-

vious to an inc\|K'riiiiced person. In-

t1i*i»n ynturr^ cf- tlhnni}i'tthifj (lOS Co.

V. y.irshill (ISOS) '22 Ind. App. 121. 52

N. K. •2.12.

(;/) /" tonqs.— Ici^ tone's are simple

tooU. hut a court will not «ay. as a

matter of law. that an unskilled laborer

of ordiiiiiry intelli^'ence should have
known that they were defective in tliat

their points were too blunt to take a
secure mip of the ice. Sriilniinr V,

\orlhri„ /'. ,V. Co. (lSO.">i 111) Minn. 130,

(il N. \V. '112.

(?) yiirniii-rs.— .\ laliorer in a qimrry
is not allcctcil witli kiiowledi.i' that the

furnace oi liic enu'irie opeiaiini; the

hoi-^tini; ap|i.>ra»iis i- not -o lonstrueted
as to [.ri-vcnt the e-.ca|M' of live cinders,

which, by ali^dlting •.•a the blasting

I (I

;!l

i
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tluit it (Miiimf, lie <li cliiicil. iis ii iiijiltcr i,( |;i\v. tliiit sncli u scrvjiiii i

1h? tiiki'ii ti> lijivc iiinlcr-t(MMl till' n|icr.iliuii i.t' i^Tiiiiii iiici-li:ii

iiirwti under .-.pcciiil fiiciiiii-iiiiiccti («iil"l. v. /. ,(. /, »•
) ; ,,

piiwlcr. iiiiiy <'!iii-i' ail <'\|ilii-iiiii. ihniit
V. Itinsiliil, (1SS:1| 10 S.-. Si-,.. Cii,. 4lli

,4lil'>. Il."i!l.

All iii.\|ii'iiiiiir.l tiii'iiiiiii i-i mil pic-
-lllllnl 111 Uniiw tll:ll till' ll-r (if line allll

ilirly ciial niav imiisc \\h- llaiiiis In Imi.t
Inilll fliiiii I lie liiiiiniiil 'M' liiiiiacc. M is-

Htiuri. K. «f 7'. H. r,i. v. Wnlhrr (IS'.M;
|Vx. Civ. App. I 2ii S. U. ;il;t.

Tile ilaiiffiT that, if liio many stiaviii;;-!

are llini-l at niui' inln a linili-r fiiiiiaci-,

till' iliaft will Ih> ,1(111111(1. and the ira-*

fiiiincil liy roiiiliiistiiiii uill lie |iicvcnt<il

froiii passiii;; (ilV liy tlic rliiniiiry. Ilif

jnolialili- (•()iis<'(|iiciii'i' lit'ifi^ an cKplioion.
is iKit an obvidiis ii«k nor (iiic wliiili it

ran Ik> sai 1, ai a tnallcr of law. an incx-
IH-rii'iH'cd servant sIkhiIiI iindcrsfanil.

La I'lirliiiH- V. .hilly (IHllli) l(i7 .Ma.ss.

171). 4.'. N. E. S.t.

((ml l.hiif kilns.— It is Iho duty of
the priipriitiir cf a liiiic kiln to warn
an iii('.\p<riciic(il laluncr wlio is set to
work on tlic top of llic kiln as to tlii'

ilan^rcr of fallin;.' into Ilic lirr wlicn tlic

stone at tlie liU'^e is removed, ami tlie

nia-^s aliiive eon^eipienl ly sulfides.
I'm ill III kI v. .IuIiiikuii ilSs'lii ."lO Mieli.

70. 4.-> Am. I!rp. is. 1.-, N. \V. 107.

ilih) .Xrliun iif iiniiiliiliiiii mi nirioiif
•iiihsliiiiii s.

—
'I'lie diiiiLrer iiiiiileiit to n

IMi,itl(iii iindiT a (HMpeiiiliciilnr liank of
^'lavil wliieli is lialile to fall at any liio-

iiieiit is not. as matter of law. apinrent
to an inevjieriineed lalmrer. Itnhi v.

hill (11101 I lOii l«i. 170, ;!0 .><,). 2.-,4

(servant slioiild liave 1 n M.irni'dl.

One eiiiploveil to (i|iei:ite and oil tlio

mailiinen of a steam shovel ii-nl to re-

move shale from an eniliaiikiiiiiit is not.
.T» a matter of law. ehar^iMlile with
knowled'je of the ilaiii.'er of the filling.'

of a bank of elay hIkivc the shale, where
he is iiiiNperieiueil in the work of ex-
cavation, ami has notliimr to ilo willi

the removMl of Die day to nrcvcnt its

falling. Alton I'niiiin. Uhhi. (f l-'h-r

llrirl.- rn. v. IliiiUiiti (IS'IHI )7(i 111. -^70.

.'i2 \. K. iM. AlliriiiiiiK (1S117) 74 111.

App. (il2.

.\ complaint is not (leniiiir:ilih> which
allc'.fs that the defendant's m'.'ciiI. in tlic

c.xerci,e of the aiithoiilv ifiTicd upon
him. ordered the phiintiir. witlmut
warnin'.', into a place known to siioli

ai^'cnt to tic one of cxtraonlinary datcrcr,

hy direct in;: him to excavate earth from
an eiiibunknient which, bv reason of its

liliil

iiiiposjlion. was iiiiii,iially Ilk. I

ia\c in, and that tlie plaint ill', hy i.

of his ine\pci i(>iicc. was not aiv n
the (laiiL;cr to uhicli lie wa- exp.iM
iiliderlakiii..; tlic wnik. 'Ilium /i^,,

CliiiiiiK; M. ,(- .S7. /'. /,'. l-i,.
( Isx

McCiary. (i2!l. 14 Fed. .->ii4. Tlir ,

-aid: "It is true thit. oi.liii

c\ery pel -1111 of 111.mire year, :i:;,|

moll iiitidll;;ciice i, lioiimi to t.iki- ii

of the law of yiavilation. aihl i,

slimed to lie aware of the d iii._>i i

earth in an eniliaiiknicnt. when m
mined, will cave in and fill. Itiii

amemlcil coiiiplaiiit a\crs that llic

licillar eiiihaiiknieiit at which ( lU, ii

emploud was peciiliaily and iiim-i

daii;;eroiis by reason of the i haiaili
the earth, and that this peculiar ain
Iraordinaiy dan.iier was known In (

naiiLih, and was not coniiminicatei
(tUcn.

.\i\ inexiM'ricnci'd woikman was
as a matter of law, ;;iiilty of ne^rll:;

coiitiiliiilin;.' to bis injuries fnuii
;:i\iii;; v\a.\ of the side (if a ditch u
he WIS (liL'u'in:; aloiiir-ide a heavy
her. through the wciuht of such tin
where he did nut in fact see the ,

;.'er. and dii;; tlie dilcli at the pi,

place marked out for it. Ti.ins ,|

U. I'll. V. I'll iirh ( IfC.I.!; Tex. (iv. .\

U'J S. \V. Sliti.

.\ servant unfamiliar witli the v

of c\cii\aliiiv' tunnels is not 1 n.

know that wlie'i soil is satiiiatcl \

\\.lter it Ills le,s c(i)ic-.ive povvci i

when it is drv. (liiinhi/ v. /.'./)„',

(1S1I4) .-.S M.i'. .\pp. l!i_> (aniitl.ci

iiielit wliicli (iper.ilcd in the -rn i

favor was that be was workiiiLT in

dark, and therefore liad no oppoitiiiii

tor oliscrvalioii i

.

It eaiiiiot 1m' li(ld. as tiiatter of I

that the extent of the colii-.i\e pmu
the soil, counteract iiii: the opeiali>'i

;.'ravltation on the -ides df a tunnel,
the m.inner in wliiili that colic-ivc |i

er is airccted by the sitniation .if

soil with water, were facts con-tnicl
ly known to a servant who had m
liceil en;.'a;;(il in the excavation of (

Old-. — e-|H'eiall.v when the place n!

he worked was so d iik a- not to ad
of anv careful oli-"r\ ition. (hii,ii. i.

Ilniiiliiirl.- I|S!I4) ."iH Mo. .\pp'. In.'.

.\ mason's helper who has never 1:

cn^a^ed in excavatiii" wiirk is not.
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j.crtaiiiinir to the llioory mid pi'Mctifc of oiiiriii.Triii;.' or imrhnn-

icil couMnictioii (.-iiImI. n. s. .v. // ) ; or .•.•rliiiii |in.i.<rtii's of motiils

(sub.l. //. 'J'J):
or the .•liniiiciil |.ro|M>rli«s of smIisImikts iiiKii.Kd u»

iiiMltcr of l;i\v. (•Iini;,'cal)lc witli kiniwl-

,.!-, nf lln' ri^k of tt»' siil.'H „( a Iniiili

.i.ll;lll'in^' l>y ICil-oll of tlir wrakrllill}.'

, 111 it of I 111' « liter Hliirli liiol Ipi'i'ii vim-

niii" into it, I iiiti \. Ciissitlji { P'lll )

1i;.-,'n. Y. .•.s4. r>:i I.. 1!. A. s;;. .vi N, i:.

:ill. AHirtiiiii^' (IS'.iHi :t!l Apii. Div. ti41,

,-,7 N. Y. Supp. 11:1s.

So' illso ri. ir<ii/m V. Chrislir (IHOI)

l.-.Ci hill. 172. .>'•• N. K. ;»H.-). MS ^tatl•ll in

S
;!!I4, iHito 1. suliil. Iiiiu. siiimi.

An ini'X|iriii'ni<il ininir who h;\* ro-

riivcil no wiiriiinj: i« not I'liar^Tiitili'. at

a niatliT of law, with a <oni|in'hrn--ion

of till' ilaiiyiT tliat an iivi'rh.inj.'in;.' roik

in a tiinni'l inav fall. Ihinliii v. C'lli-

Inniiii nriilgr Jc'Viiiuslr. Co. (18(1!)) 127

(ill. Jlii, 47 I.. I!. .'.. ''''.'7. -V.i I'ar. .'>77.

Whih' I'ViTV ordinarily inti-lliyint man
iiiii-t 1m' 1iiIi"1 to know that I'artli will

full if iinih'rniiiii'il. an ini'spi'iiiincil ki-

iKiriT may not rcailily iiniliTstaml liow

fur lir can fio with roiiiparativi' safrty

ttlu'n ri'niovin^' tlir lowi-r layiT'* of :i

stoni- wall. l\'«// V. (.T.iif VorZ/io-ii A*.

f'l). (1S!»S) 72 Minn. 4:!."i. 73 N. \V. 7(l2

(ili«lin;.'iiisliin^' the "(iiavil Pit" lasc*.

8 304. noti- 1. >iit"l. !>a).

The questions of an employer's ne^rli

>;iiiep anil liis einplovie's a-similit ion of

ri-k are for the jury in an ailion

a;.'ainst the former to leiiuer for the lat

tir's ileath. eaiisiil liy lieiii'.' snlToi-.iti'.l

liy hran falling,' on him in n bin in whiih

h'e was sliovelini; the liran away fmiii

the siilos anil towards an a|H'rtiire in

the iinler. tliroii;:h whieh it ran. where

the hin was dark, and the eiiiidoyee was

not warned of the danizer and ri-k inei

iliiit to (joiiifl into a hin for that piii-

|.ii-(.. fully known hy the foreman under

whose direetion he was workinL'. Imt not

open and patent or ordinarily di-eern

ihle hv tlie use of one's senses, although

a iiioviihle lif.'ht applianee was fin-

iii-liid. to 1h' oarrieil into the hin. if tlie

employee had never si'en it in use. and

did iiot know what was neeesiary in

oViler to make it availahle. I.iiiiil v.

t\-,,„./,r„r/;i (ISilOt 7.5 Minn. ."lOl. 7H X.

W. si.

The removal of the contents of a liar

rel alnive whieh are piled three tiers of

l.airels. eaeh weii;hin}; :tOO to 4(11)

ii.niirU. is niit ;ui oidiiiary incide'it in

the work of .1 lahorer eniliif-'ed to pile

h,riel-iiia pork pie!;!'"..' e-l:i'i'i 'ii";"t •

nor u the risk of a collapse of the pile

owin).' to the weakeiiiie.' of the emptied

hariel and the -preadinfi of the tier in

which it is plaied. palnit to smh a

l.ihorer. where his e'<|Krieiicc i- liniild

to a few wii'ks of work. I.itihiu We V. .(• /..

V. Sili'Tiiniii llS'.l2i .It) 111. .\pp. '-••.

Allirmeil in (lH!i:ti I4(i 111. .'pH, ;14 N.

K. SOI.

.\ common lahorer. alllioii;.'h eliarsr-

able with know lcd'.;e of the operation of

the force of ^T.ivilil ion under ordin.iry

( ireutuslaiKTi. cannot Ik' said, as a mat-

ter of law, to under-t.ind tlie ri-k in. i-

dent to unloadini,' fiom a car hy the

roller method a stone several tons in

wi'i;.'lit. U hither the stone under such

cii.iunstanns will caii-e the car to tip

up would depend larply upon certain

conditions,— siich uh the piuj;e of the

Ir.ick. the width of the pl.itfonii. ' lin

weight of the ear, and the stone it-df,

and tlie like. The ilan;;cr. thcufori'. i.»

not ohvioiis, lliiiiiiiix v. M issuKri I'. It.

ri,. I IS'.ID) 4:t Mo. App. .'>47.

((() IhiKdliuii iif hifiiii (ilijirtf.—
(See also preceding' siih I. ml fuum. ami

suM, (ee) inim.) To recpiirp a f;an^' of

men to raiiL'e IhemscKes in line aloiiL' a

train of inovini.' cars, and pick up from

the ^'loiind and throw on a car rails

weiL'hin'_' from 1101) to 7110 pounds each,

ninnin;,' from one to another fast

eiioUL'h to In' in position as the tram
pa-s<s,—e.spi'<'ially without notifyiii;; a

new and incxpei icnccd man of the jireat

hazard of the work, is ne^;li;.i'nep.

i;ih„.r V. Mirhiu'ii, r. It. To. (
1S!I2| !>.T

Mill), :!(;:!, 17 L. I{. A. ti.'iii, 5,'J \. W.
:i;i7.

It <annot Ite said, an a matter of law,

that an eiitirelv iiievpeiiciiced man re-

Ivin;,', as he has a ri:.'ht to do. upon tlip

a"s-umption that the master knows his

dutv to his employei's and will fulfil it

properly, is clia rjcahle, on the day he

lic'.'iMs work, with the knowled^'e that

the method adopteil liy his forenian for

removins; rails from a hrid^'e is not a

rcasonahlv safe one. Itoiniil v. <.'"/-

r,.s/o». 11. rf .V. .1. If. <". (ISll.-.l HI)

lex. 72, ;!:! S. \\ .
;i:(4, Heversinu lISO.i;

Ti\' Civ. App.l 31 S. W. ,">2."> (removal

from a railroad lirid-re of iron rails 20

feet loPL'. weitrhin^' 4(M( pounds, wa- !«•-

in'r elicited hy four persons ciirryinft the

-ami'. -Icppiii;.' fimn lie to licl.

Wl'itl'cr t!ie rai-iier of an imiHonsp

iron smokestack, and placiiii,' it in j)o»i-

':
I

I !



'I i

i;;

10.-14 iMASTKU .\NU SKIIN WT. [CIIA

bo used as oxplosivrs. and llu^ (•on«liti(iii> ninlfr wliidi othrr siil.~i

not. (Ic.^ipicd for such ii.-*c nmv jifiKluco an r.vplusi.pn (snl)d. hh. ,

or till- poisonons prujK'rtiis of tlio fiiincs arisinj; finni wrtaii

tion on a l«is« incpiircd for it, li an
oiMTiilioii wliioh n'i|iiii(-i »uch «|M'ciiil

(•kill or kii(r«li>il;;e tliiit n mTViUit pre-
yioii«ly <'iii|ilovcil n.s n li!;ii>k»iiiilli. «lio
i* ciillcil ii|Hin to im»ist in |>iilliiit,' ii|iiin

the M[ic of llip hoisliny ii|i|>iiniiii'<, i*

cntilli'il to iiislriii'lionH n» to tin- (iun^'i-rt

<if llic uork. is a i|iii'M(iiin for th«' jiir}-.

CiDixdIiiliiliil r,,nl I'll. V. Iliuniii (ISlKli
14(i III. tlU. .1,) N'. K. Hi2. Allirniinu
(1«!II) 4« III. App. 115.
A roiiiniun IuImiici' »1io i* miislintf iu

hoistih)! u lioilcr wliich in Ih-imj; rriiiovvil
i« not <hiir>.'cnl(lo, a.^ a nuittt-r of liiw,

with llic duty of ini|uirini; wlii-tlicr the
inunniT in which it \n lifli-d und sum-
taincd is safe or not. Chinnin Kilinim
Co. V Morin (IIKIO) Is.", III. .-,7|, .-,; N.
K. 773, AlIirniinL' (IH!i») Sij III. App.
152.

'

'

Thn i>ossil.ili(y that a plank 2J
inchi's thick, wliich is held in a liori-

srnnlal position with om- end on a wafion
liod, so that a hoavy liarnd may lio rolled
on to it, preparatory to its lieinf; <;radM-
ally depressed for the purpose of male-
ill}; an incline plane alon^' which to low-
er the barrel to the ^'roiind. may be
pushed back by the movement of the
ba- ] no far as to drop from the w.i;;(in

together with the linrnl. and thus in-

jure the workman who is holdin;; the
plank, is not an open and trlarin;,' peril
which is obvious to an ordinarily pru-
dent person. HihiiI v. Amnicnn Car
Co. I ]H<.i:) 72 Mo. App. .-)S;t.

A servant iinaccu-lomed to such work
is not, as matter of law. ohar«<vible with
knowledjrc of the fact that it is iin-afe
to handle piles with crovsbars and pinch-
bars. .Inilir.iiin v. Illinnin C. I{ fo
(isiio) inn Iowa, 021, .SO \. \v. r>ei.

(i/(/l Oiiiriiliiin iif iiiinilfiloiu.H.—The
danfier that the end of an iron bar on
a firindstone on which it was lM'in<;

trimmed would be cau^'lit and turned
down, and so brin}.' the other i(i and
the hand which w.is holilirifr it af;aiiist

the stone, was dis'iiicd an apparent ruie

to an employee who had Itccn enijapd in
the factory as a common laborer for
eifrhteen months, and was iniured the
first day after he was transferred to the
worh of operating the grindstone.
Mrti

. \. Pfnin.siiliir <'iir Ci). (l.S.SIl) 7ti

Mich. 9-1, -(2 X. \V. liirs.

(ee) Siisliiiiiiini slrrniilh nf mnlrrinh.— (See also siibd. (d), (e), supra.)

The dantter that a shed may fall

to the weiL'hl of tli'lirin and'sUHu
is allowisj to remain upon thi.

i

not one of ttiosi' which are deeri..
rtilhin conuiKUi observation, ./,

V. first \,il. Hunk (IMIII) 711 W i

tH .\. \\. 71J.

.\n ordinary laUirer employ4i|
a fiiutiilry. who, umlcr the diV. ri

the superiiitriident. cliiidi.il ii|

plank Iti fi'et alxiVK ground, for ili

pose of lifting; uu iron tjink by in.

tuckle«, th« lieuui supportim;
broke as he iiulled upon the rii|»'.

iu(.' the tackle to fall, strikim
throwing' him to the round, is no
inaft4-r of law, chaipMble with an
eiation of tlie risk, where the e\i.|f

that he h.id had no evpiTicncc
woubl enable him to form an iipin

to the weight of the lank to be
the resistance it woiil I einoiuilii
the pressure of the soil amuiKl i

the »tr<>n;.'th of tiic l>eam. Ii.i

llialnitrs v. Culliir (|S!I7| 7.-> III

1!)4.

(ff) IiiiihiVili! of trim and \h
Ihriiir off .s/)/i(i/i I-.V nhni stnirl.

i|an;,'er that chips miylit lly olT f

ste<d ehlsel with a battered' heail.

was U-iii),' Us<d to cut a r.iil. «:i-

to be apprecliited bv a trackriLi
Fiirili/ii- V. Slufjiiiil (']H<.y.\) :,: \,l<

22 .S. \\. Itll. The extent of -cr
i'X|»Tienie W.IS not refi'rred to I

may probably la- inferred that li.

U'cii enna>;cd for some time iu tin-

The risk of beiiif; injured by :i

breakiiu; from a |)iece of iron pip.

the plaiii'iir was hobiimr airiiii-

hcad of a liolt to receive the blow- .

hammer by whicli the Udt »m.
driven was held not to lie, as m;iii

law, obvious to bilii. where the w.nl
new to him. and there was no .|

fvidenee to show that he kniw tlii

iron pi|«^ was more biitlle and li.!

break than met.iK oidiji.irilv n-

Ihat be had seen any part of il I

.ind lly liefore he -is injured /

/.'/./ V, rihriinl /'.

MasH. 1,-)1, ,-|H \. I

The dan;;er that
from a claw bar why
batteiTil at the edL'es

a ma'ter of law. to a
section ean'.'. Iluulh

(
l!IIHI

..1

liver may I

.1 is eraikrd
is not iilix i<

.

niere lalmi. :

/. .lie Liiii Co. (IS'.tS) 7(i Mo. .\|,|i
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•itiiiiri-r* (siiliil. iiti); 111- tlir iliin;;<'i's iin'iil<iii to Uif tiiiii-nii-sion i»t

(•li<'iricit\ (siiImI. o(*).

A.S rc^nrils tlm cases in wliicli llio servant's niiniinlniisii>n "f tin-

A vcrilift liiiilini; I lie niipl'iviT (juilly

of iiij;li«i'liii> in Iiiil iii-.tnir(iii» a nirv-

niii its to the diiiivtil" "( lioliliii;.' led hot

rmt-i wliili- tlirv »ri' lii'iii« liainiinrnl

iiilii IniiliT-. will Im- ii|iIiiIi1 «Iicii' tin'

,\i(lrlirc ItliiU til -linw tliiit he ««« iyiHi-

r.iiil uf tile iliiii>.'c T- lit' the work. Mini-

,u;h v. Ihiil'in I iM'.Hi) it A|.|.. Div. !IS,

41 N. V. Sii|i|i. Nli (|)ori|oti of livcl

linikr otr iinil fiitcntl scivaiif- I'Vf).

(i;i;) t:tiislic /<ni;>. rMi V uf i o/./i> i-

,,,>, _lt caiiTiol In- |(n>>iiimil. as a mat-

Ur ci( law, that the ilaii).'i'i from tlic slid

,lcn recoil of u trolley wire » lien it is

rut is known t" an iniAperieiieed man in

Miih a f^'lise that his em|>loyer is fret-

fioiii nenli(:en(V in fiiliie.' lo inform

hiiM as to the prolMT manner of eiittiii'.'

anil removiin: the wire. W'nil.ir v. /.'(Ar

N/ii,.i if .1/. S. U. <•(,. (IS'.t:.) 104 Mieh.

iKlli. '.> S. \V. lllMi.

ihh) /.'.r/i/ijiiir.s. M.W of.— In a case

where the servant injured liv an explo-

-inn in a mine was a|i|iareiilly an iins

|iiriiiiied lalHirer. as he had lieeii hind
til work either in the mine or on the

iliini|is. it was held |)io|H'r to in-tnnl

the jiiiy that it is the eiii|iloyer's duly.

Ufiire "using a highly dangerous explo-

sive, to iiseertain iiiiil niaki' known to

his emiilovees the dangers to lie reason-

iihlv iippiidieniU'd from it-^ use. H,rllin

Ziii' Co. V. .1/iir/in ( 18115) 'JI! Va. TIU.

i\l S. !•:. Hii!).

N'l-gligenrp i» prediealile of thp fail-

ure to notify a workman who is not a

iiiiiiii and knows nothing alioiit dyna-

iiu;" or other explosives, of the danger

111.:! ilynauiite may expliKle from r.ver-

iii;iti;ivr or Ir-im the jarring pioduied by

iii:ii l.inerv. \ltilhir v. ItiH^lnn (ISD.'il

1.,.; I'. S. I'.'.ll. :t'.t I... «l. 41)4. 15 Slip.

t't. Hep. 4(;4.

>.e;.'liL'eiH.' is a warrantalde inference

vliiie a III. in not employed to perform
I lilt I'artii-.ilar service was ordered.

Miiliniit iiisiriietions. to warm a ipian-

ti'v of dynamite, and was injined hy
I lie evplosion. I.nfnltln V. ,Vfir V'^lh if-

l(? r. ir-ifrr <'i>. (ISIKM .')."> Iliiii. !.')2.

8 \. V. Siipp. 717.

Wl'ire the phiintifT's work in stono

qiiiirries had consisted in iemo\iiig the

stiiiie after a lilast had Inen made, and
he li:\d no knowledge that a blow or a

>Iiiik wiiiild cailsi' ilynamite to cvplode,

lie iinnot lie held tn lie guilty of con

trilmtory negligoiico, as a mailer of law,

in not going l<> a sale distance while it

hole ill which there «as an iiiidis

chaiged charge of iluiaiiiilc was liciilg

iiiiloadiil Willi an iioii spiniii. The risk

of an cxplo-ion. under Mich circuni

stances, was nol oUvimis to a person of

ordili.iry inlclliyciiic liasing litlle ex-

pel iciice With ilwianiite. linninlilt v.

I.iiiif (llMll) 17i; Mass. .((i,"i, ,'i!t X. K.

4.-. I.

.\ workman who has Imhii fiii|iloye<l

for u few Wicks as a shii\clcr at a mine

is not cliargcalile. as iiialter of law.

with knowledge of the fact tli;it dyiiii

mite liecoiiies extra ha/aidoiis if it is

exposed to the weather for a con-ider-

.ihle piiiiid I here two months). l/i/r-

/i< ri; V. Itiilhiiit})!- A S. Min. .t Undir-

luii Cn. (IIMII) >:, Wash. :Hi4, ti.'p I'ac.

.i:t!i I ilynamite was struck liy a fellow

.scr\anl and exploded I

.

A commoii hiliorer who liaM had no rx-

periellie ill or knowledge of the ll-e or

diiiigcr of explo-iMs empliiM'd for loos

ening lio/cn gioiind which is to 1h' ex-

cavalcil for the loadlK'd of a railroad

is entitled to assume that the lepre

seiitative of his employer will not put

him to work with a pick in a place

where a blast lla^. lieeii set oil', wilhout

taking proper precautions to guard
against the con.seipieiices of a part of

the blast iH'iiig left unexploded. and
warning lii:ii of the danger to Ix- appre-

hciiiled friiiii this source. Iliiikr v. .in-

./r ,.so,i ( ls;i,-,) l(i C. C. A. 442. :U V. S.

.\pp. \M. i'i!> Fed. H14. ilistingiiisliing

l/iii/iiii/iofi.v V. Lundin ( lS!i:i) 7 C. C. A.

.S44. Ill I . S. App. 2I.'>, .'.S Ft'il. r,-2-t,

and I'liiiiiih'in v. /.'(.s^iii l{. fn. (IS1I2)

.Vl -Minn. 2-1. 52 X. W. 224. where the

injiired servants were expericnceil and
hired for ami engaged in the use of

the explosives.

(I'l I', ijiliitirr ii'isis.—A servant who
liad begun work as assistant stillman

about two months Ix'foic he vva< killed

by an explo-ion of the gas which issued

fioiii the manhole of a relining still

when the emer was removed was held

not to be. as matter of law, chargertble

'.villi notice of the danger, litinnon v.

I.utz (tsii.li 1.">S I'a. Itili. 27 Atl. 8110.

(/y) /.'.//.'i.wiiH.? I'siilliiiii from xliuin

tiriii I'ltitl .'».'/ Inilttil tnctnls.— (See also

§ :ili7. note I. siiiiii. I 111. infill.) A
master is not. as matter of law. free

from negligence in omitting to in"«(Tiiet

!
.
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riskH !iriMiii;r frum ilio iit'timi of univiintioii ( •nl«l. /''- ) wii- In

a i|iu>lii.|i f'T tin- jiirv, it i^ clciir i.liiii. in *nu[f iii-tiii s, tin

coritlitiiiiis iiiVMlvcil tiirni-li an ai|(i|niif«' (iiHinhiiiiiiirj; < l<ii

a ••iiiniiiiiii Iiiliiinr iim to llic iluiiLTcr iiliiiiililT'-. iiiloljti- «ii« rii;!ij

wlirili .iri^i-i ii'ui till' <\|i;ih-hi' fiiiii' llic in|iit\ hm« »iiiri nil iim
cif -Iriiii u'l'iicijt.'.l li\ till' t.ill lit iii'fll ti •iiiliii.in iili-iiuiti'iii. iiimI i',i|imI

li'Jiil ll|>ii'l .1 -hill iif lev Sniilh \. /'. M jl'L' lllrii-iiri<l illlil jll(li;r(l iif li

iiisiihn r,ir ll,i,/..i (isstli III) Mitli. iiu -|ic.i.il kiici»li'ilp iir iii-li^

.itll. •_•: N \V (KiJ. ||„, |,,,.|Mi..-; illl.l llic otll.l 1

Till' fact tint niiillrn ixiii will i'\|iliiil(' cliniai tii. with imlliiiit.' wliiili

if It i- Ini.iivlit iiilii iniii.Hl «iili ni-t -nil 111. I nihil i-li»i,l In tin-

ix not nllc \llii, h nil) In' il|i|.ri rl.lli>,l iml llliill.tMliti'il In ;;i»i' Wiiini
Mitliiiiil -mill' -lii'iitilH- >kill iiii'l -ptriiil |n-iiir' nr <ii;;L'i'«t iiii'iiii-< of
klmw li'il'jr 'llic i'iii|ili>\i r\ iicyli;.'! lire it, 'I ln' linir iii iiiiM whilr i

i-> tlii'ii'fiiii' for fill' jitiy. wlirir ;> -civ p. lit liinl »iiiik iln.vii iniwidii il.

.'int ill J fniiiiii|\, atii'i' iiiilt a fi'vv :l iVit. iiia,\ U- iiilii tlir I'iiilli.

Hiik<' rxpc'i iiiiii', WHS iirili'irl tn |Hiiir liiiiliil ,iliii\i' till' iiiifarr, iiiiil

IMhIIi'II lllilill illlil iiiiiIiIh wlliili Hill- Mr In tliii-^' cii^mmi'iI ill llll

ni>t,V. Iillt ua-i lint illfnillliil tliat tlll' llllirll. It wa~ l iillilllnll kllnwl'

ilii'tal wliili' ill that ciiiiililinii »iiiil.| rx |ir-iiaMi' liy im \|> i ii iiii'il a< «•

|ilnili' ii|uiii cniiiiii'.' iiitii (lint III Willi I'l I ii nil .1 iMi-nii-. that, if till' i|

rll>f. Hull V. I nihil Sluhs Ifiiihiih.r ii|irll rhl lli'',\ ll|i In I llr IIH'IIimI

rti. (nilllll .-)'i App, Div. '.Ml, lit N. \. Iinlt.nil I., mi; Im'Ic.w till' Inwi.l r

Siipp. 111(12. piiiiit III llll' l^.il. till' irnii W..1I

Till' r\p|i'»l\i' |Kiwi>r of hilt -lau' wln'ii iliatrlv llini iinn ami alnny tin

last iiiln wati-r io tint proiiiiiiil In In' lliii-> iiiipii illiii; tlin^i' wliii -lim
rniiipii'lH'inli'il liy an iiiilinaiy wnikiiiaii tliiii' at tlir liiiii'. This \va-
witliiiiit •<|M'i'ial Iraiiiiiii; nr I'Vpiiii'iiii'. ami iiiinli^iiiii'il ilaii(.'i'r. « li

Mrliiiiiiiii V. /." I'liilii Minimi ,(• ,s',ii II -ni';;lit to Ih' ;,mi.i kIiiI iit:aiii-l

iiiV '". (iHS'.'i :t MiK'rafV. .'111!. !• I'lil inv a wall nf lartli iM'tiMiii tli

SlU, 'llll till' Imil,' nf finlli S In I

Cniiiliaii' hmin V. \ ir/in.v i iiiminil thick, llll' pill piKi' ln'in^' tii liic

«'(!.
( mill I .-)!! App. Div. 7:i. (i!t N \ ' i- wall hy picniiiy it willi

.^iipp. 4i. wlii'ic till' Hiiiiii' iliicliiiic .ii'iii* Illl.l liar after the lalmiiTu lial

til hi' taken fnr 'jrraiitiil. Iii'iiili. Of iiich a paliiil ilaiii.

It jx rniM'i'ilcil that i'\cn an elm .itid wa'< im iliitv iin llic ilcfciiiliiil

man wmiM imt In- a«aii' nf llic il iii^'cr the emplinccs waiiiiiin. riic m
<if in i'\|iln-iiii, fi. T,i til,. I'niitacl (if »la;.' i.rn-c fnuii the fact, snppniii
with water nr ice I'lhirli v. I.nl.r Nil- tciiilciii y of llic eviilenee hei.

piiiiir Siiiilliiiii I'll. i|i|lllll I'i;! Mieli. 'iMiil' nf irnti. Iipnii Uin^" piiiiiti

4IM1. IS I., l!. A. I14!l. s_> \. W. >;<} haviii;; its shell lunken. I.iii

The ilaii';er nf piitliiii.' ilamp Icailcn llirows cut mnlleii metal in ,i

finis-, into a kettle nf innlleii leail i^*
timis—•expln.lcs.' as Miine nf

nnt. iir^ a matter of law, iili\i(ii|s In n ^tati.l as In this one, tlinii^h I

servant w lin has nieielv lieen enu'a^'e.l ""* '*"''' •" '"' '"'M't i""' i"'"

'

fnr three miiiilhs in iii'eltiii..' h'a.l and "•'"'*. '" "H' peril—the .1;

ilippln- it niit nf tlic k.ttle. ami win. ""' ">'"- ''"'"''" ""':-''-"l"

has never si'cn aiiv (linss nieltcl .liiriii- ""7," ""'
,

'""iI'l'Mciatcl ,.

that i.rind. I{,;l,'ii„,„l v. Iliill.r i IS!I7)
""' f'"<'7' ,'l"' i"cv|'cnenc.'.| w.

i.'ii \i -ii'- I V I.- Min kiiiiw iiiiMiini; hy II mtci-.

w;!' ,"• / . „ "•"-'- It "as a slate nf thin..
(/./,) hriiliixlims of „ii,ss., of iiuillr,,

„.„„,,| „,„ ^,,|,,^,,^^ j,^^.„ ,_, ,,,_
mrM/.-.. Ilie tendency of a "hnil of

,,-,.„,i„„ „„,, „, „,,)„,, ,,^ ,„„
niiillcn inin to eNplmh' when piiiieiiircd ,.„„„.,„,, k„„u h'd-o In iM'in;.' r
is one which is latent as In an iiie\-

j,, |,..r;iid tn it
"

IM'rienci"! per-nn. Ilolliiinl v. Tinnis.iii-
, // ) /;.,/,/„,,,„„., runmil lui

Conl.l.A ll.l'o. (ISIIII) III Ala.44t. I'.' /,„•/ i,f „„,,, uilh iiolii.^nn..

Ti. U. A -I'-^-l. S i^n .-.'i» 'rhe cniiit said: iji,. ,|:iM^r,.r of I hrii.'. in;.' water I

"The eviilenee tended, in >sillle deirlee. siiim is lint preslinieij to lie k

In -hnw twii ilislinet elenicllls of claliy^cr pel^inis lint pn^ve.x'il nf expel

ilK'ideiit to till' work iijioii which tlip ed;'c is appaienlly taken for irr
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ri'il iirii ri
'

llthl i'.i|imI II \\ I.

I,LT(| l.f I.V , ,1,

iir iii-ii 'I. I (..I
.

IC Otlli'l I I'. M
hi; »l>i> li " >'

I

l>V till' <f -l,|!!

ill' Wiirmiij I
;-

IIH-IIIK o( ,H,i|!|';

tl «lli!r II- 1.

i.M-i.l.T.ii.iv :

llir Ciii III. y ].\

tU'V, 1111)1 W.iv |.

I ill ciiiiiiL' 1

nil kiiii« !• is'\ I

iin-il im «rll ,1- , V

t. if till' <li!. Ii ,M.

r mii'MikI Hi .-- I'.

1' loHl'.l l'-I|'r- ii,

llMII \MM|I.|
J ..I

aliiiiy 111.' ii.t,

wIlll Hllntlj.l I.,
i

"Ilis \M1- II j.

ii;rr. will' i|
li

iii.'iiiii-l I'l I'

i

N'tWCI'II thr tlrt.

Ml S III 1.' II,!-.

m:; to liK'.ik 'I'll

.' it Willi ,1 !...

iin'1's liii'l l.f t

Ill-Ill ihiii-. I lli.r

ili'friiil.iiit Ii. :i

r. Till' "tl" I i'li

Nll|l|liiltr I l\ .

I'lll'l' Ill'I.'. Ili.ll '

in;; |iiiiii'tiii.'.| .I'll

ikrii. Idii-U .11

icml in Mil 111'

'•mill' of \utf.

—

tlioii^'li liii- ''

llllll ilKli'l ilMl. '

11— till' .l.iii'.'.r

li--n'siill iiii' fi'

'

'I'iiiti'il ..'ii.liii"'-

rii'iu'i'il 111. Ill u.i:i

r I'M-n-i i 'i-

c of tllilr_'- "'
:

I'lf to lli- ...'!:.

!l llO I'.'.lM ."

.\ iM'iii'' i'l-hii t'

iii.-li ti> ih-iili.'ii'-ii li

liii'li arc I'iii'il ill

..n >( t!ic cilx'- ill « liii'li ih

ii'i'l-i..li< li'i'lii ll li. I

I, null I. -uImI.

i(> ii|i|i...it|. I !Vii'(.

I 'M I. Sinn

-VV\ .lilt W.'l- 111 iWi .1 III ri'i'i

;ill I'MlMlllia

i\ir III ^iiii.

t.f tlif iili.-iciii t' iliis I'll I nil li'i'-. it cMri'iiii Iv ilillii'iili, if nut

// ;/ V. \hii'i itiuHx n
h'l,

I
1411 Mo 4.i:l. II S. W. !Mit.

!< ji. ill. Ill : nil .1 II.

I

llil'li' i-

11, .11, nil.' III. .1 lll.'i'li'lH.

. I /,',l/./|>.v.O(l^ I

'

' II .1/.,' II nil /,!

ll Itll Ihi klll.ll III' |.|.,| '. Ill 1.1' l.'.IIIM'.l. Ill ll

.\ III I IIIIMll Willi lliiliri' of till' l.lllil .1.111

ii|ili.W'.| ii« iiii ;i-li will'. Ill- ill nil iiii. Niiiliir i> llu'ir iiiiulii.^. In ilr

.1;:

II..I' i< llol I'llill;;! iilill' Hilll .'lll|.|o\ lli.'llt of 11 I'.iMiMl.'l l.lli

|ir.--ii|'|.o>4 « tiny mii'iI ihr k• f till' filit tlial tl

if >ii<l'li'iiiv liiiiiiii'' 11 •III- IIII III -mil
.iti'i IIII 11 liiiiiiiii'.' I iiil'linv ill

i« II liiryi' iiiiiiiiiiil of ..'11

a kiiinv li'ili-'i' of till

I Mi.il

I I I'-T.

ilhlv In il.iiiyin I'Mil.

lili ..I aiiiU. or llial |iiii-.iii.iiiH fn
Vill llkl l\ I.I III' |,\ll|tl'<| ill

|ii..|., 1 111 ,*

:l ll Co. v I'liilxi I, I |!IIMI| !l K.ipi,

I" tlii.'ii

.1 III, mill. H I III II '^

\u\: .•!li:l. Ill I'i .'III.

I iiili ii' ai I.I I- 11-.' I

;

,| t"! Iliat ii'a-oii. till' l.uv .1. .1

ii't- iiiiri'

minis /.*.,

, III

If .III

I'll -^iiiiii' llial -II. ll lalmi III., 1 !.

I"
\slli'(lirr i'i'll,lill \i I. altliollL'll -ll

a IT .11- if iiilialii! it I 1,1 l„ iln

I 1.1' that Ihi' iliiiL'i'r of <'\|"-iii.' to of .liaii t.i l.i n/oli, nmy I

,111 |. so o.'irll 11 11,1 oli\ loll- III a

-mil kiiinli-l'ji'

.f I III' \\o:k II'

iiiif.i.'l nil

II' illii.l'.'

till

I t III I.I to ll. I'll I.I

laliori'i- lli.il 111' -h.iiil.l l.i- ilii'!iii"l .liiiiin ilr.i,ii-(i'r in it- -in l...;ll.lill;.'-

h;nl M.liiiil.nih .1 Mil' ii-k tl |ii-ni\ a |.ii'-iiiii(il imi lli.it

111- iiH'i.li'iit to 111- i'iii|i|.iMiiiiit. iiiiiti liil. I' 111, |,y i'\|ii,ni'ini. ai',|iiiii'il

il ...,„.. V. //. If. ./.ll,

IV'Ji 147 I'a. -i:

rli,

.\tl.

it r,

lit not fii'i' fioiii iii..'liu'i'

ill- Wiiliiiiii

I'illliT

I'I

ll),'!' Ill iK alli'ii.l.iiit ijaii;

-111111' -mil |iri'\ioii. kii.i,\ I' il'.'r

r r\|irtlllli'll till. till

itt.r of law. ill ('\|iii-iii;; tin- -nAaiil '.uljit-. if aiiv lliiii' In., of i'\|io-i|ii' to
llii' ilaiiL:ir Hillioiit wai iiiiiu' i . 'Ilii' iln- fiiiiii'- of iiitiii' ariil.

It -a ill: •It

,,( Im lliat an i'Mi|i|oy

I'll -I'll li'.l mil'

I ill 1.1' il.'i'iiii'.l

|.i I.I olili.

I"

ll.l not I.I

iiiil till' lalioiiT I'oiil.l

III |.i.i|ii ii ly. I»' .li,

1,1 li.ivi' 1— iinicil all till' li-k- iialiiially a— in I -mli li-k
1,1 IV iiialily iiii'i.H'iit to hi- I'lniilov ar.' iiiiurillv

i.l to liavi' not ill

lii.li. to II |ii r-on of lii- cvpi'i 1

I'l.l. 1-1 iii.liii;;. all' or oii;;lil to U

if all ri-k- III lli- .il,

:,| ..1,1 II

III.

I

lii'll II,

li-iiiil /;, ,N,

.111,1 I'i'a-

liiiil:'" T
iiiiiillir \. It.

'iiii'il to lia\i'

111 to 111, 11 a-

liiil

ouit ,|i-tiii'

.( i:.

iiialilv 111,1

I lss><i •_>•_> \V. N. (". .1:1. II

11- I- a ri'a-oiiaiili' riili .I -I' I'l \\

I'lr wlii'ii a man -ii'k- ,:|.|i, III I

liiili I III' -I'l'vaiit na- 111,111 ll

y a i, t l.f aiiiiiii.iiia. mi tli,' i;r,,iiii,| that
|.ailii'ii|ar ili'|i irtiii.'iit. of lliii,- tl,., |>laiiiliir kiii'»\ tli.' ilaii'.'ri Ir

.r inilii-trial or iiii.ll.ilii.il

111' tli.'i.'li

vliiili 111' uii V|.o-l'll. llia\ iMi: |,i,-\ i,,ii-

n I.',

I'lrf

.|iiililii'.l l>y tl

:, a* III

y ri'|.ii'-^'iil- liiiii-ilf to ly i,-t,',| ii. anil n tri'ali'.l. ami llial tin
II' iii'.-.--aiy i'\|ii rii'iii'i' -iijni iniiii.li'iit nii-iily a— iirnl liini. at

niav 111', fur tlic Iln- li

nf till' iliilii- wliiili 111' |ii

la

ik. tliat till' a

ili'ii'il to iiliiiii t.

nmii.iiia xkh- poI
I<.-i . I,, ji^-iinii'. ami -mil i'\|iiirii'iii-i' or .i- it lia,l lni'ii. Ilu'ri'liv iiii|ilii,,ll

iiiia,;; ni'ii'—arily Iniiij,'- a kiii..\ l.-.l'ji' mitliiiL' ll!.

1.1.1

l.f till- ,.i,li

if ,1a

iiaiy ri-k- of 111,' i'iii|,!,iyiii,iit. .\. tin- |,|aialill' inii-l li.ivi' oli.ii'r\i',| ihat
. . Hill Hliin III

liil-. till- mil' il-i'lf

.11 of 111. ill' thi-

!'|''iiatii.ii. .\,i,l tli.'i,f,,ii

I'- to havi' aiiv I iil. ii'.j tlic

-lal. tiii'iit u a- not li iii'

iM I

iliili' II

til.

It- U
ll -ll

I'liiii if 111- lii'.ilili -lioiiM l»

lav.' li.i i.',.illliil of mill |i|i lii'li-ioii. Ill

ii; a|i|iari'iil to tlir i|iil|i-| a|.

.'Mlv

't llii'iiili of
'1 Inf.. I i,. II- ,|i

'.I III

(11 1

1

[iitli'iil . ll

1-1. M Ot l'\|..l-llli

I' «a-i |iii'|ii-rly ilnia. I I.

a--iiniiil till' ri-k.

.\ lal.oiir wlio i- iiijiiri'il liv llr,' ii..i

III

fi.r tlh' -!i

I'oiiia

.'111 r.'

'j.iiis -.111.. I- fiinii'- i"vli.ili'.| fnnii j'ari

illi III' III - U '11 I'liL'a'.'ri I In ilv li'

: 'If-:: "]. till' 'M 1 li Hi Tit - in
!!' '"1I-. i|ii.'iii'.' Ill a il.'f.it ill till' i;.„.r a lal hmv r....\.r on 'li.' "i.nin.l Ihat

t III, li,,ii-i' wliii'li ll.' «;i, iinii.'.l to 1 .liM'l i„, iii-lrmlioii- a- to tlir
'lil.r. 'ii'km.wn t.i l,ini. I.iil uliiili \va- il.imj.i' ..f lli,' |,ro','-- an, I th,' [iroi'iii-
kii, A i. „ ,,„^,l,t ,,, ),,,,,. |„,,,|, |,||,,^^|, ,„ ,1,,,,^ „|||,.|, ,|„, 1,1,1 |„, ,.||^,,,| ,„ ,|^_,,|

\..i. I. .M. A. S.- i;:.

^ly

ill'

II

ii
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ilTl|Mi--.ili|i>, f<i ;iMili| llii' i'i.|ii'lll-i<Mi 'lial lliil'c ]-i, i||M.|| flif

ffal I'lihllii-i ril <i|>iiiiMii li \\\>. II il ml- ill n -|M'.i f.i iIh' il

kllii\\ lri|;;r wliiili i,- i|ii)illl!ll>l>' Im llii- -iI'Mllil II'mIit -IIi-Ii

!<till|i-i'^. y,,y iilhi'l' >|iiijl.ll' ilri i-i .11- Willi ri-|Mrl Ici vl-k- ni

I j;i"ii- II.linn ,
-• <

.^
',>'.<, ml i :.

396. Riiki of which a coniprchenmoii hn* been imputed, as (

of law, to servant! haviinf sprcial experience.— I'imI. r .1 ii^iin

ti"ii:il ''in'mii-ljiiic*'-, ilir -ir\iinl"- pi. v inn- • \|H-fi( nrc in t|

<'ni|i|ii\ iiiriit iiiiiv Im' ilic iH-iM-ii.ii lit III- ilr.iw in:; l.il-i' iiilciiiM

|l-|.«fl 1(1 the :ii'M|mI i'hIkIII |i.II« wlinll IAI«I. Hi- lAlHTii'lln

II |M..|li\cI\ iiii,-lr:iili|iy <l< III! III. .'iiiil liin!- -Iiii|i;;l\ h, -lii.w

u.i> iiiil ;:iiill\ lit iii;;lii;iiii'i' in Liiliiiu ti> :i|i|iiir iir \\\i- ni

iniiiiN. /'".I V. I't .niiiiil'i} \\l:ih l.':fl |..Mi\ . ui. i'li,irt.'i ilijr uilli ii.

rf (',h,i \\..i!.s il>'i|, HI \||, h, liTH, III,. jn-'il.iliiiii ..1 .cilnn .-I..!

IS \. W. Jil.l. «;i, ,1.1,, In,, -li.l: -Il j, II..

(<,..! Ii//„,i „/ ,1,, 1,11 ihi. T\i,' :Mi' tliiit th,. il,.,,.i„.il liM.I iiiiy 111..

U (iir III!' jiMV. H lii-n- M vv.irkiiiiii n Im .-il;;!' .,f ili, 1 1 i,il \ ,,r it. ,i;.

llilH IhtII ill 1ll(. l.Ml|lliH III' .1 tril L'l.lpll -Mill ;l- I-. |i.i-,„..-. ,| l\ |„| -,,ii

iiilli|i;lll\ nl.i.ill mil' liMilitll i» illini.'il mi;,. illl..||l;.'ihr,.. Hi- !.•'« II

liv II ciuiiiit iif iliH.ti i, iiy wlii'li |,i--,< ).. -II, Il II t'i,,|.,. iiiiii. I li\ \

fliilll nil I'l.'cllii- li^lll «ilr .ll-|i<lii|, .1 nil i|.|.,| ill ,lli\ in;,' (ill, .i|i,| Ijylitii

till- ..^iiMc |i.ilc II- il I (I. •;; 1.1 1 ill « ire H 111. h ,iii(l Ik HI..,.-, iiml ilini ||||. » in
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I,. I{. .V. :i.M. .t.-i .Ml. :NI. -tiiiMlmy. Iliiit lli,. in-nl.iiiii..'

.\ii im-killril «iiikiii,iii iiii|.|. \ !• I to Mitli »lii(li -lull will', ill,. ,

<!iv' I'o-t liolcs iiml ,i..i-l ii. :;..ii,i,il |i|.i. r.l ilin,. tm llir |.iii|i,i.c
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iif iiiiii-liir.' ill ili'-l ii.\ iiiv' till' ill-Ill. lli. Ill llicic is II.' |iii 1. ii-i. iliiit III'
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Ilic I'liiili'iil iiiii tliiit tlic |iliiiiil iir. il llir .if lli- liiu.lili.mil liin hiw • '

p>'iit.iir ill till' -crvicti uf n iniht.iy omi tion liiif, Ihi.iiim' llirir \\ii- 1
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III iiiimy iif ilic cjiscs ciliil, ilic fiict lliat. llic iiijiinil |Mr-i

sosimI a (•( Tliiiii il<';;i'((' nt' tccliiiical >kill and kimwlriliic iiii<|ii

fniiiiliiir with tlii' siliiiit inn of tin nvir- finnri' fnmi llio-c Ulon^ri'i;.' t"

lirnil liriilyc, iiiiil ktiiiwi tlinl lie <:iiiiiiit. Iimlml- lliiili tlii'ir \ri\ I'lun

even nil llic l<i|> (if ;iM nriliiuirv <:ir, -ii i!y t'i*"'" "f il~i If. Tin' ilillc

shiiiil ii{iii^'lit whilr |i;i--iii;.' iiiiili'i il. >riv iiiaikril mill Mrikiii^'. :in

U |>iii|ii'i l\ iiiiii-iiiti'il » lull' Ills ii\M> i'\ i i|iilii' iiii|Mi-.ilili' til riiiijili' till'

ilrllri' hIiiiw <i tliilt III- stitinl witll lli-t l)ii< k •lr:l<I\MM»<|s, or tli il |i;i)'ii:li-|| tllrlil

((> til" liliil;.'!' wliilr till' ll;lill H a.-< :l|i |im
|

ttitli illiy ilri;lir nf mI

liliiMiliiii^' il, ii|iiiii a car wliii'li. finiii Hitlimif olwirviiif,' it. 'I'lii-

it-< a|i|ii'aiaiii'i'. Iii' iniLilit In liavr ii'iu'j rtliilliir llii' inii|i!iiiL' it ilnnr

tli. I'll iis ln'iiiu' nf iiinii' tliaii nnlliiaiv (la\ t iiiir or in tlir iiii^litl iiiic : fm
liriirlil. Ii'iiil: V, H'lnifff Mill. i'li. iML'lil cvirv s« itrliiiiaii lia-i lii~

( i-^'tn li» N. V. S. i;. ."iriil. l."i N. v. «illi liim/nr ^ImiiM liitvc it on
Sii|i|i. S72. la^ioii^. If. thin fori', a -u

irl Ulistiiirliuiii iil'i'iii^iilr r^iHinn) wvyf to ilcrlair tlial lir liail at

h'lrl.n.— A liiaki'lliall r\|irriiMi<'il ill to roll|ill' till' llolllill' ili'ailwooiU

roii~t I iirtimi Hoik. wlio i4 injiiii'il liy iiotiiiiiir Im" tlnv ilitlrri'il from i

strikiiitr airaiii^l a trrr i lo'^r Ni a triii- of il.'lrinlaiil. tlir roiulii^ioii h
porarv trnk niiiniii;,' tlnoiiL'li a for- irii". itaMr that hi' hail ;;oiii' In-

l"-t. uhilr III' i~ nil a rnli-l I llrlioll tllill in thr ;irrfnniiailrl' of a illlty !i

ii-in;.' till' traik. raiinot ri'iimr. l/mi- ^rri'.it laii'. ami that ln' hail not

iiiiui y. I'liirinin it- ir. I/. I{. ''(. (Isii.")) hii r\r- to infnriii liini wliat \va

lii."i Miih. iiiii. i;:l N, \V. .Sli. liini. MonoM'r. tlio l.ii^inisi of i

A ^killril I'liyiiii'i'r raniiol irriiM'i for wax of it-i'lf a iioliiiiation Ihi

an iiijiiry <'aii>ril l>y "tiikiiii,' his hiaii illilVrrnrr-- iri|iiiriii^' attintion i

I'jiiii-t a liriilur wliili' h-aiiiiiL.' oHl of liiii.' wiTr to he iiiroiiiiti'n <l

till' rail of llii I'li'jiiii'. on till' :;ioiiMil ^\\ itrhiiii'ii ainl hraki'ini'ii. 'Mir

that III- shiiiilil liavi' Ihtii nolitii'l tint L;aii Ci'iitr.il i-i a ^'irat roiiinion '

tlii~ i'ii<;ini' wa-s Ii inrlii's vviihi than lln' rar< of all tin- riilionl rm
tlio-i' 111 wliiih hi' was ariii~toiin'il. Ili I of tlir roiiiilry. ami I'Vi'ry man
hull V. I'l iinsiilniii I (( \. )'. I'liiHil if i'ni|ilny of till' ili'fi'tiilaiit." if lit-

/,'. Co. 11".!).!! 1.-,; 'a. ,-)!, '27 All. ils.->. ilinary iiililli-iiin-. i-i |iiifiilly

A lonlin tor of a '^triit rar ii •Ii.ml'i'- /ant nf tlir fart. Mr kiunv-. ti

alil'. ai a niatli'r of law. with iiiiii|iii' tlio raii of tin' sn'Mral i.iilio

hiii-iiii of till' ri-k of --tamliii'.' ii|iiiii tran-.|Mirtalion roiii|iaiiii'H ilillr

till' rnniiini; Imanl nf ai n|H'n r,ir in that at oiii' tiiiii' or anotlnr a1

itirh ti iioiitinii as tn ill' I'nnk hy n ililVi'ri'rcis niay a|i|irar in tlu' -

car iipnn llii' ailiniiiin<,' trark. whirii may lir ralhil ii|inn to <'iiii|ili'

was '.\',\ inilii"* ilislant froni the traik coiiiilc. Kvrry train is likilv I

on Hliii'h his I'.ir was stamliiiir. wlirrc si'viial kimls. ami In- raniiol a-
lir I'ail lii'i'ii ( coiiihirtor for ninr \rirs. In- |>:issi's froin our to anollnr t

allhoii'.'h 111' hail iii'MT iK-fiiii' w.i.kril two will Ih' alikr. mm li Ir-^ il

on an nprii car. ami the o|icn cars wen- whole train will he. 'Co nolilv li

iviilcr til. in the 1 lo-.eil ones. I'hhli i \. eially of the iliireiemc, woiil.l n

I'hilitili Ijilini 'I'liiiHiiii Co. (I^ii'.ii MK) lir triiiilili'~onie ami i'\|ii'n~i\i'. aii<

I'a. 117. 12 .\tl. .")27 (no ilnly to in tiiins, as aluoe i'\|ilainiil. in
stiiiiti. lint it vMiiilil 1m' a work of sii|i,

(ih 1*1111 '''III ritrs; rnnftfi in tiun luuf tioii. for any man ea|ialile intil

oiiiriitii-ii iif — .\n eviH'rieiiei'il hrake- of jierfoi niiiiL' the iliity woiiM
man is inesiiincil to iiiiilei'-.taml tlieilan wiser after the noliie than lnim

;_'i'r of ("iirplini/ e.irs with ileiiMe ileail a iiian who woiihl not hci^I tlie it

Wooils ,I/ir/l'</i/il r. /i". f'o. V. Si,iilh\nil tioll the Xeiy nallllc ;.ni| rulll-i-

I Issn I.'. Mich. 212. 7 \. W. 7n|. Iiii-im ,, wni'ihl ini|i.irt to linn -i

'rllere the colllt thus i|isiil..e.| llie lia- |iriileilei| hy no notice. Till 11

hilily of the r.iilroail coni|iaiiy: 'We lice is tli. it uliirli a man mils; ei

lia'.e hail inoilnceil for oiir iii^[ii'it imi. "Nty ^le iiinl which cannot c-'nl

on the ai;;iiiiieiil. a iiiolel of the iloiihle ii'.i-liail liiiii: he iiceil- no |iriM

ilcailwoo'N which caii-iil the inims. .iihI caul to aiinoiime a |ircci|.iic .v

it set Ills illl|iii-sil,li' lit -jixc lo the roup -tatl'ls lictolc it."

liT any I'l'lter or icr' ill 'ImM mil^i 'In the -inc cil.t. .c h !•

I'iitioii of tiuir |iristi;ic. ami oi liic ilif \,il'ii (|,s!i:ii 117 I . S. '.:::.;. ;r
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f er-

1'. t.ii 111 a

/'. I. I'UII

l.i\i-r of n

i-..i| St.-am
111 tin- I..II-

*'o.

Ill.lt 111' ll.l. I I'.H-M IS' I.-, '.Ill W IS. s

Shrnif l.uiitfn

-.1 in .l.-f.-mliiiit-"- till
1

l.il.- fa in.ml fan.iliar witli tin

ii.ry ti.r s..vera I imm
fiiiiiiliiir witli till' |ii.-iiii-('S. an

illis: tliat lie \va« w.i- iiiinrcl l.y 11

I knew ( f ..Il a -kiilv

lilmk .if il'

I'll. kin;.' li

tlir .ii-liiin of aiiplyiii.u' -n ilii-t to tlie 11. it I. /,'.i~7 •'1. I.inn l''(fl.iii<l if

ltd tl. al.. I> oil wlii.li was fri'ijiicnlly /'

sjiill'il lli..reoii; that ill |iiis-in;.' ov.-r 111. .\|'|i. .MM

-ii.li a s|i.it. Ollli ise |i.-rf.'rlly -iifi' N.'jli

MrlJi;ij (I'-'*-*

is not imp ut-

cli of a liiHik H

ipi lic.l liiiii 111

iiitii nil (i|i.'.n vat of lu.iliii'.' oil. an
111.' iilinc where tl il

hi.li -li.iiiil Inn.- .ihlc to 11 nia-l.-r fiiilinu- to iiolify an e\-

-lipp •il. ami fell |..-ii.n..il .'iiiplov. • tli.it a eireiilar saw

1 that. l.iii;;('ii'ii-. wliiie llic latter, w liile

ll.-il i|i|' III til till' man in eliar..'i' of

.\|..'-.'il. ami the siiwi|ii-t ami ..| N vat tl ..i\\. w.is iiiinr. il l.y IhIiii

view. Ihtlliii \ 1 1,1,1 hi liy a pi 1.1 <aii;;li( ill 1 t. /». /'I-

'..((( Tiii-I'lfit'- Co. (IIMHI) l.-.,'i Iml.

17. .-,S \. K. TIS. ''•"''''

ri.i. iliiii'.'i'r that a plaiik ristiiiL' on l:i .\tl. •'.."..

r.ii-...l iron rails will -lip iiml.'r per- liL'eii.c "hi

/. •n'/i Hliln if limine
S„n„ll I IssiSi nil I'a. I4!t,

TIk mill sal 'rill' ni-..;-

Il the plaintill impute* to

villi ai I'liu'iiyi-.l ill til.' .I.f.ii.liint. ami for wlii.li a recovery

.h- vhile sl.iiiiliii

'-i. jiri-oiis ni.iy ..'

lilllt.'.l to till- '.'loll

1;; (in It, an il that ui jl't III all.

I

.1 in the (-.nirt

ii-c.liiciitly lie pre Islii'.v. i- till- fiiiliiii' to mil. nil

.1. ,1 III In> till, uh.-ll I

til.' |)la

rrv the liim-

(,!', iji'iili.ir I'll iliiit 1 i-ii. iil.ir -.iw w.is a .laii'je

itll III.' mclho.l of III ih.. fiiili

"f //.. l/.l/v/,' I Hsl 1

mplaiii' 1 s (le

,7 M.I.

uhci.' -pr.

re to provi le till

ill-

illl all , lit. I. hill. 'lit cull.-.

I

.f till\- t. till lil-t

1- th.it Ih.' phlililitr

'i'l

lit I.. iiHi-t 1»- I. 111. iiil»-i.il th.it tli.> work

' ui scant lini; so sli iirv Willi -now Niilt.ill W.I- a-k' 'I 1.1 .1.. wa- -iinpiy I hilt
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(HTtiiin iiiffrciifH's itpiin tlii- piiint (><><• jr<ii<ial niiiiirks in ;.

(iiiff), a c(p|liilii«ii of tlic aiiiliuriiiis rciidcrs it liiluT vcrv i|

iif ;i lM';iri'r nf liiirili'im: wi.ik wliii ti is .iltrir fo initiiil IkhuiI- or fr i

iliiiir liy clinip and iiii-kill.,| lalmr. 11<- I'riirri licinj; liiiii.vii li:iik. /'. /.

wa-. ,1 iiii'i'liaiili'. ami Ii.hI fur wirk* Inch Sluiiii l.iiinliir I'n. i ls:i."ii !iii \\

in'ikiiiL' in llif -jinir riium in wlijih lij N.'w. !MH. .\n iiii|il.i\ii> .it

thi^ >aH wa- ii|ii latnl. All llial mill. I \,ai-.' lAiiiTlciMc i- iliMr:;! .il '

liavi' iiiiii tiilil liini li\ «a> iif warniii;: I, ii(n\ lidui. nf tlic ri-k thai a
wa--. Ilial there na- a iMi— ilnJiH ii| in Ici.iiil hll alter «a»iiiL' ulf ili.

jnrv I'riini a llvlni; -tiek. I.ni that diir -tri|i^ n'av nnne iiitn Tunlaei i

iiij; many y:\<-< nu sneli aei illicit !iail iii.-n iiilci rirciilar -aw ii-e I I

ha|i|ieneil in Die ileiVnilaiit s wmk-. T>inn,l; \. Itiish.n U/./. f.,. iI^m
I'hal till' i>nii>-inn nf >ii(li a wariiinu' ti> M.i-^. .(2:1. 4'l \. K. (i.")4. All. i

a niiehanie iin.ler the (•jri-mn-laiire< <.f inimlli-' e\|«'i iinn. in n|Hi,iliii-
fhi-. cax. was u failure in ilnl> mi the a >ei\aiil will Ih' ilei .ned tii niiT!,

[lart (if tin- i'in|d(p\er i« >ini'|ily pn- the li-k enit.-.! \,\ the fait tl,.!
|ii.«ler.>ii»." „;,, „„ ^,,|.|,,| Ik.hind it tn kee|i 1.1.

'Ilieie i-. Ill) ohliyatioii to in<trint an h I imay fium ii , and no -in
iiii|doyee who has Hoikiil diiiiii'.' si\ front of it' to piexeiit ,ii, h IiI.n I,

seasons in sawmills and for the defiml- liein^' thrown iiL-aiiist the oj
iitit siv Mionths. that a hoard l>iii- i.ii I ml' il Shih < It'illinii Slml, r,,. \

the dead roller^ may he sinned forward i' hi ilss:ii :ri III. App. 474. '

.inil to one si.le liy another hoard nmi- ant laiiiiot leiover for pi^r-onal n
iiij; from the live rollers, and that if neii\ed in the iis,. nf a •han.l
it is thus l,roii;r|it i,| ronlait w-.tli n in a -awmill. where he had Uen
riMilviie,' ciieiilar saw el I,y it may in..- in the mill for i e than a
he thrown olV the saw, and injure any- ami ii|h n tlii- niaehine for four i

one who may 1«' operatiii'; it. \li-s'.i- when injured, and its dan;.'eis v\,

nil'l'i It'iiif l.iiiiiliiiii r„. V. Sill III ill, r parent Id n casual oliseiM^- //, .

(IS'.Hii -JO ('. c. .\. :i:iii. ;jt r. S. .\pp. ll ,/,„« (Ihiij, r, Wash. liii) :;l

T4.i. 74 l''i.il. l!l.-|. The (oiirl thus laid 4li!l.

doHii the law: "If. Innvever. it nay In' .\ eoniplaint is d rrahle
:i"i I that there was failure of iliity shows that the emploMe. after «
here hy the master with rispeit to tli- for si\ inonths in opeiatiiiir a han
Siife;;iiiril, its ahsem-e was an open, oli- allowe.l his hand to <'ome in
»iiiii-fai-t. 'rhat it was want in;; slioiild with it while looping; up a <oi.|
have heeii iihserved liy one of even sli;rhl whieli an eleetrie diTip |i;.'hl \i i

eNperieiier in the hiisiness; eertainly hy peiided. Ilnihoni v. Itmmun,!
one in the evenise of that onlinary i'lt. I ISIlit) !)S I'ld. .">.").">.

care that the law easts upon the -i rv- No aetioii I'lin l«- maiiitaini.i
ant. The defi-iiilant in error was a man evpei ieneed eniplovie in a sawiniU
of inatiire years, lie had had some si\ in remo\ in;; the .sawdust whieli ui
years' e\|H'rieiiiv in this hu-iness. Me ^riiif the sawdust earlier hilow .

was of ordinary intelli).'eiiee and was no i-liiinin;; at ii lii^di speed, and est.
noviee. lie knew the operation and tile in an iin;.'uanled eoinlition se\ei.il
11-0 of iMiy pieee of maehiiieiy oni- helow ii talde on whieli it w.i- |

ployed. He knew that the serv i. e was fdaeeil his hand in eontaet wit!.
a daiiyr»-roiis on... and that even with saw. I »./. / s..„ v. f. A. A </«,,„ /

tlie utiiiiist rare aeeideiits w.iiiM .«eiir. C,,, (Isi.iii (17 Minn. 7!», ii!l N. W
lie knew that material sirikin;; tli. re \ .ii\anf tliiitv live viar- el!
vohiii); saw would U- hurled with i.neat fourteen years' iv pel iein'e in iiie '

foree towards the operator. What warn- assumes the daiL'er of letliv.. !

in;; from the master emild ha\e ;;iven iiin 4 feet in diamel.r, eta. k. .] I i

him iKlter instruction than he had.— from the oiiNide. on a lais;"- n. i

instruction aeipiiicd Iiy the espeiieneo for the purpose of ciittiii'.' it r
of si\ years in the vicinity of daii;;croiM F.iiliiiiin v. Illiiinix Sli,l C,,. . 1^

maehincry?" "

\\ i.,. u. oo \ \\ j,.,.)

.\n employee, nfter workin;; for thri.<> .\ii einphivec of nine veais' c\i. i

venrs in a sawmill with a mailiine who, wilh lull k'louh.JL'e "f ll..

called an "edL'cr," assumes the ri-k of int; of a imohinc at which h.- i

the inipiopir location of the iron hand plowed, and of the relative -tr •

or t'liard placed aUive the sjiws of un hard and soft hikiI. coiilinihs i;.
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will ilur tliiit f;ic't. is a iiiat.i'riii1 nnc, nr \f>-y |irc>lialilc lluit it is iimiia-

ti'iial. It is aiijiarciit, tlicrff'Tc, tliat in a iiiri;c [)rip|»<irli(iii of the

iiiiri':iMi' »ib
. aftiT hmi!,.'.'

illif il li;lli I Nil.

OIIH' ill |i!;l,!,I

l|> n <(i].| 11"!':

liu'lit u 1- -II-

ni„,iini„i i;.ii'(i

i-mi Idviiiciit nfliT a <liiiii''c ill tile cliiir- tn ili liiT lianil iiitii till* iiiarliiii

(li-r <if till' (ilali-?. \liiili a >inv mil- llunh v. I'tnlxu,,- Slmiii l.iiiiiuh i/ (\

fi, in haril ti. s< ft Hcml. a —nim- tin- i|S!i|i ur, Ca. :!l. Jl S. K. IIMIl.

-k imliliiit to till' ii-i' "f -mil 111 ill It ia\ iia-iiiialilv In- a— iiiniil tliat

t'til \. Ih tlHlsnti Ml'f. '
' Is'lll) a ui'iiiaii III lull tliii-i' liaiiil

4" \|i|i. DIv. !•!•. .".7 X. V. Sii|.ji. 4TS. ininii"! In U'Iiil' i'UI^'IiI in the rnlli'is

if a iliviii;; iii.ii'liiiif in a -tram laiiiiilrv,I'hittt fs ml siiirhir nitti ftiin * i/.-

TIm I i-k iif lia\ iiiL' till' liaiil

111

U'llt l.v mil III III I'll iif aiiv JM-lriii lillll

l,^..I\ ill;: kiiivi"* ill a iilaiiiiiir iiMrliiiii uImit tlii' inailiiin' \\a- -iiiiilar tollin-i'

vliili' It i- III ili.l <l:

I'll ant wlio liail Iniii

ii-.'i- |.. . Iiiih -la' ha. I 111 III Mill iiL' tiir two
I /•!

f.t li'ii mill!ith- nil nihil'

iliiiii'- I

I'linill;.' Ili.l till

I- -mil an a"ii!ii|itiiin

f a ilill'iTi'iit ciiii-t I'lii'liiiii. an I i.f III.

thi

I'liii

I"'
r-iiM 111 I'liir''!

ii'-tiiiiiiil lii'i' as til

III' IVMI lllliatllt nil till' lllll' I

\,l.'i,h hihiii l.iiiiilnr

ill i|iii'-l inn. Ill' I'aiiiiliai iiy with it ImI'iiic xtailiiiL;

II' IIk'I il. ami Mati'lii'i! In

b Ark. 7ii. !» S. U .
mis.

'In an nniiluMi' wlm lia- liail I'mir or A'

ilMii'il tliat -111

V. \\„l.

r n|iirati' it. i ntil

liM' Xi'lll- yi'llt

til

nil cNpi'iii'i , aii'l lia- .17 \tl. .'tlj

a- a -killril npi'iitiir

I
|sM7) ISl I'll. '^17

Iri- llliill til- ill till InVllll'Ilt Ulu til. -|r Intt

111' lie i- iiijiirnl. tlic li-U I i-'ilt in;: nf a iIiwm;: niailiini

VM'i'll thi' InllrtS

llrrra-i'il or <li-

tlll lli-l'lli iif M ''ii.ir.l ti

liaiiil- <.f till

pi'i M'lit mil l-li'.l I.I nAi'lliii:

t'.ii'.\ II ai;aiii

U III.

't till' kiii

|>iialnr fmni li. in;; vii'jhl. a -iivant wlin lia- Ui'ii ii|i.'iat-

.II'

I'linll nf lllr pi.

It a inint.r lai.' I! imii'liinn |i niiii'iii'ii ninntlis is

il tn Ix llninll-. li'hfhlhnfi

• i tiiiilii'i pn -iiiii.'il tn In' lap.iMi' nf iiinlii-tiiiul-

till' .'ir.'i't nf I Ili- pi' in.l

\. t:i icifiiiii (lS!ii|| j:t lllll. .\p| . IsS. .).-> lint ii'iiiM'i' if. nil a .'I'ltaiii iKra-inii

N. K. 11:!.

.\ii rin|

wlii'ii III' ii'iiiini'il atli'i

i'liar;:ralilt' with mill- >M'in'r. In

a trnipniary al>-

iiliin-iiin nf till' li-k nf haviiii.' tin- iiit tn iinti.r that

a- iii|iiii'il iiM in;; tn his fail-

'li-t.iiM'i' U'twii'i

iT^ ell* In till' kniM'< i>l nil tin tlic rnllcr- \va- i;ii'.iiii than it ua- Ih--

L'liai.l'il "jniiilrr' ainnu' a -Inl fm.' In .1 Sliiiiillh

talili'. will'!'.' I.I' lllll Hiiiki.l at r
V. S,i its

<,t, (

"llliT lll.lrllilll or -ixliiii Mill- Ill ai \. ^^

n. I I'.niiii ."i:i .\pp. Div. ."iim, tia

plai'ir 111 thr -ami' kiml fm ii W hi'i.

Siipp. ii4;i

I'lVallt li.is In

in liifiir.' till iiliiii, /,•»</./ I'iL'lili'.'ii

wnikiiiL' for
iintli^

v. /;•// I 1SS7 I l;i tint. Ui'p. 47

ill t.iiinii- iiiilii-ti iai

a. i/i irtniiifii II It It n It „llr th

lllplnv nii'lll-. .-null' n f tl

I' npcta* Inn nt inarhini'iy

lllll r.'ipiii iiii;

tlii'ii' i- ii.i

-.\ MiiiiKiii who III- Ih'1'11 cniplnyril fm oliliuatinii tn iii-tiii.t him as tn thrilai
III n half mmiths in a laiiii.liy. trrr nt Imin;; hi- lin;:rrs caiiL'ht IhIhi'i'I

1.1 fn r mil' mmith on an imitin:: m.i- tlii .III- it a |iL"ji'i

iiiiint II'IIIM'I' for injiiri. .aii-.'il «liiili i- IwiiiL' wmiii.l almiit it.

Ill II Intll

I'V hir liaiiil- lu'lii;; ill

r.'ll.i- nf till' iiiiihii

lK't\

Ihifl'lllt

till 11 Kv/,, \lifls

I.- .\|:.

( lsii:t)

:ij \. K
I'^'iff (liiiMli •1-2 III. .\pp. .•Jill. Till' f.iil .Nil I'l.iplnyiv Hhn lia- h.iil ovit two
nil' to in-iriu't caiiiint ho ri'lir.l nn a- vrai-' i'\pi rivn.'c in u..ikii

U'lniiiiil nf ai'timi. whi'ii' an I'mplnyi-.'. mill is pi.-iiiiii.|| tn

siiiitr

illir w irkiii"' alKiiit thus' I'ks.

ipri'hrnil till

in|iii.i| wliili' -i-tiii'' tn

riiii',' rliith on till' iippi

T

pill a iii'W nil III nf thi'

iliiiL'i'r aii-iiiL' finni tin' jiiinpin;: inn

.111 iii'iiiiiL' in: I'll

is:i4l Hill .Ma

i:i

.iiiii. .'ill N. K.

illi'is. whii'Ii III. Ill's when
if ill.' Inlia.'.ii i- VMII.-.I. .I,,lti,s,,ti V. Ihvtif

tff (;.
(
is'.isi i;_' .\. ,1. I,. 417 41

ii;:i. It lit ll.'.jliL'l'llt tn limit tn uaill

.\tl. ii.'lH.

Ilii i-k nf hilaviii;; flip nrni <Mii;;Iit

.111 ii'lilt fi'inali' I'liiplnMi' wlin lia- U-.-ii in a -piinll.' ii-.'.l in makin;; stri'l

«.ilkll.v'

311.1 I,. I- I

-j'viral iiimi

iivn I'liLMi

iiiiii',' a ri'voKini;

ilhs in a la

•il for t\

III 11. l-lllplnx "I 111 1,1 -tin;: i lllll watiT
\\n mniilli- in in;

lllll. liT. that, if

II- tn a man nf nriliiiarv

lit of tlio clntll Wlliih -III

iMi|.ri*l'ri!-i..ri w III! ha- liiiii i'ii;;a;;is| in

III'; lianil wliilf -In

ip- rral

IniriL' this />..,,,;., ,/., 11.-^
iinthn.

"I k is lllln '.I to lia

"/.. 11.11- Intn

liki'ly to be takuii up l.y the ryliiiil.r ami i'i.

-'"I ft,. (iN'.it) .ss Wis. ,j|:l, lid X. VV.

iM
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Cii-is cilcil. the |ir<ci-i' <'\iil<-iil i:il -ii;iiitii;iiiri' iiiiiiclicil In tin i

of i'.\|M:rifiicc ciillliot lie ]L;Mimii| willi iiliv Jircci-ioii. I ihIct -ii

A ^kilU'cl himUih.III. IohIIMII of lllr Ml. k. Ih,,:'lh,lr V. \\il-hl,ll.,l

rolliT- in 11 n.lliii- miil. \<l"' -i< |- "n I//"- ''" 'IxiiTi lii!" Mi-. '7 1

,1 ml. ii.;ir llii' inil.is iiM.I -li|i- "iV ii|"iii K. •<l-'. A iiiii.ImiiUI hiII !« pi

tllclll. .-ill I ri'iov.T. N/mim v. >/.././.// In k|.i,» III, It ll ill;ll i.l ..II

(Issiii |ii:| S, N. III. 7, '.I N. !.. 1n:i. ii-'-'I "m lii- iim-I.T- |iiiiiii-.-

ih I'l.ifihii Is mill ./. KMir./.K. T. .Ill k. |.l in \i\ m- lix -mil ii i.niu.i.n

;mIi||1 «llO llll- «lilkl cl limiV .M-.U- I'.llll.l I- II |.lni, ,1 iilU -11 -1||.,\. .11.1

:r.i.-liiiiii>. Ilir li-k rniili'il li> iim..h i....\.i i.ii Ihr tlii.nN tli.'l k.

i.|i-.| L.iiir» ill ii -iiuili;; iiiiirliiiii' i- |ii'- Imm- I-'H » 'I •<- '" ''"' ''

'

-.I11III..M.. 111. olni.iii-. II i/Zhiiiis V. ./. «;. ulii.li III «..- .si.ii-i.l li.\ I..1II-

ll<(i/,..|- Cii. iliHili 110 \\i-. r.i'i. Ml \M.ik iii'ir II -li.il i.M "iiiili lii

\. \\ . 1.".7. .\IIir winkiiiL' ii:ii- .V. II on -'i' 'i > -l^.^^ '.'".I'l"." ».

a iiiiiliim. Willi iiii iliil'iMil jji.ii iiLj. a r.nni ^hl'^ .1—s, I li: \Ii--.

-riMiiil is i.!iar..'i..il'li' « illi a <oMi|iii-!irn- N, K. ."i7ii; A."N \. \.//i..i.i/

-11111 of Dm. ri-k of Ih iii^' iiijmi.il Lv llnit Mm h. f .,. i |s! .".i 111 T. i. A.

..nllil..'. fuilnis V. I.iiiuiiil I ,1, (•.,. I . > \|i|i. r,.".li. ri.'i |.'r.l. IMO.

( IS'i.-i IIS N. II. luil. :'.s .\tl. li'lT. A Till' il iii.ji.| of U-iiu: i.iii...l.l I

iii.iililPii-l wliii li.iil liiiil livr M'.ii-' ;.'iii -«ii-« ill 1 -III" \i-ilili. "ii.'ii H

.nil ..\|...|ii.|i.i.. ami 'nml o|..i.il. I Im i-iil i ,-l
,

l-ul i;..l u In ii H i- m
l\(o wrrk- tin- |iail iiiik.i M' II liiiii. nliiili i- ii.it nil., ol l'...-i. wall n-jjnl I

injiii.iliiiiii. \\a- li..|il iiii.il.li' lo 111 »'

1

'III... i- a iliil> lo iii-liii.l .i

vvlnr... \wllioiH l.okiii.j. lir inil oin l.i- ,vli.. hii- l.-ii .i -.iil..r Ut hi. hi;

I I to tiikc kolil of tin. Ii-vrr l.v .ilii.li ,11.1 111- r.M I liaii.ll.il m li i.l •!

till- inailiilii' NMU kIoii|m.iI. ami ii «ii- ma. hin. n . I.iil li.i- Horkiil m.u

.all.. Ill ill II L'raiii'L' 11 f.'>v ill. Ill- .lu.i.v in a fa. i..i>, /."....i.. v v, .^. .'.i

ft. .in tin. I..MT, /•../'I/ V. rillii \hiili. (•.....'.;.'• C,,. (IS'.lli llil .\l.i--.

ll,,./,s ( ISh'.ii 14(1 M.I-. li'.M, 4 I.. I!. A. N.i:. 7-<!l.

.'ll. Jl N. K. -i'M. -^ -1 i\.iiil »iio liail woik.il f.'i

111 11 i-a-i' «ln'ic tlir injiirv rtiw n-- tinu. in mill- raniiol r.H.mi l.n

iiiviil on til., .lav Hial tin' -i.r\aii1 liv ]ni\ .in-.'.! kv lii- a|.i..ii anl

.,;iii lo ojM.ral.. llii. iii.Hliiiii. ill ••ii.-ti..ii. .al.liiiiL.' on a icxohitrj -liaH '.

lilt il aii|ii.ar..i| fi'iiii tin- i-\ iil. mi. that h.i- -laii.liii;: on ii knlilrr I" -i.

ll.. Iia.l li....|i il.iiii;; Mirioii- joli- in '.m- ii|ilii.<. a koar.l on tlir k. ll I.

iii'itioii uitli til., iiiartiim.iy in llic -am.' uki.li it ran. /.'M^^•/' v. /

1 -1111.11-11111.. lit for -i-viTal yiMi-. it ".i-i iIsn,-,! I Hi Ma--. 'Jul. 4 N,

la-Ill tliat ii..;.'liLn.n.-.. wa^i ii.it | IL :iM.. Ili.lmi-. .1.. -ikl: -'rii.. |ikiiiit

of till' oiiii--i..n to iti-tiii.l liini llmt m.t |.i.t.n.l tlial In^ win i._'ii..i-i i.

.•ii-wli....l- ill |.laiii -iiilil >MT.' II ^ .l.u-.i of a ii'VoKiiif.' -liafl. i.

(ml. or tliat if In' ).'ot ki- lian!- in lli.' t! nl.r to liini .aiii...! any

.•....- ll.' w.iiil.l Iv.' liiiit. or thai il ll.' at timi to put 111.' lailil..r in sii.li

t<.|"iipt...| to ;:i.i-p a li'Mi mar tli.. .'o^'-i a- li|. ini.jlil .l.siii k.'-t. nor tin

uillioilt li.okii.s.' Ill' «as li.il.l.. Ill 111- in u.i- aiiMliiii;.' in tin' form of i' t

jni..il. Ui/.vo.r V. .l/<i>.M/. 'ill-. "< '"' llil li-liirli lii-i jii.l^ nl
; 1

tun ilills (ISllTi liiti .\l,i-. f.7. 17 \. ply lii.il In' kail not -iilli. i.ni

K. .ilMi. An <.\pi.rii.|ii'f"l .'iiiploy.-i' who ._'it»-i. - for tlial i< \\lial it ...;i!.

Iia« H.irk.il for four inoiilk* in a r i -<<• tliat lii' «a-* k'-- lik. ly 'n

in wlii.h ll kxini lia\in;; iinpi.il. .t.-.l .•oiita.t witli tin' •«liafl if In i

i:...irin.; i-. -iliiat..il a--iiinr-' th.' ri-k ..f l.airiiT of tlir lu'It lio\ U-tiM. n 1

rniiirv'fi.ini tii.iiif.' pii-k.'il a-iin-t -^n.-li ill., -liaft; ;.r, if In' t.».k a vv.i-

..raii'm- l.y a p.-r-.m pa— Iiil: liim in 'kn '" k.rp au,iv fimii tlii. ikini.'i.| .>

iii-li.. "(;.i..i//i./'/' V. II .iv/,1. ,.,.;. „i \!iU^ kii.'U. .\- it i- not -.ii..',....-'.-l

To. (ls:i;!i lIlllMa-i. J.'ll. :i.'i .S- I'., l"-'- »;i- < mm of iiianil'<.-t iiiil.'. i

(111) Shilflf. SI I .v'i'i'v, I 'i . \n i"'- lliii'l, Ik.i' lk|. f in.m ".i-
'

'''

pfiiciii-i'il M..ikiiiaii mil -li..»n to kav.- .--i Ili.il Ik.- pliiiililV w- '
I

I.....1I Iiinli-r full a;;., or of 1..- tkaii in.-r kiin-. If l.v uhali-vrr 1
'<'•

a'.'o iiml.'i-tamliii;.' a— niin- lln- li k ..f in. .--n v
"

kin L'loM' .-at. kill..' on tlir -rt -. r,-u ..I a In ,i i i-.' nlirii- a ropi' n ' n n

iiia.kiiii' ii-.'.l for r.ilinu' ^Ml.•, "kili. ,iiil \> i- v.ii i ^ iii!' ,x.i iiu-ikt ii

,,,;,,, I, I, ;„ ill ir, |,an.| 1.1 :..il I'll 'Mr' Pn .'".' i' 'I'l "<< t'lil |i. Ii.i I
'i.

(In- piii|K.-.. of takiii;: tli.. i-.-l from Ik I'l I in olliri i-l.illi-lii t-



IMl I ri-,1) KNU\\I.1.IM.K (II i:i<K. Km-,:

,.|iiii-iiiiii-<'> it, H'i'iiis sc;in'fl_v wm-lli

:iii iiiiiil.v^i^ <'l ll"' ^"i""' l^i'i'l "^ '''

..HIM' kiii.l «« till' ilrf.iMliiitl-. 1111(1 Unit

I,. I IHCI lIllV- l«lnlV 111.' iHilil.t.t In- llilll

l.iii .•iiv'iiyVil ill «.irk «lii>li iii^'- 111'"

all ..|.|,..rliiiiHv "if a-..ihiiiiiiii: H"" '•'"

,llii,iii-. unci thiit ii r.i-.n.iiit liii'l

„;iin.-.l liiiii "f "I'l' il'iiiii'i i' "i" !"•'''

Ill.ll 111.- .ll'lllMlllIlt \M1- llllltl.'.l 111 11"

„i,liii.ti..ii tlial. if till' li-k »•!- 1 I"'

,„„,i,.|it. vi-ilil«' ••"••. 111'' -'•''111' I'l

,i,.l i.-..ivfi. >•'""' V. ().../..» r,i,, Ui'i-

i„ I isTin 4 111. .-.J. '111.' .hii'jii "I I"

i,,.. .iiii"!!! I'» II lii't it'll iliilrli fiiilli-v

.Ml'.! t^\'\'\\\' iiAMhiii;: -lull. «liil'' "

l.lt i, U'im: a-ljii-l''l. i- pn-Miii.il I.. I.p

iiimi.t-i<""I I'v 1' -''I ^ -I'll "i"'-'- ''"'"•;

,„, 111 liKik allii 111.' 111.1- 1 -i.v aii.l

iii.ik.' till' I11C.--.II.V r.|i.iii-'. aii.l «li..

Ill- 1..-.II w.ukiii!.' alxiiil 11 yiai in mill-

„l th,. Willi.' kiii.l a-. 111.' .1. i.-ii.l:iiil-

;//.„,„» /.'/.< r /'"/"' '" V. Ml:, I

IMi.i) -111 III. .\p|i. :"':i-

111) Sliiiinillil iinilry. \l\ <'\|H'l l.lh .-il

s|.iiiii.T iaiiii.it II'.. IV. 'I- f'lr inimi.'- '"i

lii- liaii.l. rci'i'iv.'.l wliiL' I"' "'- I'l'li-

iiitf out tn -loll lii'* -piiiiiiii;.' mill'- "'"•"

111,' .'l.'.'lri.' li'.'lil- lia.l ;; ' "'i'. "'m.'I'-

V' liM.l w.nk.'.l f.ir .l.l.'ii.l.int Im Imii-

iiMiiiir-. .liiiiii;; "lii.li liii"'
I'

I'.-lii'

li"l.t- lia.l ;.'..ii"' "III s.'M'ial li -. /
'

'

(,", V C.i/ii.'.xr III...'." '•'«. I 1'""" I''

M^i-^. lis. :,H N. K. IHi.

ml \litiliiilii;i o/ii III linn trilh-iilhi.

- A -.ivaiit will! ha- 1 n "ii.ratiii).' a

-l;iMi|iinj.' iiiacliiiic fur tlin-i' viai- i-

|.i.«iiiii.'il to iiii.li'i-ilaii.l any .il)v..ni-

li-k- ttlii.li ro-iill Ir.'iii till' iiiaiiii.i in

«i,j, li it is I'liii-liii.l.'.l. 'I'li'iii' 'I \-

I ,„.i» ils!i:li !.",'< Ma-». •-•:!-'. :i:! N.

v.. :,<m; i-crvanl lia.l w.nk.'.l Ln llm'.'

V « 1,11 a iiia.liliH' Willi "" L'liai.l 1"

ill '..'111 llii' .li'-.'.'iit .'I a lii'a.llil.M U'

.

i|il liiiiiiliinl iiiilrlii"!". \\ li.'l.' a

M'lv.iiil \va< liiiiiiu'" n uriii'l-t.i'i.' l.v

lu.l.liiiL' a |.i.'.f .It ya^ pil'.' apaiii-i il.

.111.1 111.' ya- |ii|M' anil lii- liaml ».'";

ilr.ittii lii'twi'i'ii till' -loiii' aii.l a •'i.'-l

,\iiiiciiii;r a.i-.ws ami in fi.nit nt t'l'

-N.iU' aiiH oil wliii'li till' t-M- |'i|'.- r.'-l.''l.

ill' laiiiiiil nH'dVcr if lln' .'V i.li'ii.'.' -Im^'-

iliiil 111' lia.l I.in^' Ik'1'11 familiar «illi iIh'

Anik, Siiilth V. U.'Kiihu ll'.lll'li IT.".

Ml-, -jsr,, .-.i; N. v.. ."I'.iil.

All ,'iii|.lii>i'(' «li.i liai ».iik.-.l in a

-li..|i i..r liiiir y.'ar- a-^ a iiiailiiiii-l a-

-iiiiii< llii' ri-ks iif n-iiiu mi >'im''y

vlii'.l, aii-iiic fr.nii -n.'li i'li\i.iii- <l'-

l.'.u ;i> ili.if it is mil iiriijii'ily iii.'.i- .1.

lh:it il i-> inailc <if an iiif.'ii.ir kiml .'I

-till'.'. Hint it liai no r.'-l. aii.l ll.al il i-

rau at au e-xci's-ivi- -ih..! /(/• "j v.

\vliil<. til -iil.ji'i'i ill-' ' •!. i'i-i"ii- til

at iillriii]iii'.l in ill'' l\^"
i'

' I'l 'liii.ii

rlnr„,i„ ,( W. \l. ir <„. I I-!'.! 'IH

.\li.li. 'J-.'--'.
•".: N \\ II"*

li|l \l l,..^'.r.-. «, A -"iiiiail i.ili'i.il

i.'..iM'r f..r nil iiiliii> -ii-l iiii.'.l llii.i'i-jli

.1 .1. h'.li\.' «iii.ll.. -. will 1' I"' " '
"'

lull a;;.', lia.l l«.'ii '. -
'
'" »••- '- "'

111.' -am.' kiml l"i m-''^ .^''i-' 'i'"' "'''

i.iiiiili.ir uill. Ili.il kill. I ..I a «ii: :1.'-.

,111,1 ..I, -in. '.I II ..ml il Ii'i'i'i '" !""

I'llll'l llli; .1| 111.' l.'>,rJi' \inll",„ \.

ihi.l. 1 Is'iJi 1.1 ' \l..-. :"'' -' "^^ !••

.iS'.l.

All i'iii|.l,i\."' Ill II '" I'i'.i'i' -i'"!'.

wli.i W.I- 111.11 1 '11> iiMin."! liv .1
I !"'< "'

..'iM'.l ti.iiii III.' I. Mill I"'- li.in'lli' "I :>

wimlli— . .l.'f...liw. l.,..iii-,' il 111- II"

lal.'liit. I.lll ^^llill I"' I'M.l. ..v "1 • I I"

-In;.. M.i- :;iiill> 111 -mil I.. "jli2' II"' .ii'il

M.llli:l..iv .i,-iim|i' lull 111 all iili\ I.lll- ll-k

,,, ;, III j,,,i a i.'.'.'v.iy l.> III- |i.'i-''ii.il

ii.iiii-..iii.iiiv.' I'll I.I- il.'.iili. v^lii. Ill'

u.i- .1 man nl iii.ilui.' > ''i i - .ml '" i"i

'

,11..', ail. I li.i'l w.iikil ill '111' -li"l' -"11"'

liii,,.. allli"ii'.;li III.' I'll'' 1-1' v'"i'> in

ulii.li 11.' vv.i- .'iiLM'j.'l ".I-, 11"! Iimiliii-

I,, him. (I,, ,,.,,..1/111.1 V /.//,» .1
/•'

Sh.il 1; (<. •l-'.!"'! ITil Ma--, i'ls. Ill

N. \:. 4111.

(II \ , iililiili.iii fiiiii. N ti.iii c.in

111- iii.iiiil.iin.'il liy a I. ni.il.' i'1ii|'I"M'.'

hIi.i. alli'i -i\ 111. mill-' .if -.'HI'., ".i.l

li.'i liaii.l .'.iiiirlil liy a fan in-, rlnl in ll"'

fiamr ill a «iml.'«. wliil.' -In' » 1- at

l.'iiililiiiL' t.i l.iuii III.' -1-1.. '>'""•

(„,,,. / \. \l . i,../,ii I," I- I
I'.iiilii til N. 'I.

1,. 'i'.i'j. I.". All. i;:;>.

(«l I i)/i.ii,,lf,r shnliliil .,/ ||,'I. A'l.'l 1/.

\ii .-Ml, I il II. 'I, I . ini>l",M'.' «1." kmiu-

lli.il a l.'V. r "11 111.' 111... Iiii.i' al wlm li li.'

i- winkiii'.' i- li.ilil.. 1.1 -111' "li'ii til. '1.1

i- a j.ir. .111.1 I.' ilii"" III.' iii...lii'i.' into

L'.'.ii ami -<'l it ill iii"li"ii. ...limit H'.'.'V

I'l fill an iiijuH n-iiiiiiiL- fi.iin -mil an

.,. lUi'ii'ii...- uliili' h.' i- l.'.i-1'iiiii;.' a

-iiivi IIP |i|.'
Ill 1,'liiii.' uilli a uuiiili.

/(„.;/.„ V //...'.// I i:"il 1 ^i Minn, '•^i-

s.i \. U . liiT,

Ml SU'lni ;,.,>>»)', .\n <'lll|il"M..' .1'

a laill.i.iil <"lii|i.ili> . "Il" liail In ill .1 I"

<',,imili\i' liii'iii.iii liir -i\ imiMlli-, ami

liail inn a -t.il imiai > I'li.'iiii' In fmi' Hiat

timi. mii-l I..' laki'ii I" I"' f.iiiiiliif "ill'

llii. ,iiliiiii iif -li'.ini. ami tlii' lial.iHlv "f

III.' i;!,!-., iiil 1 ll il.T 111 l>iii-l ii.im

Ilir im— nil' ii|,.iii 11 Ir.i'" williin, ami

,11 111,' .l.iii'j.r i.-iilliii^' tli.'ii'fr.'iii,

/„';, ,' V \, ,' 1 „(/. \. II. i( II- If I'll.

I imiiii 1:.". \|:i-- l-'l. ."ii'i \. K, .",71.

\, llii. ill,,' I n\ -I. iin |ir.'--iirf i- a

iii.itlii 111 I'limiiMii ki.ii.v liil^jr, an oin-
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M'c'tioiis. It. ("itniiiit In- -jiiil iliiit ilii \- liii\c <-iiilili-lii'"| jitiv •!

doctriiK'N cxrcpl, |Miliii|i>, ill n -|H-ct. I>i a ti-u <>l' llif iiiurf tii.;

plov'T in iliui;.'!' "f 11 iBiilvi. <>ii«' i>f ill imiiN. Iml im •.|Miili<' rih i

wlliml- illllii'-< «.!« til Im iji till' lili<>» |'i|"' ni.l.'r 1(1 Illi- rlllllilit.

in tii'Irr. i« |iri-«iiiiirit In li:i\«- iiitili-r t\i I'usli ;m./i «. A liiiikt-tiM*'

vtiuHl till' ri-k III till- ji.ii'iiiL' <>t Ilii 'liiw l\ iMMiill.u uilli ^u ili Inn.: i i

pipr ii^ tin •trim w.i- till in I inln it. lit \. illi |i:i->li |iiili'- iitiI in lli.il I

llir iiniiit wliii" till' MTlir.i! >i tii.ii en . iiiinit Iiiomi tniiii lii-> i in|'|..

tciTil tlir I'll'iiw 1 Miiiii I I :ii'' il «illi till' 111 I iiinil iiiiiiiii-. rni iMil in il.Ti'lni "ir rii'iiw iiinnii I ; ii;; >i "nil iiii* jui mnii iiiiiiiii-* ii-rii\rii in ii.

Iiori/iintlll -HI linn |lr Ir-llll I. ill.' Illill .1 |in-li linlr lit (.'[•til WiHil. >

Ilii- Inn i.ii ,ImI -Kliiiii lli'W ii|i iiinl liiii'lli. iiiilv .'i im liri lliiik ;il tli

Mrink liini. ulnii' n riiiiininii l.iluiirr rinl ninl ;i iin lii'~ llink ,\\ tin

\<lii>. Flniiilv lii'tnii' till' III! i'li'iil. Iniil iinl, .iinl inil iinii Uiiiiiil in ,i>

•li-r'Hinirli'ij till' |ii|'i' lit tl Il'iuv in wlii'li lie pii ki'd ii|i ;iinl plii,.!

irilrl' to rlini' it. iiitiiiinrii liiiii tliat riijiin'. iinl al tin' pin i' iit tlir
,

I'. Ill lilt till' I'ipi'. tliii'W I'nnii tile i'ii;.'iiii' ami pi.tlii'li' »a> iinlv iiiii' lliii'.iil nil till' pipi'. tliii'W Irmii tin' i'ii;:iiii' ami p|.

ami that it wan liari'l.v i-aiiu'lit in tin I'l- .iinl noil in tin- »ork in uliiih

111.!' .mil «a» iti»liiiiti'il liy liiiii tn ri' injiinil. Mniil v. ifmiii l.n/' <

lit ic it ill till' -aini' riiinlitiim. l/<(r,',-v ils!i!ii 1 I'.nii. lUl.l ."iiil. IJ \

\. \ilil,i,iil I'lllii'irr ('(.. lIS'MIl l!t» (Vl Ki Nil <i.- \tt I'Vpil i. II..

Mil 11. ."i.'ij. TH N. \\ . T.H.I. plnyic ill a rainly factmy. ».

All r\pi I irllnil illyillciT ulin. «itlil>llt i|Maillliil witll a flll'll.nr ll-i I I

.......I t .. i 111 ii.r fill, i.i mil it iiiii iif till! .lull V\til|.|i li;|.« tin riliir.> lu'li iliii i in • I..

llliiiwil mull II 111 ni> iii|ni\. iiy ira>iMi .»iii. i -.i, ^-.f c^. »> . -.'.-i.t.

of ill «lippiii^' t'liiin iM'iiritli liiiii. i" I !>' lint llial tlir llppiT »»

t;nilty nf imiti ilnilniy fault in t.iiliii).' rlntiir liiiii|i is w.intiii;,' is <

to iili^i'ivi' thr ali-rinr nl' ipiki'i In liiilil an r\pri ii'ini'il liiiriiiaii.

it in pl;iri'. Kiiii'i' till' ili'ft'i* \\a-* npi'ii Sn:itliiii mIi I'H r.hrfn t.ifint

anil iiliiiiiii-. Ill, III' II \. It'iisii ICullii- /'ml./ Cii. ilS'.lTi lis \ii, .\|i|,

Uill Co. (IS'.ISi '.IH Wis. IllT, 7) \. \V. (aai r,„i<li , il.>,,i «; .</•

!)1. iliiii'.'iT (if wml-iiii.' ill il null

(») /{<ir« /ill" lifliiiii, i7i'.— .\ niai'liiil -tiaiii fimn a leak i-s >•) aliiiinliil

ist nf twriily yi'af'-' rxpirii'iiri' is pir iiiakr il ililliciill to -I'l' i- pn u

siiini'ij to Im' auair that a piin h hai' he iiinlrl'stiHiil l>y a >killiil i mi

iiiav "lip upon a rail, if its licci ln'ronics /'. /. i mhi v. Sluini l.innl" i ( u i

illll'i. Hull V. rinnlilu. M. .( SI. /'. /.'. !lll Wl-. S!!. IIJ N. \V. '.U.S.

<(/. (IH'.llii "14 W is. .")!Mi, (ill \. \V. :l."rJ. i lili I lidmi ->/ ijiiiiiUilinii ii/n

Whi'K' a I'law liar slips while a scciimi ,;,,(/.> siili^lmti i \ .\ii iinplnyii nt

haiiil is piiltin;.' a spike, ami st i Ike-. Mais' lApi'iiemi', i'M aval in;; Ml 1haiiil is piiltin;.' a spike, ami st i ik

him ill the head, hi- laiinothllii 111 tlic Head. Iir laniiol iinuir m a ihl-iii »aiiii niiiK. assi - n

Liiuisrilh. /•.'. li SI. L. C'lii.Mi/. /,'. r,,, \. ,if iiij'iiv hy il» lalliii;; ilnuii iipin

l//<ii (ls!i:ti 17 111. .\pp. 4ii."i (- Mint .villi.- Ii'i k'liovv- that lilasiinL' '|
i

hore l>r<'s!iiiialily hail suiiic i'\pi riini e at n-i'ilnl In, to hieak ilinvii tin



I
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H' irniii -itllMlli.ll^ illHl l-MlLhllMli- lii iiiiii'li till

lono

.1

iii-iiiiii-i- il li\ ;in', IH pli i-iili lit ». MiliKililc iin'nl\ lis v\in ! :iii:ilMi:\.

kI til.- (Iiiiiyii- «'( il- f;illiiiL; i- (i|M'n ji mI fnlll Mill-" III Hm -I.I L'-iiii;.

,.l.v /.. 1/.( ;„, I>.'.i7 .|ll> t;nulll;il Willi ill! tilt'

!i.-, Ui.. .'i:!:!. Til N. \\ .
liii.: ipLiiiiiil! M'I -

iiilti. I Unit •111' lii'l iHit l""k <" -if" I. /.". r.

\ l.iiikl.ivir riiijii;.'!'!! ill liiiiMii.: » 'U

,»ir in II Iniiili in «liiili lln' ln^i' iiiU

.llHL'-. '

ll>!'ll I

,./ V. .,/,

. ilnllc llI'liT liill-ll

,1 U' Ili'M to Ikim

ll:lli>i|l Willi llllll

All

il> |>i

(\|vrirn '

s .\ II n;.

Ill HUT w

II All

— illlliil llir li-k -ll.ift ill

1 llli-^ 111.

.1 llllll.' i.--illl'.--

liii \ii1iiiiIm

Ilk .11 -iiiUinu- It

111.' I -U . f

wll.li

ll\ 111',' 111 it 111. ink lit II ii.'iiil iin. I'l1 hIiII.' tiiiil..! Ill" lid' -li.id.

III.' -Ill Mtliiiii; »H- II I <l IIM'II 111 sM.'W- llli'l. ill llu

1(1 « I llllll f.'.-l .if llll' l'..l .ll.ilil I.T ..I 111.

-li.iM

hi II'MII In

I.I Ih.

i.f llll' tii-i;.l<

llf UIlll'l. II

i.iii-i'.l liy 111.' |..ii

ill'! Ii> III.' j.i

I. I, r. llll. I 11' 11. ' • Il -.1 II • '111 I"' 'I'"

;l till, 'i II. I'll.' Il w I
|i

Mil. I, Ulll'll' 111' llll. I llll. I .'N|l. in Un I .

. Il w.irk. mill wliir.' I"' r.liiiiirl iillii i;!il.
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l„l,,i.„. t.i l..a.l a li.a.v pi ll a . i, r....! .. _/,',
.•',. M-nl

'
IM L'ua. 'H. M

iMil, .. ai.'_' ..f f.'iir 111.11 111- "^^" t.-ii N. \\ .
"."

, . •
1

i,;.riv l..i,," llial h.' Ili..ii'jl.l tlii- .mill An .-xi-i i.ii, ".I -.. il n.i.i.r l,.u in'J -..I.'

I,,.. -,';i,.|,.|it /(."./,. > Suul}„,,i i; '-.. .-li:-!!; Ill- M-titilat...n ..f 111", nun.'.

I'liil'i l>H N (• :is: :is S V. '.'II .\ ail. I «1... kn..^^- l-'tt.'l- Hian any ..ll,.r

-.,x,,n. u l„. Iia.l !«'.'n .'npi;.'...l L.i a |..n... .inpl.-v-.- It'- .l.ara.l.-r ami |...ati.... ..f

,1 i„ 1, ,.„,l ..... ',..|,| .apil.l.' ..f «....'l.'ii l.iiil'liii'.'- al IN .nlian.-.' an I

lu.l'.i,,... iIm' n,in.l..r .,f .'.npi-y.- .„'•.- t la.iL'.r ..f -".'.k.; Ik-m,'.' -aiin-.l int..

...v t.. i«',f,.M.i -ll. i\ ll..' u..vk ,.f 11" 111.' tiii'i- "1 ''-'•,"' iii-.i; i".i;i.;i'-'- »-

l.';„l,n'.' r.iil. f.-...i, a p.i-l, . .r s..nih .,„„..- ti,.. n-K .,f I.'-mi'.' .„ir...at-'.l .
,.'rr

.,„ A.,„v„s /,-. r„. V. /»...*- I is'.li .Vl l.> '"../ '..'. V";.o "..•'.,.-"'
K.1II I. :i.'. r.i.- sj.'i l.s'ili -.10 linn 711, IS ?«. W. .'WT.
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mm
if

(•nlU,.|<-(| si'iiiP c.i-*-^ ill wliicli ill,. i-ii.,n,iic(. of experienced -,

was lield til Ih- ( \cii.'-;iIj]c.'

All ex;iiiiiii;itioii <il' lli(-.. ,-:is«s sli..\vs f.liat, if we exeei.r siid
as tliat in snlhl. {„) ,,f |1„. ,„,t,., „iiieli is pret'eralily ivlenv,]
• •oiisi.|,.r:iii.Mi IJKit, tiic i i.j.Mt was ,lii,. i„ e,,ii,liiin,w uliidi
oceiinrd. ili<. nitionaie of nil iji,. drciHciis cited is tJial the ji;!!

kind i.( teidiiiieal kii(.\vl<<ii;c ac<|iiin-d bv the servant \va> imi ,,

a ciianicter that tlie duly n asonaMe iiiteiciice was that, li.' \\;i

l-ef<iit t<. iiiid.T.-.iaiid. and sliuiiid iiave uiiderst.M.d. iJie ri-k- .

r.
'",,"'"."' y.-

11 /'''''"""-' '•-,/ .(• l/,„. ,.i|u,| ,„linL' for tl„. inn.l.r, wm-fo. (iss,, ,., low. .:t7. j:i N. U. lis. ,l„. .,„.Mt;. „ of ,!„. .,.^.,.,1 .„ ,

the .-oiirt Ihoii.jlit llnil :,,i (•\|».n..M<v.l -il.li^ .xi-i.n,-,. of ~,-,it. ii, I Si iimn.T wns ,.1,„i-.m1.I,- will, knowl..,!;.- .,f l,,i- .ton,.. lint Sin.-U,,,, v.i' k,„Uw «aiit ,,t M.ML,. MM..1II to |.i,.v,.|it th,. f;i,t fioin hU pii,'!,,! kiiou 1, ..!,.
.s^iK. ot ,Mi-.< on th,. t'uuU-. in tl„. ..n- ,-li,ii.i, t.T of tl i^irirs It ,>•

tri,-.. Imt m-.Ts,.,l tlo- ji"l;;ii" "t forth,, of w|,i,.|, 1,,. wi.s l,o,in,l to 1,1,,.
likuntil on ;,notl,..r .^-ronn,!. .\„ w.,rninf; ,-onl,l niak,. the ,1.,,,.:,

(n) yi,.;,T(,s-.— In /.'..</ v. Slorl.- in,inif ..-t to him "

""""•' J ^'.l';',.-", S-
'• } '"*' •' ' ^- "" rnrlin.,' of hulhtinns.-

.\Ii|>. ,L.. ,4 H,l. lH(i. th,. pkiintiir wjs plour i> not hoiiiul to «;,in iin
fit J.M UH^v from Ins r,.;.rnhir «o,k to rmnl workm.in .mmm-,.,! in th,. ,,,
"Pht st.mcs in a ipiarry l,y nutans of lion of „ l„,il,|i„.r. „f t, .„„„„,,,.
",M-..s. ami «l„h. so ,.m,;m,.,|. „ ,,i,.,,, ,|i,|,„„ |,„.i,|,.,„„| ,„ ,.,„„,,.',„,, j.,

hrok.. oir and f,-l! Mp.,n him. f ,t a-aiiist »hi,.h sikmi workman -1,.
in ilisciissin^' th.- ipi.-tion ulifthcr the upon hi- fjnanl. /;. o,„r v /
I'lri-iimstanccs riMpmiil a warning; said : ilsii;, Inii Mus-. ,-,11 4s \ j"The ,mly possihl,. cmcMlcd risk an.so Th,. fact that a roof ui'll I,,.

'

n i

trnin tlic pifs,.n<,. of s,.anis in th,' stoiip ,im. i-ondilion up to th.. tini,. v
in the <iuarry. SKH.kiiK.ycr was no iirlain pici-,. shall hivo Im'iii i

novi,.,. in this work. He was a man of pi.-,,,, i, pi,.„in„d to !« knoun to 1

inatiii,. ay,., of ordinary intcllim.n,.,.. and miliar Hilh th,. ,onstrm-tion r.,
for s,.v<.r,il years had li.i-n pmplov,.d in v. Mull,,, tlS!).-,) ,;() ||| \|,p pr
and alio, It ,|u,,rries. His t,.sii ny ( kk i 1), „i„lill„ii „f >itn„.f„r,'
shows iH.yond e,>iitention tliat. for s,.nie e;nis,. ,,f ^it ion is -lat,.,! liv a d,. I ,

two months diirimr his previous ,.mploy trannil iip,m th,. tlie,>rv that il v
mi'nt by I'.eed. h,' had worked at ihaii- li-,.|i<-,. to iliri.,t a lal>or,.r oiu-
nellinj: ston,.; that he kiu.w jr,,nerall\ of i,, smli work to tak.. ilouii' i -
the ,.xisten>.e of s,.ams thronj;liont all the foiirt,-en v,.ars old. wilhoMt hn'
i|iiarri>.s in the n,.if;hl,orh..(Kl. an,l that .Aaminati'on niaile to s,.,. «h,'t|.'
the stone was liahl,. to liri.ak hy r,.ason opeiali.m eonld he satelv i,.. f,

of the seams dnnnj; the pro-n^^s of the Tli,. pri'stiniption is that he mid,
work of ehannellin;; and of ,.iiltiiiL' out \\\u\i was ii,.,-,.ssarv to he ,l.in<. in
the ston,.. He did not. it is true, know ihat the work mi..ht Ix. s-if,ly v\,
of M.anis in tliis partieiilar hloek of HV,,;/,^ v. n,(iil„p (ISli:)) '() sp
st.m,.: nor eonhl Pivhohle or th<. .1,.- ( ..>, 4tli S,.ries, .3,;:! (d,.mun,i
fendant in error know: ami f,pr the lik(. iaini.,li.
ri.ason.— that il was ,-,.vei,.<l with ..arlh illi Work on .,;,,y,.-_(S,,,. .,i„,
and dust. 11,.. hoH,.v,.r. knew the f.iet (oi. lee). sii/irn.) Hamlliii" in
that si.ams existed in stone tliroM;.'hoiit at t h,' how of a tii^ is a risk a~--
th,. ipiariies. and tl:e ilaiejiT tlierefioni, a -lan eMiplo\|.i| t7) ilo ;.',.n,.i-.il

iiml liail (..pial opportunity will, tlie Ih,. ih.i'k. •.Ith,iiiyh Im ^li.is u.^.
master and Hi,. hold,- ,)f as,.,.rtaini!i,_' the vioiislv handh.l ,7nv liii,. hiit tli.n
exist..npe of seams in this parti, .iilar -ti'in.' ll/7//<(„i.s- v. rhiuihill
stone, for he. with nreholde. liad lM.,.n at 1.17 Mass. -Ji:!. ,-,ii Am. l!,.p. .lo)
work upon it prior to the injury. .Ml ,il-o (J 4(it. /„;;„.
thp warninf; that eoiild hav,. l«'.,.n re- la'i l{,:,\„„<i vtim: rnii>.triiti'<
quired of the master, or of the vice prin- i.t>,iuliuii uf.~llu- neeessitv for m
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\i\ rill- ('(.inlitiiiii-! wliii-li r.-iu-c^l llic iiij:ir\. It i.^ cvi'lriit, lli<-f<-f'in',

\].A\. i!l(^( i|iM-i-iiiii< ,iiT. in ilii- 1:1-1 ;iii,-il\'i^, illi 'r:iti'in.- u|' ihc .-ami'

(la.-? of bit.Uiil iiiii.^ ;i- lliii-c cxciniililic'l in ii
-WKt. mih .

('. .Mi.\<>i;nv .\s A nil ri:i:i;\ 1 1 MINI, m.imini'; >ic;m i i. \mi: or.

I''in- other rn-i- li<-arini;- iii"in llio cxit-nt of tlic kri'>uicili;c wliicli i.s

iiii]iiiicil tu minor .-crviints, mt ?;; I'l'.i, t\"^, 'inh, aii'l cliajpirr xxv.,

398. Generally.— It li.-w alrcmlv K. en -liown i ;;
•.".•1. -/»/. ) tliat.

will re tlic injuii'(l .<cr\aiil i> a minor, tlic ilofin-c i.- not aiilcti h\ i.lic

II . ir fiirni-linl uitli iiii m-.iiiiaiy (•.niiilir

t.i one- fiiiiii-lird witli ii ••.\lillri" <.im|ili.r

j. liiil >.ii(li :i ciiiiiiiKiii iiiiiini'iici' lint

i\.n ;iii i'\|ii.| iriici'il l>i':il<i'Mi;iii « lin liii-

r.\(r oh-('i\r<l ..nrli iiii occiint'iu'i' can

I
! -.lid. i's a mat I IT I pf law. In Uinm 1 liaf

I:;., lali'l-al iiH.tioii iif wliirh a .Millrr"

inM).!i-i' i- caiialili. will -.nnifl inir- ( .ni-t'

i! tn -!i|i |ia-t ail nnliiiary cuiiplri', ami
llili- allcnv tlio two iMls til i-iimi. In

:;.lll.T. /,'»,,VI // V. l/>ii,/. .;;/.l^^ .I- SI. I..

/,'. Co. (1SS4) :iL' Miiiii. Jiiii, 2IP \. \\.

117.

ill) f'lnisinifli'iii mill nji' i-nlitni uf In-

i.,i.,iiO'i'.v.—W licic an rii;;iiii. lia\ iiiL' tun

liijh a jiilnt was ilrr.iiK.il liy a inlli-imi

'..illi a linisc. it wa-i liclil t" lii' fnr tlic

jm\ In -ay win-! her ll n;.'iiii-i r. an fx-

|iiiiiiiii'il i.in|.liiyr('. nmlii-t 1 tlii. li-k

of -iicli iin (.V(.ntiiality. Iunhiir v. /.'./-

minis llSII.-)) (ill Ark. 4:t><. .•!(! S. \V.

7."iS.

.\s a InpoiiKitivi' cii^'i'UK'r U not pio-

Miiiiril to liaM. knnwicil;.'!' of I'cfrits in

lii- <ii;.'in<. wliicli ari-c from its iM'in:.'

i'.iii-ti iicti'il on wronir iiiccli.iiiical priii-

lipli-, it i.s not iiror. in an art ion fnr

lii- ilcatli cau-i'il by tliu ili'railinriit of

till' Iniiimntivc. to rrfii-f to I'liaiiii. tln'

iniv that, if iIh'V U'lii'Vi'il tliat th.' en-

liiiii' was Inpiicavy nr iini'iiiially lial-

iiiinil. tliat llic linilrr was ninluly olc-

v.ilfl alinvp tlic rails, that siiili inmli-

timi nf tho en;;!!)!' was tlio prnxiiii.itv

i;iii-i. nf ilcccascirs (Icatli. ami that tlii'

ili'fii live roiiilition of the (.iiL'ini. wa-
Lpi'ii to oh-crvalinn. tlicv -lioiihl liiiil fnr

iliI.Miilant. Halnsliii,. 11. >(• ,v. .1. A'. ' „.

\. Sniilh iHMIlli 1\ Tex. Civ. App. 1-J7.

.>7 S. W .
!l(|i.l.

rill' fact that n loinnintivc wheel was
open to 111., inspection of a lircman. anil

ua- sn worn as to Im' more than nnllii

.nrily ilani;i'rniis, will not defeat liis

iiiiinii inr an injiirv due to the .h feit,

since he is not an e\iicrt. and it i.s a

V..1. 1. M. d S.—CS.

matter nf sjinial -kill tn determine linw

liiiieh weal- -Hell a whiel uill stall. 1.

Ilriiliiis v. SI. /...ll V. /. 1/. .( .s'. /,'. Co.

I IsTit . ll Mn. .\pp. ; s;i.

(CI \\ • iiilil siiyl'iir Illi xh iiiliins. —
.\llllnlli;h an elllplnVee ll.lil lieell acill-

Im I 111 vMirk nil liie traveler" cniitain

iiiL' llic eiii;iiie ami lit her appliance- i.\

vviiich lli(. cirlei- fnr an elcsated i.iii

way trc-llc ueie Imi-lcd. and may h.ive

-cell tli.il it w.i- cnii-laiitly liciii;.' mnved
fniwaid on till. 'ie-tli. Iicf.iri. the -p. in

on which it was In rest uas propcrl.v

liraieil and linlti.d. he wa- lint, a- milter

nf law, chai L'calile with knnu ieilLre nf

Ilie daniicr that, while the tniveler"
was lieiii;; iiiiived fniuard, il- \vei..'ht

iiii;.'lit cniiiiiiiinicite a swaying; inovt'incnt

tn the inipii fed ly scc.iired span and
caii-e it to fall, Dniiiltmi v, ('uriiiU

(lS'.i:ii V.Vl \. \. I-IS. :il) N'. K. ."17:!.

.\ carpenter of nnlinary skill i.s not

char;;cali!e, as matter of law. with
know lcd._'e nf the f.ict that heinlnck

hnaril- i of an inch in lhic!;ne-s are

until In use fnr the -iippnrts of a scaf-

fold in cold W(.| weather, ina-iiincli a-

siieli limlier l«.comes very liritlle when
e\pii-eil to rain and frn-l. 'Iiiuiiini v.

Sirifi (i.Mi.'ii li'i:i .\ia-s. \L^^^. ;j'j n, !•;.

mis.
One enL'au'cd on the construction of a

scatlnld lielwccn pier- in a river, fnr 'le

election of a hridL'c, tliniiuh an clli( lent

lalinicr, is not. as inatter nf law, cliar;;c

ahle with a eniiiprchcn-ion of the risk of

c.i|lap-e of llic -catlnld frniii improper
diiviiiL' nf the piles and liracinff of the

-I riictiiK.. I'lirnlrii V. /-.(/i/e .Maur Hriilfir

Win I.s I
I'.iiMh .-)(i .\pp. Div. 71, Ii" N, S',

Siipp. 7,;i, AHiniied in ( lltOI ) 108 N*. V.

.-is'.i, (111 N. K. 111!".

(.|i Mnsiiiini.—W'lietlier plaintifTs Bs-

siimcd the risk of piittiiif; terra rott.-i

iiipin',' n-i a ..ill withniit having it

liniind tnj.'ctlier with iron ties, or were
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|ir'v-nin|it ioii wliirli i- i iili i'!:nh'i| in i<-|Mri h. ;iii iiiliill. ilul

w Im' ••liter ;iiiy iiixiii i ih|ii'i\ iin i.f :; |i|iiiriaic 1 nr ni'iiiiiii i'\ ri -k -

il in\i.|\'--. S|i:(KiiiL: ni"!c ^jiih r.illv jimI \\iili"iil. n iVn in-'' !

|i;iilii'iil;ii- '-l.i-s dl' ri-kv il iii.i\ i.c -:ii,| ilui ih,- fuel ,,f nii v
il'i',l-is. III ;i urrMliT >iV \i-~ (Mini, llii- ]ir.'|.;il.ilil V lii.-it lii- l';ii-

el iil'-crwil iiii: ;niii CMiniiirki ii-ii.ii ;iic ini.ri' limit' i| iliaii iIm.-i- .

1v|iiriil |ii|-.iii i,r i.r,!i|ij|'V ilit<-lli-c Iti'i', \\l|r.-c ~ii|i|i..-r.l (Miniii;

jipiiii ri.-iiiiii: il:iii:^ri- fiirni-lic-. ilic jufiilii-iil ,-t:iii.l:ii-.| ip\ wliir

< \i>t('iic,- <.!• ;i|.-c||'-c iif ..liliii.it'irv klH.W li-i|;;r j- l,i -tcl. 'n,,. ,,),

(•|l<Tt 'it llli- CMll-illll-lt il.ll, wlllll \if\M.| ill li-hlliilll \l< \]\<- l-.i!l^

law »v-Iiiu ")t' jiirv I. rial-, i- tluil tlir rairjc of (•irciiiii-tiiiici'~ i

not i'l the CM ni-,.' ;)l' oiiliii,ir.\ ..ni'. is iji iu'.- :i (lartcil lu^It liy -.iMii.lii,-

11 i|iii~i i.iii f,,r till' imy. a'miv ti,rn' is pjji im iii -ii-|.rii(l, il U-'ihmIIi n i

i'\ i'l.'Piir lliMt lliiy IvMi'iv n..l!iin_. m1 1 l.\..liiliL' -li.ifl. .mhI Iml'lin,
:iii' iioii-. ;iii'l ivlicil (.|iiiii'!,\ on tiic tin- lull -r,t|i;it il I'l^inii.lM |,.,i|i,:

loiiiiiiiM. mill wcir iKil f;iitiili:i r « itli llic Ihi' -liiili. \siili no -|m i i.il ni-i u
liml 111 Icirii .oil;, liny wnr \\~]ivj. ,.i|i,i i!liii --Io Ii,.I,1 ii,. h.-ii ,,| i!

wliicli |>roircti-<l more lliim liul liny oil li.r -li.il't." ;iii,| |i> he -ino ^in

ImiI Lii'M ;o-c ii-loini il Io. ;illlii:ui.'li Ihiri; it oii I'lc |il,nn pi.i-i« oi -liill,"

i- i-vili'iii'i' lliMl tliiy wiTo of n.in- iIimii Ii.im^ li.in in-innlid lliut lii- I li!

• inliiKiiy -kill Mild i'\|i<rii' :i- ni.i-'ii-. .Ifi -i> uoiil,! ri-;iil,-i ih.- lull li,.

r;i',v. ,/ \. Sillir,,,! I ls!i.-|i |i;| Mm--, •.r.iwl" to,\iii,|- i!i,. piilliv. or
."i.",7, li; X. I-;. Ill) i|,,ii of copin- filli. Ii.ivr iiif.-rnd ih,. ,-\i,trric-i- of |,i

(I'l .U'i(7ii/oc7. Il i- for llic :iry Io in;; -,-l -( iru - in tlic huh of a pull.
-:iy wliilhci- :i niMii who. liefmi. Iiiiin_' I'.i-ilx -.-I'li ,n Ihi' ilini li;;lil. fn.
liiiii-rif to ihi. (Irfcn.hinl. Ini.l u.nkril know l<..li;c of llic MiiiniiiT in wliiili

for ahoiil ,\ y.Mi- in Ihr pii k^r ihimii of imllcy- in lli.' -hop wiic -iMiiicd
it (•(itlon mill, hilt who ti-litii'> thiit he -hi fiiiiL:. i.- ii ipi.-tioii for Ihc !

kiifw iiolhini.' of the inlcrinil lon-iini'- iiii arlioii ml/mIh-i ihc i'niplo\ii i

tion of a piikcr. -lionM havr licvii in- oi-nth of lln' .inphiyr... raii-id li\

>lriirtc'il a- Io Ihc ri-k of roiiiin ill" cloLr-i -•inirhc.l (..mi ilic pliitft.ini li\ ti.

of cotton from Ihc niachinc while Ihc which woini.l aioonci | he hiil. of lii

In alcr was in iiiolion. c-pcrially when- Icy on each -iili- of anil o\, i t

it is al-o ill cviilcncc thai the picj^cr ho-s -cicw. I.inh.n v. NK..;,,,,, /, ., ,i

liiiil, ill his prc-ciicc. vcniovccl clo;.rs with- C<i. ilstllii iltl .\. li.ic's. 41 \il

out stoppiiii; tlir inachiinT.v. I'ml hail (fi i:ii nilni y. In a ci-c w i..

thus -ci ail c\.iiiiplc which it iiii;.'lit have employee was inJMi.'.l hy an (:.

liccii (laii^'cidus for the plaintilV Io fol- f.illin;.' Io tin. ho'i.an oi t! I

ho\. /). Co.ilii V. Ihinii'iir^ Mills well, owinj.' to il- Icniic h.'cii

;lS'iSi 170 Ma-s. ;<:.-). 411 \. K. :;i.-|. loa,|e,l. it appeal. .1 that h.. u,,.

.\ seivaiit who is familiar with nia- iiii'orinecl as to leu iiiHcli ih.. >•',

rliineiy as an opi.rator. Init has no tecli- wniil.l carry, or lliat. if oxcrhiii
nieal know Ic.Ilic of its prnpcilies siich as rope- -iipi".rliiiL.' il \ ill. I -lip i

is pii-.e-c'l hy a 111. chanical cii:jinecr. is groove- aial l!ic cle\,ii..f h..iim1 f,i^

not chaijcahlc «illi knowleil^c <vf the that lie hail hi in iiinnin;,' a -iini'

ilanv'cr of lunnini; a jrriiiil-lone at a. cer- \atiir f.U' -i.\eii \cai-. an. I kn.-w i

tain liij;h rale of -|M.eil. Ih If' nsh in v. the of il- \aiions p.irt-. it w i-

Miihtrl llSIHIi l:h; Mo. :,'X>. :!ll S. \V. that a rc.pie-l f..r an in-l i u.I i..i

Sli:!. .Mlinneil in It.iiic in Klii Mo. filO, :!7 there was no siiihi-ii.nt eKidciic
S. W. S-J!l. .\lhriiieil on llcheariiif.' in |;>I1 jilaintiM' iliil not a--iiiiie the ri-k

Mo. Hill. .'IS S. \\ . I'.W. injury tie suslaincil was propi'i I

Whether H wfiiknian of avcra;.'e in- fii-i.l. snili a ri-k not hciiej wit'ii

(ollii;eiice. who. after winking; oil' ami on conipvcheiision of any ser\aiil !i"i

tor two or three months in po-itions ehanic. .v»//.i.i» v. 77o./a.' '.

which ^'ave him an oppoiliinity of lie- ijsii'.ii 17.", .\|a-s. 41. .>•" \. l). 17;

oomini aequainted witli -haftiiiLT. was |._') Arlim: <-f iii;i rii.'i',,,: .... •

(iirccleil for the first limp to assist in va'i.^o/ec. \.--.\ comiiion l;iii..n'r \'



iMi'i I i;i» KMiw i.Kix.i; (H \;\^k. lo:

^Li.-l' i-ll'i|\ kll'.W Ic.l^c r;i'.i lie illl]'lll

tl);,i,ri- n-lnrii-il m ciih^ wIm i-c tlic iti|iiri.| |Mr-Mii \\:i- a iinii.ir. lli in

ill ilm-.' wlici'c Ik- \^a^ "I' I'lili :i,i;c. al iIm- liim- wln-ii ;Ih' an-.' <.l' acMi'ii

In \\ r('-|Mi-i tlif <'li'iiiciii III iipiii 'I'l iMlMli-

llii- -aan' niaiiiii'i- a- thai nl ini-\pii'iiiir<-.

Tl IV
I

Mil In-i. I- ihai a mil ir is iiilci'ini' tl ilnl I as rr-|

liM

IC't-

l»itli the aliilitv 111 iililaiii iiiali'riai inrnrinal inn ami Hh- a Ml it \ in iliaw

,l,ili;rti.i|is tVnin -iicli iiiliiniiali.iii as inav In- i ihta i in '1.' I'liil an cn-

iniiiinilioli lit til,
-111CiM-lnll- riillatl'll III tin next .-ciilnll -llnWs \i-|'V

!r.irlv tliat it is i.hr latli-i ilc-i-ripl inii <( intri-inril v wliii-li i- iim-t

fii'ijiii'iitlv tiic r<'al ( itii-nni lat iiiir lai-tnr in tl Tliat IS til sav,

ill ;l tn'llill » IliTc 111' »il tiilil lo work. Ill 1h' jii-liliiil ill liii.liii'.' 1ii;it

:l li;i\ni;.' 1111 ili-rii't inn Ull.'l. lllirli ill-lllli'ti il.ni'.'i'r

he -liiHiM -liiml. li.i.l a r.'jlit to nly -Imiil'l iiaM' luiii lIm'" "a- .'-i .ilili-ln'il

U|.i.Il till' lll-|il

I.I llli' CUM lit ion iif t!

Uir -liiiiiii:: aiiil li> I'V iili'ii.'i' uliiili -Imw iil i liil |.l,milill"

nil' .1" tl II' iiili'-t^'.li

-I Ih'I'ii

iiiailc liy 111* siipi'iior* aftrr rarli ]

an rSjii il ini.Mir

ill.Ml! Iiv il.f.'iiilant. afn

illii 111' NMilkllM'Il to hi- ii-iila I'k. iiiiili't ilii'

iMIIilrl Ion I'l

Ill.T till' lll'llcll. iiikI not . a«i -H|«'i iiiliiiilriit anil foii'inan. u in

lalliT of law. cliar;.'"''! »itli tlio lirri i'\|ii.| iiiniil niolilois, went to wh.ii- ili.v

ill' till' i|iii-tio|i w IlI'lll.T IIm'H li.i.l 1^...,! il.I.'.li\

lllioiiL'li it i> iil-o in I'xiili.ncr -l.iinl to Mil Imli- ilii'ii'in uill

tli:il he liail winki'il a '_'ooi! ilral in iii.l.il. uinii an rS]il.i-io;i

tivmlios; tlial In- knew the natiiri' oltlir

nil anil the ili'ptli of t.lic tn'ii

mil

1111 ii'.i.

i-.'il 1 \ iii-l an 1 il. mill in II ill-.

Ii; tliat llljllllllU intr-t.lli'. w ho hail m <|n

Mii-ti was (lone tii ri'inovc io.k from or -nii -mli «

ami that tiiall i| It it il- of km
fi'i'.|iiiMitl\ fi'll tioni the ^iili'-. on.

Ilk lii'I'iiii'. .unl iliil lint.

I't ot ni-t or ilaiii]! Iluif-

(.,.,,/ V. Mdillioniiifili (l"'.'."') I'i-* M.'-< .\l,lh,„l.- uf l,Hl„ll,n,l In,III, .,!,-

tl N. K. !:iS. Wla-lhi

Ulii'lli

nll-iilrralll

ll'lll-ll,

IT an cniilovi'i vlio hill liail ininiril h.v ri'a-nii ol h

V CNiK'nciiPi' in \Mirkini.' iii with an onilrr It lli- -1

ilt\ i.f ni'i.'l

l|irnil1rll

l|i|i.llli'

ih'iil tl

ii'inri- ill "I'l oil mil liohl lion II a tinihii Iran--

ikiii'_' in a iliK'p anil nn-liornl tri-nrli. poiti'.l mi a nil I ilh it- n.ii iiiu -iih'-

III., -iilcs of wlijih I'avi'il ill n|ioii liini. at. I hi- top ami liotlmii hail hail -nil i i.iil

lii'hl to 1)0 a i|iii-tiiin for tlio inrv in cvpirii'iiri- to ..iiahl.. him to coiiipr.'h.iiil

llnliilniiirn v. MrKiiiijIit iVM\\] 17S t h.

.\|a 24-2. "i!) X. v.. .!04. vh.

-k. i-

hi. hail

An cxiif il workman Pii^'aciil in iiioiilh-

f

ipi'.-lioM tm
v.ork.'.l .it Im

u inlir for -'

:i:iiiL' a li-w

ii; a ilitili iinilcr t lu' iliii'.'tion of a ll'i'iii'in ^ i I Mills I is'.ir,
I n;.'.

iitondont iIim..* not. a< a niattiT It .M;i M. t:i N. K

l;l -nine tile ri-k from the I'si-ti'iii'i'

if <ra( ks in tlir

to ravi' ill. in

irtl1' I'artli I'aii-i

All iii-l iiiilion ill an arlion for (nr-

I.
iii; till, ililih -iiiial ininiii- to .i minor riiiploM..' tun

tlio all-ell. 'n of ev iili'ii.'.

that oraeks like tin

lia'ile *..

;t tiein

me III ipie-

iir in <li^'L'iii;r an

il.li'iii

I''

th.il 111 1- IlKllllll

il aiiil olii ion- ilei'i-. I
-

I

1 a — iini.'il all ri-k- there, .f. aiel u.i- ;;iiilty

lleipielltiv

lies for

tlv

ami. if of .oiilriliiitiir> iieu'li^i^me in i oiit iniiiie.'

Ill wli.'th.'r lie tl

-liiiiil.l have aiitiei'pateil it. Mil ,hi v. siiih il.f.'il- in th.^ ni

\V'sil„„nu<ih (isaih lr> Ma-s. ,")il-t. .')2 .rly nfii-.^.l li-

nk ulieii lie -hi.iilil liiiM' kiiinn of

prop

N. K. Imi4.

(Ill /,'x/i/o

tion to a niinnr -

'iliil \iu liiiihil

riyiilliiiq fr'fin shitin ^

' hil. il-o eiie.

.l'.i."i. note 1. -iihil. ifli. ""'• In r

for 1

iiliiet III III.- rule ap
liealile while llliliolitv ami ineNperi

Ithil,,. i,lh>ll V.

A. 427, 0-". U. S.

/'i.ir V. Itn,

;i N. Y. Si

I
lliiil I i:) \pp 1)1

I'l'
t>2:i, the inrv «a.- liehl

App S, SI Teil.
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It •

h

llir itit'c'iciii'C ill, It llif' (l;in:;<T iT":it(il liv cirlilill cciliilitiiilis. il-

tlic cniicliliuii- llii lii-ilvf-. Wiis kli'>\\ll to lllf .s('|-\ ;ilit, i.i Ic.--

(hviv.p ulii'i'c iic is ji iiiiiiiir tliiiii wln-i':' lir is an ailiilt.-

Tii" i']ii|ict iili\iiiii.~," di' 'iiic 'it' il- i-«|iii\ iilctii,-. is i|uiti' fi-ci

n-cij to ill -iuii:it<- iiimI rliai:;(i(ri/i tin- ri^k- wliirli a iiiiinr

fllisivilv |ii'i'»iiini'il Im nihil r~taliil.' Sn, al-u. it i- -•'inil iiiii'- -^

l.lic lucre lai-l 111' iiilaiirv i- nf ii'i iiii|iiirlaiiri'. wIicit llir chui^^cv

wliifli ilic iiijiirv n-nll'il \m ri-nt' -iwli a l<in<l lliat llnv \\v\-v a

ous ti' till' ~iii-i- t a 1.1 V as III ihii t' a man.' lint in view ut i

'I'lic -ii|i;i'iiii' riiiiit iif \li--uiiii run- w:is iliii' «n~ not iiirr-^arily

sicliTiil till' cli.iliiiii' 111 111' wrll •i-ltlrcl liy Mini -iiimi ii'llirtinii aiiil Jinl^'iiii

thi' Jiitliinit if- "llMt. mIiIiiiml'I tin' ii.i- iiii iliil In ii|i|iH'iM.ili' tiir rmi -ri|ii

I'liliii'iV. Ill' lli^it |iiiit lit il riiiiijilMiiii'il ;i ili'fri't. till' lilt. 'iiil. lilt i~ mil .

<if as i-i|Miiiilly il;iiiui p I1-. i~ vi-ilili'. yi't in nil iiiliun li.v a iiiiiiur si'nai

if, liy riM-iiii iif till' yiiiiih Jinl iiii\|iiai- rliiir;;i- tli.it if tli" iiijiin-il (in

I'liii' iif 'III' -ri\aiit. III' i- mil :n\ 111' iif kiiiiu liilu'r nf tlif drfrrtivf inn.

I

till' il. 111. ' til wllirll 111' i»<'\|,i-.i I ill ii|l- llli' J|>|ilij|ln' ill l|lll'~lilill tllrlr

I'liilini; il or ,i|i|irii,irliiiiL' iii".r t" H. it i-; im irnniTV. Mcl'iinniiln r v.

tlic iliilv nf Ilic imi-liT 111 M|i|iii~r liiiii Iif I IsiiUi IJii N". \ . r,>(\. 24 X. I-;.
•

till' ilMii;;i'r. if kimuii tii liiiii." Ihin- frrlivc I'^ir i . In iv cjsc « lirri' ,

liiHi \. Mini I l,ss| ) 74 Mil. l.i. 41 .\iii. uf I'icliti'i'ii was iiijiiri'il liy an iii

l!i'|i. L'!is. ;;ii;iiil rail, it was liclil inipi

III l.iiiiiirilli if V. If. I'll. V, It'iliniil iliar^rr tlii- jury that tin- |il

(Isil-ii i.HI .Mil. lijli. IS I., i;. A. liiiO. II Is III i« In 1-1' iif'tlir fait that thin
So. iai7, it WHS siiiil: ••jlii' I'lMty nf the lilin'kiiii; was know li'cl;.'!' nf tlir

master in rasrs nf latriit ilifi'it-. tii rx- »nl ilaiiuci'. Ihnix v. .S7. I.niiis.

jilaiii, is till' saiiii' uhilhii- tlu' si'iv.iiit .s'. A", rn. ilH!iil) ."i:i .\rk. 117. 7

lio a iiiinor or an iiitilli:;iiit ailiilt : tlio lisu. |:{ S. \V. Sill,

ililliiiiiii' iK'iii!.'. liiuMMi. that as yicat Tlii! I'viiliiict nf the |ilaiiitilT—
ilili;;iin'i' ill iil>-i'r\ ir,;; ami riiiii|iirliriiil- iif si'Vi'IiIitii winking' as a hrak

iiij; till' ilaii;rir- is lint tn 1«' i'\|ii'i tnl nf that hi' \\a- lint iiifni iiicil nf thi-

till' \'nniiu anil iiU'xjM'rii'iiri'il." inriilriit tn Ihr lnisinr-s, iiid nf

.\ si'i'vant may nnlinarily Ih' rVj ictvil
|
Ihvit that hi' ilhl not i'\|ilaiii t In

tn kiii.w wlii'ii his tnnU ni'i'il ri')j:iir-. Imt nf t lir ilaiifiiT tn thi' [ilaiinill.

ill till' alisi'iicc nf i'\|ii'i ii'iii'i' .iml iiistnic- cii iit tn sustain a timliii^ thai

tiiin a lail (aniint Ik' i'\|ii'iti'il tn kii.iw ilnynu'iit was iImii'.'i'Umis. 7. .rui

intiii'ivi'ly. or as fully as hi- r\|ii'ii- It. N. If. Co. v. I'lnirlur y\W\

oiirril iiuislcr: anil it is rcasniialili- that Civ. .\|i|i. I .'ill S. \V. ,')!i:i.

Ill' sliniili| lie warnril au'ain-t siuli ih'ti'ii- 'In llii' fnllnw in;; rasis tlu' s,n
(iiatinii nf thrill as I'lnlaiiui'ls his safi'- hrlil i-hai;.'i'alili' with kiinw IciI'.t

ty.

—

('specially whrii il i- nt sinh a na- li-ks drsi riln-il hy tin' unnU in

mil' as ii'i|iiiris iiistriut inn tn arrest ets: \\ illiniiisun v. Klu Uhin M'h
his atteiitii'ii nr e\eite liis a|i|ireheiisinn. I |S!i;ii I'll'i Vt. '27, 2'.l .\tl. I'M)

lliiiiiii V. Iliiihitii III II r lli(/<r I'liirir ii'iit I : I'miihii v. I'aii/ic Hills

d rii,iir Co. (lS!Hii .-,7 linn. :(:!!•. Ill N'. 1 4S M.i,.. 22s', ill \. K. :i44 |nl

S. Sii|ip. ."iS.'i. Dun III II V. Sun III r llSliJi l."i7

'I he Illele ^.'elli'ial kllnwleil'.'e piissesseil 41S. :i2 X. K. Ii.'i4 |nlixinlls|; /;»

liv a. Liiiiior that when he eii;.'a,;;i's in a lliilln I'mhu d Hiililur Mfii. C.
;:'i\i"l emplnyillellt he will 1»' es'pnseil tn 1 1 .'f N. V. .'lHI. 21 X. K. 717: '

certain ilaiiiiers wliieli an- not ineiilcnt Ihr ilSIKii 140 N. V. 4.")n. .'t,-) X.

tn ntlicr eniplnyiiieiils ilni's nut eniisti- Ipl.iin ami ol>viniis|: 'inlnlu. s

tiit<' that full appriiiatinn of the ilan- A. C. li. Co. v. Tihiilih- i|s!i:ii

};ers wlUli will alisnlve the master nf .Vpp- 'i-i'!. •!'"> X. K. 71li |npi'ii

till' otili;;<itinn of iiistruetiiiL' liini as to vioiis] :/'(,»( v v. I'liilliiix (lss2'

tlic partuiilar natilli' nt tne perils to 17. 4;{ .\m. Kep. 2114 |p.iteiit|.

uhieli lip will he eNjinscil. \iiiliiii v. 'O'Kufi- v. \iiliiiiiiil I'lililnin

W lull h'iiii l.uiiibi.i Vu. (Is'.iii, 7U Wis. I'liii'f lu. (Isa.'ij Ml Conn. :;s.

1211, 43 N. \V. 113o. 587.

\\Tirro the dansor to whicli the ininr}-



nilc fl-fMi;. :,

iiiiior i
•

I inic- -:i 111 ;.;]

r iImiiui'I- ! I-::,

V wcri' :i

.irw lit' iIh 1,.i"

r->;iril\ (.li\i..;!.
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t 111.. |, 1. until! -
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SI. I.iillis. I. I/, ,(

k. 117, 7 I.. K. A

ilitiiiliir— a mill' r

lis a liriilMiii.iii

l.-.l of III,- .1,11-1.

«, mil iif ^

'\pliiiii till' II iiiii

|ilaipitlir. i- -m:'.

liii^r tll:11 III. •];

lis, y.T.i, ;,-;..., r

chrr ( I'.mii: I'lX

•S tile sITMIIlt U I-

kllliwlcdi.'i- 1,! \':

uiinU ill ln.i
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;
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tlif ciiiiiicitv of iiiiliurs i- ii \;iri;i illlllll! I' \ I riilnp.il-i' ni'Nt

i.s iiiiiiiilVst. tliiif. ill till- pn'-ciit i-Miiii.-ri ii.ii. ill.-,!• \iiL;ni

'I' ililTi'i'riitial ii'ii I liiiii

'11 I- :in ii'hili.

ti'iii), It

liitllCtS arc even IrsS SC|-\ ,
! Illilc Inl- |i||

llirv ili'C iti ciiscs uliiTc the ilijlllTii [icfs

399. Cases illustrating the capacity for appreciating dangers, which
is imputed to minor servants,— 1 f il,,. i,,,iii:il ;iii<| |,l,v-ii-iil ,M|,iiriiy ,,f

liiiiiiirs till" iisccriiiiiiiiii;- (hniiziTniis ciiiicliiiniis ninl e-l iiiial iiii; llic e\

tint, to wliicli t.licv iilli-cl liis |ici-(iii:il s;i|', tv i.iii!il 1

tlic l!;ni;ii;i,!:<" nf ln;illi(iii:i

!« ;i--llin''l 111 iir,

lies, :i c'lli-Iiiiit i|ii;nilil\, ii- il, is, t licni'd i-

')
i-lil.v fit ill! evciils, ill II ;|s,. ,,f aijlllt-. it U'llllil In- tV;i-iiil.- ill

[ii-<i|icr to !irriiiii:c t.lic iiiitli'iriti<~ wiih rctViciiri- In llie ]iriMli,-:iinciil.s

'lirMt(il liv tile sectiim lieinlii l^s Ilsl'll lllI'liT III)' |irer,',||li^- s||l,||tl(

lliil as tlie sii;iiiti caiiie atlnliiitcij in ijiiiii.iiIn vari es eii|isii|i-i\il,l\ 11

I'onliiiir til tlie actual aiic of t.jie sci'Viiiif. ami it. is tiicrcfi.rc iuc.--;ii-v

t'l tak<' into account luany ilci;rccs i„,i|i .,f natural inicliii;.iic(. aini of

iic'iuireil kuo\vlc,li;r. coiijoiiicl in an eiullcss -eric- of diiV

illations, classiiicaiioii on il

crmi com-

II •-<• lines is luanifestlv an imiios-iliilitv.

iiilliciilli<'s of arraii.i^eiiieiit. arc still fiirili(.r aui;iii. ulcl i\' tlic

tai't tliat, speakin;: livncrally. luiuor x'rvauts arc less alije than adiilis

tip take ailvanlat;c of tl ]i]iortuiiilies of oliservatioii wliicli llicv mav
*c iilitainod in the course of tl leir eluploviiieii t,— thoii-i

iliiiittcii that there is little or uothiuu' in the ca-cs wh
I II lllU,st Im-

ich U'ar.s 111)1111

tin- precise asjM'ct of their olil|i;-aior\- kno\\lci|o-e.

tlii-i'efi.rc, it wiiuM sc-ciii that, tIII tiiat. tiic onlv colli'-'

111 e.xhiliit tl e views of the courts li\- i

ii'itc all the (IcCISIollS wli icli invi.Ki' th

I'lion the whole.

"11 to a coiiiiucnijitor

rin',;inu toueiln'r in a siiifi-l,.

<pie.:ion whether or nut the

HTvant was cliariicaliie with an apiireriatii.n of the ri-k t.o which his

'iijurv was due. In ilnin:;- Ihis it u i II li' -sarv to aiiiici|iatc ti

-siiiiic extent tlie duct niH's liliisi rated in the two f ill' will"- --llllMl.lcs.

I'lir the pur|Kisc of facilitating;- conipai-i-on. the deci-iuns are dis

triliiitx'.i into p-roups similar to those f

t'l this ciiaptcr.'

uiinl in the iit,her e.\t<-n( d not(

ln\ Ttifirlivr rnihrtni Irnrlk.—Tlin .irniir'l mil. Il-nh v. fit. T.miii, J. M.
ri-k iif till. (Ic.railincnt of a (ini-tnii-t inn .V. /,', c, IS'Ml,
triiii iiiKTatinj; on an iiiilinisticil tr.uk .\.

\ik. I 17. 7 I. 1!

l:i S. W. sol. Till lit,

1- ili'.iiii-'l tl) l)i> aii|ir(.i-iati'.l liy a yiiinli -i.i'l: •-Si-r\ i,i' al.oiil thi- iinl.liH-ki-ii
riiiiit'.n yc'iir^ of a'.'i' \\lii> c'li.'ii'.'cs in tin' mil lilt. -II, I'll uilh iIm

wiiik iif (IcliviTin;; tics. f:rriiixiill,- ,( tin. kiii,\vli.i|"i. of tl". fiu-t tli-it tin
K /:• r„, V, llri„l,,s„n (ISIKi) l:!4 111, I. mil
•:.-iii. .Tt N', K, 1021.

.\ Mi-ilift lias 1

wi'i-i. miiIpIi cki ilj.l not nrrps

M.cn siTstaiiinl wliiili ti-inlaiit ,|i

oily imply know jc nf tin- at-
ii'ji-r. Ki

lid,

t" iii-lnict a yniitli of ci'jlili.cn vmhis f\\\lH,^triii Ii

lU'i' "f the da
I ilii. i-iini]iany llalilo for .in nnii--ion ^.-.-r uim ii„lf a iiiii'-lion of fai-t

f'i

liiiil I KM>n injiirpil, aftrr workin'_' — .\ niitior ln-ik. 111 in will) liail pii-scd
ir months a.s a brakcnian, tlinu^'li mi.lcr an oviTlii-ail l)iiili;i. ilailv for tliiep

his foot caught in an unblockt-il wci-ks Ufurc 1 le was stnifk liv it was



I
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400. Effect of cases discussed.— I he ..-iK i^.m ml |iiiiii-i|,l, >a

l< III- lHi--il.|i- III l-Mriiii tliilii l!ir ill ri-ii.||.^ ill Wllirll :||| ;l|i|MV.

Iirlil III h.nr ,i.-iiiiii.| III. Il-k. I),. Ill \,,ill' \lil. It. !':,. llMMIi 111 .\li

\. I''u ifir i; I,,. i|>7.". .ill \|r.. ;!iij. >ii, 77.

Till' i|lll'-l jiill \\liilli..r ^1 «iT\;lIll will" hi .III .lilliM \,\ .III |.|n|>l.n,.,. -,

«ll- ~llllrk liV .t -t'MIll |ii|K. rXlrlhllllL' M.ll- ciM Inr |ii'l-.i|l.ll JMMn.i-
"Ml' .1 link uhiir III- U.I- -llll'llllj nil ullll U|llniL' I. II-. il i- .1 c|ll. -

llll' li'|i III .1 r.ll -hi. Ill, I h.lM .l|.|ilii| llli. |lll> ullilllil Ihi' -1 I\ I. !• 1-

:llri| llll' ll-k i- Im llll' |lll.\. mIiiH' 111" ;;i nil- ;ini| il- il.lllL'i'l -11 111. -I llll

|.\ lili'hi'i- i- tll.ll 111' U.l- mIh III -l\li'lll |il.iitll ill"- illl'i.l TIMl lull »ll III!

vi'MP- I.I.I, ami liiiil lii'i'ii liinil .il.i.iit -i\ inin.l ... iim.i.il mi', m- In rrinlii ii

llliilllll- lill'i.lc llll' lll'l'iij. Ml 111 -iH|. M- I.. vi»l' IlilM iii-liml inn-. I//. /.I

iii.iihI I.i.\. ^iiiiI 111 iii'l ,1- lii.iki III III. il /'. //. r... v. Smilh ils!i|i !i| i

III- llinl lillir. nil 1,11- -Ullrlii.l In I hi' ill' '.III S. K. 7ri:), , Till' li'|inl'l i|ii... J

fi'iiil.inr- liiiililiiiL:-
: lli.il In- li.nl ii.t.r v. I.mI i'S|«.| j.ii i' llii' |ikiiiitll1 li.i

lil'lnl'l' Mnlklil l.illll.l I'llhvil.i -l.llii.ll nl' Wllilll.'l M l.i.j -I'V .'111 |.i.|l Vi..!!'-

I.1I-: .llll! iIkiI 111' li.hl |ii I Ihi- |ii{ii' |iln\i'il .IS a li.ik.iiiMii -I" '' h.i

Mill. lit II iln/rii tiiiii"'. lull 111 Ml mIii'Ii III' iri-li'iHli'il iii i lir iliity i.f . . ,|.iiii:

u:l- ..n till' tii|i if :l I'll. /'. ..... \. II .jiii-tinli li.l' llii' jlllV. .V.i.iv v

I ml,, I Shihs l.i'iilnr ('.,. ipniii 1117 W.^l It.li,. Ils-^'.i'i SJCa. \:,1.

Wi... :iii."i. M.'t N. \\. t7:i. .M.i. .\ jiny i- jii-liliiil in linli

In >'iiiiyhiiihiiii mill I,/,' ml, nil ../' il ».i-i rii';:li;,'i'iit tiiniiiit tii l'Im'

iililuiiti rats. Ill -I'Xi-ral r.l-i- it li.i . linii \\ Iiitc a Mlilinc nf -I'M-lili

liii'ii lii'lil that mill.. I- liiiiii;.' t li.'iii-i.U r- |.|..\|.il as a iim'--i'Iil'i'I' ill it I'.iiUi.

iilll In iln -lli-il VMilk IMII-I I.I- laki'll 111 w.i- i.l.li'li-il tn rnlljili' ra I'-. 7'

a|i|iri.ii.il" Ihi' I'i-k- ill! i.liMl ti. i. ii|iliiiL.' d 11. f. It. r,,. \. /•,..;,;,,, i Itii

lai- iimli'i' niilinai'i ijiiiiiii-taiiri-. Sir Civ. A|>|i.i .Mis \\ . .Mi.'j. .\ iiii\

i) 'J'.'l. iinic I ."i I . mil'. laiiliil in liii'linu that a Imy i.l I

.\ liiak.'iiian Hii' twriilv M-ai'- nf a;;i' u Itn liail hi'i-n i iii|ili.vi.il In |iiil I

will! ha- hii'ii VMiikiiiL; in a \ai'.l fni' niii' M'i;ilalili' n.iti-. anil «a- tlirii

M'ai', ami li.i- In'.'ii rii;,'..;;.'.! ill suiiihiiii; I'lir.ii tn I hr ni.i'k <if |iii-liin;; i i

ti " t«ii iniinth-. i- |irr-iiiiiril tn iiniliT -iilr Irark. -limiM Iuim' Ih'iii in-

-laiiil all till' iirijinarv ri-k- nl' tlir sitv- as tn tin' i|an:;ii- iln i.l.nl In i!i

iri'. -iirli a- that nf iiii|ilin:; rai- nvri' kinil nf wnik. I'miii> \. Hull i I

llll I'liils nf «liiili iinn rail- innjii't, Kla. ."I'i.'i. 11 Sn. 7'.i'J.

ulii'i'i' it i- riistnniai'v fur i.iil- tn sn Tlii'ii' is nn I'lri.r In |>i'iiiil

(iinii'i'l. Mihiliisli \. \li'.Kiiiiii r. A". <... niinni' lir.iki'in.in In li'-lify tliii

(I.SHd .">S Mil. .\|>|>. JSI. Il has !...<. II the tiini' i.f ill jiir\'rniiiiilaiiiiil i.f.

Iii'iil lliat llii'i'i' is nil iliil.N In in-liiiil ii ii< mt hIi-itmiI thai lar- nr i'ii;.'in

inillnl' nf siMr.ll u lull hi' i- a--i;;lli'il to cmi-l I'lli'li'il uitll llliilllll' lira

tin' iii'W iliil.v nf rati'hiiij ami iliniliiiiL' l.niiisi ill, , V. |. ,( C. /,•. c.,. \. /

nil innviii;; rai's. Iln, //, i ,,.//..,.( \. I!i, (ISMli lllllnil. IS. !i \. K. ."i!il.

\t,lll, (ISIIill IJI .\la. i'i.M;. 'Jll Sn. ."..'il. nil /'ic/i rues.— In ),„/.' \.

Ill \iiniir V. liinliniili.n. C. I!. .( V. Cihi.C.dS. ".Co. ( 1 S!i:! i 117 ^

/•'. I'll. I isun !i:i liiwa. 1. Ill N. \V. -Jl.'i. Il S. W. IIISI. the ilnty nf ;::niii-

a virilii'l \Mis lii'lil tn liaM' lii'i'ii |>rii|i.ily |iii-lirar ilnun a yiailr In filrh .i

ilii'iitril fur I III' ili'friiilanl. whi'ii' an nn- tii's was |iii.tii.iiii( ril In hi' in.'

iiistrui'li'il yniitli nf niiii'ti'i'ii yrai- u hn. -iiii|ili'st iha laitm." anil tlin 1 1 i.

Ill till' kniiw h'll^'i' nf llll' i'i.in|iaiiy'- nlli ua- Imlil tn li.iv,' li^'litly ilinil..

riTs, liail liail no |ii'i'\ imis i'\{ii'i'ii'nri'. ilhl fni' the ili'l'i'inlanl. ulni.' a I

was injiii'i'il nn Ihi' i!a\ hi' lii'L'an wnrk. ti'i-n yens nf aui' wa- iiijiii..!

wliili' at trill
I
«l in;; In niminl a nun iii^' car tniliiiii'.' that iliily. all linn;; h tli.'

Iiy llll' siih'lailili'i . <ii'iiii'ri'il iiii the siinic ilay llial li

II is (M'rnr tn ilii'i'il a vi'iiliil fnr a ilf- wnrk.

fciiilanl railwa\' cniiiiianv. w liiTr a ynntli (I'l W'rifiht-^iislfiininii .ttriirtiir

who has rcri'ivi'il nn iii-t i iii-l inn is in- i'ni|iliiyi'i' -istni'M yrars nM i.ii

jurfil on IIh' ilay lit' ln'yins wnrk. wliilt? saiil. as a niatti-r nf law. In knnv

rn;;a;;i'il in Ilii" ]>i'rfnnnanri' of snrli n [htII to whi.h hn i- i'\|ii.-i'.l w 1
1'

ilan;;('ron- iliily as llir inakini; of a. si nt up tn .i pi itfnrin nn w hiih t!

"kickilii; swiUli." Milliaims v. /Smilh d Imai'ds lialilu to turn oviT, whirr
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ViT, wiiili- liu .'..

l.i'cii -.lit till 1
1' 111 lull', ail' I i> ii"l ii-U ,111.1 'I I .f til'' -li|.|.iii:' i>f till

;ill.,li.-.l ill liL'alil Ii. till' 'iiirji I. \h,l lil'ilv "11 111'- •Ji'.i-.* ll"'l. I'l' I'-iill I"

V. i.ihf:,,,,.! Ih.i^. ^1," ls:i|i 111'.' Ill t lull.! I- itiM'ltiiiiai ii\

c.il 77. :ii r.

I 1 1
//'/..I/. i:.iis ini.'ii. 'Ill'

il-ii III \1 tl.i'
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. III;;.- Ulll. ~\\ \,~ .III a - i|'i III II /.' ^i..i.l..„ \i.,i'.i. r.

;.! 'Ilk v\ liii'li -111 li'iinil- a \.it. aii'l 1 ill- . ls',i:li lal \ I, l_'7. J'l Ml i.i' I I. hit

I'll, 111! IIM ".1
it. ullili- 111- i- li.U. 1 I

ll- int. I till- .i.li.rini: tliii'l. laniii.t i.

- Ill III 1. 1 ll.lVi' I. ."II ll'>|l|\ .|||"'l"l

fi.i- III'- 'I' I'

\,r 1.11 till' 'jiiiiu ,| Ih.l III- «..- M'.l M'.ll- I i'\|» I li'lli .' Ili'l -lit' li.'.l I'.'i'.i

il.'il a- ti. 111.' ll iii:.-ii- III lii- '\. ik. Kill'.l till 11 -)i 111'- --.i
I'l

'11' lit" li'iii;

Ml-. 111. It! .\tl. silil.

,1. i\i. (
Iti'iiii '.'I -I'l'l- 11.'.; I'll .1 .1 III 1..' \. I.l'll ll:l.|

Wli.'tln-r a li.n- -i\t.i-ii m-.u- hM \>Iii' -iil"! Mii
1 !i"l "11 a ri.i '- 111 .1 'I'l

!:.i- Ik-1-ii i'ii;;aji I ill till' -anil- \\..t k l.ir lii f..,. ll-" -titiil. (\l.
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.1

N. W. 711. lint ill .1 l.it.'i- X', ml,, it

iiuiih iii'j -I'liii'W lilt -iiiiil.ii- I'iii mil

III. 1. 1 ili.it 111

111 till- till" M th.ll

.1 ll'.t II

jilt

l.iiii-i- it U.I- Ill-Ill lli'it a -I'Maiit 'i'jiil- li.'\'' l"''ii iii-liii'i' .1. a- till' 'iiii-i'i tli.ii

.I'll M'.l!-- "III. .if ..nlinan iiili-lli'ji-iHi-. tin- lini'l "I a vvikmiii |.ri --iii:j ii'.'.iin-l
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-i.I.vi'ii-. \\ .U... \. .••I.. I l.l.i. SI.,,,.,!
,\lii'.'lliari-iiw wliii-i' iixli- ili'l ii"l iim i-"''vi'ii
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|s!i.-, , ii;:; Ma--.

I,iii-u till., if 111' li-t lii- li.ilim III.' .-il.'i. :;ii \. I-:, lii.i'i. -\ \..iitli iiiiii'ti-<'ii

irii.w I a 11 . ill'. Ill

.( V ^'1, ir, ,1/1, .
>'

li.llili- ti. l.lll. .M-al- "t ,-• ^^llll ll'lil 111 Ikli

I. I'. 1/. .1 n. /.-. r.

Illl luiililli;; .1 'iltain -[II.-;, Ilii N. W . il-JI

Till' I'arlii'i- r.i-i-

i-.'iilly "Illy fi.i ll..' ;;i-ii in^' m!" '

.limil ill it. 111. alliliiiit l.ni- .il'l'i

II I

I'
i.itiiii; iiiai'liiti'-ry, ainl li.iil l.i-.'t

-t.lit -a« fi.i- tlir.-.

1 lull lii- li.iiiij IV. 1- iiiiiir. .1 l.\

it .I'l w :1 ll it . i- i.i-..-iiiiii'.I I

iti'il all ll .1.111

it,, till. ill.

.\ "ill -ixti 11 Mil- I III. n-i-i'M

.1- ,11' i'!ii|i.ili\ iv.'j ll - It-'-, all'

iif IV...-...,." ll' iiili lli;;.-tii-<' anil iii'1-.jini-iit nifia: M'.i

K. ..I Illl-

!/.„ („,
I i,,r, I |-,:j Mi, h. 17.S. ;iii

'f Ili'l- a^'i-. « Illl in ciilirlii-i'lv fa- N. \\' Ili'l. 'Ill' -lii.iil.l III' t.iki-
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ili-il V. <'.\t.-mliiiL'

th.. f..iiii I'l .III ill I'M ll" 'jn nil ll Ih.l' In- -li'.iil'l haM- ll.

I'll..- fi I 111 j !ii. iii-i nil ll a- til ll... il.iii;;. r lit alliiH iii;

lliiiir. a-^ th.. .Iaii'.j.-i- ..I falliiii.' .m-i- -m 'i hi~ liifji-r- In '-inii.' in .-..ii tai-t with a

an uli-tai-h- is .i|.iii III iiiaiiif'-t. //' ' I'll// |il.iii.|-. Siii'h a ilaiiL'iT i- (iliviiiiis

'././ V. I'lialir (lS!Mi) !l-.' \\ i-. 417, iH'i N. '" a niin li \ ..iiii-jir

1 ;.( V.I
./ /.•.
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..|..\ ', .111 i .i--illi..'.i i.\ .1 ill. I I i;;!!!^-!!

V. :i- .1.1 will, li.iil li.K.|i institirt.'il tlDW

m



inso M ^ii;i: wii s| \\ r. [CIIAI'

minor win. lu^ i, ,m1i. d w nr. ,,t .li-cic \\ .„ \. |„,iiii,| t,, f,i|<,. ,„,.;

'I |-«lili:irv njMTilM..|l m|' iVllull.ll- riil!ll|;l| |;|U-. illl'l I.. ii<>\f\-u

to Uo till' Ulirti. Mini ll.l.l W.lklil lln.l' IIIMIIIIIL' UI.-|.|,tH ri-k< " ,111,' .

>r:iri in t,ili,.r f,i,j,,i i,-, >./,/,.,,„..-.„ Iii.l ri.,i |,n i. ii-U Jhi tni'ii ..i. .,

V. Iliiiin.iuml Tuiirii iih r I,,. i|%;i.-,, 11 ..lili.iivli !» Ii.hI '-..nii- kitcw 1, il-,- ,

Mi-.;. :,ii,. ;i2 \. \. M.|.i.. rts, ' l.,,_4 .,,.1,1,,,. ,,f i|„. ,.m „,„i |,,,,|1,,,
lit ^ixli'i'ii «li<i Ii,i. ha,l -iil„iiiil , \|, II -ill. Ill, I,. "\|»'i ,, II,

,' ill u.iikii-,, ih
I'liir ,it iithi'i f,i,li,rln III iii.ilili' hill, to null. /./.,„ \. .v„ , ,1 I. /",„/.
iiMlif^liiihl Ihc wmkiii;; ,,t a l>ii//-,i« ilSKii, !M \\ |,. m;. i;s s. U. ;.
liiiiiMit i,i,.\i,f fi.r .,1, iii|,ii.v III III- hull, I M'i,|i,t liii,|ii|w ||„, |,,|,|||.|„ ,,f 'ij,

1111 till' yi''illic| th.it hi' -I |.| liiw Ill-Ill Iriiiliiil h' fliu'i Ml in i.inilliii;.' ti, ii,

in-lniitr.l II, til il-. (»,,;,„ » !/,/.*. ., \,.iii,i ,,| njnii.-.n -ilMihU'imIj. |

(lM!i:ii l;i!i N. V. 4.-,s, ;ii .\, k. \u:,; \ i„"ii|| t|„. ,,i,„.,, ,,, ,|„. ,,..^;,\,„- ,,,„.

viiiilli of -cvriili-, II M'ai, whi, j, jii|ilici| ai Id the ikiiitrii , nf an 'iilji r
' ..n

lucau-i' hi' alliiii|.l-. to a,lju-t a |ii.ri, I.I not he ili-l iii Uil. allhuiiyli il .,,,

ruhliiT ill ;i \i-i. uitliiini iiii,\iii;.' ji I k that he li.i,l Uin xvi.ikiiiy lor a ,

from 11 ,a«. «liiii' tho ilanuir ii |).i'- rr.ilili' liir, I'-i' to tin- ,a«. in 1 1 ,

fiM'lly iilnioii- anil hr ;i.i» Ill-Ill waiiinl to ami i-ain nil Iho liinilii r hI.i. ^

look mil for his liiii;iT,, i* yiiiliy i,i .inh tiiiiin,i-i| i,.v it. .Iinnin \. /,'.//,,,/,,

foiiliiliiili IT iiiyliyini-r a» III |irrvi'iil re- In r („. i Isiis, :,i) |.a. Ann. ;i7. It
<oKi-j. I'M II lliiiii;;h ho lia» mil Imi-ii fully .\. .•J.I. 2.'( So. )i;!i i in thi-. r.i-i-. il -I

Harni'il of the ilaii;;ir. Iliirl.i v. tlhiiii- lie noliil thai llir i.iiirt i-\|ii. 1

Kon l/.^;fo. {in<>>.] J.-, N. V. s. i!. ilai-iil ihal Iho |ilainlill'- i„in.„ii\
i',1. IH \, V. Sii|.|.. |:iil. In a ra. t an i-li iiiriil In llio roiiilii-iin i,

«liiri> II ymilli (•i;jliln.ii yi-ai, ol.l »lio al. a« ! o \\a- ii|,|i,ii-i nl ly a full .-

had Ill-Ill hin,-i-lf mil a. Iii-in;.' i ,,ni|ii-t<-nl man. ami Ihi-ii' \> i. m, iviili'mi- i,

,

to ilii onlimiry work, ami ha.l liii-n lor lo »hi,\\ Ihal Ihi- ,i,-li inlanl h,i. ai,
tliri-o inoiilli, (•iioa;..|.il in |>iliii^' woo.! in his minority). \ hrrr a ynntli -i\-
a -iiHiiiill, was liijiiii.,l on thi' lirsl il.iy Nrari olil \\ ho h. , hail .,'„ i-\|, i,,,,

tli.il III- Will M't to work . iioii a ciiinl.ir -i-\i-ial M-,irs in ,a\Miiill mirk i- ii

Kaw. owin;,' to thi" fii.t Ih.il the w.inl of a il;iy ii'ml a half aft.r lii.-,niiiii-j i,

t.wo tii-lli ciiiKi'il 11 111 jiini|i, il w.is hi-hl a liii-nlar „n\ in a iiianiii>r «liirli !,

tlial 111- I'liiilil mil n-iovii-. l/o/oo/ v. i-larr, to ho nnfaniiliir, il i-fm iln-

Shiiil' ,1 l]s:>>) :,-, .\I,1. Hit.-.!:) All. Hint, to ..ly u h,-l lii-r ho kiii-« or oiil;!,! I..

A hi
,\ lift 1.1 11 yoart olil »hii. aflor work- known of tin. |>.irliiiil.ii ilaii^ji-r i:,.

inv four nionths in t'lo sanif lo.iin to sin-li u-,-. //,,„s,oi v. /.».//,,,

Willi a rcrlain saw. >liinilili-» iml i-mm-H <'„. ilHiU, lilj .\la.- 1S7. :is \ \,.

into coiilact with it. wi,ih. canyiii;; .\ xonliit a;;aiii-t tin- iii,|,li,\i.' «,
I>io(-i"< of tiinlii-r, caniiol i,ii,\i-r. ./.oo- lowiil to siaml. whi-n- ho ha.l
iiiiiiij- V. /.'. //. Slufl'.nl <;,. ilHli'.i, l-J-J in-lrint a* to ihi- il.inpr- of ,i ,,.

.Mii-h. :t!lll. SI N". W. -J.-ill. 11,,- .lai,-,r nt ...u a ymith of -i-Miiti-.-n M-ir- »i,.

sawin;; a |il,ink with a liiriil.ir -.lu i- !..ii| no i-\|i,-rii-iirc in Iho ii f -ii

|iri-siiiii('(l to III. aii|in-iiali-il liy .i l,i.\ ol ni.ii-him-, SnilUi \. Inn,, i
Iss'.ii .-

fourlcrn, whi-ro lie has iimh it Ihn-i- or .1, 1,. ."idS. IH At). xr,-2. .\n iiii\|„ n,
four liiiifs, anil .iltiiils that In- km-u i>iii|ilii\ f si-m.,,!,,.], ,|,„-. ,„,i. ,,,

that, if lii* liaml.s toncln-d it, Ihi-y wmihl !i-i- ofhiu. nnili-i-'an.! Ihi- i i-k . f i

Ik" injiircil. Ilillihn, v. I'liiimiiiii a "I,!, It in;: -aw" withniil a r.iirii",
(ISIWI ST M,I. 7211. 41 .\tl, il.-i, lai-!„„,-nl. aft.-r iisiny it ll,r-- v.

Wlirlh.T or not failure to wain a li:y witlimil sm-h iitlarh nl. \\li,-i-

of niiictiin <.m|iloyi-,l in a >a»i,,ill. of hail Koiii on il al any liiii,. hIuI. h,

tho ilaiiu'i-r from a i-irriil,ir >av\ -it in ,i tlio -.ina-. f>/;,,.v, /,,
',,/ y, \,h.., ,,

lahle over wliii-h hi' was rci|iiiii^l to l.iiinliir ('„. (IS'.iil, m; .Minn, ill, n

throw l>l(K'ks of wihmI, was siii-h ni'L'li- \\ . ilil."!.

fli-nco US to romlir the (iii|iliiyi'r lialilc Uhcthor an om|iliiyir is ni'^'li-ji,

for I lu- loss of till' hoy's tinui'r- from failiiiL- to in-l riict a lioy siNtcni \ . .ii

coininL' in conlail with Ihi' -aw. i- for ayo iinl'aiiiiliar witli inai-liim-r', , i

till- ill, > upon i-viiliin-i" that thi- saw i-v- tho ilaiit:i-rs of ri'inovin-; a tiiii ]•'

tinili-il ahovi. till- top of till' talili' alimil iimli-i iioalli a rapidly n'vohiiiL' -.'

3 inchi's. and was partially i-ovi n-d with i..,ti-h tho -n-ap- and sawdii-t Mi,i '

sawdiisl, and ran voiy swiltly. lii-iii',' Iron, il is a ipi','-l i,,ii for II,,' iui.N. '

scarcely visihlp, ami tliat tlirowin;; v, Itrnml'ild (lS'.ii;i li,"! Minn. .Ii'i

tilings over tlio table when tho saw was X. \V. 4.">, .-\n ini xoin, r;oi-d lii'\ "i
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J0S4 MAS! i;i; AND Si;i!VANT. [cii.^

)i..|is ;:iv,.i, hiiii. filled 1o iH'i<viv.-..r:i|.- lij-.l .l,iv slio was iw-^i-ncl to il,.
|>miiil.. tli<: ii,k. ami was inhind in in ,|n.-li(,n. was ii,.t. a- mall, i

(.m.y.liiriii-,-. Il„-y «„ul,l !„ iv.|H.n.|l>l,. KniH v of .„,il i ihiit, rv n.-lj..,.,,.

,

f.. Imn Ml tin, a,l,„„." i„„ ,„ „,„|,.,,,,„„| ,„;„ „ pi,;,. ,.,

II) \hnii;l,s and irunnifi ),i„,/,,». v.— wl.icli li.i.l \,rv„ iMiliallv tmii I....
IS... al-,. -mImI. (\). ,„/,,/.! Tl„n. is a i,ian-l,. wln,li .hr was f,.,.,li„
n.> .luly t„ warn an in.x|».|i,n,T,l -irl lial,!,. I,, lalcli Ikt li,in,l an,l ,li ,«
s.'V,.nl,rn v.'ais ,,f a;;,- as t,. Ill,- ,lan;..,.| tli,- iiKuliini-. wImt,- Hi,. ,.vi,i. ii,,.
«t iiiinnii,- li.T lian,ls l,y Inin^in;; tli,.ni Ilial tli,- Injurv was ,lii,. t,, il,,. i

int..c„nt.i,l Willi 111,. r..ll.Ts „f a inaiiyli". rrpaiis, ami m",t t., Il». onlinaiv ,

iVi ",'w x^ v"'"'
'"*'•'"' -- -^I'l'- '"'• '"'•i'l''"' •,. Il„.„|„.|,,li„n„fll„.-|n

l.'l. IS N, ^. Sm|,|,. :i,ii (injur,.,! „fi,.,. I'il-.lii nni v. /.„,„«,„ llSiiT, j.

w,.ikin-,ilM,Mt hoiii). A fiiil s,.v,n- Div. ."it. -l.", X. V Siipp s;.",
• .••n v,.ais „|,|. ,,( ,„-,ii„,,,y inl,.|lij;,.m-,.. If i, f,„. ,|„. j,„.v ,„ ',,^. „|„,,,„.,
.•m|.l..,v,.,l l» w,.il< at a nian..-!... is i.liar-,.- ,,f f i,.,.„ wai s/lii,-,.,! 1,, ,v.,| ,,

.•li.lr with a kliuul,.,!^.,. ,f Hi,- i i,k „f I,,..- a man;;!,, in a i,:,,..,- mill. -li,.,ll,
liami iM.in- caiiolit l„.|w,-,.n tli,. t,.,l l,,-..n iiistn,, t,.,| ||„'v t„ m,.| f,,i ,„ ili
.•vlin,l,.rs „f 111,, niaiiyl,.. r;,-,,,' Hn.s. v. ,,f ..anviny „ir tli,. paiM.r. t„ „|,i,.

'/;;?"" ".'^"^» '<^"i- M'l'- ••!!'». .-.1 Pao. -l„. was t,ansf,.r,,.l lw„ w.vk- .n
.111, (a,,i,l,.nl <M-,ii,r,.,l tw,),l.i.vs afliT l,iiii;; th,, >,.n i,,.. 1//,,, v
sli,-li,.;;aii «,,rk). i:.<-,.\,.| \ has l„.,.n ,1,.- ilsiiSi 115Mi,.|i 4SJ 7;) N \\ v
iii.',l I,, a -111 -i\l,.,.n y..ais „f a;;,. wli„s.. an,;lli,r ras,. a niin.ir ..iMit,',.,,

\.'
haml was ,.mii,i:I,i l„.|w..,.n tli,. i„ll,.,s „f „|i., l,,,,! !„.,.„ „,.ikin- roiMi.i'ti
a man;:!,, a '.•r slie ha, I 1 n wi.ikin;.' ihiii,. t',.i- Ihiv,- iii,,iilhs was hckl ,

two w,vks Ml th,. laiimliy. ami r..r ihr,,- ah!,, with .an appn.,.iati.,n ui Hi,. ,

>!• f.air ,lays „n th.. nian-l. If. A ,.f haviii- his haml ,liawn 1„.|«,,.
yirl siMiK'n y.'.iis of a;:,, wh,) lias l„.<.n ,1 s t,, „lii,.|i hi; was f,.,.,|i,i .

«..r,<in.,' f,..- two H,.,.ks in a lamidiy. sh,.,.ts. (l„nh,„ v. I{,;i,i„l,l\ c.'r.
ami t,ir Ihii,. ,lays at a inaii-j,.. i.nimit r„. (ISSH) 47 linn -'TS
ncow.r for injiiiii-s cans,.,! l,y ..ni,.|iin- \\h,.|h,.r instrmtion sh,.iil,l 1, n
hiT han.l in th,- r„ll,Ts „f tli,. nian-1,.. ^.iv,.n is a ,pi,.s(i„„ f,„. ,|„. |,„^
./.;».,s. V. /,•„/,,,/,. (IS-Ui .-,7 111. App. .-,.i. an in,.X|«.n,.m.,.,| ^.j,! „f |if„.,.,, ,,\ ,

^ln<.e th,. wnnklin- of Hi,, canvas which auiiv from th,. p.iili,.|ili|. I.nmh
siiiroiin.ls th,. r..ll,.is of a iiianyl.. is a .mpl„vm..iit in wlii,'!, sli.- was ,„
,'onstaiitly r,.,iii 1 111^' ol.vioiis ih.f,.,! oon- an,l hail Urr hamU ,.,111. .hi in Ih.. 1

n,.ct,.,l with th,. ,laily ii~,. ,,f th,. „ia,.him.. of an ir.iiliif; mai'liim' "on th,- lu
a fcnial,. o|),.r.iliv,. si\t,vn years ol,l wli., that she (.pi'iateil it. ('.//.. v /'i
has w<iike,l six imiiitlis in th,. laiimliy (lsii7) -Jl Mix: li(i;i. 47 \ \
ami six w,vks on tli,. niaiii:l,. as,nim-s the lld.^i. Distiiiynlshin.' ' llirl/,,'i v
risk of having her h.iml iliawii l.,lw,,.n (I.SS7) lO.") N. Y. 2i!ri2 N K 'sil
the r,ilh.rs as a ri.siili „f that wrinklin;.'. 01, the jrrnnihl that Hi,, s,'.!-^,!!
\l<;/.v/, V. Cinnmi ,\-iiil Sl,,i,ti l.aiiiiilni lia,l a,-,Miir,.,l sonic e\iKriem-..
'':; '

'^'•'•".' ,'' -^'i""-- •' •" ^'^ V. Snpp. The ,a-e is for the inrv uli',,,. .

H.i.f. A -nl hflivn year.» ohl and of or- oxp,Ti,.m-,.|l girl lifteen' vears ,,1 ,..,

( !Mary inl,.lliu'..n..,. is pr,..mM,.,l.afl,.rli.n was put at w,iik pas^imr li„,.„ ,|^
lays work Hit h th,. ma.-hin,.. to Mii.hr- the rollers of „ niaehine wlihli n-
slaml III,, risk of haviiiL' h,.r haml ,.aii;;hl lia.l a -iianl liefor,. it to pivv. 11

lietw,...n the r..ll,.r an,l ja,ket ,.f a man- op,.rat,.r-s haml from "(.tliiKr ,.,,„..>i

f;l,. op,.rat,.,l hy her. Oiotli v. Tli„i,nt,n, was not ;.'nai,l,.,l at th,. time ,.f t'

( IllOl
) 1 10 Wis. 4SS. .m; \. W. 17H. el,U.nt. was j:iv,.n no warninj;. an-l.

I he fael that a girl l,mrt,H.n years oM. poMi,^ that the r.ill,.is were t,>o , I,-who IS ininr,,! hy having liiT hand g,lli,r to \H-nn''' her lian,ls to •
ilrawn l.,.tv\<.en the ironing mlhTs in a tw,.,.n. alIow,.d „.ie of her han.l-

"

laiimlry. has r,-<',.iv,.,l m> insi nictions ns e:,n'.;lit. /,,,)/ v. Cliirh (lsii:i| mi
to th,' ,laiig,.rs of the wurk. will not |.n- 14(i. 44 .\tl. jinn,
title lu-r 1,1 ree,ivi.r, wln're. at the tiijie of In f;ii-.:lr y. /Vo.v/i ISO.'ii.'? !',.,(

the ao.'idrnt. fhe ha.l h,.,.i( f lin^r thi. Cdi. wlaiv a girl of sixteen was i„
maelnne for n perl,,,! ,if six wi>eks. hv the iclh.rs of a ni.ieliin,. for , 11

Ihrh^i, v. Tnnffr (1SH7) in.", \. V. :>(!. !•.> li,.mp. Coeklmrn. Ch. .1.. l,.ft Ih,. .i

y. K. 2Sr. (li,.l,l that plaintilT slnaihl minalion of the enu.lovi.r's r,-i>,iiisil
have hei.n nons,iiie,l )

.

|„ thi. jury. <.|iari;in^r' ,|„,n, ,,- i,.ll

A gili if f,.iirl,-,n who had wnike.l in "I am of opini,'!,' Ihal if the nwif
a laundry ten d.iy.s, but was injured tho dangerous niachint-ry, by their fore
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„//. rs -Tlii-ri' i- 111' iliilv 111 iii-lniil a In- i-aii;;lil lliiiil.v. ami llial. if llnv ai

viMilli iiinrli'i'ii vi'a r- iilil ami iif I nliiiaiv raiiulil. Iln-v will Im' iiiiu.'iil. A'"''' v.

mil lliuriH'c a- tu tlic iiln lull- il'iiL'iT

;;iiliiij; liis liii;;t'i'- -i|ii<'i 'll wl. tVi'.ll

N, /;. liiiii-.H Ml

lii:

i;. ( 'lA I

nilihcr into a iiiarliiiii' •'inilaiiii

ii'Viilviiii/ cvllmli'r- alimit ', td

Win
"1 .\. W. Hi:: I.

1,1. \ 1,1 -i

1 s'.i; ) ijij \\ is

\ti-rll W Illl W 1- fll'.l-

itf all iiii'li apail. Ml//, I'lii

I -talk- III till

111' fia' rxtrarliiiL'

/;;..-/i- rii Cll. t I'.Mll I ITS Mil .t.'i. .'ill himl liilwrl'll t\

illii- III a 1111-

I'l

Mill-llTS Vll't' |iiimil

til put lii-

,f ii'llri- ill an
alk that hail

ipal liaviiiL' tuM tlir jaiiiii.i',1. Ilii' ri -iilt luiii;; t liat 111- li.iinl

N. K. lU.'i. lii.lilin^' that llir tarl uf tin: alli'iii|il ti

that lie iiii^ht ii-i- hi- liiij;i i ti> pr. a- riu-lii'il. it wa- lii'lil lliat tlii' iailiin-

the nililii'i' iliil mit rclii \<' liiiii ol tu uai.'i liiiii

lli^ iluty to -iiti'j.'iiaril liim-i If. w.i- Hut IH'

of till' ll,

:li"iiiii'.

iii'jir 111

M,.

iliiiii-

.Mill-

illillr fur tlin

ipi iiti'il a kill iiliii;; ma- -/'.'n I
ISII'.i) sii 111. A

a M'litl ,f .•iyht- .\ liov liflr. I

l'l>

I viai- of

.,/. ,1 C'l.

Inn.

Lit' who ll.

V.

ion i- pn-iiiiii'il to appirii.ili' till' ilaii'.'iT wmki'il for I Iimt yiai- with a iii.iihiiii'

III lii'jii'4 iiijiiiiil liy -lippiiiy ami lalliii,u' with iiMilviii;; iron lolli'i- plirnl willnii

ii;.'aiii •t till' rollers. MiCiiilhij v. Mill- ' i of an iinli of raili olln-r i- pn-iii I

(1S!)S) 1(17 Imva. N. \V. to appr. iti' ll -kH' ri-k III riili'llt to il- ll-

MrCirlhi

irvaiit niiii'ti't'ii yi'ar- olil !•> pri' "li 77 .\. W.
\liihjr ( IS'.IS) |il7 Iowa,

-uiiii'il to iippii'iialr.

tiiiii. a ilaii''i

\itliiiiit iii-triir .\ ma • li'r is not ImiiiiiiI to •;iM' ai

I'll to till'

iif |)iittiiij.' hi- haml liotwii

IS ii-i'il to llatli lioilili'r-i

as ti'lli;jiiit lioy of liftiiii yi'ars wainiii^

11 till! that hi- haml. if iii-rrli'il too far ln'-

lii'lt of filtiii;; aliil a 1ml lylimli'ilali twii'ii a

ivluri'. altlioiiyh ln' has only jii-t ln';;iiii ovor wliiili it runs, will ln'ilrawii in ami

to li|

Miirkiii;; in

'I'ate till" inai'liini' he has lu'i'ii liroii,L;lit into iiiitart with the cvlimli'

ll'

-i-ht of it for tw /,. (I.- V. rnniLlin I'lt/nr Co. tls'.l7)

!,;,;• V. SI. Paul, M. ll .1/. A', fo. li;:i Ma-, .ilii, 17 X. K. IIMIO.

I Isssi nil .Minn. 7S, ;t,s N. \v. ,su M It is not III .;li''rini' to omit trlli

iliit liir plaintilV srt a-iilrl.

In a ca-i' wllii'ii' 11 liii\ on wliirli an in- n-iial ciitirpii-

scM'iilii'ii vrar iiliI III

I

if moll' than
ill inti'lliL'i-nii'. I'ln-

I'lil hov of fiiurli'i'ii vi'iir-

-tiiiiiihi'' wliilr III 'I I akr-i'ni-lii'r

1- pliivi'il on
I'k'

1 a ilrii-r ma 'hill

llllilrr-lll Ills the ll: iiii;rr of

I'P
ll or tiiriii'il iimli'r him. Ill till .'tliii'' his haml- iliawii in tlm iiiacliini'.

iiriii wliirli 111' tlir- v out to -avr hiiii-i'lf know- that if tlnv aro ilrawii in thry

111"!!! in th. nllcrs. it was lirlil to will In' liinniil. ami that, cloth of various

If a i|iii'stion fur the jiir\ vliitln'r hi

|i|Vrl ili'il the ilaiii'i'f, ami failcil to u-
ip- si/i'- frrMiicnl ly pas^i tliroiiLili till' ma

I'll ill wliirh 111' knows that tlii-ri'

111' laiition a|>propr

I'.iHiim i'lilhiH

unit -lia|ii-s, that,

Siiil Oil C'j. V. Iliori' ari' li.ilih' to lie lioli's al-o in tin

iti' to till' liniini- tears of various -izc.

;/u/.' I 1S!I2) .")li .\rk. 2:!-.'. l!i S. \V. iliiO. ihitli. allhoimh he te-tilli'S that he hail

.\ venlii'l for the plainlilV. a youth ot -nil n hole llli I'loth. ,niiil that h

tii'-ntv Years, was it a-iile in A i"/' "/ v. l.lllil w.i- iiiL^ht in a hole

Mill <<,. { IS!I.-)| l:!l .Mo

kill

Ml. into t 11' iiiailiini'. w

:i.'l S. W. 42S, where, after workiii;.' for that Ihr hull.

here othi

ntl

six nioiitlis near niaehiiiery with inovinu' v. f

ii'lliTs. he alloweil his haml to he ilr.iwii ."i."iS,

I/;,;, f,

tri'pieiit ly meiir.

Ill ilrawii

s te-tify

Shine

i4 N. K. -.it."

(IS'.iit) 17;» .Ma

tlii-ni. Tin 'I'livt -a .1: it \ ir. •f !a fri'P

would be a thing of folly to that dv- fioiii iie^lif;eiiee in failing to K've in-

1^^



lose MASTKi; AM) Si:i!\ ANT.

Nliiiclinii- to ii yi.iith wliii lias wiiiKi-d ]'.. Kmk;. (jri Si-ririnl A|.|«mI i|!"i

lor six iiii>iitli~ III! M iii^rliiiii' «iili»tMii- Mii^-. :i, ."I'.i N, i;. i:,\

liiillv 111.' -iiii.i' ii~ thill whiih imii-i> llio A ~cn.iiit <jI iiimliiri vcnm- u ii

iiijiirv. Miicl liiiily I. Ill' tiM.nlh on I hi' lal- i'\|i. ririi.',' ;is ;i f.ii'luiv" \\i rkim
liT. in ii'fi'ii-ni i. Ill I hi' iliiii^i'i- nf iiijiiiy fmii- ainl a, half ilay>' I'spi'i ii'ii,..

IIiiiii alhiulii- hi- liaiiiN In In' laiiLihl I'l'inlaiil '- mill, wa-' hi'lil iiii.il.l,'

hilwi'i'ii a mil III' I'liilh ami (nn' of llir riAi-r I'l.r injinirs rr-nli in^; ii

ryiiinli-is lii'lui'iii whiih il lia- In In' .li.ihi . Iii'inu' i'.nit;lit in a -I'l -.i.v
|ia-.-i'il. r,,,,r!, II y, i;,, i/ii- \lills i|ss!ii In. «a- nin'ialiiiu' a iiiarhiiii' iln

lis \la--. _'L'S. I'.I N. K. :UI ivi'iillil li.r 'lie -hall, thi' i'\ iili'iiiT li.'iiii; il

ili'l'iinl.iMl -hiiiilil li.ivi' lii'i'ii iliii'i'li'il I

.

haiiiii' 111 hi^ um-k liail Ini'ii i'\

III l\iiill,,i V. Si.illiir, si, III liiililiiii] li him li\ Ihi' I'liriinan. anil llial

r.,. ll.silji Ml Minn. |S7. 4S \. W. 77:1. iKiii.i'.l ilial llir -hall «.is m>l
the I'l'iili alii n 111' ili'fi'iiilaiit wa-llial I hi- -1 \'\\\-. I\ ,1 iili r v. \Ii.m..;.m„

ilriii;;ir nf .ilhrwinL' til"' ham! In lomi' in /'../" 1 ,1 I'lilji in. (l!IOl) I III W
iiiiilai't uilh ri'Mihin^' rulli'i- ua> -I'll- Si; N. W . Iiii2.

i'\ iilciit lo aiiyiiiii' wliii 11-. il hi- siii-i's. .\n iiili'llii.'i'iil hny nf scM'nl.'n
ami thai, in llii' i'\.iii-i' i.f lailinary in- aicn-li.ii.ril In wi.i kiiii: almiil ni.i.

trjliiti'mi' till' |ilaiiit ill', a Imy fninlisn i.ininl ii'i-umt fur ininrii's r

anil a hiill yrars nhj. <,n^r||| t,, |i,n,. uliih' l.'aniiiL' omt a irMilvin;.' -h,

kiiiuMi Hill if hi- liaml I'aiiir in mnlaii iliawini: ii|' liiiikrt- finni a |i'«.

with till' inllii- it wiiiilil 111' iliawii in. Iiy lii- l.m-i- -hiil rali-liiiii; ii|h

Till' coiiit -aiil: "W lii'-l -i::lil Ihi' pn-i -iiafi. Ai//v \. Ilinlur Is/,/,.!

linn of ili'l'i'mlant si'i'in- |.laii-ihli'; hnl I IMI'Ji !i:i Ky. :'.li:!. >» S. W. :!71

ulicn \\i' nai-iili'i' till' farl thai tin- -nr .\ M'r.lii'l a;;ain-l a iiia-tiT » h.

fari' of till' iiilli'i- was -iiiioth. ami tli{> Inl liiL:l,;>in iiii'\|ii'i'ii'm'i'i| -itvi
.s|ia('i' lii'twi'i'ii llii'in M'l-y -mall. \\i- think i'r;li.n ,\rais o|i| s|H'i'ial iii'lrmii

it. not iin|iri liahli' that thi'ii' max Im' a to tin- .lani;i'i- of rmiiin;.' iiiln

jjri'al many Imy-. ami i'M'ii nun of oi'- with a -il -i-icw \\\\\ not hr di-i

ilinaiy iiili'lli^rmri'. Hitlioiit ('\(M'rii'mi- h' Ih r w ditl. ill 1 \S'.H) 11 Iml. .\|

v.itli maihiiiriy. ami with a limilnl :i(; .\. K. Itll.'i. s. roml .V|i|>('al 1 Is

know liiliic of I lie |)i'iiii'i|t|i s of mi'i'haii- 1ml. .V|'li. '"'"-. " N". K. :iii:i.

ii's. who, while knowini.' ami -rciimr ||iat It i- not a nur. lu-ion of law fv

the lolh'is ilii'w in \. ool n ni|iri--i'il al- fail thai a sriAanl -I'M'iili'in >''.

Iii"-t lo t)ir thinni'-s of |i,i|ii r. wiiiiM yrl. who hail Iiitii workiii;; Ihni' »i'

liki'this liny, fail to nali/i' or a|i|iii'iialr foir ll'n> ai'ciili'iit was awarr of 1

that tliry would >mhli'nl\" conijiri'-s anu i-lrni'i' of a set si'ii'w on a ri'\

ilraw ill. as ijiiiikly as it came in the -haft . ami was "s|iri;.'htly" for nia

sli;;hli'-t eoi.lael «illi them, an ohjeel Mais, that lie was aware of the li

like the hiiiiil or liii;;iis. many times ila ii;;i'r of |ia--in^' over t lie shift «

Ihiiker lliaii the a|nilnii' iietwcen the wa- ill mnlinii. Ihiirlinq \-. Mh n

rnllers. . . . While the fails ilo lint 71 Mn. V-\. 41 .\lll. I!e|i. 2:iS, i|s'

make (lilt n very -trnm; ea-e for the .Mn. -I'X',. (IS'.lll) 1(1:2 .Mo. '21:!. II

]ilaiiitil1'. yet we are not |iie|>aii'il to say. 7.'')l.

as matters of law. that I lie ilefeiiiLinl (n) llilliiifi.—The (lan;.'i'r iiuni

owiil thi- hoy no iliily to caul inn him a- attempting' to remove an inking'

1*> the il.ni;ji'r nf allow in;: his liaiii! to from a {iriiitini; pre-s liy ^.jellinL'

eimie in eonlaet willi these rollers, ami llie frame of the press, while tl

that lie oii'.j|it to h.ive umler-lnnil thi- llnniiuli whieli motion is eomnnii

witlioill Iieiiii; tolil." to the maehiiie i- revolveil on I la

(II) N//(///.v 11/1./ .,1 / .v('/-e;r,s'.-.-(S(N» alsft pulley ami the shifter left uii-e.ii

suliil. (m, iiifrii.) .\n emplnyee eieht- iipeii aii.l obvious, ami therernri

eeii years ohl w hn hail 1 11 wnikin;; for siimeil to be appieeialeil. wilheiil :'

three wi'cks in ||i,' maehine -lio|> where stiuetions. by nn employee -'X

he was injiiri'il. ami liail piex iou-ly been year- ohl, after lie lia- bii'ii v

(iperatiiiu; we.iviiiL' inaeliines to which round the maeliine for veril i

jiLWer was eoiiinninieated by shafliii'.'. and has removed the rollci-

was held to have a--unji'il llie ri-k from times. I.i irii v. Iliinl'iir I
IS'i.'li

a project in;.' set screw as a pari of the .\pp. ti77. ''14 -V. K. \2H (roller cin

machinery with which he had to do in contact w ilh thi' shifting' lever aii'l

liis work.' all hoiiLdi his allenlinii had not the bell onto the t i^'lil pulley 1

.

bivn parliciiiaily called ihcreio. In mi 11 To Icl a uiiiii;j 111,111 nf -eMi,i" a

V. ilanhiiU (WM) 172 .Mass. r)4S. J2 N. without i'.\|K'rience and to wii"!



m] IMIM i!;i. KN(»\vi,i:i)(;i; oi- uisk. liiST

II -c-t -.-i.-u .,,s,:,

li'llinr ill l\. II
'

' Ill-ill;.' IImI !,

I li.'l-Il .A|J,lli,

mill lllill :i '

".I-' lllll ill.'.,'

\ll.V."„~,,' /'.

I ) I hi Ui- 1,1'

ii;.'rr iiivi'Ui"! b.

in iiikiiiL' n
""'

V LTi'tlili-J wiliilli

'. wllilr till' I'""

N riiiiiiiiiiiiii it"i

vi'il en llii' 1

I'l'l iiii-i'i liii''!. 1-

I
tliiTi'liMV I'P

« illii'iit ;iir. i:

lliiyi'l' »,'\il;l"'

- Iiii'ii v.":->ii-

'VMmI 11, 'I:'
-

inll.'l- -i-WT'

„
I

is'.i:', ,
i; li'!

roller iMiiii' i:!'''

l.'vcr ,uiil l!ii''

iiill.-yi.

-i'\fhi' '11 }'
^'

1 to uiiiini !'

fiiri'tiinn lin« uivcn i-rniiiornn in-nnic- v. S'iirii,r (IHOli 1.'

IMIlll'llllkl- till i.rk i.f 111 ii K. li. t ir ciilirt \\ :i'

I'k.'Il

, \, r ^\ 'lii

Ki'lt wilhiiiil >lii(>|>iii,i; till- -li.il'l ill tli llllV .'i- I

li.l,' ti, 'li-.'.

I 'I, w li ii li II

li it III IH"jlIL;rlUi lie lii'I'l tli.il till' il.'lVnil iiit~ .11.' Iiil'li

|i ;,/,i/'i/ V. ) I // I Is:i7) I'uiu. .lllll. ijiui- lllll till' flilll IWIIILT ^t.lll I \ I'll III

II. I!. .i:it.

W liiTi- a I'irl scvi'iilci'ii vi

rii. •Iiiiiii 111 ,it 111,' 1

1

if ilii' .111 i.|"iil

>l(l CI ;liat i\ir ^1 \i III \ I'.i I
-

il ill II >|iiiiiiiiiL' I'liimi WHS iiijiirril iiml ol' ,it li.i^t niiliiiiii \ iiiii iliui ii' r. iiinl

llii' imtiii;;

,' «ii~ |iii

if II lii'lt. (Ill- fiii't tliiit. liiiil 1 M't'Il ill t III' I'llll if till- ill liiull

it will till I'll'l- (if till lllUllt

llli'i'il \Millll lint illl{ill li' Ulliiul the iliiv liil'.ilc' till

lltll. I p til tlll> fl'll'IIIH'll lit

liili'llt. Ill- lllll! Iii'i'll

,i.i' lliiil the lull WHS liiiTii ill 111! nil iittriiiliii'.; in I'.mU in the (iinliii;; inniii

.111- iii.iiiiiiT. am! lu'iii'i' w mill not -.liuu of till- ili-|i'iiil.iiil~' mill, 11.. tlii'ii

iinii'il till' risk f snili iir(.i set to wmk
I/i'; A II f i

to lll'l|l tl'llll till

l/ it- /'. \\,,,sl,il ullil'Il 111' Wil, illjllli'il. till . lllll

.:;.; I
I'.iiil) 21 l;. I. ."17. 17 Atl. IniU

In I'l' 11 1'liiil Hi'ili Mill (• V. f 'ill-- :>l till

iiiir iilii'iit II H- llll'l ill' Ot till' ti'Illli'l'II

'„„ ilSSlii 4(; (lliiii St. -JS.-i. .T 1.. i!. Ill, in ulii I't h iiii to w

\v.l> till. I l.,V till

irk on it tli.it tin

2(1 N. K. 4riil. till rt iiHiiiriiii'il iii.'ii'liiiii' w
'I iilisolviii'.' fiiiiii till' rli.iryi' o:vinli.

iiliiluitiiiy 11'

.11 IS of 11 ^;o \

III llU'H jllil to w

f to tl

il.in;;rn.ii> il not.

iii'li it wlii'ii 111 nioiioii.

'U'lii^iin Villi 111 fi llllrcil ri'|ii'.iti'il to liiiii liy 111

Thi-
III1* IIIIIII who wiM

lllll. witliiiiit in^triiit ions. riiiiniiiL' tlin iiiiiiliiiii'. lie liiiii-ili ir-li-

irk oiilv 11 few ilii\s In' linl tlmt lii' kinw llir iiiiirliiiu'

. Ill -liili'tit. in clii-i' |iro\iiiiily ti \ lit 11 it w i> ;.'i'iii^. nil I tli.it it.

.inl'l' ll.i \.il\ ill;: sh.ift liniti wliii'Il lillll;.' II liiii-i' w.i- Ljnitrj it tin- liliio ol tlii' .ii

,ilt. the ri'~lllt lirin;; tllllt llis fimt whs Diiiin;; llii' il,iy iiml limlr lll.lt lir wolki'il

-lit in till' lii'lt mill whirled roiiiiil tl e mi till' Itill 111' lli'l I to lie

niiiiilier I .f t lilies. ;ui ll ll.l'.l till till

i|il I'lillii/s.— It is er for tn "ive an kiiowledL'e tliiis ac..|iiiri'i|. in inlililinn to

in-iruition wliieli |«riiiits ttir> jury to tlie unriiin;.' ami in-t iin I imi wliieli Iki

ill fur a 111 inor seiv.iiit o\ T follltl h.iil

}'iirs (if a;j

H'rii-Tii'e. pr

'liriil.il to
;

mil witli -i\ lllill lliV ll Willi I'il liel.

'll. lie ll:l,| to ~|irillMe (In

le ll wil- |illl II lo tin

ivilleil tllev tillil tllllt lie Wll- lllilehine. lillll tlli^ nillile the lliinr VI

lll> liiil'ler mill put a lielt -I pp. (lull. Ill te,tllli ll. Ill' liail

pulley •vitlioiit lieiiiu' iiotitiiil of t lie to walk eiirefully It \\a« a iiiirl of his

'! iiL'i'r of iloiiiu It 111 111 iliity to ^iithir up the wi-il fn th.

'll that a person of that ii'.'e ami llmir as it wii~ hlowii out of the iiiii.hiiii

Ihiit experience is iiieiip

.1 jii'liiieeiit a'* to the r

ii't. 'I'ri ' inrtiii V. f'

llile of f, uiiiiii;: nil

f -mil nil thiiiii

ll put it 111 Hint it uoulil

,L'li t.l le ni.iejiiiie iiLMin. Th.

r.i. ]^:>. -'^ .\ti. (;'.(_'.

,/l)(,.l/ (IS!I4| Kill iiiL' out of wliieh the wool eiiiin

II 111. lit -2 fe.'t from the llonr. ami

'I"

Tlie ll iii'j. ; of one le|.ve li(.|i|i; iiir.'lit leit lioi i/i.ntiilly hy 1 fiml in Ini'/lit.

jiiilliiii\ ma ll,' of rii iiU ol Two or '1 III 111., of it IniL

null lire ll 'ft ill is not nil- re\dl\iiiL' e\ liiiiler \\i(h t*'i'th ill it. .\t

!i;it iin elll|i!oyee lifteell .111 tl e tillli of 1 ".ill. 'lit lie

liii* lillll 'Ki e\]ieri. nee in liamlliii'.' iiia- \i\-j up wool from (he lie

' ;;atlier-

iie.ir to

lllll. 'IV. an. I has tiev.'r wirkeil iiinr llie the inn. him' he t..-lili.'il. that if 111

I'lilliy. i-. lis mutter of Inw. eli,ir;;i'.ili|.' s|ji,|ii.,| li,. wmil.l l"i into it. Ili' 'lid -lip.

1 i-k if aii'l hi- arm went into thi- op.iiin;.' andf th.Milli 11 i.iiiiipreh(.iisioii .1

1" i'lL' <'iiiii:lit while lllll, Iin:,' a Ii.'lt ..n th.' tlie iniuiv .'..|iipliiiii..il of r.-iilled.

iilliv (o n--i -1 in its repair. Iii„hl .\ liii'.;lil lin\ -I'M'iiteen y.'iirs old oin-

/'''( ilS'.i7) 1.-) .\pp. Div. 2.-,S. 41 N. V. ].I.'yi'.l I., -pi ll ll. mil eaiil iiiii.i

i||ip. IMS :i-iiin-t all. ii: his hand t.i he au'-ht
i|l '.'n'iii/()i<7 miiihiirs.—The fiiiluri' in th.' t.'.'lli ol a revnlvinL; rolliT.

"1 "aril n new employee allll ut lift .'111 -linn s till in tllllt re-|>eet. wliiTC

nf ace as to the danei'r of piittim; tli.re is no hiilileii dan^'er and tim ma-
il miihI into the interior I'f a .'ll". "'kite iliiiie is >iiiipl.' in eoii-truetiion imd

i"iii liii',' nia.'hiiie in w
11' n iii'_' may he ]U'o|H'r

ihi.'ll -ev.ll-

ily fiiur.d to I"

'l!a,l.,r ,( C,

r. It inn. altliniiL;h lii' has oiilv worked
rh lew I

III

N^'Si 2.-) App. Div. 121. 4I» N. V. Is:i7 1, iii'i M.I-.

lays hefore the
leiV V. 11 hi I hill

IS V. K. S44.

\

(r) ('nnliiig mm- -In 7ia/./n a iii,i-i.r li- lt in failiiiLT to

itt^
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iti-1iiii-l 11 iiiiiior lil'lcni yriir-i nlil «lii)

Ii.kI licrii working' lu;ir il. ^- at llir liiin!

whiii hi' ».i» iiii\inil tliji.ii^'li iillnuiii};

lii> -liirl -Itcvc^ to ri"^t c ii tlie ii>iij;ii

>iMriiii' of tin- ciinl cldlli on till- icvolv-

in;.' r,\ liiiili'i' i,{ ii caiiliiii,' inacliini', tlic

iC'Ull liiMi',' Itiiit tlif .li'rvi', anil with
il liis ami, was drawn lM-t\\ti*n tlit;

riilliT-. Tiiiiillr V. .\nilh St4ir II r,(,/. /i-

Mi!l ru. (isnt) 57 -Minn. .'iJ. .JS N. U

.

H.'iJ.

( "i
I f'nttnH /III/.'* r.s'.— In />' St>ii:<i v.

Shiffunl Mills (iSII'J) !;->.-, Ma>s. 47ii. :iO

N. K. HI. tin- ciMlll Infill that, iiimmi tlii'

wliiili' ca-c. a Vciilirl fur the ilrfcmlalit

-liiinlcl liavc bo'ii iliiciti-il. wlnic the

plainliir. wlio was a fi'iiii;nrr ninrtcfn
years olil. s|KMkiii;.' im ICiiiilisli. ami liail

lieeli wurkin;.' ipmI.v sixteen ilavs. Iiail liis

liaml drawn into tlii' ndler uf ii healer
|>iekcr and inntilatiHl hy the healer,

whieli revidved at a hi;;li rate of s|K'ed

IhOiIiiiI the rollers. Siiiei' this danger was
ohvimis. and llie |ihiintitr also knew lliat.

the U'ater revolved in ehise |>ri>\iniity to

the rollers, the |iriiiei|de was a|i|ilieaMe

that it is not a hreaeli <if duty to omit
to ;.'ive inslruelions as to elements of

danger which may )>o ii|i|ireeiatc<l liy a
]ierson of the |ilaintiH"s n^'e after ii hrief

|M'rioil f ex|ii rienee in the wiirk.

(H Murhiiiini i>}iiriiliii<i rirlicnlly.—
A jury is jnstiticd in lindin;; that one
who employs a hoy lietwiiMl toinleen and
tiftein years of a;.'e at a steamixiwer
pnnihinu' maehine is ;,'iiilty of ne;.'li;.'enee

in failini; to notify him that, if he ki-eps

his foot on the treadle, the press will

keep eoiiiinjr down and ^.'oin;.' np. and lo

tell him how to take his work from the
press after it is pnnelied. I ri/ix/io/o/ \.

I'lini ||H!I.-. I l(i2 Ma~s. -,Ai. :i!i N. K.

lilO (aeiident. hajipened just afler the

Iioy hcL'an work i . The failure of a

master to raution a hoy of sixteen years
who is operating.' a punehin;,' maehine.
BL'niiist ,lie dan;.'er from the slippery con-

dition of the lloor. does not, render him
lialile for injuries to the hoy's hand from
its eomin;; into eonlael. on the first day
that he workeil. with the lever hy wliieh

the punch wax leleased. as he atlinipted

to save liinisidf from fallin^r when his

ftiH)I, which he placed in a tilted |i<isi-

tion. slipiM'd on the tliHir. where tlii;

condition of the IliKir and the dan-jcr

from sli]>pin;j were ]ierfeclly a|)pirent.

Kdihhr V. SiiriiCKsr Siuclnltii ilffl. Co.

(ISIMl) 1-2 App. IMv. 50, 42 X. Y. Supp.
1S2, 110.-,.

Xo duty to instruct can lie preilieatHl

where a hoy of lilteen was iiiiiired liy

catching his hand under the die of a ma-

ehine for slanipinL' numhiTs
plates, and his evidence sliowei

iiad I'piialed siniil.ir inaehin<

and was aware that, as Ion;; ,i

his foot on the le\er for tlin

machine into ;.'ear. it would lo

operate. Wiihl V. I'linl illuii i

.\pp. Div. .>.")l. IIT \. V. Supp.
.\ hoy fourteen years of a;;e,

he was uiifimiliir with the \

was injured on the second day
hi'Lian work, was held to iwi

as will as an adult, the daii;;er'

his hand cau;;ht under a sl.iiii

chine. O'hiifc v. 'I'liurn (

.Monayhan. 7:1. Iti .Ml. 7.i;.

A ;:irl sixteen years old in

of iisin^ a eard-eullin;; mail
knife of which has a lendeniy
and descends when she placid

on the treadle, cannot recoMi
juries sustainiil hy the de-ic i

knife, where -he has heen in Ih

anfs service lor six vears and
operalin;; the machine for -i\

I'lill Inn V. .\fir \'i'lk- f'niisniiihi

(',.
( ISSli III .lones A: ,S. l:i(.

Whatever ilaiii;er is ineidi ii

work of removin;; the inarL'iiis

calendars iiy a knife applied
ami sus[H.nd,(l hy a slowly i

counterpoise wei;;ht is pri'simi

apjiarent. to a hiielit hoy of

\"ears. Mnlsl.if v. Srhiun'iih'

i

7 .Misc. S. 27 .\. V. Supp. .l.il I

of comphiint held pi'o|iei' i

.

All inex|«Tieiiceil hoy sixlre?i

a;.'e who had his hand caui:hl i

plunder of a hriek-nioiilclin^'

was allowed to recover in t'liiiv

s'n) Prissfil lirirl: fit. v. I

il.-i'.H) 41 111. App. .•121. A;!

I IS!l2l 14(1 111. ;i:!4. 2!l \. I'.. I

Whether the duty of jn-liii

i;;norant forei^'uer sixlii'ii vimi

as to the pi'oper way of pusliiiiL'

;.'inL' pieci's of clay into the

where tlicy were pressed hy ,i

was adii|uately ]K>rforuied i-

jury. where tlie evidence i- t!ia

lold that he should kick Hem
liis fool, and was not warin.l :

daiieiT of prcs-in;,' his fi ot ^o li:

enter the cvlinder, .iililirl.fi v. (

( ISilH) (i2'\. .1. L. 7Hfi, 4:i All

(u) Miiihiinrii ill ciinhiiii f'l'

Where plaintilV. an inexpcn.i

less than thirteen years of ajc
jiireil while operalin;.' a hoMii

in a eoida;.'e factory, and (lie

tends lo show that she \v;i-

slrucled as to the ;.'eneral cii« i

the luaeliiiie, or as to the iI.iiil;



nimilicr-' i.ii 1 • .,

ICl' >lillWl-il llii!

r iiiacliiiio 111 :, ;,

a.'* Ion;; ,i- li.- „.

f<ir thn « Ml.' 1 ,

wiMilil II. Ill u;;i.
•

hitt illoti ( 1 'iiiii ;,i

V. Sii|>|i. .'.Ill

!* lif li;:i', .lllii. ;.

lilll tier «.-iL ,|i

il'i'llil llilV :iniT •

111 to llllilil -1,11..

If llilll;:iT I'f li.iii:..

IT a sl.imj'iii:.' I'..

Thiirn ( l^!!'.!'

1. 7:i;.

IS iilil in till- lul-

ling niiiiliiiin. '
•

tcniliMlrV t.. -ill
.

Ill" piili-i- tnr I.-"

ill ri'i'iiMT f. I ;

I 111' llr-i-clit i>I t

liii'ii in I 111- .!• (i

:

irars :ni<l h I- i.-

11' for -i\ In 1' .

('iinxuliihih ,i I J

.

i S. l.Tt.

is inriiliMl 111 t'

• inai;.'iii-- imH iV:

appliiil l.\ III-..

-slnwly ii]M-r i!i;:.'

is |>n-iii I 1.1
''

t lii.y of iiiiir -:

rhnni'ii h' r ' h't

i|i|i. .-l.il i.li-iiii-.i

.|H-1I.

iiy sixtri'M vi ,ir-
'

I cinii;!!! mull I
' •

iinilliliiii.' ni.il III;

in I'liiimi'i .III''

f«. V. Il,u,i,'-'

.-(lit. .Mlinii.d ::

;!l N". K. 1 1
111-..

<if ill-Inn iiiiL' ,

'.

Vlll'll ViMl- nt .1.'

if pn-liiii.: I'll' I -

inlii 111.- rvll!:. :

ssi'il liy .1 |.l;i!i_

uniiril i- fir !

niT i- Ihal li.- »

kii-k 111. in in \>i'

\Mirn. il :i- '.' 1

, f, ..I -.1 liMiil.i--

h!irl.>: V. r/i .'

,S(I. -t.'f .\ll, ''<

iiiiliiiit ;'./' '• •
-

ini'\|ii'n.iii '
I

-''

ii-> iif ifj.'. «.i- .1

• r a lii.Miiii «iii

anil llii' .vii-

slic Wll- ll.'t
'

Ilrial 111" I
'i|.

:

1 tlie ii.iiiL;ir- a-.-
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dent tlii'icti'. the qin-li of till w.i.s ni' jli.'i 111 in liaviin; fiili .1 to raulion

Ur s 111'

ton V.

(I'.iOOl

^lijcnii' 1

Or.

s I'm till? jury. I)

A
Ky. 1.. l!.p.

rurd'i'j'' '"o. "f

(,)io- an iiiis|>i .niiil viiuiii iiiii.ii.-n yiMi

nIim |i:i,i ),. al'Ii-i- li\o

oS S. W. li.iy- i.f wink, as to Ihc li.ui'.'i 1-- III alliAV-

(V) Tiiiti(l-f(,niiii(ii

\lii-ri' injury

till Ills III a p 111

china.—In a \miIi wliiili In- i- uipin-.; il

ivcil on till' iiiarliint- to lianu' ilnuii -n tii.il lln'y an
top of a

.t i|;iv tliat t'lic plain! ill' ln-uan to liaMo to ln' iMn-iil in u

irili- a mac
,- li,n till- 111

liiiii- uliiili loiiiu'il liy com- u iifi'ls ivvohiiiL' un.li'ini iilli,

1

!'•'

llii (Mils, a
nnilrr a, «>n

.1 for »/i.i'' UUrl.s V. m/.'/? ( Is.Sl) 1011 hnl.

li.-l.l warr.intaMi' to

ral viiiliit in liis favor,

,-.0 Am. \'r\<. A (uni| 1. lilll

.-hi.nlil 111' ili-mi--iil uliiih i- fr.iiin'.l on

iTi: It l!* also s

iilv til in ('I'll yi'

spii'i.illy fiiiiiiil llial 111' 111.' Ilinn-y thai a in.i I. r was n. Ji'.'.'iit

irs ijf a;;i' mil w.is in f.iiliiii.' to iii-lnn'l a .mhiiIi of i'i;;lilnii

111 h
l,in^' uniliT iin a'.Ti-, nuiit \vi

liiT that, he slioiiM not oprr.ilc

h 1, \>..| ki .1 i. r him 1 lilll"

IV VI 111-, as III liii' il.i ,.f ih' 1 11 III!,' a re-

ry : that hi- was
]
il.iri'il at v.iiik M'l\ iii.ij nil V. I,'.i,/.,i ( IS'.il)

.It a ri'rl.un iiiai'liim that 111- hail m III N. V. l;. liiO. 11 N. \.

ri'\ iiius know Ii'iIl'o if its cliar.H'ti'r; ami In Sh'fiity. I''il

ipp.

I l>liji .") Inil.

iliiit iiu warniii'.' or in-lriii'tuin wa .'ivin App. I. :;i) X. \.. SI 1. it w 1- hilil that a

liini. Sniidiiiil I'.iiininhnil it l<l(iniiii,i<i ;."ii'ial v ilii't for

lliady (1!)01) !»;l JIil. tiUi, 41) Atl. imt -liinl whir till

till' plamlilV woiilil

hail 'iiiiil

84o.

, «) Sciriiiri iniicltiiii'/t.

sp, llv ill aiiswrr to iiilrrriiLratorii'

A Qui'lu'C pasu 111. It liir

tho ilutv to in-truit a yoiiiii.' ^.'in h.iv -i.Miin M'.n>

iiti'ili-

thai he

rl I, lit slnti'ill as to ttip ilaiu IT li.iil kiiowlril;.'!' of ti Mil-

licr liair caii^iht in nioviii'.' nia- tii.n .1 tllU III (a plaiHT; h'

I'll II lit V.

K, p. .lull. Qiii'lii'C. 1- (.'

Sclihiiiiiii (
IS'.I, 1

liS:; (-hi' hail

ratinu, ami kiu".'.' I hit hr iiiu-t Im

11 fill in oi-.h r to .iv'i'l iiijiiiy: th.it he

iiliT a -rW'iiiL; iiiai' hint talilt' to hill n-.-i'ivi'il frum t ap] llanl.i

n pi Ml' I 111- li.iml I
ii:--tnirt ion .iiid lanniri a- lo tli i.f

In one ra~
/.'i.v/,-,s' iiirini.l

ii..;c/ii»< i,i( ill tiiu'i".!.

»;is laid ilown in i;i in-

niliiiL' ilaiii;i'ri lis inai'iiimTy whili' in m

tic. till' Iiiai-hini' ami ils lii/ai.l-, llimi'jh mil.

it a~ iiiui'li Ms III. .1

il .MiiiL'i' that I" him : Ilia

jiini- fiiiiii livi

liiin Has col

tliiiiL'h the

mlriiiuti.ry in-;;! 1.141 lU''. cvi'ii iniinv.

tli.iy -II. 11!. 1 li.i'.e ilnp.li

III' ha.l i' il u-iiiL' I 111- ma-
.-ht .1. . 1-- l.i'fiiie the

'mil no o! ii'T i'\p -ri-

i-rv.iiil W.IS a ll.iV I: in ("laii rl iiiii Wll h in-

Itiid
'
i'j-.u I

'A tliil 111- 'AM- hull liy th,' ma.-lii'ic

1,. U. 4!i!l. ils pl.ill'i'ii ,.f Ih IV

\ -iipi-i iiilcml. Ill wliii i.nl. rs a s.i-vant \ .
Imii.l!

jh'r.i! veal- lilll who 1

hiiiM vvitll pi ll •I toil

n \\.-i-i-. ill" W.I -I I ti.ii il n.is iii.t m
i-ral il.i lo oil a l.aiiil -:.-.v w

in r.ii'tiiin. Ilic lati-.n li,-ii'

hil.i ap|. 11, -I' 1.1 .1-1 1;

1 l.y ].iiii

I", of iiiiil a' till llnl

hi- .111

hi' kii

mill

IS in till'

l.lliuL' till

la lo slop till' niai-iiiiie

ea^iiv liavc ill.

:» f. 1- tlie

! ir..im'i- of

lilll'-. lliat

una
I hat 111' wa-*

tn v.iiiii him of llie oin ious dm It not onl.ii.l or diiri-li-il liy ihe app-lliiit.s

his lllam! imiv .me in i-ontai-t \Miii the to ih. Ihe voi-k in whirli he w

if hi iittemi

'ii;:il the sav

its to 11

Hillllr

acli riiuml fn 111 .1 w ii.-n his limj.i - i-.i me 111 1-011 1 let

lli.T Co. (1000 1 175 Ma ils. ."ii;

ilh ihi- l-.-u

.\ ll.iV t\,i

h It!'.' kiii\-

N. v.. aH:!. The rule umli-r which a 111a- I:

ti'iiih-r

r.iiniri'd to instinct a iiiiin-r ot .n.l

i\\ ly trom a

d it on a w;

.1 tc

iL;on. who H
vi-ars will is set to vvi 1-1 11; a miiiri in alii III 111'.', um! r iii.lii^ of

liiiiL'i-roiis iiiariiiee

Wlll'll III

no apii.ii'.it nil

scv !!tei !i vears d.l

iuiiil hy unfem'i

i-n.'i^'.-il iu oilii

ri-inh' d.iiii',' tlii

1 !ii- fmeman of th.> mill, to oil da iil'i Tolls

iiinl withi-nt

r- cover d iniaL'i's

ii-liini-r\ V'. hill' in iiiot mil

ihi-.'K which lie is pi-.ipi-r iii-l rm t niiis. i

he has
. -.MTk f.

i|/.'MI V.

ir a \ iir an
111- f

1 h:

11.111 Ills i-mM'iMT.

Mrin r. d liefi.

/'. /". Co. ( issr.i 10 V. //.,

evi'll I holli^h he may
11 ih iii'_' this work fi-r .-nme tiiuo

I- a.--i.h-iit liapp'iii ll. Iliiirl.lci/

,./,,,. v'-,/
I
ISIMIi l:;;i III. .i.-.o. S

r.i.\ si'u
I sii-t,i

A VI r

i-i- ) . ti I.. 1;. .V ("0. yi S K. 4'i1. .Mlirmin-.'

i!ii-l ha~ l«-cn M'l a-id,' (
issili X\ 111. .\pp. '2.'>n. The eontrollins

hv whii-h it was found that an employer feature In-re was the e.ss(-nlial danijer

Vol. I. M. & S— (iO.
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tile work, rot t1i:it It wn-i nut-iili> llif oliiiHiy. tlint thi* firt wm- k

l.(l|H- of lIlC |«l.lilllit1"s I'tlipLiJ lllflll. U> III lllC (Icfillililllt, .\lh\ lIlMl 111.'

the I'liM- riUil ill ilia|.tir ssv., ^x/s/. was iiijiiiitl liy ii:i-mii vi 1

A viiilict is mil iiniiriip' T wlii.ti ile- to wnrk in wiiMiit,' tint n

cliiii* iiM <iii|il(i\iT to lir liiilili- for in- williinit iiiiv wiuiiiu;.' lu to

jiiiiivi riccivid iy ;i ;;irl tliirui-ii v.mih u''T i>I .Inin^' llii-. wliili- ;'

(>i :fji: ulii) ti-liliis tliiit slif \v;n nut iiiulli.ii. Whilr v. >''()( \ t,

iii-l iciilnl ii>< to tlie iiiaiii'.iT in wliirli ii riai..s ''«. i ls:i."ii II '\'r\. i >

wlui'l ill till' ciiil i:f a >|>iiiiiin',' fr.iiui! l".i S. \\. 2:>2. WIicIIht ix \--\

nii'jlit Ih' cliMiinl siifcly by ;;ivi!i^' .i \ .vi- i^lil liilly iiiipnciiil.i; l!i''

pcciili.ir lui'licn to inioiin-r '|i''il "'' ''•'-' ^"lv'''l '" I'ilini,- ^ in.irhiii.' '.ii

niiicliiiii-ry, iiiiil llu'iiNy -iciuiiin il par- i-nil (<!;;>•. !i.tU aflri vi iir;

tial r.'vi.fiilioii vf \h- '^\'h':\. Utiiiir V. iwr -ix iihi:' :i- i- .1 .|ii. -'
. •• r

lu,„i! I Mf.i. Co. M-^s-" 1 IH Mil--, -ll. II. r. .iTci'.i .<..« V. .!/.;. 'I-

\H S. K. .'iHT (pliiiiiliil' '1.1.! I"' 11 nuikiiii,' I.') S. W .
:i'i."i. h.liliiiL' 'li:;i t

.

fi'ur \\i'i-U.«. Lilt till- iiiliiiy \i.i-^ n-crivcil Unnuli'l'.-i I'f tli" iliii-^i- i.f •

vAvn nlii- ".IS tniPij lur'llii- lii^t lime nliiili. :w tin- I'lnirt
!
nil ! 1:11'

ti' clraii tlie ni.iciiiii.' 1 . .\ court cannot, prcvii.ii- ;'p|"mI iIsim '.., l,v

say. as a lu.iUcr ol law. tint, a Imy s. \\ . :i:;7. m:i:-I '«• ii;p.ii. 1 i.

fw'clvr yi;u>. olil '! c~ im,| ni-.il instnic .mt. ilid not n - 'iil> ''"|m\

l.iiii as 'to llic (1 ii'_"r of lKl^ iiiL' III-* liaiiil rc.ilizcii lie- acin..l .i1i11.11 I..

<lr,'\'. 11 U'lvMiii cu;;»!ici !s. wliiMc lii-i only \va- cNjio-o I in .loin.; (h. id n.

cspciii'iici- liail lii-iai «illi co.jv.lici-U ar- tlic injuiy ic-ulinl.

r.iii:;.ii in a nuniiai- iiiiicli I1-- liki-ly to In / /-/. v. r,,.h,il /'. A'. r>,

1c:iil in an acciil.'iil of that Uiii.l. I'lir.jiin Ti Cil. :!^. I." I'... Ml. 11

V. /i'"ili/'r /'il/itl- ' o. (ISIlJj S:! Wis. l!i:i. iiri,ir m',,. llilt it "a- til.-
'•

rt'.i \. W . ^'t'- (a CM-.' \,iii'ii- (he pl.iiri- ni;.-.lir to "miii a .-liiM ali. i;

till', alter wiil.ii.i; for a ycir in oilin.i.' years of avc a- to lli.- ilaii'j.i-

a sii;.jli- i.A'. if ciii;\\!ici'l-.. «,is set to w.u k as i-lcaiiii:;.' .1 ilrill in ra; i

work upon 1 il iiioc row 1
. 'I'hc ilaiiL-T lyi .li'r nurh,,,! /.lo./i.i . i.' .

ilic lent to « ipia;; tla- cou- of a ^jcariiii! ii"ic/. ui' C'/.- li is lor llic \w\

is not so pl.iiii ami opi 11 to .1 !.oy of f.aii- v.li-tlicr iii-l 1 iiction slioiil.l 1,

t(.<'n VI .u-s \' lull' iiiiaci|iiainl. 'I \\\>h tlic Liivm. wlioir > 'ny of foiirlci a \

workiiur or u-c of naicliihi 1;. . thai li- can h.i.l pri-\ioii-'y l.ccii cli^:tL,il

li, hi-l.l. .1- .1 ill .1!. r of !:. . . Ill li.ivc .1--- ycar4 in n spiciilni! room ill -11'
'1

,11111. il the ri-k- ,illc-:.hinl i;i.r ill, work as v.a:- -iiitci! to lii- ,'|.i

when he his i.-c.'iv.il no eiiitiiii or liad 1 lins olitai:;. il -. 'iie ki:..-. !. .1

wan:i.;'.' i'l.i.i the iim-I'T. \. .'..i v. m 11 liiiiery in the fi..;.iy. \\i-

]!'}:, !'< d !/. /'../. 1 I'.. l-i'.M- 7.> to iiii.hvtal;c I
s, i)i i., !'., ,!,.-,

\\ i-. ."i7:i. It X. *.\ . TTJ. W ',•:. I- a of s!i-i:in; i-'i an or.iii.n -'.

h.-v (iiL:" iN't si,-ii...li 1 i.-i,l. ill the e.wr- .11; 1 li..h!ii'.; 1 h' Il awiy ir.ia. .

ci-'e o' :r.i-oM.i',.le piii.h-nc.'. to hive an- iii_ sli fi. ii. iii.\i;,i it fi.ni

ticip.it. -il an .icei.hiil line to tli.- -1.111111;; v.hile it w:,s 1 .i:..,- ;,icii,|. 1 tl.

uf a sail. I eh \alor liy another while !.'.t thus i.eiipiisl lieiii_' ..ii.' in .hi.;

w.is eiija-...l in ehaniiiir out. the 1.1. 11. I \p. -,.! to a (.ii-iiii rahle .iiMicj

was liehl to he for the jury up. a evi i-i lie. 1 hy the rapi.l ia.i:;.ii .

ilellce that no such neei.h I'li ho! ev.T .k lli.i .ml the hell wlr.'i ..'i

'la'ipeii 'hif. le. //^.^,s V. .tr^l.^.ll/o' \lf'J. with tlif ;;iillii^ of ii u.it:l

(„'. (ls:;|. ', Minn. 7:>. i;-< .N. W . 771. !• <
'

.'• A. -f. / .l/i7/s .Isvi

111 .1 e.i-e where 111.' injiiix was re- l.;;7 1. -Ji;'.". "Il is ex hi. nt
."

eeivi'.l not in the oriliaary i|Hr,ilioii rf ...erl. --Miat !his is aot a ci-" i

the iiiaihiiu', Init wiiile lli'e eylin.hr was il ..in '"• -lil. as matter ..I 1

iK'iii;.' Maxell, it was lielil thai' the .laii-er tiie :-ei \ ice the jilaialiir w.i^ r.ih

of liTuin,!.' her arm caiijjht h.iweeii two 1.1 r.-iuhr was or was i.. t -leii

.vliiah.rs of a 111 in'.'le r.'v<.l\ iii.,' towaril his eoiilraet ilnty to peif.'im. I

rach olher is not. a-^ matter of law. oh- s.-niee had come within t;.e In:

vions to a 'jiil of tliiile.n y ars. hil- niiph.vieent if his advaniiicj y

l:i'ini V. Tiitifl.ini (1S!1.")) lli.'i Pa. 584. e\|.-. rieiice lia.l prip.iieii hi'ii u

30 Atl. ItlKi. ' '.i'o> it. It had ici e.e.e 'lii

.\ ceinpl.iiiit is not demurralilo wliicli line cf In- om|iliiyiiieiit il it "

alle:;e- in eHiet thai tic plaintill. a h..y.iii.l his eapacily. Il wi-
!

minor si\tiiii year- of a;:e. was wilhoul pn p. r ... to treat lli.'

gkill and e'.p'eriei co in liandliiig niu- of the dcfendaiifs nejilieciice in
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I'lll

•ll.s

II lil-1. lit IIU.'

i| till- .lilIl.'.T
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'I. of

•I"

llilo

It.

I'.i. IH, M All.

W li.'i-c a y< iitli iiiiiit. en years 0I1'. lia< -lam
iiit.llii;.ii.'f, iini-t li.' |iii-iii I In iimli'

fii -i\

llltilillL' III' I'll

I'l.iilli-* in ojirrat i 'IT
111 iliiriir-' till' "iii<

I tlit> ilan;:.'!- .'f k..-|ii

i.T r.iij <iiit-ii|i' .111 ill

II till" I'li'Vator i- ^rl i

lilt I'f till

II mill loll. 11*1 til

Itlcs liavi' fiii|iiintly Imi-t in 'In' -- III if til.I.' cli'i.iiiir (

iii. i>ri'-i nco, 111
111' liis lianil li.lwtin it ami tin' .'il'j

iti-ll.'S

if til,-

Itriii'lc ^v till' llviiiL' fi' lilt of till' I'ool tllllll.L'll Wllil-ll till' I'liSJl'l- i^i ill'

to til I't tliat til.- '.'at'-- x'.'ii iliiiL.'. anil .111111. it n 'ViT t'T an in-

iil.il to p: iili'it liilll lia\.

V. 1/1 \'liil.r I

n- jury .liu' to tlii- a It 111 L'll In- «.!<

I^',||i/ ."I'l not iiifnniiMl liou n.-iir tl

X.J. I.. Ii»^. -'" .\tl. Ill a-<i.l to fill- iil^i' of till- u- 111 iii'-i-.-n.l

.\ kov ninrti'i'ii y.-a r- olil who li I- li 1.1 ill.;-' throii'.-li it. /I'o-../ I.I \lfll.

:il i-\p.

lilliii:: ciili-r liottlc-t niiitrr

till' V.

tor a InVli iiri'-

if ru. i]H'.>H l.".."> -Ma-i. 5!tO. :!ii N. K. 17-t.

iif ni'i-i-ioni

]il-i~;uiii0il to a PI ill' till

(llil) (!ii!i V. .(.-., in r/.i

A ?i-rvaiit .'iuliti'-n vcm

.1 .-N! Ihuolui Hot- will! il for

1,11 .-/..v.

—

:.kl wlio liiw

\\rrk- on ft

'I:hi Cn. V. TiKiler ( IS'.l'.l)

Ml X. W. S'Jl

r.iit in an
-rvi iiiri 11 voar

i'.i N.' niai'liini' ii'iilrit.-il liv mi it, 11 L'lil.- i-

li.uiii.l to un.l.'r-laii.l. willioiit ii:-irui'

Vhi.'ll I
I'.ii'ili-li oa-f. wlii-i.' a ;rii! '''>" <'"' 'lan.si-r tint tli - -.1

liii.'k for till- p:is olil .1 ilK'.l as in 111-* -"iiii;

rt" hmi.l was mniici.1 liv till- liiir-l- iiiovin;; -to from a

whii'li lio

-hut

i.f a -oiki wati-r liottlr in-j to lii-r to ami tlii.nv Iiiiii a-.-.iin-t tk.-

to jnit on till' nia-k pr.>\ i-li'il tin- f-viili-nri- -liowim,' li.it tin- .L'atn is

ii.rk.r i.roli'Otirn. and swori-slir iliil not plainly liakU- t > bi! -.t in iii.it ion

!)f the .kiii'jiT to \v liioh sIk- wa-i ti iii'lnil liy Ins pi-r-on. /(j-i./v v. /, lo/Zo

a vi-ri

ri'i.

lict in In-r fa\i Mfy. <h). ( IStll 1 l.-.l Ma Ills. -JS X. K.

I.fT V. /!<(ii/.? (ISSS) 4 !'0I. .\ niim.r litl.'.-n years iil.l who.

M.
•flllt IK

iftiT v.orkiiii: two ami 11 half ikivs. is

,—Tl IP ownor nf a iniiiii'il wliili- (-li-aiii n-' a hiii'.'i 'il api

ili'vator is not ni-'.'li.L'cnt. muin;: to a loltnn pii'M-r, uliii-

til hi- lialilo for an injiirv

I'li'N.llor linv iM- fift>'<-n Years of aje
rv to an -|ir.iiiL.' up iiinl.r tin- ai-tiou .if the u.'i'jht

hv wliieli it was liehl in itain )K)si-

vln -kni-w' all there ua-^ to do with tion (-xei-pt wli.-n it was piille.l and k.'pt

the i-li'vator." .-aiise.l Iiv the fact tlia» down, eaiihot ri cover.lainaL'.'s. Coiillnril

iiliile he
of the elevate

li-

r. tvinu

a"ainst a beam v.

till

/•. rh l/,7/.v (HOO) I.-)l Mass 85,

X. K. 731. Holmes. .1..

firv.itor was sudd.nly started by a new plaint ilf

|iliiy.^e wlmni the" plaintifT bad in- api

I : Thfi

knew that the iron
liieh raiiu'ht his tiii^rers would

if a 1.1 n-l->iriiil.'.l as to (he mniiner .-1 -tartm;! -;pn::i.' i'a-.i. it (.tiiii'.

,11111 ftoppini; the elevator. Stillimii v. He knew its (xisition relatively to the

'.nUy (I890l 166 Mass. 2G5, 44 N. E. front ojK-ninfr, between the ed?,- of wliieh

221. and the apron his fingers were caught.
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Knowing tlir-^o fnffn, he knrw ttiat, if I"'

put Ills haiiil tlir>>ii::li till- oiH'iiiii;.' mill lit

till' ll.ip -|iriii;.' ii|i «liili' il \\.i« lliiTi-. it

woiilil '^ft pirnliicl. Ilr :iKi) kiir« liv >-\

{Ml iiiirr llic ili-;:riH! ijf fiirii' iicn^-iuy In

Hill] till' .IpIlM lliiwn. \\f ll" Ml'' >'l'

»li:it tlii> ililVii'liiiil cimlil liavr tnld tlir

pliiintilV lliiit he ilid nut know licfori'. if

lift |io^»i--iil the oiiliiiMry liiti'lli;.'iiiri' I'l

boys of lifli'in." \iiilirl fur |>l.iiiiliir M't

ttXIlll".

(ifl (7iim7s.--.\ <'iiiii|>I:iiiit If nut ilr-

niiiriMlili' wliirli rillr'ji-- In illVit tliat the

lihiintlfr. a niinui' niniliiNi .\iir-. ulii.

ufli-r lii'in;; <ii;:n;;ri| In a iiMuluih- >iru|)

fur two yiMI'^. «ils ^i-l tii uulk .:! Ilir

rojiKirin^' uf :in rnjjlm-, tlial In- « i- in-

jurrd tliiun'jli u^lni.' a luM ilii-il In ii

cnsc in uliirli ii skillnl n Iiunir wuiilil

not liavi- n-ii .1 it. tliat lir liad nu r\|iril-

enro wlilrli wunlil liasr f.'i\iM lilni a
Unuwlnl'.'i' of till riril iiiilliu'l i.f (lulnj;

the Wink, ami llial thr ili-trniiiiil liail

iHviT In-irinli'il hlni tuiii'hhiL' tin- s.iiiii'.

IV liih 1,111- V. .1/. m/-/iis .( r. /,', f „. ( IHSli)

10 l.ca. :!'.tl. 1 S. W. ;!7 (a fia;.'iMi lit

win Iniiktn olT of flip rlii-i I whiili tlii>

l>Iailitiir was ii>in'_' to rut >liil i .

A nia-tiT i-i not ll.iMo to a .-.rrvant,

BOVrlltriMl yi'ai> ulil, wliiisc ryr ua~ Jillt

out liv a fra;:iihnt of a si.li'-^it u-i'il for

eutthi^ iion. ilitaclml whin the --iilr -rt

WHS struck Willi a hiavy haiiinur hy a

eosi'Tvant. wli.rc it bail hiciiiiiL' so liat-

teri'd fiuni use that fr.i'-'iiioiits weri' oh-

vlo\i>lv lialdi' to be brukin oil' by a blmv.

llvUn'cn V. Xorllirru I'. U. Co. (H'H)
45 Minn. 471. 18 N. \V. 1.

(dd) Cldir-lKirs.—A section band nine-

teen years old who was injurrd by the

slipiiins; of a elawbar wlilili he was
usin^» to hold up a bild^'e tie while it

was lieins spiked to a rail e:iiinul ri

-

cover, wlnre the evidiiire is that lie had
done similar work fur thne iiiunlhs.

thou;:h not on hridLre*, altliuii'^h it aUo
appears that the work would li.ive been

much less dan^jc rous if two leen had
been eni|>loyed to Jo it. and that the

olaw-bnr was worn, //uh.v/'ui ,{ 7 .
*'. A'.

Cu. V. Srr.lt (1001; Tex. Civ. App.) 02

S. \V. 1077.

(ee) llvril-9.—A workman nineteen

vears old is presumed to under-ilatid the

danu'er rf li.ivinf; his hand injuved by

strikin" aiiainst a hook near to one upon
wbieli he i* banL'in;.' tongues. I'umi v.

Arouivr (1807) 100 111. .-.08. 47 X. K. 00,

Airinnin!,' (ISOO* 07 111. App. 102. The
rtiiirt euii-i'lered that. !i= b.-> had wnrked

more than a day, he had bad ample
opportunity to ascett-ain the conditions.

(ff) Lanterns.—A brakcman eighteen

yeiirs* of life who bt* done I

salisfaelorily for three iiionll

he beard to alliLie that he h.i

skill and expiriimi' which wuu
him fur Iriiiiniin^' .iml i irin^'

liin. and 'illowili;.' whither it

out or mil. I'l iiiisi iKiiiiii ill, V

( \<\'l) i:U Ind. 2-.'0. .i;! \. K.

i^'U') ymldlis mill iii'iiiiili II

boy |a;;e not >t.ilic|| ii>,.iiiiii',.

froiii a defeilive -lirriip strap
die ]>ru\i.|i.| fur hi- ii-u. \i h

c.iltiiiu' (he attention of a r'pi*

f ll iiiplo.Mr lliircio, the •

-iiiiji iti'd to a te~l wliieli w.i- .i

-.ll i-f iilury both to .-iiili ri|ir>

and to the boy, who hid li
,

lior-es fur two veir-. and w.i-

ably cvpiriiiK'eil In niillir-
|

to -,idi||i.^ and riijiii:; Ij ' le.

I'l.ihis ( IsOSi 171 .M.i-,. IS. (

170. -.1 N. (•:. 21). Knuwllun. .1

in;.'. cuii»jdi'ii'd that it was fur

to say whither the plaintill' ii

the ri-k.

(bli) ('Iriiiiiiiij of intsir

minor of (ifleen ye.irs «bo wi^
pIiiiii'MT Mur a piiife-siueal ii:i

nut. as 111 liter uf law. deliMrrl
euveriii,' fur an injury to '.lis ai

«as burnt by a -hiliuii of p
wa-te ].i]it wliiih he wa* cii (

l.y the uiders of his ina-li r.

ri,i<iii II I I>:i7i 2(1 Misc. 7J7.
Supp. liS). AHiinieil in ( ls;'7 i

20.".. 17 \. ^ . '*upp. IS."..

(ii) lliiiiilHiiii uf III, 11,1 1,1,

null-nil has ],rin .inirmid in a ,

a yuiiili -eveiileen years i.M w i

while luadliie a Ihit ear will: 1

nnifuriii leii^jlh. after be li:ii;

si'M'ti ilavs ill the railruad \

hilpi'd to i>ile I lie car. Siicli'

was -aid. iii|iilred no -[weiil

.nnt''cehiit tvaiiiiii'.' fium v.liii-l

^'aliun to in-lriict him c. iild !•

Sim.i V. /.//v/ ,( \\,st /,'. Co. !

(01. 1,^.2, 10 S. K. 5i:i.

A nieiiiber of 11 sect ion •_'

'

twcniy years of aire and f.iiiii

the wurk, en,i;a<.'ed in unlua:li

ties fruiii a Hat car frum v,

standards were removed fur cm
in unloading', as-uniid the put, i

iii;iiii''s frum the falliii!,' uf

upon him in sloppiie^ ||ii. imt. i

di reel ion of the fuieman at ]

which ties were needed, as '

tomary. bv thru-tins a piece of

in fre"!it of the wlieels. !'::

C. K. Co. V. 1/';?7iii (1809) 21

App. 207, 51 S. \V. 641.

There is no duty to warn i
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fiiiicn wciiUin;! on a fiiini. ;i.i to llic

ii,iii::iT tli.it \\\)\\r 111 Ipiii;; to |iiit new
truilc-' uii'lir u «liiMt IhimIi i- tln' iii.iiliitii'

ua\ ti|i<i\iT. Uci<;/iiiv. I'liiiii, Ulii. to.

il'.HJl) 110 \\i.i. )>!. »<•"> V. U. lil.l.

'Ilii'iv ii nil |<i('-iiiii|<t loll III It :i JMil

li;;llllTII \i'ills lllil wllci li,l^ ll>ll:lll_\ hi'c n

i'i:i|iluMil an a I'oiik ill ii IiiiiiImi' r.nii|>.

!mi wlio, at till' liiiii' of till' iiri'iili'iil,

liiiij I" ill 1 ii;^.i,vc'(l (or liM' il:i\-. ill "-Ui'l-

liiii:,' li'L'-." ;i|il>ii'ri.ili-. tlh- il.iiijrr of

u:iilcil:ikiii!» to nto|i 11 rolling lo:; liv ii

•|.,lrk IMIII." lll./.v/,l V. hll'lfl' Sh.lll it

r-,. ((,. (iH!),-.) 1)0 Wis. i:,s. (i;i N. u.
87 (V(i<llrl lor (li-fi-iiil:iiit M-t a-i'lii.

iji' Acfion *./ tu'iisturr nt aujtfinmi

'i,r-/.'i-.— A noii-uil >lioiiM not Im

;;i.inlicl ill a i':i-i' wliiTc tin- (''auitilV, a
liiy tiltciii vciii- of n;;i-. \\iliii>iil any
|icvvi<ill< rx|i.'lirllri'. fill into a \;l\ of

!i..iti'il liijllor. owjii;; to till'. i.u\ tli.il

IJK' c'liil of a W'li'li'ii |viili' liail Ih'ioih"

"'^sy with use and nlijuu'd on tli.i i^ur-

(^ if U IllOVillrll' I'illr «lli(ll In- W.IS

;-.i-liiiiL'. I'liil'T Mii'ii iiniiiii-.lani'c'.'< tin;

jiay iiii<!lit |>ro|ii'ily liml tlial lir oii','lit

to linvi- Im'cii iii-lnu trd as to tlic |>iii|>i r

tri' iliiii lit of till- poll' in case tin' I'lid

^llllllM lii'oonip soft. Ill III' II V. Iliiil'.iiii

li'i'ir Wiilir I'otnr .( /'«/.. r fu. ( IS'.iD)

i: linn. ;i:i!l, 10 N. V. Sn|i|., :>'*:<.

(kk) I'Krillliis. A li|:jrk-lliilll «lll>

fiiiN to warn an a|>|>r('iitirc' liftr.'n viar-t

III'!, of tlh' dan '.'11 ari^iii'/ fiom licipiii;;

fi'-li coal on tilt' finniro witliont t'lt;

[ri'ianlioii of takiiiL,' nii'a-iiii's to |iic'-

Milt llif };as(>s tlu'ri'liy jioncr.it.'d from
fiM[iinu' into till- Ik'IIowh. is liililr fur

iiijurii's to liiin from tin- lair-'liiii,' of tlir

l"lhiv\s I'V sueli ;!as. Hiisi it V. U illi'uitf!

ilM'2i r.'i Mo. .\i.|>.
l.i.

illi Ih/hnntiialili /hiiila.—.\ roiiiiilaint

i' iiiil d<'iiiiii ralilu whicli alli';;(s that the

iini'lnycr, kno«iii<i tliat the clothiti;; "f

a yniiiij; and iiU'.\|>i'ri<'iiri il boy liad lii?-

coiiK^ ialuratcd with daiiirrroiis and in-

Ikiniiiialile oils and j.ms(> In tlie loiii^c of

hi.f t'lnitloynicnt, ordcrt-d liini tt> warm
hiiii-i'lf lit a hot. stove, not only witlamt
iii>lrii('li(ins as to tlio lia/aid aii~inf;

tlnri'frnni, lint with an a-siirancc tliaf

Ills tiotlirs wrro no nioip lialdc while in

th.it coiiililiiii to taUi' lire than if wi-t

Willi water, ihfi result heiiij.' that the
Iniy's clotliinj.' i^'iiiled. and he was ImhiuiI

to .1. nil. ll«//i/rc V. tiliiiiiliird Oil Co.
(I.sli.-,

I
(iO 1-Vd. -JliO.

it is for tliR niry to s.iT whetlior a
Ikiv fiinrti'<'n years cf a^e who was hiiriit

tn ilcatli. after working' tlirt'<> days, hy
t''*^ i:.*n:liurt of a vat of tiirpent iiie irtlo

wliii 11 it was his duty to iii-ert heated
ipouiis for the purjiose of removing a

ciLitinj of ;.'iiaM', sliiiiild h.ive hii-ii in-

sIiiii'ImI a> III the ten, |i. I.nine at whicU
|r wis s.ifi' III iiiMii the -.{Kion- III thi>

lh|llid. I.llh.li, v. Ci Ill/Ill .-'hlliil'lllil I'u.

I IMMi) '.I .\|i|.. l)iv. 11.1, II N. \. .siiin>.

I linn ' /'oiM.iH/i/v I'lyi':!-. It ha- 1 n

held lli.il a il'iimi rer wa- [in |"il.\ -iis-

t.iiiu'l lo a ;|"l.ijnl whieli alh^id silh-

slaiiii.ili\ Ihat the plaintlll. a \oiitli

111.11 lirli \ell^ old. hiol Keen I ikill .IW.IV

til 111 the dillirs which he V'.i, hind to

I'l'ii nil. aii'l i> tii|ioi.iril\ {>iii lo \toik in

I'l.iiiM;,' eoh.iicl |ia|.i r -iliir.ile.l vi'j
|iii-on into a ho\ lu'ind with -team;
111, It II, e v.i|>oi i/al Ion of the |>>ii-on re-

slllliii;: fiilii the he it e.iii < i| It to he

ali~orlied into the ]ilainlill'- -\-liiii to

his iniiii\ ; that siieli sle.iniiii;; of the

|i.i|Mr wa- not ii«iial in the iletnid.inl'.s

e.lahli-lilneMl : th,it the defendant knew.
or oiie||| til have known, the eileil whiili

the |)iiieess wi iild liase n|>on the [ktsom
<Mii|'hyiil in llie wink: and tli.it the de-

fen hint failed loen,, ihi' {il.iinlill' iM.''.ieo

of the |nii-onons naliiie of ^..liil work, or
of the I'lleel of s^id en,|iioy r eiil . The

;;iiiiilids of till- riiliiiy Here th.it it wa.s

not allri;ed that the |ia|ior liore the ap-

|H'.iraiiee of liein;; |ioisoned, or that il

w,is of a kind in the nianiif,H I iire of

wliieli poi-oii ii, I'oninionly ii^ed, or that
the defeielant had ni'jieetisl to .snlnnil it

to pio|M'r e.Naniinal loll. So far as a|>-

]ieared, the pl.iintill"s means of drter-

niiiiin;,' whether the paper was poisoned
were as i,'o<xl as the defeinl. Hit's. If it

were not so, the I'oniplaint slionid have
slated the faels which iii.ide the dill'iT-

enci'. '<'A "/'(.' V. \iiliiiiiiil l-'iilihini Jinx

d- I'liiiir )'ii. (IS!).-)| i;i) Conn. .'is. Xl
.\tl. .'iST. It semis scarcely po-^lhle to

suppose that any court which has dis-

carded the old doctrines of technical

pleadiiij; would reach a similar conclu-

sion under similar circnni^tain-es; hut
the deci-ion. even when coii.-idered with
reterence to tho-e docliines, sceni^ to

the pr lit wriler to he of ve. ,• donhtfill

correeliie-s. 'I'lie esse), iai ellii't of the

coiiiphiint. it is suhmitied, is that the

defendant knew, or on;.'li* to have known,
that he was diri'diiiL.' the plaintiir to do
work wliiih involved a latent d.in;;er of

wliieh he hid neither actual nor con-

-11 11' live notice. Tli.it allii.Mti"ns whii'li

fairly comcy this ineanin:,' siMte a ;;ood

caii-e of .let ion is indi-piitahle.

(iinl A'-liiiit of I II rliirilii. The f.ict

that the rollers used for tinishin^r paper
in a p;ipi'r nitll ;_'cliet;t!e a -il-'M;^ etll-

rent of electricity as they revolve, and
that this ciiireiit tends to draw f:a''-
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sflif accoriliiiitly.' 'I'lii-* coiicciitiiui Iins Ih'i ii ftiilliiT rlalMUMi

folluwiii;,' j)u.->ii^o ol' a jiid^nii lit ill uliirli till' sii|.rfiiic ciiiiri i

chu^clt:* wii.s di:^i'ii8<<in^ tlic liiilit. of a Imv t\\« l\r _\t;irs ut' a

cover tor injuries eaii-<ii hv cuiiiacf willi an iinuiiarilccl p-ar

'"In (ictiiTiiiiiiiiiir till' nia^lrr's tiiily in r-iirli a i'a«o flic in

Wliat in-inii'iinn cji.i- ilir »(f\ant a|i|Mitr t'l ihimI < Is il,( r

to Ix'lii'vc liiin ifjincuaiit. of iiiiMliiii': v.iiicli, tup liis jn-oiei

oujlit. I'l kiRiw, or in<'a|alil<* of apiuriMai ini' tin- ri-k-t from

We- aroiiinl liiiii ( 111 llic ali-el|i'e of aii'.lliili;; tj> show llic (

tlie iii;i>i( r lias a rii;lii |o a—•nine llial lie ki;o'\ - tlio-e f.ii'ts of

PxiMi'ii iietr wilJi w III ell oiilinai'v |per.,(iiis of lijs iip. II 111! a|i|H a)

familiar. !ii liiriiiL"' a lioy twiUe years of ji;^(> aivl aiip.ii

avoraue intelliyeiiee, an empIo;,er is not, ealie<| n|>< n lo tell 1

mont* of pnpcr stroii^'Iy lowind-t Hip lliffni-l lluit llii' ilcfin.I.iiil -i c-

roller-', :oiil (liiM (nil.iiii;'T« flic iiniis i.f i it \w< l-i.lli tr-lilii'i| lliiit tlir

a [H r-i'ii ivlio iiiiy lii' linMiiiir -iicli fiMj;- iii'Mcn liiiii to '^n linivii iiitn il:

niflil< in till" tiriiiily of tlir mllrr-i. imii- ;iiiv piii|Mi^c. 'llic ot liir <v iilri

not ill' <lii'l:ii( (1, lis II iiiiitliT of l.nv. to lli.it tlic iiiiiii' W1I-. :i ili.ni^i'iuii

be within tlic (oiiipirlirti^icni of :i Imv woik in. fioni Hii' fiirt I li.tt hi.

(ifti'iii veins old. ll'//je(i<i v. Oir eii:i>t.i?il ly ','eiii',' on in it. iiiic

(llHIll) ')7 .\|)|i. Div. i:lli. lii V. \. enll«ec|llenee of -i|r|i lilil-lili;

Siipp. I'.i.'i (pliiintilf was ^ii.lilenly 1i.o.m.|i tlu- oie loi.l leek in tin

jorkeil roiinil liy tlir- netioii of tlie eiir- -iile- of the mini' »o tliiit tlieif

rotit lis lie was liackiiij; out willi an '.'it finni tlie l'al'ii:'_' of s!iel

arnifnl of paper). i."l<. 'Ilie nnirt -.li.l tliit. npi

(OOI tlf:! Iill'liin of )llilir.1. A lioy of lie. lie. the Ip.le^lillll >lliiUlil '

nineteen nl'o lias usually iH'cn en^'.iL'e'l -ii''i;ii!li I to tlio imv. w li

in oilier wink, iiinl is a^-i^'in'il to tlic plaii.ii'V wm-. of siiiiieieiit a'.:

essentially liayirdoiis iliity of mo. in;; peiienec. or li ;il snliii''e'it in

•ars nloii'.; a ilesocndin;; traniway finm i'li'in ttie captain or pii 1m'--

a coal mine to a place wlicic tlic c.irs any I'Mni- -.u'licc. to ei.aipr-

are emptied liy macliineiy. slioiitd lip dani'is inejileiit to umk in ll

warned of the eirs liecominij iincin- tl'!" Ho/ /, o;i sli'in.- jii M

troll. ililo from tlie sleipne-s of I lie r/oo</ii7/ ( 1SS4 1 MT Ma-s. 'J I

;;r.ides. \hti„ii„n C. CikiI A (''>': <'„. l!ep. :(l)4. it was iii-.'il t!i:n

V. I'ill^ (ls;i-Ji II-! Ala. 'I^'). l:! So. l:!."i till' v.as iiieler aue and iiie\

(complaint alle-^in;; tliat servant liad aii.l llrit the lieli.ivior of .1 I".

been ^tiiiek hy a tipple pole released a Mul rope ua< a liiddi'ii dii-

)iretiiat iirely liy tlie slioek of tlic car was ::> the plaihlili was 'ner ! i- '

lield lo --li'UV L'ood c.illse of netioni. ol.l, liiel li\e.l 011 tin- se-iii

In .Iniiif V. I'liil-rlli-r Mill. I'll. (
ISSIil life. I'ad been to sea t' .e U'l

lili W 1-^. I'lN. ."i7 .\!ii. H.'p. 2li!>, -JH N. W. l-.ad bieii on tliis In.it fnin- mi

2(l7, the evideiiee showed that the plain- ' tiiia- uliieh it look his hiuih' 1

tiir WIS less than liflcen years ohl when familiir with the duties on 1

he eiit'red into the einployment of the to ^'el pi.niioted. tile com I 1

defend. lilt, .Tnd that up to tlic <Iatc of taking' these lai'Isin eoniiieli.i

bis injiiiy be bad been en;.'au'ed above iiatinc of the eniployiiieiit wli

"roiinil at work wliicli was apparently ai-eepted. the ma-ter had a li

not hazardous. There was no evidi-n ome that the plaint ill' kii'v

that he ever before wcrketl under frroiind handle a line, .ind to order liii

in a mine, or that lie was at all familiir uilhuit speei.il warning' or in-

witli the danecra of such en-.plovmeiit. and that 11 verdict for the ileli

Tiiat the wi'ik under ^'loiiiid was not. ri^lilly bci'n dirrrtrd.

considered proper work for a boy of bis ' Killii V. Itnihrr .\xiilitiU V

nge to perform was a fair inference from !I3 Ky. :W.i, ?l) S. W. 271.
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if lie liulili liii liMiiil ill ii;'i\ i. will Ir .iiiriifil, or sfriko- if witli ii A\nr\>

iii-inmi< 111, il will U- ciif, or thrusts it 1« mmi n tlic t<i-tli oi' rt-VMlvin;:

•ulm l- III till' i;iariii;^ i»t a null, it \mIi 1k' <i a-l.ci|. I i-<iiM iiilaiii

iUliI lliri>lH;li I hil. as Will as III latrr liir, ««• .-irc ill akiiii

!i-cr\iitii'ns ami I'.-ipiiiiin uN witli inawrlal .siili-i^iiici s. niid fViM'V

>l' unli iiarv lariil; h-^ ari|iiiri-- l.ii>v. an rarlv airt' "t

liiiniliar laii.-' wiiii-li

iiur -I'ti-i'.-.

t...i i||(|< 1:1. il." t<

Manil'. -;ly. 1,

li" ••( Hill -I

•!• lil'Mll-. I.rs nil •iif iii;c|lll"ll llll-'ill^ll
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1 ITal s« i'\ Ire I.I -••iMlli^;' ll:c> lil'ilnili' ijllcs

.. llii' •xlfiit iii llii' ti-p'-rlivf ]i:.iuni'i' t>!

riialiirl.- ai.'l iii.'ii-.-. ill iliMw iir.' in 1' I'l-iirrs truiii lla' I'-' iiii.Mn .

I".-' ;i''i' (i| oiniiiiin as in il,r Mh'ii-, ti-

ill lie ii.s^iiii; .1 I. W ll.ll I 111'

•n H's i>! inallrr ami ! .:" i" ii

iiinlanilv i|i'itiiMisti;,:i li ]•' ll

IC llMiMl I'.II 111 |i|l\ .-lr:il law.H

I'lllil'' .SCl'I lull.

Il- " '1
,

ir la- '.. I'ili'il in ll.i imti' to tin' iiri--

n rii'.inl l.n mam' iiriiiiis ul' I'a.is, i-nnclii-iuiis liavo

Ih'.-ii ari'iviil at wlii'-li an' ci l.i'i- t!.:'lv

.( llill- r.

run' r.nlii';i'i-v, ni' arr mily sih

|i\ a 'iiiiiL;' fii certain iiiinulo ililiVi-i.n

tiiiiiti'i' I'ai'ti.'i'.s a siuiiiiicaiic v. liicli .-i . ni^ Lo be rii^nly il

;i!t,' III thi'ir artii.il iiiinnriaii'i .

i.-^ii,,|i,iriioa-
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'
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(inli'i- liiiii 1 I >'

'

liiii; nr ii'-i i"' i
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271.

oil

401. GeneraHy.— Tlic n-jiiui-i ci utain a \tvjf niiiiilKf of ca-is o\-

lilii'-'iliL'' till' laii'alinn of a |)rihri|i'i' wliidi may 1k> toi'imilali- I

llai.s: A .-iT\aii' will lii^ aliiriui'ii ur ilinii il to lir rliarucalili- \'. itii

i;iif>v.!rili.'i' ot' a uiv !i r iicn.l'.iiii:'' a- It IS I'l .iM.ic! . li liiat, a I'lM- 'ii.l-

Illy (,li-i ;-,^iiii iH'i'Miii iiiis-i'-iiu' Lis h.i'iiiMi aiii| iii- aiiri'il i;ijiai'iiy t'nr

111— r\ .1! ii'ii winilij or wniilil nut, lia\c a-rr!ain< 1 ilii' ii\i-:i nci' ul tliat

if ill'- iiii'.ins nr ii'iji .ri nnii ii-;! of

kii'iw !• '!'_(• wliicli \',(M'c ii\'ail:il'!i' I'lMni • t':r inin;-.' in -ai: was rrc ivi'd

rirl:. if lie liail iiiailo a jmhih r n-'

liv liini.' Tl C SI 'I I IK' (1 I'lfi'cC 111 I. his |irilli'lliir Will 111' iil-i'll--('il 111

111-,
(.li Mni; jJC'i'tlDlls

If I is aiiv i.'viiliiicp ii'iln-' fo A\riw tliaf. tlu* sorvant haii ;ui op-

V. Mir--l,'n'l^' W<i<,lrii Cn. llis PVi'IV'l:lV ll-r Iif tlio niilll

IViii, i,-,i M;|.^. 1.-,:... i; [„ i;. .\. i:t :ll;i I lint I'.lil II

pu-
ll . I'urlr

S. K. S2!l. Sci> § :J!MI, note 1, suii'l. (I:i. v. Ihi,.;il„il rf ,v/. ./. /,". f„. (ISTtl) 71
.^liyij'l. Mil. i;il. 77, .Iii .\mi. 1;.|i. i.-.i. A

• krii'wlrd^rfi niav \to iiiforinl fi om ai:t 'ii--H!iu'

o!ii.i.iii:iiiiic.s of olili'

^ nil li-lil wllirll ll:lllll;illy

tll;lt kl'iiul- llli«i' fmill 111,' CMiii|ni.t of llll' l.u-

filiri' in till' I'xi'i'risi' of ()iiliii;\iy r,iri.." :iiiil tliii-<» ri-Us uliii li I lie oxfri'iso of his
iliil:}i, !(,, II V. Illiiujis C. I!. I'll. ilsTII n|iiiiir1 Hiiii ill of iii-]ircliiin viliili' !,'iviii^

."!l lirv.i. (il'): 11 I ?/.v V. S'lnliii'iti'i. I'. I!, iliii'ji'ul filli'iil inn In such si'ivici' aoiilij

i \
. I;./.'. I',, iissi) ,-)ii i,M\ 1. .-,.'11. :i .\. t,,,,,- ill-.. :...., 1 I.I 1,1111, /;iii7i, ,t- o.

W, r;i;|. 0|i|cirtunity of kiiOAlnl;,'!' "f N. »'. A'. Co. v. Wilsh (lSi»7) 17 InJ.
a ilflrct is li_Mlly ei|'iiiv:ilc:it tii kimwl- App. .Mi.'i. 17 N'. K. l«'i.

il;,'e, nluiievei- an oiilinarilv observant A iiia.-tfi- liai* the rij-'ht to rest on tlifl

iHii^
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jwtrtiinitv of ii-cTiiiiiiiiii: flic <-xi-ti ni'f ><( tlic ri-!< In i|n( ilion,

ph'M r i» I'lilirliil III liiiw ihr jiir.v in-ii ii. inl in t|i<> il'i ri iIkii

nut liiixiiifi an u|i|poiiiiiiii V in kiinu nl' u ri'k i« |in-iiiic ! |.

I.I it.^

'I If ri«k-* to uliii-li the ili.i'irim -i iII-imi--. i| in tin- ('nllu', Ihl' -

arc |Hculi;ir'_v. il' u>>l •Xrlii-iv .1 v, ali|ili.Ml.l'-, iiit t|i,i-c |i.!..ii:

the cIji^.ih iji-i-iiali >\ \>y llic ti-rni ".i|i\ i.u-," i.r nno nt' ilic nil

till t.« wliii'li air w-' <l t-i fvph--* (lie ii!i;i ili:il llii ir <'\i>tiii,-,. jm
aclcr wen- ;i-.-i iiiiiiialilr. \\iiliiiul aiiv .-|hiial tNaiiiiiiiiiinii. li-,

cjiiiarilv iiii.H!-MiL jhi>.>i. ujio ih.hIi- a |iin|,«r n-i- ot' |ii- -i^

otii.'r scii-i s.-''

If i- iiLiiiitV-t lliat. in in.iiiy ii-fatuiH, facf-t wliicli ti n.l t

'liat a Mi\aiil liad imaiw up iiii|iiiriiinitic- (if a<i'irl:iiiiliii; ili^

iMi'o of ccMai.i ^ii'iiiTal ciinilil Ln- mav, liy cliaiiiiiiiir flu- L.jiiil

point, bo vicwi'il iw (n i.jiii.T wliidi iinii.Miis liiat lio Iiail, in tin.

piMJnliilit.v tliiit nny ^civiiTit will knoiv wif tlicriM.f, ho riiMint ilnrr ;imi
uliiil is ;ri'iu'i.ill_v III lie "(•ell by jii-t mm Ih'.t fii.iii «ii<'li Il'i hit m- \

iili-i'ivaliori, or liy iiifciiiMti.Mi frmii kiim' I. .I.;i'. Iml lii-. ri'.'lils nrr i.

tliiw ulio lirr on 111!' split uiiikiiit; with triiiiMi,! tlii- mimm' :u it li j ,

liiiii. iMi.I Willi ni.iy fMiily l.c <\|..iIim1 (11 kii'iw Ir.l,'.' he mi^'lil .tm mim
ilii lli.il ilaly. It'tllr,^!,,! V. i'lii.,rii, if tin- h-jmhimI,!,. |.\,"i,l«r i,- ! i. i ,,

II. r. I!. Co. (ISM I ,-,:! Mi,-:,. 1:J.-,. IH N. ,S7. I.',;in. /7. S. ,( 11. If.
,:,'\

\V. ."si. ••'I'lii' iiiMlU liilirir to liiilil tllr (ISST) .17 Kiiti, 701. lli ;'.( Ill
mastrr lialilc wliin tli.. il. f, it ; i„ ||i,. •'Ij,,. |i.i-iiivi- ii-|il,t ol liiis
iiiiii'liiiiiTy arc furfntly olMi,iin to any- tinii is iviiniilirH^I |,y «ihli |i.i«-

onr. nil. I tlii' siiMiiit ims li.i.l tin. tiii'ic Ilii- fi.llnu in;;: "'lli',. ,l,ilv t,.

mill o|.|i.iiiiinity to ooii-i.liT iii.l a|i|ire- and tiiaki' tiirii'i-lf ar.|ii;tlMl. .

I'iiiti' till- e\tiiit of till- ri-k " 1/...,;. v. tin- oliviims ilaii;.'.rs to «hi.li
N/. /.',»/.» 11 i;r .l/i/( f'l). llS!i:i) .-,.-) Mo. |il.,yiiMiit ex|i..-.| liiiii wa-
App. V.H. It is till. .Inly of a s,.|\,iiit li. I'.Msinl. Tlif oppurtiiiiiiy t.i

to iiiipii.ve pvi'iy opp.ii i unity fiiriii,|„'.l iiii.l ar.piiio a knowl. .I;.-,, of t;„
by his rmployiT to !iiin nimiit liix ..'..is lia.l l.ivn on j.ivi i| iTv liim fi

ilnlirs aii.l tlii'ir ari'iiiii|.aii.\ ill',' iliii^iis. ila\s. I'h.I.t siicl'i oiiiMiir.liri.
Il.inniniii V. Mirl,i,i,iii <: l{. <>,. (ls,:!| fiii'r 1,.._mI pr.simiption is tliit

'!
-^.'.i'''"

~"^''' *^ '^"'- ''"'!'• •'"'" '" •^'' '"l|'l<'*<'il llic lippoitiiiilly |„ I

^^- "''"• ami ilisi.liar;:iil the iliitv tiiw.ir.I,
'SI. l.oiit^ it S. f. /.'. r.i. V. V,i,l.-rr nml liis (-iiiplovir «lii.'-li his «ri-

(l>s:!> 41 Ark. .".12 (railuny lilmior qiiii, ,| of him,''' llonil v. Ihi, ru
nail his 1(.(T rMiiL'lit in a calllr truaiil, I'll Pa. 4S1. 3,-, Atl. -JJi.
while siltiii;,' on llir si.|i< of a r.iri. Tlu' m^Mlivc siL.'iiilii"i."'i. of th,

Iti a CISC wlirro a r.iilivay si.|\aiii was nitinn is imliiatii] l.y tli.' riiliiu'
injiirnl l.y a h.w iiMTlirail l.ri.|..,'r. it wa* is not crmr. in a r"i-i> ivIi.ti. a
hi'M il.al till' ihiriiil lilt h 1.1 r.n caiisp to man wan injiucl liv tl... w.int of
"'iiii|il.iin of the f.illiirtiii^' iiistni..i:.)ns: bftwiTn tin. rii.N i;'f ti.'s. to v. ''a

I I )
'I'liat if till' s<.r\aiit kni'iv or lia'l op- qui -tnl iii-trii.'liim (lit a -• n

fiiiiliiiiiiy to inform liinisilf of the ron- prrs'imcil to know of ^iicli li i.

ililinn of the bri.li.'o and of th.. iiosilion li.n' an 0|ip.ii timily to ol-. ri.

.

of till, brai-is nial llioir proximity t.i the ItnrJ,- rf ]/, /,'. fVi. V. Ma.irl. / i 1

lop of the eaiin...... In. eouM not i.r. or; .'. (' A. iJ.".. 12 U. S. .\|ip. ."1 I ,

an.I (2) that -if he h.nl a fair opp.inil- llliili. uln.,e tlie court iiiiplia-i,
iiity for ao.piirin..' a knovi h .|.,'e of the fact that tlie servant is niHii.
coTiilition Ol tli.^ hri.l^'e ami in rlanL^T notice onlv of such "ohvion-' .!.

!

while passing tlirri'iimler. if there \. a he hail an 'i|iportMiii',v of ol.^.n
nny. but i^jnoreil such kn.mliibjie or op- llie ooiirsc of the pcVforiiiame
portiinity, and neglected to avail him- dutiea.
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1 40JJ iMi'iiKi) uMiuM ix.i; 01 I i-K. Km:

I.: llii «'!ii|>l'>,Mii' II'. iX'ijiiiri',1 iliMi •iml'iiiMii.'ii '-l" -[nv;:il kn'>\vlr.l2i»

;iii,| iii.tiiii.Ui, iMiiitil mill I'tiv -ii'iil. wliii'l, ll"' !ir.' ii--:iiim- '• !»• tin-

r.- nil «it'<-;i"'i-i< in'i- ill iiiin uIm ii lin'" <'(' ""I'l.- S. i- -nl.: ii'- It. *<//.'ri.

S,,iii< liliir^ il !-> l">l very n\*y ti» ll-<-..|-I:iiii. I' ilif w •! llii:_'- "I il.f

.,l)iiii"ii-. wlii.-li (.1' tli.-i- iili.'rniii'v.' (•..iiri,pti,.ii- it \v:i- int. 11. 1. •! !'•

•.lvii|i..n il* tlir' r;illMiiiiIf «>l" t.iic .I.Ti-;.,li. 1 11, !<<•'!. it .1 . Ill, -Ml.' in

-ii\ t!';ii ilic |in--itiiliiy lit' I'.iii-iili'i'iii;,' '\ i'l' n •• ••(' 'I'i- -"'' innlrr Iwn

,i-|M,i. hilt nut l.<<'ii liilly ii|i|'nl,. 1 ,|. .1. nr u\ M iv.'k
. n.,f n'liinii-

i, i',,,l ill |iiii'liniliir iM-.-. 1 V -..inr "f ll HUM-. ( >vv 111- iM llic III 1^

'aiiitv rnni'tiilni .1
'v.

iili-Miriiy .it' hi! ii:i-<'. Mm! I'v •I,.- rniliiivuf

iii.L'i -I to jipitrfi'iii:!' "!• 1<> i>c;ir in min ! tli<' iln'.il Ic -iTiiitiiMH'-"' ! -ni'li

niiliiH'c. it '\* ..|i. n a tiiiittiT i.f ill ' iiliy t'> il. U'rininc il..- iMiiL'ory

I., wlili'ii a vriviii ill' -i-i'-n IhImiii;-. 'I'lii- .litr<-iilty tin- •, v\u-v liii- .11-

.!i;iM.r.il ti) -iirniiiiiiit. to i'i<- Ii -1 "f lii.- aliiliiy. tlii.ii-!i. l<- t< ar-. imt

..iili cut in- sih'cc.--'.

402. No opportunitiei of obtaittinj; knowledge before the time of the

accident.— in any ca-i- ulii.'li iiivnlvr- ili" mih -lii.n \vli< 'In i- the -rrv-

!iii! Iiail an <i|.|M,rlimily of a.-i-i rh. inin- tin- i\i-'<n''i- of c|:ili:;i-n'n 11-

(liiii 11-. it U iic<'(--Mi'y to (Ictcniiinc, in iIk* lii-i jl h''', wIiciIiit lie liii'l

ivir. at any lime prior to tl: n jmn'liin' \\li« n iln' H' i'l'ii' 1 nirrl.

Iciii in -iifli n «itii;iti..n wiili iv-;iii't to iIiom' .niHlitioti-' tli.:t. •^niiim-"-

itiL' tin- cin'iiin-tan.TS t^. liavr U 1 n f:i\ni'alil<-. !ii' iiiiL'^lit |.'i--il.ly have

(li \.-n-,l ilic jicril to wliicli ln' wa- ^nlijc'tnl I'y ll:- ir ••Ni-f.'ii''c. If

the iviili'iico i* fairly s\i-i-i']iiilil.' of ilir • -ini.'iii'ii iliat \\<- li,i'l ihmt

1,(111 in -^lU'li a siliiation, lli<' iii.i-'' r"- n-]i..n-iliilii..- i- i-ial.li-liiil in

if (Ii'umkI- iii«in tlii- clciii'-ni. .iinl tlio plainiiiT - . iiilili.l txi
far as it d''!" kI- iipi

-liall lie (li'iii. .11-1 rai'il liiat he ontrlit t.

f ilic ilaii^fr at., or jn>I lioloiv. ilic r:i"ini'iil \^

nciA'T iinU'r

tllC I

iiki'ii iii>-

• \\a> in-

(ni rtiihiini triirl.H.—\ t.«ili'I:ii

Mtii a liiilc in an iiii-ii I.111-.1

Um.iuI.'.I-

I. I

,f til,. (ilaii.lilT. .1 111 iK,

,l..lii-llili ! 111,,,! II l.lx lit ll\
1

ll\ imllii IiimI

it 111' ilivl IITil. i\^ a III itiii 111 iin 'iiii-lai:i hll ll ».l- 111 .aiv to

ia\r Kt.i'wii 11 t III. ,li-li i,y -|„ it Wll- llrM

liol".

k.'.l ilitntofciit' i

iif in ili'pili. il ll' 111 I'l;'- r.l-i ' ii.ii hi- W.I- iii'i . in a ii.aiirr

lIli' i^Wl' I'll van
II aniitiiir |',ni "I 1

iliicli v.a- -.11. 1 'i' '. :

,1 l;l (. i„,,|l .1 10 I lUi if till' ilaii-

ll, ,| In a -lui I 111 ir" furnii'i 1 l.v

;'ii(l tc-liii.i III' iiail iii'MT \ialUi I il" u' .^ ilii' *

llii. paitiriilar Irirk liifim

/ . /.'. I'll. V. II K/ji' r I

(,;./,. r. ,1-

IS'.itl. -J-J ll'X. i

iri, I. .Ill ill

|,-cliM' I'll^ilh

.1 i;ii till' tiai'k

(,//„

iii|ii-. ri 'III It V.

.7. />. .f /'. A". 'V. (iss.-,) 18

\1.|.. Iti, -.1 S. W. Ii'i'.l.

A 'inil;( ii'.iii U|iiiii oiilriiiii.' '!»' i'iii|

III. .\i.i

I..V (1. il„ r„ihi

*>; a raiiway rmiiiiMi V is 11. a I'liai^ri-alili' Iriir!.-. \ link.man is nut. a-i a mat

wall iinticf of llic risl< of a Iml.' .> iiirln-^ '1 r 1)1 iau-. rli.ir;.'i'al.li. witli nniifc f>f lln'

• il 1..1. till' li s.i.i li,r.. M-i; ni t" ;r ht.i't villi ai;

.1 /'. A', ru. T. I'lirr (ISnt) : T.'.x. Civ.

.\n s. w. SCI.

Iii-ail !ni.!'_'i' wliirli i- -u !.i'>' a, imt to

idiiiit lit till' |ia~<i'_'i' 111 .1 jui'-iin st.inil

Oii the rMoiuid tliat the con.stnictivt ing ii|iii^lit on tlii' i»\, uf anil
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402a. Sufficiency or insufficiency of opportunities actually ob

before the accident.— Sii]i])n>iii<;- tlic cviil" ticc to lie ol' sudi a

tli.-il a jiii'v wmilii not, Ix' jii^t.ilicil in liiidiiii;' t.lial l.hc servant, 1

0|iiiniiiiiiily \vliatcv<-r to (lisco\or tlio clanuii'U- (indilions. t.h

slaui' ill tlic iiiv'-i iu.ition is to i]«'lci'niin(> win't.iicr tlm ojtpoi'ti

wliicli if, is aii]iar«iii tliat Ijf had were snll'ciont to rfiiclcr a \nv

lii- iiaiiiral and acipiiix'd caiiacity lor oiiHM'valinTi cliai:^!-;!!!!!-

wliiih i-i lint ^.ni.irilril liy t.'lll ;ili'-* or t iro <if the rlniiscr OMii^nl Ijy a n1

i.iImv -ijiiMU, ulicH' 111' U 11)1 III- liist iii:ir t!ir tincU. wlinr iImti' i^

tii|i. I'll:;/' mill \. \ . t YnitCd- II. 1o -l'.v,v lint liU ilul i-s li,i,|. :il n

/.". /,•, Co. {]SW) .'iT Aiiji. Div. 127, .>.") |.iioi' to lii^ 1.1 iii^' slruik liy it.
'

N. ^. Siipt). IIJI. liiiii into ;i pn-i; inn to liiivi' nl-'';

ll;i' l',i-l tliMt iillpT miluiiy ci>iii|i:iiiips |i.~ili(i|i of llic stiiu'tiiic with !

Irn iii.iin: li'inl ^iiiiic of tlii'ir ovfrhr.iil In Ilic tr:!''l;. ///i/m,i\' ,( SI. I.. I!

Ill ,],.., V,, Inu IIS tn 111' i!Mn'_;rriilU ii lint 11 /n(/<'ll (IS.Sil) );» 111. Apii. 111'.

sii,.:i>?jt to rliiii iir ;i in .ikctiia M with no- Iv. iilini'i' :is to tlic cnii-t rin-

til- 'l,:it tliiii' i-i siii-li a liriil;;!' no !iis rlinli'soii ilcfcmlioil's rnail nii nl

o» : liii'v li'iilsiillr. .V. .1. ,f- ('. /,'. Co. iiijnri'il servant \va ^ iMiiplny I

V. Wr'ujiit ilsS.Si ll.'i lii.l. n7S, 10 N'. E. liiakiMiiaii prior to tlir Mcri.lcnt

l-t,"i. [irti ! f as slinwinj; lii-i kiinvi li'M.',-

(ii Itli^l i iirlionx hf-i'iih- rnihiivi i!:iiiLri-ini!.s prnsiiiiily of tlic rlr

/I'/i/ v.- - .\ luak^'iiian iiiakiiijr liis lirst tlic trark. I'lit cviili'iiri' as tn i

tiin I MT ilii' r 1 is not lininiil. a-< mat- slriirlinri of slock plnitrs on
ti'i- ni Ian. tn kiiou' tlio ilair."T I'.i'isnl railways on xvliii'li lir' 1m. I

liy -' iiii-l :iiis iii-ar 'lie triir':. wliich is itii'ninpi't I'lif . wlvro it is tint

ail' li'U- .111.1 i'\ci'ptioiiat. t<iii,ili, II V. Iliat Iii' 1. nl wnrki'.l on llial ]Kiit

/;n-/..» if .1, /.. Co. (l,s>iS) 117 .M.ls.^. M'ihvays wlii'ii- stii'li stn-'k i'!)iit.

4SI. IS N. I-:. _'i;'.l (sii- ftntlliT, as to ciirt,,,!. A, ;.,v v. Cliinmn <;. \\\

thi- I'l-i'. § liU. i.ifiti). ilsii'M III) Inwa. .12. SI N. W. I'

.\ !iiMki'ii!:'a \\]<it WIS not fainili.ir al.-n § Iill. imli' .">, iufia.

with 1 1
.' - in mini iiii :-. and liail liaM no (Ml Hnih^nii itr.i: •i,:kI ,i,i:

oppni I iiiiiiy tn iiiaki' liiiiisi'lf familiar (! ml inn n/.-- In 11'.'/.,' r„ ,/ \. (

will, ilicm'. '.v -, liii'l II. I In III. I'll iv_'i'- if .\ . ir. /.'.Co. (1S7SI It \\ i-.

iiM.' \v'lli i.li..' <f till' ri~k .if l.i'iiil? iii-i ni'i' of cviilcnco ll.at lli" v

sini.k i.y a |i -h I'hiitr ailjniiiiii;.' a put I1...I rviT lii'fnri. l.r, a in r]- ._,

of lli.' II .ill 11... k i.iil-i.ii' lli(. iliii ml- I'll' \',liii'Ii itiiiinl lilni wi- .mp
aiil'^ \.;r.U. .\ i!i-l in.'! imi was t iki'n as a 'jrnni!,! I'ni' inlVi liii.^' want
lilt V. 1111 sii.'li a -I inc. nil. ami -iinilar ]iiii t iii.i.y In l.ini i|< ili'fi.els.

si 111'' .': .'s 111 ar sill,. 1 1 ,1. k .. l-'.-r . I;.' lai li i- :nr 1 li,' j':r\ !n il. t.'iiiiiiio '..

tcr Kiiil. trairiii.'n ai'.- I..11111I In lixil; . r.iilini.l s.\ il I'liiia 11 !;• ',., .

out. a- liny 11.' u-'ialy i|.,,.,....y In L'.iili \' nf II ,:jli..;i..a'i' in 111. t I;;......!;,

till' ('..|;.iur! i.f ill.' I'll .11. -. n! a rail- I , i.'phi.ni' p..li'- iipnn cnal cai-p,
\va\' I'l.i.ip.ii.'

. I'mljis \. r ,,',,., o ,( ir. i.cM.nil .ln' lii'ck of llii' oar. a.i.l t

.l/.'/.V C„. ilsni.i, I'.'j Mi,.;, 171, SI N. I'v'ii'iit. wlii'i'.. lli,. cars airi'r.l

V. li'l.sl N. \V. Cii. vaiil afliT il.iik ami si !y I., 1

111 till' at. -I 111'., iif I'vi.liacc sknui.i;; v\as in jiiiiil. ami I'c x\,i~ ii pp
lial 111' iia.j iMT s'Aili'!i..| a cir na tlic 'm tli.ni u inn the fnri 111,111 im
track in ipii -ti.ai. m In;. I si.ir,.' nlhcr lli.'iii. an.l .liiriii',' tliat tiinc lie v

rcasiin tn .1 ppi e'lemlinu' llic spi I'i.il ii-,lc ;.'a'ji,l in Mnekii'',' tlic wlicels i.f I

fii.m wni.'i ll'i iniiiiy I'csiilieil, il will jniiiii,'.; oar. f.'. in </.' v. C/k/ /,' Ms
not l.e liel I. as a .nil'ter of law. tliat a i . I . .\. .".71. ."ill I". S. .\pp. ."iii'.,

>

swii. 'Iiiii, 111 was diaii^.'al.le Willi iiiiliec of liOS. S.'c alsn f,,ii,lim V. )/:,v

llic fact liiat a liiiililiiii; occiipie.l I.y a I!. Co. (lSs;!i 7S Mo. 57-4 (S -tU,

eii.~tnieei uas cin.sc In a si,liii,_' c..n-i 1 iie|. 1. iiijrii 1

.

cil snlely fnr I lie piirpnsc of reaeliiii^ it. Till' iiaam'.' of I pliii'j to a \-

f-in-l \. Mirliiiiiiii C. It. Cii. (Istlll S7 a pas-ei;eei Inenim.l i\e uilli a

Miflt .-I.,!!, i!> X. W. S^2. nr.'k" att.ui.u;, lit is i,,,i ,,:;, \:

A jiii.\' is jiistilicil in liii.li'",' that a liral^cman ulio lias, accnr.liii- l" I.

LraUciinin was not oliari,'eaIile «illi no- tcslinionv, sci'ii no loi;oiiinti\e.s
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klinWlCilllC (

iMi'i ri:i) KNOW i.i;i>i i; oc i;i>i\. 1099

f flio-p tMii(litii'n<. 'I'Im' in"-t. iiiii>'>i't.'iiit. of tlic cviilennal

firllH Ills wliii-li (iclci'iniiic iIk' an.-wci- llli- MIIC-I Inn :||-c 1 lioc

i) 'I'lic natural capa. •itv (if till' >crv.ini lor takiiii;' a'l\'.in!a;:i- nl tin-

('li;!iu-('S Id r i)l>s(>rval Mill which [ircMiiii-'l i,iiiiM-.'l\<-: Irihcnl. i.-

fttu ('iii|)lia-i/.('il ii -cr, wlinrc ilii' iiijiircil scrvani, was a iiiiinir.

tii» llvp nr -^iK tiioiitlis (if s.'ni.-i OH v.mis in t !i" f.

fi.ijlit train-, i'\ci|it tl iili lilC !>!- 'III.

;.llV, 111.

' hi'l.' Ill,

,|ill, rv (Ir^iuliciHl :lll:'rli!ili'llt, tin -1 I p.'i.l.il (Ui:. Ill 1 1v. nil

,1^ .'i.i|.|..v,'.l

IT, 111.- \\i'n.

d I'lai !., Iiii.l

.nii'il. :i« a iiiiilli'r m' linv. I" :M'!ii'i"- :i.M'1

, l:>lJr,sl,lll, II. if .S". .1. /.', lO. V. Ill, ..I I..I,

. (I (ISS!)) T.TlVx. -,^1,

ii'l r<i.'/"'.''''' 'I 0)1' niinis

\:\ s. \v. c.J. /..,.' 11

\\ h.H' 111.' N. N , 'I'-

1,'^linioiiv of tlic iilaiiiliir hi mi ai'iiuii

-.nil I
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If, :!,<,,isii V. ./. /,. MntI
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111,11)1 50 A|'ii. Hiv. ."i^, tiT
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"i t

.

1 l,v 111,- full <if a

ii.r,i\,i- Kir 1111 injury r(-.iiliii

lA.iiil ii!|iirc'(

,vl.r,l fiLiM a liin-Ki'l i:-,"I ill mi

!i, st('p[iiiii.' iiitd ail 1111','ii.ir

|.' I! I .llfi'llil.lllf:

ll.'ll (lIM'llil U' il'lll

llil UlH'

1 >lii|i i-. n.

, (,r Mil. .1.

,1 .'rll',-, :,''. I.' Willi

. \ . w i,, I !i.' liail

•il •liiit III. liail woiki'il ill till- mill li.i'l 1." (.pp.'itiinily i.. ,'\iini

I .111 ! .fiu'i' Ihc iiijiirv. am! Ilii'ii iiliain'c 1/., //.,; >. /'

111. I ill 111!' \ ir.'lll V

I,.' 1-1 Ii.'M

if till •1" lliat i r.irtl. Ill lil, .\l p I' -', .\;I..ni,' I ill I'.i'J

I. '11-. mi'l u

ii,.r to 111-11 1

.1 Ur.l in sKi-li .1 mill I"'- 111.

iiv.'ii no iiisliiiriion -il is i _• i I

111 \, i;. II:

inrv. 111 I :li'c(, tiiMi. 11 ilsl.'l's ili
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8tf § :;!i'.», unto 1, siiiira. But in rc^]pf>ct to ailiilts jil.-o it is

iiizcil tliat, in vi.w nt ilic fad tliat -.miic iiicii liavo f;rcatiT [mw
uhsiTvaiJ.'ii iliiiii ntiicrs, and a tiM'iHiutT dc^in' lo invc-itiyatc ai

(i<'i-.-ian(i. kiio\\l((l;;(. (ramiDt Lo iiiijiiucj tn a servant, as a mat
law, (in lli<- iii'iiiuiil llial simjo pd-.-ons liaviiiir tiic sanu' opiiDriii

of (i!isci-\atiiin a.s ii(( liail uonM liavo ascfrlaincd llie fxi,-t.( nir ,

dan^crmis coiidif.iMiis.'

(b) 'J'lio aciiiiircd capacitv of tli<> sonant for takini^ advaui;

ilio cliani'^s for uUm iv;iii"ii wiiirli jii'i'scntod tlicnisolvcs. Jl i-

ims ihaf. in nianv instance.-, a court will ho justified in di'cl:iri!

a nialii-r u( law, that an o.v]K'ricntcd scrv ant liavinjr tlio ohann-
(•i'\ali(in di-clo~cd hy ihc cvidrnoc i>iij:lil tn liavc diso()Vor<'d i\j

pT, altli"n;:h that (l'n(•ln^illn would not ho a iioccssarv ono if h
lio<ii ini'.\|>crioni-i-d in ilio crniduyiii'iit. Cas^-s illusiratin:: siiii:

analo!L;nus to oach of •Iihm- disciis-od in ^jj? ;]',)l .'i'.Mi, siijird. \y

found in various suhdiv isinns of nolo 1 to the fnlldwini;- section.

(c) Tho loni;lli of the iMi-i.MJ during which the chaiioos for oh:

tioii ])r( -lilted iheniclvcs. Sec no.\t i'arai;ra[>h.

(d) 'i lu> miinlier of ocr;i-ions on which thoso ojianco- pre-

thoinseives. 'J'his and tho cleiiioiit las! nieiitinnod must alwin-.

iihvions, ho CMii-iilifcd to,!:< llier. sinco the iiiatorial question to 1

timately decided is roally wIk tlier tiic servant had he<'n so often

]i(i.-ilieii wheix' he jniaiit have oh-ervi-d the (hiuu-er that his faih

i>h-ei\«' it iint.-t ho pronouni'od eulpahle in point of law. rsii:d

courso, the nunihor of ai-iuai chances for ohsorvation will he fin

lia\i' In en ;^i(;ilor when the ]iei'io(l availahlo for ohservation wa- :i

"Ue than i\
'

it was a short one. Ijut nianifostlv there is no i

-ary or iii\ ariahlo relation hetwwn these two cifctiin^taii -es.-

|ir(i|'.'ily hp fniiiKl to h:\\i- Invn oxpiis- liVciTn in a n-p wIhto tlir iiiini

iilily i'jiinr:iiit of llic (|;inL'i'r<iii> coMilition due to liis sli|i|iiii;; an a -li,.i

in viliirli if \\;i-. m\iMLr to the fact tli:if forriii'.l I>y «;itiT Ii'"kiii',' from i!,,-

iron hi-.Il-. - l,i.| \<vrn .liiMTi tlie i.iirlit iiml it w;is shown tli;il ilicri' IiihI I..

Iicforc iiiio the to!., uiul l!i:il nlliiAv'nids ioi> llicic nniil a ftxv .hiys Inf.. if t

tlinc hail lici'n n li. ^ny f;ill of ruin, ci.h'rii. nii.l tlut lie hii.j not I'.n
Th, ,,,,„>< V. /,Vv. I ls.,1,;, -21 C. C. A. -It), iiiu' -\w thm in tlmt ii:irt of ihr
tl f. S .Vi.p. .-,7 1. :.-. l',.,|. ,-,,vj. A hihor- Mil-Hll v. /.,,-„ V. /,>. („. ,|y,,
cr wlio liad liccn .h'_":iL;r.l in cxicin Ml iii^'

a

Iou:i. 72:t. >\T, \. \V. 'M\.
l.anU f..i- .liioiit fi\.' honrs l.i.finc il fell '/.•.•.,„,„„ v, Mi,„ri- llS!)]) flf

on liini u;i» not o!i:irLri>:ili1i> witli knoul- -tin. J7 I'm... ;!iiii (for f^i't-. <,v !

iilfTP of ;i (linu'T.'M- crack in it whirli note 1. snhil. (t) . infni \

.

\v:is not vi-ilih- fifiin flic plicc wlicrr he - \x\ IIiiI.Ihih v. Hi,.,, li'i'i. \\ .

was at uork. Ilh'lnr v. Sitlioniil Citi/ P. /f. Co. (iss:!) .">s Wis. ;!l;t. 17 !

._0 (). If. Co. (ISli.!) 100 Pal. JS^. :!1 I'ac. 17. it was niyiMl that the ooiii'|jlain

' -"• diiinmal.lc f..i' the rpason that, ;

(k) Fnrmnlinn nf ice.—A lirakpinan's avcrnicnt.s sliowod that the s,.|v,i

L'l'ncra! knnuh-dvrp nf thr j.hy-ir-il j'.ni- hi ,>k.|ti in. had hccri for -i-Mia? . •

:

ililions in tho \icinity of a tank is not the iinploynipnt (.f tlie .h'f.'ii.l.iiil. Ii

pondiLsive upon the c|iiestion of his ncg- ncoessaiilv chaiL'eahli- with km -a
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tliiit can lie sal'cly atliniicd in this coniKciion is tlint, if tlir- fliancos

(ncur cvi TV (lay in tlic rci;nlar cour-cut llio s<'rvanrs rni|)lii,vniriit.—
and ilii^ is llio must c-dniiuon iinMlicjiiiunt t^i he rcvifv.ci! his iiiticn--

aiico ol' llio iiaii:;cr liccinncs lr.~.s and 1<>> cxcMi-aiili' as ,
• ]iiiMn.l iivail-

alilc lor f)lis( rvatiiin is jn'olniip-tl. '1 ln' lii-isjuns in wliicii tin- crirct.

uf tiiis clcnifnt is ijiscn-sci! aw I'ar inorc niinuioii- tlian any ntlicr

cla^s ot' cases which lurn ujicii ihc scrvmirs <i]i]iniiiiiiiiics <it' kanwl

ediic. and, as will he aiiiply apiMnni. I roin iiii cNMininai inn ot tin- tol-

iMwini:- s"cti<pn, arc, i! n't ali-'iliiidy irrccniicihiljlc, nnly nroncilablc

liv ilicaid dl" wire-drawn di-i in'-; i^n.-.

Icj 'I'lic chai'aclci" ot' the scr\ ant's dntios, whc'fhcr favuralilo or iin-

faviiralile for the luirjiosc.- of dhservaiion. Willi i-c-pict to (his elc-

iiKiit. it Wdidd api'iar than :i hiiu'^ liniiihi-r of the casi-s which have

UfU decided in tiie scrxani"- favor pnirecd u]" n a iii'in'-iple v.hich

iaa\' he ' lunciateil thus : 1 f it \' a- ii'it, a recoi;ni/cd taci of ;,he fniic-

ti.li- oL die >ei-\alit to lonk ont for d:iti^<-rons ciidiliMiis o, die sahio

kind as those which caii.~cd i.he injury (
.-.•<

;i ;; 111(7 w ,j.. iiifni ), and,

i.i- chances <if ohserx ai inu v\ii-c n.crely -iich as \',er(; (M-ually alVorded

liv occa-i'iiial proximiiy lo tli<' <i<Me''t ive in.-i laiiiK iitalily. ii is fur the

jury to determine whciiier he i.ii^'al to have di -cvi !.! tin- conditions.

l)iit a coiniiari.--on of the ndini:~ ninin vii-tualiy i.'.riiiical -roups (<(

niicrctc facts slciw- vei-y ciiMily that -ome id" the CMurls, e\-i-n if they

aoccjit this priiicii)le as the. iic! ^-aliy cornel,- w liiidi caiiii'.t be af-

tiniieil with certainty,— -ci'!:-:,iiie it in ,-iudi ;i .-ense that it is of very

little ad\antai;<> to the serwilit.''

Coiisiilered tiiidir aiii'tlier aspect, this element is also sn;.'-Lre-tive of

tlif principle that kno\vledi;<' oin;ht not to he iiuptite.l, as u niait'-r of

hiw, when it is a rea-onahl<' inlei'ence frciii the te.-tiiiii :

" that the

-(MTant conld not. v.iihnin undrdy nc;jicctini;- or didayin:^- tii. pert'Mi-m-

iiiice of his \v<irk, nl i'i/e the op port luufii^: <d' eli-irvation w hich were

atlnrdcd by his hicaj '.•eliitinus to t.lie daniiO'ous iMiidiliuns.' Jlut it

I'f tlio .\i-t(.|ic(. i,f tlic iil.-i i-nc' i.iii^ fin .!; •i-iiin- liir.l in § -10.'!, iiotf 1, siilid.

tluMiMik iiy wliicli lie \v,i^ ill jiin ! wliilc l ;\ i - (> i . e- /.
im[.|iiii; cMi-s nt ,1 (•.ilaiii ~l:i!i.iii. r.iit 'Tlh' I i-i.^ .i"iiin. (1 l.y tin' ^ rvii:l ;\r"

t'rii-i ooiiii'i'.liiiti (lid 11(11 |irc\iiil. tlio CHiilt "I Im-i ii-1,. '.vKlcli \hr cMni-f ni In,

lic'iii;; ol" ci|iiiiiiiii tliiit tlii'ii' \v,i-i nil MVrr- npi.i.iMiiiiini^ I'ur in-ji;ci inn. wliili' '_'i\

nu'Pt iiii'i)ii^i-|ciit uitli tlif tiypotlir-i-i iiii; 'lilij.'iii :i:0':;l Ion (.. -.u.!i s.r\i.-...

th.it. wlicn injured, tlic ]il:\iiililV tt',i> wiinld Imvc ili-rl<i>c.l to liiin." Ilri.is-

Pou|.liii^' euis III tliat station for llio tir^t iilc if /,'. /.'. To. v. Ih iifU , ^i,,i (ls'.i:!i

tinii'. and lIi.Ti lir-t linMiiii' ;iu;uc tliat l.'it liid. liaii. :):! N. V.. lnJl.

the oli-iiiii-l ions oomid liiu'd of were on Tiic ^civaiit oiiinoi irf.iv r willi.nit

or ni'nr tlic lia'-k. \\ lictlirr tic oiijilit to iiiakiiiL' it ajijii-ar that l!ic d.f.ct ua-s '-of

liAvo known of tlio oli-lnietions wivs a •^mli :i nalurc a-; not to l.c di-fovcralilr

•iii--^ti..fi to be dfli-rniiia ;1 liV tin; tvi- in 1
'
•

! .•,i--ii,il-!r- Hid r.rd'.i.iiy ,v,.|..i-.-

doiii-p. of ililiLii'iiri' in lln> roin«' of lii'i duty."

•Contrast especially tlie anlajjonistic Ccitlmi It. li lll^'j. Co. w Kinney (1877)

^Miiite
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18 aj>[iai<'nt I'roiii an cxaiiiinalion of the mses tliat tliis priiicip

ha.-i Ik'.ii very dillVniitlv {'Oiistnicil liy various ju'lircs. By am

d('<-(l it sct'iiis to bo. for iiractical ihii'Imim s. wliuliv igiiorfMl.''

Ill any case wiicri' the ddi ri was a I'duicalfd i.no. it is obvim

a sfTvant v.lio bas \\i\<\ ni.lliin^ in do wiih thi- o])('i'ations wbidi c

tiiat defect cannot i»c diai;:' d \vil!i kiiciv. ledi.'e of its oxi^Ienl•e -

lK'caii>e lie wa- re<|nired to work neaf that ])nvt of tho plant, whii

."S Ci. nil: l:,i!.i I- V. Wi^l.iii if .1. }l. fill \(!n.|liiT f>rr-«itm o|M'riitin-_' r

<'i>. 'HSJl lis fj.l. 7IM1, 'l:.!-.. .11!. I p,l,--in'.' l.ljiri.m .',

'I'll' -.'lAMiit is (•-.[...iilly I'litilli'.l ti> 1 i;'i.l hi^.ti.in. v\iili •,lii-:i- :i; l.'rn i.

ii^-'ih.r tlia! lii-^ iii:i-.!i-r li:,.l liinii^lii'il ii|,," tirir iliilicN, im^lit. wi'i;

llilll \\\\\\ -lli'olllli- ail'l -..ifl- UKltiTilN. l.e-- nilirlC c.f I<|1'1A IciJi;.'. tl) !.. I

llliu! iiiiTv . Mli.l -rviiillMilill'.'^. iOi.i '.r \V\, |H.li.-i' <if the |rl(riM' nl
liiv.il liitii iif iiiM'~i i'j.il i.iii ail. I iii.|uiry -mli •hj. s to 1li<' liiiik. N.

in iiiil 1 '.Ml. I. .Iiiii. llir iM-iroi II...1.1'.' wiili .lilual ii<iti<^' i.f (lie .!.;

Ill ! i- iluii.-. rr.|uiri-- ( iii-l;iii..y m al pi... iiniiy of a.li lit nlii.ii..
tc!ili..n la otl'i r iii.itiii^. A Miai uli..-,' .. jl \u- ildiilitcil uliitlii'i- it .,,i ill

all. i:' •on 1-. .-oi-t.i.i !\ .Iii.<,i..l l,iiiio\ - ii li.l^' to r\|M'Pt tli.iii. « liiii' •i,.,

iiM i-ii, ati.l III ir .•iiii|ili:i_' I'lnnot ji..- i.i. .Iiilii'-i. to n-i.iii; rii!;-i.'

silih jivi' iiin.'ii .III . Til ion 1.. ill.' li. . Ili.'ii minis an iicriiiatf |iio;!l,'

Swilrl' l.ai ^. .'1.'.. ..'.i-r ul':i''l lir lli:;\. ,..:; I'li-ir . -111). I. .VI 1!. 'lit . aiai
f I I.I.I lii".' lo I in..'. Ii:iv.- 1.1 ]..--. • h ; .i.'i.il j.lar.'-. ami llii'm^s. v„ a- i.

i;u},, ,( /. /. /,'. r,,. V. //i/.- V ' IS'.IO) |:iJ >va\. .:i.o-;;.'alil... jis u.'ll liv i;i .'n

lil. In;.. J-i X. i:. lilJl. .i.iy. will, ii,,!j,.,. of tl„. [iivci-T ,.

-Inl-s 'li,. .Iir'i .1 , I!.' -ii.i| ;.., to li.' .,|' th.. train to a.lj.ici'iit i.l. !..: ,.

(.In i. u- lo aiiyi.iii' Liiviii!.' all..:i:i.>ii to tliB c.'-v of olijrcts ^,i mwr tli.' t'.i.I

i!ni i'- ..i till- ...'.• i-io... il inliiy,.. lias la' |..i-.ili|y ila!i;:i.ii.iis, sik.i. ..

:i r-uhi lo .1-^1111," th. it III" ,:..>. I' l^iis ini'_li. nilj ilivi'it tlicir n' t,.;' ini

|.i'i fi.riiu'il l.is iliily 111 . 1. I., th " iiii lln-r duly on tlif train, i.i i'.

|.l.'iii.'iits and lire' :y fiir.ii. h'.l." -.ii.ly in '|..Tl'.iriiiinj,' it. Not.ii;!
/,...('•-./'.. .V. t. . .. /,'. r,i. V. Hiir': ini; -..111.- Iiiii;;.'s s.iiil ill .-..nil' .1..
ilss'i, 111! 1,1.1. .-..a;. -J L. i;. .\. .-.-Ju. lit i',,r tho apiu'llant. wp slioiil.l i.i.

N. i;. I.".'!. S,-.- al-n e,n/, „•,, v, \l, n- ini'liiicd to think tlmt. in the ;ii...

f.'/i \i'l. /,'. r„. ilssiii :;ii |-,..l. 'H.-,. .'-,1,;,— n,.(i,-.. „i- ii,Hn,.,liat<. .! i,j
will I-,' -iinilai- l:i.|.jiia-.' i- ii-.,.d. nh.v.'.'s i.|., lal ii;.- trains iiia\ p

.Vii'.inu: th.' f.H'i.ns ii'iali'iiii;; till' s,.i\ iluir .liiii.'s iiiiil. r nil iiii|.li.''l \'.

mil'-' iLMi. T '111',. ,\-'ii-,.l.|.' havi' linn iliat thi'y iiiav do so nji|i,,ii| ,.»

iiii'iilioni'.l the ••I'xiL.'i'n. i.'s of tin- -iliia- I lirhi-rlM's In rMraonliiiai v I

lion" r.r. ..'.i.' ',.-,/ \. fl-i, ::,,, ,f. \, 11'. ilial is, dii-ir no!, ncc'-sii i|v i:

/.'. (''.. (Is7>; 4 1 Wis. Ill : and ilii. en- i.i tli" ooiiv-.' i>f their imiiii1ovm> i

pro--iii._' iiii'iti' oi his .liiili'^ .r,,.,.„ Coiiiiian. al-o I.I, /. V /,'.»•-'.. \. .

ii'lt;. I. N'. /.. ,(: C. /,'. t;,. y. I. ,11,
1

I is. IS
i :! 1 r. C. A. L'.").""). ."iS 1. s

(issTi 11-,! iiid. iiii-.. ;:; \. I-:, nvi; :!::. s: i'',.,i. mo (s ^n.-,. i,..t,' i

I/.;-.,. .( n. /,'. r„. ', 1.,,/.,,, rj'.niiii r', (nl. iiiCni ; I'.ri.r v. Ch:< f)u. ".

C. c. A. -Jjs. to:! r,,L _',;.-,,. />. /,-. ,•„. (Isnri 10:5 Iowa. i;.;.-,.

Ill It';-,: V. I'!,:i:,i.s ( ('. r„„slr. l-.i. \V. T.sa .-.imc iioli., suliil, nil).
I 1'.77

! \Z \\ i-. ."iS:!. wh.T.' the pl-iii.ii:!' in a ci-,. v\l,|.|'|. a In akiiiiei i.

\\a- -tiiick l.y 11 oatlli' .hnlc iicai' ilic iiiicl l.y sti ikiii;; npaiii-I ilu'iini.
traik. Hi.' coiirt ai':ii."l lliiis; n,,. |„.is nf" a I'.ivrnd liiiil-.'. it v.'.i

sal, ly of raiho'id liaiiis .hiu'ials lai-.'.x |iroi>,'i' lo iii-lriiot tlic jiiiy that s
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tircst of railroad eoni]iaiii(^s or of tin- to iieuleet his ilnties to he on a m
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i-

till' s<'r\;irit vvilli inpticf. the flciiu'llt .cm •I'lllid liy tlic iiiiluli

owii.ii' ir- mi wliicli <i|i><'rvatioii was ,. -.Mldc is nifcs^arilv c

sinco, ill till' naiiiiv of the (.'as*', tluTc is tuilv a fiii^ili' 'H-ca-i

87 Va. .i;!.".. I J S. K. :sil. A liriiki'iiiaii

in cliiirp'iil.U' Willi iiiitici- lliiit lni;;s uiiil

M»il<li(s III u ciitaiii stiiticiii ucri' un-
bli.i'kiit. wlici'i' Ihi'j' wiMu in tin- kiiiih'

cuticlition us wIk'ii lie Ii<'>,mii unrk
eij,'lit<fii TiMKillis licfiirc lit- <.iii;jlit his

foot in oni" of llii'in, l.akr filum U I/. S.

It. ru. V. Ml loriiiit I; (IHSli 74 Incl.

440. 'i"o nn I'liiplnyic «lii> liixl lii'r(>in)>

nioi'i- or U-y* f,iiijili;ir ultli u yard wliilc

working a* ii si;,'iialniaii foi several
nioiitliA. and wild for a iiioiitli imvidUH to

tll« uiiidiiit liiid licfii riiuMyid in

Hwiti'liin)!, tliv fact that a plank ii-i-<l for
bluokin;,' of a fro;; was nut ai tliiik by
one ini'li a* that ordinarily w<iii in tlir

yard in i|U<'ntiiin uai held to Ih- a |ial|>a-

l)le dcfi'it. Uiijultf V. ('iiiiiiiliiiii !'. It.

Vo. (!SS!») 5 .Manitolia I.. I!ii.. .|r,.-). A
Ruitchinan who has hccii <'ni|d<iyrd for

seven months in oiu- of tin- y.inN of a

coinpany which, as a ;.'i'nrral rule ilocs

not use hldckin;;, us^umcs the n-ulliiiy

risk, \arnimuif v. ('Irnlnnil, ('. ('. if

St. h. It. Co. (1S!MI) 4M L. K. A. (IS. ;t7

('. (". A. 4!»!t, a« K«l. 2!IS. A swit.lmian
is eharjjcaldo with knowlnl;:!' of thi- di-

fj'cts in a switch in not ha\in<; a |irii|K'r

Kpiicc iH'twccn the main rail and the
point of the switch rail, and in not
liavinj; blocking in that space, where h<

has worked over and about the switch in

question for many years, and hundreds
of time* within the yi"ar precedin;; the
accident, and the comlition of the switch

an<l its surrounding's has been unchan;.'ed

during that time. (Juinn v. (Viic/i/i/, It.

I. <f /'. H. Co. (lH<t8) 107 Iowa, 71i>. 77

X. \V. 4(i4. A skilful railroad brakeinan
of mature years, who fre(|Uently jcissed

an unblocked guard rail, must be pre-

sumed to have known of the obvious dan-
ger incident thereto. W'alash R. Co. v.

Haj) (1S!»8) \'y2 Ind. .3',t2, .'il X. K. •.I'D.

One who had worked as section man and
brakeman for two years on .^ road where
the frogs and guard rails were not tilli'd

or blocked was held. n« matter of law, to

appreciate the danger of getting his fixit

caught in such frogs and guard rails

white stepping about and over them.
fUllin V. I'alt(n rf S. It. Co. (1S9!I) O.t

Me. 80, 44 Atl. 3i;i. See also App,l v.

liuffalo, V. V. d P. It. Co. (IHSH) 111

N. Y. .'>,")0. l',( X. E. M lswit<limaii after

working daily for several years in a yard
is presume<l, as matter of law. to uiider-

Btand the risks created by the want of

blocking) ; /i'n,v/i v. \f

( lHS7i .Mi Kan. IJil ,s

man who has Ik .niu'

months in a yanl . . iid m
of the want ol blocking i iwii

ami the main rail at a itit.ii

I'' Olio, II. ,{ /;. It. Co. V. /,'.,

oj III. .\pp. lilts I ^witcliiij.in

worked for sixlis'ii niciilli- in a

chargeable with kliuu lcd;.'c ol

cau-sMJ by the want ot tilling I

guard rail and a main laili ;

A. it 7'. //. C,i. V. Thont jt^f.n i

Tex. Civ. .\pp. ti.")S, .;:( S. W.
arl-iiig from the want of bloc

guard rail pic-iiiiiisl to U' ki

a>>uiiicd by a switchman who h:

in a yard for alniut seven wcci
ipie-lion whether a switchman
have noticed that a particular ;

was not biocki-d was held to I

jury in Cm lis v. Chiiinio it \.

I |.H|i7i iCi Wis. 4liO, 7() X. W.
till ground that the conditiun
rails, whether bhuked or ii

would not In< likely to be ob-

brakeman passing on trains, it

held that evidence to the el

there were numciuiis other i

guard rails lie,iil(~^ the one win
the in|Miv in suit was in.idiu

an action by such an einplince.

Cliiriiiio. It'. I. d /'. A*. Co. I I

Iowa, SO, sti X. \\. Xi. An c\

who wiiikeil in dillircnt yard-
there were many -wilchcs. and
men were continually ernployiil

ing repairs, cannot be charged. ;

of law. with knowledge of the
condition of the bhicking of a

|

swit<'h in one of those yards.

was rc(|iiii'eil to use in tlie nigli

though the di'fi'ct had existeii

time, and was obviinis in the
Hunt v. Kaw (11100) 40 ('. t'

1(10 fed. L'.-ifi.

Whether or not a railroad

was guilty of contrilmtoiy nc:jl

pursuing his duties in a swilil

which a frog projectisl sever:

above the track at a jioint wli^i

fi<<piently to [lass, withnut di

and re|>orting the condition, or

taking ])r 'cautions again-t daiiL

from, is for the jury, after ii

tlie natiiri' ot the detect, its |i«.

movements with reference tin-

his familiarity with the stirii
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I' oiH' \\h ji-lt ! Ill- :

as inailini— IMc w,

c'liipliiM'c. yV'.lM

A', ro". (liKili li;.
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I'lit yariN in «!ii ':

clirs. ami in wliii

.

iirii|>lini'il ill III!

cliarp'ii. a- in if.r

;.'(' iif till' .|.ii-<ni-

in;: of a jiiilii 'i!ir

*i' yai'iU, wliiiii :

I tiip iii^'liliiiiir. ,i:

il I'xisti'il I'l.r •"".

H in till' il uti'

I 40 c. c. A. .::

ruilriiail riiiii'iv,*

iitmy ni'uliL'i'"'!' •'

n a swilrli \,ii'! n

till Severn 1 ill'
'

[loint wlhii III- '-

i-itllnllt ili-M\.l;':

litimi, or I'tli. r.i,-'

aiii't ilaiiui'i I'l''

. after ci ii-i'li-r:':

ct. iti l.if I'i'ii
•

reiii-e tliii'i". II

the surri'iniiliii.-

i m.i\ IMI'l lf;i» KNiiW |,i;|m;i: III |;|-K. 11(1

l-iillTMli"!!- W il IItakril illtii Hci'iilllll. Jillt with lliis i'\('c|ilii,|i llic

n'tcrriicc to wliicli tlic mtn aiilV I'liii-liiii-l ivr kn.iu l< (li;i' i- iji'lt ihhik-

and all the other f.ii't.i ami einiiiii'-laii' leiii:lh of tiine tn ih.iiui' lum ^^llh
,1-., Wtiliir V. ilhinlii ,1 II. /'. /.', lu. kimuleilye ..I llie h. 1^1,1 ,,| 1 1„. !,, i,i;ji

I iHiwi |ii:i lia. Hjii, ;m s. K. .'iii:! /. . /. V. \ , ».ic/. . /. / ,1 U /,• c
(CI Illicit HI I iiiiin iiliiiri riiihniiiliiiil.s, llH!i-J| U \. N S I;. 1,1

—A hnikeiiiaii ulin in injiinil li,v his >ii|i|i. 41'

l.i'iel I'oiiiiii^' in cuntaet with a liriilu

1^ \ \

Hull, .( (* /,'

>/,,,;., ( is;

iiliile slaniliii;,' iin to|> of a ear e.iniiot re- \l'.'\ 1 lir.iki'iiian h.nl

Si ,-iI Mil. (7, :(| Am i;. |.

mir. where he hii'l on niiiii

• ion-' [1; M*eil liniler the "a lin.l;;

11- Kt i'llje .lliiMlt l,."ilMI II lllf^ ^Mlie
II il lli.it

Ihl,

ill he «:l- hail 111

llti N. V. tiiiH.

(I.M/re, /.. rf 11'. /i*. II,. I |H>,!li l|,e| ; f, U sl.ii r,,l, ,t (
'. /,'. <

liler till

11'. like

11 |iiil into

N. K. 111: ((ill, I \. I-

\ii/' Yiiik r. It. Co. (ISii'.n 1 l.aii-. liK i;>t

'1^ I'.

lir.iki'iiian liinl lieen e\erv dav (or a vi

1 -I'Verai ii'iiri |ii^ i|.I..>..,li

.\iii. l!i

|iii«itiii|i «liere he nii^lil h;He no enlli.inii with I In

\ lir.ikeiii.in iiiiiiii'il li\ iiiiniii'' into

M the re lati hei'ijit of the 111 ill:;

III the ears on the line) ; II 1 //.1 v. Itiii

r. /.'. a V. It. riy.i issi ).-,t; |o\m,

1.1

si IllH-. Ill

h'

ii\i llii'.lil 111; of u

w . i'hai';.'.'alili

I- not a- matter of

'iltini.

.'(P, !i N. \\. .•Ji>4 (servant hail I

ili-l;i

ill

etwis'n till

I .1 KlliAV 111!-

IIkI the ti

leeii em <ar». «h 'le it i^ a f.iir inf

if the

I- of
lillie lliim

veil as hiakemnn fur four years on a the te-timony ;;iven Iiv >iMr.il e\|iiri
III where he had often |ia>«eil uniler eiieeil trainmin that it u.i> an evln im Iv

il^.'es iif the same heiiiht as the one hy dillieiilt iiiitler to ili-iein Kv imiirv
ihiili he was injiinsl); //o«/i<r v. »o- looking; at -inhiiliri II:.' Ill iw tar II.

, 'nil t( <l. It. Co. (1MS4I 21 S. ('. .'ill. heail timhers wen- ahuve a ti.iiii. ami
Vi .\iii. I!ep. tilll (liriil^l' had lus'ii |>a>»ei| there is eviilenee iroiii^- to -lu.u that, al
lily fur three nioiithsl ; rlnrl.- v. Itn li thiaiyh he hail erii--ii| I lie In iiL'e ilailv

iitlis liifnii' the aiiiileiil.

iif till- ear^
the hriil^i',

Il I iiliiit 1 I'

» no other
raee.i so low a^ I he one in

•lul it- I). It. f'o. (1«H4) 78 Va. 711H. 411 fur several
Am. I'e|). li'.H (brid^ passisl several he hail lint hieii on th" li

liiiu-s hy daylight). while tin

After two iMonthsi' seivieo. n freiu'ht more Iha
|>a->in^'

lirakeinan on a railruad will he pre«iiiiieil

ifiile Ihl

il.

!u have beeoiiie aci|iiainteil with the low hriil'.'e with h

III th.it Ihl

iiii'i-s over the track. Itnixsii v. /.I qilr-l loll. SI. I., hi. •>>
,1 II

. It. (
k<;ih Vutten It. Co. (ISS(i) IKi |>a. 4!ll, v. /,i,iri (lss7i :17 Kan. 701. Ii; 1';

Am. Hep. 47!l. (i All. 220 (hrakenian 14(1. If it is nut -In

kill.'il at niyht).
th.it till

lint's atteiitiiin had even lieen ealhsl ti

.\n enilihivir who has passed for three the adilitioiial ri-k enaled hv tin
niuntlis four low hridp's in elo~e pinxiin- sintnil ipf ear- liiL'her than the
iv, which had a warning si^'nal in front iiffe. or that he had ever riildi

if the east side of the east liriil;.'e and of tin

n iiisin one
I the jury winihl therefor-

.il-u in frimt of the west side of the west he wavr.iiitiil in limliiiL' thai he wa- not
I'ridge, and understisiil that these si^'iials l.iiniliar with thein. the eoiirt i-annol ile
were a warning for all the hridp-. a-- i-lare. as ni. liter of law, that he was
<unies the risk of an omission of the si;;, yuilty of ni'L'liL'ein e i

nals frnin the intermediate hrid"
n not a-i-i-rl.i

l!mn V, iMtifi Islaiiil It. Co. (IHsni ."il whether In

y iiieasiireiiieiit or aci-urate oh-en at i

Id |ia-s safely iiinler the
Hun, CO", 4 X. V. Supp, HSl. A brake- overhead timbers of a hridu'e while -tainl
man who on several s been Ml'' ( ris-t. A I I'll i T. d .V / .

/,'

near a hridpe ia chargeable with notice v. Itmnin (Isii,)) :>.'> Kan. 27il. :i:i I'ac.
that it is not protected by wariiini; si;;. l(i|i).

nals. Hlziiirnld v. .Vcic ')'(;)•/, )'. .1 II. Know ledge of .1 ilangermi-lv low over
«. It. Co. 1 ISdl) ;)(! N. Y. S. I

X. Y, S
nijiht)

•'i.'). rj III, ill bridge was tield not to In mat -

ilpp. 1)32 (accident oeeiirreil at ter of law. ini|iiilalile to a biakeman who
had pa-^spil iinili-riieath .it Lht

If the car on which a brakenian wa<i tinn-s during the daytime, ami a
'tamliiig when he eame into eolli-ion at iiiijht. lint never while In- w.i.
with an overlieail liriilge was hivln-r than lop 1.1 tin. i-.n-. /on, .11/;.

'.Iliers u-i'il liv tl nip
>are i.f that fai-t. he ca

I 111iiiv. ami lie \va It. <;.. \. II mill I ( isssi 11;, 1

1

limit rei-i ir if \. I-: I
\-

lit; had bt'eu uii the ruad a suilicieiit A switcliniau who has In-i 11 wia king Ml

a
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•ro cs^'i-riliullv similar ti> ilmsc \vlii<li uix; controlling in i.lic

lecU'ii in tlif two ]irc't'i'ilin!^ siviiinm.

i

I]

V i

• yiinl fur ttirit y irs, Imf iiIh:i_v< at

nixlii. i< Mil 111 ri ...irily cliu;:!' ilMf witli

lloliii' lif lllc .irliClivt- I'ullilM ion of 11

ciKiiit -ivi 111 l.il nliiivi- till- r.ir*. wliiili

liUH liii'n iJiit iif njialr tlmi' ininith.'.

'/'•X.I- ii /*. A". <i,. V. rri.if I I"*',!:;) 3 Tix.

Civ. .\|i|i -Jiiii. ii S. W. l»js

(il) ttl.xli III ii,,,iH lir^id' riiiiii i()i trif'l.s.

—A jiii'liiii -lor !* c'lmrpMlili'. froiii tin?

flniriitir ii liti iliiiirs, willi kn<>wli'i|j.T

of (111" Im.clirii of :i IKili- »liir|i liiiK Ikiii

ni't t' ill iiiir the triik. mihI ivinnot rctov
or for iii|Uiit« tiMi-nl li> -ti iUiii;; nv'!Uii--t

it wliili' <<n a ni<>\iiii.' IimIii. lilnclcstuni

V, fiiiliiil Ii. <„. iliiiil) 112 (ia. 7(iv:,

3S S. K. 79. An niL'iiH rr «lio liii.s cnw^cJ
a Irii < briil^.f joii Ijin.-i hi-fure tlic ac-

oidi'iit U cluiri,'iMlili' \miIi a ki'owlisl;;!' of

llic (li^tanco (if till' litiiUrs frmti tin- cab
of till" loooiiHitive lllirh v, l-'liiit if /'.

.1/. /.'. Co. (isss) (j; Mirli. t;;)2, 3.5 N. \V.

TilS. A fliii!iii;> of a jiirj' tli it a llrrni:in

dill not liiUi" au m>|><irliii.ily (o know
tliiit a ci>rt:un fiiftle chuti' was in ilan-

U'lToiH proximity to tlic siil<r of IiIh t-n-

nine is not \v:irr;int(>il wlicip tlip ovi-

ilirice is tliat, lufuiT llu" acriiliiit. lie liinl

tiiiii, for iiiori> lliiin sixlnii immiiiIw. nm-
tiimally riiiployi'il upon the s:iim> I'Tijiiiie

U|Kpn wliii'h lie was at work .\l:in striii'k

by tlio cliutr; that the oliute in qiii-lion

was BO ronspiiiioiis tliat it, and iu liK'a-

tion, could lie sofn f^r a ili^t.irui' of a
lialf mile and morf iilon^ tlu" track and
each side thereof; that during this ]«criiid

of time the fireman, in the dis<liarL;i' of

his duties, pas-cd the station whore the

chntc was located twice each week, and
frciiHiiitly did work and >\\ itching' at

this ^.tation; and that a nil'' nf the ccan-

paiiy required trainmen to tjike nute of

danp'ious poitits, and to take litiio to do
their duty. .Vcir Yuri:, r. ,( S'. J,. U.

Co. V. Ostman (IS'.Ki) 1 iti hid. 4.^>l'. -I.'i

N. E. B51, Hcversiiig cm llilu' niii;,'

(ISfto) 41 N. ]•:. lit:;;, a hrakcman is

presumed to l>ti(i\v of the ohvioiw dan;;er

from the location of a cattle ihute nciir

a piiliiis. wlicre he has pa>«"d the same
almost daily for nearly two months, and
has on more than one occa-iinti taken cars

out on the siding. Hoi/il v. ll'invt

(1896) 176 r.1. 4S4, 35'Atl. 2'J2. A
brakeman who has been over a division

of a road alwut 41)0 times niu'^l be pre-

sumed to knew flip .ii^»:H!.-'e, frr.:!! t!;.-

rails, of winjr fences at cattle {luariN.

KO as to eiiapjc him with the risk of

hanjinjl low ou a laducr at Uie side of

a ear In order to look iind

A'. V. Cliuniii,. It. I. A /'. A'.

>*:! Ii.ua. (ilil. l:t I.. 1{. A. hi;

Sm idi--intin2 liiek, .f.) A -

had \Mirl,i"il fi.r live years a.-

nil a ni^'lit train was held t

sllllieil the ri^k of lleill^r „t I

ile-i eiiiliii..' fii 111 a frelelii cir
marlv t f.ei friini the neare-t

V. Si'u: J ..)/., .V. //. d II. Ii.

Kill .Ma-M .>t;7. 47 \. 1;. H. 7.

.\ Mil leii mail who ha-. In

for two lii.iirs <-ii a track cl.i

i.s a pile of liimU r is pre-intu

eiate ilie ri^k that, in efiUnj
way of a tr.iiii. he niay ^lii

llinijtsnn V. C/iiivi.;.., s'l. I'. .

Co. (Hill ) 47 .Minn. IHiJ, :,tl

A Kwilehman is n<t. 11- mr
ehar;.'e;ilile with notice nl the

a switch stand whiih he li.i.

tici'd, wlierc he bail always
ni;.'ht. mill Hie switch, not 1

was not pro\i.|isl with a \i'j\

Chin,,,,,. St. I'. M. .f O. II.

S7 W i^. 27:!. .'.s N. W. 4lH.

A In ik' 'D.in 1^ n.il char;.'! al

ter of law, with notice that

dan;.M'ron-ly close to th.' track

cvideneu is that the (lilfereii

the distance whii'h it stdm
traek a-nl the di-l.nice wh.v-h

iHcn safe wa-s only 7 or " it

the plaintiir had n«viT. hefn
dent, pa.-^scd or allemple.l t

jioli" on the side 1 hMit <if

that the only opixirturit'c

had had to j>idj:e of il.s pruxi

track were from pa--iiijr it <

on the t'lps of moving, .-'.r- in

of hi.s emplov'iicnt. ll/ii/./

Yuri:. N. 11. rf //. R. Co. (

1

I. 587. :!.-> Atl. .-iO.-.. A Mini

sinn willi rc;.'ar(l to f.iets alri

eal was readied in I'ntlir v.

II. rf If. A'. (•.;. ( ISIHI) IJJ

8i X. W. sn, .Tml^'mcnt Keve
bcaiiirr i llHiil) \:IJ: Mich. -Jll.'

21.5 (lull not on thi.s [niiiif

A railr.'ad switchman who
in a yarl but two nisks is n

ter of law. changeable with
that a certain switch j"'!.'

inches from the wall of th.'

fist frnm the track. ./..A»W
.:.-., si:..^i I ;.:. ,c r, V. /•

;.; dr. '.M. .'tl I'ac. L'>:i.

Wh.-tlier or not a condiicfoi

lev road assumed the ilaii''.-i
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) till- trark. V. II I
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trf wli.i'li wiiiii! :
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.v.-r, l.i-fi.n- 111- ,'

tiTiiptiil to pa-^ •

a. I. ill' iif u car; .;

.

rxirturit-i-i wlii:';

! il.i prnxlTiiify ti.' •

l--ill^• it. on flint r;

11^; .-'.r- in till' i". •

t. WItiiiplf 1. .'•,"
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I. A :.iiiiil,ir pir-':

I f.ii-t.i aliii..'f i!'''i
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'

s'.i'.M iji; Ml =.
;

iii-ril Kcv.-r:-.-.! in i

Mii-h. -JI15, b-2 N. .V

lli.^ jxiiiit).

man who h,i= '.'i"
"

iMi-k.-i i^ til !. .1-
"

al.le with l.ti '

l.-li i».I.- i !
. .

ill of Ih.- iir -

k. .Iul,:-I<-'. V ' •

^^ V. /," *: i'--

I'otiiliH'tor nn i
"

Llie iluii'"!' ii.i;. W

I Wi*] IMI'LIKI) KNUU I.KDi.i; lil i;i-K.

The ^( rvilllt li;i.-< Iki'Ii Ih-IiI I'Ulil.lrd Id i;i. In tin- jury uti tlic L'l

111)'.)

oiitui

hat, ul lijo uiiiiiK-iit. \\\\ •!u.> .li uiofr lir-i I'.iiui- u iihiii il laiigt* ol

-aiii.n of a trolley polo not more ti.tin witliit m.liiiu lio li.iil fri-.|iiiiitly pa*'i-i|

jiiilii'i finiii I'll' uul-iiii- <'il;.;« of till! till' |H.iiil Ml i|iii'-tiiiii. 111.. I.' I'H utti-n

.it (..rill (.toiH ul.i .111 tiilf of tliu lion I.I >ii>li III1..-4 uai iliiiiiril to ri"

- (or lilt' jury ii|ioii i-mlriiri' tli.it lr.iiiii ',' till' lirakt-i, mil. liy ri-ii-mi nf

K.Ii-H were Bt-t it irr>-;.'iil,ir (iHl.imrii tllR III t'itlirr Hill' ami liii ofili

lliL' trark, mill thai In- li.nl mil a nary M.-iii iii on Ml,
I t r.iii. It w.ii I illi

r |..ist lliu |Hili-« only on oiio o.r.i-ioti, in

it iloi'« not a|i|ii ar on »li -i.li-

It I.

I'll

• hiii.iti .Ii-lali. l.iU

-lull, or («;/'/

.11 ^ iliul till- Il 11

1/ .1 SI. I'. Ittill' car he wa-i on tli.il oi

cllit-r the rir u.i- an oj»ii or ilo-.-.l luvi.i. ia..'i 7 J .N. \S . 7SU.

/'i V. r„i,iil'ii, U. it It . A'.
(' h hiaki

INDlJ) 5.S N. .). I., imi. ;l."i All,

In a ri-i'iiit case it «.m InlJ that iiii II"' lai

fri'i;.'!.! liai'. Ii.i.l 1..-. ii in tin

iiiin on a
iriii'f of

.1

.'ii;;iuiir wliu was riinnin;,' un <-ii;:ini' il.iv-.. an I linl n.

'iiij.,.ny I'.r t iv. iily t'i;{lit

. V. r.il 1

1

1|'- |ia»t

jii'k to its sitarlin;,' point on a r.il-.xay a I -li.-.l a lout l,i..iril oi wlmli .vos

.ihi.'li wii-i aliiiiit to 1.1- I'oiniriiil iiil:i a liU inoh' ^ ii. hi liii- l.iiM.'r-. on tin- i.ini,

trcIli'V litii' ^^a.s rlial L't'aldi' with kiio^\l-

ihi- f.ii't that till- 1 1. 'I' nil

ni hfi-n I'M I'li'il. anil aUii of li.i'ir li

III hi. 1

1

^ tuii'o ti) ii

<i- 111 >;i\\ a- :

.1 I. i|,,, il till It II'

I- I'll il. till' nmrl n-fii-nl

illi 1 i.f law. tli.il 111- I iii-w

\itli ri'l.iliiiii to till- tr.ii'k. al- that il,.- -t i .i. i nr.- w iii'.ir till' track

:li It w.i the lir-l time hi' li.nl ii'* In i.i:ilii il iin-.ti- f..

r the lint- >ilii' tin ha.l ln-.n to iiM' til.' i.i.I.lir 1

l.i.iki

of till'

iti'.l. Ill on Ihi- oiilw.ir.l trip In- h.ol viliih- p.i--ii.L' ' /' .1 I. A'

111 :-lttini' Ol th.

|.|>i,-iti- to that on
hi" of i>

,l.i. h tlii-v -I.

I l:i.il ,
l>o 111.

rlh It inmi'iihiini .S7r. <7 A'

•lilt (1!mH) l;iO Ala. 41!', ;J0 .~:o.

ino iliity to warn). I his is ci-r

77. .\ilirni

Wliitli-r

vliilc

li.-lli-

I ! H 11

1

a 1.1

ili'.l.

iti \, v..

<\ III. Vpii. 171.

II who w.li ill-

: ,1 -nil- lail'li-r.

Il I. III-,. I t III- 1 1,1. k, wait

i1ii

iilv a ^triiii; ill- iliai;;i iMi- wiili In. m h li:

Ai a rnrinaf'rt ilutii-s luni- no II l.ilion «r(-atiil liy tin

tlio ro,ii|!ii-il anil tract

lie liv law with d.-ilji

not Ix'in four dav.< in i

'

if till- rink

fi.r hivint}

.-pl anil

.>f iia-.-inj; it a fi-

till- ii'i-ation of a .iliitiiiii liiii.' Iminl so the jury. A'l '" / I hi

i|iii--t mn f.ir

,ir thi trai- til il lifi i.s .-ini.-k bv it /'. It. Co. (ISSd) Imn, SI,

U .( SI.

s. \v.

i.tit of the tan;.'u.i\ to ill -lo.'i

le coiiilition of a hot l)o.>-,„..'t tl

iinrliim of the enjjim-er. r.

Irr 111 llh>i',is r. A'. (' V U 'I'll . IsnO)

il .'ij III, \s:\. 4 Ai I;

Trust To. V. Fiixt Tt ssee, V. it li. It. '.

|'-

1,111-111,111 was iiiiiin. I li

fii, (ISilii) 73 Fill, nc.l, Oislin-iii-liin- \"

Kiiat 7(ii«< s.sce, 1 . it- (i. li. Co. V. Ih'iil tn

',i.i. w Ill-re a

y a .-Il iiriiiri!

in;.' dan^'i'ioiisly far towanl.-t the

il. fi-nilalil's roiiii-i I iir;.'ed that

IS!i3l !»2 Ga rL';t. 18 s. }: till- till- ml,' i.f law
til, It:niund (I) tliat the injur. il eiii|il-i

"nrv was an I'liL'ini-iT. who-e ihilv it -' i

.

a pi-r-ion en: ii^'.^l f.

t !.! i-ase waH
tii'iil.irr a ;iai

mil know in;

las to watoh the tr.ii-k. iiml who tin

fire ha.l greater oppurluiiiti of know I

|«.riii;iil> to kno'

i.r h.i

r>f th.

: full op
i.tl'lit iolll

;;p than a lireinan: lunl (li) that th.

Me ct which str ek the I'liL'ineer w.

itjinces of the -er\ ii-e, a.n-

ill ri«k iiii-in? therein tn, in tlia

of franil or ennoealini'til. on the

po^t of a "tellllle vhii'h uM III' p.irt of the nni^ter lint the einirt eon-

lurh more likely tn attract the atteii >i.|.-reil tli,it llii.s pri)(iosition «a» not

i.'n of employees than a .station-limit ap|)lii';ililo to the fai-t.s of this ca-.-. say

Si-e al-io // .r«ri/ v. Phillifi.i <t C. p
,"-tr. Cp. (1877) 42 Wis. 583 (S
i2:i, note 4, .«i/prfi). H
Tile (pi.--tion a» to the assumption In- i-

hraketiian of the, ri».k of eat-.-hi !.-. hi'-. :>.:

1.11 a bolt projeetinu' f

iti^'- It woiil.l line been moraliv im-

loiii tl

of a truss while stainliipi on t^

.--il.Ie for him t<i have ascertaine.l the
\i-toiii-e of all .sin-li s|>eei:il perils as

hi- uliieli caiispd the injury, and then'

i-i-^on for supposing that he had
! such knowledie before the ac-

as he had been but two months
li.e i.'i.l. ;ind had alv

•ilk' uf a bo.\ car is for tlie

!'• -d

Ji ji.ii- 11 -t.it loll ularre he was injured, iu the
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Ill'-' pcpt ii|Min f»i> »ii(«. Murp
. i» III Ih' ri'iii.iiki <I ili^il llii- il III

' r witK of •lii'h It rli.ll.li'tir tllul It

llil)(lit well fM'iiiK' tltR iiliMrvaliiin of »
|N r«>n will) iiixl lircn evi'ii (ur a Itmu
llllil' ll|H.|| Itir riiilil."

("Ill I ilmliTv iii';.'lii.''iMi' or ii"«iiiiip

linn iif till' ri'-k raniint, m^ a iihiltcr nf
|ii«. I* iiii|iiiti'il III a iiTMint «lii> win
<rii»liiil IwlHiiii II riir HJihli hf \Mi^ IK-

'•{•till;; 111 iiiiivi' uimI II |iliitfiiriM at the
niilr iif a NHilili liiirk il|iiin wliirli tin-

car li.iil. uitliiiiit liin kiniw Irii;:*-. Iii^n

tliriiwti liy till' iliriitii'ii of tin- foiriiiiii.

niiTrly iHTilll^r lli> Ihltl nil Dllf |iri'\ iiilH

IN i'ii<iiiii, ami iiii'-'ilily lun. H'oiiiril in

i>ii>liiiii; IX I'Ur I'li tin' ti.nU fiiillii'-<t

Itntll llin plalfnllll, mill HIK INK-illi;

iilnii;.' till- trark pa"! tlir >»ili'li uitli

till' iillirr riii|>liiyii'> aluiiil tlii' tiriic it

Wa< tlll'nwtl. I'liiixuliililliil Ai/».vil« Tl/l/

Siiiilhini tt ll'f. f... V. I'lhriui, (IH!l!t)

H Kan. App. .Illl. .">.". I'ar. ilM.

A fiii'iiian i'< imt rhar;;i'alili> with
kniiwli-i|;;i' tlial tin- fii>li iiiiiH» nf tin-

B|Hiiil nf 11 watir tank, which yan- way
anil tillnwiil till' «|iniit to tail nn him,
wiTi" ili'firlivi'. l/ivvDM/i. K. ii T. If.

t'„. V. Ihn'Inn (Hl'.'M II TiA. Civ. .\pp.

117 J, i.\ •<. n'. IWI.

(i*) h'inliiiitf rnlliitii fihn t: ; cutstntr-

liiiii iind oiii riilinH nf. .\Uvr a wii'k'<

uink nil a riNi'l wlinr fniri;:n lar- wiih
ilimlilr ili'ailw mills all' hi-iny inn-taiil l_v

riii'ivi'il. I'vrn an iiir\pi'riiiiinl liiaki"

man i" pri>Miiiiii'ti to iimlrr-'taiiil thr ilan

per iniiilcnt to cniipliiitf "iirh r:\T-.

Iliilliiiiiiiy V. Mirhiiiiin I'. It. »'". (IHSMl
61 Miih." 2.'i:J. 47 .\in. l!ip. .'ili'.i. Hi N.

W, ll.'H. .As n KiTvant iiiipliiMil to imi
pir lar-i is likrlv to kiinw a- iiiiH li ahmit
ihi' |»'riiliir I'liiHlriK'tiiiii nf a Iminp nn
II fciri'i,;.'n car as any olhir ayi'nt of thr
(•iiiii|>any. ni').'limn<i' is iint priilii'alili' of

till' niiiis-inn to warn him of thi" ilan;;i'r

riiali'il by siii'li buinpiT. tlimms v.

Sniilli riii-olimi It. Co. (ISSin 2(i S. C.
4IMI, :• s. K. 4H(i. Tlu' risk of hcin;; in-

jiiiiil liy a defective kiml of iliawhar is

as'iiiiiisl hy a hrakcinan who has been
iisiiii; such ilrawbars ilaily for a oonsicl-

eralile |M>rio<l. Sirnrd v. Chiiaijo i M.
I.. S. It. ro. (IHIl-)) 107 Mich. TilO. (IS

N. W. 5.">l». A freight hrakeman who
has blip in the cnmpany's emplnyinent
eij.'hli<'n "lonlhs assumes the risk in

dent to stix'k ears having no buni|M'rs.

flniislon A T. C. R. Co. v. linrrarirr

(IS!MI; Tex.) 14 S. W. 242.
' A

switchman who. on several previous oc-

riisiiins. has cnuphsl fiireii;ii cars lailen

with oranges, is presiinml, both from
the sjiecial eirciiiiislancp of the fragaiue

of that fruit i*siiinir from t

fmm lii» piiAiMii- e\|H'ri>ii<i

l.ir lllls iili;.'lil enllie illln I

iiiiy liiiiir if the ilay or ni^jl

lb. It. winn «iii h a e.ir ann
U' i.iliiil nn In halliMe rnllp

iinii-iial kiirl {".Millf r" i . .i

mii'l, at liK iNTii. u<e
means (i,r «llllnM^ bis >afit

v. Ifo'.'.iiri /'. II I'll. I |H!i

IS7, is S. \\. IISII. 'rhe e

iKV'liiri nee nf a switehm.in in

unit ill;; two cnllplinu's nf p<

sl I IK I mil not iiiti'iiibil til I

;;itlier is for the |iiiv. wle
eviileiiee llial. allliiiii;.'h he I

switchman for twn je.ir-. h

bail to unite -iieli cniiplin^'s t

tiities; thai the pin iI'm'iJ w:i

or Hat pin ; that if it bail hi

pin. tittiii;; the linle in wl
Used, he null! hale ilrawn

i

hi- liamNi III, It. as il wa
fi'iiiiil it jamnieil he was ei

;.'et a ruck anil attempt to ili

ami that, in ilniii;; this, he \

by the baekinj/ train, Siiu'l

v. Ilurke ( M!i:i I !( ('. (', A,
S, .\pp. 1, 60 Keil. 704 (I'.r

-ints).

A brnkemiin after beinj ei;

itiiiiiths in the emplny nf a r.i

piny is ibar;.'i'al>li' with knm
I lie projecting sills of a icrii

ears in common Use on tin

ibiiigcrniisly einse when two
;ir|. '.rr J ' tojl-till '

t
"> b

lliiiiiilin .. Crislriil \ rrni'i

( ISIKti M N. Y. S. R. 47;t

Siipp. 700.

In a case where a stovp in

car was not piop<'rly Beciirei

sis]iiently fell over on a brak
the train w.is ilerailed. thi

was belli entitled to nn instri

if it was the duty of the inju

to litjht the stove, and its de

ditiiin was open and patent

nevertheb-ss earclr-sly over

him, he could imt recover.

('. .4i'r lAnc II. Co. v. Itny

Cm. 074.

A lirakenian on a narrow
;

way catiniit lei-nver for an
In the nianni r in which 1

c.irs are carried, where he

working on the train for s

and has had bis ntientioi

c:ilicil to tile alleged source i

dent by ba\ing wnrkisl. In'f

came a biakriiian, nn the Imi-

Ibe car biidii-s were Iraiisfci
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with kniivv In!'."' t
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•!• on till' ri .III .r-

V\ lll'll two -llrli .

II' 1-< !» mill

II \rrfnttnf h' '

S. K. 47;t, 14 N 1

a sfovp in a nili

]y HPciiri'il. nni '

oti a liriki'tn.in «^'

raiii'd. the ilrfi'nli-

I an instriK'tiiin t!:i'

f till- injuri'il -t'Pin

mil its di'fiitJM' ni'

ml iiatcnt. .itnl i

^-ily (ivfrliiiiki'il
'

rfi'iiviT. .1 liifii'i i

. V. 1,'ny ( lS'*.l!
•

1. narrow g.iuL'i- n:

fur an iiiiiiry ;.

wliioli liroail Ji'i.'

A'titTO he h:is hi'-r.

iiin for -lix iiioni

atli'iiliiin sjiix-ii V

i Slitirrc* of till' •»"

,i'k.'.|. U'l'U- !» '-

III I ho hi.i-t i'V «''i
'

u traii-fi'ii. I 1" '

I ini.l IMI'I ill) KMIW I.I IX i; OK l!l'-l\.

i'l>< TifM» T. Hiinlfuril. It. d h. It. Illl nil Irmii nnniTy. /''

lilt

Ui'iirn

,
IH'HIj l:iii I'a >AH. ilt At I .'>i; |t;Mi ;i

A liriiiiiiii111 wlm li.i« Illl II at «irrk in

( It A|<|i III W.

i|i.. ily fur two yr.ir- i" |>ri"'iiiiii ll Illl' |iliiiiii|ir''< kiiiiwliili.1' of » iKfcl

!<• aw.irr of llir ri«k rr»iiltiiitf (miii in tlin r.ililirl nf a lir.iki' wliwl i« lor

w.iiil if air liraki"« mi III- fiiii'lo.M !• ll"' |iiiy, wIhH' lir lii- inoli' only on««

/ rtiftir \ A*

I

H. ,1 It It. lri|i "11 till' r.ir .Mill till

ilVi.M ts II I. '1^,34 \. \ .»ii|'|i lll'll III" «li'il v>.i.
I

rii.ilU

I- I'Milt'lH'l'

lllll.

JlH, I til, it It" rlMI'lll loll IIIIL'Ilt tut ll.lVI

\ lir'Mian Wllll ll.M Illl tl WolklllL' for I'l il|.r|o-i.| I.) ||ii|llilil II » iHfriil

I'k oil an I'll liini' lii'lv wli lllll /.*. Co V. Ihi'I'it I l->.»i 71 li

liii'lir lliiTi- 1^ iiu ajtron rinnol ri- ll ii n i| I I'll 1 f lot I", till' |iir

,v,i fir ininrv i'.iii»iil liy tli.it ilili'it. wlnlliir. I'y I'o' oxii'i I "I'liinry

i;r.,.i<io. W. U SI. t'. K. In. V. Shiii'liirl i no iInl ilili'ii". .i liHoinot ixo iii-i

|,^l, Itl III. .\|i|». I l.'i A liii'iiiaii Illl iiiiulit liii>i' ,|i-i, iio'l II ili'fi'i'l i\i'

1,1, lii'lil iiiit to III', ai a niatliT of law, n ii'liln n of tlo' imI'iI . t.iii' -i.iiliiiv on

,!i.ir'.'i,.lili' Willi kniiwli'ili,'! of till- lllll till- 'iiji » lll'll' till' ri;;;iiii' " i- -l.iii'liiijf

iii.i'il liy till' f.ii'l tliat watir li nl in .i ili |r.—'ion on I'lo ti,iik il llii- tiini

ll tri'in llio riiijini' tank III liiiil III uk ili.irv'i' i.f it .In Hit-

II. /, 11 on till' ii|irim iinnirtini! tl n ,(, I I'Hiisi I, .-I \rU '.!'<. It > \\ Hi:il.

Ill till' titliliT. l/il.«'oi i4 II It ( W li.iti'M'r il.iii;;i'r tl i- in I 111' fart
'

).,i7..i/ il!Hil»( 4,1 •'. t' A. J'J"*. Il'.l 111. I I -. ri'w |ir !• luyonil tl rink

h'l -'li.'i. I In- I'll -iiiiilil ion i» lllll a 1 f a liiuiil rir, ainl lliat tlnri' i- for llii-i

I'l.iki iiiiitl wli" iiiii Ix'*'!! workiii},' -iv n n in im lra«i'i| [iioliiliilily tli.it Ilio

lii;;L'inB train kiio»'. iliat ,i I'li.ilii f .1 nijiii liiri'in;.' tlii' rrank iiiiiv

'iini|«'r on an ' iiL'ini' ti'iiilir, wli illl 1" I'jlil. I'll known aiiil in oil

iiiilii'i liiL'lii'r tliaii oni' on Ilio rar m.u- li tliii III

\l to il, will iiv rl,i|i till' lalliT wlnn -imt,!

i;.'in«' iinil rar loini' toptlnr l/r

ll il,iv

/;„'

U-l'll till

to III" I 'II,
(

ir for

loM'r,

it If. /.'. fo, I IHICli l.-iS

V. Ui/;ivr<,i» (fliJ) 4!4 Mil M.I L"j.s. :i:i \ (•;. :,\i.

:w. .-ll N. \V, -MA. .\ jury it jii-nrnil in finilinf tlut n

.V I'liiitrr w ho, wliili' tratf'lino on a triik walkrr wIiot roi with

ir. ha- yi't on anil olT at I'voiy haml i ir w.ii only iiii'iiliiil il ami la^ual

ha» lii'l|iiil to pii-h it a ron-iii wai i'\iii«.ilily i«norant that riiMn'r on

iialili' ili-tani'i', ha*.

I'Mii tK-liinony, I'xanii

• nliiiK to llii till' lital.i -111 roll .1 iliitiil n il,in;!i'rouH

ll il. III haH ilifi'il. <;.i(m v^,),. //. ,t .v. \. It Co V.

r.il tiliH'-i wi|iiil thi> wlii'i'U. i« I'lirnyh ( H',i7 : 'ii-x. t'iv, .\|i|i.
I 40 S.

ith iiotii'i' that Ilio llini."'- W . H'l

\lii'i'l'. '.'.rn iiiniiiianv -ImIIou,"I tl:

.ml that thn w

Wliilliir n servant in ft slonp mill.

hii'l - will' Worn ll.il wl;o I. I- ^roiii oi; ivrr a traniwav with

I'.'t.iio'n V. Crnlriil IIiiiikIi I ninn I'. It n i' i r liavini: [iriiiii'tioiin U|ioii il whii'h

I lii:ii 30 Kan. liHtt. 1 I'u . i:i!l. ll I till thp -

A -iiiion liaiiil. afi.r twriity nioiilh-' I'lrlnin

lii'lwi'i'n it iinil a

if an iron mil wliiili lllllllllllr.lti- I'oi

triiiliiri' I'lo-r to I In- traik, han

-Ini'liM' kiiouli'il:.'!' of this fail, anil

iMiiion from a Irvor to till > lllll- of if till' fiirlliiT f.ii'l that thrrr

(i.inil IS pi'i siiniiil to know il.s lull i.ir

liliiiii, l!i(rliiiiil(iii d C. It. I'll. V. 1,11 In

ilv.i'i) 17 Colo. 2H0, -JO I'.ir. i;

|ir"ji'('tions ii|Hin olhrr r,ir« iil-o. i*

It

a <|ii'

d l.>

lion for 1

1

II' Hiiy. .v.,/'Il> in Sli'lir

for till' jury In -.ly wliilliir a railw.iy ,() ;m >; |,; j|i

To. V. Hn'lin (IHlil) l:ill Iml.

rv;iiit who. wliili' (•iiii|>liii}.' two oii-in

ti'inlirs. wan rrii-lnil lii'twiH'n thi'ni.
ifi Hiiih/.H mill trmlhi.—Tlip ri>k«

L;lii.'i"nt in o'li'viiiL' an or ilor t.

ini,' fioni ll 11' nii-afi' ronilition iiif

llpll' llli'lll, will till i\ iiii'iiri' i'4 thai
lirl.liji' in? pri'«iiiii 'll In III

hu-lli-r

«:is rniployril in llii' rapuily
lii'l fl-'-i-Iril ill kliorkillv' till

li

known, whiTi' tin

IMT it il.iilv fo

lilt hail pas-Ill

vi'ial moilths

III of pnL'iiiPK. in niiiplin;; rii'.'iiis amil
iiili to

III.

ii\wi ti'stiiiionv. it

ml in mo\ in;; tlii'in, ami whi -I -o iiiiirli iinilor tillH' pa-s.-iL if a

'1 had lirrn -o I'li'jiiL'i'il for al'ont ll'.IIH tlillt till' llor-i'~ CollM -I'.IM .'Iv ki'

'i;;liliiii nionllis.

'.•. . /. if /'. I!, r,

Tlii.„ii,.,n

,. \'.m)\ -i\ Ml
C/i. till fit. i.'i v/,'. Ill r,.,il ,f r,.l.;

M'l
\!: !\ '.n V .Ili .\!ll.

111. .\ switi'liiiiaM ni'W to work, who i-

ifli' 'ih loiirs wi 1 1."n I

lit iii'ir—arily ill'

\ll I'lMlili

r,nli"i'l V r lur liiiiii ir-

.y



!

V

t;

'1

I

i

f

4

^1

^-^HjIMBBw'S

^^HnP
t.,i

1112 JIASTKU .\>U SllKVANT. [ni

sustained throii; h thn tnpi.lini.' < vcr of
tlif car ;umI dprri-li u!iil,. M.iihlin.' u|,mii
a brill;;,. Hl.i.l, w.is il.fni i\,. ainl in-f
curi! lj(.c;ni..(> (,f itijiiM.-i nt tliR tinu- ct
till- wr.-rU, :iiiil Ui.-ir ti.|ii|.i.Miy ri|i.iirs,
iiihl tl]i- iiiipni|«T f i-t<.iiini; iif'tii,. i,,|„.,'
i]-.-.l t(i >.riii,. Ill,, il.-rrii'k up. ri ihp i-ir,
wliirc the li.f.-.ls i.f t lie Lri,!-,. ^^,u'
p.iiiiii ;in.I rcailily (ii-.MMiMl,|,.,":inil ho
|'.iilici|..|..,| v,it!," tin; „,,.,:;iii- 1,,;, i.r
IP hairllliii; II, ,• r-]>.-^. l/<r;,., //, v. 7'. r-

i(> if /'. A'. (',,.
I
|-,'.|' II C. (

. \. ];;;!

2:1 y. s. ,\|,|,. si;. .; I i',..i ,-,,-,,-,.

Ni) ail i. li ! ,11 l„. i)i,.iii:,,hi, I f,,r in-
juries cau- ,1 l.y :i f;, || f,,,,,, n,,, ,,.,,,;;

of an ,-l..\a!,,l r..ih'..i\- < .,i,:|, mi\'. m1i,.i..
thf (•\ iil.ri.i- ;, i!,..t 'li,,. |,l,i; '1

ji!' ||,,,i

hecn ill lli,. il,-l',n.|aiir- en |.!n l.^r t.ii
yrars as laiHj.inaii, I'rak, n.iiu,' aii.l 1,11-
liiK-lor; tlial, ar-|...r.lii;i,' t.i his ov, u |,.,.

tinn.uy. hi- l,.i,| ..!,-,, i,-,l ninow. uu-
^'u.ir.hil ualk.s a!oiii,' tlu- >i,li-.s ,)f the
tracks siruilar to that ficiii wliiili ho
f.-ll. ail, I ha,l p:.--^,<,l nl,,,- mi, 1, ;, u.ilU
ill switching' a train. I.iil at Ih,, li ,,f

fii«> ai-.i,|. lit luul Il..t oti-,IV,-.l On- ;, iJili
of th,' walk ill ,|Ui-lio!i, iut that it wa,
ui,,LUai-,h,i; an,l that, hf lia,l in si, n-iy
Iravcr-iil siiiiihT w.ilk-. an. I al-,i lli'.i

,'M,' fri>ni whiih he I,!!. .Vi,,,, t v.
lly.1,1.:-^ „ T'.ir.ii II.,-, /,'. (•„.

( J.-m , t;j

Al.).. jiiv. .•;:,i. 7j N. V. s,i|i|,, 1;:.

A MM\iut inj,;!,(l l,y tlir -i\ iir; \v.,y
if a r..U'.,'lily Im It hi i.l^o „\,.i- , riii'u
|>i|MiiS airi-s whii'li he was w !,. .lii.u'
i-iii.|rr< in a harrow is not nii'--arily
pharj.T,iMi' willi a knov, Ii'.If;o of iN mi-
safe I'oMililii.ii, «Ii,rr it hail hiin cuii-

striKl(,I hy his fori-inan. aiil hi- h.ol
hicn \M rkirr: tl.-rc only a shirt liim-.
.^7. I.i-int S. II. /;. /'o. V. 'i!,:.,f„lj.

(liiOl; '|-.x. Civ. A|>i.) CO S. W . s;,.;.

(K) riatfvnns ami sr.i/Vi,/,/v. — ,\

workman iiuAporicMin'il as r.','arils sraf-
foMs is not, as niattor of law. charL:^-
ahln with nr;;liu'..|i. , in failiiij; to nb-
s<'rvp. after a f , w h.airs of work, that
one of the hoanls is not foeur.-.l. Ih.iiff

V. Missouri, K. rf T. Tn(st Ct. (lS'i7)

1 10 Mo. 1, 41 !>. \V. 2.-,.-,. Time eaii he
no refovery fur the deith of an eNj, li-

eneeil oni;iii«'r who lost his l.alaiir,. ;.ii.l

fell off a platfunn into iiiai-hin.'ry v, lii.'li

lie was oilin;:. where the evi.l.-iiee -li,.ws
that the aceiilent was ,lur- to the iliin

light, the iiiievenness of I he pl.itfuini.
and the want of a railinu'. an. I tliat
these eomlilions were or laiLiht to li.ive

Iven known to him. as he ha.! air a.lv
traversed the platf.iiin si^Mral lim,-^.
I'!rr:ch V. lir-.t 1:. .'.' (',., (I'lOl) :; I

Wash. 83. (>;) I'ae. 1 I OS.

It lias been lielJ that a workman nut

a earp.nler. who had been en.j ,

all, .111 liii,e houi^ in eaiiAniM
al !)._' a iian.iw ninuav on "i .>,

Ihe -flo of Hhi.h m'.is pliif,,

point an a.l.lilienal ]>laiik t,>

spaee fur the laborers to |>a-s i-i,

wa- not iharL'i'.ihle, 11s a iiiatl,i

"ill, kn.,\sl,,li;e tli.il this plank
n.iih.l to ii., Mippi.its. anil th.ii
he hail known of llie defei'ls. !,

r,,t iii-,-,--ai ily have been guillv
li-'.nie in u-iiij; the seairohi. '.

1/ . M.i,,(, A. ,1- T. liu.it t'u. (I"
Mo. 1,. 41 s. W. 2:..-..

(h) fnls
,.f i,l,ihl;iut.-i.~\

-!"ii in lii,- ri.n.nle lt.«,r (,f a
<'.ay, li-> III. ill a fo,.t in iliaiii,

I',' II I.' til •! ir:ih,.s ,|e..p, ami lil

li iihii ilu-i of a darker eol..r t

I i.iiii, I... ijiMi,,! a risk whi,-h
\i,ais .1- r,;;,ii,|e,l an em|ili.yis. \

been workiiiL; abniit si.\ nionlh-
ri.nni, and whose ,hiii,.s fur at h
\'. iiks hefuiv lie was injiijed bv :

iiilo the (!ep]e-sii,ii were -iiili

u ai:e it n,,,--,iry or eenveiiiinl
l.> p i~s ,,ver till- p.,-- .;..euay i\.
U /i../.,i V. 11 h,l.ui,J,

I liiOl) 1;
•'i •".:i -\. 1:. OlJli,

111.' oil i--i,„i ,,f |,n employer t.

a s.T'.ar! of the r.n;i,\Ml of son
lii .- -u| p .Hint.' the r.ifiers of a I

I 11 w hirli he ua- wi rkiiiL'. the n
ill-' that the buihlin:; fell, is ni
- "If 111 :..li;.Tiii-e. as he tmi-t h,-

have bi en aw. ire of a ein U!
V, lii,!i he had an ample op|ioitii
I '.-I rviie,'. and wliieh was eleailv
lo his si-ht. The tiup qiie-tiuii'

.jury, under sneh cireiinistan
win 111,T till- ein],Jiiyer act.sl wj
son,:!,!,' piiidenee in coniplian.'
Ihe rulf whieh r. ;iir.s him t.>

fi.r Ihe -iifetv of his s.rvants to ;

of his ju.l-iiient. .Vy/., s v
(Issj, I'!! I'a. 4C.-).

(i) Slipji.ni snrfi'rm, — ( S,

'ie\l -iil.il.i The owner of a
iliiih.'e i^ lint linl'le for iniurii-
eii.|i!. y. •> -.lippiii;; upon an iiieliiie

upi.n V. hi.-!i he k,-v.\ to eil mar
li,i'Ui-e of Ihe ah-iri..,. ,if eh^ii..
he h.1,1 fiei|iiiiitly |., 11 on I lie t:i'

in-.' tile -i\ H,-,.k, prc-sling lli

ileiit. and had aUo ha.l his -,,,

i II, (1 t,' Ihe risk, .iiiirrimn /„
' .,. v. 11 ,!ll.H

I
ISliSi 2,S ('. C.

."•:> r. s .\pp. 4iin. ,st r,.,i. 4-2^,

(.j) '.';».(/,/,(/ cjirtniiijx.— .\!

jdoyiv familiar with the otimliliei:
!:!•. i:l- VI rk, ,'. .srv,ral ye.u> iii lii.

of the pieiiii-es a~suna-s the ri;-I

the want of railing to guard a v.



IT of ,1 -I,,v,

•r iiiiiiric'~ U-- 11

an iiicliiir I ! 1^
'.'

" "il lll;|rr:;i;, IV.

nf oIm!,. «;,.;.

on llic til' 'r ,;ii:

mliii^' (I; I

.1.1 his ,,. : ,

iriiriin In

:>* ('. C. A. 4i:.

IVd. 4::S.

niiifix.— .\ii 0'!i

' ooiiililioi:- fp "

CMr-> in lii.il I'ui

•s tlu! ri-k f ::

juard a v.il lou
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tninin? vitriol, in the floor of tli,- far- v. /7.,',-r^f (IS'Jl) 143 Pa. 1, 21 Atl.

UHT. anil from Ihi' ol,

llllll finni »
•nrity piiMiiMi

i-in',' it. ulii-tliii- -iir!i oil- un -'I'lic .laiiL'i-r III it a innn

..untv ari-i-i fnni a u.iiit ot li_ t, i

iruin '-l''.ini. or l.oih: aii.l ht- caniHit ic-

ir st,!i( iiiiL' l«-t\\t^(*n the rolls wliich ron\tv
:lll llh

ir for iiijiirios .su.-tainoil liv l.illin^'

I'!

I> ll:i

ml. n.' f

hit \>

roni a iMnii l.ir

of tliini

nio the vat whilo attempt in;; to |>.i.-> i.- ilr.-iiir.l to 1.- ,.l.vi..iis to nn rmiiln.M-o

lis

1 one part of the faitoi

iil'tn V. \\ ii.\iihHrn if .1/.

SI 170 .Mass. T'.i, A-i X. Iv

k

,vho h, 1. Ill «or.,ii ;L' f.

r..orn wli.ri' t!

'
' ion \\ iih til

A sorvunl «lio had woi

i\. in a l.innriv when- tln'
I

. 'i i '"I

nt of t.1,1

>r J J moTiihs in

is, thnlu'll liot

• 1 .V it-. 'If until

i.i. nt. /I. imra

alk

ut open at.s f,

,\<j I IM'II) '\:\ .Me. U .Ul.

niton woro Of.

the ciUf
•s to w a

nil slipi ...
from till- vats ami -.'tth ! upon ihai _•.•;. LI.- \\\\\\ kr.

irv l.v tl

ant wlio lias i( ..n op.-r.itinLr

It* wip'.r- \\hi.ii -I th ilivs i- not no-. irily

nf th« (1,111-

P.m, Is pf.-siiii -.1 tl .h.ii.l th. or inri'lt n t to 1,

-I liy thi-

.1 l.v the ol.-riiril\

I- p: ..f \Vol

MM" n.liii.in n -lilt it an..t!i.T iinja tri. '! saw clo-

,;i.-.l l.v l!ic va.- hv. i-Uri \ . ttnifstrni

u I- thus ri-iti'j Ir.im t Ir \.\\-. an

I.I iiH.o\..r f. 1- an iniuiv rn. i\

.in- f'tn; -lli.'ird Cn. (I'.Mil) s,:i .\linu. )1j.

.1 in r^.l N. \\ . SJH.

iii|itinj,' tl

'iL'l.t aii'l in vai'.i^-

i.h.iik-

il.

(Ill /'/.;

olli[il«'l!..! to f.-.'l hi- \vav.

th.it h.i.l II.

ji- mill vn
f..r th.

..' /,•

;:4 •li.h

/.s /.. '!tlu r Cu.
(
I'.HIII) th

.1 «.i

.rk of

a servant who
iii..-t p.irt in a

-.1 in

..111

• iiiiiir.'il uhil.

a 1 r\ 1!.^' .1 \\ I \^ t hi* -n.

.\. W. 1. in'.i-r w hih h.i.l

A -iMV mt w II... ulii n 11'' to plr.'ir n! .

I tlir..ii"h tliB

p!in..r. liy sirikiiiL' hi- l....t .iLr.iiii-t ro-

ll. .in a lliinn. r; f.-ll into an op..n v.-hiit;,' kiiivo- uhi.h 111. I ii'.t h.

Li'tui'i-n t\ui pl.it forms, was hi'l.i hy a |k r.-on stan.lin:; in I ho p.'-itii

or. whiTo i t app.-aroil iiipi,-.! I.y h li 1;.. 1: iiii-olf tl-tilil.^^

:i:it tiro planks hy whiili thi- -[laco had tli.it ho know iiotliinLT ..h..iit tli.-

I......1 ...viro.l ha.! la .1 ok ki it ranno,t h.. ill .1. a II. at-

t..|i .l.ivs li..t'..ii. Iho a.. I.i lit. /,^.^- tor of l.iw, that iho ojiiiort unit i. - lip

I'.i'uirinilU /'.,;..! Co. Il'.iinii j:i had pn \ i.iii-ly had of uh-orviiiL' tlioiii

I liv. i;u. r.. .\" V.

Dh^lnli'liulix nhr.y
lipl>. char;...'l iiiiu uith notiic of th.' .l.iiiL.'or

I'ltril us. a1o.l 1. Iho ]'f'nnnT Muma
\ III r-on <>in| ilovcl to driw a toaiii f..r (Isii.'ii h;il Mass. M.-i. :!,-> X. K, l,",!.

a Is fri ill

,\l,icli il is ni'

" I
.laif. •nil. to C.ij J liri Ix, and t/i vi. — Th..

s-ary to p; to in-tnjot as to tin}

li.-niii ovor a ._'.il..-.i^iv. assinncs ilio .i.iirj.'r- oiil ii-I wiih ct^'j\y h.-l.^

of th.-> liiani 111 iiiu' tl Ih.ll

• is likilv to U- -tl u. 1)

nil.

ilv vi-ili

forth wh..ro

1.1 111- h:

in
i>;

. uiidi-r Iho hoani

icn ilriviii

v.-r.il

on as a. ;.'r..iin.l of aitimi

wh.i L'ol into till, narrow
u!..i.. th.. i-i.-ju h.ols wcro.

.;.' ift.r ho iia.I l".-n rii:.ML'i-.l f'lr spvi-ral

i-f. it is ii.r-l.i-isl

.!ir-.l

M'^"

\- uiion \v rk "hicli (-n.-ilih-il him tf

Is'.i'ii 02

.hi\iri a roa

V,;\. ii; .\ man wi. h.

t llllll in opi-rition. Cnsni v. /'.

for

.tv;.;..//' /•. .07 C". I ii^ni 1 liN

MS. 47 .\tl. 112s, Contributory
:i!il(' with kni.wlodi.'e of Iho r.-hilivo n. :;|iL.-.-.'.-o is not predicalilp. a.s a mat-
' ijlit <if a hoaiii on tlio rr.al '.in .iii.I t. r ot l.iw. wli.ro tho rvi.h-nPi* i« that

Hi- s..;it on tho triK-k. l/o'/. r v. a mill hand wis injiin-d hy iiiipovon'd

'.1.1-.' (lilllfl) ").') iipp. Viv. 27t!. 0.") .'ou'- ihrop d:iys aftor rotnniin? to h\'.

\. \. Siii>|i. 8n. di.iirs. that tho cojs Irid lii'Pn rnvcrcfl

ill \iliiili.'!.—Thp .Tlispnoo of Inrcrn prior to his al.-onep. and that his attcn-

;.in^- ah. nit IS im-hos lon;^. ^vliii-h it was lion at tho tinin of tho an''i.li'nt was dis-

.ii-!i niiir.v to insort in the top of a tr.iit..'I Iiy his duties. Crnvr r. Chrix-
h-.j-.n- to' k(v). tho load si'cnroly in its H,tn (1-<S.-)1 .?4 Minn. 307. SO X. \V. «
j.!'.,.. is -lull a r..n-pirnoiis iind niiini- ils-;:. .Tii Minn. 41."!. .Tl X'. \V. .I.'i7. --\

I. -1 fait to one wh-i has 1, ...n cn-j-iL'o.l -i-ninil! hand is rhnrL'onl.lo with knnwl-
ir .'iizlit days in hiiii.llin'j such liii_'...io- 1 lu". of the jv.-ition of an nm-ovorcd
I'i.:! his fniluro t.i r,.-.ti."o the di-fr.-t 5-- ,.--. hr } Tirar tho p'iiee uh.ori- hn h.;is

!i-L'liL.-.-iio(., as a itiatti-r of law. It'inisih 1,. < 11 v\oiking for thive days, if Ihc only
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"li-l rurli(.n to tlw view ii a sUid iim-irl

fiiililv ii.iiniui'i tliiiri till' rii;.'«lii-i-l.

OIkidi v. MiMiirniii Culur l.iiiiihir Cu.
(l.slMi !» \\ii>h. oOO. ;!7 I'ac. Ij7!i.

Am ciiiplovri' who lias lua-n vMnkuif.'
liiily dill' or two days is not. as iiialtrr
of law. char'.'i'al)!!' with knowhil;;*; of his .oat sUfve upon a'set scri
thi- l^iit that the roils pniti'iting a p'ar rcvolvinj; shaft whili- hi> was n
'1^' •''*' ' ""I" Ml lii'Ml as to produce to niijust a belt U|K)n a pull
an opiriiii!,' ilaii};.Tou>ly lar<.'<'. /.<„< v. >haft is for the jury where '

Amrnr.iii Mjij.i-o. (I'JOll ItiO .\!o. (il)S.

floor, ns tlip senant must b(
as having mssumuhI the risk.
]l(ii:ihfill (lUOl) 178 .\lai>.s. 9
4.-.I.

The question of the contrih
li;,'enip of a servant injured \)_

til S. U . tj7«. It is for the jury to say
whethiT a servant in a sawmill shinild
lia\e known of the danjiir ari^in;; from
(ovwliiel^ whiili had heen uncovered
>iruc his piiipliiyiiient he^'an. one wi-ek
licfore the ari iiient. Uuiho v. Uiisvlt
(ISSiii ;(.-) .Minn. 4H.'). 2il X, \V. 108.

(pi l!it<,hi>i<i ciilindiTK, dr. — An
employee en;:af;id to remove wa»te from
a slowly revolving' cylinder, wl
liii-n eiif.-af.'etl at tli

months, and has received full iii-tnic
tions as to the mannei of pi-i Iminiiij; it.

a>.-umes the risk of havin;,' his arm
eauuhl in the machinery. Ihiif/lr v.

I.iiiircrrc Mfq. (;,. (IS'.i:)! l.^ill Ma-s
.•i78. .34 N. !:. 4.-.S.

.\n ini-vperienied servant iiijurrd
within fiflis'n minutes after he l.e^ian

work iipi.ii a iiiailiine with swiftly re
vohiuL' toothed rullris. lielwern which
he wa> told to pii-h lirick hat- with a
-liori stick, is not ne<-essarily ileliirnd
fiiMii lec.viry. rhicnqi) '

Anilrr.i,,,!
/'/. .v.v',/ llrir/,' ('(,. v. I! iiihitrz (18!):ii

hat he had often adjusl4'il I

and had never notici-d the s

that other employees who hail

the helt in the same manner
noticed it. I'ruke V. .Vouf/i /'i

'Iry it Mttch. Co. (I8!)7) 68 A
71 N'. \V. 276.

In a case where the injury w
by a project iuf: set screw, the
own testimony showed that

has worked in>ide"of a mill, takii
"'irk for liftwn from the big jwuv, for nearly t

and had been employed

-)1 III. A.
I'l'- >t.-).

dp Uriiilihifi hiiiiljrrs.—Xo recov-
ery lari he had for the death of an eiii-

pli.yn- \vho -tninlihd aLMinsI a revolv
ir.i! Iiiiiil.hr fr.'iii wliich tlanf^es and
li'.'i lieiiN iiroiii-tnl in -iii.h a way a-
to catch his clolhin;.' and throw him he
tw.rii the luiiililir and the shaftin;.'.

v\liiM- hi- li:iil worked fur many year-
.iiid wa- familiar with the machinery.
fail-nii V. \liiiiilr,r lr(,ii \V(,il,s (ISIIlil
:>.s App. Div, ;is. :,:, x. \'. supp. ii!i2.

in N' ^ sn>irs.—A cirpcMler h ho i-

injiired by a set sereu in a rcM.lvin^
-h.ifl after he has wi.ikcd on the em
ployer's premises for a con-idiMalile
lime cannot recover on tie trri'iind that

as ass
the .scanllinfr machine—that i>

till}.' the lumber in place to be (

-aw—for about nine months,
diirinj that time he had. upon
occasions when the foreman w;
run the machine in all ei};ht

prior to the accident. The co
It does not appear that plaint

IS assistant was such as hoii
-arily siive him knowledsre of t

lure of the machine or of the
of the project injj set screw, w
a concealed daiifrer. It is ni

that he had ever been callinl

that it was any part of his du
lonie acipiainted with this mac)
to adjust it when out of ordi
'li>u|a|i.>s true that vime men
-ame i>p|K>rtunily would have bi

Miliar with its nieclianisni a
|ii.ililici| to lake charpe of it.

a mailer of common e\|X"rience
men would not. There is a <

ill the cip.icity of men to acqui
licular ktiowhil're of niachiner
the arianyement of its pails, oi

of coiisiiuclion. some havini;
power of oliservation, and more
in\esti(>ate and understand, tha
The extent of plaintilVs know

he <iuj.'ht to have bii'ii inslni.tcl as to this machinery was llierefon
Ihe dansicr. h'rnl.i v. \,iii,,,nil llr'li}i'i

Mnrh. To. (IBd.'i) l.'f C. ('. .\. J.il, 21
I . S. .\pp, B.-,0. fi.-) Fed. ntn. A servant
who had bei'U workin;.' .il.oiit thrie wiek-
in a factory cannot recover for injuries
cau-«il by his sleeve hiinir <MU!ilit in a
set screw on the >li.ift while oilinL' it.

where there is unc..nl|,,dicll^l evidence
that the screw could be acei; from the

f fact for the jury to determ:
ilie evid.'ic" before them." /iir;.

Uoorr ( 1«)<M ( 00 Cal. 410. 27 I

(s) Ciuthiirj mttrhint'ft, — In
where a door in the fence roun^
machine fell out while a sitv
"Aij'inir the machine, and be lb
hand a^rain-t it. it was hchi tlm
lion could be niainlained. the



li

le contrihutm V i,,,-

injured hy (';i't, hn:
a set screw ii|«.n .^

• he WHS atliMi |.li:.:

cm a pulle. mi i:_

y. where it ,i|,|jr;r.

(Ijusled the |.iili.;,

wj the screw. :{i[

i who hiiil ail|ii.t^:

le manner h.i.l r.^'

. South I'lirl: h'l.ut

%'.)!) 68 Minn. :!m.-

p injury was cnw-i
crew, the pliiinti!!.

weil that Ih' li.i.i

iiill. takin;; hmr-r
r nearly two viar-,

reil as assi^<tMnt nr.

le—that is. in put

:iee to he cut hy ih,

nuinlhs. an.l il„r

liad, U|icin iljiT.Ti'-

ireinan «as ,i!,-.t:

all eifrlitc'ii (l.i;,.

The eoMrl «,ii.|

hat pl.iinliir's .Intv

'h as Wdlllil !|,r..

ledjre of till, -tr'i

or of the i'\i.tiM'iv

screw, wliich Ha.

It is not shin:

en called iii"m. "'

of his duty, tn h.

this niacliini ly, •

It of order. It ;.

<>nie men wit'i ' •

lid have Ik ti i- 'i

lianism aiiH in';

rpe of it. hilt it i-

e.\|X'rien<'e th.it i

M'e is a diirch'f

II to acquire a pit

machinery, nr 'f

s pints, or ittant!-'

le haviiii; ;.'riMt(t

and more ih-iip

:

itand. than utlift-

ilV's knowlrd:.'!' f

lerefore a (]ii('-.ti''tt

to determine fr""

lem." Illa'^!•ma« •'

410. 27 P.ic. W'
tnc.t. — In a fa-'

encc round a cir:

le a wrvaitt \\,i-

and he fhr:-t ':<

H helil that i:.i :V

iiied, the i\i.ir:i"

S -IDll] iMi'iTKi) KNOW i,i:i)<;k ok ki^-k. in.-

shiivvi nc that he «a~ e\|ieMiiHei'd in tin

id liiaeliines. aticl that he had hiin>el( impii~-iMe \i

in failiri;: to di-.' that It

akeii 1>IT and ]"

itnrs. /i*i

I llllHIl lis \;\.

it I I'lllltlix,

;,T ol till

ill,- I

the door ^(viral

Mills V. <!

iitriilli th.

\.iitl\ iiiitii- ti

I'pii.it inn ui a |ii-tipi md

:it s, K. !ii;:).

so lis to slop ils niiitinii itiliii'ly. is tor

the jury, where thr ~. rx.iiit li.id only op-

vleilL'e of the dan- erateil it fur almiii \:

rk i- not

III

elil-ivelv in nioti- -^1 -li

lioin>

1- to he all

mil till

1 from evideiiie that the | lainti piieei ililde l7. ./ Sl:lli 1

liad liahitually put lielts on the pulley I'loj, i-lih ('• IstH-.l

ill iiueslion ( Ini ill'

iivir a vear hel'i

a p.

le t tie ai-el

\\ iisliiiHihj .( <1 It.

id of lathi

lent. l/./».o/.

<<>. ils,si;i ,-,

:t: N. ^

i/.i.;,i

ipp. 1.-

.; App. I )iv. ,-)7

!i /'.,- ^/ '//. Ill n II II i-i.ll.

iiMinl in a fniin.liv. vihn h.is for

M.iiliev. m. .Mliinieil in ilstMII I :i."i I', tv

s. ."i.'i4. :i4 I., ed. j:!.'!. 10 Slip. ( t. Kep. lion of

nil.- I'll till itliel of the opi

d for the l.reaU

11144. mi; of ca-t mi;-. Mill f .1- t . il,- h.

Itrl, \ uonian of mat me a'_'e I ii a dalU i| th.ll

itnl avera;.'!' intilli;;eiii

i-k of workiii.ir in a narrow
'd till

in till

:)f Illi^'U llded

where -hi' had
ntli'« in ~iirh pi lei

ri'-nnied to imili-i-i.iml llie ri-k that
if ill niii-tiiiie- tiv -iitn.'-

1--. hells and what faiilnr In, in II I ../ V.

winked ne

lii'foie till

riv ;/. istn; Ml 14 .Ml. s7

IJ.

and four year- pvevioii-ly at a mi- rut

similar in ainio-t every re-pi

\tl ll!l|

lAat'ir iiiati\ liiiif-

I't. i;o il i\ - 111 f.

h the licit

helt. vliere the n

-h'

straight in-tead of to h; appi.ilal.

ivhi. had
,1 u tin-

li. 1,1:1. uill ill' hehl

III' i|.in;;.T III. It the

iif jelkil';; :llld -hill iliL' I'l 1 he eli\

»aee wa- oliviou mil was
irvid liv her liefoie she ennitiieni 'd till

I hii II he kiifw .

'd liv liiiii on
lid

till

I'l

\ator Hour in

Hlk. Kriill, 1/ V. Ililiilliiliil <'<iiilililr i'o. pi

:1» lI'iS Ma-s. 27s. 47 \. K. W,
li'S li feet

111 sli.lkell till

me lii;.'li li. he so I

•lit of tl le

I'iMiiit who has heen oiliii',' a inaehine as to he e.iiiL'hl im.liT a pioiii'Mii;; heam.

fur one year, and is injm.'d owin;; to iheplae-of uliieli lie al-o km w
,

liiiim

till' alisenee of a bolt, which
lii'll to shift from a Imw on to a

>-..i7,- Hi

ti'-ht .\la— . 4411. .V.I \. K
lltiOli v.

Ilev while he is workiii''. is eharjie-
I'll

.

ahle with notice of the defeel . w her till

.\ii employee iii|iirii| liy an elev.ilur of

\liiih he is alino-t the only ii-er. ure.i-

Imlt ha» hei'ii miis-inij for nine months. >ioneil hy a pieiiiatiire Ino-i'iiiiii.' of thi-

('mil'- V. (Irifjiiiq Iron '

.1. I., (ion, 47 K. K. .'

(ISOSI li-i

'sti'.ii li.i N'. elevator from its fa-teiiin;;- at the Iml

4 .Ml. (111. iif till

.Mlii

.\tl. liSO, wheie the

.40. 41 tl

shaft,

f

hemt; oera-lotli il le

mIcii sp

iipiin

till

the ifroiind that t
|

ehinc had lieeii amipiaH

le weaklii'sH of a woiM

lis put plain si^rht of the plaintiir. may
\-\U\l 111

eel ion of ver from his employer. .i> it

diitv and he had
hi.4

ippot titnity to see

VI Sh-iim sh(>iils-.--\i is a i|iie-linn the difeet lufore ^.'ittin;.' ii|ioii tl le-

fiir the jury whether a mat nil •d

for t' . first time to operate a steam I
IS'.en

liicliiilr V. l/i.;,i.;iiii Ml.iili C,

1-20 .\lieh. Ii.'i4. 70 \. \\ . 00

sill) I, who wa-. not in-lriieted hy the .\n emplovi

ster as to the ri-k- of the

art of whose diitv for

mole than two years had heen to sweep

had time to learn of them lieloie hi- in- and clean out the hottom of an elevator

II irv. which oeeuried within five day- shaft siMial times a week, who was in-

afler he l>ej.'an work. Mhm /'m'/o;, ji lleil. ullile pel fr till'' -iieh diitv, liv

lllihl. <f Fire Itrirl; Cn. v. Ihnh'tii • IS'.l7 ) the desei'iil of the eir upon him. cannot

74 ill .\pp. t;i2. .\Hirnied in I IsOSi 17(i reeovei . a- the li-k was an olnioiis one.
••• - - -

1.,//. V. II. I' Sliiil, iniil I'o. (1000) 4:!III. N. K. 2.->ii.

(w| .1/(1 c/ii rif for nitf I.I it- t. ( lot I'eil. 270. .Mlirmiiiff

113 mrtiil.—The directin ihieli the iltioiii :::! 1. c. .\. ii40. on Fed. .•>:12

frapnients of holts will lly aftrr I hey are .\ -ii'rxanl eaniiot recover lor injuries

t caiisi'd hv fallinir down an elevator shaft,lit off hy nippers operated hy a -eivant caiis.'d hy falliii:

» presumed to be known to him. i'hi- where lie had hi

'ii;o rf 4. R. Co. V. Prttiijrnr (ISOS) inent for

82 111. App. 3.3. port unity

(XI Str'iin rnginn;. Whether a ••vi\ .\-.\~.

»tit was guilty of contributory ne

in I III

iree moiitli-

.1 k iiowin;; w liere

line employ-
ml li.id op-

the elevator

id that it ua- n-..] r-t!i(

,'li- and liable not to he slamiing at the door

m
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of thr wlinft. Ilioicii: v. Si.nrl, r. d d.. i:<Ut,rj (.iV the In.l'.r wliilc )],• «
(iniil, ini 111, -Ji;, Oo N. I:. M,-,. .\f in. m III., dark fm- tl.c p.^i, ,,

flliiiitiL' ir.iiKi, 01) III. Apii. 1'.'. I,;nl iii..iiiil,'.| Ui Hi.. Iii..'!i,-| -.!,

WliiUi.T ll'.f ilaii/(i. II- ri.ii.li! ii>n i,h,u \ Itmin' I'.IP,")) In.') .Mi,
»l[iiiiUI liavf^ born (il-(rv..| :\ .i -irs.mi i;:: \. \\ . ,")i;.

is a i|ii..<Ii.>ii I'oi- th,. |in-.\. \k li. re in n, , ;.,.,,/;..< nitii hiinl:>i nf
jiirv wa> iMM-iM hv hi. .•.niiny' inl.. ...n- \\Imi!i.i a ~.iv.iiil injiirr,! l,v i

la' t wilh a i;ii.|.r |m nj...: inLT into an -i.lin.c of a 1 1 ini'li. c.iu-i'fM.v "a h
fl vator ..liatt r., I.ii .i- I.. cMir .:..-, t.i uluii li.uj <,.riirii.| nul luiL' l„i'

till- i.latftinii ui till ,1,. valor. .(ri.| it .i|)- .i.( i.j. nt . -huiili! I:i\(. Utn.wn
praiH ihat li ul.l n..i - , th- .'i,,|,.r u.iviioij. j^ a ipi.-tioii f..r lla
rraililv (in ai inlofili, ,laikni-«-. ill- III'',: \. !'<•/,! (ls',i_') 137 M.i.-

auii \. ll'uijuid I'ltHiin; Cu. il;mii| HI :(1 N, I-;, lu;.").

lo«a, :!i:, .s-i N. \\. no;!. .\ l,,i...i,)- was not. as a nnittir
laiil tnhir III,,-!,,,!! .//i/.f/).((»<.—A ^'iiilty uf coiitrii.ntory in'^'li;;i-

cuniiiioii lahoror who ha- Imcii worklnir noiUinL', nndi-r the clii'iciion of
round a ciaia- foi llm-.- uitUh. and is man. In that part of a trrm-li wlii
injnrcd owinL' to thi. l.aM lli.il thr hook not -h.Mthc'd or fiiiln-d, .s(i a.s to y
utlachfii to till' cr-iin. uhirh is ii-. d lor ncoi.iy fur injiiin- can.-xd hv i

lioi-tinj; jiit'Ofh of timl.iT. i., too dull to in^' of'th,. trmcli. wIiito lic'ha
hold thim projp.rl>, cannot ncovcr norkrd in thi' iri'iii-h for an hoii
wIi.Te tlir jury lii- i.'und -prci.iMy that ih.^ a.-i-iilmt liapp.'tK'd. he wm i

ho could h.wv Seen the d.lcM-i ii I,,, had inii: ir willi the cliar.ai-lfT of lli

lookcil, l;>diniin v. >/o//. ilss;i| IJd and the datificr vas not .!ooc-.-s;ir

Ind. :)! t. :;j N. E. ."iiil. \\ hcic a servant vioii, to a per-, ii of his u\\«
onj/aLTcd in loadiii;,' halo ot .oitun on a l.iii„,il,- v. Coo/; (lf-!i!t, 21 R. 1. :

ship Hii.s conllncd hy his .iulics to the All. a I'.

lower hold, where he diil not and could i.iliorer who reached tin
not liave >een the hooks liy which the work only a few mi nie- hefoic ;

bale.s were lowered, he i- not .lnii<;i.;iljle of (arth tell upon him while he »
with knowle.If.'e of th. ir d.lcctive coiuii- dc.rininin^' it is not char;.', d.le

ti.rn. (>i--ii»i .S. .V. (ii. v. Miillliiiis ki;owli..|^'e of its sjieoialir d.iii

(l.SiMI) 8(1 (;a. 4IS. 1-.' S. i:. i;:)2. ..on.iilh.n owiii;.' to the fact tlia

\\ hi.re emph.yei.s injiiii..! hy the fall- w.il^'c.^ ha. I h(.i'n .Iriven into tin'

in^ of a derrii.k hail norhin;.' to do with the pn-vi.ni^ .lay, anil that th.a
it.s election or operathm. and w.r.' r..- Iieen a fall of rain diirin.; the i;i:'

ipiiii..! to work so mar it il'at they o...liii'_.- the acei.l.iit. 'ihoiiiii'i v.

"I- ht he injnred hy it- i.ill. it ..ami. it ilsjn;. :.>l c. c. A. 4tJ, 41 U. S
s;ii,|. as a matter of l,u\ . that they .jTI. 7.". l'...l. ."..".2.

Were nefrlijrent in w.nkin;: th.ie or that i.l.l. Turn, 'Is.—A hihorer eni.'>

they ii.-snnn.d the ri-k of -uch injniy. evcavatin^' .a tunnel is cliarL'. iMi
.l/c)/.i/o,M V. Mrllalu (l.sliii) 174 .Mass, kim^v I. d^e of a orack in the wall-.
.kjti. ,-,1 N. K. n:,i. all hi-, f.dlo.v workmen have oh-
An employee of mature y.ars and or- Ami- r-nn v. WiiiKtaii (1S87) 31 I'e

dinniy mental eap.icity. >.vho has heeii (eel Minrx.—No action can h.'

workin;.' for two we.k- or more ah..iit a tail id for the death of a lahoi.i
maohiiie hy wlii.'h round |o.'- 4 f.|.i loiiR. mine who was killed hy one of the
coMie.l with ice. are rai-..ii .'iS fi'i't up.in which it was liis Im-iness to r

h.ioks nearly 4 feet apart, on which tln'V from tlie h.pllom of the e.^oavati.n:
are placed, shoul.l \<v hel.l to have as- he was woikini,'. after they h:ol

sum.d the risk of injury from a lr,i,' thrown ilouii from the sides hv
falline from the hook .

/-..i.-s v. Mniiu- niii.ii-. /.o/.. : v. i'Dihnl .li.C'iim

j.u-turiiKi d liirrst. Co. (ISiUI) 02 .Me. Co. (I'-S.'l) 1 Ariz. 4(14, 2 I'.ic. 7

.')ll."p. 43 Atl. 512. Whether an onij.loyee in a mill
ihh) /,i7i.'i/iTS.—The risks inciil.iil to kiiowle.h.'e of alle^eddefeets in a

tisinj a lailder made hy n.iilini; hoii.'oii- way ... a .pie.-tion for the jury, wli

tal slats to upri'.'ht po-ts wlii.' ..x- was not put .if his duty or hii-iii

ten.l .inly IS inoh.'s aK.ne the hrh vork he on the lookout for siiell def.-cl

of n holier is pr.-umed to lie appn'ciatcl he had opportunities to oh.servc l!

hy an emplovi.o who has heon enjra'ji .1 the ..oiir-.i of liis empl.iymont. the .

f.-r a s>:r.;it!i in -tokin;.- t!ie !;.il r; and tunilli- ami dcfrcis bcin;; of .-;

he cuiiiiol recover lor injuries due to Uis chaiaeUr iU> to ullord ground for i
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I, ni:rc tlnit lie linil oli-.rv(><I mi'l ili'l

kanvv ipf tlll-lll. »\ /,.('/. K w y.rni'li ruiil

('„. I l^;l'.U 1-22 Al... lis, 2ti So. 1J4.

WliitluT ;i iiiiTc l.ilpoTir I'lniiliiw.l to

liiiil oiP fiiiiii till' iiitiTiur of till' iiiiiic

to thf ori" liou-o liy iiicatH of ii vrliii'lr.

(ii'.il not li:nin" niiviliiiij; to do with tiiii

lit'iliii; a tmiiiil. li:i<l kiiii\vl('il;,'i' cotipmi-

in^ till' ooiicliiion (.f tlic r<«if, i^< fur the

jiin-.
."•'/ •»/'^'.>i M'li. if Mill- '" V.

Sr/i'u.ti/ (
ISlMii 1.-, Colo. 1!I7, 2'"). 25 Piic.

M. A Iiiilici'^ l;!io\vl<'iI;.'(- of tin; dan-

-ri.iiH sliilc III llii' iiiiif 111' :i iliifl ia for

i^lii' jury, wlu'ii- In- li:i'l |i.i~-i'd inuli-r tlic

yluv si'vcial tiiiir- ;i day in tho oiMir-i-

of his work. ('/.. ," AfT if"/'. Cunl d Min.

I ... V. llrt'tun (l>llii) Z K.m. App. 2!i2.

!.-. r.ic. ii").

A iiiimr iiijiircl t'y tin- fnUintr of a

r.r.k wliii-li liail nrf.'1'L'intly '"'"i iilluwid

iu iiMiiain on the mi!'- of" a sliafl wlicn

it was cxoivati'd p.intiot lie s;>id. as mat-

tiT of law, to liavp liccii cliar^'c.ildo witli

ki)nwlcd'-'e of tlw ri-sk, wliere it appears

tliat, altliiiH'jh he liad liccii nnployod

..viTal months in tho nine, ho had not

inliiid to o.Kcavatc the .shaft, that the

iiiilv IJL'ht in thr shaft was liy laniern.s.

.nvi that tlie place fniin wliieh the ruck

i,-ll eonld s<'aici.Iy he sein in a-eei;,lini,'

ami desceiidinfi the shaft. Si v r.inrr v.

V, ,. i:n,)hi,\d Talc Co. (11(00) 72 Vt.

IHl. 47 All. 833,

A eiiiuphiint whieh states that, with-

n'lt any fault or nei,'!i<_'enco on plaintilf's

:,Mt, the slate coni|iosinf; the loof in a

i.ril mine fell upon him. and that lie

li.hl no knowled^je of the unsafe or dan-

u.Mous eiinditiiin of the roof, inasinnch

as he had been in the mine only ten

liuvs hcfore the injury oceurred. sulli-

rii'iillv alle^res that tile injiiiy ueeurred

without aiiv fault or ne;:li<:eiice on his

part. Boc'hftitthr V. .Wo.sacr Co'il &
.Win. Co. (lh'J3) 8 Ind. App. 442, 35 N.

K. !127.

Diivgcrou^ chcmiral prnprrtirs of vari-

Otis mibntancrs.—An employee of a cor-

poration fnga^red in the business of

manufacturing wVite lead assumes the

risk of hi^ health. neees*irily iimideiit

to stich business, of whi'li he lias kiinwl-

oflje or means of knowhili:'' alVorded hy

Ills frequent opp<irtiinilies to oliserve the

pr.f-autions ndojited by other eiiiplr-ees

for their proteelion. Ilrrru v. Mhuilic

^\l,i(e r.fiil d- Lin.irr:l Oil Co. ( l'''-'-^) 30

Ajip. Div. 20.'>. 51 X. V. Supp, r.OL'.

An employee who has been emiih'ved

in a (Tii.iTio faetorv for si-\-i'i'al years. ai:d

li.is had eoiistaiit opportunit i's nf aserr-

taining the daiiytis cail.sed by tlie poi-

-iiiiiiiis •as4's •.'.ner itcd in a sulphurie

arid t.iiiU. a--iiniis ihi- li-li of injury

tiiNo iiihaliii^' thii-e ^ i
•' - while en-

L iL'ed ill repairini; a leak in thf tank.

,S(„/e l(.<e 0.1 rrl.hni'lt V. I.lirlirtln

i::„nio Co. (isiU'i !ni Md. 177. 44 All.

1017.

A servant injmi'd by an e\plosi.in

e,iii~-Ml by Ihrnwiiii; «atir on pntuivsiuin

is not emitled In an jn-1 met ion v.liieli

deelares lliltl to be tm- fimu lletiUf^eliee

unless he aelually km '.v if tlie d.iiiL'iT

caused bv pultin:: p"i i--nmi into wati-r.

where tiiere is rvi.liiir.- that he was

warned of his [leril by tlie -lioiits of iv

slanders, and that lii-|iii'iil r\plo*ion..

from the s^irne e.iusi> had i urred n.Mr

him. Il'll V. .1/. 1/1 / /("I.. /»ri(;7 Co.

(is;i7) 110 Mo. 4:1:!, 41 S. W. iion.

(L'^-'l lili-'iiltli' li It'-:/ of rrrriiml't.—
Knowle<lp' of a fellow :.r.v.iiit'H quali

ties .vill bw eonclusividy presumed, afu-i

workinp \vit!i him in the same railway

yard for twenty vears, I.alr'ntn.nUr v.

'i;r:;i:in<ilo>, d '.['it. Co. (IS'.U) t)3 Vl,

3311, 22 Atl. Ii5(;.

A complaint alleL'iiif.' that the injiirrd

servant was a track repairer and was

caiiie<l on the coiistruetii'ii train for si\

wiiks precedinfr the injury, snd that the

efirineer ill char;;e of the eiiL'ine draw

ini; Ihe train "was habitually canle-s

and iieL:IiL.'ent ir; tl ^ rtischartje of Inn

dutiis as such enfri.ieer. din in;.' all the

tittle, and was not po-si'ssod of sUllieienf

skill to mil the en;,'iiie in ai. ordinarily

e.irifiil and prulrnt manner.'' shows

that the injurwl siTvant was cliarvreable

with notice of the incompetency of the

eii-ineer, /,<i'.c Shore d U. S. It. Co. v.

Shtfak (lS8ii) MS Ind, 1, 8 N'. Iv (130.

A Miction hand who has daily oppor-

tunity to observe the incompetency of

his f'oieinnn cannot recoTor for an in

jury ciiKsed by that incompetency. Sic-

0<n>:',tl T. Hannibal <£ Bt. J. R. Co.

(1SS5) 87 AIo. 285.

See also ? 405. post.

To render a servant charpfablf with

kiiowled^'e of the incompetency of a co-

servant, his nil ans of knowledge as to

such ineomiKt eney must have reference

to the circumslanees whi^h nccespwrily

attend the i>erformance of hii duties as

such servant. Ihdii v. Sang (18'J5) 91

Wis, 33r,. fi4 N. \V. 0'.i7,

(h' Suinh-r of employees as.vpned

to e-rtnin vo'k. — The danger arising

from the fact that there are not a siifli-

cieiit number of servants to manage the

mastirs maeliiiiery prop.-rly M pre-

isuiiiei to be known to a man who hu
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I"' iMilii.ii, tlif wcMtluT WHS (lull iiiul ^t'M'inx

|ir<-viiiii(| :-' or Ii-Mi|i<.riirv (•.inililiun* in-cvcuicd jiim tVnni n-i

• vc'iulil uiy.cli\ilv ;• ur the work in uliicli lie wiis cnyiiuc.! \mi-

.i;ni-.-iiii; ii- to (iivcri hi- iiliciit i<p|i t'nuii his surruiiiiiliiii;-;-' ( -c-

lii'fii in lii- c'liip' > fur ll;rii' yc.ir-. fijiciihin. \vlii>«. iliitii-i <liil imi
S, III, ,11 \. Ihli, l...i,,,lli I |s:Ji Jii I,. T. Mill |., o|,„.iM. luiil iiiiiUr ^ilV iIh
•'^- ;•, ''''I- ti"ii (if the li;i,k^, bail iiivfi ...

[U) f'jnh ii.s ,1,1,1 n,i lliiiih iij ,,,,il:. - l.rliili. the iicciili-llt. I\iii,i,ilii \

A M'ctiiiti iiiiiii \\\\,, iiii lillccii iiimitlis X»/,. Mil. Triiiiiiiiil if- T, 11,1^1,,
liiis Ill-ell ii'imiiii,;.' ii;irl,- ill .1 \.iril i- (IMtiii !i.'l \\i-. .'i-J. I'lii \, w. II:
|)i(-miii'il tn h.n,. I..1..III1- iiii|ii.iiiil(Ml -'In /|v/i v. Iir,,„iis C. /,', (<,,

with till- ' li- lit uhii-li ii-iji;- III,. II, II i!i; |,m;i. 7(i:>. ,;.-, \ w j,i,-,
j, „

iilly run IK. r^-. /.'.,.-,/..,,. v .
r;,,,,i,/„, .S7. ilmi n ln.ik.-iii.in »li.ikn.-» ni

/'. I/, it (». A'. (',,. I Isiij I i; Minn. )s(i, lininii; t'lmii ;.'|iim-I i-ir- nlnnj; 1 1,

50 N. \\ . .^:)l. A -nil. Ill mill will, liii, iliil II, ,t ii,,tinii- the i i-k i-jiii-ril I

l)i'c(i wiiikiii;; fur tliin- '-ii.iilli, ,iii n in, -nii-i-. u Ih-i i. t |i|. |.,,|,||,.|,|v u,i.
rnllwnv aIh-h- lih- tliinl iif tlu' tiiiin- liiliit rf cli-iniii;; iitV Miili'-t
arc iric;.'iil:ii m i-\lri is i-liiiiyi'iilili- wiili liim- in tiim-. mnl In- Iii-;.mii wmk
ii()ti(-c of till- jinii-tii-i- uf niMiiiiii; -ii.li nJi^iii. wjn-n |i,. ,.|iii|i| liot „.,. v

tniif--. /.,/-'•« V, >7. /„„/. 1/. a I/. /.'. II, ,v ,1,,,,,., „,.|,. ,,|| (111. trii(-k
r«, (ISlMli 4:i Minn. 4:i.{. V, \. W .

:.'_', 11,,. in.-t that a lir.ik.-inaii i^
Afti-i- .i-i\lii- nil ii iiai'lii'iilar tnini liii iijnin iiiic\|iii-tcilly tn iiiakr a n
s.'V(.|al vvirks a Ipiiknnaa is |iii...| | siinii afli-r iiii,|iiii;'lit lias a iiiiti-i i

to niiili.|-,iaiicl th,. iI.i-,l;,-i ,if a r. Ili-inii iiiL' ii|.,iii tlic ijiu-l inn wlii-thi-r h
wliii-li is ir,.ali-,l liv tli,- r i"L' n-jii i-Im-.I ,lii.. ran- in asii liaininii tin-
laliiin.s iinili'i' uliii-li tin- train In, Im-cii linn ni tl iijilini.' a|i|iliani-,-.
opi.rated ihiriii.; tlu- \i linle nf lint |ii- ,-,ll, ,( \. /,'. f„.\~i;,l,„ (Isli.i.
riiHl. 11 -i(//,( \. \,ii- ),,,/, r. A'. /•„. Ij.u, n s, W. Still.

(IHC.^i J.'i \. 'S'. Ml. 'A tinner in the emiil.iy of a r:

A civil eiiLiiiieir u lin,.. .Iiilii-s ale to ei.niiiaiiy, wlio is ilirirteil to niii

look after 1 he l.irl.iiii..' an. 1 ii .iii(,-.iaiiee |iaii~ on tlie roof (.f a |ia--eii;:.

of railro'.l 111 i.l^.es anil lie-t I. - ;i-.'iiiies siamliii;.' on a siile trai-k. aml^i
the risk nf injiin- frmn the f^iilm,. of tliat it will remain tln-i,- several
tlie cnmiianv In |i-,-n\iili- a waleliman at is imi. as a matter nf law. j,'ailt.v ,

a hriilye wliieli ci\,-, v.a.\ iiii.ler tlie liirenee in ii-niiiiiinj; on I he ii|.|ie

train upon ulneh lie i- tiaveliii;.! in ilis- nf the eii, anil faili,:;' to ili>eo\er
cliar;.'!- of his ilmi.,. as h,- imi-t l„. pre- streteheil aeio-s tlie Iraek. Iiv vvh
siiiiieil to kno.i lliat in. w-it.h is kept is slrink anil iniiireil. \\lieii"tlie
upon siieh l.ii.l-j.-. /..i.,v .1 /'. //. („, V. starti-.l sn.ni after lie ^.'els on ai
.Vmi'/i lis").-,, ,•,] L. i; A. Iliil. 14 C. V. sninke and cimlevs fmiii the i.|ij;iii.

A. ..Ii;). .1(1 1 . S. .\|.p ITii, liV l-'e.l. .->J4. iliieitly in liis faee. Stoll, ,ih.

An eniplnyee who has wnikeil in a I'itlshii ni li I,. /;. A'. Vii. [\S\\:,

switeh yani a short t iiiie only, anil who I'a. .CT! ;il) Atl. !»'^0. The eon
has seen nu-n on ears wliieli were liein;;. niaike.l that the iiiitiire of the si-i

Rwileheil. i- not. as matter of law.> iliitie* was not siieli as to brii
eliaiL'eahle uilli kiiou li-.l;re of a eilslom (lanfier to his iiotiee.

in tlie Mini not to IniM' men on ears * A '•machine runner"' oporatin;:
while they are liein-.' switelie.l. fhi- eliiiie to iiiiilerniiiie ooal cannot?
c'l.'/K i(- .V. ir. A'. Cu. V. Kran ilSilTl 70 niatlcr of law, he held to have \\:

III. App. (i7(l. Htti-iitioii djawii tn the fact tlia
' Whelher kiiiiwle.l^'e of tile danfferous duty of inspeetinj: the roof of the

conditions shall he iinpnted to the fore- which the foreman had asrreed t

man of a switehinij crew, who, while at- suiiie. was lieiiifr Iie}.'lectc(i. hecaii
temjitinj,,' to couple freifrht cars on a hail lieen in the room about two
spur track, stumbled over piles of ashes and there had been no inspccti-.!
betwei-n the rail.*, and was caufiht be- tlionj.'h frequent inspections w.i
tween the cars, is for the jury where the (]iiircd, where it is a fair iiiferein-..

i-\i.ience is tint the day was dark, with the evideiu-e that lie was ^'ixiiifr tli

rain and sleet fallin:;: that the ash pil(>s chini> his constant attention Fn a
were from 4 to 8 inches hif.'li. and cov- tempt to breiik the recmd fur
ered with snow and ice; and that the Westville Coal Co, v. Schiiartt i

u I
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:;.iii, iiiiti' I. anil) ; or wii* sndi nx tu i;ivr liim ii.> liin" to iii;ikc uli-ii-

Viiiiims.' On llic nlhrr liuinl. iintircut' :ill i.li\iMii> ilaiiiiiTs i> iiii|p|it

(d, as a iiiiiitci' ot' law, ii« a -I'l'sanl wli'^-c (p[iii<.rimiii ii- I'nr ,,li-i'r\.i

lii'ii aiv iioi n-sii'it-U-il or (liiiiini-lifil \>\ umv >|Kriall_v niit'a\iic:iMi- c.ii-

diiiniis."

As to tlio otTict '>( tlif :»cvvaiirs tciii|»'iMi'y fMrf.'ii hilii'-s nf a pi'c-

viiiii-!v asccrt'iiiicil daiip'r, sec >> I'^l, -iritl, '.'>7>\, anh .

404. Knowledge of particular risks: how far inferable from knowl-

i:: III. -jT-i. .)-• v. r m;. Ainimin'.,'

IMiTi 7.". Ml. .\|)|>. 4(is.

- W lii'llliT ;l lil;lki'llMll Uil- l»';;'ii'jiM:t

i;i ;ii;rni|it iiii.' tu II 11 ill' tuci cM-i \\ itii .li'

f».(!i\(' riMijiliiijis i^ a <|ii('^t inn t"i>r tin-

|ii!_v, wlicic till' I'vi'li'iiri' i- ill, It lir lia I

it nil tiiiii' ln'cn calitil liv lii« iliilii'^ tu

i\;llllillf or ohsclVi' till' ;'Mll|ilcr ; tllill. ll-i

tc'Mii.i"l liy i'\|M'ii<'ii('ril liriikiiiiiii. Ill'

iiiiiilil !i(it lit' liki'ly. in tlir nnlin.iiy

tiiiii' iif iiiiciiiii'liii;; a car aii<l Ui'i'|iiii^'

'li- face to tlir <'iij.'iii<'. t(i luivc ^I'l'ii lln'

<!i'l<('t ill llir ilrailuoiid. aii'l ri'it liiily

auiilil not liavi' situ or known of

,iiiy (li'fi'Ot in till' -iPiiiiL'"; iind llml

III' liail not liiH'n wariiril liy any ^itv

.int Iif till' roiii|iaiiy uf any ilrfrrts lliiTr

ill. Ilrllll'l V. St. I.llllis c(- N. / . A*.

<;. lIS'.C) in: Mo. -240. ;i7 s. \v.

l.'t'.!. Till' liaiijri'r of ooiiiiliiij,' a fon'i^ii

f;ir. till' ilrawliar of whicti ilillVr- ^^o

iiiiuli in lii'itilil from tliu-r on tlir riii-

pliAi'i's own Ills that it will sliili' past

tlii'iii anil |)i'iiiiit tlir oar» lo I'oini' ilo^i'

li.^'i'tiii'i'. is not a ilaiii;i'r of wliii'li a

Mivaiil i'iif;a;;i'il in I'liiiplin'r ^ai-, ran hi'

r.'.|iiiri'(l to taki' iiolii'i'. (*/i/o .( "/. I{.

It. („. V. ll'<i/o/.7iii ( ISliJ, i:i 111. .Vpi'.

IJI. .\ luakiiiinii was not :;iinly of ooii-

iiihiil'iiy iii';;li;.'i'iii'i' in al li'iii|it in;,' to

i.""l'lr a car liaviiij; tiiiihrrs iiroji'i'tinf:

'All Ihi' I'liil, whi'i'i' lir wi'iit towaril it

i,i;ii'lly anil without u'oinl o|i{>ortiiiiity to

-' r i!|,it till- iiroji'i'liiiii wmihl pri'vi'iit

Ills inikiiif; till' I'oiiplin^' safi'Iy. ami was
i"iii|" Ih'il to act ill jili'iit liasti'. Illituiix

'. /.'. (',. V. Uninluii ( ISIMI ,->() 111. .\pp.

'liJ. A court will not ili'i'laii', as a niat-

tii lit iaw, that a hraki'inan is ;.Miilty of

iii'^'l._i'in'i' in not ili»i'ovi'rin^ a ilrfri't in

:i hiaki' ami ci'asin;; to use it. when he
liiis only two or three niinute< to nn-

ooiiplc the ear nnil rejiuhite its nio\e

mints so as to hrinf; it to a stamlstill

at a '_'ivi'n point. I'hilntlrljihid i( A'. A'.

''I. V. Ilii'irr I ISSil) 1-2S I'a. tJ:!. ."> L. 1!

A. 4:!(i. l.S Atl. Xt4. A hrakenian who.
"liil.' Iiastil^ attempt ini; lo fjil on a
-liiuly iiioviii); eir. is injiiri'il hy the j.'iv-

inL' ".ly of a siirnip wliieh he hail no
oii|iurluiiity to inspect, and which was

lint lill|..ltil\ .lili rl i\ I', i- 11"! hi t*-^:inl>

ilr.lllil tli'lM ||.rii\i'l\ on the iiloUltil

of I iini I iliiit.-i V III irliu'i-iii'i'. /.'il; v.

'•.-.-,/.„,. ( l;.'c„. is'ilii in N. C.

i.'i.i. ::.' .^. K. sS). A hiiiimotive i'ii;.'ini'i'r

lilies mil a~-iiiiie the ri-k from a ilefeit

in an nejiin-. where he ilnr- not lia\e

time to in-p'-it or exaiiiine the en^rine

liilole UsillL' il. M is'r,,iit, l\. ,t T. It.

r,i. ,. hiiilin I
|s!lll; I'ey. Cjv. .\pp.)

."ill S, U . |o:!4. Ihat an employee tiiijht

have seen that the key to a pin Iml'lini.'

in plaee apgiiraliis for hoiilin^' material
tiom a tieiii'li was out was not ne^rli

iri'iiie prevent in;: a leeuveiy for an in-

jury eaii-eil hy the f.ill of nialeii.il,

whele he «a- hllllieilly pill to wolk ill

the ; ri'iieh williiMit an opportiinily to ex-

amine the maehine. Unriini.s V. Wil-
/i.(/.iv ilsiMi I llltal. I7i;. 4.". Par. Ili4l.

Whatever may he the olilii.'al ions uf a

ser\aiit to aeipiaint liim-elf with the

eonililion ol a temporary tipplianee. siieh

as a sealiolti. he i^ entitleil to reeover
for injiiiie^ due to its defiel,. where it

is furnished to him ei.mplete and lie has
no time to iiispeet it. I'lufniit ,{• .1. It.

Co. V. Sciiiil'1,1 118117) 170 ill. liHi, -iH

.v. K. »2ii.

See als.- .]ltiiiii v. (h\r>,i„l I'liiit

\Voil.s I IS7.-1I II K. I. l.VJ. where the

faet that the serv.iiit had heeii suddenly
ealleil upon In iimhrtake new duties, and
the want of i'|p|iortuni,y to examine and
estimate the daii;.'er. were adverted to as
ihiiieiits fa\orahle to him.

''In Il'fth'iuini V. .M irhiii'in f. It. f'fi.

(|.Ks:ii .-,1 .Mill,. 2.-.:!, 47 Am. I!ep. .-ii'.!!.

1(1 \. W. Ii:i4. one of the '.'rounds on
wliieh the (ilaiiitill' was held iinalile to

reeover for an iniuiy reeii\ei| in euii|i

lin;r two ears with doulde ilemlvmod- was
that the hrief |ierio 1 that elap-ed while

the iiiovin;.' ear wa-- shiwly appi hinu'

the station. I ry one atrorded an ample I'ji

IMirtiinily for appreeinlinj.' the preei-e

nature and extent of the ri-k.

.A lo.lkemall i- iMillhd tu like llunri-

of the .ih^eiiee of the run wldi :i krep^ a

hrake wlie ; on the -lalV. l/i. >, ,i ,

.

Vcnliai It. Co, (I'JOO; N. J. L. ; 4.") Atl.
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edge of general renditions.— Tl„. nitiL'o of ciiviinistarn.T'* und^

kru)\vl<-i!-f iiiii\ i. • ill imtfd i.> a >cr\uiil ulio ha- ihi- iiiraii^ <

Mlliilici ..I kii ..IcI-,. i.a~ 1,11 II I'l.ii-i.iri-alilv .xiJii.lc.l l.v iji

biuii ot' a ]i! iiiri|,!,- whidi iiiav !« >tatc(J as I'ollow-;

A >c:\aiil \\l;o i-. Ml- i'ii::iit to he, aware nt' iIlc t'art tha

ilaii,::! roll.-. ((Uiilit.inn.- ai-i-i;i- \\-i'tn tlif citn.-I.niri imi, ari-an:;c

ii|nMaii'Jii 111 the iiiasicf's in-; riinii'iitnliti<'s nw I'uiind in

|ilai-i s HI- ar<" of .^iii-li liT(|n'ni uri'iii rciico as to be tinniial inr

ilic I'liipldviiii-iiL is ilrciuc'l I" lie cliariiraljlf', a.s a iiialtcr of 1

kiio\\ li i!uc ol cadi -iiiuic iii-'aiicc of tlio>e coiuliiiotis. alll

iiia\ liC ai'iMiTiit tlia' il.is w.-uld not havo been a ni.'ccs.-arv c
if his coii^ iiuaivc l\iiu\\ l(ili:<' had Iwcn roiisi(h-i-f(l willi i

soh'lv to tile natiii'o of liis o|i|ii>rtniiiti(T< for oliscrviiig tliat pi

instance, anil without i-c>|i<(i lo ihc dcdiii-iions whidi iniiiiit 1

from lin' wiiU' di.si liliiiLioii ur fnijiu-nt occurrcn.'c uf ccjiiditi

.siiidhir description.'

\i)'A2 I sliort /" ; ruiimi) opiniiin. nof tiM'\i-.I. l)tir v. I.ijiiqh Villi

!.taliii^' rliMily tlie pifiiso ratiuiulr of i|>!i;;i iTiS ]'.\. Mil.'.. -JT Atl. li

III" 'liri-iniii. A railiiiail liii-iiuni :i-->miii-

Aii>niif u-iiii: a atairvmy. rvni f.ii till- nt ii ini,' a |i:irli<-iilar switrli
lir-t liiiir. ill luoail (la_v!ii;lil . is lii'iiml to viill.mi! n liuii|i. « lii-rc lii' kinn
not ici> .Miioli ulivicriis ilcfirls as that it is l:iiii|.> arc !«u|i|ilii..| I'oi .<nii.!

sti'i p. that it lias 111) r.iiliiiL.'. aihl tlial its ally, alth(iiii;li he ijurs not I,

steps ail' jilacc'il at iiri".,"ilar iniin.ils. tlif pailii-ular switch li is n.i

.v.. ,-.7 V. (Iliio Cnnl ("}. ils'.Kli 7S Wis. h.is haU no <ip|i.iii iriiiv of

127, n L. U. A. 801, 47 \. \V. ISJ. -iich kimulcil-c. /lU,,.,'^ C.
' (ai I'liiliiiiii IviicLk nmt iiiijiuitr- Sirisli, r |[S!I.")| HI III. .\pp,

n'K.'c'.v. If Inw joints in a lailuiy cmihI saiil: "Tlic di-iinc'ion
track. c,oi-inj» jolts nnil jars, arc to Ijc '•oii.iiiion cxistiiii; in a <'la-.s

cxjMcliit l'\ a lu.ikcinaii liccaiis*- of their a :
ct ~ ami a comlitioii peculiar

lit'Hai'V. le eaiinoi ii 'o\cr for an in- tieuln appliaiiei. is peinieil i

jury caii-el I'V one. iiiiU -s Ihelc is cvi (/enc'/'i.'iv, //. »f IV. ii". Co. v,

(Iciiee tl.it it uj., c.tii-.il l,y lii joim so ils;.M 77 111, .'iil.'i. In this
nnii-.i'lly U>:\ as i,i iinpuit ricL;li;;enc<' coialiiiori was comiiion to -«

of tile c.v.j my. y.ji.s- tf .V. O. U. Ih.it pai t of ilefi' i.|ar>t 's i oa.l

Co. V. Ihllind (l.SSSi 70 Tex. <;-J, S S. loii^' ili-t.ancc. I'laintiiV lia.l

W. 11.'!. .\ .*eclion Ikui'I who knou.s tlie porninity to know, and rii

ffciicr.il condition of the railioid track known, that there were no
to he ilefcciiM- in ceitain particnlirs as switches on tliat part of the ro;i

smiles the risk of injury fruiii all ilcfeels lie did not deny that he kiie.i

of that luitnrc. uheiher particilarly cial condition of the swiichc
known to him ,ir not. (Inru v. Cm^s respect. Imt contined his deni
(l,-!titi 7!l Tc'X. Kin, ]:, S. \V. 2-_'li ihaiul one lliat was left open, wl.ici

oair derailed owin^ to worn condition of dill'crcnt fnnn the otliers. If

mils). increased ha/ard in his enipie

A railroad rn^'ineor nssmncs the ri-k aceonnt of the use ol swiiclu'

incident to the o| .nin^: of a ro.nl hlockid lamps, he knew that hp was e

hy snowdrifts, when ho sets out upon that Iia/ard every time lie v

a train made np for that purpose, with the road after dark."
fu'l knowledj.'e of the nature of th. \voik \\t ••ii'plo\re familiar with
and the ilanL'ers incident, alllMci.jh he wlio onilertakos to h!n..k (

do(»s not know the exact location ind iiif; whctd of a locomotive (

size of evtir^' drift wliicli must be re- a Uuaii grade, asMuucs the ri:
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liliiikiiiir ill"" niif liol.l, iif iKuiiii; lii-<

li.lM.I lMII;.'llI 1111 a S|ilkl' ill Olii' 111 !"•

ili.pcrs, wlicir lii> kiiin\-i 111, it til.' -li'ip-

ITS liri' Sri'iillilllllllil. mill ttl;lt -.liiUi-" air

ill «onii' of ilii'iii. iillli.iii^'li lio iliii'-< nut

kninv of tlir particiil.ir spike «liirli

iaiNi"» tlio iiijiirv. <>'\'<il V. hryca

ilsiC) HIS Ma~t."rilT, 47 N. K. 4U!.

Wliprp nil till' fni;;-! anil ;:iiaril riiln

in till' vanl wIhtp a M'rv.int in woikiiij^

nrr. Ko f.ir ns lir lia* iilisi'ivod. uiililmkiil,

lie caniiiit. in tlic oxi'icisc of orliiiary

iMti'. a^-iiiiK' Itiat till' [liirlicnlar nin!

ttliii'h caii«i-i liis injury is I I'lkcil, wen
i( hi- liii- nut liail an "|i| ly to in-

fiiriii liiiiivlf n* to it^ ron.' -i. Hum-
li.ii V. Cotininl rf .1/. I. I I !m;i (13

N II. 'iiiT. 44 Atl. 7:.0. Sin ly, it lia*

I M lirM tliat nn fxpn i. •i! RvvilHi-

man wlio liail lioon win kin;; nrarly two
miiiilli« in n ccrtuin yanl ulii'ip all tlic

i;uanl rail* wiTr iinliliMkfil a-<iiniiil tin'

rt'-iillinp risk. .l//.sxoi(i i. A', it T. It. I'o,

V "hiniiiiwn (l^^'.lj) 11 Tix. tiv. App.
•<. \V. 718.

.Kcinaii cannot roPoviT for nn in-

ju.'v caiiscil liy an iinKluckcil ^'iiar'I rail,

wliiTP lio was familiar with tlie yiril in

wliicli tlip ari'iilfiit iirciirrrd, and knc.v

that tlip ^.'iiaril rails in tliat ami oIliiT

vunls on tlip lino witp not liloikcil. /i'ir<?

v. V.ir York C. d II. It. It. d/. ( liMiil)

,M App. Div. 3:iO, 07 N. Y. .'^npp. l.""l

To siiiip ctrpct spo llnns v. I!ii;i'ili). .V.

Y. d r. U. Co. (ISSi)) 40 lliiii, II.").

wliiTP it wan licld that no act inn rmilcl

1«> niaintainoil hy a workman wlio kiipw

iliit tliprp wprc no hlucks in similar

phit'os on tlip roail, altlioii;:li lip did not

l,;uo actual knowl;<!^p of tlip iniH'isi' lo-

onion of this particular n'l'""'' •'•''l-

Ricmciy was also dcnip<l in llnnhs v.

i:-m^ia R. d lUq. Co. (1001) 112 Ga.
ll.w. '.'n S. E. O'.IJ. on the L'roiind that

all tlip frofra on the line u iinhlniki'il.

A Verdict i* rifjlitly dii. id for the

dcfondaiit. where a brakeiiian is siiin;;

'or injuries causal by a cattle ^niard

uiiilf he was coupling; a car. and .i i*

sluiwn that such jjuards existed at in-

tervals over the wliole roi-.<l. riilli r v.

Ijikr Shore d ^f. S. A'. Co. (IS'JO) IDS

Midi, r.itn, G6 N. W. 503.

(b) Obnlructinns near raihrny trarl.-.f.

—An engineer who was struck by a sijj-

ral post while leaning out of hit Im-o-

motive cannot recover where he knew
that there were other structures on the

road at the same distance from tlie

track (3 ft. 8 in.), althoii;;h he knew
nothing about this particular pu-t.

lor(ji,ii V. liosinn d L. It. Cm p. i IsTs)

125 .Mass. 79, 2S Am. Uep. 2Ui;. The
Vol. I. M. & S.-71.

eniiit »M.I: "If t'l.n- was 'I'ly d.niL'cr

III till' pl.ilM i:; " I'll, in I'"' \" i l'" m nn'e

111' III- di!>. lu'iii ibi' »iiur;iii.- tbiH

iilae. I. il '.vi^ a ri-k he li id .i--iiiiii'd,

lie knew the iiiaiitier in v, Im-h llie road

ua^ e.in-li iiii. ,|. tlie piiiMinily In ihe

tr.iek of lle-e st i net i|ii s. and the nnili-

ods enipliiwd in the ni.inaijemcnt uf the

trai-s.'

'I'he fact that nn eru'imer kmw nnlh-

in;; nbinit the pM-iiiuti of a teiiipiu.ii.

post will Mil eiialile him to ricuver fur

injiiiies caii-ed bv sliiUin'_' au'^iin.-t it.

wlien lie i-i laniiliir wiili t' mad. and

there are many (lliir stri; Miri"» clnser

to the track than the p' t. Thutii v.

rt/if l'(,U,ivi It. C'l. I IslU I 111 Mass. :t.')3,

37 N. K. .'lo!'. 'I'll in' said: "It is

necessarj- fur railreail e. panics to put

up sliiictiiies mar ei ini^'li to Ibiir

traeks for it to be po--ild.- fur p.Tsnns

on llie tr.ins fo . uni- in einitact with

tliem. rarallel tr,i'k< u-ii,illy must be

laid near etniiiL'b In i;ii b nllii r to create

a similar dan'jer IhImmii trains mining

in iippii~ite direrli.iiis. .\ e..inpihy is

nut bniind to ;;ive warein;-' of iwry such

sirnctiire to e\eiy pei-nn einplnved upon

its trails. Tliiie mii-l be s'ime point

uilliin the liniit wliiili it is pM,-ible for

n man on a train to reacli at -.vhiili llie

railroad company bis a rijlii In build

wit 111 nit niiliie, and to a --in re I Int. tlin-e

on the trains »ill Ki . |
t nl ll"' umv.

Kveryone knii'.s t!i:ii iIhh' i- iLm-.r as

S(.(.n"as he L'lts inl-id'- ef In" line of

the train wlun it i- in muiinn.*'

.\ railiiiad emp'ny.e kmni'i,' of Ibe

existence nf ••clearing' pii-t-" 1" : ai.ii the

switi-b and m.ain ti;i.ks aln'it: llie line

of the road as.,uniis tie' li-U iiielmt to

the existence of siieli .i put ai a pir-

ticiilir swilch, allliiiiLdi be bad Im ac-

tual kno«led'_'e of its cxi-lenc". .<i-i'l-

vi<,ir V. .Villi :nil:.r. h. S. d U'. /,', fo.

(ISP.-i SI) Wis. |ss. CI N. W. Ti;,-,.

A biakenian aw, in- lli.it a 1 ii.l;'- num-
ber of calile jiuards are dimiiToiis be-

caii-e of tlnir jiroximity to Ibe tr.ick.

and tliat in this re;.'ard tbey are all snli-

.st.inli illy alike, must be held tot d,. ibe

risks imiilenl to their L'ener.il cmi litb.n,

and canniit recmr fur nn injury re-

ceived by biin;; struck by one ol them
while stoopin;;, on the lower st.p „i a

car. to tliiiiw oir a difi'-li\e br,d<e. al-

tliiiii'jh he did not know tb.il llie pir-

ticul.ir cattle '.jii.iid in ipii-te.ii w,i,^ -n

near the tr,i •!.. Mi-^-mnl I'. It Co. v.

>•.,,„. r.s' II--S. 71 '\\\. 7011. !i S.W. 7.11;

( is;i,;j 7s i". v. i:;;i. i 1 r. ^v. ::i>.

N,.!iiv tliil a mil I. 11 id..- In a si !-

iiig may be em. .uiiuiid al any point is

i|
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Slicll fl prilK'Ipl'^ f.liviull-ly 1i;M tin ;l|>|>li('Mli'in t" cpJc-' iti

\A ^*llu\VII tllJlt Ciitlililioll^ likf lli"-i' wlliill cilU-i'il tlir illjlll_\

u iiiutfcr of t'iict. «'.\fi|il.ii«iial iiitlicr 'lian iii'n.uil.'

iiii|iiiti'cl to a wrviiiil «!»> itilmiti ttiut

tii' ktii'W of lln' ciiiii|inii.v'-> l>iarlirc In

liH III' tllii cl.lnt of oil llrlllli'^ ill >lll'll

a position; ami In- laniiut iicimr if.

owiiiu to liin failiirr to ki'i'p i liHikmit,

lir cniiii'H iiilii riillixiiiii »illi oiir of llii'iii

wliil<" pimliiiii; a car iilon;.' a -iiliii;; ii'

thi- (link. I'lihhii, v. IhlK.il. Ii. II. A
SI. U r„. (ix'.iih \li .Midi. IM Ml N.

W. lo:l.

'I'lir fact fliat a tiiakciiiiin \\i\* iinac-

quainlcil with a yanl wlicrc lie was
Htriak l>_v n llsli clinic will nol ciiiililc

him to recover, wlicrc fio kiiowit tlii'.t

there arc many niiiiilar »tnictiirct at \a

rioim |ioiiili on the roail. I'hilii.i v.

Ckiviido il 11 . .». R. Cn. I IHfllM \1Z Mich.

171, SI N, \V. 1(11, H4 \. \V. til).

A hrakciiian on a nhort sccliim of mil
rond. uliii it notifiwi that stoncM liavo

liet>n pilcil Ml near the road that a |icr

Hon on the Miilc of a car |ia-i«in); tlieiii

i-i liahle to lie struck. a«siime» the risk

from that cause, althoii^'h the precise lo-

cation of the danger i.s not stated to

him. Siiiilh v. Winona <t SI. I'. R. Co.

^0) 42 Minn. 87, 4.'1 X. \V. 9(i8.

- J al>" t'isk V. h'ilchbiiig R. Co.

v.-,«3) l.W Mass, 238, 33 N, K. 510
(subd. (c) infra).

ic) Railuaii rum; cnnstrurtinn and
Ol'rralion of.—A ?»enant assumes the

risk incident to the handliiijj of hroken
and disahled cars placed upon the repair

track, where lie knows the lociiion of

the repair tracks and the piirposi' for

which curs are placed thereon, llis tind-

jng a car on a repair track in in effect a
warning lut to their comiitioii. Itmii^n

V. Chicago. R. I. rf /'. R. Co. ( 18i)8 i oO

Kan. 70, ,)2 Pac, I!.').

.An instruction that, if cars con-

Btructed in the manner of the car oc-

casioniiif; the injury were in common
use by well-mana;;ed roaiU, and were

received in exchaiiye hy the defemlant

company, to the knowledge of the plain-

tiff, the plaintiff assumed the risk of

findinc cne iu the train on which he was
brakemaii, is erioneous in limiting' the

use to the phiintitf'a knowledge, whiih
was unimportant where he had had ten

years' experience. Benson v. Srw YorU.

y. H. i H. R. Co. (1901: U. 1.) 40

.Atl. f'iSfl. A lir.-ikrman who lia.s !>cin

working on a certain division of a rail-

way for two years, and is injured hy a

projecting awning upon a permanent

struct lire, wliile he (« cImiiIui

l.iildi'i on a fiiiiii;Ti i-.ii uliirli

Usual hcijjlit. hut -iiiiil.n t<> <

of a like riill>l I UcliiiM, wlli'll

ncca-iMiiiill\ icceiM"! on I 'ic

i|ccl|ii<l to ImM' :i<>IIIiiimI till

wlii'-h lie w.i-' e\|Mt-s'd li_\ the tl

lai- ami I lie e\i-leiice of «ii. '.

iiic, /i.s/, V. filrl.l.ii ! II r,

1,-iS Ma~.. -.'.IH, :i.l N. K .•.1(1.

id I I Hi/titittli it ttinninifs. —.

who knows that a \al may In

co\eicil Kt iiiiy time for the pi

Ills employer's hllsin. —. i- decli

cept I lu' ri»k of siieli a tciii|iii

ililion wlieiie\cr it may siiihim

lo/ilil V. 11 •ixllblll II it I/.

( jhliSi IT(1 .\IasM. 7!>. 4H N. K
.\ loii|.'-<liiireiiian who from

vious e\|H'riciice is familiar
Utiial coiiilit|on.s prevailing '

cargo is heiiig wtoweil on ships

to llie same owners as the one

he is injiinsi cannot recover ili

while oi.eying an order of the

to go forward hetween ilci-ks

Mime dunna<,'e, he falls lliroiigl

hatchway, 'lln I'mlj.- I ISSI i p
.>.")4. .\n cNperie. .cd stcvcloi.

to take notice of the elfcct of I

tion of discharging cargo
opening of the .scuttles. Kriirfl

( \HW) U> Wis. -i.-.'.'. (>."> N. \\

(el Miliiitifi nirni uf liniiis.-

ter knowing that sIimih c«,'ii

hollers from time to time, an
loaiU to a place near lioili rs. i

cover for an injuiy caiLsed I

from the liorsi- he 4vas ilrivii

was frightened hy steam exai
matii.illy from "iich a hoilei

Tiiiiiiinni Co. v. O'llriin ( IS'.ii

App. 74^ 44 i'ac. 7(1(1.

- In Sriiiiliin v. Hoxton rf

(I.SSS) 147 Mass. 4H4, 18 N
ttlieie a hrakeman was inju

structure close to the track.

refiise<l to ajiply the doctrii

ca^es cited in note 1, nuprn
"He did not know that there

lions so near the track as to

him. Such creel ions were, in

and exceptional. Within 1.")

Hoston there were hut «'ven,—

n:il j"'-t^. oliv tfh-gr^ph pole.

l)iiili;es and ahiitmcnts. It di"

pear whether there were ai

upon the road. It was the
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Otlior qna

kiiiiwlolu"' •'•' tlH'cxi-iciifc dt' a nimliiii'ii wlii'li iimv an

112.1

lificafi'.Ji!* "f tli«> i>riiii'i|ili' an- tin -i-: Tliat tlio •frvant'*

\Hiia II V (1.

lice eel' alti

rlmrp-

lur "in-

li't'i'i-t.s ill a

I with an a<'ci|itniirf

iiiiinlH'i

.t' till' fi-k n-iMt.

.1. Hot

liiiii

if tJiat I'lass .if ilfliTts a« m«<}\ a- it iictiinl

.1 I. iiiv parlirii

M-iH'-.' tliat

lii^ kii..wl.Mljr,. ,,f tlio tact that th.- pii. ral .•..ii-iiii.-ii .-t tiiat poitinii ..1

ill.- iiia^tiT** plant which caiis*-.! thf injiir.v \* iiii-ati-ta.t..rv will ii..t

(•luirL'f him with kiiowh-ilgr of a |)afti.-iilar .l.-f.i't ;' an. I
lluit hr i- n-.t

irp

lir-t trip iif% hrnk.'iiiiin : he wii« >in fiiniil inl.i n ilil.li >* imln* .I.'.'p In

iiir «i (1. til. 1 tiiiil with llie riimiiiitl tic- M ii *vii tril ill Lit till

i.f tl.llllv, II

tll.'M' Wli

11(1 Will not inforni.' I iliat \iiiiU ill «liiili li.' M.iik.il. will

n th.'

iili'ii'l

ill till'

n liny mi.ti i1.iii){.t, .ir .III. .lil.'lK III. ^lllll.' Nil III

oiiiitl.iiKHl in ri'(.'ar.l t.i it

]i,{:\ II. I r.'iisiin

lulMiMll.'Ilt ITn

\l.'t.' Ill' I

til kiKiw tliat tluTi- well- lli.i.-

'li.iiin «> near ttif tiii.k< yniiN. //•

111 liV iiiiiili -liiilli>«i r anil li—• .lank'fi>iii->. ami
lili'li. til.

rViiini/'i

IlllliT I H'l

.{ \. II.

ink.' it .latiifcniim f.ir liiiii to Iw It. <'„. (IMlSi

till' |ilii.'i' till' cur wliicli wan pro- ri.'i-t.

j.lf.l liv tlic ili'fi'n.liint.' An

i.i'.l Wis. III',!. T4 N. \V.

of n railr.v.il r.iiii|i:iiiy

UIiitV tlic niaitiT lia.s ii.loptcd certain will n.il W pi .1 t. KV tint a

tiiial HHfi'Kiiar.ls, ami. to tin- xtv part i.iiliir .'.nl .'ir i-i fill iii-linl Willi a

kno'vlflp'. liHH f.iil.'.l to ropla I. an I li.il.i an. I «limip.«liiii- nn.-t ..f the

ill a lartlc mini licr of iiHlan.'.-^ at i paiiy's .-..al .-ar- an- not ho .iiMiiip..!

lli.'V tiav. Ill H.irn out. tlii!< .1.1 A^ lo I'liar;.'!' Ill III iitiiKiitiiiy

ii.it am. II

c!;in^'.-r.iin h;

lint tn the pstnlitishnifiit o f a n.

vti'iii. th<» ri-k of whiil. tli» '''.i

-li- in II. it n^iiiu' tli.'iii. /.ii;/i' v.

If. it at. I'. It. Co. (isim !i:i

naiit aMHiini.'H hv rivKiin of his ki vl I. «:i. til N. \V. :isn.

T.I (li'f.iit hi< rKoviTj' It inn .t 1 10 A.liial kii.i" liil;.'!' of the partiinlar

that III- k it thf t of the ilrfi'.t nionc will har the a.'

.:il.-i;nar I at t'lp i.arti.Milar jilaec wlii-re l.iak.'iimn injiir.'il hy t'le piilliiii: mil ol

I/. .( SI.

f

hnml h.il.l from thr r.iit.'ii t.ip .if a

i' a. ('().( \M:>t '14 Minn. Jt^.K car. wIi.ti-. th.nifh he kii.'W that there

li.-r of ears on the roail with

in.l .I. Shr, V. Chu-iui

S. \V. .V.i:t ( *n'u\ of a case wli. till wiTe a mini

Mnrki f fr.i^'s ha.l liicn worn out), rotten tops, the cars wiTe not s.> iin

Tli.i fa.-t that hrakc iniiire.1 liV fornilv rotten a» to e -tal.lisi I a con li

his f.xit .Miijiht hetw.'.Mi ties in turn < f wliiih he was luiiiiiil to t.ik.' no-

I riiilwav swi l.hvaril knew olf th. ti.e. In V. riWiiT I \'*'.i.U 2 Tex.

,i:,II( ,laiij.'.r<ais c.iniliti. in of the tracks ("iv. .\pp 'MK 2J S. W .
J.I.. Distin-

111 till \,ir.l in nut having space". iM'twcen ;rin>liin^' l/i.ss.ii/n /. It »'..»;, S„m>r»

ti.., lilli.l in will not warrant a court llsSSi 71 Tex. .110. it >. U. .41. mite

in ill. hi I in;; that, as matter of law. he 1, M'/ir<i.

kii.tt I.f the extra lia/ard to wliii'h he 'Thii-. the fa.-t that the ground on

«a- .xpiis*'.!. w-h.TP his injury occurre.1 wlii.'h a shle tra.k was lael was known

Mliire the exiMisure of the ties wa>* hy the liraU.'man t.i he w.t ami s.ilt, an.

"r.al.r than in other places. St. I.ouis. thai h.w j.iiiits wire liahh- to h.^ .-aiisiMl

/ i; .t .N'. ft. Co. V. Kohhina (ISHU) 57 th.n-hy. will n.it chaip- him with ac

Ark. :i77. Jl S. W. 8Hli. tiial knowle.l;:.' of the e\ist.-nce of such

Th.' fat't'that hallast of the same jrcn a il.fect whci.hy he was iiiiiir.il while

cr.il character was iise<l at |Miii'ts other inakiiii; a cmipliii^'. T<xns it- /'. K. >'n.

llian that at which the accil.nt oc- v. l/.>r<,i/ (I'>!l7) 17 Tex. Civ. App. -JiM,

ciirr.il will not serve as a notitic itiuii to 44 S. \\ .
:i"i.

til.' sirvant of the fact that at the p.iint 'tlruluna v. Chnpmnn (IStlO) 33 N.

«'.Te he was injurc.l there w.i.- use.l V. S. I!. :i((>. 11 N". \. Siipp. :11S I n.itice

-times so large that it was ciilpahl.' to that the ti.-s w.Tc rotten at a certain

I,:,.,, ,„.^ them Ih.rc Cnlrr^l:,;!. II t( p^int n.it ri.>-.s~:irily iinpiit.'il tn an ein-

.^'
I. /.'. f'o. V. 1'ill.H { 1H!)7 ; Te.x. ( IV. pl.n.-e luciil^.- he kii.iws the tnick to be

App.l 42 S. W. 2.'i."). in a generally rough coii.litiiin )

.

.\ railroa.l eniph.v.-e .li.l not. as mat- The fact that a hrak.Miian his heen in

er uf law, a».suiiie the risk of falling the defenilanfs employ for two weeks,

is^
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<liini;vrMii-lv jdiii'.,! imrcls Im.mii-.- \ir IkmI li.hl, in ili'' ''n-

fiii|ilo_viii<iii. Mi!ii<-iiiit ii]i|i«iiluiiii,\ t" iixid.iiii it'* i:viH i,il
[

Kviii iH lliiH ii-triiMi'<l in it'' <'|"'r;it,ii.M, iln' (h.n j.iir.n iji:

imI't 111' till- |.:ii-ti.'ul.ir th:iv 1.C d.-l iM. .|. us d 1,1 if' r ../ /i

knowli'.l;;!' (if llic L'riii imI. WmiiM miiii, ill ni:in\ ili-;;ilN'i -, |.

oxtrftin-iy Imr-li c.ii-tMiiK n. r.s. Tin' |.ii- mii '.uiifi- \fiiiiii.

press tlic <)|iiiiii>ii llnit ill liiM-t, if lint ;ill, <>l ihc r:\-i- iii win

fiiriiisli< (1 tiic fuiiii.hiiii.ii I'll- ii ("nrln-inii ii.lvrr-, \<< iIh' -< :

(luctrilic "f iiniMilr.l imiiic liiis Imc'Ii Im\mii,| ill.' iu-.lit;,il.l

404a. Ki'owledge of coservant not imputed to injured si

One .-iTViiiit is iii.i ill.' iiL'i ni .'f jiii.'l.lii'r in -ib-li a s"n-<' ili^.' t!

cdiif .if a ilcfcct. wliii'li i- |..i-;<--. .1 iiv lli.> f.ini • i- I'.iii li" im

tin- !:ilt.'r. Tiiis ]iriiii'i|ili' < nm. .-> tn lin' luiu'lir ..f ;m injur, .j

wild Ik r lie wii.- or was not uiKlur tiiu cuiiU'oi of tlic tni|ili

knew of I lie defect.'

D. CoMrAiiisoN m;Twi rv xiin rnsTrroN' nr mnstpr and

IN UKG.VKI) lo IMIHTI.!) K.MJ W l.l.lM.K.

405. Servant's means or opportunities of knowledge equal to

the master.— Con-strm-iivc kn.iulidue of a i1:,iil:(t is in. pi.

puteil to a MTvant on liio ^i-.mn.l tlr.i lii* means ..r .ijipnrl.ti

an.l hiis tliiis nri|.iirr.l a c.-ri.'rnl know!- tliiiv.-. witl.vit of.[i.irt.inity of

r.li;.' of 111.' ni".'l. i-t <if ill.' ooMipaiiy t.> iii'_' ii<
j

i m -. r.'l:iH'iiw ;in.| .

ki'rp tlif tn.U-* near tlic \v 1 yanU is O) ... .•!i;ir',-.'i! wii:i ii..ii.'.'

fipo fr.iin pi.'.-.'s of w.ioil. will not jirp- /»'. ^ ,, %. /'/..//./.v if »'. ''

clii.lo liiiii fi.ii" r. ovrriii^' for iiijinii-i (1--Tr, -j'J Wis. .,-:'. i.r.tri

PiUlsod tiv tii|i,iiiiL,' oviT siirh a pi.cc ' i'"i I'V Itic -nr.' ..mi I. nl.

wliil.i priM|iHiiL.' a .'Mr, wli.'tf tli.Ti' i • ii.i 1. -''I"'- ''''• "i/""-

spccilic pvi.l.ii.'c »li.nvin'.r liis kno\vl."li'.' 'I'ln' I'^i.'t tliiil :i l.r il.i-iiiMii !

of llic coinliti.iii of tlic tiiK'k lit tin- plai-u i'i:il kiiou l.i|'_'.' t li.it th.i, \\:i

wlicrp h.' «;is inim.il. Ilul'<in v. si in. I il i liii li.ini ,|,.,-,

Cinn n,i'i. If. .P St. i: n. C". (iss;) liim. a- ^ m:!'..!- of I'.r. » il h

68 Wis. 5:!>l, :!.: S. \V. .">'J9. I'>:il il " i- .) i"..- . u l> .-I..

•In a Oil--.' nli.Tc a liraUrinan "im ii ..k, wIi.t.' tli' .\i!''..' -^.

Bfnick I'V ft c:;;!!." chut.-, it wa^ li.'I.l rule of tl... .'..mi. u.y r..i|..'l. i

proper to rcfii-.' .in in.^trurtion to tlio of any o'.-i i iin i..!i -n .In... t.i

flToct that, if tlic jury foMii.l that tho as tlii-. w.i
.
an! li.' Im.l. l!i. i.

plaintilT h.i.l li."'n oniployoil .IS iiriik.'inan r.'a-Jin fur .•\p..'tiii}; t.i lin.l

or Pon.liK'lor on train* p:i>- ^n'.; til.' .'hiito rliar. /'../. o.-A- v. I inuii I

several liiii.'H a. \v..k. .iiirii'i; .-mno ( Isss i ,-, | imIi. (ll'J, 1 1,. 1!.

months li.'f.iri' li.- wa< Inn', an.l lia.l also Tar. I'.il.

Rsaisled wveral tinics in ninniii..' .'irs 'Tin' k"m\ leil;;.^ p.,.;-,., , .| 1

into nn.l out of tho A>\U\g t.. «lii.''i tlic man in fliu.j.. of a pi.'-.' of -.<

chute wnfl a.lj i.'i'iii . thi-y nm-t lin.l lint in'piii..l lo lii^ ^iili.ir.linif.-. t

he lia.l ni.>ans ut kiwuvlcili;.' as t.i ii- sii- no . n... m ^.nii .. j
.-. /.

tiation. The court c.in-i.l.T.'.l il i.. 1..' //..././ il--'iO) .-,2 X. .T. 1.

"contiary to tlie p\p<'ri.'ni'e of Imiiian .\'!. -I'l '
'•' niini

.
('..ini.i:.

life that one knowing generally of a //.noi.'.'i/ .1 Sl.l. U. ('<:. (Iss
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equal to those of
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tliit. Ifkii.i«li-.l'j,- i,f (III' cl.ili'.'i-r ill till' till..' All in-l iiiiti.'ii to Ih,. .ir.'.-t fli.it. if

til., iir.li f.-U. or Unit till- <l" .- .1 ll I'l ll V i'l. •....' -!,' ,..1 tint llu' pl'iiiit iir .'<

!l.i' siiliie Uii.iuli'il'.;.' nr iiii'iiii- "I 1,11. ml i.|,|.' 1 1 ii: i i - i.I . '.-initio' tli.- cui.li-

. i„'i'. then tlirv -liould lit. 'I I'.T til'- .il' li"ii- .'I til.' ,1 |,|,!i III, , \\,r- i,|iiil or

fili.l.lllt; lull ill till' <,|i|in-l!,' \ii'U i.f th,' -U!„li.| tl. III.,-,' i.t lllf i|.-fi'll.|.lllt. llP

C.I-.', for the pliiirit ill-, o./,,'. n \ Itiim- nuM im t i ."\i. nit 'ii.ii'_.|i it is om-rof-t

/."Hi (lsii;i) 3 l-'usl. A r. 7.'. I. ^... lis an .il.-li.irl |.ii,|».-iti.)ii i.f l.iw, -li.iiiM

il-i) \\ illitimn V. ("iiii'.-li ll-.'i-i .') nut I.I' L'iMii w 1 11 till' cvi'lrn.'O hIiiiws

iliiiNt. i\ N. 'J.)S. 2' I.. .1. r.\.li, N. S tliit tli.ic Mill- III) o|i]u.itiinitii-( <if nil-

.,J.',. Tlie l.itiT r:i-.'- in uiii. !i ii -ri\ -ri\.i'i.ti. r.. I ./..,! V. .l/ivv(,i(ri /'. A'.

..II' h.i- lii'on ti'l.l iiii.il.li' t.. n-. .\.'r !,. in. t !--:!l 7"* Mn. .>71 ([in'of vra* tli.it

r.iu-f liL- iiifiiiH ot kll.." i'' '•.;' ».i" |>I..iiit III. I'l.r till' lir-t tiiiic. went upon a
I lUiil tl. or till! siiini. a- tli.- . ..f lli.' .Iil'.iih" lar aftiT .lark. an. I ttiiTi' w.itt

mit-tiT are vciy niiin.i. n-. I' uiH i"' no cii.li'iice tli.iL lie had fvir .-rv'ii it be-

-iiili.ii'iit to riti> till' f..ll..H ill-,' /' '
'/ f(.ri').

'/. n V. Sinitliiilli' Mfii. »'... ilMlli -ll "If thcro wim t. p.iti'nt dcfpcf. ismely

I'.iiin. ."iH; t'liiibniil; v. Il'i,,i rl,,- th.' pli ml ill hail a, ;;ni,ij an iip|M.i 1 unity
1S74) 7,1 111. 'J.'Si;; (}'!<<• I, V. \.ihn„.il of .li-i-,,v,Tin^' it a- tho ilil.'ii.lanli. anii

I'lhliiir/ liux cC I'lipir I'l. ,l-<.t,",i r,ii \v,i- at l.a-t .ii- L'uiliv of n<"_'l.'i't in not
C'.r.n. '.1^. Xi Atl. .•.•<7 : »'.,;,,// v, .'1.-, r\ iti^' it." Il',,ni'. r \. ILUnois C. R.
/.'.''r/« ilsti.ti 71 lliiii. II-;. -ji \. \. ( ,.. il-.,li I.) ill. .I..1I.

'-upii. ."i:i:!; (hiijiii V. t*/ii., .1 U. /.'. ''.1. >iiiiil,ir f.,nn- of .\pri--ion n re found
llsiuii 124 ]„.l. lijr,. -.'t N. i;. ---: in ,',i-( - uli.r,' tli,' ri-k is -ai.I to be as
^nrUnt: V, Siini.r J'cill.'i 11^I^ c I'l, '-i.!,. i,,ii-." to t'" : ', i" .i tu the mas-
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porsdn of DPflinarv iiitrlli;:«n<T wliu liiid a roasnnaMo cliaiK

sorvirif; tliciii.- ADt iiificiniciitK-, 1i.p\vcv<t, tliis t'di-ni nf ex

^ is iiatiii-allv sii^rjrcslcd liy tin- tact that tlic hcrvant. was mi a
tiiiiiallv favnralilc |pn>itiuii tor asccrtaiiiiunr llu* existence of

f,'er. I'lider these cifcimistaiices, it |)ossesse.s a certain sjieci;

fi

priateness. One class of cases exeinplifvinjr this sit.nation is

which if apiMars fmni the <>viilence lliat it was tlie fiinctiui

injured servant iiiinself to reinedv, jn-evi'iit, or report tlie co

t<'r {r.rirhiird v. Piinniinil Match Co.
[l.S!l<l| !IS K.tl. .1.-,.-,; CuniKirK v. Murlun
(1S!I4

1
!(>() Miiss. ;{.•):!. ."?-. \. K. st!0:

SIrffiii V. Mii,/,r (ISHHl >m; Mo. 420,
S. W. ti.iO: (7<irA- t\,uuUi )'ii,ir,it I'd. v.

W'ri'ilil (lsil71 l(i Ind. .\\>\<. (l.tO. 4,-. X.
IC. HIT); or "open and ohvioiH" iilil<e

to 11 rviint and tlic iMnptoycr { hiiuin-

rillc it V. /,'. >/,. V. A'em/wr [ISitTl 147
Ind. .Ifil. 47 N. K. 214; Uenrvr Tram-
vrnii Co. V. .Y(s/.i( [18!)til 22 Co'o. 4t»S,

4r> I'ac. 40,")) ; or "wpially open to the
observation" cif the servant and the
master I HiinLsvillr tt l{. U. Co. v. llm-
rf,r.w,i |lH!i;i| l;t4 Ind. (i.'tti, 33 X. K.
1021; l.niH.'.rillr rf H. H. Co. v. HnrmH
[IHIU] |;17 Ind. .iOti. 30 X. K. 1002;
Haltimtiir »(• O. S. W. U. Co. V. \\<l.th

[1H07I 17 Ind. App. .-)05, 47 X. K. 1,Sl') ;

or "open" to both master »m<1 servant
(.Vif<(».vr.H V. I.'ifiiiirll, [1S031 134 Ind.
ti2.->. 3.t \. K. I0;i;t| ; or "o|MM alike to
the Iviiowleil^re and oli-i rval ion" of the
master and servant [I'hiriiiin. SI. I., tt

/'. /.'. '',. V. Chiimiiiiii, IIH'.il] !> Ind.

App. .".2<i. 30 X. i:. 221. 37 X. Iv 21 I.

.\nother way of sl^itin;.' the smiii' eon-
ceptiirn is that a master is not liable for
injnry to an emph vee where it does not
apjM'ar tliat his kno\\led,L'e of the dan-
per was. or in the eveicise of due eare
eoiild have bein. ^jiTaler than the i-ni-

ploye<''s. Ihihr v. <!ini (IHOll) OS) X. II.

(i"0'. 40 Atl. I04II.

' Siieh are the fidlowin^': 1 hicv v.

Lnkr Shorr it I/. N. //. Co. (ISIfli 135
Ind. 303. 3."> X. K. 117 I injury oansed
bv unldocked frofr) : Itiiinlli v. Ciiiiii-

(luin i: If. Co. (ISS'.ll .-> Manitoba 1..

Hep. 3I>,5 (injury from unbliK'ked frof;! ;

/'.ort<7. It. A k. It. Co. V. Iliinhrirh
(1HII21 4S 111. App. -M-> (brakeman in-

jured l>y the strikinfr <if a loose plank
at a erossinf; a<.'ainst the footboard of a
switeh enfriiie. .after he had been riding
on the board over the same erossing
n!an.y times a day for a eonsideralile

porioil ) ; 7<-.r<;.v <t V. O. I{. Co. v. I/. Air
(1894) !» Te.\. Civ. App. 100. 29 S. \V.

S44 (glass lubricatur un loeomotive.

whieh had no shield, explodii
jure<l fireman); 11 ri>//i( v. Ve/i

A'. To. (1H02) 2r) X.' Y. ."-.O,' (

injured by rollision due to cit
ninj; n'j.nilations, under which
on wliieh he served had been
for several wc-eks) ; finylor v.

'

C. A II. K. H. Co. (IHSHi .-{3

(eiifiinwr killed throuj/h niis|i

switeh, and eonse<|uent d
owin^ to ehange in eolor of sv

iret) ; llamillon v. Hirhninml
Co. (1SS9) H3 C.a. 340. 9 S
(yard watohman ran alonj; :

platform in the dark; mthin;:
that it was intended for sm-
pose) ; Soulhirn I'. Co. v. /,c.(.s

2 Tex. Civ. App. 6S, 21 S. W . ,

man of enjjine on a [die <lrive

jured through the failure of
ter's re|ir(«<entative to replace
of the car); .Mln.i h:,iiiiiir I

UiinilnU IIHS,".) 100 Ind. 203,
Itep- "''** <1':"' eau;;bl in cci;

Ullilil v. Ilrll ( IHS7) 13 Out.
(Irind iau;;ht by knivi-s of
(Jiiii/lni V. ThiitiKis (1. Plant Ci
10.-) Mass. 30,S. 43 X. K. 20.1 I

inj; from use of a certain p;

(juard of a machine ojxTatei
servant for nearly thre«' veiir
V. \ II mil 1,11 III (IsiiO) 123 X. ^

X. K. .'is.-). Reversing (|SS!t)

302, 3 X. Y. Supp. 227 idet'ei

\ator injured eniployi-e wlio w
tomed to ride on it i ; It'oiii in v

Ion City It. Co. ( ISOO) 70 Tex
S. W. .)40 (driver injures! by s

on a board nailed on plat form
a woni spot ) : IHdiimnil I'hi

Co. v. Ihllority (lS;i,")| 14.1

to \. K. tiSl (panel of a f.

leaninp apainst the (wnnnnent I

blown over) ; Snlim Unlfurd S

V. Ilolilit (1894) 11 Ind. Api
.V. K. .')3H ( larpe stone set on
sm;iller stones fell over) : N
l/o.i/er (IHSS) 9li Mo. 420. 9 S
(danger that a horse allai'h

wapon whieh i» lieinfr unhiadisl
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in (|nostion.'* In iiiKitlicr fliiss tlif ;i<-t,iipn lias In'i'n liclil imt iiiaiii-

tiiinal)lf bccaiiM' llu- scivaiit liail liiiii-cit' |ir<iiliu-(il, or as.-islcd in pro-

ras Ml an ( ..,

frijilitonod by a train ) : Lmiih v. I/"/'

<

|1S!I4) H K. 1. 5i:t. 2S \tl. ti(il lov.T-

lian^'intf Imnk of sjiiid li-ll) : Sininaun v.

iMfamllc (lH!i;t) |.!4 Inil. Iij.-|. M.i S. I).

l(i:i:i (Imnk of jrnivfl tell on nliovi-lNii ;

Tij-iis it /*. U. To. V. /•/rm/i (lsii.il M
Tix. !W. 2;} S. \V. (!42 (rrnr i' i-i'

(if this typi', t't rc'fiisc -.i clnir^'c tl, if

till- chinfJlT til til" (•\|H'lll'll flMMl tl IV-

in;.' iif II Iwiik «'ii> UN upi'ii tii ll Ii-

sfrviitiiin of the siMvaiit n- it «a~ tn llic!

fiiMMniin. till' si'i'vaiit ciiiM imt rriuM'Vl.

rill- iliinjiiT iiiviilvi'il ill ii'iii.i.' .1 >-iMi|«li'

n|r(iliiinci' like ii 12 fi"it Inlilcr witli ii

liifict so oliviiiiis as tile iili-i-iin- of alioiit

id iiiclifs lit the till) of oiii' of Ihi- side

riiK is |>icsviiiii'il to !« kiio«ii to ii

xrvniit of inaliiri' vim is ami avcra);!'

iiii'iital capacity. .Iihik n I'.hi-trir l.iiiht

it /'. <•'>. V. iluijilri lisssi ll.-> liiil.

.•,i;i;. IH N. K. ;m. .\ haml car iM-iiin a

-iiii|ilc a|>|iliaii(v, it will lie a--iiiiicil

ihiit a 'Section liaml nlio lias ii-cil it for

alioiit twenty nioiitlis is a- familiar with

its conilition ns his forcinan. Itiiilnni-

("II d ''. K. Ci. V. I.iehe (]»'.)>) 17

Cclo. 2»0, 29 I'ac. 175.

The danpT of losin<.' liis halaiic*- and
liavinj; his liand caii^dil in iintiuardisl

ui^r^ near a Indilcr whicli a servant who
ha.s turn at work in a lirick factory

for three months is ii-iii^' is as olivious

tfi him as to liis mailer. Hulih v. Iliii-

1,111,1 (IHItOi :!7 III. .\|>li. •I'lll.

The dan}.iT that the i lot Ins of a man
on a hand car may lie cati^'lit in a
MTcw projistinf; fiom the crank is as

(ihvious to him. after liil|iinf; for sev-

eral days to run the hand car. as it is

to his em|>lover. C'ln i/ v. Il'islmi it- !/

K. Vo. (IS!i;i) 1-)S Ma-s. 22S. ;i:i N. K.

512.

A snpprintendent of bridges and as-

sintant su|>erinteiideiit of the (•on>lriic-

tii II of a railway, who lias made a |ier-

9<iii;il insjM'ction of the condition of the

tiiuk. and is aware that the crossties

arr- not snlliciently secnn'. bcin;; only

h;ilf tiisl. and that the road, wliicli li.is

r.ii ln'cn o|K'ned for |iasseiij.'er trallii-. is

lilt safe for a ra|>idly moving' trMiii, as-

siiiiii's the risk of the derailment of a

train n]K)n which be is idin;:. A.i^iiv

tl". .f /'. II. I'». V. HiirmS (1S'.I4) l.'!7

Iii.l .-inti, sr. N. v.. 10!I2.

Kjii.wliiltre of the risk of injury from
the narrowness of a plat form is iiii|iiit<d

tcf a servant, where he has wheeled his

harrow niany times, both nijjlit and day.

durinj.' the three wis-ks be lias ln't-n at

work, over the same [il.itfomi, in tbe

^aiiie 'inKlition. and under -iiiiilar I'ir-

ciiiii^t.iiii I >. h,iiiii V. 7ifO/ Still «t /.

r„. I iHii.li Ki'.i N. V. :»,:>. ;it N. K. 901.

Till fa't that -^tion^rer ioiipliii;;s are re-

ipiiied for the sju'cial work of running;

car" down an incline tu a transfer bunt

i". a flit pii -iimalily as well known to

an e\|iericiicid lirakeman ennaeed in tbe

work for a con-idcralde time aj* it is

t.i his emplovcr^, IHiiiiiiH ('. It. Co. v,

./ s dSsiii' II 111. .\pp. .•(24.

I'he d.iii^ir i.iu-eil by the sudden drop
pill;.' of an elevatir while u servant is

eii;.ML'ed in pl.iiin^' lie.ivy <;ranit<> Hills

thci-iin is n, obvimis to liiiii as to the

nia-ter. r.o./ior.s v. Uorfon (l.S!)4) 1«0

.\la-s. :i:!:i, .l.'i N. K. Hiill.

The fact that the |«iles of a derrick

which is Inin^ unloaded from a wnKon
are wet, and tlieiefore liable to slip ilnr

iny the o|)eration, is as obvious to a

workman as to bis foreman. I'inturilli

V. //or(oti (lildO) 22 H. 1. 375, 48 Atl.

142.

The servant's allei.'ation of ijmorancfl

is overcome by annther alle^'atimi show-

ing' that he was in|iircd by slipping on
lo4.se a-lie-i while oii^liin;; a heaw car.

I.iniixrillr rf .V, /', K. Co. V, Ki'mper

( ISIHl, 147 Ind. ,")(il, 47 N. K. 214.

\\ servant who was thrown a;rainst

jrcariii;.' by tin- >hiitlinf.' ti> of an auto-

mai'ic\!l\ ciioiii;; ;;ate which he touidied

while ri-iii;; from a tloor which it wa.s

bis diitv to k's'p clean ciniiot ris'over,

Hniili) v. I.iiillnir Mf,,. Co. (1S!»1) 154

.\la— '. -ItiS. 2S N. !•:. !I0I.

Where the evidence shows »hat th«

daiit;tr of collip-e of an arch l>e<ame

known only when it actually liiyan to

Mili-idi>. sill ll da!i;:er i- iTfiardcd ax one

which can be ol..erV((l as well by the

men who Miiilcrtake the wiirk of shor-

in;.' it up. as by their employer. Ogdrn
v. Ifiimiinns ('isi;:!i :{ Kosi. 4 F. 751

(verdict for defendant waa not disturb-

iil )

.

.\ eondnctnr under whom an incom-

petent erif^iiiisr li:i- been servinj; for six

weeks i" pii-iimcd to have had as good

an opporliiiiily a^ tbe company of a.s-

certainiiK that incompetency. SI. I.oui.^,

I 17 if N. A', Cii. V, Morr/iirt (1885) 46

.\rk. .MS.

In lrr„rh V. 1 i/7?.<i (IS0.1) 72 Hun,
412. 2.'i N. Y. Siipp. IS'*, a servant was
deniisl recovery for injuries caused by

the breaking of a rope on the >ri'Oiind

that, havini: often seen and constantly

urn
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li\ 2<.nii iliiiiif ddiie in connection with tl

hiinillcil it, he knew n-i nnii'li nl'nnt it

as till.' Itlll.'^tlT. Hut llli^ ll<ri.iiill M'i-!i;s

to 1)(! of vi'iy qiii-1 ii'iMlilu siiun^lni'~s, jis

tliulo were no i-\lr\ir,\\ ^ivii^ <<f wi'.iU-

iie.-is. See §8 -108 411, and -111, .subd.

d, infra.
* A carpoiitcr c.imiot ninviT fur in-

juries fnmi the fnlliu',' nt' a m-jU'.iU

tliii>ii;.'h his own (Irt'irlivc ^\lH^^nNln-

sliip in its roii^lnictidii. miwI n"t liy any
«li-fi-its in tlu! n;ntiri:ils fiii iii^hcfl. I'rf-

f<:r V. Vutlrr (IS'.lli) s:i Wis. -JSl. "):! \.
\V. r.nS. If tlii-ic «M.s .viilriici,. th:it llie

injured srrviint lii'l|icil in tlio (•oii-f ino-

lion of tim scatl'oM wliicli IVII tlir.>u;;li

di'fictivo lirafini. it is oirnr to i .fii-e

a rec|iicst for an in^l iii'-l imi to tlic cllii-t

tlKit if tlic srnirold t\-II ficini llii^ ciuse,

nnd di-nilrnt Ii('I|m>(1 in the cic d ion of

thiit ]>ait wliirh fell, ami was fully ac-

quainted with its cnnstruction. jilain-

tilT cannot ri»oover. Sliinirt v. I'rrini-

fsnn (is:i!») 41 Ap(>. l)iv. OS. t;o N. V.

S\i|'p. A2'.>. A tinilier coiniviny is not

lialrl(» on account of Ilie allrijed uii-uit-

nldeness of a tinilier cliiite, wln-io an in-

jured eiiPiiloyi'O as-i-teil in its construc-

tion, hail as «'oni|i!elo knnuleil^e as to

its sulTli'ieney as the cnnipa'iy had, and
after its coin[ileti(in iireiiiuiKed it safi-

and suitable lor l!ie |mi[M.-i- for wliich

it Wiia made. ll"f'f .'////(// v. ^fnitli'rn

Onijtjn Co. (ISill) M Or. .;!(!, 27 I'ac.

200. An cnj-'inwr injured h.v f illinj; oil

a coal cliul<' upon wliieh. at liis own .-U2-

f,'estion, cleats had liiM'n naileil for the

)>urpose of furnisliiiiu' liiin with a stair-

way, another and saf(^ way liavinv' In en
provided. c;innot recover for iniuries due
to the ade|ition of his sii/'je~l ion. Hurt
V. //. C. Frirl.- Coke Co. (IS'JO) 131 I'a.

12.i. 18 Atl. 1011.

An eniploy.'o u-in^ for a period of two
years a defictivo machine whiili lie

h(d|Hd to ronslitict will he pnsuined to

h.ne known of the defect. LitihliiUl

Ctir if Miirh. Co. V. lluiiiine (18'Jl) 30
111. App. (Jli.

In 11 Delaware case the jury were
rharped to the elFect that workmen are

bound to see to the s:if,iy of apjili-

ances which they con-'ru<t for their

own convenience, and the duty cannot

be shifted to their eniplnyer, ajid even if

one uses such an appliance constnictod

by his fellow workmen, lie is still bound
to see that it is safe Ik fore usinjr it,

mil if he does not, it is his own ne;.di-

lice. Potwran v. llarlan i B, Co,

riS'iO) 2 Tenn. (Del.) 100. 44 J

On tlie oilier hand, it has Ikvii h

a ih.irue by which the juiy t

that, if thu servant hiniself i

diteli at the spot where he was
he li.irl «iirii notice of its vihm
«iiiild har him from recoveiin^
jur.v n ived therefrom, is er

siiue the (|iiestion of siieh know
for the jurv. I.a tinllr v.

(1001) ItiO 111. i;iO. GO N. E.

firmiii;; (11100) 92 111. App. 91.

adniitticl that such a charL'e wot:

be<'n apfireved in some slates.

An ait inn cannot he maintain"
employee who had his lej.' caie

broken by a bent of a brid;:e in

of construction, caused liy its 1

over as he stipjK-d and phnril li

a;.Miii-t it for support, where t

that it was not stroiiidv braced a

and he. had
jrain^t it ar

lit ion. /,»),

vjip.) 30 X.
Is in putti

a dan^'eroii

•re he is en
his Service, 1

ported was obvJT

[ilaeed the hr.aci

its position an'
.l/e( 0.1/ (1S!I4:

A servant wh
porary i>ro]i- .!•

in the buildi

anil then cont ii

of the ilanL'er. and who neiille

a b.irrel amon^' the pro|>s, cau-

beani to fall and injure him, cam
his employer liable for the

l.ucri/ V. Ilaniiibiil Oil Co. (181

.Mo. 32. 31 S. \V. 310.

A railway employee who was
by the fall of a franj; plank v

was conveyin;^ a load over tli

from a ear to the platform cai

cover on the {jioiind that the pan
should have lieen supplied with

sjiikes, or cleats to keep it from s

where he had previously 'inloadci

similar loads in safety, and liai

control in the use of the gan;;

Lii I'irrre v. Chicago «f 0. T.

(1804) »0 Mich. 212. 5S X. \V,

A servant who had himself In

put in place a jackscrew which
injured him was held to have

at his own risk, on the opinion

other as to its safety. Piirce v

(1807) 18 Ind. App. 87, 47 X.

A servant employed as an enpini

formerly owned and who assisted

ting up a derrick which fell and
him, owinj; to the want of a ke

cure the bolt which held the hi

position, will be held to have h
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n with thi- |ji.i-

ion. 44 At!. fii:i

Ills Ih'1-11 lii-l i I'.

111: jiiiy ar- lu),:

liiiiisclf (Jiii: t:,,.

c lie was iniun!
its ciiiniitiui ,1,1

ret'KViTiii^' tiir in

Mil. is I'lTiilH > ,.

iirh know ! I !_'. ;

•<iillc V. h'-.:
GO X. E. Tl*. .\f

A PI). 1)1. It va-

liaiL'i' woulil lii\'

' si litis.

iiiiiiiitaiiH'il liv :

'.

i ]l"J cail'.'llT, ;u>

;

!iriil;.'n in i>iin>--

1 liy its t.i]>|ilir.'

I pliind Ills li ii.i

„ where llie fi^'.

y tirai'i-il ai;.| <••,:•

111 lie liail Mti'sl:

inst it anj kin .v

linn. L'hiiiH n V

ip.) 30 X. K. fiC,

. in pultiiiL' tiT

dan^'i-roiis ln-.i;:.

hn is eiiipliivi i

servieo. kiiM,. !•;

neeilles-ly r ' •

r<i|>s, caii-iHL' t

liiiii, r:iiiniit !

fi>r till* injur'

1 Co. (IS'.to) 1:.'

who wns in'tir.--:

; plank «'iili> \-

i over till- *.i!:

itfiirm ca I ill lit re

at tlie paiiL' plin-:

plied with hno'.-

1 it from slippir.i

y 'inlnailed twi'v"

i", and hail fni;°

the ganir pin •

£ 0. T. I!, f

58 X. W. (in.

himself lutfiei! tr

'W which fill r

1 to have nlii:

lie opinion of an-

Piircc V. O/irT

87, 47 X. K. 4>j.

an cnfrinei-r. wdo

lo assisted in p"!-

fi fell and irnshf-d

it of a key to se-

eld the lirai'M in

to have had con-
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406. Servant's means cr opi-ortunities of knowledge superior to those

of the master.— /viii.tliir \v;iv of aiijilvin^i- tin- i<-si ot a i-i.iiiii;iri.--iMi !"

lufi'ii tlu' r< hilivc ]ii).-!iiiiiis 1.!' iiia-.:<'f.- :iin! .wi\aiil- 1.-- cxiiiipiitii'il in

wliirh .-iTVallt.s !ia\c Ihtii Ih'M r!i;il'i;i-alill'' u iih kiMwi

fill- il;i' vcason tliat tli 'i'- inoaiw o'- (iiiimrliinilii- "f kimwli'ilui'

siiipcrior to or Ix-ttoi- lliaii tliosc of thr iiia-'ois.' A •oiit.rollinL'

ilTirt liar Ikh'11 ast'ril'i'il to this riiiic(]iti.iii ill ra-- wIkm-i' I.lic i'art ciii-

].iia-iz''il i^ 'lii!'- '1"' •••I'vam iiail bcoii haliinially liainllin;:' tlic di-fcc-

• ivr iiistr .iiciitaiity, or l;ail bivii i-i.iistantly

those cases in

wire

!. iations tlioroU).* Other clus-cs of va-*-

iifiiiiL

ill wliii

it iiito cliisc local

1 till- nil iff favor-

,e k'l'vii n") well ns

iMv l.itter," t!ie dan-

d.'il.

.liii'h tile ini--tev ovve-i to

-iriirtive k^mvled^'C of it,s e.mditinn. -rrv.i:;! "11111-1 li.i

;r./M- lli'l Cri'l: Stfiir Co. (ISOTl IIS ihe inii-trr. nr im'

I'M. :il7, -i: N'. H. (!iM. -SiliriiHiig (IS'.U) -.1'..'
- 1

US Ind. 4 '.Mi, ,18 X. 1;. '>-. '"11
,

\n eiiipl<iv.-e in a shipvard. at work his servanls 1-, 1,1 pnivide th. in wiili s.it..

in a dark plaee hetweeii the di-'k- "n a tuols and 111:1-1, ineiy ui.ere iImI i. nei-

Jill in the course of eonstnietjnn. wlm. essaiy. When he does this. ],, do, s not,

-ic .pin" off a platform, fell into a hide however. enL-a-e that they will always

ind wa's injured, eiiniiot recover there- eontinite in the same ci.n.l'lnei. Any de-

'•.

r if a f'c"- <l'ivs before, under the tict « hieh may heo.ine apparent 111 their

,. i-ter's orders, 'ho had as-i.sted in Use it is the duly of the servant to oh

1- inline' up the bole, whiih had there- serve and reiinit to hi- inplo.ver.

,!ter heen n-op'-m d witli it tile in;is-

Tbe
servant has ihe iiiean-t of di-oovi rirf; any

M-'s 1 ni.«led"e Hid; V. r,aiiip ( HSS ; such defect, which the mast.-r doe, not

P, 1 11 Cent" Hep IDO. 12 Atl. -l!l.->. possess." Ihil.' i v. Ml'iih' >i>l Inlhr,/}.

\ railw.v HMvai.t who helps to place Co. (ISSO) K Pa. 211, 10 Am. Hep. (1:1 J

, car on a cert.iin track is .har;:ealile (rope on derrick bee, me 'Icfi'diye fro,,,

uith knowleih'c of its po-ition. and can- wear). Compare I'hil'i'hli.ln,, ,f /{. /.

iprtinu'liis p«Ms<'n so far bcsoiid the car Atl. 2'5(1, where the same phrase ir» re-

„n wlHch he is ridin;:. on an adieiiiinL' pc:i(cd.
•

, j i,:„

tr.ck that he is struck bv the slundin,!: When the ma-ter has provided his

cr 'Knri.sus Cify. .17. A H. H. (: v. servant with safe tools ,t ,s •the duty of

l!„rlon (1302) 97 Ala, 2tO, 12 So. ss. the latl.-r who ha- them ."'"-''> " '

Kecoverv has been denied to a char- serve tin ir .-..ndit lo-i. an 1. if def. ctivc, to

«oii,an who cut her hand on a pice of report the fact to his superior. Having

diss in a washtub. she her-elf liavm;,' them under Ins coiit r.d, he is better able

;oure<l in the water which covered it. to oiwerve their condition than is the

riiiun V Bcchr (1808 1 03 Mils-*. r)7.'i. master. If defects ex;st. and .ire not

The dinger that certjiin iron plates ol.serve<l by those who have them in

whieli liad bf<>n iii-ecirely placed by the daily use how can the m.^stcr be better

serv.mt himself mii;h( fall is presumed able to know of any defects ^^xist in;;?

t„ be better under-tiKid bv him tlian by and if the servant u.s<-s them without ob-

hii emidover Hrrsr \.'cln,I: (1802) .jcetioii the master has a rifrht to as-

ltd I'l )('!"> •'1 Ml '^Ifl '•'"' ''^'^ '' ^"1"'' that no eaus«> of complaint evists.

.ultins'from' a'tl.'.or bcin^' slushy is pre We are now s,„ ,kin^' of tho«. articl.«

-ared tii be obvious to a serMint. it with ubi.'li the eiir.S.yer IS brou-lif in

It is euHcd bv oil from niaebim ry. of aetii.il enni.iet when in iLse, and where

iheoilin.. of" which he himself has by handliiiL' them be must necessarily

oharKc. Murphy v. Amnir,,,, nuhh. r .ee and know ,.t their condition, \\lien

Co (IS'V?) iVo Mass "cr, ;U X. r.. 2iW. a master pievides Ins servant with an

'Theiise o'f'tliis form of the test also axe or a pick to be used in the latters

i. tpic«ible to the leadina ca.se of I'ricst- ordinary bn-mess or employment, there

,.., ..
i,-..,-i~r 1R3") 3 ^lees & \V. 1. would arise no duty on the part of the

Miinih. & H. 30.5.' 1 Jur. 087, 7 L. d. employer to insp<.ct them, unless after

l\oh X S 42 where Lord .Mdn^'cr ob- complaint made. To allow a servant to

-rvid tiiat under the circumstances, the li.iiullc and use a chain for days, weeks,
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al)lc position of tho sorviinl iiii> 1n'('!i a.-scricd aro th<i<c in \'

hud ac'(|uir('(l, liv <'X|)ci'icii r tccliiiiral trairiini;, -|ici-ial ^k!

work and a capai-ity for a|)iirc<iatinj;- tli<' danj;< is wliidi it

or niniilhs. nrid thru liciM a ni;istcr re-

spoiisililc for ;i('('iili'rit< resulting' ficiin

wear iiml tv.w or lircakiii^' wmiM lie

liarsli law. That micIi arlirli'> will in

time wear out or hrrak is cviili'nt. liiit

wlio is Ix'ttcr atile to jiulyc of llicir cum
(litioM tli.in tlios<> m)io lia\e iIkmii in

daily use? To liold otliiTwisc would lie

to otFer a preiiiiiiin for earclessm'-s : for

the servant. \>y mere inattention to liis

duty, nii^'lit allow Ills tools to liiconie

unfit tor Use, and tlieii visit tin nsi-

qucnoes upon his eniployirs. .\ ilill'iTiiit

rule would prevail with nfiunci' to ma-
chinery or perishalde articles wliiih e\

perience teaehcs us rccpiire r(;.'ular in-

speetion, and which are ordinarily pre
minieil to demand repairs or attention. '

him:, ,1 v.Corbin (ISHO) IM I'a. ;i4;). I!)

Atl. HI.
In a \\ iseonsin ease the court, in lay-

ing; down the doctrine that the duty of

a railway company to know of the dif-

feience hetween the heifjhts of the eonp-

linffs on its own cars and tliosi- of an-
other company wa.s not absolute, and
that it was not presumed, as a matter
of law. to know of this (litFerenee. saiil:

"The dilferenee in the elevation of the
conplin^ irons of this forciL'ii car and
the ealioose or other cars of the clefeiid

ant's road w<HiId not have lieen very
easily or readily olwerved when they
were distant fr(an each other: and Vet

the company is soujjlit to be held liable

for its want of ordinarj' care in not
know ill}; this dilVerence when consenting;

to take this fori'i;;n car into its train.

W hen the car and eaboos*. were broU};lit

nearly together, this dilfiTence could

have been at least much more reailily

seen and observed by comparison The
company is cliari;ed with net'lijiently en-

danf;erin<; the lives of its brakemeii by
not knowing; of this ditference. and. if

presumed to know of it, in allowin;.' this

ear to be attached to its train; and the
intestate is allep'd to have been in the
use of prop<'r care when he endanj;ercd

his own life by not sci'iiii;. observinfr, or
knowiii;; of such ditVerencc in the eleva-

tion of the couplinj; irons. Did not the
intestate have the same, if not superior,

means of knowinsr of this ililFcrence. as

or to that of the ronipany: If tin- nopli

gence of the intestate and that of the

company in this respect are cipially bal

niiced, ong'ht th( plaintitT to recover?

Tlw duty of the company to
this diHinnce is not absolute,
not presumed to knou of it :i~

of law." Kilhi V. Ahhiil (\ss:,

.'ioT, .y.\ .\m. Kep. -JflL'. 2;t N. W
.\n emplovei' in a sawmill

I inues to operate a saw held I

wire iopi\ kliowiiif; it to be
worn and to sustain a wci;.'l!

pouiiils. and knowitif; that il

should bleak the saw will ~

ward and siriki' him. as-unic-.

Wr.l,- V. I- II nil, lit Mill Co.
Wash, ilj'.i. J!! I'ac. :J1."..

.\ii i-ie|doycr is not liabh'

di'atb of an employee killed at

bv the fall of a pioji'ct in;; roc
by bla-tiii;; in an ailjoiniiif; sli.

he had no reason to c\pecl
bla~;iiii; uiiuld Hvikcn the rock
employee hail belter i>ppoitiiiii

seriiii;; (h.iii;;es in it than the i

Itiiliiii \. Mil.iiiiiihliii (jso.si

Div. b-'s. .->:! N. V. .^upp. JT:).

NeLdi};ence i-annot be impiii

empl(H( r for failure to shon- o

in which an eniplo\ee injured b\

in;; in of the siihs thireof wm-
where the latter and those at u

him were better informed than
plover as to the daiiijer to be a]

ed Irom the liability of tin'

cjive, and the shallowness and ot

ical cliaraeleristie.s of the ili

not such as to su;r;;est dan;;cr.

the employer or the emph>\ci-
•iiiiuiil Ciiiiflmi Axxn. v. Ihiii

•I ( olo. App. .570, Sli I'ac. Oil.

In an early Xew York case it

sidered that an eiii;ineer was m,
to know of occasional defects in

cattle guards or bridges than
jiany or its officers ids<>where

McMilhin V. Unratmin & W

.

I IS.-..-)) 20 Harb. ^V^. Hut
heniled that no court at tli."

would lay down the rule

against the servant. See
Where the evidence is coiilli.

"piestion whether earpenlers \\\\i

ladder hail n better ojiportniiii

teet a knot in the side piece ot

der, into which a nail holdinj
piece was driven, than a servaiii

terwards usfd tin- la.id. r. i~ f..i
'

VU\iiii]iin V. (1 Hfiiiiiihti HI .S;(''

I
Is'.i!)) M \. .1. i.. lUT. 44 All 7

generally. $ ,'l!)0. .m//i/«.

it i

pre

III
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{(•onipare § .396, siipm),'* lunl those in wliiih it \v;i- liis ilmy tu rr-

pair the di-foctivc instrtiinciiiaiity.' jiini ilm-'' '. vvhii'h ihr injury

wiis caused hy coiiiiitiuiis siiiwrvetiiiif; iluiiin: llir inn^iro.- <>t the

work, as a result of some t<"iiipofai-y ari'aii,:;eiiieiit uf tlie appliances

jnaile hv the servant hini.-df or liy iiis ciM-iiipl<>yees.

407. Servant's means or opportunities of knowledge usually inferior

to those of the master.— AltJioiij;ii. as lias been sliown in tlie two pre-

iciliiig sections, it is a wellsetlleil d.ietrine tiiat kiii>wledi;e is iin|)ut-

alile to a servant in ail cases where iiis opportunities or means of

kiii.wh df;e art; e(pial or superior to tlms.- of ili<- mti.si.T. it is also clear,

both upon iirineiple and authority, that, if such eipiality or snpeiior

in is relied \\\vm h\ the master in a cn.se wiiere I lie injury was due

til a defect in some part of the plant, he has the Ininli n of esitilili-h

iiii: tlu'ir existenc<> by s]iecitic testimony, and that, in t.lie aliseii.'c ot

;iich testimonv, the ohlifiiitory knowlei!i:e of the servant is di leniiiTi

alile wit' refer«-nce to the hypolhesis that liotli his nuaiis at

niiiitie ot knowiedoe are norinallv inferior t-i tlinse ol' the iiinster.'

'Where tlip servant profess<.s tu liave

s|iiiial skill in the wmk for wliidi lie i^

hiriil. anil tlie master ili-claiiii- the pus

...ssj.in of such skill, the olili;.'atiiin of

ii.-.vrtaiiiiii^ the |
iiliir construr! ion of

Itie applianei's to he h imlleil and the

iriiper mode of hamlliii;: tlieiii rests on

tlio servant, and not on the master.

Iltiice. an instniclion is erroneous which

liMv.s the jury to infer in such a ca-e

that the master was hound to know the

cliiiracter of an iippliaiKc and the man
lift in which it sin mid he Used xo as to

|irevenl injury. I{iiit \. Irffii-s (1SS7)

Sli Kv. :i<>7. .5 S. \V. SliT. The questiim

111 Ihi' linhility of a master for injuries

' serviint hy ri'ason of defects in ma
ry is for the court, and not for the

J ,ry. where the defec!s were olivious and

KUinvn to the s<'rvant when he entered

the service, and were coti.stantly hroiiirht

iiiiiler hi» notice in the discliattfe of his

n^jiihir duties, while he was skillid, and

liiiil opportunities to ohserve and under

Rtiui'l the dnnfier. siipeiior to those of

the master. Itrtroil riuiliiHl ('(,. V.

tioiUfi (1S<»!I| ;W C. C. A. 94, !U Fed.

T.T

An experienced railway employee is

|iri-iimed to be lietler aci|uaiiit(Kl than
till' nimpany's representatives uilli tlie

iliTii;cr rreateil by he iusiilliriemy of the

liL'lil fiMtiished Wi ile a new track is be

iiiL' laid in the ni','hliime. <iiill. ('. A
iV / .

/.'. Co. V. ./.ic/,vo,i ( lS!14i 12 C. r.

A. jil7, 21 U. b. App. 519, tia 1-ed. 48.

An evperieiiccd well iliu';.'er who e>;am

ines caicfiilly ,i mpi- fiiiiii^hed him by

his ••mployer. and who te-tilies that he

had a better opportunity to know how
'Olid the rope was than anyoni eUe. can

not rico\cr for injuries due to the Ineak-

ili;: uf the rope. Uiid v. Ci-iilml U it-

«/.;/. Co. I ISSHl HI C,A. |-i!t4. H S. K. CJ'.I.

A coachman has been declared mure
compctint than his master to fonn a

iuil^lMiiiit as to the safety of driving a
p.iii of spirited horses withmil blinders

up to his masters house. Wfinxl.i- v.

/{/i.v.ij (lH<t.->| 9(1 Hun, 711, :(."> N. V. Supp.

.514.
' Au employee of n steam sawmill

whose duly is to take chaii.'e of lianiU

and keep in pruper repair a Irani mad
on which enf.'iiics and truck ears are run

111 haul lo'js. cinnot ricuvcr, if. owin^'

to the had eondilion of the road, he is

injured while riding on tin' to|i of a load

of eriisstifs. Wliitr v. K'liiutn (18891

S:i (;a. .14:1, 9 S. K. insj.
» Minlin v. I.uuisiilh- rf .V. Ii. Cn.

I 1901 I
2:! Ky. h. liep. 79H. f,4 S. \V. 417

(blade of iron aliin;.' which lumber was

heiii;; conveyed from one oar to another

was nut properly si'ciin-d 1

.

' .sJec. generally, the cases cited in the

tollowiiif,' iioteH and under the next sub-

title.

W here the master has created the dan-

;;er. Ill i-, hoiuiii f u fjuard a;;aii!.»t il ; and

if he ailiiiits tliat he did not know or be-

lieve that the danger existed, he cannot
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The (^rciiinna also slmw iIimI ihc cimii'Is ilu not oon^lilii' it

uhlo to impute kii"\vl('ilt;r' to a s>rv;inr. us u niMihr ot' law,

grouiKl tliat lii.^ IIIC.I1I-- oi- o].|'..iniiiiiiics oi l.uow i.-.li,',. wci'c <

suporior to lliosf ol' tin' ina-i.i', uiilcsa tlip ri-k to \\lii<'ii tlic

was triiecalile lirloii;."Ml i.i tin' rlas. to which the (li',-i'ri|.tion "oi)

"vioiblo," "iiiaiiil'c-i," clc, i.~ ai'piifablc.^ Siiu'c it is to tliis (

require supirinr knijAli:!;.'c iiiiil ju'lj^-

iiicnt froiM the mtvutiI. I'min v. SilUrn
(1S87) :iO 1^1. Anil. mil. :( So. :ii;:! (in-

jury ri'ci'ivi'd tlir()iiy:li sti-|i|iiii;.' on ii

loor* purline uliilr a Imil lir _' vv:is in

couriic of demolition, tin- iiiitlidil ndoiilrd

bein<; uiisficiitific itnd dani.'i roiis).

In Whipple V. S'ric Yml;. S. U. * 11.

R. Co. (18!M!) 19 K. I. r)^:, ;i,-, Atl. .•!(!-),

it wa* ur;,'ed tliat. if tin- pruxiiiiii y of a
pole *,o the track was not sallii'ic rii ly ob-

vious to the plaiiititr to put liirn on liis

guard at;ain^t injary from the I'olc. it

waa not nulliciently oli\iou.s to the of-

ficers of the <lifen(lant f<jr them to oli-

serve it in the exerei^e of re:woiiaMc
care, and that the dif( iidaiit could not
be dei'nied nefjli^'ent in m:iiiifaiiii"^' the

pole in its po-ition. 'I'he answer of the
court was llial the ollicei.s of i he d'lend-
nnt located the pole: and thiil it was
their duty to have so locateil it as to

make it safe.

In an action for injuries sustained by
the fall of a <iel'ective scalTold. the em-
phivie iicihI not pnjve allinnal ively that
he did not know, or had not e'lu il oppor-
tunity \,ith the employer of Uni>«iM!.',

that the scall'old was unsafe. rA/e./i/o

A A. ft. Co. V. Mnroiini (IS!t7) 170 111,

,')20, 4S N. !•:. 051!, Allirming (ISihi) 07
111. App. CIS.

' ft is the duty of the servant to use
rcasonalde car(> to infmin himself in re-

.spect to the ha/.uds to winch he i-, ex-

posed, but lie is not under the sanie obli-

gation ns a master to Uikuv the nature
and extent of the risks, uidcss they are
patent. McOoiinlil v. Clii'iifin. .<>7. /'. \f.

d (). n. Co. (ISSU) 41 .Minn. 4:iM, 43 N.
W. 380.

'The (UiCtrine that the servant eannnt
recover if he hail e(|ual means with thn
master of ascerlainieg the defiit is not
applicable to a ca-e of latent defects in

machinery, but only to ca-cs where the
defect is obvious to the senses, or would
have been disclosed to an ordinarily ob-

servant man in the ordinary use of the.

machinery in the busine-s the servant

was engaged in, within the time the in-

jured servant operated such machinery
Ijcforo the accident, or in the case of the

neL;lti,'enco of n fidlow servai
probably others; lait certainly n.

oMu now under cnn-iilerat iiai. il

here to the di"liine annomie, d
etise when here on a former i

If the servant, as was then he!,l

and the master is, ii|uii-eil ti.

dili;.'enee t/> di-eo\cr del'.-, ts in

cry with which the -en on is ,

to work, the latter ii .'v n r.

though he may li:ive hari eipu
of aseirlaining its defcM-. it in

was iLrimrint of their exi-feniT :

w<-ro not patent or such .as w, i

been iliselo-.d by o|H'rating it ;

statid. If the inaster did not
the defwt. and reason.-ilde en-,.

part would not have diselo-,-.

wanid not be liable. If, howi
lia' exi-rei-e of reasonable care
plover could h.ive discovered,

:

,1 like e\"rei.e of care on the pai

-erv.oit would al-o have di-i 1

I'ini. a l.itent def.-et. yet. if In

did not know it, the nia-ter x\

li.ilde, although the servHiit's (

niths to asC4-rl,iln it were eipial

of the master. The ser\ant lias

to as-unie tli.it the macliiner)- o
miaits fariii-lieil him by llii- ,

are safe and suitable for the 1

and he is not. while the nia-ii

f|Uircd to examine them for t!

jio-e. The ma-ter is charge. i!^

Unoulcdgc whieli he might have ;

by the exercise of due eare. the

if he actually po«-c--eil It. wlie

servant ha.s the ri^iht to a-sunie
neeessary examinations have bc<

by the master, and is not r

either in i«'rson, or by another ci

by him for the pur|M)se. to vxnr.

machinery as to its litne^.s ai

ciencv." I'livt, r v. Ildiinil'nl <(

/'. Co. (187'J) 71 Mo. GO. 'M A
laJ.

"Where the danger is o]><^n ai

ous to either master or servant, i

dotibtless be properly said that
and ser\-ant st^md upon an c

Urmil liluck- Ctinl Co. v. Iloudht
129 Ind. iZ-. 27 X. K. 741. I!

then the servant's .nssmioxtinr

gH-Sg'HJ^^i£.t^f :i

i

!
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li^l..-. aldiic tliiif tlio (loctriiio as to i'<iiial iikmii-; of kiiowlclu-o i- appli

cable, it is frror to irivo an iimiiKiilliiil iti-Jtnic'tioii wliirh nuiy lead

ri«k (lr|K'iiil-<. nut iifKni tlip <H]\inlily lA

his ii]i|Hiilmiitii ~ with tliu-c of lii^ in.!"-

tir. l.ul ii|i<.!i tin- f.ii't that liy tlic cmt
lis,, of rra-i'iiaKIc rare lie nii;.'ht to liav.-

kfh'Wii of the (1miii;it, and is tlnT<'fnir

Ill-Ill to have kiinwii it.. It is niiirnli'il

liv i'uuiisi-1 fur lii.lh parlir.s that Ihi? di'

fiHt in this ra.-i' was a latiMil oin'. Wi'

think it clear that as to such a ilefiil

the niaHter and servant are not upon an
iiiuiility. The duty re^tinj; uihmi tlieni

is dilFermt, and the aeU niniind of

ihoni to const it lite eare witli nfennee
to the discovery of the defect are dilTer-

ent. It could not, therefore, havi' heen

rorreetly said that the servant assiniiid

the risk because his opportunities to oh

serve the defect were eiiual to those of

his master." I'illshurgh, V. V. <£ St. L.

II. Co. V. Woodinird (1894) 9 Ind. App.
lOlt. 36 \. K. 4»2.

Where a brakenian was injured while

running alon^'side a moving' eni;ine in

the nifihttiine. Iiy tripping' over wires

stretched across the ]>ath, the eonel\ision

that the dan;.'er was equally open to the

observation of the servant and tlie mas
ter is not neeirssarily dedurilile from
special findings that the wires fimn a

semaphore ran across the track on whiih

the engine wa.i, to a pulhy Imx about

4 feet south of it, hcinf: .-I run;; about

7 inches from the prouiul betunn tlie

track and the box. and frnin the bo.x to

the tower station tlie wires were sfrunf;

higher than the box, and the wires run

niiif; each way froni it were in full

view; that the brakenian was in full use

of his sight, and had worked as a

hrakeman for niaii> years, and in that

cup.icity for the ilefi-ndant for several

niiiiitlis, but (lid not know th.Tt the

wires he trijiped over were not boxid.

Considerinj; tlie dilTcrence between the

duty of the niast4'r to proviile a saf.-

plai-e to work in. and that of llie servant

to Use his o|)pi>rtuiiities to di-cover the

il'iiLiTs of his |Mi-ilion, there is nothing
in such findings to forbid a conelusmn
thut tlic servant had a right to assuine

that his path was not rendep d ilaiigor

ens by nieiins of wires stri'tclied across

it nt such a distance from the gnmnd
that a person proiieily intent ii]ii>ii his

duty wa.< liable at night to be trippid

up." Flultrr V. .Veil- Yorl:. ('. .( si, I

It. Co. (1901) -j; Inil. App. .ill. ,^.'.1 .N.

K. :!37.

On the ground tbnt the inr'tiibeis of

a train crew have iiol llie s;niie opp.ir

liiiiily as the company to know of de

fiits'in till- track, it iias bi en held uii

wanantable to deidare. as matter of law.

that an eiiL'i er who siitrerrd iniury

by reason of such defects was ;;uilty oi

colli riliutory negligence simply biH-aii-e

he knew the traik was somewhat out of

rep.iir. .l/'/'(in v. Siirucunr, It. d .V.

y. U. ('". (1878) 73 N. V. r.S.^i. That

the servant had not npial op|Mirt unities

witli the master to di-cover the ilaiiger-

ous condition was also the basis of the

decision allowing recovery in a simie

what similar ca«e where the injured

servant was a liieman, and in passing

over the siH-tion of road on which the

accident ultimately o<'CiirTed, had ob-

served that it was a rough part of th-

track, th.it the rails were slmrt. and in-

fericd that it wiw a bad tr;n k from the

bumping of the cars in p,i>sing over

it. Oith- v. St. /.oi(i«, K. C. d X. R.

Co. I lS7(il O.'i Mo. (.')."».

That the rule as lo ei|Ual means of

kiiouleilL'c does not apply where the de-

fec-t could not be (li-.cov.red by the use

of ordinary care w.is laid down in IJast

CI,i<;i<J') him d- SIc'l Co. v. Witlinma

I
ISiHi) 17 Ind. App. .)73, 47 N. K. M.
In a case where a brakenian was in-

jured by striking against a car left

liy t.lie conductor of another train in an

impidlicr position on the adjoining

track, it cannot bi? said that his op|)or-

tunity to know the dangerous position

of tlic car wa-. as gned as that of the

conductor, since it wa.s the hitter's duty

to see that the car was pro|«Tly placeil

Chiiii<lo d K. I. II. Co. V. Itiihards

(I'.illl'i 2H Ind. App. 4t;. (11 N. K. IH.

In Miiifre v. Surth I'lici/ic Coa.<it R.

Co. (lss;i) 78 Tal. 430. 21 Pac. 114,

the following statement of princijilcM

fioni Slr>,iriii. i Ibdf. Xeg. 4th ed. $

2'", was expressly approved: "It has

bei I often -aid that the master is not

liable for di iVcts jn such things to a

servant wliit-i- means of knowhJge there-

of were e()iial to those of the master.

Hut tliis is an erroneous statement.

The master h.i-s no right to assume that

the servant will iisc such means of

know! -.k-e bi<eau-e it is not part of the

diitv of the servant to inquire into the

sii:!ii iciii-y of thcs,. things. The servant

ii 1- a rijiil to ply upon the master's in-

ipiiiv ^11 'u-c ii i- liic iK.i-tcr's duty
-,, •' i,i.|uirc: :iiid 'lie -crvant may just-

K •--;r.c ''lat ill I .-. tliiii'js are fit

and -uii.dile lor the v.~r which he is
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the jurv t(i siipposo that llic liiw infers (•(ni^tnii-tivn nnticc in all

where his liieillis nt' kllMwIedye uere eijiuil tn tlmsc of llie liia-tc

iliri'cti'd til liniki' of llifiii. Tlic trili-

•ii'liiiil liiti i« Hint, wlii'ii I'iii'iiiii-liiiii't's

iiiakc it the iliity i>t' tin- >i'|\.imI tn in

i|iiiri-, it is I'liiiirlliiiliirv iii'i.'li;.'<'ii't' "ii

his |uirt Milt til iiii|iiiif." Tills |ia-s-

ajp'. liiiHiviT. Iiii> Ix'iMi ri>n-iilrr:ilil,v

iiiiHliliril liv the li'anii'il aiillmrs in tin-

lii^l (ilitiiiii (if tliiir triMti-r. Tlicir

|iri-ciit view ii tliim >iiinMiari/i'il -

"The trnt' niU> ax to equal kiiiiuli'il<.'<'

i.s thai, whin the miimiis of Unii»liil<if

and till' duty U> use tlninc na'ans an-
I'ljiml. hftWM'M master and servant, and
neither u.»es thiise iniiin-^, Ixitli are
ei|iiall\ at fault." They nl«(i cite >iiiiie

ri"cenl ia-i~* whieli. in their opinion,
shiiw that the ilnitriiie fnrmerly eniinei'

uted in other eases t4) the elfeet that no
aetiiiii (1111 lie maintained when- the
servant V miiui- of knowliil^ie were equal
to tlione of the master has now hiH'n re-

pudiated. The pri'5-ent writer is unalile

to eoniiir in the theory that this doc-

trine is no lim^rer aiorptisl by some
eourts. It never was applied to any
risks ( xeept tlm-e of n-rtain classpM.

(see noti' 1 to this seetioii. and SS 40.5,

40(1. siiiirii I . and it is quite clear from
the later voluiries of the reports that
jlidiri-s have evinced no dispik^ition to

treat it as an inappropriate criterion vt
the servant's constructive know lisliLf of

such risks.

In .I«s7iw V. .\i)i,litiii (1S!UI HS (!a.

">4. i:t S. K. n.'ifi. it was remarked (hat

tlip rule to the result of nn eijiiality of

the means of know I' dire must always lie

lonsidcri'd with releriiici- Imth to the
duties of the servant and to the ques
tiiin whether the defect was or was not

an olivii MS line.

* .\n instrui'tion that, if servant had
the same means of knowledjie ns the

niiist<'r. he conid not re;'over. was held
to have lieen rijihlly ri'fustsl for the rea-

son that it did not appear from the evi-

dence that it was a part of his duty
to inspect the defective appliance.

.4i/s(in V. Appling ( iSitI ) S8 Ca. .">4. IS

S. E. O.'i.i. An unqualitiisl instruction

to thp effect that knowleilfje is imput-
able to the servant if the danfreroiis con-

ditions were equally open to his insjiec-

tion and that of the master is ermiKsius.

Taeiu, S. V. i .V. IV. ]{. Co. v. <luit

(ISPS; Tex, Tiv. App.) 2:1 S U . (i:i:i.

So is an instruction that the servant

oould not recover if he could have
discovered the allei.'ed defect as well as

(he master, and did not do so ( /.

rliiiiiilii rliiiii
I
IS!l.t| 411 S. C. IDI

K. ;2l.'li : ur if he had the "lamc i

of kniiwh'd^'e as the m.ister i l.n

it \. A'. <•/. v. A'7/i/
I

IH!I4| II (

ilkl. 24 r. S. .\pp. I(i:t. ii:l K.I

lull riiiiliiiriul ti «'. .\ . A'. Co. v

I
ISI17I Iti lex. Civ. .\pp. .Wll. 41

(Hi.'i: il itliltttrn* If y. Ilhutnn C.

[I.ST'll .tli Iowa. 4711; hut sn-

Diiiiiii V. It' II III III I )ui [iKii'.i\ :i Kii-

7.")l. !i 4ll."i. iiiil*' I. .«»/<(«): or

op|(ortunities " of kniiwlcd;;e( I'ill

C. C. .; .S(. /, l{. Co. V. Hoi

1 18(14 1 (I 1ml. App. Kill. :i(i N. 1

C/l(ll(i;;l.iM h; Ml;!, d I'niil Shin.

v. Viirli r [lN(i(«| ;il Ky. L. l!ep. :

S. \\ . Kit ; or "as (.'imhI uhiuis ur

tunitv" of knowleil^je ( \\ uliiiiinnl

caiio'd A. IV. K. Cu. [1S7S| 44 \

[court dcidint^l to say that the i

tion should have U-en given heiai

defect was one of Ion); standing:

"et|ual niesins" of knovvled)j<- I '/

/'. U. Vo. v. Kvnna [l«!Mt: Te:

App.] "li S. \V. .')'i."> [huihlill).' tie:

way track]; W'illiiiiiis v. Mihmdui

Co. [IHltl] Id!) Mo. 47.'>. IS S. U
(incom|K'lent eoservant 1 ) : or

facilitii-s" for a,scertainini{ the

( hiiirri III" V. Ti J''in C. A*. Co.

Tex. Civ. App] til S. W. .'Uii
|

petenev of servant]; liilininlu

II. \. If. I'll. v. /;//. III.V
I

lS!t!t; Tc

.\pp.
I
54 S. U. (t.il Idefivtive riq

It has alsii iM'en held prii|jer to

111 insi nictiiui that the si rvant loi

Iciover unles.s hi- had not equal

iif kiiow'lcd^ie, as compari-d with i)

ter. iSiliiira v. Iiiisrn [HUM

Cal. IH7, tiO I'ac. tW7 [defective

|H'nnant|) ; or tinless he showed t

did not have iip|Hirtunitii>s equal t

of his master for disioverino the

ll'illshiinih. C. C. it SI. I., ir

\ywill III! Ill |IK();i{ <) Ind. App. I

N'. K. 44-i. (drawliar)).

.\ii inslniction (words not <:'n

which the necessity for the exer

reasiiiialdc care and dilifreiice <

part if the plaint itV is iynornl. ;

which the Jurv are rcipiirisl to 1

the op|)ortuniti(« as iK'twi'cn the

tiir and defendant merely, withu

;:uiile as to when either party sli,

ihaii'ealde with kfiowleilf.'e of (li

is priiiM-rlv refused. 11 <'.i(crri SI'

V. »l/i.r/cH (18(14) 151 111. 472,

K. 241.
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In goino in-iiini'cs it ir- |>(i--iiilc to il<ilui-i' ili<' iiii|in>|iii.ty i>f ri-tiiii:

ihiublijialinii.-, i)t ilic iiiii-ar iiikI -cixmiiI 1i\ ili' -m <• -MiMliU-.i- tn>in

the I'tiiiHiilcriilion tlial lli<- fiuiiii ; |i.i,.,—.c.l n hir;;.i iiii.i-iiri' n\ i«cl,

nical kii"\vlc.lj;c aii'l >Ktll. iiiid wsis ilicr.-t..iv nlil.- tn ohinin a iii'nr

mrnvt ii|i|irc«'iiiliciii iliaii llir laitir <>( t.lif ilaii:;rr» imiili iil ti> th<-

iiii|'Inviii< III.' In oiliir- tli<> i'\i-Msilil<- I'lijiiai'iir "I' iln' -. n:iiil'^

iunoraiiff' will l)c siii;i:(-Ici| liy flif fact liiai. al th iijiuntinv or

coiijiiiictni-fs at. wliii'li liic -iTvaiit ua-, -<' lai' a- i-iiinnU |i«'aiit\.

tiivnral>lv sitiialril I'nr a,-rci'iaiiiiii^ ilir <\i-i<iiiT ut' tlic ihiniiiToii-

i-„ii,liti.iii.t \vlii<-li .•iiiiM-i| lii> injur.N. Iii- aMriiti..|i wa^^ iil.'.>i'l>.><l in

ihr jwrfiiniianfc of iluii< - wiiiili wrir nf -ncji :i cliMiiictcr lli;ii it, \va-

iiii|Hissilpli' for him I" iiiili/<' fully iii« l:iiMihi<« nf ..li.^.ivali.m.
'

Set

^§ 4Ul', .s'i//»//f, anil 4i;>, in fin.

'"It in. in incwt ni*!-. iin|«w.ililr tliiit ficliir wheel on tho IiuoiiiMiive. pvi-n

nwriikiiuin e.in ja.l'.'e of the (ciii,|lti..n (if tlion-li tlie wli.el w^i- open I.. Iii> in

.1 ininplf\ unci (iiiiL'iioii-. MKieliiiie wieM ^|iecijoti ami veiy iniiili worn. l..i it i-*

incine^inlii.le MieelKinic.il power, ami. if .1 mailer of -kill to ktmu lice.x iniieli

hf ociiilil lie i- i|aile ineipaMe of e-ti ueir -oieli a «1 1 will -tiii'l li'uhi'"

iii;itiiiK the.le^'ree of ri-k iiLolved in .lit- \. Kl. /.o».v, /. U. •( >'. /.'. r,,.
1
ISTld t)

fereiit conditinns of tlii- iiiaeliiiie; liilt Mo
.\l>|>

:IS!I.

(hp niiiHtpr may Ih- iihle. and ;;enerally is A niiiiei ii not liniiml lo know wlietln-r

ablp to cstiiimK' hotli." ''/„)/> v. an elal.orale -.v^teiii of linilMiinL' 111 llio

Ho/m.» (ISfiil 7 llinl-t. 4 N. !i:!7. !MS, st.ipe of .1 mine is ellleieiit or in-e,.,ne.

.11 \.. .1. Kxch. N. S. It.'il!, 8 .Inr. N. S. F.ihli) \. \nii,iii Iri'ii itin.Cii. ilMinii 81

1)02, 10 Week. Ri-p. 405. per ISvlei, .T. .Midi. .ItH. ttl N. W 17.

"The dt'iiri'i'S of can' re<|iiiied of the .\n ine\perien 1 miner ninnot lie ex

ma^pr and serviint also dilfer I.ecaii-ic |>eeted to search the rock and irroiital nt

defects in a piece of miichinery or in the the hottoni of a shaft to s<.e if tlieie are

roof of a mine that to the eye of a ecim any nii-sed shots, hefore starting ajhilh

petent inspector, srnch as the nia-ter em .1 »</<).woi v. ttuhi l/i/i. i'o. ilH!t7) l.'i

ploy*, portend unnecessary and iinrea I tah, 22. 4fl I'ac IJfi.

•oniilile risks and (freat danger, may On the <rroiind that the <lanyer inci

have no such siprnilieance to a lahorer ilent to the use of a switch ro|M- as a

or miner who has had no experience in coupling hetween two cars in a eon.<riic-

watchinn or caring for machinery or tion train was not an ahnorniilly Han-

roofs of s!o|)e« in a mine: and the latter geroMs contrivance. contriliiitoi-y negli

is not chargeahle with contrihutory iieg- genee was di'iiii'il to Im' an infeicrice in

ligcnce simply because he sees or knows point of law in )liiiili,;i,l v. Ilaiiinhiil li

the defects, unless a reasonaldy iiitelli SI../. A". <'o. ilHS.->! Ill .Mo. .\pp. IV.U.

?ent and prudent man wimld, under like Mn lluli 11 v. I'uxr ilMSOi 142 Mass.

circumstances, have known or appre- .'110, 7 N. K. 877. the servant was a

heniled the risks which those defects in- ti'amster. and he was injured hy strik-

diciite." f'nion P. K. Co. v. .Jarri n<i against the top of a gateway

(181I2) 3 C. C. A. 433, 10 U. S. App. through which he was hacking his team

439. r>3 Fed. Hep. 65. i" the presence and umler the direction

The servant, although a man of ordi- of his ma-ter. The court said: "From
nary prudence, as well as experience, the testimony it was competent for the

raay he quite incapalde of appreciating jury to lind tliat the i!cf,.nilant Dodge

the degree of risk involved in the iis<- assumed the personal direction and eon-

of a certain kind of machinery, while the trni of the plaintifT in determining

master may be and generally is capable, where the team should he driven, and
»fM.ic;j V. .Iftnn^rt/io/i.v tf St. L. It. Co. that he was familiar with the practice

ilSS4) ."52 Minn 2MI), 20 \. \V. 147. A of drixii".' loaded vans under the ..'ate-

fireman is not necessarily barred from Aay; that the phiintilT had never driven

recovery for injuries caused by a de- under the gateway before; that the dan-
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r.iif it is clciir tliiit tluTf arr iiiiiii>'i'>'ii- r;i-r-i in v. lili'li iwnii'

ciPiisidciiiliMiis is jicrliiii'iil. l In- Icflmiial l^llll•,\ It .l;4r <•[ tin

in H'piird tx) siicli ciiii'liticiii- as tlm-^- wiiicji «aii-<'il liu' injin'v

t'lillv iis ffrcat IIS tiiar of tiif iiia^irr. Sir § -Iih;, siiimi.

it l)f (iriiicil tliat, in inaiiv iii-tnin'iN. tiiiio and phnf and i-i

pcrtVi'tiv lavi'i-aiilc fi)r a scan-hin- ami rxliaiHtivc r\aiiiiii

tiic ciivironinciit. i)V tin' snvaiit. As a matter »( ultimate'

it will lie t'uiind tiiat, llir Iciiiicai l.a-is of tin' d<«'trinc wh

|ila<'(^ the iiia>tcf and .iic -iTvanf. u|miii difTcnnt fiM.tinL"* ii

to imiMilid kiKiwli (Ji^c of ri-lo is U> !>• ''nind in lln- la. I that

sjH'cial and aiii)ro]iriatf Innction of tla- forniiT in Imiii-li ai

vine tlip inst.nnniiitaliiii s of liis Ini^inrss, and ilic -ii'i-ial an

priitf function of tli<- servant to tise tlio-c in-trtinienialitii

(hitv of makiiiir a r< a-.malilv earefni exaininaiiMH of the in

talities is a naiuia! atid neee--ar_v in<-li|. nt, id' the former I

liiit not of tlit- laitrr." See tiic foilowiuir snl.tiile.

In tlie ojiinion of tlio present w riter, liie praetieo of romp;

master's and the servant's means of kn.iwNd^e lias l«^'n pi

of mneli confusion of tlioui;lit, wliicli is apt to operate to the

(lisiitlvanlaf;c hy imposiuir ujion him t/"i hiudi a standard of

would have liien far preferahle to refiain from imjiortin?

<lisc\issions in this c1a>:i (d' cases an element which is wholl

essan-, ina-mneh as the uliimate (pn-iion in I'verv instance

simply \vh( iher a |"r-i.n who had the same natural and acq

pac'itios for ohservation. and had lie<n placed in the same

as tho servant, would have discovered the danger hy the e\

ordinarv care. The extent of the ohli:jat,ory ' owledire of tl

under the i-iv^Mi circumstances sei'ms to be /holly irrelc

sideration.

frer wrtH not nin io'n frnin tlio ptnop

wlioro llir pliiintill' >1mii..1 U\-> ti'iiii. iti

any siicli smsc tliiit it was ni)t n ro:i-

Honalilc opinion from o!.-.i vation iit tliis

place tliat lie eonlil drive tliroiiirli tlie

(jalewiiy in safely: tint llie plaint ill's

attention was mce-sarily chii'lly ilevote.l

to the inanaL'etnent of llie lior-^es. an<l

fliat lie iliil not di I'over tlie danger until

it wai too late to s;ive liiiii-.-lf ; and that

the defendant had better means of oli-

8ri 'ion and of sea^onaMy appreeiatinf»

thi mjer. mid either liiil not warn the

plaintili' at all. or warned him when it

w.aa (no Inte. On sueli timliiiL'-^. we can-

not sny that the plaint ilf was not in ex-

ercise of due care, or that the defendant

was. The test is not only what each

knew. hut. what oneh reasn'v

to havi' kriottii, i niii;.' tin

we cannot say that identieilt

duty restc'd on the -ervant :

master -lasonaldy to n-'ei'rta

tent of tli(> (laiip'r involved i

inL' the work in the manner
the nnister."

« In I.niiisrillc A .V. II. Ci

fisfii) 11 r. r. A, 2i;o, 21

ID.'!, il;1 I'ed. -407. the court

"Tlie railroad company owed
feiidaiit in enor the duty I

care in selectini.' firemen, en;:

others witli whom he was i

work, and to that end was 1

<lili;rent use of its means of 1

but the defendant in error
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Icll IlllllC "I "1,.-^

;•• ..f t,li.- -tr,,-

(• iiijiirv i-i .:t.-

iijini. Nor V. i.,

I' Mini I'KMli- ;i:

cNiimitiaiiMii

Itliiiiit^' iiii,il\-'-.

riiic wliicli li.

otiiij-s in I. -,

a.-t. Uiat it i-
•

I'lii-li aii'l -ur"'

I'-i-ial aii'l ax'i-

iciilalitic-'. '!:.

I' flic itl-tniini'.

I'ormt'P fuiKt: '

if riiiiiiiai'!:ii'
'

lie*'!! Jipiillh'! •

)• t" tlic M'lAa:.'

lianl i>f cai". !'

ijiiirtiiiir in'" ':•

is wlmllv lit:!,.

iiistaiH'j' ii;n-'

and ni'ciniii !

i(> <aiiii' ]i"-i':

y tlio r\<'ri'i-ic ••

\<JH' iif till' lii:i-'
"

y irri'icvaiit t' :.

I I iiiii;: t lit- I i-k

idfntic illy t!ic s/

»lTVilllt iiiil mi !

tl) H'iCI'tl.li?) I'l'' >'

iiivDJvi'.l ill \ivri--:

'. nianiuT oi'l.h i .

.V. /?. C'h V. ;:

2tin, 21 r. s

tie court ri'n;:iik

;l?jy nWfd to llif >

lip duty Id ii-i' ''"-]

I'lncn. rii;.'iiii'i'i-'. i'

lie w;is ii'.|iiin-l
•'

ond \v:(>* iiiHii' i

'

[ii(':itis of kr!"''> !'-!-

in error w.is »''

F. Si;i!\wi's M rv as nKi.VU .S INSI-M llnv am> imji-iut.

408. Servant not ordinarily ch-irged with the duty of inspection or

inquiry .— I'loiii till' riinark;' at tin ' nl "I ili lilull It

i.'i a ii'fiit that ail ill

,|.«triiif tin Tl- lii^cii'-

IT -li;;ali'ili ml" n

I
.•..ii.jih'ls IH '

liK jliilii:' all

\liii'li lia- Im-ii ciniiiriati .1 ami applh .1

iiat, as u j;i iiiial riilf, iIk- -' i\aiit is iiim

u nil

\ III iiiiiiilif

i^i-i'at !'i'(i|in

il <lT.^•t 111' til

iliK'triti

ii.]ifct that |iait. .if till- {ilaiil \>y wl

to iiiiiiiiri' iiiiK ilu- I Irlails of till' S\ -lllll

'!iLi ri

-< r- u

la-tcr's liii-iiii'--', l"r iIh' p

I- li'i I'I'IIlM! i'lll cllliiT ti>

.lilt V iiiay U- alTi'i'ii-'i. m'

a'l'i|''i il tor tl ii'liii't lit

ili-. .ivrviiii? ciiin-ralril ilali

liii'h ilil nut l>i il (.1. ii-rvatiiin.

Tlic iliitv of iii-iioto 'I "li'i - i.d. rc-f iqi'ii a •^uiMi-inr si rvant. nny

til in iiiKiii iiK'i'i liiii-ililiali

i-riv iiiciil<iit to the liiiu-t ii.ii-

lii sonic t;as<

(— I'liiial

's lano'.iaijc is ii-cij \i liiili

i< jii 111 so lar as it may Im>

11.1 In Intll.'

111^ to iiiiiilv that there i«

ili«t IllCtllill I. 11 II • \l lit llf

imi

a -I'l-vaii t'a ol iliiratioiw.

nlitifr us the iii-triiiii. iiiali'y in

ill tl

nil -til. II \'. a-i or was n.it ono

eh lit' was nipiiriil 111 ii-<-

IS, it lias Ih-cII -.liil that he i- ililill

ailtv IS saf e, wliiTt ihe i|. f.vt

.iii'-<> llf his cniployment.

Ill a— iiiin> lliut an iii-tni

i\i-ii'l in 11 «'' ii.irtiiieiit (if the

tk with whirh he hail ii..thiiiL' to ih> hy way if iiisiMvtion or

dii'v in tliiit ri-iiri-t.

M III IllVri-t.-d i.Tilv I.V til

id tlnnf.irc put a proiiiT i Ii'Vator in flip ••(re. wjlli-

v|...|.

I III' liad i (III iiiiv xli I

ml in^iM if. f'llull I'U'tfH

\it' III I j-'ii.'ii i; A:\2, :M All. 2.12. The

..I.. irvatiuii a I till. mill, of tlir in- roiitiTillon of flip tini-.H-r wu* fli.it tlu'

Jii
duly of I nipt.

r

di'volvpil on flip "vrv-

rrvanf i- U' it iiiidrr flip iliilv of lint iiiidiT flip i-irpiiMi«tuncps, liiit fluTP

in«|".i'liii); till ;ipl .11 iiii'i.^ :ilii.iil Hliirti wa.. 11.

lie WnllvH, >n Hru

|.ritiiii'lpd -Jiiirprs of d.i

nil ill liiddiii or iiiiiip- to

idciiop lliat flip injury was ilui

an oini^^ton to iiispprt duriiijT tlii

Wi-'msom, tiiiip tlip siiv.uit was in pliarL'p. Imf. so

I it S. f. It. In. y. Miillufiii (Is'.i.'ii 14 f.;i: as a|.|u

M7. :!i I'. .^. .\|ip 1. I'm I'ld. fnlivp c'on-truit ion.

d, it w.is cauvd by a de-

Kirvaiit IS 11

il«l. SI.] lltlllV III

it liouiid "to III ikp

to all tlip drtails of ll.i.

iiNtriuiU'iitali'ii's willi wliii-li lip d.-ril-

'I'liaf un rnipli

"I'

is forrnian of flif

wliicl, lii. uoiks will not pri'vpiit

o\ir\ for ilaiiKii.'i'-» raii-i'.l liv di'

JnhiiKlon V. Orf.joM SiKirt l.inr It. Co. fntii.. appliini-i's, unless it is liis iiliitv

ilS'j 23 Or. !I4. :)1 I'ac. 2s:t. .\ to s,... tlial tliij- are krpi ordi-

nt i« undiT no prim arv obli'^ati..-! lo Vir/...'./^- v. fiir^ij I'lnie fUtT'S Cn

iii\i -t 1^:.! tr 111., lit lli'ss 111 illetv ul II'P I is'in ijii M, !S. W, -.Hi,

ni^truiiii'ii taliiii' C/U.'I.JO Ii( /'. /. /,• S. U. li'.U.

//l ( IsiiO) i:!-' III. li;'.". •-':! N. A v.u

v.. lo-.'l. .Mlinuinc ( IHs'i i :i:i 111. .\yy. Ilif li. s in ilu- yai

diii.i-tir i^ not bound to iiMpi-i't

d «1 ii.|p hp is em-

271; /'mii'-r ('. I rt.tq< (' I! •]^]. /'. l-!r, ill Co. V. Hru^h

n (iHtHM S.'i 111. App. 407. Virnii

iioitoi iHf. 111. 1. r.7 N. i:. s'.i.

;il<i pas(.s piled in Ibp i.rs'.iiiix iinti.-.

Mliip enipliiyed to take eniae
of the bii-ine>s in l.i.* employ, i - -i.':e li

liiitil file hitler i- iible to b ! bi- a b

ri^'l.t to lelv upon llie emplo\er'..> li.ixin;; i

\\>1. I. .M. i S.— , 2.

I in ( l-'M 1 l"ii I lid. .'!I7. 28 N. E. Cl:

Tl,,. f..i.

rt'e t brill, who tl:

and tl

rliarL'P of n derrick

'le work p
vied;;

:iertorniisI l.v

»le.i-

•^f or oppor-
* pill I- know le»i;,'|. of ialenl de-

ill till- e.ir. lias tlie ri^'bt to repoJe

1, live ill till- piii.leiu'c. and camion
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i !

ptwt:

liol (I

tliiit i

in li'

CUl

ing .

not I

8Ur:i ' '. . ; .

fro .r I: .

the <i I irinc ili.i

is p> .i|>t fr '11

l<

fli It ilip law r''i|Mirc- il,c -it\:iii| fi. i n..\v ^mi-h i'<'l'i'»'t

If l.\ till- lAcll'i'i- lit' ilili;'' llfl' III IiIh ••Ill|lii' ;. nil

I'i'i ill I'otiiiri'tiiiti Willi wliii-li li(> iit nut (iih!.'iil III

I iiiniNMit, uii jiii (uii[>!"i\< ! Oi i,ni>w \'. .iicvcr is <n

il line of iiiiiiliiviiH ii', lull ilmf lie li utit ri'ju

'ilijl-* wliiili Iwli.ii;; lo u liitl'i-niit liraiK'li «)f ^
> Ixiiiiii! U) liMik out fi'f -iiiir< ~ 111' (liitiRrr <'tilir

! I ii his work;'' tJiat t,ln> liiw dm* H't uihIit ;i

• I iii't of nil I'liiiilnM-o \\tc \i-n- of tiili:;i 1 'o in a-

^ ill rriiari! to SIH'li aillliililiri'^ or ili-l niiucni- a-

Mi;a;;it] m ii'ini:. Imt cluiiurJ liiin witli 1,! .u |.

;
I M ii> oitsfrvaiioti.' It is olivious, li

. ot many of tin* ilcri-iion-* citi'il in ^

ill nu'iilji arc ii>>t, Ut lie iiiiilrrstu '1 lis ciiil

ill' oitlfj conilitii'iH ill rcsptrt to wliicli u

.ty of iti<|M'riion are tiiusp parts n{ tl

wliicii aiv finis tlc-i::iiMl'ii. Siicli forms of e.\|iri'S-(ion wfi-e im

snjrt-'i fiU'il hy tlie pailiculaj circunistani'cs wbicU hapiM-ncd tc

d«'r review.

ill other cases a distiriofion lias been tnl<cn l)et\veen sim

coiMjilox iii-t.nuncii'.alitifs. Ui<' llieury U'iiiir that a svn mt i^

to s<T that one of the fonner (l<'s<'ription is safe when it i-

in liis hands, hut tliat no sudi ol)li'_'ation is iiri'dicalih- with

to tlie latter." If this distinction is inlciidc<l to lead up to

elusion that the rcsponsihility for injuries canned hy dct'rci-

ple ajiplianccs always rests upon th(> wrvarit, it seems iiiiim-

concede its validity. In such appliam-rs. imt Ic— lli.aii in i

a more elalxirafo description, there may U- latent defi-ets wli

ipiitc iiii]>"!:sihle for the servant to disccivt-r by means of ii

which he has tlie means of makinir- No logical re.i-m \\

can Ik* .>-ni.'_;csicd why the general principle iliiit a serv.mt >

assume an\ ahnornial risks of which he has neiiliir actual i

struciive k Ilowlodw should in tliis instance Ite hr.iken into.

m of tlie r.iilioul rompany in fiirni«liing ' .l/i.v.sdii/i /'. /' Co. y.

him a c-;ir in .1 ii'H->i>iialilv safe coniiition. (18S!M 7.5 Ti\. IW. l:i S. W. s

riiic'iiiu d 1: 11. Co. V. 'nmnwin {18!>4) • Vi,;„./''« v. rni^tnl l'l„l,

10 Imt Anp. 5T0, :!T N'. K. 1!M). (ISiUl \Z'\ Mo. .V".. r, S. W. .

Ml «/•'/,,., V. Ildiiiiibat i( St. J. R. W. !l!il. ili-i iii;;iii>lie(l lii'luc.n

Co. ilSS,-,l KT Mo. ;!7. |)liMi'".-i as n spiiiie, Ikm'. li m

* l;-ii„siilnii><i Cn. V. niir4i.lt ( 1S!I3) «ti'ili.T. 11ml n ci-iiP". U lia-i 1

7 lr.1l Ajiji ::.v>. ."la X. K. ".!!!. :u N'. K. Ili'i :i ....iimi^.xv <1>i.'* n"i n^'

850. |ilii_\i'.' ilic limy nf in>|iiiiiiii.' .i

*Boi(ri.s V. Cnion P. R. Co. (ISS.')) 4 um' a in-Ii ]h>\o S fift lipii;; aii'l

L'tah. 21.'>. 7 I'lr. 'J.'il. HI ili,iii;i|.i'. Imt rimy ri'ly oti

*.l(,hl,,,„ - Turuni.l Mill Co. (lllOO) >UlllI.liull l!':M II lie n-,lllL' il

22 W'a-li ^s, 1,(1 I'ao. d3. dcliTl any li l',i t. .\hil,r\.i
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Mi^-lilll> ti> \)f

I- till' ill. a ill.,

liij il ii.ii- \' liii'ii

. Il

In tlio tirst ;
' ii'<- ii i-'

|

-illljilv U llii'llc ..t <\|il --il

Lililc witli kiKJW li '!;:" •'!

tcriii"* "f<>nc<iil'il. ' "liii

fundniiu'ntal ]piiii ip!!'.

miiko uiiv att< iii|ii i" ili-r.. . r m. -Ii i-uti.li'ii.n.'

IS!);) 21 .*pi« l>iv. 4.'. 17 N. V. Siipp Uviiri 11... |...-i

J85.

it I .' ill 111.
I'

;' ./ J.

.!• il.'i'niK' l.'illU

I \ illil i- III. I rlui I'L'i.'

h. il,-. .- 1,> h,

Int. Ill,

:ir lliai tlif

till- I.

- II..

I

l)o a

jd to

"Thf wrviinl i< iml l.iiiiii.l to iii-piTl

the apiiliaiw-.-. I

I.II.I

Vlll'tlll'l

ihi.

ID on

til.

ily rt'T

In'. Ill ilit'i'.l' ili.il 111 .In tlii'ir I
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• I ^ at <|.«4. 1 1 III!)

I •. < \> hi'li' III*
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.liihiiir 'I iiiL'rri.ii-. lull I'l iP'|.i|.l.' I .Mi I'lll of

.1

1

or lin/nril

Yati-n V. Uii'.illiiinih It

Mil. 370 II. Ml. •-'•''•.

o H-rclliMI -111

' nli\ iiin.^ 11. till

Il .ll.ll.<.l.< til.

M.jl.l.-

I iHss I i;;i tiii.ii.ii

i.n.' 1 ill' iIi'fiM.|> an
1 1 iMiiiil . .ml tlift il:ititri-i s
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-.Illl|..|. Ullil 111 llll- ..III. I till- l|.llli..|.|

".\ gfi V 'lit I-

il.iwts onl.v. in
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i.i till vii.li,
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ill I <Mri.liiioin

. Il . .V... I 111. |.\-
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.1 \|. til.. 1 I lil. 1.1.1 VI

1 1, it )i.-
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Wo(,.\„„illi .f

III.. II !,. I,

../ V. /.

I
l»i!>!li 7.'i Minn .Mil. not n-

itt.M.I

.1 i..ti til u 1

v> 111.. .1 <wj

1.1 1:

78 N. \V. HI. TliP wTvanl' •ll V 1*. II .. .\|i -.1 1.. m.-rt.

.K'll III.

.1 lll.lt

1 1<V

"ren-..iiat.lp oar.-" (1oi'« not .a'-t ii|>..n lioni . !i iii'j. in I'.. • .• .lii.. ii< i-'W-

him Iho ilulv to ili-i'i.M-r lalnit .l..|...t... .'vir a!.|..i.hl iii:.> L. Hi.
. m . < ii h

UVi'i.ivfi .f li'. It. ro, V. Ui-r..;.i/i .ISII^I |.ro.liii-.- ili.n.. II. • i- n.. |.i.-ii ,.,-.1 i.i

132 h I, 430. :il N. K. filil. .\ -i-niiil is Know lliai : li.' ram- ' I i;.....|- ill lia^"-

not 1. iinil to ol.s.Tv.- 'Litrrf ,!. i.-.is. .'..s.!.-.! il,.- Ir.nk « 'i ..n'l ml snii.!

fat. V. Srllrin (IssTi ,-t!i !.a .\iiii. ni a |l . wli. i ii.ii...ii
,
rii.l.-iir.-

101 I S Po. .'111:!. .\ si'ivatit 1- not »..iiM i..|iii.. tl.n m ..\ i-i.'U l.p ni.i.l.-

ch.-ir.'i-al.lp with knowli-il^'p of .lai'triioii-i ..;-,iii.-t '1" ....••- 1. n.. ..I -o. I. an ..I,

foialitions vvliii-li chn onl.v lie li-f-ini.n'.l >iiii.ii.. h. i ..i i. iiii.il >,. :i--iiih..

hv I oarpfiil insp... . ion', /..- if /( tliat i.i-,.- -i • u ilM„. all.. ...I .--li

Mull i nil Cu. V. /'.ll/U-d (IS.i.il .-|I III. .jilil'v t.. ,. II 1- 1I....M II .. lia.; ml
j^,ip I'jK -u il. '.-. Ill ;

,- I. 111. I o'.-tio.-i III.. ,m'I

In Ij'irrion Sir-' I/.nr rf T. .Y. Ii. Co. 1.. |„' ...•.! il...it tl..- -.n.-. so a

-

T. Ti-n.-v' (ISO.-. I 14 <". <'. .\. 1!'!'. -"' ''. t.. i. i. r lli.' .' mi-it.-. oi In- >v...

S .\iw.' .^i'J!! mi Ki'il. fi:!!. I'll, i-.iiiii ill iii'i-.' .I..I.". r.'ii ' - it .il.-nii
.

u.iii

dci-liiiinj to liolil a traiiiiiii. .'li n l'.-
'''''. '"'•

• < iiiatti.r of law. witli iii.lir. oi .m ..I. !>ii-- aj-^. I I'l ' 1 to 11, i.i/ni.

siiuc'ion on .1 »ii|.. tia.-U. •'.'ii|..| Li .i

growth of b|-|i>li, lliiM ilill. |. iitial.-.l l.c-

J .a.
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b. Different f)faiulnr<h c[ rmr in I'.c rir<c of mnfitrr and

anf.—In :iiuiili<i' tvpo id r,i:il<-iiH-iii-; in wliiu-h the servai

(Jocliirod rcit to l)0 (indci- iiny dliliiiaii'iii to iiispirt tlio plaiil

liigical stiintli>niiit <(i 111- u< ho tliat the alistMiw of that ob!i-

is pmporly dccliicihlo fiuiii a priiii'iplo. the coitccUkss of wli

in tliis coiiniction tiil«ii to lie aNioiiiaii<'. viz.. tliat, in view r

rohitive pop^itiuiis occMipird h_v the parties ti) the contract of on

ment. the standard of duly iiiipli<'d h.v tlio phrase "ordinal

"roMscnablo care" hears a ditfeient nie.niini; aecordins; as tlic

struc'ivc kno\\dedi;:e of the master or of the servant may he in

tion. But it will he nliservcd tliat, in some of these statement

conception discussed in the next suhdivision of this section i:

quite prominent*

•"Fioth mnsfor ami son-ant m\i'it "««

reasonable care to nscorlain ilclccts and

dantiprs; but rrasoiialilf carr m|i'mi llie

part of the niaitor <lpiiiainlH in-ii<itiim

ami Hcarch for latent ami lii.M.ii <iif.ris

and oaiises of danpcr. wliilo rca-cnialili-

care U|ion the pari of tlip sct\:oiI re-

quires attention and oli'^ei v;ilion of

known or obvious defeeU and peril-."

houUriUe, N. A. <t C. K. Co. v. (Jiiinn

(18!l(i) 14 Ind. App. '...4. 43 N. K. IW-

"An employee is required to oli-^rve and

avoid all known or obvioun peril-, even

though they may arise from defective

machinery and appliances; but he is not

bound to search for dcfecta, or make a

critical inspection of the appliances

which are provided for hia uw. These

are dutias of the employer." Ohio cf M.

R. Co. V. Pearoij (1891) 12S Ind. 10..

27 N. K. 479. "Both master and s<'rv-

ant must exercise reasonable care, but

rea.sonable care npon the part of the

servant does not require of bim an in-

spection to discover latent defects, wliile

reasonable care upon the part of tbe

ma.ster does require such inspcetinn for

him " f'alcm Stone d Lime Co. v. Triips

(IROn 10 Ind. App. 5ir,, 38 N". 1"-. ^S'.t.

"While it is true that both ina^li-r .ml

servant "ill 'le bebl to know t!i:il nl.lch

by tbe e\crei e of rcasona.ble dili;;i'ncB

they miybt ha\- learned, s-till, this rule

does not bv any iiMans place Ibe master

and servaiit up'an upuility as to the acts

necessarj- to coii-li'iiu- .liliccnoe. lie is

not bound to se\i(b for di l.cts, or make

a critical inspect imi of Ibe appliances

which are piovideil for hi* u-e. These

are duties <.f the cniid.iyer. ' /'.//•.'-".';.'>,

C C <t .*>''. h. It. Co. V. \Viiuilir.ini

(isoi) 9 Ind. App. 169, 30 N. K. 442.

"Tlip duty of inspection is by I;

jin-ed n|iuii the master, lie is un
li^atiuii to search for and disci

di-c.m r:ilile by proper exanii

tbii..e tliin;;s which are hidden fro

the ciii fill (ibr^'rvation of tbe ser

tbe di-iliMije of his ordinary diit

to tlio-e bidden or concealed <

master and servant are not ii[

e(|iia!ity of oldijration. The
inii-t Ki'iireh dilifrcntlj'; the si n'l

•rve earefullv." I'uvi^iilvnnia

Mllr ilSttii)" l.S Ind. .\pp. 583,

K. .319, 44 N. K. 377.

In iiuthrir v. l.ini'sriUe d V.

(1S83I II l,ea. 373, 47 .\m. Rf
where the plaint ill' was injured b

feclive maul, the court reniarkeil

ri'li rence to a case like this, tl

rule is that the duty of the P a

ali-oliite to use active diligence

vent inipropcr or unsafe tools or

ments beiiij; furnished an enipln

which he may be injured. f.Vrts/

C. I!. Co. V. Kllioit (18(10)] 1

(113. 78 Am. Dec. 50(5. In refer

Ibis matter the employee may wi

to some extent, at least, on the I

perfi'rmance of duty on the part

em|iliiver, and therefore what ni

ordiiiaiy care in avoiding an in'

ent danger might well not be r

to tbe same extent to piard ag
breach of duty on the part of a

wbieli the p:ii ly could have no re

anticipate. Tbe employee had i

to perforin, under the facts in tli

as to the repair of the tools -. i

he called on to iruspect them
wbetber the mn.ster might not Im

licted his duties in this refereme

iuiui; no special care imposed
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'.^ >ni;i;<-tivo m|' ilie

itcij ill ai't.iiiu npiiti

I'l will . .Ill' iiiuc to

iii|iliiy(>o \vli.i rc])ro-

luc pivrau! iiriH aro

iiki'li fij ppilii'i lii- -''ivauls .ii;aili.-l axi'liial'ii- .iinl lliiUcCt-.-a i'_\ • laii-

-vrs.^

n in by Inw iir

Ho is uiiiifr ..'

and disoiiv. r. I'

^r examiiLi';"'

liddon fnim n.!!

of ttio srrVMllI ir

innry diitirv. .\.

mci'iili"! di'l'T'-

I'e not M pi 111 a'.

I. TIio nia-t.r

the SI iTnnt, o'l

.ft//rani« Co. v

App. 583, 4.) N

iUe (t y. If.
''

7 Am. Ri^p. >"
injured liy a !•

reni:irk>'il: "I'

:e tliis, the tin.-

of the p aster i.-

diii<;i''it'<' I"
r'''

e toolft or iinj'!'-

an empliivri". Iv

•d. f.Vrts/ii, //.-,(

18fi0)] 1 r"M'«

In rpfori'in'c t'

ee may well rely,

;, on the fnithiul

1 the part of lii-

p what mi^lit he

ing an imiopml

not be rpquir.J
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part of aiiiitlr,

lave no ronvn t''
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itiirc of his position. iMir oLliu- ition to The iria-lcr is hi'ld to know tlic dt feet.

lll~|rirt till' toiil,. Ilirri.' 111.1

of it. or nr^'li''iiiii

111
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il' l.v 111, I r.linni V iiiri'

ill nil :l.t kii w It
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lie

i'.'lit

lit i!iiiiiL' wliiit 111' was iiiit IhiumiI to do tn ,i--mi,i' tli.it tin n;..-ti'i' li.i- liii iii-ln-d

liv till' iiatiiii' lit hi-- i'n!]il'iyiiii'lit ai id hit

thf lr:;iil nl.lii;

nlMtii'lls I'Xi^tilli; l.i'lwi'i'll till' p:llt

ari-iiijr out

till

til.

II •:\ii' Iliai'liil|i'l,\ , 'II

tll:lt liv till' !-
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Til.

,.f til
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> riiit'lition

! iiiiliii.iry

I"! II- ill'-

r. A". Co.

ii.iii
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il.trl't- llf N\iil"!l

id uliiili all'

1 • (l^'-'l 1 ll-"> M'
to Tl.at a -^'iv.;

Iii >. W. '.U:

'.1 I- nut r

. Iiiii III' is mil liouiid ti ill

.|iiiri'.l til I'X-

ut ('ill' and dili-

I'll!.' ior liiiii-i'lf a diiKirliiii'm of umk ^'I'lii',- a- Iho ni..-i. r in iii-|ii rlinp ai

Aiili wliii'li 111' lias III
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1/ .t T. Ti
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It is till' diitv of til.

cri'i-i' rcason.i 111.'

I'liip rlni I
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cari' U
iliiiuTV. and to ili-i'ovrr

li-li Mill'

il- tlllTC-
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to kr.

a V. C. I!

. :,:> Ti'\. :i."

Ill' 0.1' diiiv .

the 1 It,

'11' ni.i-ti'r

. I. and till'

ill. liiil "till' I'lniilnu'i' i'' i"'l iinili't likr i!ili;:i!ii'i' H"|iiiir.i ol llu' I'liiplnJ
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1.11V1 ry of di'li'Ct-
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•111.' la A
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that he i.; \>

Krari V. (Viiroflo,
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-ati'tv. f{i nik SI.

tlie .-itiiatioii of the plaintiff and liis /..i»i, d .s. /' H. to. (IStui) 137 Mi
MS of knowliiliie may he pr.

i.l.r t<

t:ii't of his knowleilj]

lalile the jnrv to di ti

iif till

• the

nil. Ill mil of

;ii». 37 s. \v. 13J.

•It h.'iii'.' Il.i' iliiiv of the ina-ter tr

l.le lital.Ii id

llu ehinerv with whieli In •111

llm il is his kiii)wl.'i|i.'e. and not hi- iiia-t.r haviii

pi'.i|i.T appli.ini'i's

' liii'l ill.' I i'.;lit Id r.'lv on tin

of know!lli'.III>

riu'lit to reeover.'

led^-l' vliic

.I/h/i/o

atlVet- liis tl

nil

lis ii'ipei't,

'iireh for ilifii't-

: f. /,'. Co. (18731 3i; loua. 47il,

•'Hie ditTeieiice in the duly nf tli

/'.

K. IT'i.

'"';/ I

11^' ili-1'liari.'eil lii.s duty in

iiii'l hi' is lint lioiind to
.fii'ts.- i)l,io .f If. R. Cn.
IMMii 1'2>* Inil. 2(14, 27 K.

ter and -ervant is, th.- ina-ter is lioiind 'A [ler-on when employed and in-

for .lefeeti. -.vhile the si-v.-

liiiiiii.l only to di-einer what tin'

nary u.se of the npplianee w.inld

known to a uiuii of ordiiiaiy piuh

nee woik .it a S'.Tmeu

iiiili- l.ir jil.i nil olili

rder to piiilret liini-ill fiom
the cliai''!' of contributorv m ;;lii;enee.

tion. in o
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This cunlMi'nci^ on tlio jlii'I ••( ilic sn-wiiit i^ moro r*pc('iiilly

titlablo wilt ro a |iiiriiii-c to iciihac ccrtiiiii d.iiiiicroiis coiiilitiuu

bet n piveii (soe diiiiiiiM' .vxii., jio.^l ), or \v1iit<' tin- sr rvant. is i-oi

iiiii witli ii (iinvl or-'lir (m'c cluiplt'i- xxiii.. /oV ), or wIktc lie

Itccn iiH-iiiiil t.iiat lli( re is no ii:iii;;<i- ( -cc ciiitiiicr xxiv., post).

Win re l.li(> ciiiiilovfr's nil<s cliiii^'o two stTVuiitd witli the; co

fir-t til fro iill tlirciHvli till' liiiiMi'iu. iiiicl

Miiikr liimsi'lf Iwiiiiliiir witli i'.mIi p of

iiMiI'lnrn-. ^iiiil till' iliiiiyi r lir iii.v iiuMir

in Cil^c III' coiiu-. ill rmitiirt «iili it in

its tliiMi iiiiiilitiiiii. It is •iiuliiiiiit for

liiiii tliiit ill lilt Tini; iipoM 1 lir .nl Im' ili>-

rliiir;;!' of tlip iliilii's :i>~i;;iiril liiiii lii' iis-

rirtains wliat lir i-. i\|i"i iiil In ilu. :iiiil

llio daii;;rrs iliircll.v i'diiihi'IihI t liiTi'-

witli. iiml lio has a ii;rlit tii a--iiiMi' tliat,

ill till' |irrfiiniiatiri' lit that pal liiiilar

duty, ira-iiiialili' faiilil ii.-- tlirirfm will

lie alliiiili'd him. wiUinnt luiuin;: in ooii-

taii witii iilliiT iiiili'ii-i Til iir iiii~iii

|n(tr'l ilaiiL'ii-'." Siiuh'iila V. Wind
(KsTit) 4ft Miih. 4'J:i.

"TKf duty of tlir ciiiiipatiy to this

class nf it% piiipliivci-. is to priivi.li- ii

roadway in all ri'-i«rt.s rcasoiiahly safe

fur till' riiiiTiiin; of ils tiaiiis ami tlic prr-

finiiianrc of tho fiiiirtiuii.s iiiipiiscl iipnii

thrill l>y till' i'\if.'i'm-iis iif tlir scrvirr.

anil ttu'V liavi> thr lii^ht to a — iiiiii' «ilh

out iiii|iiiry or iiiM'-i ijal ion. that tliis

duty has hi'en di-i li iiu'rd. Tho o/i»s o»"

inquiry or investigation is not U|Kin

thcin." dioriiiii I'. R. Co. v. Daiii
(ISttO) !)2 Ala. 300. (1 So. 'J.'iJ. ipioti'd

with approval in liirinimjhnm It. it /.'/• i'-

trie Co. V. Allen (lS!)-2) 9« Ala. ;)j'.», -.JO

L. U. A. 457, i:{ 8o. 8.

"It is the duty of the mastor, and not

of the servant, to CM'ieisi' ilur I'aii' ami

diligence to asn'rtjiin whether tlie ap-

pliances furnishi'<I are safe ami siiitalile.

and a servant has a ri;;ht to as^iiinc,

without inquirj" or exaiiiinatiiiii. that

the appliances fumishod him aiv safe

and suitahle." Carirr v. Oliirr Oil Cn.

(18!»0) 34 S. C. 211, 13 S. E. 419, cit-

ing Laxure v. (iranitccillc Mfg. Co.

(1882) 18 S. C. 281.

The servant "ia not bound to make an

examination to find defects. There is

no such legal ohiigatioii itnpnsed upon

him. Thai is the duty of the master.

Tlie sen'ant is not bound to .s<'aieh for

dangers, except those risks which are

patent to ordinary observation: he has

a right to rely upon the jiulginent and
dis('i'<lion of hi.' master, and that he

uill fully perform his duty toward

him." I.ltllr ll;rk. U. R. A T. I

V. /.. .I'll (iss(i) 48 Ark. :j;i:i, 3

,")0.

Tlie duly of the empluyee to es

iiiiliii.iiy e.iie .is to any ri-k or ea

il.in^^.'r iliie.s not sei\e to relie\e tin

p.iix of its duly of careful aiul vi

iii-pret ion. or devolve it on tin

pInM'!-: for the latler. while in tl

iiii-e of oiilinary eaie, and lint

nniiii-hrd In siime inanm'r to the

Iraiy. has a riu'ht to as.-iinie tin

I'ompany has piopi'ily ili>eliai";re

liiiii- it .iwi's to liim to secuie hi:

IV." fill /IS V. CViiii/i/o it .V. IV. ,

I'l.'^o: I
!».) W is. 4liO. 70 N'. W. CdS

•riie liunleii of furnishing safi

ehinery, appliances, surroiiinlings

is iipiiii the master, and while the

ter is not to lio held liable for li

ami ilaiiiriis of whieli the serva

fully iiiforin"il. yet the servant i

Ihoii/i'd to rely upon the ails i

m.i-lir in tliat respect, and is uin

prin:.iry oMi'jation to iii\i'slii.Mli

test the titiiiss and safity of tl

eliiiieiy, suiroiimlinv's. ele. in ti

sence of notice that there is som
wrong in that respect." Vhini. in

I. R. Cu. V. ll>nr>, (1800) 1.12 11

23 X. K. 1021, Atlirming (1SS9)
App. 271.

"We think it equally well scttic

it is mil incumbent upon the em
to searcli for latent defects in mac
or implements furnished him by tl

plover, hut lh.it without such iiivi

tion he has the right to assuin.'

they are safe ami siitricient for tli

po>e " I'oiirr v. Ilnnnibul if .s'(.

Co. ( lS7lt) 71 Mo. flfi, 30 Am. Re|

Dull- V. SI. f.DMiy, K. C. <£ X. I

( 187(1) tiij .Mo. 4.')9.

"There are cases where, in the
m.i ehinery. or in the proseciitlor

work involving some degree of tn
knowledge, the servant cannot h

siuned to know the risks and danj
well as the master, and in such ea

servant can rely on the master's sii

knowledge and liis assurance of t

sence of il.iiiL'er. This is als,-) rnr

the danger pioeeeils from a part
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ana iiianiiiiiiiunt of a ccT.ain pi.N'o of inadiiiirrv. ard onr of tlioiii

u-Miuic- U> aiirrul to a <luty incidont to tlio functi'.n- ilius inii".M>(l

vvnik nr tlio rliiiractrr of appli.iiicpH

«!ii(li llif si'iViUil'^ lalior <lo('> ih't call

hiiii in imitai't witli, or inike him con-

vir-anl »itli tlii'ir cmiilitiim. " ormi-

„,ll V. rlink (IS'.lT) 21 .\\<\>. Uiv. 40G,

1^ \. ^ . Sn|i|i. 74.

riic iiia^tn- is cliaitrcaMc w illi kiiowl-

,,lL'f wliicli III' ini-lil liavc aoinind by

till ,.\i'icisc of iliic Clio, tlic ^auii a., if

lie ictiially pijsM'>>r(l it; wlicicas the

rmA.iiil lias the ri;;lit to as-iiiiic tlial all

ii.i.--iaiy cxaniiiiatiiMis have hwn iiiailo

(ly tlK- " mister, ami i» not ici|iiiiril.

liilicr in pcr-on or hy aiioihcr omplovccl

l\ liim fur the purpose, to I'xaiiiiiic the

ii':i.liiiierv as to litiiess and siilluit luy.''

/;.,./» /o<i "<t T. C. /«'. '.'u- V. .Ur\'ini,jrn

.|>s.!i .")'J Te\. -J.'.S. 'piol.Hl with ap-

iiiuMil in Tfxa.t .t /'. U. ('«. v, ,/.<fi».v.//i

ils'.Mli K!) Tex. ,-)l!l. ."... S. \V. 1042.

.\ -eivaiit ha.s a ri,L'ht "to rely .-oiiie-

uhlit on the cxpeetaliun" that llie ni.i-

t(T will provide .-.afp iiiachineTv. ani! i-

"lint ealh'd upon to ho over-l i iot in an

.vuiiiiiation into itt safety." Vims v.

Ilu.l.^oi, lion Co. (1S>;!I| l.^iO Ma>-.. 12.'i.

11 S. E. li'M. "\ servant h.is a ri;.'lit

1.1 a^sunio that his emplnyer will not. hy

iiriv act over which tlio servatil has no

("Titic.l. remler his po-ilion extrahaz

..iliiMs." II ;/'s- V. f'.;/e ^Iniuil.-.i .s.

',r. /.' r,.. (isiMn 44 Mo. .vpp •)i.

It 1 . tlie makers duly to -ei' that the

|iliici. of work is sale, and the servant

liiis the ri^'ht to rely upon the liolief that

ihe inasti r has made it sale, lielico.

til.' i.l.liiiation of the servant to lie ac-

liiiiiiited with the dan^'iT is not the

-lime as that of the nia-ler. The tor

is lialdo if it mi^'ht have known .i the

.liii^iT hy the exeroiso of due ciro. //-

/r„„|,, ,s'/r./ Co. V. Sflniiiuliviiixki ( ISO(i)

lii2 111. 4r>l. 44 X. k. 870, Allinning

(IMC. I 50 111. App. 32.

A servant is not under any duty to

ni.ike an examination where he Im- '

ri;;li; to exp<>ct safety and there is nolh-

iii^' to put him on inipiir>- as to the

ivi-tencp of danger. Soiilhrin I'. I!.

rn. V. ilarhcy (isn2; Tex.) 19 S. \V.

:«I2.

The primary responsihility, it has

liecn said, rest's on tlie employer or his

rfpiTsentative, and the servant in ly

«.ll trust soniethins to them in deler-

ii'iniiif; whether he can work in safety.

(7.»,.. v.vi, V. Itosh.n il:s!l4i Hit .M.'—-

."iilj, :iT X. E. liliS.

i'lie stTvaiifs ri^'ht to rely upon the

inaslei's proper p.rf'.riiiaiM'c of I'i- duly

is al-o adveilr.i to a~ the lalion.i'M- oii lie

s.Tvant's exeiiiplioii Iroin tliedinv of iii-

speetion in t!ie follow inj;. anion;' many

other, ca.se-: r,„„h. „ v. It.n.iiU.-

Slonr Co. Ilsfliii .V.I N'. -f. L. 2Jil. M\

Atl. 473; I.:„,^iillr .( V. ir Co. v. On
fl>i'.iill !tl .\la. .'i."'!. S So. :i(iO; K'oiv,/v

Cihj. M. rf /!. I! <' •> I'-iKion n^'.yl.

'.•7 Ala. 24o. 12 >o. ss
;
/'.nnoe Caul C'l.

V. /.'..i/.i illieui IM 111. 4112. i;.\er-ii;'

(IK'.iSi 7'i 111. A]. p. 4ii!i; i;<.„dnfh v.

V, ,. v<o7, r. .1 II. U. I!. Co. I l>s<() iir,

N ^ :,'.iS. .-. 1,. 1!. .\. 7.".l>. 22 N. K. :t'."'. :

ni,<i v. /...».; hhfi.ii i;. r„. I is'.iii) 11

\pp. |)i\. l::i. 42 -N. V. Supp. HSS; On
.„.;., .1- /;. U. Co. V l!,.i:n,.i., (

IMlti II.

I'id. \pp. •"70. 117 N. i:. I'.i"; /..,i.,s- >.

.s-;, |s!l7) Hi Tex. ( iv. .Xpp. 2'.iii. 41

S. \V. I'.'.lil: lloiilr V. /I. i/..o,i W</.,T.

(,,„J,. Co. I
i:'iio| 47 A|ip. l>n. :ill. ••!

.\. ^ . Siipp. 1114:1. t<eave to Appeal De-

iiiinl 1 1! 4(1 .\pp. Div. ti:!(i. i>:i N. Y.

Siipp. llli.'i; l.oiil":lli. .V. .t. if ''. K.

<-o. V. \\,n,ht (IHsSi 11.-, Ind. ;i7S. 1«

N. i:. I I.". ; /('.../" V. l-if./i'iliirl: (ISHl)

Ml) Ind ."I'l. .2!': XonI lli iil^rlirr Lloyd

S. N. r.,. V. I,:.l:l,i..l-'t'n (1S'.)») 57 N.

.1. 1.. 4iil. :il -Ml 'ill'

Villi. lilts upon thi- toiiii of expression

an: e\eiii|ililii d in the -tatemeiils that

the -en.ml ha-- a ri;;ht to a--iiine, in

tlie ali-i-iii. of not lee to the contiary. or

of sonii Ihin;.' to put him on impiiry,

that the ma-ler li.is performed his duty,

and 111 lice, to a e.itain ixleiit. to rely

on the superior jiid^iiiient of his master"

i/,'»vs.;; V. i//,i'»..//'i/i.s .( SI. h. II. Cn.

I1S81I :12 Minn. 2:iO. 20 N'. W. 147;

Austn, V. .I/-,./!',.; (Isiil] SS Oa. 54, 13

,'^. K. '.i-'i."! I : lliiit ii servant has tiie ri.uht

to rely on the superior knowled;.'e and

jud-iiiieiit of his master, and to assumr

thar the l.itter will not expose him to

evitalde risk, and that lie has taken

proper preeautioiis to «iiard liini from

daiiL-er (/•.(-•.„ V. S.llns 1 1SS7 |
:«• l.a.

.\nn. 1011. :t So. .'hiai ; that a servant in

not hound to infoiin himself as to the

safi'ly of the premises or material to lie

u.sed. "where the master has superioi-

means of kiiowled^, and the ri.ciim

stances authori/e the servant to rely

upon him heeaiise of want of eipial op

poiHinitv." ( /!r,i/()i.'.c/. M/r V. Smith

\
l.ssiil ^'l Ky. :!:!"'. I S. \V. .o7S).

Till- sl•r^ll;i'-• re'i.niee iipnr, the knnad-

e,|.je or jink'nieiit of the employee in

eh.if'e of ih'' j.'i"'n iiisi luincntality has
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upon I'olli (if tl'iii, iIk"" iitlii'i- iiKiy ri'lv n]i 'ii tlio prcsitmptii

thfit iliilv li:i~ Ix'cii iii.jH'i'lv p' rl'.'iih. I,'

If illl il])]ill:iln'c li;i- jii-t '•'111 iii-|i(r.(.| |iv llic prup'T fill

tllO oljlijrilliiili iif llii- .-rrvailt. tn cMllllilH' il ;ii;IV In- >;iiil XO U-,

vunishiTiir ("'int.'

410. Doctrine considered with reference to the sufficiency of tl

plaint.— llir .-crviiiil i.-^ iioL r<(|uiiiil id ;i\ir facl.s .^liu'.viiiL,' :i

tivulv llial he liiul im iiicans uf i>ii..\vlc(ii:(' ; it is .<iii!icl('iit t

that he had no kunwlfdire.' X"i' is it iiii<--iirv fur iiini ti.

tliat lio farc'fully <-.\aniint'd Uie ilaiigcrous in.-iruniontality Kef

ing it.*

A coiiiplaint is ni>t (h'nuirralilo wlicrc iho dofrs'ts alleged

such a naluro tliat the injured sorvant was not bound to li»ik i

tlinii.-'

410a. Doctrine considered with reference to the propriety of

Btructions.

—

n. Cmri'ct.—In any easo wiirro no cvidi'iici' lia

introduced w! i 'ii would wari-ant tli<' infcrcni'o that, the fundi

tlir injured .-< i\aiit wcro of stiidi a nature as to ca>t tho ilury

sp<'<'tion upon him (><'! ?> 11-! '/ <''/., iiifni), an iu'iruction

diriH-lly enunciate.- the doririne tJiat lu) iri nut .-subject to tlia

been triiitcd rn nn olciiii'iit wliirti rcn- 111. App. 21.1; \i'ir Orhnnx .( \

dcrs il iinpii->il.|c to say, as iiialtiT of C. v. rliai'iits (I'.tOO) -t'l •'. <'.

law. that till' ^irvaiit cm<.'tit to Imvc M'f I'lil. 41."i.

known of till' ri-k. Ilrli' ii..i. m v. 1/../ 'nin,, rf .1/. If. Co. v. /',.,,,,,

art (IS'.Mii Kid \|ii, .-.lir>. M s. \V. sr,:i. Ijs |,„l. I'i7, 27 N". 1'. 47!t.

37 S, \V. S2!l. :\S S. W. 2!i|: MfHi,h,ild •/(,...., v. Srlirni.hr ilSIiS)

V. Vhici,).,. St. l: W. .f I). /.'. '•..
I
l-'S'.M Ap;., -J--, r,] \. K. .'i7ti.

41 Minn. 4:t!l, 4:i N. \V. :!sii. (,,} I- : v. I'uUv.nn (lonil 1

In one <-as.' it wa- sai.l lliat a st.ition li:M .'i'l s. K .-,.^^ ( i-ouipl liiit allr;

ajrent riMpiirril to -el lln' luaki's of <'arH i.iilireni canscil hy a rotten t nc
left at lii<i st!Uion li,\s tin' rii^ht to prn- m re^i; tlie I raek, liold not lo lie

siunc ttiat tiny .Me in proii.i- eon, lit i. in ml'lei. .\ eoiiiplaiiit alle'jitic i

for use. sini'e it is no;, lii- du'y to in- -eixaet wr'-^ iei'C' 1 Ix ri-i-'"i

spoct filcli aiipliaiiees or lo ii'i-air llietn. nei.'!i;;i'tiee of tlie nia-ler in allow

t'hiniqo. It. if i). It. I'll. V. I\'\l"n(} track and rails alon^' whieli loai]

{IS!)H) ,54 Nell. 127, 74 N. \V. 4."il. 'Ilie u,ii' pi!-lie,l |,> l» u\r wr.in. rii-

writor lias foiiml no oilier osainpl,' of init' ii is not deniurvaMe as «lici\

the locriral seiineiico of i,!ias iri,liiMt,'.l it- f,o e tliit the d,f, ei- to uliieli

in this stali-tneiit. jiiiy w.is iliip wer,' ,i!i\i,io--. .s<i/i

•On thi.s pround it has 1 ri lielil that funl S'r,„r Cn. v. Ililt I Kail ) .

an cnjiineor had a ri^dil to a--iinie that .\pp. ."ii:!. ."lil X l'^. !'7.

the conductor and tiainiien hi, I ri'iaireil An avernieiit that four cni'

a leaky nir pipe with, ml eiinjn;.' i.iT the hi'tit- ha.l he.ti torn down. l,'a\

air brake from pait of the train. 1/er- siip]'orl for the roof of u luiiti

ritt V. <!)'iil Xcrlhrrn I'. Cn. (limit) 81 mine, i- not ili-miirralde on lli,'

Minn. 4nii, S4 N. \V. :!21. thai it a.lmits eoii-trii,'li\e kno.vl

See aUo I'rarin. /). if /'. If. Co. v. the phiiiii ilV's part. l.iiui^tUIr,

.r,!hn.-> '.\'^'.'\) 41 111. Anv «,1 !5 411. ''. /.'. ' -. >•. rn,„,t;,,y !|vii.-.i

nol<> l.>.iilid. (dd), infr,,')'. .\i.ir. :l|i!l. 4.1 \. K. 11.

'This was the --iliiation in ('lii-H'tn rf .\ ,''iiiiplaint eannot he exeeple

i:. I. K. Co. V. Kiirinin ilsiM) l,->2 III. the -le.ifi that it do.-* not ^Im

4.')S. :i>» .v. K. 324, .\fllrmin:.' (l>^!eji IS th,' -iiv.iiit's op|iortniiities for
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I
1- '
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cuusf'd tlio injiirv weie knuwii to liiin, or cnuld haro Ixcti ,\].

cred liv onliiKii'v cmit.' hv \i\ |irn|HT cure,'' or liv rciisuniililc ci

or by the iim- of (lili^cniM-," nr liv ciiri' aiul dilipciu-o." *

S<t' al-(i ^ 4<i7, iidtf .S. xiijiKi, aiiil S lli, note 1, a<i /i/i. //;, /(

fnct tliiit tlir.v were uf (lilVrrnit li<-i;;lil-.

\l ulihiirni II V. Illinois ('. It. to. llSTJ)
110 li)«a, 470. .\ charjie (wi^rds ii<it

stated) wliiili would ^'ive the jury to

iindi'rstand t'lat a lirakenian is r«]iiir("d

to in^iHTt till' <lra«l!i'ail- of oar^ liaiullid

by liim h |>r<j[K,Tly n-fii-cd. Missmiri,

K. it T. II. t"". V. 'f'lX (IIHHI; lex. Civ.

App. ) 5j S. \V. 3,')4. Rfln-ariii;; Diiiicd

(1900; Tox. Civ. Ap|..) 5(1 S. \V. 97.

An inNlruction (wordM not .stated) re-

quirinji the .servant to ao(|iiaint liiinsclf

with the onndition of a railway track

WM hold to havi> lipon properly refused

in AtchiKiiii, T. d N. F. K. Co. v. Sicartu

(1897) 5.S Kan. 23,'3. 48 Puc. 953.

The following in.*fniction was held
erroneou.s in a rase where cattle strayed
throufrh a defective fence on to a truck:

The jury are in.-'tructcd that, if the de-

fect in the fence was known to the plain-

tiff he cannot recover unless the evi-

dence aKo -liow-< that he nolitied the

company of »nch defect, and was in-

duced to remain in the; employment by
a promi-ie that the defect would be re-

paired. niil:\<in V. Omnlia d St. L. It.

Cii. (1804) l-.'4 Mo. 140, 25 L. R. A.
:t20. 27 S. \V. 476.

It is a misdirection to charge the
jury that the risk of the dangerous con-

dilions was assumed by the servant if

they wen- knoun or ought to have been
known to him. Houston d T. C It. Co.

V. hilhi ils'.lii: Tex. Civ. App.) .1.'> S.

W. ST.S (biakeman injuri'd by defe<'tive

car wli.-el I

.

Where a railway fireman was injured,

while stan<liii'_' on the -iile of the engine
tender, by being cni-hed against a coal

bin standing near llie track, an instruc-

tion denying recovery because of the as-

sumption of the ri-k of an olivioua de-

fect was held to have iM-en properly
oniitt<Hl, for the reason that no pre-

sumption arises a.s to the dangers creiit-

ed by objects extranmns lo lliat with
which a trainman is working, (liilf. C.

d S. F. Co. v. Cirtiy ( I'.tUl ; Tex. Civ.

App.) 63 S. W. 927.

It is error to instruct a jury that, if

an engineer is required in the |>erform-

ance of his duties to go UjK>n a plat-

form, it i( his duty to keep it in safe

condition, and that if ho failed to know
of any rotteiuie^s or defect therein, ow-

ing to his failure to examine it. tin

diet shuuhl be for the defeiiil.ini
i

V. Toiirr I I>i8l I II .\Io. .\|i;i \":i

'.Mrxivait I'. It. I'll V. Sluiimi , |

42 C. C. A. 3.14, I 111' \\i\. '.'t;!; /.i.

V. l/i.v»(iuri, K. «f 7'. It. >'u. I
|s;;i

Te.\. Civ. App. 310. ..) S. W .
:;-, ,,

man itijured by results of i i,;

act) ; Sore .{iitoiiiu if .4. /• /,' i

llroiil.itig (IHilH: 'Irx. Civ. \p|.

W. 537. A master is not eriutl.,| i

instruilion that a serv.mt i- hniii

u>e orclin.ay care lo see wln-ilni

master has adopted a rea-i n.illy

plan for the conduct of tin- unr;^

souri, K. d T. K. Co. v. Ilii,i,.,.i .
\

91 Tex. 347, 43 S. \V. ..iis, I;,,,

(1807; Tex. Civ. App. i »1 >. W

.

It is not error to refuse to i|iar.;e

plaiiititT aasimied all the ri-ks fidi

defects in appliames usi-d hy hjn

which he might have known by tin

of ordinavy care. Mis.inuri, A', it

Co. v. Utiker (1900; Te.x. Civ. \

,-)8 S. W. 064.

In a case where the following r!

was re<|iie>led. it was held that, in

ing it. the v\ord~ in brackets \\i n-
|

erly oniillnl: "Now. if vcai lielie

was a cu-tijn\ of defi-nd.iiit ciMrip.iri.i

to inspcit or repair cars uhcii

brought over ta be hi.ided anil n-tii

and the plaiiitiir knew this cii-ii'ii

could have known it by the e\i n i

ordinary care), thc-n he a—iin..!

ri-k of being injurc<l by any .1.;..

-aid ear." Tixns d I'. It. I'n. \ I

iioUi (isoii) -21 r. r. A. .vjo. ti i

App. 5117. 75 Keil. SO-J. .VHiiii.-,

I 18081 170 V. S. (1115. 42 I., ed. lis

Sup. Ct. Rep. 777.

In a ease where pi linlilT. while i-l

ing on an engine to clean its li I!

slipped and was injured, due li' mi

cumulation of grease on the en;.'inc

the reason assigned for hildin;; i

be error to instruct the jury tlu

plaintifT. by the exerci-e of oiili

care, "coulil" have known of the 'z\

condition of the step, he was ih-iii

from a recovery, was that liie \

"could" tended to cast on pliiiitilT

duty of in«|>ection or imiuiry. win

the question of negligen<-e de|nMiili-il.

on what he '•could" ha\e -ecu. '"it \

he "would" lia\u been it he liad
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411. Decisions illustrative of the doctrine.— In tlio sulijoiin .1 note

,,f.collri't.i| ii liii-;;.' umiiiIht ot' «M-<-- ill wlii'-li tli<' nl'n-iil »\' \hr court

•„iiiil.utc kiM.wlnl^v, as a matter uf law, i^ l.;i-...l uih-m "im' or other

t till' vurinii' i)lia>es of the (loctri:ie (levolo|.f.l iti tin- lii-t four .see-

.;,,iis.' For iiilicr cii^se.- illustrative of .^iiiiiiti..ii.- in which servants

„nliniirv cur. Itnul.nim v, (lalKstmi.

il A S. A. /.'. '"• I 1'""'; 'I'""'- '"'^•

\[,|, , ."i7 S. \\ . '.'111. Hill iIh- ilUtiiio-

.,,,1, ihn- lak.-ii MTiii-. t.. !" "i iiHin-

• ii,iii iliil'i""- ("riipi ii'lv. Il i« ^iiliiiiitliil

•
;ial an iii«lni(tiiPM in wliirli llu; woril

udiilil" i» '1><-<1 i» ii»jI '
'" l'k''ly to Ix!

;i,i,le,iilin;j tliioi <ini' in which thf word

.lIlTildVi-il i^ •colllil."

In a c.isr wliiTt! a sliver Hew from a

naiil unci ^Irii.k a Iiiliorcr, it was held

hat 111" dcfcnil:int cnulil not coniphiin

,if an ln^tru(ti(lll that the plaintilT could

lol rwoviT if the defect was known or

niijrlit have Iren known hy the use of

.piinary care." (lulhrie. v. I.uutxxille it

V. /;. To. (1883) 11 Lea, 372, 47 Am.

Rf|>- -""•

i;<il\. C. rf .'>''. /'. li- Cu. V. helly

IS'.Hl; Tex. Civ. .Vpp.) 34 S. \V. 140.

•Ihilf, «'. «f h". t'- II- C'". V. Warner
IS!i!li 22 Tex. Civ. .\l>|>.

Hi", 54 S.

U. liMi4 (switchman injured hy defee

!|ve track).

' Porirr V. Iluiiuibal rf St. J. K. Co.

1S75) 60 JIo. HiO; '!'< n< Il r..„i//nvs

i-o.v. Arrinijton (1898; Te\. Civ. .\|ii..l

ii S. \V. 69; Uulf, C. d S. l\ It. Co. v.

llohl (1895; Tex. Civ. App.) 2'J S. W

.

'Louisville d N. R. Co. v. toleij

(1893) 94 Ky. 220, 21 S. W. siiii.

'(a) Railway tracks and appuilen-

anctf.—n has frequently been nvoj;

niziM that trainmen, havin;; no duties

to perform in respect to construction and

maintenance of the roadway, are not

charjieablft with notice of defects therein

ir.noviia P. R. Co. V. Daris [1890] 92

.KU. :iiiO. 9 So. 252) ; and that diligence

in inspecting a roadbed is not required

of any servants of a railway company

Kcept those whose duly it is to ins[x!ct

it [Houthem P. U. Co. v. Aylward

[1891] 79 Tex. 875, 16 S. W. 697).

In the following cases trainmen were

injured either by an accident to the

train on which they were working, or by

the dangerous condition of the roadbed

considered as a footway : Pennsylvania

R. Co. V. Zink (1889) 126 Pa. 288, 17

.Ml 614 (brakeman in yard injured by

derailment resulting from rotten ties) ;

il'han T. Byraetue, B. <E N. Y. R. Co.

(1S78) 73 N. Y. 685 (rails not properly

.(•.un ,1 I ; l.'iir Shor. d If. S. II. Co. v.

Cr.mnni llHUTi Hl'.i III. .".M."-, IS \. K.

4S:t, .Vlliiniiii;.' (HlHIi liT 111. .\pp. 155

ilr.iiii dcrailiil liy ilifcrl ive traek ran

a^iiin-t liuvcr in wliicli .i ;.Mtiiii.iM «ai
at w.Tkl : Icih ;{ v. r-,/. »mmi ( Itlltl)

IKt <;a. liHt. :i'.i S. K. ."i.'.s irollen treo

fill acTii" I lark I : rlnmno .1 V. \V. It.

<•„. V. Sii.ll ilsiITi 4.". III. I'.i7. !1J .\m.

!)«•(. jm; (train tell lliinnjli a <MKirl in

had ic|i:iiri : .'<iii!Uii i,i I'. A'. Co. v. .1//'-

iinril ( Ism I T'.i I'.A. (17.'). 15 S. W. C1I7

(indt in ^'iiiird i.iil li.id l.iii.nie lipo-.-ned,

and. as it pnijeeted. laiiL'lit llie plain-

titf's fiMit while he was sittiii'' on the

e<l^'e uf a hand car) ; V'JTS, >S. V. <t S.

\\. It. Co. V litii, ( iSOli; Tex. Civ. App.)
23 S. \V. 033 (lotten tie caused a suh-

.-.iclence of the track, the result lieiii;;

that a car which was ahoiil In lie coup

led was tlirowii over to one siile. and its

drawhead slipped past thiit of llie car to

which it was about to 1m' nnilcd) ; lloiis-

luii <t r. C. R. Co. V. UoViiHiur-i (18S3)

,59 Tex. 25S (rotten tie-); Xurllurii P.

It. Co. V. T'virr ( IS94) U C. C. A. 332,

27 U. S. App. 310. Ii:! Fed. 527 (hole un-

der lic-s ciinccalcd hv slush); Porter v.

lhiinol„il it- SI. ./. /•" Co. (1879) 71 Mo
tlCi. .Hi .\ni. Kcp. 4.")l (hole under tie);

l.tllle ItucI;, M. It. •£ T. It. Co. v. Lev-

inll (ISS(I) 4H Ark. 3:!3. 3 S. \V. 50
(no ballast I ; Chirliinil, C. C. d St. L
It. Co. V. SM<irt ( 1S94) 11 Ind. App. 401,

39 X. E. 174 (no ballast; ties irregu-

larly si)aeiHl) ; ///iiiots C. K. Co. v. San-

ders (1897) 186 111. 270, 46 N. E. 799,

Allirniing (1896) 66 111. App. 439 (un-

filled space between ties) ; Little Ruck
d il. R. Co. V. Mo.irley (1893) 6 C. C.

A. 225. 56 Fed. 1009 (want of filling be-

tween the ends of the ties) ; Creqp v.

Chicafiod W. M. R. Co. (1892) 91 Mich.

624. 52 N. \V. 62 ( piles of snow shoveled

from 'net ween the rails of a side traek

and left lying beside it) ; Little Itocic d
Ft. a. R. Co. v. I0.SS (1892; Ark.) 18

S. W. 172 (landslide obstructed track) ;

Ptnnsyhania Co. v. Bruth (1891) 130

Ind. 347, 28 N. E. 615 (split ties) ; Dev-

lin V. Wabash, St. L. d P. R. Co. (1885)

37 Mo. 545 (engineer, though knowing
that rails are old, lipht, and well-worn,

is not bound to pursue the inquiry and

determine whether the road is fit for



1U8 MASTKR AND M:it\'.\NT.

Iwivr boi'ii hf'l<I ('Xi'ii-iiliiv igiini;ii;t of llic ri-k-

iy-'xi, -ir.T, iicitc;, 1. _'. /((>.s7.

iiwl ; llnir v. SI. l.niiif, K. C. if .V. /?.

'',,. ils:rii ll.'i M.' Cilt (ilrfiftiM. mil
jninl I ; I'liM-tniu c( / . /.'. Tii. v, Itiiil.ui'^ki

I H'.tT) Tli 111. .\|.|i. 11 IJiolc (i 111,),,-,

ilr»'|) rl()«i' lo trill k( ; liird v. /.m;
/.W.in./ ff. Co. (HlMu 11 ,\|.|.. Div. i;i»,

VI S. V. SU[«I>. SSS; h,uiM,illr. \. 1. .(

r. «. fi<. V. i».'iyi> (isvs) 11,-, I lid.

378, IS N. K. n,". ; Wr'n«,)i. V. it N. /'.

W. Co. V. Sinirts (iHUTi ,jS Kjii i:ir>.

4« I'nc. 0,13; ,/<,/,. v v. .s7..i,/ iH'.iTi Hi

Ti'.x. Civ. .Ajip 'J'.io, .(1 S. U, i;:i(i: //-.k.s-

/on if T. ('. H. Co. V. Uf.ViiiiiMMi Mss;i;

i.lr r

5!) Ti- Si.ullurn I'. If. (
Art/ <lS!fJ; Ti-x.) 19 .'<. W. :\:i->: l„hr-
nalinniil <i 0. .V. If Co. v. I!' iiiil~

( IHiiH; 1>X. Civ.
.\l.|>.

1 JS S. \V. 7ii7

'I'tiat a switrhnKiii i-iif.M^ricl in ciiiiiiljn;;

rar« i» not iHtiinil ti, i-Ii^ctm' uhillnr
KManl rail* .ire Mi ikivl wa^ laid iliuii

in ''i()/it V. lhufii!i, ,f V. IC. If. I'll.

(1S07) n.") Wis. 4i;o. 70 \. w wr,. \
Niniilar il'iilrinp Mtni-i tti he ,'iil>>|ili'il in

Trr.ll V. rhungn. It. I. d /'. /.'. Co.
(IJtOll 11,5 I(.«a. S(l, HC N. U. a.'l. Hut
the precise rationalo of tin' dici-ion is

not quit*! olcar. 'rii(> nldif,'at iiiii to no-

ti'"i' aui'h poiiditiona i.s, liowi-vcr, a.s-.rrt-

(hJ in wveral other ca.-fs. S«! S -103,

uc' 1 (bl . ante.

Ill U'iW/tiiT V. Ihinnibul if Sf. ./. R.
Co. (1885) 87 Mo. 37, wli.iv a l.raki.-

iiiun's foot oaiijudil undi-r the lon-c pLitH
cf u frog, he knowing that the point of

the fidi; wa-s broUen, but not that the
plate wa.s liMise, it was hpld that he was
entitli-d to nvover, unle>.s a (inideiit per-

Min wmild not have wurkid alnnit a
broken froi, since In was not bound to
iiii|uire into the oonditinn uf the wliolo

froj;. Viilf, C. if N. /. ft. Co. v. Ilohl
(ISO.'i: Tex. Civ. .\pp.) 20 S. \V. U.'il

(track was not properly surfaced: Kiiard

rail was not at proper distance from
main rail, and it,^ ends were not on the
ties).

A brakeman is not hound to Niniine

into the location of siiljnes witn ri~pect

to adjoininc tracks. I'rnn^uhunin Co.

V. .Wc-CormncA; (ISiM) 131 Ind. l'.'.O, ;»
N. K. 27 (space iH-twiiii main aiid ^iile

tracks boinp insuilieient. a hrakeiiian

was struck by a car standinf; on the
side tra/'k).

'1 ,in hands are not bound to exam-
ine into the condiiion of the friiee>^ along
the track. Dick.inn v. (hr.nhn i .S7. L.

It. Co. (1894) 124 Mo. 140, 25 L. 11. A.
320. 27 S. \V. 47G.

(b) n''-.lnirHi,„^ h.

hill I.'.-, ' .li lni\l',ll V. ill' 111,11 .-

If. I'll.
{ ls!i:ii iw (ir, :i|. ::i

( s« iiilini.iii not e.xpeiiiil t,.

carefully flic di-tanee In t\'i-.'ii

l.ir;.'! t a"nd tli.> r..il i ; (, !. .i

\ . Ihii IS I IS'.MI) !I2 Ala. :;hii.

I l>r,>l.ei;i,in nut bound to k

ilen- !. I oriijeelili;,' riK'k -I el

tiiiik .IS III lie daneeioii- 1 : '
I

/. it /'. A'. Co. V. CI, i.l.iml I

111. .\pp. .'ills I for jury lo ~ i\

tiaiiiin.iii .>lioii|i| have kiio\Mi '

Imildiii;.' erected for the |iiii ;

,

naliii;,' liaiiis waa daii;jei<ii|. k
t:.leki.

.\ hrak"iiiaii is not rcniird
hi- atteniii.ii to the di^ \eiy ,

e:iii-i,| l.y iiii|i. diluents and
in no v.ii\ i'>'i{uired in the it\v.

the lull, -mil as a po-l ei •

to I lie tr.iek liy a slatii>ii aji::

pIllpM-e of -llpporlinir a el. th.-

by 111- faiiiil\. Hill I IIS v. (/ •

St. l: If. Co. ( 1885) (i(i l,n,.i

-V. W. J.'!!.

A switrliiii.in whn-e diili.s a

to |Mrforiii ni.iiiual labor in ii,-

jdaeiii;.' e.iis on yard ti.u'.-. a

determine their location oi -r,

tracks are clear of ob-timi i. i

(,'iiilty of contributory iieL;li.

cause he did not aseeil.ijn ll

had bein left standing in .-mi

oils ]>ro\ii!iity to an adj.ie.at

to render it un-afe for him ti

his dutifs. Kniiyas Cilii. M. i(

V. Burton (18U3) 07 Ala. 21
88.

A railroad switchman lias tli

presume hat a ear which he i

to assist in moving is on the t

that he will not be caii;:lil I"

and cars standing,' on an .oljoiii

because it has been started \

pair of wheels is olf of the tr.i

IIHJO d E. I. It. Co. V. /IIIM-,.;

70 111. App. 01. Kcversi-il in (I

111. 3,'?0, ,'>2 X. K. 021: but tin

was on the <;round that neiili

the defeiiilant's p -.vas nel

The question of i •

was not di-ici.sscd

(c) Olistrwlioi,

trncKs.— .\ trainman
sume that nvi rhead
struiied sulTir-ientlv liiu:li to k.

/.oi/i,s', I't. S. rf-
'

ii /,'. fi.

(1887) 37 Kan. 7ul, ir, I'm

'liiitoiy r

(ll„rr

i.Thl
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•
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•

ailj.iiTiit ir. ,

for liiiii til :. ;

ihi. M. .1 /,; /.'

7 Md. 'J I", i;;
-

lan lias tlic ri,'

vliich ho i- 1.1

9 on the tri. ,.

oaii;;lil l.iiv,.,

an .i.ljiiiiiiii:^ '.

St. lit I'll «hi!.-

of tlio tr.i. k. I

V. /»n.v,-.j; ll--

rscd in ( i >:'"> "

1 : Init till' rcv.r

tli.it npi.'lip'ni'.. ';

,V:|.i Il"l |i: 'i-..

'Imtiiiv ni l';.'. '

lltiiiir mil

lias a ri.'!:i 'o

hriil-. - -
iiL.'li III 111- vil.

-•

/,'. r... V. /' -

. ii; I'.ic !;ik i

, jljj IMPUTED KNOWLETCE OF RISK. ll«

412. Doctrine considered in relation to the servant'* opportunitie* of

knowledge,-A a-K'ti-iiir n-iin-.-n Midi f..iiti.liitl..ii- a- tli'-i'-'xpluiio.!

iMkiin.Tn is nut ri^iinirnl to ;.'o ..v,-r tlic

ru.nl (in a tiiiir nf iii-iii.< timi lniikiiij; l""r

.iiDBrroii^ l.iiilLt-, liilin- 111- mills tin-

«nii«. lAiiiisiill''. .V. .1- «f ' '• ''
n.Wrmht (IHHi) 115 In.l. :t;»<, I'l N- ^

nil nuiliiaii rnri- It t* no p.irt nf

•'„. i.r.iiii.irv liii'v nf 11 liraki'iiiaii to i"

.,,.,! 111.- varl..ii"s parts .,f llu- l.rak.-

,1,1. ll In- li.inill.-; imr ili«-- In- li"l'l Im"

., It .ml a- lia\iii)' -iiVnifiit -kill tu i!.-

•..niiiiii- 1)V an in-|... i ii-n lli''ir litn.—•

f.r \w. 'r,ntiiil A'. ''"• * /'i"-''

"

IHsi I 74 <la. ."I'.l.

Ki|.n\li-ilt.'i' "ii-^ li'-l'l li"t '" '"' iii'l'"'

jlilc lo Iraimiii-ii. n- » nmttiT .M l.i«.

ia ilic fullottiliL' ra-i-s: (,'..'../i/./i V.

V,„ ).,./. ( .t "• ' '•• ''" 'I"'"'"

110 N. V. 'M^. > 1- !! -^^ "•":"• -- ^

:;;i7 (liuni|v.Ts nf luiriiual lu'i;;lil i
:

'•'""

,i>f V. Miiiiicilii'li" d XI- I'- I'- '"

ilSSl) 32 M :in. XVi. 20 N- \^ •'•''.-

irali'lirt w.is so iiimli "orn tliat it

viuiilil not liolil till- raliliit wlio.-l uli.n

it was sliakin bv tlie iiiovi-ini-nt of tlif

cars): Ohio d 'M. /«'. ''<>• v. /'..irri,

iHliOi 12S Iml. IW. -27 N. K. 4,!'

itlircaJs of screw on top of liraki- -till

»..re so wnin that tliiy did not hold tin-

nut which si-ciin-d the wliwU; liihrmi-

Uural rf r,. .Y. /.'. '•('. V. Ihiiiry (lS;"i)

14 Tex. Civ. App. .V,l, 40 S. W
.

t!'

r'Jo./' ml-nded to cal.li in the ratclu-t

of brake \...s t<io lo.i-i- to liol.l it 1 : t •<"

ru«^Wl V. .Vfic York, I.. K. if IV. /,'. To.

ilS'iJi 1 Misr. Jli'.l. iO N. V. Siipp. ,iH.

.\mniied in llS'Mi Wl X. V. Dlit. :i7 N

E jilfi (li.;ard foriiiin.,' Iir.ike step wa-

^pruiiK ill siirh a way that the d.feet

was nnlv visible lioiii below): (hiliix-

(.,., Il.'i S. A. It. Co. V. T'liivhton

ilH.M: Tex. Civ. \pp.i !:> S. W
.

K!-..

AtllniKMi in (H'.Mi 87 T.-x. il. 2.1 V \\

.

lOlili (defiet in brake whi'-h a suiteli

man ceu'.d haw aseertained only by

mounting lb.- ^iir, : l.uiiinnll' .V. .1- 'f

C K. C . V. »i<rA (ISSSl 110 Ilid. ."il.ti.

2 T, R. A, 520. I'J N. K. 453 (br.ikeiiiaii

injU.eii owint; to ab-eiue of nacli rod on

brake iK-:\iii, a ilef.i-t only di-cnverable

by l.iokini.' under the oar) : Cliii'i'.l'> <t

E I. R. Co. V. Knririm {1S<)4) 1.".2 111.

4.58, 39 N. E. 324. Amrniinj.' (1H!I'.2) IS

111. App. 243 (heliMT ill vanl. eiiga-ed

in ^vvitchin;;. not bonn.l to e\uiiiine

!.Mki-«) ; llinil.'tliuir v. Cliu'iii'i- '>' ' «

P. It. Co. (1S;I7I 5S Kan. OIH. ..il I'a.-.

sTI) (janney eoii|iler -!ip|»'d ti-i fir mt"

the eastina" whieb ns-. iv.'d it. c.\>iii._' to

the fact that the luiddlo proj.elion of

that eiistinL- »a- .1. I'.-.l Im-. iiii.l a br.ke-

iiian'x hand u.i- e.iii:;bi ' ;
J/utmi v.

Rii-hmnnd if h. It. Co. (IS'.I-J) 111 N <
'•

4iJ. IS 1.. n. A. •<15. Hi S. v. rt'.'S '111.

biiiiip.-rs to pri-M-iit ear- from enmiiiu' '•>

l..i.tli.ri ;
/». .11. r. 7. .1 H. » /.'. ('... v.

.s.,i„a- (lst.7i -j:! I'.ilii. lot'.. '* I'J'' ''*'

i.lrawhi',..!- in siieh a ei.ii.liti.ui that

tln-v -lipiHsi pa-t eaeh otben :
/ui.l^.r

\. !i/i.v,s..i./-. /'. /' ''('. 1 1"''"; ^i"' '^

S. \V. 2'l0 I sHitibiiiaii not. as iiiiitt.-r of

1,1 «•. ehiiri.'.ablf with kn..»b-<lw "f lb.'

.|.ii^i;i-r of ii-in;; a .implinv' c iisi-tint of

;i ph-ce nf lir.ike b'-aiii rod. partly Is-nt,

but not sulli. i.-nll> to-t..y ill pl^i- wbi-n

the i-.irs i-ini.- t ..(ret hen :
/...uurii/e. .^.

I. .f C. It. Co. v. Iloir.ll (IHa7) 117

In.l 'iLi 45 N. K. 5S4 (broken liiiki;

/;„„,, V V. ( .11'.'. /'. It. Co. I l'<.*5) 4

I lab. -.'15, 7 I'ae. 251 (workman em-

p|,,\,sl a- 11,1. k li\..r." :inil to a.-.si»t in

rio'laiiiiL' UIK'H lb.- trai\ the ear.* whiih

-liniiM ;:.-t otr a .-eit.iin eurve. not

rliarL'.-alile with knnwIedKe that the

ri.iiplinj;- w.-rc mad.- <>f iion of a bad

(iKiilitvi : 7'.x<i.« .l/'j<'i« It. Cu. v. Kni.7

ils'i.;', It T.-x. Civ. .\pp. 2;'0. 37 S. \V.

::i (
p.irtitiiiii b..t"i-.-ii upp.r and low.-r

Kirt of ilrawheaii was brnk.-n): .Wi,?-

si.iiri. K. .{ T. It. Co. T. Chamhrr$

I
|s!i7l 17 li-x. Civ. .\pp. 4H7. 43 S. W .

lie.io (w.io.l ill whi.b the >i-rew hnblinn

a rniin.l ..f a laibbr w:oi iiisert.'d was

-o ri.ttin that the ser.-w Iwcjinie lf««e
) ;

llhi.ols C. It. Co. V. inihard IIH'.IO) i"9

Ky. GS4. 37 S. W. 75 (top of bolt wa-

..i' uniii tb.it the round of the lail.l..r

wliieh it held I'.iiuo off when (.-rasp.sl i ;

funliii-'- V. CiiJnr (1H!I3) 2 Tex. Civ.

\pp."5t;'J. 22 S. \V. 237 (fop of car to

wbieb handhobl was s.-r.-we.l ba.l l»..oiii(!

rntteu) • liiiiix V. tihnir (lH'..7i 10 'lex.

Civ. .\pp 2'..li. 41 S. \V. O'JO (ilef.-rtive

trui-ki.
, .

\ trainman U entitled to a-iinie that

., side lad.ler i- -..fe. wlu-re its api«Mr-

aiie.- is lint -iieli as t<i awaken his doubtl,

and make him h.».itate in the disehar^'H

of liis iliity. or r.fu-e to venture on it.

(,'.,. ./iiiiin "v. ItU'hiniiiiil <t D. R. Co.

I l.HS.i) .SI Va. 570.

In a ease win re a brakeman was in-

iiir...! owiiiK to lb.- faet that the ratrhet

ni a brake wmiM imt b.dd, tlie cniirt de-

elin.-d t". -«t a-i.!.. a verdiet for the

plaint iir. when" answern to int.-rroga-

|„n,- vv.iv .nn:!i.tin-. the p'lrju.rt of

nil, l.iiii" tli;it til.- il.-l.s't could have bivn

r..a.lilv di-.i.v.r.sl by the plaintiff, and

of another that il wuld not have been

ii,
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in 5 400, Riipin. mnniA'stly pruippe to the bonrfit of tlio sorvni

tlii>ii;:li lie iiiav Lave liad uii upportuiiity to exuiiiiiic the in i

cli<ci»M-ii'(l if nn c^^triiinnf ion hud Ik'ph

niiiiii-. Mall hi It V. Cincinniili, W. it

If. /.'. Cu. [lH»-i) \:ii Ind. 334, 31 N. K.

III n oil'**' wJuTi' cur whirli llip «erv-

nril Will nnlcrrd to tnimnt oiirwtu'd,

OHiiii! to till- fait that the slile iM^nriny^

wiTf iiii-«iii;» and it was not |>ri>|MTly

bliH'ki-i), it \v;n lii'ld that h<" was nut

lii'i.'liL'<'iit in f.iilin^' to pxaininp into its

roriililiiiti li.fore tip ohi>y<il tln' nrdiT.

Si, mill III H. Co. V. Unii (I'.IOI: Kv.)
04 S. U. li.Vl.

Thp riih- that trninnicn ore nut Ixnind

to intiK'cl r.trs i* appliraldo to fiir"M;.'n

riH''. a< Wfll as to tho-c Iwlnn^'iiiL' to

thrir i'Tii|>li'vi'i . \iir nitiiiiiK rf N. H.

I! r,.. V, rli,„iiil^ (l!t(M)i 40 ( f. A.
lii.".. Inn Ki-.!. 415 iniit whiih hidd whcid
iif liraki- nil tht" rod was iiii--iM;,'l ;

Suiilliiiii It. I'll. V. /<Miyi// (llM)Oi 22
Kv. I.. l!i|>. 'itl. .'it; S. \V. 9SS (<ir <lan-

piToii«lv hi;'h roiiipari'd with till! (-li-va-

turn of oMihi'ad lirid^ips).

A lirakiniiin in a ri-pair \Mrd is

not i(i|niifd to in«|)(>ft a car rctiinii'il to

thp oidiii.ir.v trarks for use nfliT Udiist

ri'|iiiirnl, licfiiic attpiiiptin;! to conidp
nniithir onr tlnTito. .Iiiiinnii\ v. >rir

)•'.(/,. V. II. ,( II. It. To. ( IS!).-. 12 Mi .

4()<. :;:! \. V. Supp. "iS.-.,

rill- ii«k ncrasionisl l>v tlip want of

Ft ikrs or rli'ats on n rar loadid with
«ti irf and to he coiiplid to aiinthi-r is

not >o ohviiius that a hrakciiian is

ohaririaMc. ns niaitcr of law. with
knowlcd^'p of it. wlnir it is shown that

the i(piii|>aiiy'< iiih-s miiiiriil thp stonps

to be thus swiiiid. I'ndiT such lircuiii-

utaiiifs it is at lia«t a ipii-«tion for the

jury whether n hrakenian is jii-tilied in

aasuniiii'.' thut the loiid is pro|M'rly se-

curml. ,lt(v//» V. I'ilrliliiiri) It. Co.

(ISStOI 172 Mass. 4S», .",2 X. K. 527 (eon-

cu.ssinn of poiiplin^ thrpw a atone off

the carl

.

A car rppnirer pninp iindor n car

\»hich is raispd up for the pnr|>ose of

repairs docs not assume the risk of la-

tent dpfiTls in the oar. whii'h lip has not

been ordered to repair, hut on aeeount

of w'liieh it falls and I'liislips him. <1.

B. Hammond Co. v. Masim (18!t5) 12

Ind. App. 4tj!». 40 X. K. 042.

(•) l.cconiolire.i.—The servantd who
use, or have occasion to iip on. locomo-

tives are not hound to inspect them.

Oalfe.<itun, II. d S. .1. R. Cu. v. Smilk
(1900) 24 T.x. Civ. App. 127, 57 S. ,V.

nno (eni;inppr injiin-d hy top I

• I motive) ; SI. I.oiiih «f S /'.

Wr*7,iwi (ISttl ) 80 Tpx. H,'!, I

7Slt (Drenian injured I: Tiilir

Co. V. Himbiirn (IHIlfl) 13 1

A|ip. la.-i. 34 S. \V. 7!U (tlr,

neet'ssarily nejilixpnt in conii

work on loi'oiiiotivp with defer

the hoilirl; Siihiuc it /,'. T. I

llniml I IsiiJi I Tpx. Civ. Apii
s. \\ , 70n illreiiian injured hy
I'ouoliii)! hi'lwppn en^'ine and
Mrhixnn. T. d a. F. If. Co. y.

IIMHSl 14 f C. A. 547, 34 tJ.

I. ti7 Ked. .ifill (helpT of encin
injurpil hy a craeked foolhoanl
C. ,1 S. i. It. Co. V. Af/Zi/ (IN

Civ. App I :i4 S. \V. 140 Icon

injuipd. wliile cleaning out the
hy a defect ive damper).

(fl lliiii'l cum.— S'cfion h«

not charL'e.ilde with a knuwled
lent defis-ts in hand cars. Siihi

iiihiil d St. ,/. It. Co. (1884 I 82
(si'etion hand allowed to r-cov
lie %,as in|iiri'<i tiy the hreaki

'.mile handle of a hand ear, tl

not Iviuif obvious to him by r

tiip f.iet thai he was near »i};l

t)>e iianille was covered with
to. .1/ V. Iliiiiiiihiil d St. J. R. C
8li Mo. f)41. S. C. (1887) 27 ?

17(1 (handle was made of brittli

tlulf. C. d S. F. R. Co. V. N
( IHSSi 70 Tpx. I!2:), 8 S. \V. tiT

in Ipver covered by iron .soikel

Till III.mi c, \. d (I. R. Co. V

(1882) 9 I*a. <i85 (latent unsi

in lever) ; liuitun v. .I/i.ijiiyuii /

(1888 I
.\1 Mo. App. 455 (panic

fwt not statiil).

(g) StaffoUs, platfurmn, etc-

anl working on a BcalTidd hn.s a

assume that it is safe, and is m
to examine it. Urnziiiy v. Sir

Soils (188(1) 101 N. Y. 547, 5 >

(defect on lower side of plank

i

V. Toiler (1S81) 11 Mo. App.
i.'ineer allowed to ri-cover wIhti

rayed tiinVrs of a pl.itfoim

Kdirnrd llinra Lumhir I'u. '

(IH'.Mi) 68 111. App. 523 (18!lSl

3 15, 50 N. E. 225 (knot in pi.

feet not visible) ; Rice d /'. Vni

V. I'aulsrn (18!t3) 51 HI. A
(plank of scaffold was left uni

and tipjied up when the servant

on tl) ; rinriino d .4. R. Co. v.

(18'JU) U7 111. App. tJ18 (in:
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f„ in- an,\ i.ttH r ilrf.v i. m i .i»n iii-.l > ;

|/,7..l" V. >V.|.../r(fi/ »».( I ... •
lO'll. .".tl

\ \ S, It. ilj<;. -il N. N ^'M'l' "i'*

,r'>— i« iiriiil iil^iiik i;.!*"' "ii> iiii.lci .111

,,ij Hurki'li; I'aiiini'ilriiii \. >.i'/i..ii

|,„(.,/// ;'.;in,./ <c. I liilliii »!• \|'1« 1)1*

,vi lil N ^ Sii|.|.. :i."iT 1..11.11 iiii'i

„„„„.,il.ll |.l,lllU lili.k.' llll'l>T ^rn.lllll

, ,/, 1. \\.„,,„ I//./, r... I isimi ti:i N
1, I, ilJCi. It All lUT i|. I. lint ill ImM ih'I

,. li.' mv'iK'i't '" -l.iii'liiii.' "" •'"• ''"'

i,i,ink- »i a s4uMi.|.l «liiili ^(i|i|i<Ml'il a

],n,. Ill m.-rlifinl -li.iit iin! 1

.

A .•piiiiiioTi l.it"pnT fiii|il"V.il in lirin;;

11;; titnl"T« iinj in lUii.Mii).' .1 lii'iiv.v

.,r.|. r. ttllliouuli 11 lii.lM-iit.r liv tr;iilr.

', nut liniinci 111 in-|N>.l tlif niiilri iiN in

i v,;iiriiM wliirll *'• '"-ll'- •". '""''' '"'

itif imrii'Mf (if tiiiniiiK -ml. tlinlni nvir

,. (,.,/./ic V. Wr, iirr (lH<»3i -.0 111.

\'|Hi JUT. AHI111111I in (ISIU) i:.l 111.

,51. :h X. K. »:> lUniil in a joi-i '.

A .1 r\ ml Miiikiny im c>r nrur n pile

of luml'fi- i- not Umml to cxiiniini- it for

th* iHirpo-f o( i-iiTtuinin).' wlirtlicr it

has liwn xid'lv oonntrinlcil. Xinlik v.

,<(i,„wn Mill «•<>. llHlUi !» Wifli. a',l.->.

37 J'iic :l»0; h'i'i'li'n V, Mliiiniiil /.«m-

kff Co. ilHiill :)7 N. Y. S. R. 611, 13

X. Y. Su|.|.. 8:1
, , ., ., ,

A servant H't lo work Im-xhIp a pile "I

ore from wliicli inuli-riiil i< In l«- loo"

nied by llie u-«- of .xplo-ivi • i-< not

bound to study the oomlilions iilLilinK

the itRbilily of the ore at Ihp «i.li-n of

the pile. Illinois Shrl 'u. v. Kilnniinn-

ott,iti (18!)fi) 162 111. 447. 44 N. K. 876.

(h) Uatigtrayn.—A Brrviint k not

liound to ex'aniino a K;inK«ay 1«if-rr (fo

mz on it. AUtbiisler Co. v. /...»(T;/an

ipxHii no III. App. 3,->3 (di-f.-<t not

»l)».iitii.i! )

.

Wlatlier a lin ik in a plnnk pianling

.1 faiik wn.s olivimis to tfie ii-rvant was

held to b*- u qiii'«lion 'or jury n» it wu.s

..nly 3 inohi-i lii>:ti. and li 'li" to be run-

(taied bv ucLunnilutioni of dirt. Mhutc

V. St. f.oui^ Wire il'H Co. (ISn.'t) 55

Mn. App. 491. A s.-r\ant has bn^n al-

1, 111 to rcrnver whore a bracket sup-

poriins the plank footpath on which he

«,i5 ttorkinj; was kno<-kod away by a

|.,i--ini: waaon. the rixiU being that the

(i«.tlKith fell. The uruuiids assij.iu'd

for the decision were that the liability

lit the structure to be injured in tin-;

way was not a risk "open to ohsciva-

ti.iii." and that the servant was not re-

quired to notice the nianmr in whii li ifi'

pianivs were sustaim-d undel loath. .^
•

hck V. J. Langdon d Cu. I IS'.H 1 37 N.

V. S. R. Oil, 13 N. Y. Supp. 8.1S.

,|, l.'ii ,'111- .\n rmplovi' 111 k

j.r. \i, n t:- till' riJ I '<• r ii 1 th.'

.,i t 1 \ oi I 1 1111 ! > 'I " 111'
'

' .
1

l>i '.•'

.11. pelll iMi .1 '11 -!|'l.' II. I'
'

" 'l.ir.

«i.. I.. It I- not |...ii of 111- '

'

'• '••-

|i.ill def.'.t-. l/'iy '• > /
' '.'"'»

I !>. 17) lli \|>p. I'iv. .'•I. I I ^ N "•'ipP

lll'o.

, |, /(Ml/./ .,,< A f.'.l. i.V llMl'l II. I'd

111 .111 knittiii,' not rei|"ii 'I lo i-v lOMiie

lilt., the -.lie const 1 11 I toll o| 1 I'lnV

pi..n.l.-.| for l.i-. u«e. ..I- ill 11 .•.mI.I.- «ilh

kii..ul.M..T wli.t>,.T It vv.i- I M I- i.ot

., if.lv ron-lni.Ied (.'...11 » l-,.'hf

{\m.ii 'Ji .v. Y. Ill' •-: \iii. I*.'.- •"•'•

A .arpntcr hin- I i" "• il- on .1 r.-f

not liomiil 111 cxiiiiiiiie iiiio 111.' .-.iiiilii i.n

(if til.- Illlil.lilH.'. li'i'- N /' ''''! >'•!'*

;r.,ii 1;,. I
|sS7i 7 lloii-l. I l>il I I'- "*

Atl. .ill"* ichui;;.' Ill jm.^ '

A -ervanf not .1 .nil ' .mill. .1 to

aiMiiM.. that r.i.f o( lniiMni-' in «lii.h

he works i- -ii.i.iv: .11. -..'Ii to i.u.i.'.t

him fioni ill- vi.i.ii '<'.<\ l.iH fi"'ii '">

adjacent ImiMiiiC. '-'""f v. //.../.. ^f.r

/'.i/i. f f'o. I iH'iii 7J Hull, IS.'., J,"i N. Y.

Supp, 443
The mrii- fill that a mIvuiI kii.iwi

that the il... I of hi" nia«li r- -Imp 1- dc

ca\i.l will iiol. a* a niall.i <.l law. pre-

Miit him fi rec.'MTiii..' for in ii.ie*

n.iived liy it- j.'i\iii^' w.iv uielir liiiii.

-iii.o the a. .ill. Ill woiilil liavi- li.ip|i' n..l

without hi- Imll. if Ih.' esi-liii..' ol ac-

tual dui. .'.I ..mill not li,ive l»in ,i-ier

!.lined witlioiit an cx.miinat ion of the

under vile of th.- fl.i.ir or of the [Kirln

of the l.nililini; iinihT it, lliill'll'-^l'in f.

Lowell l/.i./ii.o- slwp tl87l) loii Masa.

In a c !-. wli.ri" the moving of a load-

ed truck .iMI the .till" of the lixne

boaril.4 .'f a ilf.itive Moor caii-ed tli.-rn

to tip up. aihl lliu-^ throw a liile of cot-

ton on tiie |il,>iiililT, it wa- hiM that he

was not. .1- a niatlir of law, ;.'iiilty of

ne;,'li;,'ence in liaviii;; knelt down under-

neath the hill jii-t liefore tin- .i.iiileiit.

.Yoiiiian V. ll.i'.iWi It. d,. (iMilt) 10 C.

C. A. 617, :;.; L'. S. App. 505. lid Fed.

727.

(k) Scats.— .\ servant IS not char^xe-

nble with kIP"^ l.'k'.' Ihat a scat is lia-

ble to tip up. wl.ir.- the amount of lev-

el .;.'.• can only h.' -rl, lined by look-

ir.
' undeni.'ath it. Siiniihliiiij y /'or/,, s

I.i~lhuiirni,h ilfq. Co. (1H9S) 171 Mass.

271. .vi N. r.. 'r.i3.

(1) Viiiiioii'liil oprniiiiju.—A servant

v.-io. w::!!.- ..i,.].!--..-"! nf a reirt of the

111, iiii-..s where h.- liM.l nev.T uoilo.l lie-

foic, si. pi«d li.ick iiilo uu uucovercd b,ir-

Swl
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rel of hot wnt^r r1o«i> liv, Ihi- (up of

uliiili win ll\ll Ullll 111.- -Ill f.llf 1.1 llll-

k'riMiiiil, (.iiihol Ih' ili'liiirrxl (niii i"'>\

iTV oil till- irrmiiiil tliitt 111' •liciiilil li in-

liMikfil out fur -lUrli a |>ilf,ill. ./i.*ii«r,ri

V. hlruniit Mill i:u. {VMM) i'i Wiwli. rt"*,

60 r.io. 6,1.

A vrv^iit who ha« bwn \\iirkiri;f for

one (liiy on tri""ll<? within u li« fi il

of iin iinroMrnl hole li'.ulink.' ili'wii iii'o

t i'imI liiinkir ia nut, itx ni^ltir ot l^iw,

Ficylip-nt in H'oiiiniint'. whi-n lii< ilmir-

ri'i|>iir« liiiii on » huI... .[iii'iit uriii-inii to

uoik tiriir it iliiiiiit.' thi; ni;:lit unit with
in-ii|i|(ii'iit liBht, lliiit it will \m- kipt

• ovirfcl wJH'n not in im>. Il'^ilr v /»• 7
IK.H \lil.iiiii ('nnnlr. fo. (r.Miil) t7 .\|i|i.

Div. :tll, til X. Y. Sii|.(.. 1(113. Il ivf to

ii|>|mmI ilcniiHl in (I'.mhi) 4'.i .\|ii>. Div.

(;:iii, li.1 N. Y. Su|«p. llO.'i. Wlirre u IihIh

hull Immmi dii;; in thr Hour of ii Imili-r

room in prfini ing a fiiiin.l.ilinn for ii

|iiir«! of nmi.'hinfn', nml lilt [lurtly rov-

(•nil, hilt in an in.-nMiri' iiml ilariijiriiii*

Kimlilion, a fireniiin hml a rii.'lit tn nly
on Ihi- ^I'Mir.il appeiininii" of i.ifi'ty, .iiirt

till' pii-.iini|ition that Inn cnipliiyiT had
proviili'd him a «.ifc plarr in which to

work, unil wii.-i not hoiinil to fxaiiiino

till' hiilc criiirally bpfon- .-tcjipin)! on tae

rovciini;. liye v. Ilalh Hum rf KUctrie

fo. ( l!M»l») 'Jl Ml". 17, IB Atl. 804.

A hti'ViMlofp injured hy f.illing into an
iiiF(;ii;irdi<l trininiinjj holi' in a dark
plan- M .vi'Pn dcrki was jii-tilicd in as

-limine 'h,it tho plarc «u- a.i .-afi' a- nn

the l.i.-t prwivliri;; workday. Thv I'm-

('.V (IS'Jl) 48 1-1 d. !ll!».

\ iiiiiiilifr of an ico ••.\ng eniplnyi'd to

put ill- on boiird a -hip n imt im —a
rily ni'ylit:iiit in ii—iiiiuni.' th.it a ImIiIi

Hiiy ooviTiil hy a tarpaulin fur tlir pur
|K.i"i' of riiiivini; thr ice is in piiijirr

condition, notw itlistandini; one of tlm

lintcli I'oviT- lia.-i hi-on iiiiioviil. wtiirc

tlirri- is nothing; from its apiM'arani'c to

indicalf such ri-nioval. anil that is tho

customary way of preparing a ship for

tnkiii),' on ice. I'erkins v. turrt'sn. W.

<f Co. (1897) 167 Mass. 403, 45 N. I"..

759.

(m) Tflrgraph pole$.—A linf-man

who is ordered to climb a trolley (xde

and cut a guy wire i« not imprudent in

tnkini; it for grantwl that the pole i«

planted sufTieiently deep to stanil with-

out the support of the wire, where iinth-

ing indicate that the plantinR i? too

Rhallow to be secure without the wire.

niand T. ShrnrpoTt lult R. Co. (IS'.ifl)

48 La. Ann. H),'>7, W L. H. A. 114. 20

So. 2R4. The contributory ncijli'.'ence of

the senant was held to be for the jury.

where the arm nf a tjt'Hriph p
uwiiij to a defiet wholi i»a« •

ilKpi'i I li'll, I'llt whhll ».ii p,ll>

eealril \t\ all lli i '•' r llfld ot-

«omft i-Meht ti\ punt. J/< /

/'..«'ii/ •/./•'/. ( o. ( l!«IOl Si I

4tl -Atl. Ill7.

(n) / I'/i/. i«.- \« si.ih a d.-l

a-ii r' Mil li le witlii.iit in-jH'i

ipif-tiiiii wiielhir the Imakiii;;

der, c.iii-id by a cri'-- pi, c

liii'ikiiik,- Imimii-c » n.iil tli.it fa

hft end to 111*' -I'le pieiH H,

neir n kin>t in the «iile pose.

\ imis ri-!.. i- f'lr the Jiliv. il

lrni<f lit Si.f ll.nil I •',.
I iHl

.1. i.. (117. II All. 7i.^

(oi l/<i(7i .1. rii. An iliiA

iltlpI'Me «hii iiijui' - his Iki

elll.'ai.'iil ill IllbbillV iilf the

known as a "luMter" i- not n*"

failing' to exaiiiiiie H wilh i v e

eiiveriiii; daiitj' rs <if uhiih th'

oiilward iiel'i -'t len. Il'iimril I

I'trmir llssji .'ill Tex. Dili,

ant is not biiiiil l4i iiis|ms| ihe

of a pre-'«in^' m.iehine whi . Ii

(itin!;. I'ioniir I'ut.ff nuf (V

m'ln.iHic; ( 1><!i:m 'i't 111. .\pp.

finned in ( lIHlOi IHrt 111. !•.

Sill (sprin;; so li.o-e that it di'l

the pri'-s when the o)i<r.itor'-

tnken oir the Ue.i-lle).

An oiler on a «ii iiii-liip is n,

side with knnwle.l/l' of tiie llll

the Cll-liion V.ihes of the f

cyliiiihr. wheic. alihou^di it va-

to e\aniilie the pump to -ee tli

nil ri'.'lit. it «ai m ' hi- duty ti

the iii-hion valve-, ',\liieli wire

wWu the pipe tt.i- -it up. Ul il I

after tmii hi-il. //'.' V V. l>f in

I IIKMI) ."lli .\pp Div. i:,<). (17 N.

7.SJ. .\ serv.iiit is not ih.irL'e

knowledge of a fraitiire in thi

-tiMiMi drill lit a plan- where
•eiled by the siK'lvet. .Sii/i »i

l.imr r,) V. r. /./.v (
1><!I4) 10

.Til!. 3S N. K. Ji^'.). Knowhd;
defective cunililiiin of a "jaek'

puteil. .IS a miller of law. to .

where it is only bv taking' the :

apart that the di feet can be d

.l/i.i,«f.i(ri. A. if T. It. '". v. Jim
4 KuM. App. 'Jl',). 4."> I'ac, !l(i.t

(p) tJiiiil'iry.— .\ workiiiai:

niiTiiy empliiviil to load, ridi

unliiail an ilevalnr is -lot m
ni".di;;eiit in a— uininj.' that tin

chain is sound. Mtilini v. I

tnnd I.ttttirtivtirf ^Vofks (ISS.'ii

•JO' (worn link).

(q) Ucriiiks.—A quarryniai



t«l<l IMI'LTKIi KXOWl l.l«.i; t»l IM-lv

1, .> :\ hi'l \|.!. '^"4.

,nf • Ji'irirk iliit ii"t ii -iiini' llir n^k \ .•«./. ...,/

„( iM'ili^; i»'i""-'t '> ""• 'I'll^iiiK <it llir ••I ^ t '
iiiu.l, wli.ti' It »"i~ <ll\ i..ll'i| Ml llie \\1' 'li I •! '"I

1
• > I' I" 1" "i-

,-elHrf, liilt ••iiliid nil tilt- 'iilf •'"' -M -I' "'.• .! .1 HI .t. 1- «ii.li .:ii ..I II-

i-u ». .V...r/;i.Tn \r.r Y'-rk \l,ithl, r- .ln.-l .i, l.. .r,.|..' -Irn i ";:h .
i ,,

II90UI ..lApi. IJiv. 2:i. tiT N. V, Sii|.|- iril.iiit.n ii.fli . im-.- |.m . l.i.l.n/ ii... .i;

:8. VMiiri' tlii'ir i« 111. ••M.li-iiiv Hull n I'll iii|iiii>- -•i-i.iiii'l 111 .1 niii.v .

^rvant liii-l any imtiiv tli.it n ili-iiuk rni-iil !> tin- l.inil.iM; it( tin- ili|> «.i-

»bi h ffll "H tiiiii wii» ilihcln.-. or if In 1<I I" Ii. Lr tin- i
"v in /' v

the innciir iHiiulmif ilit ii-<', n linli'.' /.r.i» /(......../ r„ i - i;i IT l.\. i n

in .11! ailiiMi fur till- r.-uliiMi: iiiiiin \i.|>
Hi,, lit > U >i'->. Lut th.' iiiiUin-

mat thi- niiiMliiT iif il- .••ii-n m Iw n iii.i "I III' '' < '< I- ''< '
'

ii. '

•hr ilanKW »tten<lln(.' il« li«i- «• rr 111 iil> i ii i I ,,...'. \ -nuii iw.i.titi:; in

;«rciit to the Kcrmnt "t ttiHlimr it frll. H"- is. n ilin/ .1 m luiin-l i- m.! 1,. iiml

,iiil prior tliirrto, as !•> ilifi'inl ml. i' IT ii. In. I.'r hi.Mi n .1 i..i- in ilii- ri.iil.

i.w.Mi-. U.«(fcr.,..fc V. <',i„.,/«,* ( 1 "HI ;,,.,,.,/., \. I, .1 I'. /.- r„. V. i<.r-

\r\ Ci* A|>|i.) r,H S, W. 111.-. .-/... .'.) It IihI NiH. .:•''.', Ul X.

(r) Oi'iir hoi*'iii7 <i/i;»'iii —A I .il.

,.r»ant «h<iMlin« iiul iiiM iiil.^ v»liiiii ivi Mih,^'-\ I
il • r. r in u miii.- i«

ire rlo Jteil bj muh liimry I tw inii.niil ml. i- .i tniii'i i.f l.iv\, iliiiji il !. >. ith

I* iu>( boUMil ti make 11 iifi-miil iii-|iii- i.i...»' ..• Iliil lliii.' i- .i il (• ' m >

II,« of • tub Uli.n- il-in« >t. tii M-r i(
i

,]« v Mi h r,|ii.H li> Ihr
..i,.'!!

,ii Hie

thi" is liny ilfftii in i il.i^f or (ii»l

iii^ Kir aut'iimtiiitlly «liiiii|"ii-' . i rnii

mit it. /'i j<n«(//iU(Mii I'mil '

li> till

• • Ui- liiiiii llii- (mil. Ill' It 111 111 111,

1^ r on mil' if iln- li,«i r 1,\.|- iii,l

A .:/ tll.i llic I li.,l,l'r> if 111.. IIIPM 111 IV • .

/.' \ <,.

i''j.
I

!,'•< " ."iT III.

It. I- 1- II

111 II ri.ii-

,i.,.,i.,l

II III iliat

\ /'i iif'i'

III. V lull.. ! in

:; N I. 'il.'i HosH
>:, Ii; :;vii, :>; S.
iM'.i, ».: Ill Ai.|i,

quarryiiKUi ii|i. r.'

il8!>5t 156 III. 0. ilt N I
11-*. Atlirui •! ..iii'v I- -ii ni

ing llrtlll) 51 III. App. i.Ji. An nn W , :,n,i (!• - i If

ifr;nround Inlmrer in u mini' i- nut. i- Jn

•ii«lt»r of Saw, pliur^i-ntilf willi tii.ii.- \ .i\"' lin.i..,! lo

if » defect in the lii.intinjj niailiiiniv. iiui '
,'

'

in

IfyfM V. Iludscn Iron I'o. (ISHUi I.MI In ,„ , .• u nili .1 i\ii

Maa. 125. 22 N. V. ii:',l. A sti-M'.Ini,'- pi irc r, i.l,,i.,! r, „i i

i^iiployec in not bminil to lAainiiii' lim-l <
Inni. IT pi. \i

ing =ppliHnii"». The C'lrnhna i IHSi',) il>'i| l.n I! 11

ill l-Vd. I9!l. A workman i- m-l ry v .v/ ,i '. „ I'miii

qaired to examine into tlip >lr, I III of a I llo,. ^ iii..v

t{f\ loop ll-iil fur I li^iiiL' 11"' -imi- 'f lit.

J IriilgB. Hfxirnn C. H. Co. v. ilun'iy \ iiiiiiir i" i'"l lumiil tn -.inli for

I'JOO) 42 C 1'. A. .1.11, lll-J l''i'l. .'•• Iillilill ilif.it- ill .1 tl.nn. 1 I'^iiL- ('ii,i-

(s) r.<i,i»ii«.— Til.- f man of a MicV. I •!
<<! ' ". v. i:.,,lh

•
l^lil •> Iml .\|.|>.

mlth «liop i» not. as iiiatti-r of la« l.iii .il N. K. .•-.i

iliarj.ial )e with kiioHliila<- tli.it a cti.iiii kn.m l.il-i' Hi il a rili li t .>,-. n t^m

ii«*d to support iron and »li'<l li.iri wliili- iimni-. w.n lnnl-iii lliimisjli I'V .i lil.i-l

they are beinK maniifaiiiirnl iiitn \a m:i- imt iiii|iiiii-.| to i iiiimi. !"n„ni,i

rious implements was fra.hiriMl anil CI.

r

'„„/ („. v. .v/,/„ (l-«'ii;i 10 Iml \|.|.

roded. Sicholda v. Cm/.vM/ I'lnli fi7,i>s O, II X. K. tlTii.

I'd. (1834) 128 Mo. 55, 27 S. W. 51ii. Hi- iliiw-i nf i "'"il <ar in a ii.mr is

28 8. W. 991. ""' III iiii'l. i'i|iiilly miiIi hi- i iiijiliM-r, to

(t) VehiWeV—A porter is not cliar^T in-p.-.l 11; if of a |ii-m;.i' l!,i<,iiL'h

able with knowlwl^'f of a ili-fiit in a ulmli llic i.ir i^ ilrivni. I In- i.Mi-al miin

lisftgaKe truck, wliiili couM only lum nf -mli an eiii|iliiyi<- are iliiliiiiit frniii

been discovered bv •Miiiiiniii;,' tin- Imur ilm-.- nf niif v.lio, wliili- iniion.' an <x

side of the bed. "jf i.s.«i,in i /'. /,'. '„. v. lav.ilii.n in Im -i. ..artli, whhI, nr gravid.

Crnukaw (1888) 71 Tex. 3lO, !' S, W. i- n-imi"! 'o ti.ki- pi.i-.iiii nn- to pie

262. Mill iiiiniy lo liin -ilt tlm iii.'li ilie •m-

In an action by a «er»anl to r.i.iv.T in- "ay if the -iii.« or ti i, of nili ex

fur injuries Misti-in.'il froMi tli.' filliiii; i uiinni. ^ liiili lir liai .l.piiM.I of Mip-

of a load of iuinter front a i-ait wlii.li pml in tin- pn.-i'iiii imi i I llir work.

he was drivinR, by n 'U of a wlnvl 11, .,.,,1 v /w , n.- (IS'.Ui .« Inl. App.

ivtMralin<» from tli".' ii\l.'. it n.i'il imt In- !"<. i- V K- •''-''

aveirivl that titc plaiitlilf i-.iu-MlK I'S .\ umMnan uii.i <• .- mi .i|,|,.i n-ntiy

sniin.il the tniik iN.foie usiiij,'. Uui/n- s.ife y.ir^iay with uew liniliiis ju^l put

Vol, I. M. & b.—73.
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io placp, and knows that undt>r tho eye
«f nU (!in|iluycr vxperienn'il iiiiiiiTs liavi-

just fini'<li<>il the work of iiiiikiii^ the
gangway sufe, and ii comniunilcil l>,v Iiih

employer to work in a purticular iilaci',

in not rfi|iiiml to enter upon nn iiisiH'C-

tion of t)it> pluce between the tinilii-rs to

determine whether auch workmen hiive

{terforiiied their duty with care, or have
eft luow niiilerial liable to fall \i|ion

bim. Vitmsse v. Cataburg Coal < u.

(18!)3) 15!) Pa. 403, 28 Atl. 200.

Where an examination of defendant's

mine was made, but the n>rord did not

show thiit all the conditions were safe,

and plaintiir was permitted t« enter the

mine to work, and was injured, the fact

that he did not examine the record ilid

not prevent him from charjfing defend-

ant with a wilful violation of the min-
ing act, { 4, providing that all mines
shall be examined every morning, and
that no one «hall be permitted to enter

until all the conditions are reported to

be safe. Paii-nrc Coal Co. v. Koyce
(1900) 184 HI. 402, 66 N. E. 621, Ke-

Tersing (I8!)8) 7!) III. App. 409.

In Kddy V. Aurora Iron Min. Co.

(1890) 81 Mich. 5.->5, 46 N. W. 17, it

was rec<i<;ni7/>(l that a servant might be

guilty of contrilmlory negligence in

"failing to linil out" a defect in the tim-

bering cif a iiiiiii'; l)iit it was held that,

under the circiiiiiNtances, such negligence

could nut lie attributnl to bim as a mat-
ter of law.

For other mining cases, see stibd. (r),

«upru; and S 413, not is 1, 4, infra; and
{ 410, note 1, miprti.

(w) Trenches.— It is no part of a
servant's dutins to study the conditions

afTecting the staliilitv of the earth at the

sides of a trench in which he is set to

work. Ilenmi>i»i v. Honton (1894) 161

Mass. 502, 37 X. E. (168; Bartolomeo v.

McKnight (1901) ITS Mass. 242, 59 N.
E. 804.

(x) Banks of earth, etc.—An em-
ployee engagml in .shoveling dirt into a
car from a bank of hardpan so hard

that it has to !>. blasted is not, as mat-

ter of law, chargeable with knowlcd;;e

of the risk of injury from an unexiH'ct-

ed fall of earth, where the evidence ii<

that the hank looked solid, hut was
reallv siiinie<l with cracks, the resiilt of

previous l.lasU. Hill v. Win-ilon (IHitH)

73 Minn. 80, 75 N. \V. 1030. An ini

ployej' in a quarry is not, as niatt4>r of

law, cliiirgeable with knowledj.'e of the

risk from the fall of an oviThantriiij.'

iiinil hank, the charnelcr of whirh. »*

ili-tiii>niishc(l from stone, was not o|» ii

Io visual in8iHH.tion because of the ad

mixture of sand and minerals t

allliou;;h its true character cuiil'

Iki'Ii ilclerniimKl by the use of toi

t vl.o'ice iH'ing that loth stone un
banks wiTe to be met with in the i

l'nrl>s.i SIvne Co. . Wray (IS'Jl

Ind. 27, .51 N. E. 326.

(y) (,iiiiirrics.— In view ol the
pie that the servant has a right

sume th:it his employer has fiillll

duty, it is for the jury to say whi
•piarrynian slmuld have apprecial

danger created by the sagging of

roi»'. I'limhtn V. UilliiilU- ,siu

(18!»7) 59 N. J. L. 220, 3t{ .\tl. i

(z) Kleetric appliancrs.—In i

where a servant while luhricatinj

namo box came in contact y

charged wire, it was held that,

proof was made that he apprccial

danger, the presumption was tl

did not appreciate it. for in tlia

he would have avoided the risk <

tact. Myhan v. Lotii!<inna EUetrit
d P. Co. (ismt) 41 La. Ann. 90
R. A. 172, « So. 799.

(aa) Wi.iAs from the fall of hen

fccts.— (See also subd. (r), (w)
supra), lii'i'overy has been a

where a disir fell on a servant, ov

the fact that tlii' io|>e which siiji

it was not pro|>«ilv fastened (.lii

Appling (ISltl) S8'«!a. 54, 13 S. K.

i.nd where a tank fell on a K

tuving to the fact that n nut slipi

a bolt (Champion ler Mfg. rf t'uli

age Co. v. Ciirlfr 11899] 21 Ky. 1

210, 51 S. \V. I«).

A machinist of several years' (

encc who is hurt, while workinc
lathe, by the fall of an unfa.steni'il

reaching from a runway to tin-

tershaft timbers, and used to oliti

wss to a pulley for the purpose
justing a belt, will not be d(>clai

matter of law, to have been injii

the result of an obvirus danger or

assumed as an incident to his ei

ment. Quimby v. Boaton d M.
( 1898) 69 N. H. .334, 41 Atl. 2t;fi.

A servant employed to dress s(

not required to examine the sto

proximity to that upon which
wtirking. to ascertain if they are •

\y placed and free from da'!;.'<r n

ing over upon him. Hlomlin v i

(,iu<irni Co. (1894) 11 Ind. App. :;

N. i:. 812.

(Ml) t nnilequnie provision ann'\r\-

— .\n eni|iloyi>e in a factory is ii"l

loMtiiT of law, chargciilile willi I

<cl;.'e that Ihcre is no lire es<i|«

oiil-iilc of a hiiiMing. where hi^ hii

is on the m^ide, and his atunlio
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iH'Vcr been called to the absence of the

(•sca|«'. Ourtnan v. UcArdlr (ISU^) 87
Hull. 4SJ. 22 N. Y. Supp. 47«.

(ill Itifumpetency of fiUuw trrrnnis.
— In the absence of <)|Hi'ilic knowlcilp*

or information putting him on iiii|iiiry,

a servant '\» not required to examine into

the coiii|M'teMcy of tlie sc.rvantH em-
ployed to work with bim. He in war-
rant4-<l in acting upon the a.<utumption

that the master has performed his duty
in sil(>cliii|{ and retaining thowt serv-

ants. 1'< sun <E P. K. Co. V. Juhnnon
(ISlMi) Sit Tex. 619, 35 S. \V. 1042; 8t.

I.ouis, A. d T. O. R. R. Co. T. Corgati

llHUl) 4U ill. App. 220; Chiirlea fupe
llliicuHe Co. V. Byrne (l"'.!.!) «0 111.

.\()p. 20; I't-ntuylvania t'o. v. Hmiey
I1SH3) H» Ind. 453, id Am. Kep. 173;

VliudQu it K. I. R. Co. T. Urnitt, (18U5)
1.1 Ind. App. 004. 40 N. E. ''t3.

Ill t'ni.'iff Slam Rolling Slmk Co. T.

HiM^r (1880) llfl III. 100, 5 N. K. »2,

the law was thus laid down .

'" The con-

tent ion of apfiellant, as we iimler^tand

it. is that whore one is employed as an
u|ier.itive in a particular bniiuh of serv-

ice he is bound to inv«iti)!ate and lind

(lilt, at his peril, whether the coniiiion

nia-ter has used reasonable cure and
|iru>letice in the selection of those al-

rtudy employed in the same branch of

•ervii*. The law imposes no such

duty. One thus employed is warranted
in assuming that the master ha.s dis-

oharKed his duty in this resiM'el. ami un-

til notice to the" contrary is broii^iht home
to the employee he may safely ad u|x>n

that liyiiotbi'-sis. All that the law de-

mands'of one thus employed is that he

kis'p his eyes o|>en to what is pu^sini;

Ix'fi.ie him, and avail himself of such in-

((.nnation as he may receive with n>s|MTt

to the habits and characteristics uf his

(dlow wrvants."
A switchman who has complained of

the inconi|>et<'ncy of a fireman, and re-

ceived a promise that be shall lie re-

,ii«v«l, ii not necessarily netfliKent be-

cause, on a sub»<H|uent occasion, when
he has to signal to the same engine, he
does not liHik closely at the fireman for

the puffiose of ascertjiining whether the

premised change of employras has been
tnaile. Cain slim, II rf N. A. K. Co. T.

lUKlrs (liKW; Tex. Civ. App.) 60 S. W.

Hill) Xiinpi-rformance of a tpiiifie

ilutii hy a fillotr sirinnt.—A servant is

r,' I Uiiind t« asciTtaiii whether a i<«in-

plinee who is not consiM'iated with him
has tliscliarged his iluty to re|«irl the

uitttence of • defect, I'coria, U. d E.

R. Co. 1. JulinH (IH'JI) 43 III. App. S:i.

As a servant may. in the aliseniv uf

actual knoulislgp of the inca|i.irity ot

a colaliiiier. a><<iiiiii< that he i-- eiiiii|»-

lent, it is iinpri'piT. in an actimi for in

juries eaiiv-il Ijy his nei,'li>;enie. to in

struct the jury that pKiiiititr uniilil lie

put on iii(|uiry to ascertain. Inline en-

gaging in work with suili lalioni. whetli

er he was a man of onlinary inlelleit

and understmsl the Knglish language.
H. I.aiilry Sunn v. /.owric (IIMM); Te.\.

Civ. App.) "18 S. \V. s:i7. So. it was
error to in-truct the jury that, if the

plaintiir had the same iiiean^ 1 I ktio»

ing the iiiconi|N'ti'ni y as ileti-mlant had.

he could not recover. Inh 1 imlnmal d
a. S. R. Co. V. Coot (1SII7) 10 Tex.
Civ. App. 3,Stl, 41 S. U. tii;,-).

As a servant is not chaigisl with the
same obligation of iiii|iiii'y as tlie nla^.

ter, the general reputatnni of the ililin

qucnt servant for carelessness, ieckli»-

ni?4s, or other bad qualities is not in it

s<df evidence from uliiili the injiiiid

s<'rvant's knowlnlge of his lni'i<Mi|s>triiiy

can be inferred. '*/>< 11 v. .Voi Ih /'./i i/ic

l.umhir r„. iliKUli 40 ('. C. A. 427, liH)

I'ed. 3H4. hiiMing it to lie error to give

all insliui'tinn from which the jury
might he led to su|i|sisi> that ^in li a
reputation charged the injunil sirv.int,

not less than the master, with nolire of
the incom|>etency.

To esca|ie liability on this gioiind.lhe
def<-ndant must go further and show
that the injured .servant knew of the
general nputation. or had al some time
been plucisl in such a [si^itiim that a
jury miglit reasonably infer that he did
actually know of it. Tixaa d I'. U. Co.

V. Jo/iii.«jn (ISlIti) 8!) Tex. .'il!!, M.'i S.

\V. 1042. contrasting the dilTerent prin-

ciple which prevails «lien the master's
constructive knowleilgi- is in (pie^tion.

(Se«! I 2(12, antf.) Same cas4" ini wc
ond apjieal, Trxnt d I'. H. I'n. V. .hihn

»on (I8il7) <K) Tex. .104. ;M S. \\ . WH),

Di-nying Writ of Krror in ( IH'tti) 14

Tex. Civ. App oilti. ;t7 S. \V. '.t7.1.

(ee) YiciiiiiH aiiiiiuih.—An employee
who is not not i lied that a hi>rs<- fur-

nished for his use is vicious, has a
prima facie right to recover damages
for injuries caused by the animal.
Hilmlr v. .S7<r/,r ( IS!i:t") «» Hun, 107,

2;! N. Y. Supp. .'i!»2: l.itnv v. l/iHii(«i//fl

Stnfe Aqn. Snc. (Hiri) 02 Minn. 17,3.

2!) I.. K. A. 7ns. lit .N". \V. :ts2; /.' i.;/i

V. Omnhn Stmt II. r,,. (ISIt.ti :i(i N,.],.

1:11, ,"it \. \\. 1:14 ; ll>oi;ir II Ihimnwn,!
Co. V. .Iiihiison (Hll.t) ;)H Nell. 2»4, ,M!

N, \V, 1)07. (In the last tv^'u cases the

if

il

!l

i
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lulitv wliicli ciiiiscd liis injury.' Tlioro are, of courr^o, still stroi

f^ri>uii"U t'nr liiiliiiiii;- liiin to Ix- reliovml from any oliliiiation t^i

sjHft llie pliint, wlieit.' he luul no time for suuli inspcrtion l"c:

Ills attention \v;ls al)sorlx'(l in engrossing dntica which (leiiiai

rapid action, or hecanse, for some other reason, an exam i nation

special point mnde by defendant's eoiin-

sel and nifjatived tiy the court was ttiiit

the rule where Hniiiials were ooiiccnicd

was dilTerent from that which pruvuiled

io re;,Mrd to inanimate appliances.)

(ff) ^'l/»((»l.—An employee is not
deemed to aoorpt ttic danjicr of using de-

fective appliance bepau«e of his knowl-
edge of tlie >.'i'ni>ral nirthoda adopted by
the employer m carryinj; on his busi-

ness, or bircause, by onlinary rare, he

mif^t have known of the methodf. and
inferred therefrom that daiif.iT from in-

surtieient appliances niifjht arise. Tixaa

d P. H. Co. V. Archibald (18!18) 170 V.

S. 665. 42 L. ed. 1188, 18 Sup. ft. \W]>.

777, Airirminp (18!.(i) 21 C. C. A. f.20,

41 U. S. App. 567, 75 Fed. 80-2. A wrv
ant is not bound to inquire what rp;;u-

Intions have been made to secure his

snfetv. ili»sotiri, K. d T. R. Co. v.

Hanniq (1897) 91 Tex. 347, 43 S. W.
508, Riversing (1897; Te.\. Civ. App.)
41 S. \V. 196; International d Q. A'. R.

Co. y. Hall (1892) 1 Tex. Civ. App. 221,

21 S. W. 1024. A baggape master is not

presumed to know whether or not the

rules and schedule provided for the run

ning of his employer's trains were de-

fective and ambiguous. Ceurgia R. d
Bkg. Co. V. Rhodes (1876) 56 Ga. 015.

A servant is not bound to examine
into the safety of the method adopliil

for taking down a building. Farvii v.

Sellers (1887) 39 La. Ann. 1011, 3 So.

363.

(gg) Contagious diseaaes.— Negli

gence is inferable where an employer al-

lows bil employee to work in ii room
where one of the household is sick with

typhoid fever, and neglects to inform

her what the malady is. Kliegel v. Ait-

ken (1896) 94 Wis. 432, 35 L. K. A. 249,

69 N. W. 67.

(hh) Illegality of act tchich serrant

i$ required to do.—The danger of being

arretted for obeying orders which put

the servant in the position if violating

an injunction not actually known to him

is one with regard to which he has a

right to expect to tw warned. Giiirneit

V. St. Paul, If. d \t. K. Co. (1890) 43

Minn. 496. 46 N. \V. 78. The court re-

marked that the linliility of tin- piiii-

oipal does nut, in uueh a cu-te, dc{)end

upon the ultimate d( term iiiat ion o
question whether an alli'^eil tre-p.i

or upon the servant is or is not !•

justitlabi". or whether the i--\iain

the injunction is le^'al and pio|M'i'

(ii) Daiii/rr frtnn iiita of iinlrm

strangers.—A master is ni'j:li^;riit

fails to warn a worUiiiaii I'lnploM

erect a fence, as to the risk of

shot by a person who is in advii-i-

session. Baxtir v. Ituherts ( 187'2

Cal. 188. 13 Am. Rep. 100.
' Mnstern and senants are not c'l

chargeable with knowledge miTcIy
the reason that both have equal o

tunities for acquiring knowledge.
Icm Stone d Lime Co. v. Tepps (

1

10 Ind. App. 516, 38 N. E. 229.

.\ lireinan is not cliargeahle

know ledge of a defective rail joint i

ly because he had ample opportuni
e.\ainine it. Dale v. SI. Louis, K.
X. ft. Co. (1870) 63 Mo. 455. Tl

brakcman had opporttinities to leiir

coiMlition of a track cannot be iiii'

from the fact that he had been wdi

upon it for a vear or more. T' .i

P. ft. Co. V. ^tagrill ( 18!tT ) 15 T.\
App. 35.'). 40 S. W. 188 ( rotten tie;

loose spikes).

A brakcman is not charged wit!

duty of examining cars to di-

latent difeets, merely because his o

tunities for discovering such difect

ecpial to those of the coni|iany an
superiors. Pillsbiirgli. C. C. & Si.

Co. V. Woodiiaid (1894) 9 Ind.

1(19, 31! N. K. 442 (drawbar). Ai
ployee has the right to assuncc. ii

absence of knowledge to the eon!

that the handle for working a h;in<

is reasonably safe, and he does n<

Hume the risk arising from ntik

latent defects, or defects not olivm

him «hile using ordinary cari' :ii!.

servation. Hanks v. Wnhnsh \\

'

Ii. Co. (1890) 40 Mo. App. '.")S.

fendant's contention was that |il:i

ha<l opportUTiities of knowir}}; tlic i

ficieni-y of the handle, anil wn^, i

the evidence, fruilty of contrihnlin
ligpnce in failing to obsrrve its n

condition. I'he fact that a s, i

had an u|'1hii I unity to inspect the

of a bucket for »ouie time befoi
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iiiil)M--il'lo iiiuliT tJiP circiiiii-iiini'i':-.- Kxr'.i iMo i:;ii' Timer in;i,v, ol

colli-:*', be iiitcni il nil ihii yruuuti, alilioniili ilio liolW-t is ono ot wbicii

.aiiscil an accident does not show that

111' U cliiirp'utilf with notice of the oon-

lition of the latch. Thi- court said:

It was tlic uM'iMc-tioii.d diilv of the

.l.liiidai t 'o fiiriii>li iil.iiiiiill' a sate

l.iiikct. and he had a ri;.'ht to a^-iiine

ihal it had performed that cliny. and

la- not IxiMiid to make a per-imal in-

-|i.-.lion of tlie •^anie hifore u-iii;? it.

If tl-,1- -luaiit must, at his

. ril. examine for him-elf. wl>at be-

,'. lines of the |iiim.iiy dillv of thi> master

;,. s,,. lliat saf" ami soil ildi- machinery

,i„| iiii|de Ills ave fiuiii-hed his em-

,, I, .%•((••'" I'liiii^iiliniiiii C'inl Co. V.

',//,, (ISIl.-.l l.-.il 111. Kl. 40 \. E. 038.

riic fact th.it a seaman injured while

. i.rratinc a defeclive stiain wineli used

;.i shifliiin the carv'o hid an oppi.rlunity

iMf sii-iiifi the HiiM-li hefcire the ship

-lihc! does not cnate a conc!ii-i\e pre

Miniption that he saiUd with kmnvledpc

..f its condition, riiti iilif v. .l'/'/i N. .*>'.

(„. ilKllOi .->S i:iin. !lii, U N. Y. Siipp.

II >(. .\n cmplnvce who ha* no knowled^'e

vhich would sie,'u'est his lookiiiR (or

.linyirous proiicliiins from a car over

ni (illi.rwise safe walk on the employ-

.r's premises is not m^rlif-'int in goin};

ihereoM wiltiout lookiii;;. .S'lifem .S'/on-

,( l.imr Co. V. drilliii I IHOt) l.'fO Ind.

141. :18 N. 1".. 411 (servant had previ-

iMisiv worked hehiw the walk, in a posi-

li. Ill" from which the projietions were

licit visihlel

.

Kvidence that a stevedore injured hy

i.illinedown an open halcliway had pre

\ioiisly woiked upon the vi>s-el. and h.id

h.id an opportunity to learn the position

of the hatchway and that it wa.-» open on

-nch occasions'as that on which he was

injured, is not conclusive of knowledfre

"11 his part that the hatchway was open.

Ijiit is to be considerti*. by the jury in

ciiinection with the other evidence.

S,ntth V. (h'liil, ,it;l rf O. «. S. Co.

. ISii:)) !)9 Cal. 4r.J. .14 Pac. S4.

The servant is mit, as matter of law.

.h.irceahle with kii.nv h-.l;.'e of a defect,

VI lure the evidiini' lends to show that it

AMs one which vmhiM m.t he discovered

-imply by usiii}.' it. hut that it was dis

nmialile only I'V an eMimination made
liV a comiM-ieiil p<r-on. Vic/m/'/.v v

r,„.(n/ riiilr f;/.i,vs Co. (1S!)4) 12(1 Mo
:>-t. 27 S. W. .5111. 28 .'^. W. !»01.

.\ii cniplovee in a mine is m>l chaiL'e

: Ide. after only luiiity day-' .<oik. uilh

knowledge of a delect in a liiii.-l iiii: mpi .

whicn could not have been discovcrfd by
iiidiiiarv oli-'rvatinn. I'crry v. Rickelta

(ls;oi ':•:• ill. ;i:i4.

In /.i-iiiMi//.-, N. A. rf C. R. Co. .
Ilot'ril (ISiMil 147 Ind. 2«f.. 4.5 N. E.
.'>H4. it was contended on <lemiirrer that,

hieaiise it was alle;.'ed that the difect in

a eiiepliii'.' was 'patent and oiien to the

iiispiction of the chfciul nt if an exam-
iiialimi lif the sum' had beiii made." it

then-fore folhiv.i-d that the defiet was
one whuli «as iili\iiiii.s "to ordin-iry

careful oli-irvation " and conscipiently

one which the r^rvant should have seen

and avoided; hut the court said: "The
words imd. and their coiitiAt. plainly

in.lii'ate that the defi ,1 was niic which
((iiild have been easily discov.red on a

caieful -vaiiiiiial ion by app. •Hani's in-

spectiiis. Thire ii9 nothing; in the com
[daint to siinw that appellee had any-

tliinj; to do with the coupling link. Had
he coupled the c.-irs between which the

link was used, and thus handled the de

fective appliance, and so had opportu

nity t" observe it, there mij;ht tM> some
propriety in holding him accountable (or

n knowledu'e of its cumlition. .

The def.it waa one that might readily

have been discovered liV pruper iiispie

tion. but this the employer, and not the

employee, was bound to make."
An instruction announcing the nnke^t

proposition that mere means of knowl-

edfje are eipiivalent to actii.il knowledfte

is erioneoiis. \orfoll- d \V. R. Co. v.

Vi/mi.i»i/ (isnj) 88 Va. 54ii, 14 S. K.

Iliit

.

It is error to charge that, If the serv-

ant liad the oppiirt unity to observe the

dejiree of ilaiiL'er. he e.innot recover. Ft.

Worlh d I). C. It. f'.< v. Wi/von (I**!*.'!)

.1 Tev. ( iv. App. ,587, 24 S. \V. tV8«

(This decision was reviTsed in 8."i Tex.

.51t>, but merely on a point of practice.)

It is error to instruct a jury that if

I hey liiiil from the evidence that plain

lilT. at the time of and before his in|iiry,

kiiiu that the roof of an entry was un-

safe, or had the -aeans ami opportunity

to a.certain its defective condilion. and
did not avail himself of siii'h opportu
iiiu. or lis,- the means at hand, he was
•jiii!'\ of le-jliu'eiice. W'rll^tiDi Coal Cn.

V .s,,ii/;i 1 1(1(11 1 r,.% Ohio St. 70. a^ l. r.
.\. '.Ml, 111 \. I-;, irt.

-"It is not evpeeled that the servant

\ill nial.e elo.e semiiiiy into all tliede-

I. Ills III the iii-,iiuinentalilie» with which

•rl

III

Hi
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the servant would otherwise have been bound to make an exa

tion.*

he dpal*. His employment forbids that

he Hhuiild thus upend hia time. If tha

riilf Aore otlirrwise, the management of

n iirv.xt rrtiiway sysitem would be need-

lessly hIow.'' Johimton v. Orrgon Short

Line H. t'u. (1892) 23 Or. 04, 31 Pac
2H3.

.\ liriikoman is not eharpenble with

rontrilv.itnry nrjrliitfcnpe in pouplinjf de-

fcrlivc <-;irn, where the defects are of

«uoh a I'liaiactiT a'* to appear only on

in»pipU(iii. and wIhtc in the htirrj' in-

eiili'iit to his work, he cannot discover

mioh defect *, and he i» not warned there-

of. Climnprake A '». R. Co. v. La»h

{ 181)0 ; Vtt. ) 24 S. E. 385 ; S. P. tovwiHe
d A. K. Co. V. FoUy (1893) 94 Ky.

220. 21 S. W. 8()(; (brnkeman unexpect-

e<ily called upon at midnight to malw a

cou*pliiiK of cars in a train recmtly

niaile up.)

A brakeman, being obliged to act with

proMiplitude in coupling curs, haa a

right to aiwume without inspection that

the ooiiplinp.1 are in a proper state of

repair. King v. Ohio A M. R. Co.

1IS82) 11 IJisa. 362. 14 Fed. 277, per

(;re»hain, .1. A tervant who ha» to se-

lect a block for checking the speed of

car«. from among a number which an- no

Koih'd that it is practically impossible

to ilistinguixh the sound from the un-

noiind. without a more careful examina-

tion than his work permits him to make,

<l.>cs not assume the risk of selecting a

wornout block. Lehigh Valley Coal Co.

V. H.icrrA- ( 1898) 28 C. C. A. 840, 55 U.

K. A pp. 437. 84 Fed. 866.

A servant ia not chargeable with

knowliHlge of a knot in a plank forming

part of a platform on which he was
about to work, when he had no oppor-

tunitv of inspecting it, and it is quite

doii)>lful whether he could have disoov-

ered it even if he had made such an ex-

amination, since there was a covering of

paint on the upper surface, and it was

lillicult, as the plank was placed, to in-

spwt its under side. Bfn^ing v. Stein

I/.I.V d ffonn (1886) 101 N. Y. 547, 5 N.

E. 449.

An operator of a "former" machine in

an oil mill, who is compelled to work
with such great rapidity that he cannot

eirefiilly examine all bnirs furni»he<l him
and plaoeil by other employees on top

of the machine, and which (or his safety

should be fre« from holes, has the right

to assume without examination that the

l>ags furnished him are free from holes.

Cartrr . 0/iier OiJ Co. (1892) 3

604, 15 S. E. 028.

A workman in a dangerous p
upon a railroad bridge, and hiir

his work, is not guilty of negli;:

failing to inspect a maul handed
by a foreman under whotn he
ploved, Chieiigo, K. d W. U.

Ble'iina (1891) 46 Kan. 370, 2

087.

Compare also the following

(Ireat \orthein R. Co. v. \tcl.(

(189,')) 17 ('. C. A. 3.W. 44 I'. .*

189, 70 Fed, 609 (no opportunity
amine skids used for lojiding rail

flat cars) -, Louisville, .V. .t. <f ('.

V. Houell (1896) 147 Ind. 206, 4i

584 (defective coupling link can
jury to brakeman ) ; HIruart v

guiion (1898) 34 .\pp. Div. 515, S

Supp. 615 (servant had no reason

portunity to observe that the u
of a HcalToId were not properly br

Chirigo d A. R. Co. v. Scanlan
170 III. 100. 48 N. E. 820, Af
(lH9(i) tt7 Ml. App. 021 (brick

not chargeable with knowledge
defective construction of a scat

prep.ired for his use, where he
from another portion of the build

rectly to the scaffolding without
portunity to inspect it) ; BoWi
Xt. Louis, K. d S. W. R. Co. ( 18

Iowa, 45, 33 N. W. 356 (failure

amine pile of lumber which fell or

tiff, not negligence, as matter o

where his view of it was obstnii

another pile; Chicago K. d U'.

V. Blerins (1891) 46 Kan. .170, i

087 (sen-ant received from his f(

a defective tool when he was hur
his work and in a specially dar

position which limitea the opport

for making an examination) : /

V. Williams (1896) 114 Cal. 1

I'ac. 1041 ( servant had no oppm
to examine hoisting maehinery
going to work in a trench).

In one case the doctrine that

ant may a.ssume that adequate pr

has been made for his safety tiii

declared to apply with p»p<'ei:il

where the perfonnance of his dm
quires constancy of attention ti

matters. Chiraqn d E. I. R.

nines (1890) 132 III. 161, 23 N. I

Obviously, a similar reason nn

even if it is not, assigned in m
the railway cases cited in f 411.

'In an Illinois case (s«e S '*!'*
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, 413] niPUTED KXOWLEIX^E OF RISK. H.ift

413. limit! of the Mrvant'i exemption from the duty of iuipection

;

generally.— The scope and effect of tlie doctrine discusstxl in the pre

ceding sections must bo considered witJi due reference to the exist-

fiiee of the servant's general obligation to exercise ordinury care,

lie is manifestly not wnrrantod in assuming that he is not exposed

to any abnormal dangcTS, where he has actual knowledge that otu?

of the master's duties has not been performed ;' nor where he iins

i)«n expressly warned to examine the appliance in question.' He

will not be heard to say that his ignorance of a danger was excusable

if it could have been discovered by a reasonable use of his facul-

ties of observation.*

iufra), the fact that his diitleu require

prompt action ia mentioned as one of

the reasons why a yard hand i* not

Itound to examine brakes before using

tlitm. Chicago <t E. I. ft. Co. v. Kneir

m (1894) 152 III. 458, .«» \. E. .)24.

' In cases where the doctrine is eniinci-

atwl, this necessary qualillcatioii is fre-

ijiicntly reco(.'nize<l l\v the introduction

of clauses of a re-striotive tenor. See,

for example. Illinois ('. ft. Co. v. Siiinlris

ilS07) Hiti HI. 270. 46 X. K. 7!t!i; l.oii-

,>iullr rf .V. ft. Co. V. Oir I IS'IO) 01 .\l,a.

.'>4S. 8 So. 3(10; foriliivr v. ) iiihuKiiiiih

ilS!>->) 1 Tex. Civ. App. JiMt, 21 S. \V.

421; Chicdfjo rf E. I. ft. Co. v. llimii

ils!)0) 132 111. 161, 23 X. E. 1021.

In Eoftt SI. I.ntfif* Ctmntrtinil ft. Co.

V. Slianiion (1S!»3) .52 III. App. 120. an
in-itruction was eondenined liv wliieli the

jury was told that the servant was not

ri-i|"nired in the first instance to know
that tracks were properly construetiHl.

hilt had a rijrht to rely on the iiiiplieil

imdertakingof the company to make and

keep them safe. "Given actual kiiowl

.d^e,'' said the court, "there remains no

room for presumptions."
".sVnior V. Ward (18.-.9) 1 EI. & El.

:N.). 28 L. J. Q. B. N. S. 1.39, 5 lur. N.

S. 172, 7 Week. Rep. 261 (lioi^liiii;

ta<kle of mine). See SS 363. 3(14, iiiili-.

'••.\ man cannot decline to see, ami

tlun hoM the master liable, exeiisin); lii-

".iti ne;;li'.;ence by wiyin^r that he was

iMi'iir no primary oblifjation to inve.<li

tMic." Illinois C. R. Co. v. Sumhr.-,

MS!I4) .-iS 111. App. 117. "It is his \i.

•
. tlie servant'*] duty to use ordinary

i;iic' in informing him.self of the ilaiiL'cis

ii'l responsihiliiies nttendin;.' his iin

|'l'-> inent. and to take the s;iiiif ili-^-n-c

"I 'ire in avoiding accident and iiijiii.v.

He may not i-losi- liis f\i< In

-Molls defects or weakn<-^-e» in ma

chinery or appliances, occasioned by use,

of which, considering his employment, he

might reasonably take notice, and he

may not forget or omit precaiitiona

which, umler th» circumstances, as a rea-

sonnlib- and prudent man, he ought con-

tinually to exercise." H'W/s V. Coe

(188(1) 9 Colo. l.-.<l, 165, 11 I'nc. .'jO.

"While the employee may repose conli-

dence in the pnicjiiit and cautious ad-

herence to duty by the employer, yet he

may not rejHisc that bliial < oiili.leniv in

the" perl'oriiiance of the emplovcr's duty

whicli fails to ohsi-rve the pati-nt defect.*

which an ordinary observation of the

employee's duty would readily disclose.
"

A'l aiivi iV/r rf f. II. ft. Co. V. Itutl { IsyS)

134 1ml. 1.56. 33 X. E. 3.-)5.

"The servant is culpable if he fail to

discover such a defect as would have

been apparent, without a thorough ex-

amiiMtion. if he had used ordiniiry dili-

gence to discover it." Chfuson v. John
I,. U<,i,.i- l.uwhrr Co. (1896) 118 X. C.

.-)!i. 2.i S. M. !t25.

.\ servant cannot be "permitted to

rely Idimllv on the presumption" that

the iiia-ter has provided a safe working
place, "to the utter disregard of the

pl.iin and palpable evidence of his own
s.-n-cs." l/i/M<-n I'lilp Co. V. J<ines

(Is'.Mi 11 Irrfi. App. 110. 38 N. E. ,'>47.

Ill one ca-e it was remarkisl, ar-

,}„, tflii. that the servant is n"l liound

to exercise care" to know defec-ts, un-

less it i- in the line of his duty. Taiihr,

II. ,1 //. ft. Co. v. Tat/lor (1890) 79 Tex.

|o|. 14 S. W. 018. This statement is

plainly erroiieoiiM. if taken literally.

Hut I lie conlcx' shows that nolhini.'

iiioie is meant tlinn that no duty of

aeli\e iii«p<'<tiiin lies im the se^^•ant.

.\!i cNpcricnced laborer when going to

woiU ill a ticiieli is iK.iiiid to exerei-e a

re- i-c'ii.il'le lUizv )f vigil.ince in rcgai'l

lu the .s.iiely of the place of woiU

m a^am
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The limiting ojKTation of tliis pririciiilo is ofton recnpnizcd

ii^p of phra.-f'ol'.^ry whii-li is eillicr actiiiilly or by inipliciitio

<lUiilifvinjj signiliciiiicc, in couiicctinn willi tlio stntriiK'nts in

tJie sonant's exi'nij)tion from tlic iil)ii;:atiii:i t>> ins-ppct tlio p
a-ssortod. Thus, we tind it laid down tliat a s<'rvant is not, re

to use dilij^cnce to discover defects', and is cliarpoable with

thereof oidy when tlioy are so obvious tliat it iiiipurts ajrosis nf.jr]

to overlook them;* that he is not bound to use more than "or

care and wat/'lifulni'ss" in discoverinf^j drfecta in the plant:

he is only required to notice obvious defects anrl sneh as he

oj)portunity of iioticiiiir ;" that the law demands notliinir mor
tJiat he shall koi-|i his eves o\)vn to what is passiiiij In'fore hir

avail hiiMSC'lf of such information as he may ix-ceive wiiii res|

such coiitlitions as may expose him to danfrer;* tiiat he is not

to search for latent, concealed, or hidden defects or sources c

^er;"* lliat he is not chari-eable with knowledi^i' of concealed i

not discoverable by "ordinary observation."* In otlu'r case

declared that a servant has a rip;ht to rely upon the safe eoi

of the plant unless liie daiiirer is one of which he must be pn

to be aware ;'^' or unless the defects are so plarinjj as to l)e n

the obsen'ation of pnident men;" or where the defect can

readily detected;'- or the danp'r is not patent;" or not obv

Bnrlohinro v. ilcKniijht (1!M)1) 178 ' ynrlhrrn P. R. Co. v. Trrtrr
Mas*. 242, 50 N. E. Rdi. II C. ('. A. X.12, 27 V. S. .\|i|..

Tlie i^jnorance of a section liiind of the Kwl. 527; Corru v. flniinihil ii

condition of roiijrh f.'ioiin<l over wliicli l{. Co. (!SS.->} 80 Mo. tiH.'i: /V

he is holpinf; to carry a lifavily lailon lliiiiiiilnil d SI. J. It. Co. ( 187!))

hand car does not rcliivo liiin fitmi ex- tid, .')(! .\ni. Hop. 454; Fliuid v.

crci-iiig due care in olwrviii^ where he V. Tilr<i. Co. (1S91) .19 N. Y. S.

is ^'"iiig, and Innking out for snaps. 15 N. V. Siipp. 400; Lronnrd v.

Ti-rni V. I.ouisiilh-. X. .1. rf C. R. Co. (1898) 174 III. 5.12. 51 N. E. i

( isiiii) 15 Ind. App. 1.">.t, 4.1 N. E. 273, firminj,' (1S07) 75 III. App. 145
l!eli.:iiins Denied (18Uti) 15 Ind. App. Couutii Coal Co. v. Barth ( isn2
i.-,r>. 44 X. E. 59. App. 159. 31 X. E. 585. See als

In one case the law was said to be P. ff. Co. v. O'ltrirn (189(1) l(i

that, if the servant knew, or by the 451, 40 L. ed. 7ti(i, Hi Sup. Ct. II

e.vereise of rea.soiiahle care and diligence where it was laid down that the
could have known, the reputation of • is entitled to presume that the
neylij.'ent ro-ervant. ''he was cliarijealde has done his duty with re>|«"<'l

with notiee of wliMtever that reputation ing proper impiiry for latent d

was." Wislitn Sliiiir Co. v. W'hnlcn 'Jnrvin v. S'orlhrrn .Wir Yn
(|S9t) 151 111. 47_'. .m X. E. 211. hlf Co. (1900) 55 App. Div. 27;

'(iilr.in, V. /rrrvtit (1900) 128 Cal. V. Snpp. 78.

187, 00 I'ac. 087. " Srilirk v. J. Lnntjfton rf Co.
' I'ritn^nlifinia Co. T. Mrrormnrk .17 N. Y. S. R. 51 1. 13 N. Y. Sn|

(1892) i:U In.l. 2:(0, .10 \. K. 27. " lioullnnu v. linodxcin (18>
' l.ltll,' K'lrh- ii M. It. Co. V. .lf(,s. /. 1/ Ind. 280. 9 X. E. .102.

(189.11 Ii C. C. A. 225, 12 U. S. App. " \u>^hi, v. \iii'l>iig (1891) 88

5U. ."iit K.d. 10119. 13 S. E. 9.-,.-).

'I iiili'l .^hilrx l!<,lli,in Slijcl: Co. v. ^' Hilininl lliiim l.umhrr Co.

W Mil- (issii) lli; HI. 11)0, 5 N. E. 92. (18!t8) 172 III. 315, 50 N. E. 1
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opnizorl l)v tlip

iplifiUioii of a

Wilts in wliich

ct tliP plant, i.i
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9 N. Y. S. n. ii:4

"oiiard V. A'in'I'H,

il N. E, t'.hv .\i

App. 14.5 :
/''if('

rth (isn2) i) M
S«'i.* also Tttto''

(180(1) I til I', S

>!iip. Ct. Itrp. til«

1 that till- Mrv,ini

' tliiit tlif riui-i'f

h ri'>|Mft til ni.ik

r latent d.i. vt.

I \'rir Y'irl.- l/ii'
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N. Y. Siipp. <".«

u-tti (IHMii ln>
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'iidrr Co. V f.!'/"'

iO N, E. 2.*.-.. At

I 41S] iMi'lTi.D knu\vi,i.ik:i-: lU' i;i>k. IICI

or wlioro tl.oro is no sndi obvious ami pMlpahk" .icf<rt as to attract

his attention.'^

In several cases the character of the in?pc<tion wlii.li tlio son-

ant is not bound to make is particularizo.l l>.v tlif ailMiiimi ol tli''

,"pithet "critical.""' Snch an opitiiot ol.vi-.nMv UnyWr* a staiul-

point similar to that which is iiulicat^'d hy tlic vini.ii.- tonus of e\

pres^sion collected aljove.

The correct iH-sis or incorrect iiosa of an in-lruction will fre.pient.ly

depend upon whether the jury wt-rc or were ii^t inloiiuod in a]>-

propriate tonus that tJic servant's ri^iht to rely upon tho ^aU- con-

dition of the plant is not an ahs.diiU' one.''

Such e.\aiiiinati<«n of an appliaiic<' as is iicc -ary to mali!*- a scrv

firminff (IROHi tis III. .\pp. r,i:\: !/«

D'liKild V. Vlnrmin, SI. I'. .1/. i( (». II. T.i.

(ISSO) 41 .Minn. 4.W. 43 N. W. ;tH(t.

"Tlip cniplovii- is not ii'ciiiiri-il to Icmk

(or dpfcct^.'liMt siiili as are patent, or

knnwn to him." \ortun v. houisiillr

i S. R. Co. ( IS!!.-,) 10 Ky. L. Hop. Htt>.

30 S. VV. 5!in.

"Detlin V, \\ abash, 8t. L. i P. R
Co. (1885) 87 Mo. 549.

''UcUan V. SIniulard OH Co. (IHIi:!)

50 N. V. S. R. fiiii, 21 N. V. ^upp- h74 ;

Bntlimorf i O. S. W. R. Co. v. .Amos

(1808) 20 Ind. App. 378, 40 N'. K. 8.'.4.

"Cincinnali, II. d O. R Co. v. Mr
VMen (1881») 117 Ind. 4:ii), 20 N. E.

287; Consolidated Coal Co. v. fln/cc

(189.1) 47 111. App. 444: Ross v. ithan-

ley (1900) 185 111. .100. 56 N. E. 11".-.:

Chi(V>io. R. I. i P. «. Co. V. rUrrhind

(19(10) 92 111. App. 308: Alah,ist>r Co.

V, Loneigan (1900) 90 111. App. V,.!;

Frye v. Bath Gas «f Electric Co. (IHOO)

94 Me. 17, 46 Atl. 804.
" There is no error or iinfairnes.* in an

instruction in which the court tells the

jury that a yard mvitehnian wlm is

about to couple two cars has a riirht tx)

assume that they are properly loM.led

and to act on that asHuniptioii, where it

is added that if. by the e'ver< i'^e of

proper dilicence. he mit;ht have .li-eov-

ered the dangeroiis manner in uliieh

they were loaded, in time to avoiil in

jury, he cannot recover, \oillniii I'.

R. Co. V. Everttt (1894) I,V' I'. S, 107,

S8 U ed. 373, 14 Sup. Ct, Rep. 474.

An instruction that one employed in

a mine waa not required or expeete.l in

(foinc up and down the ladder, with a

candle, to his work, to investipite and
rtiwover its condition as to saiely or

otherwise, is not (jroiind for reMT-il.

whore qualified by a ataU-mcnt that the

employee w;is Im-iiiiI to ii«e his ( \ i ,. oi.|

to take re,i-ipii.ilile c:oe to avoiil known
(lan;.'irs and tlio-e wM.li eoiiM Ke seeii

liv till' M^' of iM'linary eire. /,'-' v.

\l,„iiiiii sUkt Mm. Cu'. (ISttS) 17 llah,

»s',i. .)) I'ac. 7,jO. .\ jury is proniily

rli,o:;e(l that a servant h:is a ri;.'lit to

pre-iime tliat an apiilianee i« siife for

use, while the rl. f.'l is not patent, and

he has ii~ed due diliu'iiiee to di-i 'Vir ile-

tects (l/iusoioi, A. rf T. /.'. Co. V.

Croial'r [lS!i!l; Te\. Civ. App] 5,'> S

W. 3S0) ; and that a servant h:\* a ri.'ht

to assume, without looking' fer l.ilent

defects, that the master has done lii>

duty in providing safe iiwtnitnentali

ties', unless he lui^ or can olitaiii kiowl

edfTP to the contrary by rea^onalile i>li

servation (Siimimt Coal Co. v. Shun

[IHOtil Hi Ind. App. 9. 44 N. K liTlii.

in any case where the defi rt was a vi,*i

hie otu- wliieh liii-ht p""il.ly have been

di?.eovereil by a per-on in tlie servant's

position, if he had been ordinarily ol>

servant, it is en or to i'li.n:;e the jury,

without qualiliealiiiM. that the scTvant

had the riu'ht to pre.sunie that the appli

anee in ipie-tion u.is in t-'ood eondilion.

and that he was not reipiire.l to inspect

the s:iine for ililieH. I whin' V, Fil

llrl/./f ( IS'.!;-,) (ill Alk. 4:'.s. .Ill S. W. 7,-is,

seeond appeal ( I.SHS i ti.'V Ark. OS, 44 .><.

\V. 10:il I pilot of engine was hiinf; so

hi:.'h tint it failed to throw a horse

from the traek. and a deiinlment was

the result ) : 7'<,;.i.v t/..rie(i» A'. Co. v.

Aim.'; (ISilll) 14 Te\. Civ. App. 200. 37

S. \V. ,!4 Mink bent and piiee broken

out of drawhead). .\ rliar.;e is erroiie

ons which will probably le.id the jurj- to

suppose that a servant is not bound to

notice the condition of the appliances

u,»'d l.v him. tlVH.s- V. Voe (IH-Sli) 9

Colo. lUj, 11 I'ac. 50.
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ant to undoTfttand the dangers ineidnit to it** uso undsr norm
ditioiKs is |M'rliuj)s always oLligaf'>ry,

—

at Iiiisi in tlu- »•«?*»* of ui

413a. Duty of inspection; when predicable from circnmitan

dicative of danger.—A aituation in wiiicli tlio dtictrine which i

tlie servant fnnii tlic duty of insjMi-tion iiv(iueiitly coinos im

fiii't with, ami pivc..* way to, tiie paramount prineijilo that in

(.xcrcisc proper care, is indicated hy tliose cases in whicli it

down tiial. ho is «'ntitk'd to a.ssunio tlio oxisUnco of safety

absenco of anytliinf^ to o.Ncite sin^ual apprehension of danfji

wiiere the ai)peuranco of the appliance was not such as to a

his duubtH and make him hositat« in tlio discharge of his duty

fuse to undertake it;^ or unless he had knowledge whicli shoul

warned him that it was unsafe to act on such an assumptioi!

An unqualifl«d rhnrKe to the efTpct

tl>;it a Krvant niny UHMiime that a tele

plionc poll' wliicli 111- is* rpi|iiiri'<l to climb
la safr iiixl Hiiitalil)' ii» erriiiicoiiH. Cum-
herlaiid T-Uiih. Co. v. Loomis (188!!) 87
Tenn. 504, 11 8. W. 3M. It ia error to

instnirt tlic jury that if the defendant's
contrart olilimnl him to insp<H:t the place
of work, tlicii it was no part of plain-
lilV's employment to look after its

Hufefy. and, if he \\n* injured by reason
of defendant's omission to inapeet it.

there should be a fimlin;; in bin fuvor.
Brrcl.rnritliif rf P. Sifiidicnle v. ituriihi/

(1807) 15 Ky. L. Rep. 1)15, 38 S. \V.

700.

In ^Vay v. lllhioi/i C. It. Co. (187.J)

40 Iowa. a4l. it was held error to refuse
to eive an instruction that the servant
could not ri'oover if he had jione on
working when he had knowle<lf;e, or
ini(;ht "by the exercise of due care"' have
luid suoh knowliMlj;e. This nilinj; cer-

tainly seems diflicult to reconcile with
several of tliost- co'Klenined in 8 410a,
iinpru. But the court wa.s able to dis-

liuffui.sh the instruction under review
from that which was refused in Mul-
•Uiirnry v. tlliiioin C. R. Co. (1S7:J) 30
Inrttt, 470 (see wction Just mentioned),
upon the following groiinds: "A brake-
Mi:in, nHhoui.'h he may have the nieani*

and opportunity of doinp so, is not re-

ipiired to go around and under the
trucks, with lantern and hammer, for

the purpose of ascertaininp whet hi r

tlierc lie any Haw or crack in a wheel
or axle. The company emploVM parties
to perform this duty. a*id the lir:iki'iiian

has the rifrlit to suppose that tliiv will

pi rforni it properly, and he is jiistiiicil

in leaving the iMTfiiriiiance of it to them.
At the siime time he must make a rea-

sonable use of his senses, and if ;

i'> apparent and patent, and won
heen discovereil by the exercis<>

Munalile and ordinary care in viev

position which the brakeman o
the law conclusively presumes
possesses the knowled(|e which
able attention would furnish. Ar
rule would be opposed to, nithi

promotive of, the interests of hu
as it would encourajte the pio«
attention, and would reward it tl

est when it produced the prof
ignoranee."

" .\ servant engaged in the fir.

to feed a machine, and incident
clean it up, is bound to examine
a view to ascertain the charact
which render this operation dai
Sluhhs V. Atlanta Cotton-Srcd O
{
IHii.T I i)2 Ga. 495, 17 S. E. 740

a ser\ nt who is sent to do a
|

work with a nuichine with whir
not familiar is bound to make
as to the proper method of operi

was laid down in Millar v Madi
Co. (I Hit.-.) 1.10 Mo, .-.'7, :\i S. 1

* Johnston V. Oi'gon f^liurt I

Co. {]><<.)•>) 2:J Or. H4, ;li l>ac. -"

' tl'iixlman v. Richmond d D.
(ISsti) 81 Va. .'570.

'.Iamm v. Kmmrt Min. Co. d'
Mich. .33.-), 21 \. W. .3(11. An i

(ion to the elfict that, "while the

is not to be held liable for daii};'

defects of which the servant is fi

formed, yet the seivant in nulli

to rely upon the muster's pi'rfc

of his duty to furnish safe appli;'

misleailiiii;. iis it amounts to a sl.i

tliat the loruersc of 'his propi>«i

true; that is to say. that the m.

llalile even tlii.u^'li the servant in^
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er noriri;il ic;,

llJ»»> (»f Uililii.-.'

'cnmitances in-

wliic'li itIi,\,,-

OlnOS illtn inl,

^ that lir liii--

•hicli it i- lai

;

tfllt'ctV ill tl.-

)f (lail;;ci';' nr

as to iiwiiki]

his (lufv Ml- IV

cii shoulil liav

luniption.-' !•

>», and if n clifw

, and woiilil li.itt:

f exerciw "f m
ire in view of tin-

nkeman (iccmi[.|...

)rpsunic9 tli.it hf

^ which riii-i'

mish. Any cih.r

1 to, nithrr tli,i:i

esta of hum miiy.

the pio-»> -' I'r

iward it tin' Mt'V

the pruf(iiiiiil'<

in the firhl plan

d incidpiil.ilh t^

I examine it v\it'

le charnptoii-ii.'-

'ation diin;;ir "11.

on-Bred OH M<li-

S. E. 74(1 Tlij-

to do a piire •'!

with whii'li hf I-

to mnkp iii'inirr

d of OpPMlillL' 1'

r V, i/orfii"!! I 111

7. ^i s. w. .-.:i

I Short /iiif fi.

II I'ilC. L"' i

!})id d D. /.'. Co

n. Co. (I--- 1'

ml. An iii-'n^'

'while till' 111 i-l'f

for diiiijiir' .111'!

rvant is fiiHy in

it i» atillim i/fil''

er'a pt'rfi'nii.iiio*

afe appliii' 1'. i»

t!» to n st.ii' im'i!

lis pro|ic>»ii;.in n

Hit thl' IIl.l-l'T I'

n'lvuiit 11111. luve

I413.J IMl'L'TKD KNOWLElXiK OK RISK. llflS

is woU settlpd that a .hity of inspo.tion or iiKiiiiry is pro^licaM*- wlun

.vor the rharacfrr of tho rnvin>iiiii«>n» would siit'irost to a man "f

avernpp pnu'onco that thorr is u pos..4il.ilit.v or a proliaMlit.v of U-

inp injured in a cortain way.* Sii.ii yM.s-il.ilit.y or prol.al.ility h

also frotiuontly a.«uiiic.l to havo Ufu sii>r;:<st*Hl with miHh i.'nt din

tinctno88 to show the servant that sf.mc fiirthor I'.xamination into

tho conditions was pnidont, wlicr.- he had olHor%v.l circiinistancts

or incident* which pointed to the (^xi=*ten<!e of tluit partictilar daiij,'»'r

to which his injury was trac«'Mi>le, and whi.h were ther.f..rc to be

hid «ieh information as would put a

rwiHonahly prudent man on his Ruard,

provided that information did not

uninunt to full Information, or. a« the

ireraffe juror would undemtand the lan-

niiiije, absolute certainty. Illinois C. R.

Co. . Konder* (1894) 68 111. App. 117.

* It it neirliKence not to take notice «o

M to obwne whether an event knowm

to be likely to ocoiir haa occurred. Barn-

ard . Sc'hrntft (1S97) 168 Mass. 211,

46 S. E. 021.
. , ,

Where a aervant has a general knowl-

(Kljre that an appliance i» in bad condi-

tion, his fnihire to examine it before

u»ini; it i» nr(?Ii(ience. The Truro (1887)

,11 Fed. 138.

A briikcmnn has no right to rely upon

the .4upjw.-ition that the track on a aid-

iiiR in fully ballasted, and step between

the cars in motion, without first exam-

inine the character of the roadlied.

ffnffon V. Tolrdo, A. A. <t V. M. If. Co.

ilK'13) 07 Mich. 2«.'>. .".« N. W. 612.

A servant i« not justified in awuminif

that a car furnished hi.'* employer by a

railroad company is in good reimir and

•upplled with proper lirakes. if he knows

that other cam «n furnished have, many
of them, been defective. Roildit v. Mis

«ouri /'. R. Co. (I8!>I) 104 Mo. 2.'»4, 12

!, R. A. 740. 15 K. W. 1112.

One of the dangers to be apprehended

hy a lirnkeman in the ordinary operation

of a rnilwnv ia the misfit of links and

I
ins, .ind the posaihility that an attempt

to cimple cara may tie un.succcjwful.

H.'tiop, a railroad brakeman who «f

tempts to couple a car without inspect

-

iiif ilie coupling pin and link to see if

ttif former is loose, when he has the

oppcrt unity to do so. i« guilty of run

'ritintorv negligence. Renninqrr v. Vci'

)...* r"rf II. R. R Co. (IROfi) 11 App
Dn .W.-i. 42 N. V. Siipp. 81.1.

Tlie foreman of a switch en^rine in a

ni'iniil yurd as'*miies the inereii^'d ri-k

in 1 '.ii|,liT.ir cars with ilririvlieinN of ilif-

fcri'iit iiiiikos, and miiM ii-^e all nocrs^ary

caution to axcertai.-i the kind of car* to

he coiipletl on each rn'oiKion. Ilrnry ».

«ori<f t\>*<^) .14 Ki'l. 101.

A Hwitehiiiar who. from his exfierience

in a yard, knows that any two cara

which "he mav h'We to oimple may have

draw bars of'difTerent heiolit*. i« hound

at his peril— at least where there is no

hurry—to evniiiine all the couplings he

has to handle, with a vii'W to ascertain-

ing their condition before he venture*

upon the couplim;. Tulnln. If. rf \\
.
R.

Vo. V Hlnrk (ISTS) 88 111, 112,

In Krlly V. .\hhnt (
188.". 1 ll.l Wis W7,

.53 Am. kep. 2<)2. 2:i N, \V, 8itn, the

coupling iron of a forei;;n car pa-i-nl

over those of a catioose to which the

plnintilT's intestate was coupling it. and

crushed him to denth. .\ deinurri'r to a

complaint alleging the want of adapta

tion of the car* to each other, and

the negligence of the defendant company

in allowing the foreign freight car to tie

brought on its track and reiniiring it to

he coupled, w.is sustained, the court say-

ing: "There ia no reason stated why the

intestate did not or could not have dis-

covered this apparent want of adapta-

tion of the coupling irons of the caboose

and car. It wis presumably in the day

time, as it is not state<l that it was in

the niL'ht. That th- coupling irona were

so widely mismatched would >-'"<m to

have been as observable and readily seen

as the entire absence of coupling irons,

one or both. It is not to be inferred

that tlii-i vas the only instance when the

ears of (tilTeretit roads, broiijfht together

to lie coupled, were so mismatched. It

iiiiL'ht nither be inferre<l that not un-

fre7piently they Kave coupling irona

liit'licr or I'lwer than each other, and

lliat there is no reasonable assurance

that they are always adapted to each

other in this resjset. This would seem

to inipos,' the duty upon the hraki-nian.

liefore goinir bet wen •4iich cars and the

ciiboose or cars of the roml on which he

i« employed, to couple them t<);,i;th r, to

1

1i1
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rf>jriirf|i(| n- .•nrrvitii; n .IctidI

<'.,iiipan ;< l.j;, |.is, an'c

•aiifi.iiifirjr or munitory 8ij,'i

ol.-.n. ,.„„, . ..-ly Btiil to u',' i.iorr t.l N. F. 742 A rnmi who hr
o..,....m ih.n If I,.. «:„ nttr.„|...nL' t.. -Mil t.. |-.,|,.n.i the .l„ti.^ „
.•<.ii|,l,. )!,.• riiH „f |„H ,.«n r-.hl »M..|, ,, .h.uy..,!)!.. witli ktinwl.-l,;,.
iin- ».|n|,l,.,| 1,, .i„l, ntl...f l.y .•..ri-inic tl, .. ., rn,„. ,i^.,| |„ |,„|,| |,„ IMmi or .-•I.-i,,,.,. i„ ..r.l.r ". ,.- ,.rl .i., In a nwiniriti- fniin.s «li.ii .

uIuIImt th.ir .oii(.|ii,:.'ii. .,,,>., ,mM m,-,-! .we, i, li„l>lr Ic unir out nii
•>r p,i„ ..:i,i, „i|„.r llin,. is n- .ill

M lll.lt ll.> CVi'll llMllii.l U, M-i r td.it
wiil.l I .| h.iM' «.n. if Ii. i, I.I l.„,kii|.

U>'iit if he (iiili to p\ntiiii' ' ji

llMl' itltiT\'llN fi.r the |ll|i|'M

l-'iMiii(f \t» (•iiiidi'ioti S, hills
I IMi.li 7 WhhIi. -Id.'l. :),-) I'nc.

I 111' I iipp hml nrr • Imtm ex
ill). .\ niiiKT «|[ I fiilis, lift

I '!• l« I'Miiiiini" tlic iiiof nf tlicilrjf
'111- he i» Hoikiiii:. arwl pliirt- nfcc-
••III to •ll|>|H)It it. i.H n>';;li;,'<.nt. r
r." ('ii„il„ ihiid rf /;. /,. f'u,i/ f

'lit I Hi !•;(. «;. 2:t Ati. jji. Th,.

in the
'I' tli.ii

•" V.

till-. rl.-:irly .i|'|i:'li l,t iliirri' ...

I'll'VllllllI! ..f ll.r ||||||; . II, .11

III-. llll.'Ill I'lll w.w 'III I llt-,1. Ill

'</<. ;../i /,• ,f V.'i-, r.i, ( msr.
•-•11, Hi fir. <>•,, 11,, ,1, ,, ,„„
I'hiif iriilly i'"iii|,.|,in< ,1 .i. nn,. uli'

"fur lii.v.ii'U lrL'iili/i:ij.' in.iii-l.i

A «.•! v.i'ii. p:ii-» of 'v! nil,:
N lo liiM.I!.. an.l r.Mi'.w .Ii-..l'|...i ,.,r->. n s,rMiiit eiij.M;-!.,) in ilrillin"
1;.^ 1... n..'lit to n«siiM',. lliit (1„ ,.'„|, I.|,.-li-H. to...(v.t.iinwh,.th..r'i
inu« „f ix ,.,ir lire p.-rfrrt. If I,,. .!,«•» not expl.,.'. | i„ :, li,,],. „lii,.li h,.know It* ptiHilili.m he m I m,I to «<. lo p|,..in „iit I, m 'li-mee
Mitiie II, Ml It ii,;,y |„. .Ii,,l,|,.,|. nnil iict Tiirnrr (lS!i>, s<i Va "ati 1ft
.i.'.'Hlir'jl.v \,,„.l,l V. n.l.>,..irr .f //. hi a ca.se « I .re a i.Hi'.e
I. -;.//(•.,. (ISIIO, I...-. N V. I.-,, •.>.-, X. v.. ,l,aken oir tli. |.,isU on «l,i

",',., .. , .

l.viiiK. by the jarring m.ivein.
Wli'Tc It »:w n pirl of the re'.'iilir

'

duties iif .\ «Milihiii;in tn Ikiii.||,. ,|. | , i

ive aii'l liiok'ii ear>, M'iich urn. laKin
fioii, Ir.ilni ai'il plai.i.l upon s|Mei.il •.jil..

II i.k- 11-..'! f,,r the piirpimv Ih" mere '•vaiiiliie.l the heann ov, rliea'l

I""'"*'"' • ' '"T on siirh tracki wa- L.^an to work. Hot il„. ,h.,.i
iiotire to him thnt it ua< prohaMy .le 'in another point. Iln.lhii, I,
fielive. wliih east upon him the ri-k in \ D'tiiir iX^HiS) ]o<i ]', .>|c,
haii'llinf! it. an.l Hie .Inly of examining; • W |„.re a .'erljiin kin.l' of'ro,
It for th" I'.iiti.'ii.ar .l.f.et. allhoii^'h fi. '(ii..nllv slippe.l past the on.
soii'i.l eai-. iMipr.'p.rly loa.le.l, were oe it is hein;.' iinile.l, a hrakeiiiat
ea^i."i.il!\ plH...,l on th.. sain.. tia.-ks. l„.en hancllin;; it is 'h

liy a steam hannii. i. iinl f.ll

nit who wan opi.ri'nL' llie h
•ui* ili'dared tl. I„. at :. i,t ,

for the jury whiilirr li.. -hoiil.

(isiMt) :n c. r. .\. .-iitr. >>,; Ke.i ti.-s

O. /?. r,,. V. //.„,i,vv,i, kn. Vilj-e of its def'siiv.'

Tli(i„ ii\ii)i V. Missnuii r If V
II IS not II. .'li^'..|i.,- f'.r a f.>r..|ii.in to ."iI Nfli. .ij;. 71 .v. \\\ ,;] t||,

oriliT an . iii|.l'.yre to p:.iiit a iiia.'liiiie.

VMlhoiit iiif.iiiiiiiiL' him tint otli'.rs an
also at wi.ik upon it. wh.'re Iiv tin

iiinviTy for the d«.iilli of an
''I l.y the collision of his ei

^t'.'k whiih ha.l slrave<l on to

>.i. that .ilh..r Hoikin'.n ar. i l- '•-'.•'I,

\\ illiiims \. Iltnstrr ( I s;io i .m ||| \|,|,

.'i"*!. One of tl.osi. «..rkin.ii ihhm" iti.<l

ly put in motion a e.ywhiM.1 ulii, ii plain
iilf was h.iii'lliiiir.

''''"'?'.
.';V'''r'~""'''''.'

'"'• '" '"''' '''"'-"'I' lli'o";:h a .|..f,etive'fenc,.. «h,.|
ileiie.. is th.it stiiek wer.. fr...pii

on stich (laik at or n.ar (h..

•nllision; that it was .I.|...,|i.nf

!<'' eoii-lant lookout f..r t

, ,,,,.,. "' '• !ie..o:iIiii;; to his rep.irts
A coal sh.iv..Ier familiar with th.. fact 'liirin..' lift.-.n monttw prior lo

hal tiil's u- I in hoistin- .....il f .a ,|,.i,t. stru.-I< stock ei"lit times
l.ar«.' ai.' li'M.- to he nnlaleh.. I ...i -trik Ih.iisi,,,, .1 T. (' II '('<>

i liiiio
ini; til.- I'lilkh.a.l. "h.re lln Inn.- a IIHI. 57 S W. 0I«*. \llirmin-' I 1

'""'; •'•'' i-iiMi.s |I„. li-k .'I ii-iie... ( iv. Api'.l -..a S. \V. Hill " \n
-ihh a till, while the hold is so full that in ehaij^e of a -aw which is in
li.. can, lot p.-t out of the way if a liii. .hop ha. k l.eneath plaiikinj. afl.
-"'.iil'l .lump if h" hi.i an op|...|. iinil v i- ;.„i|iv of e'.ntrihiit.ii v nr"l
••' .xaiiiine the tiihs l...f„re ii-in- th..,.' la. ,|..,.s'„.,t I.M.k to see «li..tliT.i
/»../«.i V. Atumlcr (1897) 107 Mass. 274. has ^.,,1,,. ,l„v n. where he know



I
im] IMl'LTKU KNUWIKlXiK Ol lll-K. llt&

Til.' ratioiinloof llii^ principlo sliow- tl,..i it i- iu ,!.|,1;,m1,1(( \vI,. r.

„,• -crviiiit wu^ I'MMi^iil.lv imi.Tiiiit of till- .ii.iun-i. < ..r m.-ul. II'

Ui.'li iM.iiiUHl to til.' .'xi^U'ti. f .l;iii-.'r..ii* .'..ii.li!
.

:,.-.'• Sitr >-.>u

t be aa-liu'tsil as u f.iun.luLi..n fur ruling' iiuMi""' il^ rv it, a* :i

luatttT of law, wli.T.' llio evi.l. ii.'.- !« mi-.'.-|.i il>lr -if i!,.- i',,.'i. ! =

..

•battlif prt'viourt int'i.l.'Ht upon ulii.'li tin- iiiilsi.i' ivll-- v..:. u-i pr..

luw'.l by Uie same cause- n* tliMt to ulii.-li i.ii.- injin> u..- >hu: X-r.

rniiK'iitly (iiil« to .Irnp l.nrk nft.r ii-

.,L„n\: lloiru (ivill -.I'l Mi'-l. :it:t. '"'";":'• ''

:S \V. 172. A iiiimr i?t i!iiill> "I i"-' ''''•' '•' ''

i^cnoi- i( \w piiM 'U to «'>rU iiihIi'i .1

."„( r<..k .iftrr In- liat oIi-htvimI iii.lii'i

i.ns'l l;iii;.'.'r »lii<l\ lie tl.urouk'lily ini

.r.l.Hi.U A.'..i»« V. <,Vrr.s..,io.i./ I I-*'..."'
,

. ,.
, ,,

,111. Ai.p. til-.. An ei.i|.l..\.r 1- lu.l Iiiimh,.|( .i|M,n n 1
m1 I, 1

,1,1.. t» an oni|.l..y.'.' tor iiMuii,.. hii> lli- .'...plou-i-. wiI!,.,m,

I !»• ri»k nl niiotlir »liiiil.ir mini 1. ikh.

a .N \ It r., V. Umi--
\<

A MTMIIlt «ll.l ll.l- III'- .M|., H II"'' of

iiuilliiT iiii|,l">i'' .i"! !• '- lli.i' !" i<

111 iiii'ori|Miiiit iii'l ,11,..--. ^^l,lI.,ll in.

M not fill' fiom n.-'ii/.i'..' ii I"' :Mi-t>«

iii'i,.| 1 y
in II.- ll.

^• /•„,
I
l'«!li H.I

lithout coliipt.iint, ol.i I'lion, iir nuKni

n... -110 rin s V Si.i.n !'.'» 10 .;iiii i.f til. I'.'iiliti.'ti of til.' fiir.i;
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speaking genenilly. is the servant mnossarily debarred in

taining an action, unless the previous incident was of such

that any reasonably intelligent, man would have understood

ing which was thus couvejed, and taken appropriate steps

himself from injury."

414. Duty of inspection inferred from the nature of the fun

charged by the servant.—The decisions cited in the last tw(

deal with situations in -.vhiph all servants, Avithout respec

particular functions, a'-c not justified in acting upon the as

that they are not exposed to any abnormal dangers arisin

bi-each of the master's duties. In another group of cases

guilty of contributory nefilijtence pre-

cluditiK recovery for injuries caused by
the slipping of a knot uniting' two pieces

of rope sustaining a piece of tiiiilier on

which a tackle \ised in adjusting the

hood was fastened, is for the jury upon
evidence that sliortly before the accident

he noticetl that the rope had slacked,

and instructed the men below to tighten

the same, it not appearing whether t'le

slacking was due to the slipping of the

knot or to some unexplained cause.

Folk V. Schaeffer (1898) 186 Pa. 253, 40
Atl. 401. First appeal (1897) 180 Pa.

613, 37 Atl. 104.
• The mere fact that it was known to

the servant that other machines which
were of the same character as that which
caused the injury had started automati-

cally will not charge him with knowl-

edge of the risk of auch an occurrence,

if it appears that those machines were
not attached to the same pulleys and
belts as the one which he was handling
when the accident occurred. Donahue
V. Drown (1891) 154 Mass. 21, 27 N. E.

875.

A switchman who does not know that

a coupling pin furnished for use in mak-
ing a coupling is too large is not, as

matter of law, guilty of contributory

negligence in attempting to use it in

miUcing the coupling, and in continuing

to insett it after the first failure to

make it enter the hole, where it often

happens that a pin difficult to insert

at flrst can be made to go down. An
instruction is erroneous which proceeds

on the assumption that a defective con-

dition had been discovered when the pin

did not go down at the first attempt.
Missouri, K. <f T. R. Co. v. Bauer ( 18!t7

;

Tex. Civ. App. ) 43 S. W. 1078.

The fact that a pole supporting the
wires of a telephone company has been

condemned and marked for removal it

not, as matter of law, notio
ployee that it will not stan
taeh(>d from the wires whic
tiered to remove. Southern i

dk Tilvg. Co. V. Clements (1£
1. :U S. E. 951.
An employee whose busin(

examine revolvers which dc
satisfactorily after a test by
loading and firing is not, as
law, bound to examine one
turned to see if it contain
plo<led cartridge, although th
left one in on a foniver occ
derson v. Duckworth (1894)
251, 38 N. E. 510.

A miner is not, as mati
guilty of negligence merely
made no attempt to inform
the actual condition of the
entry from which slate fe

Blazenic v. /ow;o rf W. Coal
102 Iowa, 706, 72 N. W. 29S
orderfid by the boss to go ii

tied room in the mine is n
to test the safety of the rot
he knows that rock and slate

from the roof before he enter
as it is the master's duty ti

safe place to work. The
rock in such a case is a ci

from which it is possible to
the inference that the place
forward be safe, and the inl

the place is dangerous, tsla

V. Risher (1895) 13 Ind. Ap
E. 158.

The fact that a gang plan
put out from a vessel to th
two different occasions, for I

of transferring the captain'i

to the wharf, does not const
to a workr :an that the riggii

safe means of exit. McDoni
son (1901) 25 Wash. 441, t
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irred from main-

of such a nature

lerstood die wa ra-

te steps to protect

'. the functions dis-

last two section^

t respect to tli<ir

)n the assunipi' 111

rs arising from ;i

of cases the dnw

aw, notice to an ,'ni

not stand when da-

ires which he i^ ui

Southern Bell T. /.,,/,

menta (1900) US \a.

ose business it i> to

which do not work

a test by another liv

is not, as a matter of

mine one that it rt

t contains an une\

though the tester lia-i

aniier occasion. In

th (1894) 162 Mas

, as matter of law.

e merely because he

to inform himself of

in of the roof of an

slate fell on him.

W. Coal Co. (I8(lTi

N. W. 292. A miner

9 to go into a siioci

nine is not required

of the roof, although

and slate have fallen

B he enters the room,

's duty to funiish a

k. The fall of the

se is a circumstance

ossible to draw both

the place will tlienoe

id the inference that

ous. Island Coal Co.

3 Ind. App. 98, 40 X

gang plank had been

3sel to the wharf on

ions, for the purimse

I captain's dau^rhteiN

not constitute notice

the rigging is an un

McDonald v. Sren-

ah. 441, 65 Pac. 789.

M
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iiiiint conception relif(l upon is tliiit, in view of tlic nature of the
work assii^u'd to die s<'rvant, it niav reasoiialily lie ii.'' -rre'l t.liat it

was tlie understanding of tlie parties to the enntraet of cuiploviuent

that he shouM discharge the duty of inspeetiini to a certain « \t<>nt.'

Tlie existence of such a duty has been infentd on tla; following

grounds

:

(1) Tliat the servant had been put in cliarte of that part of the

|ilant which was defective or abnormally dangcrons.^

' It is the duty of the master to fur-
iil-*li and maintain s>iitable material and
aiiplianees fur the prosjiiition of liis

I ii-iiiess. anil, in the ahsenee of notiee
t(i the oontrarj', the employcp had the
ri};ht to presume that the employer had
laiiplied with its duty in this resjieet,

and to act upon this presumption, un-
!i>s9 the character of his employment
was such as lo devolve upon him the
duty of examining and seeing that the
particular material and appliances were
ir. proper condition. If such was the
duty of the employee, and he negli-

jjently assumed they were in projier con-
dition when they were not. and the
injury arose from his own failure in

this respect, he would be guilty of con-
tributory negligence. Louisville <f y.
It. Co. V. Orr (1890) 91 Ala. 554, 8
So. 300. For other examples of similar
e.xceptive language, see Clapp v. Minne-
apolis it St. L. R. Co. (1886) 36 Minn.
fi, 20 N. W. 340; PennsyUania Co. v.

Itrush (1891) 130 Ind. 347, 28 N. E.
t!l5; Mayer v. Liehmann (1897) 16
App. Div. 64, 44 N. Y. Supp. 1007;
Missouri P. R. Co. v. Cnnshaw (1888)
71 Tex. 340, 9 S. W. 202; Austin v.

.\pplir<g (1891) 88 Ga. 54, 13 S. E.
955; f'urfis V. Chicago d N. W. R. Co.
(18117) Co Wis. 460, 70 N. W. 665.
An instruction to the effect that a

servant had a right to assume that the
defective appliance was safe and suit-

able, and that it was not his duty to
inspect it, is erroneous where there is a
question of fact as to whether his duties
required bim to inspect it. Cumberland
Teleph. Co. V. Loomit (1889) 87 Tenn.
604, U S. W. 356.

I A railway company is not liable for
injuries to a brakeman on a freight
''in, alleged to have been due to a de-
!ive lantern which he used in giving

signals, if the company did not know
and had no means of learning of the de-
fect, and the brakeman, although not
knowing of it, had the sole care and

custody of the lantern, and liv proper
dilip'iice niifilit have kn.A-,ii its "defective
conditiiin and re|»irled the fact to the
company. I'miisiilrniiiii i'o. v. Cotniilun
(IHIIlM i:i4 Iml. :2:'0, .'!.! N. K. 7<i.-j'. A
servant inj;ire<l liy a def.^tive track on
a tram road of «hicli he had cliari:e

cannot recover. Il7ii7c v. Kiniion
(188!l) S,') Ca. .143. '.I S. E. 1082. An
employee wluw ilnty it was to operate
cars u|Hin an clevatell tramway, an<l aNo
from time lo time to iii-jn'ct 'said Irani
way and rejiort any deficts therein, can-
not recover for injuries caiis^tl Iiy a dis-

placed rail in the tramway, wliich he
had negli}.'cntly failed to "observe and
report. Cooper v. JIutUr (I88.ti lOi!

Pa. 412. On the ground that a section
master in tem|K>rury cliarp- of a hand
car must note such defects in it as are
discoverable by ordinary care, it wa.s
held that he could not re<(iver f<ir in-

juries caused by a derailment result-
ing from the fact that the wheel was
not properly attached to the axle. Ccii-

tral R. i Bkg. Co. v. Kenney (1877) ,58

Oa. 485. A servant has been refused
recovery for an injury from a defective
stairca.se not under the special care of
any employee except himself and a fel-

low workman. Stroble v. Chicago. M.
<t St. P. R. Co. (1886) 70 Iowa, 555,
31 N. W. 63, 59 Am. Rep. 456. It is

the business of a foreman or boss of a
gang of men with carta and horses to
know whether the horses are fit lo work
or not, and, if they are not, to send
them back to the stable; and he cannot
recover against the employer for an in-

jury to his foot by one of the horses in

use which becomes unmanageable. Smith
V. Drake (1889) 125 Pa. 501, 17 Atl.

449.

An employee w''o, with his own con-

sent, undertakes as a part of his employ-
ment the duty of determining wnen an
appliance which he constantly uses has
become unsafe or insuff '^-nt from such
Uiic,—especially where he haa thowu
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(2) That, the fuiu-tioii of st-Ut-ting materials to be used for

t;ii.i piii-iiiisf \v;is an iiiciili'iit of the servant's eiiiploynient.

at k;i-i, of tlio vit<o^ under this head, might not inaptly be

fled witli tliiiM- just cited*

himself wipuMo from loii^ exporionce of

so lioiiitr.

—

i;imiiit lidld liis <'iii])liiyt'r

lialili- fcr nil iiiii'iin-n'n iirciilivil re-

sulting' fmii. il-i cxiHMlril and incvilalilc

ini|)airiiic'nl. llMi//i^ v. I'nci/ic Canst

Oil Co. iCal. IHflSl ,-)3 I'ac lOSG (Imt-

torn of still Has dcfci tivi-) .

Wlirii' I walclinian in a huildinp.

knowing: lliat lialtliwavs. «lii'h it was
his dnly to lUist wlicn left ii|)i'ii. \vi rif

unguarded. f(dl tliroiif.'li a hatrhway.

from liis neirlivence in not lodkinj? to

ascertain wlictlier it was ojH'n, tlie mas-

ter is not lialde. flli'ixoii v. llrnlsiur

Mfg. Co. (1SS7) 94 JMo. 201, 7 S. W.
188.

An employee whose djity it is to sec

that a certain iipplianee is put in fiuod

order, and wli" < rdcrs a siiliordinate to

attend to it iimr,idiati-ly. is puilty of

neglifience if lie s\ili-((|iicMil1y ii-es the

appliance witlirnit ascerlainiiij; wlie'tier

his orders liavc Imii carried out. 7ru-

man v. Hiuloliik (180.".) 22 Ont. App.

Rep. 250.

An employee who for a long period

had had charge of a i<)l>e and tackle

which it was liis duty to inspect was

held to have had equal means of knowl-

edge with the eiiiidoycT as to a latent

defect in the rope. " ICrnlnxe v. CTiino

Valley Bccl-f!iifi<ir Co. (1805) 71 Fed.

270. See also iVrrl- v. Firimtnt Mill Co.

(1802) 3 Wash. (;2n. 20 Pac. 215, where

the nndeislaiHliiig of the servant that

he was in cliarue of an appliance, and

bound to noliic and leiHirt defects, wa«

one of the i>lciiients adverted to.

In \<lliii(t V. /iirfi(.s7ria! Mfg. Co.

(IS.Sii) 78 (ia. 200, an instruction was

approved by which the jury were told

that, "if the plaint ifT was in charge

of this n<ai liiiie for the purpose of man-

aging it and working with it, it was his

duty to discover any defect and report

it to his superior."

Contrast with the above cases the

ruling that a section foreman is not

chargeable with knowledge of a defect

in a part of a track which is not under

his charge. Taylor, B. rf U. R. Co. v.

Toi/'or (1800) 79 Tex. 104, 14 S. W.
919.

In Ohio it has been held that a con-

ductor is buund to use ordinary and rea-

sonable skill and diligence, not s

the management of the train, bu
su|K-rvising the due ins|M'<'tion

cars, macliinery. and apparatus
their suHiciency and safety, whi
his charge. Mad Hirer rf I.. K. i

Itarbrr (18.".n) 5 Ohio St. 541,

Dec. ;J12. liut in Minnesota it 1

laid down that there is no le

sumption that it is the duty of

ductor of a railway freight trai

sped the cars and machinery
train, or that bo is chargeal
negligence in using unsafe car
defect was s\ich that it mig
been discovered by inspection.

V. Minnvipulis d St. L. R. Co.

32 Minn. 332, 20 N. VV. 332. ^

ing has been expressly approve
diana, Cinciiimiti. H. d D. li

McMullcn (1888) 117 Ind. 439,
287 (held proper to refuse an
tion that a conductor, being ii

of the train, is bound to use
care in inspecting the cars.).

It would seem that an emplt
is an independent contractor,

permission of his employer uses
ture erected on the premises of

ter by another independent co

uses it at his own risk, as hi

tion to examine it is the same :

as that of the employer. Mt
Kerrigan (1886) 21 Jones 4
(cornice gave way and allowed
trimmer's scalToId to fall).

*A master is not liable for a

to a servant, caused by his fa]

staging by reason of its being d<

attached to a building, when
ant—a mature workman—had 1

attached the staging, and had i

or receivwl any instructions (

master, and had had a full op|

to make such an examination
indicate the safest method of

up the 'taping. Arnold v.

Frriiiht ''ar Heater Co. (IS

Mass. 13.-.. 57 -V. E. 209. For t!

that, under the given circiimst

was understood to be a part of

ant's funckions to reject obvic

sound material, knowledge of

that a tie beam used in a buildi

construction was rendered def

a knot was held to b« imputa!
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(i!) 'I'liat tlio .scfViiiiL u:ii iis.-iuii<'(| to Work wliicli iiivnlvod ;!.•< <>i',(

of itsr-.scntial loiiiiifothc I'liiuiiun i,f ft'iiir.l\ injr <Tiiiiiii almoriiiiillv.

(laiigcrous comJitions.' 'I"liis cla-s ,,i ca,s(is li; ; btin wjiuidcnil un-

der another aspect in § -i', aittc.

(4) That, in view of the sysl<'iii on whii-h tho Lii^im-'s.s of tlui

employer was conchietccj. it was iiiaiiif<st!y intcndid tliat tln' i'ww-

tion of inspection should be disehai-gcd to a liiniu-d extent h\ tb<;

servant."

cx|x'rionced carpenter who h;id assisted

in seloctinff it frmii a (|U:iiility iif ma-
tcrinl, and hoislinf it to its jilacc.

CrilJ'xths V. >'(•((• .Irrsi II i(- .V. V. It. Co.
(I8!I3) 5 Misc. ;!2n. '2,-| X. Y. Siipp. SI2.
Alhrmed in (IS'it) S Mi-". 3. 2S X. Y.
Siipp. 75, and in (ISiUii 1 :'i X. N'. .->!!>.

44 X. E. 1124. Th,' piin ry dity to

kniAV whether a ]>iei'r' of liiiilur which
has been used for a e( nsi.li-ralile time
a.s a lever for raising' the dnirr of a

furnace has b(>eoiiie unlit foi' that pur-
pose rests ui>on the servant «lii> is in

ininiediate cliar;.'p of tlie fiiiTiaci'. and
nut ujion any superior olIicT. \lhi, v.

','. U'. rf F. 'Sniilli Iran Co. (IHill) KiO
.Mass 557, 30 X. E. o.Sl.

'In Knnz v. Tor/e (1807: Mass.i 40
X. K. 020, a servant was lidil uiialile to

recover for injuries caused l>y the fall

of a fraffnient of a fly wln'cl wliieli had
hurst. Holmes, .T., said: "When a room
lias been shattenil liy an e\;il'i-iiiii. it

i- plain to evervlMxly thit tiling's are

nut in their normal eimilil inn. that the
usual su]»()ort of part by part has been
sliaken or interfered with, and that

seme portion m..y have been weakeTicl

to tlie peint of bein;; ready to fall. If

ilic explosidn was of an iron «he.d. it

is plain tliat the frafnoents |irol)alily

liave tlown in dilTerent directions, and
tliat they may have Iodised above or b<!-

low. When a workman is ~ent into such
a room on the day of the exjilosion to

clear away the niins. it is manife>t that

he is taking one of the steps which are
necessary to disclose just what has hap-
pened. It is not a natural inference on
tlie part of one > sci:t that the place

has been ins|ir and it is not a
natural interpi m of the order to

take it as implying; that the s\iperier

knows that it is safe." A carpenter
ordered to jro and brace joists is Imund
to s<'e that they- are in a conditien to

b(. braced. Mciitzer v. .4r»i0Kr (lSS:i)

18 Fed. 373.

'In /7.-0,/ v. ^y.nlrnl r. Trhq, Co.

(isn2) 131 X. Y. (;<>;!, so X. E. i:>ii,

Vol. I. M. 4 S.—74.

i;ever<in2 (IsHUl l.". X. Y. Snpp. 400,
3!) X. V. S. l;, cri. III,. f,,ll,,uin- r.M.,,M-.

were a--iL'iied \-\ llir cniii1 fur lii.ldin.L'

th.il an , let ion ...iiM ii(,t lie m.iin'.iincd
for llie ileata nf III,, f.iiviiian of a lmii;.'

ell;;,ij;rd ill ili-|>«.,l inj; the rl,-f,-ll,lant 's

lines, tl ir-idellt l.eilll.' due to the fict

llial a iTo-s arm on one of tin' pidfs
liroke unil.'r liiin: 'll,. hid all the
opiu. it unity wliieli any in-pntor con!,

I

have to know the eondilioii of llii« arm.
haviiif,' frei]iiintly in-|H-ele,l lliai [lorlion

of the lief, ml, lilt's liiii. where llii- arm
was. Ill- >au- it \ilien he went upon it.

and eai 'fill in-|i<(l ion was ilie |'ir<t

tliinjr then siiL'L:i~ted to him. II.' kiuw
that he wa- in :i plaic of daiiijir, and
thus wa-s hound, before ri'^linir hi-

weif;lit upon the arm. to exainiee it to
>ee if it WIS souml and proli.ildy adi'

ipiate to sii|i]>oil liim. He knew pre-
cisely how the definilant inv|K'el,d its

p<des and the arms on them, and that it

was not its lustom to cau-e llie arms on
the poles to be inspceli'il by sonitHme
climbing up the p<des, ami hence as to
him caieh'sviiess in not in^peetiUL' the
arms cannot be attributed to it. He
knew that no one knew the condition
of tlie arm which broke l«Mter tlian he
did. and no one in fact k.new better than
ho it.s siitMcieney to bciir his wei'.;lit. If

he L'ave the matter a thoii^'ht. he knew
that he must rely upim his own jud;.'

ment in plaeina his wei;.'ht upon the
arm, but before placing' his weijiht

thereon he fmudit to inspect it and see

if it was sound and strong enough to
hold him, and that lie had no riglit to

rely upon the jtnl^rment or inspection of
any other person."

As a lineman must know that it would
he inexpedient and impractieahle ti> have
a man or company of men to go and
ixamine eacli jiole ii|>on which a line-

man is about to work. ,ind it is easy
to deteiiiiine very quickly whether a
pidi' is badly decayed a little below the
surface of the ground, and no skill or
e\[.< rience is required to do it beyond
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(5) That it was the customary practice of employees engagc(

the sjti.ie kind c' work as the injured person to make an examina

under the given circumatancca.*

(6) That the instrumentality which caused the injury was

which the servant was required to use in the course of his emp

ment In some cajcs language is used which is broad enougt

taken literally, to cast upon the servant an imqualified obligati

He is said to be bound to take notice of abnormally dangerous

ditions, for the reason that a person who is const^intly using an

pliance is in a more favorai position than anyone else for do

ing such conditions. See § 406, note 2, supra. By no courts

the existence of a duty of inspection, considered as an incident me

of the use of instrumentalities, been asserted more explicitly i

by those of Illinois."

that which is po9»es«eu 7 ordinary line-

men, he will be presumed to have ac-

cepted the risk that gome pole of uncer-

tain age may break and fall when \

lineman is working on it, if he does not

take measures to ascertain its condition

before going on it. Mclsaac v. \orth-

ampton Electric Light Co. (1808) 172

Mass. 89, 51 N. E. 624.

It cannot be held as an abstract

proposition of law that linemen of tele-

graph and telephone companies have

the right to rely upon the soundness

and safety of poles upon which they are

working, and that it is the duty of the

companies to test and inspect poles, and
support such as are insecure, before per-

mitting their linemen to climb them;
but the question upon whom the duty of

inspecti<m rests is usually one of fact,

depending upon the terms of the con-

tract of employment, the lineman's

knowledge of the hazards of the work,

and his ability and opportunity to dis-

cover the dangers incident thereto and
avoid them, and other circumstances.

lIcQorty v. Bouthem Jf. E. Teleph. Co.

(1897) 89 Conn. 635, 38 Atl. 359.

•Under the general rules of mining

it is the d'lty of the persons engaged

in doing t.« blasting, as well as of

the foreman, to make an examination

for the purpose o* ascertaining whether

every blast has been exploded. Kelley

V. CahU Co. (1889) 8 Mont. 440, 20

Pac. 689.

Where plaintiff wki injured by the

falling of a rock from the roof of de-

fendant's mine, it is error, in instructing

the jury, to assume that it was the

duty ot defendant to keep the roof in

safe condition at the point when
injury occurred, as the most that

(

lift rould ask was a submission o
question to the jury whether, unde
custom of the mine and the cor

between plaintiff and defendant, it

tlie duty of defendant or that of I

tiff to keep the roof in safe cond
Sardy River Cannel Coal Co. v. Ce

(1900) 22 Ky. L. Rep. 1176, 60 I

180.
' "Every workman is bound to

the nature of the instrument he i

Pollock, C. B., in Dynen v. i

(1857) 26 L. J. Exch. N. S. 221.

ployeos are chargeable with know
of the ondit-.Ci' of the tools and
of machinery and appliances which
use or with which they come in con
Louisville, N. A <i C. R. Co. v. B
(1897) 147 Ind. 2fifi. 45 N. E. 58

It was negligent for a switchm
work tive or six days about a
engine without examining a dra\

which he knew he might have to i

any moment; and he cannot reco"

he suffers injur> owing to the faci

a V-sl aped piece had been brokei

of it. Oovlin V. Canada Sou
Bridge Co. (1887) 64 Mich. 190,

W. 44.
• It is the duty of a servant i

that the machinery which he uses

repair, and, when it is not, to 1

it to the employer. Toledo. W.
R. Co. v. Eddy (1874) 72 111. 138,

Jllinoia C. R. Co. v. Jeicell (186'

111. 99, 92 Am. Dec. 240, where ret

was denied for an accident causi

the fsct that the nut which kept a

wheel in its place on the upright
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415. When this inference is not drawn.—An exaininatinn of th<-

facts involved in the decisions ciU'd under the last >-<ctioii shows

that, however sweeping the phraseology may be which the courtu

have employed in declaring the se. vant to be subject to a duty of

inspecting tht instrumentalities, the duty contemplated is far iroiii

being one of the same peremptory naturo, or of the same scojk?, as

that which is incumbent on the master. Those decisions contain

nothing which is in conflict v.ith the principles explicitly laid down

in other cases, that a servant is not rcipiircd to make a more .search-

ing examination than is reasiin;il»ly ]>cis.sililc, taking into account the

functions discharged by him and llie exigencies of his work;' and

became loose and allowed the wheel to

come off when the brake was o|K'rat(d.

The court said that "the condition of

the brake was a matter under the .iiH.'cial

care of the brakeman, and it was his

business at all times to see that it was
in a fit condition for use, and report

defects to the company."
Id a case where a yard hand who

had been at work for a considerable

time, and had ridden many times a day

on a footboard which was hung so low

that it came into collision with a plank

beside the tr.ick and thre^v him, it was
held error to instruct the jury that the

servant was not bound to test the safety

and fitness of the plank. Feoria, U. d
E. R. Co. y. Bardwick (1892) 48 111.

App. 662. In another case it was said,

arguendo, that, if the defective side

ladder which gave way had been used

on the road while he was a brakeman
on the train of which it was a part, he

would be presumed to have know n of its

condition. Chicago d N. W. R. Co. v.

Jaekaon (1870) 55 111. 495, 8 Am. Rop.

881. Where a fireman was injured by
the fall of the "shaker bar" of his en-

gine, owing to the fact that the key

which secured it t , its post had fallen

out, and the evidence tends to show th.it

the defect had existed for six weeks, it

is misleading to instruct the jury that

a servant has a right to assume that an
appliance furnished him is reasonably

saw. Chicago A E. I. R. Co. v. Garner

(1898) 78 111. App. 281. A senant's

om sion to examme the strength of

window fastenings by which it is neces-

sary for him t-^ support himself while

washing the window from the ont«ide is

negligent. Chicago Consol. liottlini) Co.

V. Mitton (1891) 41 HI. App. ir>4.

The extent of the servant s obliga-

tions in this jurisdiction is made siill

more clear by the exceptive form of

stiid-iiiont in a recent ease, that ft serv-

ant is not bound to investigate and
iiis|M'et any part of the property except
that which pertains to and is connecti'd

with his employment. /.«/.»• Hhorr rf

.1/. ,S. R. Co. V. Conical/ (1897) 1C9 III.

505, 48 N. E. 483, where it was re-

marked, argimido, that a tower man
employed by a railway cuinpany to

raise and lower gates at a crossing is

bound to examine into the condition of

the tower and macbinery.
A hcliier in switiliyanU, whose duties

upon any particular car are limited to

switching it from one train to another
in the yards, is not chargeable with
knowledge of the f.ict that the nut
which secures a brakewheel to the stalT

is missing. Chicago <f £'. /. if. Co. v.

Kiiciiim (ISnt) 152 111. 458, 39 N. E.

324. The jHwition of such an employee
was distinguished from that of a brake-
man, who is required to be watchful as
to the condition of the orakes. See
this note, supra.

'In Chicaiio it If. W. R. Co. v. Jack-
son (1870) 55 111. 495, 8 Am. Rep. 661,

it was urgo<l that the servant was
guilty of negligence in not seeing that a
side ladder on a railway car was defec-

tive, and, in attempting to descend, in

not placing his feet upon the two lower
rounds of the ladder. The court said:

"This was a question fairly falling

within the province of a jury to deter-

mine. Itut when it is remembered that
he occnpie<J a subordinate, although a
highly responsible, place requiring vigi-

lance with prompt action, it is not to

be expected or required that hr hould
act with that deliberation and cum-
spcction as persons having mi time
and less pre«sc<I to prompt actio., in the
performance of tbeir duty. In ths dis-

charge of his duties on a switch he must
keep a constant watch for the signal

(I
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iliat he 18 not bound to niiiko mi-I. iin .xnininntinn ns is iir.-.-ii

invisil.lo defects arc to U- .li>.uv.iv.l.- Compar*' SS 4(»7, 4<>>. >

It will soinotiinos liapixn iImI. .vni wliciv the scntiiit i* dn

with a spt'cific duty <.f iu>p..-tinii. .•iiTimi-<taiic<'s may occur \

will justify him in acting upon tlic assmnpti..!! that there is ii

normal danj,'er to U' apnrclicn.h'.l. and fur that reason uniitlin

inspection which would othcrwi-e U- iniidc'

Whether a sen-ant is bound to look for (h'fcct^'^ other than

open to his observation in the prudent use of the appliance is oi

rily a question for tlie jury/ as is also tlie question whether,

from hi» superior, which to him is a

peremptory order rf<iuirinK instant

obedience. This Ijoinp so. wc could not

expect him to (IclilH-ratcly examine a

ladder to see whetliir it wns in repair."

It was then remarl<fil that the rtili- laid

down in IWnoin C. K. Co. v. Jcrrll

(1807) 46 111. 9!>, 92 Am. Dec. 240 (see

I 415, note 9, supra), was to be dconicd

applicable only in cases wluro the brake-

man l^new. or could by r(>nsoMal)lc pro-

caution know, of the defect. If the

defect was inherent from inipr<.|Kr ma

terial or from unskilful workmansliip,

and had not been developed, he should

not be held to have known the fa.t.

•A brakeman whose duty it is to

examine a lirake hain every trip before

starting is not require<l to po under the

car and examine the chain link by link,

but has a right to suppose that it was

properly tested and insi)ected before it

waa placed on the car. Morton v. Dc

troit.B. O. <t A. R. Co. (18!)0) 81 Mich.

423, 48 N. W. Ill (not chargeable with

knowledge that the links weia not prop

orly welded together). Where an em-

ployee in a quarry whose duty it was

to oil a derrick, to watch for signals,

and give them to the engineer, and to

direct the disposition of the slack which

was hoisted by the derrick, was killed

by the breaking of the mast, which was

dry-rotted inside, it was held that the

defendant was still liable for the in-

spection of hidden defects, although the

superintendent when he set the deceased

to work instructed him how to care

for the derrick, and said he would hold

him responsible for ite proi>.T carp.

Jarvis v. Northern Jfew York .Uarhle

Co. (inOO) 55 App. Div. 272. (.7 X. Y.

Supp. 78. In a case where the in|iire<I

servant could not have discovered the

d(fe<-tivc loading of a c^ir by inspection,

it is error to give an unqualified charge

to the ellect that, if it was his duty to

see that the loads on cars were i:>

condition, he was e!iarf.'eable »ith

edge of the conilition of the loud

caused the injury. «i'i//i •<''<»;, /i

.4. II. Co. V. MvCnin ( lS!i:; Te

App.) 43 8. \V. 2i"5. That a ser

not. by the mere fact of bis us

appliance. charf,'c<l with the dutj

specting it for l.itent defi^'ts, w
recognized in MisK(,iiri I'. II. <'o. \

shnir (IHSSl 71 Tex. .•140, it S.

([Mirter injured by defeetive I

truck, Ihn dcfnt being such (

eould not have be<Mi dis<(ivere<l

by exaniiuiiig the lower side of til

'In llmiiih V. I'hiiiiiin, II. I. (

Co. (18H7) 7;i io«a, till. ;ir> \. ^

it was h(dd tliat a yardinaster,

chaigetl with the duty of seeii

cai-s arc properly loaded, may, v

ri"ceivos an uii()ualilied order ti

out a car imiueiliatidy for trai

tion, assume that it is properly

The car in quest ion came from a

siding. The court said: "Tli

mon(>st business principles wou
gcst that the car should have I

amined in time to enable it to gi

train, and with the despatch wl

shippers desired. We thirk t

deceased, in the absence of -ny
information to the contrary, had
to lake this view of the situati

that the care and diligence whic

be required of him should be rr

by such fact. While he was b

look at the car and lumber, he

bound to mcke the strict exar

that ho would have been if he li

told that he was to make the

and sole oxaminntion."
* \iclirihh V. Cruntol Plate G

(isn4) 12t'> Mo. 55, 27 S. W.
S. W. nni : Ilahi.ihaf v. ftnmlar:

oilrrr Co. (inoi) 131 Cal. 430.

728.
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nosinp liini to have niado an ('xaiMiiKiiiiiM, tlio doffct in (jm-tii'ii

\v;i.- on. wliicli In- <>nf;lit lo liinf di'-oiv.'i'i .1 l>.v tlie exf'<-i-'o of n iisun-

iil.lc ciiri'.* In tlic alnciic^' ot' im-iiivi' I'viilciicc c-tabli-'.iny; tlif ilcv-

nlutinii of siK'li u tlntv M|i.iii tlif pa I'l Iciilur ctiipli.,.. . .\h<> wa-^ in-

jni-cil. a court will n<d prc-n iliat il rotcd upon liiin." TIk- nicrt'

fact, tliat it is jirovcd to Iimvc iui ii lii;' duty to n'lKirt .my defect ot

wliich lio obtaincil knowledi:!', or tu repair it. liiiiis.'lf, i- not enouj;h

to o.xuuso tlu>. oniplover.' Nor is \Uo ri^;iit of a sonant t.i rocovor

dolVat<-d by tlio more lact that be i< bini-i if a for. man, and lias

liolixTs un<U'r bini in ibc perfnriiiaiicc of the duties for wliicli Bucb

appliance's aro ro<)uirod to Ix- used.''

416. Duty of inspection under rules, special notices or orders, and

express contracts; generally.—TIk; duty of inspect inn may bo cast

on the sen-ant by express contract, or by gon.ral rules, or by

sjiecial ordoi-9 of wliich bn is notitiod.' In other word-:, it is por-

niissiblo for the master Ui impose, and for the servant t. a<'fcpt,, by

mutual understanding;, the burden of such an in-pe'tii.n as tlio lat-

ter is competent to make.- .\ broach of ;he duty ilnis :Hsiimed con-

stitutes, within the limits exidaiiu-d in snbd. b. Infiv. a bar to the

"
f.i.iiinriVr <f V. //. <''». v. Pr'imo)) lirnkeinanN duly, mid <loeo not new-

(ISII'M !'" \la. '-11. 1'- ''" '"'' «arily rd \\]<»n liiiii. In the nh^inco of

wiierc in n «uit le'iiiii-l n mining' all rviilinr.- up.in tlie -iiliject. we nin-

(MMiiianv for llie d.'nth of an .Mnpl.i.v.'.-. not. therefore. |.n-Mnie that the exam-

iiii^Vd hv 111.' falling- of roi-k fr,.tn tlie ination and lii-p.'<l ion of tlio particular

mine roof, il appiar^ that il «a- 111. 'ai- in (|in".H..ii lia.l bi-.-n ooniniitted to

clulv of ('. riain otlier employ.'.'^ lall.il tin- |.laiiitill."
, , . „

"in-iie.lor- " to cxai. in.' Iln' r.Kif. and .\ niillwii<:lit .'iiiploycd in a null ii

111 It it was aNo d.-.tiLnf- diitv ai a not. simply from Ins employment as

ilriller to examin.- t'le lo.'f almVe an.l -n.-h, «nder lli.- duty of insi>relinf; tlv
.. . ... .. ..•-.._ 1.: .... /'..I.. .. 11 /n-rr.,! II I /I f V

in the vicinity or

tlie latter up. a-

caiisiiij; the aci

10 or 12 feet

" S.foi.- -i.'ttin^ iiiM'liiiierv. <;.lr v. Warroi Mf'i. Co.

ill of rmk llS'.i'.n ll.'J X. .1, T.. (i'ifi. 4t .Ml. (i47.

ilace some ••riieie i< iintliiiig in the employment

'•ill. it is a of a railroad lirakeman wlii.li takes it

i|iieslion for the

iiisp.'ction by dc-

of the r.Hif lie

uiiiild have disdo-iil its dan^'i-reiis con

lUtion, so that a failure to iliscover it

would constitute conlribiitoiy ne^'li

"ence Fislur v. Central l.rtid C"

"lliOO) l.JO Mo. 470. 56 S. \V. 1107
" In C.riodrirh v. A', ir YorU C. if //. I!

I!. Co. (1S80) llfi N. V. 30S. ,-. r.. 1!. .\

7."iO. •2-2 N. F. 307, the court. s|H'akiiiL

villi particular reference to I lie ilutie-

of railroail servants, said: "While it

llie case of corporations the iwrf

II. Il IS 11 .! "

r a proper out . f I In- ^'iinral rule that tlie servant

.iin the limits lia- llie rij;lil to r.'ly upon the niast.T's

vund 'o iii^iH'.t implied promi-e to furnish him safe

iiKi.'liiii.iy. an.l that it is not the serv-

ant "s .luly to inspect tlii' tools an.l ap-

nliiiiii'.-. fuiiii-li.'.l liim." V'l.nis rf P.

It. Co. v. OTirl (1800) 78 Tex. 49«,

1.-, S. \V. 3:t.

'i'omli.i, V. l/i.s«)uri /'. ft. Co. (1883)

7S Mo. .iil7.

- Mrholds v. CniKtul PIntr Ol'is.i Co.

ilSiU) l'2fi Mo. 55, 27 S. \V. 516, 28

s. \v. oni.

'CliiniiK, rf 4. ft. Co. V. J/t-rrtman

1
lliiiili !i.". 111. .\pp. 62S.

-riii,n<!n rf I- '«*• ''"• V. Merriman

1111-

..iiee of this duty must he cnmmitt.d I.

iiiiplovees. there'is no presumiiti.ai that

il rent's upon any particular in.liviiliiil. (I'.iiHl) U.. HI. .\pp. bM.

Il is iiut within the appavnt scop.' of :>.
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niaintpnanw of an action for nn iiijurv (hie to coinlitionB '

would liavc \wu discovered if un in<*iH»ct.ion had Ixn-n inado.

Sonic of tlic case* d<Hl with tlio iv9|)oiisil)ility ari.Hinir out (

prrss sliiMiliitions entered into either al the tiine when the »c

l)epan work or afterwards.' Otlicra exemplify t.lio oiilii;iiti<.ii

posed by a special order or notice u(Mr««ssed .o tho eiiiploy(>o in

tion, whether as an individual or a? one of a class.^ Hut ni

the decisiona which cxemi)lify its operation involve the infr

of niles which prmcribe that employees shall ex;'.,iine certain

fled instrument.alitio8. Such niles do not, of course, affect thr

ant'a responsibility whore be ia neither actually nor constnu

•See cases cited in note 1», infra.

*A milwny sorvnnt wtio has been

difpoted hy the traiiiniustiT to exnniinn

cars uwd for a «iiociiil work, and tiav^

thpm rppnirpil if not in co«>d ordor, and

wtio is injuro<l while ining a car which

ho knows to lie iniperfoct, i* tniilty of

rontiihutory neplijji-noe. ShUhls ".

\,iv York C. d II. R. R. Co. (ISOi.)

1.1,1 N. Y. ."5,57, 30 N. K. SOO (.-hain

which held up t'ap door in the tmttnm

of a conl car broke and trap door pave

way; eniployce had undertaken to mend
it instead of sendinc it to the shop, as

he should have done)

.

In the cases cited below, no ru'e is

adverted to by the conrt, and it may
perhaps be assumed thit tin? duty was
imposed by a special order.

No recovery can be had for the death

of a brakeman, caUM'd by a car being

off the track at the end of a stub switch

when the train was about to he moved,

where it was his duty, as the rear man
of a switching crew, to examine the cars

and see tbit they were all in proper

paxitioK, and no otber person is shown

to have had knowledge of the comlition

of the car. Chicaqo d E. I. R- Co. T.

nriscoll (1898) 176 111. 330, 62 U. E.

'.(21, Reversing (1897) 70 111. App. 91.

.\ verdict for the plaintiff should be set

aside when his injury was the result oi

a difTerence between the heights of the

drawheads of two cars, and he himself

testifies that it was his duty to observe

the cars and their coup1in?s so as to

determine, b.-fore attempting to couple

them, what kind of link should be u«ed.

TiorfoVt rf W. !i. Co. r. E-mmert (1887)

83 Va. 640, 3 S. K. 14.1 Where a brake-

man has authority to examine the load-

ing of cars, and, if the manner in which

they are loaded makes it un=;ife to

couple them, to report the matter to th«

roadmaster, with a view to bavi

load adjusted, he becomes to iiir

an inspector of the cars, iiikI. il

fact sees that tliey are imp
loaded, and undertaken to coiipl

in that condition, he doen so at hi

Scott V. Oregon R. d Vat). Co.

14 Or. 211, 1« Pac. !>8 (railroi

projected over the ends of the

A locomotive engineer, whose dui

to inspect his engine and to mini
book any repoir needed, assun
risk of an obvious defect which 1

to report. P'pprit v. Mirhitian

C< . (1800) 119 Mich. 640, 78 N.
(worn centre casting). In a cast

owing to the loss of bolts attach

drawhefld, a car, when pushed,

the car next it, and thus inj

brakemnn. recovery was denied

f^round that it was" the peculiar 1

of a brakeman. and not the speci

of the conductor, to look to the

tion of the coupling apparatui

the train was in motion. Louii

y. R. Co. V. Law (1893) U Ky.
850, 21 S. W. «48.

A lineman cannot recover of

trie light company for injuries )

from electric wires on account

fective gloves which it was his o>

to inspect and keep in good cc

and to exchange when necesst

though they were thrown him
wagon, with direction to put tl

by a foreman who had no charp
gloves, and whose direction Wii

advisory than anything else. iS

LouUiiina Electric lAqht Co. (1

La. Ann. 869, 17 So. 346.

For a ease in which the dv

imposed bv a notice, see Mohile

Co. v. Harme.0 (1893) 62 111. A
(note 7, infra).
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liuons whiili

1 1 a do.

IliT out of <>N

n tlio sonuiif

lili;:iit.i<ins iin

loyoo in quf'H

I'lUt most (.1

[lio infractitiii

cortain 9p<'<'i-

fTpct tliP soiv

constructively

wr to hnviny tti.>

•s to till* extent

m, iiikI. if III- iM

are iniproiiorly

to coiiple thi'rii

^ fio nt hifl peril.

Vat). Co. (ISSili

4 (railroad inm
Is of the cari).

who** diitr it h
(I to minute •.,\ n

fHl, B!l»Um« till-

;t which h* fuiN

Michigan 7. R.

40, 78 N. W. 000

In a eaw where,

Its attached to a

1 pu!4hed, struck

thus injured a

IS denied on ttif

peeuli.ir biiainp-i*

the special ilnty

ok to the conili

apparatus while

in. Louiivitle d

) 14 Ky. L. Rep

cover of an eico

injuries received

1 account of Ac

was his own duty

n (;ood condition

n necessary, al-

:)\vn him from a

to put them <iii.

no charge of the

ectifm was more

I else. Smart v.

ht Co. (1895) 47

t6,

!h the duty «n«

e Wo6i7e d 0. R
62 111. App. 649
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aware of their existenoa* S«o § 227, anl,\ But if lii* knowlmljre

i)i' a particular rule id cstaMislied, the e.xii t. of his ii-^iion^ibility

uiust bo dotprmincd 'vitli r. icrcnco to ita jimvi.'^ion.H, an far as tlwy

uif valid, and not witli roftrt-nce to tlio couituou law doclriue that

he ia not I o, ad to inspect the master'* plant.*

• Where * nils forbade tiriikenien to

itti'iiipt to make a c«>\!plini; unli~* the

i.>ii|>liiii{ iipplianees were known to be

in >."""• order, and there win evidence

th.-it tlie plaintilT did not kmnv <if this

|iriiliiliili"n. it was heM erroni'inis to

linr^'c llie jury that thi'ic "(nild !« no

ni'im-ry if the plaintilf ntiempt.-d to

make I'lie coiiplinK when Hi" ""uplinK

appli..incs were not known to him to

l)tf in ({ood order. t'onh ce v. Vnr-

hn.t.uqh (1892) 1 Te.\. Civ. App. ;iOO,

21 S W. 421.
*\ brakenian «lio agries to observe

a rule reiMiirinK him to make an in-ipei'-

liim of the brakes is clnirKiiihle with

c'ontributory neKligence, if he fails to

discover that tiie ratiliet of a brake

wli.el is loose. ilnU-hi'tt r. Cinciiinnii,

W. iC W. R. Co. (1892) 132 Ind. .134.

.11 N. E. 702. In one case in the same

-tate. where a brnkenian was injured by

til,. bri-akiiiR of a eouplin)} pin, it was

l.ij.l down that neRlijicnee was |>re<lieable

(if his fiiilure to comply with a rulo re-

iHiirinR him to examine the couplings

of cars; but the ciisi- went ofT on the

point that the rule was unknown to him.

h.uin.ine, E. d St. L. K. Co. r. Uts

{W\2) 133 Ind. 2C5, 32 N. E. 891. A
l.niUeman who is required by the rules

of the company to inspect the brakts of

cars which he handles cannot recover

he is injured owing to the fact that

ihc ratchet wheel and d"2 of a brake

were defective, and the defect was such

that it would have been apparent if

lirake had simply been tried, rfcic,

d A. R. Co. V. liragonicr (1886) 1

111 51, 7 N. E. 680. A hrakcman Wi.^

omitted to comply wUh a rule requiring

the hand brakes on cars to be tested lie-

fore the train starts, and was injured

in consequence of the train's runninR

away on a steep grade when the brakes

failed to work, wa-s held unable to re-

cover, in Ln Cray v. .V »' \r,rl;. L. K.

.f IV. R. Co. (1892) 132 N. Y. 5.0,

30 X. E. 391.

A railway employee injured in at-

tempting to couple cars while st.inding

lirtwcen them on the short side of a

ciiive is giiiltv of contiitnitory n."jli-

..•iice. wl,. ic ho had aiM|-!f ..pp-Ttiniitv

to observe that the drawheads were

about one third of the usual length,

a;)d <i rule of the coiii|>.iny kiH'wu to

liii.i rr |i|ii 1 •loployei's to take tinii- to

i-xiinine u 1 < i.-whi-ads liefore making
loiiplinps. lUntirlt T. \<irlhirn I'. R.

(•>. (IHlll) 2 N. n. 112. 13 1.. K. A.

4(i.'). 49 S. W. 40S. .\n ex|>erienccd

hiMil tirakenian. whose iluty iimhT a

rule was to exaniine into the ciiM|iling

arraiigiiiieiils of cars liifnre atteiM|iting

to con|p|e llicni. was guilty of gross imti-

li-.-ni-^s where he failed to sie a dcfcit

in the coupling which would have \»'<'n

plainlv li-ilile to anyone loo!,ing.

Hxrr'r v. Ihlmit, 0. ll'. d If. /.'. <'<>

(I8S9) 71! Mich. 400, 43 N. \V. 370

(drawbar hung down inches below its

pro|«r level). Where it is the duty of

a conductor, under the rules, to know
that each car is in projicr running com-

iHtion liefore moving his train, and he

fails to make an insi>ection, and is in-

jured by a defect that might have been

disoover'ed, he cannot recover for an in-

jury catised by the failure of the brakes

to act properly when a Hying switch is

being made. Alex'inrler v. houiavillr A
.V. R. Co. (1886) S3 Ky. 589. A switch-

man required by a rule to inspect and

take notice of th« constniction and con-

dition of drawhends c.innot recover,

where the drawlu.'.d which caused his

iniiir^' was manifestly so short as to be

dangerous. ItnniUn v. Jiorthern I'. R.

(„. (1891) 47 led. CAl. Where a rule

required emplovcf-s to see for themselves

hat machinery, etc., was in good con-

it ion, a conductor cannot recover

.here the cause of his injury wa*

a defective fa.stening of an end gate on

a gondola car, the result b<dng that the

gat.^ fell backward when he jum|)ed on

to it. I.ouisriUr d \. H. Co. v. Orr

(ISOO* 91 Ala. 51S. 8 So. 360 (doctrine

laid down, argurnili. in sending back

the case for a new trial).

.\ fireman who hiu* heel sixteen

months in the .iniiloy of a railway com-

pap»-. has fiec|iien<ly done switihing on

the iding where there is a 'nttle chute,

aeil is rTquiirtl by the rules to take

note of all daii'.'eroiis points on the line,

is pri-siimed I know the extent of the

daiiL'cr cau- . by the proximity of the

slriRturf to the' track. Stw \url;, V.
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417. limit! of the duty nnder theie circumittnce*.—Thr- >;< iicrni

font of c.icpr(>M oontruc-ts to rxuiiiini- iiistniiiiiiiiiiliti<« !•< i'> nai!i>w

tliiiiiuin 'if fact.i within wliirli iIh' -ifMint i^ cuiitlf.l tu cliiiin ilic i

I'tit lit' ilit> principle tliat ho iseninlitl id rdv iipun ihf pmprr p<rt'.

iiiK ; till- rIl.:^'t'>r's diitioA. But it ifciiH to Ik- ii IrL'iiiinati' iiit'iTr

frill the ili'i'ifiioiiH thiit, in n'gnnl to mh-Ii cMiiuiiiatidii a-i iii.iy Ik-

<lrr. ikrii ill coiiipliaiK'c with (•mtract- nf tliis ili-cription, they ilo

iiiiji'iM' upi'ii him the uiilipitiuii <i{ yi^lu^ a lii;ih<T divrj-*! of ililip

than tliaf which winilil nilicrwi-i- liavc ho'ii inrtiiiiln'iit . nui h

ll«' is ici|iiiriil In lakf' notice ul' appaniit. ilctVcts like tlnisr iiivi'i

ill tlic ca-cs citcil in imt/' ."i to lliis ..(.•lidii. lint he i* iml iiMiim

look for ciiliccaicd (let"<'cts.' A fiii-lii'ii lie imiuh.I he ihcln nil in

gent, n« a imit.ter fif law. on t.li«? jri-.mTiil liiat he faihil to ohs<

nieroly sporadic and trnnnitory con.litioiH rrsnltin;: fnnii the i

or omissions of his cocmployccs.' The extent of hi< iiiuiertakinj

if St. L. R. Co. T. Ontman (Ismi) 146 'The forpman of a ili rrick rnr »l

hid. 432, 4.1 N. E. «5I. ii'iiiiri'd liy ii mli' "f ll"' I'iMiipaiiy

An eni|iloyw of a rnilwny comiwiny pl.i.viMt; liiiii to s... for liitii«.lf !»

miiiKit rivdViT for injariii lauMil liy a iiMiitr tlicin llm( tlw •iinicliiiiiiy, t

failure to inspect a tlffiiti\f fori'lj^n aihl iiiali'iiil" |ii(ivi.!iil for liim ar

car. whore 1)V tin riileit of llic i i|iiiiy |)ro|i.T ooii.lilpni fm tlic inlin.li.l

known to pliiintifr the duly of in-iH-cl- iilnvmi-nl. i. mrf. ai h malt.T of

in-.' foroipi ram wa» cai-l ii|M'n liiiii. ;:iiilly of c intiiliiitoiy iiif:liv'i'ncf in

fl. Miiiinr. C. <e h. ft. Co. v. (Iruff ini; to di-ioMT a laliiil iliftct in

|1H!I2) 1.12 Ind. 1.1, 3\ \. K. 4iiO ( [iri- fraiiu wor U of tlii" oar. wlilcli is eoini

cino defwt nut nieiilloni'il) ; lllinniii C. liy tin' lliior. wlirri- it doen not ap

/.'. Co. V. Iliirnloir (lilOl) 04 111. App. Hmt ho was the iiisprotor of tlir

:;Oti (rraokod coui-linj? link). «7mc.-(/o .f H. It Co.^v. H,nnii.in (\'

An instriictiiin that, in the Bbsence of ll» Ind. App. .">70. .17 \. K. I'.IO.

notic(! of di'ficli. a servant in under no .\ rule rei|uiiiii<,' an eni; er tn

primary olilijralion to investiKale and 'put hin .iiyine ha* no refirinoe ir

l..-t the fitiie s and dnfely of I he ma fi<t- in the nieel.anieal eon-truptio

cliinery, ele., althonyh it is correet in llir niyiiie. U'llirstofi II. d S. .1. It

Aonie states of the evidence, is nol appli- v^ Smilh I lilOO) 24 Tex. Civ. App.

lalile in a case where the injured serv- 57 S. \\ !l!i!l.

ant was cliarj.-tMl by the rules of the em- A lirak.riiaii on a railroad train

pioyer to inform hinisidf as to the eon u^cs reiisonald:- care to inform hiii

dilion of the instrumentality in ipics of the saf.ly of the appliances li

lion, and it is a possible inf.-rence from used hy him is not. a^ matter of

the testimony that he mij;ht, by taking chaiL'ialile with such iieKlij-'UKv ii-^

notice of his surroundin;.'s, have a-cer- his ri^lil lo r ver. in failing' to

tained that it was dcfivtive. Illiiinin oovit a defect in a brake chain w

C. R. Co. V. ^nmlcrs (18114) .'iS 111. Apn (.'I'.e way. iiotwilhstandiii« a not ic

117 (brakoman had made several ru..s <' einplovcc- of the eoiiipiny tli.i

over a defective track). 'be duly of every eiiiplovce to "ki

Whore there is a rule requirins .rain- ilial the piii;ici-ty with which he Ini

men to exiimine the ears, it is error to work is in j;iinl and safe condilioii.

instnict the jury that a brakeman had if not. to rip.Tt the fact to liis iiiiii

a right to presume that the railroid ate siipeiior at once. Such a in

had usid -easonable care to furiii-li iIims not change the standard of

reasonably f-afe appliances. Trrrr lliiiil, which the wrvaiit is reipiired to at

i 1 K Co V I'riiilt (lit(IO) 25 Ind. in rejra id to inspect ion. .MoIiiIp J i

App. 2-1:. 57 N. E. '.m. <„. V. //.i.,...w nsMin ^-i ni Ap...

S<.e al.iO cases cited in the following = Neither the rule of a railwav

„yjjg_ paiiy reiiuiring employees to see tlia
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that lio v.ill mnk.! siidi nti in-inviinn n-t i^ prii.'tiiMl.lc f:iMiii: imo

accnniil tlir cxi;:! iii-ii"^ of tin- fiii|'l"Mii' ii». llii^ iiiiplii'il .|iiii!il'i

liili.'H <'f hi-* nf|M.M!'il.ililv is iii>t iiitn-<i>i<iitl.v n<'i>ctii/i 1 i' lli*.'

|ihn«*fnl..jry i.t til. riih-i on ihii siih,|-<'i. ' If "nrh fhru- t'v it

iiiiiiil, tho consiniction pii*. iiim.ii tlic nil«- !•* thai tin- -^iviini i.s UhiihI

to make »iich an fxaiiiinnii.iii i.' Iii' iiif-iriiiaiinii aii.l i.ppi.rtuiiiii.'H

porniit.* liiit ovon if a liinitinir rlaiHo of thi-* tim.r ih not ii*«'<J, it

pr,.rr.i«ra« upon whirh tli.'y *">rV nri- »at.>.

nor ttir liiw. r.'ipiiri'* u •witrhinan d

ili»rov«T »nd remove from mar a Irark

In the yard* In wliirli he work* an nil

hot which it is the .Inty of aimilier

ttorkmiin to remove, ami »hi<'h. Ky r.'n

«m of nearni'i-H to tlie track, caliln^ hin

tiiot. «tii,'htly prntrinlint.' from the foot-

iMianl of an engine on which lie i« riil

in", wherehv he in thrown ami kill.'il.

Iwiim-itlr rf".V. H. Co. V. ttnutdin ( IHl)H|

IJl .Ma. 1!»7. '-•.> So. (ton.

' In a e»»e vihcn- the caune of the In-

jury wm that f.iiir of the »ix ,poki>«

which itHiniieteil the hull «Tth the rim

ot a hrake wheel were l.rokcn off, it wiim

held that a hrakemaii whone affi cmcnt

to examine the applianeen wan mail.' at

the time wh.'n he entered the employ-

ment, and inclii<le«l a clauw Rtalinu •!«'

it was his "rlKht and duty unilcr all

circtini'.lances to take BulTieient lime."

\\:\n entitled to recover. Pratt v. I.'il.r

shorr d M. ft. R. Co. {I9f2\ 63 Hun.

hlfl, 18 N. Y. Siipp. 682. The court

said: "It is quite clear that it would

not have heen practicahle for the de-

cease.! to have performed the duty of an

expert examiner hefore uttinj; the ma
chinery of the cars he was r.'.juiri'il to

u.* in the di-eharL'e of his duties. The

cars conipoiiiif; the trains he wan re

Hiiired to work on were fri'ipiently

chiinged in makiiifj up trains. The exi

L'liicies of the husincs-i prevented that

delilieration which would ohviou.-ly tie

nec.'Hsary to a pro]H'r examination of th.'

macliinery. He was reipiired to be at-

Icnlive and vipilant in the discharge of

lii-i itnties to di^icover defects in the ma-

iliiTicry, and to refrain from U9in<{ ma-
iliin.ry if he learned it was in a dcfcct-

nr coiiilition: and that, we think, wa*
the extent of the requirements of the

ajireement."

.\ railroad brakeman whose contract

of cmployniont provides that he will for

his own safety, examine the tliinu's in

ooimection with which he works befor.-

lining them, to ascertain as far as ln'

l•e.l^|lnnllly can their •comiiiion ami

-oiiiidiios," i-s not ro.|iiirid to look afl.T

link for def.iU In a car wtiich " had

reason to lieli.ve. and which in fact, had

Uin in-'|»ileil I'V III.' I'liiiipaiiy th.' Mine

.lav. I.<il:> Shni' .f I/. N. If. Co. V.

lii'iiiii (IHItT; Tit III App 4,^ (jury war-

rant.'ij li' Hn.lin^' llial there was no .'on-

tribiltiiTv ni".'lii.'iii<i where the -dTMint

wa-. iiiiiiri'<l by a hanilhulil "o badly lienl

Itiat it could no! 1m< uia^pedi.

Whi-ie a lirakeman, in IiIk application

for eniployiii. nt. uii.lerlaki -. as wMin as

possilili'. I '11 ike a cjiri'fi'l examination

of all till m ir th.' trmk*. no that he

mav iinilei i.iiid the danfr-t nlteinlina

Ih.'ni. Ill' ,i--.iiini'- at leant the ri-k .)f

all th.' peiniaii.'iit -Irnctiires whieli he

ha.l had a chance of e\.iiniiiin'_' liefnre

the nciid.'nt. t,»Mi/i)i v. \ • k )<i>.'. V.

//. «f //. H. Cn. ilmiin IT.'. M.i>-. I.'iit.

.',,") X. I-:. S'll (striiik b.> ciiriiiee of roof

over htalion platform, w'.iil.' li.- « is •it-

linj" on the top «if an unusually bi^h

car).
* A nil.' imptwinp a duty upon em-

phiyies to examine for their own safety

the' eoiiilition "f eTifines anil maetiinery

before tisiii;.' IIhi'.i, so as to ascertain, as

far as practicable, their comlitinn and

aoun.lii'ss. is r.asonable and proper.

Mruiiilii.H rf C. H. Co. V. C.rnhnm ( IHUl )

»t Ala. .'il.'i, HI So. Jh:! (h.ld to Im' for

jury to say wheth.i- a servant iiiini d

by a broken drawli.ail had r ."i.' a

pVop.r exiiminalioiil . Th.- conn s'
'

".'so far as liul.' 140 imposes lb.' il " "

upon employei'S to c . ''le for th. f

own safety the eondiJi'ii of the ca.'.

eni;in.s, and michiner^. . .. before n.s-

in;,' them or ex|i<i^ing tlienis Ives on of

Willi the siime, so as to a-certain as far

as reasonably can be done, their condi-

tion and soundness, it is reasonable and

proper. It cannot be expecte<l of car

conductors or hrakemen to make the

same careful examination, and t« bo

•ible to diM-o»er defects to the sjinie ex-

tent, as tli.it expicL-d and reiiuired of

the emiilover or master, or persons in-

tnist.'il u'c'nerally with this duty for the

public saf'ctv or Siili'ty of einplovi i-s;

i„lt tin ch.inu-irr of the S'-i"-f - '>'•'<

to W pufoiined by conductois and
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seems to he an unavoidable deduction from the general princi

cnssnl in §>$ 108 et srq., supra, that a master cannot shift i

cnipluvecs his responsibility to them for injuries resulting i

fects due to wear and tear, by devolving upon them the duty o:

tion, unless they are given time and opportunity to make sue

.spcction as would reveal the defects. And this may be said to I

feet of the decisions.* It is consitlered that such rules should i

j

briikcincn is such that they necessarily
bcpi'iiie more or less familiar with the
a|i|ili:Miee3 and mnchinerj' constantly la

tliiir u-e and under their giipervision,

and ';iiow, to some extent, when they
are not in proper condition for safe use.

To tlio extent of their information, and
the opportunities afforded to make such
exiuniiiation consistently with their

other duties, and the circumstances at-

tending, they should observe and obey
the rule." ijetiiphis d C. P.. Co. v. (Ira-

ham (1891) 94 Ala. 545, 10 So. 283.

In Louisville <t N. R. Co. v. I'raraon

(1893) 97 Ala. 211, 12 So. 170, this

passage was cited w^ith approval, and it

was held that a rule of this tenor im-
posed, within the limits there laid down,
a dut/ upon the servants.

'In McKn^riht v. Uronkbjn lleighla

R. Co. (1S98') 23 Misc. .527, 51 N. Y.
Supp. 738, a servant was held not
churgoiihle with notice of a defect in a
hanic strap, which was visible only upon
a detailed examination.
A railroad brakeman is not, as a mat-

ter of law, guilty of negligence in fail-

ing to obsorve a rule of the company
ri(|iiiiing him to inspect the appliances
uliiib be is to use, which will prevent
bis recovery for injuries from a defective
lirnke. wliere the defects are not so open
iihl \ i-ible as to be deteclod at a glance,

and Ills only opportunity for an inspec-

tion IS while the train is staniling at a
slalioM waiting for a connecting train.

an<l is liable to start at anv moment.
irMdlhii V. .Wic Yorh. L. K. i(- U'. R.

Co. (1893) 67 Hun, 130, 22 N. V. Supp.
48.

"We are of the opinion that the du-
ties put upon the brakeman by the rule

in question adds very little to tlie duties

placed \ipon him by the rules of law.

Something more than the mere making
of a rule requiring brakemen to make
inspection of the implements and nui-

chinery used by them is necessarj- in or-

der to shield the master from the conse-

quences of a failure to perfonn the du-

ties of furnishing safe iuiplcmcnts and

machinery imposed by law u

He must have the appliances

portunity for making such i

The duty imposed by law upo
companies of furnishing reasoi

cars and appliances for the use

men in its employ, is for the
]

of life and limb, both of v

sacred in the eye of the law; a

policy forbids that the masti

be, in any manner, relieved of

without providing for the pei

of the same by some other i

fu' • aa required of tne masti
o, Bt. L. A P. R. Co. V. Fr
131 Ind. 329, 28 N. E. 989.

Compare, also, Holmes v. So
Co. (1898) 120 Cal. 357, 52
where it was held that an en

not entitled to an instruction

vided the plaintiff would not
injured if he had followed a cei

then the mere fact that such
impracticable or not observed

excuse him for not following i

A brakeman receiving a c:

train out on the line cannot I

the same degree of care as a r

spector or a man in a shop
supplied with tools. Matehet
ciliiiati, W. d .V. R. Co. (1892]
.134, 31 N. E. 702.

It has been held error to
demurrer to a reply to an ansi

alleges that the plaintiff, a 1

was called only a short time 1

train went out: that he was
continuously, until it started,

lani|w and signals, and in cou
loosening brakes, and therefoi

time to examine and discove-

in the brake staff which cau!>'

jinv: that it was dark, that
was not lighted; and that he
an ordin.irv lantern, which w;

cient. Chi'caqo, St. L. it P.

I'ifl (1891) 131 Ind. 319, 28 1

in jurisdictions where the se

the burden of proving that he

tlier act lal nor imputed kno
the dangerous conditions, it ii

!|r i
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n^asonable interpretation, and that the oblitrations of tite scn-ant

should be determined with refer<>nce both to the .haractor of the (l(^

feet and to his ability to make an e.xaminati..n.« Upon this basi.s

the validity of rules or agreements of the or.liiuu-y toimr by which

servants are obligated t.. examine appliances may .,ften be uplield.

But if thev are couched in terms which indicate a clear and absolute

intention Jn the employer's part to impose a more extensive obligation

upon the servant than is thus declare.l txi Ik- p.^rmi^ible, they will be

,reat;ed—by most courts at all event^^as an ilh-gul attempt to subject

the latter to the duty which is incumbent on the former, of seeing

that the plant is in a reasonably safe condition.*

A theory of responsibility which is less favorable to tJie servant

than that which is outlined in the cases so far cited is possibly indi-

catetl bv the conclusions arrived at, or th,. lan-unge used, in some

cases. But it is doubtful whether die staiidi...int of the courts was in

reality materially different from that e.x.>nipiilied in tli<> decisions al-

ready cited.*

instnict the jury that a brakeman is not

bound by a rule requirinj; bini to o\

amine the appliances, unless it is shown

tli.it he had been given snfliciciit time

I pn -ler facilities to fully e.\aminc

and know that such parts and appli-

ances were safe, as such instruction

places the burden on the dofenilant to

prove that sufficient time for inspection

WM afforded. Terro Haute A I. It. Co.

V. Pruit* (1900) 25 Ind. App. 227, 57

N E 949.

The fact that the servant had ample

opportunity for examination is em-

nhasized in Bennett v. \orthrrn I'. R.

Co. (1891) 2 N. D. 112, 13 L. R. A. 465,

40 N. \V. 408 (note 3 supra^

.

•On this pround the contributory

negligence of the servant was luld to

be for the jury, where he was iiiiMre<l

by reason of his failure to observe a

crack extending half way t! ron-h a

brake staff, about 3 inches .ove the

dog, such a defect not bfing discover-

able without a rather minute itispee-

tion. Myers v. Erie R. Co. (1S!1!)I 44

App. Div. 11, 60 N. Y. Supp. 422.

There a brakeman had set the brake on

a car, and four hours later, duiins

which time he had no specific duties to

perform, he was injured, while again

attempting to set the same brake, by

the breaking of the staff.

'It has been declared that rules of

a railroad company reqiuring its em-

ployees to examine the cars, machiiieiy,

and appliances which they are expected

to use are inoperative so fur as they

contravene th" principle which requires

an eniployiT to furnish and maintain

suitable appliances, and the ri^lit of

the employee to presume that this has

been done. Louinrille d -V. U. Co. v.

I'rarson (1802) 07 Ala. 211, 12 So. ITfi

(knowledge not imputable, as matter of

law, where a bolt fastening the end of

a handhold which gave way luid become

rustv )

.

• It has been held proper to refuse

an instruction thiit a railway servant

was nefrliirent if he violated a rule pre-

scribing that he should not aiteiiipt to

couple or uncouple a car. unless he

knows the coupling is in proper condi-

tion. .Wrv.soioi, K. if T. A". Co. v. l^ooi

(1800; Tex. Civ. App.) !.'> S. W. 870.

.\ requirement that, before a switch-

man shall couple or uncoiqile cars, be

must "examine ami see lliiit the ears or

en"ines to be uiiroiiplid or eonpled, the

pins, links, drawheml . and oIliiT appli-

ances contieelcil therewith, the ties,

rails, tracks, and roadbed are in a good,

safe condition, and that the ears are so

loaded that such work may be safely

done,"—has also been held invalid. Il-

linois C. It. Co. V. Coeby (ISOii) CO 111.

App. 2.")r).

•In Chieann A .4. K. Co. v. rtrnrjonUr

(ISSC) no 111. 51, 7 N. E. 6SS, holding

that a railway company is not entitled

to an in.struction that, if its onicers in
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An employee upon whom the duty of inspection is imposed bj

is not relieved from liability for its nonix>rformance by the mc

that other agents of the employer who are charged witli a siniili

in respect to the same subject-matter have also been negligei

regard to its performance.'"

In Texas, the principle accepted seems to be that it is always

jury to say whether the failure of the servant to examine, i

clmrffp of frcijrlit trains habitually cause

thpni to bo luailo up and sent out with-

out aflordinp briikcnicn an opportunity

to pxaniinc the brakes, that will not

excuse the brakcmon for their failure to

perform the iluty of inspection, the

(;round was taken that sueii a situation

is controlled by the principle that an
employee is not relieved ot his obliga-

tions by the fact that other employees

have failed to do their duty. (See next

note.) But when the context of the

passajre in wliicli the brakeman was
thus declared unable to recover is ex-

amined, it will be seen that nothing

more is meant than that the brake-

man was still bound to perform his

duty of inspection, so far a* was prac-

ticable, and that the lack of opportu-

nity for such inspection before the

starting of a train would not excuse

him for failing to make a due examina-

tion of the brakes while the train was
on the road. It may fairly be said,

therefore, that from the standpoint of

this court the extent to whicli a r\ile as

to inspection is to be treated as oper-

ative is really determined with refer-

ence to the ability of the servant to

comply with such a rule, consistently

with an efficient and reasonably expe-

ditious performance of his work. That
this is the actual elTeet of the doctrine

laid down by the Illinois supreme court

is apparently assumed by the court of

appeals in that state, as it has decided,

with reference to a notice declaring it

to be the duty of an employee to know
that the property with which he has to

work is in good condition, that, if he

used reasonable care to inform himself,

considerinff the opportunities aflforded

him, and the appliance in question ap-

peared safe, he cannot be chav<rod with

negligence on the ground of his h-,iving

failed to discover a defect. J

O. It. Co. V. Harmes (1893) .52

640.

In a decision by one of the

courts of appeal the dilemma i

the servant is placed by his d

of a rule requiring insjiection i

as follows: If an inspection

compliance with the rule won
disclosed the defect from whicli

juries resulted, and he failed '

the prescribed examination, he

recover; while, if the defect wa
so that a proper inspection w(

have disclosed it, his recovery

barred, as the accident was an
risk of the service. Alabama i

Co. v. Canon (1898) 28 C. C.

.52 U. .^. App. 442, 84 Fed. Ti

this doctrine was enunciated ii

to a foreign car, as to which tlic

inspection made by employees .

is. as was said, "about the onl}

tion practicable."

"Brail V. Pittsburgh, C. A S

Co. (1893) as W. Va. 525. 1

729 (brakeman injured by the

a nut to hold brake wheel

standard) Hemphis d C. R.

Orahnm (1891) 94 Ala. 545, 10

(fact that inspectors noticed

and failed to report it, held nc

cuse plaintifT). Chicago & 4. J

Rriigonier ('886) 119 111. 51,

688. holding erroneous an instn

the effect that the employment
inspectors to examine the riinr

hauling gear of the cars, but wh
made examination on the top

cars, relieved the deceased from

of observing whether the brake

repair, and that the rule wa
authority, as it was habitual!

naided by the company.
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pliancc with a rule, t!ic upiiliuiuv h\ which he \\:i- iiijmvil, wad cul-

imble."

"Oalvpfilott IJ <f S. .1. /' (''• V. niciit of suilclrs i : lii.nj.mm v. Ilnli.x

Mcholso.i (Ui'no; T.N. t iv. .\,,i,. i
.".T S. lau, II. .1 .v. .1. A". ''. il'.""»; 'l'f/''\-

\V 1193 (cnj;ineer .lid not sue ll.;.l m .\|i|'.) 5. S. W
.

!U!i ...lAaiit di.l n..l

,«itch was properlv a.liii^l.il afl.r his . Muinv .ipjui.' step, an.l slipp.'.l m eon

tiiiin had baeked oil t.i a si.lini.'. tlioii^'li M.|ii.-ii<'e of its li.iPf; .-.ix.Tcd will,

llie company -s rules provi.lrl tlmt . ii •j;vva~'-: rule i.i|mn(l l.iiii to .xamine

I'iueer* were reapoiisible for lliu ailjusl- all appliances before UUi.Unij tlieui).

IT
t



CHAPTER XXII.

RIGHT OF ACTIO.V FOR INJUR IKS CAUSED BT DANOFROTTS
'I'lcvs WHICH TlIK MASTER HAD PROMISED TO GUARD A(
OR JtKMEDY.

418.

419.

420.

421.

422.

423.

424.

42.)

421',.

427.

428.

429.

Introductory.

Necessity of proving that a promise was given.

a. Cenernlly.

b. Promise to furnish a new instrumentality.

Whose promise is binding on the master.

Rccovciy dcpcndont 'ipoii pioof that the servant was induced

proMiisp to continue working.

a. Generally.

I. Pronii>e having no reference to the servant's safety,

reliance upon pro'iiise given before work wai beg\in.

Rclinnce upon pcdnlse given after the work was begun.
a. Onerally.

6. Suflicieney of complaint.

c. Admissibility of evidence.

Rationale of the relations between the parties after the givini

promise.

a. Responsibility for conditions temporarily undertaken
ployer.

h. Presumption of waiver by servant rebutted,

c. Servant absolved from charge of contributory negligent

A~smiiption of risks as a defense.

a. During the period covered by the promise.

6. After the ex ->iration of the period covered by the promi
VoPnti won fit injuria, as a defense.

Contributory negligence as a defense in cases where a prom
given; generally.

a. During the period covered by the promise.

6. After the expiration of the period covered by the prom
Contributory n^ligence, as inferred from the gravity of the

countered.

Contributory negligence, as inferred from the length of ti

servant worlud after the giving of the promise.
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430. Illustrative cases.

431. Decisions restricting or ignoring the doctrine as to the effect ot .i

promise.

432. Duty of servant to exercise care with respect to the defective in^tni-

mentality.

As to the necessity of shownng that the hrcaoh of the prnnii^e was

the approximate cause of the injury, see cliaptor xr.ii.. i>'isl.

418. Introductory.—It has alreach boon ex|iI;iiiuHl that the fact nf

a servant's having entered or continued in an oinployment witli knowl-

edge of the abnormal risk to which his injury was duo may bo con.siil-

ei^d from two standpoints, viz., as being indicative eitlier of the con-

clusion that he had voluntarily undertaken that risk, or of the concbi-

sion that he was guilty of contributory negligence in subjecting him-

self to that risk. See chapters xvii., xviii., anie. It is manifest 'hat

the situation is not altered in these broader aspects where the work is

continued for the reason that the servant is assured by the master, or

by some agent authorized to speak for him, that stops will be taken to

remedy the defective conditions to which the abnormal risk is trace-

able. That the promise was made and that the servant's conduct was

influenced by it, are circumstances which merely introduce new fac-

tors into the investigation.* Both the defenses suirgostod by the serv-

ant's action in exposing himself to a new peril will theroforo be equal-

ly available to the master, where he hns undertaken to remove the

cause of that peril.*

In this connection it may bo remarked that, in cases of the type un-

der consideration, as well as in those which do not involve the effect

of a promise, the unfortunate ambiguity of the phrase "assumption of

risks" has prodncod a confusion between the two defenses.* See the

discussion of this subject in §§ 309, 310, ante.

' Adverting to the effect of such a
promise in relation to the defense of

lontributory nejiligence, the court re-

marked, in' Union Ufa. Co. v. Morris-

sri, (1883) 40 Ohio St. 148, 48 Am.
Rep. 6(59. that it takes the caoes in

which it is given out of the operation of

the general principle that one who
voluntarily and knowingly exposes him-
self to danger by using dangerous in-

struments cannot be said to be without
fault.

'See Clarke v. Holmes (1862) 7
Hurlst. & N. 937, 31 L. J. Kxch. N. S.

3.5B. 8 Jur. N. S. 992. 10 Week. Rep.
lOj, more especially the opinion of

Crompton, J., who stated that he found-

ed his judgment on tw^o propositions.

viz., that there was no defense under

the principle of law laid down in

PricKtlv V. Fouler (1837) 3 Mees, *
W. l.Murph. Ar IT. 30"), 1 .Tur. !is7.

and that the plaintiff h.nd not contrib-

uted to his injury !)}• his own negli-

gence. The statement in tlie text is

also supported bv I.ru-is ". Xeir Yuri:

d N. K. R. To. "(1S91) ..-.3 Mass. 73.

10 L. R. A. ."J^l. 20 X. E. 431 ; Srhhcl:-

er V. Axhlavd Iron Min. Co. (ISDl) 89

Mich. 202, 50 X. \V. 830. and many
other cases cited in the succeeding sec-

tions.

"See. for example, f^chlit:: v. Pnhst

Brenixti Co. (1894) .'>7 Minn. 303. nO

\. \V. iS9; P.-.i.-r V, nir.ilqrtt ,f ll f.;!i,i

hrr Co. (ISni) S.'i Mich. ,'>19. 13 I.. I!.

A. 728. 48 X. \V. 1092: TnyUir v. S; •-

Coal Co. (1890) 110 Iowa, 40, 81 X.
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Tho effect tlni- n^^criliod to a promise t<> romovp a specific c

danger is annl(ii;ciii.s to tliat ascrilK'd to an «'Xpn - or iiiipliec

unco that tlu'ic i> no jireaent danjicr. Se*- clia|)t<'rs xxiii., xxi'

Not infretpiently, iinleed, tlie evidence ahowi ti;ai tlie servan

both on an assurance of present safety and on a promise to

tlie dangerous conditions.*

An analysis of the decisions involving the effect of a promis

that the sen-ant is deemed to have no cause of action unless he

the following facts:

( 1 ) That a promise was given, either to the effect that tlie

ous condition which caused the injury would not be permitted

intt) e.xisti'Hco, or that such condition would be r(>medied.

(2) That tlie promise was given cither by the master hin

by some agent authorized to make it in his l)ehalf.

(3) That the servant's reliance upon the promi^<' was the

ing motive for his consc^ntiiig to siili jcct himself to the given i

If these facts are satisfactorily [>rov('(l the mast/'r may stil

liability by establishing one or other of the following propo^it

(1) That the servant was chargeable, in spite of the j

with an assumption of the given risk.

(2) That the senant was chargeable, in spite of the promi

contributory negligence in having undertaken, or in having co

to perform, the work in question.

(3) That, in view of his knowledge of the risk to which th

iso related, the sen-ant did not exercise proper care in perfoni

duties which he undertook or continued to perform after the

was given.

419. Necessity of proving that a promise was given.

—

a. Gc

—As there must have l)een something amounting to a i)romis<

master it follows that a simple protest or complaint by the

not followed bv an assurance that the defect will be remedi

W. 249. "Whcrp tli<^ ma er promises

or fifives the so'-vnnt rcasonalv <rroiind

to inffT or bolirve that the detprt will

be repaired, the servant dors not <(s-

si/tnc the ri.ik of an injury oaiiscd

thereby within such period of time after

the promise ... as would he rea-

sonably allowed for its perforinaiioe. un-

less the danjrer is so pal]>at)Ie. iimued-

iate, and constant, . . . that ho our

hut a reckless per-inn woiilil rTjinse

himself to it, even after receiving -uch

promise or assurance." Ti'rjfi

r. ^Yheel Co. v. Chnl /
'{

Va. fi2, .•}4 S. E. OTfi.

* Hail-ley v. Yorf/irrn C. R. C
82 N. Y. .370; Flynn v. Kansn.t

./. d C. n. It. Co. (ISS.f) 7S

47 Am. Rep. 09: f!ni(hih:nr>i!,

Cnrmick Harrextinq Much. Cc
.'iS Til. App. 418: Reddon v.

U. fo. (1887) ."5 rtah, .'i44. 15 ;

Miller v. Biillion-Hrrk tt C.

(1898) 18 I'fah, :C.S, 55 Piic.
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, 55 Pac. .-,H.

I41S1 PROMISE TO OU;»UD AGAINST DANT.EnS. 1195

not cast the responsibility iip-m ilic iiKisicr." Miwli 1.-, uiU ilir !•-•

sponsibility be shifted wii.-iv tlie omipliiiiii i- ii;.n ly il,;ii iIm- r. r

Uin defect increases the iliilifulty of \\»- wuik. and n-i ili^n ii i-^ d;ii;

gerous.' Nor will that result follow wlicrc there has l»cii .imt.'.. a

surmise or expectation on the servant's [tail. has<d on no sp.viti.'

I .mise.' In order to entitle the servant to nr.iv.r, the master or his

representative must have said something whieh eoiild reasonably In-

construed as a stipulation to prevent or to remedy the dangerous eon-

ditions in question.* But the mere fact that no fornud promise was

given is not suftieient to exclude the inference of an agre<-:i.ent by the

master to furnish or restore normally safe conditions. Any acts or

expressioi -, by which the servant gives the proj^T agent of the em-

ployer to utid'erstand that he is unwilling to coiiliinie in the employ-

ment, unless the cause of the danger is removed. c.,ii.tit.ute a siitli-

cient complaint ; and any acts or expressions by which such agejit gives

the servant to und<>rstand that the cause of the dang.M- will be re

moved, constitute a sufficient promise.' Even a conditional proini-..

' East Tennemtre, V. <t 0. R. Co. v.

Duffield (1883) 12 Lea, 67, 47 Am. Rep.

310: Texas d V. O. R. Co. v. /?.»<//?

(1895) fl Tex. Civ. App. 322. 29 S. W

.

«V4- W-ld V. .Mhsouri I'. R. Co. (13S8)

39 Kan. 63, 17 Puc. 306; ,ilr.T<ni<l,r v.

Tennessee d L. C. Cold i S. Wi«. Co.

(1884) 3 N. M. 255, 3 Pac. 7:;.'>: Cal-

ifWofi, H. <t 8. A. R. Co. V. [ircio

(1883) 59 Tex. 10, 46 Am. Kep. 261

See, generally. S 290. ante.

'Balle V. Detroit Leather Co. (1889)

73 Mich. 158, 41 N. W. 216. Compare

§ 421, subd. 6, infra. ,-,„,,
'McKelvey v. Chesapeake a O. K. ( o.

(1891) 35 W. Va. 500. 14 S. E. 2C.1;

Southern P. Co. v. Le'Loh (1803) 2 Tex.

f'iv. App. 68, 21 S. W. 563.

•A promise cannot be implied where

the only remark made by the master's

representative in regard to the defec-

tive appliance was more in the n.itiire

of a rebuke for using it in its then con-

dition than an assurance that it woiild

he repaired. Shackeltor Mnmstee d

y. E. R. Co. (1895) iv;7 Mich. 16. 64

N. W. 728 (assistant superintendent,

on being informed by a frei;.'ht conduct-

or that a hand rail was missing on a

car, told him to "get it tixed"). A
servant cannot recover where the evi-

dence merely shows that he put to h:s

foreman the question: "Why not get

a new wire rope?" and that the fore-

VoL I. M. & 8.-75.

man reiii.Trked: "Th.nt ini^rht il<i

"

PurrrH Mill d FArvntur Co. v. h'irl.l'Uid

(ISllSi 2 Ind. Terr. Kill. 47 S. W. :ill.

The fiict that the iiia-t<-r hum liaiiic of

a railway r<iiii|>any. wlicn rc|ilyiii'.' to

a coiiiphiint as to tlic (ipii«triiiliciii of

a car. statiMl that it i,iiL'lit rot to In-

ri.nde use of for louiiliiiir willi the

ronplln}: apparatus on otlier rar<. i« riot

evidcnic of an a>-^\iraTii'(' liy the ile-

fendant tliat its use wouhl Ix- ili-con-

tinned. It. Minivr. .1 . <f .'n'. /.'. C. v.

Oillnshrre (ISTf.) ."i:'. Mioh. I.i3. A

promise to get a new haml car. wliirh

will relieve a railroad eiiiployci's use

of a defective i-ar from cou-titiit iiii;

contriliutory nculi^'i-nce. is not c<ta!i

li>.|ied hy 'evidence that the foicniiii

dire<>ti"l the enii)loyce to ii-e the car

with jjioat care uiilil he could yet a

new one. and that he evfiected a new

one at any time. MeAtiilnirx v. Moii-

Inna Tiiion R. Co. (18!t,->) 15 Mont.

200. 30 Pac. S.'i.

'Pi<urt V. Chicnqo. R. I. d P. R- Co.

(1801) 82 iT.va, 118. 47 X. \V. 1017.

.\ notification i-^ncd to engineers hy

the master mechanic, directing' tliein to

niodifv their s)x'ed on a certain see-

tion of the ro;i(l -Mritil the tr.uk can he

got into better c<indition." operate-; as

a declaration that the defe<'ts will he

remwlieil, and an enginor has a riirht

to nl\ oil ~uch an assurance, t'lyiiu
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will be sufficient, in some cases, to fasten rcsi)onsibility upon th

tcr.* But tlie senunt is, of iiMii-se, not justiKod in n-lviiif? upo

a promise, whoro it is niinUf by a follow employee wlio lias* ii

admitUn] that he could not do what waa required without dir

£r<.-m some superior otficer.' S<'e S 420, infra.

Kcason and anuloiiry arc in favor of the position expressly tn

one case that, in order to justify a servant in n-lying upon h'

ter's promise ta repair defective machinery, it is not ntH'essai

any time for making repairs bhould be fixed, as a reasonable tit

be implied in the absence of an express arrangement."

It is not necessarv that the promise should have bf-en addro

the plaintiff individually, provided it was made in his preseni

Uie stipulated repairs would have removed a danger to which

exposed.*

Whether there was actually a promise to remove the dang

question for the jury, when it is a matter of implication.'"

b. Promise to furnish a nciv instrumtntaUty.—There is app

no adequate ground upon which it can be maintained that a }

to furnish other instrumentalities in place of those from wh

servant apprehends danger should not be deemed equivaleni

legal effect to a promise to remedy a defect in some instrum<

the use of which is to be continued. Such equivalence has I

serted or taken for granted in several cases." But in some cas*

T. Kan»a» City, Bt. J. it C. B. R. Co.

(1883) 78 Mo. 195, 47 Am. Rep. 99.

• It has been held that where the serv-

ant complained of the inoompotency of

his foreman, and was told thiit, if such

foreman did not do better in the fu-

ture, he would have to be disoh.Trped,

it was for the jury to say whether the

servant was negligent in remnininp in

the defendants employ. Lining v. Kew
Tork C. R. Co. (1872) 49 N. Y. 521, 10

Am. Rep. 417.

MVtJsojt v. Winona & St. P. R. Co.

(1887) 37 Minn. 326, 33 N. W. 908.

'Swift <t Co. v. Madden (1897) 165

111. 41, 45 N. E. 979, AfTirming (1890)

63 111. App. 341.

*Atchi/ion, T. & B. F. R. Co. v. Sad-

ler (1887) 38 Kan. 128. 16 Par. 46;

Alton Lime d Cement Co. v. Calve]/

(1892) 47 111. App. 343.
" Stoutenburgh v. Dow, 0. H. Co.

(1891) 82 Iowa, 179. 47 N. W. 1039.

»' Pieart V. Chicago. R. I. d P. R. Co.

(1891) 82 Iowa, 148, 47 N. W. 1017;

Atchison, T. rf S. F. R. Co. v. J

(1805) 56 Kan. im>. 42 Pi

Atchinon. T. d 8. F. R. Co. i

(1887) .18 Kan. 128. 10 Pae. 4

City d P. R. Co. v. Finlau.ior,

10 Xeb. 578, 49 Am. Rep. 72

W. 800: Goiren v. Rnrlrit (18

C. A. 100, 12 V. S. .\pp. 574.

973; Chicago Drop Forqe d Foil

V. Van Diini (1894) 149 111. X
E. 1024, Affirming (1803) .50

470: Siiuthrrn Kansas R. Co. i

(1880) 41 Kan. 747, 21 Pac.

In the recent case of Schlitz

Rroring Co. (1894) 57 Minn.
N. W. 188. the court said: "1

in which the rule has been app
been ca<es w)iere there was a

on the part of the ma.ster to re

defect. But we can see no <

in principle between such c:

tho.se where, upon the servant

ing to continue the use, the mi

his own convenience and puri

duces the servant to coutiuue



upon tho tim-

tiiij; upon fill .

In) lias Hli-fiiiN

liuut din'<'ti.iii-

rrs.sly takoii in

upon his iiiii-

iKV«>88«ry tJiiit

niible time will

n aildrosaoil fo

* presence, iiini

> which ho \v;i»

;he danger is a

n-'o

re 19 apparent !y

that a prr»nii-<>

'rom •wliioh llio

[uivalent in it>

instrumentality

ce has been :i<-

»me cases tiiorr

?. Co. V. Laniiiiinn

!). 42 Pac. :u:i:

K. Co. T. Sd'ller

10 Pnp. 46; Siom
I'ittldiinon {lS-*4!

Rep. 724. 20 N

irlrii (lSlt3» e,
('

App. 574. nS l>i

ri/e <f Fouiidni Co

140 111. 337. 3(1 X
8!)3) 50 III. App
J /i'. Co. V. rrnfcff

21 Pac. 785

if Scftfifa V. Pabst

57 Minn. 303, ,W

said: "The case*

been applicil hfive

•re was a prumi-*

stcr to renirity the

see no ditTtr.nfi'

1 such cases and

e servant's oliji'i't-

se, the mastii. fnr

and purpo^i-. in-

coatiuue it for a
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are intimations of a theory which would put promisoo of these two

(leKcriptions upon ditTcniit footings.'*

420. Whose promise is binding on the master.—la one case it was

laid down that, in dcti-niiining wlictiu'r the iiijurt-d .-^Tvaiit was jus-

tified by a promise in continuing in liin ein])loynicnt, tlie essential in-

quiry is not what authority the employee who gav«' the promise really

possessed, but what authority the 8cr\'ant suppo^jcnl liim to have.' The

wtundnesfl of this ruling, wliich is not sustained by any precedent.'*,

s«>eni8 fairly ojx'n to question, unless—which is not apparent from the

words of the opinion— ii, is to be taken as being subject to tJie qualifi

cation ,liat a promise has no obligatory effwt where the servant's sup-

posit'on was not a warrantable one, in view of the circumstances upon

<li(>rt time, upon the promise that the

iHe 1 all l)e discontinued at the end ol

xiich time. What, for instance, cmild
\f tl'o dilTerence on the matter of as-

-iimi,i(f the risk between a promiHC to

n iiiody the defects of this parliiiilur

wn;.'<in and a promise to furnish nncither

without such defect* T We can see

none."

-An employee cannot be held to as-

iiinie the risk of holt* protrucliiijr fmm
11 coupling of a revolving s*iaft mitwith-

'tanding a promise of the foreman to

rover it, on the ground that such proniise

is not to repair an existing defect in

the machineiy. hut to supply a new or

additional appliance which the employ-
er is under no obligation to furnish.

Ilomratake Min. Co. v. FuUcrton ( 1895)

10 C. C. A. 645, 36 U. S. App. 32, 69
Fed. 923.
" In SicecfKT/ V. Berlin i J, Envelope

Co. (1886) 101 N. Y. 620. 54 Am. Rep.

722. 5 N. E. 358, the court expressed its

opinion, arguendo, that a promise which
merely concerns a new appliance not at-

tache<l to the particular machine whose
aulTiciency is complained of, nor to any
iiiuchines of the same make, does not

fall within the general rule, but it was
held that, upon the evidence, there was
no promise made, nor any induw-ment
offered him, to take the risk, and the

rase rt-as finally decided in favor of the

defendant on the ground that the serv-

ant had simply been requested to con-

tinue working with an old machine of

a certain tjrpe, with the peeuliarities of

which he had been familiar ever since

he had begun work, and therefore as-

sumed the risk of any injury wliieli he

might thereafter receive in a serviM

which he was at lit)erty to quit. Con-
sidering the ai'tual ground of the deri-

sion, it sivnis not imreu'«mal)le to infer

that tlii-s*' soini'what obscure remarks
Ht)out the effect of the promise to fur-

ni-h a new instrumentality are not to

be taken in a general sense, but are in-

tenih'il to be applicable merely to a case

like that before the court, in which it

was eimsidered that the master was not
hound to improve the quality of the

plant supplied.

In I iiiliannpoUt Union R. Co. T. Ott

(1893: Ind. App.) .*)6 N. E. 617, it was
held that a servant who, until the ar-

rival of others which the master has
promised to obtain, useii a lantern which
he has ascertained to be defective as-

sumes the risk of injury as one thence-

forth incident to the service, and is not
in the same position as if h? had used it

until promiseil repairs should be com-
pleted. But that niling was chnngcfl on
rchearirsr (1894) 11 Ind. App. 564, 38 N.
E. 842, '39 N. E. .''.29.

In International <t O. y. R. Co. T.

^ViUianll> (1890; Tex. Civ. App.) 34 8.

W. 161. the court thought that the gen-

eral principle a.s to the effect of a prom-
ise was not applicable where a section

hand was told that a defect in a hand
car w-ould be renie<lied. and, having been
transferred to another car, was injured

bv the defective car running into it.

"' Ihlh I.umtirr Co. v. Krick.ion (1897)

25 C. C. A. 307, 46 U. S. App. 697, 80
Fed. 257 (no error in refusing to in-

struct that promise was not binding, un-

less the promisor was in charge of the

concern "so aa to represent the defend-

aut,"J.
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which it wag founded. Tiio pnHjisc point flniM dpcided du-' not

to have bct'n ruised in any oilier case. So fur as can be inlVntd

the luiiguage of the Aim-rican courts, tlie thi'orv upon wiiifh ilir

ctt'd is tliat a promise by an employee ia or is not bindin'j; n\»

employer, according as he had or liiid not, as a mutter of fuel, a

ity to take such steps aa were appropriuic, under the circunist

to secure the safety of the complaining party.' The cssentiul

tion in this '•-nnection, tlierrfore, is whetlier the pnrty who inui

promise W( the agent of the cinplnver or a more fellow sMrvaiit

thiB point of view a binding effect may be ascribed to a promi

•ThU principle Is laiil <l<>«n In

Ehmrke v. Furter (18'J1) 45 Minn. 338,

47 N. W. lOUtl.

Tlie employer liun hwn lit-M linlile for

th* promise of the undtTiiii'Mtioni-il em-

ployevt ai rmpoct* the motters rifi-rreU

to:—Of a ttenerul iiUjMTiiitriulent i>f a

factory to put in a now lloor, to n-phio'

one which ha« Wconie Uangprimxly slip-

pery (Wibtr Wo'ion Co. v. K,hl [IHlfi]

13U 111. 644. 29 N. K. 714. .MlinninR

[1891] 40 111. App. 584); of a railway

•uperint<>ndent to repair a switch (I'al-

lemon v. I'illsburg t( C. R. Co. [1S74]

76 Pa. 389, 18 Am. Rep. 412) ; of an

aaaiatant general roadmoHter, to repair

a twitch {Lake Shore d J/. S. R. Cu. v.

Winilo\e [1894] 10 Ohio C. C. 193) ; of

a yardmaster to have running borvd* put

oil a yard engine (I'ieart v. Chicago, R.

I. A P. R. Co. [189', 82 Iowa, 148, 47

N. W. 1017 ) ; of » lection foreman t«

supply new tools (.4<c*i»on, T. i 8. P.

R.Co. T. Sadler [1887] 38 Kan. 128. 16

Pac. 46) ; of K conductor, that a difcct

in a car will be repaired (Louisville A
y. R. Co. V. KenUy [1893] 02 Tenn. 207,

21 S. W. 326) ; of a foreman in charge

of the work in which certain machinery

ia used, to remedy a defect therein ( Ray

V. Diamond Slate Steel Co. [1900] 2

Penn. [Del.] 525, 47 Atl. 1017); of a

foreman with power to discharge an in-

competent servant, that he will be re-

placed by another (Galvetton, B. <t S.

A. R. Co. V. EckoU [1894] 7 Tex. Civ.

App. «29, 26 S. W. 1117; TFuat v. Erie

Chy Iron WorAs [1892] 149 Pa. 263, 24

Atl 291 ; L"*>le v. Chicago A W. M. R.

Co. [18901 'ich. 289. 47 N. VV. 571).

On the c hand, the master i» not

bound by ..-^ ..romise of an employee

who merely nii>ke.s repairs which have

faMQ determined upon by a person in

authority {Khmcke T. Porter [If

Minn. 3.38, 47 N. W. 1060) ! nor
pri-mise of nn iiBriit other tli;oi

ulium the servant knew to Im- in

of such mutter!! (r/ir,«i(/(i '(/..•, f*. i

n. C». v. Mcl'oinll [181111 "1

Kep. 1, 24 S. \V. «07 ) ; nor by tli

ixc of an employ)')' who is a udmi

lervunt acting under the inttnivl

the plaintilT hiimwlf, and not ii

4i'ntative of the master, qualillcil

(lireilions as to the continiii'd u.ii

defective appliance {Shnchellon

islee i X. E. ft. Co. [1895] 10
10. 64 N. \V. 728).

Tlion- was lu'ld to be no prom'

as the rule contcmplatee, where a

foreman to whom a yardmaster
to improve a ilcfeclive track in tl

so aa to Ie4-<cti the risk, notif

that he could not do it without

from his suiH'rior, but. upon n

([uent application, proniisol corn

ly "that he would do it if he ^

some Saturdav afternoon." l\

Winona d St. P. R. Co. (1887) 3

320. 33 N. W. n08.

It is error to pivo nn ins

which assunu's that an c inploy)'e

representative of a railroad coin

n^rards the ri'paiiiiiK )if elcrtii

ns)'d to facilitate the work of

ir<tn from a i-.\t onto a steamer, i

his promise to n-pair one of thci

tho company, wlicrc another emj

shown to have been in I'onlru

entire work, and no eviilcnce 1

olTered to prove that the fori

ployee was vested with any othf

than of overseeing the loadinj!

train. Oulf, C. A S. F. ft. Co. i

ford (1891) 79 Tex. 01!}. 15 S.

'./oHCi V. \eio Annriran i

(1»U8) 21 R. i. 125, « All. OUH
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le iiistnivtioti" i f

»nJ not II ri-pi

,
qiiiililli'cl to \i\\,-

tiiuii'd use of Hu'

\nckelton v. .l/.ni

•1895] 107 Mioh.

I no promise *urli

s, where a dwlii n

rilmaster appli-l

truck in the yiinl

isk, notifli'd him

it without otili'i-

t. upon a siili-f

nisc<l conditii'iiil

it if he ;;ot liii.f

OOP." nilniiu V

. (1887) 37 -Minn.

i< nn in«trurii. II

cinployee wa> tin'

Iriiiul coiiipiiTiv n-

of elcrtrir li^'il-

work of liiihliii-'

slcainer, and I hit

nic of thcMi liciiiii'l

lot her employir i-

in (•ontrol of tli>'

>viili'nep has hirn

, the fiirnier iiii

1 any other |>(i«"r

le loadin<; of ili^"

'. K. Co. V. /(r<ii/

lig. 15 S. W :.<il

nuriciin file l"

2 All. uO».

I r:i)] l..O\MSK TO niAlU) AOMNST DANiiKllS lllft

ih..iij:li til*' prMiiis..r wa* not, n vic^ iirlm-iiml l>.v vi lo of hi<* Kiipor

i.,iilv of i-Hiik. Sr«. I'hiH.Nis xxviii. XXX., po.st* iJnf. tiu right of *•

ti.in <'im iiri-.. .-nt ..f a |ir..iiii^c iiimle hv n f.ll..w *.r\iiM. whrther •

,iii..'i'ic.r or 11..I, wit.li rcpml to the iii.mv .Idiiils uf ih.- work.*

Tlio .|ii.siion wIii'IIht tlio «'nipl..,\r.> in (lu.^i.-ii wiw luitliorizo.! to

ninlxc tl..- aiiiTuti.m.s jv<|iiixilr i- ^<-.niv lli.' s<TVi.i.t',' ^iifrty i« for the

jury, wiiniovor eviiU-ii<-' lui- 1«< ii ii'Mu.-r.l wlii.li is n-a^onahly »u«-

(•(Ii'fihh; of tliocoii«tnirii..ii lliat iio was m. aiilli..ii/.«Mi.«

In jtiristlii^tioiH uli.n- ihr .ioriiiiic pn-vails that. 'v ornployr*-.

ho\v.'Vor Lipii his vai.K. is a im.t.- f.'i.uw s<.rvai.t of his suh..nlii.au>s in

n'spcct to nei- .loi... in carry iii^ on the hnsin.s- (s •iiai.tor xxix..

Iio.sl). it ia evi(h nt that llio master is bonntl only hy a proinisw! which

he has liiinseif inaiio.'

Tho niaatpr is liahh- for thf n"ii|H rforinancp of a protmfo mn.lr hy

his rtprcsentaiiv,.. aitlionjrli tlic servant wlio n-coivoil t,h.- pn.mis.. may

havr rcincstr.! .•.iiain of his fellow s^Tvants to take ^lrp. h.,- his pro-

t.rtion similar to iliu... which the masi(>r's rrpr.-.>ntat.ivc had agmt-d

tofjike."

ninna^'iniont of the marhinery. not In «

diilv of the master. \\ <l,l,er v. I'ir-r

(ISHHi l(>i. V. Y. 4!ir,. i: V. E. 21«.

Anirniiii;: I IHS.-|| US linn. .LVt.

' sinfi <f r,,. V. iy\>iii I iwni m7 III.

X\:. .-.S N. !:. 41f,, Alliiniin« (1!H)0) 88

111. A|.|' U'i- , „
'Snnlh V. Un,r„r,l (1870) 22 L. T.

S". S. i:iit (roiiiplaint to anil promise by

fi.ii'niioi not ri'ilVMiiiit ) . In Mlrn v.

Y, ,/ (Ins Co. MHMi 1,. n. 1 Exeh. Div.

•J.-)l. 4r) I.. .1. KNfh. N. S. (WS, 3t L. T.

N. S. .54!. the eonrt seems to have as-

sumed that a niana^'er'i whole dilty is

performed if he fives direetions to re-

pair a ilffntive appliiinoe. The promise

here hud hcen jjiven a "considerable

time" iH'fore the accident, hut its effect

was not s|>e<ifically considered.

These decisions embody the doctrine

estjiblished in Wilton v. ilerry (1868)

I,. R. 1 H. I.. So. App. Cas. 328. 19 L.

T. \. S. 30, which must be taken to

have destroyed pro tanfo the authority

of Clarice v." llolmeit (1862) 7 Hnrlst. k

N 937. 31 L. •!. Kxch. N. S. 3.16. 10

Week. Rep. 40.";. 8 Jur. N. S. 002, in

which it was expressly held bv Byles, J.,

and assumed by the other judges, that a

promise made by a manager of a fa4;tory

was equivalent in law to the promise of

the eninlover l-imself.

• Where a foreman in a car-rquUring

*A pronii^e piven hy tlie dny foreman

of a mine to an employe 'o coviT a

n.upliM>r of a revolving r.haft. which has

pri.lrudin? bolts, dangerous lo «iiih ">
phivw while in the discliaiKc <f his ilu

liiM, has iho same ellcc't a» a pronH'o

iiven bv the employer, and r.lii\.-< the

cinplovee from an assiimption < f I lie ri-jk

att-ndinp »"fh eouplinj!. 'nee it is with-

in the authority of such foreman to

ciiiise the shaft to be cover.-d. I he posi

lion of the court was that such an act

ilops not require a pre\-ious cnnference

with the Rcneral sui)erintenil«nl. or the

master mechanic, because it does not in-

volve anv alteration of the machinery,

or interfere to any extent with its opera-

tion, llomeslnh Mix. Co. v. fullrrlon

(ISOS) 16 C. C. A. r.45, 30 U. S. App.

:t2. 69 Fed 023.
. ^ u -

' A statement bv a fore- m that he in-

tended to move the m: nery slowly

was not a promise or n nance of the

master that defects wi 1 be ciir.-<l or

(l:in'n>rous places made -.ife. Puiirr v.

Vixon linnn 47 C. C. A. iWltl. 1I1S Te'l-

7.-,l. A servant who asks to have a

Hiiw reset and is told by the employee

iiilrusteil with that duly to no on work-

in" until noon, when he will see what

he can do, cannot recover for miur'e-s

-.vhirh he rtKvive= hcfor:- that hour.

The neglect, if any, i» in a detail of the
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421. Becovery dependent upon proof that the lervant was indno

the promue to continue workinf.— a. liiuinilhi.— After tlto itf>

ha« sliouii tliat tli<>n' liiii* Ixtii n |ir<iiiiiM>, actiinl or iiiiplit-il, on tlx

of till- iiiujtti'r, un<l tliat tliix |)riiiiiis<> aitii>iiiiiK to an iindirtAkiiif;

iiiov*', not only a dntip'r, Imf a dun;;«>r l>.v which he himwif i« tl

rned, lie still has the (iiiits of proviiiu that the irulutiii^ motive <

ODntiiiiianct' in tluMiiiplovnictil was* his reliatiop upon tho fultihnc

tlic pnmiiso.' liecover.v cannot U« hml wlu'ro tlio only rensonah

fennicc from tho ti-stiinony is that tlie iiervant c«)ntinup<l worli

brcnusp he relied on Un" nia^U'r's pminitte, as given, but niercl

cause of an cxinvtation, based on the dofcndant's habit, tliat ho \

niidv the ri<p..irs in qucHtion.' But the mere fact that the senar

Home suspicion that the moMter's assurances will nut bo made g(

not eno\iph \n deprive him of his ri>:ht of action.*

Wiu'ii complaining of def«wtive instrumentalities or m«chin«

is no .ipcessary that the servant shall state in exact words that I

prrhcnds danger to himself by reason of the defects, nor need tlu

a fonnal notification tliat he will leave the service unless the defe

repairoil or remedied. It is sufficient if, from tho circumstani

•hop hns promiMd to protwt an em-
ployrr wtiii*- he w iimlor a nir for th*

piir|x>«H of milking repairs, it is no ex-

cu«e for the fitiliire of the foreman to

keep the pronii'i- that the employee also

«iike<I <:lher» to keep watch. IfiMourt

P. R. C;. V. ttilHiimt (1881)) 75 lex. 4,

12 8. W 83.5.
« Hhoit-nltir r. Fiiirbnnks. ,W. d fn.

{1894) 8H \\\* .'IT'i, «0 N. \V. 2.'i7.

jfo rei'<i\iiy ran !«• had whore the evi-

dence fail'' to show that the servant

went on working.' in oon-ideriition of the

promise. Krilmii» v. Ulinoin .sVri ( Co.

(18!»7) 05 Wis. fi, ti9 \. \V. !•():». Th».

testimony of the pluintitT that the de-

fenilant had promised to make certain

repairs is not snllieinil to show such

rerincfl upon that promise as will relmt

the pre»\imption of an acceptance of the

risk, where there is no evidence that

plaintiff complained of the defect as

making his work more danfierous. or

that he ever though* ->f quittiiip hi.s job

unless repairs were made. tindtreU v.

yaiihua Mfg. Co. (IBOO) 70 N. \\. 3!K),

47 Atl. 613. A skilled machinist who
on commencing work learnol that the

machine used by him was defect iv", and

continne<l to work with it for tlve

juooths without compiiiini, and who,

after making complaint to the fo

and being told that there was n<

Ut make repairs, contintied woi

months, when he again made cnn
to the general foreman and was tol

it would he fixed after awhile whe
machine was reached in the con

reimir. assumed the risk of an
cause<l by such defect a we«"lc aft

complaint to the generul foienian.

hull V. Itrlroit, (1. II. rf U. K. Co.

114 Mich. 135. 72 X. W. 145.

SiiHthrrn I'. Co. v. hpiuh (1(

Tex. Civ. App. (18. 21 S. \V. 5(13.

struction wliich tells the jury the;

find ffT the plaintifT. if they l>eliev

the evidence that the plaintifT.

time of the injury, "had n'-.f

grounds to believe that the def

would immediately cure the defect

been held misleading and prejudi

the defendant, as it li>ave» the
j

infer that the servant may recovc

if his lielief that the defect wii

cured was a mere surmise or expn
of his own. based on no specific pi

MrKrlrcy v. Chesapeake rf 0. i

(18!>n 35 \V. Va. 500, i4 S. E. i

Heb'T Wag n( v. h'ehl ( 18!)

111. n44, 2!) X. 1.. 714, AtUrming i

40 111. App. 084
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the cnito, it can bo fnirl.v infiTrf<l timt the itorviiiii in rnmpluiiiinK on

his own ui'count, uii'l tliat \iv wuj* intliiii-«l t.. euuiiini'' in ilic it.rvico bv

rwwon of tlio promi!**'.'

It ib ordinttril.v for thn jnry to xay whether thf ^•rviint,'* n-liamv

on a prt)ini»o by the nuistiT iii<lii<'<"l him to i-unfinuf work.''

That the scrvuntV nlitiiKc on the mn-i.rV pr-omi-.- wuk tin- «fficicnt

causf- of tlio injury ••anii'.t U- int'orrt-il wliori' tin- rv id.n.o ^hows that

the Borvunf appri'li.n.lr.l no .Lm^.r fr-.m ilu- puiti.iiiar M-r\'u'o in

which, prntliiij; tlu- fiilliliii.nt of tl,o p^omi^*•. li.' \va- . iicair«-<l whon hv

roedvrd the injurv." Nor .!.«* a proiiii-o innn- to ilio Uiiotit of thf

servant nnh-s ii.' \v;is in.iiiiT.l at a fim.' an<l iilnfo »-o\'rt .1 by if.'

b. Promis, hiiriiKj nn nf, ,,,„; fo ihr nrrninl'H «./>.///. — Several

decisions are hn^-d upon the principle that a promi . cannot ho rr-

jrarded a.H the indu.injr nioiive of the serNanl's wntiiniaiwe of work,

iinlcua it appears that the imiiKNliate piir[)oso of tho stipuiaU-d altor-

ationa was to secure more ellcctually his i)ersonal safety.'*

* Rothrnhf^rqir v. y<>r(/iir«»iffnt Can-

nol. Mill. Co.' (1804) 07 Minn. 4(11, ">!>

x. \v. an.
' I'liiim Mfq. Co. T. Mnrrinifii (ISS.'J)

40 Ohio St. 148 ^ . Am- Rrp fl«l>: """'•

ivber- V. \nrlhurnlrrn Connol. Mill.

(•». (l-,.t4) 67 Minn. 4111, 59 N. U
.
.Vtl.

•Sw llullnran v. f (,ii<ii /ri.n tf t'liini-

dry ro.(18»6) 13,1 Mo. 470. 3o S.W .
JtiO.

wri<!re a wrvunt eiiduj-i'd in iiioviiv.' ii

dt-rrifk ncro-x the uniovi-rcd (jirdi'r- nn

tho ttr»t ilii'T of n huililinir. afl.-r tli<!

master had proiiii-M'd to funiisli iii'Tc

planks, fc" '"to the (fllir h.V hm-hii

of hi» foot R. inB from the Rirdi •. ii|"m

which he pluc. . it witliouL api)r<li«iidin';

any danK'"'' therefrom.

'A proMiine to shore up a part of a

trtmch whore the norvaiit exi«-( t-* lo t»-

presently workin« will not eiiliih" In"-

to recover for injuries cnu-id hy an

earthslide at that part of the trench

where he was at work when he rec.-iv.-d

the promise. Shniwlter v. t\iirl,,,„k>i

M. A Co. (1894) 88 \Vi». 376, 00 N. \\.

257.
• Where a promise is relied upon either

as showing an expr^s as^^unlption f tho

risk by the master, or as atr.ir.liii^' a

reasonahle Ruaranty that the ,laii-.r will

be removed in time to prevent iiijury ti>

the servant, it must be shown tlint waat

passed between the master and sc rvant

•had in view cither a transfer "t the

risk from the ^ensnt tn the tnu-'er. "r

the rc-movnl of the dan-jennn condition

us a priiteetion to tin- servant. In

other words, tho master sIilhIiI have In-

duced the servant to waivi- hi* ri(,'ht to

leave the danj.'eroiis i'M>|iliiyiiient. either

by takinu upon himself the res|ir)nsibil-

ity f"ir injuries which nu;;lit result, t

by le.i.liny llie "er\anl to believe that the

dntv tc. n-|>^iir the appliaiwcs. or supply

the di'lii iency. woubl lie in-rfi-r. led with-

in rea-nnable time." Inii riiiiliftiul tf 0.

V H r„. V, Turnrr (1803) 3 Tex. Civ.

App. 4H7, li S. VV. 14fi.

".N'li case . . . bas pone so far a*

to hold that. «here the ser\aiit il'»-< not

iiiiiiplain on his own aceouiil. and con-

tinues in his employment witli full

kniiwhsl-e nf the risk, he can n-eover of

the ma-lcr. because the latter, when the

defis-tivc ciinilition was called la his at-

tention bv the s,-rvant. gave assurances,

which dill not induce the servant to re-

main, that the defcs-t should l>e reme-

dii-d." TcK w V. .Vtic York d .V. B. R-

Co. (18!tl) l.J3 Mass 73, 10 L. K. A.

513. 20 X. K. 431, w .-e it wag held that

no action could be maintained by a serv-

ant whoso employTiient required bim to

•ro iiiion a pier wliiili had become un-

safe bii-.iuse of the dei-ayeil condition

nf the plankinif. and who continued in

the service with full knowledge of the

risk. allhouKh he coniplained of the de-

fects on the ground that "someone was

liable to ijct liirt." and received the mas-
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422. Reliance upon promise given before work was begun.—

I< w cases the courts have sustained the right of a servant to re

in cases where, hcfdre he entered the eniployinent or undertook i

work, he liad rrc<Mv<'d a promise that certain specific precai

would he tiiken tr» st-cure his safety. In some, at least, of these

it would scorn that the ridits of the s<^>rvant would have been tlie

(>ven if the promise had nnf licin i;i\en. But it is clear that,

ever may bo the impli<'<l olilii;:itiuiis of the master in a given ins

the actual extent of his duty after the promise has h<>en given ia

ured by the scope of the express agreement evidenced by that

ise.'

tor's assurance tlmt tlioy stioiild tip iTine-

(Hod. It was ron-iil.'ivil tli:it tlic cdm.

|>liiint WHS iiindo t'litinly in llio iiitcrcst

ipf tlio dcfoiidiint. iind nfcrrid only to

tlio dan^iT inPuiTcd by stiMni'd-^.

Tlip jri'noral rule as to tlip pirict of a
|>i(inii p lias no ap|>lipatirin to a pa^o

wlipip noitlipr the nia-tcf nor tlio servant

pontpniplated any aildilinnal danjicr to

the servant in the use of the <lcfiptivc

instrument, but only inqierfeptions in

the work done with it. Trsinvr v.

Horhm (ISOu) 59 111. App. fiOO. Fol-

lowpd in Chiciutu liritUir if Iran ('•>. v.

JldilcK (inOO) 91 Ill.App.2i;!». Xnr to a
case where the renrun-t ranee of the serv-

ant ia merely \.^^
' e ell'irt that, with an-

other appliance, the work would be

<»asier, and he himself admits tliat. be-

fore the accident, he never thou^-ht that

the work involved anv danj-er. (loiien

V. Harlen (ISn.'t) 6 C. C. A. 190, 12 U.

S. App. 574. r,n Fed. 973.

An asfturaiipe {riven by the master that

the number of hands will be inen-ascd

will not relieve the genant of his as-

sumption of the risk ari-inj? from the

insuHiciency of the number, where the

master's promise was made in his own
interest, and with referrnpe to the more

rapid despatch of his business, and not

with a view to t'l', protection of the

spr\'ant, and to induce him to remain in

the service. Iniernntional d 0. .Y. li.

Co. V. Turner (1803) 3 Tex. Civ. App.

487, 23 S. W. 146. This decision was

lately followed in another, where recov-

ery was denied upon evid('nce which

showed that the plaint ilT, a brakeman,

upon an objection being made by the

defendant's agent to hauling a ear with

a defectrve drawhead, replied that he

hoped tiu drawhead wot^M break, as the

defendant would then have to rep

that orders were thereupon yiven

l>air it iinmediately, but that the

man contiinied to use it for

davs. hxliislrial Liiiiihir Co. v.

vo» (1000) 22 Tex. Civ. App. {

S. W. MVl.
' A railway company has been h

ble for injuries caused by e\po'

extrpiiip cold, where the servant li:

sent, in an emergency, to eleai

snow from the track, and had
to go until he had re<'eived an
a nee that provision would be mi
liis protection. Ilii'ttt V. llnnvihi

./. /,• Co. (ISS.'j) 19 Mo. App. 5

corporation engaged in putting i

appliances to move cable cars i^

for injuries to its eni|)loyee fn

running of a c-ar over the line w
was under the track in the perfo

of his duty, where he acted in i

upon the statement of the foreni

was superintending the work t

par wo\ild pass until a time Cf

aMv later than the time of the ai

Fhiclll V. Third Ave. R. Co. (15

App. niv. 308, 41 N. Y. Pupp. ',

ship owner is liable for injuries

ing from his violation of a pro;

stati'in a man at the hatch of

in order to protect laborers in t

while the loading is going on. (

v. licrnn S. S. Co. (1893) 92 C

19 S. E. 33. A servant who is

that a boiler which he is to rep:

be ready for him at a certain tin

in the absence of any notice to t

trary, rely upon such assuram

the master is liable for an inj

easioned to him by reason of his

to keep his promise. Kewant^e

Co. . Erirk':nn (IsnS) 78 111. i
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423. Eeliance upon promise given after the work was begun.—

a.(/enera%.—iSlatoil iu its most jiviimil t'..nii, tlic iloctrin.' uin)lic<l

by most of the courts is simply fliis: If it i:* a ivM-.nabl.. inference

from the testimony that the indueiiij,' motive of the servant's contin-

uance in the employment was his reliance \\\f«u a promise that the

dangerous conditions would be remedied, ilie mere fact that the serv-

ant knew of and appreciated the abnormal risk which caused his in-

jury will not warrant a court in declaring' that his continuance in

the employment rendered him charjreable, as a matter of law, with an

assumption of that risk, or with contributory neglifiniee.'

The doctrine may also be expressed in languauie which emiili:i-i/.e.s

the consideration that it is an exception ingrafted up^ii a ^.ik lal prin-

ciple."

'"If machinen- ripon which a servant

is employed baslMi-oiiie daiiiicKiiis. and

the servant has complained nf it, and

has been promised that it shall be re-

paired, but is injured before the defect is

remedied, and wdiile he is reasonably ex-

pecti'ia the ])riniise to be performe<l, the

promise is a circumstance to be consid-

ered by the juiy in deterniiiiiiijr whether

he has assumec" the risk in the mean-

time, and whether he was usinjr d\ie

care in working when he knew there

was dancer." VtiiiisrU v. Halt (ISSSl

145 Mas-H. 468, U S. T. .130, Compare

also (Irrcne v. Mitmniiolin <( St. L. li.

Co. (1883) 31 Mim. 248, 47 Am. Rep.

785 17 N. W. 378; fliilf. C. d .S. F. It

Co. V. Donnrlbi (18JS) 70 Tex. 371, 8

S VV. 52. Bnnth v. /.. W. Ilnrl.iin IjU>ii-

hrr Co. (1896) 64 Miui. 447, 67 N. W.
358.

An instruction that, if a servant re

lied upon the promise d his master to

repair a defective applhnce, and con-

tinued in the employmeit a reasonable

time to permit the mastci to repair the

appliance, he was not gUlty of negli-

gence in 80 doing,—is not !rroneou9, al-

though it mip' * have been better to in-

form the jur; ..hat, under the circum-

stances, the servant had a ight, under

the law, to continue in the employ of

the master, relying upon h^'promi.sp.

Donlry v. Dougherty (1898 174 111.

.'582, 61 N. E. 714, AfHrming 1898) 75

111. App. S79.

An instruction is not bad for the

reason that it bases a master'nliability

for an injtiry sustained by his servant

upon hii failure to repair a detct com-

plaiiicd of by thi' siTvant uitliin a rca-

MUiaMe time alter i rcci\ in^ iiulice, in-

stead nf within a n-a-Mi il.lc liiiic after

proMii^iiiir to repair, u li< r.- the notice

and prciiiii-e wiMe made at the same

time, i'ditxoli'liil"! '"•"(( ''". v. Hnl.nmp

llS'.iS) 7:> 111. .\pp. liO.") (iKitilieation

that roof was in a daiiL'iT'Mis cuiclitinn

was <;iven three days lul'iue the acci-

dent).
' In one case it was said that the rule

that a servant accepts the nrdiiiaiy ri~k-»

of his eiiiploynieiit. and of difccts in

machincn- and ap|diaiices of which he

knous. <l'oes not apply to one who has

informed his eniplcncr of siich defects,

and only eontiinies in the eiiiployineiit

for a rea-diialile time. I.i/ltlc v. Chi-

r,i,io d W. M. I! Co. IISIIO) 84 Mich.

2S'.l, 47 N. W. 571. In another case the

court remarked that the <;cncral rule

that the servant assumes, not only the

ordinary risks of the employment, but

also those superaddnl by the negligent

omis,sion9 of the master, where they are

known to the servant, is modified where

the servant, upon his discovery of a

danger arising from such an omission,

complains to the master and receives

such [rtoiuises or assur.ances as to make
it reasonable for him to assume that the

deficiency will be supplied before he is

exposed 'to injuiy from it. Inlrnia-

tional <f G. .V. R. Co. v. Turner ( 1893)

3 Te.K. Civ. App. 487, 23 S. \V. 140.

See also the following passtige, where

the standpoint is the same: "Employees

on entering into a ha-.ardoiw employ-

ment take the ordinary risks attemling

that eervice; but when servanta com-
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The rvile thus fonnulatcd is applicable to cases in which the

tive conditions were due to the orijrinal construction of the ph

well as to cases in which those conditions supervened while the

was being used." Nor is its oi)eration confined to latent c

merely.*

In cases where a promise has been given the evidence usually

that tlie attention of the mast<.'r had been called to the existence

danger by the servant whose safety is menaced by it ; and formal

ments of the general rule commonly refer to the circumstance tl

servant has notified Uie master of the dangerous conditions wii

desires to have remedied.^ But it is clear, upon principle, tlia

tive action of this kind on the servant's part is by no means nee

to fix his rights. A promis<' given by the master propria ntoli

obviously possess the same virtue and etlicacy as one given in re

to a complaint by the servant.

Before the master can bo held liabl • as for a failure to peri

promise to rr move a specific danger, it i^ clearly nccessiiry t(

that the existing conditions were of such a nature that cheir n

nance implied culpability.*

plain of what apppars to them to be

an imprniiinfi peril in a position to

which Ihcy have been ordere<i. and they

notify till' master of the danger, and
• -Iv tc he relieved, the master cannot

refuse to relieve them, insist upon their

eontinninj; the work in that position,

and. when' they remain at his direction,

waiting for an inspection which he has

promised but neglected to make, relying

upon his promise and sujxTinr iidg-

ment. and fearing the consequc xs of

disobedience, and are injured, be tlien al-

lowed to say : J'ou were guilty of con-

tributory negligence in doing what I di-

rected you to do,' or, 'You assumed that

risk when you entered my employment.'

Under such circumstances. empUnees
cannot be said to have either heedlessly

or voluntarily assumed the risk."

Schlacker v. AshUtxd Iron Mxn. Co.

(18!>1) 89 Mich. 202. 50 X. \V. 830.

*iiv<i(t d Co. V. (rSrill (l!>nOl 187

m. ."IST, 58 N. E. 410. Allinning (19(10)

88 111. App. 162.
* Mcf'arUiii Carriage Co. v. Potter

( lH!t!l) \n.\ Ind. 107, 53 N. E. 46,'>, Re-

versing on rehearing (1808; Ind.) 5

Am. Neg. Rep. 132, 52 N. E. 209, which
reverses (18981 21 Ind. App. 602. SI

N. E. 737. the court said: "A |iroMiise

to repair is confessioi to a br

dtity, and when a niiijtcr. to riL'

self, requests and iiduces a pi

ment either for coneiiieiicc or

no principle of justice will lay I

den of delay upon the uiioU'eiidii

ant. 'I'lie whole question is 1m

upon the wrong of the master, a

sophistry to argue that the s<'r\

confiding in his ma.ster's pronii.-

reasonable timf in which to c
defects, clearly obWous though 1

should be chargeable with having
the master's tuty to him. at«l a

the additional risk himself."
* See, for eiample, ^\'(Jll(lu<lrci I

V. Jones ("885) 80 Ala. 123;

Mfg. Co. V Morrisiry (18S3) .

St. 148, Ai Am. Rep. HtiO ; .1

Furtincc ft. v. Abend (1883)

41, 47 An. Rep. 425: Greene v.

aftoli^ (t- !t. L. R. Co. (1883) 3

2t8. 47 vm. Rep. 78."i. 17 X. \

CouH.sc/JV. Hull (1888) 14,5 Ma
14 X. K 5.30, note 1, sujirn.

•Recriery has been denieil

ground that, as the absence of i

on a nangle is not a defect. i

plover could not be held liable

gro'unl that he had promised to

a gurd. lliyfiifm v. I'atiniuq
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Ordinarily the protection afforded by the promise of a master to

repair defective machinery is not postp.mod until after the arrival ot

the time at which the promise is to be jHi-t'ormcd, but commenct-s ar,

soon as it is madeJ But if the master has mewly made a qiialitted

promise to remedy a defect after the expiration of a certain period

and not till tlien, the ser^•ant cannot recover for an injury received be-

fore tlie end of that period.*

Under ordinary circumstances a promise to protect a servant from

a certain risk is construed as being nu>rely an engagement that the

dangerous conditions will be remedied, so far as that result dcpon.ls

upon the performance of the masU>r's pers-.nal duiios; not that the

sporadic and occasional acts of negligence of servants, wlueli he did

not directlv control, would not wcur again.'

b. Sufficiency of comj>l>iiiit.—\ny complaint which alleges s.ilwtan-

tially that the servant remained in the employment for a rea.^ mahle

195 Pa. .WO. 4« Atl. 102 An piiiploypr

is not lialdc where the elevator, in run-

ning wle-h the operator was injured,

was nc .t of repair, and was of a

kind i dinarv "«e. thoufth the op

erator Had told" the master's snii>erin-

tendent that there should be fiuards at

the sides «f the elevator, and the su-

perintendent had promised to provide

them, hconani \. Ihrrwnii (1!U»0) li>.')

I'a. 222. 45 Atl. 723 (there the court

laid it down that no promise made by

the master's su|)«'rintendent 'Ciin [.'ive

rise to a dutv not reooifnized by law").

Where a floor has always been in the

same condition to the knowle.lce of a

servant, the fact that an enfrinwr in

charge of boilers led a person employed

to assist in shoveling coal under the

boilers and to keep their fronts clean,

to believe that a new floor would be put

in. does not affect the employer's lia-

bility ;
for even if the engineer was au-

thorized to speak for him.—which was

not shown in this ca.se,—his promis.' un-

der such circunistan'-es would nave been

without consideration or binding force.

\eal;nd v. /../"" rf «• /? Co. (18!)!l)

173 Mass. 42. 53 X. K. 1.37.

An employee of an inde|H'ndent con-

tractor engaged by a railroad company

to load slack on cars cannot recover from

the conip:inv for p.Tsonal injuiies

caused by the falling of a piece of slack,

upon the ground that he relied upon tlie

company's promise, made to 'he con

tractor's employees, to cool the top of

the pile with water, since the priin\i-e

to repair is only important to rel'Ut the

inference that
"
<lefe<ts are waived by

continuance in employment with knowl-

edge of their cvistence. and. as the coin-

miny liad onutted no duty, the employee

waived nothing by continuing in the con-

tractor's eniplovment. Hrniislrnfnr v.

K-fjkuk it W. k. Co. (18'.I9) 108 Iowa,

377, 7!) X. W. 130.

In a Xew York case it was held thit.

even if the evidence had shown that a

promise hid been given.—a conchi-iim

which w.i* declared to be unwananlable.

—no oliligation was impos«Hl by it. as

the machine had remained unchanged

since the beginning of the servant's en-

gagement and the master was not Imund

To furnish a better one. Sn-rmrii v. Itir-

/.ri .{ ./. h:r.ir!„i,e Co. (ISSii i 101 \. V.

.-,20. 54 Am. Rep. 722. 5 N'. K. 358.

' Mi'liirlnv Cnninqr <'<'. v. I'ltttrr

(1800) 153 Ind. 107. 53 \". K. 4115. l!e_

versing on rehearing ilSfiS; Ind.i .>

Am. Xeg. Rep. 132. 52 X. K. 200. which

reverses (1898) 21 Ind. App. (i02. 51 X.

K. 737.
' A~. where the promise was to repair

a defect in machinery as soon as the

"present order " was run out. Slmnlard

Oil Co. V. Ilrlmirk (1R97) 148 Ind.

457. 47 X. K. 14. distinguishing cases

in which th.re is a promise- to re|Miir

irencrally. i. c.. within a reasonable time.

See S 420. iiifni.

'On ibis ground recovery has been

Iriiinl wlieic, after the ma.ster had
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time in roliaiu-e upon a pnmiiso by the defendant to remedy the

gerons cnnditioiis is j^ood iij;aiii.-jt a di'imirror.'"

On the other liand it lias bcm ii<>ld in one enso that a (.'oin)

wliich fails to aIl<-:;(' that thi' plaintilT roliod on tho })iMiiii^(' to n

or tliat a rea?onal)'<' time for repairing had elaps<'d ui'trr the pr

was made, will Ix' lirid bad on sjxxjial demurrer, but is Mitiiciciit

verdict;" and in another ease that a complaint relyinj; on a pr

by the master to remedy a defect is demurrable, nni<'>s it allcijcs

after the promise, a reasonable time had elapsed b(>fore the ace

for the master to have remedied the defect."' But the pmprii

thus requirinj; an averment with respect lo the expiration of i n
able time appears to be quite disputable.**

promiaod a servant employed on a build-

ing to piolpct liini from falliiifr int'toiial,

he Will injuri'il by a plaiil; wliirli a fol-

low sr>n'ant allowod lo dioii iipdii liim.

Vogt V. Uonstnin (1900) 81 Minn. 174,

8.3 X. \V. rtXA.

'°Kut.t Cliiciigo Iron iC- fUrrl Cn. v.

Williiitiii (1S'J7) 17 Ind. App. .j7;i. 47

N. E. 21) ; llroun v. /.«?v /J/ov. (1!>()0)

21 Ky. U Kcp. 1724. .->.-) S. W. 1079.

A il<claratioii in an act ion Ipy an em-
ployee against bis eniiitoyer fur personal

injuries, wliich sulliiicntly -etx out tlio

defect in tlie machine relied on. avers

that tlie plaintifT noiilied the defeiKlant

of tlie defect and received a pviiiMJse that

it slionld be repaired, ami that, rely' ,

thereon, be went on with hi< work, is

not obiio'iioiis to a demurrer on (he

irround that it shows (hat tlie plaiiititt

assumed (he ri-k. .Ii,)ir.i v. .Veir Aincr-

iron I'ilc Co. (18!18) 21 K. I. 125, 42

Atl. .-)09.

The averment of a complaint in an
action by a servant a;_'ainst a mas(er

for personal injuries due to a defective

machine, that defeiidmt had pronii-.ed

plaintill that il would repair the ma-
chine upon the conijilelion of the job

upon which the plaintiff wis then work-
ing, is sullicient to wi(bstand a dc
murrcr upon the ground that the prom-
ise is too uncertain and indefinite as to

time of performance, although it does

not appear how long it would take to

complete the job; but defendant's rem-

edy, if any, is by motion to make more
certain. McFarlan Carriaqr Co. v. Pot-

ter (1899) 153 Ind. 107, 'r,r, S. E. 465.

Reversing on rehearing (18!)>i; Ind.) 5
Am. Neg. Eep. 132. 52 N. E. 209, VVhiidi

Reverses (1898) 21 Ind. App. 092

E. 737. In the same ea-e i( wa
that, as a plaintilf need not pi(

the facts alleged, and sliuws a

facie right to recover if he esta

sullieient facts to constitute a ,,i

action, proof of a promise to rep:

table in which a rip saw was set

ficieiit to support a recovery fr

son; I injuries to a servant wh
tinned in the employment in relia

siicli promise, although the con

allcg. s a promise to repair both t

and ( 'e. where there was no de

(h' .V itself, and plaintilT was i

re son of a defect in the table i

iiig ~olely and independently of tl

.\ complaint wliicli. in elTect,

(hat the injured wivant was indi

leiuain in the service by the proi

his foreman that a fellow x'rv

wlio--e incompetence he had com]
would be discharged is comide(e m

a fnrdier aveniien( (hat (lie pi

ulieii he was injured, was ignor

(he fact that the ineoinpeleiit -

had not been discharged. To go 1

would be to plead m.itters of ev

flaJvrslon, H. <f- .«?. .1. A'. Co. v.

(lS!t4) 7 Tc.\. Civ. /pp. 429. 2ti

1117.
" Consolidated Conl Co. v. H

(1899) ISl 111. 0. 'yi X. TO. W7.
ing ( 1898) 75 111. .\pp. r>05.

" Hums V. M'inilfiitl Mfg. Co.

140 Ind. 2fil, 45 X. E, ISS (overl

rails caused a car to stop sudden
servant was thrown olT).

"The rationale of the Indiana
cited in the last note was that,

the servant's knowledge of the
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For other caso^ doalini; willi tlif sntli.iciu-y of iJi. inplaint, »«• i

42a, note 8, infni. .

c. Admimbiiilij of fr/J^nrr.— Kvidt'iioe that the niasU-r or his r-

r

re<ontative promised to rwiu'dy the dangerous conditions m qiu'stim

canaot he intnxluced unless the promise is specially plead<-d. Uu

any evid«'uce which fairly tends to sl.ow tliat the ser%-ant'9 action wa-

induced by a promise which is averred in the complaint is rclo^•ant

''°42r'Krtionale of the relations between the parties after the giving

of the promise.— a. Ur^ponMbUily for condUions temporarily uwhr

taken by emphyrr.-lzi the opinion of the pivsent writor the mos,

catisfactory thaa'v >^...ims to he that iiulicat.-l l.y the following remark,

which Byk-s, J., niU-rjected during the argutnont of counsel in a lemi

ing case where the s^Tvant was injr.rrd by ina.-hinory lelt unfontv.,

in contravention of die provisions of a .tatut.-: "While the ma.-hin

ery was fenci^d, wa. not this the contrac.t of the plai.ititT, I wnll work

with fenced machin.M-y' '( Mtev th.- iVncing was brokon, was not tl...

OOL', ,ct, 'I will continue to work, if you will restore the fencing' i

admitted, he mu .t speoifieally aver facts

which show that hi^ ca-e falls within

the exception to th.- doolnne wln.l. de-

clares gueh knowl.di;.' to l.e a har to the

action. The court sjiid: ••Ihere is an

entire absence of all.-ation as to the

time appellee had known of the defect

or had promised to repair it. It "'•'>

have been during all the time that the

appellant knew of it, or it may have

heen at the moment the ear was started

down the track to the pit. and wh.n

repair was inipo-sihle before the car

went upon it." It would seem, there-

fore, that the coneei)tion entertained

was that tlie respoii-ibility for the de-

fective con.litioiLs is not shifted to tlie

master immediately after the ]iroinise i-

"iven, but oiilv after the laps,, of a

reasonable peri-nl. If this is really the

theory of the court, its correctness may

uill be questioned. No adeipiate lo^Mcal

reason can be su^este^l for the doctrine

that the master's immunity is pro-

longed for a more or less eunsiderable

period after the promise has been Riveti.

The writer confes.ses his inability to

perceive any satisfactory Rrounds upon

which it can be argued th.it. in spite

of the admission of culpability wliieli

is implied by a promise, the in;i>ter

ghould be allowed a period of grace diir-

iiiLi whieli he will lie exempt from lia

billly if an aeeideiit oceiirs. The deei

-inn linn T di^eiission seems, moreover,

hi be incoiisi-tent with the doctrine laid

iluwn by the same court in the PolUr

('(i.s<, ei'ted in note 7, .<Mpni.

" Miihn V. Thelin (ISOti) 47 Xeb. 68G,

tit) X. \V. 050.
'' No error is committed where a

servant is allowed to answer in the nej;-

ative the (|iie-tion whether be would

have '.'one to work if the defendant's su-

iM'riiit indent had not promised to re-

nair the defect. Ttuih.r v. .S7fir Coal

Co (1S91H 110 Iowa, 40. Rl N. \V. 249.

T;. •7,-c v. Holmes (1H(;2) 7 lliirlst.

i N. 0:i7, 31 L. .1. K.xeli. N. S. 3.jl!, H

Iiir. X. S. !192. 10 Week. I!i ,'. 40."). A
similar point of view may iiii-^sibly be

aserilied to the supreme court of Maine

which has stated the situation as fol-

lows: If it appears from eompitent evi-

dence that an airreemeiit of the s<'rv

ant, wlii'tlier made by express wonls or

bv iniplie.it inn. to ass. line a ri-k has

been cameled or terminated, that risk

for the future falls back upon t e - s-

ter. anil reniaiti.s upon him untii es-

tabli-lies a new ajrreement or a renewal

of till' miL'iiial a^'ieeiiient by the serv-

ant to a-iiii ' tlie risk. Whether there

has been ^.ticli an ajjieement or i^newal

i I

li
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In this point of view the effect of tlie promise is to bring inl

istfiicc a new stipulation wliicli operates so as to cast upon Uio ii

tt'iii{)orarily the responsibility for the particular risk in questior

must be admitted, however, that Uiere is very little, if any, dire

thority except tliat which has just been mentioned for explainir

rationale of the doctrine in this precise form.

All the courts are a^rreed tiiat the essential effect of a prom

to fasten the nwponsibility upon the master for a certain period,

in some of the judicial statements of general principles tliis res

assumed to follow from tlie continuance or revival of the liabil

the employer which is deduced from the implied terms of the coi

of hiring;* while in oihers—and these are far the most numer

the language used is so far ambiguous that it is iTupossible to sa%

certainty whether the situation contemplated was that which '

arise from the substitution of another contract, or that which '

arise from the continuance or revival rf the original one.*

18 a question for the jury. Dempaiy
V. Savryer (1901) 95 Me. 295, 49 Atl.

1035.

'See Wooduard Iron Co. t. Jonea
(1885) 80 .\la. 12r».

' Uy giving a promise to make repair*

"the "master tnl^es upon himself the re-

sponsibility of any accident that may
occur during that period." t. e., until

the repairs are completed. Polloclc, C.

R., in Ilohncs v. Clarke (18«2) 6
llurlst. & .V. 349. 30 L. J. Kxch. X. S.

1 ;!.->. 7 .lur. N. S. .397, 3 L. T. N. S. 075.
<) Week. Rop. 41!». The views of the

judges of the Exchequer Chamber were
virHially to the ^iime etTect. but ex-

pressed in somewhat different language.

See text at the beginning of this sulxli-

vision. and nlsw subd. 6, note 5, infra.

"The law charges the master with an
assumption of the extraordinary risk

pending his promise to repair." Mc-
I'nrlan Carriupe Co. v. Potter (1899)

153 Ind. 107, 53 N. E. 465.

"The most logical reason of the rule

is that, under such circumstances, it

must be taken as understood between
them that the continued use in the then

condition of the instnimentality, being

for the convenience and purposes of the

master, is to be at his risk, and not at

the risk of the servant." fSchlilz v.

Pabst Brewing Co. (1894) 57 Minn. 303,

59 N. W. 188.

"Th« reason why such a prumiae modi-

flea the r>ile which charges the t

with risks resulting from defe

which he has knowledge is that i

jection and promise to repair leu

risk where the dutv is. upon th

ter." Ttxn/i rf V. "o. R. Co. v.

(1895) 9 Tex. Civ. App. 322, 29
674.

"The reason for this exceptio
be »tate<l to be that, when the
has knowledge of the defects, and
ises to repair the same, he implie
quests the servant to continue to

and that he, the master, will tak
himself the responsibility of an;

dent that may occur durinp
period." Chiniijo Andrrson i

Brick Co. v. SoUoiHalc (1894) 1

573. 30 N. E. 572.

The reason of the rule is "that
i>romise of the master a new rela

created between him and the em
wherel)y the master implie<lly

that the servant shall not be 1

have assumed the risk for a reas

time foWowing his promise." S
Co. v. 0\riU (1900) 187 111. i

N. E. 416.

"The assurance of the employ<
the danger sliall be removed is an
ment i)V him that he Aill assm
risk incident to the danger for a

able time. It obviates the objecti<

the eontinuance of the servant

aervioe waii aa implied engagent
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So far as the servant's actual rijrht.^ of action are cucornod. it is*

obviously iniiiiatcrial wliicli of tlicsc tli<ori(s is ad.ii.i. il. Hut in con-

sidering' tlu' sul.jcct froui an alistra<'t standpoint it. is not amiss to

point out that there s<-<'Uis to U' one serious ol.j.-.tiou to the tiu-ory

which is lmsc.1 upon the supposition that the orioinal contract is kept

alive by the promise. If this result be (leeiiinl to follow wiicn the

promise is given, it is ditlieult to otl'cr any ad.Mpiate i on for the

distinction which must then In- assumed to exi^t U-twe, n the etf.vt

of an express i)romi!io as to the emiditiou of the a|iiiliaiie.'.s and the

effect of the implied promise which the orii;iiial contract conveys as

to the same sid.ject-uuitter. Prima facie it is d.'cidediy illogical to as-

criljoto a contract, after its revival or niiewal. a ;;rea(er potency than

it possessed in its original fonn. Nor have any of the authorities

undertaken to explain away this ai>])arent anonuily.*

him to ns^nme such risks pursuant to

the oricinal prc^iunption upon hii en-

tering the scrviiT." Hiiirl.-a Vo. v. Ilii'^i

(18Sfl) 81 Ala. 200, CO Am. Rep. 152.

8 iSo. 216.

The mnater "assumes the whole n«lc

for a reasonable time" after piving the

promise. I'lcaiants v. Rnl< itlh rf .1. Mr-

Line K. Co. (IHStil 0.-> X. ('. 19.5.

"If the servant, havinf: a_ right to

al'-indon the service because it is dan-

gerous, refrains from doing so in con-

sequence of nssuraiici'S that the danger

shall be removed, the duty to remove

the danger is manifest and imperative,

and the master ii* not in the exercise of

ordinary care unless or until he makes

his assurances good. Moreover, the as-

surances remove nil ground for the argu-

ment that the »erv;.nt by continuing the

eniplovnient cngng-s to aswume the

risks." Coolcy, Torts, p. 559. Quoted

with approval in //oi(<7/i v. Trxas d P.

K. Co. (1879) 100 U. S. 225. 25 L. ed.

617.
. .

In a Pelaware case the jury were

charged that, where a master piomises

to remedy defects in machinery, and the

employee, relying on such promise. -, .n

tinues to use it for a reasonable tmie.

he does so at the master's risk. R'lti v.

Diamond State Steel Co. (1900) 2 I'cnn.

(Del.) 525, 47 Atl. 1017.

It has also been laid dovm that in

cases of this type the presumption of an

acceptance of the risk, .arising from a

continuance in the service, is rebutte<l.

International <t Q. iV. R. Co. v. Turner

(1S!I3> 3 Te\-. ( iv. .\pp. 487, 23 S. W.
111!: HdlristDii. II. A ••>'. .1. R- Co. V.

/)/.,.- (1SS:1| 5!t Tex. 10. 40 Am. Uep.

iiil.

In (Irr.nc v. Mimirniiolin rf St. L. R.

Co. (iss:u 31 Minn. 248. 47 Am. Kep.

785. 17 N. W. 378. the court, after men-

tioning the various reas<jns a.s.signed for

the rule, favors the one which would

place it on "the ground of a contract on

the part of the employer . . . that

if the servant continues in the service in

the meantime, and until the defect:* are

remedied, the employer, and not the

sen-ant, will assume the risks;" and ob-

serves that "if the emergencies of a

master's business require him tempo-

mrilv to use defective machinerj-. we

fail to see what right he has, in law or

natural justice, to in.sist that it shall

be done at the risk of the servant, and

not his own. when, notwithstanding the

ser\-ant's objection to the condition of

the machinery, he has requested or in-

duced him to' continue its use. under a

promise thereafter to repair it."

•This aspect of the question is thua

discussed in lliilf. C. d S. F. R. C». v.

nniUfonl (1801) 79 Tex. 619, 627, IS

S. \V. 5(11. "It would be dilTicult tb find

a principle on which to base a lule re-

lieving a servant from obligation to use

proper care for his own safety because

the maslci- had promised to_ repair a

kno\vn defect which exposed him to dan-

ger, and had requested him to remain in

a seriice known to be dangerous. It

cannot be placed logically on tha tu>-
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b. Pns Hill pi ion of wairvr by gen-ant nbuHid.—Anotlf"* vi.

I hat tlu' .I.Mliirii..ii which would uomially be druwii, that he ff

intendi'd to ai-sume th« nnw risk in r««iiiaining in a servii-*' in v

that risk must be constantly incurreil, is rebuttfid by cvidj-nce

the proniis*' waa relied on. In otlier words, that waiver of u ci

right of u.tiou which, apart from the promise, would be imput

the senant, as a cousequenco of liis continuance of work, will r

inferred where a promise has been given." This theory is csser

rqual Bitiwtion of master and wrvnnt

in u couiiliy in wliicli nil ini'ii iiri- free

to serve or not to siTii- any piirt ii'iil:ir

einploycr. If it be placed on the Kr"""''

that tlip pri>iiii-<e to repair -.vA re.ine«t

' to cniitiniie in tlie service reliiit tlie or-

dinary presmiiption tliat the -;ervant an-

MUnus the l<Mi'\Vii ri-lt iiieidiMil to the

(,'iven enlphl^ nt, it will l)e ilillii'iilt to

maintain it in a case in which the ^.-rv-

ant continues in the service with a

knowliHluc that the defect has not t>een

repaired, and that he is in constant dan-

ficr from the use of the defective thing.

Tf it be pi.iced on the broad, but very

indf Pnite, L'Kinnd that justice and policy

require such a rule, it will be dilliciilt

to give a reason why the same nilc

should not I'xist in all cases in which

injuries n-nit from the use of defe<'tive

appliances or implements known by em-

ployer and eniplnyee to be defective,

and their use daiij/erous: for the law

implii- an undertakinjr on the part of

the eiuptover to furnish reasonably safe

niachii erv. implements, and appliances,

and to repair them when out of order:

and it implies a request to continue in

the service, and to use them un-

til notilied that this is no longer

desired, unle>« the employment is

for a definite period. When there

is no express promise to repair,

or request to continue iri the service,

the employee assumes the risks incident

to a service conducted with machinery,

implements, or appliances known by

himself as well as the employer tobe
defective and danfjerons. This being

true, it is dilliciilt to perceive that there

should be a dilTerence, on grounds of

policy or justice, between the liability

of the cmplnypr based on an implied

promise or obligation and request, and

that based upon an express promise to

repair, and request to continue in the

service ?ti .inv case in wliicli thf em-

ployee knows tliat the delect has not

been repaired, but continues to tt

defective thing, or to work «
somethin!; known to him to be net

to his safely. . . . When the

of the injury is the direct act

mast-r or his representative, it

Iw s il.l that the servant remainlrg

emphivment i« the proximate a
the injury, even though the aervai

have known that the master or h

roeni alive had frequently doi

mime or similar acts which imperi

safety: for the act which in sue

eausi's the injury is the wrong!

of the master or of his represer

the result of the exercise of the

the one or the other, and hence th

imate cause of the effect, from wt
master ought not to be pennitte<

free from liability on the grour

the servant knew he had, bef

happening of the injury, done ac

as that from which the injury ri

hut still remained in his service,

force of this reasoning is consi

impaired by the fact that the coi

out with '.he assimiption that tt

to be determined is whether the
]

tends to exempt the servant fr

charge of contributory negligenci

po.siiig himself to danger, and th

ceeds to discuss the rights of the

with reference to the defense of

tractual acceptance of risks. 1

remarks of the court, though i

exception in this one respect, art

judgment perfectly sound in so

they emphasize the logical diffici

ascribing any greater efficacy to

preM. than to an implied, proi

a case where both promises ar

by the same contracting party,

express promise can have no grc

feet than that of binding him to

certain conditions which the

promise itself requires him to m
"In Cliirhc V. Holmes (1

HurUt. & >i. »37, 31 L. J. Excl
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the riiiiiii' ii-i tliat .li-cii»-cc| in llic |>i'(im .liii;: -nli.lix i-i..n of tlil-i <<><•

tinll, llic cplllv clillcl.lIlM' ImIii^ ill lilc ^lal|l||l'litll Wltll H ' l\ fCIH'l! t'

1

wliii'li it i- ciiiiiK ia'ril.

' Si Willi iitixilf il I'liiiii rli'inji' iif •'iilri'mhii II i.nil'iqnirr.—Tn

(M-( it iia-i Ixrii «ili-« ivmI that tlic na-mi ii|hiii wliirli the nilo a-<

, IJK cllVct III' a i>riiiiii>.' i(-is i.- lluit till' |.iiMiii-'' "nli< \( - tlii' son-

.it fi'"iu lli<- i liaruo of n.riii:<tic<' liy r.mi iiniini: in ilf -crvirc aftor

the (liscdvirv uf tlu' rxtra |iirils tn wliicli lie wniiM !« . \|»>.ci!."" As

an ex|M.sitii>ii of tlic juristic sitiialiuii, liuwcvcr. tliis t'.niii nf statr

tiu'nt is lc.i;irailv ijclVciivc. iiia-iniifli as it iuiinn - tlic fad tiiar, tlic

siTvaiit's c.iiilimiaiK'o <>f uuik wiili iiiin\vlcili;c «if nil al)iioi-iiial ri^k is

iti.licativc licit only (.f llic cniicln^inn tiiat tlic servant was nc^liiicni.

I.iit, al-n of t,li.' cuiiclii-icin tlial lie iiiiiilicilly a-ivi-,1 in m-iimic llic ri-k.

In SJoino cases lliis defect is avni.led liv a funii ')f st'ileiiu lit in u .di

iiieiilion is made l>otli of the r.-|>on-iKility iv-tiii-: on the nia-fcr and

of the scnanl's cxeiiiiilion fnau the ehari;r' of coiiirihiifory nr^irli-

^..s: Cm ::::in V. nm

vvilli a Uiiiiwli'.l'jv (if till' iiMTiM

In wtli.'h lie »;l- ,'\Ii.i-,.,l. Iir llHI-t \h- -.,•" •• -•

(m1 till' I iifi'iit Knns:m cn<v. the Miiinaliiit

I, I is. tll,T.fn||.. ii

I ,k,n 1(1 liiivo \,.liiiitMiily incline. ... .
•• ; • \- ,. . , .,

i,i il,|. ~;iiiic >iii^'iil!ir l:in!.Mi;i<;c is iiseil, th:it if the
|iii"(T -Hid is tlici'f..ic. ill till- -iiiiif -iii^'Miiir l:in!.'ii;i<;e is iiseii, uwii ii uic

|i,.i'ti.in -1^ if lie I.M.I (iii-'i'iilly ;i(c-l.ti(l nipli'.vcr in-trurts the -crviitit to g"

the s.'r\icc -IS iiiic te lie pcilniimil "11 iilicMil iind ii~c ocrlMin dcfcctivo tools,

imfcncod iiKicl.inciv. 1 iiiii. liowv..!-. of pn.iiii-ins tliat he will s<.n(l tli.ni in for

.,|.ini(in tli.it till IV 'is n sound di-ti net ion rcpior- ^md tlic ciiiplcycc contiiiiKs to

Lr'^ccii the o,"-cof ;i servant wliokixuv use the touls iiiMlcr >iicli pi(iiiiisc. tins

ii"dv (I l"is into a niiitmcl to woik on is a wiiivcr on the put of tlie eonipiiny

,l.."fcdivi- i.uicliincrv. and Hint of one of tlic ii-siniiption of risk l.y-^ tlic cm-

«l,o. on a temporary defect iirisiii-. is ployec I'—'""-A-, 'f

'..J',
.]",,'''

induced liv tlioniiistcr. lifter the detect /,../,.'/ ( lliiil , (.2 l\iin. ,,0. (,4 Pac

iLislicenliVou-lit totlickiKOvleilL'cof the li:U. It is iipprehciidcd that t ,e te.-ni

litter to conliMiicto perforin liis service •wiiivcr" is piup-rly. if not csclusncly.

,„,d,.r' ,1 pvoinisc thnt the defect sliiill ipplicaldc only to tlio--> cases in Hhicli

1„. niucdied In tne latter cii-e. it scorns .i rijiit of action is rclin(iui-licd. and

ir, me that the servant hy no mean- not to tlio- c.sc- in w ucli a person

xviive^ his right to hold the ina-tcr re- -iicd docs sonietliinu' winch di-aldes hini

siionsilde for anv iiiiurv wiiicli may fnmi relyiic o'l a ecrtain defense,

arise to him froili llie omi-sj,,,, „f Itic » U,-(„„-, ''"'':'•', f""-
\,

''';;.''

iiKister to fullil his ohliu'ation." lliis ISSlii 111, 111. 41. 4- Am. R..p 42...

,„„ccption of a pioiuis... licini: an cvi Sinilar lanL'UaL'c is used "'';''"';'

ilrnlial factor wli'.cli tends to lelmt the /;, n,'.,- .( /,„,. Co. v. Uaycs (1900) 91

inlVrcnce of waiver, is also relied upon 111. App. 2ti».

Vol. I. M. i S.— TO.

l



MASTER AND 8ERVAXT. [CM^.im
genco.T T.wt it sorms t/> bo dwidedly profornble, in dofiiiinp tl

Ic-t of tt inouiiso witli reluti.in to tlie question of the servant'^

JJ.-I.CI.. to say <h8t the eontruct ovidonwd Wy the proinino. wli.-tl

U' r(>Kard<-«i as being entiroly new, or as boing simply a oontin

of Uh< original one (see subd. a. rupra), differs from the ord

cf.ntruL-t of employment in this respect —that, even in jurindi.

where the servant's continunnce of work with knowledge of an a

nial risk is considered to render him chargeable, aa a matter ol

with negligence, the inferonoe of culpability ceases t« be a perem

one as soon as it is shown that the continuance of work wa« in>

by a promise to n-niove the cause of danger.

425. Assumption of risks as a defense.— a. During i\; periot

end I'll the prnmm:—\i\ ol.viovis corollary from the princij)!

plained in § 4'24, subds. a, b. supra. U fiat, aa long a.'* tlie
i

is running which i^ c^-nccivd to be covered by the proniiso, tl

fenso of an assumption of the given risk cannot be relied upon

master. This doctrine is ailinned or taken for granted in all tl

cisions cited at the place referred to.>

It is not disputed that, if no 9j)ecified time is designated t

promisor for the restoration of safe conditions, the suspension

master's right to avail himself of this defense continues for a r

» As, where it is mid that the effect

of • promise is to continue or revive the

liability o( the employer, and to nlwolve

the en.plcee from the imputotion of

contributofy neRlip>nce. spnnptiR out of

the continued service UooJ.n.rd Iron

Co V. ./one* (ISS.''.) 80 Ala. 123. Or

that evidence of the pivinp of n promise

tends to rebut the inference of contrib-

utorv ne<'liKence and of a waiver of the

servant's rieht of action, foicers v.

TtSard m Co. (1898) 53 S. C. .3.'i8,

31 S. K. 270.
' That the servant's nonassumption ot

the -nven ri^ i« essentially a conclusion

of law, which nmy be drawn whene\-er it

is clearly estal.li«hed that a categorical

'.omise to renicly the defect wa« Riven

and no evidence has been introduced

which can fairly be refranled as indi-

eatinc that only a qualified responsihil-

itv was undertaken by the master, would

seem to be the more rational doctrine,

in view of the effect i.seribed to a prom-

ixe But in one case the court seems to

IiaCe adopted tl.v l.r.-ifl tl.rmy tl.at it

ia for the jury, evc« when such a prom-

ise has been proved, to determin

which pnrtv the risk lies. Item

SiiiriicT (limn 05 Me. 295, 4

lO.I.'i where tlie plaintiff, who wa

infj at a saw. notified hi* employ

he would not continue woikiiijr i

its defi'i'iive eotidilion. and tlie ei

proniiied to reipove the ilcfiet at

more eonveniciit for liini, but i

plaintiti' to I'luni. and to run t

as easily and eiinfuUy iis he c

its def'Ttive enmlition; upon wli

plaintiff. niMkiiitr no nply or oti

test, at once went back to woi

the Siiw. as direeted. and was soo

wards injured thereby.

In this point of view it is ih

of notice that, under a statute

inp that an .issuniption of tlie ri

not ho inferred, as a matter <if la

the mere fact that the servant wa

of the risk, it has been held to

the jury to say whether such an :

tion shall be inferred from evi<ier

.1 promise was pven. Itnilie v. (

Inn <f ir. C. K. Co. (1901) 01 S.

33 S. E. 715



[cttAT. SttL

fillillp the rl

'.rvant'tt imtI

io, wlu'tlicr 1'

i continiiaii"

the onliiiMiv

jiirisdifiti'iii-

» of iin al)ni'r

riaUor of lau.

a porenipt<ii\

: waa indiiciil

,» period coi

principles n
m tlie pori'"l

niiiiso, tlic di'

d upon l>v f!i'

in all tlio dt

Tnated by fli(>

ponsion of tlir

) for a roa^w-

detcntiinp ui'ivn

ips. Demj)"'!! V

p. 295. 4',i At I

r. who was witIs

i* pnipliivcT till!

wciikiii;; lit it it;

ind till- (Miiiil'niT

(Icf.Tt at :i ti'M

ini, Imt diriii' i

, to run till- -.1 .

• as he ci'iiM i'i

upon wliicli 1''!'

|ily iir other |'i"

k' lo work Ml''

il was soon iii'' i

V it i< dosiTvilL'

(X statute (li'cliir

1 of till' risk 'jn

ittor of law, I'min

<'rviint was :i«;uv

n hold to I'l' tnr

siirh an assump

•om ovidrnc.' tlmt

linilic V. rinni' ^•

01) 81 S. C. 408,

I 42S] PRO.\riSK TO GUARD AOAINST DAVOERS. ItOS

id)l«- p«'ri.Hl.- Spp )!ii 4-".t, 4'.W, infra. Tlio rationalf of tlio rolntion*

ci-j'uU'd lifUMtii llic parlicr* by iin- ^iviiij^ <>l' t.lii- pioiiiisi' hciiii tu rt"-

([uiro that, in dfii-iiiiiiiiiif; wliotlur tiii* j«iiud had cxpind in tlu"

given inataiitt', the mere fact that th<! si-nant Imd ith.-i«Tvi'd, cuiiic tiiin"

after the promise wu-s given, tliac the danj,'i'roiis cmiitions hatl not

been rcmeili* d. is not to be Inat^d us a controlliiij^ clcmont; and that,

in spite of his knowledge that tlic fultilmont of tiic promise had been

delayed, it may still Iw an o\^cn ijuostion whether ho was not ji
*'-

tied in continuing to jierfonu hia duties. But tliere is also some au-

thority for the d(H'trine that the promise is no protection to a son'unt

who observes, after the lajise of an appreciable iiilenal, that the dan-

Lierous conditions still exist." This doctrine the present writer consid-

ers to be entirely untenable, for the reason that there is no apparent

irround upon which it can Ik- maintained, ah a rigid and unvarying

proposifii.n of law, tJ'nt the sonant's knowN-dgn vhlch, rx hypotkcsi,

iiad existed at the time when the promise was given, took on another

evidential significance from and after tlie particular moment when ho

discovered once more that the risk still existed.*

•Sp* Kureka Co. v. Bans (18S0) 81

Al«. 200. CO Am. Rep. ir>2. 8 So. 21(1;

Xirift rf Co. V. (rSiill (l'.M)O) 187 111.

XiX r.8 N. E. 410; both citod in i 424,

note 3, nupra.
'Wharton, Seg. I 221. In (lulf, C. i

a. F. It. Co. V. ISientford (1891) 79 Tox,

iilO. 15 S. \V. 501, the court stronjrl.v in-

li,.iated its prefcrenoe for this theory.

The objection to the thcorj- on this

sfore is thus elaborated in Ti\r<ls i V.

0. R. Co. V. liingle (1895) 9 Tex. Civ.

App. 322, 29 S. W. C74: "It seems to

iM that »uch a view, unless it be limited

to cases in which the servant has been

guilty of neglijfence, disrcirards the ef-

fect of the promise of the master, as

taking upon himself the risk incurred

ljy the servant in doiiiR the work. If

the servant, by the promise, is at first

justified in remaining in the service, and
(Ices not in so doing take upon himwlf
responfubility of the danger incurre<l,

how can it be said that he makes it his

own when he continues to work with

the defective appliance at the time he

receives his hurt? Such a doctrine

would entirely destroy the force of the

promise as an assumption of n-sponsi-

bility by the master, and force me serv-

ant to stop working with the imperfect

appliance, nntwit.hstandinc such prom-
ise, until the repair had been made. Of
course, in supposable cases the se^^•ant

may not be warranted in continuing to

use the machinery, though a promise to

repair be made, for the danger may be

so great and patent that no prudent
man wo\i1d incur it ; or the servant nuiy,

by subsequent careles-ues.-t of his own,
add to the risk a*-.unied by the master,
in either of which cases the proiiiis*- to

supply the defect could not avail him.
Uu in our opinion the itiere fact that

the <• .vant, acting undiT sueh a prom-
ise, knows at the time he receives his

injury from the defr'ctive condition that

it hiLS not been removed, diK's not im
pose upon him the risk, any more than
did his continuance in the service with
kiiinvleil;;e of the defect at the time the
promise was made. The opinion in the

Hretitftiril Case (see preivding note)
deals mainly with the defense of contrib-

titoi-y neg|ji;ence, ratlicr than with that

of assumption of risk, and is not a de-

cision of the point now under considera-

tion, though there are expressions in the
opinion which neom to controvert the ex
ception to the general rule, arising from
a promise lo repair. A limitation, gen-

erally recoL.'ni?!'!!, upon the doctrine that
the promise to repair places the risk

upon the m.ister is that the servant can
rely upon the promise only for a reason-

able time for the master to comply with
it: and m'tst not hjrnsnlf '*e «.'n!!tv of a
want of due cute contributiiij^ to liiji

injui-y.'*

f

!
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In tlioxo cxiM'|>ti'in:il in wlicr-o Uic infrnnco of an u*m\

of tin- ri'k is ii<f;iiti\t '

'

\'h ii<-i -liowiii^' tliiil llio 8«'rvaiit."s

iiuin-t> of \v..rk \v:i .• .uliinuiiv >
•<< S •'"-. <inl<), tin' faft,

pn>iiiiM' \\a« Kivni iiiaiiit(-il.\ 'l">' ii"i alTfft llio wrvuiit'i* jioni

»•> far ai it iliix'inls m|miii iIk' a\ailal>ilil.v nf Uiat di'ffMso.'

h. Allif (III I I infill ton (if llf iiiiioil ,1,11 rid hji thr proini

ht\- ln'* II laiil iloun lliat., if the iIiik- f.>i- tli< fultilim-tit nf the
{

liaii p'Mi' li\ ... f.. re til., iii'i'iiliiit, iiimI \\i>- -iivaiil knew that

not 1h.<ii iiirfiiriiu'd, llnrc ir* a v« ry »ti l' ar;;iiiii< ill that ho

lonp'C nIviiiL' iiiMin Ihr pri'iiiisc, lail had .i.M-i(|<Hl t(» tak<' tin

T' i.H (|iialili)'il fdnii of -tiiti hK'iit woiihl -« im to Jiistifv tlir in

that thr ih.iluliiy of tlic Mi\aiit to niaiiitaiii tiii' action is doc

this court not to l>o a ooiiclii^ioii of law, < \cii \\liei^» it nppoii

the arcidciit ocrnrird after thi' ixpiniiioii of the period expn

impliedly tixi'd for ilie fidtilmeiit of the proi'ii^'. If this is th(

iiift of tho remark, ilie present wriier \eiiinreH to express the

that siieh a doctrine is not a sound one. The mastx'r's accept

tlif respoiisil.iiity is. <r hjipnllirs'i ( g »-_'4, sujim), merely teiii

and tlwTc x* a manife-t loiri(..d eontriidiciion iiivnlvol in a

which would permit a jury to tlnd that that re-ponsihility still

after the period diirin;: \\\\\'A\ lie had aj;reeil to iindf^rtakp it hi

to an end. The only rational view seonia to Ik- that. a» s^ior

period oontnnplated for tlu' removal of tho (laii;:erons cotiditi

ininatcd, tho w^rvant's posiijon is precisely what it would ha

if no promise had heeii i;i\eii; that is tfl say, ho reii>siiiiies tl

426. Volenti non fit injuria. a« a defense.— I'lider the ino.li

liah doctrine that the (|ue-tiip|i win'ther the action is harnd

operation of tic maxim. I'"/' nH ""H fit nijiirnt. is almost im

one whidi is to be determined hy the jury (see § 377, unh

• In n cane whore llio scrvmit wii» I'lltiicy of tho nssistniit oii^'im'

working. BMlijoct to thr iii(>\ i-imis <>l" > i-"l lo (li-oliMit;i. him cir winy

statiito wliich providcl th.it hitionTH -(.. Ininrr V. Viirroll ( lHH:i

who hirod tlioiiisclvo* out I |^t on Ann. r.'.il>.

pliintiitioiis hn<I not tho ii.;lit of hsivinj.' "fi..../.v. // v. Una (1SS8) 1

tho p<'i>on wlio hirod lli.ni. ami that tTO. II N. K. .I.ta.

tliov could not he sont iiwav hy tho pro- miii"'ii Slrrl Co. y. Mum
pri.'.tor until the term «t tlnir on'.ML'o ITn III. ii"). 10 I.. R. A. Tsl.

nient had oxpirod. mil.' - l' I and jii-t 417. Ccvoi-'ng (IHOm tiT 111.

Ciiiiso oo\ilil bo as^i;.'n'il. i^ um- lifM /.'./^^ / w.-r. \. tf (,'. R. (V

proper to oliarj;o tho jiii> ili.il. it tluv /.. /.r (lss:ii 12 U'a. tiT. 47

found that tho plaintilt had boon em rilH: li'Uhr v. fitniifiirr Cn

ployed unilor a oontiaot for a siuoilir.l Inl r.nn. •.'..:. 17 S. \V. 42."> i

time, and wa.^i disohar;rili;: liis dutios iin- to ovidomc -ii-l;ilned wliero tli

dcr surh etrntrnet. Ihr-n sn-1 in fha! la-.o had •.'. oi k..".l -!.'.c!:!l dnyn aftii

it was ininiatorial wholhor tlio <lofond- wliin a now ai>iiliance was to I

ant, upon being infomioj of tlie iiicoin- fuini~lio.l;.
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o<l in a ilit^irv

lit.y still o.\i-f/"!

ako it had cinii'

. as soon as t!

^ ci'iiilitiipiis tiT

lould li;l\(' \>o<-!.

-iiiiii'-i till' ri-k.

lie limilfi. i.n::

i WaiTfil l.y ll,'

lui'xt iii\iiri.ilil'

177, iinir ), it i-

int cn^'iiu'cr. |ioii!

1 iir ri'liiMil III li"

jU (18H:ii :::. La.

(18S8) I-IS Mass.

V. Mail It I HOTi

,. A. "SI. -IS V. K

I tiT III. .\p|i. ><<

a. Ii. Co. V. /Ill'

. (17, 47 Aim. Wey.

inliirr Cii. I Wl''>i

W. 42."> nil ii;'imr

wlitTi' tin- -' n lilt

lilVH liftlT ! !l- '!'!""

e was to liuu' iK.'i'ii

? »:::i l'ini\ii»i: In i.t Mill \..\i<>-i iiv\i.ii;><. IJir,

ilrar tiial a diiiiini!-liid iiii|"irtiiii> i iiiia.'in - in tin i.i.t ih.ii a pr'Hii

IS*' \va.> uivtii. Ill tin "'idiiiiiry iv [k nl i-.i-i- ii i» a iinn l.\ fiiimUi

futiv*' ciri'uiiistiiiii'f. w liirli t>'iids t^i sii-i.iiii llic jii-iiii.iliiliis <it' a ••m

climion wliirh tlu' jury ii-iiaUy lias u ri,::iii i" ilia' im n if iliis flc

iiuiit is ii'if. pn'^i'iii.'

In Uif rtiitcd Stalls riu 'li"'i- n lias, it xviiM -i < m, 1" < ii ri'inU'rod

in which till' priiviiwr^ iif iIh' ii-i ami jiii\ luvr l"i n ililimitpd

with HiH'i'lal rrtrr<iiii' In tlii' ili'ti ii-f. .1 ii'IliIiii. I i- hi aiia|i>i.'y, it may

Ik' siippnsi'il tliai, in a ra^r wlnii- it wa-. ad\i-i>ll\ nlii'd ii|i<in, the

jliridii'lli situ itimi wmild In- n :.'tiiili li as iditili-al uilli llial wliirh

wiinid have «\i-iii| it the c|i|iii-<' ut' a."iMii|it imi .if ri-ks had luin

laisod. Sec );
'>')*>, shImI. /*, '//(/'.

427. Contributory iiegliBence at a defense in cane* where a promiw

wa« given; generally.— (/. Dm imi flif /n limi cinri, 'I Im Ihr firoin

;.sr.—Tin- i|iii-ii"ii V. Intlii'P a xTvant \va< ^Miilty i>f I'miiriliiiiiiry noji-

lip'iii'o in \ ii'w of till' tcstiiiiuny whii-li i-i rmiiiii'inly pr.i.lii.i-il iti rasi-s

III' ihr kind niidi-r n-viiw will hr, rtmiid u> dc|Miid upmi twn •ipii-idcra-

tiiiiis. riz.. wlii'iliiT I.lif I'lii'tidii t<i taki' lln' li-k was piinii'iit, and if

-n, wht'tluT dill' cari' was cxi'i-ci-ril hy tlii' -irvaiit in vii'W .if tin' fact

tlia' the cniployiiiciit involved an iiiin-ual aninnnt of dani;«r.' fS*-*-

cluiplcrs xviii.. XIX., null'.) I'm sumc ca.-cs sccni t.> disclo^i' a ciiiifii-

.-ii>n of t,hiiiiy;lit. npnn the siilijcct.-

It i.s manifest that, cniilriinii' ly nc::!ii;i'ii.f' "f the latter de-criptinn

iiierelv inviilve< a special applicaiinti uf tin- l'< iHi-ai pi-iiii-ipli- that ev-

crvone is liniind to iim- iliat. ditiiTe "f caie which flic circnni-tanci's

i.'(|nire, and as th.' daiii;i-i vend li\ 'lie |iri'iiii>e is. c.r In/pDlhrsi.

i:rcaterthan that which tiie -i i-vani umild ..idina. dv Ih- called npun to

iiu'ur, the impiiry in ca-e- dealin- with tlii- a-[H'et of his cnndiict is

merely whether he ha- e\erei>i d the iuciea-cd deiirce nf cai-c de-

'«ee Wallace v. r„lh,- I'nfi.r Uilh II,. I,,.,. (HiV.M 7 TIiirM. A \. n:(7. 31

»'., (18'VM 19 <(' S(— (1- llti ".li.". r.. f. lArti. \. S ;i.-ii;. S Inr N'. s. mi.

'i|.-; rol'n V. Wrhsirr ils'.iji i r.. r. 10 Wci.k. l!i|.. in.-,. Sw S i-Si- *»M. h,

l:;s' in hoth "f wliich tlic |il,iiii»ilV wii-" .siqiyi.

iillinvcil tore. nvcr. altli..n..'li 111' fiillv lip- Tlii-i' tun j«.inN iin- iimnifostly

pr.ii.l.cl 111.' li-k. 'P'i'-- .Il-tini'l. ^""1 '"••,]";r •'•'>•

'"V7,
In 1.11.' Aii-tnilii.n n.-i' it »='* h-'I'l .'HMtnl in '•.„/»v.(/ v. Ihill ilSsS) 145

th;it 111.' iiiiixiiii. ri./.»/i ii>„i pi iiijiiri'i. Mm". 4f.S. II V. !:. -'M

»,« „ Iwr to tliP nctinn wIht.- Hi.' -<'rv ^ Sr... lor ia.uii|i1i'. '••'••'•""»;• ''''-

.,,,1 hiiil mi.tin.,.'.! ti, a^.- . .!.'f-.ti, /,, .. ^Mv?,,,/.^ fV ( IS'iJ
,
si Um. ini.

l,.,ili.v ,,ft..r rPf.'ivifiL' I. prniiii-.' Iliat it .".l X, \V. if-'S, wImt.' tli.' i.'iut .il.|>iMr-

u.iil.l 111- ropiiir.'.l. S""'" v. .Si/,-., |„ «mvit 1.i-«r,.n a tli.;..ry " Imli «-.iH.l

ijsST) a N,.» Sii. Will.-. 1.. n. "-^ il.'priv- til.' ..Tvant nf i. riijlit to re-

II.-, nut tl,i« «M.. ili.l.li-.l l"f.'V till' ...MT on Ili.> .jronn.l of m ulim'mr^ m
;.. p ...r_i ,i,..(:triT,.'' M-.: i-.l.iMi*!,- ;'.,nti!!,!ifi'.^ to uorlv, una tlir ni.-oi'y tliiit

1 I'.'vthp ini'in''<<'<'f tin' "ni-t of jp[«'al ii.^ .11.1 not take nppropriat.' pr.r.iiitions

il'llip Hon I' "of I..11.I-. .111.1 i< in my in view of the dangers of tlie ^iluatinn

iv.nt iiTfColicilable willi Clarke V
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iiiiiiideJ by tlic iiicrcii^cl peril. '1 lie, o imsc.-; will ho rfvicwci

later .s<.'L-tion ( J.'Jl'), and our attciitii)n will iir.sl hr givrn to

whicli exemplify llio iii">r(; sp((!ial ami <•llara(;l('ri^'tic otTccts (

promise, and illiislrato that luriii of coiiirilmtory iioirliiiinrc

con.sists in stayiiij;; in a i»i.^iliciii wiiifli iiccc.-i~itaics cxpo^iiirf! to

tinuous risk greater than a |iru(leiit man would consent to in

The general prineiple nndoi-jyinfj the decisions is that the

of the promise is merely to strengthen the -v-rvant's position in r

to the inference that miiiht he dr.iwn as to liis want of care

posing himself to tlio particular dangf^r to which the promise r

Tho j)romise does not, ipso farlo, entilh- the servant to recovei

would seem to follow, tlierel'oii', that the cornH't theory of the

of a promise in this connection is simply this,—that in many ins

in which, if the element of a promise were ahstrat^ted, a servant

have l)een held negligent, as a matter of haw, the preseiK'e of th

ment renders it nec<'ssary to suV)mit t.lie ciiso to the jury.* 1!

' It has never "boon liold tliMt llic> proiii-

isp of a master to r<'|i:iir a difcctivi' iiia-

oliine or iiTipl'^aiPiit u«»"d in lii-< lai-ini-is,

ami known liy Imtli [liini and tlm sirv-

ant] to bo (lanjr<'roim, will rcliivf tlio

servant from the onlinarv result of eon-

trihiitory neglifieneo on hi< own part,

liou}.'li canes may bo funnel in wliieh

stress was laid on tlie faet tliat sinli a
promise was niade." Hiilf, ''. if N. F.

R. Co. V. Itrmtford (IS'.Ill 79 Tex. (!1!),

15 S. VV. 5tU. Disapprovinjj an iii~triie

tion whicli pormitte<l the plaint ill' to

recover merely by reason of his having
continued to work in reliance on the

promise, and witho\it ro^iard to thi' ques-

tion whether he may not have iM-en ncL'

ligent in the premises. In another ease

an instruelion was held errniienus ivliieh

in cfToot declared, as a conclusion of law.

that, if the master promised repairs, he

wa« liable, without regard to the chai

acter of the defects, or the probability

or improbability of danjer, or to the

ipiesliiin whether, all thiu^ considereil,

the plainlilT was or was not «o nefili-

.'ent in eoiit inuin;? to work tlut he ou>;ht

not to reeiivir. \lrh'rhrii v. ('hrf:(iiKiil:r.

rf O. n. Co. (IS'.U) •'?5 \V. Va. :)IM). II

S R. 261. Compare Cou}isill v. Hull

(l.S.SRj II,'. Mass. 4fiS. 14 N. K. .1.10;

International £ O. N. R. Co. v. ll'iV/iVim.s

(1801) 82 Tex. 342. 18 S. W. 700. which

ape to the same effect.

* In a leading case, where the court de-

dmred that, apart frmu llii; promise, the

servant's continuance of work would
ha.»e been nepligence per se, the follow-

ing langua^' was used: "We may add
that it was for the iurv to •-ay wlielher

the defect in the cow catcher r

was such that none but a reckle

nis-r.ulterlyearele^s of hi'< saf("t_N

have used the eii^'li»» witluMit i

removed. If. nndrT all the

^lances, and ill view of tile proii

remedy the ilcfeet. the eniiiiieer '

want in;; in due eire in continuiiij

the eniriiie. then the eiiiii]iariy w il

exeiiM'«l for the oiiii'^^ioii to sii]ipl

er niaehineiv. upon the vtihiiiiI

tributorj' ne;;lii.'eiiee. That the e

knew of the allieed defect was i

ili'r the circiinistanees. and as in;

law. absolutely conelilsive of v

due cjire on his p.irt." Ilnuqh v

•f- r. /,'. Co. (ISTO) 100 U. S. 2

25 L. ed. «12, f.l7.

".\3 the risks to be imurred
servant, under such circiiinstancc

after a proniis*'). are not assu

him. but by the master, the los

fall upon the latter, unle'-s the

to the servant is so frreat that th

of the law will forbid persons, e

der such a proiiii'^e. to take it. a

sr'cli eomjiensation in the courts;

less, haviiif; taken it, the servant

iiwii carelessness in perfonuinn; hi

iias increased the ri"-k ami enol

to his own injuiy. \lthiiui;li tin

ise may he priven. the law does

lieve the servant of the iliity

upon men L'eiierally of iksint; reii

care for his safety. But in detei

whether or not due rare has h

s«rveJ in a given case, the prom
its natural effect upon a man i

iiarv prudence are to be taken ii

-.iileralioii." 7<Mvi,v ,f V. f), I!.
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aoetri,,.- npon tho suhj.vt is t.Mtullv <'MM.,eia,ecl in the u"T'"l>t;-J

,•.,„, ,„at 'he ...s.' is i.riM.a fucio for tl.e jury Nvliencvcr it is proved

that a nroiiiise wiis jiiven.'

It is not verv ,aa,erial, huw.'ver, t.^ .l.ten,>n.o ^^•hleh of O.cso lo,-

i.-al .Un.iipoints is to he r.-pnMecl as tho a,.propriati, one. Forprac-

, leal purposes the ath.p.ion of cither involves ,J.<, r^^ult that in or

.lor to prcLltuK. tho ,s<.rva,.t fn.,.. r.-overy, ,^ "..^ be shown that titer.

. . ..* 4„.,..i (lie ! •<» ujiiii.-.'iu'u-^ of work, for

is some special n-a.son, apart tiom tlic i c ujm... .i.. . ,

. V ,. t,.;i„,t,.rv norli-rei! J. Wlict, i'.'r 111 re was such
imputmj; to hint coiitrilmtoi;* n(^Mf,<i'

lUiKilc (ISO.-.) 9 Tax. Civ. .App. .''22, -9

In aiKdtier ease the lanmiase used i';

that 11 servant who liiis liivn iiroiiiise.

l,v the master that an iiie..mi»'tenl iind

u'nsiif,- fellow servant shall he removed

niav remain f.^r a time in the s,.,viee.

without heiii}! eoiielusively eharLi'iil'le.

as a n.att<-r of law. with eonlnhiitoiv

neL'li''em'e, even tlioii^'li. without sueh

promise, he would have heen so eliarLM-

.il.le. I.iihrr., v. Surlhrrn V. II. < "
(ISHS) :!!l Minn. IT,. :iH N. W. tni.

It has hii'M a|>llv remarked that, ndy-

ins "I""! "" l""i"'-'- "f " '""''•"'" ''

move the eause of daii-er. ••the m.»^t pru-

dent workmen will often take risks, not

merely on a.'.otint of tle'ir own neees-i-

ties. but in e.nsi.leialion of their em-

nlovers, who-e interests re<iiiire their

!,,„;,i,„„.l ...rviee." r.i',n ^IfO- <-^-
/^

l/,^n.v,s.v (ISSa) 40 Ohio St. 148, 48

Am. Kep. 009.
• • •„

» "No doubt, a def.>ot thus arisinjr in

mnehinerv may be sueh that no man of

ordinary "prudenee would run the lia/^n

of workins.' oM it. If a lury should fin.

that a partv eomplainiii!.' had material

Iv eontributed to the injury by his own

rashness, the action eould not '<•">•''",

t.,ine.l, iniismueh as it is well esta dished

that a nlaintilT who has materially con-

tributed to his own injury, b.v his own

nc'liaeiiee. cannot recover, althouph he

niiu- show ne-lijience in the opi...silo

nar'tv H"t *'"' qi"-'"*'"" whether the in-

„rv of which a plainlilT complains is

in be ascrib«l wholly to the ,ie;.;li!/enco

of the defendant, or whether the plain^

tiir has had any share in briii^'ui'; it

almut, is one wholly for the jury In

(he present case, the jury have d.'loT-

niincJl this question in favor of the

phiintifT, and we are bound ''J' «'';',' <1<1

,'ision." Clarke r. ""'"•'\J^^^-J J
Hurlst. A N. 037, 31 L. J. Kxch. N. 8.

356 a .Tur. N. S. 992. 10 Weok. Rcp. 405.

See also Willuims v. U7.i((rin (Q. If. 1>.

;

]",".:,) 1 Times 1.. R. lO.'.. SO 1,. T. dourn.

101: i. h ',k Vn'l<-if C< I Co. V. Warrrh

(is'.isi .>. .;.
'

\. •'•^". •'•" ''• ^- Api'-

4;iT 84 Fed. snil ; , ni«H \lfii. Co. v.

\lorrissey (ISSli) 40 Ohio St. 148, 48

\in. Kep. etlH: \orlhirn I' It. Co. v.

/i„f„o.-/c (1894) 154 U. S. 190. .-tSU ed.

TiS 14 Sup. (t. Rep. 97S: haiif V

'\„rlh,rn C. H. Co. (18S8) f28 V. S. 91,

•{> 1, cd. Xi'.h 9 Sup. Ct. Kep. Iti; .\""

i/cr.sM/ d K. y. It. f'O- V. y"U>i<l (180-2)

1 v.. C. A. 4-28, 1 V. S. App. 9ii. 49 te.l.

y:!- Wust V. F.ric Citii Iron WoiA.s-

(l89") 149 Pa. 203, '24 All. 291; «i.«-

s.,uH I'linwrr Co. V. .\hf,„t (1883) 107

111 4». 47 Am. Rep. 425; drn-iii- v. .1/in-

vn.pulix »f St. I. K. Co. (ISS:!) 31 Minn.

"49. 47 Am. Rep. 785. 17 N'. W. 3,8;

SI. Chiir Soil Co. V. Sviith 1189-21 43

111 \l>p 105; McK'lnni v. C/i"- '/" 'i'.-e

rf O. It: Co. (1891) 35 \V. Va. .500, 14 S.

K. 201 ; f;i7(so,i V. Miniiroiiohs, ,s7. /'. cf

S. N. 1/. If. Co. (1893) 55 Minn. 177, 50

K \V 080; l.'iiiiiKi V. Sew York C. It.

Co (1872) 49 N.Y. 521. 10 .\m. Rep.

417- Itoiix V. lUodqc.tl .C n. humhrr Co.

(ISIU) 85 Mich. 519, 13 1.. R. A. 728, 18

\ W 1092; Srhlit-: v. I'nbal Itmryng

Co (1891) .57 Minn. 303, .59 N. W .
188;

M'ooilinird Iron Co. v. .lonm (1SS5) 80

Ma 123; Smith v. /•.'. W. KocLns /.»m-

lirr Co. (1890) 64 Minn. 447. 07 N. W

.

,158 • Drwpsni v. Sauv,, r (19011 95 Me.

'95 49 Atl. '1035: rovers v. Sliiiuhird

Oil' Co. (1898) 53 .S. C. .358, 31 S. K.

«>70- Itidie V. Charhfilon rf U. C. R. lo.

"(19011 01 S. C. 468. 39 S. K. 715; Smift

d Co v. Madden (1897) 165 HI. 41, 45

N E 979. Allirming (1890) 63 111. App.

,itl- Ta<ilor V. FclsiP'l (1890) 104 111.

331, 45 N. E. 161, AUirming (1895) 03

111. .\pp. 024; Itidrjes v. Chicago (1897)

7' 111 Atpp. 142; BHrlinntnn rf G. R. Co.

V. lArlw ^\^'^•2) 17 Colo. 280, 29 Rac.

175- l.ulllr v. Chiroi/o i W M- />'• Co.

(ia90)'8t Mich. 289, 47 N. \V. ,571 (in-

competent coservant) ; Carbon v. ^\'\lke•

son Coal d Cuke Co. (1898) 19 Wash.

i~i 53 Pao 72.'> (incompetent onoerv-

aiVl) ; /""""' C. It. Co. y. Wciland
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I'oason in aiiv !ri\''n im-'' is n ini"M,ioii wlil.-li iii',Ml\< - a considri':

tlic two cK'ini'iils wliicli iiiiii^jlc \\li;il iii:iv lie lci-|ncil llir ;i;;i.M-i

.iiiioimt. of tlu' (l:iM;^i'r In ul.icii ili<- -irvaiit Im- cxiim-imI hiin-i'l

contiimiiii;' work, ri:.. tlic iiuiniin'ii'-r miiJ L:rr;iinr-~ >!' iln' |m'|-!1

Uie l<'ii:;t,li uf I iiiic (lui'iiiL; u liii'h llic <'\jiii-\iiv to ii li:i ill iiuic^l.

ll.c ciiii' liiiinl, llir iiinri' -rri'iii- ilic p"i'il. il;i' iii'Tc r,i|iiiilv will

pfTini-^ililc jicriiiil (if colli imi;ilii'<' run oiii. On ll ilicr liiiinl.

fiict, tlint unil<"i' thv doctrine of prolKiliilii ics -omc iic-iilcnt, will so

or liiicr fjcciir as a result of exiio-iire to nn e\-en niodeiMle |ieril. \

it is coii-tniitly incurred, for a considei'aiiic period, jn-iities ilie a

iiieiit tiial, tlie loni;(>r tiie lime iliaf Inw elap-ed williont a fnliili

of tiie |ir<inii,--<' to reineily a defect, tlie more cortaiiilv lias tlie <{]

(IRnC) r.7 Til. .\pp. XV2 (iiiic!i'i|ii;il.> u.-iil.l ir t tic<T>-:nily li:ivr lir.-n ::

niiiiitx'r of oinployccs) ; 'I'i.r:is i( X. II. oi iK-lij.'iin-. In Imlli nf tiii'-i>

If. Co. V. liill'lh (ISIIT) !U Tex. •J><7. 42 C'inr', \. ///.',»..< is cit.,! witll ;||>|.I

S. \V. 071, Di-nyiii^' Writ i>f Kiror in ii rin uin-iaiin' »liii'!i Ic-hm'. no ilmi

I Hl>7) Hi 'IVx. ('iv. .\|>|). (;.").). 41 S. \\ . (> I li'- ;lc'll;ll |«.-iti(ii, ,.f tlir .,,1111,

IN). Kiivt AjiikmI (lS!t">) !l Ti'.v. Civ. .\\>\i. wliii-!i i- sii.'iiirn-,iMl in viiu ot th,'

'.'ill. 'ill S. \\ . »;7|. York ilni-ioiis cciiimcnt. .1 immh in 5

Clnrl.r \, lltihini (lSi;-J) 7 lliirlst, 4 hf'ni.

N. !>.'!7. .'U I.. .1. I'.xcli. \. .•<. ;;.">ii. S .Inr. rinlcr (lie Mi^-oiiri ilo.tri.io n-vi
V. S. !lii2. 10 Wci'k. Wcp. 40.".. -I'cins !o ill « .'idl. .(/l^ . it i- phiiii llial tlic

ovcilliroH tlic aiitlioiily of 11 ni-i piiiis of the scivanl to l'o lo tin. jury 01

riiliii;! niiiilc liy Mart In. 1!.. in Hic -.iinic i|iir-' iiiii of lii~ conl 1 iliiloiy iic;jii;

year, to tlic clVcct that wl'cir u..i k is lir- is not in any way (li|.inilcnt ujior

iiij.' cavricil on. part nf wliicli is nn-niV h.avin^' i-.ti'Im'iI a proini-.' from tlic

willioiit certain prccaiil ion- wliirh Wn- tcr (li.it tlic 'Linger will lie rcni'

cniployiT promises to pro\ i.le. and he I'miil; V. SI. I.,.iiis Pn •xt<l !!• if it

j.'o<'s away Icaviiic yeneril ilire.l ii n- lo i/\.'..)i I'.,. . liml 1 l.-,!i Mn. ji;;. (!] >

;jct on \vitli llic work, and in liis ali-rnec smi. I it ih,. fidlo\>inL' statement
tlie (lani,'croiis work is oarriecl on Infore -i'dy :- no ~piiial icfercnce to

tlic precautions have lieeii taken, and an dorliii.c : "It uoiiM lie simply inlii

injiiry re-iilts to a workman eiiuai.'cil oil to liold tl: it if ;in employee, tliinkini

anotlier part <if the work, while I.iuav iii^' macliiiniy he is i|sin'_' is to some ili

of tlic danger, tlic lalti-r cannot recover iin-afc lepnits its condition to lii-.

aj:ainst the cniplo.xcr. Sinllli v. Ih.n.ll player ami i- tlicn told to contimi
(]!<{V1) :! l-'ost. &' !. 2:(H. ' . ; the cf- ii-e ii f,,r a -holt time, and that it

feet of the promi-p was ncit di-rn--ed. he iinnn dialidy rroaiieil. nnd thei

The New \«rk eoiirl of aiipeals in ,,iic ohedieiiec to iii-l 1 iiei ions, conliniie-

I'a-ic adopted the thmry tint there i- a work e;iiil ien-ly. helievin;.' that he

formal di-lincticn lii'tweiii the c.i-i- nf a hy i;ie,i( eaie a\ciid an aeiident iinti

ser^aIlt who kiiowinirly eiiti'rs into a evil is reniediid, and is iiijured in

contract to work on defective machincrv. of all llie.se precautions, his niasti

and that of one who, on a temporary dc- not iriiilty of m L:Iit.'enee, hut that

feet arisin'.'. is induced hy the master, srivant is, and th.it tle-refore there

after the defect has heen liroiiyht to the lie no recovery. Such a rnh'. too. w
knowlcdL'c of the latter, to continiii! he .is had for the ma-ter as it is for

work under a promise that the defect servant. It certainly i- not thi' 1.

shall 111' remedied. I,<niin<i v, \tir Yuri; ('oiiiuii v. \ nhvii IrunWoil.'s (1S7"

c. It. Ci'. (ls7-_') 4!t \. V, ."21. 10 ,\ni. Mo. .\pi>. Iil."i.

Rep. 417. In Sirrriuii v. Il'iliii <t /. In llnhns v. U'i:rHi!'.'il(i» (ISill

KiirrU.iK Co. (ISHii) 101 N. V. r.20, .".t IV-t. i V. .->.^.'^, Willes. .1.. deirjed

,\iii, Hep. 722. .") X. v.. :!.")S. the court iury as follows; "If tlic ilefeiid

seems to cnnceilc that if the pimiii-e knew of the defeet. and undertook t<

li'eo" made iiaii rel.ileil (o tiie leiiiin.il p:!ir ll. and liie plainlii! vmiiI on «

of a ilefcci in a part of the niaihiiic, he inj;. relyiiij on their rcpairin<» it, 1
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been j.'iiilty of iK'oliociwc in (•uiiiimiiiio in :lii' ciiipliiv nt." It, i>

nbviiMis iliat. in nin.-t iii'i,ani-i>. Imili tin > i linniii - nni ' 'n- cunsiii-

orod to .iiinic cxlcnl. ( )i'il!naril; ilnri'iuri'. ii iiia\ 1-' -liii. in matlic-

niiitical lan,oiiai:c. liial tiic rioht- m|' the -lAanl aro ili ij-rniinaiili' with

rt'tVfcncc t>j tlic i^niii nl Iwn xarialilc (iiiantii ii'~, iliiiii:;li in the naliifi'

iif the CUM' it iisnallv lia]iiicn.- liial tli<* prini-ipal .-In -r^ i.^ laid upon

one < r oilier of tlio^ie.

b. Aflir llir cxjiinilioii of llu
i^.

i'kkI con r< il hii llic praifiifr.— It

it, clear that, in all c.i^cs whrn ihr i-iriinnstance^ wnr such that, it

tlio promise IkhI not hccn i:i\iii. iIh- >ri-vant'.s continuance ol' wni'k

woulil have rentlereii him chai'jcahli-, as a matter of law. wiih con

trilmtorv DOgliaciice, this delcii-o I'ui'ni-hes a coiii'lii~i\i' hai- to the

action, if the injiii'v was reciivcd athr ilic exj''
i

ii inn ot the jicrii'd

durinj; which tho servant was jii-iiiicd in relying' mi i.lic in-rloniiance

of the promise.' On ilic nihcr haiul, in ca-i - wliei-c (.titriliiiinrv ni-i;--

liijenee would not ha\(' hccn \ii'Wril .i- a ni'ci's-ary iiih'i'iiice in ["tint

of law, the only elfect of the e.Niiiraiimi nf the ['oriod cuvcrcd \<y the

promise is to introduce another evidiiiiial item for tin' cnii-idirat ion

of the jtiry.

428. Contributory negligence, as inferred from the gravity of the risk

encountered.— 'J'lie ocncral rule which i^ ;j|i]ilicaiilc in this connect imi

has hci'ii iliiis laid down : '"If the natiire of the dofrcis in t.he machine

is such as to create an o|icn. iinminent damicr smh a- no prudent man.

careful of his life and limh. and none Inn a reckh-s man. would rid<.

ii-i- loni'iT tliiin till- fi. r.. a rni-

|ifiiuil|. Ill' iliii> -o in till' fiii-o

lit tli.it till' |iriiii'i f the

is viol.lllHJ. illlll 111. It 111' 111-

n.iMo i'\|"'rt.in.'!i of its fuHil-

lli' •1111 no li.ii'j. 1. I lii-i.ir.ii'. ii'lv

ihi'V itiiiy lie liiilitc. If till' |il,iintilT t'-

(i.n'ipl.iin.'d of tlic di'fcit. ani! tlic de-

fi'iutnits pvoihi-iil th.it il -lioiil.l I"'

ii'incdicd. he is not tn lie ili'iniM .1 of hi-

ri'iiu'iiv. merely lii-eau-e. rclyin;: on llnir m
pri.iiiise, he r'eiu.iiiu-d in their ciiiiiloy inent

Jjjj.jif
> ii|ion the pioini-e. ;in.| ivu-l I^iioh that

'"The pro1)al)ility of -ufTeriiifr injury hi* eoni iniiiinee in -injii- iiii'li-r -inli

i< nieii-iured in some , jiee hy the eiiiiiiii-tnnees I- ei|ii,illy ii- h.izinloii-

leic'th of the period e •\po-ure. One .mil liopele-s of r ii'nly ii- if no n—uv-

niiiv he esiM'i'iiillv w.itehful to iivoiil ilaii iiiiee or pr.'iiii-e hail ever I n mole. A
•er' for a time, wiiile the -;inii' ili'L'ree of promi-e already 'nokeii eaii :'!l.-id no

\val.-lifiilne-s would not he -o lil^^ly to rea-oii ilde u-uaiaiity of tlie fiiiiilmeiit

!,c cM'reised emit inuou-^ly." -liea-^nn- I'f any e\|H'etal ion hased on il- ili-ap-

iMv prudent nun m.iv 'i>\po-e them pointi"! a--iiranees. . . . The risk.

h1vi~ for II lirief pi'i-iod of lime, to 1X1- tlieivfov-. apain 1 mies hi« own. and

-ihlc li-ks nit of the 'jv.ue-t Kind.wlien hi- (
t. a- «e have wiid. althou^di

iIm'V would refii-e to do <. iitinii- not i,,- .—.iriiy or ;i. r .v.- ni-li-ent. may

.ii-!\." I.iih,ni V. Vor'/i /•» /'. I>. <'" or m ly ii"! b.-'ome nc'lie-eiit aeeordin;;

ilssHi :!n Minn. l.">. '•'< N W. ii:!2. to I'le cireiim-i iiiee-^ of the particular

\r..o,''».in/ /loH i'r, \..h.,f- ilSS.-ii ea-e." i:,n;l.;i r,,. v. Il'i---^ llsSC) 81

,11 \i,, 1..,') In a l.itir n-e tlii- .oiiil \l i. --'"O. 'iO .\iii. Kep. l.-,J. S So. 210.

"lin ileliii. it- po-ilion a< follow-: To I he -.me ell.i-t. siv /;>„/./. v v. Trn-
r. ,

' ,,.;... ... ,.v... < ../ / ,1/,' Cu (18'JO' 109 via.
It ihe em; :o', ce ..!'!'!- • ' ^ -• i- .t. uu. v xu^,j , iv._ -iia.

!,ii,i-elf to the' daii;.:rr hv icmaiiiin;; in ^S7. Ill >o. 4;ij.

• M

. ^
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tlicn the injury rosult> t'nim liis own no-iiiirfnce, . . . but :

nittiii'i- ol' ihc (Ict'ctL is nol siicli ;is lo iniin'c-is a ]iriiii<>nt man w

fccliiiij or iiiiniuiouriicss of inmiiiu iit. danucr, liicn the master i

blc." '

'I'hc t'li-t half of thl- statrnn-nt p.\presses tlu- rule in tiic form \

it would iKil.urally tii'vo in i'a.-<'s in which tlio servant's riirht. of \

ery is denied. It. iiujilies f.liat tlie mere yivinjx >t" a promis<' wi

of itself suspend the « peration of tlie pri-ieiitb that a servant e

recover for un injury of wliicii liis (nvn nenlijii'iiee was an etl

cause, and that he will, tlu-reforc, be unable ti» maintain an ;

wherever the danj,'er to wlii('h ho was exjKi.sod aftrr !•<•(•< -ivinj;' the
|

ise is such that no man of ordinary- prudence would have run tin

ard of remaining in the employment even for the briefest perio(

The second half of tlie stiitement expresses the rule in th.- hin,

which is appropriate to cases in which the servant's rii;ht of ree

is conceded. It affirms the principle, applied or einnuiated i

merous cases, that the Tuaster's promise will entitle the sen-ant

cover f(U' any injury ix^ceived within a reasonable time after the

' MrKdKti V. ChoiiiiiKil.-r ii 0. R. rn. Co. l\H>.K,i 1.5 Mniit. 200, :V.t r

(lS!tl) .'!"> W. Va. ."iiMI. It S. K. it'll, (dif. ithi! liiind ciir litccly to jiii

= "W Ill-re an oiii|)1<nP<' kmnvs tlial tlic (rjik iil :iiiy iiiiniii-iit I : Maih'

dan^'cr is I'rrat ami iniiiii'ili.ili'. >iicli a-i llunir Viii. Cn. (ISIM) 't^ Kan.
'

Tar. 122 (~liafl iii-iilliciciilly til

--M'lvaiit alri'ailv injured (inie

of riieks) ; Hnmr v. Tiuihskh I

ii /'. (•<! (tSiltl) !t7 Tenn. til 5, 31
.i4!l (riTi|i|ii_vee edntinucd to i|ie

a rea^onalily prudent ii'an wmild not

assume, lie cannot iccover for .in injury,

even tlioii'jii lie reiiiai'ied in the eiiiploy-

er's service in reliance iijieii tlie laltir's

promise lo renieily the delects wliicli

Drmlueed the dun -." /»(//'i«<//i>///v <t ualk. ii|ioii dismount iTit; from
'... . .. >. 11- ji^..)-. 114 T— I ..: t- t :...!.........:..:.... 11.. iq;....|iicce of limher orifrinallv IS iiiclic

.after it had l-ccn worn until it, w^
SI. I.. It. Cn. V. Win (1SS7) lU Ind.

20. 14 N. E. 721. 1.5 .\. K. S24. A prom
ise to an employee liy a vice ]irincipal. 2 or '.\ inches wide on top).

to make the j.lace where he is at work In a case where a liherer w.i-

safp. does not relieve the employee from hy tlie fall of a eravel hank wl

the ohiiualinn to leave a place which is had rcipiesled his employer \i' w.

manifestly or immediatidy daiiL'erous. is error to ohar;.'e the jury tli.it.

MilUr V." Hiillioii-llicl.- ii- C. Min. Co. terminiii^' the ipiestion of contr

(18IKS) 18 I'tali. y.'iS. "i.'i Pae. .'iS. ne^li^'ence. they need only impiiie

Similar laneuatie i~ u^ed in ChirUe v. er the [>laintilT eonliiiucil at hi

JIulmtK (18(i2) 7 llu'-lst. & N. n;i7, 31 longer than was reasnnahly snilic

L. J. Exch. N. S. .?.")(!. 8 .Tur. N. S. 992, cniihle the eiiplover to pr<ivide -

10 Week. Rpp. 40,"i; IH^Irirt of Culiim- to watch the hank. Sncli an in-t

hill V. .McKlligolt (ISSi!) 117 T^ S. ti21, would leave the jury at liheiiy

2!) 1.. e<l. 046. 6 Sup, Ct. Rep. SS4; hane the piainlifT to h.ive been free fron

v' ycrlhrni C. U. Co. (1S8S) 128 I'. S, pence, although they may have 1

01 32 L, ed. 330. Sup. ft. i!e|). Hi: S'. from the evidence that no man <

I.duis, A. i T. K. Co. V. Krllan (181)2) nary prudenc<' would hav^ aten

55 Ark. 483, 18 S. \V. 033: Tr.rux if .V. and continue. t the work for an;

O. /?. Co. V. Finrile (18!).")) !) 'I'ex. Civ. however hi: without Munconc

App 322 29 S. \V. 674: llnnri) v. .41- appointed to watch the hank. (

tttras Cold Min. Co. (18!»3; Idaho) 31 uf Coliiwhi,, v. Mri:ili<,<tt (!8S

Pac. 819; Kmilh v. K. IV. Unclna I.um !'. S. 62i, 29 L. vd. 94G, G Sup. C

ber Co. (ISOtt) 64 Minn. 447, 67 X. W. 884.

^.>9; Ifc Inffrri/s v. M"iiliiiiii I'liitm II.



[CUAV. XXU.

. but if the

t iiiiin witJi ii

iiiasler is li.;

ic form wliiili

'ii;iit. of rt'i'. .V
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, G Sup. Ct. Kfi-

I ItMl l'llt).\II>i: TU ULAKU AtiAlN.ST DANGKlUs. I'iil

iso was civcii, tinlc - ilic «l:iii;:cr wliitli llio master lurrocfl to remove

was sueli that no pnnlciil man would i.aw csiiox'd him-cit to it.'

Usually, of coiirsr. it is a (iiif.-.tion ui fact tor tlic Jiiiv wii<t.li;-r the

drfrct. was one of .-ii.-li nature that only an im[prudriit tiiiiii would have

contimictl to use the .hd'cxitlve appliance.^ Tli<- iii<rc fa.-t that the

.><Tvant was aware that the danj^er to which in- would he «\po-cd was

serious is not rlec<'^.-arily conclusive a£rain>t him. 'i'he piomi-e. and

it,'< natural etfeet \\\wn a man of ordinary pnidincc, arc to he taken

into consideration.''

When the inunincnce of the danircr is relied iii>on n« a cifcum-^taneo

which precludes the servant from ncovci-y. it is ncc(~-ary t/> show

that the injury was ciius<'d hy an event which mi-ht iva-Mnaldy have

licen expeettxl to occur in coiiscqiieiic*- of the e\i-iem-e ol lliat particu-

lar dansrer to which th<> master's promi-e related.''

429. Contributory negligence, as inferred from the length of time the

servant worked after the giving of the promise.— The ciirumstaneea

auoompanyinf,' the proniist! are sometimes of such a nature as to show

that the servant was placed under a peremptory and iiniiKMiiat/- ob-

lio-ation to discard the defective instrumentality alt/>gether, or to dia-

\'U 1« \t1 :un; Patlrrs,,,, v. nilshury (1S!I5) » 1.x. Civ. App. 3J2, 20 S. W
rf C It Co (1874) 7t) I'll. 3S!t, 18 .\m. tlT^ A fiadiiiL,'. in aii-«.r to a si>o<-ial

Rcp'4l'-'- Conroy v. Ytilr.in Inni Work.s iiiti>ir.M.'atory. tl.at Hio ilar.^-rr of ii^^ins

(187fi) C2 Mo. 35; Itnthoil' n/rr v. a dofpctive appliance was -leat. appur-

SorUnrestern Consol. Mill. Cv. (1804) ont. an,l contiMUon., «ill not ovvr.ome

- Minn 461, 69 N. W. S.TI; (Imnc v. tl... .•iToct of a .-.n^ral vonlirt far the

.l/,nn«ap./i» i St. L. R. Co. (ISS-'i) 31 plaintitT. wIk re there is no fi'ulinj: that

Minn "49. 47 Am. Rep- TS.'i. 17 X. W. an ordinarily prudent man woud not

378; 'n«rHa v. //eu^» ( IH'.lfi) lU Miim. have "-'''' "'.'''''
/'^/'•'"r?«^]SrA-

54, 65 N. W. 1085; ifmith v. H. W. I!.,rl.- r,,,I.a,u,poh.s U;;wn R^ To. v. Ott (1894)

us Lrnnhfr Co. (1896) 04 Minn. 447. 117 11 Ind. App. 504 38 N. K 84-, 39 N.

N. W. 358; Homrstakr .Min. ro. v. /•»»- E. 529. Su- aUo last note.

erlon (1895) 16 C. C. A. 545, 30 U. 3. 'An onKinwr is not, aa » matter of

TDr32 69 Fed. 923; Atchison, T. d S. law, nosHf-'ent in taking out a locomotive

FR.Co.y.ilidgctt (1895) 1 Kan. App. with the "cliannR-.rons" m aj^'^f '-;»

138 40 Pac. 9951 Sioux City d P. R. Co. condition, where he ha.s reported the de-

; /'.Zys^n ( 1884) 10 Neb%78, 49 Am. feet, and the foreman of.^">V''""^^"^«

Ren -M 20 N W. 860: Southrrn Kan- has promised to repair >t when the trip

^rIco. v. Croker (1889) 41 Kan. 747. is tinis, ed; the only probable •"•'^'"^"t

?l Par 785 danger m such a ca^e being that the

•Ho««t V Texas i P R Co. (1879) engine may part fiom the tender, and

100 ^S^VmL ed." 617; C?«rtev. that i., not rpersonal d,.nger hut one

h;7™«. nRfi2\ 7 Hurlst. 4 N 937, 31 merely alTecting the property of the rail-

? T F,ih N S 356 8 Jur N S 992, road. A collision which causes the en-

^0 Wei I^p. 405?''nn"I' v: 1 n'. gine to override the tender, »d thu.

BackwTit^ Co (1890) 04 Minn, cuts off the e.- ipc of the engineer, « not

'^T^',
'/JL'V'n'JlTsa^iU^o: I Coi HS;M 31 Minn. 248. 47 Am. Hep.

{18P7) m Wi.s. 73, 73 N. W, 434; Toy- i8a. 17 &. W. 378.

t,r V. ar Coal Co. (1899) XIO low*,

40, 81 N. W. 219.

'[•I

m
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(.'iiiitiiinc il> use imlil it, >liipnlil lie I'c-idiiil to a iimI'mi;i1I_v sale

•liiioii.' jtut ill t.iic ^Toiii iiiiijc.riiv lit' iii-i;iiiri'~, i,lic iiuic lact i<\

iuii tile prmiiis*' iiccc.-^sariiv iiii|p|ic,-. iIimi ilic -irxaiil i- r,x|M'(i(i|

oil wiiikitiji. SoiiictiiiK's tlic iiniinisc is i;iv<-ii in wnnl,-; wliifli

^Mt(* tJK- iiiii^tcr to Id-iiii; almiit, a rcsioral inn of nniiiially satV' <•«

tinns wit.liiii a (Icliiiitt^ time, riniir >\\r\\ circiiinstaiici's it i^

snnialily the duty of tlie s(>rv;nil ti> (icirriiiiiic, iiiiini'diaicly atir

f;i\inir of tlio priiniiso, wliclJMir ln' will iiiriira ri~i\ wiiicli lie tiias

silily liavo to ciuliin' fur tlic oiilirc s|M-citir(| pcrind.- Min'c iisii

liiiucvcr, the tiiiir at «liirli rlu' |iiMiiiiM' i.s lo lie fiiHillfd is im

pi'cssly iiiciitii)ijf(i. 'I'iic li-jjal ctl'ii'i (pf tiu' pri'inisc i-; ilicii >'>

ci'cd to U- tJiat nnniially r-atV cDiidilioiis will lie nv-KHcd in a
'

suiialilc tiiiio."^ In iih s', nf tlic ('a,-rs in wiiicii lliis plira,sc i>

cii,-M'd witli rctVn lice to -pci-ilic fm-ts. it i.- ii-«ci In dctiiK- liic ic

• if till" ]H'riiid diirini; wliii-li tlh' -I'vaiit may cnniiniic in flic cini

niciil, witliout iK'iiii;' iiccc.-^arily ciiarmalilc wilii iiciiiiiiciiiv.' liii

' In (iiir ca-o it. wsMf r<iin>iili'ri-<l that wmilil .li-:ililc tlio .-crvniit fnnTi in
tho pnirnisp of llir inastrr in ir-|Hiii^t' iii;^' il tin- iiirv timtnl llt.it tlir |>i

1i> il NfH;iiit',H riiin|iliiiiits. to fiinii-li a v,:i- iiiil 'iiiilr ,i- ti tlic time uii.

ni'u ii|>|>li;iii('i'. ;iiiiiiiint('<l to an iiii|>liiil ilcliil ^licnili! !i.' n paiii i|. lanl iIh

luriliimiatiiiii nf the ai>|iliaiici- in u-o. ami ci nt iiiiinl In wcrk fmiii il.iv i.

1111(1 iliil not rclli'vc tlio -iiTv.inl from (lie uilli tin- !>iiin\ li'irjr thai no ii|iiii

im|iiilal lull of ni'iiliL:!')!!'!' ill I'lHillMiiiiis lurii mailc S. 1'. Shiinhiril <iii i

tn i:-(. till- oM apiiliancc, I'lircll Mill Ihlmuk (ls!i7) H.s Jml. -l.')7. IT

lE r.Uriilur f'li. V. Kirl.linid (KS'.iS) 2 It i'ir.;«. /n/o i

.

Iiiil, Tnr. lti!». 47 S. \V. ;!ll. Tlif -iTV- 'S... /,m'//. v, ('ln,„iiv <(• II'. U, /

i.nl IhiTc wan iiijiinii hy the liivakiii^' iif ( 1 S!IO i SI .Mii'li, 2' ',1, 47 \. \\ ,

a wilt- rojip. wliicli sU|i|K>rtril liiiii uhilc •<iiill it Co, v. Mmlihn (1S',)7| h'

111' was iNiiiitin;.' ii siiii>l<i--ta(l<, Tlic 41, 4.'i X. K. !t7!t: /'i /'iw v. /.'i .7/,;

(lint i'm|ilia,sizi-d ilic fact tliat tin- work Wurkx {WXi) iUI Wis. r>\\. (i.! .^

to lie (lone was only a trin|»'-ary juli, 'i-'it: Itncl.ci.riihii' Cn. v. Ilicl.s {

an. I tcKik tlio ^Touiiil tliat. as it wa.s ap- !'l Ky. iiiii, -1 S. \V. ri.'il: Ci.iiivii \.

|iarcii(ly llic lunliT-tiinclint' of til.' mas- i.//i ;';..n \\orl:s (l.S7iJ) 11-' M",
tcr lliai llic old ro|ii! was to bo disoard- (liTS) ti Mo. App. 10-i; .l^7l/,^.^H,

o<l, tlio sonant was iioL'lif.'ont in pro- '^. /'. A'. Co. v. Miili/ill (l^'-'-'i 1

dcdin^ to use it witlioiit ;.'iviny; ttifi .\pp. l:i>*, 40 I'ar. !l!lo: I.diiisy-il,

niii.-tor tinio to supjily a now oiio. Ilie A'. Co. v. hinlr/i (18!'2) !IJ r.iiii

<'a,so is nioroly a .looision npon tlio ovi- 21 S. W. .'!2li: Wfiridiniril linn '

donoo. and cannot ho ro^anli'd as having .loiicf: (ISXj) SO -Via. 12:1; Misxiini

e.stablishod any d.'liiiilo l.'U'al priioiplo. iii;cc Co. v. Mii nd (lss:!i 107 III. I

If tlio pniniiso lo repair tlio ilcfniivo .\m. l!op. 42r): ///jh«/,v ('. I'. C
api>lianco was aci-oiiipaiiic.l liy an onlor fni'ililuii (Isl'.'i) (i.'f 111. -Vpp.

to turn it over to tlio proix'r a^i-nl of Uiish v. Mixsiniri 1'. I'. Co. (iss;

Ilie defendant for tlio purpose of liaviiiy Kan. 12il. 12 I'ac. .>.S2 ; llnlur v. ,

llio repairs made, tlio servant ciniiot re- m,H <C .*>', Co. (IS!»r>) 1 .Marv. (l).l,)

oovpr if lio jroos on usinK it willimit any 41 .Ml. !I2 (oli.iii;i. (o jury),

iii-cossit V. I'liiisiinlst V. I'dlrii/h if ,4. Other oases iisiiii; the smi'.o f.irin <

,li>-/.i/ii- A'. Co. (ISSO) !!,) N. C. lit,'), pression are cilcil ill ll.c f..ll.iHiiii; n

-Some cases lioariii}; upon one jiliaso .\n iiislriiel ion as to lli.' ell. . i

of tliia situation are cited in § 430, note promise is d.'omo.l to 1 rioii.i.n-

1. infra. omits to notioo tlio (pi.ilitiiatiiiii <

' Kiiift d Co. V. Madden (lSH7) Hi.) doetriiio liy wliieli the scrvanl i-

III. 41, 4'} N. 10. 071>. Iioldinj; that it wa.s elu.l.-.l ir.oii ncoveiA if h.- i.niiiim

not urror to refuse an instruction which work beyond u reasonable time l^'
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we liiiv<' alrciiily soiii ( ."i

!-'.">. stijini). it is ;il,,. ii|i|i:.)|.i'I.nto as :i df-

si'iiptioti ol liic |Miinil wiiliiii wliicii tin <lrl'i-ii-c nl a--iiiii|ili"li "t

risl<s is not av:iihil.l<' i" iIh- ihu-I'T. Sd I'lir its ;u>|"mi--. iln- iicriiiis-

!iil)le l«'nj;tii ul llu' |" ri'"l i- d. irniiiii.-,l wiili n lcr< n.v lo llic siinic

CMiiisiiJcratii'iis, wlicllur llic Im iiicr or the ijtiii- d.-ti use is relied up

(in. iJut tliis iis|icct of the (pic-lioii luis ii(\ir U'cii di-cii-cd: and it

s^wniis to Ik? at Ua.-t niicii i<> aruuinciit. wtiiiiicr i.lciii ical blamlarda

should always bo aiiplic 1 in l>"ili of tlicM' iii-i;iiii( s.

It is primarily a (pic.-li"n for ilic jury wlinliir tlic sscrvant had,

at the time of tlic accidcni.. csciidcd the limit.- of tlic allowaMe pof-

iod of c'ontinnaiice of woik.^ A •f. a-.iial>!<- time"' lias liecn ddiiied

by some coiirt:^ a:* bciiiir the time wliidi wiiM ica-omiMy ixi allowc(l

for tlie p<'rfoi-matice of the ]ii"mi-c;'' iiy oil,' is as tla^ time williiii

which tlie defect iiULilit i-ea.sonalily lia\(

as the timo which may elapse while the

tlie promi.s<' to be jierforiiK d.**

In connection with the leiinth of Mic perioil which has elap-(>(l sin,.**

T Jacob Hold Pncklnq Co. rinnn] si Mo. N. W . .-..n :
/•.;..././ v, fhlr,:,,,,. M. <f St.

App. 5ll.'>) : (.1- if it ^ivi's the jiiiv Id wii- P. It. 'V. (ls-.-;i -i .M(( r.oy. .IS, I,) Fed.

(lirstiitid tlmt tliR scivunl i- iKit jiwli- -I'-'i.

tied in iilviiij; on it. unless till' ilm-iT- ' Ihirris- v. Ihiitl (l^'iC.) «l Minn,

ou.- roiutil'ii.ns htp tii l>e renicilie.l ininitv .51, ll.") N. W . UK.',. In /;/,,i.,,.s S'-,l („.

diately Ulcl'unniclc llnrnsi;,,,! M',rh. v. V;,.,, ilsUTi 17(1 III. lidH. I(> 1.. 1!.

Co. y. Houl-.ikousld LIS'J"! '•- I"- -M>I>- \- ""• '"^ ^- '" ^'"- '' "^'' '"'' '''""

,Qi)\ I |lir(.c iC'l-''^ 'li~-'""' i'l.-'' '" r.ln-e ;in

'Joliet A. <f y- If- Co. V. Vilie in-l ruction to the ellicl lliiil the ~ri\ .int

(1891; 111.) 20 X. K. insil ; in;..;i .1//;;. ni.iy. «lii!c r"l,\ ir.jr on the privini-e. re-

Co V Uorriss, ji (iss:i) 40 Ohio St. US, n;;iiii in the s<-rviee only for -inh time

48-\m Rep Cliil: Kmilli v. H. IV. r.<irl.ns ;i- would l>e reii-oiMhly siifriei.nl to cn-

I umhrr Co (l.SOttl til Minn. 447, Cu N. iiMe the ni:i-ter to reino.ly tlie .lol.-H.

\V 3.-.8- ll'hnr v, Chir,,,,,, ,t- .V. ». /'. 'r.,/(»v. /f v. Ihill llSS8) 14.". Mns,.

Co (1S7()) 4;i Unu\.M2-' r,nixx \-. lU i- 4IW. 14 N. K. .-):iO. The lioll.r opinion

Uv M'irh. Wurkx ilS'.i.-,) HO W i<. .".
1 1. 113 i- tli.it n, ••rcMson.ilde I inie" ii n- th«

N \V •':!»• liiiiixiiiU- ii .V. '•' '" ^'^ lime uhi.h uonld el. i|i-e while the serv-

k'rn ;<•'(/ '(isn^i) '.fJ. Tenn. -207, il S. W. mil i^ r.-,i-..ii;ihly e\i»clins the promise

,!>«: Morharh v. Iluwr .Mill. Co. (1S!U) t.. he ,.. H,.i, I." )l.n,„ v. I.ah Shi.n^

5", K.an 7:il :17 I'.ie l-2^2 ; 7»'/'or v. .v/.-r <t 1/. .v. A'. >'•: (1:hh>) I.'I Mi.h t.ll.

Coal Co. (ISimi 110 lowii, 40. SI N. W. S:! \. W .
.V.mI. 11 i-, for tl'c I't.v '"

"40 Mann v. I..d. Shun cf U. N. A'. Co. -i.y whether or not -neli time had .-lapsi-d

nOt'iO) 124 Mich. till. S:J N. W. .-.mi. ^i- w..ul.l p...lii.le Mil ren.-^on;,lde ex-

it U error U> chai-e a jury, without p.-tiiliou thut the ,l,.f.Kt w.,uld he rem

-

qualification, that a servant «ho eonlin- ..li-.l.' r.,,l'^r v. >/,,, ( a„l to. (IS..!))

ues to work for . :x months after a~eer Ho Iowa. lo si .\. W .
210.

tainin- the exi-teneo of n clel,..t is ah- in a -Mn.hol licati-e it is aid down

solved from the ehaiL-c of e.mlrihuloiy th',! Iho -men e.m reeov-r for an in-

ne'di.'encp. if he i.otili.>d the ma-lor of jniy eau-..i i.y lii.' .l.-h'.-l -wilhin sueli a

the raistenec of the defect ^^hich I,.- ,Iis- pciod of time atler the I""'"'-' ;';*
'^

covered, and the ma-t.r |.r,.n,i-ed that «onh. 1- o a-..iiahle to alh.w for its ,«;r-

the defect w.juld he rep..i.vd. I„l.nm- forn.an.... and. as we think, for an in-

i-i-naliC, V H rn v 11 .t/.-./m.s- ( ISOI) iuiv <ull-n.l within any [kthxI which

%" Tex lit-"' 1.S S \V 700 "Oil!, I n..i ,.rechide all iva-onahle ex-

''Hoihtiii'.'iiirr V \..,il' <^l'.,i '•'.)! iK'.t.iti.M Ih.il the promi-e mii;ht Ih!

Mi. UM. Co.' (18114) 57 Minn. 401, M kept.' t-lieann. i Kel*' .Ne^, $ Uti, quot-

'Ifl

m
i t

n-
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tlio eivirij; of tlip promise with rofrard to an iiiovLrMiiIc fii.'<Mi<',v o

bii.-4iiic.-<, it is piiijitr t«) cxuisiiJcr tlio frfipiciicy wilii wliii-li liic

ant wiis called n\)vu to handle the defective a|i|>liiin<'e at't,(;r the |j

i« was received, tlic opportunities he may iiave iiad to cxainin

and tiie ncceiJ-iity for )iiukin;^ tlmt examination, in view of his

plaint as to its condition, and the rijiht he had to suppose it had

r<'pair<'d in pursuance of the promise.* In determining whethe:

dan<;ir inci<lent to a continuance of work with an incompetent

ordinate, for a certain period, was such tliat a prudent man t*

not have expos«'d himself to it, even on the faith of tlie nuister's p
ise to remove him, the circumstjinees to be considered are "the

eral nature of the einployment, the nature and extent of the da

necessarily and generally incident to it when earrie<l on in com
with an incompflent sulxirdinate. as well as tlje j>urticular natu:

tl»e work Ix'ing done during the p<'riod, . . . [covered bj

promi.-e| and the opportunities wiiicli the plaintiff's position

sented for self-protection duritig a brief period by wat^hfulnes

by so onl(>iing the employment ... as to lessen the risk

hi.s want of skill.""*

The perinis.sible duration of the period of continuance of wo:

neeessarily abbreviated where the master has indicated by his oc

of action that he has done all that he intends to do for tlie preser

p<l witli approv.ll in llnurih v, Trrnit dc

P. R. Co. (1870) 100 V. S. 21.1, 25 L.

ed. (il2.

In lllinoin Strrl Co. y. Mann (1807)
170 111. 200. 40 I.. 1!. A. 781. 48 N. K.

417, lliTM- of tlio jnilL'''s pon^iili'ied the

Irun (li<rtiiii(> to he that the rcsixtn-iliil-

ity of the nia^tir Odnliriiu-i until lir ful-

fils his pronii-c. or nolilirs the servant

of his inability or uiiwilliri^rncss to do
.so, or until such a lrn;.'lh of time has
elapwM! ns would, iindcr all the attend-

ing eireumstancc-. niaUi' it unreasonalile

for the s("r\ant iji rely uiHin the prom-
ise. (The views of the niajnrity of tlie

court are stat^'d in note 7. nupni.) This

doctrine was also adopted in Ti .rax tf V.

O. It. Co. V. liingle (18117 1 91 Tex. 287,

42 S. W. 971.

In fttrpheninn v. Dunmn (18891 7.'?

Wis. 404. 41 N. W. .3;!7. the de.'laration

wa« held fatally defective for the reason

that it averred that the defendant had
ample time to put the appliance in safe

condition between the time when the

plaintiff informed him of the defect and
the time of the injury. This allejiation

was held to imply that the plaintilf con-

tinued in his euiployiiieiil beyond the

time within which he might reaso
expect the defendant would kee|

piomise anil remedy the defect.

On the pround that the qui

whether a rea^.^onable time to exeeui

repairs had elapseil when the aci

occurred wa.s not li>;rieally identical

the i|Ue-t ion whether the servam
contiiiuiil work for more than a

sonalile time, it haa been held

a complaint in an action for

sonal injuries to an employee, >

denies contrihutory ne"„di;^nce

alleges that plaintifT complaine
defects in the machinery us<h

him, and that defendant proniisi

reme<ly them, and that plaintiff w.

jured within six days after the pn
does not show contributory nefrligeii

the part of plaintiff because of thi

ther alleffalion that sufficient tini

the fulfilment of the promise
elapsed at the time of the ir

Dauqhcrty v. Midland fileel Co. {'

23 I'nd. App. 78. 53 N. E. 844.

•Itrlair v. Chicaqo i H.W. h

(187t>) 4,'? Iowa, nf.2.

'° htihng V. Xorthern P. Jf. Co. (.

39 Minn. 15, 38 X. \V. 1)32.
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E^di;^nce aii.l

[•iini|»lained "1

lery us<>d ly

t promised In

laintiff was in

er the promi-*'.

y nejjli^'i'iiii- ''m

use of the fur

icient time l'"r

promise !miI

if the iniurv.

eel Co. (IS!*'.'

I

844.

tl. W. R. Co.

. n. Co. (i><-«s)
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uav of roniodyins tlic dangerous conditions, and what hns bron dnno

is iiisiirtii'i.'iit. to atl'ord proU-iMion."

430. Illustrative casei.— In llw procpdinir w'^'tiims iln- iwo main <'!<

iiiriiN involvi'd it) (•as<«s where a promise has Ix^-n givii h:iv.' Ucn dn

.mss.m' under their p'licia! a.sixfts. In the pre.s4-nt set;Uon it will lie

-huwii how the o»urt3 have dealt with eviden.'e presentifii: vari-.ns

.nnil.inations of those elements,—that ia to say, longer or shorter p<-

lio.ls of continuance in the eniployiuent, and dangers of a more or h-sa

serious description.

In any ciise where a pnnlent man nld be justified in remaining

in the s<-rviee at all after th«> diiicv-vt '

*" the dmiL'er eov.-red hy the

promise, the servant cann(jt Ik> r."giir i as neglig.nt wImmv he con-

tinues to work under a well-foimded Ixdief that stfps to seeure hi^.

.safety will he taken almost immediately.'

" In n case where the master had

promised to jiiiard *<! ive appliance,

it was helil ern i-e to instinct

the jurv that if the u, .endant, pursuant

to his "promise, creeled a ^niard for the

defective appliance a certain time before

llie Occident, hut the •-'"•'•'' ^ erect-

ed was insullicien:, whieli fact the plain-

fifT well knew, yet he continued to use

the appliance so adju-teil witlidut com-

plaint, then he vidnnlaiily a~-iitiiiil the

risk of o|M>ratini.' the applian.e l.nlhi

V. CrooAs/oH l.iimbi-r Co. (llHIl) 82

Minn. 407. 8.-> N. W. l.->7.

In Morbdth v. //owe .1/in. C". (ISfU)

53 Kan. T.-?!, 37 Pac. I'.'J. it wa* laid

down that the servant "slioiild Icmv.' Iuh

danjicrotis cmpli'Vinent within a n-ason-

alde time on di-'<Mry of the ma-ler"s

method of diiiii;.' laisiiiess, «heii he liiids

that the master will md icna-.ly tlic daip

per or fullil his promise in that re-peet."

'fuiibtnilc V. //./(H^tsc/ic (ISTM 73

111. 236 (dani;er from movinL' iiiaelun-

prv,—no six-iilic time menlion(Hi in

promise): S, mh.il.i„rslci v. .Ucr,.nnirlc

Ihin-f.iting Much. Co. ( ISO.')) .'iS 111.

Api>. 413 (di'fective machine.—no s|k.-

oitic time menticmeil in promise);

llflil'icKrr V. Aslilniiil Iron Min. Co.

(1S91) 89 Mich. '2.-.3. .'',0 N. \V. s;!i» (min-

ing companv lialde for the death of a

miner who "was din^cted to remain at

work bv the mining captain, after com-

plainini; of e.\pecte<l ilanger. and. bene

Irft there for two hours, was killed in

consK^iience of so remaiiiini;).

In Madara v. roltfsiillr Iron if- >''t

Co. (1804) lt;n Pa. 100. 2S .\tl. »>:!!'. a

father was held entitled to ree.ner for

the death of his son, occa-ioned by the

fact that the platform upon wliich he

wan working: was ul.v iim-ly tm) mirrow,

where the accident happened within

tweiitv minnles after the father had

been iiidi.c.-d by the boss in charcc of

the «oik to ailow the deceased to re-

main tem|iorarily at hi'< empb'vment hy

the promise that he should be taken

ri^lil down.
.\ servant is not. as a matter of law,

yiiilly of cont! ilmtory ne^di'ji'iiee because

tie w-oiks in tlie neiu'liboi Imod of <lan-

:.'rrous mactiiuery from which the cov-

eiiii;; lias been l"om away, by coiitinii-

iii;; in the employment after discovery

of the danirer. «!i'n he has iioliliKl the

superintendent of the defect, and the

latter has directed him to continue at

uiiik until leoii of the same day, at

wbieli time he promis(>s to remedy the

ilelcet, h'ljii.r V. lihid'flt if 0. Lumber
(. (ISIH) 85 Mich. r>10. 13 L. 11. A.

, 48 N. \V. 1002. Where a servant

wiio had aski il dc femlant. his employer,

to repair a defect in a circular wiw with

which pla'Vtiir was wuikin;.', w.as as-

sured that it would be repaired in a

sliort time, he is entitled to rei'over for

an injury oeeasione<l by the defect, oc-

currimr about twenty minutes there-

after.
"

\iii'i,iia <f .V" C. Wheel Co. v.

Chalkhu (lOllO) 98 Va. 62, 34 S. E.

!t7(>. The riLilit of a servant to recover

is a question for the jury, where, after

tiolifyiiifr the master that a snw wag so

ce>ar-ie as to be daiiL'croii.s, he returned

to viiirk. upcm receiving' a promise that

I he del, el niMild b,- r. iuedied the SKime

dav. />. //(/.v. V V. Sdiiurr (1901) 95
• M.'. 20."). 10 .\tl. 10:i.'i. .\ hole in a road

li ft. .\ 3 ft. in area and IJ ft. deep doe»

-\\

II f

'ii
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L

('iiiiil nro |i;irti«Miliu-lv iiiflliiril tn |'iit. :i Iciiii nt ('(Ui-tnirtiini

ilic Hi\iiiii"s continiuiin'c nl' wurk, winTc liii iiiiiiiriliaii- i| -rii

lii^ |».-^i WKiild cuii.-c ixirciiit' iiu'iin\ciiiciii-i' l(p his ciniili y r :ii

|iiil'lii-, and lu! iiiii^' tlicrcforc be r<'>ranlci| a- luuiiiu: <\|i"-' il h

tu (laii;.'ii- from uiorivoa of duly. Sm-li ca-'cs |iri'- m' iIkh

wlicic liii> .servant is in cdiitrnl of -some niacliiiicrv ii-cd in tin

lu'-is of lraii-i]iortalion. \vliirli, as Is well known, is not infrt'iii

tonnd Uj lie out id' ordrr at a time wlicn it will (^•catly iiiiouinio

Iraflic III wiflidraw it Icniporarilv from w-c'

'J'lic s<'rvant has also U'cn ailowfd to i« wr in inanv oflirr

in wiiicli tiiiTi' was no special n-asun for anl,ii-i|ialiiij: lliat llu? d

WKuld bo >|Mcilil_v n-paircd, and in whieli ilare was iioiliinir ti

cutfi that cither thn master or tiic communily at larj;e would havi

not oonHtifiitp n ilrfict -^o iniiniiicntly ' tn (ln:-n<- v. Mnni. n/.ntix ,f

ihiii^'iTims th;it a tc:nii-lir iiiiplnxcl in It. Cn. (Iss.i) ;ij Minn, 2JS. ^

liiMitiii;; ti;irk <.vit the rnii.l «:i-i imt jus- Rrp. 7S."i. 17 V. W. :ITs. t||,> -uli
• ifiiHl ill iclyiiij; on liN riii|iliiyiT's I'X- held not ti> he li;iiii'il. wliiir nii <

,iii-ss |.iiiiiii-i' to repair till' cirfcct iM'fciri' was jnjiiicd «liilc iiiiiiiiiin a di

lie rrturiiid with iin<itliir Imul tin- fol- oii^'ino lo a oiiliiiii <t:iti(iii. his >!

Iiiw ln<.' iniiriiinL'. ^i tson \. Shaw (1899) oIIiiit hnvinj; piiiiiii^<<l to rft
1(12 \VU. -27 1. 7S \. \V. 417. tliiT.', if tli.rc w.is time, and. if

.\ iiiiiji-r ix jii-itiliiKl in oontiniiinj; his repair it on liis nlimi.
uiiik. wlii'ie l;j< fiiniiiiin lias promised In Sinn- v. Sditf.iiii C. If. Co.
that n pile of (hhiin, Hl'-z-h would oh- 12S I'. S. 91. 'I2 I,, ed. .'1.19. 9 S
-lliict liit i-iMpe in Ci'« .: .necident. 15. -p. l(i. where it «as held that
woiiM he niiioveil o 'i follov.injj ploveo oil n tiaiii owes it to the
nioriiiii<.'. where there it i.o iiidiealioii as well aw to hi- iiiaMer, not to a
th.it any siieh iiechhiil is likely to hap- his po,t. and that the ahsene,. of
|Mii liel'oie the pioiiii-f 1111 he liept. on one of the ears <lid nol iieate
h'lll II V. I'liiirHi of .hih/ Min. Cn. ^jer -^o iiiiiuineiit a> lo suhject hi
(IS!i;,l 10 Mont. 4S-I. .(1 i'ae. 27:!. eliai-;e of re.kle-Mie-s in cont

,\ iiiiiiei iiijiiicd hy the f.ill of eoal uoik. upon ri't'eiviiiir an ai-urane
from the roof of tlie room where he the eoinlinloi that the defeeti
woiki'd i^ not iiice^sai ily ehar^'eahle vionjil lie thn^wii out of llie (rail
with ne^li^'eiiee for failiiiir to siiw jirops it naelu-il a itilion a few mih's .

of the rijilit leti^ith for use and put them from the plaee where he noticed '

up. when the straw lio^s promi-ed lo feet.

<.iid som.oiie lo do so rifjlit away, hut In another ease it has heen h(
failed to keep his promise prior to the to he neeessaiilv ne;.'lif,'enee for
ai-eident. Sniiar Cm I.- Cnnl Min. Co. ji't'i'i'I" to fake to the end of Ih
V. I'rtri.wn (1S97) 7,"> III. .\pp. tiMI, at the reipiest of his superior
l!eversed in (1898) 177 111. 324, -,i .\. (inasl.r ineehanie). an engine th
'•'• -J'S. defee! of whieh is a disahliMJ air
Where a promise d< '^ not desijftiate riiuiii v. I\iiiisii:i riiu. St. ,/. if f

any time at whieh nn incompetent fel f'o.
i Iss.i i 78 .\lo, lil."). 47 Aiu. 1!

low servant will he removed, the plain- In Ihnrlni v. \<,ilh<rn C. 1

tiff may reasonahly infer that he will he (1H>;im Sl' .V. V. ;;70, -.oiiie sire
removed at once, or as soon as pos.sihle, laid on the fact that a promise to
and the jury, in detemiinir whether ho ily repair the tr.iek which c.iiisi

was Riiilty of nejiligenee in eontimiin;! injury had heen ^'iveii : hut the
to work, may justifiably consider that };iounds of the dicisiou in the kci

such an inference will n.-.turally inilu- favor >irciii i.i have Itcen that Itis

ence his conduct. Liihirt) v. Snrtlnin ed<rp was imperfect, and that th
P. R. Co. (1888) 39 Minn. 15, 38 N. \V. {jer wis not so imminent that li

632. iicces.iarily negligent in obeying (
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W ifli ir.-|nvi 1... (|imi;<T.- iMViiif.l |,\ ill,' ill. jii'i. iicv or iiiili

»>l ii (•.i-ij\;iiii, il, liii- Im.ii lai>l .|..uri iliiit ...iiirilpiibM-v iii';:liu. n.-.

ii"i Im- iiiN rrril in any caff uhcri' ilu- iiijiir<<l -ii\;iiit \\;i< |ii-iiii

BUplKi.-illir lliiit h\ llif ll.HC o( mlililiuiiiil fiiiv |„. iniylil .-:it« |\ |hi

<lili<ili In III,, iiyillti (It III.' 1 lll|.lo_\, r till- II,,. ,.,i^. rt,,, |,,(i I,, ,|„. jiin
dux Ih|..ii- III,. ;n, nil III. «liii |ii"iiij-fi| (In- <in,uir «,i, jnjiiii'l !»., ,l,\.,
Jii w.ihh iIh' >iiiiii' ami liiiil r il uliiii llif .'iiinj mI ,i jiinini^' i,t truiii
(III. --ii\. aii.l ii-wiiif.| liiiii i)f It. ^.il.ly. 11. 1-., II ,,| III, fa,.| tliiit Ihr liiiiji
mill iliii I h ,| liliii III , ,iiiiitiiii' wiiik

. ami, a >.nv Ihi'i,,ii. imhm, tin' i,.iili
ill iiliaii.i. on «ii.!i |iiMiiii,.., ami ii»- tli,it a |iii|lj<>ii .,f tlii> Imtl,n u i- I

KiilaiHi'-. lii. ill, I ,11 an, I ii-.in.il llir in i.ll ami oliink liiiii /(. // ,| r i

jiiti. i.MM|.laim..| <.r. Mill,,- \. ttiillfiii \i,fl'<i,il, I llHil I •.:i Kv. I., lii'ii

Itirl, t( ('. Mill. Co. ||H!IH| IS I lali. ii.' >. U. II'JI
n.'is. .'..•| I'ar. ,-,H. \\li..||. a -irvaiil In a It i.i mil m ylijinr,.. ,n ., ,„,,\\
mini' uli.i wa.* »'\|hw,| in |||,. ii4, nl |jh. f,,, ,, m.n.nn „(„, j^ ,,|„.|.|iii|,
iiiiiii,\. imiiit' 111 llii' Inn- imlltiiiii of ii^il Inr cniivcil iii'_' |iij,' imn min
till' itirk in till' iiint lit ,1 iiiim', ni'hl mi iliaiil imn," li nilntn' Hink in
Miirkiii:; III iillimi' ii|inii tin- -.iiiiiiiii v.ii'k ;if|,.r n |)ininiM' hat ln'i'ii ^;i\
liniliiM , |iiniiii.i' III liavi' llic |il I II. I\ ilifiiU Hull. in /.'(i«/ fl
Wiilk m.itli. -iiiii... .ml »as ih|iiiiH| Imn ,1 sinl Cii, \, || ,//,„,„, i |s!l
williiii Iwiiilv Iniii liniii-i afliiHiiiil li_v Mill. \|t|i ."iT.I. 17 \. i; 2li.

llii' l.ill nf ,111111' ii|i|pan.ntl.v ^nliil mi'k .1 in a i|iii.-.tiiiii im llm jiiiv \y\
uliii'li Ha, ratiiiil ilnwii «itli a , itioii ,in iiM|ili._x .i' in I'liartii' nf a sti'am
ol till' IniHi' riirk. lie WiM lii'lil lint tn »aH HI, rirkli',H thai In- cniilil i,,

liavr iiiiLinii'il nl wmk for an iinn.i-nn inviT, wIuti' tlii' I'viiliini' i- thii
olili' linii' Tmiliii V. Sim r,„il Cm itIviiI a |)i(iini,i' ttiit a-i ii i

{\sm, I III lima. III. SI N. W. Jl!!. lain »iiiUim.n ntiirm.l. ii.|,aii/
\ I'niiiimm lal I injiiiiil owiii;; In In. ni nil. in a ilil.iliM. \al\i. in a

till' H.int of a ^iiiiil 1)11 an i'n,|li..-i |ii|ii' wliii'h |ii i mil h.l an i',.'.i| f

ill nil. ami 111,, want nf Hniri,.iriil liulil. inin llii' i-.\ jimli-r. siillii.i.nt tn ,i:;i
iHi. il,,\.. ,ifl,.r a inniiiist- «a, '.'iMn to |iiini|i: tliiit ii iiru |iiiiii{i wa, n
ii'i".l» 'III' il.ini.'iiiiii'< cDmlitinii-, was Iml llio \al\i' nas not ii.|iaiii',l : tli;

nllnuiil In i-ii'i,\,.| In ,/..iv, „ V. ll,i,U,,u rsrapini.' strain, vvliilr -iilliiiiiit t,,
.s'.i, .,„,// („. ,ls!.7i '.» WU. ::;. ;:; \. il,,. nl.l ii.pmp. Imil m.l -l:i:i..,l :1„

\\ •
I"". |iiini|) until till' ncra,!,!!! nl th,. i

W Ii, 11' till. I'nilar of a wniwl «ni Uin;; in tl m|i|nvi.i'. \\lii,.|i n |

Iii.Hliii'i. i.|||i.,l a ••.liaiH'i ,' via, mit nl lliirty i|ay, aVliT Hi,. |ii-nnii-i' to i.

milia. Ill ~iii.li a way that tlir li.iiul- ,.I I/,i„m v.
"

/,((/,. Shon ,(: 1/. y. /,'

till' i'|iilalnl will, lialili' In 111' ji'lkiil (ItllHIl 1'_>I Miili. liJI. .S;i \, \V, ."i

ii^'aii ,l till, knivi.-. Ilir nmil ii.<ii,i.,| In .\ Mnant wlin lia^ r iviil a i.i

linlil, .1, a malliT 111 law. Iliat a -.iixaiil ilial Ilir valvi-s nf a liy.ji iiilii'

cniilil mil ii.a,iilialily waittwn wi'i'U, Inr vvliicli wi-ri' s<> niiii.|| n.il ,i| nrilrr
llii' lull Imi. Ill of Ihr |iri)inis<' of tin. >n t| r^ini' wa, mil nnil. r .nnlinl. w
(11 riiiti.|iili.|il tn iviiii'ly I Im .Irfirls in n.p.iiii.il. rammt U. li,.l,|. as matt
till, i.iiilii'ii.. alllinii;.r|i III,, l.itii.r liMil II' law, tn liavc waitnl so lonj; as Ir
|M..ili.,lly maiii' I In- ,:iini. |ivniiii~i. Iiiimi' I lip lirni'llt of smli |iinniiso. win.]
ami lailnl In kiT|i it. .1/, //, i- v. ihinil- was injiiri'il Hitliin si\ ,|ays aflr
Itirh \,/s(,,i Mfii, ('„. (HSiir,) (i; M„. |,|.|,ini,,. was tnaili-. I>,,u,/l', i hi v

^\i'i'
''^''. i-'iiii si.,1 fv I mil'., ._.:• i,„i; \,;.

Ill It.illi, III., iiin V. Xiiilliiir^ilrni Von- r,:i X. K. SI4.
S'li. Mill. I'll. (ls!)4i .-,7 Minn. liU. .'iH .V .scnai'.l iiiiiiri'il :i fi'w Imiirs
N. W

.
.'i^ll. till' L'niMt iifiiscil to -I't M-iili' iiTi'ivina a |irnmi„' ll»ii hittir

a Miiliif tn till' clTi'i't that a pi'iiml nt woiiM he pr iviiliKl i.< ,.tiiit|..,| |,, ,,,

ti'ii iliiy, vva-. mil an wiiroasonalili' nn in.l .v,,,',''' rf r,., v. l)'\,ill i liuili) Is'

'mill;; uliiili In cnntiniK' woik in a ;!:17, fiS \ V.. 41ii. Alliiiiiin^' i |!ini

mill, allhnn;;!, th,. ilcfi-pts in tlir ma 111. ,\pp. lr,2.

I'l'lmiy iniL'lit ti.ivi' l«.<.n rcini'iliisl in A srn-ant iiijiiri'il liv I Im np..i.tti
aliiiiit two ilay, if ill llii. nlli,.|- n.naif- . i i ii<.k- Imnli.,! will! ]'.< iron, •i'.'.i'

'i-i'l ' » jiii-lpi.m.i In tin. I ,-k n'l ri. 1 hi- fart that Ihi' Irmk ami trnk
nioviiig tlip (lanj,'ir lomplai 1 of. nut of repair, may rcinvrr, wlii'ir i



\i.\r. x\ii

<ir tiiiiitii. -

i';:liuinrf u ii!

I-" jii-iilitil u,

itVlv |MT|i.||ii

III"' jiiiy \\ h. I,

l».i il i\ 1 .in 1

1

<i( lr|illil-. I.\

I III- 111' n ill','. ,,'

11' II. III! I.ii

II II » 1- l.|..' I .;

II .1 f. C. V

y. \j. I!i'|i. i:ii,

II.I .1 iiiiitlii ..i

ii|ii'r.iliiii,' I'll.

hull llltii I,,, I

• »'iik fill .'III

H lii'I'll ^JJM'II |..

/,'(l\/ fill..,,!

iiniin
I ISiiT ) i;

II' jiiiy will I ii,
1

' ll wti'iiiii |iiiii,|.

' C'liilil mil I,

I' i- thill III' I,

M MIlHl 11.. I' 1

l'r|Nlil'H wiiiiM

ll\i' ill II ^t'liri

f-'.l\ I' -lliliil

III 111 ~t::l I I
I:,

|i V\il^ I'Uil. '

Nlilril ; lli.il \< .

Ilii'ii'llt III >tMil

l;lM,'.| ;li,' l„ .

Ill till' illlMi

llll.'.l v.-
iiii-i' Id I.

I'

M. .X. A'. »„,

t N. \v .vii;

'ixril ;i iiiiimi-.

I'lli.llllii' rr.ilii

111 onliT (III'

I I III. will I.,

. ii^i iii.it lir 111

lillir II.. Ill In.r

iiisc, wlwrr 111'

iliivs iifti'i Ihi'

I/''' I hi V. ]l'.l

! III.!. .\|i|i :v

.«' liniirs Mfiir

I llftt.T li"li!

li'il III
I- wi

IIMIII) Is? Ill,

in;; I niiiii ' Ks

11' ll|l~<'tlli]U' "t

iniii. (i',vi;:'.' !!

nil tr.ii'k uiT"

r, wlii'ii' it .i|i

i t:il| I'UiiMh I. Ill I.I \i:ii \i;\i\ 1 ii\Si.ii;>. I'.'MI

lli^ illltir-i ;' lli.r \' liil'i 111' liilu'li; ri'i|."li;il - li;i\ ••
I liiiil'.;lil, tlnil iif I'lili' 1

.-ii|n'r\ Im- llu' iillirr .-ii'i'v iinl',', runiliirl, -<> :i- ii iiiiinr.ii'iU lo avuiil Ui.

il.iii^i'" triiiii lii^ |ii'i''i'iM'i'.

'

Till' i'iiiii|.Mi;il i\'' I'iii'ilv 111* llic iii-l:iiii'i , in wliii'li til ni'i> liiivi-

Iltlil<ll:iki|| III ili'i'liiri', !i- :i lii;itli'i' nl I 'W. tlijil i'MII llir ui\ ill'.,' "f il

|iiiiiiii-i' \\iiulil iiiil I'Si'i!..!' ilii •I'v.ini I'lir ii'iiuiitiiu:,'' in lln' ••iii|iliiv

iiiilil. i' ilnlitMl i\i' III' llii' cMiT I'l'hii't.iiii'i' \vii|i wlii.li ilii's inirr

ll I'l' uilll llu- MM'ilicN 111' jllfii • nil tlli-4 <'l;l-'.'4 111" i';|-i'J. Sullli- illll-ll'.l

live ilri'i>iiiiii. jirc cilnl in tli.' ii..li !ii'!ii\v."

431. Decisions reitricliug oi ii{ii(iiii!(> llto iIh trine ns to the effect of

I", IT'* (lull till' :lli i'li'llt lll|i|.. .1 tWll .nmr I .'i i.l.'lil .
/,,',-,,( ,', \i,ill,,ln /',

"1 thill' il.l\, :ill.l .1 piiiiiii.- hill III. II /,• r.,. (|s>Si :i!l Mimi. l.'i. :1H .\. W.
I 1 u 111 liiM ly Ihi' ih I . 1 l.'i I \ Ii:;.',

/I n.,..„rl Sliih .^/,,;C„, ll'.llllli J I'. Mil. « ,\ liuiii ivi. lii „ tt|,„. ,.|f,,.,-

.Hii.i .'i-'.'.. i; .\ti, 1017, < iiJ.ii'iii.' i.r ihr ,i, .,,1.,. ,.i ,, .i,i,.i,i

l!\ iili'iii'i' tli,il I III' iii.i-ii 1 '< vi'|Ti,',,ii|ii nil 111,. ..|;i., iiilii iiiii' ilii. i,i| ,ii|,|,K

!l\i' li.lil |i|ii||ii-i'ii III iih'|.,i~.' ll,i. iiillii i'lr til" r\lil.-hi. .Ill, I i,..i 11,;^ II,, ,11

lii'P iif -I'liiiiiN ill ll I'i'W il.iy- i< -iilli :;iiii.|'» |iii.iiii-,' 111 SI I tli.ii I -1,1, 1, 1 I-

riilil 111 f.ik'' 111,' ri^i' III Ih,' jiiiy. «li.i liirni-lM I, I, ,iv,, ih,. Iirnniiil -i.itii.n

li.iM' Ihi'll In ,|,ii,|,' uh. Ili.f Ihr' |il liii Hlnir |l,,. <l,i,|,| i,i,i |„. |,i ,,. ii i , ,| , ,,t,i|

ml i'iiiilii:ii,"l I.I XMiik ti'i- iiiiiii' Ihiiii ,1 |ii,.ii.,', I'll I |ii|i. 1,1,1, , iii'_' lliil till.

nuMilialilr liiiir ;itn I ..lli'li Iirnilii-' I'lm v-. I n iml I,,.!, ,im,| ,',iiii,,i I,|. fill

l.ilirl. .1. ,f \, /,', ('„. V. I. ill' (IS!1| 1,11. ! Iliilil th,' I, 1.1,1,, h.i . |„. I, I,. |.| ,1,,.

Ill,) 'Jl! \. !:. |M>.ii, ,,li|. ;,, ,,.,.,,i,.| f,,i' .,„ iiij ,,v ..,,,|.,,| 1,^

'Ciinnii V. I. //. si.i ,.i. Ci. (I"r;. ihc l.iu.iin',' i,i (1,.. ;..|,,,,. '\ll,,..!ii v.
!is Wi^, .%!N. 74 \. \\ , :;;7 i,,!!.,.; m ri i..,,.. ,( \. n .

/,• ,;,. ilimi, UN
-iwiiiill ic-iiiMi'il \Miik ill iiliiiiii 11 a \\ i .iM, "l.'i I, I!, \ i;",:i. Ml N, \\. s^_>

|i|iiiiii«i' 111 I'liiiii-h iitiiil liir »iu,\,i, .111,1 111 I'i. I'l .' Ill,' ..-ihiiiil ./i,iiiii,| ,,| i|„.

UlM illjlirril !l I'ru lliilll illi I .1,11,1 I
, ll,,,-!,!! -,,'i,i. In |.,,\. I„,.|i 1|.. iii,ii,|

Till' wink of ilii,.iinu' Hh' iihh i i'i. 'iI ii.ih ,' nf tl t il.iii'.'i-r ; l,,i| ^i ri~- « ,,- nUn
01 111', . a^ liny ,11.' riilli'il iln.'-n m in I.ml ll|„i,i Ih,. l.u'M llmi ih, iiii'iiian

I'liiir i-. Mill '"11 r\l I'l'iurly il:i irj- lull-, ill 111 \
' r i-'. p. , i.-,] in n*,. III,. ,1,^.1,,,. ;i|(,.|-

virw 111' till' iiu'iiiiijii'lriii'v 111 a (i'l|,i'.\ III,- 1 1 i|i nil .1 i'ii'li 111' w.n aliiiiit tii-lait,
(Mil k ma II whu st.iits .silrli l"'_'.. I hit I hi' ., i.l i 'lat it n i~ t hi. ri-_'iil-ir rmir i' nf Ihi'

nil .1 «liiiiilil i-liari.'i'. >* a ni.illi-i nf la',\. hii-in.-^- I,, h.n,. .ml, i|,.f,.,.fs ri'iii,''lii'il

that till' will km. Ill iiijiiii'il \i.i- L'niliy .ii liu'ii
i nf .'irh dip.

"f I'lllpalili' n,-:.'lii;, lii'i' in l ,in i iali'i; at .\ \i.|,..,. 1,,,,-,. \.ji|| ..|,| nh' .iiii| rot
Hiiik. iiotwilliil.Hilling till' i-iiii'l'iM 1 's 1,11 I ,1'., . Ill,, III ll ,..,,|,i ii ,,., . ., ,'nii|.

|i|iillli-i' 111 |i|ll a <"llllipi-ti'lll III. Ill ill 111', I'ilial 'I nf nil -III i. ,11, -11 lik, !l. in I'all-i'

I'lai'.' <if Ihi- II, L.'li;u'i''i' i'm|ilny,-i'. >'i.. s an .i-,i,l,iii il.i, if |l,,. -.ii',iit j, j|,

/,'i/,i- Liiii'inii; Cii. V. .Iiiui-i- (|MI7| 2~» jiii' I ill 'Iriviii'.' tin- .inimal. In- I'lium!
1. C. .\. li.-il»,'.'.-. i:. S. .\|,p. -J-Jl, S;; |',.il, u...\,r nil 111,' ;il,,lli;.| th-,| h,. |ia,| 1...

!'*-!! iliiii.' of fonliiiii.ii not '.tatrill, ..ii.'I. Ihi.-i' .li\> |i.i i imi-lv. a |ii'iiiiii.(i-

M.iilliiiiil V. (lilliiil I'lip.r Cii. ih.ii I 111' Imi i!i--^ w.iiiM 111' !v:i.iiii-,l 111- a
llSiiTi !»7 WW. 4711. 7'i N. \V. IIJI (I'li- la ", mii' tin iii-hi- I, /,.,, ,,,,,' v. ./„a,/,ii

'-Tiii'ir in oliai'.'i' of >lal ioiiary I'li'.'iin' in- li'.'i'ii ir,,"i \';i.., |i;, |'2 .\. l'). .!:;.-,. .\ii

inn- I liy iiiriiiii|irti'iiry of a |i|,in,in.-- ii 1, |- -ii,l, 'il i ,- i-nii fur <li-n\ ill;; ri'i'n\n \-

iiiil itali'il liiiw Inn;.' afirr tlir pinmi"!' in Ihi, i-a-. "a- tli.il .i ni-u' liaiiii'ss |i.-i,|

till' .ii'riili-iit iici'in Ti'il I . I,,-, 1, tiiiiii ' i.<l. in a, planrr willi thi'

.\ Miilii'l fill' a lilarkMiiiilli injur."! pnaiu-.'. ami ini::iil liavr lifiTi ii.si-il.

tliii'iiu'li tlio ini'iimpi'triici' of a lii-l|ii-r \ii i-\ m li, in-.'.l i-iiiplny n. raiinot ro-

will nut 111' -^rt a-ii|r wtici'o 111" iii|iiiy I'ni.r if I," cniii iiiii.'.>. i-mm for an limir
K.\-^ M'f'i-ivi'il four ilays aftiT Ih.- ni,i~li'i' m ivvn, n, i-in-niinii'i' iln- nlivinii.i .nnl ini-
lililllli..i-il In flMlii.ll aiinlli,!- I. ,i. 1,111, i !i,.l.. .lin.j.i- i.f ii-i,..' .. ,.|-.,.t,.,l ....^.

llli'l till' Il-"lill10liy liaVI- il ,|. Mill! I'll In l-llt -in-1 pllti-. l:,iliii.l,l \. Ilii,,., If,

whitlii'i- 111- oiiiiht! a- a n-.i -nn ill.' m,in. SIlI Co. (Ir-'.l7j Oo \\ i.s. 0, li'.t N. W.
to havp nppii'lii'iiih'il till.' tiii.-ni'i' of ll'.io.

I
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a promise.— Tii Scihind tlio scdpc of ilic doctriiio witli npard
• tlcct ol' a jii-oiiiiM' liiis Ihcii I'niisiilfriililv rc^^d'ii-lcil liv two aiscs

iiwinj;' to tlic I'iict tli;it, liiiih cmscs wen- ilccidrd witli rclat.iiiii

siiliici<'iic\ III' llic ciiiiiiiliiiiit, it. i-< diiiii-ult lo Hiiv what llic prcci

"iry is wliicli prcviiils in liiat cniiiil r\.-

Iii .Ma.-.-acliiiscif,-; a di'i-isimi has n.ciiily Ikx'ii voiidcrcd i/i

tlio ffnirt >lin\vs -nine iiiiliiKitii'ii to limit, t.lic a|i]ilirat.ion <if tli

Iriiic n'.~|Hcli!i!;- a |ii'(iiui-i', to im-is in wliicli tiic srrvaiit, was i

' .Arciiiiliii',' to oiii' iif dii-i' till' iliir 'riiiir-i T,. T!. lll.'i. (lie jet ion in \vl

trine iiiiiir~ to llii' mU Mnt.i;_'i' uf tlic -ri\. nl wa-i ;illin\((l to icciiVi

jTv;iiil only in pn--i-i uliiii' tin- lu-^li- liiiin;;lil nnclcr thi' i'ni|il(i,vci-s" 1

L'cnci' of til,' nin-tci- ciiii-i-ls in lli.' \ii> act iit ISSI). lint it oanrmt ica

lation of a ~liliilory duly. Ciithhni v. lie infiiicil from tlic lanynaf;!'

Kiir (Isr.ll) 1 Sc. Si--i. (a-. :;;| ~i lies, cduii lliat it was inlcmlcil to con
Iil7, l)i-tipyiii>liin).' on llii-i •_'ionnil scii|ic of tlic ilcci^ion to --in'!!

fhirl:,- V. Iloliiii.i I ISC,.!) 7 llniUt. & Tlic -talcincnt of I'.owcn ami Kiv,

V. !i:l7. :tl F-. .1. JAi-li. X. S. li.'il'i. .S .Inr. in 7'/;o,„<(s v. (,hi.,ili ininiiir ( is's:

\. S. \m-2. 10 \Vccl<. I!(i,. J(l,-)(-cc SS-IIS. IS Q. ii. ])iv. (is.",, .-.li I,. .1. (,l.

12(1. 6»/i/ri). 'llic prici-c iiiliii',' wii^tliat :!llt, ")7 f,. T. N'. S. .",:!7, ;!.'> Wcc
ill an action liy a railway lahoicilo re- .'i.'i.'i. .'.I .1. P. ."lUi. tliil tlic ciVccI

t'ovci- fur an iiijiiiy caii-cl liy llic unlit- ilcci-iori in I'lail.i- v. Iltiliifs \\

iic--~ of a lini^i., allc:: il ion-; lliat llicnia^- llic in. re fact of tlic scr\anl's km
tiT was aware of tlic aniiiiars nnliliic--i. of a ri-k created liy a Incaeli of

'lad |ironii<eil loprovirle a iinllicr. and had iilc ua-- not Mlllicicnt to liar lii-^

iiidn<>ed the |ila int ill' to ;:o on woiUiinr tiv c.ii i ui f.iirly Ix' coii>i i ned as a c

a promise of ;:i^i•l;r liini an a-i~laiit to cal c\|iicssiou of o|>l'iion lliat 1

Ic-.vii llic daML'ci-. wliicli inoiiii-e tlic trine thus declared to liavc lieer

iiia-!cr liad not fiillilled. slicnv that tlio li^liid wa-i never a ii|i!ica!ilc, unle
plainlilV l.ncw of tlic dan^'cr of workiii;.' a In each was involveil.

with the lioi~c and lunl no claim aiiain-^l In the .second of the IScutch c;

the nia-.tcr. The poilion iaUeii was fernd to in the tcKt. it wa-i he

sini|ily tliat tlic >er\anl had I" cii woiU- a coniiil.unt was di'innrr.ildc

iiij; all aloiiLT with the same lioi ~e, lie a\eiii'il in ell'rct that the plaint

was aecordinuly neiiher in n '•.. ttia' nor well acipminled with the woiU
a wor-e po-ilion in eoiisei|ii iice of his done, th.il lie knew tlieic were no
re-iiniplion of work at the rcipH'st of ma! rials fniiii~hed for ni.ikiiiu'

the defendant, while tlic ininlied con- pleiie ill s the ih'fic'. s of w liieli car

t'aC, reiiiaincil the ^aiiie as lidorc '['he iiiimy. and that hi' had cnnipla

theoiy Ihns adopted as lo the dlrrl of iln, io the foreman, and had n
the laejli-h decision eih'd is lii.r.l nuon jniin i~c that the necc-~iiy in

what tlic pre..cnt writer coi;c,i\,. In he wiuild he supplied. I/'i/k v. /,'

;l nii-iiiiderslandiii:,' of its lalimiale. Il In.v Vn. (ls>::i 10 Sc. Sc-~. (

is siiljiiiiiled tli.it there i-. nolliiic; in the s,.. j,..; p-,,-,

opiiiciii- wliicli can fairly lie ooi.sliued In ]h\iihni v. Hinniilic (IS

as a declaration that Ihe doeliiin' iio S,.. Sc- -. I as, J, I -.ri n ., KT.'i. and
ponnded was applie;ilde only in c,i~e^ iillr v. ',1/17 (|S(i:ti 1 Sc. Si-...

wlier a statiilo had I n \iol.iled. Nor .sei ie- 7i>S, the evideiire showed I

dnis siicli a theory receive an\ -iippml iiijiiied workmen knew of the da

from Ihe silli-eipieiit linulish caMS in which they were e\po-ed.arid tli,

which a promi-e was iinohcd. In.s..''//i reeei\ed a pronii-.e from the n

V. Ihiii'h'l (1S7I1I -JJ I-. T. N'. s. l:li). foremen that the cause of the

the iMse Weill oil' on the pcdiit that the would shortly lie removed. 'I'lie

servant hy whom tic pnmiisc was made lion of the siivanis' acci'ptancc

was a men' fidhiw sei\ ani . and the sco|)o ri-k or coni rihiitnry neL'li^'elll c v

of the doctrine as lo ihe eirect of ii di.ciiss,.d, tile c.i^es liein'_' made 1

pnitTii-f w.'S m.t .Ii- '--.•! wed. r i!s y..::- nj'.-n wh^tl-.r-r )l-,e foremen wei

.•ral aspects. In \\ illume \. Wliiilull principals or not.

(Q. H. 1). ISs.-,) SI) U. T. dimrn. 101, 2
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\\vj: tin' (lirccli\<> ::jiiili,-iii.M.. nmi In il<in il- I" i^'l!'- '" :i" fniiMn^ <

>

wlio-c I'uiiclioii- niv 1.1 l.((|i ccrJiiin j'iirl- ol' lli" :i|.i,li:inrr iii .u'llci'.'

.No rc;i-iin> arc .-•n-::( -i. .1 fur drav.iiii: liii- di -liiH Mmi, and. ^n lar ii-

ihc dcridoii i- lia-cd ii|i"n llic ( \i-'--iii (• of >ii.-!i a di-; inrilnii. it sivin^

t,o lie of vorv (|ii( -lii.|i,dilo .•ni'ivrliM , Dill (111 i!ii' fa-i- il i, doulillcS'^

,ii-taiiialilc foi' llic iva-i|i llial liic pi'diii-c wi:,-^ in.: l;1\'1i n^ aii.\ cm

|iiov»>c wliii \va~ aiilli..ri/.c.l lo make il. in il aiiil.'vci-'.- ii'liali.

ill one Wi-i-.in--iii ca-c il \va- -aid In lie (|nili' di.nlMiil wli.iiicr liic

nilc liial a Mi-valil i-- ciililli d in -^ on v.m' ' fm' a n a-i.iia!i',' lime

aflcr !i lUMmi-c to iviimvc a da!!': y. \',ii!i.'ni i- l.-iii'^' cliar-i'd will:

an as~iim|il:i.n of llic ri-k. in ap|ilicai.lc In any mlici- .•a-i- cx.'i'|.l lli.'-c

,11 wliicli macliiiK ry m- i..,.l~ arc Imiiid lo lie dclci i\c.' i'.n: it will lie

aiiiKirciit,, on icfiiriii- lo > 1:-M. nnlc >. .M./'/it. and iinic •". in il:c inv-

ent section, thai tlic l-Vderal ilc. idnii ciiiil l.y llic -'.nn' dm- imi

warrant tlii- c.\iirc-ioii of dna'ni. al all . vciiis wiili nlai'nn lo tlie

circnm.-taiices in\iil\<'d.

In a Xew York ca-c in wldcli i'- .-nxcry \va- d. nicd on llic •.;i-iinnd

lliilt the injury wa.- can-cd l.y a dnii.l. a jijiHancc llic di :. .-i- (^1 wliicli

were under-! 1 a- fully liy tin -crvani ..- l.y ilic ci!.|.l.i\i'r. and tlial.

for llii- rea.-.'ii. im iic'_li':< nee ua.- iinoniaiile m ilic nia-lcr. l! iirl

ilcclint-d to al.triliiiic any dilfci' iil ial in- -iuii: ilcaiice in ik-- lacl tliat

till' eni]ilnyer iiad i.r.iini. d In fnrni-li a :iier in-; riinii n^alily.'' 'llie

'S.hi.: V. IV.r,,. ,"(,.. '..</ »'"•• M'.iiliii -.'ii'.l' 'liii'.^- Il'i' |".-iliii.i I'f !l;i' I'liiirt

177 Ml— IIU ."-- N. 1-'.. •"''•' 'lli'icili'' "I'l' ii'jnil I" i!i'' "''III 'iii'l -al.-iilii.iA
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1,...,,,.,' „r a |.i.'ki'r '.vliii'li -tirl.'il "^ii'.-' .nl;'l|,^ a -. i ^ a:a In • m l„ 11 ,'i' a ail ic

lu l!,,' f.ii'l lli.it a -liiaii.T «a- il.'lu'iiM |,l.'li. l; -iv .' kla.'Xl. '- '
:'

-
In ll.c [im

,„,1 all.iiM.I til.' lull 1.1 -liill. I!.''"v .'iiinny .o,! iiial.nu- c !•• n i"l Hioi
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.,,,],,. ,,v, ..-,,, 1 l.iil lli.il iw.. (.r ll.ica '.r iri|ii.;"r icil.iial- .ir a|ii.li,iii.'i -

!r,v. l.,'f.ac 111.' a,','iil."i I'l'lia.I (il'-MVi'il u!ii!",'n^.i."'l in 1 1,,' p. i C a iiliM'- ..t liic

,1,;. s1,i|,|..'.- 1.1 111- .1.1. i-i-. mill i'l'l .iAi.'"0.|i:ii.i|i.l li.ni. :i.'..iil.;-nil.il'

lalaaiit tdtli. I iiia.'lm.i -I . u 1... li:.'! Im'.M", .T. i- ...il ap:.!!.' ilai' ,i, a,l ai-.--.

,„ lll.lilV ..Ml- llii. I. in Ml II III •'
'"' l""l "''" '"' -'l'^"" ''^'- 'i;-'

'^"V''
niil ", fniii' w.'i.' 111.11.' ."I liaiai. l..i'! .'!-' 'wHi t'l' iiii-t.'r a,. 1.. llw in... -Ian

p„l'i,"l,a.'K.l.vtl,('.'i.l.i-.'l''a.'iiiM'''a, ...v a- ,1 ..r , I,.' lu.a,,, ,.,„pl..v .
1

in llic

-1, «!,.. 1 o.i.iinl 1.1 PO..I.1.' anmli.': p.'.r.in: .1 1 1,.. « ..i k .l.'Milwn': up;-"

ilia f,.u .lav-, l,i,n.,'i.la , all Um.u I. ka .., ,^,-1 1„. ,1,'

'.V/„,„a//., V /..,,/,./,./. s' (l^nii S'. 1, ,1-. ,; ,1,,. - ii.'l iiii'i'--.irily f..I'.m' that

Ui. ;i,-|. (.a N. W. :!.-.7 ilo'i.i'h <av,':| 1 1..- mo-I.c i- li .1.!.' Mr .nini,."^ sii-

i„)

'

l.ii'i. 1 1.1 i.,.-..n ..I 111.- a-i' tl f. In

-'i,,.,.;,, V. Iln,}.,. 'ls!i:!i 11
(

'. T. A. ...r-i,', > ia- !'„ api'li.'.i^ f H"' rale

Pai. IJ 1-. S. \p.., a7l. .a. IVil.l'7:V i-' -i "..l. .im- n "mhI nm-t
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a lia.l l.-

ui,,,,,., V f;..-;,, ,„ il^.Mli im \, ll"- limi'il k'a.wl.i!; ..I tl,., rinpl..y.'...

V Ml -, V 'V .-111 lla.ll.T n..t 1.. ill.' pin- a- t.i li'. I ''inn,'' mill -'nii'tiin- on

vi.l.'.l uitii -p"l<- -Iii'l"" aii'l.-i I -'i-^ uliiil, ll,' i,.iiiplin..l iiiil l.ilii- Mi'iialy

I
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ii'ni'" '''T-.|.'''t.,i!'iu'iii'L''('Nn'.al fiian 111.' -cnatil In- a ri-lil t.i nlv ni",!! tin-

nii/aiily ..pini lUi.u'cr. Cli. .1.. ,|i,- ii,,,-!,!' O. pml.d Imn fom. (laiiycr and
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iiijiiiy. .iiiil ill scliTlinu' llir :ii;'.|it from I

wliirli it iii:i_v iiri-.'. ... In cm^cs. I

liiiuiM-r, wluir |Mi-(iiis iiic ciiijiliiyi'il in
till- [111 roiiiiiirc,- (if (irdiiiMrv liilinr, in y

wliii-li III) iiijcliiiiiiy i-4 ii-iil,'iuiil no nm-
(riial.s fiiini>lir,l, i!i,. use of wliicli le-
i|iiircs till' cMroisc of nic^t '.l<il| ami
.lie. it Clin M-:iicily lie cliiinMil (lint a
ilrfcilixr iii-lniincnt or tool fiirnislud
liy till' iM;i-(cr of uliii-li tlic iMuiiloyi'i'

liiia full kiioH jr.loc ;iiiil (iinipri-lii'iwion,

(•:IM III' rc;,Mr.li,l M~ lii.ikiii;r ,,ill :i ci-c of
lialiilii>- uiijiin tin. iiil,. hii,] ilowii. A
coiiiiuuii I.iIiout «Iio ii~i . .iL:ricultiir.il

iiii|ilrniciits wliili' lit uoil^ iipi.ii a fiiiiii

or ill a f;:iiiliii. or oiii' wlm is cniiilovr.l
ill any scrviri' iiol ri'i|iiii iii^' nici! sUili
anil iiiiljiiiciil. an<l wlio ii-i s tin' onlin
ill-J' tooN i'iii|iIoycil ill Mii'li wnik. to
wliicli lie is acciisfoiiii.l ainl in ri';,',ir.l to
wliicli he has iicrfcii know Ir i-c. can
liai-iily III- saiil to liavo a claim i!j.'.iinst

liis i'iii|iloyi'i for iicyliu'iiii','. if in ii-injr

a ntrn-il uliich In- knows to lir ,l(fnIi\l'^

he is acciilriilally injiirrd. It dors not
ri'sl with the s|.V\ant to say tint the
iiKistiT has .siipiaior kiioulnli;". anil has
tlicivhy iin|io.iMl iijoii him. lie fully
coiiiiiri'hcnds that tho iiistninicnt wldcii
lie employs is not ]}i'i fcot, and if he is

tliiM-rhy injured it is liy reason of his
own fault and ni'jrliuene,". The fact that
he notilicil the mailer of the defcet and
askeil for atinlher instinnieiit, and the
iiiastei- ]ironiis(.d to funii-h tie' same, in
siieli a ea~i', does not Vender tlii' mastiT
responsihio if an aceideiit oceiir-.. We
have been refriied to no adindieated
case whieh iiidioMs the li.iliiliiy of a
party iiiider eiiciiiiistaiieis of the same
character as tho^e presented l.y the evi-
dence licie. A rule iinpo-in;; sneli a lia-

bility in the case eonsidiicil would lie

far reaehiiiL'. and would e\teiKl the prin-
ciple stated to many of the vocations of
life for which it was never intended. It
is one of a jii-t and salutary character,
desipied for tlu' henelit of employei's en-
pifjed in work where niaeliinciy and ma-
terials are used of which they" can have
but little knowledge, and not for those
eniraj-ed in ordinary laVmr uhicli only
requires the iiso of implements with
wliicli they are entirely fainiliir. The
plaintill was of the latter class of la-

borers, and the work in wliieh he was
eniraireU was not of a character which
would entitle him to the pro'eetion of
the principle refei leil to."

Later New ^ork cases in whieli the
doctrine of thi- e.i-e lia.^ Iiccn approved
ai'u citcJ iu iiole b, lujui. XL iia.s ul.-u

1' followed in other slates, ,

>

I y t lie siilijoinid raliiii;-:

I i!!i' employed to in:d^.' ;;i'neral
al.oin a liiiil'lini,' is ^"liliy of iii';

ill alleiuptin;,' to asci-nd a laddei
on a slipp,.|y lloor, without him
ran-Inu'. umler his duly of }r|.ni

pairiiii.'. some ap]iliatlee, lixti

^'iiard to make the fool of the lai

eiiie. allhoiinii tin, employer hai
oM-ly promised to procure' a safe
«'i,, 11,1,111 V. Mihvaiil.tc Cliixliq
I l^!'-'i SI Wis. 1!»1. 51 X. W. 3S
einplover is not liable for perse
jiMics siislaincil by his employee
of an olivioiis defect in a l.idder. ,

in%' of the nails lieinf; partiallv
ili-iwii from the steps, and uliiel
have been easily remedied with i

or brick if a hati'hct or hammer \

obtainable. allhoii;.'h he had iiifori
cMiploy.'i- thereof and the latter h
him it was safe for the prc-cn
iiroinl-ed to reinedv it. M,,i,l,>r \>',

i(- .!/. N. A'.'t'o, (isltl) i;

-•IMI. ;!7 X. i:. 721. Tlu rule tli

masii'i- is respoi.sildi' for daiiia:
siiltin;,' to 11 servant from defects
iliinery and appliances of whit
Mr\aiit has iiolitied him and wli
has promised to repair '_'overn» ei

uhieh inachiniiy or tools that ai
ill the work are discovered to be
oilsly defect ive while in tlfic, and 1

iu wliicli tools or machinery are
sary for the safe performance (

work. It has no application to
where t'.e service reipiircd is
ni.uuial labor without tools or n
cry, ami wliere no such to<ds or
ances are necessary to the pcrfoi
of th" work with a reasonable dej
safely, (loirrn v. Harhy (180,1)
r. A. 11)0, 12 U. S. App. 574, 5i

!>7.'!, where it was held that a s
could not recover daniajjes for the
of his employer's promise to f
skids for the purpose of transfer
bov wi i^'liing about 250 pounds fn
lailroad car to another, only al
feet away. The fjeneral principli
down in .l/-/)-.<!?i, V. Chirkeriufi (

101 \. V. :i!ii;. 5 X. E. I>ii, was iipp
but the decision was also based <

consideration that the promise wi
that a dantrer would lie removei
merely that additional facilities f

inir the svork would be furnished.
In a short per curium judfrment

been held that a painter who usis
l"ictive ladder, know ins its defectiv
liiiioii, as.s luies the risk of its u=(
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rll'cct (if tills (li-ci-iiiM, wlicn iiil.cii ill (.I'licctidii w iili twn ollici- rf.liiii;-

cif tlic s:iiii(' oitirr is In . -!ii!ili-li in iliis .-i:iiv liio (liiciriiK- liuii. imt.-

willislMiuliiio- ;i jii'diiiisc (if t.lic UKisici- In r(ii<lii' ilic ciiiiilitidtis safor.

tlio ri-k.s arisiii- fi i llic cliMnicicr m- (•(.ii.liii'in ,,f siniiik- a|)i»li:iii ,

arc assiiincd liv iIk- .-rrvani. in sc I'ar a.~ tin \ :>\;- kimwii in liiiii. wliiic.

in tlic case (if a|iiiliaiic(-- iml ('(iiniiit: niidcr ilial il(-ri-i|ii inii. liic ctlcci

of «iicli a iirniiii-i- i^ Id sbii't Uie rcsixiii-il'ilii v in iIk- nia-icr fnr a oi

tain JK rioil."

cannot r. 'cover the iiiiiiiie^ <ii-l iiiiied 1 y that tlii- d.i.liiiii- bid been adii|it.l in

falliriL' therefri 111. allhiiii-1 d- eiiiplover New ^lll^. lint ihe ,\ liter eniiii- Iii-

proniised to siipid.v him with a beller inability ti. -,(. lu.u any otliir ..ii. In

ladder, diicetin^' liiiii (o ii-e the defect ~i(in t- pn—ilde. wlieii the laiiv'ii.i-j.- ii- I

ive one in the meantime. Tbe ibci-ion and tin- f.ieis di-eii--id in tin- ei-,-~ i itid

was put on the bin.id yidiiiid lliat the in the la^t note, and in Minih \. dml.

servant bad wantonly and reeUb-.-ly (ii- iiinii, ai Ibite.l. In the eiilier i '^i--

coiintered a ri-k of an (ibvioiis char- the doi-t i ine of r/,.i /,, v, llnfn— ils.lli

actor St. l.i.iii-1. I. •( T. I!. Cu. v. A./ 7 lliiiNt. & X. '.\:\:
.

:il L. -1. K\eb. N. •-.

ton (18!I2) .V. .\rk. 4s:l. IS S. W. !i.!:i. :!.-|i;. s .hir. \. S. -inu'. in WVeU. I!, p. 10--|.

No cases are cited, but the deei-ion vmis ui-. .•.i.n--ly appiovcd. In Miiish \.

probiibly based on .l/</iv/i v. I'lnrl.i I'mn. f/ni', //,.,/ that ddi-ti in,- i- not fnllnu i-.|.

gtntrii,
' mid 'be ditlerellt iatinir element relied

In llliiioix Kill I ''o. V. Sihiiiiiiiiiiiiril.i iiiiiiii i- iMi.|iie-l iiiiiably th'' simple eliiii

(ISlHi) ii<-2 III. 4til. 41 N. v.. STCi. Il ct.i ..I the appliiince"

court seems to con-ider Ibat Ibi- cpiiilili In the .v,„ ,/.-.
, I'lisr tbe emirt e^

cation of tin- ^.'eiieral rule is reterable. pic-^.-d the npiniun that the di-linet ion

not oiilv to tbe fact tJiat tbe diiiipr in >UL';;e-ti I by enimvl did not re-t mi any

stieb ease i> obvious, but that tbe con- lo^ieil luiindil ion. In this iipinion the

tinned iim- of 'lie tool after knowledLre present writer fully mltii-o, for reason^

of the defeci. and after the !ap-e of more stated in tbe te\t. lint be is unable to

than a reasonable time since the prom- concur in the infeiciKc which seenm to

isc !o remedy it was made, indicates be drawn by the court from this absence

recklessness.
" This introdnct imi of (he of any loL'ie il foiindatinii for the di>tiiic-

faetor of r'asonable time is not jiisti- tion, !•:.. that the doctrine of I/kia/i v.

lied by anytbin;: said by the Xew ^o^k Chir!,ii„ii is applbalde to all kinds of

court, ami it must therefore remain apiilianee-. ~iiiee it was held that no re

-omewhat doubtful wbotbcr the New envery cnuld be bad by a M-rvant who

^ urk ruling' would be followed in II- was injiiicd, while oiling niachineiy

linois without reservation, if the con with a i-.\i\ ubieli liad a -lion spiiut,

sideration here einpliasizp<l wore (dim after tbe riiiployer bad promised to fui-

iiiiited fi.uii the ca-e. iiish one uilli a loiij.' --poul. Such, al-o.

In Mi—ouii il i- Indd that to emitiniie seems to lie the elVeet of two other deci-

ii-iii;: even a -iiii|de appliiince in reliance sjons. in Imtb of which contrilnitoiy ne^'-

upoii the ma-ter's promise is not no^rli- liL'enee w.i- ladU to lie a bar to tbe ac

L'eiiee. as a matter of law, W'linirr v. tion, and tlie leira' ciiii-i.i|Uences nf an

rhiiiiiiii. It'. I. it /'. R. Co. (IS'.I.")) (\2 as>iiranee llnit there is no pic-int dan

.\|o. .\np. I'.i'i. -cr N^a- 'li-tiii;;iii-.lied ftoiii tho-^* of a

/,i/;iiii(/ V. .Vrir }'or/,- r'. A'. To, ( IS7-2 I proini-e of future protection. In one.

411 X, ^'. rril. HI .\in. l!ep- ""• Sirrrmii an eiuploMe enLr.i^'ed ill moving; >iiiid

V. H'-rliii i(- J. Ilnriliiiii Cii. (ISiSili l(»l from .; -and bank, and familiar with

N', V. 520. 54 .\ni. Hep, 722, 5 X. i:. :i5S. that kind of labor, was denied reeoven

.•See § 42ii. note (i. siii,rir. The actual for an iiiiniy caus'^l liy the caving' in

date of the latter of these eases is sub of overhanjiinu' L'ravi 1 and siid. notwith

wipient to that of Miiiuli v. Vhirl.i liim. -tamliiij; the pi ior pronii'-e of bis em-

itipra. thoufih it was decided i'l tlie pbn( r to niake the bunk secure in a day

same vear. '"' '"o. MiCmlhii \. \\ nihliiini (IStlOl

' ln'N))cnciT V. iro)-r/ii;ii;'o" il>fiiii Ii 12 .\pp. I)i\. 2.'iJ. .'iS N. V. ^upp. I
!-'."•.

.\pp, l)iv. 4!M'i. (10 X, V. Supp. S7:!. the In the other, iin aelion was held iiol In

court rejected the coi'lenlioii of eoiin-el be maintainable for an injiny re-.ulliiiL'

ill

^li

III
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If is (lifHi'itlt t,n «pp iiiiv r:ili'>!i:il Lii'iUMhl ii|mi)i wliirli tiM- ili-riiici

llius iiiilicalc'il can lu' .-u-iaincil. lis ii'iniiii' n ran, ii winM Mi-ni.

justiticil onlv ui"in llic livpolln -i- llial cUf <,y (rllirr of t.lie I'lilloW

l)n)])o.-;itii>iis is a cdrrccl .-tal<^in<iit, of tin- jiii'i^ii.- >iiiiali'n : ( H 'I'l

in tlic case ot" .siiii])l(' a|i|iliancc , llic ]iii.iiii-c ,,( tli- ma.-icr ddcs i

ill aiiv \\i[\\ alter 111' siiit't, liis rc-|h.|i- iliiiil v. even iciiip'ii'ariiy.

Tiiat I lie (|iiaiilitaliv(' value of I lie cmii-i ri;ci i\-e know le,l;:e iiii|in!ei

tiie ser\aiil. with rcuaril I" llie ili feiM- in sneji a|iiilianee is iliiVei

from tlic (|iiaiilitali\c \aliii- nf >\ir\[ aclual knuwledp' a- lie iiiav

<liiire ill re^iai'd lo nmre elal:ei:it,e iii^tniiiieiilalities. {'<) 'liiat

(lailii^T of liaihllilii;' silii|i|e ap|i! i.ilicis like keldcis, -|i,iil.-, axes, <

i?, as a iiiall<T <>f law. sw sirimi- as to roi|iiire llie a|i]ilieatieii i,(

rule lliat the nia>iei'",- jirniiii'-e will nut, warrant a eoin innaiiet- nf

service wlu'i-e llie liazanis tn wliiili llie -er\;nii. will \>c {s\\n>.'i\

su iinniineiil lliat nn |ini(lenl. man wc.iil.i enc. iinier tki'iii. All ll

|)rc>]iiisi(i,,iis are iiianife-ily iinti'iiaMe : ikc tir-i keeaa-e it entails

aiinmaly of j;anuini; tlie < iVeci, nl' an < \|ii-e-,~ -t ijiiikiiinn ky iln- iiai

of the snkjeet-matler tu ^\lliel| if I'l-kOi : the se.-und. ln^eaiise il

volv(>s a lo,i;neal ak^nnlit.y ; the lliinl, keeanse it iiiiMics ike n^st

vioiis f. 'ts. 'I'lie eiinriii>ii n arriMil ar ky tki^ New \< vk nnwi

ap|ieai- s ])(.,-sikly to Iw exi-laiiied ky ike l'a<-f lliat its attenlimi '

not ]);iii>.rly directed to tke ratiiniale nf I lie etfeet, ascriked t>> a \'V'

ise, as iM'iiii;- esseiitiallN- a st i|inlal ic.n ky ike iiiasl< r to a [it tcni

rarily tlie resjMni-ikilily for any accident lliat, may ncriir. Se(>
J; 1

siikik (I. mil' . it .iocms not ri^i-i'iiakle in sii|i|)iise ik.ii. if due pn
inelice iiad keen ;;iv<'n to tills aspect of tlic rdati.'lls id' tlie [lar!

llie k'ariied jlld::es wim coneiirred in llie i|eri-i,.n in Mitrsli v. Clii

crinr/ would Innc keen niori' fnl!\ all\e t,, the aiW'inalv of tlio p'

tioii to wliicli tkat decisinn eiiiiniil- tlieni. ll ir- exidnit. tkat, so fai

otJier jiiri-dictkiiH are cniicerned, the anili.irity id' Miii:--h v. Cli'ul

iiifj ami the cases in wkicli it lias ke<'n felli.wcd is. In sav the le;

..eally imjiaired ky the oiiiis-idii i>\' tke cniirt^ tn diseu-s adeiniai

tlie nnmermis decisions wkicli. as llie precnlim:' -ectjcins <d' tliis cli

tor indicate, enikndy a dectriiu' essentially iiicniisistent with I

ado[)ted ill .\ew ^^ll•k.

In a ilaiiie case iIk' 'loclrine as In tke cfTect of a prnmise lui~.

some reasnii wkicli is not aiipareiu. Iwi n alloL:i'tli<'r ii'.imred."

from tlir fall of :i liiiel; llnniiiili l!ii' iiti- ili:il Hip rirlicr rn-i - lili.l in ik,!.

plnnkod llnor Ihmiiis nf a biiildiiij; hikKt suj m. icju, „-ii( ili,. ...iin.l ilnrliim,.

Oftnstnictinn. :i!(!ii!M;'h tlic ciiiptiiyi-r li:!il !!,:i! \\u- ;•.,.].! i,,r. i., (!,.! .!...:

|ircvinii»;y M(iMii-iil 1(1 s:if<'i;ii;M(l liiiii. .vliidi i-s iriihinlii'il in il'iinli v. Clnr
lliiiniiiifiii V. Siiiili (ISOHl 'JS .\|>|i. l)i\-. imi >< untcnablo. Si|, Icvl.

17(i. ;>() X. ^ '^.ipp. SI,-), r.iit 11. ( cor- "111 C.nlr,; v. A ,;u rlr^iii r.rp.

rect tlieoiy. il is sulimittnl. is mtlici iisir.i s; yj,, ij.-,.! rtii All. !l(l,"), il
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432. Duty of servant tc exercise care with respect to the defective

instrumentality.— '\hv fii<-L tiiat tlw ma-i.rr ha- iir.iiiii-. il i" repair a

dcf».'cl (inf.- imt. r(li<\c the servant nf tlir iln;y (.|' u-iim I'la-mal'ii can-

for liis .-afciy.' It' the -ci'vaul, by his own m'-ii-i lu-c in ihr iiianiicr

of usiiii;- the (Icfoctivc appliiincf, hriiiL;s injury cii hiiii-rlf, the ma.s-

icr will nut be liaiile.-

]t. lia.s Ik'cii laid down thai, in view of tho sfwain's kii..\v!i(l;;c <<'!

lh(> cxistciuc n;' ail aiiiiorinal daiiui'i', a ,i;rfal<r d'-r.f cf rar.' will bo

.(•(liiircd (if him than if he had nut km.wn id' the drfi-.a;'' and lliai il.

i- alwaNs an oscniial (|ui-liMii, \vhfih<T the MrMinTs uwii r.iic and

|proc:nilions wci-c prcporl innately iiu-rca-id in \ irw ot ]ii- knnwli'diic

.»f tiio d a n,i;(
!•.' On t.ho ciIkm- hand iho ]"i.-iliiiii has linn tidsiii that

wlicrc an cnijiloyor dirofis a. xTvaiit. \>> onnlinuf ii- iiiu' a dil«<i ivc luol,

and at tho saiiio linio pn.ini>os tn have il iv|iaiivd. iho ciiiiiloyr.' is

Milt liiHind In iir-o oxt,i-:i caro is ii-iii^- ilio i.ml. All iliat, is roiniii'i d nf

liim, it is >aid, is that, fm- the ]iur|in-c of iirn'r.-I in- liiii;--lf a;;ain-t

injiirv, ho shall cxoroisi- .hat doMrc^c ,,\ care whii-Ii a man >i\ m-dinai-y

iirndoiioo wmild (.\of('i--o wln-n oni|iI()y<-d in a daimcrmis servii-o nt a

dmilar do-oriiitiou.'' Fm' iirio'iical iiiiriJ^i-e-, liMwcvor, il iiia\ be pro-

unicd (hat the appannl. I'lmtlii-l bctwoon tin- siandafds nf duly t.lin:^

ilotinod is nioridy ^llpol•ti^ial. It will hardly bo niiii.iidod that, a -orv-

aiit was ill tho cxc rciso of oiMlinary oaro, if his ciin''.;!-;. while he was

isiiii;- a (hd'eotive a]>plianc<', was nior<'ly as oaiiiinii- a- that, of a pru-

dent poisi.n u-ini:- the same ajiplianoe in a s.iuiid eni'dii i,.ii. ili^wever

ihis iiiav be il is eloar that the eiiipl.iyer eaiiiml Imlil llu' -'rvaiil tn tho

i xeroise of an iinorrin;,' idiuico nf the bi'-i niiilh.d of nbviaiiim- dilli-

.ullies ami losonini;' danger. If lli<' s:Tvaiit ii-c- reasonable ami or-

dinai'v imminent, lie liuos all that, ean be re(piir,.d: and the fact that

1„.1,1 flint, n-
' (irnii-lily l.iniilinr Srl,hl: v. /'.../.v/ I!,; ,ri,i,i Cn. (IMit)

Hitli the en.. .u niiiiMriilii-, tlw .'.7 Miiiii. :iii.!. ."i;i N. W .
|ss. A -(.i\M'it

|il:iintiir coalil nut .ii\rv lor inimii'- il^n- ihiI ;i->iini.. ili.' li-k Imiti il,.i', ii i\(!

r-ciivnl I'roiii 11 full wliilo lie wm- n>iii'_' iiKL-hlni'iy liv c tiiminu' tn ik,. Ih.. -

In iiiwli tn 11 >liilinu' iliiiir. iilllimisli lif cliiniry. uliiTc lie ri'lii- iukhi llic |iroiii-

Irul iilri'iilv irriivcl a |iiuiiii-i. lliMt il i-c i<f \hr iii.i-liT le ri'iii...|y tlir ilclVcl :

>l„ml,l lir i'(.|uir...l. I"'" ln' '«:<> I"' J^'iil".'' "'' '"iniil'HO.ry

' T-jas d- A . (». /,'. Co. V. Ilnhih ( IsO.'i) iir^lii;r.iici. ill |i.i In; iiiiiii: Mil lui ri'iHlcrc.!

t 'l'r\ llV \p|l :•-'' -1'!^ W. 117 4. .\M II" IIIV tn -ll'l' ilrlr|.|. Cinii:,!,! V.

!ii,|,lo'v,T liii'viii- l"i.i' MiiM-rvi-ioii Ml- ;mi. /).v !;.,i,„... /;,./, 1/,,/. Co. (I'^lHii 11!)

..,|i,.r"ciiii.liiv(.c. ami kiiinviiii: tlml lln- Inv j. :i.">,
.
os N. W .

li, ».

Iiitlrr il .111 iiiciiiii|irli.iil iiiiil o.ii.'li.-- ' l,'i<;''..r v. /..//,. Sl'.,ir d- M. S\ /,'. Co.

uni-Uniiiti. win. irii-ts liinisclf iip.n! a ilS!iti l:iS lii.I. liim, :!, .\. K, ,JI.

iadih-r r(!iistriicl..,l liv till' lattrr. wil limit './'.„, s v. \ w. I „,. rn-.,,, filr Co.

r\iiiiiiiiiiiir il. <.|iiMiit ri'divir Innii lliv ilsiisi -Jl 11. [. IJ... 4.i All. ..nil.

liiaMi'r. allli..iij;li tlio latter fail.'.l to " I/(>-o»m, A'. .1 T. I!, r... v. I'lnUtt

k,,.|j l..> iiiniiii,,. to ,ii^hai>:r tin- in.- ..- ; tliol ; IJJ Iv.oi. ,,>l, tii I'ac. G:n.

pili'iit i.|ii|.l.iv('('. Holhiii V. i;. '//>;•' /'.

U. Co. ( ISS!)') 83 tia. tiS'.l, 10 S. K. ;i.".J.
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his ju<ljrinriit. iiiii_\ in.i |p|i.\c u> U- iili-nlniclv llir lic^t dic-i imi i

the «iiiii|Mj,(r fiMiii liiiliiliiv."

'J'lu' doctrine ilciliiciMi- tVdiii .-cm-imI dici-ions i- ilial a >cr\;m

after ilit<'i'iuilliii,:; llic ii.-e of llie defei-live iu-l ntMiint:ilit v i.i

the jn'nini-e iihiU-. i.- iHuimiJuj^- once nioic to wnvk uiili it ;iti

laps^' ot a period reasonidilv siillicient, if i>n>|ier dilij;ence liii> U'

crcisc'd, to liavo eil'ccied the rostoi-atioii of iiorniallv >iife ( I

is entitled to act iii>on liio i)resiiin])tioii tliaf t!ie do lie I no 1

exist;;, and is not lioimd to in:^titme an examination for th<

pose of as<'ertaiiiin';- wliethor tlio pronii.se had heeii pi iforniei

less there is some indication of (hiiiiri-r wliich wonhl put a ]ir

nuui on iniiuiry.' Tiie nde tims laid down is m<'rel_v a special

cation of the general principle discussed in >;§ .)."> 1, ;].").">, 4'>;i, si

(Uilc. Tn Xew York, on tlio other hand, it would seem that tin

ant is deemed not to h • in the exercise of ordinarv care if. iinde

circum.stanccs, he takes it for granted that the dangerous cond
have L" "'11 renie<lied ; and he is bouml to make an exaniiiiation.*" i

' lllinnin C. It. Co. V. Crcighton { 189,5)

(l:! 111. .Xpi). 1(18.

' .\?i ('ii;.'iii<'<'r wlio lias i'ccc'ivp<l a
|irciiiii»c tliiit Ills I'ti^iiiic will lio ropniroil,

loiil i~ iiliM-nt oil sick leave for scvcinl
(lav> nflcrwiOiN, is not, ns a matter of
l:i«. iie;;liuent in t!ikin<j out (lie en^rine
at till' end of that period, witliout a|je-

eilie information lliat lln' re|iairs liav(^

lieen <-iiiiiplete(l. Snrlhiiii I'. It. Co. v.

lliihtocK- (1S!I4) l.')4 V. S. IIPII, :iS L. ed.
!l.->S. 14 Snp. (1. l!ep. !)7S, '\ 'ictlicr one
wlio knew tliat a niadiiiie \v,i> (IclVclive,

anil had made complaint a-^ to ils ciiinli

tion, was instilled in opeialinjj it with
out making' an examination, after re-

tiiiiiiiiK to his woik seMial days later,

on the supposition tliat it had lieen re-

paired liy the employer as promised, is

a ipiestion for the jiirv. A'ci ri/ji v.

1\ '(//,. I (IS.-tS) 172 Mass. r,i-. r>l N. E.
44!t. That an employee, on Monilay
inoriiiii;.'. went to work upon a platform
which, the Safnrday i\'\<sht liefoie, he
knew to lie iiiseeiire. Init wliiili the ])er-

son eliait.'1'd with the duty of makiiii; re

pairs proniiseil to repair, without mak
ill}; any examination to sei> if such re

pairs had heen made, is not eonelusiye
of want of due care preeliidin;,' leeoyery
for injuries reeeivod from the insecurity
of the platl'unii. >'h'ii,iii'iu y. Sfnilhrni

P. Co. (1895) 12 rtah. .'SO, 41 Pac. 5,")1.

A hole III ,1 pin.ile lo.iiiuay IS inches
deep, U feet one way. and ahoiit 3 fe<!t

the other way, near the fckit of a de-

scent of about II feet in a di-tanci; of

105 fift, j., not so imminently dai
as to make it c'l^ntrihiitory ne-.di^'i

matter nf la„. for a leaii'i-ter in t

Jiloy of the owner of Mieh rind'
driye douii the hill witiioiit lli~t

taiiiiii'.' whelKer his emploM-r I

deemed his pii;iiii>e to npair m
feet. \rh„„ \. Shiiiv (\H'M)) 10
274. 7S X. W. 417.

It is projHT to instruet the jiii

.1 >eiyant may |ir.".unie that the
has eomplied with his promivtoi
a difeet ill niaehinery whiih i> i

parent upon a ea-^nal iiispeilion.
is not rei|iiireil to ins|K'et the niai
lieforc iisiii;: it in order to asi

whether or not the lepairs have
heen mall,^ unless there is sometl
tlie coiiilitioii of the maihiiiery
would I'aiise an ordinarily priidii
son to make an ,'Xamiiiatioii t

I/iv«/Hn. A'. cC '/'. A'. C. y. '

( IS'.IO) -JO Tex. Ciy. App. M-I. r<ll

(iOl.

* It has hiin held that an en
who knows that tlie machine at
he works is out of repair, and tha'
low seryaiit has heen ordered to
i! on a specithd day. is i;iiilly n
(ontrihiitor^- mulivrence as willpn
recoMTV for an injury resulliiiL;

-ueli defect, in Miliseipient ly jic

work u|Kiii the machine of his o
cord, without a^eeitainiiifT wliei

not it had heen repaired. Sfi

l!<,hr (ISOti) 149 N". V. i:!2. 4;!

t-'O. lleyiewiiiL; I 1 s'.l.i ) 4 Mi-e. :
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8 r.i-ii I'lidMisK I'o <;r.\i;i) acjainst UAMiKits. via

ho hits souk; jiosiiivc, laiigililc j;fouiiil I'ur riiiiiiiii.>-liif; llial t!ic rcjiaifs

liiive bwu uudiTliiki'ii ami ('iiin])|il< li.' In iii'iic of iIm' drcisioiis riic i|

i.s it C'.VIiliiilK'il wliv liic i;ciicl'al [ifiin'iplc ju-l rclVfiid tji, thai a sii'\

ant i.s prima t'jicic iiititlcd U> i<l_v iipoii tJic ma.stcfV pcrf'irmaiH-*' ot

his oblifialii'iiSj sliould Ik; dttiiicd siijjjtrt to au «'xci'ptiuii in ihi:* class

of cases.

Under any view r>{ tlic sorvaiiTs oh1ii;atinns it i.s cNar tliat he is

('luifizciililc wilh kiiiiw IciJui' of ilic cdmlii iuiis, wlufr tlic ildVct was oiu^

of such an oli\ ioii:- kind that, if he had lii'iii makinir ofdinaf.v use of

Ills rycsiolit at IIk- lime he was injni'rd. ho cnnid not have failed to

ohsei've that it h:id not iieen rcpaifed.'"

Tlio olilioation of the >ei'\ant to nsi. duo care tifter lie has received

a proniis<' of repaii's d"Ks not. v:>i to tjje exieiit of u reipiifenieiit thai

iio shall himself take active steps to lessi-n the danirer covered by the

promise, 11

V. Y. Supp. 118 (sniisii;.'!. nilin? iiia-

iliine lind a (li'fi<tivi' valve, wliicli

catisi-il it to start siulilciily ami push the
jiiston head into thf meat cyliiiilcr, so

that till' (iiifriTs of the <>|Hialor woip lia-

lilc to Ik" can;;!.;). Ill I'lirl-cm v. llii/.s/i

appannlly iiidopondpnt proiind for the
ruiirlii-ioii nrrivi'il at was that it was
liV(,iil (layli.L'ht when tlie stTvaiit ri--

siiiiii,! udrkiiiL'. ami he oouUl have snii
the (h-f.it if he had I(K>k('d.

" rill, fact that a railidiid ('n;.'iiioiT

(liMHIl )(> App. Div. 551. (i7 X. Y. Siipi). eniild npair a dcffctive footlmard liiiii

."ill!, ici-iivi'iy was di.iiicd to a servant self, or run the lommotivc with it in
who. tipoii rcsiiniin;.' work, was injured tirely removed, docs not render him
liy the sudden startini; of macliiiiery K"'''.^ "f lontrihiitory ne;.diL'eiiee in con
nhicli the master had promised to repair tiiuiiiii: to ii-e it in its defeitive eoiidi

sevi.ral weeks ]irevioiisly. tion, wiiere the rule of tin- company pro-

'Where a servant resumed the usi? of vides that employtvs shall repo-t defc.ets

a freiflht elevator several weeks after be or rep.iir tlicni ihciiiselvcs. and h,' has
ri^ceived a promise that the automatic, il- refioricd the defect to the pro|H.r jKrsoii.

ly C'losiiif; e;ates ;_'Uardinj_' the shaft of and heen tuiei' a>~>ured that it ulll he

the elevator would be re)iaired. it was repaired, tiih^in v. Miiim diiolin. St. I'.

held that be was justified in a^-uniiiif; ct S. S. M. I'. Co. (ISIi.ii ;),"> .Minn. 177,

that they were opcraliiiL,' properly, tlie. ol! X. W. Ilsii. Xor is an employei'

evidence bein^' that duiiiij.' the ]H,|iiid whose duties icipiirc liiin to pa-s iiieler

that had elapsed since the promise was a coupliiiL' uf a revolviii;,' shaft haviiiy

^'iven, be had seen liinilier on the pii'iii- prolnnlir;.' I„,lt- under any olili;;atioii

i-es. and had been told that carpi. liters to turn a-i,le ironi his onliii.iry duties

were at work. Lurkin v. WttKhiinilna aii,l eoii^truit a box to cover su.h cmip
l/i7/.s Vo. (189'.)) 45 App. Div. (i, (il X. liii.L'. alter the foreman's attention has

V. Supp. !I3. I.r, II cilh'il to I'lc defec* and lie ha-

'"This was the position in lliiinr v. pidiiii-ed to send ( peiiters to cover it.

/Villi d- }'. M. /.'. Co. (ISS5) 5(i .\lic-li. Iloiiiinhil.e .Uiii. fu. i. Itilhrtun (IH',)5)

liJO, 2:J X. \V. nil. In the second .f the Hi C. C. A. Hio, 3(i U. S. App. 3^ tJU

Xt:w I'ork cuseij just cited a bccuud uud led. U23.

I



CHAPTER XXITT.

RIGHT OF ACTION lOK I.\. 1 1 l: IKS IJKCKIV i;;) IX OISKVINf! 1)11

OliDKUS.

433. Iiitro.lMcldrv.

4:14. Ni<(-<ilv iif sluiHiiiij flint nn onlor vvn« -.'ivpn.

43.5. — mid wii" L'ivc'ii li.v -iniii' ciiiiplincc wliii ri'|iir-('iit('d the master.

4:i(i. — iiii'l Wilt 111!' iii.liwinv ii:ntivi' of the -i'i\iiiil '» aot.

4.'>T. — :iii'l \vii» ii!';;li';(nt iiii'lcr tlic firoiiiii-tiuii-.-'.

43s. \--iiiii|.f idii of tlic ii>k. as 11 drft'ii-i'.

4;i''. ( ii!ili iliii)«r.v tii"jli_'irii(i usually ii(j.MliM(l liy I'viilrrUT that so

acli'ii mull r iliinl nrilcr.

440. ('(•ii-iili'iatinii^ ii|ioii uliicli tliis (lootiir.c i> liascc!.

o. Masti'i- ami xTvaiit not ii|i(iii llir ~iiMii' f'iotiiiir.

b. Sorvaiil cntillc.l to rely on tlu' hm'^Ici's piTfiriMiaiifP <i

duties.

C. Order eoii«ii!ered to Ix' 1111 llii|ili(il a--iirail<e tlial tiierc

aliiiorinal <1j'i;:ii'.

d. Nee;— ily fur |iriilll|i! olieilieliee.

C. Diri-et order euii-iilii.il a» lemliiii; In negative voliiMtiiy a

;'. Diieit older eoii>idered as li iiiliii;,' to |innliieo eoiil'ii^ii

liiinil.

441. Direct order not a jusi ilii at ion uliere it was j;iveii without ai

ity.

442. — nor wliere a ]iniile!il man would have refiiscil to eiaM|dy \\\

44:i — nor wlieie the s|.i\anl liilly a]i|in'i-ial eil ihr' daiij;er.

444. — nor whure the ser\.nil e\eeute.l it in a iie.!^li!.;ent maiiinr.

The c'ii.so? in wliicli tln' iliitv 1(> wliicli tlic onlor rclatoil \v;is un

tlip sc'ojie of the srrvuut's urii;iii;ii cuiiirai-t arc ciillcctcil in clii

x.xv.. jiosl.

As to tlic extent to wliicli tlie fH'ilci' <it' a siijicrior eiii]ili>yec i

excuse for (Inino an act violative of a nilc. s<'c ;; '.]'M). note Id, hhi

433. Introductory.— The fact tliat the scrvatit. at. the time he

injiir<'(l, was ciiniiil.vinir with a direct, siici-ilic, jxTscnal onl(>r o:

iiiaHter, or his nia-ter's representatixe. has. it is well s<'tfleil, a mat

bcariiiii tipoji the (|nestioii whether he can IkjIcI the master resp

122s



iN(i oiuicn

e master.

(hat scrviiiil

i|'!n:iiif(' of Iii*

i:il tlii'ii' i- no

i!inil:ll'y ;lcti"ll.

.' ('lllllll-<ioll nl

.itlioiit niitlidr

iiiii|ily w illi it.

I \V;h nilt-i.lr

il ill cluiiii. T

i]ili>y<'0 is ;iii

I' 1(1. 'Illll

.

tiiiio lie \v:i-

iiril(>r nf lii

il, n m;Ucri;i!

tcr r('sii')ii-i-

I 4;iij iNirmr.s ur.<i:ivK!) in (»i;i:M\<i oinnMts. im*

lilc' linnull^- spoiikiiii.', till- I'vidfiitial sii:iiilic:iiici.' ot' tlii'^ fiwt will

Ix. Inlllnl t.J !"• >llll|.lv tllis.— tllMl. lir- it -<' •'< -Ip'W tll.lt llm XTVilllt's

ifiiini-iiiifc i<i til.' ri-k t,n whii-li liis injui-v \>;i- 'Iim' v.;h cxi'n-al.lr. or

lliat liis acti..ii \va- ii"t cnt.ir.lv vcliniiafv, it. I. ifls l'> iic-aiivc tli.-

iivailaliililv ,<\ tlir variuiis ilftVii-* - \\iii<4i. a- ha- lurii .-Imwii at l.-iiu'ili

ill .'liaiitcis XVII. \x., aiil< . :nv .-sriiti.ill.v .1. ]>. ipI. nl ii] |>f"nt' that

ihi' HTvaiit. Vi'liiiiiai-ily (iii-..iiiii.'i( .1 a ilaii::cr whii'li was or iiiii;lil

tu iiavc l)(<-ii, (ipiinirchciiiliil hy him.

As a cciinliiinii luvr.,!, ut. to r-ialili-liiiiL;' hi- rii;lit to ivrovcr for

ail iiijiiry, on lh«' -I'-'iiml that i' r<->iilii.l ti"iii iii- r..iii|.|iaiicr with a

>I>o.Mii.' aii.l ilii" ! order, ihc -crvaiil iiii>l .-lahli-h the Tollowiiij;

|)rn|ii-;itioiis:

( 1 )
'1 hat nil onh'r was f^iviii.

i-2) That, the onlcr, if iioi ^^ivni liy tlir ma-lcr liiin-rlf. was j.Wrn

hy his rci)r.-<'iilat,i\v, within the .-co|ir ot' the aiiilioriiy ( t.rn .1 on

him.

('.',) TliMt the a.-t which ifil |u the injiify was dono in oi.r.lioiK'c to

ihoonli^r.

(-1 ) 'riiat. the or.lrr was n iio-li-riit niif under tho ciivninstani'cs.

Tlic (irfciiM's opiii to the master are iln' same as t!io-e wliicli an;

availahle in ca-es wlieiv a speeilie and -lireef order is not an evi-

dential (deiiii'iit.— c/-:.. that, liav iii'i :i Inll .oni]M'elien-ion of the ri-ks

wlii(di an ohediem-e to tlie ordei' involved, the ^rvant was chaiireahh

either with an a-^-iimpiinn of ;h —.• ri-k-. or with enntrihntory iiedi-

-eneo in eomidyiiitr with tlie ord.er. ..r v iih ei nirihuiory iie-lieciice in

rci-pcct to the manner in wlneh he exeeined the oriler.

As reuards the ("enlial idnnent .m whieh all theM' det"eii-.os an-

l,.,^,,ij_— ,./:.. ilic .-ervant.'s knowkd-e ot' the danger.— it is not ami-s

to draw atiriit.ion to t.lic faei that, this eh uv nl i- al.-^o ii..-olved in th<'

investiiiatioii of thi' .ni.'-iioii :i- to whether the order was iie-li^'eiit.

If will he -ei-n. l.y ret'errin- io ;; loT. :>.in'. thai one fonii of iie^i-

iienco in j;ivin.!^' an order is that whieh e..!!-i-t- in not. aeeompaiiyins

it liv proper in^trnetion and warninij-. where the person iriviiiL' if

.ni-iit, lohavcMvii that, there wa-a jip.lsd.ility tnat the -ervaiit did not

ai)]ireeiaie the dan!.;cr to wliieh h(> was heinu' <'\poMMi. or had not siitli-

eient. iiilelli-;.'n<e or t<i-hiiieal skill t.. <'nal>le him to protect himseir.

434. Necessity of showing that an order was given.— It is very s(>l-

> /^l^ » V f'lxr (ISSni l t'2 Mn--. .IIH. eiinii.-inl'il till' ,l.Mti-inf lis to tlic cfTrct

7 \. K. s;;', lioMiiif. in iv.'anl to a .:>- ef llie p! nulill'- kno«l<..lL'o '-'f ih>- con-

UlU ri- tlic :nf ill '|Ilr-l!.'il ^^:•- -r-'I-' :1 '1.. .. .le.. ... .....tei i

ol.rliriio' to an ov,l,.r. Iliat all iii-lnie ...l.lili. r, .f ^^e,,l. ,li au iiii; Hi" attention

tion rcMiii.-t(Hl by llio defrii.laiit, uliMi <,f tlio jury So liie asiwct of tlic fvuk-nce.



1230 MASTKK AXn SERVANT. [CHAP. 1

(ioni that the sifiiiiticaiici; of tlic wunis or gcstuics which wcrt; ih

uuciiiff cuiiH- ot' the iu't whifh loiihcd in flic injui_v uoiiiphiint

rjin hv u iiiaitor of doubt, lint it id clwir, buih i.ii |>i-iiii-ij.lc uiu

ihorilv, Uiul, in order tliut the servant mav rcicivc i|i,. U-nctit of

inleniKvs as uiav l»c drawn fmni tlie fad that he was i-oiiipl_\ inj,'

an ordor. it is not, ntcc-sirv to show that tliu directions given \vc;

a fonnallv iiii|)('rative eharaeti'r.'

436. — and wai jfiven by some employee who represented the ma
—On -.'encral prineiple^ it is nianife-^t lliat, v hciv tiioonh'r in ipio;

was not given h\ thf emiiluver himself, ho eariiiot 1m> made rospon
for an injury caused In- ohedienw ,o it. tinl. -s it [)r.K-oeded froi

agent wlio had uiitliority to give sucli a direei.ion with regard tc

subjoct-nuUt«r. See chapter .xx.xiii., pusl. But whetjicr it is also re

site, in order that the master niav be cliarged witli rc-ponsibi

that the directing eniphnee slionld l)e a vic^' priiici|)al in the s

in which that term is understood in cases wliere tlie df^fense of (

nion employment is ndied iipi.n. is a (|iiesti..r wliich. under the nut
ities as they stand, can scarcely be slid to have been definitely s<!t

In most of the cases cited in the present ehnpti'r the servant
ing the orders was one who. underthe recognized exceptions to the

trine of common emi)loyuieiir. was a vice jirincipal, either beeaus
was a general repi-esentalive of the UMisf.r as re-peci> tiie inauaL'-eii

of the whole business, or a ]iMrticular deparluieiit thereof.' or liec;

he was a superior servant in a staie wli< re such superioritv eon-tit

vice principalship at coinmon law.* In some ca-:es the ilirectiuff

' A worknmn who sni.l 111 the fnrciii.iii |hi intfinlr'nt <<f cnn^tniitioii tr.i
when told fo olMr the luck :i. ;i Ir.iin \i,rf'ill.- ,f II . /,'. c,,, y, \\„,-,l (IsiM
was coiiiiii^. "Tlicio arc two •-tdiics mi \a. (1S7. H I.. R. A. 717. Ill S. V..

the track;" and u.is told. "It i- tiini- i I'. nuMn in <Ii;iil'i> nf unik nf cv
you WfTP i.'<ttini.' tlipin olf." ia jii-lilicd (ion) ; foi/ji,' v. luUi» /'. /,'. Co.

(

in cnnsidoriii^rtliis an ordor to takiMlii'in \^i V. S. .J70, 33 1.. cd. Illl. 10 Si
off. fUrplicn/t V. Ila>i}iihiil i( SI. .f. It. I!,|.. ;!HJ i lunnian of lailwav ron-
Co. (ISS.-i) 8fl Mo. 221, (ISSS) 00 Mo. lien): hiilimia r,ir Co. v l''trl.rr (l!
207. n S. W. rm. mo Ind. ISl (n.,i^t,-r niiclianio)

;

' Kcan V. Dilroif Cnpp, r it Urnxs l!(,IU i rn v. Oiyrti.ii (1SS2) 87 Ind 410
ing Mills (18S7) (j(i .Mirh. 277, ,13 X. W" dcis of roa.l rna-tir to trackman).
395 (sn|>iTintond«'nt) ; lllinuix Strrl fVi. -' In one ci-c tliK ordiT was f;lvi'ii

V. Schi/wnnoirsK-i (ISII.-. i .->fl 111. A|>|.. 32 -i .-ond mate .Iviirs v. SI. I.oiils, '

(stiperintrndi-nt) : Atliiincd in (IS'.Mi) /'. I'arlrt Co. r;?,;10) 43 Mo. App.
102 111. 447. 44 X. K. S7i;; Ihnrhin.i v. {>• otlicis tlic order was ;jivon l>v a
./o/i«.«0)> (ISS,')) 10,-. Inii. 20, ,"•),-) Am. Kep. ti,n nin'.lcr to a laborer. 1','illi,

IfiO, 4 N. E. 172 (foreman of factory)
; ll(.s/i;» Xarlh Carnlltiri l{ Co (It

ShorM V. ,Sr Jnxrph (ISO! 104 'Mo. W, X. ('. I.",-.. 1 S. K. Si;3: /.'-rsV 7', ,i

IH, 10 S. \V. 307 (ciiL-iii,'! 1 Hiar^'e .vrc, 1'. rf (1. If. Co. v. 1)11/)!, hi (1'
of construelion) : roloiiulii ....lliiii.l /,'. 12 l.ea. 03. 47 .\ni. liep. »I0: llnnh
Oo. V. O'lirirn (ISO!) 10 Tnto 2!0. 27 v. I.t.in^rillr ,f V. /,'. f„. ds!'.'!, H
P.I e. 701 (foreman in diir^T of <t n-lrnc- I.. l!ep. liss. z\ s. \V. 310: Shi,htn
tioni: Vol-.,./, V, Ml, I,', nut i\ If. I'o. ll,i,niil,oU(si..l.lf.i;i. (iss.-,, sii

(18,Sti) 03 Mich. 121, 20 N. W. ,-.2,) (,u- 221; .sv/in,../, ; v. ll,i,n,j„ d ,1. U.



d the matter

; M.-.) i\iri:ii;s i;k(i:i\ i:i) in oiir.MSf; onoKRS. IJSi

|(|()Vi'(' wii- Miic t'lir wlii'cr ii<-ali: iii'i- ili'' mii-l*!' linil 1k'<ii (li'rlarol liu-

lilc l)_v a -lutiiH' ill tcrt'c in tin- jiifisdiriiou wliiTi; tlii- iiijiirv \va* n>-

coiv< tl.

'

I>\it. tli<'r<! lire iiUo afuiit' decisions whicli, wlu'ii coUatcil witli othora

ri'ntlcnil \>\ llir sanir I'uiirt. wnuiil ri-ciii t<> iiidiraic ilml a iiiasu-r may

1m' Ixmiid i>\ an nnj. r iiivcn hvan ciniduycc wli.. [* imt a vico prinfipal.'

Whetlicr >iii'li a di nine, it' it i^ nallv cndMidi. ,1 in tlic ca-i-s cili'd, i*an

bfi jiistilird nil -tricily Inirical ;;rniitids, is vers d'luliit'iil. A iiicri' oj-

servant wliu ial«s n|Miii liiiii:M'it' to ;;ivo an niiaiiiiiori/cd ordt-r i.s clear-

Iv ^iiiiltv ot iM'j;liyciii'i', and liiirc is no aiipamit na-oii wiiy tliis fact

^lioiild not lio diiiiiid to let in tin' dclVn^c id' coiiiiuon cinidov iiicnf.'*

Dill'i rent coii-idc rations uvo, of course, colli roiling wiicrc tlic serv-

ant is seekinir io esoiieraie liiiii-elt" from the (!'ar^:e ot' coiitriinitory

iie'rii'ieiii'i'. See SHI, Infra. I'ndi'r siicli circuiii»taiiees till" essential

iliiestioii is merely wiiellier tiic injured servant was jii>t,ilied in oiiey-

iiifi- the order; and in determining that (pie>tion it is not tiiaierial to

iiKpiire wiiellier till' direetiny: party was a vice princiiial. Tiiis aspect

of the siiliject is oli\ iously in mid of elucidiition l>y the courts. As the

ilecisions stand. liiere would -eeiii to Ik- some firounds top >ayiiii; that

a servant may. upon the same facts, fail or succeed in his action, ac-

(1S9I) ins Mo. rtJ-.'. IS L. R. A. 827, friise of oo'.rrvici'; Cruhol R. Co. ',

18 S. W. 1H!U. Ill i.tlinx tho oiiliT «ii9 Dc ISnni ( ISS.'Ii 71 On. Itlli; tux v. ' hi-

vivpn t>v ii iiiiidiirti'i- to 11 liiiiki-niiin. citil'i. •*>'. /'. rf A'. C. It. fn. (jsir.
)

si!

l/.i,v.H V. I!!rl,„iu,i,l ,1 It. U. <„. (1S!IJ) lima. ;!tW. 17 I-. U. .\. :;s!i. :,:; S. \\

.

Ill X. C. 4Si. 18 I.. I!. .\. S)."i. Ili S. i:. L'.'.!!; Sin, nil V. luti,, V. /,'. („. (|S!l.->)

r.OX: Sliiflil V. diuniiii. r. ,( .V. /.'. rij. in luwu. .'.SO. CJ >:. \V. 7I>1I; rrniithii,

(is!t.-,i lit; y. ('. "".itis. -21 s. K. r>r>4; v. ciiiro,,,,, A'. /. <t /'. /.'. r„. (is7.'ti .irt

liiclnii'ind iC U. It. Co. V. Itixhl (IS!I2) Iip\wi. ;t7-'; .S'mi7/i V. SI. I'aiil .( />. /'. f'o.

H% \:\. (U8. 14 S. K. liill: .Xorfoll,- il U'. (IS'.IJ) .51 .Minn. ,Sil. :>Z \. \V. lOliS.

It. Co. V. .Ii/i;<(// (iHIMli 9.1 Va. lOS, 2.'> *Tliis rciniuk is a|i|pliriililp to rasps in

S. v.. 22(1; Tuiiiii V. Surfiill: rf If. It. wliioli tho Koli-r wa> ;;iviMi lpy tin- cap-

I'd. (18!!,')) 40 W. Vii. (i7."). 22 S. E. tain of a •.liip to a siaiiiari ^W'UliniiiH

s:!; (hi.r V. l.ouisnil,: .f .V. A'. Co. v. Chimhlll [ISHI] Ki: .\la-<. 243, 50
(I8!13) '.U Ky. Hill, 21 S. \V. (ilil. .\im. \U-\>. .'iOli: liy tlir li.irin.in of a

'In the foliiiwinj,' ca^-cs the orilcr was ;.mii;; < i IracUinvn to oiii' of ll.itii (('(jiiIc

th.nt of a siitiiiii foriiiiaii to a lalioirr: v. .s7. I'liiil, M. d .]!. It. Co. IISS.')] :t4

./oiMv V. (hihisl,. II, II. d S. .1. A*. Co. .Minn. I.l, 24 N. \\ . .311: Itiirhn./ton ,i

ilS'.l.-.) 11 Ti'.x. Civ. .\|>|>. 39, 31 S. W. C. It. Co. v. /.i,/io [1892) 17 (..Io. 2,S0,

;iHi: Tixds i(- I'. II. Co. V. 1,1 nil (IH94; 29 I'ac. 175) : or liy a coii'liiclor to a

IV\. Ci;. -\i>|>. ) 20 S. \V. 87;>. '^it also liiakrnian {l.oiiisiilii .
/.'. it St. I.. Con-

ISihihin v. MiioiisovUrt Itiihhrr Co. .".?. A', fo. v. f(c [1892] 133 Iml. 205. ;)2

! IS'.i,-)) 104 .Ma--. 214, 41 X. K. 205 (fel- N. V.. SSI ; I'iiiueiim, v. Chicuii, ,{• 0. 7'.

Inw MTvanl ilrpiiliil to iii-lriu't a now A'. Co.
|
I8S3] 52 Mich. 44. 50 .\in. l!i-|).

iiiiployee a.s to the manner of Uoiny 213, 17 X. W. 232; Ihuni. T. d (I. It.

"nrk)*; l.iist Cliiiiicr .Min. it .)lill. Co. v. Co. v. Siiiipsun [1891] 10 Colo. 55, 20
.\,ui-fi (IHIMi) 23 Colo. 107. 47 l*ac. 382 I'ae. 33!i).

(niiler of >liipteniler to minor). Ma Wright v. Southern R. Co. (1897)
The following' ciuses were decided with 80 Fisl. 200, an improper order of a sec-

iifirenci^o -laliites whiih preclud" rail- tion foreman was treated a- hiiiig the

ua^ cumpuiiies fium lei^iiig uu liiu du- ue^U^euce Ot », IcUow iervauu

III
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ciiriliiiJJ n? tllP <lnft'n'*0 nil jxir^ il i- I'lHiilMnll liipli' m !i' "'!• 1..I

Icirv n(i;li:;incr.

436. — and was the .di.'ing motive of the servant"* act.-

i.'1'inial piiiifipl>-< 11 i> I'M- tliiif a servant. iMiawit, i-fuvir •

lii'Miiiiil thill, wIh I; llii' ill '

''
' .iiTiin'r.l. Ill' W.I- •.,iiipl\ inu witli

ill r. null -s it, i-i .''iiuii thai il nli r wii- 1 1 p>'i'iil iv iiillm iirr

h il 111 hi- i!"iii_ till' lie' ' •

437. — and was '^^i , .*

i;iv I II iiriii r Wii- ii iii

ciitimi 111 |iriiii'i)ili'i \ ,
I ,. t\

'

(Till ii-|M'i i - ill cirlii'i ,.. ii' '

lie iittrilniN'il In tin- in f >

nr »'"ll Inirl 1\ «', I.I' ill
I

order wiiiiM iiiM'lv I'.' i !

I

i

rc-|" rl ivr it' tin- i]!!" 'i. i , 1

lniiil_\ or n.ii-l nii-1 i'. i i il;i

It thii'i' i- I'viiliiii'i . uliiiir

1^ till' illlinriiiill' r I.I ' 'it I hi' il

ider the circumstances.— Win

iifilinarilv ih ii riiiiin il '\ ll"

.'I'll i|i-i'll--ri| nil'l r llli'il' lr..ii

.it' 1111:" trr.Mli-r. N l.'li',: II'-:'

111- hii II.. kiii.w i'-'l^ji'. I 1:1. r

li llii. t'- . ..iii|i|i;i:i"i' :y\

I

'

,,-l\ |in \ rill -
. ;.'ii\i

I

'ril w il- iir "II- 11'.' k'i..>

. t. Sii' rli;i|ili '- \., \l.. .' .

\v thai tlic iiiii.-ii r v;i-, ;i

serViMit Wii- II' '. I'liaiU' .'I' vvliii i<ilii i .IL'.' Ill' llir I'i'i'il '. hi.'l:

pliiiiiiT- with li." onliT wmihl iinnh
,

;ni.l that I, In- iii:i i r \'

olli;lit to liiiM- h.'.'ii. ii .liv lit' ihi' -iTV:'!.!' i^iinriiinT ill ih'- r

tlio iiiii-i<-f inii.N pr i|i'
I I' lir t'lMiml izuili'. ..l' lU'i.'li'Mii.'c if it ."

lliii' hi' ,i:avc till' iii'liT wilhi.iil iii-lriiiiini;' the -I'i'.alil ii- In th'

'Till' (net lli;it .. i.i'l.i rtii» ;.'iM'll ' \\ lirii' (In- ciiiiil.-y. r li.i.l tin

illl'l lirtl"! ll|iiMl In ! iir |il lilllilt't I'li-i'l'V- rillrr uMill -ImllM li.i\.' li'.l l.ilil

iinlH is HJii.lh iini,i;ili'ri^il - iiii ili-iiii-iil , ih.-.-IIkiI tlir rli tl'.' in '
• "

wlllTO 111 ai.l II..I lll'.lf II llini-.'ll. Mill lia.j I, III ll.'.'ll l'\|l|ll.ll'.l, il I- 111

-iiiiplv |..1Imu,"I th.ir ..v.iii I'lr in iliiiif.' ^''iit t" m.li'i' ii - u.ini ',' .

«liat 'ill. ill.' \. .'../,' v. i;;. /..... 1.1 r. /,', iniuiii.iil ilin;: ;> r!..iiii .'nil

(„. (l>;s..i c.t Mill,. IJI. Jl" N. \V. .VJ-. <»\.'/ \. (»•/.. .(I-,./ !1-''-" I'll M
.\ ilirci-iii.ii to ,1 -.'ivMiii til •iiiiriy iiji '• N- I'- 'i''--

IiiT wi.rl, 1- ii.ii a fill ^vliirli I'lii 111' -"I'- \ ""- i- I'"' li-i'ili' f'T iiii'ii.v I

iii.-i-il 111 ili-ii i.'l liiT ,i; ii'iiliiiii 111 11. ill 'ii'iH "I'll i- " iiii'iii'i
.

"I i'- I'll-

frrt liMi- j.inw'i 111' I i.-i'r\.\liiin Iwn I'l'iis l.illiirj iiiln t'.n' u..'"i' .iii.l Liiifj

nftlTU mi-. //..../,/ \. /'/iv'i/- I
l^'lll I H2 Im.|U..1.II llll' lili.lt 'lll'l "li.ii

Wi'i. 117. iiii N. W .

;''>• -^ii iiiii-'i> -iii'i- .i'iiii|iiiii-' ii-li t" '" •''• •'' 'i'"

IIS fin;!! till' iii.i-l.'i's r..|ir.'...iil;iliN. .li.'hi.. Ill II iiln- ..1 ;!..' i.ia-|.

M .lii'h III.' -'
1 vaiil I i|ili.'- ^^illl -n Imr- lln' lii-l.iin''' tmiii 1 1"' " 'i nl

'
•> l''

linlly t'l.ii 111' iiiiih.'it.'i.'ly l.av.'- lli.' imi -" L'l.al a- l.i ii'a.lir III.'

|.lai'.' Ill \v..ik ill a ilaiini-n.ii- ..iin'ii ma. ii..'. -iii!> •'.'< i""- 'na man

uill 11. il I'N.ii-.' liini t'lr s.li.irll,\ .liiiT- naiv -tii'ii'iih .in. I iuliMlv. 7.

waiils fiirLTi'tliiii: Hiat ouii.lil i.m. ilia i IsHT i •S I'.'.l. 111.

c.iii-i'.iil. 'lll'l' l.i'iii'.' that liP -111!' 1- ininn. In .i ..i -i' uli.'ir tin- iiia-liT

/?('.. iiMKii V. rniiil Shnt Cihir U. I-,,, his «i'i'\'.iiit t.. iIiIm' a l.ia.l.

(isim 8 Wa-li. :!il:t, .".Ii I'ai'. -TJ '-<'iv- lliri.ii'.jh a iiii-saL'i'way i.v.r '

am was lali- i.n tlw liimiiiii^' ulin. ihr Imi.ii.I -i'.'ti "as hiiiiL'. tin' ii-"

aoriili'iit ooi'iin.il. .Tinl was so liiinii'il 'li.it In- was iniiii'.'.l. it was 1,.

wlii'ii hi- wiis I'alli.il Ihit hi- h'ft .i|ii'n a lli.' i|iii'-li"" nf iii'l'Iili.'Ii.'i' w.-

nianholc rnnlainin.: inai-liiii.'iy. anil hit t" llii' jmy. "Iinii a <''iii'-'i'

-li'piiril into il a -In. it liiiH' .illrrw mU, i!..' ic iiiu'i' nt llir plainlui an

while ncrfurinin'' his iliili.'» in ^''-'t. 'li-t'i'inl.'iit wi-ii' i'i|iial, -o thai I"

dastc). eillicr willanit fault or in i-iia.
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rcsciitativo -,':iv<- di reel inns by wliieli llic injin'cd prr-iun was rotjii

to u>c' j^iiriMiil luistc ill perloriiiing tiit' wurii in liaml.''

Tlio uniis'siun to givo propor orJiTS inav, under ccrlaiii circ

>tanfo.-i, be no loss eiilimble than tbo giving of an inipropcr or

l!ut n('glig<'ncf cannot be int'cnrd on this ground whcro the nuisto

his rcjinscntative simply failed to give an onh r to do soiuetl

wliieli would have the etfcrt of securing them against some dai

which the servant could appreciate as well as his superiors, and f

which he could protect himself uo less <lVectually than if he had

ceivrd an order.'

438. Assumption of the risk, as a defense.— 'I'Ik- principle tha

servant, when ho is directed i-itluir by his nnister, or by a fellow

ployee nndei whose cimtrol he is placed, to |KTforni a eert.ai!i p

of work, or to perform it in a certain |)lace, will ordinarily be ji

fiod in ol)eying the orders so iiiven, without being necessarily cha

able with an assumi)tion of the risks incident to the work, has 1

recognizc'd in several cases.' For practical purposes, however,

°Tlie necessity of keeping :i eon>t ruc-

tion train out "of tln' way nf r<;.nilar

trains liein;; one oi tlic ri>ti< imiiient to

tlio eni|]lciyiMeiit of a laliour worliinf;

on tlie construction train, lie ii nut en-

titlnl to n cover on tlie grounil tliat lio

anil liis ciiservants were lunrie<l Ky tlicir

superior in the performance of a eertain

pii'ce of worii wliicli it was de-iri'd to

I'oniplete Iw'fore the arrival of a regular

train, anil consec|nently became con-

fus^'d. and failed to act in concert a»

tliey should have done. The servant's

riyiits ari' not enlar^'ed, under such eir-

cunislanee-i. l>y the fact thai the oriler

was acconipanii'd liv an oath. Cuiiiir v.

I nion . I,'. r,i. (i.ssi)) ix! r. s. .(:;(,

.•|:! I,, ed. Il.'.."i. ID Su|). Ct. l!ep. :isi. A
jury would not he warranted in lindin;;

that an oath aildressed to a sjiilor who
knew what to <lo was sulliciint to sliift

the re^pon-iliility for n nii-.tep, on the

irround that it confused him and iliove

him forward into the dan;:er. where the

words acconipanyin;.' the oath carried no
-pecilic or wriinir direction a^ to the

manner in which the plaintil.' should

act. Williiiiiin V. Chiiirhill |1SM> \M
Mass. 2i:t, r,» .\m. l!ep. .KU (pl.^intilf

liicnne cntaniiled in the loos.' enil of a

IdW rope while acting in ohedieiice to

the directions of the nia-ter. after he

had just cried out with an oath. "You
won't fret that rope fast"). .Merely di-

rect iiii: .; servant to work "(piiek" d"es

not render a master lialilc for injuries

received by hiui in operating a mac
the clan;;crs from which were open
oh\ious. IfiichiiiKhu V. I'niifh (1

HIS Mass. (iS. 4() N. F.. 117 (verdic

plaintiir ri^ditly directed). An ord

"proceed ((iiickiy, and not waste so i

lijne" in doin;; a certain part of

woik ITI hand, iloe not show nej;!!;;

Wuiimr V. A/»'/.V (ISO;)) 4 Colo.

liiH. X\ I'ae. 11)14.

In Tiiiilor v. Cniiir Mfi). Co. (1

140 Mass. 1.->(I, :t N. E. ii. an.l Ci

V. Minhiiiils' Wodliii Co. (ISSS)

Mass. 1S2, l.'i N. !•;. 'y''.), tl vi.

slu>w>'d that tlu" servant liad heel

dercd to hurry with his work ; Inr

elVeet of this element was not iliscii

' A railroad company is in)t liald

the nc;;lij;eiice of a section forcm:i

failii'ji; to direct persons in charge

hand car iijion a track in front of a

to desert tlie car and ^'et out of the

if they knew of the approach ol

train iind of the ilanjicr of atteni

to save the car liefore the train re:

them. 7'r.,<i,< if /'. /.'. Co. V. /

(isiin) :u c. ('. A. r,:m. 0-2 I'ed.

'Cnoh V. St. I'.uil, M. if- .1/. /.'

(ISS.".) ;i4 Minn. 4.'), 24 N. \V.

SIniiif, \. loKd C. It. Co. (1S!I.-)

lowa.nSO. 112 X. W. :!)!».

In some cases therc> is traceable n

ception that an order has an eirei'

aiofions to that asiiilxd in soni

stances to a piomi~e l>y the mast

remove a certain can-e of danpr I
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. (Vi 1\..l. .->.-.:;

rf .V. A". To.
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8 ns] iN.ii i;ii.~< i;i:( Ki\ i:i) in ()l!l:^l^l; mtiiKr.s. 123o

|)i'iiiciple i.- Ill I of miu-h iiiipofiaiH'e, a.s tlic iiliiiiiali' iiiii'siioii to bi'

(leleniiincil in llii>a>ii; all oihfr da.-.-''.- of ca-rs ulun the deleliso of

an ajisiiiiipiion of ihr :-i-k i.s piii toiwanl i> ,-iiiiiilv wheiln'r the serv-

ant had kimwlciliiv, acMiai or eoii.-lnict i\e, of ihal ri-k, and eni-oiin-

tcred it without hciii:;' ^nlijiTied io \\!ia; tli.- iaw rri;anl- as eoercioii.

'"i'here is no dimlit of the iiiiici-al riil'- iliai oiu' who, kiiowini^ and

appi'i (.-iatiiii; ilic daniv r, (liters ii]iou a pi'i-iloiis woik, even ihoiijrh

he docs .-o uiiw illini;l\ and liv order of his tupcrior ollicer, iiiiisl bear

the risk."'- Xo diilcrciii i,ii in;;- si^^-nilicance, tlicrdore, can he ascribed

to the fact, ilia! the injurs was ri cci\i d as the i'i-u1l of ohcviii^' an or-

der, wjicre it appears thai the .M-rvant was meidv directed to do soine-

ihiiii; which was a part of the rei^iilar w«.>rk of the esiahlishnif-nt in

which lie wa-' cinplovi'd, and that the risk to 1h' encMiiiih'i'cd was fully

(•oni[ireh<'iided h_v hini."^ Siiuilariy, in eas<'.-> wheic liie only po-sihle

inference from the testimony is that the respmi-ihility for any injiiry

thai niii^ht re.-ult from ilie ri~k in ipK ^tion luhl. in coii-einii-ncc of his

havinjr remained in the employment with a full kimwledi^e of that

risk, been shil'led lo liic M'r\ant before the dale of the accident, tlK>

imitnal obliiialions of ih<' parlies are in nowise inoditicd by the fact

that the iinniediatc occasion of liis iK-iiiii' in the position in which he

was when the injury was r ived was his comjiliance with an order.*

icr XXII., ;/()s/) . tliat i» to say. it ope In Wit- v, Trriiiont d S. i/i'/f.'!

rates a-i an inn. lid -^tipiilalioii on tlio ils:i:;i !,. Miks. l.'ll, 34 N. _E. 00,

mailer's pail Ilia! lie will tike upon wlinc a -.cMaiit of full aire was injured

liiiii.self tlic ic^piin-iliilit.v for any injii- wliilc iito innl iiiir to liolil a bai- which

lies re-nlli'i!,' fnmi olieilicnec to tlio wa-* lieini,' lillcd with cotton tak. n from
onlrr. Sic /.'(/ii(/ci;. .,/.< i( C. /,'. Co. V. a dryer, over spikes driven in a beam
Lrtvc ( Is.'iS) 10 Ind. 554. wlici e I lie mas- so lii'j;li lli.it hi' oonld only reach it with
ter is ~aid 111 ':i^-iinie the li-k." The his tinL'ir-. tin- eoart s.iid: "The mere
|ilirase that "the mailer iHCiune -.iilpiecl l.icl that the defendant told him to take

to all the risk of an aecideiit" i" uxd in the oolton troni the ilrycr did not make
Krtilrr V. Srlidcnl; {\H^2) 151 I'a. 505. a concealei! danjier of that which was
25 Atl. 1.30. obvious before, or render involiiiitary

' Frriiii V. Ohi Cnlunii II. Co. (1887) his a-^snniptioii of a risk which was in

1 );j Mass. 1!I7, X. v.. iios. cideiit to and part of his rc^nilar work.
'Driiiir.i V. Ilirrhifi (IS!t!)) n.T Me. and which he knew to be siieh and tin

272, 44 Atl. !i22 (serv.int nipiired to der^lno.l."

lake a position which wuiild ordinarily * l.hirli v. S'linnnnrr Mfq. Co, (18871

be taken under (lie iionn il eo:iditinns of 1 lit Ma>s. 2IM1, !) N'. Iv 728 (servant In-

line work) : I'll rifnilit v. //o)|/,o/h;i jiired by e-;pIo-iuii of ste.iui pipe eaii-cd

(1S1I2) 44 111. A]ip. 305. One ordered iiy his jcttin;.' steam into it while it wa>
by his forenian to clean rolls in a mill, full of water, the din'.riT of doins tlii~

and who has eipial knouhdiie with the liein',' known to him. Xo recovery,

foreman of the danu'er in atleinpiin^' In iIioiiliIi In- "as actin;; under orders, ami
clean them on the front side. a-.'Uin.-.- 'inwilliiiirl.v 1 : //o//i v. I'riirs (1SS2) 55
the risk of atti-npl imr to clean them \Vi<. 105. l:i \. W. 219 (servant injured

from that side, uheiher he iiuj;lit t<i have by fall of himh.r from a car which wa^
obeyed the oriler of the foreman or not. -iippery from frost and ice cannot re

Ki'iii V. It .'.'//' ('..//"'•!" /.'mI~.s l',,'l'.„:i .'ov.-r. t:,.,ii_'h lie n-.^uni.d the pl.iro of

Mills (1887) m Mich. 277, 33 X. W. dan^'er by the direetiun of the {orenianl

.

3S5. A uarjiintcr -.cut to do ^lue work in
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The offcct ol' till- il<'ci-iuii.s, :is a wliuli', may Im- said to li(« this,— t!

tlir ildi-lriiic wliicli (Icflarcs tlial a .servant act in;: under l.iic dinvt,

tiers ol llic niasU r or a .sii|ieri()r cnservant, dus not a-snnie tlie r

iiicidiiil to the work is not aii|>iieaiii<' e\c( pt wiiere the service ii

!i|)eeiai line, an<l not even then wiieiv llie <hni:;er is ohvioiis to a [kt;

of ordinarv jirmh'iiee and inteiiii:vnce.'' In oth<'r woi'ds. tin- mas

d'Hvs not mnke hiniseil' an in-iii-er of ihe servant's safety iiecaiise

latter is rei[iie-ted tu incur a (hini;cr. |)rovid<'d that daiificr is <

iiuinifcstly ineideiit to the eni|iliiynienl.''

439. Contributory negligence usually negatived by evidence i.

servant acted under direct order.— i'or Iea^ I'.xidaine

yilt. (//(/(. it is phiin tiiat. iiei;iij;encc cannot he predicated (d' a s<

aiit.'s ohedieiice to an order, wiiere he had no kuowleilye, a<'tual or e

strnetive, of llie dan;;irous conditions to whicli sucii oheclience \v<>

C-xjuise liiiii.' I'lider such circumstances the fact that a direct or

was i;iven ohviously hcconies wholly immaterial, lint then' is i:

a lari;o ela.ss of i-ases in which that fact is treat* d as a ditT<'rentiat

B l)r('wci\, .nrwl Uinr iliioptcil to plucc a

Ktrin'.;cr in a iiiliiiii i(«ini. (iiini wliifli

lie is (liivcM "lit liv tlic fiimi's i)f am-
nioiiiii. will) wlicn unlrrid liy tin' sii|icr

iiilciiiliiit (if 111!' lircwi'iy to tiy iijinin.

siiyins tlnit Ilic work must In' doiH'.

inalii's :nii>tluT iitli'in|it, in wliii-li lii' is

.sciioiisly iiijincil, iWsiiMii'S all tlir risk.

a)i<l i-aiinot rccuvcr. HriHi iimiltir V.

II, rum r li /,'. Ilrriiin/i Cn. llSSS) 22

\V. N. ('. It:!. I- Atl. .'i!!'.!. .\m iniiileyoo

of ordinary in1rlli;.'i'niT. ulio knows that

trcnrlirs aVi- lialili' to cmvi' in. and that

tho one ill uliiiii he is woikiiif; lias ju.st

|Mitially i-avfd in at a disUmci' of a i -\

fi'fi. a-siinics tlir risk of ri'l iniinu' to

l.is work llii'i;'i" ii|ioii an ordi'r of the

sii|icriiiti'iidi'iit. sliniriillir v. I\iiiliiiitl:.i.

M. iC Co. {lS!lli SS Wis. .17(1. tin \. \V.

a.".7.

\\ liiMo a srctio.i linml jrot on a hand

oar. wliicli ho had for tlirn' months

known to !« dcfi rtivc, in olir.liriico to

an order of his foreman to •:« home to

ilinner. an iiistrnelion re^jardiri^' the lia-

liiillv of an eiii|doyi'r who orders a serv-

,>nl into a iio-ili(iii of extra hazard is

inaindieahle and misleading'. Itiiiliiig-

/..» ,( C. It. Ci: V. Lirh, (1S!12) 17 Colo.

liso. _"• I'ae. I7.'i.

.•<liii(il V. Veil- Mhtnni Mfil. Co.

(Istnii 1.-. Ind. App. 1S(. i:i \. K. imi.
1 In 11'././; V. Iliiiiiiiiiil |1S!>.M IKS

Mich. .:s. t;.-. X. W. n(i7. it was tuM that

all employer is not lialdi- fm- an injury

to a servant caused bv the fall of cn

sila^re 10 feet deep, resiillin^ from
lalli'r's iindeiniiiiiii;: the same, altlio

till former diiiMted the work to lie i

liy iinderminini.', instead of hy tal

from the top.
' .\s. where the appeaiaiiee of a i

whieli a servant was ordered to us(

support liinis<lf while washin;: dow
mast did not indicate its wi'akness.

he had no kiiowledi;f of the leiifltl

time it had lieeii in use. The Elhi
I 1H!I!I) <Mi Ked. 440.

.\ street railway eoiidiietor who, ii

einere-ciiey and hy order of the <

pany's foreman, pies to work to re

the liiake of a ear standing' on the ti

over the pit in the station, aiul is

jiired hy another ear whieli ran in i

(he 'rack, heeailse a switch was ii<

p'litly left open, is not eharp>alile '

fault or lle;.'leet in accepting' the

plovincnt. where he had never worke
Ihe pit previously, nor lieeii ad\ iscv

the risks and daiij.'ers of 'he sitiial

Shicl.r v. (hhviis II. Co. ilS'.lSl .'lO

Ann. iss. i:\ So. .142. On the e\(
that it was for the jury to say wlie

the servant, a miller, realized the ex

of Ihe danp'r. it was held that n

vei'ce was not intVralile. as a inaitt

l.(W. where lie olieyed an order to j;o

help to extricate another miner i

whom earth had tallen. and was inj

liv a -ccond carthslide. / '.(»/. v. iiii

11,, I: ,(• C. Mill. Co. [ ISHJt) 1!) Ttul

jlj I'ae. 41tl.
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I.N 11 i!ii> i;i;u;i\ ID i.n oiiKM.M: num i;-^. Vi:i.

C'Iciiiciil. iiii-i ill whii-li llir niiirl,- aiiplv 11 iliTiiiiii' wlmii. in si liir

as it ir. sii-i'i']itiMi' 111' t'oriiial ciiuiii'iininii. iii;iv \»- -laii.l a- loilow.-:

Alllii)Ut;li iIk' (iri'iiiii>l:iin'is. wlini al.-i rai'ti '1 IVmm ilir fart ol llir .i;i\

iiio'of tlu' onii-r. iiiav lie sni'li as lo jiistil'v a I'.Mirl in IniMin- i.li.U ili''

.servant apinveialeii liie ilan.iii'r to wiiirli lii- injnvv w.i- .h'.r. aiel v,a-

iiejiiiiK'nt in ^lllijll•l.ill,!r iiiiiiM'lf to tiiai ilan-i r. -;irli a e..iirliiMi.n i.-.

in a laroe niinilK'r of iiwlances. ii,,t warraiitaMe. il' liir ii-iiiM'.ny pn-

tji siiow lliat the iiiiiiu'iiiale oci-a-ii'ii of iiis lirin- -nl.j.i 'i 'I l" iliai 'laii-

{icr was liiscuniiiiiaiiec wiili liie unler.- 'I'lir i'ITitI ..f t!ii iln,! riii.' 1-

tiiat. wliere iIh' servant, in olinlieii.'e to an onlrr. ii.-iImi nis a ilniv

wiiieli. tlioiioji ilaii.ii-eroiis. is not s,, ijaii-eioiis a- \>< iliiv;iira imnii -

(Hate injiirv. or wliere it is reasonalily proliaMe l.lial tlie wm.'U ina.v l.e

safelv iloiK' liv u-iii;;- more than .ir.iiii:rv eauiioii or .-kill. Im' niav re-

eover, if injiireil.-' It will lie seen that ihi- rule, win n aiialv- •.',

= "(liii-tii.ns ari-r wlietlicr Ilie aetion uliere t'le iniur, um- rei- I Uv a dr

of a -.'I'lvaiit ishisM.liiiilaivail.ordi.nl' iVrln,' -.Ml.li. ll.e i-..iiii -'li: l..1 H

in i.l»'ilii'Mi-i' to the .omiminds i.l the l.e e..r-idrred I hat 11," -•. e '
i.i im-l i..n

nnisier or one in aiithi.iil.v over him. wa^ .lan;;ri.m~. .m-i .
d..Ml.ii.-- m n.>

When an ai'l is perfoimi'd hv a M'rvanl trains had jM-ed nir it -:ii.l\. ami

in ohedienee to a e.immami from mie liem-e a n..i n i.f iviiiin."! nrn... nrr ii.i-hl

havin.'aillhi.rilv tofjiveit.aml the per Aell e,,nrlml.' thai, thnn^i, il u.,- im.ie

formanee of tlm art is attemlant with llian ordiiianly ,lan-.i"|i--. vet iiiaiiy

1 de.'iee of ilaie'er. vet in sueli ea-e it i- more trams mi^jht in like maiimr he

not reiMiisite that sii'eh servant shall hal pi-ed our il -ately. 1 nder Ml. h a

anee the de'.ree of ilan^'er. and ili ei.l.' ,tati' of fael s the e..iMlii.'ior mi'.'ht piop-

with ah-olilte eertaintv whether he niil>l .'rly r.-l iip..n ih.' jud-menl ol hi- si,

do tl'.e aet. or leli .in from it: ami hi- p.i i..r- uho re.|i:, M.-.l liim to e..ntinm'

kno»led"e of atti'i.l.oit .hin.;i'r will m.l its ii-e. 1 .pin- llml I'V lAU.i e.ire ami

defeil ills ri'dil of i.'eov.iv. if. in i.hey -Kill h.' mi-hl auit ae.i.leiil- iinlil the

in.' the .'..mmaml. I -t.'.l »itl> Hi^'t de -wilel. u '-. i.o.n-iriiete.l ..r po.p.r y re

.'lee of priideiiee thai an ordinarily paire.l. On ih.' ol li.'r haii.l. il the d.fi el

ormlent man woiil.l have done under was so i-real that ia.vi..n-ly. u ilh t le

Ihe eirenm-tanees." f;,,Va.,„ .lie/.r.v.,,, ii- of the iiti'.i..-t -kill an.l .are. the

rirssril linrl: Co. V. S'ilil:i,iri<il: (|SU4i .laiif;er was inimiiieiil. -o mii.li so that

US 111 .'.s;!. :'>ii N. K. ."iTJ. If the ma- none hut a i.,k!i— man would imiir il.

t.-r knowin" of tli.' esi-tenee of al.nor ll nph v »..iil.l ii"l I"' lial.l.'."

mai daii.'ers, eommamls an.l iii-es the In a -.' »h.i.' an .i:'jin..r »a- in-

-ervant to do -i.m.t liiiiL; «lii''h in\..Ui-. jured hy Ih.' .h'railnie;)! ..I hi- l.....nio-

e'i|..'-iire to him. 1 an aeei.leiit hap- live, il.i- t.. ll..' la.t lh.,1 h,' w.- i

l„.!w in <'oii-e.|Ueiiee of the s.'i'vaiifs oh.' plyin.L'. nn.l.r pii.l.-l. with an m.l.r L.

.lienrc his pr.-vioiis kiio«l.'.l}.'o of Ih..-.' run it to a e.ilain -lation at a ^neater

d-in.'.'i's will not. of il-i'lf. prev.'iit hi- late of -[ 1 th.iii I hi' ..i-l..ni:iry r.ite

reeo'verinn daniaL'.'s. .l/„/,m //„»- Co. of 12 mil.- an h..i.r, tl n, -I i.m

V l.,i/.r.so„ (lss.-,i 111 111. .\pp. IIT. whether he «as yiulty ..f .'..i.l nl.ulory

That il servant mav often he deeiiii'.l to iii'-li-en.'.' in so nmniii).', nh.'ii he knew.

h.ive il.seil or.linarv'eare for his per-on.il in a -eii.r.il v,ay. of the il.I.elive e..i;-

sifetv when aetiiit; Mii.ler the evpies- ililion of the tiaek. was liel.l to he t.ir

iiuitiition oradviei'of the ina-ter. when, the jury. Tlie court -:ii'l: "It wimll

hilt for that eiieiini-lanee, his <'..ii,lii.l l.e a very iinju-l riih' w liii'h woiil.l alh.w

Woiil.l he deeiii.'.! eh'ar evi.lem',' of ne-li- a ma-l.r I., -hi.'l.l him-elf from r.-pon

eenee was reeentlv lai.l di'«n in /("//./• sil.iliiy for I !..' ei.ii-i'.iMeM.e ..| his own

Itall.i'sl rn V. Il'„sh.,,r (I'.HUi !U HI. ne^'li-enee l.y alh-jiie.' iho-,' aels. m.t

(,S
i.H-vi-.,My ; i', :.,.!;. i.!v ,!. .,....,-,..1-^. to

'

-'In I'attTsn,, v. I'iHsUrn d C. /?, I'.ave I n n.L'l'-in' .
whi.'h hi- -.'rvaiit

I'o (1874) 70 I'a. :W.". !« Am. Kep. 412, perlonne.l I.;, hi- e^pl.— order.' Uui<

|. C
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amiiuiiis toTintliim; in->vo tlian a stuti-iiiont tliat, in ilcli I'liiiiiiiiir wliat

oniinarv earc di l.lii- part ot a ijivcn iiidiviiliial, all tin- ciiciimstanc

of Iiis |M)siti(i'\ sliould Ik' rc,i;ai-i!<il, iiieliiiiiiiir, in cases like the \nx

cut, tlic sor\ lint's "rdci's, tlic dcniancls i>f liia dntv, iIk- apjiarciit ri;

to Ih- nici. ami tlic 'lurpos*' ol' iii.- action, no less tiiaii liis pliv-ica! :-ii

Icy V. \o,n-n, C. R. Co. (ISSO) S2 X.
Y. 370. Ainiininj; (1S7H) 17 Hiiii, 115,

unci fdll'iw iii^' the I'lim-ylvaiiiii c:im> sii-

liiii. uliiih liiis :iNo 1 :i :i|>|ii()H'i| in

Ciiiciuju it- y. W. li. Co. V. Itaiinilil

I 1S77 ) ;i7 Mivli. -Jiiri. :niil lti'-lii,iu,i.l A
U. It. C». V. /,'.(./</ (IsilJi HS Va. tilS.

14 S. K. 3(il (loUdwiiij; llie rcniisyl-

vaniii (M>c. wlici'c a luakiinan wlm was
rn;.My('(l in iiMi'diipliii;; a par witlioiit a

stick, in I'DiiliavciilidM of nili s, but by
oilier of tlio coniUirtor, was thrown o\X

tlio llal car when- lie was standing and
run over )

.

'•Wlictlicr it l>c I ho fault of an oni-

ployri' lc> olny an onh'r of liis supi rior

(lipciids upon whi'thcr it would lie rash

and (laii;,'i'rons to do so; ami wlicrf*

thrri' was no apparmf dini^ir -o to ({•>

it would not be fault on bi) part.'

Ctiitrol It. Co. V. Ih ISnni (188;!) 71

Ga. 4011.

Wliethpr or not a sort ion lianil was
guilty of oontriliutory n<L'li;r"'n<<' in at-

tom|>tiiijr, in pursnancv of tlio dinolion
of tho track foronian. a vice priiioipal,

to board an ploctric car moving at tho

rate of tliroc or four miles an hour, pre

eluding i( oovery for bis death, oaii-ed

by falling from the ear and lioiiig run
over by it. is for the .jury. Cluil hintniiin

riccd'i'- It. Co. V. lJiiir'>ion (l^*''^i 101

Tenn. 10(1, 47 S. W. 480.

No'.'ligenoo is not a nece.-wary iiifoience

from ovidenoo sliowing that plairililV's

iiUestato, while in the employ oi ib

fondant as a carpenter, was lulping to

take down an iron Jiipo used in tlie eiee

tion of a steel grain elevator; that ho
was onlei-ed by tho general foreman of

construction to lake a pair of tongs and
go up on tbo ^calI'old. IS feet above tlio

lloor, and stand on a board 1 foot wide,

and assist in bobling tbo iippir sect ions

of tbe pipe from turning, wldlo tho lower
s lion was being un^crewod by tho com
bniod strength of throe men. of whom
the foreman was one: and that, while
engaged in doing this, he fell ofT and was
killed. William (Irnri r Tniil: W'nil.s v

O-OonncU (1901) 191 111. 230, 00 N. K.

831.

The ne;.'li!ronoo of ;i mcinber of a »i c

tion erow in jumping from a tiaingoieg
>.{'. i noli- p. r hour, to a station plat-

form, in bio.il dayligj.t, in obe.lionoo

the eniuniat'd ol the eoNdnetni. who w
111- direct >apciior, and after fellow I

biii'cis bid jiiiM|ii'd and landed >afely.

nipi -o 111. \ ions as t • be a necc-ary leg

colli !m -ion. but is a ipie-iinrt for t

jiiiv. .\<,ilht)u I'. It. Co. V. /.'<;./'(/

(ISIIO) It;;) V. H. !)3, 41 I,, ed. '8-J,

Slip. ft. I'l'p. 97.'), Alliiining llS!i:!i

C. <. A. 471. 1-2 U. S. App. 271. 50 Ki

200. Xegligeiice is not inlciable. as

matter of l.iw, where the evidence shin

I hat a br.ikcmaii who was injured I

-.triking against a -kid, when onmplyii

with an order to di^iiioiint at iii'_'lit fin

a train mining al tho rjte of from
to miles a" hour, ii-ed bis laiiter

and got oil caii fully. C, iiliol It. Co.
Ih- Hnni (ISS:!) 7rOa. 400.

ICvideiico of an order from a eondiiel

io a brakenian to cut oft -nine oars fro

a slowly moving train introduces an el

nient which prevents a court from sa

ing. as a matter of law, that he w
iiegli'/cnt in attempting to di-oonne
I ho ears by going in between them. V
dor such cireum-tances ho may wi

have understood that. e\cn if the onl
was not a speciOc ilirection to go in I

I wooii the ears, ho was authori/ed to c

I hem ajiart by going in beiwecn them
-iicli a Millie a- appeared to him, in t'

I \crci-e of ordinary care, to be neci

-irv. Ilii, until V. Coiiiii rliriit I'irrr

Co' ( ISOl 1 154 .Mass. .-)-2!l. 2S N. K. OH

.\ biiikeinan ciniiint l.c hold neglige
ican-e. on a dark. culd. and stoni

ight. when he had to act promptly,
r.iiiiplicd wilh an order "f hii eunduet
lo take u]i and um' a coupling link whi<

.\as lying on the ground near the trao

:i|t!ioMgh it turns out that the link w
not suitable for the piirpn-i- fur whi-

it was rei|nireil. l)<iiirr, 7. d- II. It. (

\. Vim/iwn (IKOl) 10 Colo. 55. 20 I'li

.1.19.

.•\ servant may recover on evidon
uhioh show.s that ho obeyed the ordf

i.f his superintendent to hold tho out

end of a plank, which rested at its inn

end on tlie edge of a wagon bod; tli

hi* ilnlv was to lower it slowly to t

'Mimnd after a heavy barrel which w
ill be unloaded had been Milled on

the inner end, ami in this maimor



j 4:j!ij in. II l!ll.^ itKL i;i\ KU IN (MiKMNii (n;iii;i;.^. i-2:hu

rouiKliii-H. IImvIiil: WfidMd sill lli<'-o CMii-ioriMii..:!-. nn'.-- tli(> <m-c

tlii'ii (liM-'n.o il.;ii. ill.' ri-k \v:i- ^ii.'li ii> wniild iimI !•(• i.ik. n \<y ;i in:in

of (•(iimiKni iiiii'liiicc. su >iiiiiit.'(l, iIm' cinii'i iMiniot jn-il\ <l.'cl:iiv i!i;ii

llic taking; ui iliai. ri-k 1>\ iln- xi'vaiil, in i>l'fiii«'iii-c r.p unl<'i^, wa- iku

form n ski.hv.iv f'lr ll.c ImiivI: lli.it lli.' llio -.yUr of t«o .n,tl„..I- of .loi,,;- l.i-

oiiir.l, l.iiii" loiciMv run ;i;;iiii-i \h>- "''l;. h' I a|.|.li. mI'I^ »Io-ii- ii -.n.nii

plunk, tliiii-t it oil i.i' iIm.« i:: .n l.,'.l ami ilro\,' a um'jum liy v\\<u iU-i~ iiloii-

Irll npon il : and llial !!'. -n , inil'- ai in a i-nliriilii »ay. i.ii.l u.i- laii'jl.l l.\ a

wan l.rokrii Kv lli.' ^ll..•U llm- .-.u-cd. -Iiall ul.i.li h.' u.i. -i..|.|.i,i- . v.
.

Ii.v

/;,(/;./ V \,„,,ir,i„ f,,, r„. I l.>:>: I
72 ili'J l..niri Ih.ll ll »a- 1. . !..« 1

Iin:l

.\Io. .App. .-.s:!. •'< I'i- |..^--i-i'-' Mii.l iii.'tli .( ulnl-

On tlu- LMoiiii'l (liat 'la- .Ini.jrr ua- -lati.,; in lia' m'vi.i: lr.,t,„l II. I

not in.-vital,:,. n-i in,i.:iiMMi. ihr .on v. /» II' ' i^v;, 71 (;,. iini iM.,,

trilmtorv n.-li^jm. f tli.^ -. ivani v-as m.m iioi i,.,.-,iiilv n.-liLi.-n-. in ;;rllMiL'

lirl.l to"lif for till' juiv lo (l..|oiiHin.'. olV a iiiomm-Ii.iim I.v I In- or.li-i- of I h.-

whon? llio ini.l.n.-.' ua^'tlial. in l.ilin- > Imtoi i : /./././« ^. U. >., ils:i!i, SS

.lovvn il furiiu-... tlio ivar (-lair, vu-ivlo ID. -Npi' H'!' <-,^.:u< a,|o,.i,..1 ,1 Mr:.a-

inp aliont a IMI, an. I i.-linL'on an .M on- ,!,..ll,..l of arr.n,;:ni:; plan!.- i.. K-

liriik foiin.lati..n u.ill. "a< .Ii-." .•I..1 ml l.v a iip-.iu. an. I I. a.
I

In- 1i,.m.1 mo

from the frolil plal.'. an.! in-liii-.l ! ok jni.-ii; //o- "".',"' ,""'.'
,''; ;-'',,

a"ain«t, am.tli.T fiuiia.i'. 1 in.lo- .Ii-- /.'. '•'.. K'.Ui ,
Mali. .i_.l. -, I

tiuit; tli.it all.T it liail -.> -I."m1 lor a 7-.'^ i .a.l.i,.! to tak.- .1. vMi a -"'tii .

,l.,v to plaintilV.s kno«l.'.l,L;.'. In- «a- .11- at ni,i;l,t . : 7/ ; v. rh,,.,,,,. /,
.

/

.

r.K"to.l 1.V liiH cinpl..v.r. nn.l.T nvI—.• .f /'. I'- <' 'H Sil Mo. Von 111

imincliatV or.l.Ts tin- u.'ik was L.-iin,' i oiiiiin.' 1h.-I I. i - l..-lp.-i- ..l..-\v,i ..i.l.i- ..|

.Ion.-, U, tak.' out tin- fi.ail wall t.ii.k-. ho-tl.-r to .. nph' tu.' i.iol.i- -.. •• a

ami, on plaiiitilf ^aviiij; tlio lu-l uay trn.l.'.l a- l.. . ni.. .laii;^. i. n-ly
<
L-

was to take tlir plat.- .L.wn lii-t. -l.' l.pHn-r. Ii ' l-inj a»ai._ ..f t,i-

fcmlant sai.l that plaint iir sl...nM .1.. n- la.t i : llnlh.,, v. \,., il„ , „ I I,. ' ..

In- tol.l liim: that anotli.r |«i-on al-o Usui) 47 Minn. .HO. •"." N. \> -•I

sU'"'o-l.-.l to .l.'f.ii-lant tlial lln- plat.- ( -,. I ion man not n.-.v-anly m-lo^ •nl in

\v.rs'"(l.in".Toi|s. an.l slioiil.l I..- fa-t.ii.-.l : ali.iiipl ii;'j. at tlic nainnan.l ol In- t.-n-

that Ih." <l.-f-i.lant. iicv.Tlli.-l.-ss. ,li,l man. I.. i.im..v.- a li.in.l . u .ait .t ik-

n<itliin:.. i.n.1 tin- plat.- f.-ll U-.aii-.- of »av .,t a -l.uvly ap,.i ,, olon- ."iLMni:

tho r<-ar fonii.lali.ai ^ivini; «av, plain ' •' v. fnn., .|sm!i, mi .iI. \pp,

lilfs vn.-!; i,..i all.'.-tiii!.' it. /.'..-' V. na
;
:-.o.l.-v . - .i«'iat..l -nviilir -iv.

i'l<t,k lUtlll) mS I'a. ;il-2, 47 .\tl. !MII. witluut a In l|.. v. I,i.. vmov lli.n it w.i-

To the saniP oir.-ot. s.-.- .S7i/</)7 v. oi.lin niiy op. lai. .i l^v t v> ;

\'-

l-nn,.', (ISS.T) 49 1.. T. \. S. l:!S. :il /.,//, .t II. /,'. '„. v. 11,,,,/ ilssi, -lO

\V,,.4- l!ip. "Ofi, l«-r Williams. .1.: V.i. (iS7. 21 I., i:. A 71,. 1'.' s 1. M '

llli,i-)is Shil Co. V. Si lniiiinii<iir>il.i |s,.ivant i^nt.i, I an nnn-uillv n.iu.'W

(IS'.lii) 1(12 111. 447. 44 \. K.'87(l: .V...'- .lil.h un.I.T p.i, inpt.iy .a.l.i- t.i .li-

f(,ll: rf 11 /." '•" V. Amp',1 (lS!ir.) m it .l.rp.-r. an.l ii .av.-.l in upon iiiim;

Va lOS •'.-> S. \:. 22(i l-.Tvant kn.'vv Mrfn.hU ,< \. Sulhi
i

iI!hiIi '.U 111. .\pp.

Ih'.it appliances f.ir .-oiiplin;.' won- .l.f.r 271 (w.irkman .lii.vi,.,l hy liis .•mi.l.,>.i;

tivp. hut ln'Iiovwl that tin- r.aipliu;; to go iin.l.T an .o., ha I'.MU'j h.ink ol

oiiloriHl roul.l h.- saf.-lv mail.- hy han.l! ; railh to a~-i-t in pl.i.oi^' st..ii

/.f.ld'.si iVc. E. .f i^t. /,. foio .-/. n. f. 11. not ..hii'j.'.l 1.1 hilann- thr .h-^jn-i-

[7: (1802) IX! In.I. 2il

I lact th.it hrakoman wa
12 N. v.. HHl of .laiijri-l t : 111. r::/.iV/,

,

/'/, .;

Ik.-.l along thp l„. (limn 94 111. App. Ii"»

top >f a train nioviii,.' a t a hii-'h ratp of kninv that the rop.- .ai a -p.'..l was ii

sixiil not ni-fPssar^1

a. t i.>n, w
ilv a har to his an untwisti-'l. loo-.- iin.l lav.'liMl r.in.li-

hrrc he was .Tctinj; un.I.T I ion) I.I -ions r.-fi- .1 to in thi-

ll. is) ; Iniliiiiia Car >'• l'ii,l:ir an.l thf in'\1 s.ilii,n-

llSH.->) 100 Inil. 181 (w..rknnin not In an a.ti.n l.v tr.i.kman f.if in

ily no: ,'pnt in ohaii^'injr fi.mi jiiri.'

part ol Ins w.>i iith.T I raw a s|

ll while attoinpl iiif.' t..

iko in n dan^.i-cnis maiiinr

//((ir/,-i;i« V

2!l. ')•">

./.,;.'( N.S7,H . ISSli) 111., In,!, with .n sli':i-i-. an in-trtn-Iion 1)i,>t. th:

\in. r.cp. 1(19. 4 X. v.. 172 iriih- .jniy h.li.-v.'.l that ihf.-n.lanrs fonniaii

t at his pi-ril cli.«isu iuslruoteJ iiliintiir lo draw opiko-s lu u
that si^rvunl mil:

If
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li;;*?!!'!'.-* 'Jlif |ii;ictii-;il n -lilt r.f -ucli ;| (loctfilic, wlicil st:ili'(l in toiT

of ill"' M-i'\;ililV klii>\\i(ili;i', i- t!:;l' llir -ciA iilil. llliiv lilililllilill llll Jl

lidii. unl<-- lie not only knows wluil i- il,<- i i^k in lie (•nc(iiini<'r('(l, li

jiIm. iliiii ii will ]ir(ili;ilily 1m' iiiiinil(<l willi injiwy wliii-li he cann

aviii'l I'V the cxcrci-c lit' care aii'l < auliuii.'

ill uilirr I'li-c- liic cxioiit III' the m Tvant's ri::lit nf ai'tiim !< iudicati

liv a n-triiM i\<' lurii! nf --taliiiHnt, anil lie i- -aiil t-u lie cnlillcd Ii> nli'

:i -|i(i-iti(' (.iiiiiiianil nf liis siipri'inr w illiniil. iiu-iirriiii; llirrcliy tlio i:

]piiiaiiiin (if iiintriliulni'v n<\i;liucii<"«'. iiiiN^-^ llu' <'xri-iH'iin 'if liiat, cni

niaml iiivnlM - a liazani to wliicii nn (iniinarily ])riiilcnt ]Kl•^^<ln won

lia\i' r:iilij(i-ixil liini-tif ;" or milr-^ a na-onalily i>rnilcnt iicr>nn in 1

siinaiii 11 ami vvilli liis knowlcili;c' of ilic daiiucr woiilij not. liave ot(i\v

llic (•oimnaiiil :" or iiiilos ihc ilaiiicr wa< >o "aiipai'cnt."'' or ''olt

oii>, vv .•lea or 'nianifc-t. laiMn;^:."'" or ininiincnt"

Mi-K- (Imii-i-ii.ii- in.iniiiT tlinn iiinliiliir (
!S^:!) 4 'I.Cimiv. r.2r, It FciI. M

ll;l'l l.i--ll ;i.rll-|i'lll<-il 111 illMVV llli'lll. yi'' Cli,;iilo .\lfli lyitti I'n ^^ril llilll: To.

if iilainlilV, fn-iii lii- i-\|-'ri.iiir. Uu'W tiohl.ui.'uik [\S'.\-1) 4r> 111. App. :U7.

ll,:,l l,v ..l.rviiii: tl ill T 111- uMi uiiil.-v- tiniK.I ill (ISIM) US !:i. :,-.?,. 3(i N.

i;iiin^' iiiiiic ilaii;:i-r. iiMil "iIhvi'iI "illnmt -ul i IiIhhit iiijiiicil liy fill of m
r.r..tr-t ( r olijccl inn. iiml \\a* tlicnOiy liiin.iiiMi; IiaiiKO : Sh inlniuni r v. .*>'/).''

iiijiircil. Ill- wi.iil.l lilt 111' Mitilliil to vi'- (lSii:;i 11! Mn. .V)l. 21 S. \V. .-)1.'>. H

niMT. is i.rii|Krlv irfii-nl. >iiir.' it cmiM "!' .I't.i •( I'. I'. Co. V. l.i'tris (IS!

lint ln' s.ii.l. a<' a iiiMll.i- of l:i\v. tliat Tix. Civ. .\|i|>.) 2(1 S. \V. 87.'! (sect

till' (laiiL'.r tliat tlic lir.ul of llif »|>iUn liaml not iii';;li^'i'nt hccaii'*!! In- oH

woiilil tfv I'tV aii'l >lrilii- iilaiiitilV. a- it niiliri to taUi- liaiul ear olf track wl

ili.l. tiv iitt.'iii|iliii.!,' to inill Itii' -pit.i- ill n train is cliw at liaiid). foiiip

siiili 'iiiaiiinr. "a.- iiiiiiiiin lit . Jllim.ix Srliiunli r v. Vliiriiiin d- .\ . It. Co. (iH<.

r. H. r... V. S,.uiU.hr (l!Hiii) no 111. las Mo. 322. 18 L. 11. A. 827, IS S.

App. niiii. i"i'^-

Till' mil' llial an inipl. ur \\1io fur- lii n cn^o ^vllorp .T servant wa^ onlr

ni~lH ~ a |irii]N'r maihiiir i- ii< t li.il.lr to to a~-i-t in tin' ailjiwliiieiit of a sli

a servant iiijuiiil wliilc ii-iii;; it for an <lo-c lo a moving' ciniilar saw wli

improper piirpi -e i -re S :II2. iinii) wai not fiiianleil. anil wlio, .after liav

iloes no! apply in tlie i i-e of an injury sii--e<teil tlial the work was not s

to an in "Npi rieiieeil employee wlio was unless tli(« saw was stoppeil. eoiiipl

u-iiiL' till' n.arliiiie ill olie.'lieiiee to llie witli a seoonil anil |X'reiiiptory (lireet

iliriilien of a -ii|i' lii r wlioin il \\.i> lii- to proeiH'il witli tlio work, anil was

iliilv to oliey. \,i'i,iini \. r,<iil:,l ,i- jiireil owiii;; to liis clotlics rateliini;

.yi.l.iniilniii- I/;'/. '.,. (IS'.iil) Km li:«.i, tlie -aw. the jiiry were held to li

441. ti!l N. \\ . 71''. Ill 111 propel ly in-lnieteil lliat the pli

''s,liri:i'lrr v. CA i. io;o iC .1. I!. To. till' woiilil not lie liarieit from reeov

(ISttl) la-i Mo. '122. IS 1.. I!. .\. S27. liy llie fait that the work was (lanj

IS S. W. lll'.U luhere a -^erliiiii man mis. unh-s the ilan^rer was so olivii

(rie.l to L.'it a haul e.ir olV the (raik ami the injury Iherehy was so iliev

when a tiain wa- appro, leliiirj i

.

Me, that a man of onlinary priiile

•This form .1' e\pie--ion i- funnil in woiiM have ivfa-ed to olK-y, if orde

Ihitlihiirlni, V. l\((//i(.v/( />'. Co. (IS'.M) hy his emiiloyer to do it. »«'"'»"

r,S .Mo. App. 27 f/.o.' if f.'((\')/iae I'.iiii'iiii' I'n. V. .S'r/n

\,,rh„ni v. (;././„/ .f V. 1 in„h. , ,( (is!i:ii i;i ohi.. si. 2!is. ,-,.-> X. K. !«•;

Vtil i;i (IS'.KIl Hill Inua. 4 11, li'.l N. ' lli.l,ln:y V. .l/;.vx.;»ll /'. It.

yy 7.|:. (1S!I| I 4:1 -Mo. App. .'lVI.

'.s7,;!/,.w.« V. ;/'i-»;'"' it N'. •'''•' '• • l."i!""i V. (.//r,- rnik Vm.
(ISSS, !iii Mil 2(17. ! S. W. .'.S!!. (1SI17> 71 .Mo. App. ",12: /,<(.v/ Cho

• \„ll \. I.niiisrni.. V. I. ,t ' ./.*. Cn. \hi,. .t Mill. Co. V. 1 »,..•( (ISIKi)

(isoli 1-Mi Ind. 2(;s. 2S N. !;. is:t. (Ill; Coin. ICT, 47 I'.ie. :iS2.

7;i,»i/.vi.il V. C/llll'J/O, .1/. a .S'. /', .'.'. Co. '.hi.ll'll Khrl.ir l.iphf .f /'.
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that a IHTS..11 of tliiit average prndrix-e iin.l iiilrili-cii.c \vli..>e hvp'*-

tlictii-al om.hu'.t is the test of the cxisiriKv ui- .A>^vu.;' "f nr-liiicn.-.'

wcHil.l liave (leeliiie.l. uikUt the driven ciiviimstaiic-. lc. liave i]*!!.-!

with tlie onler. In otlier w.-nls. if a (hinder is imt so al.solute ..r im^

iniiient tliat injurv must ahimst neeessarily n-nli ft i olx.ii.'iife tu

an onler. aii.l the sen-ant obevs tiie nnUn- an.l is inji'.nd. ihe iriaster

will net afl.Twanls be all..we.l to (letVii.l hiin.elf ..n tlie i;n.iin.l that

the servant .night not to have uIh^vciI the onler.'^

It .hics not" follow that. U-eause ilisolM-liniee to the oid.r wouhl

hav<- Iwvn jiislitiable, the servant was .miiltv of iK.irlipn.'c in obrvin;-

it.'^ Slill less will the eini)!oyer 1k' ii<'nnitt<Ml to cscaix' lial.iiil.y on

ihefrroiind that l.y (iis..l.e\iiii> the oriler tlie s<>fvaiit wouhl liavc ii\ oi,lc.|

injtu-y, where it is a reasonable infeicnce from the t. -tiiiioiiv that, it

was th<' servant's duty, uiuler the j-iven <'iiruni>tanc<s. to eii.oinitiT

the (lai!f:er in (luestion."' Xor <hK"s it follow that. U'catise it may

V Vurn/u/ (ISSS. 1 IT. In.!, r.fiti. .-.70. 1ft of it- .U-U'vVnv rMii,li(i<.n, iinl.-^ tli-'

X r .-to- l.<h.iii<.n V. \lr<-<ni CSIl.-.l 12 .liin-.-r was m. ^'lanii- lli:it m. pni.t.-nl

liiil \fl> .lOO 40 V K. TOO (hilMiicr iins,.ii wi.nlil liiiv.. iill.iiii.t.d it iiihl.T

..Ih.v.mI onlrr t.. ivmovo timlH-r lyi..}: tlio ovi-tiiif. ,-..„,liti.ms. >- prnp.'rl.v

iWr 11 ii<."lif:''iitlv ••n-'i'-l liii''y.-l : ^'ivn. Il,irn,,i v. l/i«-„,n /. /,. (.„.

So.folk d il. /.'. '•". V. Wnr.l (1S!U) (ISW;. SO Mm .\,.|. Hi-,.

•Ml V-i tiS: -'4 I. I! \ TIT. 10 S. K. "Illin<-i.'< Str,l ( .,. v. .S(/o/m'OM>irv/.i

S40 I'linv iai;,n-r iniii.;,! l.y tl,.. .nviiif. MS-Hll lOi UK 447. 44 X. K. HTil: .S7.

in of thV sil.-s of a iiarnm .xcavalion l.oins. J. M. d S. It. (o v. /.i.,m«»

Nvl.i.l, thp forrinan on!...-.! him to .li- (ISlWi tir, A.k. i:i^. 4.; S. U
. ..!.; M.'/.Z.v

to a -ri.at.T .l.-ftl' 11>i"> ^v^ls l.ni.l.iil 1 : v. J/.?,.r (IfiOOl SS I
. \|'|;

l';"-

ti,.l,l (1SS:1) V2 I..M. tiO. 47 .\lii. I!"p. V. S<.l.!.o,n.,h- (IS'lJl 4.. 111. App. .il.,

•no- lliiliiiy Missniin I'. II. r„. dSSTl Atlinn.a 111 {1S1)4) lis ill. .-„:(. :!ii .\.

!1J Mo. 440. 4 S. W. 0:!7: Shorlrl v. SI. K. 5,2.
, , , v» i i. ,•

!<,•.,,ill (iHOli 104 Mo. 114. H' .S. W. '.-^Iriihrn.-^y. llniiinlKil d St..l. I>. < n.

't.is.' fo juv wlH.n. a lal.oivr wa> ( ISSS, O.i M,,. 2o7. S U. ;jHO : r„.,_ v.

i^, „„.,1 l,y ,1». fall of an o-l, wliilo li- ^(-..•... ^(^ ly A; f
. ''; ":,^^^>^

wa. takii.V.lowntln.MipiH A.) : Sh-pli,,,.^, H.' '""a. .i(.S 1 , I. I._ A. JsO, ...5 .V \\ .

s. H„ii„ii:,l d SI. .1. It. r„. ( ISHS, m 2..0. .>.. S 440. not,. M. „„ni._to.- liu-ls.

M... 207
wlii'ic sci'tion man trii'il to gi

J

t two /,'. Cn. (|S7ni :tli Iowa. :t7-'. it wa- licM

stones o.tr tho tr; vhcn a train w a.-* tliat till- following' iii.-tni< i inn »a- jiriji

approacliing) ; Itnlhirdv. rhinifi It. I. nlv lofii-iMl: If \hr i'.irv llinl lliat

rf /'. It. (

(servant jnnipcd from
(1S!I2) .>! Mo. .\pp. 4.' In- olaintiir was iii-tnictcil l.y the spo-""

I ...
tioii foreman to as-i-t in removiii;

I'iKlh Chi if t. /.'

Ir.iini

( 1S02) liaiiil ear. at a linn

tlio

whleii a IMT

.-lOMo. App. 2.-)0 iplaintilT injun

the fall of a larjre wheel wlii<h he wa

helping to move ilown an incline. ay;ain

ihI bv ereisinjr onlinary eare and |)rmleni'<'

lid rea.sonaldy apprehenil danger to

ist liis life or limh. he is not re(|iiii :l t.

his iH'tter jud-nnentl llnllihurlon v. oliey sueh instruct ioM 111 if the jiiiy

ir,if,ri.s7i It. Co. (lSil41 .'»< Mo. App. Hither find that he dues f,.llow iicii

• i
ilaintiir iiijiir.-d while fidh.winp fori struct ion and is in inn

man s or.iers a

wlieols under a hMdiiiotivet
to way of pl.u'inK drive disolK'yin th< ^ana tl

1)V the i>\<Tci..e of orjinary care

d, and tliat liv

hi.

mill

ic iniiirv eon

n a case where an iujnry caused hy |ud;.nuent. have l.c<>n avoiilied, then tin

defective car was shown, an instrui

tion that the servant wa.s jusii tied

ilcfcndanl i» not li.ihle." The lullii

idt "riidcr the evidence, il was not

Koinjf

conduct
in to uncoui lie the car. under thi nr to rcfn Ih in-lniclion. We

:or's order, even thou;;li he kne' w- mid not sav that it might not prop

il

4t

i m
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be iicp;lifjpnco for a superior ^orvoTit to unlcr liis siilM.nliiiiiti

into a (laii^cpnis position into wliidi lie liiiusolf is to uccipinpiiiiv tlicii

tliov are therefore negligent in eoni|(l_ving witii tlie orilcr.''

The rule as to the qualitVing etTeet of an «.riler i.s tlcvnietl to lie esp

ciaily applieabio whore tlio servant is an immature boy, who (<bject(

to doing the work, but ultimately did it with reluctant'e.'"

440. Considerations upon which this doctrine is based.—The do
trine ^.t^ited in liie last seetion depends upon several ditfcn lit eon-i'

orations. Some of those, it will !« observed, are mure or l<

operative in ov<'ry ease, whether directly relieil on or not. (Jther.s ai

applicable only under special circumstances.

a. Mush)and S( riiiul not iii>'iii llic sumr foolinr).—A fimdameiiti

principle which has alii mly been discussed under othi'r as|i((l.s ( ^

408 ct sc<j.. «/)/(), and which is frecpiently adverted to in ca-<'s of tl

tyjM^ reviewed in this chapter, has been thus stated in a leading dci

sion already cited: '•The s<'rvant does not stjirid on the same fui.tii

with the master. His primary (hU\ is olxnlience, and if, when in tl

discharge of that duty, he is damaged through th<( neglei-t of the in^i

ter. it is but meet that he should be I'ocompensed."' This essential i'

ecpiality in the positions <d' the parties is deemed to wanant the d

duet ion that "a prudent man has a right, within reasonable limits, i

rely uj)nn the ability and skill of the airent in whose charge the ci'i

moll master has placed h'Mi, and is not bound, at his peril, to set li

own judgment above that of bis superior.''^ In other wnnls. wlien

crly tic jiivon in some possililp di-io. Imt jccidonls. .Mllio;!;;!! ttic tiiiin w;i- I

ilic l)iirc> f;i('l tliat a pfxsilion li> wliicti IiImI time, tlii-i woulil net ju^iity I

an <'in|>li>,vit' is orclorcMl for tlio disflhi !;.'(' Imi^s and mon. wlio con^iii nti' llif i

of liis duty is a da nacrous one will nut pairinff forro. in srltin^.' nil llnir liai

juslify his disoliodicnoo. since lie was car and awaitiiif; the train. It niij

cTiipliiycd for that duly, and its dis unt arrive for liniii-. or |)<i->i!.lv mi;;

eliari.1' may he necessary to savi> the itsi-lf he nwailiiif; the arriwil of I

lives of others; and a failure to do li;oid car with men. toids. and malcia
his d\ity. or disolicdiciice under sucli cir |o n-pair a hrcach or remove ohstni
cumstaneoi, nii;;ht he ncfilif-'cncc on hi* lions uhieh slaved its proL:re-s. Tl

part, rcnderinf; tlie employer lialile to icpairiiii; force, then. ^Iioiild niove o

others injur(><l thereby. To as-ume a ln.th prudently and ohcijicnlly. In I

(lositiofi of danjri'r is not necessarily (lischmiTc of its full duly."
ncy[lii,'enee. hut it is often a clear duty " h'rhhr v. .s. .'r c „/,• (ISHi;) 1.">1 I'

and an rniployco in sncli e.ise, even if .'lO"). i.") Atl. l.'iO.

injure!, wouhl have no ri;,dit of action. ' I'uilcrKon v. I'itlshiiiiili <f ('. /'. C
since he was employed for such position i IS74i "6 Pa. :1S!). IS .\ni. l'e)i. 412.

of danfier and paid for assuming it." ' luiVuinn Vni ''.,. v. I'mlrr ( ISS

"In l''rati(l.s,u v. Chicarm. It, I. d P. 100 Tnd. 181. -The iii'-ici and si.rva

A*. Co. (187.'!) 36 Iowa. :i72. it was on ilo not stand upon an i'|iial iMdiini;. evi

this ;:riaind that a section hand sho\ild when they havi' c.|ual knouhil;;e of t'

luivc refused to co with a han^ cir into dancer. The position of the servant
a railwaj- cutting, when a tr.iin might one of siihordination and ohcili.mc
arrive at any moment. T?ut the court the master, and he has ihi- ii;;lit to re

.-aid: ".\ judicial sanction to snch in upon the siijierior kriowhdLjc and ^kill

subordination would hrecl an infinity of the master. The ^i ivaiit is not cnliic
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-ffvaiil iliil liul a^^MTt lii^ jiulKiiitut in oj.i>.>.-»itiHii to tlio HiipiMHcJ IxM

icr jiKljiiiii'iit or btrui.;:ci will <>( his ina^tcr, tlir law iisuall.v allows a

jiirv to il( t.riiiinc wliciKt f In- was n.-li-r.nt, or ai-t<'tl in n-iiaiuT up.pii

\\h'. juiimiiMii ..!' his uia-icr, or oiil ..t' a a)nstraitifJ aoiuirsiTiiw in

ihe nilc ui (ilir.licncc wliidi liis rcla'i.'ii as s<'rvaiit inip(i--J.''

irv<' to ni't ii|i<)ii Ills iiv, II ".ii'pii-iiir^ of

,l;niL'.r." Sh'^rlil V. Kl. -/ns, 1,1, (ISiH)

nil M,,. Ill, |(i S. \V. .Vj:. -Uluic an

ilrcds of p.i~-c n::.i-i. uiTf Jiiilv trustinK

llK'ir liM'^ iip'ii tlif ri>:iil, anil on tlie

ihi\ of till' ori.liiit hi' w.\^ oriU'iod to.

Un-
.ii.phu.icoiuiiiiUHlH l,i- , nil. joy...., «l,oni aii.l .11. 1, pivc.,!,. :i ,,;i-,..ii«.'r tnmi Ijn

li.. ii-siiiM.s t<i dinot. to n-f a il.t.. livr .1. r -"'li cironiii- .tx. was It..- plain

iiMi.l.nMiit in a piuiicuhir way. I..niti;! till' l.oiin.l lo.-rt ii,. his iii.lL'ni.-iit a;:;'--'

ll„' |.,(l,r i.o.li^oiTii.n a-.to tlw liiifor 1I...I of all oIIums. an.l a.-t.Tinin.-

niaiiiicr ..1' it-i n-c. tlic I'ligiL-yri- ni:iy i>-\\

ii|.oM the -.ll|..ri..r knowl. .Iv an.l .sjMii- saf.' for tlic |.:i--.,|..'i' ol Ins

.'|.ci' of till- cnii.l.iy.T, unlc -^ III.' ilc'f. It is ' '
' " •-

-.1 plannir aii.l i-\lii-nii' as to niaU.' Ihr

.l;ii/jrr of 11 11^' till' utensil ap|.;0.iil to

.in\..ii<v"' ./ii.i' ' I'.Uvtric l.h.ll't iC /'. ('«.

y.'.MKii'hiJ (18SH) 115 Itlcl. .'I'ti. 1« N.

1;. ;io.

In a <":isr wli.ro tlic srivant wa« in

jiir.il liy fallin;.' from a scalVold wliilo

lie Wi..» (•n;:Mvi'l in takin..' dou i. a shall

in^ in an in-iilliiiintly lijii ' room, if

was li.M pn'j.iT to in-lni. 1 th.- jiiiy

i.lL'miiit a;.'ainj«t

for

l.nii .>lf thai till- H.a.l wan ahs.ilulrlj- Uii-

cniiini'. mill

I.Midon his p'.^ition as i'iij.'invfr. or tak.'

iipor hiiu-i If ihc risk oaii.sid hy dcfi'nd-

atit's iiiL;!i;..'iiicv? We think, iinihr all

the piriMiinstaii.is. and upon all thf t'vi-

diMicr -.'ivrn on l.otli sides, that it was n

(|iiisllon for thr jury to .IrtiTmino.

wliithiT tin- phiiiiiilV acted with rcason-

aldi' iiriiilcnre an.l iliscri'lioii in vciitnr

inv' to ran hi-- I'liuinr ovit the road."

.\m i-iiipli.yee iniuied liy tho fallin;; of

a MM Hold, dill' to his ehan^rin^'. iin.lii- the
the

that if Ihi- work or.lni-.l lo he done ua. or.leis of the foreman repres,.ntiii

not ohNJi.iislv dani.'iioiH. or of siieh a comnioii niii-ler. the manner in win... ..

nituiv thai the servant eoiild s.e that it was siispemled, is not char^iisilde with

,„,ll,| not he performed ulth safety, or the knowhd-e thai it was un-.fe. where

there was .•videiiee that scatl'olils were

ometinies susp. n.le.l in that way by

I"

nlioiit uhieh tlieli' eoiilil he a dillerenro

of opinion ill the miml^ of r.M-onaid.- s.,i...nii..s ^..-j - ••v -•

an.l nniil.nt persons, then Ihes.rvanl thos,. ei....aued in similar work, altlioii;;!.

WIS not at the peiil of hein- ili- lull -ed, he ol.j.'oled to fa-ieiiin- it in that way.

iK.iMiil lo -el lip hi. ill.h.-meiit a-ainst as renilerins: il "liaMe to pome dowii.

if- A' a \V K ('<• (Is'U) , Utah. .52:!. '•". (ISIiSi 1... III. 1.2. i)! N- ^- bSI,

•'T I'le 7'8 nev.vsi,,^, ilsi.Tt 73 111. App. 2:!l. A
'''('rll.''\' A'oi/oa (I'-sui .l^ Hun. 0. milway servant is not, as matter of law',

I \ V Siipp 77 1 (s.'vvant sit to w.irk !."""> "' n.-li:;. nee. where the method

iin.'irnrith 111 iine\pl..de.l l.hi-l. whieh pursued l.y him in loa.lin- wheels on a

^,,.„, ,,irt Tlii. deeision was r.-vers..,! .-ar was a.lopt.d hy him in relianc-

1 Mi N. \. 1. ill N'. !- i'l'-'i. "l"'" I'k' .iii.l;-'ni.iit an.l ex|M-rienpe of

(7ii III.' "round fiat tli- de lii> foi-enia'n. and there is iiolhilig to

em'iilovmei.t was a liar show that Mii'li relianee was not jnsti-

liahlo. A-„;,i V. ^//.iV/i (ISSO) SO X. Y.

\nil!i' rn C. P. (^n. 'i7ri. A ma,-on is not nei.'lif.'ent. as mat-

I isso) 82 .V Y :i70. ihe e.mrt ..r-ued Irr of law. in f..|h.vv inir the insi ructions

thus- -ne must take inl.> oiinl th.. of lii> foreman with le-anl to the proper

plain'tifT's po-ition. His Im-ine-- was mat r of settin;.' a c,-rtain kitid ot

lliit of •.iiin.'iiii.r. iii.lunle.sheoheyed terra cotfa with whieh he is not fa-

.i.hr an.i rni his e;. -ii^e he would h.ive miliar. (;ihsoH v. Siilhrnn I18!t.j) l(i4

in (ISill

'lUt m.'re!

fill-.' of l.il.lllioll

1.1 rri-oVrlV .

In lln:h!.

..r.leis aii.i ra 11 ir. s ti' - ii'e lie *M eii.i im¥»: .ii.i»... . .,...•..
, ,

•„,„.., ohli'ed to alundon the ilef.ndanfs Ma.ss. 5^1, 42 %'. K. I Id. A laborer in

-erviee- of oi'e thus situated the law a ipiavrv, who has stood asi.le while a

-lii.uld'not be too 'Sii'tim.'. We must •l.oaf loaded with roek is bein- hoisted

', -nine that the oltleiTS of defendant, to a ledpe din.lly above where he is

i.| niii.si woiUiii". is not n. ee~,.nily neuli^rent in
I ho liM.l eliav'-e of the roa

it ~ enTt/jit ioTl, d it retiirniii',' to th.' p! lee ot vvoiik in

id the jilaintilV had the li'-Thl to p'lii itli n siiTtiai from hi- fni.inan

'111. -what ii| m tli.'ir ji id- Ten!, w iii''.! li.

tl'.lii of the road, and ban ibiH \'w .It" h:

e- to li. an in!iinition

.Willi" I. .-1 ll.«'

' Il

it

: ^ I

m
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'1 lie ilMc|lLilil_\ of llir |Mi-iliiiii- i.frll|iic'il liV II iiTVJIlt :ini| ii_\ ll

llia.'«tfr I'V rln|i|"M'r V, lin ci iiil |''il.- Ililll i,» ll-llilllv l'lll|>llii'i/iil ii> il <i

flllii>l:llii'i' iliilicMli> I' i,|' ilic iniM-lii-idii lliiil lii- kliuw l(il;;i' u.is Icl

ii\cl\ iiiiiricir. lini miili r .-mihc -iiiii - nt' l;Mi-ilii> ciPii-iiiiTui i.

Ilii^lil III' iriMK'i'ial, ('\rM ill' il'.'li Im'IIi |i:n!l'"- liiiN'r llic -Mini klliiwliil:

"'I' ilic iliinui'i'.'

//. >'i /(((/(/ 'III /III ll III II III nil III iiii.^lii's jii I (i riinniii iij Ins il

lii's.— (

(

'(iiiipaiT S^ .".."it, ;i."i."i, Hull.) A >ii-(iii'l j.iinripli' wliii

is c-iicriallv iiii|i'irtai;i in raM'> win ir ilic ii'\aiil \va^ iiijiiri

as a n>iilt ul' his ciiiniiliaiicr uilli a iliicri unlrr. ainl wliii

naliii'iiliv sn;:;:r-|s it ill as a maiirial cIiiihiiI iimlrr -iirli rinui

-taiicc-, is tliai a sci'vaii! i^ iint ihit-- irilv m ::li;:i iit wlici'c 1

acts iijiiiii till' |if(-iiiiipiiiii that liis t iii|)|(iv( r ami iii- i'iii]il>>\(i

audits liavr liuiir. aic ilniiiu. aiul will dn. tlitir ilut\.'' 'I'lu' siTvaiit

iiiiir!.'iii 'if till' lnl;;i' iitnl is lui lniiv'i'r 411111 c.iii'iiilii. nr a joimr. or n 11

iliiMi'TiMis to II |iri'-i>ii Im'Iiiu. nllliiiiiL'li. > li.inir nt' iiiiv kiiu). :iiic| kimu-. nollii

1- a iiiiill'i- iif fiiil. Ilic il:iii;;i'r i- not ilxiiit tin' foii-l i ii.'tioii of -ciilloliliii'j.

M't o\(i-. mill till' lalx HI- is iiltiiiiitrlv tin' foni^ wlilili il woiil.l lir ic.|iiiii'cl

iiijiiii'il \i\ llii' lalliii'/ of 111!' Iioil iMiiis<- ri-i-l. i^. |.iit into tlif IloI.I of a ;.'iinl»'

.|iiiiil ii|ii)ii its ^tiiMii;; iij.'aiii»l llio \\\ lii" I'lnplcAcr, aihl •.iili'ir.j to ii'iiio

jiil;.'!-. f'«./- V. Sill mil (liiiiiilr Co. till' i'lii|i^ iimt iiililii-li from liriiralli

. wiot 'to \i,\ \iit. j->i ^I'litfiia III* i* I'lititli'il to iw-nou* til
I
|s!MM Mil Mo. A|i'|i. 4J»
t oiiipaii' iiNo lll'iiiiis Shi I (

. Illl' 1 Ililll llllll llllll'l — ll II'MII I ll'f ll'll I II

sritlolil. lie is I'lltitlril to ll^-llllli- til

r. Iii- I'liii'loviT lia- I'M'ir. "ll I'air in -I'rii1 olitpal't' alio liriliils ,>nil f n. v. in- r!ii|Mo_\i'r na- fxi'ir. "ii cair in -iti

Si-hiiiiiiiiioir.il:i (ISlliii lii-2 III. (."I'.l. 44 tli.il tlir' -ralloMlii;.' i- ... ^ilHii'ii'

.\. l;. sTCi; ,1/c/w. V. Voi(//.7/o/(,' I
Is'.nn -l;i'ii'4lli. f 'okii.//.; V, I'li'lmi I I.Sli

KiT Ma>-. (ill. IS I,. U. A. :A1. U \. K. II ILiil'. .•ilUl.

1(171: /,11/Moi V. Ciiihi- ('ml: \liii. Cu. A ^i-cl ion liai'd ciii.'a^.—il. iiml- r tlici

il'SHT) 71 M'). Ap|>. ."il-J: \iiifi,ll: d li'i'tii i a fini'iii.iii ol • !,, , ,i;r. in :

ir. //. ''fj. V. 11 111'/ I Ism I
'.HI \a. lis", triiiiliii;j to niiio\c a liaml c.ir fi inn I

-'4 II. I!. .\. TIT. Ill S. !•;. SHI: Ciiluiiiiin IraiU in oi'lir to a\oiil an appioailiii

Miillniiil I'. I'll. V, n'I'.iiiii I Is'.ll I l(i train. Ill- till- liiiiit to pir-iiiiii' tliiit t

I olo. -Jlil. -JT I'lir. Tdl il.iliiiii'r. no; ap foiriiKin. «lio i.- in a siliialion to .1

on ri Hill'.' till li-k. Willi on ovi'iloiilfil Miti' I i- wlioir at lint ion lo Ilir appio.ic

I'lii-triii'tioii li.iiii': 7i'.'/"/- v. A'o/i.//,- iiiy: ti.iiii ami llir iH'oit- of hi- iin'ii

it 11. U. I'll. I l.s!i.-|i 111 W . \'a. (IT.'i. J.' frl llir li.inil rar oil t lir liarU. will ^i

V K, S:; iliov of -ixt-.ii vi'Mi- killi'il -ni'li ilini-lion- a- will protir; liiin. .^

\\ liili' riiliiii: on a li.i'iil i-ir li i-li a ciil /.<.»(>. /. I/, it N. li. I'li. v. Iliil.nii

ill a ('iii\i'. v.liicli lii- fori'inaii hoi en- tlHUSi (l."i Aik. I:!S, 4.") S. \\ . .")(i.

ti'iril willioiit M'liilini; II man ahi-ail with Si'i' iil-<i r.unliii v. ('iilliini (|S!li

a llajr.—noi iu';;li'ji'iit in oh.'X iiiLf onlir Ir.-"i Ma-. |:iii. 4.1 .\. K. HIT i-i-ryani .

to L'l't on till' till; l,'';i'i.t v. Ih.iliith iliriil ti str,iil\ a -<loiic wliirli is lii'ii

llssii 87 Iiiil. 41l» (Irai'Unian not iii'U'- lioi-tiil li\ a .hniik has a ri^lil to u-

lif.'1'iit in olii'viiiL' an onlrr of a mail on llir pii--iiiiiplion that il i- propir

ina-ti'r 111 a—-i-t in lii'inliii;,' riiiU w iihoiit fa-ti iinl i : \li Millmi Mmhlr Co.

h.'.ilin^' ihi'ini. /.''"'/. ils'.iili S'.l Tinn. lis, 14 S. \

'It oaniiiit he saiil tint thi' ma-tcr ITU ' Imv set lo work iiiiiln a <lan}.'i-roi

anil srrviiit aio mi an r'pi'l O'liiii".', pii jn liii;.' I'sk ml it Inl lo a— uiik' tin

<'\.'|| ttlicir tliiv havi' I'ipial know li"!;;r il liii- hii'ii ti-liil i ;
I'nnl: v. SI. I'm

of Itio .laiiL'ir. I'll vo -av is airain-t 1/. i(- 1/. /.'. ''o. (ISS.-,i 111 Mom. 4."). ;

I'ominoii Nj'iiii'iii'i'. ail. I in' ili-ri'!,'iiil of \. \V. ^11 i Ih or of ilrpot which Inul li i

the fart that tin' M'rvanl oci-npirs a po- injnri'il liy lii<' ami wa- iinilcr ri'pa

.jij^.j -li!M!!-i!iii:!l)' to 111" !il l-l'*r. Liavi' w.tvi; MiUnlii n V. I'liltl-ltl \i

siiiihi„>i'\. ll.i.iiiiiiiit .{• SI. ./. /,'. Co. ~iiiii.li ir III. iisi'in ;-j:i \. V. -jsn. :

. II...'..' . I..- \l . llk~ 11 1.: 11' ~.WO V 1/ ".~ 'I I I'lllKli.r ill •) •tl'lill I'tl.l 'ill(ISSSi !iii M,,. jilT. !l S. \V. .")S!l. .\. i;. ;o:! (lalionr in a ;:iain I'li-vatu

•WluTf au tmiiloyi'i'. who is not a who is .miiI for by the siipn inli'iuli-i
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III ;i I";:!im1 jM.inf nl" vi" w till- pi'!iii'i|pli' ii'pw mill r nv iiw t* ni'iri-

jiri'iMilv tiialiil ii- iiiH' wiiiili is t|i>liiiri li-.im, jhhI in li'|iiticl nl ><\

iIk" "IK' iiiiiii-i-il in tli<- |iiTii-i|li|._' >iilM|i\ i-ii.ii, (*iin'i> it, i.s (>-inluill\ a

purl iiiihir iii-'Miiii' nl llif ii|ii ral inii ol ii i;i ihmmI |iriiii'i|.i,' wliich i,

;i|i|>liiMlil('. irn'-|Mi'ti\c ot' wlntlicr tin- oMi'Miicin iiMim-iiMU ii'*' iin-

|HiMil ii|Hiii a scrNaiit ><( mi[Mri"r, tipu'l, or iiilVriur, i^railc (Sn' .^ii

;;,") I- .".."pii. lo'.i, ..iiIkI, coiili.) lint it i* sipiniiiino.-i ciiinK'iiiicil ill .1

I'nriii ulii'li j-lidv.i ilial il may al-'i I cIciIucmI I'iniii tln' cmiic' ptin'i

lliat ill'' |i.i-iliiiii- III a MTvaiit. aiii! lii.-- .xUiiiTiur.-^ an- iiiinpia!. 'lliu-,

il I* laiil iluuii ihal liic >< i\ aiit. li;w a ri;:lit, to a--miii' tliat il'i- inasii-i',

or till' iiiM-ii'r'-i ii|iri -cniai i\ I', villi lia'ir sii|i<Tior kiinw h ih^.- of il,

coiiiliiiiiiis, will iiiii cxiM'-i' liiiii to iimui'<'.-^arv pi-ril-i.'' !• i'"iii ll

priiiripli', I'nii-iili II i| iiMili r llii- :i-pi rl. arc iliiliwi il the two siili-i.l

iarv niii-s, iliat nlnilii in" io an ni'ilii- i» nut I'lintrilnitnry Ufiilii'i'iK'o in

any i'a><' in wliirli the -iT\anl. Ii.i- a ri:;!il to a--Miiii<' fliat llic ina-iri

will wain liiin a» I" aii\ ilaiiu'i' wliii-h tlir ;ii\ ii-c may involve;'* aii'l

ilint. altlion;:li a .-(i\aiii is ii-milly ilccmcil to lie unilt.y of" ii'".'!i.irt'r.'-i

.

as iiialfcr of law. if lie nnnii<^ irily put liim-df in a datii^t rows po

sition, his i-nlpaliiliiv . ninlci- sm-li ciriMim-tamt-". will lie for tlio jury,

wliorc lie was ciiiitiiMl to a--tini(' tliat lio was onlcri'il In take that posi-

tion, Ix'can^i* his (liily n'ljniroil it."*

B Tii.'!it to jiri'^ii'iu.

dMiilii'Tit ii|iuii linn. I III' >-inMiii s ;u- v. .v/. j-i;ii(, i/. ii- i/. /r. < u. ^ln'^.)) ..

t'liliun iiiii-l !» luinciiiillv .lir.cliil to .\Iiiin. A'), 21 N'. \V. :tll.

Ilir |iiTl'i-iiiKiiirr iif till' MiiiU ill till' iiiMii- * l.nfniiin v. .Vi ir Yotf: if if(. 1

iiir ill wliii'li lu" i-s null It cl in |iii inriii it, Wal- , i'o. ( IslnM .'i.'. !Iiiti. |.-,2, S N. N

mill lie iiiiiy l>i' in ii !<'-' fiiMii:il>li' pnii- Siipp. 717 ( iiii\|iri inii'i.! si'r\:int in

linn tn -u'l- Miiil jiiil^'r if tin' sun niimliii;; jilTcil I'.v r\pln-ii>ii uf ilyiKiMiitr » liirti If

iliii^'i'i-." Ihtl'ii V. '(« (ISS(i) 112 wns w:iniiiiiLr .it a liii'i: Siitlnirii v

Mii«-. "H!. 7 X. R. 8'T. Chlfl .f .1/. I.iiiih.r i( Mfit. Cn. i\^-M;.Mil "•*. .» I n, I ;^ . V4, ^ t i t tit f I ff I ii: M . I. t f'l •" I iv .u
I

'I I i ^.'"

• llli.:,„s Slid Vi . V. Srhviniiiiiiii-xl.i lllO Iim.i. I»l. Ii!' N. W. 7l.'l; ri.-r.i.ir-

(l.Stiili lr.> III. l.-i!l. II \. KI 87il. Sii' C. C. it SI. I.. U. ro. v. Itnun, ( ls!i;;

iiIm) /'o,..,«i v. r<iii iin.r (is!i7) ii;s (i ('. r. .\. ii_>. is r. s. .\pi.. m. m iv

.\lns!J. 111). 4ii X. v.. 4IIS (tiipril. iHi'il in- SOI (scrv.Tnt. nnliT'il In cut in l"n ni

^ti'iil III' ili'i lick fnr lini-t iiij; Walter pil""*. ol' tlio •iilp|inrtinu' p.' n nf ii -1" I. ii:'l

fi'll iiitn iliiili ttliii-li Mi-\;iiit \\.\- ll';:- i;,'i'.ni:int tli;it tin' -hi-l >m'1iIi1 fill if !'
'-'in?: SI r\ nut's ri;.'li' tn rely on i^iip' liii- pnsts wi|-c out, sliimlil li.ivi' Ihi ii

li'tuliiit'- I'NiM riitii'i' •iiipliiiMziil) : //'(/// Hiirnnli.

1,1., I,,n V. ir,;^).;.s/i A". Co. ( 18'.U I .'is Mo. '" l.i',1,1 v. ri;,;,,r>. U. ,( St. P. U. (••:

App. 27. ns'.'li ti:! Iii\\:i. s:'.. ill \. W . nsii. |,..1.|

_\ ...rv-nt '••!'"= "--t -!i:.i! !i:i:;i tlif !!:;; tli:!! :t r:li!!n:::! i'!lip!i'Mi- i^ '.•.:'. :'-

siiniR foctin? n- lii- iii:i-lir. :i- iv~|hiI i n in;itlri- nf law, ;;iiilty i.l i"Mi!iiliii i.- ;.

till' inntti'i- nf r:oi' ill iii-pirt ill'/ anil in- ii-i^H.-iiii'i in iilii'inpi ;!•.• In iiiinna

veali;;atiiig the risks to wliieh lio may be cnal I'lir in oliiiliint'i' to tlic oi. i r-. nl Im
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f <^<»l INMUI(i:S IlKrK.U i;i) IV oitiMMj niinriis. I2i:

c. Onlrr iiiiixiili n tf In hr an nn/ihi I llfsill''! !!'' Hull llirri' I.I no nh

tiunii'i' iliiii I' )." -It luiTi f'r<'i|niiitlv 1»< ii (N-claii d lliai a ^ix-i-ilii- <ir«l« r

to (1(1 u cciM;!!!! net inri'i'-s wiili it ail iiiipliM a-''<in-iiii(v iluii tin- n>-\

fiiav Ik. ,|.

(!(•!• tJM

V till i<a'"tialil(' 'iit(i\ It i s iiianilcHt, iiowcviT, tlitil

H- i>riiii iplc-. ( iilaiiK .1 ill 'I. iiptcr* X, nil Ir. iiri ipl••iiinioM !•

wild woiiM prima lacic Li« held liaMc for iiijiiric:* caii^'l li.v n (iffcc-

live ap|iliaiic<' win n. witli-mf iiiakiiig aii.v in-pcrtinii, lie urp'd liii«

null (nrwiini witli -unU whidi .-^IimwcI that in lii- i.piiiicTi then' wai

iKi (laiip'r, ' aiiiiiii 1m held liiilijc it -iidi an in-p. .-i i.ni, iiia-l.- with pti-

-..iiall'' care, > .-dd ii"l liiivc ili-clo-, d llic tad lliat tln-n- wa.s a drlivt

ill the fliaili.'-

As t.p tl :i'ict (if .'(fi cxpn--' a^-'arMiicc "f .it'i'ly. sc*- t rxt chnptor.

(/. A'. rss/V)/ '.,r /(!•'-, /;/((/<«(/(' -we.— ( CliipalV iSS .T..' :i''.1, rt»l/i'.)

— AiiKiliiT circuiu-iaiKM' wliidi is I'niiHrtiilv ciiiiilia^i/cd in tlif tact

that wli'ii a •• rvaiil iji siiddi i v .alltd iii«iii t" • N'iiiIp n i
ir-co (.f work

in u partiiiiiar ma uicr, iiiidir tlii' fvc <<i \\U (if.:'ln\ri-. or his ciiiclov-

(•r's rci'rcM'iiiali-c, a can I'lil oltstTvalicii 't' lla uliti-'iis i- uvm r.iUv

litf iiiiiiracticalpii'. it' ila> dirf''ii<'ii i to U- caiiii i oiitv.iili t^vt

.ii|MMi..r, ,«Ii1mmi_'1i li.' ini-l'l I. 'Nc ri.ldi-n .f f. H It. (• (!««.! Mn ) 10 W-si

,iif..|\ to tlic pl.i.c 1.. «lii.l> 1- «j*ili 41H. I.Mi.i.r \p[«.r| > Mo }%,. -4. Am.

icHcil l« fe'o on tin- f<M>llMMi,l .1 111.' «» Hep. '<•> An iii. v|kt-i" |i>ri'i'.'„.r.

jjjn,, iiri|icii.itly iiC<|iiaiiil •< 'Aitii Kni-li-li.

"'Till' .mint lm-> n viiilil '<> "•^t rtlio, iifti-r ii mii'liim' lii k-:. il in mii iiii-

(11.(111 llir a--iiianc.' 1li.it llnic i-< ih. dui cVlMs-tcd Itiaiiiici .
.i|.|i.iil. lii- ...1 ii-.' Hi

^'.T wliiih i- itii|ili<-il l'> -lull .111 iiiiliT." the ciiiiitM.v.c ulii)...' .Inly it i- t. in~liu.l

lllinfiiH SI, I I'll V Srliiiniiiiii,!' il.i liiiii. uimI rccclv.'H ail aiw^.r uliii'li lie

(IHlMli IdJ 111, I.Vi, II N. y.. STd. ''.•<• tiiiiiiincH til iiiii.iiMi' 1.1 an in-' ni.ii..n In

also A.-i/.r., V. hum nnili ilSTii) i,J -.. ..n a- l.,:..i.'. i- n..l nc;.'li-. nl in fol-

.\Io 'J'l-. I.iliiii'l 4 .11,1 1 I'KMII »' |.>«iii!r lliat .|ii-.'.li..M. Iljlijiiin y. H n'lii-

\pi«."|li" lit. till \ N. >npp iai /M" «<"/.•' I.'ii'i'-i <'n. (1»'.>.">) mi Nt.i'i ill,

V. r,mii.ll llS!i;, id Ml-*.-. I'l. 4(1 N. U V. K. -'(l.V

V. Siipp. tlS4. Alliinicl in .iN'iTl 21 A 'nrxiiiil « In -li im'* .t "a.'on .iliin^' ii

Misp. 2!>ri. 47 .v. ^. Siipi., ^"•'t- pilliiiilir «a> l.v itu- i\prc»!< ilirii't iiiii

riic (pi.-(i.in uli.ll.ir.' a- ;i mall, i of ..' lii-i irui^ti r\^ ! ir.MMital ivc. ami it in-

fact, a tliiinnian kni«. '» li:i>l an iippur j.n.il l.y tlir pi.... liiitf Ih.Ii.h of a ro-

liinily of kraiwin^'. tin- nictli.i.l-. cm viS m;; slial! vvlii.li. h hen it m loo l.ito.

plovcil liy tlic .•..inpaiiy in iiiiininir it-, lie lin.l-t liiiii-.ll' iiiialilc to cl.ar. wliilc

train l.y "t.'l.;..'ia|.!iii' mil. i> l.i ('..in.- im -.aid in tli.- w.il'..". '< not .Icliarrpil

niatcriill whcic llic niip. rinl. n.lciit ^'au'

a

from rccovvry liy llic rule tliat ii :»civant

pcriiiiploiA oi.l.r iWal liis tr.iin -liinil.l i'i(i-f, at bis peril. cImmi-^c the nafcr oi

proicc.l ri'L:ai.llc-.t of tin' ni.in-m.Tit-. of {»<• iiltcrnaliv.' iihiIi'kU of iloiii'_' lii><

another train Irav.Oin^' in the opposite woik. Siicli a .lirc.tion is nn inipli.'.l

.lircitiim. Sliiihiin V. .\'.' )oi/. ''. if -l.iteii cnt that the .vay iii.lioat(.<l ii r.a-

//. U. It. Cii. (I'^H.!) 01 X. Y. ;!:!_•. An > il.ly *:ili\ an. I an iii-lriicli.m «ith-

or.lcr liy tlie 'jiinral sniiciinl hiil to .li.iwini' 'hi' cotiM.lciatinii of Ihc .lirec-

iii;.'iM.'.i-'. "ii.il to inn f.i-ler thin c.ir.l lion from the jniy in erroncoin, when

liine niilil the ira.k .an he yoi int.. Int !)..• .|ii.-iioii of tli.. s.rvanf- .s.rci-.. ,.(

ter con.lilion."

lion that the lo.i.l h.h not nc<

in cir.'cl a .l.'.iara .Inc t-.ire in siil.iiiitl.d to them. Ilniil

I ls-<(n in.l In. I. 'ill, 55./„;.,

h. •.Ion. 1.1 tlic enyinei r colli. 1 con .Vm. I!.|i. KID. 1 \. I'.. K
iml //

thill the siip.'i.iilen.h'nt «oiil.l r.iiH.ly \'ii. US, U S. V..

the defect. tHimi v. Kansan ti(v, SI. J.

linn.' t.) nin ov. r it. ('\i'I(1-.iiil' i.m

il.l r

hnl.i ^isos; 31 VV
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j(roiiii.iini<l<' wliicli is cxiMctod fnaii -iihurdiiiiilrs.''' Tlio (juiilifv

)1' iliis uii<'iiiii-iiiiici' is olivioiislv imt diiiiiiiislictl \ty tlio 1

IIIIIMII'I 1)1

' ll'ihii V. Cos,- (IHSC) \il MiisB.

aili. 7 N. K. S77; Sliiiiiii V. /"Ml/ l\ II.

f... (IS'.l.-ii !tt I'laj. .'iHO. tij S. W. 7!t!»

(fnr the fill!-, of tliM ens*' iiiiil ( iiiicnts

tliiTciui. «••• « -JHI. null's 4. .">. iiiilr);

U,.>,.., V. l;!rl.n,n,„l .( /». /.'. «'". I 1 SlIJ

)

111 \. r. 4S2, 18 U U. A. 81.">. Ill S. K.

Il'is (liiaU.'iiKiii orili'ii'il ti) coiiiilf iMfH on

It iLirk iiiu'lit not Ipniiinl tn t'xainiiie

<Miii|ililiul : hilliiuildiiii V. Ilnnhii i lStt4)

ti'lVx. ( iv. App. 474. -2(1 S. \V. !>14 (sciv-

iinl no! liiiunil to cN.iiniiic a -kill wlilrli

hv is ilinMliil liy liis foreman to use in

loueriiiu mrk-i into a pit I

.

A iMipnilii iMiiploynl liy n railroad

com|>aiiy. «lio obeys a liasty onliM- to

piek up' his tools. riec|iliii;r. ete.. anil put

tlieni on a pu-li car anil to fjel on. does

not assume tlie risks arising; from the

faot that the car, which then starts

down .1 heavy j.'rade. is not, provided with

proper appliaii'es to control its velocity.

Miltrr V. ( /iii-;i /'. I{. Co. (ISSi) 4 Mc-

Crary. Il.'i. 1-' Ked. (100. It is for the

jury' to delerniiiie whether a hoy of

sevi'Tileen. wlio was working in a fouil-

<liy. was ne;rli^'ent, where he was ordered

to stop an en;.'ine and to hurry, this not

l)cinf» a pait of his rejrular duties, and

in cMcnlinf; the order his tron-ers werr>

rau;.'hl liy an umovered set screw and
collar nil" a rcMilvinj; shaft over which

he stepped. Ihiiihniiv. 1 //<>l ( ISS I I 74

Mo. l:t. 41 Am. l!ep. 2!IH, A s.'iAant

who oheys a hurried order of hi>»

foreman io take hold of a car and |>ush

it i- not. as a matter of law. truilty of

contriliiiliiry iie^'li^eiice in failing; to

look aheaiT and oli-erve an ohstruction

near the track. The want of time for

delilieialiiin. and the position he would

naturally a—iinic in iloin;; the work, are

a snlliiii'iit reason for not holdiiif: him
strictly to the duly ot usini; his senses

to dis'iiivir dan^'er. Slittl.iiinii v. <'lii-

r,„lu a \ . \l . /;. i'n. ( IMll » HO Wis. 4iS,

,-|li N. U . tol.

Where a lirakeiiian. when mount iic; n

tii>i\ii;;: car. put his foot under it in a

place where he cxpceled to have the sup-

port of a jaw strap, and was injured

owin',' to the fact that it was missing', it

was held that, in view of the fact that

he was acli'iL' iindir orders, and of the

ha-le ii''cess:iiy uiidir the circiimstanc'S.

it was fur the jury to say whether he

was ncL;li'_'i nt in niiiiltiii}.' to look and
.••e whelhei there «as a jaw simp, lie-

fore he uiidcitouk to Use it. Cinilm V.

Itrntli,,, A U. U. Co. ( IX' 1 ) l.'iS ^

L".I7. 10 1>. U. A. ' ll!!. '2(1 N. K. Hti4.

Ihoii^'h a hiakemaii would have

jiisliliisl in rclu-iii}; to oliey an ordi

nioiint a niovin;; car. 1 aiise he hail

servi'd that it was tra\elin;: at the

of alioiit 10 miles an hour, or liicaiisi

lantern liad jrone out, or iM-caii-e he

discovered that the firound near

track sloped in such a manner tlia

could not readily sei/c the ladder

place his foot in the stirrup, yet a

may properly find him to have I n

from ncf,'li;;ence. where he was actiii

an eniei„'ency which pive him no

for relledion. I'o.r v. f'/iicni/o, SI,

S. C. It. Co. (1S!I-.'1 HIi Iowa. ;t(iH. I

|{. A. iSH. .-i:t \. W. L'.'.O. A hraki

on a frei};lit train is not ;ruilly of ii

i;cncc in attempting to make a ciiU|

hetweeii two cars of uiici|ual heifjlit

a misshapen link which he had lice

reeled hy the eondiictor to take fron

ground and use. when, owiiiff to darl

and storm, lie did not dis<over the d

in the link in time to avoid an acci

/)< III! r, T. it- (1. K. Co. V. SiiDii.vm (

1

III Colo. ,').), -ili I'ac. :i:i!t. Where oi

a )rann of men en;;a;;eil in raisii

track hy puttinfj stone under it ot

sudden approach of a train is order

take olT some stone remaininf; on

track, and iiiiniediately attempts t

s). without op|iorl unity to ohservc

calculate the distaiuc to the train i

speisl. he is not necessarily jiuilty o(

trihiitoiv n. ;;li;.'ence such as will d

t|is recoxerv. Strfiliril.t V. Ilininil

SI. ./. A', Co. (ISHH) !Mi .Mo. 207.

W". .-)S'.I.

In I'lilliiii V. Wisinn \. C. II.

{ ISS71 !Hi N. C. 4.".."). 1 S. K. Sli.'t. :

tioii master ordereil plaint ilT to

oir a rapidly muviii;,' train ( rate of

not shown hy evideiiie ! . The coin

eliiicd to apply the ^.'eiicral rule

such an act is iie;,'li;;ent. sayin;;:

seems that this eummanil was -.'ivcl

promptly olM-yeO without hesitalio

was rash, m^di^ient. iinreasonahlc,

unwarranted, hut the daiifier to li

coiinlered ill olieyiiij; it was not so

ifcst .iiiil -o •.Meat as. iiiidir tile eii

stances, to render a prompt ohediei

it contriliutoiy iiei:li;.'eme on the p;

the ippeMant! An ordinary lalmr

railroads— one of ordinary experie

niii;ht make a leap wilhniil iii|iir;

niij;lil not nnie.isonalily believe th
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> (iiiiilifvinti

hy tlio fiict

1) iri3 Miis^.

. K. Hli4. Al

cl hiivc liciii

•y III! onliT til

I-.C lie IiikI nil

i;; lit till- nitr

or liriMiiM' lii^

«M':iii>r 111' liail

iiiil ni'ar tin'

iiiiiiiT tliat III'

I' liiililcr mill

il|i. vrt a jinv

liavc lii'i'Ti lii'i'

was acliii}.' in

him nil liiiir

irili/n, St. /'. ii

wa. ;liiS. 17 I-.

A lirakriiiaii

[iiilly of iii'^'li

iki' a <'iiil|ilin;.'

a I lii'i;.'lit Willi

1' liail lict'ii ili

takr from tin'

i\g to ilarknc-'^

liver till' ili'fi'i-1

id an ari'iilriit

i;ii;i.ion (ISIIl )

Wlicrr oiu' (It

in raiiiii;; a

luliT it on till'

n is orilrri'il to

lining on tin'

tt<'in|its to (III

lo oli^iTVi' anil

lio train or it>

,• >;iiilty of ('(111-

as will ili'Irii

I'. Ihi II ni ha I t(-

Mil. m:. !t S.

Y. r. II. r.i.

. v.. Sti.'t. a S.T-

iititT to jniiip

( rati' of >|)l'i'll

Till' iiiiirt ill'-

'ral riilr that,

. savin;;: "ll

was ^.'ivi'n ami
lii'sitation. It

i-asonalili'. anil

ii;.'i'r to 111' rn-

as not so man
lir till' ciri'iiiii-

|it olirdii'lU'r 111

on t he part of

ary lalmrrr nil

y i'\|>i'rirnii' -

nut injury : hi'

bi'lii've that he

I 440] iNii i;ii> i:ki i;i\i:i> in <ii;i.>i.\ .
Mi;i)i:us. l-Jin

oomM. laUir,'.' 1,11.;" r I'll,'. :.i..l i-|".-i..lly a. t ui:!, ,,.., n, 4 n, -- anJ .I.-imIiL. it

Ml Mhi'ii c.iMiiiaii.l."! 1.1 'lo - I'V a rail- uiail.t I- "a -1 u.M-,..-..Mal,l.' ! iManM

roail illi|ili'yri' ill h'li;' iA|.. 11. I'.'r uli.i .•! I'lKi '

hail till- li-'ht 1.1 .'aiiaan.i liiio in lli" \\lnil. 'i

a

i-onr-r I.I lii~ .lut>. \\!:il.' In .i'na|. na.ri-liir.

Imm a ra|ii.lly iin.vii!;,' train nf in^ i- tinn. i li^

vrrv lia/iii|nii^. ami. nnliraiilv. In ih' "|" n -m'
..„ 'is la-li'. it i- mil .'.iii! rlail.iiy ll.ii.l.nl n;..i n;, .

uj' in-

m'"lii;.nri' uhi'lr tlii' l.lainlilV .i l.lm.r .I..i.|.lr,,L: ll:- li ml"- ^'a- i'"'.
';

'""I ""

i,|,l,.'ih rninniin.l.l ,Mi:., i .1 . a.' ! - : 1 h- m ni- imnl I hat .i

.,,. ill III,,. hl.-i:> ..: a . l.lili- .ill' I'.T «a- nil

, I ;!.! . I II,'. aU'l -,1111 i.iy

l„- . \ I' i.-l '.villi,- lli.i.- I-

r ,,—••n ,1 1,11 ami il,'lili,i.i

1 :, 1 1,1 ',. ' I- ii-iiall\ l',,iiml

I .. j,i ll'. ii t.. Ill' --.inly

mil

nil I 111' r.iiliiiail — is -ii

liv his i'iii|ilny..r nr i'> aL-i-iil I

, , , , i . .; ,

li„. rnnr-.' of his i'nipl.,Mii.-il. .nal ill,' tins ..la-, lla.-ri h.-kii. -. I.;. |,ii,,i

Miami isat nil I„.y,-,1 iii.,ii a -, a- , ai i,ai ih.il U
^,.

~ " ' "'
',' ',. ,, ^. ,,.

nf ilntv ami vvilliniit wail ii-j In l lii.U nl In '" •".. '• ''"'; '' ' "\v .—
ami ,ni.,i,h'r IIm' ha/anl. --h, !i a ,i ,• is i-.-,.'.,

^
I-'."., I.' - '• '. > i';- ^.- ^^ ';;••

,.M.,;„i,.i.al. Thi. a.,„t nf 11 n,,,l..va !i :i • -'nl: ••' ::''''•'.'";,;! V

-mhli-nlv roMiiiiamI- tin- I.iImiht in iln an a i-.,;-' '-'li-a ,.t <la- s'.i.,|,-,i
.

i- I ni. ii

i.\t,a l,:i/ai,|,,.i- ail ill tin' , - ni l^i- i- ' ': " '' •'"1 '"" ^
-•"'' "" """"

,|„lv. nn,' that niav. linn,'!, la'l pmh il.u'-.- a ^.lMnl. v. ^ '^ ,-,.n,;,i aia ...l n

aliU. hi' sali'lv ,him' hy nl-ivin;: .Im- I"'.
;n a,i I,, 'a

. .
,-l,'i « i h 1 1,.'

ra,;.; thai ii.ii-l 111' ll I •' 'I 'I'l'.v 1.1 al m..,- .1, 1 >
; 'ai'i' -' "'..'lu'i ,1

ilnm-at all. Ih,- 1 ilmn r >-lli.'i ' im Ha "-I I'lah.; -i V,'
!'" I- ^""

,„.,,„| piniiii'llv. ii.'iM-il nlll,^ l.y a f.iith- Hnii p. i La ...i,:'.' ii
; ; ,..-;" iH. ni ir^

f„l .an-i' nf iliiU. ami a, a ,
,,n-,-.,iiiii,-i' fii-i, - '.., ! nn, .a it a', t

^ '-I"',-'":"'

Millii- >.ii,":- lilv iniMiy. In Dial l.'-n,..' 1,1. .-a ,,!,a ,:„ nt
.

Mi.' i

.
,<

n.^

..a-.' till' inimv.I party .!,. '. in h.al ,an.;,,l i-y ,.',.Mn. a n a:li.,;M
;;';;-'l; •'

..ontniiplal I'.iiinilail,- 1,. I.i- ..s', ,i m ,.,t"'n M .- n.a lainaiil. in, .-

jiilv. !|h.. ia.;,an,liii,ai.,.an,',.. u,i,' .1. n, M !;„ - a van- - ianM.,yni..nt a ml

im'h a- thai li,' iiii:;hl. u 1» n Mfhh'iily i- imt an a - 1 1
1 '^ a,- m Ji-

,,,„..,, „„, ,„„ ,„„,.:i-„„.l.|y lii'lhM. linil ,M,a,. „„ 1 1„. I,
,

1
1

, 'I .!„ '^" ;•' '-''"

th... nian.lua.a ,„ ..p, r -na'. ami 1 1. it ,,.. nna.i I,.!.- i 1, . m „. la
• >

1
• >

h l.'hl tnnl.av. All la.m.'h D • v. a . 1:1. H K 1
I'.' r

,

'v lal , .11, pi •

l,a/ar,!.a,s. ilw;ism,li-,.ntnilly.la:";,i- lii.a i'M-I^ l,a , ^ ,
a.i na nai ,ii., .. 1

ti.ii' a -, la.inl i ) i v ii"^ I, a. ml a r.rlani

'"unlh.. ri.aimlih.'l Ih.'.iivanl ha.l a l.n'i;. i".Una.. i,; l!,- - lu,-. |,':rl,,mi-

,j„ht In a-s,nm Hail ih- ilii.'Miv: • m in:, .la',..", a;'
. -

^. ;' •'
.

I-
'^^

,,i:,^ .,. km., ll M.-nt nl ll,.' .Ian-..,. ri-K : an.l P ;- l!.is .-n-i 1. r il n-;, ulinl.

„,.i ui.iihl ,i,.t onh-r him m ,hi an a,l .... .
.-.- H„. ....

,
l„.l tinu' t la tla- .".n-

„l,i..'i h,. .'.mill mil .-afi'ly ihi. it lush.,,, tia,. 1 i,-.. ..I . , 1. ," n • a p|ni.,n,...- u
.
h^

,,„H ,,,,„ i„ .,n a.'ii'.n fnr injiiii.- -u- ,.,i' pi..i. ' "..I a p...iat-.. hy la- ma- ,.r

,,i,„.,l l,v an i,a...p,.,i,.m.,..l -..•ri..a han.l f, ,,a,„.'.. t :,. ni I, -,•!,.:,.-• - .'a' ma-,i'l

aliUin, f 'a .m.n,, .lain in f
>- 1-'"^''-

'

/V'"" !; V , -'
,

"'^'il^i^;
.,h..,li,. to an nr.lir nf llm s..,a inn f,.ri- ,.l a ...-. ai .. .1 ..;n..'i

; ' ';; '.\- " " '

„n,„. v.liih. Ha. tram ^^asnlnni,,,l:a^ th.. mn-l l...!...-! im. . Ii '. h •'. 'a I .H

rit,' nf from 7 t.i \2 inih-s an laair. it all. -i .lill.i.'nt .ml -I mil i- |,i.-..iili..l.

was m.t rrrnr 111 -ul.mil till' i-' '"''- 'I i .. -,-i ^ -; - '''••^"- ^'"'' ^'
"""•

xinii. ilaii..;..r In t hr iiiiy. wlni" plain- ,', ': a
.

.a... ',,. ,.>. ni;.!

lilVsc\i,l..iiei. -hi. wi.,l thai it wa- imparl ,.nt,i.,l H ,
i. '. ,. . ,1

.
a'-

I .

of hi- iliiH- to ..•I'l nil ami olV iiinMir_' ma.:.. :i pail nl i

train-, ami thai 111,' onh-i vva- inip.i.i- 'ri... -..|..in' In- ,

..nU.. him no tiin.- for .h.|il.,.,an„n. i,.,. ^-av . ' h . ....ani.i n 1 a.l i-. U an. n

r.nsC It f'(. v //n.'.v I'MiIll Jl r.s. tla .'..l.: f '1 'i'- 1

1

I 'i.. -.iv .Hit

( iv
'

Slip l'i"i .-.lis. W. n-J.-i. ,ii,,,i..v. h.. :..i|.ii-l i- |.ii.|il...'|.i.>": ami

in'l;'.: „/,,„• V. IUn,.r.. r. U. r... .a.n.l :, l,. I.a ,,. .,. .., llu- ,|an./,.i-,

(1S70) -•( I.,. ..a 11, 1 .^m. l;.|'. l-'l. ^^' H.i ,.i n.a ,: i- a, ,l,...,n,.,' I'.r liliii

whir., a hi-ak-nian was Killi.l o«in. I 1 tn , i,. v .li-a'aN ill...-, .

-;
- m, -t in,.,.-

thi- wan. nf a la.hhr nn a ..ar. ilii' ,'„n.t Ih ' "' •
' ' " [

"' "-y. -.' '"."I.V

ai I thus: ••llmiii-h ih 1... ' \-<' v ..niailpi.. .1
.

'
1

ol th.. il,.f|.|'tiM. |.ir. if hi' a..'..| nml. 1- 1.1 '1,1,. ..,111 1- t,. ,li

stnnan.ns ami .lii.i.li.i.M of a siii„m..i mjl

,1„. ...irnn «.'i.hl hy m. main- la ,- ;> nh.ilai ... ".-l .. man .! .,i.!:aai-y pni-

hiVali.,!. I ii.h.. -M,.|, ,ii,a,:a..'.i..a',.-. ,!,.m 1. I """"I" -',' ';':';•

enm|i.'lh.,l. ns ha 1 -s.rily wmil 1 hi.m In r.ia-.y ca-an a .nan of .a-...n.,i> piu-

Vol. I. M. * S.- 7!».

«!an |.|.

lint

I V ,-.,at i;,u,..| n-i'.

, J!i!\ .ill ll; . I'll

all

ai'V I, a 011-

lii'. '.. -t nf
- in I.:!" rs.
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tliiit tlio s'i'\;:iit liai! incvioiislv proU^ud iipiiiii-t liciiiji cxiidsciI tn

risk III i|ii. -iii'ii.'

Ill cii-c- \vliii-c the (Ichii-f of rdiilriliiilorv ni'ulip'iicf is riiis

tlic ("ii-ii|i 1 .11 ii'ii lliii- ri liii'i on will -muu-I iiiic- >cr\c to (Xi'iisc

.-<'r\:iiit'r> I('iiiiini:n\ Idi.ii I'iiIik -s of :i iliiiiucr tlic i\\i>lriic<> of wli

lie liiid prcviuii-ly iixMiii.iiH il.'"' Sri' >;
.'!.")(>, iihlr. IJiir it wm

-(•'III I'iiit. nrriircIiiiL;- l.i ilic iii^n' I'liiifMl view n( tlio >;ilii:ili

lln' Imi'I, thu! liis t'drjiii I'liliH -s of :i pi'ivioiisly known <i;iiijr'^r \v:i>

fn-.iMc iiiidcr the ('ir('nni-t:ini'*s will not cinililc liiiii (r> n'covcr, wli

tlic iii:!<!cr rilii- -piciliciiny npon the (Kl'cn-c of an us-niiiiition of

li-k. S.'c S -^1. '''(/'.

'. J>ini'f nn/'-r con^i'li rtil as IrtuVnifi to nrgnlivr vohinfnry nrf!

— (('oiii|i:iiv
J;.:;

•_'--~. 2^\K ;;,sl. .'Jm', milr.)— I'lic f;ict that tic ni

I'T iii'::i '] or cik reel ilio .-cixant int^i daiip".' is conordcd to bo an r

diiitial clciiiciit wliifli t<Mid-: lo ii('L::iliv(' lli«' infcnnco wliicli is or

ii:;i'ily di'awii, \\iiiTO it apix ars t.liat, t1ir> servant nndcrtook or

ni.iiiiid in an cinploMiiciit. with a kiiowl<di;c of ilio abnormal r

fr.iii uliic-!i liis injnrv rcsnlti'd.'"' Tlio casfs illnstratinir this oxc

lion from :i ])o~iii\o >iandpoini. an- not nnnicions. W'hcro tho so

ant is of mat lire ;.. ars, tln^ ooTiijnilsion whii'li it (ont<>m!ilatPs will oi

111' initri'od in i ircniii^lamrs of a vi'i'v unnsnal dcsi-riptioii.'" 1

(M-i- of a voinii; child is dilT.'rcnt. lie caiiuot, hooxpcrtcd to have i

ilii.ci'. •i)iii(iil!('il to dii'i'li' i?i~lMiil1y. (ioiitir act. I'iOiiuit bo sii[i|iiwcil to
(' .11 IliciiiL'li :iu:irc' 111' i!n- i'\i-ii iici' (if iuc'mUit lit till! iiinnioiit a i>aitioii

ilaiiL'T. "I'iilil I'li'I'iT iili.iliriiiv. iiihl i!aii:.'rr iiii'lclcnt tr> it- pn Tnl'iiiaiii'.'.

mill I l:iKi' till' I'iU." «liiili lie liad pri'vious kiiip\\ IimI;.'!'; i

( (I'ltia-l oa-i-i lih il in S -142, imtc 5, it wmlil lio iimi-I iiiinM-oiiaMp to

ir;.</. iii:iih1 of liiiii tin' tlioiiiilit mill oiii'wli
'

I !ir actinri wa-i lirlil tii he iii.iiiit liii- niii;lit Ih' lAaili'il wlcii lliii' i- in

a I lie ill /:•( I '/'. iiiKvs, ,, W ii i;. /,•,<'.. V. tiiiic for (.!.- rvation and ilililni.illi

/>.(;/. './
I iJiS.",) 12 iAX. (•:!. -IT Am. lli'p. l--'nant lirri' had failrd to oIi-itm- t

;il!i I ImI'iiiit. afliT prciii-l. n-.il di'lifl- pi. inks liail licin iiiiiiAcd over a -p

ivc li.iiiiiiii'r. wlirrc t'lrrc \vn- ii'.'l <>( lliiiii".,'li vliirli lii' ua'* <'iij.'a^'i'd «

()iii<'k artion lo l'i'I tin' tra'U ir:rl\ for la.l.li' and Imisi' in I'oi-ilini; tinilici

nil lAp.'Cii'd tr.iint; C!-:, ,!.,, \„.t.!.i,,i .'Sci' il-o i:,; ,.l. nf v. Utiiiins C. It.

I'l-'^.ri! lliirl: Cii. V. Siilil.':^' 'il: (1s;mii (1s7ii. -J. I Iowa, U. 4 Am. I!i'p.

.'is III, App. ."i.'.l (-I'rvaiil (iidiTi-d to po. Mn-.iU.nian not fii'or~-.,irily nci^Iiiji'iit

P('cd aft. r lie liad ohjictcd to w.iik on I'ailinir to n imiiilicr tli.it ti cai wliicli

iiciiHint ol it-< danviri. »a- ali'nit to iini'oiiple liad not tlic us

'In /,' V. Ila./v.i/ (ISS.-,) Id'.U'a. 121, end la.ld.T).

vlii-ic till' nii~i'r wa- per-.. n illy dii. I't-
'' I'.iilri'i.n v. I'itlxhurg <{ C. R.

iirj llip \M.rk. a:id L'iviiur ('iiipliiiic or HTs (Is7ti 711 I'.i. .'iStl. IS A'.n. Ucp. 4

to move i|iii.LK. 111.' I'oinl -aid: "If I'' ,ii.^'ilni,iin Co. v. /.///ir/i (m7Hl
nil cinploM" i-.'in li.i-ti'. .'ill.d upon to 111. :i:t.i: Chinu/r,. It. I. ,( P. It. Co.

CM. Mill' .111 ordi'i- i."|i!i. ill!.'
I

ii'pl at- CliiiL- IISS.'l II III. App. 104.

trillion, lir I- iiiit to I.' pr. -nnad nrri'- ''In II < Z/'. <( /'. fo. V. Ilorlnf

-arily to II iiill'i'; a ij.i ri in inacliimiy. il*-!':'.! ."id 111. .\pp. 4 l.">. a lalionT.

or a paitirular il.iii'.ir loiiriTliii willi drr-t iniliiiL' only a fori'ltrn laiimri

hi- .'ni|i!o\ iiH'Ml . -" a- i . :i\i.il it, \ pii-li. I iiilo.i po-:lii.ii of iliii:4.r liy

pioiiii'l iii'.l f.iiilii'iil I'l'ii "•
• I'. -II Ii|(>nly Ion III Ml. in. I luiirrd In ri'iniiii th

calli'd upon liy a siipci loi to ilo a [lar- by li-.,i of thi- laltir, miiiirindiu'id
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iili-ir\i' tliiil

nviT a >|iiiri'

ii^ra^'i'il with
11^ tillllirl'M) .

j/,v (•. II. Co.

111. IJ.'p. ISl

iii':;IiL:iTt ill

cai wliirli lir

not tlir usual

rf P. R. Co.

n. Urp. -II J:
i (1S7H) !I0

/*. //. <-o. V.

101.

V. fioitnr.<ii

laliiiiiT. 1111-

rn laiiL'iinr.'i'.

iii:;iT liv l!ii'

riiiiiii ttirrr

I'liniliii'i'il '.ly

i 4-lOJ INU i;ii.> i;i;> i;i\i:u in uukunc; iH'.dkus. 12»l

will
I
iimvcr ot a i^ihaii man in I'r-i 'tin:: liis master's itiIit-' ; ami

.ho cvnlciicc t( ii'ls In »liiiw cKcrciM' iniliKiiri' tin- <)|iitiiiin nt llic jiirv

Ihitllil 1m l.iki'ii ii|iiiii tlif i|iii'sti(in whcllicf his ( i|pliai witli tli<

'i-ilcr \va^ nr.'li^riii.' ^

/'. /Hill I iiiiirr tnii.si,!. n ,1 (/.s- /( iiiliiHi III jn-'iiliiri- n,iifilxioil nf iiiiii'l.

in ;; l-'IT. ^ii/'ni. it lia- iMiii -liiiwii lliat m':;liL;fiM-i' niav iuiiiriimi-

Ih' iiii|mi<^ til ihr iiia-trr mi tin- :;rniiml tliai In- i>r Ills n]iri'- iiijli' !•

Iiaij. ;i' a (laii^i'i'i'ii- ii'ii juin'iiirc. i->ii<'il an milir w liicii \va- cali-iilati-n

111 cix-at" a ••iiiil'ii-nl i-iiiiilitiuli ni tli<- MTvaiil"- na 'Hiiiiir t'aiMillii-, ami

iliii- ilimiiii-li lii- i-a|iai'il\ luf making; an inii'lii'.mt clinii'i' liriwi'i-n

a sate jiiiil an iiii-;;ti' i-uiir-r nt aiiinii. Kii'iii aiintiicf stamlpnint i;

i> i-lrar lliat- tlic I'xi-Kiu-c <it' tin iijinnii lliii- imiin-i 1. -iniiii'i-iiiir ii

ti. !«' cNciisaliic, i- a cii-'-iim^tanci' wliii-li ti-mK tn ni'uati\i' i-nl|ialiilit\

nil tlic servant'-; part. Tlic sitiiatiun i- <—ml iailv iiNiiiical wilii tlia;

wliii-li, a> aln aii\ ^raiol. mav n-iilt tVntii I'lii-ilii'iicc li> an iM|)i'rati\i'

lii< tuii_'ii:>v'i'. ^ii-iiiiii-i. ami pii-itiini. 1 1 il'iiiniy iM-i;liL'.iiii' in iiL.';".'iii;.' in a

vliiili was iiriMtii- til, in lii- iVar nf llii- pal|.:il'!\ ilan^i- - -ii\i'.'. i m-ii if lir

• liii;:i'r lit tin- plan', ami i.M-ii-ainr lii' vmti' a fnlli;iimii ailiill Imtiii-.- tlii'ic

imiT jii.l-nii'iit. ua-. Iii'lil i-iililli'il In Ir "a^ ullni Ic^Si iiv to till' I'lVrrl tlial

riiMi till iniiiiii- ^ii^laiiiiil. Ill'' ipi liaiiri' iiiiylil lir n-i'il willi sil'iH

A i.iilniail r paii.\ i- lial.li' for in .ilihiMi::li !ippaiiiillv ilaii;;iiiMi- : lint

jiini- ii'ri'ivril b\ an iiii'\|ii'i ii-in'i-'l w lini lii- >..ntli .iiiil pli>-ii'il wrakiir^^

inaUiin.in in ni.ik'ii'.; a il .ii'^.-mii- rniip iii' riHi-i.ln.'ii. ami Ilii- fai'i tlial lii' wa~

liiii: in llii' iiiulillinii'. wliin' Hi nnli'iiil in iln ! lii- vmhU, ami lliat lir iil>

ijiirliir ii'lii-iil 111 alliirt aiiviiiic rise tn ji'rli"l to 'Inn i; il. anil wiiil n-lni-riiil ly

niiikn it. anil up In 1 In' 1 inn" nf tlir ani In t Im <i i \ iii. il laiinni In- .Iniiliti'il thai

ili'lit ki'pt pi'i-i-li'iil ly ni'jiiii: him tn hr i- inlii-lv fni- li'an an^ rharyi' nf

I'Xpi'ilili' till' la k. uiili lull kimw h'll'^i nlrihiilmv m-:;lii;i'mi'. ami aUn Ilia!

nf the ilaii;.'i'i' In uhiih In- u is i'\pn-i'il. t lir ina-liT iMriiiii' siili|ii'l tn all tin'

Shnil'l V. i;,-,,iii'i. I\ i( \. /.'. <'!. (l>*!l."ii ri-k nf an aiii.linl lli' was Imt lillli'

IHl S. ('. !H'im! JI S. I;. ."i."iI. iiinii' than a r'lilil. lilh'i in yiais or in

I'.llt whi'ii plaiiitilV. afliT a yiai- li- ii;;lli. ami mnlil iinl !<• i'\|M'iti"l tn

-iTviri' in ihiviii;; a cnil liiii'k. wliirli lia \ i- i lir will pimii nfa full i:in» n man
was haiilv low i'iinii;;h to pass nmlii a in ii'-i-liii^' hi- iiii-l.i'^ nnliis. Ili'

liriiin in tjir I'nal hiii wlirn In' «a» mi llir r.iiiiinl It In-hl. tlnii Inii', a- niii' wlm
si'iit. \va- injnri'ii liy alliinpliiiL' In rv Miliinlaiil) i-nyaji- in a iliii-.i nil- -.'

main on tlii' scat "while 'Iriviii;; mil moi'. i-pi'rial|y hy a m i-lcr » hn -pi < i i

iinilil- it with a iii'W fiink two fi'il lallv ilinili'il him In il > tin' In/anlmi-

Iiiiih'T than Ihr nhl niii'. thi' far Ihai ^\nlk ilii tin- miili iiy. lln- vrry fai'l

In- wa- ili.icli'il liy tlic fmi'inan In ihivr nf tlii' ]il.iintiirs ymitli am! wi'akm-s i-

mil the triii'k wa- lint siiHiiimil tn -Imw mii' nf thr ili'ini'iil- that v'n In niaki' up

that 111' «as cni'M'i'il iiiln takiii'.' tin' li-k. tlir chai^ri- nf ri'.jliL'i'nri' mi ili.- pan ot

-inc.' hi' actfil vnliinl ii ily. ami «i:li full ilic .lifiinlanl in pulling.' -iiih .1 pm -<iii

knnwlc'lu"' of the .iliialimi. \lilh, \. iipnn -mh a -ii\icc. It -cciii- In ns
1 he

llrii 111 iH'tllli ."i:! .\pp. I>i^- -"<i. 'i'"> N ina-lii-. in -iicli ciiciiin-tam-i-. .nnl nn'

^. Stipp S 1 ;l. ill i\aiil. iini-t he liehl tn lri\e a-
'• In IsihUi V. S, hi. Ill: ||>*!I-J| l.'il -u I the li-k- nf the serv iei "

I 'i

I'a. .">il."i. •!:> .\tl. 1:M, where a Imy nf 'hi;in v. I/. <,. .,.1. ilS<i:ii l.-i.", I'a. :!(1S.

fmiltei-ii v\as injiiieil. the cmirt lefiiieil Jii All in I. il was liehl ihil. u Iiei •

to fiilh rsiin \. /i//v/..-(i .; <f- C. /,•. fn, a fniiiiian niil.'rul a hny Ihiriei'i mii-
(IsTti 7ll I'a. .'IH'.I. Is .\in. liep. IPJ. nhl in hiMi> in hi- umk nl i-l'-mii:; a

.vi/,.Mi. ami -liil: The pi im iple nf Ihi- lanLrMiiiis maehiiie in mihr lliit h-

ileei-imi miiilil i'\mieiale the plainlil"' ill iiiiyht eh 111 annlher niai hine wliii-'i n a

-

tlip pn'seiil ea-e from a chaij;e ot con onliiiai ily .itlcmliil h^' .iiinlhei Imy wh
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ifili T which it i.s iicccs-ar^' to fM'Miic wiili urciit iMpiility.'" i:

siiImI. //. siii'ird.

441. Direct order not a justification where it was given without £

thority.— in ;> l;i.'i, sujuii, it Ini-; licru -Mh'l iImi :i nui-irr i> nut ;

fVcicd wiiii liMii'ilily l^r ilic (•c.ti--i'i|iii iici'~ ..! :i). .n'.li'r ])roci : ^\wz ti''

:i i'(M iii|il(iyi'c lil' ;iii iiiini'til |irr--ip|i. mile-- I'l.i' •niiTlnycf- was :

llicri/i-d til i--iic il. mill in mi ilniiiu :ii-ici| -.•- ;|ir iH:i-t<'i'- :il:i'iiI. 'I

iililliipiity (if liic ciiiiiiiiliiycf is also inalciial in aiMilnT p.iitit nf vii

siiii-c it i- •!! ar tliat, M lie Iku! im aniliufii ;. to ^i\.' tlic m'lK r. nini il

t'aci wa.- I'l- (in;;iil to have lircn kli.'Wn !. lln' ilijill'iij -rrvaiil, |!m> 1

tcr inii-t, in ulicvinu 'in- milii'. Ii:i\f litin iinilly ^l mni riiiu!<iry m
liumi-c. 'I'Ik' ra~i'. i-iiiij in ihr twu pre -iMlini: riinii^ will I'linii

ample illu-i ra! idi- nl ll ii-i-nni>!anri - nmlri- wliirh ilic aullmrilv

llic ilirii'tini: cnipln'i i- lia- hci n tal i ii ii'V i^iantcl.

A- till' nature 111'
i In i-elal i.-n- 1 • iwcen -iipi riur ami ^nlmrilinato o

[iliiy*-!'- in ililVei'cni ij. -ri-ipi inns ul' lin-'ne--, is ii-na!l\ a maili r

I'liinmnn knii\v IiiIli"', tlie i|nrsliiiii wliiili"!' iIk' ilirertini; emplnMi' w

in\i-!i •! wi'li the ni-i-i--ai'y autlinriiy tn i--ni' ll 'ili-r i- -I'lilmi

rnati rial elemrnl in ilie ea e. In I he i-\r' ptiniial ii!--!ani-e- in wlil

tliife may Im- a ilnnlit a- in tlin-e iilalliii-. lln- injnre'l -erxanl. i l'

nnilcrtake^ tu -Imw llial an act wliicli. il' il-n'' ///./i/i'i ///"///, wm
liave liciiiki ncil caiile-~ni --. \\as < scn-aMc, tnr ili" i'e.;-"n ilia' ii v

dune in inmpliance willi an liidi i- ;:i\< ii ly a jiai'iv wiinm lie \'

Imnnd til i'li.-\', mii-t pr.iv^ lli:il lie liad jii-l iia-eii I'lii' li''lie\ inu il

lii~ t'ailniT nr i-i|'n-al l.n I'luy the eimmaml- nl' tlie ^u!lliilll wiiiM

mii;lii 111 I'lilliiwid li\- a di-cliarL'c t'rnm the emtilnMnini.' I!ni il

uii- iili-i'iil. ;uiil Ilic linv \v:i< iiiiun-il in 1h' uM'^ imt ciii|iliivi-i| In amk. I'n- d

Ilic \MiiK. il i^ iicl iiii|iiii|iiT fur Ilic L- r luii.'j- |i;uii.iliy .•oiic ili'il limii

ciiinl 111 i'!rii:;c lliiil . if llic liiiv w i- iinl \ .iw . i-.nnii.l l.c -;iiil. ns :i iii:iltcr of I

,iu:Mc lit iIm- il'i!>_Mr. :inil lii-i will «;!< ••' li;nc fiilcil In i\i rci>c iluc cue. /

slll,j,.|i-l 111 ll,:'! lif 'lie fii!rlll:lll. illlil /
•"'. \. II Hi ;i,i T.,,•/,,,/ IM/^ I I S;i.'

I

ll,. ',,l,r^,l 1,'M. l-iii-c Irr Hhmi-IiI I 111' \i -. 'J^l. :IJ N . V.. Hi1 I • Ii -! i n-n i-l:

fiirciirni kniA\ licltiT. iir licc.iii-c he u ;ih ciiliir ci-r. in u'.iii'li tin- il:iic_'cr '

;ifr:ii.| ll' ili-i!ii,\. till- jmy n.iulil liml iilixiiiii- -.wA kiii''!i In ]ilMiMliiri.

fill- I'll'
I

I ui'lil!'.'

"

». nii.iii III- I n 1m-M cnlilld In r

W 'nihil 1 Miniiir :i|i|iicii! ii'c \\:m \n* hi-, :ii-iii.il ihiiiM'.'c~ fnr injiiric- fi

lilii'ii ill ii'.icVUIl,' :lil nlilcr ilii'nlll|i.\llii"l f iIHiil; illln Ihc linlil Im(1II~" nf Ihc !

Iiy lliiciil I- I'll! II i|iii'-l inn ^^hilll ill',' n.i\. ihiiii-.'li iii:]'i;ri'l liniif_'

xiiniihl ill- ili'ii'h' 1 nil ll. mill ll r. \r\lil whiili. .i~ he \i:i< ni'« tn Ihc -lii|i,

/•,;i V. l/'Ui//.'ii 1 isiil 1 lA <r. Si'-s. ( a-<. A 1^ 1 \i ii> lil> i',>nnr'iiil. .if :i -ciinii

•Jil ^1 lil'-. Ii'^'.-. I'll' 'i:lli'h lij'Mij whii'h he \Vl- 'I nel

^lll'il.l^ \ i. \i - -' 1 111 In |.ie\;iil ill l.'iii uhile ml j
iw! ici: :iiii'lh.'i -eetiin. nil

hcc. <'. lie" 11.' \. 'ii'.ii.i IIMISI l; l|i. the il ireel inn nf the lin ' ' -w ,1 in. ivhii '

lihl. iiii.li.e. |:l ( .
'<. JJ. hnriviie,' him In hi- ^nik. /,'i'/i/iV

".'.'1 .lli|ih.\ ... Inline, 11 w:ll^ nf ;!•.',' \ , ,r' \'.'!. .1 C. Mail S. S. C.i. 'Is

,ii„l nf le— Ih'ii nriliiiiry inti IliL'ii'ce. Ml l-'cil :!-'•".

n!ii i- inirri'l wltle nhe;. Ihl.' |ieii'iii|i '7',/.'"i v. (,'0/./.', ,i n l.i'-h ,

Iniy niili'i- In '--i-' i 11 ii|'i 1 . ! i iij.' II HI I IsM'; ll'i \. 1
'. :'>; .'c. '». 1:,

"him- with lemhinL.' evlimhi- .il uhieh i/e>n„ v. i;:,li„u„i,l .1 I) /.'. r,,. 1 Is
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ty.'" «.,

vithout au-

• i> Mill 111

.liii- tV..

<- Wits :i!i

.(111. 'I'll

III 111' vicv,

.

r. iiiiil ilii-

iii, llii' l:ii

illLi'l'V IH'j

ill liiriii--!i

ullmrily <>i

•llilllllO OIll

lll.-lllc !• <i(

\i]iiy\' Wii-

- -cMdiii II

•< in wliicl'

\;iiil. if li

iliii' ii \Mi-

ilil li<- w;;--

ii'\ iir: lliii;

.1- v., uM ..

I!ui il i-

ilk. I'm- ,Ii1I

l.'.l llnlll l,i-

lllltcl- ..( I;\v, ,

iH- r:\rv. l''tf

h ( ls;p.M l.-.T

Ht iii^'Mi>lntiu-'

il:in'_'i'r w^i^

liiiiiliiri. A
Ir.l In , ..I

iijiiric^ (roiii

.,• 1)1' llu- i:\\

I't tiiiiii'j ,,i

III.- -Iii|.. li.'

II liiill ol

«• I- -I ni'liliL-

1 rlii 11. Ill'il I

.1 ill. will) W .1 -

:. r, ,:,,' X.

. r,,. . ivMj .

[.,'•. I, , C'K
'< •^. \: j:!:

.•. Co. I IM'J

i iiii l.N.ii i:ii.- K.. I 1.1 . 1,1) i;. 111;;. 1 1 N(, (ji; 1)1. lis. IJ.-i

lli'l III ri --;ir\ ll,:ii !ii--l!inM -li v ''. > llic -ii |>' rinr \v;i> liiiii-i'll' in

\r-l( ij \', II 11 lli,^ |i.i\\ I r Ml '' ; -ii;;r ; '. .\ii\ . ii |:r li i-i liin', it li;i-l'icii

)i'iiiii.<ii mil, wiiiitil < ni'li'i- llu iii.i-tcr ii> cv.h! m-;i ii-il'ilil^'> liy \iv

\ iiiini; 1

1

1.1 1 llii -

I'
.\MT ,-1;. iiM lie liMi;^. .| ill -Mil,,- ]uT...ii ..iliii- iluin lli<'

illilii<-'i,.;||' -lip. ri^r 111 liii^ Wi'fl.iiKin, wliilr :il I In- -iiliH' I iiii.' I hi |i. 'i\(|-

wtiiilil, t'nr ]ir:icli' :ii |iiii-|i( -! -. in- cm rri-. .1 li\ ilir -iiiii ri'.r hini-rlt'. :i-

•1 n-iill 111' ilii- !:;.-i 'Iki; hi- m . mnr ii'hil i'iii> in ihi- i -iinl wiiiM in

|ir;irl ill ;il\\ ;i\ - I r |i H'rvMil."

Il i.-: clijir llnil ;;n xy in< -niH I ii.r -it\ i.i.i Im ili; :i niinii

I'l'-lly ciill.,]!!!! .-icl in ihr c.i-i^ i-ilni. ihi- \ i.'l;ili'i:i •!' ;i imIc -will

iml ( .'<cn-i' ihi -ir\;inl. I'l'f ih'ini; ihiil in-l ;illir !.< 1;.;^ p:i-- ! lui'lcr

ihi' ri-nllii! !! ;il^.i|ii r -iiiHii- I' -i l\:inl, X'.il'i li;i- Ir \<T tlivrii |iini ,i

-imiliir ilirci'l imi.''

'I'hc tail ll,;ii llf |i'r-.'ii l'r.i;;i vli.ini lin^ • i-ih-r .li i-My i'ltiiiirit.'il

\v;i.- (inl\- a I'c1!iu\m: \ ;iii! nl I hi^ in pin ! pir nn will ii'>I pri'\iiil rii-.i\-

ci'V. il' il ;ippi^:ir- tli;;l -ui-l, I'l 'i|..\v -it\;iiiI \'.a- -i.iiplv \'-f I'liani.i^l

lliriiu-ili wh'iiii llu ..{ili'i- \\r- li;iii iiiinnl l'ii.i:i an i mpln; •' who h.i'l

anllmrity iu iiivr ii.'

Ill N. ('. ["^J. 1^ I. l;. ,\. "^I'l. ll'' ^ V- -rSrl il l.i.illlli- «;'.. .ill II :. i\ ill',' J I V

li!tH Sir 11..:.. :!. l..'i.; Illilll' ll'i'IiHh,.' llir .llit'ill llllr. w.illli

Vi(l„., \. (;.,/,/./,.,,., /.l.i.r.'' I '',,. .li-ili.M-' niiil I.. I I lilllli- III iiilljil.- Willi

il'<lii;i I III \. ('. :;'<7. 'Ji; S. K. _
; liis lin-.U '.ilm .i -lii-l, \\..i|lil iml ;in-

U.iNri.i \, i;,. !,,.,,.,.. I i(- /». /,'. '•". ~uiT Ihr |,iir|,i.-,., \ii.| >M. .1 i| lliirik

(IsiMi 111 \. I 71S. Ill < i;. :w,-l tliiit I'll- I .Mill 1.1 I luilii jr 111 •iiiiny

(lii'iiki-liiiiM iiijiui-l wliil.i ri.ii|li:i'.' Ills lip." i-i.ii|.l,.il «itli i In- li-^ iiiioiiv iif I lir

uitli lii< Il ii'il- in-l. ml of ;i -' iiU '. I!i^- pliii^fi; ll'ii' !..• lli..'i.:lil (liitl'iiir li.nl

fciiiMLT til il- luiiiicr jii'lu'iH || ill llii^ -'ill liiiii i-ii:i;ili' \>iili !ii- liiiii'l- lii'li.i •

fll-r (|><!IJl 111 \. ('.IN'.', is I., i; \. Ill-it lii'ir. i~ l.llli, ill •.Mill I.I ^111 I-VI.I --

Sl.'i. Ill S, I" H!N. Ilii' oiiint -liil: "Wr rmniii ii. I. -n.li :i. w.i- ummii '> I '

'

till i.|l.,M- til lliii il.irlriiic III It II l.r^^k.' .Imliii Hi'l,. uli.i liml |ir.v imi-ly l.i-ni

innu i. iii.l i-iil|i il.ir t'l.r i-\ |..i-iiiL' tiim- lii'^ -ii;i. i im
."

-.If. ill ..i.l'.lii l.l'i' 111 lllr Ol-.lrl - .if tllr Mil :l i i-.' wlul.' il '.v ;l , .1 ml .In I.- 1

rniiilii.l.'i- ill iliiii;;.- (if Ilh' tiiiiii. tii lliiit llui.' u.i- 11. . . \ 1 !. v. . Ilinl iiii in

•11 1 il 111 \\ 'li'li lii-i Miliuiliu.v f\|iii-in.^ (if jnici I.- ' . ni:iii i\.i- .iiiiiiL' iiiiil.-i llu'

liiiii-.H «i.;:!il ciii-lilHIi' fdiil riliiitiir.v ord.i- ..t 'lie n 11 lii.i ii , wlicii lie iil-

li,.._;lj._.,.i (. ., I I'lr
I iiliii.j \v;i- fiiiiiiilcl linlli 1.iii|iiii! Ill 111. i. llllr ill- in iiici'ii'i, it

ii|iiiii 'li.^
I

I iinijil.- iliiil III.^ I iiinliii till'. ...1- li.M 'li.r 1 In iK. iiii 11. lln.ii-.'ti in

n- mi MI.i,. ,. ii.i.l (III l.rliiilf (if the iiiiii c^ pr; i. r.- "I. i- i|..i I t,, 1... /r.|ii . iii .

-1

piiiv ^\;li^..l il -i ivpri'-v- I .•unl.iUnii. iind witli -,\i. Ii in. ill. r- p.-i i linin;,' i.i l.i- .|ii-

iipiiii III., i'l'. tli.il the liiiiiwn icl.ilinn I !.- :<- iii.^ nf .iiiiiiii.iii Uiii.n I. iLn mill

1„ A,,.ii ;i , ..i.inci.n ii'nl n In .lUiiiiM n. i- I In!. l'..i .• pi.-nnir.l ti. Ii.- m.v.ih- tli.it

I iiiiiiiii:.' .Ill I'll- -.iiiii- liniii II- Ili- -iili'M lir.il, n nn -iil.j.ii n. ih,. ..i |. i . ..f

iliiiiitc. \Mi- -mil ;i- 111 -nlij.i-i Iiiiii I.I a tin .iii.lni t m nill. i .fiT.-ti.'.. In lliiii^

u.-ll jK.nii l.il fill- (if li-rii--'! -inn!.! iliiti.-. iiml tl,;il -iirli m.l.n- .w,- (.|i..ii

11,. Ii.-it:ili' III iilii-y -iii'h I'll III III', mill •jImi. l.y iK.- .-.nhlii. i.n 11 ;.ili mi,.

Il,i.i.li\ i.liiv.. iliiii .if li-jil . ill. r ilii , lir;i|,.i,i 111 t.i ...i.,il,.r, Il ,i i- i,,i- I lii>

f(.r c.niilnct wlii.li. Iml fm' lli.' fi'l .'f iin> 1., -ii.. in llu- li-lii nf llii- ..iniinuii

lii< iicliii;.' iiinli-v I'll' fi ir nf tin- .1,11-. Un,, \ Kil'.n.. mi.l ir,,lii- :ill ilr .'ir, iiiii-

.pi.iii-i- nf .li-.ili.' li.ii.^r, «.i!.i .-ii-i-li -I ii!i-- ..f ill., i-ii^r, \il,.!'i.r 111.. iiiini.',|

'III.' II. ;lii!rii.^.'. lint \\r ,'i I rnl iiiii -.i\.i;ii ip -i, 1 -i,..! ih'. .ml.-r Lria.n I iiii

iiiiilc tli.il ;i ln.ik,ni;i'i u..nl.l l..' u.n l.i l.i. I hI.i nf t'l. nini'ni. lli,,-.

1 iiili'.l ill II— niniiiu' lliiil .ini'lliir com- /ik'^i \. t/,,,.,. -i, . /; . ,( si. /., /,'. ( '.,.

iliict.ir. llti^ld ulmni lir h;i.| -.|v...| |,.i ,l--si|. Ts |i,m,i .-.ii'i, |:! \ W. ;:ii;J,

1
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A iiiM^trr ••iiiiiiiii relieve liiiii-rlt' ol' it ii'iii»iliililv I'ur an m-tli

uliicli i.-- :i|>|i;ii'(iiilv williin llic ^r^i*- 111 llic iiuiliurii V ul' ilu' .-iiin'ric

M'i'viiiit, liv -Ikiw iiifr tliiit iio ^iii-li jiiiiliiM ii V wii'^ ciiiiicn'cd liy the nil

'rilliKil I'M' llir icuillill i"iu lit' the lill-illi --. '

442. — ncr where a prudent man v.ould have refused to comply wi'

It.— l'|PM!l ;;(li( ImI ]i|-il|i-il)lcp it i? ln;,llilr.l. llllll, altlloll;^li IJic -rival

iiiav li;ivc hill ilii'cctiv coiiiiiiiimli'il ny ur:;(ci in uiiiiirlaki- llic wcji

li'iii:i wliiiii llic Iiijiii'v rc-iilii'il, lie ciiiiihit cl.iliii an iiultiiiiiii v wiic

ilio (laiii;i'!- Ill he ( iic-iniiilcrcd ua- at luicc .-n iilivioiis ainl s<> m riu

lliat nil [11mil i;l inaii wmilil liavc iiii'Ui rrd it.' Tli;!!. i- In ^av. lli<> i

tier :im>t, il' it i.s In >-\\r as a jii-i i'ii Miimi, lie in ii mailer wiili rci^a

III wliii'Ii till' -I'rvaiil lia- a riulil In r.lv mi i.iic siijicrinr jinliiiiK'nt

llic iiia-icr.-

I'iic niiirt- ilii'linc In lay il'.wii ;i nilc nf law |)\irp'-iliii;>- in dcfii

accliralcly linw d:!ii;:<inii< a |iri'|in~id aci inn uniild liav<> tn l)c lid'nr*

-civaiil n iviii^ an nnlcr t'rnni lii- ina>lir In |ici't'nrni it. wniild iio i

i|ilircd In disniicy iuid<T jiaili nt' liciii;,' cliar;;c;;iilc willi ncj;iij;cni'(

llui ulicrc tlicrc i> im i|i-|iulc as in tlic t'ari ., and tlic dangers nf nlici

ciicc In an ni'dcr arc a- ii|i|i,!ri'iil in tlic servant as to llic cinplnyc

ic|ircscnlaliv(>. llicrc is nn ncca-inii tn jro lo tlir> jury to dcicrnii

wlictlicr llic scrvaiil sliniild liavo nU'vcd llic nrdcr.*

'Tlif iiii'ic I'iicl that tlir rniiiliiclni of in olii>i|iciifo Id nidora is not iii"f;Ii)»;>n

a tiiiiii liail, iiiiilri tlir riniiji ni\ '»
i iilr-. A rliai;;" i-. I'lnini'oiis wliirli a»~iiii

no ii;.'lit til iinlri- a man "If a niiivini.' ttiat an <'ii;;iiii'i'r raiiniit lie iiit;lif.'i'nt

train, is ni> <li'|i'n-s' tii an action liy a o|i|.i'atii:i.' Iii» i'n;.'ini' wlicir lir iliwa

iiLiki'iiiaii wliii i" injniril in oliiviiif; >inl' in |iiiiiii|it and carrfnl oimiiilianoi' w
an orilir. I'liitinl II. I'o. v. Itr Hriiii Die ^i^'iial" of Ilir ninclnrlor. Nunc

1 ISs.t) 71 (la. 4(tti. |paliililv iimt lie ] liiitcil vvlicrc i

'In I'lilti i\i,ii V. I'illsliiiiij if f. I', ail I'liiiiiii.iiiilcil. liinvcvcr |icrfiiriii

Co. (IH74I Til I'a. .l.'^'.t. IS .\ni. I!i[i. Ml, won! I lie a inrli^'cnl one. Muliima
llio court rcniaiLc.l: -W" arc not to .v. /,'. r„. v. i.'irhir (ISilJ) 00 Ala. 3
fii|j;it tliat llic -.lAaiit i~ ni|iiiicl lo 12 So. lilj.

i\crci-c oiilinary prnilciiic. If tlic in -'A."<iv/ '/'< mi. •,.«(< . f. rf (1. R. Co.

-.trinnchtalil\ l.i ulinli lie is ici|iiiic.l huffnhl (IHS.h 12 !..«. CO. 47 Am. R
til |.cif(irm \i'\- ,1 I \ ice is so olivimi-lv :J1I'.

anil iniMiciliatelv ilaii;.'eroiiH that a man '('hirmin \iiilrrsiiii f'rc«»iv/ Itrirl:

nf ( iiMiiM |iiiiilincc wiiiilil refiiM' to V. Schl.i.iiliil. (\HW)) 3S III. App. ;1

ii-e il. tlic mantel cantiiit lie liclcl liaMc 'lunn \. Ihlinil *'i</i/.r» it Hi

for the iciiltint; ilani.-e. In -iieli ca^e li„})',,i,i Milln (IHH7) llli Midi. 277.

Ilie law ailjinl;.'!-. the >.civapit L'liillv of \. \\ . :HI.'>. An eiiiplnyce who was
ciineimi Ml ncyli;;enee, anil will relii>e jiiiccl in aiicmpiin;; to ;,'ct upon an
him that aiil to which he iitherwi.ie :;ine while it wa^ riinnini: at the r

rtoiilil he cnlitleil." ( ompiie l/i.^/n nf Innii Ii lo 12 iiiile« an hour -I'.oiilil

I'loi' Cii. V, liii/.ivoH (iss.'ii I'.l III. non-iiile.l. allhniiMli he was acliii;;

.\|ip. 417; Shuilil s. SI. ./ii.vi/i/i lISllll liel- iililil-. i;i,iil \. Ililsl Trunin.,,,-.

Kit Mo. 111. 1(1 S. W. :i!l7 ; S,,iilh i,, si- ,( <;. It. r,, ( ISiMM H.-, Ca. 1117. II S.

nil Tilifi}!. Cii. V. iriii(i//i'i ; ||S!I2| 51! ."'."iS. Ulieic a train is ininin<; at

Ark. 2lMi. HI S. W. .")7.'i; UrDniiiiill v. rate of fiom 4 to t: miles an hour,

llniiiiiliiit it St. J. It. Cii. I ISSji S7 Mo, evpci iriiceil liiiniiian is not jil-lllieii

2S.'i (disjipprovin^ of an iiinpialilieil in olicvie;; ^\•. onler to jump friuii it.

>tniction to the ctTcct thnt an act done .{rihur Itios. Cn. v, Tioiilt (liKK))



S 1I2J iN.ii I. II,- i:i.( i.r. Ill

III cii-rs wlicrc l.lic i'.--i I f l!

iii'dcr j:i\cii was m) iir:;"nl ;:iiil pi it

i-cll(( ticiii or t'i>r I'Xiiiiiiii.iiii'M iniii

(luiriil Ik fN|i"-f liiiii-ili ( Mr ;; I I

111. App. (i;lS. Svp. liMviv. r, \.„lh' iti

I'. /.'. '„, V. i;ti,hin,i ]~\<:,\ li.:! I", s.

!i;i. 41 I.. I'll. sj. If. Mi|.. ( (. i;.;. ti:.-.,

Cilrll ill 5 l:!!>. liiltl' :!. ,v:/(.(r/. \ 1,1 1,

nun U L'liill.v "I '"nlri''iii''i \ i . _ t
. i !•.

|ini|i:.lii,'.' rii-i.Mi\ Im iiiiuii.'^ n iv.l
ill iillrin|itiiiv In niii''iii|'l :

; linin:.'

doillilo <li'nc|« iio.lt, wliii-li I, ",1 ! l!ii' Ml

>|H'('iilly ilan;.,iiciM-. uliili' i ;>,' ii 'in i~

in ni'itioM. I'M II if niiLi, I lo ,.i! -o liv

III.' fonri.iM. Ihiri. V. U - h , ,i ir r...

(ISim Ili7 Ala. li'JU. I"* ^^i K:i. \ .'nil

iliicinr «1mi !•< iiiiiiii-,1 l\ : .-'il'i-i.,!! .vill

lip il.'nii',| r.'.'iiMiy »liiic li" in'i . 'ii'-,l

to till' "lnitiii;,' i>l lii^ tniiii in \ii.liliiin

of llif rules (it till' riKnl. wi.h'nii .-i ui.r,l

of foiniMl lilolo~t. iilllhinuli lii' li;i,l. iH

till' liiiii'. oviTV ri'ii-^'iii til <'\]".'l I'll! h,'

wiiiiM in.'ct iiiinllnr ti.iiii liMMJiii.: in

111.' o|i].i.-il.' dirii'; i'Hi on tlii' - 'in.' 1 1 tI,

t)n till' mil' liiir.'l. if it uni .»iliii.ii ily

liis iliitv 111 ii'icv til.' oiilirs (if till' ill

>i|i!itcli.'r. (Mil IliiiiiL'li liny u,ii' i:i liii

Inti.iii (if ili' c'liii'iii^ - 111!.'-. Ill' I'llii

to start till' liain iimli'i -:mI: . i ii'ii

^talH'l'S '.\ .Is so llli\ itlM-!y \\ ! DM' : ; I \' .1 >

likely t.i iiiMiUe >iirh fi ;;j!it f'll i -ie

(|lieiiee-., that it W'ls mall if,'-! !y ii':!i

i/i'iit ti) ail ii|i'in it wiiliiiiil !• I'liii'i'/

thp rea-iii.- fur it. II'. .,// v. V. »
Vorl: .( \. /.. ir r,,. , ls:il

,
1.-,:; \l --.

llitt. -JT N. i;. 1(1. All I '.iiliivi' '.villi III -

just L'.it iilV a li. 111,1 eir in s-'lv I I'me

a rapiillx a;i|ir<iai''iin'_' t laiii i> in !. i im

.>Mi:'M.in 111 e(ini|'l\ \villi a lia-'\ ikhI

iiii|ii'Ui\.' r.'.|ii.'-t iif 111!' f.ir.inaa t., ne
111.' Iiai.il I'll', in \ leu .>f tlic iil'\liiii^

ami iinniiiient il.iii^"r. 11 r.//' v.

Sf.iitlirr,! I', f'l). I
1^1.17 1

so Tel. .•i;it.

.\ ^i.'eti(ltl lianil will ae,|ii ' iiil,' I wilh

tiii duties i. uiiiliy nf eiml i iiiu'in v ii'j-

lipi'iiee ill alli'Mi|.l in.!', in re-| nii-e tn at:

iirili r (if llie fiinniaii. wlii!,' -e'lr.l o-i

llie rear nf .1 liaiil ear ra|iiilK il.-..- "il

i|i^' .1 i.'i I'll', to tal.i' liiil.l iif I'll' r- 'i'lly

llKnill': I'll!..' liali.lli's. in lln' ali-.'M'e

of a slliiill'll elllel :j,':i'
.

./"in V. '' '

l'..vfo... //. >f N. I. .'.' '''. I I'"" 1 11

T.'V. ( iv. A|ip. :!'!. il S. \V. Ti'i; A
s.', linn liai'il is nnl 1...'I'm1 In i,!. y an

iinler of till' seeliiin li.,-" tn j/it mi to

anil liel|i pniiicl an n',' imi-ly hv-h'i'' I

I'll li.in.l car: ami no ri'in'i i\ "H. !'' 'la'l

fur liis I.I il^^' llirnwn mV n'l ki!!,! in

coiis<'nueiico of liis olMyini; the in :. r.

IN tl:.!.^ iNi; dimu;!;^. 1J5.J

,1' ~.'l'\:ii|l'- jii-I iti.'iilii'Ii 1- iIkiI ill"

lii|iiiil'_\ ;t~ II' If i\(' li il'! liii I iim- I'll.*

llic ci'lliii; inli- In w iiirii lie W .1- I'r-

III, -llliil. ', ^ . j,HI 1, 111' will Ill'iT--!!

/.•,...'./...• V. I ',.'' :t ,( Y. /.', r,K
I I-:':;i I I Ivy. I,, i; ' - i,>s. .'1 -s w .

:;li',. \ e 'r 1, [I ill. I
:'!i lriin:^i| In- ini.l,

till
I" -ili'ii 1,1, {'" ilji.

, ii -f hi- fill'

1,1.111, u.- L.'iii'', I'l . .>:ii 1 i' 't! •" \ r,"jll

;:. lie,' in -I 1 1.! i n.' ll|,l: .1 -.'!• lr.,k le

I

il iii'_' a e. r. :; ..,| I .ir ;.,i ; ,
i-,.

, i Im
111 i II il - ' t 111' ,' II II, ill" I'll ill inn-

I in 1 I \ I he 11,,,', llin nf I'l In 1 e ' i . I
'. all

I : _il e \, 'iii !l lilt. 1, .! .I'l th ' -i le I 1 I, 1^

mi 111.' .'li.l vvl,ii h '.Ml- riiil l"i ii ! ! hv

llie -.^'.iiials fiirni-lii 1 fn. -inh |.iiii,,,-.

\ii,ii' lie WIS ;in I . [I, I ;
111'" 1 i.iiji-nnl

1 :ii! I. ami h.iil \i' :l,"! in h: |.i, ,nt

|insil jmi fnr -I'M'll \n , , I
.
\^ km . lh:lt

th.n emi i.f Ih.' II, ••;. 1 ."1 I lit III I'll

i;||m| 111. ami was ;. , tli.r i 'iL'iii.~

v.. 1.' I.'v. I'- 1o .1.1, ii.rii: III ,1 ,.n,!.

' .'/n .,,,. /;. ,( (,). /,'. (.., \. 1/, (,,,;, ,'

Is :.' -JJ f. In. .;r,:;, ;:, i',,,-, :,>:..

T':.' n:,l,'i'- nf .1 -111. I mr Mill n,'! jii-

I i \\ .1 •.
I

^ .lilt in v\:^- .'.; Iiiiii . ! : i,, t he

1 i- \ iii\ .'l\ I I il: 1 1.1' I'l
il -t 11 i-i'I I.f a

I'l 1 1 mil nf a 1,1 1' Mil,' w liile il i- i'l inn

i 1' :. »; , •//. \ . /; s' 1. •
.'

, /;. ..
'. I.'I /.

( ,.. I is','; I !i'i |..ia. J."i7. Is N W i71

liiiliii !::'.' pnrli.n nf inii'.ii i. '.'hih'

il i ill mill n n 1 . ' if in i !,,' , ;, i ii i-iii

if \ii;iiii'.' i'i''\in-,' in'il!:',''y ui-Ii .i

fl,'" I I \' -: '. I / '^ r,,.:i.,.' II ,',',, V.

l!;...!''ii I
|ssi

, Inn jiul. 'jn:;. .-.(i .\ii,

i;i|., 7''S.

'I II •.11 1.1 ui ri, in a i1 1. 1: . illir in

wliii'ii t he -iTvaiil l.'ii « - • 'i, I,' is a ',•:]>

well !'. le. ". ilhi 11! .1-1 1 li lil'ill!.' '.'.Ilithi r

il i ;::< i:!' I .r ml. i- . ii'|i i!'!. i,. '1;

_,'h ( w !'!i''i nil! \'\' \ I 111 him fmi'. <••

. .i\,'i ill',' f,ir iniiiii,- ,:iii-i| l.y lli.' ".inl

nf ,1 '^11 I'!. •\ n ih ii'jli 111' \\:i- . I'l. i.il

In -iri! r\ ii|. til.' wi'ik." '/'ill'/ / V.

f,ir. ,' h'V •. r... I Iss.-.i 1 10 M.i-.. |.-,ii.

.'. \. i:. J I.

it i- ill •.:1:l' me tn .,]„ v .r.!' i- to .-I. ir

tn 111 .1 mi.iim '11mil i:,,' ..'i

ii,;i!J '.: all ,-M'.i\ 111 inn I'ri 111 a I i i il

mil' I 1 whii a I lit' I- it .il III" I" ll'i"i.

/,•' /, ,, ',, \ .
//mil."' I

Is'.iS) m; \'.i. 11,

.I'l
s,.

I-:. !|.'

It i- 11.' !l'"iii',' In !;o .m t.. a s,Mir,,l.l

alt.-r liivii':: .il",i\.',l . ii' iiin-t.im'.-s in

ili.'.i i'". 1 'it it is tin- ' f.'. \'./iiii V.

.s/i,. /. / I
is:rii (111 Mil, :!:;>;,

I'.ul nil hr Ihe n.iriii" pr v:iiliiiL' in

K, iil-n I
'. ;i- In Ih,, , :V. I I if the L'inss

ii.-uli;-'- n.i- nf a siijirior s.rv.iiit, u rail-

ii

i



,2.-,fl MAM 1.1! ANI> -Kl^N ^M'- l'"^'' "'^^

rilv f„il tn ni;:l,- ^^' <\ hi- .-ni.ininii. mil. - li-' sli..\v, ll.;it ihr ..!•

v.;i- :i.'Ml:illv "li-' «\ tliis ili-.M-ript ioti.'

443. _nor v.hcrc the servant fully appreciated the daiigei

In virw of the -rurr.A priii.-i pl.S .lcV.'lol.r.l in rhill.trr XMIl.. <inl,

;,,!. Mr ilKii l!;.' larl ..f lli<' •-(•I'vuul.V liaviiij;- acicl uiitl.T a .liiv.-L oi

i. i,ninal.il:il. if il i< appani.t lluit lu- lullv iipi-nriabd tli.' -lai

Nvl.i.l, !..• v,a- ,,..,niiv,l 1.. .imMmtrr. r.>a.T -u.-h .MnMi.iMi.M.T.

......niial .Mi.-ii. N tH !... ,lr,-i.lr,l,— r/:.. wl.nluT ii pni-lmt, niMi. \u

_\i. i^ il.tcniiiiii'l wit.h ri'tViciicc siilcly to

,, I
,. .Ir.iwii I'miii 111- iiiipiTi-iatidii oi' tlic .laiiu

M lar a> the ur.lt r iiiav liavc tciuiM.rai ilv

,,|' ill,, (hillllrr. 111- il cnlll'll-i f the liclllal

,,111,.. Sm~^ 1!". -nl i </. y'l'i'i. :i"'l '•'i"l'i"v tviiiark-* ni S
•

..un,,i. 1.1 ihis 1-int .., vi.w a ('^y .'a-.., whi.!,. iM"'" a sup-rti

i„',„..-l,i,.,>. wn,!l,! <..;„ I., n.iiaiiv.. ilK>.ln,.m.M. that n ,l,lTr>vMl.a

,.|V,.,.t i. t.. l-^' a-.: il..-.i I.. Mil nnl.T. will l.C- I'nlUl.l >\VU,' r .11-lM.Ilt, V

tlir fad- wiih I'.K' M.i -.f til...,' cil-.l il. ilii< <-liai.!. r.-

, , .; ,„, f,.,.„, lii- iKIll. I'lyf Clfllli: Vij. ,f 1/.". (

wHy ...,.,...;,>: .^ '-•'';",,' '; ',,,... (is:..;) 23 ...l... ii;7. r. I'm-.

::;;;;;;,';: :;:'::;;.i.^-
^

•

--i »;;: I:;',,:';:.
:;;;;; s:n.,;"..;'::'

,1^,,,,,,.,. „f .,,„|.; 1..IU..-I1 til. u- '. '1.1

„,ii,„.,.,l tl.o .•unvtii.'

Iiav.' ini.l.T'a ..r. ih<' '.^^.i

]ii-..|.( r ili'.!iiiMii.ii- t

(MM|ii. .if ..lur-.'. ill

(innil a f.ir::. tfiilii

..11].

, ,„„ .,,,1 \i-iMi-. i.r..v.Ml. :iii.1 iilliriii.'.l tl.i> <-..n-.-ftii.'

,, „, „., l;" •",, ;,,{ !,„ in-lni.-tiont,. Il..-.'m..'t tl,i.t I.

''';.' ':
.•:";,''>i"u" , V-,

'•'"
lifv .1,.. .ir..it of a s..ivniit t- ..l.-

:.A>,..iii|.l.y,T.s ... . .' .^
,

',
,.,r. „„. „v.l-r >nn,l W iniMi-.liaU

jury to ;,M ;"'l'l-.^'' ';.'"- ;,'.',,, „„„„ „ .,„1,1,.„ ,.„,,Tp.iwy or rx...

„,. Oinll .... ...-
:',..'"';;\„."^i,.,

'
s:'s

'

l.ll -IVn,,. Ltlt. ,7 S W. ^

^^'•'Vy;i:l''.v';:;.:.;'...i';i.^o rn,:i;x ^.. ^ n,-, ^rk ^i om) o^v..

l,i„, from til.- IN.:.-.-- '"'/,.',.„
'i'i.m ".'^ n"t. kiiouii "to tli.' <li.<Tliii;

'" 'T ,'"'
V''- rs""'l. l'.:mil A ',»|.l..v,.... tliat til.. ri.iL' lit tlK' .'...

ton- .l.nniHiT tliMi iomiii.^ ..m- - .' -
,

;

.„i;„r.li„:.t.< in t-.kui^MU-l. .'.'"i..i..;-t W^ ::.,.,,•„ .f .1. /

,,y Uiosl :,t,.i.!iv..f :> mil. u ...
. .>

; ^,,,,,,^,^. ,,..f,,;,,i,, ,,„,, „,„„.,. .1

v.iit i.iirr i!.:m. -.^ ':i '""',',„.
,,i„v,.,. ,li.l not •<\m- l.iin tlii' if.



|i MM'. Will.

It till' iinli I-

I danger.

—

III., iliilr, it

(lircct oi'ili r

tlic (lnii!,'i ;

ll«Iill|C'CS till'

IIIMII Wlllll'l

solrl.v to till'

tlic il:i!i'.;ci','

ii.r;iril\ pi'ii-

II ('iii;il tiiL'-

;-; III S -i:'.>*,

II siii»'i'ticiill

tTcvciiliMtiii^

-i>i(iit ii|iiin

,f }f;il. Cn. T.

T. t: V.u: :tH'i.

il. in iiltiiupt-

|i1:l1lullll <'!' a

i.ili' if ;t 111- 4

III. I fell lllliliT

IkiI iii> iiiij"T;i-

iilit ;icliiiii uii-

cciiiritiu'-- <if

ct tllill til jiH-

llt to oliry till'

linZMnlmi- iiuit-

iriiMircliiit<- ;\iiil

V or cxi.i'Tiry.

I'd. V. I.iiirsun

-, S \V. tS'.l.

lira Sltii>hiiil<l-

»7) 0.') \a. ;!.">'>,

•ovi'vy wliirc il

iliK'i'liii^' riii-

lo till' injuri'il

it tlic cinl "f :.

|';l\ V oltjU't- Wil-^

wilil till- linoV.

\f olijii't wliii'li

„ .f- I. /,'. Co.

i-iiiirt fnniiii

irl t!i;it till' rill

tc.iii, tn ll>f ;i

il iiiiiliT the iiii-

I -iipiriiT "'111

III till' ii'.ilit t,i

sli.nv* th;lt tlir

-rvcr:'] Miolllll-i

r \', liii'li f'Mii-i I

]>;iir. 'llic s;iii;i'

I mi IN.M Kll.> l;l,i ! IV 1.1) IN l>l'.i;\l\i! tH'.WKi.'S. 1J.V

444. — nor where the icrvant executed it in a negligent manner.

—

'I'lic (IcK'triiii- <ii-i'ii-^"'il ill till' iii't'M'iit. .Iiiipirr i.s ii |ii'<>iivti..n U. tin-

fti'viiiil iiii) I'liild. iiiilv ill .-M fur ii^ it rflii'\>'S trutii itn- cIimi':;!' ol otil-

|i:iliililv ill liii' ;ii'lu:il limli ilakiliu" <<\ tin' \\<<rk wliii-ii lie w.i- uriii'fr'l

to (111. ]| lines lint l<-li<",<- liilii i>f llic (jiil.v of iiv.ijililiir IiMI'l.i u;:'i'

dilllH" I'.' I lie ll<'i'<':".irv cnllliri'tiull licluccll tlic onjcr Hlnl tin- ili't lit

llic M'l'\'!lllt i- llni ( -I ll.li-llCil. will I'l' till' illjllI'.V I Ilri'l'lj iiAJli:: 'll ll:"

iiiiiiiiii'f ill wliicli till' -I •Mini I'.Mriitcil it ni'iii'fiil nriii-r wiiii'li !• I' I.ini

free to ('ii.M.-c iij.^ iiuii iii<i!iih|< iif cMri'viiiir it mit, iiini wliii-li tni-lii.

so t'jii' :\r- iip].! :ii'-. li.iM Ucti >:il'<'!v |M'rl'iii'iii('il liy tin' -ih I'tiui! Ill ;i liit

I'cfi'iil iiii'iIiim!.- I |i iiri. il s<'i'\iiiit wliii r('li<'s oil till' iinii'i's ol ln~ -ii-

iloctriiii- UM.. .iriiii l.:i.l !• >'ii in /•'/'v. ' fu, „, ,,11 \. rim, hit. ,
C. d X.il.r;

tl..s7i;,i U t. /;. r ., lis-:'.! Til (l.i. (l^STi tlT \. C. 11. -1 S. Iv tl.'i'.t; S.mlli

.'mil. «ii<iT till' i.i.iiiiiiir I iivv, t;Kit tiir v. si. r.mi ,< /». /,•. ''i.. iih!i;, .-ii

liiinil .ill- III nliiili II.' « I- i.r.l'i'iil to .Minn. SC. .IJ N. W. llli;-i (.li.ir-r I., tli.

ri.li- w.i-i ill f.-'ilM'. Si'p .il .1 \.//i»'iv. illnt III. it (inliTH wi.iil.l nut jii-tify a

Iiiilnshiiil Mil. Cn. (1n>i!| 7S (oi. 'iiUI -.n ml in ;;oin!.' into kiunvii iLiiiijii"

(iIiK'ti iiii- liii.l ilowii. in:iii' fin. on till' « i« liilil not to In- [.irimli. inl iTinrl :

iiutliiiritvof 111.' tvi.i ii-i- iii-t ;-lli'.ll; 1.1:^1 'I i nm --tii-, V. i£ i;. If. Cu. V.

r. iiinil'lt. r,,. V. Ihishii ilssi) 71 C.I. /.'.I./.-,. ,v (is!i:ii nj Ha. .'Imii. 17 s, V.

'}'.! (lif.lKrll;:i|| Lll'U tll.lt . ...;^^ h'll ol' 111.'.; IImI I'.l".-^ i'il"l ill folli'uill'J ni.lr-.

!ii:il<i- \\.i« ill f'l't iw 1 ; /."'."'v. /."»' '!'
II .\n in-trnrtion tli.il an onli-r to .In

i/<vM''. r. .1 ';. /.'. C'l. (NiHii ,'<.> Ila. Moniitliin;.' «liii'li i< a p.irt of tin' ii"-'iil.ir

l:i7. 11 S. K. ."'."iS lor.l.T f" 111 111.' f,,)i' riiiMno vmtI; of tli.' ^.Txaiit. mh.I vvliiili

ijiii of .1 riM!nillii'ii-i' will not jii-lify iIik'i not itirrc.i'-i' tli.' li.i/^iiiN " liii li In'

;i liii iMMii ill all' iii;>lii:'.' to iiiinint a III. o i> n'<iiiln'i| to i?i"li r'.o. inpli. - .mi a^-

iiiitivi' iiiiiiiiT;'; Ii 'I- S !i !!' an lioini; >iirjni-.' .if ^af.-ly. iri.-|.i-. ti\r of tin-

Ihinii V. Ilti.il llSlil) "1 ria. S.I. l."> iiKiiiniT in wliirli t ln' 'vnk Tiiiy !»' iloiii-.

So. STii I hr iliiiaii on a . iin-t i iiit ion i< iTioiu'oii*. \!i \illiiii- Itmv. <',. v.

train ii-n:oMil .ill t li.' -1 im liioii- .'X.'.'lil Xnnl^l r>,„i (IH!i!ii H7 111. \|.|i, ."..'il.

four fii 1.1 a in loailnl witli r.iil-, ami 'Winn an i-nii>lu>.'.' li.i- witl.in lii'*

;iftiru,i|.N ]•:],• I < Ii !i\ iIh- orilir of o«ii contnl tlio ni.innir of ii-i:i'_' an

llio fori'inani. f.llouiiiL' il.oiL'ia ili.i olivioii-ly i|i'fi',-liM' tool, an.! tlii- iiioann

sions. of -iiiirin.L' i^afit.v if la' il'oo^i-- to nii

.\iiotlicr na'^oii why tln-c r.i-cs an- ploy tlniii. if In- iii-i;liil- ilii iin'in- of

not. to Ik- i.'L'irili'iI a-i liciivr .—nitiilly si'.iirity to liim-i If lio el..!- lo 'iIm' 'l"'

incon^i-ti-iit Hilli tli.i-.' ili.'i.l.il In oth.'r ! i>k. In «ii<li a la-.'. it i-.inni i i .i-ai

slat.-, is that tlii'V an- all foiin.hil on he i>aiil that the iinployri' lia- a.Icil

V. ifliri! <( I. U.'Cii. V. .l./((/ii>i ( lH7r)l upon llio i-..nli.li nc.' r pi-'il in thi' cm
.1.". (la. '2711. wh.rc tlii' ixlii!l of ihi' ilr plo.v.-r. aii.l tli.il I'.f \->. tin ivfi ir. I'lilillo'l

ci-ion <va' >ii;iplv Ih.il a -irvaiit siiin:.' to ii'iiiiin 'lal ion. .limn ti Hlflnr l.nihl

niil.r th- (!coi'i'i;i -tatiiti' alioli-liin;; if /' ''". v. \hiii.ini ilss^, I I.", lii'l.

the iloitrini' of ..iiuiion iMiiplnynii'iit in ',{,<. IS N. V.. :;ii, \ li.ik.n^aM i- not

III.' rn.se of railu.iy conipiinii- lai I i. 11. Mil from f.iiil lil.ii'i'i.v ni'L'li,i;i'ii.i' m
rn.ivcr ilania'j.-. iiiih-~» In' i- hiin-i'lf nil. iiiptini.' to nai-oiipli- <

i'- »hil.- a

fii.' from fault, cvcii thoiiL'h. in ihiiiiL' tr.iiii i- in Mioli.iii hy tin- oph r <f tin-

till' art whirli lails.il thi' inliiry. In- wa- foi-.nian to rnt oil' a i-.ir. in tlic ali-cnci'

loM'ph iiii; "ilh till' or.liT-i of a' -^tiiu'rior of iiiiy ciii.T'.'.iii .^
ri'.piiriiiL' pioiiipt no

ciiipli'v..'. 'I'lii ration,!).- of th.' Iilliii.' tioli. a- It will he pri-.iiii.ii| ihal it w-as

was thai, a- tin- Ic-i-lit lire hail I h' inlcn.li il tli.il ll iih'r -1,. iihl h.- com

no (listiiiili.in hctw.'.'n th.' scv.ial pli, .1 w ilh in a s^f.' maiin.r. even if the

;.i.i.h-s of .iiipl.iyc.'s. till- coiui was niil ..r.l.T. if c.i|i-l i ii. il a- one '.o iinioiipi'

aiilh.irizc.l to r'.'cou'iiizc any such ills th,. ,:\r- wbil.' in niolion. woiihl hue
I In. lion. 1

1

ir.ct of wlii.-li"w..uhl he t.i sii.h ell'e.-t. hmix \. \l.s/./;, /,'. C,,.

ciiahl.- th.' -ci'vant to n'lovir ill ^pile of i lS!i.-.) 1(17 .\la. r.'Jti. Is So. 17:!. .\

his coiitrlhiitory ii.'yii-ei.cc. j.'. ncr.sl orili-r fn in a cou.liut.ir to a

I
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|HTiiT a-' un .Arii-i- for |nii-intii; ii .1:iii-ii.mi ci.ar-.c .! iln.l iiii

show. Ji' ' lutivlv iImi III' V .1- "nlir.il ;:ciii-iiill.\ u< u.. h. v. ..iL. Imi il

Iw wn- Mi-.liiv.l I.. i.MP^iii' tliar p ilii'iiliir i- rst' .•!' ci-iHluri. • I-a

:iti i.nliT whirli id . •on. In -I in wnnU iii.li.-iiiinjr lliiil ir i- .I.'miv.I

IlllVr ill.' W.'l ^ IMTt'.nu.'.l \>l- p'l.V ^vill Il..t i-X.'IM' il -rIMIIlI li.r IH'

l.«»|v [Miltitm liiiii-rlf i .1 .liiii^MT..iis [...-iti..!!. ..r .I'MM- ill.' >v..i'k

II .1:iiil;i'|i>ii« iiiiiiin<T.*

|i..,„..iii to ".•iilih" il r:\r .t'-nt to »'<• ..LiMmimt, ^<« hiik l,-..!. to .in iiiic|ti

! i.\.(l. '.li.l not jii-tifv tlii- iMfKT ill ut- il.'l "•I'T "f til' ...M.l.irt, 11.. .1.. Ilii

l..|iii.liiiU 1.1 <Io .^1 wli.n Hif ••ir w;iii . .( rtiiiii j.l^i.f. H «i'- lnl'l 'IT'T t..

i,...vin- lit nil m.ii-u.l n»l ..l.vi..u.ly tii*i. tli.- ,1 i,i.l,i..r. r...iii.-l l..i im

.li.ii;..V...wr..l.M)f |....,,,.,-,ally«li.Te -i.iuli.n th.i, n '!>. nirv f.iiii.! l

til.- .i.nilii.'l..i-. "li.M J-'^ii';; tl"- 'T'l'-r. Il"' ooi, lurtor vol • i. ImimI-,11

.li.l I1..I kiw.w 111. It til. !«.M W..UI.1 be mini Miii^- 'L.v .u-l.. J-'-'t «.ir «l

iiiiiiMiiil nil. I na* n.il |.i .lit «ti.-n the 11. i* ..t work; i' • 'jn "U U< \r.

lllI'Mlulll .ltt.lll|>ll..l tl. .iil'll tllP fnr. i'..llll> iK.rU nil till- ;^ .Itr.llll. iltKl 1

Wh.illr,, V. 1/...-..'. .f N. /.'. ''". (1«1'"<) II" '"""•' »'•''• ••"" '"'"''
I" 'T'

HU llii' 7lit .".n S. K. ino:i. '111.- Ili.nry H mnl "M ni'.un..' lr..in-. nii.l .i .li-

lliat llic pliiiiitill'.. inimv «iw .mih.mI by ii..ii «iw l.fl I.. (Ii.i.. »lil)..i |li.-,v u,

liU .ilM-.li.li.- t.. nil ini|'i..iM-r .-..M.iiiiiiid |iiiii|> .ir ih.I. ili.'i lli.- l>liiiiaill .. M

i. n..t sii-taiiiiiM.. «l..iv li>- "-i- i"l'ii-'''l »'•' '" """"it "' '
"' '""'I'l''

il iiiiiii-iii" fii.iii a Iniiii "''i''' r.-l"'i:.l i.l.'i'- ' '"' «» > 'f
'''• *

h,..',.,.Il,.r,lvMi,ii „-t„-'i,,|-r.«li.re .HMJ. M T.ii... HI'. iH S. U
.

IK.

ll»-i.. «M- n.. .'.niiiiaii.l to jump fi.'in \. i.li.l f. i III.' .l.-fiii.li.iil «ii» li.l.

III,. Iii.iii. n.Ml lio .|.-l.iiiiiii..1 f.T liiiii- I".' '"'•1' I'i'Mily 'lM"";l-. "Ii'i

..-If 111." IKiilMiilur iiiaiiii.T in «lii<li the l.i..k.n.iiii. iii«.n tlic m^'IuiI I.t liii

„r.l..r sh'-.il.l l» .•nrii...l out. I'i./ik <j>io '.'in;; "iv.n iiihl.-i1....k. willi.iiil iiiiv

V fhir.',,,, it (I r. It. '•". (!HS:t) 'fi |-.r.itiv.- I, .i-itv. aii.l viiili,.iil any

\i|,li I 1 Ml .\in. l!.-!.. •.'i;«. IT N. \V. i-M. .1 '1 i.'l'i. I iniii any |hi-.'1i in ""I

\ f, 1 mill- ..r.l.r I" ^plif' « ^h"" '"1"' "' ""' •'"" '" " '"' '' ""''' '"'''']'

t„ 111.- »in.li .11.1 ..f n l..nj;.-r i-r- t.» - H"' Ir-un «•'- ^.mp "'H I" 'i bi

,ink..il r.-.iili a liil.-lviiii.'..n til.. t;i..iin.l, ih.- m.I.' tit,,'...- ..f « ,i. Ii ». iv. I-

, 1,1.1, „„•' I.. I"- liiiui.-.l mill |".-ili..M by ' ii..»l.'ly- i!.ni-..i..ii-ly <• .>so 1..

a i.lli-.lriv.T. «ill n.il r.n.b r 11... ma-l.r n-.-k. '""'•< ^'"'' ••.'•"''

li.iVl.. f.,1- iniiiii.-. I.I til iipliiN.... >.. 'inHSl (!. Mi.-li. li.!;J. .!.. N. W.

, nl.i.ii wli.T.' 11.- iiii.liii.-'k I" m.il<..?li.r W liiT.-. in niimviii;,' 111.' Iwul- ..f a I

-i.li..- in a imiiiii.r 11. I r...piiril .-il'i.t- by .u.rk. ,
mpl.iy.-.-. in ..bi.liiii..- I.

,,,|,.r .,r th.. .li.ra.l.-r ..f ili-- «"il-. ""''i- "f ""• '"
' ""; ''"'" -I".''

\\umi„s h:,r„ Cn. V. Ilrili;, IISIIJ) 4.1 I.-. 1 i..:ni'-t n b-nl
-

iMi.l |.u
,

-.1 il

111 \|i|> '^W \ii .'iiipl.'V.-.- will)-., arm «li.i. ii;-. n .i- l.'"..| . ii.l -tni.-k llir

i, laii'lil'iii UM.-.H..IV.1 K."i.iiii^' \vliil'- liP -n »''.. 1. In- ua- -illi..-^. Isiiu.-kni

iv fHiiiiL' til., -liafl. a.<-..i.rin;.' 1.> bis .l..«ii. nml Iniurii.- bim. 'I"' m-'b'^

iii-lni.-lioiis. In -,.- if it i-. luit. is nnl. a» i- Il f Hm .inl.l.'.v.-.- .n,.| m.l ..I

a mall.- .f l:nv. ;:uillv of ••"'litiibnlniy m.:-I.T. r.irmHif v / . »,. llrKhir

,„...|i....n... riinmnsu,,' y. FA„„,.I r. iliMiiii 17 All. .-l.-i.-.. 111. 1.1. III.

W/l/co (1H!»-".i S;i Wis. 6'.;:t. *\i N. W. 'Ulur.- a lal.„i-,i on .i wi.ik lii

.;.,- I. .1,1 by 11 n,|ii,l,.r to 'Mniiip >'n

''">'t1i<. m.ro fact tbat a labor.T .-n-a...'.-.l vvlim.-." an. I
llial tl„y w.ic ••'uliiml 1

in ..xoavalin^' a bank lia.l la-cn ..nl.T.-.l mi'l in :i huriy." li.- i- not .iii-lili.-

to i..turn to worU. afl,T thi> f.iroiiiaii -ii.li an ,.r,l,T in •..•ItiiiL- ''»•'"•

liiul biH-n tivin- un-u...-,-sfully to pris.- „l tl n^.iiir_
/<.i"''"''" •',;/'

oir a m,rli..ii ..f it- h:>- '...--n .1. bm-.l not n. -I'.,,,. I |H., i «... I
.
S t.t >. il 1

t.. hi- a i.istiti..ati<.n for l.i.s t.,ldn- up .-itni. An .>i,l,r t.. ;;<. ali.a.l iin.l

a .liin.'..r..ii- p.i-ili..ii -.m.Ur ;1,.. luiiU. ma.liiii. ly u-.-.l t.. l.oist ...al on

.s'oM./../Ti,/ V. ll,nH„„l..n. i\ I!, rf -Y. //- "Li'li «.•.• pn-i..l .b-«n ni. nKOi,

Co (ISHllI --. Dak. .MT. 41 \. W. T-V.. !l,.. pla f l.ia.liny .Lh-s not |ii-<lif

|„'a ,.as,- «b.-i.. a labor.T «as injiir.-l - n mt in iiniM-<..---anly pil!"lll^' I

HI -..Hill- ..ir a sl..«ly movin.. ooii-t rii.. fioiit of a
,V".';"'7'

' : ' .„,'»,',"?:"\

lion train (spiol iml imnti.m.'.ll , '» '„„/ Co. v. A. i./ I
IS'.is

,

..I ( . ( .
A
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Tlic i[ui-ii' ll ill I'vcn ^iicli t'a-<

. iliiii;.' fi IIS fiiiii'-ii'.

r»7 I. H. A\>\>. 4tU, H.I ('III. ItU. Siv i;h:,i, i!,i .Ifjlil «( Ihiiliuij i'u. \

1,1 llH!i:l| I I "In. (lll,„H (ISSUj lis lit. 1:1, tt N- >'-uImi II III!

.\|i|>. IU8, a4 I'uc. lull, t Ui, uu\M 6, JlU.

n





MICtOCOPV RESOIUTION TiST CHART

(ANSI and ISO TEST CHART No 2)

^ APPLIED IfvMGE
1653 East Mo.n street
Rochester n,. York H609 us*("6) 482 - OMO - Phone
('16) 28a - 5989 - Fo«



( llAl'TK!: XXIV,

i-.n-rcT OF A STATKMKNT \'.\ TiiK M .-•n:i; "i; A mrMi'i.Mvrr -i

( KIMAIN WiillK .\, N I'.'.' D'.'M': .-\ll.l^•

4-;K. !"I rnihiitniy.

447 Ni'i'i-Miv y: vvovin.c: tlmt iui :- Mr..r,«<. of ,:f,ly v.^w -iv,'M.

44S. — ;iilil nvcii l.y tlic iii;.-Im or mm iiuj.!",v,v .aI... i v;,!-.-, ii' . I li;ii

4411. — anil u;i> ^nvcn iic,i;li,:;iiilly.

4:)(t. fli'ii.-nil .Idctiiiir is to llir clV.'ct of ;ui a-iuvn.v of -ilV.y.

4r)l. l!;ition;ilo of lUictrii!.'.

4.'.2. As-iiiii|ilion of tin- ri~l;. wli.'H ' il:i!.'i' •i- •' >'h f :i^''-

4o;i. Whrii the -cnMiit is , iK.vn.'iil.lr wiii ii-:i:.;; irr in ini.i.'i t:'ki:,
;

.

tiimiiiu' tlic wdik.

a. NcL'lit,i-Mci' II <iiic-lioM fur llic jiny.

h. NrL:li,:ji-nof jn, ili-.ii'lr -• nMltr ..f .«-.

4.-)4. ('(iiiliiliiiloiy iu-lij:.iice i:i iv-i'cl lu liir ="!i.i' <^f r.
rl 'i iini

\^olU.

44G. Introductory.—A -ulij'-rt d -ly (^nmr^/t'il v.iili i';,;t v.'i

(lisciisscl uil(l<M' lll<^ hisl .li;il.l.T i> \h<- •lircl j:
:• .' !llc< -1 '.l|....i lii-

lint's I'iiiht of iv,'..vcry l.y cvidriM.. ll.at Iw r.-.-iv.-! fvtn hl= n

or Poiuc su]ici'ior <,.( !ni>lny<'0 an cxinv-s ,-i--ur:ir,'f> ili.H tl.i^ v.^'i

.Icriakcn by liim itivoUv.l ik. <l;i!.-rr. ..r llnit \n:']>-v \,v^rA^^un,^. >

1k' taken to piMt.-ct, liiiii wliiic 'n>' wa^ doii.- ilic '.^-i'k. In inany
.

cases a siuvitic onler an^l an assiininrc n{ sai, ly aiv I^.tli far'nr.^

m-l<nne.l will. ( -ee ^ !:-• !l"lo 1<>- '"/"') = '""• •' ^ '^''^ eiiv!lin-':l

not invarial.le. an.l . aMi factor ..l.viously ha- it-: -wii rluiian.

si-nillcane... it, has h.. n ,h euied l<tt'.i- to ir:i' lh<' laif r -p-i:

,.ven thoUL'h. hv s,, .h.inu. we shal: iihi oiivs. iv. .- hv..ni:h' u,u

into n.nta.M with ooiir. pt ion.= siniihir tu thn , alna.ly ,halt w

coniiectinii with tlio fornu r.

447. Necessity of proving tliat an assurance of safety was ^r

It is vorv sel(h>ni t.liat any (jiiestion ean aii- a- to ilie aetn:'.! im<

of th<> oxi)i<'ssien^ w1ii.-h are ivlie.l nj.Mn hv the - .vant a^ atnn,

to a (h'clavation that he niiuht saf.'ly pm,..,.! wiili his w..,-';;.'

'Tl.o l:,r,.'P'L'r -cI lanv -^oinrlimos ity. or nil ;--iin.!!r.' t1.;.t tho inst

,
, r 1 ,.. :. ,i..,.i,'if,,l ,. Ii,.il,,.i- (;ilii\' in ll-i' V 's n sill' o'l.'.

ni'imiri:''nH-Mi.i'iriis emlioa^ii.!: II 1"-" I'-'l O-^ "'!' -";>'

p,;!;!-! to in.-a- .. no,v instnitM-nlnt- -!.i,„.-. i'il inf,n.aci. Iron, ,1:.. s,.

' 12li0
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-, ll'rl liim.
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, if .1 '.'.U-.'.'S till'

11.. .11 ill" -ITN-

111 lii- iii:i-t''"
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,nii;'>ii- wi.iilil

11 llKlll" lit tl''

1 fa.'nr.^ 1(1 !"

rc!i!!i-' -.inrc i-

iii:irar:<'i'i-i :•

,.,. -..i-i :i.,.1v.

:li' on; 111 >i"

(1< all with in

f wr.s ^i\en.

—

ctii:!) iiK aninu'

a>^ aiiinuntii!!;'

t (lie iiKtniniPTi-

if,. on.'. It li-^

1- ~ li'il ^I.^IIU-

iiiii the s..'i v,uiL'.-(

5 11-1

A- :

A •I l: \Ni I-, or SAIKTV. 12ti

1 111,: -in- l< 111;... r llicillliv ..! k' piiiLi tlif iii-tniiiii iilahiH- na
,',lv

'I' 1)1 l: r. iiii: II..; ;i-i- .1 till 11- iiiMcunl.v, till- iii\"itaM..n

w lii.-li !- Ill h-ri :i: lai: . i x.'ip

nii'iiia ii!\" \\l,:i-li

1 i.i .-••I'vaii!- I.I iiial,.' n-c <>t' aiiv iiist.i'U-

'iii(.l Uh- liii' ilii.- I. iM'..i'iiiaiiiT i.f tlirii- (jniifs

liiav lir ii-Lia !•!.. I a- l.i;i-; arr. aipaiiinl 1;. an iiniilicl a-^iii'aiii-c lliat

liic\- will iK.t ! '• cxi...-^ .1 I.I aiiv iia!i;:c!- l'; i '.vlii.-li (iniiiiarv c-avi' can

|ii'i.ii'.l :lic 111.'-

448. — a;i(i given liy the las-ter or an employee who represented him.

—
1 Ih-i'c i^- I'i-iiii.'' all. I I'N] li.-ii aiiilmriiv I'nr ilii' view iliai <ni a,--iiir-

ani'f 111' -al'''; >. i.- l.iii.lii.:'. np. ' an i iii|.l..\ . r ..nly v, li.n il v. a • liixcn liy

a \-i('i. |ii-iiiii|.al.' 'I'lii,- w.iiii.l >ri-in 111 1k> ihc ..nly in.vi.Ml (Lririnc in

ca-j.- will ic ilic i!i'l'< ii'laiii cxjilii'ii.lv diiiic- tlic r. :.i''--i'i'laiivf clui:';!"-

Ill' (il the cia].!'!; I ! ir.iiii will. Ill ;!ir ;i--in'anci- |iruriT(l-. <'iini]iMi'r ;!

•|:l.'i. iiiiir. liiii if ilii- plra is ].a--.-.| iai'I'. ainl llic ilrlrnsc of i-i.ni fih-

nii.ry ii"'::li'^< m-c i- nlii .i iiii.'ii. if. .~crin- lait niiiTa-niialilc in .~ay that

ilic riiipli.N. ! (111:.!:!. 11. il I.I i ' pi'i I'clcl liv ill'' niii'c fad lliat tlic a.-;-

.-nraiii-c \va- iidl j.'wi ii liy a . i'-c ]>rinci|ial.'- Tin' (vsciiliai iini'Stidn lo

I'c del. inline. 1 iiii'li ! .-iicli iMi-ciini-iancc- i< -iiii]ily wlK'tlic;' tli(' sorv-

ant \\;,< jii-i iil...l ill a. 1 ilii:' (111 ll.c a--iiiiijil i..ii lliat tin' sl.ati incut nni'lc

a> I.I tlic c ai.lii i-.n- \'. a- ciji'i'i .•;. Siicli an a--iiiii|il imi may, it wmild

.-(I'll!, lie vaiiMM',;; i" in S'liiic iii-taiiccs wli.Tc tiic act.icn w.mld iiidis-

pnlaMy lie larrcd if the d^i'. n-c <>( a want nf anllidriiy tn :.iv<' ilio

iniin...!i. '..h j.i ..'i":.' !.. '<-• -i"'!i .ij' .vl.:it ]\v v.il iiii.l .li'I. willi r.'f.Tciiri- to

pliiiiicc i- i!::^i he .ji ! -, r..i in tl..^ Lc lli.. '..;>.. .-..nM iKi nioi.' Iiiii.l I li(^ iiii—
lii.f tlii't .1 . ,.\v ..'ic '.\.'.'! '.! I'm lii^li.-il. Ic|- 111. I. lI:- U..1.I- (II' c.iii.liU't of iiiiy

l.iit l.i.iii-,- i I- ji'it i'-il'i ...I t!i.. 11111- ii::.' (.f I'i.- .I..\..|i l;i!...l..i-. wild w.Tc

t. r'- 11 -.iir 11). ... /'.'.(./. '/'/.'i! /.'.'. r .'^.) w.ikii.:; iii the Imr in cin jiincti<in uith

r.,. \ , A' .'j /..'./. •.' i!>;i-i Z !i:.l. I', n. li'.'.l. 111.' ;il;ii.': iiV.
" M, (:,,,:,{,, w SI. I.uiila

47 S. W . .111. .( /. '!. /.". ''.'. llsTr.i I'.l Mil. .".-JS. It

'111 \hii-,' I \. !'.: ~ii,,i if I. /.'. Cn. \':i-!i<l williiip tlic -.
.

;i.' cf ;i forciiiiin'-^

(],s<-j, s< N. ^. 1 h'.. ',1 \\:\. i;. ,.. i^lii. null;. .lily 1.. ii--iin' .1 -i,l...r.liiiiiti' t lull

it \\;i- rai.n'...! ll.:.' "I'l.- i.li.ii'.; (if ii llnn' '...i-i ii« .liiipT in iinl.uiiliii.i.' fidiii

I..;'i.in..! i\(' .1" ill" r.i'.l l.n -. \\..'il.! .1 v\:i'^.iii 11 (l.-iii.k, llic pole- of wliicli

II.' nil a~-iii,iiii t'rit il w 1- 111 1:1.1 -if..." ''..i. «it. iiii.i tlii-rcfiiri' liiililc to 'lip

-,,.,. Ill,,, .V ..'.,,/ .^7.„i. ,(/.:',. r.,. \. (,/ ,.'/-
.liiriiiL' 111.' pi...-.-— . I'uilui.lli V. Il'ir-

..„ (isni) l:':i hi. I. 111. :'.s X. K. 111. ,'..,. .1:m:ii. -j^ |;. |. ;i7.-,. 4s .\il. 14-J.

f..r ..11 111! I'I,. of llic .-.im.^ piiiiit of - i;\ i'l' I.I-. lliiil 11 riiilKiiul ciiiployi'c

\\.'V ,
ii:jml l.y li'iii'.'' Ilunwii fiimi a lu.l.lcr

'If ll.,. i-.i!.,i'io(oi- •,\lio .iiii.l.'.I the wlii.li '.vii-. -tfiicU liy 11 p;i---itiL' oii.L'iiif

I .o'lill' |.-!,,11-. ,.t li-cl 1|.V iniot liiT cnii.loxci'. w ik

.
\- ,.1 11... r.

1
ll

I

if- III' ini-taUiiily -iippoj'.l. liml cinitidl of

.1. 111., ll'..'.. '111. Ill of l-ll''ill(S. tllit lie uoiiM
1-. ^i',! ill li-u .if, i!ii. i!:i-'nT in proi.ri liini fii.iii injury wliilc ('nir;i;:('.l

.1 of .ll.' Ir •V III 111- Wol k. ,\liicli .l..\:IIU on till

11.1 111 .l-lilll. 1 V. (lu.-ii.iii of f.iiili iliiitorv iH'i^'liiri'iici'.

i,i:.k ik. il.i, : .! .1'! \v..al.l li.iM- -Ii. :il.l ln' -iiLiiiilicd to ttni jury liy 1111

li.ii.'.^ 11..1 '.v illi-' ailii';,' llii' pl.iin iii--t 1 ;ii'l i..n wii lilioldinir any con-iilcrii-

li.n,. l.cli.'V.I 111. to I... ti.in if il on llic (iiicstion of iic"li

!,:if,.. ... If Ml.' cm I;;.lor .li.l of I lie coiiipaiiy : lint tlic jiiiy >li.iiilil not

i -Ji- n-.inic! thai

pl.iivtill' ,it till' tiiii . of lii^ iiijiiiy. ; h.'ii rr it ill il.'oi.liii'' tli (1 Illlc-llOll ot
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asstirMnoo wore ^pociiiciillv |)ii: ini-wnnl. If mii-i li ihhnirtcd. i

over, tliMt tlic juitliiirilii's willi iciiiird to lliiV ii>|>c(;t nl' llic iiiall<T

not as oxplicit as iiiiiilit In- disii'cd.'

449. —and wa- given negligently.— 'jli,. ..-.•n,.,. ,,!' the ciiliniK

Jill(>a<(l ill cascj wIk-ic tlic »frvaiit seeks lu recij\<i- uii tlie ui'ihiikI

-•niitriliiitmy iici,'li;;cTiPo. m-; -iiipli an ill- Hn^hi,,,! v. I//vm,»)i /'. /,'. d,. il

MriicliiJii iniylit iiii|iri~< llir y.iry tli;it I'li Mn, A|i|.. 111:! {Mclimi tmrii
lllc lllli 11'J.Mllll'll it ,1^ ul llliltlTi:ll Ullllillth. \. IlilUiy i1-!p7i 17 App.
\vii;;lil uii llnit c|in.^lioii. Mismiiiii. A. (L'J. 4.'> \. >. Snpp. r.W i iMrcirin

<f /'. A'. C'l. \. i'ulliiif: llS'.H'i) l.'i I'c-;. Ir.i>li'il \\i\\\ tliciliilx iil coii^triii-:

t iy. App, 21, :il) S. \V. l.-)(l. scnMuMi.
Ill ~'iliic casis till' ll:.-lliilll( r~ \\('lc. Ill ritliiT (M-c~ Ihc -Ntlllll^ of till

as a iiiiitlcr 111' I'mcI. unvcii li_v;iii I'liipluyct' ployccs wlm yM\(' tlir a>~inaiirr \\:\

wild, uiidi r tlic iliictriiip nf ilic ciiiiit laiiily iml lliiit nf a \'\i-r piii'iip^i

wIiIpIi iciiilrii'il t'lc (li'ci-liiii, was a x'lve cdiiIIih.' tii tin- iliii-liiiii' r~t ilili-ln

piiiioipal : Imt tl viilt-iitial -iu'iiili'Miioe llu' iiiijinily ul the ilrci-i.iii-; in II'

111 tliis fad wa^ mil spiTlllrilly ciiii^iil- risiliitinii^ in uiiii-li llir iiijiiiii'- «c
cri'il. Ihiiili,- »( //. >'"iil Mill. I'll. V. ciivnl. liiii appariiillv llicv \.i-x

Srlir.:iill illKIOi i:! C. ('. A. ..:!-•. 104 uanlcl liy liir ciml- a^ aiiriit- „
Kcil. 'JS-i ( <iipi'i-iiilcii<lfnli : Yiiuiki v. iiiipli^MT i/i/ Imnr rin ,ii.

Ui-raiiifilr Sliiim l.iiiimlni Cd, lliKIl) A .ikiiiaii I- I'litiilnl li> nly o
1!IS I'a. .->.;:!. IS All. -IIIT l iiiaiiaL'iTI ; i rpi , - iil "I imi (if a t'i-liu« -rivaiil v

D'lliiiiiy. \iih lliillill I'll. I lIHll 1 177 piiiviii.c it is to iMlunii tlic win
Jlas>. -|-2l'. ."ill N. K. li.'i I ~iipi I iiilcnil- » h. iImim n<il tlicy iMa\ -ifciv wii

out I ; \ilii,ii V. SI. I'liiil I'll, II W iiil,:s a jiivcii plac/. I'nh I'n'i v." 11'.

(IS'.lt) .-,7 Minn. 4.I. ."iS .\. W. HliS i sn- i Is.VIl 1 Mai.|, II. I., (a-. 74.S. 2S
pcriiilcmlcnl I : .s7o)„iir> v. Ilnufiiiil I'm- L. \ Kip 4S i iiii(lcii;i(i;ii!il iiiaiia,"

diii;i- Co. (ISlilM Kis Idwa. l:!7. 7S V, iiiiiici. .\ track iinisicr. as incjiic

W. Sll (siipci intciiiiciil ! ; Sriillii,ir V. Ills ri;:lil tu cinplnv I il.oicrs fdi- a
Krll,i,ri (ls«i7i Kill M|..s. .-, It. -IS X. mad c.iii>p:iiiy. is aiiili.aizcil t.i

K. (ili (Mipciiiitciiili'iit I ; Siijihi isli III llicin an as^nraiicc tliiit lie will
V. Hrrtcls (ISDiii 17S I'a. 4111. :!.-i All. tli iif tlic appicadi ..f train-. ,

1000 (siipciintciiilcnt I : Dii' r.-il v. St. hii v. .Vi » )<,//, r. /,'. fo. i|s7
^oi/i.s Sitiriji'uiii t'li.

I Uir.l ) lu:; Mo. (;o7. 'rimnip. & ('. -iss. Tlic iiM-Ici ua-
(i.S S. W. .SiiV I foicinan of faclinyi: lialilc in I'm,! v. Clni-'iii:,. U. iC .>

niini.Kiilf y. \onlt;i Mfii. ('/,. (isit!)) U.Cii. (ISSi'i .Hi \\ i^. •JJ7. I4N. V
121 Midi. 11."). 7!l N. W. tins (foreman wlici-.. a -crvant in cliai^-c of a li.in

of factory); Chiniiiu />/•,/! I'uiiir if a~siircil a dclcrtivc in tlic coiiip

I'oiiiKlry Co. V. Van Itiiin (|S!»4l 14!l employ tliat lie iiiij;lit sal'civ sit

III. .•!:t7. :ill X. K. II. .'4 (forcni.in of fan- v, illi liis fed li:iii;.'iii;; down. Ill

toiyi : .\iiiirii-:h Wirr Sail ''<.. \. fun- lliis cii>c. a^ tlic iiiinrcd sciv.int w
iirlhi (lS!i:t) S Ini!. App. ;!!»S. :',.-, N. K. a dilleivnt dcp.irlnieiit. the dec

721 (foreman of factory I: l/c/ii/i/iv v. nii;;l.l he placed on tlial •.'round. A
r.miiiri l',iiiliiiii r.). ils'lS) lo:! Ca. siiranci' L'iveii liy tlic foreman
2S.S, 20 S. K. !12.'{

I foreman of printiiif.' swilriiini; crew in a raihv.iy yard
pstalili-limcnt ) : Sdunil v. <:ilhii i ISII'.M laid to warrant a lindiie.' tliat tlie

41 App. I>iv. :illL', .'iS X. ^. Siipp. l.'iS ant was not iicLrli^'eiit , Itiinilin

(foreman of con-triietion l : l.ii.ilr,! v. rimm.il /,'. fo. ilsi»7i U!l X. H.
.)/i.s\i.«(/H(/i f'lilii Co. (liM)lh 72 'it. 27S. )."i All. .'ill:!. .\ similar eoncliisioi

47 Atj. lOS.'i I foreman of coii^i rue; inn i : hecn .i| rived at where the assiiranc
Ooriiiin v. I). M. ().sbrini( i(- Co. i IsiUil Mixcn liv a foreman of a ^'ravel

115 Cal. 4:(7. 17 Pae. 21S i lo, il m » llmis v.' I!iilr!i i\S'.r.\) C, V. C. A.

afTPr) : Mmuiluin v. Kniisiia Ciiii I'/.ni 12 I'. S. -App. a:!4. ."ili l"nl. !IS4. .\

cC- Cnnl Cii. (1S!U) .iS Mo. App. liS a foreman of track laborers. .Vor

(foreman of niinc) : Mcliiyoii. T. if .*>'. /'. It. Co. v. \iikiIo (ISII2) 144
/•'. if. Co. V. 1/rAVr (1SS7) 37 Kan. ."102. 4(1.-., :1(1 L. «|. .VKl, 12 .<iip. Ct. Rep
l.'i Pan. 4S4 (siiperintcndcnt I : .Io.uk v. Allirminf.' (IS!l2i I C. C. .\. 4tlS, 1

Kl. Louis, V. ,( /*. I'arlrf Co. ils'Kn .\i,p. 1 1 :!. 49 Fed. 881, Anirming 4(i

4:i Mo. App. :j!l8 (second inite of sliipi ; ..(il.
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lir \ lis illjlll'fii IiV I'lll-i'll "if llis |-rli;ll|rr iijiiili l!if slllli'inoiit, (if llis

lli;i-l' 1' (ir Millie cm |ii|iiii\((', lll.'lt. lie l;ii:;li!. willmll' IUmIiic [icril. ]XM'-

IdPii .'I cci-T;iiii |iii-cc (it' wiirk. (If ::(i inin ;i ciii;iiii |il:icc. i- iliMt thr

|i;irlv iiKihini; iluit -iiitcinctit. liciic^- ;ictn!il!v i<y cuii^tnict ivdy ;i\viiri'

•it t'i<' rciil •i;iiililii'ii-, c\ci-ci-(il. liy nn :ii; nf llic -!:ilciiicii! iiiikIc, :i

r-]M( ilic illllll.lC'C (i\c|- the lllic
'

it' tlie -c;\; HI. ;iihl lllH ill.lllceil liilii

1(1 . i|"|it it cerliiiii ceiii-e nt' ci . .I'l i'l'iil': \' !ii.-!i !: ';. mI'I ]ie--il.ly. (if

|ii'(ili:ilily, li.ivc ;i!i-!iii|i(il il' llic >t;iteiiie|il \i.\<\ ii.,i lucii :ii;|ile. 'I'lu-

Jiliiu'iipi'iiitc ill iiKiiii (if 111" iilili-iitidii I'.c l."i',''''i iif >vliic|i i- iliii- iii-

• I'c.-ilcd i^^ (i!i\iiii;-ly f. mid in -itiiiitiiii- iddiiicjl willi nr clu^t'iv r<'-

.-liililillL; ill' se wiiicli :;] p- "ileil in :!e:i.,n- nl' ,\lii -h the i;|-]\;|||ieti

is the lliill]iei-f,irili;ill( 1 llie duty of ill-tr;ict inu. See (dlllplei' \\|..

'Iifr. '\'\\o iiivili;;' (if the ;;-^ll IMllcc lliciely i lit I'l i
1 iices m|, ;|i Idjt ii ill;!)

eleii < 'It, which eiKiiiles the si'l'Viltlt to el:.!;-;!' tli'' i!i:; 'el' wilji im ;ict (if

]iiis:ii\e mi -feii-iDce ill inip.ii'i in;; ( i'i'ntudi: in f: iceii ieii. when, in

:he ;il .-eiice id such :ill :i--nf:il|cc. he woiihl hiive Ik il Cdnipelleil In

I'cly npiiii tln' mere nmil'i ii-,iiice which cdii-i N in w i; hhnldino' int'er-

nuitiiii ".liich >hiiiilil h:ei' hceii ;:iven. It will \f fdimd, thi fcferc,

thill :lll the di'ci il ns cited ill tllis cli:lpter cNllillit the -cfV.'IKt !i< a

pfTrtcn who ^\;|s (dthcf <'\cns;ihly ipimrMnt, or ch.-iruca'ile wit' kimwl-

O(]oc rif the d,iii!;i'r in ipn -tii.ii, for (Hic or dtlier of thn rcMSoiis ox-

plniiicil in chiipter xxi. nut. .^

450. General uoctrine as to the effect of an assiirance of safety.

—

i'lio di.<'trine ii]i]died in fin c;i-e- cited ill this chiiiiicr iiuiy lie onti-

monilcd in its mo-t ycncnil fdfiii iw fiillews:

Tf tlio soi'vimt is sliowi! to hnvo entered npdii tlio porfdrniiinco of

' T" ii^^nic 11 -^civiint llmt r\v. iinliL;lii ih fcinl inl'- iii':;liu'i'iicc i-^ ii i|iii'stion for

I'l l.in inlii wliicli lir \vm- oiilrrcil to l'o t '»' iniy ulii-n- tl viilciicc is l|i:it the
\\;is -Mil .rhl." "lii'ii in f.ict it l;:i'l I'liir'ill c\|irr--ci| fciri tliiil llic walU
I'o lliiiir. iiiiil till' iiiiciiM'ii'iI i'ii~l- Arri' .i tin ticiich in uliicli lie uii^ working

I ii';.:rii':i~ In il |ii'r-oii jiiiii |ii Ml.' into it, iiiiLii' full, liiit tl'iit. Iicii!;; :> nniii of

i- i:.".'I'_'i-iici'. i>'l!rlrii \. Silt, Ihilh It '''y liiiiili-l i\ncric!ic(> in tlml kind of
'•o. I liml I 177 .\l;i--. I-'.', .'ill N". i;. I'.'), vu.ik. lir cniitin' I in tlic (iii|iloynciit.

II i-i II i|ni'-liiiii for tlic jniy ulictlicr iri\ii.L.' iinon tin- ii--iiriMicc of tlic fmc-
s' vi'civci' o|,('i;itiiii.' 11 mine x> •- in fm'l ni.in in etKiiL'i' of ti." umk tliiit tlie saiiin

ne;:li;.'ri!t. mid wlietlicr lii~ ii,'.;li;.ii'iuc u.r.' eniiiily -iiV. Wnll.ri- v. Smlt
\v:i- tl'c |ii'i\iiiiii;c <'iii~e of iiijniy to ;i iltiooi |ii K;in. .\|i|i. tl.-!. (il Tne. IIVU.
iiiincr. wli'ie tlicrc is cvidcm- to -tiow \\lii'ii' |il.iiiilill'. v. Iiilc opcratintr de-

iliiit lie not only fulled to wiuii llie kit- fciid,iiir< inaeliincry. Iiciiif;- striUled liy

li'i- of tl;e kiiowii pve-cnei' of i;i-i in tile an iinii-nal xnind. stopped umk. oIi~erv-

iiiiiie ill -iieli qniiililic- ii-^ iiii'.:!it euise iii^ wliieli tlie defendant a^ked: "Wliat
all explosion. Imt tliat ilie hclei' «iis i^ tile mallei ';" and wa- aiKweicd. "Tlie

lliroun oil llis jiiaid ainl lei not lo c\- cliain i^ ^oiiii;- to lireak," ii[ion wliieli.

I«'ot tlic ]irc-"nee of ::a- I \ 1 lie ,is-iir- uitlioiit niakiii'..' an cxainiiiiition. wliieli

anop of tlio^e who eiiipli.yi'l liiin tlint if nnd" woiiM have di^elox'd defeels,

tlip mine wa^ safe and free 1 1 oiii l'iis. he a--iirel plaintilV that there w.is no
liniirii V. Hiixh (ISlU'ii 22 ('. ('. .\. ^W. d:iiiL''i. aid ordered him to "•.'o ahead
70 Fed. r<4!'. 40 I'. S. .\pp. i)4!l. The on the eliaiii. '— lie in liaijle for iiijiiriu<i

HI

ittl

' a



l-'l-.t M.\.'-Ti;i; AM) si:k\ \\t. [ill \i'.

ci-rliiiii \\n, k, or !• 'Ill III lied iii |i<i'l'iiriii iliiil wcik. r- I\ iiij i |h.ii ;

.Slll-illicc u|' hi- liiiisl.cl' ur lii- IIKI-fri'"-, I'l |i|-i-i'lil,l' i'l' lli.ll -llcll

Wciillil lliil miilulv ilii|HTil his -mIcIv, the inrrf t':ii'i lh:il. li'l'i.rr

ccivril liic ii- iiriiiicc, hi:i iipMrchfiisjiiii-i -i- tn l!ic p. -ihilii y uf j

li^nl III 111 cNcilcil hv circiiiii-lMiici-s uhii'h had i-i.ini- Id lii- know

will iKil. ii- iiKiilcr (if Imu, r<-iiil('r liiiii rharf^calilc. riilur with ;

-iiiii|iMi.ii 1.
1' ihc li^k iii\id\i'il ill the wrk. ur wi'h (••ini rilniii.rv

j;ciii-c.' A i-clcrciK'i.' til i.hc ciisiiiii;:- -I'ctioii-. will shuw ihiit. i

f:i'ciit 111!) jni'ity dt' the ca-cs in whidi ihr cliVci dt' iin :i.--iiraii

sat'cty lias Ik-cii (.liscu.-^''il, tlii' hitler ih'i'i n-c ha< hccii the mu' ac

raised.

451. Rationale of doctrine.— In .\li--iiiiri it ha- In en dndani

an a-siira ice trmu one rcprcMaitin:^- ilic iiia--ti-r ihal tlic iiiachiiM

apiianitiH IxMiiir ii><'d is all ri;rlit. and an nrdi r Irnm him in his

lilt U> ii«(> if. lint witlisfandini; a ciPiiJiilaiiit id' tl.r -crxaiil as to it

tic-iincy, aiiionnt to a iniaraniv nt' sal'tiy.' lint this cone-

which Would oli\ionsly |)la('(' the iiia~!or in tlic |i;psitiiiii of li

taken ii]ion hiin-elf tlie whole risk nf what iiiiiilii ha[i|irn, irresji

of the prudence or ini|irndence of the s<i\,ini in ev|iii-iiii;- liinis

the danficr. is inconsisti^nt with the ireiieral iiiiiici|ile stated in

iiiilr. .\ more sat isfaclory theory, recniiiiized in .Missouri ii-i

well as in other stat<'s. is that, a- the kiiuw led'_;e and means of k

edi:(^ ])os-es-ed by the servant are, under imrmal eirciimst

inferior to llio.se pfi?ses-e(l hy the nia-ter ( ciniiiiare ;;!; |n7, II",'

the foriner i.-^, as a i;eneral nih', jnsiitied in roi\iii;;- iijiuii any e:

statement made by th(> former in nspect to the exi'iil of the d

of the oin ploymen t.- In \iew of this di-|iarily of iiifiirmaiion,

inllioti'il liy tin' siil)so()iiciit hirakiiijr of v. .for,,!, Duhl J'nf!.iii;j C'l. ( lOi

tlic rliniii. Unfjiii'in V. Dicliiisan Mo. -Vlil'. "ii''.").

(lSS,-ii .-il W. \:\. 142. fi S. K. .'i:i. 'I'l -liHio!;y uivni Ky llir i.liiiiti

' .\ ii'.'tilioii nvcrrinL' that iiliiiiitilV !ii' lirliivi'l iIhh' m;is im ibiii;:i'

fiillod llic iitlciitin!! iif lii-< fnn'iiiMii to Ills formi;!!!'^ h-.-'iki i;'-i' tli:il Ilic

tlio condition of tlio inslniiin'ntality in i;oiic is coni'ichiit on tlic ijiic-tioi

i|iicstion. iiiiil of tlic iliiiiL'cr wliii-li inrc. Mnl In: v. I'lilli r i ISIll

iiii;.'lit Pi'siiU tlicrcfroni: tliat <lcfcii<l:nit. M.'--. liiO. , \. !•;. s:!.

tliioiiL'li such nu'cnt. ;i>siin.il phiintilT ' 'i :<:,. n- i,. \. SI. I.r'iiin d- I. M.
that it was all liLrht. and to ;;o ahead: (I'TU) ill Mo. .-,:!2 ; Sdllnin v.

that it was uniicccssary to do anytliiii;.' ('/<(/ <( SI. .1 . /,". fv,. (ISilli 107 '.

with it; and that plaiiitiir. iclyiiif; on 17 S, W. 7tS: Umrhiiiil v. I.'/\m

such representations, was induced 1o /,'. r... ils'^ij) 20 Mo. .\|ip. H'^i.

continue to operate the machine.— is •'Wliih wi- s.iy th:i< a man
not insnlTicicnt in failin;; to ^how plain- ciates a ih.ti;;ir. uc nu.iii tliat Ik

tilt's iLriiiirancc of Ihc cond' "ons of the a jnd'.'incril a- In tlic liilnie, ill

danger to wliich he was c\\> - i. Utalzcr liis jiidynicut ii right. 13ut if, ;
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452. Assumption of the rink, when available as a defense

Tlio ctTccI lit' 1 lie srl'Villlt's kliipw liil:;r w lurr lii- ;i--illii|il.iiili nt' tin- I'

is rclii'il ii|iiiii '-! (>iMii III III! I'n r.lil. It' iliMt kiinwliil::!' is iiiqiTt'i

iiTnl oxcii'i' ' II, tlic jii'iiiiM i<. ii|Miii piiciiii |iriiii'i|ili*. lint liiiiTi

S«' ^S l',"i7, l'71. inth . Dm mi ii--iiriiiici' llmt ;iiii(liiiiiiM>- jirc in ;,'i

COndifiiill Illllllit'ostlv (MIIMuI |ir(\lllt llir ii|lllMliii|l nl' ll ilctrll-*' wli

is n-uMrilcil ;i> ciiiiiiilclclv ii]:ii|i -lit. wliili it li:i- lui n ]i|-ii\i'il tliut

risk WHS kimwii to ;iiiil i'iiiii|iiTliriii|i'il In tlic »i rviiiit,.-

son'n want of vi;;il:iTicp. Sim- I'lnn-^'il

vniiin R. Co. v. Ihii,,- (ISl.tli .1.") I'ii. r.n.

78 Am. Di'P Hi-. ('iiiiiiiMic nlii. llii-

lillit'il:!;.'!' 'l-<'il ill Killlirit V. h'lill.rlly

(ISXfii TS Mi.li. lis:, US. \V. l.Vi i8

4.").l. iKiti- 3, iiif)ii) : Go III n v. Iliisli

(ismii iz c. c. .\. i!Mi. 40 r. s. App.
3-»!l. 7li I'l'it. :n!l iS till, iii.tr 1, .vK/iiii).

OtliiT c.i-ics wliirl' will III' iwftiil l>y

wnv of aiiiiliif.'j' nil' ilril in S .Vi, uiilr.

''\rlsnii V. SI. l-'iul I'h'ir \li.r/..s

(1S!I4) ri7 ^rinn. I-. .'.S X. \V. SCS (su-

poriijlriidoiit lolil -irvanl tli.il a mil-

c'lilK'. till' (lifiiN iif wliicli lie linil Jilt'-

vioiisly ili^iivrH'l. liiul liiiji ir|i:iiri'il- -

case lirlil to lie t'i>r jiirv I ; llnnlii i(- //.

Coal Mill. Cn. v. Srhi.ii.ll (lOOOi 4:i •
'.

C. A. '>-V2. 104 Ki'il. l^i (nil f of iniiii'

dorliircil liy siipi-iiiitiiidi'nt to ln' vifr).

'A servant "a'^-niiirn tin' ri»k \ lii'M

he viiliinlaiily cnliis into ilaii;.'ri ap-

parent to liilM. not wit li~t a Till in;; an

agent of llii etiiployer tell>< liini there

is no ilanj^er." 'I'lmnnif \. I'.iiiil.n Inm
A St'il Woilcs! (ISllli Sll Miili. -JP.i. ."()

N. \V. H.'iO. An eiiipliiyie operatipu' a

planini; niaoliiiio witli wliicli In- i> fa-

miliar a«>iiiiies tlie ri-k of the tielt liy

whieh it i- run lin'.iKiii;.' apart, when he

oliserves that the fa~li:iinj; have par-

tially given way. ami eonl iiiiii"* to op-

erate, althoii^'h ho eatU t'lr forenian'-i

nttenliiin to it. ami is loM that the lielt

is all rifrht and to go on. .1 /(</. ysoii v.

W. C. l/,i/i,i/ l.iinihir Cii. (
1S!I1 I 47

.Minn. 12H. 4!> N. W. iiii4. An eiiiplnyeo

who knows that the lights almut the ma-
chinery he works mi are ilofective. and
oontiniii- in the employment, assimies

the additional ri-k. and is not relieved

from <noh asMimption liy the statement

of aiiiitlier employee in re^pmi-e to his

imHiiry. that the light- arc all right,

where he says nothing alioift their hav-

ing lieen repaired.—i'>pi'i-.ally in the ah-

si'lice of eviilenee that tlie taller em-

ployee represents the master. Ciilniiiilii

I'liil if //'III Vii. V. ('iiinniiiiiin ( IHDCil

8 Colo. .\|,|,. .-.41. 41-, r.u. nT... .\ -t.in-

Mieiil. liy a foreman to a boy lilteen years

idd eni|ilii.\id on a p.i-linj tnaehlnp, 1

it was fiHili-li til uv .1 >piil -lock In

the plpel ImI »\een the lielt of fill

and a lieated evlinder. and that he ei

n-e his lianiU withmit danger, i-

an a»-nranee that liis hand wmild
lie drawn into the macliine if it earn

eonlaet with tli" -urfaee of tlie lull

and eyliiider. s(i as to render the

plover li.ilile tor an injniv. I.oin

V. rin II 1. 1 in I'liiiir r„. (IHIltl lli!» M
:ii:i. 47 \. t:. liiiiil (venliet for pi

till -it a-nlel. .'»ee at-n I'dhiiilnii

V. Uii'iifi/iin/ (IIHIO) 124 Mieh. \i:>

\. W. 7117 (espel lelieed employee
ii|ii'r:iti'd planer fur eleven months, ki

ing it 111 lie defeeli\e); llnilil) V. /

Sin.,, .t 1/. N. /.'. r,>. (1S!I.-.I 13 .V

lilt. :U \. V. Siinp. 10H!».

( liniment Ing iipo.i the eirrnm-tai

in Wiiiiiiffr V. Itiiir ( ISIII I 40 111. .'

."ill. the eoilit said: "This cas*. is

analogous to that iipon which so m
authorities have lieen eitod. of defee

machinery, and notM itiistanding ^

condition the employee is urged by
employer tli.it he cm ssifely proeced v

it ; but it is a case a* to the modi
proceeding wi'h machinery that was
dcfeitive, where, a- to the .node or
111' -ately operating it. there \va- an I

e-t dilierenoe of opinion betwciii

employir and employee. It caiiiiot

.iflci- such dill'erenee of opinion has n

ile-ted it>elf. that the employer 111

after lieeomes an insurer of the empli

against an accident, even if it r..hi

occur through a mistaken jinlginen'

tho employer, where the employiio

untarily conlinuc>i at such work,
.^iicli case it would seem that the

aril, if any. thereafter would be i

dent to the employee's service, vvhiel

\iilniitaiilv as-iunes."

In .I/o/';i.s- V. I'frffir ( IfiitS) 77

.\pp. ."illi. where the defendant asked

an in-t ruction that the servant

-umed the ri-k if ho knew of it.

ihat HTiiler siti-h circiim-lati'-f- it

wholly immaterial that the order w'
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'\v of it. anil

aii'-t- it \<;i-

f oilier which

i 4.-.:i| .\>M i; \\i I, III'- s\i'i:i\. I2i;:

453. When the servant it chargeable with ne2;Iig:ence in undertaking

or continuing: the work.— (/. ,V. '//;,;, /,,, ,i iiu.Jii,,, fnr Ih,- juni. .\

Iiir;?' iiiiiiiIh'I' lit i|i'i'i-iiiii> iii'i' ii|iiiiiiil in wliirli il iitriliiiii.i'v rii'i;

liijiiii f till' -1 i'\iiiii u;is lii'lil III III- I'.ij' (111' jiii'v III! ihi' o^iuiiini iliiii

lie r<'li('i| ii|Miii iiii i-x|ii'i-siii|i ut' ii|iiiiii>ii ;i- tn tin- -iitVtv nf tlir i-uiiili

fimis til wliirli 111' wniilil III' i'\|iii-<i| il 111' iiMiliiliiiik nr riiiitinni'il |..

INrt'uriii till' umk in i|iii -i ii.n.' ()iiii'f i:i'iiii|is ut' rii-i'- iiiiMTiiiil Kv

he olu'Vi'il wa- i'iiii|ilii| with a lliii.il of |irii|i'''t iiiu' .ili<nr 11 ar. knew or iiii;;lit

ili-riiai;;.- in 1 |,c of .li-^iln'iliillr •. illlil to liaxe klluull that the ali'll «a- «.!

I hat Ills foreman a--iiie'l liiiii thai -iliiiii'il a-, to e\|>ii>e liiiii to ilaii'.'ii

there was no ilan;;i'i. il «as lieM that viliile he « i- on -iieli a ear. is a i|tii'-

tlie in-lriii'lion luul heen ii;.'lilly le lion for the jiiiy. where tin fiiiiiiian of

fn-t'il. ina-niileh a» Ihe-e eli'iiniil- m'Ii- the ei'i'v\ hail lohl hint wlien he Heiit

in.ilirial in re;;aiil to the i|iie-lioti nt to woik. to look out for liiin-ilf in ;:o

the vrxanl's nr^jliMriii'.'. 'Ihi- riiliii;; in;.' lliroii;;li the areli on hi;;. Iii;;li ear-:
woiihl eertainly not he aii'i'|i!i'il a- l' I that on loninioti ears he wmihl he all

law in .very stale. Il i- ileal thai, if riylil." Iliiii.liniii v, I'luirniil II. Cr.
the ina-lel eh it- to lily on till' iletill-e (

|s'lS| |,i| \ ||. Jso. 4."i Ml. .>li:l. .\

of an a"iiiii|.t ion of the ri-k. he cannot lirakein.in iinliiei'il to in. ike a . nijiliny
he eonipelleil to ileal with fait- wliieli liv I he pronii-><' of his sii|ii'i joi |.> sto|i

woiihl he niiiterial om1\ on the -iippo-i tji ir in time to a\oiil ininiy to him
lion that the ilefeii-e of lont i ilnitoiy i- jii-liliisl in rely in;; upon -in h pr i-e

in".;liu'etii'e was the one ii'lieil upon hy until it ln'i'iniie- appannt tli't tlie sii

liiiii. or the only one inailahle iiinler the peiior will tall to pi i form hi- ilntv : ami
eireiini-laine-. jii- i iL'lit t > reiiuer for an iiijiiiy -ii-

' .\li employer who ties I ,vo lacMers to- laineil ih-peinl- upon uliethei lie loiild.

;;ellii'r to make one -iiHieieiil ly Ion;; to liy the eveiii-e of lin.iry pnideiii''.

reiK'h to the roof of hi- harii. and di- have there. iftei e\trie 'I liiin-elf from
reels his employee to n-eeiid. ii-siirin;; iliinu"'r. l.iiiiiMiiiin IIjIi mn If. I'n. \.

liiiii that it is safe, and that he is an rmxli us (IHliHi Ml Tex, t . .\|i|». \W.
old sailor and a -kilfiil tier of knots. 47 S. W. ;iii. When a lahorer who is set

is lialile V here the eniphivee lelie- on to work upon ii railway Iraik. neeive-
his as-iiiaiiie- withont eximiniii;; the an assiiranee. e\pre-s or implied, that
f.i-leiiin;;. and is in|iireil hy it- ;;ii iiii; the iisr of ^mli track i- -ii-|M'nileil. he
way heean-e it is improperly tied. /»•// is not ;;iiiliy of iie;;li;;i'iiie if he t"'es

iiinil V. dmilil llSil.'ll l.'i7 Ma— . ."lU:). 'M on workiie; wilhonl coi. slant ly watch
.\'. K. Sli2. All employee who does not iny for coining I nil, s. Mniiniir \ . I'ilrh

know the -lie rate of speed for a y^ritid luim I!. I'd. ilsssi I4li Mi-s. ;t7)t. l."i

stone liirni'il hy niiiehinciy has llie riynt \. V.. .ill ivixant was run over while
to rely on a statement hy the sii|i|.rin- he w a- swecpin;; up the ^rain which had
teiiilenl of the employer thai the spenl fallen from iii- on the track near the
at which it i- rivolviiiL' is -ale. Ililfrn- hoppers into uhicli the rest nf the car
sli ill \. Mriliii'l ilSllili l:ill Mo. ."i!!.-,. ;il! loads had heen di-cli ir;;i'd I . .\n eni-

S. \V. Slill. AllirniiiiL' on rehearing' ployi r of an incvpcrienced driver, who
(IHOli) Kill .\|o. ill!i :!7 S. \V. S'Jil promises to fiirni-h him with nolliiiin

(IS!l(li l.'IC, Mo. (ll'.l. :;s S. W. J!)4. A hiit L'entle teams, and a-siirc- him that
carpenter employed hy an elccliii' com- a team fiirni-hed i- ;;iiitle when in fact
piny has a ri;;lit to rely on a stntenient it is in the hahit of riiniiin;; away, i-

hy llie foreman that iiniii-iilaled wires liahle for pi r-onil injuries sii-laincd hv
near which he is reipiircd to w oi k are the eiiiployee. willioiit hi- fault, hv the
not dan;;eroi|s. where ill re is notliin;; team hcconiin;; siid"' -nly fri;'!iteiic I ainl

to indicate that any eleciiicil current running .i way. Wiiniiilit I rmi Itninr I'n.

is passin;; lliroii;;li Iheiii. fh ',;iiii, f.ili- v. M ii il I ii iis!14: Tex. ( iv. .\pp. i JH S.

xnii fit. V. Iliiilsiiii (ISIHli i III. .\pp. W. o.'T. W hen- def'ndanrs stiperinteml
li't'.i. Will tiler an expeiieic u hrikcnian cut as-med ;i'aiiitiil lli.i* an unli'.'litcd

who wa- -truck hy an le erh mi:;!'".' arch hin wa- "all ii;;hl." ai.d alL-ruard- or
in defeiidanl'- freiL'ht IlOM-C W

I iilin: in tin de loldc
hile he ilered him ti

if a car of •'i.'iii. aii' I pla

1 1 into It to ciiiM V cks
iiiir. Iiinio

of ;ivera;;c hei;;lit. with his liody partly the side of the hin. v.is iiijiire.l hv fall
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,l|,t 11 -111 I'll III ll 1'. llill'!. .ll' 'l'Ml'..|| 1 1 .
'^ .lil i.'ll ^ili'.' 111.' |.l. V i. 11- 'l:iy Mini lll.lt

,.,|, M.i- 11,1 ,1.111 1 1-,: .<>, ,' ,' y. \ . it 111.' iii-l.il till' ill'mi- it 111.' I'"i.-

/,•ll^. ilS'iTi -Jl \i |.. |);\. .'!i'.'. 17 N. Ill 111 til I 111. » il il.'V.n. Iinli r till -1' rir-

^ ^'i| ;., 'II'I I
.- 11 '.' I'll'! - ; U".,.'/ V. ' 111' -t iin"-, v.i' I liii'U Unit tin' '|iii -t ii i:-i

r/i,',.i,,.. /.'. /. .1 /'. /.'. <'.., llMi.'ii (13 ri tlir .i--iiiii!.l i' 11 "f III.' ri-k im I "I '"ll

\1". .\|>'. Ill- I,, lA.iii! w .- ii--llli'il lllllt tl il.llll. I.\ li."^'i;r! 1.11 till' |..llt ' f |.l, liri-

i.i,!,!,.|, '.villi uirii 11. mil- \Mi- • ifi'l ; till' «i'i'' f n' tl.' im.v. mi.
I

tml |.,i tlii-

.hint V. SI. I.I, I'l: V. iC /'. I'll' ' 1 1 rn. ("iirt.iii I iM.'.i it »;i- I'l I'l.i' 111 «iiliilr:i\v

I I Sill I 111 Mil. .\| ''. :ii'-i I I'l.iiii ill' ' llll "' 111. Ill fii'iii ili'' jiii.v.''

111,. i,i'.,|,i:, 11 'I' till' -i.,'..ii.l mill" 111 11
' |/.,.. '.. /. ll .'«'. /'. /.', '"". V. Md<i>-

.'. f '.t ill ;i pi niU. 1 1 1 v, 11- .1-11 I'l. I tliiit (I'''7 1 "7 K.iii. .'.'.ii;. 1.". I'.i.'. 1>I ( -upir-

il . uM ;..' -.it'i'lv ii-.'.l I : 111" "'""'I U in itii'ii.l. nl t. hi pliiiiiH th.ii in.H'liino

\ .; (.. V. )i..'ii,lln ilS":ii S lii.l. \pp. niiiiMln' 1.1 1.1' h.i.l I..' I, ri'p:iii,.l' :
/.'.'»-

."r ». .'1.". \'. I'l. 7'-il ii'.'iiiiim ii--in- ! i"'. \ .
//.i ,,„..,. r il <,,. ilMi:ii '.':! Ky.

>., .,,,,,, ',.1 I, iliii. i.'ii'. mill ll,'!.' .! :.' .-'III. ;.>l> S. \\ . Till ( ,r\.iiil lii.l I'l'ii-.'.!

' "f i\..:l, \Mi- -.f.'i ; 1' t.' 11-.' 11 -:i\\ mih-- il ", i- vpiiiii'il. ii'.il

,.„ . i''i'i r/.i' if ('..'/ To. ..Ill, 11-1111 I'l wi.rk wliin iiif"! iiii'.i liV

\|, ,|i. (is Miiiii'T iii;iiri.l till' I'l.ii liiiii t thiit it \v;i- "nil ri'.'lit"!:

1 iiiiliii'.l -Inll h.iil 1"'. 11 11- (."<..;.'" \. /'. 'I. 'Is.'../'... .f '•". (IsiKl)

. -u'.' : li,i,:,K V. t:,:''il!. 1!.-. C.il. i:;:. 17 I'm Jis I -mil,, f.iii-i;

nhii. I. .1. 1--1I I'li'i'i'iil. 1' .v.,,.,/,. ,'s'. ;.. V. /;.,/,/, (isin'ii 17S I'.i.

liiiil 1 -i.-.l thiit .1 101. ;i."' .\tl. limit ('•1111.1'..%.''', iifli'T ilin-

i,i..
I ii, i''i,t llll ri,\.'rir:.' Ilinl n in.ii hiiii' vn- i.iit of (ir-

•

it llll. t 111" liiiil'l. r ill r. iiii'i Mil', riui" tlio -ii|ii'ritit''ii'lriit.

hat it "a- 11 ri'J'i 1 : tli. r."!', 'iiil itiiii'H i.pi lati' it iiftrr tin-

(ls!i7l 17 '. " .. Div. siipi-riiitiii.l-'iit liiiiI iliiiir -1 wni'k up' ;i

., 'lil (-.ivi ' ill." it nni! 1 HI uii'i''! it all ii',;lit i ; V'7«,i,i

, i-iiiHii. 11 "f -.'.. '.'I '- V SI. I'l, '/'/.., 11.,,;,',' ( IMUi .".7 Minn.

,- l.ti. 11 111 ill, it till' nil- ''1 I.'!. .',- N. \\ .
S'.S 1 -llpi-1 iliti'll.l'llt tiilil

k rcciin .1 liiiii t" '"• '•' "i< ml '''it n iniiliiii'' t ln' ili'fi'i'l< "f

•.\hi.'h h ll 1.1 pi,'U.,ii-ly ili-i'iivcri'il hii'l

•.,1,1, Ms;':;i d C. C. .\. l,,. n r, piiri.il i

.

•,..., :.:i. ;.:. r',.l. i'-il, - .\ -:'l\:"i \\ in - - '.li-i!-'-- it i- trvpv.

',,;,) t,i ll.,"..' ill ati'.iiH' i''\. lur- aft'T lliry hiiv U'l'ii
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I, 1

liai:
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wuit cxiH-i'ti'il lo liit|>|»'ii \v<iiili| tiiil liii|i|M'ii U-I'cin^ n i-iMtnin tiint';* or

llml an ncrurii'iiff wliii'li wuiilil iMiiliinyii' hi -iil< t\ n.nlil milv Imp-

|xii un a ti>iiH'(jiieii<.'0 '•' •iiiiiii' I'iirlifiiliir tliinj:',- li. m;; iI.iik; ' or tliiit

lilt Nvuuhl not iiii-iir uti\ lia/anl in o|M'i'iiiiii;L: iin ii|i|iliuiii'f in u tt-v :iin

iiiuniitT."

if llu' .>«'r\iint is uUhtuisi' cntiili'd to niv r|)oh ilii- niii-tcr's ii?<i'iir-

anoc thill tliiTc is uo danfici-, thr nuTc fad lliat lie wa- U>\i\ \>\ a tVI

low iturviint tliaf iIht was ilan;;<'i' in not cnon^ili to ii-ndcr liini

I'liurgcaMc, tis niatti-r of .aw, with contrilintnrv ni'iilip'tin-.'

In .xonic (M<('> till* ilocti'inc lia< liin laiil down thai, althon^'h a do-

fis't '\^ ii|i|>ar('Tit, vet, if llio xrrvani iirocccds to work, on an as^iuran<-<-

jfivoii hv the niast«T tliat it i^ "atV ti' do >o. ;h<> master i- hii- for a

iTsiiltinK injury, unli'ss tlic extra ha/.ard is so ]iai|iali!<' ' ti i « innn iif

l<".t4(l lull a ri).'1it to rt'ly tn »iiim' I'Mint r I Inlil -.t IimiUiiiiiii i . .1 nn train or

ni till- ti-^tiT'i* aoiiiranrt- tliat In wimiIiI I'liuiiic Mould roinr iiyit a crrtain iiriil^i*

liMH 11 iiiii'\|iIm<Ii-i1 cailriilKi's in tin- n- iiiilil « icitain liiair may iimiHrly lir

vol' •. .iiiiliixiiii \. Huil.iinrth ( IHiit) i.iUi-M into I'DifiiliTat inn liy Hit- jury in

Ida .'lass. 2."il, .'IS N. K. .)10. »<pni|iari- ili-li'i miniiic nlicllii-r !»• wan inylijjciit in

Hriidhi/ V. .V> If Villi: <\ H. fo. (IHTJi not -ii'in;! the cn^iint- ulii<'li iiijar<'<l liiiii

:i riic>in|>. & r. 2HS ( laliiiriT ciililli'il I" wliilr liv «a< <Tii-«iny lli<> Iniiluf bi-fiiri'

ri-ly 1)11 axiiniiK'i- of trark iiianti'i- that that hour, in thi' dark, although roiiiin;:

wa'niinK of the approach of l,aiiis would 111 a dinriion o|i|>o«it(> to that in wliicli

lioxiven). )<R hiniTlf was walking' ( llrcwcr and

Contrihnlory notflijii'iiCr of thr «ri\ant llrown, .I.!.. di»«<'iitc<l on Ihc );n>an<l that

is for the jury iijion cvidiiii'i' lliat tlif tlii' plaintiir wa.s iit>),di;.i'nt, us a niatti-r

if hiw.) \iiilhirn I'. K. Co. v. Aumli.
I IH1I-.M U4 t'. S. 405. m L. od. .'lOtl. 1;!

Slip. Ct. \U'\i. "40. Allirniin-r (I,"-') 1

(• r. A. 4tts. 1 V. P. A|.|>. 11.1. ;j : d

SHI. Amrniin;; (IHOI) 40 Fed. .it.l ;

h'h.lll V. >hii,l .tic. K. Co. (I81M1) 1(1

M>p. niv. IS. 41 N. Y. Siipp. 70;i

>rknian wi'iil iindrr trno'.; in rclianci

stat/'nii-iit of fomnian that no cai

lid pass until a tinit' much later than
I III- time of the anidcnt 1.

" niiniliiH V. Ihitd (ISlll) 10!) Mo. 7.%

IS S. \V. I14!l (plaintitr not ncyli^xnt

IIS nialli-r of la\\. in piiltin<; his haml in

,, .,, side a. iiiailiinc which, he was n<»iir<Hl hj

fioni a mill, and ' is injiircl. -vliiic the forcing n. would not sturt without tin

piittinji lii> liand iiiioii^di tlic 1 i-inu to piillin;; < i a ro|s>i.

iidjiHt the iii|u>. hy thi- riniiloycr'- slail "The •|iie-tioii of the servant's du(

inj: the blower without his " know led«" care is fm- the jury, w! ere his injury re

and without ^'iviii}; him notice, after in sulteil from his reliance upon the assiir

dui'inj; him to Indieve that it would not niiee of his foreman that the jackscrcw

Is- started until he was notified. i< en- '
' ' '- - ••-- — - •

titled to recover for such injury. Km-
,„ij V. l-olknts (ISSO) ;s Mich. liST. II

V. \V. 152.

Compare, (^•nerally, the case» in chap

ler XVI., <iH/i'. as tn the master's duly

to worn his servant: niul also thosi' cil- 1071

cd in i
""". orih .

•That the Ik>ss or foreman of a rail

employee was injured hy the descent of

an elevator wliih' he wiis at the liotloiii

of the elev.ilor well pickiiiL.' up pa|>er.

and thill the su|H'riiitendeiil had virlii-

ally proiiiisid to hxk out lor him .hile

so enpiKisl. Siiilliiiir V. hi Umiil (\>*'>'\

I (10 Mass. .544. 4S \'. K. (122. On the

yroiind that, if tlii' (h'fendant hy his own
net has thrown th.> ptaiiilifT o(T his }.'iiard.

and ({iven him reason to lieli<v.. that

vifiihince is not needed, the lick of

such viyiliiiice on the part ~>t I he pV.in-

tilT is no liar to his claim, it m. s Un-i\

held that one emidoycd to tiv

on 11 hlowcr nsei 1 reiiiovilii:

;.i|M'

iillTs

which he was operatinK mi}.'lit safely U
lowered .^ "eitain distance. Kiiitiht v

,,ririiin-i Whol r„. (1899) 174 Mass
4.-..-.. .>4 X. K. S!»0

' Mlhrr V. Tnlirlrllntli- (ISnCi) lO:

Mass. C9, 48 L. it. A. 542, 44 X. K
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(inliiiarv infflli;;. in'r iiinl |ini.|<n w..uM iiirm- it." 'I lii- .I'Mtrim

'.Miilil :i|i|M'ar l" Ih- -iiiijilv ilif |..-ir.il . i|nl\iil' II' ..|' iliat uliidi ilc

(l;i. . - l.lial tin- lai'l 1 1 A -> I* nil"- iih'ii! Mi!u a kii" ii I.hil- i' "li«'- ii"f

ll.-.T.-«arilv illlpiv llliil lir '.xa- :,. -Ii-. • ' > . ,i ,.'.-'.(/-'.. It tl,.

laiifc\iM;;i iiM'tl iinaii- an.Mliiiiu iii'Hi' ilian ini-. i '.,ii '^- •••n.il.'

1

,. p'
I tliiit wllic'li i- I'niiii.l ill till' >M-' » .'ill .1 in ,iic inxt -iii"lr« 1-I..II

..iiis sM'li.m. iJiit il \- ii"i ami" t. ii..iir( iliat ila- .ir.i.i..ii- ulncii

(IiiI.mIv tliij* (lorlriiir wci-f all ivimI.icI in Mi-- .mi. a -i.iu in wlii.li

llic |Mi\\«r i>|' llir Ill- h' 1 M.'l 111- M\. r|-i.|.- M lilirl- „ .III- III lie iiuui'

i.|iariin:l.v »xcrci-r<l tlian in itm-i juii-iiiriii'ii-. .""<< i :!"). .(/<'-.

Ill oiif rasi- it wiH aruiH'l that liir nili' a- in tin' lilV.'t .i| an a--iir-

aiii-fol' «al'<'tv -liniiM lir ililltiint wlun- iln' a|i|>iiini-< "a- .<( an i'\-

ircinrlv .inii>lc cliaiadi r, .-inli a- a laiMi r; l>iu llii.i cunifnli Tnl

ni>t prevail."

Tlic servant"'* piwiiinn iV. .if e<iui'-e, pr..|iiiili"ii!ill.v si ivnv.ilnne.l

ul'oro lie was n<«t. "iiiv a^-ni'ei| llial lln lilinn iii|ilaini'ii .it' .li.i

tmt impt.-il his -at'et.v. Iml al-» iliai lli--, umil 1 Ih^ all. iv.I I'm- lli.-

Iiettor,'" (?<><• eliapter xxii.. niih); .ir ulni-.' ilir laei .if ihr -. rvani's

liaviiiff aet<'(l uii'ler a speeilii- i.r.ler eon-iinn^^ a .ii-i iini ami aildi-

tiiiinil clniieiit ill tlif> eaiw " (sei' eliapter .x.niii., <n,lr).

•ihlri'lae v Ufllnml Hhisl fiinior, miiii-li tin- |i.iili: \\<if,i.r v. rhira-io,

I'm (IHsil) 7S Mo. .V.il: )/..,'ii/i.i.i V. /,' /. .f /'. /.•. Co. (imt.ii CJ M.I. .\|.|'

hinsas Cilu rh„ .f ru„l Cu. (IHlUt .".S \:>\ ilailil.r »ilh w.iin riM.ni|-l
;

\:.,,,,,

\|„ \|M. lis- -h.orH V. SI. /..ii/.v. \. rf /'. N. V.rr.n.t,!. .V/M,,„ iMiurl.,, Co. ( l!"tl I

rnvhlCo (IHlMl 4:1 M... .\l'i>.
•I!'^. '!"* '•' '''• '* ^"- '"' t**''*""" •"

• H.irii.r V fhira,,!,. II. I. .( /'• K. «"" -ar.il tliiil .-.ii nil |.i..iiii«.m! r.'pan- 111 a

(18(t.-il (IJ Mn. .\y\>. \'.<1 (-.Tvaiil li-i'l iii.iii^'l.' lint Iltii .• •ii|.l.-l.il In fun- «li.>

« la.iil.T Willi ".nil r.nin.l-i. '':,'",',"','."'"'',.
, „ ,, ,,^,,^, ,,..

•"Wh.-r.' 11 iiiiiMT .>.ni|.laiiH ..f Ix-iii;.' I/'Am- v. 1„„.-i. Il^llr (imifii lt>.

,.x,K.s„lt«.lali;:,rfr..mni.. ,M-il.lifall Ma-, .i'l. ts 1.. I!. \. ••••;. •• V t;

aii.l is ii.it nnlv a-un .1 l.v tli.' uii.l.- -Mn. Unn I li'l'l to !»• a i|.i,-linii l,.i tl,,'

jrmiml ina..a«iT .,f Hi-- i.iiii.- tliat lli.r,. jiny «lii-tli,-i- :, li,.,l ..iiviir .iii.mj.',', in

Ts no ri-k. Iml i,-,,.iv.- a |,r.,iiii-,- ti,.", h.-l|,in..' In ImiM ' "all at llii' I,.,it ,,f

tl.o saiii.- .illiiial (hat tlu- -t.-n.' will I-' an .inl,ai.l,i,.,nl ,.f .-.nil, .;(• .ir .!"! I.vt

v.TV -li.irllv r.i,i..v.'il. it. is f.ir tli- jm.v ,l,,|i. an,l ml -1„m,',1 ..i |,i..|.i.'.I up was

m sav wl.i-ih.T an ininrv wl.i.li li,' -af n.';ili;;.i.t in ..l.,'.viiii.- ..nl.T- I,, p, ,l.i«n.

f.Ts tlir..n..h ..in- liack to work l.,f„i.' allli,n;;li ivlu. lani to ilo -,. wli.-n 1,.'

the nianaJi-r-s i,ronii-i- is ftilliH.M -liall "m- IoM that ll,.;iv u.i- no ,lan..'.T
I _:

1h> e.iiisi,l..r.Nl .111.- to liis ..vn ni-lir--. ./„./,>.,„ v. i:,„n,,., /.. < ... ilssii, ,.

or to his havini' iiniili.itv r.li.'.l on tl„. Ca. s- (-.•<li,m lian.I. aft.r ini|iiii.v us

a-suramos so Kivcn l.ini. I'.ilrrs;,, v, to ,laM;;,T. wis onl.-r.'.l. Willi a .ni-.-.

\V„llac,- (lS.-,4) 1 Ma.'.,. H. I,. Cas. T4S. t.. '.v or l.-av.-. an.I t.il.l Hi,,.' ua- no

„u Vn.» I i K.i 48
.' '''; ChiKHii 111./, iv'oi /'CSV.,/

rW'ils; (•/ii;,o,o nrop /.„r.,.-.f /• /.-.../. 'o. V. SMu.MJ W>2) Vi Uh

,b„r„ y.V,n,lh,n, (IHlMl I III 111. :i:i7. Xpii. :tl7. .Mlii mini; (IsiUi IJS 111 t.

1(1 \ K in'24. .Mririnin;; (1SI»:1) .".O 111 :iii N'- K- ''^ (-.ivant. aft.r pi,.t,'-t

\pi> 470 (inP\l»ori.'n.'.'.l -.iNant w,'nl on lia.l ;'.in.' to .11^' umliT a liank .il o.iilli

Msin.' n .l.'f.'.liv.' nia.liin.' afl.T lli.' f.n.' in r.-i«.M-o to an .'xpn-s onliT ami an

nian'liail ii-iin>,l him llial it was all M--iiian<'i- "f -af.-ty 1
. ^

ii.'lit. ami thai 111' wi.iilil -ii..,lU t.,- -lip 't'-' ...ntMhiiiory ti>--:;;.-,-i. f t!.-"-

plT.Hl with .' .-ontiivanc' whi.h woiiM lli plalntiir w.i- licM to In- l,r iIh- jury

I

'I
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h. Niiili/;i nrr jin n'in'hlc us .iiilhruf /rM'-.- -('mi' i
il.iii'uv iii ;:

iii'Iicr i- -:i;il ! I
!

l'l'(
i!ic.'i!ilc. ::- :i liKillcr of Imw, oi' l!ic iiihln-lnkii

nr coii!iiii!iin.-i> ul' Wi^L il:viii\ iii'^ ( \! nil' to :iii :ilin( M'iiiii! il:!ii--(

\vli<l!i '.I ,• I'ii' (•'.iiciili..ll li. wlii.'ii lli<- !- ;ii .illiM- I'rlilliil \\;r :,liii:iV('

1,1 a Ml ; -',11 111 ihi- cxi r.'i I- 111' (ii'.iMiwv c.iyi ;'- oi' win ;•(• tin i:i:rl('ijiia'

(if tin' :!|iiili;iiii-i~ \va- |..ii|i.-i!ilc l'' m' wln'iv iIk- -fi vant li.i'l ('i,ii

iiicMii- it' l,ii>i\v'i< ii;.i-, ;i.' cuiiqi.ni A \.illi tli.ic ui' ihc pi'i'.-iin j,i\'iii;j,' I

a.-.sur:'!icv.-

'

\\licr<> llir . \ i'!r' '\ 1- tli.'l li" v,:i< en- I Iiiiv. n- l''i- l<iiiM-^ 'v^ r- , i-iM.
.

iii'l I

,,
1 ii, I lyii _' ;i 1 '.I' 'i v-y^^ in n"iit i! i; .i i.i |.!.iii,hii' Imhi, i..i;iiii'

!

."if 'Till I 1.1 V. .ill, .111.1 IM- . ill.- 1».' I
'^1- 1m 11.;- rli.-c 1(1 till- Uiiivi-; \. ;i |. 1

1

.

,.,-. th.it I!'!' <M ".11 ».! !' iii'-ii'-< I'l'iii i.l. /.'• I'.v V. >7/i'i7.- M'.iiii
1

.::! 1'

IliiVk. \ii. to II U--. \n lici'Viil. Willi :m 1.. i:i!i. Ill:;, HI S. U . :2'.l

Silu-ll liiv wall 1111. 1 ^.il.li- l.iiill "11 "!' Ulirr.. ill.- sil-viilll kll.u 11l.ll llii- |.l.

of it: lliiil, iitl.T I.!iil.lii.,.l ll.>' I iiii-'i of wurl; wn-^ iiii-if.'. il i- i-rni:. . i:-

v.al! Ill) 1-i fi-.-t. ill f'-ii. Unit '.r.liii'l |'l:ii'>- ;'"(• «! inii|Ualii;. ! iii-l iii.-l li.ii In i

till' a 11.1 1 !iii r- ti' 1^1. -1' 11 I'.'in -" I'f l'ii'-'< 1 iri-i-l th it li,- is (-iiiiti, I li. n ...s. r ii'

from 111.- cM ":il'-- "."t. "ii.'ii |ilaii.!ill' li.ol I"'" .' a--iin-.l l.y III.- iiia-li's |-.-|,

iuiiiiin-.!. Wrin'l v.>- .:.-tliii/ I'lvliv -.-i.t il iv,- 1
i.it it w .i^ <,. f.>. 1!,: ri i „ri.

llj.ll-" il.|\-ll<l,Ml1 n-oli i). -No; ll.al^ nil ( /'..V"/r<-/^ V. 1/. -.;.//>; (iMlTl 1 S f

li-'litV' l^'-''- i'l
'''

-
']- "f i'^:ii"V- 1- If'-I'- !'l-"'- •!••* ^- \"'- """ -^'i i'l 'I'

j„7r c,i(!i c.;;!-!-. Ill' -.ilil.' \\;'ll f.H <'ii li"" i-- I'lronioii-. wliirli uivi-^ tin- jiiiv

i.laiiitilV: aii.'l thill |.!:-"i;i' ill' lu.l ^^.•.l..l iiii.:. i-1 ami that, a iii.-.-.i i-nii.li.y.-il

for iloi'i'iKl.iiit. tw<. .:r- I'li. r t.i till- ill- :i (-i.iil i aiLr i-^ not a' .
!vc-il fioiii a

iurv Mi'il ai'cor.i;!,-' lo hi, i-'ii t.'-ii- i-'Uv iii iii-|.i-.-i iii.- Ilu- .-..i-t iiuUnii o

iiuHiv (!i.1 ii.'t 1-11."'- «'i'i- "»• ^1'"'' -'ilV"I.Iiii;.' on v.iii.h 1,,- is ,iii,.,'.,'l

„..,]]• i„.",„. ,-,,'.,,, \. A,- /" ..'/" u.irk. iii.-i.-ly l.i-r.u '. liii- foiviiiaii t.

(inoo) ii:;! c.il. li-. ''.i i'-''.
''•' '''"' "'''^ '' '' •'" '-'' •""' ^•"^y

Tlic iIi-fiT.I Mil-- I'll' 11. .1 (iiliih'.i toil l.iai to vv.iil; on. /•'.-.,;--,» V. S,i,n

iKTciiiptorv i!i-.trui-tioi! ill i'.ii- f''"' l~^'''" '''-^ 111. -Vjii.. Ii'.l.

when- tlu-'iiiiiiiv was raiis.-,l l.v tl,,- f.ill 'rii.it tlir a--.iiiai-. ,- . ; ili,- |,,'i'-.ii

of a si-it'olilanil il wa- in .-vi.hr-. I h^'t v\:Ai-n- oi «h,. work that In- wmill

til,. a<M-i. lint o,-,-ui-i-.-.l v.l.i'ii lih.li'MlV uas Ihal lie pliiiitill' was viianl.-.l a.^ai

h(-l|iiii-' tl'V.o I Hiris i-ariv a ti i.li. r ;i' ;ir .l-iii-ji-r v,;i- not sullii-i.nt to ju-liiy '

Ih,- Iifu'.- ..11 a M ,11.-1. r wh.-r.' hi- hail latl.i-i iil i:.iir.| i-\i!..-iii .- 1 o t h,- kim

1„.,.„ „- .kill" iii-.iir- a Miorl iii.i.- |..vv li- . •>! ih" .iivironiiii-nt.- at all .-v.-

i,.„,lv ai-'i Ihat. f,-.riii.,' for Hii- -!i'.i::lli v>lar.- th.- , ir. iir.i-t an.rs wi-r.. -in h tl

of lli'i." ^1 i-in-- ,» hi.l a-ki-.l th- f..H-- it was iiiijii— il-lv for that i.rr.on to ;.

iMin if it i- ^.ik'- ^'^' --'i' '' " '- 'f '''' l'l'i"'ii' ->"'' ":"'»i"-' •'- \>'-iiM

n.'.t loa.li-d il.-wn wiili liiiik. ; . in.l . i- -'hli' I'ii" '" '-i-:'!"', Iho iK-rik— is i|.-,li

il.-roi! nlaintiir to :;.. . n uiil. hi- --ik. Mo fr tin- ,l,.-i-i,m in /,'..- v. /7.

and ii.lt ask -o i.a.y ,, .ti.,i... /--m- (
!S!i^ I 1 lo "a. ,ky. :^:! .M k ^ to nnn

h.,1 V Ui- '.-./"-o- /'.o'/i r.,. i!'.;iiil| 72 i-:iu-.-il liy ill.- tall of -,.iiio In, ivy i

\t !'< '7 \ll 11'^-'- pkiti-. O! ooi-.l ii|> liy luii-ks \viii,-!i

'm,',/. r.i.or V.//.0/. /,., 1,,/ .(• r.j. ( H!'2) ptaintilV wi- r.'ni.iviii-: i
.

On • .i.h

•l", 1\\- .'.'.'I.
'•' S.' W. 7111; drrh-:.,: V. l>y his -ii|-.-iioi- to I'l..!,.- a 'ar ,-,.a;ili

\V»/,'i'V./ O/V- ,' (•'•111 <( '','• <"• (iS!':il niiih-r -u.h oiri-iiio-taiir,-- 1h.it tlu- li

•!S \V \'> '7-'! I^ >- I' -""'l- Ilia,.!-.- "i-r wa- i^rril anil a|.|.,irint
.
akhoi

wla-nM-laintiiV. wliov.,i-.-n-,,ky,.|kv,k- in,lii.-i_.l to a. I l,y a pr.aiu-.. thit 1 ho

,V,„1,,„1 to o,..-r ..- a ina.-hin.- u- .1 for -ho.il.l ko -to;,;...! in tun.- to -.m.i.I

oliiiin" koar.i-. a>!:.-.! l..r an a-i-l.iiil. ei.l.nt, to hiiii. (ani,..t n-i-oM-r 1,-r in;i

a„.l 1,'k. n.|.ii-t was rUa-.-.k Iho fon- -ii>tain.-,k if onliiiary pi n k-n.-,- wo

man .i-uiin-.' liini th.t lio .. ukl Irivr- diclaloil a r..fiisal. /.m/^y..„.- ,

op,>ra1o Iho niafliii.o hy kii.i-olf witlumt /. ».<.ao,;_ ltd,.
.^;:.'^''i^'' "\,.".;.""

ilan.-i-r. tlu- ilofomkint wa- l,.-kl not to !., I ox. Civ App. IflO -1, S. \\ .!...

," - - .,-. -•.
. '3 V i'''fU,-' -u ^' f ,r;o.'?;.-;a i IS-';,

hal.l.. I.r an iii|iiiy i.-.nliii- ,. -
, ,'. „ v ,'

.,,,.,

koanl toniiii-.' .-Mi- a, a! pu-hin- .kin l"'-,"'^"-/ ^- '„""-;
,,.„-, ,,

liU-s hand inlo tlu- kni-,.- of th,- ma- " /', r.v,-/,/,r v. Il.i:vkv„ (Isti.l J4



§ 1.--11 ASSl l;.\N( i; Oi' SAKKTV. 1273

454. Ci .itributory neB'iigencc in respect to the manner of performing

the work,— AMi^iaii ili^' .-<Tv:int mav l,,i\c Im-.'Ii iu.-.ih.-.l in ri'lxlni;

tip-ii \\u- ;i-Mii.iii(i' ..i' ;iic cn.ipli.vci- I'.iJi. nu iil'ii'.niKil dniiu.-i' \\..nlil

he iiici.nv.l. hi- :;. ''\>>n will m \ i-rili !.-> he Is.it.mI if J! i- -l,.iwu that,

V ^,|,,,, -'i;-, \', !. r.- t! v i.lnir.' i!:iii-.-r-i di' l!w -ilii il i.ui. Tlicrr nre

<l.',,.v, il.'t :, ,i,:.ti ,;,.-.l..v..! to ,',., work .!;iM- .-,-,- v Mrl, 1,..M tli,. nil.' t„ 1p<-

„i, M .:,; II .iii|.!.'viM Ml,' .!... .i-^-.l. v.lio l!Mt uli''!i .• - iv.irit i- iliic.l.-.l l.y tin-

u,,' M i,,.M ,,f ,.Ni.,ri."iri. M- ;i iiiin.T: -M' "r lii- rr|in-i':it:itiv,- Id \>\mv.

1,1 11 it V.'- f.i- th:;l ivi-ci li'- \v:i- < m- ln:i:-lf in m Mn-I i..ii <.f I.uii.mT. iIk- law

,,',,>,,]. i',,,,; til,. 1||;.1|. 1- III :!- w.i- v.ill inl ilini'jr liini uitli \Uf ri-k> of

t i|! ,

:'
(',vci IiMtv,.-.'n t!ii-in ; 11i:il til. ' l"iMi t h.- -if nat i.Mi. i.r lioi.i liiiii ^iiiillv <'f f'Ml-

I
,., ^ ,],,. (),,. ,1,:||I \-:i- '.nl i'i'_-

,.' litll- Mil.i.toiy ii.'i'll'.'ciii-r, iinlo-i tlio (Inii^'iT

„.,.. :,,,.l' lli.il thrv lu'tli I'l'.i-'it l!i.rr i, .,i •..laiiiiu t ii it im .,nia,.iit iii.iii w>iiM

^^',
ll'l.l

;,,t 1,. ;|. \- ila'lJCV l'\ ll-ll;_' !• ir.-. -IiImi .-t llilll-llf lllMVln. I-Vi Tl ill (ilh'lll-

_ : :, ii'^lllMHIi'l" Ik' . II. it 1' :lt il'llp' . II , t n t ll- CM. . M ,:, III!- I'f a Ilia -tcr. Tilt!

iii.\ |„li, M. ili.it ik.ri-..! \M I' i:|i'M a i|iir,>i"ni'c <.li-. i \alili' in tkr<o oa-i-s in

|,;'l'miii ill tkc -kill liV v.. |ii-t .f .111.1 ' rvAit .^iv.ii 1.. an a-iiraii(v..f

].; -v ,,, i.k.M,:. Hi ,,! (k-lrii i.Mil. an. I -, 1 , 1 ., on t lie |.a rt ..f t kc ma I cT (.r ki-»

)i,il l„.f, I.- i'.
• v,.iit ir,.iiMii .l.-i'.'inkiiii |. j.i. -,!,!. ilivc i- mainly <lii.. to tlic ihf-

or ki-i a., -it- iiil.i-na.l kiia (kat it v,a- f.i.'il -lalc of la.'l- |.|..v,.n in tlic s.'V-

- t,. fiM'ii . \'.l.,-!vc :'a-c-. an'l ikat li.> riiil . a- - upon t lir |i.iinl of i.iil.il kimwl-

1, ,,| r...,., |. i,i' 1 .-liinc it v.i- -:ii'.-, a- '!' '!- ' "r niiMii- of kn.iU k'd-c ki-twiin lli<'

ill,,!. lilt k:..! i:ii. i-irc.l liiai. til. a k. .i;.! iiii-l-r ami -.rvint of tli,. ri-k to 1«. iii-

,„,, .,„ tli-i ."1 v..Iiiiil.:iiU.--i- !i i aji iiiii-,.! in t!ic iiiwii iii-l an..'. '1 lir firt.

,,]|,..||,],. ;,, (I;,. f-<i;n.ii'v. '.,/,/ !•!!,} 'kit tli.. ,i--ii- 1 1:. . of -,ifi-ty lia- lii-fii

(,,,1 C, V. ./.,'rs- ds-a,' 1.27 111. :'.7!>. -iv.ii i- .lie to li,- .( .•i'/ii.-.l in ca.ii .Msr.

8 N i: >>'''>. -'I' N- '" ^'- ""' ^'''-'i' '"' '' -''" III' ii-lo i- i!.-|'.inl-

v'.,
', ,.,..,,..1 lint ;ilk" i;i_. tkat tlic .ill iip.Hi tki' i-ii

.
iiii,-l aii.T.- of tli,' |iar-

plii'itiiV. a ('ai;..iitii. v
,.- ~ia jiii . .1 ly laiilar .:-!•. If. in a j;iv<'n iii-laii.-o,

\\-,' . ixiii" w.iv of a V \'A.\"\\ ci-iiiu' kv Iko -. lA.iiit. Iriii- of matiiro aj,'»! and of

wl'i.k ii,-'"'\ i-'-.ij.'i ; I iin' kiln-. if \v!iik or.liiiiry intclli'j. ii.'<'. lias (>(]Ual l^iinul-

,i,,i,.., J,.- ,. v,.i-'- ,.n I lo.Tf -kow-illiat lu' i-l'.'o v.itli tlic 111.. -I. a- .f tk.' (lan.ii.-rs to

u.i-Liinu ! k'. a li-k a- op. ii t.. ki- ..v. ii la- a i.;.r.-k.ai.l, .1. .iml In- Miliiiitarily -nk-

,,l„..,-\ili n a'- tk.l .; lii- . i; j.lvi I-. k.- .kit- liiin-.lf iki.l.i. I.11..UII1;.' ol tli.ar

I'.nn.t r.i, ..r. .ik'..!i-!i ik iv a'i-,> a!-o i\i-ti ii.'.'. tin' iiai.- f.i.t tk.it lie lia.l ro-

.,]!. ., il i,.;,^ tli/l !;i- i-,ui.|,iv,'r a--iirril .ivfil an a--i!ramr tli.it tlmiv was no

iiiiirif Ik.' -'il-:\ of ii^il' miiimi- of ri-k t.> ka .InM.k.I or avoi.k-.l nii-lit be

\M.rkiiiL'. aial .. .iia iiak.l kkii to |.ro.-.T.I of littl.' avail in r..!i,-\ ill,- kiiii fiom a

in tk.it v.. n-. //.'',' V. /./.'\- (li'illi cliar-.. of <-.,iit rikiitory 11. ;;!i-.'nco. On

1 In \\ i- .">"._' '-a N. \V. !T 1. t !ic ol laa' l;.iiak if 1 1: iva-li r or lii- n|>

III '/';,,.', iVv'. ,.'','. (l';.'-! <! r. V. \. n-i III ili\ ' Ini- -noii. r k, .i« 1imIl;o or

.T;il { '
\ s

'

\;,,, :,;; 1. .-,1; ;, ,k ;!-;!. t!n- m.Mi.- .'f kii'i k.I ' ' ' i a ,L;i'. .11 -itiiatiiin

,.',.,'^ ;>];:,';, ,! .ani,. tlic u. r.a.il ink- to .ml li il- -af.ly. . i' 1 k^. ,-.,nlrary. an.

I

|„. lii.it, ,,',,;,• tic- . r\ai'it i- of Miliiri' !., :i- -iiiv- t ka -,-i v.,|il tliil lie can saf.'lv

.,,,. \;|',.! of ,,,-,|i'!ar\- iiil.'liji ic- '. lie nml. ri.ii .• a L'ivrn w.ri.. -11. 'k an a— iir-

rinnol i-.'.. \, r f-r aa 'iiikii-.- .iii-.-.l ky a ai 11 ay jii-iitV tki' -a'vant in 1111. Icr-

Uiamn vl-' . .'.ca tk.-i;.;P. i.-urc,: ky an tikiia.' Ik-- work in r.-li,in.'.- iip.'ii tlic

:i". Ill or n-|.r.-. iit.ili^.- of llic m.'.-lcr -ii|icri.,r l^n-ul .I'jc of lie ni.i-t.'r. ami

tkat tk.ac i- no .liUL-.r. 1:'\'' k,. :i tkii- wiilraii kciiur liiikic t.i tin- cliari:.- of

,-nli.i.'. i.i, •! upon: ' In 1; Ik .>r no 1 1 1- .ill. m--li;.r. m-,- in -o .loiiiL'. mile— tlic .Ian-

(I,,.,,. ,.,,.,< 'iki- cmpl. M lia-l i'pial .,',-r. in lla- !aiicii.i,^c of the Sniir.-iiio

|.'|., I,,).,. ,,f i!.. ri-k 1,'. ',• :i|>|.i, ii'ii.l C.nrt. in nixli'ul nf <-.,lin,ihhi v. Mr-

cl uiili Ila-in.i-ki-. 1- la- r •v-italivc. i:!i;,v,>l llSS.il 1 17 1". S. f,:!;k -'> I.. c,l.

.,,,,1 ji.n,... „a- ml 1, Ii. s.-l froi,: t!ic <) Ilk 11 Sup. (
'I . K.n. s-i-i. i- -,, icinmcnt

Ihilv of . \.-r'i-in'_' kl- .i'Mi jn kjaa-nt or maail'.-l a- t. pr.-\ ,ait a r ,i-oiiakIy

,,,,,',, •!.. ,|ii,,!k.ii .',i!;cv 1... w.^M or pnulciit man I'luiii ri.-kiiij; it."

w'uukl nut ^U'.jctl liiln-rll io iko ivlioua
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while 1k' was cngiif^cd in llu- perfoniiance of tho work, lie fuilod to o

ercisc ordiiiai-v care in avoiding an obvious peril.'

' On this pround it has liccii hold that

no action could bu maintained wlien' the

servant insj'rtcd his liand inside tlic

tcnce which surrounded a saw. and canie

in contact witli the .saw, while lie was

atteiiiptin}! to pick up a pieci- of cliaiii

near it. Schull: \. ('. C. TIidiiiiisiiii l.iiiii-

li,r Cu. (ISOr.) !)1 Wis. tijd. li.') N. \\.

4!t8. Where a s«'rvant employed to <li},'

clay by undermining it was injured,

while 'din;,'ing a trench S feet wide

through a bank, l)y clay from the rear

wall falling and catching him where he

sluod butweuu it uiid the uud uf a curt

which wa« standing in the trench, it w
held that he could not recover <m t

tliiiiry that the foreman h;id assur

him that he could work in safety in t

trench while digging as directed, ini

much as the dangei- was not in tln' nia

ner of the diguing, hiit in \iiiderniini

without leaving siip|><irts, which was i

.U'TstiiMl by him, and in taking his |ni

tioii between the wall anil the ca

where it was illllieult to esca]M' if t

bank fell. Cisini) v. I'tuiisi/lniiiia S<

.(• I'ipv Co. (luui) 1U» Pa.' 319, 4a A



CHAPTER XXV.

l.IATtlUTY FOR IX.TURIKS UKCKIVKI) liV TIIK SKUVANT IN OUKVINO

AN OUDKH TO I'KKKOH.M Dl TIKS OLTSIUK TIIK SCUl'K UK MIS ORIU-

INA I. CONTRACT.

45r>. Introductory.

450. Xcfessity of allowing that the siTviiiit was traii~f iiiil to ('"Hontially

new ihitii's.

457. — and that the order l>y which he was Iraiisffi nil was within tlis

powers of the cniployce fjiviii}.' it.

4.'5S. — tliat tho order was iie,irliK<'iit.

450. Special grounds on which ne^lijicncc is inferred.

400. Assumption of risks as a (h'feusc: generally.

4t!l. Risks not ass\inicd unless known.

4(i2. Risks assumed, if known.

463. Wliat risks fall within this description.

4(!4. Indiana doctrine as to assumption of risks.

4ti5. Doctrine of common employment qualilied as re<jard« servants work-

in<r outside the scope of their employmi-nt.

400. Contrihutory ncfrlinence in undertaking' the nev.- work.

407. Absence of compul-ion an essential element of assumption of risks

and contrihutcny nefrli^ence.

a. (Jenerally.

6. Protest or ohjection omitted or made.

c. Kear of discharfte.

468. Contrihutory negligence in regard to the manner of performing the

work.

400. Injiuies due to risks entirely disconnected from the servant's duties;

right of action for.

455. Introductory.—Tlio risks with wliieli wo liavp liitliorto boon

ooiK'cnu'd fall into two catcpiirio-s.

—

viz.. thosp uniinarily incident to

the oiniiloyniont. and flios^o wliicli arc o.xtraordinarv. in the sons^o that

tiicv would not liavo existed if the master had not hccn dcreliot in re-

aard \o his specific duties to fnrnish reasonably safe appliances and

WH> that tlioy are used according to a proper system. In the present

chapter it is intend(>d to collect the decisions relatinir t,n injuries

caused hy aiiotlier class of cxlraordinaiy risks,

—

riz.. tlio.-c whidi fall

into that category for the ivason that, beinir incident to work which
1275
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uas nut. williiii tlic SI"'!"- lit' tlic iiri'^iiial fmitiacl ol' liiriii:;, tln'V

imt illiiiill!:- iJii.-c which lie •Xpi I'Icil to «li. -(.111111 r.'

456. Necessity ot showing that the servant was transferred to es

tially new duties.— 'Jlic rvidcniial |.iTi'i'.,iii-iii^ to thi- r-iahli-hn

i.t'a ri.tiiit, v\' ai-iii.u, ami llir .1. l'.-:i-< - axalhihlr ic thr ina-lri'. aiv

liciciitiv iiiiiica;.'i hy tlic hi ailiii-- "'' iln- «-n-niii- scrLimis. 'I'l. k

ilif ii].iilii-atiiiii i.t' ihi- siin-ial iii'iiiri|il(.-, aji;.p.|iri;iti' i" iln- i-his:

ia><'s ii'iw itmirf (li- •n--iiiii. it. iiiii-t. in i!n' liv-t ]i'aiM-. In- >h"nii

ilic order naliy iliil take tiio si-r\.iiil. i.iii-iih- the -.-miic of lii^ mi'J

.iii|ihiyin(:it. ami di'l imt uirrrly ilirirt the |)iTl'oniiaiir<' <.f ill

r^nmcwhal ilillVrciil. in llm-c which were ivipiiid Irmii him in llic

iilar cmirM' of hi~ wml..'

It shoiihl Iw iHilril ihat ihi-c priiicipli- have im ajiplicat imi w

•Tlio li;iz;iiil- iiiri.li.nt 1.< Du' iirv.- It. n r.ii.lfi.d on oUi.T pvi.ir <ii-.

u,.|k iii.iv l.r ci.iiM.lnv.l .-sli 1 lKi/ni-,l<i\H liv )iiin nv.<\ h\< f.Il..u~. /'ik./.'/./ v.

„s iH-iii-'i.iil-iili' -f II.- v.'-iil.ir '•'iil'li'.v- -./.' ^Vh'.I ,f. I„„,„l,./ r„. (isin.l

inc.it. .iiMl n.l.lili..,,.,! (,. th.- ri-'> til. IV- .\!iili. liSD, i;,; N. W . :,» Mi.i .111

of" (•i,u'«.r,.h:t,,; (•Ml („, V. Il,„ inii v.wv.K '1 in- -iivil't w 11..I -l.'.v.

(lS!>:i) 1111 111- "ill. :!.') X. K. 111-'. i'''^'' ' " ii'i'^i"! Ill ili'iii,^ ""ii-^ ''

Tli;'t till" cliT.H-Ml ..f ii..iiniili.'il>alinn lli.' -.-..p.' 1 I' lii- iMnplnvmr!.!
.

\v!i. .

(s,.o S ••::! "»'< 1 i- til.. cmiiK.rliii'j liii'- 1 ^ M.'Imv i- tl.nt li.- li.i.l u..rk..l

l„.t«iM-n (M-- iiiM.Uin- IM- an. I tl... i„in.. f..r -.^.im- tiiii.. i.-^ a ;1.M1.-.

.thiT .li".- of •\lr.i-r.liiiMrv ri-l- i- -I'l-" !"' Hi." ^^''I'l' "'<'< '"'H '" '

il.ailv br.ii-lit nil i" lln' n.-iiiiiciit. ..f l ' f I'l' I'l'- mini' ln' «'"i'il l"^ I'n.

scvnal ci.M'-. S,v, ,-,,. .ially. I nU., /'. 1" h' .l.:'" it "!'. ^'"-l .•.i-.i-i.-nal y.

/.'. cn. V. i\,ri i;s::ii 17 wMi. .-.-.:!. -21 I'l'i" "^^-^ I'"— y\'<-'^<

."V';'"
'"' '" '

1 ril 7:i!l. ns <|ii.t..,l in S IH.'. iufyi : I ! i.'.iiiiiv.l to liclp j.i.-k 11 ..II; .!i'.

y'„r/'ir)-)i /'. ru(d i-u. v. Uirhni'.ii'l in lln iM-imi <'l tin- a<vi.|..nt a

ilSiM 7 (' (' \ !s", If) V S, A|ii>. I'Mi- ill tlh' mill.- .liii-.i..l luni t.

-lij. '/^s iv.l.'l!op.'7:^ii." '^•" •' ''"'Isi" 'l"'
'"':'' "'' '.

Mm C.in-.u, V. M. r.linilx' Vf<l. ''...
, .MlV.ivr.l ,,!,it>- fron. t';..t ;i, '.!ii

(l.is|, ]:]i) M;.-s. :,7J. :!!• Am. l!.i.. iri7. ' I- . iri.!..,M'.l. <„<il 111/.
,»

I.'.i.

i, ».,-,.„„t..„.!..!tl,.l ti,..,.a-,. ua-taLir V. .'.„„, IMIO. S7 III. M;!'- l^"-

o„l ,.f tlio onlinaiv liii.- .1 .1-.- in I null"-- lliat tlii' plaint ill -.mj

uhi.l, tin. Mivanl i^ an a lull, l.y tl..' pl..v..l In ..iM-rati- nm,liin..iy lu ,1

fact lliat 111., pl.iiiilill. »ii" ",i- f. int.- n 1
"f- mill. I'ml t'l^it it ".1- In- '''

,;,„1 a liaif v,ar~ of a •. aial 1. i.l «..vi-iMl s !jn-.t it an.l k<vp il 1.1 oi.l.., ....

in th,. millUM. an.l a half yiai-. u.i- of ' ' v.... ,n iiiiv.I « l.il,- .-.pamn, I .

1,|..l,r v,.ai-. an.l a .- >. I M » ik in an .'liia ly. -li.nv t..al li.' u.i- i;.rii.''l
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l'-"'" ,- '

I'"'- M'i'- -

:,.,.!,.,! on 111.' yi- 1:11.1 thai tli- .vi.l.a,...- N. K.
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«a-< tliat thi. \M.rU hr «a, ihiii- "a-^ .hin;a,.'> tov tho .l.^.l ot a inia.

pr,...i<flv lil- "hat hv ha.l la-n a...ai~- llii ai;:!, thr n.Ji-. ..., of a l.la.u

tnmo.l to .1. from tinn' I" linn' iliniii.Lr aiil. ul.ili' h,. x\a- .iii.ai;..! in

tl,<-vliol.'t..iiii..f lii^ompli.ym.a.l liyth.- ul.i.;h. a!lhon:.li n '..il-i.!.- 1

1

•

,l,.f,n.laiit. anil that lii- iiiiury .li.l not of i,i< n-^iilar . ni;. .il. ..-I...!

|,,w 1 from llio fai-1 'I'at !i.. \va^ w.irk lime- .hmo la t.-v-
.

.no Km \. 1.'

in" in (liini,'or,.n- proximily to otlior ma- tm- falli.T
'J.'..'.

.1
.

. /.. ' "• ^

,.him-.v ov.T Nvliioh h,. ha.l no .ontml. :'- rsl,,, ( Mi. 1
•-.- In.l. .,,

.

It i. not villi, lit tho <.M.;,i. (f employ- .\ coinlilainl a 1 "..imj thai tlio

mi.nt of ono oniplov.l in a lar ^liop to xva- v, ,
on

, ,1 Nvhih ta,--,ixant, a

.lom.n.-val wik.-— ii-h a- lifiiiu- .any- i.panvr, >xa~ ti.iv.lai.. 01, a Iran

ini.Aii.ilMT. paintin..-. .to..-l,. a>-i-t in o.,,- innnol i-. a,,...,. a' mnha i,.o

liftin" a <-ai- i.pon it- tni.'k- «illi a of th,. .np.Tin'ia: hut. >'<\~ ml -

sloanrvvinoh. xvho.c tho lik.- -.iviro hail un n;;fnl tr.m-lor Inn hi^ -.-m r

.
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§ 4.-,71 iN.ii i;ii> III i>ii)r. "•( (ii'i; nr i:mi'I u^ Ml \ r. utt

tlic (liilics ill wiiii'li the ,-civ 111 \v;i- cnua-iil a; llio li i iIh an-i-

doTit. win- liriiiir ]ii-i-l'..riiiiil iiihIim- a ci.iiirari. imiivly i!i-;iii.'i. In'iu

ilia! nmlfi' whirh In' ti i' t. <'l.lip..! l In- riii|i|Mvm.n!. '1 lir -nun- -nn-ral

iva>nii- a- liio^c wlii'ii aiv ili ciin-.l in jn-lil'v l! •• .!• rl niic nl' llic as-

.<iilii|i!' 11 ill' till- ..ifiliiiarv rl-k- .n' an |.|ii|iliiMiii lit lif arilv I'l'iiniiv

l,li(.' ill!. !-(.|irii lliat tiic -nvaiit •aiiin.l. ivruvn- I'm' iiijunt < ilin- to ilic

ul-iliiiafv ri-i<- i.f <iirli u.irk, all Imii.-li tiif.v inav In. uivatir llriii tli ..->

wiiirli he iiH'iiiTcil in lii> t'nriiicr capariiv.-

457. and that the order by which he vis transferred was within

the powers of the employee givi;;;.; it.— A- in tin' •a-i- "l' an ><vAit

tiiviii !i,v a -iiiii rinr <iii]iln\( r in i<.-|ii'i.| i.. maiii :- v. iiliiii tin- .-I'-p •
•'

tlic iifiuinal t iii|ilovniiiit ni' tin- iniiiri'.l ' r.aiii i
-n- i. i:)-'. mit, j, ilii>

ina-iti'l- i> 11"! iHiiiiiil iiv an miln- nf lln' kiii-l < 'n-i.!i.ivii in llic ]r,-i'i"ir

(iia]itcr. iililr-; it \v:,< i.iic wiii.-li l!n- din ri mi- • iiipliA •.(• liad anllMTilv

to j;i\('. S(ii, ui iHially, clia]!!! r .N.x.Nlii., ••'•

Jn one caM. tin' ]i —iti.in i.^ tahi n ll.a! iii nnliM- liy wiiii'li niii-- cm-

].lny<.c din vt- aiiuiin r tn du wmk mit-idi- ilir '•,y,' ,,<: hi- <iiiiilii; ;ii"iit,

i.'; lint iiindiiii; nil tin' ma 'i r. liid'-- tlir uiivri in..:- <.in|d..ycc .. •rii|i:,.s

the 111 .-itii.ii lit' a vicr |ii iin-i] :d. < itln 1- hv \ irtiir 111' hi.- ollirial I'aiik. nr

hy rcasiin id' t!ic fa^t. tliat ti,i'<irdiT ari.-(S nUt nf th<' cxiM-ri-r <>( .^niiic

ll0li-dfh-,i;aMr dlit.y <if ihr iiia-tT.' If thf d.-.-t rliir (ndnidird in tin-

cases cilcil in ;;
[!'•'>. iiiji-'i. had iml Iii-,-n riiiiin-iaiid, it iiiiidil 1"- di -m--

ahlo 111 adnpt, this tlirm-y a- niir which wi.tihl fiirni-h a (-mnmi'iii cri-

tcriiin liv which ti> ih tiin- tin- h-iiindaiy line hilwci-n .-lutln.ri/.^ d ami

tiiiaiit,hni-i;'..-d iird-.-rs and v, liidi wmild nhviali- lln- dilln-iilly siii:L;.-iid

of oiii,.lini.:,-!if. r.,/,/.ir v. 1..<i'-'UU: \\,,„ht (Is'.i, 1 ll, Iml. .Vp].. d-.n. -I,, N.

E A- SI '/. /,'. fi.. (iss.'.i lo:i l,ii|. ::n.-,. I., sir.

o \- ,.. ;,,, li, ./., ..V V. /./... Sin.yr.f- V. S. If. r„.
"

Aso'n'iiil'i-iiil.liivi-illo.<\v...!. 1h,. Ilimv^ Mss:ii In Mi.h. .-.7:1. II N. W. .-..-.1. it

nf 11 fiu-ti-iv \v;is iilli.wiil to ii-iinii fur « ,i- l:ii.l ih.u n ' hi' uhiii-ii -i.fViint -njii-

ininrii-< rn'-i.iM.i! whih- in- m^i- .uinilv ii miitri.t "hn-'n Inml- liim ti. nhi.v .ill

in'i; «illi iiii i.nl.T In ivii..- tl,-. t.lt- it ..nhi-. luh-, iim! i-.-jiihit nn-. I.ul in

iiiiu-liiiii'i-v in 1111.1 i' II. thi-i-i- 1.1 iiii.- nil 1' i "Imli Hn- ^mii'l l.m-n.iL.-.- niiiilir^

ih-lK-i. tu'-liiiH- th.it h.. ni.|.lii.iil.-.l r >- .|n.ill,v t.> i'll ll. - 1- "I i.in|.l..,vri.-.
1

h-

ihHi.'.'r V.w ..//, /.'i. ' .^ './i-i- ''ll. V. iiLi.i-iniiit ill '•"> .ill oi'l- 1- iiiii-l 111-

//i'/7i/ ( Is'lIM ."ill V.'i. I'l'i. -
' N'. \' ••-'' '1 n-triioil 1.- .!;i|.l.v 1n .' H » Im-'i m'' i-

\n iillr iiitiun til It ihr v.i.ih in '.\\:i-\i -in .1 to liini in thr lim- nf ilnt.v in wlmli

tin- s,.iv,int ^^.ls i-iilm.ji.iI. wln-n iiijnriil. In- i- ii: nl- .vi .1 : ninl it ilm-s iwt i iii-

was ontiiilv ililViTi lit liinii l!i..l uhi.li I'-o-r Hn- i.-nil'nny In ii-iL-n hiiii to

lie \vn-< iiniili-vnl t.. ilu, iind wn- iiinn- .llnT ilnl n- ^^h..ll^ .li-.. nni-i.ti..l tln-n-

ilnii"i-rM|.. ihiiii -mil wnrk, .ml !• nl m uilli ntnl liilV.riiiLT tlim fmni.

1„. m.rfi.nni-il »iih ilillVunt v / .- u. AV ,- v. < './r-.,,, !!S'iIi HH T:i. ;2ii.

i.pi.iiitiiiL.' ini!-r aiir.niii iiih- ii;i.| i'-* .\l 1. H'.n; < .-m- nii:i.lii.M-.l :i- :•
v- c-T

iin-thii.l- iMil uilli n|.|ili:iiiii.s nn.l in i Innl h i n l.inl nil imlil n ivx v..<^

|.1:„.,. ili.tiii.l rnmi thiKi. uf ll;- M.iik -taili..! up. lunl «,!< iii.- ml •!
v...

xxllicll thn -i.l-.iint. Vil- i.ilipln.M-.l In ihi, 1liil-i-t Ml innviin.' llltl. t llr ii.-.\ In ill il ml

i, -111!;, i. lit T.. -h.AV t-: • :-t. -i- -•! r.-t I'.ikii... ,i!'.-Vii!n.i.- 1

_

oiit..iili. tin. -ri-i.. 1 f hi- 1 li'iiiiil .-1!.'. '/'..'-'•'<:/.. '. .1 SI. I.. I'- '" _
mcail;. flarlc Cuuuly Ccimnt to. v. .In'./iii.v (ISSiil 111.) I 1.>I •>>• I- >..
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Iiv tlio cniisiiloratinn tlmt. if oiiii)l<iyf'( s oflicr tlum viVc priiu'i

slmnld Im' rcgai'diMl ns liaviiitj initlmrity to f^ivi an (irclcr tu jK'i-t

now (liitifM, flic aiiiiiiiMliiiis result woiiM follow that ilitforrnt cor

sioiis iiii^iit, in >oiiic instances. Ik' arrived at. accordin;; as the det'i

of common oniplovmeni was or was not si)ccitii'ally rcliod on.

tlio doctrine rj'ferrcil to. siipiiosinjr it to Ix- one of i^enoral npplica

which is jiossiMy not alisolntely sottlcd, n-nders it nnnccessary to

cnss the (|nesfion thus raised.

A declaration is not deinurrahlo on tlie pronnd that it fails to s

tliat t.ho ap'iit of the i'MipioviT. who commanded the omplovc'c li

the act resultiiifr in the iiijnrv, liad exclusive contnd and aiithn

over the injnr<'d employee, as a master may apjioint as many a<i

as he pleases to e.M-cnte any particular work, and tin- act.s of e

within the scope of his authority, are binding on the employer, ui

the authority is a joint one only.*

Where the servant, in doing work outside the scope of liis eiii|

ment, was acting without proper authority, it is chnir that the fai

to give him instructiojis cannot be imputed to the nuister as m
gencp.'' S<>e S -t-i". ** a, b. infra.

458. — and that the order was negligent.— Another prereqnisit

the maintenance of an action on the special ground that the in,

was received \ bile the servant was performing duties outside

scope of his employnuMit is that the order by which he was rc(]u

to perform those (tnties shouh' '"• shown to have been a negligent (

The doctrine which is most eonsistint with g(>neral jirinciples

which is supported by the great weight of anthority is that such

ligonce is not predicable ujion evidence which merely shows th

servant of mature years and of ordimiry intelligence was din'cie

do a certain piece of work outside the range of the functions wiiic

had agreed to {)erform, and that he consented to do such work wit^

making any obj-ction on the score of his unfitness or incapacity."

'Camp V. Ball (I8i)7) 30 Fla. .5.'?.1. 22 • Sw. vneriilly, the rasps cited ir

So. 702. and t' f<illo\vin;r sections.
'Lrnliilz V. IwiDirioi /.i/liiiiilr Cn. In Irrslnii Oil Co. V. Thnn

(1801) iri4 Mass. ;!S2. iH N. K. 204; (IHflO ;(> Tex. 2:!.-.. 1.1 S. \V. fiO. i(

flillrn V. Itoirhii (ISOO) KU Pa. 200. lit held proper to cliar<re flip jury tlia

.\tl. .^04: Hiiirkh II V. Il(irn:iliiiisl,)i plaintiff would lie entitled to reco\
(ISOO) l.S.-? III. :!.-,0. 8 1.. K. A. 400. 24 tlic -iipcriiitendcnt ordered him to
N. E. 421; SI'iniil v, I'lilrirk (1S02) n form a M'rvice which was dantreroiis
Ind. -App. 'lO, ;|0 X. K. 814; McCiir v. not witliin the scope of his empliivi
XaUnnnl SInrrli Mfg. Cu. (1804) 142 >'. if in this the sui>crintendent did in

Y. lot!, .Ili N, !•",. 800 (no liability wlierB due care, provided plaintitr was in

servant lindertcok jm^prki niulii to re- wliile atli'mjilinfr. in tlic •\ircise o

pair niachiiierj'. when it was his duty pare, to ol)ey the coiiiinand.

merely to re|M>rf to a iiiMcliinist when the -fiilr v. Chicniin i(- .V. If. R
necessity for repairs arose). (1888) 71 Wis. !14, 37 X. \V. 84.
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order that the si rvant ii.av nx-over, therefore, it is nei'cssary to prove

that tlu' onier. in coinpliaiu'e with \vlii<'h hi- uiidert/iok the ni'w duties.

was culpahlc for some reasmi iudepcnileiit of the faet that hi-; employ-

ment was changed. In other words, where a s«'nant is urdenMl into .i

service which is not within the scojh' of his ein]iiiiyment, the qnestiou

of the master's nt'glip'nci? dejM'iids upon the jiarMcnlar circniiistanccs

involved in the ease.^ Tliis principle is controlling ev<n in cases

wliere the injured |M'rsiin was a minor.^

cn»e wan a|i|irovi'il in llui/in v. Xarthirii

I'. II. Co. ( lS!t2l :>:\ I'Vil. .'iltl. which was
followoil in Hiihiiiiiiiil A II. It. Co. v.

fiiileij (1S1I4) 12 ('. (". .\. ."ifl.-.. -J.". I'. S.

App. lUi. (i:t Kwl. 2iS. Sec aUo Itmi-

<l<in V. I.nki Shun ,(• M. S. I{. Co. i IStilii

no Mich. 71. lu N. \V. 101(7: Itirhnnl

Hon V. Sirift a C„. (lH!t!l| ;t7 C. ('. .A.

557. Ofl Kcil. liilil: Chirmii,. If I. <f /*. It.

C. V. Kiiifitiiv (l!«ll) i>m 111. it. GO \.

E. 57.

".\n enipliiyti' "I nialinc vcars who
was rcniovcil finiii one line of i'in;il<iy

nient and set to wmk in aiinllicr, without

olijcction. and was then inimeil while

opcratinL' niachinerv willi wlii'li he «.i~

unfamiliar. or which he iliii not know how
to oiKTate, cannot recoMi fiom hi< em-

ployer for Mich injiiiie-. niile-^ his em-

ployer knew that lie did not know how
to operate the machine, or. he having' in

formed his einplnyer of his inevpiTicnee.

the latter failed to iiistrint him." .li-

risile File Woil.s v. .Iiilimi (IStlti) I.")

Ind. App. 4(il, 40 \. K. HIS. 44 \. K.

.•52II.

The jury is pro|HMly char.'iil that the

mere fact th it an eiiiployic i* oiilcrcd to

perform worU in additicn to lli.it wlii-li

he was ori;;inally eiii|)liiycd to do will

not of itself tender tlic eni|iliiycr liahlc

for an injiiiy leceiveil while perforin in;.'

such w-ork. unless the employer was

piilty of nc^'lifjence. and the eiii|iloycc

free
' from pontrihiitory ni"_rliir,.|ice.

HilUhoro Oil Co. v. White (ISilT; Te.\.

Civ. App.) 41 S. \V. 874.

In one case it was remarked that the

ma.ster is "not liahle, unions the outside

work is more dangerous and complicat-

ed for the plaintitt to perforin tiian that

in which he was enfjaRed." Miirlin v.

Hiqhhmd I'aric Mf<J. Co. lI!M)l) 128 X.

V.'-IM. ;iS S. K. 87f>. This statement

would sivm to involve, hy implication,

the cotiveise doctrine, that the master

may In- liahle in cases where the new
wiiik IS shown to have hecH of the dc

fcription desij.matcil in the last clause

of the sentence. If this were really the

doctrine intendiil to lie put forward, it

would he erroneous accordin;: to iiio»t of

the authorities cited in thi» and the nest

sections. Hut the context slmws that

the court was s|>cakinR of cases in which
the master failed to warn an i;,'norant

servant.
' Cinisiiliiliitnl Cull Co, V. Ilnrtini

(isn.li I4(i 111. fi!4.:i.-. N. K. Ui2. Allinn-

iii^' ( 1H1I2I 4S 111 App. ll.'i; Col, v. Chi-

i<i.'/'. ,( V. If. A'. Co. ( ISSSi 71 Wis. 114.

;!7 N". \\ . 84; and the cases cited in the

ne\t sell ion.
* In 1 /.(/' r.soii V. Morrison (1875) 22

\litiM. 27t. the court, in rejcclinfr the

conlcntiiin that a cause of action arises

in favor if ii minor who is injured in

con-ii|iieiiie of lieiii;.' set at more dan
L'ciiais wmk. whether this clian(.'e in his

duties \\a- iieLdi;.'ent or prinlent. said:

•'I'lii^ |iio;iu»ii ion is wniii:.'. and the

cliai;.'e if !lie coint correct. If an em
plovei -liould set an adult who had i i

pacitv to take rare of himself, and who
\i.w\\ he risks, to do a diiceious wnr'<.

ot ci in-e the employer would nit he li:i-

Ide for an injury iiieuri iti;; to the em-
[iloyie in dniii:.' the work. .\nci it would
lie the >aii:e it the employee were a

miiiiir. hut of ~\iHiiient capacity to avoi I

the (laiiL"'r. and who knew of the daiifjer

to Ik> avoiiled. There eoiild ln' no ;.'ieal-

er wionj; in putting.' such a minor to do a

work accoirpinied with risk, than in set

tin;; an adult to do it: and when it

would he proper to put a minor to do
sucli work must niiessarily ilepcnd upon
the particular circumstances of p;ich

case.—upon the character and de^irce of

the dan^.'cr. and the capacity of the

minor to comprehend and avoid it. Put-

tin;; the minor to do the work hi-conies

a matter of disciction and care, to he ex-

ercised with reference to such circum-
stances: and the employer can he held

liahle only where he does not exercise

such discretion and care.—that is. where
he is ne;;lipTit. The ca-^e of f'rro.-n P.

Co. v. fort (187.T1 1. Wall, .l.-i.'t. 21 I.,

ed. 73'J [see ii 4U1, infrit], proci'cds upon

ml
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.. • • r 1 .

45'J. Si'cc-al erouiids on w'.iich !ie-hr?chce is u'fcrre 1.— A imm

c.l «•!. ii,.iir, jn-iiiviii- iIk- iiiiVi'di l' i-iil|.;,'';l.i .n -.r-y.-i \>

,„,!. r vhirh iv,,h-ir,i..l !],. rr.v.iMi ;.. u:v> .hi,;,-, i- .: •Ml.-l to

ill tlir l',,ll"\viiiv, .-iiii^iii'iu-:

(„) Wlinvtl.r-, r\:in! UII-. tu tlr I.IL .vl,-.!'.- of )!, II,:; t. roi-..

-.rviint. v\Ii- ^avc ili'' .T'l-r. iniiiii. .1. .-n arr,,iiiir -l' hi- ;- n- i" >

|,l,^.i,:,l or i,,.iil;i! w,.,h,i— . hirk of l,,l,ni,;,l -kill, or in-m^ti

f,,r ii„. v..Mk ;o !i.. u-ii.'.' ill" i:.a-:;-.-:i linl-iiiiv In im'^ m-i;!.

•''"-'•v:'•;i;;;^,':'1,,'!;:;,t'^;:l:!;^;.':^^"

-
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'i ,,. ..
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>:
r'?: :':'::'::.r.;.::: ,";::
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';"' • r. .,. Ik,. .,,k .ni.M 1... -iH.ivl vi.kM,... -k..,.-lk:,l ,,

"'•'")'
11 O,. i 1,-i. .f a ,i,.:v 'f-rr lirilV tk- k..ik.- .1 :,

M

V,',, lu v.M„v... .,n,l,'.t....k t.. .k> •ko<-!r,r.,....Mk..-n
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rdrk ui.l,-n ..!.i..!i.... or ,,r..l.-t ..,-.,t..-..,l k.n. ''
", V "r"
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i^'
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l-\v 11. '^lii!'.' -iIh.;:

,4. 1. .•iv,-i 1111 in

Mlll'T ill N. I'il'ii I

c. .:• .^. /'. /.'. '

.. 1 ,v. .'I'l--)
•

;i> nil i.il. r of < 11

ftini"* on one ferry lio.it, in which the

itttohwayn iin- iilunys (••ivrrrd ttlim not

in use, r.nd traii-fiTrt-d lfiii|«>riirily to a
diircient kind of woik on anolliiT t'o.it

uiit of coiiinii'oloii, on which tin- liiiti li

ways aie cuttoniarily loft op -n uinltr

nuch (•inumst4Uii'e^<, ilioiilil In- w.irin'd of

that custom. Ilroirn v. .liiii Xrhm It.

Co. (18118) 119 Miili. 20.-.. Tti N, \V. 407.

For other cusis in vfJiich tin- «i'1hiiiIm

action wan »iist,iiiii-l. for Ihci n-ason iliat

the pfrson sjivin;; mi order unJerslood,

or oujjht to liavo midiTstiiod, the unlit

iiess of tlio mrvant to do tiic work ri-

quinxl, »ei' I'liidii I'. It. I V. tort

(lS71t 17 Willi. ,-..->:t.21 L. ed. ..(!» (fon-

man ordered a younj,'. inex|KTiciii'<'d hoy

who liiul ;irc\ioii>ly worked a.s a hrl|nT

at a nii'iildina ni:ichino. or a coninion

hand on the llnor of a railway sho|i, to

ii»rind a ladiliT iind adju<t di-plmed
niaeh'nery wliile a sliuft elos" by was

rapidly revolvinul ; Jmiis v. Olil U'lniin-

i„H c'utlon Mills (ISHii) 82 Va. 140

(boy of thirti'en yenrs hired to ••swivp.

carry w:ilrr. and till budgets with

quills," iirdircd to mend a bniken belt,

in a |xisili(iii wliidi ri'ipiired him to

stand on a step ladder near four belts

in rapid motion i ; \iivburi) v. ^ii tchill it

M. riimb.rii \lf;l. Co. (ISIlt!) 100 Iowa,

441, fill .\. W. 7i:l (ines|HriiMcid minor

ordered, witlimit waniin}.' or instruction,

to do work more daiiycnius than that for

which he had been eii^'a^'isl) ; Sorfall:

Heil-Siiijiir Co. V. //i;//i/ (ISOlt) 50 Neb.

100, 80 X. W. 2711 (common laborer in

supar fact<iry. hired to sweep the lloi'r

of one of the rooms, was injured while

wiping water from a Ixdt with a j.iiniiy-

sack) ; Foh ii v. Califuniin Uur^ishnc

Co. (18!l!l) 115 Cal. 184. 47 I'ae. 42 (boy

of fourteen years, employed to o|K'rate

a punehin<» machine, ordered to assist in

screwing . ii a misplaced nut. had his

skeve cau»ht in a coijwhcel) ; l-Jrid^son

V. .1/i(irai</.ff, /.. S. <i IV. K. Co. (18!>0)

83 Mieh. 281, 47 N. W. 237 (common
laborer ordered to uncouple cars, and in-

jured by the fireiuan'.s ncj,'li;;enee in let

ting otf brake-s without wariiinj.') ; Or-

man v. Mntiiiix (H<)2) 17 Colo. 5t)4, 17

T.. R. A. (i02. .'in I'ac. 10;i7. (f;an<; boss

r.e^liirent in ordciiii;; a boy fourteen oi

ftttis I years of a^'e to run and throw

awn, an iRniteil stick of jiiant i«o\vder) ;

nrn'zil liluck Cnul Co. v. (liiljnry (18S!I)

119 Ind. 4.55, 4 I.. 11. A, 850, 21 X. E.

1102 ( ine.\]>erienccii boy of ten years or-

dered to leave his ordinary work and a.s-

sist in switchinf; <'oai earsi ; litldii \.

M,H<nk (18»2) 151 I'a. 51!», 2.-. All. l.m

(bov of fourteen i-mployed as slate pick-

Vol. I. M. t S.—81.

cr. oidereil, apain»t hi* will, to drive •
Jump ear)

,

.\ tri.il juil«e in a Keileral court

cli'M(;cd ilic jury that a |ii;.;lier deirri'e

of rare is re«|uiiei| of the nia-ter in the

ea.«o of a minor employee than in the

o of an adult. e-pe".ially in seeinH

tli.it lie doi . not 11-. nine ri-k« without

the scope Iif his eiiiploynii lit. Uuliirt-

null V. runii lii'H llHHH)':i4 I'ed 710,

in ChivniH, li v. II. It. C". V. H.ii/-

/if Id (1S77) :17 Mich. 205. the court up-

hehl .III iii-triiction to the . Ibct that,

if they found that the dccciisisj. at t'le

time 111' was I'liiplovisl by the difi-- i . .,

was a lad of -c\ciiiccn or ei;;htii'-. rs

of Bjfe, ine\p rienccd in the haiidlii,;.' of

brakes; that he was untittiil for that

work by reason of his un<killiilnc-«. in-

ex[H'rienc.', and youth, and this was
known to liis foreman; that he was em-

ployed at the time of his death and for

son'ie months previous thereto in the ea-

pncilv of a coiiimiin laborer only, and
was ordi'risl by the foreman to brake on

said train, out i^f the line ol his duly

a.^ such eoiiinion laborer; and 111, it. while

alteinptin;.' to otiey such order, he fell

from the cars and was killed, without

ncyli;;eiicc on his part,—the caso of the

plaint ilT was (wtaldished and she was
entitled to iciiiver.

.\ complaint is not demurraWa which

alle^'es sub-liinlially that the plaintilT

WHS cmployi il to pirfonn a certain wrv-

ice, uiialleiided by ilaii;;er; that whiU
so employed he was ordered by defend-

ant to p< rform a dilfercnt and perilous

service, in which he was incMpcrieniTd;

tl t he was i;'norant of the J>eril, and
defendant ncj.di«ently failed to warn
him: and that the jM-ril Wius no* appar-

ent to an in •NlHTiencfd person. Conxoli-

ihil.d Sttnir Co. v. Itctlmon (1800) 23

Ind. .\pp. 310, 55 X. E. 454 ('.rvunt en-

J,'a^^•d as wlieidcr in a quarry was set

to wiirk on a cliaiincliiiK machine).

The fact that the servant had applied

for and been (.dven employment, and put

to doin;; certain work, ibn's not warrant

the master in presiiiiiin;; that he knew
the dans-fr of other work, which, over his

protest, he was thereafter, on the dis-

cliar-.'e of the person >' ho had done it,

told that he must do. Ilillshoro Oil Co.

V. While (l.S'.m; Tex. Civ. App.) 54 .1.

\V. 432.

A simple findins: ' a jury that tho

plaint ill did not coii.preliend the dan;.'ers

incident to the work will not render the

iiia-lcr li.ibie. it mu-t al-o iic shown
that this lack of compreliension wa-, or

ought to have been, lioown to the mas-
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w.iiictiii,.' put iipoti tlif ri ili<- jrn .1111.1 of n l.n :i.li of iliat .liiiv of

.ini<-ti..ii ..r wuniiiif.', wlii.li. ii!* alrt'u.U ^li..\\ii in a f.-nm-r diiif

(xMi.). is iiiwuyg pn-tlifiililf iiikIit !*ucii ciri'imi-iaiiiM-.'

»ir. «'<.'. V. rhiriifi') rf V. U. It. Co.

III <,ii.0.if it till- 1 II lii.l 'I. ."It *'"'

111.' imiiiT «.( II iiiiimifii.Iiiiin;.' . -lal.li-li-

iiii'iil, »li.. iiiii'.-. 11 «..ikm.iii I.I |Hif..riii

V,TV il:iiiu'.'riiu« w.rk. i'-|Hiii.ll,v wli.ii

mull Hi.rki i". ii'.l iii'.iiil.'iii.'.l l<> ""'I'

kiihl ..( HOIK, iiii'l .I."-, ii'.t r.MtiM- II »iil-

iiix in |ir..|M.iii.iM 1." tli.' risk In- run-,

i«lii.M.- in iliiniiiy.- (..r lli.- .l.-alli of lit.,

w.irkni.in. /'.i" v. Unii (
Ih'is, lt;i|..

.Iii.l. i,Hi.li.-<'. 8 II. It. 170 (..TN.inl wn*

or.l'r.'.l to ii-si-t in lli.' tank ..( r(i»vin({

II liri.l;r<' wlii.li «ii- tlir.'nliiK-.l by a

lliHidi. Til.' I.n.a.l . I. ..Mini' tliii-. liii.l

iliiwn ol.vioii-ly iiii|.i'-.-' » siimi'wliiil

liiryiT n-|Hin>.iliilil,v ii|ii>'i tlii' iiia-t.T

tliiin llial to ulii.li In- i-> "iil.j.ft.'.l in

ooiiiniiinlaw jiiri-.li.li'.n-t. tlimit'li it

noiil.l -..Tni that. uiM.n III.- I.^liiii. ny,

the .ItM'i i.m ri'ii.li'K'.l woiil.l ni.t li.' t-.m-

.siili'icd inipr.iiK'r in \i.\v of Ih.' fa. U
thai a imy woiiM .l..iiliili-» liav.- I u

«iirriinl.il in tlmlinvt that thi' •.•rvaiit

di.l not uniliTstand tin- .lan«i-r, nn«i that

a.l. "jii.ilf |>rfciiutiim« to prolfit iiiui

«• T.' not taken.
' •rii< master may not hi« fully ix-

|M)„. hit -uTViiiit to'tiiratiT ri-kn than

tho-.' jicrtaiiiina t" •'"' |>artioiilar ^Krv•

in. for whi.h hi' has fnniiv'.'-l. and

iiy..iiist whii'h th.' ».rvant. thi.ai;.'li want

of -kill, or hv rcaM.n of tcii.l. i ap- or

|iln-i.;il inal.i'lity. coiihl not iircsiiniahly

dii'.n.l hiiiif.lf. if iiniii>|>rais.<l of the

daiit;.T. Ill- is hoiin.l t.. warn th.' si'rv-

mil of thf ihin^'ir if it he not ohvious,

unit to instiiicl liiin how it may l«.

iivoidiil." Hull V. Shirk-iiKilir (ISIMI)

•ill c. ('. A. :!S1. :i4 I . S. Apji. T^T, 74

F.-.I. IStl. in this I'ase the roiirt de-

elar.d that the |)nip.)-ilion ..f |.hiiiitilT':i

ciiiii-. 1. that tli.'ie W.I- lial.ililv 1 aiise

the vice principal, actin;: for the mis-

tir. .lir.ct.'d the servant to en-rap' in

nn eniployiiient other than that for

whiili he 'was eii}ra;.'i'd. and al-yi niori'

hiizariloiis. an.l that there was th.Titore

n l.i.i.h ot p.isitive .Itity hy the master.

e.iiiM not h.' sii-taini'd in the hioad Ian-

^riiiiuc in whieh it was a-serted. The

Tialiilitv. it was laid d.nvn. ili.l not iiii^'

from tiie ilireetion. hut fr.an th.' failure

til L'ive pi'.pei' warniii!,' of tlii' risks at-

teiulaiit upon the employni.'nt.

"Wtu'ii a servant is onler.'d hy on.'

havin.,' authority over liim to .lo a l.'i"-

poraiy work heyon.l the w.nk whi.li he

iiail ••iiL'.iu'.'.l t." .1.1, aii.l the «il|>«

kill" or )iU;:ht to know, from all

IJM I. Ill-I lll.es of th.' la-e. 111. I til" «

\»lii.'l the silhor.lillllti' is .lil.il.'.l !

is of a p. luliarly il.mv.-ious I'hiiri.

ami i- a. an. or iiiidir all llii' .•in'

-tanc.'s shiMil.l I"' au.n.'. that th.' r

an.l ha^ ' '. of the work, or th.' pn

iii.hIi' III ,; iinif th.' w.ilk to av.ii.l t li«

liileiit li-ks. III.' not oli>i.i.is, ..r kn

an.l a|ipr..i.iti.l hv th'' siihonliiial.'

I on of his y.iuth. ineiipai'ity. ..r

e\pii ii'iiic. it is the duty of th.' siipi

1.. laiition and inslriut sii.li .li-<plal

siivant siiiilci.iilly to enal.h' him to

.ler-lanil the ilaiitr.is la will .•in'..ill

an.l h.iw I.I do I hi' w.iik with si lit

he eNiri is4' .In.' ear.' lli f." t'

V. Uuni.if, I
IIHIIIl »;t < . . M-2.

Kisl. IJ7, holdiiiu that a ri'fii-al t<

II. t a v.rdiet for the .hfeii.lanl

piopi'r. wh.i.' a helpe' in a r.'pair

of a lailuay eoinpany was .lir.et.'

JO into the" lire lio\ of a loi'omo

wliiiii hail steam up. an.l tiffhten

pliiK in a h'lkiiitr Hue of th.' hoiliT,

w' I. not knowing that the \A\\\l,

-er.w.'il in. hamiiiere.l it so that

thr.'.i.!' hr.ike and thus allowed

-.liaiii to e-eape.

Till' duly of instiuetinjj in.\|ierii

M'rvants was .ilso rei'o;.'ni/e.l in tlit

lnHilt;; ea-e-: UiiiiiKiit V. <!(/

I IH.(O) UH N. V. 4S'.). 8 L. R. A.

i.i .S. K. SU) (eoinmon lahorer pi

iharp' of .laii«. '1.111- maehinciyi ; ./

V /.'.(/.iW. s l.iimh,,- ft,. (ISllSi ."»(]

Ann. 717. 41 1.. It. A. Xt. Hi So.

.minor nimteen years of a;-.'

il.'iily ealli'.! on to w.nk with a tiii

in a -avMiiill) : rui/i/) v. /'</'/ i 1

.•;..l I'la, ."i:l.'>. 22 So. 7!l2 l hoy fou

Mirs of afje was einphiy..! to pu

i;elher vi';."t ihle .-lati's. anil tran-f

(II the wmk of piishini; .-ars on a

liiieki : •/..iK.A'i.iii .( I'l. S. It. (

I'ri'irlur I IHOO; T.'\. Civ. App. 1

W . .")!•:!
I minor emiiloye.l as a mi'ss

in a railway o'' ee was diri'iled to c

.ars I ; Micliail v. Ititmiiihr Mmh. II

I IsiUi 'Ml Va. 4!l-2. lit S. K. 2iil (li

in lioil.r sh.ip assi^jneil lo duti.'s i

he w.i- e\p.i-eil to .hint;.r from a

ii-i'il t.i nioM' inaeliiiiery ) ; l.nfiti

Si 11- ) ('//. it- If. r. H'"'"' '"
i 1

.-|.-. Hum, 4."ii. H X. V. Supp. 717 i

ant lot eiuphiNcd l.i p.-rform that

tieiilar si ia ii'r 'vas or.h'rel to wa
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I
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I.t. -ill So. HIM
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.illl II tiiiiiiiu'r

. //./// ilHliTi

I liny fiiiiilprii

(ll Id put til

ml ti'iiTi-t'i'ircil

cat's nil a ^iili'

.
.V. II. r,,. \.

r. App. I "lil S.
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'! 1 'i-rv lint ill ilic luw iii\ iinii

llic -cI'Mlllt Uil- Mill rli:ifj« llMi-

•t intr('i|iii'titl\ ill tlii- iii-iaiH'i .

I'hci' r|i:ir'.:('(l i- llic l.illiiru lo

( /> I Wlii'i'c illl' iiiii-iir 111' liis i'f|. >(ii!iiii\f kii>v\ iliiil cri.aiti -IK

ritii' lui/illd' Ui'llld U- I'liriillliti'li ll

til) lit It) wllirii lit' Uil- Iriltl'li'll" i|. II

wiili kiidv. li'diii' Iff lli'Mi' lii'/.iinl'.
'

lll-(l. il lll.ili'liill I'IcllKlll 'it till' tli'_

cjtiii imi till' si'i'x jiiit.*

((I WIh'Ii- iii'W t'liticl i(iii» \\(rt'Hii|» ' iiii|>(.-< ll u|i.iii tli(.-i vliii'li til"

siTVilllt lllhl lircll |irr\ iiill-l\ i|i-rll!iryi ,', lllld llic limlti|ili, \ lit (III

tii'i tlill< •llliiiiiil |ir("lu('r(i it I'l'l'lilin I ii'lltill i-(il|t||.i(iii :iMi| di-tlirli

ami' <if jiidmii'iii. wliirli iiii|i:iii 'd lii- <'ii|i.'iritv liir -.ciriir,.!' I'tidii."

{ll ) \\ lirrc till' -ll|H'l'ii'l' « lii| iiivci' «li(. '.iiivc till' (ifdri' dii'ii'llv nw^-

iMia?i;iiy iif il,\ iiaiiiiti' ami
li.v it.* l'\pliiilii|l I : \' " !'•'

.t 1/ l.iniihi I ,f \lln. t

Iowa. -1)1, li!» \. U. 7 1

«, i./.i. r„. V. ni-i, „..,„ < I'-

S. t .
:<'.«<

: «i'i''/. ''. i( '>. /

.\. II ,1111, ( I'llll ; 'lex < n.
W. 7IIII: yii/oi V. ./'./ll.

1 isii!i It iioii-t. ( H.I.)

K.'.S,

WIlrttuT lil«tlUi liiilK -'

I n (.MMii was lii'lil to !-

for tilt" jiit.v in llillilinii

\\ hth- ( tS!l!i; Ti'X. • iv. A|»'

4.'t2. wliiri' till' scrMiiit »««

to clrar a»ay tiinti's from im i i lint'

n iiiitlioil (-picially duiij;<'i" i^ iimlii' '

cirriiiiistaii

iii:'W«'il iiirrr (If iiis ilcpailiiicnt "i'IkU lilin to

'll/ r%ii,..\. lies ami i/i'iim in 11 ili|i(.t, iiikI

IMI ,< is t»[ j«f<l li> till ^'iviiii,' \\,\\ of I'u'

XII ilii-M, "' 'i^afi'ly of Mliidi Ha-, kiiomi
in. I'- -UH. II i;.'i'r. Imt iinl to tlic -riv

V. ,H'i >:,.,t Si. I',ii,l. M. .( I/. /,'. r„,
•<. ss.H (I iiiii. J,-,, jt N. w. :ill.

^.'1' /.. ; \, Mull, ,111,1 r. If. r„.

\tl.
i

M S7 li.'h. JSI. Ill \, W. lil.l:

/,i . » It.. .1 I. //. r„. I |ss,-,i i:i!i

.., .M - ..sii. All, l!cp. 7:t:l. 2 S K.

1'" 11 ' ..(in ( /.'. r,j. V. fuit (|H7:i' 17

. ,,. 1 W i '..i,
•\ I 1'!, 7:ttl; llniiiiiiii v.

.» S. W /-^r.1 shon < ,« U. r„. (iHniii III)

w hiiiii! Mi.'li 71, ti. \ \\ 1(K»7; WHII.'r v.

hnn .( 1/. .'. II. r„. I 1S!I,-, I 1114

mi. '..' \. .V. in:!'.'; l/<ii v /.•.

'j^.. .-. I! I'o. V. fhiiiiiliti.is llsii'Ji !t7

A jiiiy is pro|M'rly r!. mi'l that t' '*hi i *l. 11 So. HUT : I'l. Siiiilh Oil <'„.

till' -iiMiiit \\n* r((|iiii"l lo (III wii.i .«/.,,,,' l«.'i;!i :,H Ark. liW. il S. \v'.

\ '•• .I- wliii «.!> traii-fi rrcil. witli-

I I.1.-1 in-i i.|i(ii|.,. to a plaic in a iliiili

•• n»i.- w.ri' .li-po-iis of ipiii k-iiiiil.

I't't'f ontitli'il to ri'covir in H'lul.s

,i,l''-,„ ( IS'.i.-ii il.'t 111. .\pp. -il-.i.

ll! I r.i-.'s ili'.ilin^' with till iliily

r In.i a -irvalif who is onhn.il to

'ilk.' new iliitii's, ipe i i4S. noli'-.

'I Kit:

\ .,1.1' ci-^i' it was hchl to lie for thp

to say H Illl Illl or not lliv allut

I tu n lioy iiiiiiii'i'ii vr.irs mM. iin

,....'1 in a sawiiiill. of ilni'i' iliU'rii'iil

/ l.i«ks. (i, i\hii'li a coii-iilcralili' inIiiiI

s Wfri- I'l'ii I'liiil in tlirir ri'ipiiiriiiriits

upon wliirh it was ilcnicl that Ihf n-k upon liis ., iiiili,,n, oaiitioii, ami piompi

was on thi- si'rvanl's slioiilili-rs was that, lU'tion. ai'i two of which wire oiii-ii|i'

nltlioii^h it was nppiiiiiit to him that of his i, ilar iinployimnl . (•on^tiiiiiril

till' MTviop WHS iiiorc lia/aiil'iiis th iii ni';;lii.'i'i ii'mlrriii;; the ma-iir lialilc

that uliicli hi> i'n;.M;.'i'il for. lliis iin; I for iiijuii.^ which were the provimatc

have liieii licttcr umlcr-looil liy the iii.t-- result of the ili^traelion of his ntten-

iel'^ a;jilil.

'

lion hv his itivir^' liuti,^. /,./.iii k.

A niiiior si'rvaiit. iiir.rteeii years of S,iiiii,r if 1. I.iiiiil,' r Co. (Is'.lii) 04
a«e. liir.'.l til -pike i:iiU .\n.| i!o si, ivel- Wis. l;f7, OS X. VV. 750.

jiij;. is ciititleil to recover where the iiian-

oiil-.i,|e the spliirc of hi-

thus hllhiecleil to n li-k ,1, >! ,

WHS not .lepi liiiteil, or t.i (.eeiillir

Kreater ri-k at that Ii" of »'iiel'

was not iiifiiriiieil or i,.:iei! the

fpililaiif woiihl lie Ii I/""

r 11/(1/ I'liiil lloi/.v I .1 11 I;

(drcnian was sinhlenl, called up
assi-t in throwiiij,' mi a helt).

'U'llliil V. Fiflh 111'. Tiiiii-

(I8!i:i( li Misc. ;i-js. 'ill N. N. siij

llili ii/ill) V. /.(/Ac Slioif d- M. >• '•'

I IMliii 110 Mich. 71. ti' .N. \> 1

( itniwmill I

.

lil Chiriiiin <(. v. U'. R. Co. v. I!,ii,

( 1,S77 » :!7 .Mich. 2il"i. one of the ,:^ii.i,

Sg
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iiiiiit.'.!. l.v ri Ar..m.|iil wl uiiioimtiiig \u lUi ubii-o o( hi* l)0wcr,

IHiilx of tin- new limit"*.*

•Ill ItiMlmuH V. ]h<-hi<i<ii% f- If *^"-

(IHHIi :..-. Mli-h .•.7. .H Am. Il'p :ilH.

.M( \. \\. THH. •Ill- iiMiri >vii« rijti.illy ili-

xji'.il ll|iipli I'm- i|iii-tioii w (ill 111! tt

l.iMki'Miiin nmlil riTiiviT fm an injury

iiiu-i'il by llii' r.iiiilii<liir'-» iiiiilrrliil.iii«

111 iiiiiiiiiif nil .'ii;.!'," in till- iili-i M.'.- ii(

ll iiHii r. 'I'lii* iliviiion <i< 'ipiiiiim

ttii» line «iiiiiily to a iliviin.inr "< virw*

ii» to t!i» piipiri|ili> wliii'li »lii>iiM niiiliiil

tlir i-i-i', :<nil nut to iiny iliirrU'hi'i' of

oiiininii niiHiTnint' th<' jo. tiini> -tiilril

in llii' ti\t. tlKim|ilin. .(., tm.k tin-

uroiiiid tti It it w;i« impliiHl. nn imit >(

the roiili.iit Iwtwi'OM till- iiliiiiitiir iiiul

dfd'mli.nt, tlmt thp mv'ww nliimM I p-

iTafid 1>7 n ciimi'ti'nt pnjrii v, iiinl

that the pliiiiililT 'liil n">' U'""!!!'' "'«•

li-k whii'li «imli| In- inciilmt ti. tin- I'in-

pUiyniint in niH.- Ilii- rn^fiiir xliimlil l)0

iipcVatiil liy a pvi-on «itlniiit tlii> riipii-

site nUill ami rxpcriiMiir. n« ilii- «iiiiKl

put liim in n imsiliiin of yniilly in-

crnmil P'-iil. Till- liMnii'il |ii.lKr thru

procirilnl tlui<: 'In Hii* >a-i' it i" ol-

Iijjoil In tin- <l<Tl.iratiiii\ tlml ll"' I'on-

diHlnr vvjn tlip nyiiit of ilif' inlaiit. ami

hail rharyi' oJ tin- train nnil inmnmnil

of the oIliiT cniployt'i* of ililiiular.t on

tin- train, inrliulii"' thi' plainlilV. lie

wai put, thrifforc, hy Iho ilffi'mlant. in

his plaoo. to ilischiuj."' the ilnty wliiih

till- lifrml.iiit u«c<l to tho pIuintilT. tu

Mv ttiat thr ciiiplovi'M of tho iIcfiMnlaiit

wiTi" (ll-'i'li.imin« llip rf..piilivi- ilntifi

ri'ipiircil (>r tliiiii; ami in lln' ii.-ohaiK<'

of llii* iliity Ihi' i-nnilii.tor was not ii I'o-

si'ivant, but tlic rcpri-ii'iitativi' of t dc-

fi'Milant. who in that rfs|HCt ii iml

hy the nrt-i or oniiswlon* of ;'ii- comluitor

till' same a-« though *\\''\\ act* hail 1 n

(lone or omitti'il hy ilofrnilaiit n.rsonally.

Ami the ilrfomlant. having plarnl tin'

roniluctor in a poiition of aiithoiily omt
the plaintiir ami othiT s(>r\aiil'<. ami

made tV "i snlijcct to hi-* iliiriliiin ami

control, while tho ilifemlaiit is not

ehr.rueahV for the eon.ieipiiiiciH of di-

rirtions ^dven hy siieh superior ollieer

within Mie scope" of the jjeiicral eniploy-

niei.t. he ii chargealile to pl.iintiir tor

an nl.use of »neh authority, a» niiioh a*

he would he to a straiitfer. . . . Sup-

pee the conilnctor had ordered u <lay

inhorer or an entire 8trnn«er to take

the pl.ico of the ciiu-iiitt^r dori";,' hi* teiii-

porarv ahvnee. and throuf.'h hi* nef.'li-

"enp<>" caielessnes-. and want of skill

plaintiir had received the injuiy eoiii-

|,I lined of without fault on hw pa..

would hnvn con«tltiitiMt tueh an a'

of authority at to render the def

itiit liahle. It waH likiHMe an n

of hi< aulhoiity in the eondiietur ti

der the hrakeniiiii to couple the cat

the ali«enee of the eiuti r, whih

hini-ilf. iMimj ii pir-on unlit, incoi

tent, ami hicl.intf the re<pii-ile »kill

expel iiiice. all.iiiplej to manage
opei.ite the loenniotive en|»liie in i

iiii; Hilch eoiiplinir. Hy the exerci-

his authority Ih .omluctor ordele.

plaliiiilT to" |MTforin wrviee* of

creased pi'rll not eonteinplated hy

ronlriit wiih defendant. The e.v

no dill. rent from what it would

heeii hail the defendant heen n na

IMTson. and. without po^-pssiii;r

requi«ile skill and expel ieiiee. ani

in« wliidlv unlit and ineonipelent,

him-ell iiiid.rtaken to run an.l ni.i

the eiiuiiii . and had at the s<iiiie

oidel.d the plalnlilT to couple the

and the injury had re-iultcd in t

queiice of the' want of litncss. C<

temv. skill, and evperieiice of di

ant." The d.lemlaiit is e.pially an

for the ids of his agent, the condi

as it they were hi-* own, when inicl

an an a'liu^e of his aulliorily. or '

he stiiniU in plae- of the defem'

( iMilev, Ch. .1., referring to the cii

(Vii..,„o A .v. \V. If- Co. V. B<i

(1«77 I 37 Mich. i»r, (*c last i

which had heen eileil as* conclu

,howing thi ri-ht of the plaint ilT

ciner, sai.l: 'That ease seem*
_

iillonether dilTeieiit from this,

a coiiiiiion l.tliorer on a railroad w
deled hv his (iiip«'rior to perfori

duties o'f a hrakeman, and while

»o was injured. lie was orderei

a dilTerent sir\ioe to any in whi

had ever engaged, and the orde

plainlv wrongful. But in this ca

plaintiir was put to no new or dil

service, an.l the only eoinplaiiit i

in the verv ser\ ice h.' agreed to p<

he was cNpcsed ti. a ri»k not pr

helor'.'ing t" it- "'"' therefore nr

t.inplated hy his contract of s

The risk was certainly unusna

prohnhlv not in the minds of

party when the plaintilT was emp

hut that fact would not of itself

mine the ivspoiHihilil v. Acciden

juries are often, perhaps i.iost

iilly. the n-u!ts of umvpccled f

liiit if thc-e cau-s- ari-e in I he

of a servant's employment, he n
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iii'h nn nliii-.'

r llie di'd'ii.l

i«ii iin »liii~

fiihictor to Ml

III tlm Oiirn in

I'cr, «liili' 111'

iitlt, iiMiiiiii"

i.ili- >kill iiii.l

iiiiiiitit,'i' iiii'l

i(rii«' in nhik

111' «"ci'rii-'<' >>l

[ir onlrii'l 'li''

rvit'i'« f>t ill

pliitiMl liy lii-

Tlii- oi-"' i-

it WOlljil lialr

MH'n a niitnnil

io^^p<«Hiii;; tlif

iciic'i*, iiiul Im'-

'l)ln|M'lfnt. ll;l.|

n mill ni.iii.i;.'!

the xtiiiK' tini''

rmplr till" TMr-

iUimI ill CIllK-l

litiii"**, oiiiipi

iiri' of dcfi'iiil

|iuilly n» liiilili

thecomliictiir

wlu'M sticli lll'l -

piily, or wliiii

hf "iIifciKliiiit.

to the I'litf "•

'(). V. Itailf' I'l

tec ln«t iinti".

i!» conclii>ivily

hiiiilill to ic

spc'in* to ti-

ll thi». Tliiii'

iiilroml \\n* »<

to p«'iforiii til.

11(1 wtiile iloiiii;

i-i oriliToil inl"

ly in whioli ti'

tlic (inliT Wi-

lli this cii^ 111'

new or diiTiTi ni

iniilaiiit is tlm'

rri'il ti) porfiiiiii

-k not |ii»iM rl<

•ii'lorp not roll-

met of sprvii'c.

,• nnusii;il, iiinl

ninds of ritln'i

was employe .1

.

: of itself deter

Accidental i"

ips iiio«t (;i'iMi

.\pii-ti'd caii-i-;

.c in llio ciiin-^c

cut, he mu^t I'C

I
IN.M i;ii.-> oi I -im: M oi'i; in mi'i.k^ miat. Mm

pla

480. Asaumption of '«ki ai • defetue: generally.—Simi' rvci-v

ri-k wli it'll i- ii"l f;.n-i'il Itv ilif niM-t.i". m ;;lii:« int- i- .1 iim .1 in U' an

onliMiii \ fiH- I
-1 f > ;!.'//(/ I. ii i' t v iili-iii I lint III"' iiili 11 III 1 iliiii ill"

ii<iiiil ri-k- iiifiiliiii lit III u i|iiiii> \\t I'f ii--iiiiii ! iiiii.\ -iiiii iiiiii'- 'iiiii

III Itl- It lit It --.ll'\ ill lllHliiill Ili'lM iIm' lll'l lltlll tlltll' i- 11" LTi.lllltl lip' .11

uliii'li tin iiiii^ii-i' fiiii Itf I'ii.irai'il wiili innliL'tiift' in -ivini: lln' uril'T

ti. uiKli'iliik lliti**' .liilii -.' S.'i' !i l.'.t. .sufHV. A'* Imi'^ it- llif ri::liN

(.1 tin- |mrli' - ai'c cNiiiiiiiMil li"iu lliin |>iii lifnliir r.fiiiiil|t..iiii. it i- ap

[.^••'iiilv iiiip .-il.lc lit (li-|>ii!t' lh«' ii|i|irn'jiltiiit.v iif tli<- iitiiti'iil piiii-

riplt' tliiH iiivokt ti. I'liil ii- iiiMitiliii'ti.tii ill ihi- ••niiin riimi fliv inii-lv

• •iitaiU nil t'liiliiirnir-^-iiiL' ntntliri t>|' i'i-iili>», itia-nnifli ii- -m-li ri-k-.

iiltlii.ii>;li i.rtliiiarv in r< latinii in llic m-v iliitit -. uri' <'\:r;i..rilinar\ in

relation in iln> uriuiiiiil (iii|ili'Viiiiiit. Siv S JTn. '("/'. it' tlii- ftin

fi'|iti<i!i lit iriMli'tl a- llif fi'lili'iilin': "lif. it i- fl. :if iliiil lln- iliM -li,i;a

li.iii in vii-r- ..I tlii- rhi" iiiM't. iilwa>> ^larl trtiiii iIm lt\ |...ilii -i- ilial

tln'x- ri-k> arc prima laiic iiiiknnun if iln- -<'i'\ant. iiinl iliai ilif tact,

iif iiis kniiwltiii;!' niii-t U' .-ial.li-li. .1 Kv pi.-iii\i> prmit'. TIkii iliis i.s

ilir llu'i.rv ii|M.n wliiili iitai'lv all, il iii.l all. llif ta-i'- jn'...-, tij, ;., \vc

tiiiiik, indi-pnialilc.

ilccint.l to have .i-iiiiiid their li-ks eiiin-taiici s will he In hiUe pn-.r-i-ion

\lid the oiilv i|iii-li.iii th.re eiii Im tit nl ll ii-iiie iiml i. let, tie it. Mid it

thii cM»e i-'wht'thi'i the phiinlill ".i- i "iiin't It.' pii-ilili' tli.il. when siuh i«

i.rdeleil I'l do -mnel liiii^' wiu.'!i. tindei- hi- duly, 'he In .ikeiiniii may nvhtftliy

the .'iriimir.laiiii-. wa* iml-ide of hi^ preM lit iN pel f..nuance i.y reln-in^' to

eiiiphiviiii 111. >Ji Ihi;, It. id he heeii 111 reiiiiiii at ltl-> po-t.
. . .

II. under

cliii.d'lii do «ii. he liii^'ht ri^ditfillly liaxe any eii eiiiii-l aii.e. the niiidiieli.i may

lefused nl.etlieni'e to til' older." .\iid n'jliMiill\ lake ehar;.'i' of th.' eiiL'inc,

this, a- it xeems to us. iii'.t-t de|»'iid ilii- -nil mn-t fail, a- there is nn ill-

upon whelher. when the ci.litinp'iiey ap h'.ati.iii in the deelaiitimi to ^liitw that

pears til the pondiietiii to lender it nee in ihi- ea-e he wa- n I jii-l ilnd. And

e-sarv. th.ii otlicial niav, for the oeca- hi. heiii!.' the p.r-i.ii n-poii-ihle for the

-ion. 'take eliar^re of (he eii;.'iii.'. anil at -afely and niaiia'.'i iiieiil i.i the train,

the same lime reipiir.' the hrakeman tn mii-t l«e allnwed a eeitaiii di-iieiinii in

ei.ntimie to perfmiii his mtn iee. That d.eidiiii; iipmi emei;.'eiuie-. and Ihi' pre-

ciiiititi"eiiiies niav and do ari-e ill whicli -niiiiil ion- niii-t ftMn In- aetimi. And

the cindiiclnr should lake chaij;e of the \v hen he act- ii;;htliilly. it i- c.nileni-

eii"ilie l.ir ihe lime is iind.mhteil. The pl.iled ill the eiiiplo\ meiil .if his silhor-

neee-^-itv iiiav sonieliiiie- he lis iir;riMit diiiate- that they, williin lliiir several

as it is plain: and lives mn ilepeiid -phere-. -hall a— i-l him."

upon it. This nii^dit happen Vnnii in- 1 1, i- -e.iii- to have he.,, tiie situation

jiirv to II ii«iiieer. or smhleii illiies-; pii-eiil to Ihe mind ut the e.nirt in the

ami whe, to leave the iraiii wli.ie the followiii;; pa-.sat:e of tl pinion in a

disahilitv of the enuiiuer i.'cur- would reeent ca-e: "If there i- m.lliin;.' par-

e!idaiii:i'i ^•tlne other Uain. Illil there ticularly danKcroils ill the new work.

iniLdit'he other reasons for the enyiiKsT and Ihe ma-ter hi- no reasoiiahle

leaviii" hi- po-t for which the com- L'roiind for l.elie\ iii^' that the servant i*

panv wouhl not he in fault ; aipl tli< n tiniwale of th,- daii-er- he will eiieoiin-

diictor. with Ihe train in his eliari;.' and ler or has not the reipii-ile -kill and e\

under oldi^'.it ion to avoid olher trains, perience to do the work with safety to

inilBt act in the emi-t;;i'ii.-\ a- the le .'i- hini.-fll. (he -ir%aii! Iua\ -,v,-lt he i,-

Hities of the case shall ' le.piiie. His ;;.id.d. if he ohi-y |a- c!iar;.'i'ahlel with

highest and plainest duly in *)nie cir- havin;; .i-siiined the usual aud ordititiry
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461. Risks not assumed unless known.— Tlic tlio.irv {iisl itdvcit

to (>l)viiiiislv involves, jis ji cipidlhii'v. tlic doclriiu' lliiit ii iii;i>ti'r \v

seeks to escajie liiil)ilitv on tlic iidiind of an assuinption of t.lie risk

tlio servant must prove soniciliini; move than tli<' mere fact that t

latlir vieideil oliediiiic(» to an older wliii'll rei|llired llini lo lindi'l'tii

dnties dilVerelit. from tlmse eovered 1)V tlie agreement under wliieli

entered llie emplovmeiil.' If llie evidence is sncli as to warrani

jur\' in tindiiii; tliat tlie wM-vaiit was iieit.licr act iiailv nor c'lnsirii

iveiv aware of llie exisicnee of llie risk, a court cannot declare, a

nialter i>( law, tliat tlie action is liarred. Tliis ]ii-inci|)le inuris to

lieiieli; \\lier<' the risks to lie encoun!cred wer<' tiiose iiormallv inciik

to tlie wo,k nnderljiken ;- and, (/ lurliari, wliere tlio.sir ri.sks wert; of

aiiiioinial nature.^

ri 1,, iiici'li'iil to till' riMpliniM.Mit." C. C. A. IS.l. l.'i T. S. Aii|). 2i;2, .^)S I

rrlloii V. lUiiirihi illlOO) 4:i C. ('. A. T.'ii; (Imiv i'iM|iluyi'il as •'tiii|i|icr"

l.'!!t. lot l-'i'(l. 127. iiiiiii' (tiiirtcd t<i iis-.ist (Iniwc'is iif cir

'III II. Smith Oil Co. V. Sl<ii,i- il,li,i V. OI{,iiiil:i- (IS'.lli 1(1 l.;i. A

(ls!i.!i .-,s Aik. lliS. 2t S. \V. inii, it ITS, 1.') So. 400 (\v>ikiiiiii kilNd liv

wa- liiiil iliuvii. iiifiiriKlii. tliiit a ^iTv liiir^l in;: iif a iHiilcr '
', .. wa^

ant. wild, wlicii rr.|iirMril liy liU sil- in;; ti-^liil. lie liaviii;.' Im'cp calli'il a\

|ici]nr to pi.ifonn a new dutv. volmi from liis ii'^riilar diilicsi: Michail

taiily iiii.lnlakis it. a^^iiiiics all tlic l!ii,i,i„lr M.irli. Wtnl.s (1S!U) ilO

ri-k-i iiii-i.liMit to its pcifoniiaiii'c: and -t'.l2. Ill S. K. 2(il (lioilcr niaki'i's lie]

also tluit wlini a sitvmiiI voliiiitaiily on- lcin|iorarily ninovcd to anotlwr (Icp:

di'ilaUi -. a dutv <iiit>icir t hi' >ro|M- of his nicnt ) : ('niiKnliikiltil ('(ml Co. v. Ihn

oii'.;i lal cMiiiioviiicnl. his ri^rlils and lia- I ls<i:i) 14ti III. (il4. :!.") N. K. Itl2.

hililics all' iiiciisiiicd hy thr sanu" stand- llriniiii; (tSII2l 4S 111. .\p|«. II.") (Iih

aril as if hr liml Ihtii -prrially i'ii;;a;ri'il -initli ilir,'rti'il to assist in rai-in;

to prrforiii that duly. 'I'lir loiirt sitiiis to siiioki'stack I ; Mann v. Driniliil I'

havi' lii'i 11 111 iiito'this iinipialilii'd Ian WHiLs (Is;,-,) 1| 1!. 1. l.')2 Knii' h

L'li.i;;!' tiv till' fai'l that it was disi'iissinrr as a liri'iii.in siiddcnly oalli'd on to

anil loiiilriiiMiii;; an instriH'lion wliipli sist the cn^rini'i'r in tlirowin;; a ln'l

follovM'il nihiiliiii the passa^'o ipioti'd in I'tlloii v. liinnilii ( lllOO) 4:i ('. C.

S 4(11. iii\rii. from flif opinion in I'llls 4.'!!). 104 I'Vil. 127 I lioilcr inakiTs hil

liditili. (\ if HI. 1i. R. Co. V. \iliiiiis who was onliii'd to repair a leaky |i

I
ISS(l) Io."i liid. l.'il, .1 N'. v.. 1S7. That work wliiili should have lieen assi;j

pas,i^i'. it may he coni'i'iled. is not a to an espei iciii'ed lioilcr maker i : '

e.iniH staii'iiient of the law. a~ it is (\ ,( N. /'. /.'». Ca. v. .V<»/mi)i ( 1!

applied ill most states. lint the .\r- Tex. Civ. .Xjip.l (14 S. W. 7IMI i lirei

kiiwi- court has ;roiii' to tlic opposite of st .ilioiiMiy cii;.'ine ordeied to I

iMiiii f error in cinineiat iiiL' the i'hari.'e of ill ; I'l. Wnilh d I). <'. A".

i.ropo-itioiis alioM' set forth. In llie \. llMiie (ISllili 20 Tex. Civ. .\pp.

i'oii'ii in wliieli they are e\pii'--i'il, they ."ill S. W. 210 (i'n;,'ine wiper ordeici

arc e!i';\rl\ iiieorreet. unless it is as- eoiiplc carsi.

siinieil that the servant was poiiceived In I'linii \. (Ilil Ciihinii It.

of as one who appreciated the risks of ilSS7) 14:1 Ma— .
1!I7. N. V.

tlio new iliitii's: ami tliis eleineiil was where a lilack-mith. oeeasionally ea

not speeilieilly aiheiied lo. leil from a laii'va.v shop to pii-h i

- rhifiniu ,l'\. 11. //. r... V. Hiiii/irh' wis injuied hy heiii;; erushed lictv

i|s77i :?7 Mich. 20.'). See al-n Inini ;^ cir and a hiiildiiiy neir which

/'. /.'. T". V. /•'.)/ ilS7:l| 17 Wall. .">."•:!. liack was located, it was held that

21 I-. I'd 7:!'.l I see IS ni.'i. note 2 ii'fin': appieeialioii of the ilaii;.'ci w.i- in

/.,,.,, V. /;..,(...;,(. I, !;<•:. ilsw."ii Kill euncliisiiin of law. if hi' \'.a- callei

M„,~. ,")S0. .".2 Am. I!i'p. 7:i:l. 2 N. I',, l.y hi- foreinaii to a-~i-i i'l llii- w

ll.'i Isei' S tri7. note :i. iii/iiri: \ • , I h which wa- mil •Ic il I'lc '.•oik w

tin I'. Ciiiil i'ti. V. Itirlimntiil (|S!i:ij 7 he was ciiiployi d to do .iin! in a i
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462. Risks assumed, if known.— Tlic (•uiivcr.sc of tlic principlo laid

down ill till- la-t T-iTtiun is tliat a servant wlm iiiidcrtakcs new work

witli a full a|i]ii<i-iatiiin of t.iic risks wliicli its |icrliiriiiaiico involvos

is dcciiicil III Lavf accc|)tc(l timsc risks.' In so far, tlicrcfnrc, as ho

cuniprclirnd-. nr nf.alii In (•iiniprcliciul. tlniii, lio assiiiiH's ail tlio or-

dinarv and <xl raordinary risks of llu- new diaics,- wlictlier be be a

niiiuir or an adult.''

wlirri' lie liiul nut liifoii' iloiic sucli umk, ' "If tile siTViinf !-; pn-;(..iscd of knowl-

iiml it till- piTJI «.i^ nut iilniiiii> In liini, ril^rr hikI i-\|m'I iriirr >iil!irli'nt tu coni-

luiil lie failiil 111 taki' imliiT llial llir |iii-liriiil I ln' ilaii^'rr. anil, willniiil oliji'i--

s|iaiT lii'lunii till- I'ai- ami tlir liiiililiii;: linn, iimlnlaki's Ilir hitvIit. Ilii' inastiT

«a> Inn naiinw till- him lo |.a-s llirnii;;li is mil lialilr Inr injury r.ifivi'il liv tlir

Willi safrlv. anil if lii- alli'iitinn was servant in siu'li mnv I nimr ilan;;i'iims

"ivi-n to till- "nil< whiili lie was ilnin;;. rinplin innit." Hi <il v. SliirLiiiiiiir

so Itiat 111- iliil lint ili-ii.vir tin- .laiiiiir ilsniii 2(1 »'. C, A. :iSl, 34 U. S. App.

lill it was Inn I. lie tn savr liini-clf. 727. 74 \vi\. ISCi.

'/i/.i .... /.'. /. a- /'. A'. ''". V. Kin- '//".iv.ii V. Hiimiiiill (IS'.iii) 107

„a>v (I'.Klli 1!MI 111. !l. I'ld N. i;. •>7. Af- Imva. 171,77 \, W. S.itl i s. rvaiil s lian.l

liriiiin;.' (I'MHii HI III. .\|i|i. ."idS ih.iIi-Ii- i-aii;;lil -.vliili. slir was rli-aniii;; t In- mllirs

man srnnilili-il iiMV a pill' of !.'ravi.| wliilr nf a niaii:;li') ; 1'niilif.s v. Knil I'linii-

trying' 1(1 imninl a iinnin;.' firi^lil train liiir Mm. C'l- (lssr,i lili .\lii-li. 17S. :ii)

for tlic pinpnsi' of ail'i'stiii^' tri-pasMT .\. W. In!" (plaiiitill injiiii'il l.y a split

tln'l-i'iint ; Ciiiiiniiiiiiy v. CiiUiiix llH7('i| saw. wliii'li lie liail iiinli'i lakiii tn op

(11 .Mil. 'yl» I iipiaini not ili'iiiiii lalilf- "lati'. iifliT lirinu- InM tlial I ouM iln

wliiili alli"'cil tlial a In'avv imii «lii-i'l, lliis or lay oll'l ; l/i//ii/- v. Mnilixuii Cur

wliili' it was luin- inlli'il.'ilinppi'il iiitn fn. (|s:i.-,) l:ii> .M.i, ,-,17. ;tl S. \V. -|74.

a iniin- il.-il linli' in tl"' llonr, ami fi'U wlii'ii' tin' court ii'iiiarki'il that liy its

ovi'i- on plainlill I : I'nliiirr v. ]l irhiiimi riiliii',' it ili.l not niraii lliat Ihr siTxant

t'. />'. >''> ( is'll 1 87 ,\lirh. 2S1. 4!l N'. as-iiim-il tlii' risk nf a ili'fi'clivi' appli

\V'. (li:t isictinti man iipnii a r.-iilrnail amv of whirli In- km-w iinlliiii^.'. or ilan-

(loi's mil a.iimi' tln' ri-ks im-iili-nl tn ^.'i-rs uliii'li wi'ii' iml visililn. Iml the

lonilin;; rails iij.un a ninxin;.' train in risks that iinlin.irily allrmlcil tin- wnrk-

an iin'iisinl niai ii; Wiill.rr v. I.al.r in;.' of a ri'asnii.iMy sale appliance of

Shoir i(-
1/'. N. I!. ''". (lS!l.-ii lilt Mieli. the saine eharacli r.

(1(1(1, 112 N. \V, PI.-12 i-i-elinn fiireiiian .\ I liiiiiiiier in a niiiie. wlm olieyeil di-

killi'il liy tile iiinil of a trolley wii-e n-.-linns lo help lix a in.i anil take

w-hieh he was ni.lin-.l hy I lie in'i.liiei- 'Umu some u'loiiml in a st.j.e, ami was

ter to eiit. Ciinl. .1.. il'i--i'iite.l mi I'lr iiijiin-il liy nre or rock failiii;; from a

;,'riiiinil that t hi- eriiise,|iieiiei .as a pal- rnof wliieli hail jiist iieeii testeil in his

eiit ri>k. as well a- mi the iiinie ^'emial pn-sini-e an. I -e.'iiieil In he snliil. was

eroiiml that nn iieL;li;.'eiiei' mi llu- pari held In lie eliar;.'.Ml.li- with a emnprelieii-

of till' i-ieiip-iiiv wa- e-tahlishe.l in n- -i..ii ami an a.-e.-plam f the risks of

.rani to the sli|i|,lv of imprnpei Innls Ihis lempnr.iry einplnynieiil. as he hail

Tor the work I ; IlilUhnin Oil fu. v. b.eii tramiiiine for four winters in this

ll'/iid- nS'.l'.l- Tev. (iv. .\pp.l .-il S. \V. ami other sio|ies. I'lnilr v. rianiirr

4:12 (servant or.li leil loeleaii iiinl,- nut l/o<. '„. (ISHli S(l Wis. IJ.'id. .'iO N. \V.

Ill a linter while it was elmke.l up wiih is'.i.

r|,f„s|,). >^ee the passa;,'i' oile.l in 5 4riS. note

\ servant who was nr.liiiai i!\ ein 1. -,. .,./». from the opinion in 1 »</i-i-.son

ploveil as the fmeiiiiiii of a -an- .'if ili-- v. .l/.ir,ivo,i (1S7->I 22 Minn. 274. So

.'ers anil ha.l heeii 1 eiiipnrarih plae.-.| far as the lan-ua-e -nes. roll-,/ v. f'«i/i-

nmler a f.ireiiKin nf i-arpi'iili'i-s lo a-isi tuniii' llorsrslinr C. (lS!»(i) 11.^) ('ill.

in hamllim.; a "ilnllv" Useil for the Iraiis- 1st, 17 I'ae. 42. seems to he contra as

port of lieaw timh'ers. was hehl eiititleil ri!.'ar.|s iniimrs; hut the ease is one of

In ri'.'n-..i- I.
a- injuries eaiiseil hy Hie ill- llin-e ill wliieli the phrase "assumption

siilli.-ie,..-\ nf the niiinher of 'men as- of li-ks" is improperly i I to express

.J..!....! i.'i ihe unik. Sinijih- V. l<)ie;i- a want of eare. ISee $ :l(l!l, milv.

.'iTiiil I 1^1 1 111. l-il'. (it N- I'- •'!'-' '!'-

M-r-iiLi I 1 'SI .SO HI, App. 437.
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463. What risks fall within this description,— 'Vho risks tin

(loomed to !)(' awoptoil are tiiose susceptible of bein^ descrilicd by tl

same words that aroomplo3'od to dcsiiinate those risks which, altliotij

extraordinary as resju'cts th. scope of the original contract, are held

have been undertaken, u ihey were appreciated. See chapter xxi.,-

especiially ji 3!)1,

—

ante. Tims, it is held that the sen-ant cannot i

cover for an injury caused by a risk which was "apparent."' or "<.

vious,"^ or so "open and manitVst" that an ordinary uum under t

same circumstances coidd have ascertained them by the exercise of n
sonable diligenw.^ So, also, it is bold tliut no action is maintainab

whore the servant had, as compared ^vith the master, an equal,* or

U-ttcr,' opportunity to see and know the extent of the danjier.

As in all cases of extraordinary risks, the (juestion whether the sei

ant appreciated ths risks of new duties is primarily for the jury.® S

S S'JO, ante.

Even wiiere an assumptioji -)f tho risk may be inferred, the serva

may still recover if it appears that the nia.ster, by his failure to d

charge his oontiniiing duty to keep the appliances safe, had expos

the servant to additional risks after the new work had been und

taken.''

464. Indiana doctrine as to assumption of risks.— According to sc

' Walker v. Lake c^hore d il. 8. R. Co.

(180.5) 104 Mich. G06, C2 X. W. 1032.

A servant "assumes the risk of any dan-

\H!T which is plain, open, and apparent

to his mind, althoiiffh enjraped in doing
extra work or work outside the scope

of liis eniplovment." Chicinjo. li. I. if

/'. It. Co. v.'Kinnare (1900) 100 111. 0.

110 N. E. 57.

'Fecit/ V. Pear.ion Cordaqe Co. < '^H)
Kil Mass. 420. .17 N. E. .^08: (. v v.

liosion (C X. n. Co. (i8sr>) i:!o .\iiiss.

.)80, 52 Am. Rep. 7.S.3. 2 N. E. 115 (for

facts see g 407, infra) : Woinull v.

Maine C. R. Co. (1887) 70 Me. :!!t7, 10

.\tl. 49 : (laviqan v. Lake Shore if .1/. S.

/.'. Co. (1890) 110 Mich. 71, 07 X. W.
1097 (experienced section hand engaged
with otliers in relaying a spur track,

during the progress of which it became
necessary to move cars, was clinihing,

at tlie command of tlie section boss, upon
one of the cars to set the brake.'* there-

on, and was injured by the act of the

otlu'r hands in violently bumping said

car with another).
* East St. I.ouis lee A Cold Rtoraqc

Co. V. HcuUry (ISOfi) 63 II!. A|.p. 1 i7.

•The fact that an emiilnyee in a
q\iarry was called from a safe employ-

ment to that upon wliieh he was enga)

at the time of tlie accident will not
able him to recover for injuries fr

the fall on him of tl»e stone under wh
he was drilling, such fall being due
sear.is in the stone, and the hammer
by the foreman upon the wedge* at

top, where such employee wa.s e\\y

enced in (|uarry woik. knew the ex
ence of seams and the danger therefn
and had an equal opportimity with
master and foreman of ascertain

whether there were seams in the parti

lar stone. Reed v. Sloekineyer (18!

20 C. C. A. 381, 34 f. S. App. 727,

Fed. 180. See also yorlli Chirmio Sli

R. C. V. Conunii (ISOS) 70 III. A
621 (car oiler injured, while coupl

a trailer to a motor car. owing to

fact that the hook on tlie latter

caught in the opening above the dr
bar).
'Houston a T. C. R. Co. v. For

(1882) 56 Tex. 452 (employee killed

derailment due to a washout, while ti

eling on a relief train).
' Folcu V. California florsefihoe

(ISOO) 'll,-, (\ll. 184, 47 V;ie. 42.

' Sail V. Loni.srille, X. ,1. cf C. R.

(1891) 129 Ind. 200, 28 X. E. 183, (
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oral decision-, in Iiidiaiia. tlic fact that the risk involved was as open

to the observati.m of the servant as cf the master will not, necessa-

rily, as in eases wiiere the work was within the seojie of the employ-

ment, warrant the inference that it was assmned.' in support of tliis

doctrine two separaU; reasons have been assij.med.

'This theory was first enuneiatod in

tho followinj^ passii<;e: The sevvant'.rt

implied assiunption of ri^ks is eonliiied

to the particular work and class of \V(.rk

for which he is employed. There is no

implied undertakin;.', except as it ac-

companies and is a part of the <'oiitrapt

of hiring' hotweon the part" •. (»n llie

otlur hand, if the servant, liy the or-

ders of the master, is carrieil tieynnd the

contract of hirin;;. he is eairieil away
from his implied umlertakin;.' as to

risks. If the master orders him to work

temporarily in another department of

tho fionoral business, where the work is

of such a dilTeront nature and character

that it cannot bo said to be within the

scope of the employment, and where he

is associated with a dillerent class of

employees, ho will not. by obeyinjr such

orders, neccs-sarily assiimi' the ri~ks in-

cident to the work, and the risks of ne<;-

ligenoe on the part of sueli emph)yees.

I',tl.shurqh, C. li St. L. li. Co. v. Aihiinn

(ISSC)) lOo Ind. l.")!. 1114. 5 N'. K. 1H7

(minor of twenty hired to work as sec-

tion hand was iiijurid in oonplinLT cars

the first day that he was ordered to do

such work)". By tlie Indiana court of

appeals the otli'Ot of this ease has bi>en

«iid to ho that the inipliid assumption

of risk <loes not extend to more haz-

ardous work outside of tho s.rvanfs

contract of hiring, unless lie voluntarily

jioes into such hazardous work. Iiiiliniiii

Siihiial <t llhiminnliitq <iiis Co. v.

Mui.^liall (IS'lS) 22 Ir.d. Ap|i. 121. .>2

X. K. 2.i2 (defective spurs caused in-

juiy to a "trimmer" who was directed

to iliinb a pide and adjust a wire).

The po-ition of the supreme emnl was

further detined in llnitil lilnrl; Cun} Co.

v. llnoiUrt (1801) 12!) Ind. .!27. 27 X.

E. 711. whore it was held that a com-

plair.l allejiing that tho plaintill. a serv-

ant who usually worked above ground,

as a blacksmith, was sent down a shaft

to repair a pump, and was injured by

fatlins down a shaft which was not pro-

vide(l with tho protictitig gates reipiired

bv statute, was not subject to demurrer

oil the ground that it sliowcd that the

ri-k w;!- ail obviniis one.

The ^anie doctrine «as ri'ilerated in

'Soil V. Loulsrillc, X. A. <l C. A'. Co.

(ISim 12!) lid. 2l!n, 2S N. K. 183. 611

(employee' e;lled out to avert til. threat-

ened destniitic.il of a bridge by a frosli-

et) ; Loiiixi-ill, . /;. it SI. L. Consol. li.

Co. V. IhiuHDir) (lHil2l 131 Ind. .V28. 31

X'. v.. l!S7 (car rep.iiror directed by his

superior to repair a ear on a switch

track, instead of on the tracks provided

for that special piirpo-e and upon which

no trains are run or switched). In the

last cited ci-e the court, in discussing

the sullli'ieney of the complaint, laid

down the law as follows: Tho servant

"does not ni'oes^arily assume the addi-

tional hazard in undertaKing to perform

the iiniisual and extra .service, oven

all.iough the dangers attending it are

obvious." When a ma-ter orders a serv-

ant to do Ronieihing which involves en-

countering a risk not conteinplateil in

his employment, although the risk is

equally open to tho obsi'rvatioii of both,

it doi's not neces-arily follow that the

servant either assumes the increased

risk, or is negligent in obeying the or-

der. If the apparent danger is such

that a man of ordinary prudence would
not take the ri-k. the servant acts at his

peril. l$ut tinle-s the apparent danger

IS such as to deter a man of ordinary

prudence from encountering it. the serv-

ant will not be e.Miipelli<I to abandon the

service, or assume all additional risk,

but may olay the oider. using care in

luoportion to the ri-k apparently as-

suiiiid. and if ho is injured the master
must respond in damages.

See also Ciiiciiiiniti. II. li I. R. Co. v.

]t<ifl<lri, (IHO.'ii i:i4 Ind. 4(J2, 34 N. E.

227 (§ 4.'iS. note o. .<iii>i(i).

Tho doctrine of the above cases was
speeilieallv adopt' rl in \iiliiiiinl Enaiml
iufi <£ Sla„tiiiii(l I'o. v. linuln (1001) 93

Md. I14(i, V) -V •'t.'), wlure the court

approved of the ,'fii.sal to give an in-

struction predicating a right to recover

solely on tho finding that plaintiff had
boon" injured witlenit fault of his own,
because of the niacliino's defective condi-

tion. The onndeiiination of the instruc

tion was ba-ed on the theory that it is

ineunilient on a pla'.ntitV to e-1 ildi-li one
111' tun alti'i nai h 1- -either lliat ho was
iiijin-d uliile \^ca!^inir nillsiili' Die -.eope

of hi- iiiiiilu\ in.iil .r that the defend-
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On tlif iiiic liiiiwl tlic -< r\;iiil"s iioiiiis-uiinitioii i.t' siidi n risk i- <

diic<'il t'lDiii lln' cniisiilci-Miiiiii iliMt, ill tlic alisciKi- <it s]M'(Mlic I'viilcii

w tin- foiitrarv, tlu' Mippi'sitinn is tliMl luw diitii - mh- iiii(lcit.:ik<ii i

voluiiturily.- Hut ii i- iwl a|iiK!i(ni wiiv (•(micJum >licniicl he ]tvr<

<-:it((l wlici'c a ri-k is cM lamdiiiarx in tlic s( n-i' i^l' liiinu (Hil-iilc '

scope of tlic servant's <'iii|iliiviiii'ni. aiiv iu..rc than it is |irciliciit

wliiTf* a risk is cNiradnlinarv in iln' ,-<iim' that it was (•au>rii hv t

nuistcr's nculii^cnrr.

On tin- other hand, ir \r, aid tliat tlir iii:istir"s urdcr to a sei-vant.

ilo work outside t.hc seo|.c of hi- ori-inal < inpl '.vnieiit op.raK -- as

i"U)li('(l assurance that the new duties mav he |ierfoniied without

curriu;,' anv ahiioriiial ri~ks.' I'lider ilii> ihe.irv it would seem tl

ant was clMificalilo witli iiolirc of tlic i;i t!ic -.ma ic- inhl nlH-yin,!.' tli Mniiiii

defect. '' ii"i-' '"' (Ml -luiiiil llial lie cini-iii

In .lours v. I.nl.r Sharr .{• M. S. /.'. Co. ti. I lUe llie iulditiunal ri>k. While

(ISS.'i) 4!> Mich. ."i7:i. 14 N. W. •)">1. it tliei i.\ 1 1 iiiid(i_\ re \\lii;-e iiia-ler f

was hi'ld tlial in iiiexiieiieneed -erviint. i!i-lie» ii|ij.li;iiii.'s wliieli liotli klliiw :

wlio eoneiited. lallier than lo^e his ileleel ivr is a1 lihelty In iniill he <eiv

place. ti> nndertiike a duty iinlsidr tlu' hikI n lii^r to he ^uhjeelid lo the

scope of hi- (niplnynient. ilid liol a--nine lian 1 d ni;;er. we cannot elo .e onr e

the ii>k. Itiit tlii> deii-ion ii'ally ic-ts to tin fail thai the iwce-sitie- of

Upon the f.ict that tin' -ervant ili.l no! -Iiii!:i;h' for e\i-1i iiee tend >trenyly

appreciate the risk which eau.-ed his in- di-privi- lh<- einph mv- of that Iheoieli

jilfy inih'pi'iMh'nce and freedom <d' act i

In lliiniynit v. Di hnit, L. if- .\ . II. While \h:- sei\ ii' • canno' '« I'oiiuiiij-i

Co. (ISItO) 7!t Mich. W.K 7 h. H. .\. llj:t. in the -I'li^e that the en,

44 N. W. l(i:)4. it was said, niitini'iio. ci.nip. Il-d lo uorU a'jiin-t

that whi'ii the olVendi'i^' servant. ha\ii\j,' the very nalnie of the relation ex

(.'eiieral power and authority to employ hetwem the parties carrii-s with ii

and di»ehai^;e servants, and haviiit; all- irrr-ist i!de inference of dejM'iidence ii|

thoiily to dhect and control the injured the one side." The fnllowiiiL' pas-aj;(

-ervai'it. ordi'l- him lo ilo an act not ( 'ooley, TorN. -.">.'i.'>. « as a pproved :

within the scope of the injured servant's has heen often, ami \ery jii-tly, reina

einployna'iit. wheiehy he' is exposed to ed that .i man may decline any e.xi

d,iiiL:''r not c.nitcmjdiited in his eontiaot tionally ilan;^eidiis empioynaait
;

hiit

of service, and is injureil in so doiii^. he v<diiiilaril\ eii;:a;;e- in it he sho

the nia-ier is lialile for injuries received not c. iiiplain lieciuie it is (lan;.'eri

whih he was actiie/ under the order of Ne\erl heirs-, uheie one has entered ii]

the soperim- servaiil. ISiit the doeliine llir rinplnyment ami a->llin(il the ii

thus indicated, if it he really intended drntal ri-ks. it i- not rca-oriahlc> to h

to fcdiow the lead of the Indiana eonil. Ih;il .ahrr ri-ks which he is directed

is not that which is at present acccptcil the ma-lcr to a-suna' are to hi- left

in this slate. See Wallrr v. I.nkr N/io/c n-t upon his shntildrrs. merely hcc.i

.t V. N. A'. Co. llSll.-)) ;il4 Mich, tidll. 112 he did not take ui>on him~clf the ic-|

N. \V. Ili:i2: U7.cr/c/- V. li.iiii ( IS'.i:}) -ihilily of tlirouin;; up the enii)loyi.i

ll.'i Mii-h. _.>o. ."14 .\. W. 871). in-lrad of oliryiiiL' the order."

-hi linizil lllorl.. r<„il l-(j. v. Il'iiidlrt 'I'lii- is very -lroii<;ly put in

(IH'Jl) \-'.> Ind. ;i:i7. "7 V 1'.. 711. Ihe railir-t of the Indiana ciivs cited alio

cipiirt. in dcalini; wil.- cMnlrntion "When a -ervaiil is thus ordmil to \v

that the ]daint ili'~issiimr,i ,he ri-k. said: at a jiarticular plac. or with parlici

•The complaint avers that he did this liy machinery, etc.. i uNide of his emp
tlui exiiress command id' the aii|>»dlant. mint, the ma-ter impliedly assures li

Itut it mav he said, i need not ha\e not only that he has cxrrcisrd reason:

r.V vc:l Uir" rtreii,-:!d Me was flee tn ea i r 1,:' have tlie pkic.'. macliinrrv, ,

lUiit Ih.c service aial thus avidd the dan- in a safe condil;in. hut also that t

;'cr; and that, hy voluntarily ci iitinuin^' are in a safe cndilini and lit for
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ilic iii;i-:ii' i- \iiiii!illv cdiivi iicil. for tlic time liciii^. into a gnar.'intxir

(if the scrvanrs i^iitVly. I'ihiii the as-niiiiili(Hi tliai lliis is the otroct

(if the liiiIi.iiiM ilcci-idii-:, they lia\c hicii coiulciiiKcd 111 Aiahaiiia/

'I'lu: (iisa|i|iiii\:il thus cNini— I'll is. in the i.|iiiii.in ><( tlic present

writer, well fduiiiled. 'riieic is lid \alii| ^idimd fdi- (li|iartiiiu in this

ill-taiice fi'dlll the Lielici'jll ]irineilile (liM'll--e(l ill ciiaptel' X.. "((/(. It.

slldllhl be ('li-' iveii. howeser, that the etiect of tile -\\((|iiliu hino|ia;;('

used hv the Indiana coiirts is cdii^iderahlv (|iialitie(l hy the fac' that

the defense (if all a-^sillli|ilidll nf the ri-k^ is ('iiliceiled In he ji liar td the

;icti(in if the evidence slidW- that tlm^e risks were. :l> a liiatlcr of fact™

aii|ire<'iated. ' Idr practical purjid-e-. iheicfdic. it wdiild seem that

liii-iiic-- for wliicli llicy arc used." and dilii;( iicc <«n tli(> [xirt of ttic master
I'illshiitiili. f. d f'l. /.. /.'.»'". V. li/.iiii.s' to lii^ employee than ria-mialde care

ilssci In.'i Ind. I.'il. .") N'. \'.. 1^7. and (liliL;ciiee. . . .
Where the evi-

lly the eiilllt of appciU il ha- hein dcllec ^liiiu- that the eloplo.S lliellt is

h. Id that a c;in-e (if act ion i- -uiliii'iit ly iiiore diiiLicroil-' than that Hilliin the

-latcl Iiy aveniieiit- thai the plaiiiliiV -cope of hi- eiiiployniciit. or that the

\\a~ employed for no (llur piirpi^-i- than -en.ml i~ calhil to ii^e maeiiiiiciy uhicli

to operate iiiaehiiieiy in ilcfi iid ii:l - mill rei|iiirc- -kill nol po--c,--cd hy the -crv-

and work on cciiai'ii ailiih-. and that aiil.andnot in use in the ret-'ular conr-i'

he was ordered to repair certain niachin of his -cr\ ice of employment, the law

crv; that the work was dilVennl from. M'ly |)roperly holds the master lialde iin-

aiid more daiivreroiis than, the work he 'ler proper ciri iim-lanecs for -m'ti iiiju-

was einplined to do; that deleii'laiil ries a- may rc-iill from the increased

knew the d;Mi;;er; and lh.it. while doin;: ihinuer; Kill the liahility here rests ii|i(iii

till- wairk. plaiiitilV was injured tlir(iii^;h dillerent principles from tliose which

no nc'liijence of his own. I'.rrui v. would iii.ikc the ma-ter an insurer that.

hUdiis (I'.lflO) •J4 Ind. .\pp. .!:t'i. ati N. K. the Wiiys. works, and maehiiM-iy were

72.'). ali-(dutcly perfe-t. It rannot he said

S'e also the M.iiylaiid ca-c cited in th:it the ma-ler ha- o\crei-cd rcasiin;ilile

note 1. siiinii. care ;mil diligence for the safety of iii*

'
ill Mm II 1.(1 r„(il ,( A'. C". \. flu.,;,- -('r\aiit. when hy his orders the s, rvant

ltt:is (l,S:i-J) HT .\la. 171. 11 So. S'.l7 is expo cd to L:re;it(r peril than that

I II reman seventeen yc;irs old w .i - or wliieh. Iiy his contract of eniployiiaiit,

dercd to throw a -witch wliiih li oi .( he issumed ; or when the miisler ex|xi-es

tendency to lly hack i . tlir cnuil thus hi- -erv.iiit of immature yeiir-. or one

exjiressed its di-appioval of llic rule iiexpericiiced ;ind nnskilied. without

kiid down in /'I'.'v/,.., .//i. c. ,( X'. /.. /.'. propi r in-lruei ion and wiirnin;,' a^ to

Co. V. \<liiiiis! (ISSiii 1(1.-1 Ind. l."il. ."i ihi |.;iil if maeliiiiirx or wiiys and

N'. i:. |.''*7 : "We think the rule dcilaied works daiiLfcioii- in their ll-e." Tlie

ill ihe ca-e ciled . . . iiii|Kiil- into |a— a'je cited fidiii the Indiana ease iiii-

\ho. contract of cmplovmeiit an ( Idija- donhiidly I i\- down the rule t(«i stron^'-

lioii not within the coiiteiiiplitioii of the ly aijain'-t the ma-ler. That tlieini-

parlies, and oik' which no pi ii-lcnt em plied "a— urance of -afely" deduced

ployer would a-ume \ rail- In in a speci'ic o;dcr i- merely an as-

ro.ol owe- no hiLdier A\U\ to a p;i--en -111; of s;ifi!y -o fir ;i- icasonaldc

;;er th;iii llni! here iinpi-cl iipiii the (.He e.in :ittaiii it li.i-. we think, never

to his Do lit lli(- 111 en de 'd as ri d- -ks within till?

cr fully discharL;!' his olilii.';il ion in -eo|K' of the eniploynieiil ; ;i

this rcsliect to ;ill hi I in|

exercises re;|son.ihl(' c;ire

n sceiiie that tlie w;iy-

ind dili

vheii no ;'ppaicnt re;i-oii w

lid there is

hv -iicli an ;is-iir-

^'ellce I

;ind nuichinc
i'r;ll use liv V

liould hear a diirerent me;iiiiii^

vlierc the li-k is one lait-idc the scopi;

i\" arc sueli ;i- ;i if till

II re.L'ulated r;iilro;id-. ;iml

that they are I,. ;
i in proper c(a;diiion.

ilo\ iiicnl.

tl-o ti'llifflt V. Ijil.r Shurr d M.
/,'. r. isni, Mil M; n. fi7 K.

we k now ol no -I 1111

whicli e.x;ict- lii-hi

1 prill' iile of 1 I

dc;'ri

|II'.I7 IS )(" 11' le .!. niliil I .

In I'ill.sbiiriih. r. ,( SI. I,. II. Co. v.
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tlics!<' (Ifcisions, when iiiiiilvscil. mi'i'dv ir>> tn llic cxtriit. of hiyiiiir ilii\

tlie (loctriiH- tliiii tlic iiiii-lcr is lU'ima I'jkmc :iii iii.-iircr of I lie scrvun

safety at tin- iii<iiri<nt. wlun lie is l.i'aii-fcrrtil in tlic iifw duties, a

also, as may be su|i|iiise(l, flioii-:;)! it. is imt e.\|ires>ly sn >tateJ, for a
|

ricMJ suiHcient, to enable the servant to observe t.lie conditions of liis

tei-ed eTivironinenl.

4G5. 13 trine of common employment qualified as regards servai

working outside the scope of their employment.— An iniiiortunt <

(•option to tlie dueirine of common eini'lovmiiit is createil by ibe n

that tli«' jiiviiiii of an ordr-r wliieli rei|iiii'es a servant to ]ierforin dni

not included in l • I'iirinal conlrael eonsiinues aetioiiablo nejilitiei

where such serva i- )p|airdy iinlitied for the now diit,i(\s. 'i'he i

lure and extent of tbi^ e\ce|iiion iiia\ lie elated llms: 'f'iio ]priiiei

that the master is iinl. [ireciuded I'rom relyiiiii on the ilofei-.se of e(

mon emiiloymriit, by tlie mer«' tact that the pbiiiii itf's injury was

Cfivcd in conse(iuencc of his pomplyiiii; wilii an order given I'y a

]X»rior coseiTant iiaviui; the ri;;bl to control him as to the manner

doini: his work.' is not aj)|>licable in cases wiiero that order reipii:

the ])erformanco of duties oui-ide the scojie id' the piaiiitih's oriyi

contract. I'mlor these eircumslances t.h<' solo (juestion to be del

mined, in so far as the master's liability de]>eiids u])on the repre-(

ativo character of the delinquent coservanf. is whether the or-

which occasifined the injury was one which he had authority to '/w

Aihiiiis (18Sfi) 10.-) Ind. 1.^>1. 5 N. K.

1S7. it was (listinotly luid iImwm that ttii'

liiihilily to wliicli tlio in.i-lcT was ilr-

clarid to hi', sutijcrl wculil !« piirjii'il if

ttir -iTvant was cdiriinti'iil to a|)|in liciid

llic ilaiipor.

' Sfo olriptcr xxvill.. p"K«.

Mn liiidii /'. /,'. To. V. r<,rt (IST.'il

17 Wall. ;).">;!, 21 1.. cd. T:!',l, Allinniiiy

(1S71) > Dill. 2.")!l. iM-d. fas. Xd. l.iC.^

(f.ii't.! stated in iS
4.">!i. tn'tc 1. .vi//,C(i),

tlic coiirl. afli-r >l;iliiiv' tlii' nili- as to

coiiiiMdii ('ni]>l(i.\ iia'iit, said: ' Tliis nilo

proiccds on tlii> tl I'ory tliat llic cm
]il<ncp. in entcrin,2 the -cr\ ice of the

|ii incipal, is |irc.iinicd to t;iki' u|Hm hini-

-t'\{ the risk.s incident to the inidertak-

inj;. ainonj; wliieh are to In- lonnted the

neslificnee of fellow servanis in the same
enipUiynient : and that considei aliens of

|)u!)!ie |Kilicy require the enforcement of

the rule, liiil this pnMini|iliiin cannot

arise where (he risk is not within the

contract of service, and the servant had
no reason lo iH^licve he uoiild have to

encounter it. If it were c thej wi-e. jirin

cipaU would he velcasi'd from all obli-

;;alioiis to make n'paralion to an
ployee in a .nhordiiiate po-itii^n fi r

injury cau-cd by the wronL'lul ecm
of the person placed o\cr him, whei

lli.y were fellow servants in tlic s

conimnn service or not. Such a doci

uduld he suhviTsivc <if all ju-l idea

Ihe oldijrations arising; out of the

trict of servile, and withdraw all

ticlion from the sutiordiiiale emplo
of railroad cerporatinns. '!'he~c co

rations, instead of Ix'in^' reipiiieil

coiidiict their husinc-s so as not to

ilanf,'iT life, would so far as tliis i

nf persons were conecrncd. he I'cliexe

i.|] pecuniary rcspoiisiliility in case

faileil to dii it. A doctrine that I

to such results is unsupported h_v re;

and cannot receive oiir sanction.

If the order had heeii fiiven to a ]>e

of mature years, wlio had not cn^';

tn do such work, althouu'h en.ioine

olicy t!ie dircition^ of his su|K'rio

mi;.'ht. with some plaii^iliility. he an
lii,;t lie sli.Mild h.oc .li-uhcud ii, .1

must have known lliat its execution

attended willi rlanj,'er. O' at any i
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It is apnaiviit, tli.'.vf.nv, that lli.' pia.'Ural -tl-'t n\ llio i!-,iMuni.,

when foi.si.l.T..il will, nlalii... to ll.i- l.-tiiailar plia.i' ol .1,.' il...-tnno

of co...n...,i .•,iipli.v....ait„ is to . -tal.li-h tli.- prii.-ipl.- that, the act of

if ho t'ho.ii. to olii-y. tlmt I"' lo"li "I"'"

tiiin'<rlf IliP ri-Us "iniiilont ti> the m'IV-

ice. Hut llii- liov oiiiii.inl a M'I.v .lit

fclVIlt [M^ilioll. How lolll.l III' I X

iH'Hiil to kill." Ilif l»Til ol till' iiml-r-

laUiiif.'? Ill' «.i- a '"rii- .Miiiili. Willi, at

'XiicrTi'iirr. ;'nil imt lainiliar »itli iiia

oliincrv. Not Ix'inK i'l'''' '" i'"'"'' f"""

hiin-i'lf lit- Inul a ri^lit to rrly on tin'

jiiiliiinwil of Ciilli'tt, ami. iloiiMli-", 111

Icii'.l iiiioii till' I'M'i'iilioii of til" orili-r

witlioiil a|.|.ri'liiii-iiin of .laiiy.r."

Uni' of till' L'roiiniN in wliirli tlic ilr-

I'i-ioii ill flil<(i'iu i( \. »'• '"'• ''"• V. ""."

/(./,/ (IS77) :IT .Mii'li. 20.'. ifai'ts -tatnl

in § 4.'ili. iioti- 1. M(/iiM. wa-* li.i-i'il was

thus slati-d liv Cooli'V. Cli. .1.: "W''

also think that whi'ii' tlir ^ii|m'IIoi; si-rv-

ant liv mi'ans of an aiitlioiily wliuh li>'

.'Xi'i-cisc- hv .li'l.".:ation of tin' iiia-t.'r.

\vr.>iiLMiillv"i'\|io-i- It"' iiiii'iior si'ivant

t. risks anil ininry, tin- nia-liT must if-

ml. It is oiilv wliirr tlii' ri-ks prop-

I , iKM-tain to till' liiisinr-^s ami aro in

cidfnt to it that the iiia-t.r i- "X.'iisiil

fnnii rospon-iliility; ami a ii-k of tins

iiatun- not hiiii}.' one <if llii' kiml. the

^rni-ral riih' applies, ami he iiin-l an-

swer for llie niiseoiiiliii't of his ayeiit.

The court ailoptitl the liroail contention

of the plaint iir that, if the master

wronf-'fiillv semis his s.rvant into a ilan

cerous place, or exi>oses tiini to a ri-k

not connected with the service and in

consequence ho i- injured, the rule which

cxompti^ the master from ri's|ionMl.ility

has no application. Iiir.iiise the risk is

not one which tlie servant has assunieil;

ami that if. insteail of l.-inL' sent hy the

master in ix-rson. the -.rvant is tl

wronKfullv cxposiil to dan^-er hy om'

whom the master has pla.iil over him.

and to whose orders he is suhiected. the

responsihility is the same; the wroni;

ful net of this su|K'rii.r luini^ in I.nv the

wron-'ful act of the master himself.

The prini'iple of this ca.se was a-ain

applie<l hy two jml^-es in />•"''.'",'" -l'

,54 Am. Rep. -m. -20 X, \\
.

.SS .
-ee S

4,58. note ,5, .s»/)rii».
, r, , „•

In Ericlson v. .If i/""iit<r. /.. iv .f- 11 .

R Co. (1890) S3 Mich. -Jsl. 4, N. W •

^37 the court hehl that a declarati. n

uas not drmiirva'de which stated that

the plaintifT. a common laborer on a eon

stniction train, was nnleri'd hy the lore

man of the train to pull a cuiiplmt.' pm

nhile the car'i "ere moMii-. and to

jump from oue of Iheiii to the other

when Ihev sepal. lied that the foreman,

wilhoiit anv notice to Ihe plaintill. let

i.ir the t.ra'ke on one of the car-; that

the -pel ol the c;ii was IhUs -iiddiiily

.lie hrated anil "10 ili-taiiie to li"

iniiiped miexp.K'teiily au;:nienled :
nmi

lh.it Ihe plaiiililV w.i- thus e.iii-ed to fall

lietueeii the two cars. The court de-

1 limd to pi- lip'ill the ipie-lion whether

the loiemaii VI, 1- a f.llow -ervant of the

lal'oler, hill the preei-e reason for this

lefil-al i- ii"l -peiiricilly -tated.

In Uii//..r v. /...A-. Sh.r, d- I/, f. If-

Co. (ISO.-,, IIU Miih. CiiMl. y\i N', W. 1032

(-cclion foieni.in killed hy iiei;li^'ence of

di\i-ion lool masteri, the court ex-

plaiiieil its position as follows (p. lil'i) :

"111 ileteniiinin^' "hetlier a -eivaiit is

1 ill,. I upon to do uork out-ill.' the -i'o|M!

of his emplnviiieiit, the iiiie-linn does

not turn upon that of whether the iiias-

ter would he liahle for the |»'r...ll,il lie-;-

lifjence of a superior ser\aiit. it he-

coiiii's a ipiistion of authority; and if

one having' aulhiT-ity over lli" -erv.int

(liivi'ts him to <lo an act mil-i'le the

sco|H- of hii employment, the -ervaiit,

in the ix'rfonnance of siieh oiit-ide work,

assumes the ri-k only if -ueh dan-er is

apparent. ... In "I'l'i- •" '"'"fJ

Ihe injured servant within the protec-

tion o|- Die rule that, whin eall.il upon

to perforin a s.-rviee outside of the -lojio

of his emplovmeiit. the master owes Ihe

diitv of warning him apaiii-t all .lan-

j;ers except tlmse which are ohvion- to

a person of liis capacity, skill, and ex-

iwrience. it is not nices-ary tliat the or-

der to enu'a^'e in outside -eniee he ..'iven

hv the »». > I I/O of the ili'fi'll.laiit ; it IS

..iioii;..h if the -miirior servant have, in

thi- "ii'spcct. controlliii;; authority."

In //'/r.' v. (-"Irhrshr Millf (
IS!I4)

Oil Vt. li 37 Ml, -li!*' '"• ^'""1* io".-'"'''

as follows: "If this service was heyoml

ihe plaintilT-s 1 apacity. aiel so onl-ide

the -cope of his ei 'id.'ynieiil . he di.l not

a—ume the risks atiendant upon it. -V

per-oii of mature years iiii'.;lil have heen

lirld to have as-iimeil them hy eolisent-

iii.r to do the work: hut the riuhts of a

ehild are not permitted to di'i-'iid upon

hi- ahilitv to .liscrimiiiate prmiiptly as

to llie work r.iiuiii.i of him. t.-i I" rf^

fii-e ohedii'iiie 1" the comnian.l of Ins

suiK'rior. Tlii- i "itation of the plain-
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onlcrin;; a wiviiiit into ii iifu placi' nt' w.iil; i^ ilio lut i<( tlic iii:i-

iiml lliiil tilt' ciiiplnvcc wlio jiivrs flic unli I- i-. im' ilii- nii-<.ii. ii ^

princii>ul, wlmti-vcr iiinv !><• liis nlficiiil rmik.' Sic cliiiiiicr xx

post.

Innio.'^tof tlip ca-nw in wliicli this nsj.,'i't ..f the ina-tfr"^ liiil.ilitv

tifT't rwk rondcrt the (Icuirini- of fi'UoW

KiTViiiit iii.i|>i>liiiililc. Ill cTitii ill',' tlin

ili'li-ni^int'-^ .crvici'. tln' pliiiii itV n*-

KiiMiril only ^iii'i Ti*kt iiii-inj.' fiipin llie

no';li;.'i'iiri' of lii'* cocimiiIom c^ :i- iiiiirlit

lir iiiciirird witliin tlic -('o|n' of lii» riil-

|iloyiii(Mt. So it )« iiol ii<ir--:iiy to (le-

tfrniiiii' wliilliiT till' ii:itiMc ,iMil I'Xii'iit

of SluiL;ii' authority omt tlio plniiiliir

wrre siicli ill to cxiliiilc liiiii frniM llic

roliitioii of fellow -^ 'VMiil 11 Ifiil

of lii- iiiitliority ovi .lu' i«lMiiitilf i- to

1h' ioii»iili rill wiltioiil nfinmi' tip tliiit

riliilioii. Till' ilifciiiliiiif ii"i;^ni"', Sliir-

>;i-i 111 till' I'lirt' of <hp iii.irliiiii'ry iiml

]iliioiil till' pliiiiilitr iiniliT liix oi.ji'rs. If

Stiir;;i<, .irtiiiL' witliin tlic -plirrc of lii*

own iluty. ri'iuiri'il of tlir jiliiintiir a

xcrviri' wliiili WHS iiiil-iili' lii< i'iii|>liiy-

niciil. ;inil wliiili a prmli'iit iii:iHti-r would

not li:i\i' iiM|Nisi'il ii|>iiii a iH'r-on of liis

yi'iiri. strriif.'tli. and jiiilfrini'iit. Hii! ile-

fiinliitit i-i liiililc for tiin (•ons('i|iiciui'S of

till' iiiipropiT order."

In Miiiiii V. Oriiiiltil Print Worl.n

(1S7.')I 11 R. 1. I'- wlii're a liniiian

was iiiiiireit wliili . iiiiplyiii;.' with an

order of till' en^'ii'.iT to a-sist in llirow-

inji a ImIi. it wa' held tliat Ilie jury were

rij;htly told tliat. if tlie tirniiaii was
plaeed under tlie engineer as liis supe-

rior, and lliis su|K'r!or had a ri^'lit to

(livo ordj'rs in hi.s depart mint, the ease

did not eoiiie within the prineiple ri'<;u-

lating lialiility in rases of fellow serv-

ants, and that the eufiineer must l)e

looked U]«>ii as vepnsi utiri;.' the em-

ployer. The court said: "If the (kt-

son here injured had htvn an inferior

ser\'ant, and had lieen injured hy the

negli};enee of a su|K'rior servant in the

same depart iiient.—c. <l., if he had been

placed under a superior tireman l>y

whfwe nejilect he had liieii iiijuied.—the

cn.se would have liieli ilill'ireiit. .\iiil it

niiilht then he arfriied that he niu^l h;ive

known and ealeiilaled the risks of such

employment. In the ))iesent ease the

liieman wa.a not injund while workinj;

in his own particular de|)artMient. hut

was iniured l>y th" neifleet of a superior

whose department was more 'iisive,

iniluilinj; his (the fire) as a part of it.

The enfiincer not only liad a dele^ialed

authority or control, liut it was the e.\-

iiiise of thi- di le;;:iteil aiilliorlly w

>\ I- llli' e.Ml • of llie ill JIHN."

In lini-il Itu.rl r,„il fii. V. l!ii<

I IHKII) lilt liid. I.V.. 4 I,. 1!. A. S.-,i

\. v.. \\»1. the court in holding

I mine 1k>-s «1iii dircited a ten year

hoy to leave his own work and iin

tai.e more daii.eroiis diillis. was n

fellow servant of the Imy, said:

do we re-t our conclusion upon

iii:i\ini, /,'i v/ioio,'iii/ ,vH/.i iior. Mii-

I it mil llaine-i. under the circuin-

i~ of llii> e.l-e. was till- ayellt of tin

pi llaiit, ind the -iiperior of the a|

hi-: it was his rii;lil I miiiaiid.

the appellri'', duly to ohcy. and.

-ideriii^; the immature a;.'i' of the :i|

lee. we iiiil-t a-siime thai he olieyid

lommaiiils of his -upi-iiors. siippi

that it wa- his duty so to (h>. wit

iiyard to the daiiLiers or hazards

he would eiieiiiinliT, and witliou

knowleili.'e thereof."

Sei' also, as illustrative of the

point of view, the follow iiiL' ease-;

hl.'.iiillr Fiiiiuilni A \liuli. ('•!. V.

,,,,111 I IHttl )
.! liiil. .\pp. :>1\. -W N

10 I miner onlired liy fnniiiaii ti

work for which he was uiilillrdi ; •/

V. (till Ititiiiiiinn Cdll'iii l/iZ/.i (1

H-1 Vii. no (order yiven by forem:

<(i„,./» V. Miiiiiii.r ( IStl-Jl IT Colo.

17 I.. 1!. .\. ipi):i. ''•« I'ac. WM <<

L'iven liy yiiii'j foreman).
"This concept inn ciiii-i;.'cs in /.

lillr. /;. .(• SI. I., rtnin'il. I,'. Cii. V.

„;„,, (IS'.il I l:il Ind. .ViX. .!! \. K.

(car repairer onleviil to repair a

which was not on the track set a

fur such work I; Ciliiiun v. Voc/

/'. II. Co. (IHSii n S.iwy. ."..>><. IS

Siii; (lalmver onlered hy ^'anu' ho-

thaw dyiiaiiiile hefnre a tird .

The iaiiL'Uave u-cd in one South t

lina ease would also -ii'in to ind

the nilo)>tiiiii .<f the theory- that

tian-fer of a servant to work on

the scope of his ori'.rinal cmploymc
a nondeli'L'alile fiiiictioil of the iiia

and that any supirior -.irvant I in

rase cited a" section fi reman 1 wlm

dertake- to oriler -inh a chaiiyi' ol

ti'^r. repre-riit- the iii:i-ter ml liiiiir

iw. allhiiii-li he may he a iiii n- fi

-er\aiit a- lo order- uilli rc-oi <t t
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till' Ill;l-!rl,

;l>iill, a \i'''

|iliT \.\\l.

liill.ilitvli.-

tlinrity vfiiili
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'f». V. illlHlh II
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linMin;; IIm,
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.lull ll|ici|l 111'-

II, r. Mil-Ill II

II' oirciiiii«i,iii

;rllt lif tllr ,l|i

(if till' ii|ip.'l

'iiMiiniiiiil. iiiiil

ii'V. mill, inn

of till. :l|.|...I

lie olu'vril 111"

lis. >ll|i|lll-illL'

II (1(1. witlioiii

llllZiiriU tll:ll

il witlidUt a

' of tti(> <iiini'
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I. Cti. V. V"(

wi\. -w N. I-:

iri'iM;iii til il'i

litli.li ; •/"" V

Millx (ISSili

liv fdii'iiiiin ' :

i7 ciiiii. •"'i;t.

. in:)T Kini.i

.'I's in /ii/v

\{. r„. V. //.!,;

, .11 \. K. I"'

rc|i;iir ii iii

ai'k si'l ;i|iiirl

V. Viii'/ii I'l

. .-i.-iH. IS Fnl.

•.Mll^' 111'" 1i'

ri' I

.

IC Slllltll ('lIlD

III tu iniliraii'

ory tli.it 111'

. work (iiit-hii-

iiniili'Viiirnt i-

if till' inii-lir.

ivaiit I ill till'

nam wliii nil

ciiaiiyi- of ilii

- (((/ Ikiii' i'.'

:> iiirn- fi'llow

r,.,,,i,t to lif-

i 4fl»] l\,n l!ll> ni hi; >.( iii'i; ni imim.uvmkxt. J2!t.'i

comi' iimli'f iiiii-iilifiitiiiii tin- iiijiiiiil ^crMiiil liii- Ih'i'Ii a iiiitiur. iiini

lung)uai;"' liii- >i'iiiiiiini'* lir<'ii iim il wliii'li iiiilii'ati- lliiii tin iM'iu-tit lit

lllH (III!iliticatiuii lit' tlic iliM'tiiiii' of ci'iniiiiiii I iii|(lii\ iiuiil can mi

I'laiiiicil I

who have

)V IIKIliif' lint

lal. (11 tins vii'W, 111*'

til iIk' <'iiiiiii'iil. jiiil^'cs

i( -( III wriiir Miitiiir- to <'\pi'i'-s an

with all ili'li-rciiri

ojiininn tliat il is iiciilur rmi^i^tiiit, with the na-i'ii nt' tin- (|iialitica-

tidii. niii" sii-tiiiiii'il l)v till' la-i' I'liiiitiii'iiicil nil.

'

It sh ill tliiii the |iriiir;iili' tint- (I il uWII ijuc-i liui <>X-

(•huh- tilt' (i|ici'atii.n ul' t.lic ilix'tfiiic of ciiiiiiiiin <'i:iiil(iviiii'iir in rini-^

A was canned, not iiv tlir servant's coniiiliaiic*' with thotlwhere tlie mjni

'I- to liel'fnllil ticw (llltle hnth snlisciinent act of nedliiretici'

coininiitle,! hv a siilii.riliiiiiK emii IllM'f wliilc tl lose duties wen! in

course of p'rfonnance.

ilinarv duties. 1 7i V. Clciiliilte, (' ih.nt wMfh i« 1II-111--11I in tlio Intfor

(f 1. 7/. f... tmsii 12 S. ('. .").'>7. Hut |>ail of tlic (i|iiiiiiiii.

the ixi-ition (if Itit- I'oiirt in ri'- i>i iipti

wlii'llicr thin

f l'\rl|.- llllt* iL'lllirailce '.Mil*

u'.iril to tin-

is vcrv nli-riiri- 1
•

•.ii|»'iiiir -ri^aii t iliiil rilii'" iivci'Kiiiii' liy till' -.iMrilir oviilriirc which

-iilMiiii.ir\ 1

«ions III ( liapl

IhcrrfiHi' ililliilllt tl

X\X.. I"
A hat

,f ili'ri

111 it i

i- till

ri-lii'il II

-tnii'livc nut Ir

iHiii til priiM' ill

iif till

\lii'llv ili-linrl fli

I mil
'111

till- (it'lllT,

nil

|ir»'ci« I'l'iit (if tlii'* niliii;.' in the pii- an ii-iilri iii^' it, thn iiiinoritv o(

(Tit ooiiiii-ition.

' In /.•' l,/i(// V lliilli i( «>. It.
'•

the -I'lvanl iin'liiiilitcill.v iMTunics nmto-
rial, fur rsanly the -nine rcasdiis as

the cxtraiirilinarv ri^k is onn,\ 111
(las.T) !ii!i V. s. 4h:i. -27 f.. I'll, inn

! Sup. Ct. Ivcp. Si-. tiii'V. 1.. siiiil that within tliP scupc of [h<- -cniinl's cm

the prim i| ,1c iif I

(lS7:il 17 Wal
that, till

r,^^. 21 I., t'd. 7:!!l. wa
r',,1 pi ivimnt. To this cMciit. thcrcf(ir(».

s aiiii no fiirth'T. il is -nlniiittcfl. the ten-

lint "hi

crfiiriiiinj.'. hy ilirislimi

ork init»iili' of anil di-

' a niinor,

nf 11

\va- ih'

iipiriiir, factor in

if the plaiiitlil i« a rontioMinii
till hiili ostalili-lu'd

till with this liniital ion of the ilmlrino of coin-

the contract whii

for him will

hicli hi' father hail made III ciiiployiiieiit. .Minority, short.

V. /.'.

iiSO.

it was rem
.\ii

1,11 the defendant." In /-'"i// iiiaUes it iiiure dilliciilt for the nia-itcr

i(- I. I{. Cii. 11'^"*.')! l.'l'.) Mais, iiltiniatcly to jncvail on thu iround of

if the ri-ks of now du-
only hecausp the (.vn-

--niiiption of

K,', 7."!:?, 1 s. v..
11" al- an a-suiiipl mil

Hiked that the contr Min;; t K" lull thi

factor was that plaint ill' w cral infereni of a

»f)ne of tin

"Juprciiie Ci'iii

L;ii 111 iN up II whiili the till ri-ks vhich is drawn from tho

t of the tinted Stati

hold tl erva Ill's ri ht i.f

lip .i\ant's noninticipat Inn. i

ily rehllttcil liy s](eeitio evidcl

s more r"ad-

tho

/'. K. I'o. V. Furt (1H7.1) 17 Wall, case of adults than in the case of mi-

V). 'X 1.. ed. 7.1!t. Will, a- \vi

IV reailin

11 hi

the ONtract fidiii the opi n several ca i~ in which the doctrine

lite i. sH/im. that he "had no 11 has 1 n .ipplied the servant

son to Ix'lieve ho would have to eticinin- a.s appears, an ai liilt : .1/11

so far

Orir

tor" the rii-k w
Manifi-tlv. thi

hich

elc

ll-e.l h l.il I'riiil Hor/.M! MS7.i) U K. I. 1/

nt of niinaiitii'i- F.iirks,,,! v. MUtniulir, /,. H. rf H'. R.

pa I ion ef proii

th

-rlv tllie same cv illrll-

tial impiiit in the ci-i if ailiiltM, as in

tho case of scrviiit-i. in mi far as it oiH'r-

at OS I'r iiiia faiio to nciM live that kiiowl-

ilye which is «unpii-cil to ex i-t wi

Hard to the on.

in the sco|K' of

(IS'.Mli S:i Miih. JSl. 47 X. \V. 237;

^\^nlk•r V. /."Ac .s/iorc rf If. .s'. R. Co.

(isii.-.) lot Mich. i;0(). 02 X. W. 10.'?2.

•A lervant. who. after ho had been at

t'l re work in railway .-hops for two months,
\hich hring liiin con-diiti

th is sta''o o f Ih

Hip

)f work with- pcrfnniii

iieiil. I p to liiiii.iliy ill tile III ii:hhorhnoil of a .slcain

e iiiipiiry.

idiilts and minor? stun

thej-efoio. hammer, and who. voluntarily and with-

tlie name out (•hiectiiiii. ciiii--cnts to work at the

footinjj. Tho sooo.iil (ine-lion invo'vod hamiuer. cannot recit recover for an injury
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466. Contributory negligence in undertaking the new work.— ((

|>uri' itS II- f' •"'/• nni'iii-)— I'"' P'Ik'imI mil' ui>|>li<'il Uy ui"M o

u\itlii>ritifr< is tliat. wIkic tin- iiiii-irr or liis i-«pr«-'iitiuivo coiiim

II Hcrvaiit to p' <.ut.-iil»' of hi- n-;:iilar tMii|>lo\ iii<tii. to <lo a work w

i.s ultciilcil uitli *|Mvial (laii'.;vr. and tin' xrvaiit, in n-*|.(.iiH<' t<

foniniaii li« ^o ri-wivcd. pH- and d.H's ilu- work In llic wa.v. aihl n

time dir<cl<d. tin- fad that tlio servant, knew that it was dany;.

dcK^s not ronih-r hi. . as iiiultcr of law. y:iiiltv of .•ontrihiitorv ii

ficticc. nid«ss the character of tln' daimcr h.' so iiattnl and so cxt

that no one hnt a I'oolliardy. roi'kli-s man woidd nttoii;|>t it.' Sp

reasons wld.-li liav»- Ikmh a--i:;ii<d tor not iiiipiitinir lu-uliiivnco nr

following': Tliat the s(>rvant's cxciisal.lc i;nioranc< .f tli.' dan;r

he cncoimt.«Ti'<l is a reasoii-dilo intVrtiKC from ilie fact tliat. Ik; hti

TPn\ il Ihrmi^'li flio i .•;;lL'c>iir<' <>f »n

ntlipr sorv:n)t ill ii|> i it in^' it- "'"

ci//i,i/ V. \iiilli-iii ('. It (". (HTiii Hi

Md.'asn.
' HlKlUtl, V. Chinnin. \l. ,f XI. I'. It.

Co. (1H^.">I 21 Vnl. '"''•
I"'''

lll''«'''- •'•

In Chir;,/,) it .V. 11. /,'. ('<,. V. Ilnif

fid I (1877 I 37 Mirli. -i".''. it Wii" ari!ii..l

Ihut. oven if thf •-iii'irini <c iv.iiit uImi

guvft the orcliT rcpif^iiili-il tlic ri>iii|i.iii,v

ad hnne rir-m (wo SS t">7. t'll>. sniini),

the act nf th«' phiiiitilT in ..licyiiii; «ii»

his own voluiilnry act. ami lli:it tlir la-w

was the ordinary '"ii- of < nnt i i'litory

neplifrcniv. This roiitciitinn ilid ik'I pi'i"-

viiil. ("oolry. Ch. .1., aaid: •'.Vlini ''ne

person i-ii'.'aj.'-'s in the onqdnyiiK'nt of an-

nthor. hf undrrlakoH to olny nil l.iwfiil

orders, and he subjoots hini-df. fur iitiy

failure to do -o, to the dmiM.' lialdlity

of heinp ex|M'lled from tlir cinldoyiiniit

nnd of bfinK riiiiiind to juy d;uiia;.'r.<.

If is true the master had no ri;;lit to

dirert him to do aiivtliiiif: not coiili'iii-

|)lated in the emiiloymeiit : l.iit when cue

thus contracts to siilmiit liimstdf to tlic

orders of another, tlnre imist be -oiiie

nrcsiiiiiption that the orders he rcnivi s

are lawful, the pivinj: of the or.lei> lie

ine of itself an a>3iiniption that they

are lawful; and the servant who r-fii-.d

to obey would take upon liiiii~. If the

iHirden of slinwinj! a lawful rea-on for

the refusal. This, of il-elf, is suiiieirnt

reason for e\ciisin<.' tlie .servant who ,le-

clincs the respon-ibilily in any ra-.- in

which doubts can jiossilily exi-t. lie

should assume that the order i-^ L'lv.'ii

tr. "ood faith and in tlie U'lief tli::t it is

riciitful: and if. in liis own ina-nieiit.

it is unwarrant.sl. it is not for tlii' ni.i-

t*r to insist that the servant w.i- in Uu-

.'iij; in not refusing- ob.-Klienw. T\e

-|«rt for the nia-trr n* well as ii

idnaiion for hi« own iiiterc»t i!ia.\

piMjK riv iiiiliiee him to waive hi.

jiiil;.'nMiit for thill of his mipeiioi

ili-liad of eiiya;.'!...' i'l dispii.es. in

in;;. |»rliap». rjectid from hf* ell

mcnt. to leive client ions of doubt f

tiire ."ettl.iiieiit. Now. iilthoiial

thinl<. on the facts, us the jiir

found them, there was no niithnr

<end Williaiiis to handle the braki

the point was not «o ilear but tha

(11^ iiiir..tion was ni.ide of it on the

and it would be ^'in-nly unjust ti

pel the servant, at his jx'ril. to

corii'illy on the validity of an
ple-iimptlMly lawful, when the

ipieliies of even a correct decision

be apparent iii«iiliordinntion. and

haps, dillieulty and liti^ition.

|Mrfistly just under such eircums
to leave upon the master the re^

liility 111' as^iinuil in ^'iving .in i

ranted order, and to hold that thi

ant is not blanialde in yicldin;;

iiice to his sii|H'rior."

See also (liiliisiuti Oil Cn. v. 7

K.„i (1S;I0) 7r. TcN. J.!.".. 13 S. V

(7<ir/.- i'uinihi d nit iit Co. V. 1

(1807) ll! liid. .\pp. li.'in, 45 N.

(complaint not denuirrable beci

shows undertaking' of new and
(lanL'erous duties) ; l'itl.<ihui!ih. C
/,. it. Co. V. l(/i(/».t (ISSti) 10.") In

Ti X. K. IH7 [iiKtinnilo) : i'htrk <

fcmrii* Co. V. \\ri'ihl (1SH7) 1

.\pp. ti:if>. 4."> N. !•:. S17; hnlhm
Sualf'lilt (ISOH) 175 111. :ilO. 4,S

.\. 75:1. 51 N. K. 1115. .\Hirming

73 111. App. 151 ii,..ltle U.l.-iiCI

teen years old was injiireil wliile

inu' a fn ii^ht el.va'nr) : lirli

.'<r:,H-r><K- i l!S'.t2l 151 Pa. 510. i
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ork.— (L'kiii

I' lll<><tt ot' lll>

•o ciiiiiiiiaii'l.-

I wiirk wliii'li

Ip<it)>i4> to I lie

y. and lit till-

H ilaiiJiiTi'ii-

liiilnrv lurii

tl so cxtri'iiH

It.' Spcfial

L'^'tu'o nro til"

lu' ilaiijrf'r I"

lat lut lia<l II"

well n* II ('"II

llTc-t i!iny Vi'H

waive lii^* hvmi

* i<ii|iriior. II ml
U|mi<'«. iinil 111'

•III \lU t'lllpli'V

i)f iloutit for fii

iillliiMi;rh "I

i till" jiirv h.\~

DO mithnrity tn

the lirakr*. ji'l

ir tint that -I'l i

f it on tlii> trial

IlIljlHt to 11 III

;H"ril. to ili'ciil"

ity of .Tti oiilir

lu-n ttic oonsp
ili-oi-iion iiii;;lii

itiim. and. jht-

ti}.'iition. It \-<

h c'ircuni'-faniri

IT tlu" ri'spoti^i

ving .in uiiwar
il tlial tlio s<"rv

yielilin;; ohedi

/ To. V. Tliomp-
i. 13 S. \V. llO:

Co. V. 1\r/';/i^

0. 45 X. K. >ilT

mIiIp Iicrausc il

new ami iiii'ii'

ahiiKih. C. ,( SI.

ti) 10.-) Iml. \r<\.

: Chirlc ('•>iiiil'i

(l!^!l7) 10 Itiii.

'; Dnlli iiiiiiiil V.

1. :!10. 4S I,. U.

Uliriiiins (ISDT)
i.- u.i-iicr nino-

III wliili- o|H'iat-

ir) : Kriihr v.

'a. 5in. 25 At).

I l'"t| l.\,ll un.fi tlL'lMDK >t »M'K UK K.Mri.O\ .MK.M. I.'!';

I inn- lor relli-f-tinii or I'lioicc ;- ilnit In- rrlinl ii| tlir -iiiiH rli.r kii--ul

• '.lllfoj' l|i»M'ili|ilov«-o wliot:iivc llicinlrr;' llml. alllmiiali In- \mi- auan-

of llic iiialci'ial rohilitioii- wliicli unc tin- .'ini I lii- in iiin. In- 'li'l

not it|i|)rtTia!r tlic ilaimt-r «'ri'al<''| !»\ iIhiu;' ilml 1^ roa-mi t.| In,

voiilli ami ilH-NiMriflirf, ]{< \\a> iiiia|Mlili' i,| ii> u iiniiiinu win iliir llir

>vork i'ti|iiiri'il \va- acliiallN uitliiii tlir i>ri<\H- ut lii- . iii|iIm\ niiiii. ' or

lu'lifvci liiiM*<'lt Im'UihI tit r<'ii(l<-r oImiIIi IK1' to i.!m' oi-.li t." .\ -< rvaiii,

it Ih ili'clarc'il. i.- not r('i|uii-.il to wi'iuli iiiirlv iln- ijiio-tiuii wlnili. r aii\

|iarliciilar oi'ilir i- on.' uiiii-li lii- -ii|>i'ri"r lia- a riylii i" 'j.t\i-/ \'<r

will a -fi-vaiit who i« cliarui .! uilli xaiioii- iliiiif^ In' li.lil. ii|h.ii iiim'. i

lain ami rctiiK-il ili-iiiirtion-. to Imm' I"-i n iif:;iii;< iil win ii. in noinl

laitli. Ill- i>crt'oiintii a -i i'\ i<'<- ..ui-iiir •! ilio lim ..t hi- iliii\.' liiii

I'lcarlv he can nt Atr 1m- jii-,iilii'il in oIm'N ini; an onlci- which iak.'> him

i.nt-iiio hi-i rcynhir Intic-. whciv he ha^ U-fii c\|.i'.—i,v in-inicicil to

l.ill lh„,'i„ V M.nnnr ilS'i'J, 17 ( i.lo .1 -iniri' •.iil-i.li' III- il il> III' lii- r.'-ii

iii4 17 I •! \ 'liij, :i(i r.i. Iii:l7: I in|.lii> iiu'iii. ami williniil ltii'km>"l

r,,,',,,, y )/,,//' »|H!I7 I -M I'l.i ••'•">. -i-i ••li:'- •" •"- l-'Oinl'. 1- tlii..« ..IV IIm-

»^,, -,,.) luihi' iiiniii .1 iiial rar. hail -i'.n -ilili

/!•»'/. V Wi«v.i.,i /'. ;,'.'.,. ilSH7i |,iiii- 1.1 rial 111 l-iic II.' »a« Iniuo'.l. ih..-

1(1 Kan I'ifi 12 I'ai'- >'*- l>""l>"<l »' 'i"' Hii'li t him- n- tmil''''' "I 'i"- -'"" ^

l//,.i (IHh'ii 7I \Im. n. 41 Am. I!<'|i "f imiti i'mrnrv ni'uliyi- -imi' i' 'h--

•MS ilii.N lit -.-M-Ml-.n null oil to -till I l.ilhiv. a- in lii-i.ni nl la«. llial

',n .ii-iiic. -mil vM.rU ii"l '"'ii'U a I'Ol lii- JMilu "t lad ira.li.il -inIi iiialiii H v

iif hi- dillv .Mid to lniii\, v\a- .•aii;;lil Ihil In- «a- ii|i|.ii-id uf Hi.' .1 oil" i -I

In an nnr'-MTi'd -it -iii'« : //"'- /•'• niiiniiiy .haiii-id.' lli" tia.k- •„ ...n,,.'

,„t<,r r„. V. riiiih ilSlili 41 ill. A|.|.. ..V r.'iii.»in- tin- lual..- ui r -.u. h
.

ii

••.-,.1 (Hirvant. in lia-tv jv-|..iii-i-. aliaii lUiii-lami-. \';n,.,n I' i :,! t .,. x.

.I.aiiil hi- rryiilar work to ..dd hi- If.i in,,,,,,,! i IH'i.i
_

-livn^lh to that i.f olh.T .-midiiviv- n. ">. M'l'- -"•-'•,"*, '•'
;';,, ,^„

.,M.r,.:.Ma. r I-n'-iit ..siy.m'Vi .

,.
' '

""'
' T'

/';''," ^'" "'"^
'

'^•

\ hov of fiaiitcn who -iidihnlv n- M I, -1, .Ml. -ii '

.•.ivr, an uilrr lomi hi- li.ii'iiian H. ""'7' '" 'j'" ' '',-', "\ ^
'

J"-
,,ii.k 111. and tl.inw .ovav a -li.k «i yiant ^/.« (

|S!i-.M M, 1,1.11 s- X '.

Mivvdif «hiili had laiiyhl !in- i- m.'. a- innm.r nl -i viiiti'ii, v ii-. .im|....miI .i-

\ tH.-,. 15 I .

1 1
>;•<

iiiatiir ot la«. iii".;li).'i'nl in iil»'yin«. a- a linnian. ua- i.id.iid t

\,v ha- ni-ith.T tinii- for tlir . I< -•• voiiih -"ililn

tlii.iW a

\l,i„„,.r I li'tji 17 ' "I"
int. of .•ham-.'-. -"" ' Pl-'-t" '".^ '" .,"':""

Xi
'"'.'.;

., V.- ,,
'

,„n,|ii.-li.nd fully thi-dan;...r 111 th.'-iiv I, 1.. T>. -V '.0-'. .ml.,. UU,.

i,.,. I. «hii'h hi- «a- a-it: I. <>,„,.,„ •<,,„„,.,> x. '"•;"/"• ''',,'
'f
^'

,. '.I ,r ilStl-2, 17 ...h.. .-..;t. 17 I.. /.-. '> ilsIMM HI lima, ^'j '' ^ ^^

K \ mi' -10 I'll' iii;i7. i'»''- "''•I'' ''" """" "i>'"''' ""• I""

'/V.„,;,"v. /t»»i.-./(-./. .(
< \l,„.r„. iniil.x if a timlini: that a «1|.it u.a

(IS')iii I'l Itih .15 5i'' I'ai- 11!' Miiin-i r..iimlliiiii-<'. injinrd whilr altiiiilitiiiL' m
i„|„rM l.'v a nuvin «hili- In- ua- miii •. ii|d.' an .'Myin.' to i. rar. in a--i-li,i|:

.inf.. «i<h th: ord.Tcf hi- .iiri'i t.. m Mki- .1,,. -ii.. 'H of "-j - ' ''

,:.i-tin larrvin^ ont a filli.« workman In .'. «a- ail in ' Ii.h- "''";"';

"Ho 1
r..vion-iy ....,i innir-d hy an .

;:'::'^;;;: .'':;::;''!; i;':;' ;';,";:;:

i.lliir rave in I

.

:; ,iial Ihi- I''
'it-'f. nllliiaich lir had

Ihi' fait that a hoy if f.intiin in m vir alt<'in|.ti- h work iK'fiiii'.

j„n,l in a iiiim- l.y -tiiiiililim/ ovi-i a «a- a man of voik and '•'T'-; '"

.... of loal Ivinu- ,il...n thi- tiaik.«liih' a-i- in tak.n;: .iiyim- in o and l.ii m.

. ,di-avi rin... in pur'nann- of an oolir in^ tlii-ni on. of tl,.. niundl -r; .and il

7 V , - ":.
ini.-. .!i-nt .liivHinu him t" i>- -h..»i. that ot.h.r «il..-r- ..aiiil.d car-.

Vol, 1. M. A S.



,.M,8 MAMKU AM» M.KNAM. Iciur. xxv

oIm'v ilir ..id.M "f 111- -ii|H lior B.Tv;ii.t niily ill MO far im tli<v r.'lin.'.

Ui IiIm i'WIi clipariiiHiii.''

Tin .l.Mtiiiir ii.l..|>l<.l ill <;<"rL'iii '«''in- t-. U' lliiit •..niril.ntun ii.-

lig,. ;, iiifriiil.i.' Hi a iiiiiitrr i.f law, wli.iv tli.> .-.Tvatit kii.-\v tlm

ill.- al.ii..niial ri-k ulii.li <mii-.-.I hit iiijmv wan inri.lmt t.. ili.' "rv

NV..,k vvlii.l. la- lia.l m..|. itak.n."' ( '..ini.a.v )! >< -"•S -".'Ni. -»»/^.

A HTvatil wIm. ji -<'ni t.> I" a i>i'<'<'
'>!' work wit.ii a iiiai'liUK' will

wliifli lif i- ii.-t tiiiniliiir i- I».iiimI (.. iii-iiiirc »* t<. iln- i.n.|NP in.ili...

..f ii|Mniliiij: it. 'I'la- tailiirr i.. -•k tiii-i infuriiiatiun will .1. I.iir liii

finiii nrnvriiiiu lor all iiij'in raiiMMl \,\ ..jHTaiiiiii if., if it \\a> frr

fr.,111 <lc!<Ti-."

.\» I., rc.iitriliiilnry n.i:lii:(ii''<'. »« n .l.iliirlioii fmni rvi.lni.-o tliii

ill.' ».Tvaiit. iiii.l.-rl<Mjs w .ik I'.-r wiiirli li<- was nut, tilt.-d, s.'c ;S l".»

iiiitf '!, iiiifi'.

f,Q7. Absence of compulsion an essential element of assumption c

risks and contributory negligence.— .(. (/. -i- ..///v. A- in «'a««-< .

injiiii.'^ fh.iii nih.M- kih.U ut.-\lia..nlinaiy ri^k-. iHitlar an a.MUui

tiuii ..f ri.-k-i uiit-i.lc III.' s.'o|H. of lla- ori-iiial cini.luvm.iit. imr r..i

irilaitorv ii.-i-liu.n-M- in .•iir'-iinl.riiii: lli.'sc ri-ks .-an !» jm-., Urate

mile--, it i- sliowti Iha; tli- wmk wa« iiiic|crlak«'ii vciliiiiiarilv. A.-iiii

naiiiml-i-n will mMlilv \«- int.riv.l wlicro ilic -.nant i> a niiiiur

•Tin- .IcMl.inr U ,!r,|...-i!.l.. fi..n, III.' ' Fn fi'. /./, r v S./mm ./ ( ISMJ i 1,

1.,.,',....,.. U...I in 1/ N. '" ' P....'O.V-, A.I l:m...n-„fll I. n

mm ll.,r/,N (Im::., ll It. I. 1.VJ.«Im.|v ,.| lMl..ll(^ «l,.,l, «,,-,. -1.1 to w,,n,,Mt

il «a- ,I.-Imiv,1 lli^.t. .ml.- Hi- (.luntiir v.i.li.t f-i Hh' (.luiMiir. ,.
Lnv nl t, ,i

,i„,,nai, hu\ 1,,...,, in-t.„.I.Ml .,,,1 1.. -l-y t-rn. «a« II1..I l.r ».., .M|:c'.l int.. t

IIm- .ii-iM..r .scpl ill 111.- li f III.' ii.« -.'iv iiyaiii-l In-, wil.

f.nni.r- .Mi|,l,.vn..nl. tl n-iii.-T »a> An a.li.in 1- niaaitaiiiali .• ii|".n

aull.. I1/.-.1 1,, .111 iiixn Mm, f.,r a-i-l ...iii|.laiMt «lii.li all.-.^ tl.al a iiiiii

aiif.'irianvmall.T «illiiMtli.Tni;in,rr'> »a, m.l .ni.at.'.l 11. Hi.' M-rvi... «ii

.l.pa.lin.Mt. an.l llu.t tli- .l..f.M.lant In- "^i- Iitn;. H- I-.I...M, Lut HmI

«,„il.l 1h- li;.l>li'. .'V.M if tli.r.- «a- an- ".i- ••>
I"'!!.'.' ''> " ''I'"" -in^i'il

otli.T |H-.-.n «li.. niiL'lit n...iv |.i-..|«-rl.V I: r at a I.iimm. -- ni.i. Ii .ii..r.' p.iil.;.

U- iilli'.l uiion '""' "•'* "Mai.''l "liil.' -.. fiiya;;.-.!.
1

"Iln- f..ll..uiii- li.a.hK.ti- «a« «iill.n oouit sai.h -nii'iv «i'-^. tli.ii, 1... .

l,v lll.MlJ.v. .1.. f.ir til., .a.-- .il.-l; A |M.iMimilv t.i adm-t Hi.- ...iM|M.n.ali

railuav ,n,i.l..M-.' i- in ("ilt «li.'ii '"• «'"' '• ^ ''» l"""-i"-k. lli.i.' «a*

kr..«iii-lv .'xpi-.-- liiniMlf ll. an .xt.a .-n-.nl t.. |..rln,m ll,.- ..-nn-o .-n a

„„l,nan'.lan...T al nij..lit. 1,> a--iMiM- l.v.,.-. it «m^ a ..,ni,.nU...v ^-rvi

,,. rarrv a train ov.-r tin- ..n-ilV Im.lv ",,1. iiinl-r Mi.li ...r.iMiiMan.v.- n.-.H

„f anoliHT railr...i,l. Tin- ...nii.any .I,..- pi-H-.- 'i.T p li'V r.-.|iiin- Hint Hi.- ni

,, ii'nn- li- -af.tv a..Min-. r.Vul.-^ i..,- -Iialll,,- a. ,|,i,l.,.. '.t .-1 >• '.l--;

will. kn.Avl,-,lL... tliat il li. ..iil-i.l.- "f il^'Ml -'* "'"'• •"-, ''•

-^"V ""-.r,
il r.',.la. r.,;,,,1..vi.,..nl. an.l thai il is T!,.- >i.l.K ... a .l,,!,! an- not p-rni.

,.xt.alTa'anl.:„J<.n a.-.,.unt nf ll,.- nnlil t.. .I.-1..H.1 ..|"". '«" ^' '''"> <" ''"''!'

n,.,. ..f tin- ap|.,.inl nl-. <!all,n,;f,i v. „al.- ini.nil.tl.v a. I- tlu- »„rk rn,n,i

,1.,,,...,.,,. I /.'
''. I is:.;, .-: (ia. .->1-J. . I l,ii„, 1,1- 1.1 IffllM-i.I.nil.l,.'.- loth.- n

"'^"Viihr y. M„.l,s„n for f,,. (IS!.:., .iian.l ..I Ins ^'M,';;;''''' •.'';'''; ) '.

no M.. .-.17, :!l S. W. ,-.74. Canpan-, rh. xl,r l/J v (IsLtl •,!l \t. 1, -1.

..n.r.Uy "§ 41'2 410. „„/.. -^'i!!. Soe aUo /'..//.o./.' v. Warm, C
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S.i j;S .'»'.i, '.UtJ, iiiilr. liiil wlicif lif i» ill! ii'lllli. .
-limit.ii\ Mflniii

uill |.r«-iiiii;il(l_V lie livril"<l t.> iiilll i-lils llluli !• llir i\ii|.l i.>li,il "ii-

illlll-lilllii.. i|i^iMI-«i| ill llic MM liiili-. jll-t ^lP<Hilil•ll.

h. I'lnh^l ,,<• <>l,j. illuil Olilllh'l III- lllilih . 'I'Ih- |>I illci|il<- lll.l! ill"'

hiiliiri'"!' tln' -1 i\iiiii ici |iiii(r.| iijiiiiii-i ilii- iiiiiiiili ii.iiii'i' ot iiIiii"Iim:iII>

il;iliu< I'l'll- iii|it|ili"ili- <lin I" llii' Iiiu«I«t's lii';;liL;riic-«' i- a ril'i'llln-liiiui'

vvliidi iMiiiil- ^Ipiimlv. Mini i-\iii loiH'lii-ivtlv, ti. till- iiiirn ii<r ili;it

ill.' -iiAiiii' «;i' williim I" .i— iiiii'' ill"' rr-iiliiii!.' ri'k". ( .'<i' S
-'.hi,

./«/. I, i- ..|ii:ill,v ;i|>|ili<'iililc ulnTi- till- |Hiil i.., \lriiur.liii;in in iIm-

-ili-c \\illi wliirll «!• UVf linu I'ulicclliiil.-'

1 ll'' . \ i.i"lllial illlll'.ll •! II |>lnl.-l .ICIIl.lllv lllil(i«- lir)l.'ll.l- Im.iIi

II|M,|| till' l!c|.||«C Wilic'il ll.l- ImcII lili-lii. I ll|»i|l ill)' \il«- 4it tllC

cMiiii. 11, ]i, till- fi-,.ii.imi.iil .iii'l -'"•ill! |(riih'iiil.- (li-cii--c>l in <'Iki|i

I I- \ii.. -iiKiiili' r.. 'iiil:. WliiTi' till- ilftni-c I'iii-)'.! i,, iin ii,.,iiiii|>-

ii.ll .it ll,. v\-l-. till' y.'llflill |1| ilici|i|l', wllicll i, ililllu-t lllli\<T-llllv

III 111 ill tin- I'liiiiil Stiiii-, liuii till' -.rviiiii riiiiiii'i <'i.iiiit.'iv,iil t,!i.-

1 iVc.'i I.I lii- ;i|i|pni'iiilii'ii 111' liic li-k i>v slmw iiii;- tliiil iir «iii«r<-il

:i |iini.-t luli.r.' iiinli'iMiikiln; hi- i|iltii«. i- i-.m-iilnvil in ]» i'.|Mally

,l|T|pli.Mli|i'. wlii-tli.-r tlir Uiifk til Ik- ili'lK' i- W itliili HI- ulll-iilr till' .i-.i|ii'

.if ihr ..|-ii;iliiil illl|il.iMll<lil. .\i-r"lilillt;l\, \Vr tilnl it laiil iliAMI lilMt.

nil \lil(.H i\HU2 1'>T Mii-« -''!. '1'- '^- tiT Iki^ till' ri.u'lil t"i 'li'i, iiiil iilliir -I'H ii-i-

I. nil. ulll'lr 11 -ilMlIlt 111 folllicl'll tllllll llllll fill wlijili'' -I '.nil 111- Ill-

ill-. <if iip- mill of ll— till" "iilitiiil-v ;.'iiL'iil '111.' I.ltd ' iir iliiliiii'

mil l!i;:ii|ii', injlirril wliili- nlirviii;; piT- iit vvill Di.liiiM -r .iiiiitin •

, iiijilin' ir.lii-. ijiMii «itli .111 iiiilli. to iii.iil : uc.'.'i.tiiii.'. i lii' ii-k-«

i-.i-l ill ii|N'i.il iii'j ;i iii.i.liini' 111 wliiili i.lt.ii.liti'.; th.. -i i > ' • ..r Ii;m

ii.' Mil- II. ll .-iiiiiliiNi'il til work, win Ill-Ill Im'i II |iiii|iiily Mi. ' -i 'llin

II. I 11. ijli'^iiit. .i« 111. 111. I-
111' l.i«. lint wiAiiiit i. 111.

I nil. In ..•' tiiji. II"'

ill. II' iiiiiii rli'ii kri"'"l«'il!.'i' ".I-" »'•<> "» i-* •' •'''' "<•'< »' I','"'
.

'
'"'»'' ''"'''

. I. Ml. lit ill till' ".l-i'. .1- till' il.lllyi'l ill iiillU.lrt-. 1,, 111' will. ril.ll. Illli.il'.'ll

. iili'iil 111 oiH'iiiliii;; tl liiiii- U.1-. -Ill-- i.fi'ii. iiin-i* - li...-..ii-iiil- I.. tli«

|.;iiliiill\ ...ih'i'mIi'iI fiiiiii \ii» ..111. I- iif till' iii;i-t.|- litlliT 111. Ill I..- .Ii--

111 h'l I ll V. SI'ii-l. nil III r (l'«'llil -!'• < ' illill^.il ll i-lll|.I..Wlirlll
.

ill..- Iliil iiii-

I \ ;isl , :iir. S, Ajip. T'i". 7 t l''i'.l. iX'i- |"i~i' li.iliiliiy iipmi I Iir iii.i^lri U-.-.m-.".

,|„, ,, i,.ii„,ii(.i| a, liilliiu-: "ll i" 1.1 ,ii.li il.iiiiiiiil. if 111' liii- iitliiiwi-i pit

in.-ril llllll SI... kiiii'Vi 1. ill iilMViii;.' Ilio fnniiiil tlii'iluly wliirli llii' liiw iiiip.i-.-^

.1.1. r- nf Dn liul.lr. iiiii'i! iiii'liT ciiiii- iip<iii liiiii with rr-|i"'it tn tin- -ii\.itit "

iiiil-iiiii. :iii.l -IkhiI.I "111 '"• ilii'ri'fiiio. A liiMki'iiian ciii.Mi.'i'd with till' ili-1 111. I

llllll til lia\c a— iiiiii'il till' li-k- i.f llie a'.'rrriiiriil that lii' is in.
I

tn ri.iipli. iii^

A.ilk hi' «a-. ilir.rt.'.l to pilfniiii. It is I'Mipl with a stirk. an. I i-. iiii.liT iid nir-

..iti.i'ili'il llml 111' 'iiiiili' I'll iilijiitiiiii t" iiiiii-taiii-.'.*. t"> ^'.1 lii't Willi lais li.iv

till- oi-.l.r. Ilial 111' ill. I iii.t pii.ti-l any iiiir an .•ii:;iiii' nttailii'.l. caiiiint r. \.r

iiiiapiriiy 111 riiiiipri'liriiil tin' li-k. Imt fill- iiijiirii's ici'ri\ii| ill i.'i.iii'.' IhIuiih

llllll lie \va-< ii.i.|i.'.l iiitii "i.iiipliani'i' uilli tli" I'ai- l.y ilin-i I imi "if tin- . -^iii.^i. i.i.

Mil- oriliT llii<iii;;li f«'.ii' "f ili-iii'H^'i' in tin- ;;iiiiiii.l Hint Hi"' 'Inly .^.i- init-j.l.'

.•a-i' of ili-olinlii'iiii'. Tlial. linwcviT. tin- .cup"' iif lii' .-iiipli.x lit. wlirii' l.i-

ili.i-, iKit clinrL'i' lial.ilitv iip.'ii tin' m^i''- iiiiikc.* no iiliji'ilion. Hirlnnniiil »( /*. /.'.

liT. Ill tho llli-i'llil- of Ii'-tli.'tivi. con- Co. V. yinlifi I 1 Hill I I.' ( .
('. A. .-i!!.'!, 25

iin'i.t piiivi-ii.ii-1. till- master i- at lil.iity T. S. Apn. Hi. H.l I'll. 'JJ-*.

ti) ili,|.l,ai tlif -I'naiit at anv tiiiio. To tin' -.iim- iif ii
.

i-
(

v,.'. \\ i /' ii<;./o

So. likiMi-7. is till' -irvant at liliiity to .f V, U . R. Co. (ISHS) 71 Wis. 114, 37

al.aii.loii his s.nioo at will. The inaA- N. \V. S4.
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it .«'r\illil ipf t'ull i\ll'' ill'il .|ilci|ii;i|c f.\]MTii'llC(' cillilliit. CM^I, >l|)i)n 1

lii;i-.lcr iill ;!ir ri-k ol ucciil.iit. in lln- |i(l-t'ciflli:Hlcc of new diuir-

-illl|i|\ [il'iMC ~lilii; ;i:^-.-|ill>l Ix'illilClllliii 1I|hiI1 Iu |MTt'cll'Ml lli(i-C (iuii

I'llili-l' ^ll(|l <'irclllli-l;llli'c-. lie li;is iIk' clinii-c of (•itluT li'UviliLl' i

(•iii](lu\ ini-nl. Ill' of ri-iii;iiiiiin.' iiinl ;i~~uiiiiiiu :ill tlif i'i>ks iiii-iilriii

!,.' Wiirk lir klliiW- lliill III- i- ( \|ii i-lnl lo ilii.'

i:. /..,, «,•/' iii.\(li,ii 'ji . Ill rwiiut ilic IM--I-- jii-i. rctci'nil i^i it \'

'.( ii.iii'ci! iiiil llic cllrcl ol iIh- -rr\:iiir~ ]irii|i-l i-; cuiisiilcrccl w

icli'i'ci.ci- 111 till' l';i(i. iIkii ili-ini--;il \vii\n llir i'iii|i|(ivinciit, iiiu-t

\'|\ l.c lakiu iiiii> iircMiiiii. ;i- ;i |Mi— il'lc. 111' iMllicr ]ii-oluilil(', ••i|

i|ii(iirc 111' i|i-(ilirilii III!', .mil iliiii ilif -c-r\,iiii i- |in-uiiicil 1i> I"-

llni'iici-(| li\ tlii^ ciiii-idi r;ii imi.' ( )li\iiiu-l v. how rvcr, iicill.cr

niiikin;; imr lln- iiini--i"i: '! iiii mi-iili! |n'iili'-l i~ ii ll(M•(>=^;ll'y nr

\;iri;iMi' i-ni milanl ol' llii- clriiicnl : innl in -mni- cmscs il.s Iwnr

'II /,!././ V. /;..,„ >l,s:i:ii !!."• .Mic'li. liMi-!i: l.ul vilnii .nn- li;ii ;i-.mipmi-.|

'-'"ill. .'il N. \\ . syii. ili-i lii;;iii^liiiiL: ''/.(- riii|ilii\ iiM'iit . ii Mil ,ii|i| it ii iiiii I anil ii

iili/o (I- \. 11. A". ''•. \. Iin<ilirhl I l-<77) il;IIIL;rliMl- l\ll\ i~ lujijl'il In Ills oli^;!

U \|iili. I'li'i. !i~ IpiiiiL: ' iliii-iiiii 'iM-i'i laliiii. Ill' iij.ii .iiiipl or niii-c it. Il

.ill 111! Milllli. ui'mIsIii'— . ilM'l illr\|irl irlii'c li;i^ nil cMilltnrv rnllllllil fur till- ii

I'l' lllr .-il\,nil. S.r > Mill. .v«/./". ill.ll ~i-ivirr. Ill' lll.iy Irfll-i' till' ;li

To till' -.llllr cll.-.l i- l.'ili'l \. /(..</..» lliilKll all.i llliilr ihlllL'rriill- -rr\ ii r.

il- I. //. r.i. I iss.-,. |:;'.i \hi--. ."I'-n, .'rj it. fur ilmt ii'ii^mi. lii' i-i ilUrliai^i'il,

\mi. I!i'|i. 7'!:!. - N !•• ll'i Uriiulit iiiiiy ;nail liliii-rlf uf his iriiii'ily mi

Inii'kiiiaii .icliiiL.'- lrin|'i'i.ivil> i-^ liiriii.iii .ini! rail
. It In- lia> im .iii-l iili

wa- lliiiiuii iilV till- ll..i.iiil lit a .mil Isimv, iiii;ly. altlioiiyii iiiiwillin

^uitoliiiii; riii;iiii' li.\ a jnlt caii-i'il I'V tin' ai'n'|.|-- tlii' aililil inn 1 1 iiiid moi'i' ilaii

|ia— ai.'!' <if till' i'iiL;ini' hm i' a trii;:^. Ilir mi-- I'liiplnv iiii'iit. lie ;n'i'i'|its it> i

limit ^aiil: "Wliili' a |n'i-iin uliu cii- diiilal li-U-: anil nliili' lir may ii'i|i

^'aijc-i fur a |iartii'Mlar -.'iviii' a:;ni'-. to of llii' iiiipli'M'i to |iiii'iirin lii^ iliin

I'liciiiiiitiT only till' ilaiit;i'i-. lit tliat ^itv- raiiii'it ii'i-uvi'i- lor an injury wliirli

iiT. Ill' may. |ii'rlia|i~. in IIh' lii-l in- riH> niilv fimii lii-i own iiii"^|)i'rii'iiii-

-taiioi'. a*-iiiiii' llial tin- onlrr '.^ivm him On llu' i.thrr liaiiil. in .lniir.i v. /.

l.\ lii> -.ii|iiiiiir i- wairanti'.l li> llii' Ir .^//o/r .1- U. S /.'. r„. (1SS:{| 4!l M
L:iliin.ili' >iii|ii' (it lii- iiii|ilii.\ iiniil . It. 'u'-'. 11 X. \\ . .'i.'i I . u licrc 11 lirakcmai

-.. a---iiiiiiiij;. 111' i-^ imliii'i'il In |ii'itoiiii .i |ia--i'ii;.'ir Iraiii vv.is oi'ilcri'il In

iliilii-i K.liii'ii. Ii\ lii> iiinliarl. ln' i- iinl \aiil work. ami. aftrr n |iint<'st. i'oiii|i

liniiiiil In |.i'iiniiii. aiiil i~ tliii^ injiiiril. willi till' nrilir. anil «a^ iniiiii'il li

111' -.liniilil lie alili' In iiiaiiitaiii an aiiinii |ii nji'it inu Inail of liimln'r. il «.i^ 1

fnr llic injiirv a-jain-l tlii' ('iii|ilo\i'r. Ilial il w.i-. i'nni|ii'li'iil In iiil rnilini'

I'.iil ill llic ra>i' at liar I lu' lilainlill' kiu'W ilciirc of t lir |Moli'-<l a> iiiilirat in;.' a h

tli.il llii' iliil', of aiilinir as lirrinaii on of con^riit. In <'(ili \. ('/iii'i/i;<> il \.

till- iii..'iiii' u ;^ iiiil isilliin lii- mi'/inal /.'. i' , i Isss i 71 Wis. 1 1 ». .'m V.

..iiili.iri a^ a laliniir. lie iliti'iniini-il lo S-|. tlii' com t ri't'crrcil to. lint diili

|H'i fill 111 it as a |iail of lii- cii^^.i^i'iHcnt cjllnr lo alllnii or ilisairirm. llic ml
witli tlic ilci'cnihiiil. railiiT ill. in In-c liis iliis ca>c.

,iii~llioii as a lalioi.'i. In ~o iloinL'. lie
'
'I'lic fail lliat ilicic was nn ilnca

11111-1 lie licl.l III liaM' a--iinicil its iicccs- .li-nii— al in r.i^i' ol icfn-al to iinilci!

-arv ri-k-. . . Mmallv In cncicc ilic new ilniics w a- cmiilia'-i/cil in II

1 -.'rNani i.i an ini|iln\ mcci .' I lie li-k- i.( Mimi' il- /'. I'. <:,, v. //»/../ (ISIlli

.iliiili lie doc- 111.1 ui-^li 111 I'liii.iiiilcr. liv (
,

I . A. ."I'.l.'i. -'."i I'. S. Ajip. 111. li:)
'

iliieali iiiiiL'. ollieiw i-e. to de|iriM' liiiii -JJs. a- .1 •jiniiiiil fill inferring,' ape

of an cmployiiieiil lie can nadily and aiuc of llic ri-k.^,

-afi'ly pel form, may somctinies be
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I. ii|>iin 1 li
'

i' illllir- l.\

,ll-(' llnl ir-.

i-:iviiiLi' til-

iiiiMili'iii <

I Ui it \\\'i'

lIclTll willi

It. liill-l :i!

iililc, coll-

il ti> I"' ill

icilLcl- ill.

riirv III' 111

il.s liciiriiiL^

.i-^lllni-'i I'

ml anil iii"i'

I Ills iiri;;iii;il

ii-c it. 1 1 I,.

fur till- mi;;
.!• tilO llll'li

»i'i\iiT. iiit'l

i--i-llMI;;i'il. li.

iincily on lii-

llcll rinill.lr

unwilling!}

more iluiiji'i

|its it> ii'.'i

may riM|iiii.

1 lii-' ilni>, li.

iiy vvliiili I"

'\|)<'rii'ni r.
'

tnrs V. /-'»/,.'

s:{i 4!> Mill.

lirakciniin n
ili'ii'il 111 .1-

tl•^t. 1 Ijllll.i

injnii'il )|^ .1

, il w.i- ImI.I

illl inilini' .'V '

rat in;; a uaiii

(•«/./'> it \ .
tl

It. .-IT v. W
lint ili'i'liii. I

II. Ilic lull- 111

* no I liriMi "i'

to lincirl! iIm'

-i/ni in A';. '.

. ,/ ( jSIMi 1'

i! 1(1. t;:i Ki.l

•irini,' ap(i'|il

s „is] i.N.ii i;ii> u\ iMi'K M 111'!-; Ill' i;mim.(i\mi:nt. laoi

ii|ii>ii till' i|iii-iiiiii 111' till' -i'i'Viiiir> williiiiiiK -r i- liviiir.l tVi.in il iiiiiic

UI'IK Till -liM|il|iilillt.
'

468. Contributory negligence in regard to the manner of performing

the work.— In <m-i-< wiicrr the injniv ic-iihcil trmii tin- niMiiiicr in

wliii-li ilii- wmk v.;i- |ici-tiiriii<'.l. ainl iinl iroiii iIk' ii-l^~ wlii'-li wnv iiii

."riili:il iiii-iil<lil iif lli:il w-il'U. it i.- «-l'-:il- iIkH. iiiiiIiI' tlic j;vli<T:l!

liriiici|.li- M:ii.i| ill iJS J\'.>. :l-'i>. '"'' lit lil.iitun m-liui'iiri' i> im-h

;it.i\cii \<\ I'xiilcii.T \viru-!i -liiiwr- iIkH iIh' m ia:iiiI, iliij nut iiinlcr-lanil

liic .l:ili,:;<T wiiii-li ihal nirlliml iii\ iil> .-il.' On llir hiIht Iniinl. Ii«-

i-Miini.t rniiMT if. uiili kniiwli ilui'. ai-iual <<i i-nii-i nid ivc, "t' ihc n-k-

llii'icliv iiii-iini-il. lie ai|M|it- an alui'irnialls lia/ai'ilmis iiioiIumI nt il-.

iii^ ill. iiivv wuik. Ill' fail- t.i i,ikr till' ini-.-aniiiiii- aiiiiiii-t, a.-i-iijcin

wliicli w.iulil lia\i- -n-^i'-iiil lliriii-<lvi - I., a iiriulr'nl man a- ininu

aii|)rii|)riaif iiiiili-r ilir i-iri-iiin-iaiii-i-.- 'I'lii.- nilr. i-. nt i-miiM'. iin

li— a|i]ilicalil<- III 1 'inu- Mian In a'liil'-.'

Ill (,r,,,i,in V. /... .-/m.,. .f 1/. .^. ii.iH i. il. I..' Il niii;.' -.11 ..lli.'i I'liii.l.is.T-

I!, r.,. il>i!iiii lilt Mi.li. 71. iM N. W .
•Ii'iii:: ilii-. an.

I
m.l l.iiii;.' ai'.inamii'.l

lii!i7 III., ciinil ri-iiTii'il till' r.iiili-nliiin «illi .iii.\ i.llnr ni.'liii.ili.

ilial. I.v i-iiii.i.nlim; to iirrli.rni lli.' -i i v ' II •'' ^. I'li".' '- /.' '''
'
l-^-^' '

ill.. Ili|. lilailitilVdi.l not a-nini. t In- i i-lx. ''' Mi'. :!:i.. 10 AH. I'.l lumUiiian ulm-i-

in.i-iniirii a-~ lir ini-lil l"' ili-i-liai-i..l it onlniars .Inlir- uiir in a rar -Imji na-

Mi. ri'tn-i'il to pi'ilorni tin. -I'lvicr : or. in iniiii..!. xvliili- niniiliii^ cars nnil.i tin'

ollic.i. worils. Ilial 111"' nia-lir i- to in- .linilinn ot lii- lon-nian. liy lilai'in- In-

|.iin,-iili-ri..l an in-nni- of tin' -I'nant ]\fv liainl ul.,i... a- iii. lonM not liill> -vriuf:.

lonnin;; i.\traor,linary -rrvi.i. !> iliiv it mn-t lir raii^lil li,\ tin- liiillVn ;
-Irnl.

lion ofa -.niiiTior. uliriirM-r In' I'limi-i* '".s v. \liiiiniin.s r,,lh,n \l illx (lS!l!li ."il

111 olii'V a iliic.liiin ol oiii. in i.li.iiiii.. lor I.a. Ann. 1011. -J.". So. r,»:i i-|.|\ant al-

loar of ili-rliar-i. iini|.!.-.l to i,i,iia,. ilal^ li tlir ..ml-

Sec al-o Ituii'tli' ilii V. II . >' S.ii..rt,., Il-- ill. nil ol a ranlin;.' iiiacliini. wliilr

I mil if Shil I'll, iisiili ss \\ i- :'.i:l, till it »i .- ill niolion, ami ulicii tlir ii-iiioMil

\ \V .'Tt. oiilii-iK iilat.' Ii.hI. a.. Ill- kiH-w. i.\|io-i.il

On tin . otlii'i- liaiiil llu- -ii|iii.ini- .•.unl .i i,i|.i.lK inowii- i> limliT ) ; I'.iuih^h v.

of Iniliana ha- ii.|.iiili.iti.l Hu- 1

1

y ';,„-,„.,. .1/, .1 SI. I'. I!. C,. ilS.s.->i -^4

Ilial tin. -»!r\ant i- fin' to .|iiil t ln' - i ^ l-'nl- '""• i-ii'.mt v .i- .iril..:..il lo irpair

ii.,. ami tliiL- .iMinl ilan-iT. and lli.il. Iiv i v\ai.-i lank ami I'l'll fr i nan. v.

Miliintaiih- i-ontinnini; in 11"- -.rvi.-i' i m-i..| |.laUonn mi wliii-li lir -looih .

ami olicyinu' H"' ' imaml. 1 ii-nil - An iii.-liiiil ion tlial if tlir -iivant i-

lo taki". tin. aiMilioinl ri-k l!"i. I -n.lili-iily lalliil on lo iinforni a .Inly

Uliiil: I'liiil '<). V. Ilnuilhi ,l^:l|l IJ'.i nol f.illin:;' williin tlic MoiM' of lii- ion

liiii. .')27. :i:i4. '^7 \. I". 7tl. S..|. S nil. liaitiial iliiiii-. am! roin|ilii'- \\illi tin-

note '2. siiiiiii. milri. In' "ill lia\r a i i^ilit to nly on tlii'

'Hoildiir V. Ni/oi/i- if l\ .
\'il.ih,' iin|iliril .i-~iaai of llii' ina.-lcr t lial I In-

liiiiil lii, II Co. (IsiMi \J.\ \l.i. S7. -^7 s. i!ani;ri- to lii. cmoiiiitcrcil avo Mu-li only

\V. Ilill (si'ivanl liiiiil a- .i .onniion la a- .an l.r ..'iianli'il a^rainst liv tlic r.\i.|

lioiiT il not ii.(|iiiri..l to |,,.—.-- -m li i i-i' of onliiiary raiv: and tliat. if lip

-kill in (.lioo-iiii: liinilii.i- toi a -lalloM n-r- -in-li care, tile iiia-lcr will l>i- lia-

as will dollar liiin frinn i mrv fm in lil.'.— i- nol ii|ii.|i to llic ohjcclimi lliat

iniii's i-i.|.|.iv(.il tliroii^'li tlir linakiii:.' of it iiIii'M's tin- -crvant from llir diilv of

a pii.'.(. of tiinliiT u-od in (>iccl iii'j tin' \.i.i-iiic: lii- faculties to jirolci-t Iiiiii

s(niotiire) : <;iil(- ''. >f •'^'. ''• '•' '"• ^'- "*'''' '""" ""' •i|'l'^i''"'tit dan;.'.is incidi'iil

Stirmiui (inni; 'r.-\. civ. .\|i|>.) tl-t to tin. umk. S nijiitl; Hi;l Sinmi r„. \

.

S. \V. 7!I0 (liromaii ilinili'd to take llj<il>' ilsnin .-ifl Nrb. Imi. sii N. \V

fliarae of a stationary i.n._'ini. was in I'.^i.

jurod in Irving to start it I.v liftin;; tlii> Mnh,,.! v. Slnvl.ii fisuji 7."i Md.

biilnncp wfiprl otT its lialai'iro witli an HU. 2:! \tl Ul'H: l/r„ra„.j,/ Co. v.
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469. Injuries due to risks entirely disconnected from the servant's

duties; right of action for.— In one Kiij;li>*h case there was appliii

in favor of the servant a i)rinciple \\lii<-h, so far as it is suswptibli

of precise formulation, would seem t« Ix? this—that the servant'-

knowledge of a risk will not warrant the inference that it was as

sumed, where it arose from conditions which lay wholly outride tli.

sphere of the duties which he was enf>aj;cd to di-charj;c, and hai

no connection whatever with those duties.'

Smith (1900) 25 Iiui. App. iM, -""T X.

E. 1!>9 (minor of scvcntoeii went iinnt-c-

essarily noiir coftwlipels )

.

' This is apparently llie rationale of

the decision in Man.i/irld v. Htitlileky

1 187(1) 34 li. T. N. S. (Htti, wliero it was

held that a woman employed a?* a dress-

maker, who went into her eniployrvs

kitchen on an errand which had nothiiij;

to do with her work, was bitten by a

savage dog which fclie supposed to be

tied up, as was luually the case. w;is

held to have been wrongly nonsuited,

although she was aware of the character

of the dog. In the course of his opin-

ion, Orove. .1., said: "If the plaintiir,

«-hen she entered her eniplciyment. knew

the character of the dog. and that, in

the ordinary course of hei employment,

she would ha^e to go by the placi' where

it was tied "p. it might, pi-rhaps. be

>aifl she took the risk. l!ut here she

was asked to do sometliing which was no

part of her service,—in fact, a mero

good-natured act. it being soiiielliiii]

nil Id her -<'iviee to go to the kitclini

The dog then rushes out and bite-, hri

Such a ri^k was not incidental to tli

service, noi' one which, by her condiic!

!.lie iias undertaken to liear. If tin)

was anything e\cel>tioiial in the iM-t

the onus of proving it lay on the defend

ant." It should be observed, howevi-i

that the same conclusion might hav

been arrived at on the facts without ii

voking any special princiiile, for it i

evident that the dre>»maker was m
chargeable with the assumption of an

greater ri-Us than tho-e incurred froi

the proximity of the dog while il ui

tied up. The ri>k created by tlu- fai

that it was running loose «as. in an

view of tli«' <'as<'. an abnormal one wl.ii

was not n»umed nnle-.s it was proM

to have been known to her: and il

eleai that, nmlev the testimony. Ihi^ en

iiiti<in precedent to the transfer of ll

responsibility was not satistied.



HAP. XXV.
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