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. Frzday, 14.11; ]a,zuary, 1814..

ESOLVED, Tha: this House will, onthe twemy-second mﬁant,

résolve itelf intoa Committee of the whole H:-ufe, totake

. into confideration the power and authority' exercifed by His

Majefty’s- Courts of Juttice in this Province, under :he de-
nommauon of Rules of Practice.

The House, pursuant to the foregoing Resolution; resolved into Commxttge
on different days, and on Tuesday_ the first February, Mr. Dé¢néchau, the Chaire
man, reported, that the Committee had come to several Resolutions, which he
was directed to submit to the House, Whenever it shall be pleased to receive the
came and it was, :

Orperep, T hat the Report be received to-morrow,

TR — .

_ Wednesday, 2d February, 1814.
"R. Dénéchau, from the Committee of the whole House, to whom
i was referred to consider the powers and authorities exercised
" by ne Couris ofju(hce in this Province, under the denomination of.
* Rules of Practice, reported, according to order, the Refolutions of the
Committee : And he read the Report in his place, and afrerwards de-
livered it in at the Table, where the Resolutions were again read by the
Clerk, -and are as followeth, viz o

[

Resorvep, that it is the opmxon of this Committce, that the Legisla-

- tive power inthis Province is exclusively vested in ‘His Majesty
and in the Legiflative Council and As$embly, to whom only, in-
the said Province." 1t belongs to make laws, for the-welfare and good
Government of the said Province. ‘ ‘

2 That the Laws, usages and customs’ of Canada, secured and CON=-
firmed to the'inhabitants of this Province by-the act of the Parlia-
ment of Great Britain in that behalf made, can in no respect be.

alrered,

-
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 sléered, shanged or modified, except by the authority, of the Le-  — -

gislature of this proyince, .. .

‘3. That the power and authority qfE His: Majesty’s’ Codits of j‘ ustice

.irk this praviiice are purely judicial, .ang that:no. alteration of - the

. - said Laws can'bemadeby the, Judges . of the-suid .courts, without

~irithe mest.cnmingl breach. of their dnty; apd a-violation of their
HESIRRIE Georaioa
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& That: by certain regulations. under the: name of % Rales and

. ‘orders of .Practice,” -magde by the Courts/of Appéals of “this_pro-
vince on the 1gth day of January 1809, and still in force, the
- said Coure. of Appeals; of .which- Fonathan. Sewell, Esq. Chief

)

Justice of thi&-?rqv:intg’.; was and-still is president, . hath excercised

* Jaws of this'provincesin - .- YA
5. That His Majesty’s Court of King’s Bench for the District of

-rights of His Majesty’s subjects, contrary toand subversivéof the

- . Quebec; i which- Fonatban Sewell, Esq. as Chief Justice of this

- Province, presides, by certain regulations under the name of
“ Rules and orders of Practice;””.snade in the term *of October,

1809, and stillin force, hath exercised a Legislative authority and -

established rules affecting the 'civil rights” of His Majesty’s._sub-
jects, contrary to and subversive'of the Laws of this Province,

6.. That His Majes;ty’ﬁ :Cou,rt. of ng’s -Bench -fo‘rftﬁeg Disirict of -

- Montreal, of which - James .Monk, Esg. is Chief Justice, by cer-

~ tain régulations under the name of % Rules and orders of Practice,”
made and published in the term of February 1811, and ar “subse-
quent times, and still in force, hath exercised a'Legislative autho-
rity and established rules affecting the civil rights of His Majesty’s
subjects, contrary to, and subversive ofthe Laws of this Province.

a Legislative authority, and esablished rules,. affecting, the civil o

i,
~rae,

%. That an arbitrary and unco.nﬂitutionafauthérity hath; by the -

faid Regulations of the faid Courts, been exercifed in refpect of

- the Autornies and Officers of the faid Courts, by declaring-them..__

»

s,

- guilty of the crime of « Contempt™ ia certain cafes, to whichthe =~~~ """
faid Courts have in their difcretion thought.fit to apply that crime;-

apd
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“and by fnbjét(ﬁ‘hg them to fevere profecutions and’ penalnes, to
~ which they wgre.not | hable bx the law of the land. S ey

Y ek '.‘{; i

B "~ 8. That by’ thé‘"faxd Régyhuons. Hxs Majeﬂy S Subjects are; - in: cer_

tain cafes, un]uﬂly and iHegally debarred fron¥dhe profecution-and .
"+, defence-of thieir-rights iii’the faid Courts, unlefs "they previously
make depofits of money, not required by law to be iiiade,Whereby
the benefit of the Laws and the adminiftration of Juftice are denied -
to His Majefty’s Suchcts, ‘éxcept’ on' conditions- prefciibed by the
. faid Cour:s, wuh whxch miany of thcm may be unable to comPly. '

9. That by the faid Regulatlons, m}es of prefcnptlon contrary to law,
and defttirctive of the juft and legal rights of His Majcﬁy s Sub-
jects, aie iy certaa_n cafes eﬂ'abhihcd

T1.e 290
10. That rhe faid Courts, by the faid Regulanons, have atmbuted to
themf¢lves an’extraordinary and unprecedented authority of making
fpontancous and unfolicited detéerminations in' a caufe, which are
- ftiled * Orders-and Judgments ex officio,” whereby-juftice is refufed -
16 'borh parties in a caufe, and_the faid Courts blend and confound
‘ the oﬂiccs of party and Judge in- the fame perfons. A

TL That the. powers: affumed by the faid Courts are mconﬁﬁent with,
and fubverfive of the Conftitution of this Province ; are, calculated
to depnve His Majeﬁy s Canadian Subjeé’cs of thelr Laws s muft
render the enjoyment of - hberty and property . altogether infecure

" and prccanonra&d give to the Judges an arbitrary authority over

: the perfohs anﬂ properity of His Majcﬁy 8. Iubjc&s in (hls Provmce.

Onnz’nm ““That thc queﬂxon of concurrence be put on tbe fa:d Ret‘o-
: luuons

And then the Houfe adjouned.
e Frtday, 4lb Fcbruary, 1814.

HE Houfe procceded t@ take:i ‘into confideration the order of the
fecond infiant, for putting the queftion of concurrence on the
Refolutmns

et



Refohmons of the Commlttee of the wholc Houfe, to whom it was re~

ferred to take into confideration the powers and authorities exercifed by

" the:Courts of Juftice in this Provmce. undcr the denommanon of Rules
‘:ofPra&xce. o C

* And the faid Refolutxom bemg debatcd, wére carned in the aﬂirma—’

,nve,mz.‘,‘n T

The thrce ﬁrﬁ unammouﬂy. .

-

_ The fourth Yeas 16—-Nays 2
, L‘The ﬂ“fth aﬂd fixth, Ycas 16—-Nays 5.

* . The feventh to the tenth, mcluﬁve, Yeas 19—-Nays 5.7

“The eleventh, Yeas 17—-Nays §o it S

And it was . 5 |
Rxsox.vxn, That this Houfe doth concur with the Commxttee, in the
© faid Refolunons.

Rnsox.vsn, that a. Comtmttce of feven Members be appomted to exa-
_ mine particularly the Rules of Practice of the Courts of Jus-
tice in this Province, and report _in detail on the principal
points wherein they are contrary and repugnant to the Laws -
of the Land, and to enquire intoany circumstances that may
appear to them material, relatively to the faid Rules of Prac-
tice, and the Practice of the faid Courts, and that the faid
Committee do alfo report their opinion as to the course which
: it is-expedient to purfue for vinditating the Authority of the
Legislature, and reprefling fuch abufes of Judicial Power ;
and that the faid Committee be empowered to fend for per-
fons, records, and papers. ,

Onm:asn, that Mr. Siugrt, Mr. Bargza, Mr. Papzmau, Mzr. Lee,
Mr. Bourdages, Mr, Blancket, and Mr. ]qfcpb Bedard, do
compofe ’thc faid Committee. ‘

“Wednesdays
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s S Wiy, Y6 Febriangy 1824
5 KR, i from the Comitiitete appointed to_examine pacticufurly.
the Rules of Practice of the Courts of Juftice in this Province, -
* and report in detail on the principal points wherein they are: contrary

- and fepugnant o the Laws of the Laid, ahd tb exqiire into any. eir-

cumftances that Tay appear to them material, relative to the faid Rydes:
of -Practice, and the Practice. of the said Courts; and alfo to report
. their.opinion, as to the courfe which it is expediedt € 'parfue for vindi-

catingthe authority of the Legiflature, and repreffing. fuch - abufes of
Judicial Power; reported, that the Committee hid franted 4 Réport
accordingly, which he-was directed to. fubmit te the Houfe,, whenever
it fhall be pleafed tb receive the fame. oy e e
~ And heread the Report in his place, and afterwards deliveted it in at
the table, where it was again read once throughout-by the Clerk,-and
is as followeth, viz, S ' L

- . COMMITTEE
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COMMITTEE ROOM, 15th mey, 1314.

Report\ of a Committee appomted to
- examine partlcularLy the ‘Rules of Practice of the
" Courts of Justicein this- Provirce, -and report in

‘detail on the ‘principal points wherein they are

contrary or repugnant to the Laws of the Land, -

and to enquire into any circumstances that may
appear to them material relatively to the said Rules

of Practice, and the Practice of ‘the said Courts, -

“and al<o to report their. opinion as to- the course
which it is expedient to pursue for vindicating the

- Authority of the Legislature, and repressmg such'

abuses of Jud1c1al Power‘

OUR Commmee, impressed with a sense of the great importan-:

ce of the subjects referred, liave given them the most deliberate

consideration, and beg leave now to submit their Report in obedience

to the Order of this House, Your Committee have in the first ins-

tance directed their atteéntion to the Rules of Practice of the Provin.
cial Court of Appeals —In the preamble to these Rules, certain clau. -

ses of Laws are recited apparently as the authority in virtue of which
the Rules have been made. ~ These are the 6th Par. Prov. Ord. 27
" Geo. IlL. c. 4. and the 16th Sec. of the Prov. Stat. 415t Geo.

I c. 7. Byfthe former it is declared ¢ That the Provincial Court -

 of Appeiis shall have authority to make Rules and Orders to regu-
« late, cffectuate, and accelerate the proceedings in all causes of
“« Appeal for the advancement of Justice, and to prevent unnecessary
¢ delays and expence in the same 3 and by the latter it is declared,

« That the different Courts of Civil Judicature in this Province sha}l
« have power and authoriry tomake and establish- Rules and Orders
« of Practice in the said Courts, m all ‘Civil matteis, touchirg all

¢ {ervices

—



¢, services of Process, execution, and Returns of all Writs, procee-

« dings for bringing causes to issue, as wellin Term time a¢ out of
s Term, and other matters of regulation within thesaid Courts.”

It appears to Your Committee, that the Courts.of Canada under
-the French Government, prior to the. Conguest, neither possessed,
claimed, nor exercised the power of nvaking Rules todirect and' go-
vern their Practice, adequate provisions for that purpose having been
made by the. Common' Law of France, and the Ordinances of the
French King, to which those Courts were bound to yield an impli-
cit obedience. The alterations made in the Judicature of the Country,
and the English-Forms of Judicial proceedings introduced subsequente
ly to the Conquest, having made many of the Regulations of the -
French Law inapplicable, some Rules became necessary to scttle
points of Practice nor regulated by any existing Law. To Sanction
..the pawer of supplying such deficiencies in matters of mere practice,
by occasional Rules, appears to have been the motive for-the enact~
ment of the clauses above recited. And by those Clauses, it is the
opinion of your Committee that the Legislature has recogmzed in the
Courts to which they respectively reter the  power of regulating, by
Rules not contravening any known Law of the Land, the matters of
Practice specified in them. This limited power apprars to Your
Commitee to have been exercised by the Courts, without exciting
complaint or alarm till the making of the- Rules of Practice ot the
Provincial Court of Appeals on the 1gth. January 1809, when
that Court thought proper to take a much wider range for 1ts regula=
tions, and set an example of encroachment on the Legislative Auth ity
which has been two successfully-imitated by the Courts of original
Jurisdiction. Your Committee will here notice the most. matcnial -of
the regulations by which, i their opiion, the Court of Appeals has
" exercised Legislative Authority. . '

By the Common Law of Canada, a party aggrieved by a judgment
final or interlocutory had a right to appeal from it asa matter of course,
This right in respect of a final Judgement is recognized by the Pro-
vincial Ordinance 25th Geo. 111. c. 2. s.-24, which directs « that the
* party meaning to Appeal from any definitive Sentence or Judgement

"¢ of any of the Courts &c. shail sue out a Writ from the Court of

“ Appeals,



i Appeals, tested and signed by the Governor, Lieutenant Governot -
« or Chief Justice, stating that the Appellant complains of being |
¢ aggrieved by the Judgement, and therefore commaénding the Judges -~
« of the Infericr Court, or any two ofthem to send up the original
« papers and proceedings &c. and the Wrir, it is declared, shall bé
« allowed by any Judge of the Inferior Court, after the requisite se-
< curity has been given.” The right of Appeal from an interlocutory -
- Judgement. is' permitted by this Ordinance only in certain cases, and

- after an Order of the Court of Appeals granting an Appeal has, on
motion of the party in that behalf, been made ; but such motion may, =
by Law, be made at any stage of the proceedings before final Judge. -
ment Restraints and Restrictions have by those Rules of Practice been
laid on the legal right®of Appeal from Judgments both final and in-
terlocutory By the 8th Section of the said Rules, it is declared
« That no Writ of Appcal from any interlocutory-or definitive Judge=
« ment.given in the Court of King’s Bench for the District of Mon-
~ ¢ treal, or in the Court of King’s Bench for the District of Three«

¢« Rivers shall issue 11 any suit until the party Appellant in such Suit
« shall have deposited in the hands of the Clerk of this. Court, the
« Sum of four pounds, to defray the postage of the record in such Suit,
"« and the overplus, if any there be, shall by the Clerk of this Court
« be paid to such Appellanton demand,” And, by the 3oth Section
of the same Rules, it is declared ¢¢ That no motion for an Appeal from
« aninterlocutory Judgment shall be made, or received at anyTime
"« whatever after the first Day.of the Term of this Court next after
« the day of the date'of such interlocutory Judgmenr, the April Term
« of the Court excepted, during which any such motion shall be recei-
¢« yed until the {ixth day of the Term inclusive.” ~

Your Committee refpectfully fubmit their opinion, that thefe Regu-
Jations are not only contrary to Law, burimply the affumption of a
power by which at the pleafure of the Judges the whole fyftem of the
.. Laws might be rendered a dead letter and incapable of conferring the
~ benefits it was intended fhould be derived from them. By the firlt the
right of appeal is denied except on a condition prefcribed by the |
Court, "ana it 1s obvious that if the Court could make the depofir -
of a fum-of money a condition precedent to-the right of inftirut.
ing an appeal, they could impofe any other conditions they mighe

B2 think



“think fit to the exercife of. that right, and fo thackle it as to rander it
unavailing. - The requiring of a larger depofit.would alone fhuc the
doer of juftice to many perfons- aggricved by unjuft judgments,
and the power of indefinitely increafing the amount of the depo-
fit, which- is implied in the difcretionary power aflumed by the

.. Court, might be fo exercifed as to exclude all perfons whatever from .

““the benefit of an appeal. It is evident aifo, that this power, if admit-
ted*t0.bar a right-of appeal, might be applicd.to bar any other legal
right, as-for inftance the right ot inftituting or defending an action,.and
the King’s-fubje@s be thus excluded from the exercise of legal reme-
dies for wrongs-done to them, and debaried from making their defence
againft unjuft demaads. . Your Committee will have occafion to thew
that the Courts of original jurisdittion have realized théle evils by de-
priving parties in certain cafes of the right of profecuting or defending
their rights, unlefs they comply ‘with fimilar conditions. '

By the fecond of the faid Regulations, your Committee are of opin-
ion, that a rule of the natureof a law of prelcription has been eftablithed,
whereby the King’s fubjects are deprived of the benefit of an appeal from
an interlocurory judgment unlefs they exercife the right of appeal wichin
the time prefcribed by the Court, and may thus incut grear iofs and -
injury  When. your Committe¢ confider that nothing thort of the fu-
preme power of the country can bar or exunguiih a legal righe of the
meaneft of the King’s fubjects, they muft both feel and exprefs alarm at
a rule, by which a Court of Jutftice arrogates 1o itfelf the power of pre-
fcribing and barring a right common to ail, . -

By the Provincial Statute 34 Gee. IIL. ¢ 6. commealy called the
Judicature Act, the Courts thereby eftablithed are made competen: to
exzrcife their judicial powers in certain Terms or defined fpaces of time,
and four fuch Terms in the year are allotted to the Court of A ppeals.
All Writs of Appeal, before the making of thefe Rules, were, and as
your Committee belicve ought to be, made returnable on fome juri-
dical day in one of thefe Terms, in order that the Refpondent may
have a day in Court to appear and an{wer to the demands of. the Ap-
pellant.  But an innovation in this reipect has been wmade by the 9th
Section of the faid Rules, whereby it is ordered * That every Writ of

¢ Appeal
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« Appeal as well from an interlocutory as from a definitive judgment,
¢ to be hereafter iffuéd, fhall be tefted upo= the date on which the fame
« fhall iffue, and every fuch writ fhall be returnable in fifteen days from
.« the day of ihe tefte thereof.” Your Committee are of opinion that
this Rule; in fo far as it makes a Writ of Appeal returnable out of
Term, is 1llegal, : ) i

By the joth Section of the faid Rules, it is declared, * That every
¢ Prothonotary who, without lawful caufe, thali refufe or neglect to
« m.ke return of any Writ of Appeal, which thall be iflued in any
¢ Suit, and by him be received within the period thereby allowed for
« the return thereof. shall be deemed and taken 1o be guilty of a con-

~

_ « tempt of this Court.”

Your Committee beg leave to submit, that the power of puniﬁxlqg
for contempts. as exercifed by the Courts in England, was not known

in the law of this Country as it flood-at the time of the conqueft. ~ -

To what extent that power may have been intreduced by the Criminal
. aw of Englard, in force in this Proviace, it is not neceflary to enquire.

" For admitting that the power of punifhing for Contempts, asregula-

ted by the Cniminal Law of Eogland has, in this Province, been de-
rived from that law, it can only belong to the Courts of Criminal- Ju-
rildiction, and from it, your Committec apprehend, no right can be
inferred in any Court to derermine what in future fhall conflitute the
crime of « Contempt,” the power to do so belonging exclufively to
.the Legislature. And your Commit:ee are therefore of opinion, that
the faid laft mentioned Rule is arbitrary and illegal. - They take the
liberiy of adding alio, that by this Rule, the crime of Contempris -
fixed on the Prothonotary tor the non-fuifilment of a duty (the
making of a Return to a Writ of Appeat) which is not by law im-
pofed-on him, but on the Judges 1o whom the Writ is addreffed,
and from whom the Court of Appeals has a right to eaforce the mak-
ing of a Retura. . , :

By the 13th Section it is declared, * That perfonal fervice of any
s¢ 'Writ of Appeal upon the Attorney who has appeared in the’ Court
« below for the Refpondent or Refpondents, or in default of fuch fer-
« yice upon the Refpondent or Retpondents, at his; her or their do-

. : f ) * micile,
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«_micile, or in default of fuch domicile, upon the Attorney ad negatia,
“« upon record in fuch fuvir, Thall be held and taken to be a good and
.« {ufficient fervice of fuch Writ, with refpect to fuch Refpondent or
« Refpondents fo ferved in fuch cales refpeciively.” . )

The Power of an Atworney ad litem, is by law determined when
final Judgment has been rendered in the caufe, in which he has been
retained, and as he then ceafes to reprefest his Client, no fervice on
him atterwards, can.be, or is by law binding on his Client; yet by this
Rule the fervice of the procefs of another Court on the perfon who
- has.ceafed to be Attorney, is contrary to law, declared legal and
binding on his former Client, By this Rule, alfo, the fervice of the Writ
on an Attorney ad negotia is, contrary to law, declared legal. The
law of Canada has prefcribed the modes in which procefs in different
cafes fhail be ferved,; among which thoft laft mentioned required by the
Court are not to be found. Your Committee are, therefore, of opi-
inion, that (his. Rule is contrary to law, and in making it, the Court of
Appeals affumed to itfelf legiflative authority. -

. By the Provincial Ordinance,25th Geo, II1. chap. 2. Sec. i 5, 16, |
- and 17, the mode of compelling the fyling of Realons of Appealand - - -

Anfwers to them, and the delays within which they are to ve fyled,
‘are prefcribed. The Appellant is enjoined to frle his Reasons within
eight days after the return of the Writ, and if he do not, the Refpon-
dent may obtain an order on him to fyie them in four days, and if
‘this order be not complied with, the Appeal’ is to be difmiffed with
cofts. The refpondent is enjoined to fyle his anfwers within eight

"days after the fyling of. the Realons of  Appral; and, if he neglects to

do fo, the Appellant may obtain a Rule, that unlefs he fyle them

within four days, he fhall be ‘precluded trom fyling them after that

period.

The 16th, 17th, 18th and 1gth Sec:ioﬁs of the faid Rules of Prac-
. tice, are in direct contradiction to the faid law, in the following
points:

1ft. They fubftirute. Notices by the Atrornies of the Parties refpec-
tively, inftecad of the Rules or Orders of the Court required by the

faid
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faid QOrdinance, and make the: fame penal conféduences attach ié- F
non-compliance with the faid Notices as with th: faid Rules or Oirders.

" 2dly. They allow only fc;iiri‘rdéys inftead of eight allowed bj' law;~for
fyling Anfwers, afier the Realons of Appeal have been fyled. :

' 3dl}. They allow a delay of #z00 days Only, inftead of Sfour, for fy- '
ling Anfwers after they are demanded. ~ :

4th. Aithough no- person, except the Refpondent, is interefted in
demanding, nor can by law demand the fyling of Reafons of Appeal,
and although by the faid Ordinance the Appellant is,not bound to fyle
his Reafons of -Appeal till after he is required to do fo’by: a2 Rule .or
Order of Court oa motion of the Refpondent, and although it be al-
together inconfiftent with the Judicial Functions, that a Court thould
“make an Order in a Caufe injurious to one party and beneficial to "the
other, except where fuch order.-is démanded by one of the Parties,
and asthorited by law; yer by the 17th Section of the faid Rules, itis -
* declared, * That every Suit and Appeal in wnich thé Reafons of Ap-
s¢ peal fhall not be fyled within one Calendar Month from the day .of .
~ « the Return of the Writ of Appeal iffued in fuch Sait, thall be deem-~
« ed and taken to be delerted by the Appellant or Appellants in such
« Suit fo neglecting to fyle fuch Reafons of Appeal, and’ thereupon
« difmiffed with cofts accordingly, upon the firft (or any fubfequent day)
« in Term thereafter, upon motion for that purpole, upon the-part of
«¢ the Refpondent or Relpondents, or either of them,or by the Court
« ¢x officio without fuch motion,-as may happen.” A

sthly. Although no perfon except the Appellant is interefted in de-
manding, nor can by law demand, the fyling of Answers to the Rea- ,
fons of Appeal, and although by the faid Ordinance, the faid Refpon-
dent is net bound ro fyle his Aafwers till after. he is required to do fo,
//By a Rule or Order of Court; on motion-of the Appellant,” and altho’ -
-~ the making of Orders ina Caufe not demanded or authcrised by law,
is as above ftated, inconfiftent with the duties of a Judge, yer, by the
faid 19th Section of the faid Rules, it is declared, <. That every Suit
« in which the Anfwers to the Reafons of Appeal fhall not be fyled
« within Ten Days from the day on which the Reafons of Appeal in
¢ fuch Suit fhall be fyled, fhall be deemed and taken to be deferted by
« the
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« the Relpondent and Refpondents in fuch Suit fo neglecting to fyle
« fuch Anfwers, and fuch Refpondent and Refpondents ‘wholly pre-
"« ¢luded from fyling Anfwers to fuch Reafons of Appeal, and there-
« upon this Court will proceed to hear the matter of fuch Suit, and the
« Appeal thérein"depending ex-parte on the part of the Appellant,
« only, and proceed to Judgment therein, withour the intervention
¢ of fuch Refpondent.” - Lot : o, :

‘n

Your Committee are therefore of opinion, that the said 16th, 17th,
18th and rgth Sections of the faid Rules are illegal, and that the
Court of Appeals in framing them, hath exereifed Legiflative autho- .

Tity.

By the 21ft Section of the faid Rules, the Appellant and Refpond- -
ent are required to fyle Cafes within Ten Days after the fyling of the-
Reafons of Appeal, and if the Appellant do not fyle his Cafes within
~ that time, it isdeclared, that his Appeal *¢ fhall be deemed and taken
* .« to bedeferted by fuch Appellant, and thereupon difmiffed according.
« ly, upon the firlt, -or any fubfequent day in Term thereafter, upon
-« motion for that purpofe on the part of the Refpondent or Refpond.

« ents in fuch Suit and Appeal or cither of them, or by the Court
« ex officio,” without {uch motior as may happen, &c. and each Suit
« and Appeal in which the Appellant fhall have fo fyled his Cafes,
<« and ia which the Refpondent fhall not have fo fyled his. Cafes, fhall
s be deemed and taken to be deferted by fuch Refpondent, and the Ap-
-« lant heard therein ex parte, without the intervention of the Refpon-
« dent, his Counfel or Attorney, and fuch Order and Decree thereup-
« made, as to Law and Juftice fhall apperain,” &c. SRR

The fyling of Cafes is not required by law, but being defignedto fa-
cilitate the right underftanding of a Caufe, and fupport the refpec-
tive interefts of the Parties, the omiffion of either Party to fyle them, it -
would appear, would perhaps be fufficiently punithed by the difadvan-
rage to which fuch party would thereby expofe himfelf at the hearing
of the Caufe. By this Rule, in the opinion of your Commitzee, penal
confequences, unreafonable, unjuft and illegal, are attached to an
omiffion to {yle Cafes, within rhe limitation which is fixed, and your
Comumittee are again called upon to notice in this Rule, the exercife of..

an .
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an autho

tnero motu 'deﬁrngs patties of their legal-rights. . ..

:Rv~th~-t rﬁh Secﬁou of the i’rovinciél Ordinance above citezi,‘ it is
enacted that * whea the reafons of ‘Appeal and -the Anfwers thereto
<« are fvi-d, the” Court fhall, on the application of either of the Par-
¢ ties, fix 6n fuch convenient‘day for the hearing of the Cause, asto
© it may feem proper.” N ] -
s qbntrédi&igin; t&‘\(‘l{;is Law; andas j’od{ Cdmmf;tee conceive, By
the affumption of an authority at once illegal and inconfiftent with the
powers and duties of Judges, it ‘is declared by.the 24th fe@ion of the

" faid-Rules,. « ‘That -all Suits and . Appeals which fhall not be fet down -

~ ¢ for, bearing.upon the motion of the Appellant or of the Refpondent
¢ in each-Suit and. Appeal refpetively, on or before the :la}{t_'dagoof the
« Term nex: after the day upon which the Reafons of . Appeal in fuck
« Suit and-Appsal fhall be fyled, fhall forthwith by the Clérk of this
- & Court be infcribed on the Roll for hearing in fucceffion, according to
¢.the days upon which the Reafons of Appeal in each Suit and Appeal

. <. refpe&ively, fhall be fyled,. and fuch Suits and Appeals fo infcribed,

« and each of.them, thall thenceforth be and remain fet down tor hear~
« ing until heard.or otherwife difpofed of, and if not otherwife difpofed
«¢ of, {hall be called on and come on to be heard upon the firft and fiib-

“¢ fequent days of the then next enfuing Term and Terms in the order

« 1n which they fhall be fo infcribed, and no Suit or Appeal fo infcribed
« upon the Roll for hearing, fhall be taken therefrom, ner. fhall the
« hearing thereof be put off without a fpecial application to the Court
« upon fume extraordinary and fufficient ground, to be authenticated by
+ affidavit after two days notice to the adverfe party, and due pgoof of
< the fervice of fuch hotice ;> and by the 26th fetion of the faid Rules,
it is further-declared, * That every Suit and Appeal fixed for headring,
¢ in. which (fuch Suit being called on) the Appellant and Refpondent
© & do not appear, or are not ready to proceed, fhall be difmiffed, wWithout
& cofts to either party.” .. ‘ S ,

Youit Commitiee are of opinicn, that the faid 24t and’ 26tk feivns’

of the faid Rules, 3re arbitrary and illegal, and are defigned to veft i
the Court of Appeals a power altogetlicr inconfiftent with its judicial
i C ,

rity:\‘iéx officio; by which this Court in - its difcretiod .and ea.

.dutieg, -

L
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,‘% . ’ . v . \M .
] duties,%/which ‘would frequently render the decifions of the Court:in the
cafes provided for in thofe fections, partial and oppreflive, and.enable
the Cqurt,.at its pleafure, to adminifter or deny juftice to the King’s
~ fubje&s. = - : < St s T e

. - Your Committee liave thus poinited out the principal regulations in
+ “the « Rules and Ordérs” of the Court of Appeals, which appear.to
‘ them “¢ontrary and repugnant to the Law of the land ;. they beg leave
" now ta proceed to fubmit refpectfully their opinions on the-* Rules and

%q;lebef:; B -

a[i‘hc power affumed by the Court of Appeals of declaring authori-
tatively what in future fhall conftitute the crime of Contempt we find
-exercifed by. the Court of King’s Bench, in the firft pagesof its Rules.
- The law of -Canada had fufficiently provided- for the payment of Fees
due to the Officers of Courts. “-But'the Judges at Qucbec have thought
‘proper to add a penal fanction to the Civil obligation, in viftue of which
- the payment of fces might legally be enforced, by declaring, * that
’/,fu within-one calendar moath next after the iaﬁ'_ day of each Tern res-
~~" e pectively, every Barrifter- and every Attorney; &c. thall ‘difcharge -
« and pay unto the feveral Officers of “this Court,aH legal ‘fces Whate-

« ver in which fuch Barrifter and Attorney, refpectively thall then be

« jutly indebted and 1n arrear, to the Officers of this Court,” and,
after prescribinga certain form in which complaint is to be made againft

a Barrifter or Attorney fo indebted, it is further declared, « thatif fich
« fecs fo due and unpaid fhall not by fuch Barrifter .or Arttorney be .
s paid or otherwife fatisfied unto the Officer or Officers making fuch *

« complaint as aforelaid, on or before the Sixth day of the ‘Term in

« which fuch complaint fhall be fo delivered to luch Juttice, and’ if
« proof of fuch continued neglet or refufal to pay or otherwile fatisty-

« fuch fees fhall then alfo be made by the affidavit of fuch Otficer or

« or Officers, or otherwife tothe fatisfaction of the Court, fuch com-

« plaint with the feveral exhibits thereunto annexed, upon the Peu-

« tion of such Officer or Officers for .that purpofe, fhull be read and

s¢ fyled in open Court, and thereupon fuch Barrifter or Attorney (it

« good caule to the contrary be not fhewn inftanter by or on behaif

: : “ of

«Orders of Praice” of the Court of King’s Bench'for the Daftrict of —
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«_of such Barrefter or Attorney) fhall be held and -taken and be ad-
*¢ judged to be guilty of a wiltul breach of this. Rule, in- contempt
" «_of the Court, and thereafer no motion fhall be made or reccived in
¢ in any Caufe whatever, by -or from fuch Barrifter or Attorney, or .
« by or from any other Barrifter or Attorney on his behalf, unlefs fuch ..

¢ fees fo due-and unpaid fhall be wholly difcharged and paid, or other-

“_w’i,fqﬁtisﬁed usto the Officer or Officers nxaking fuch complaint, &c.- ‘

. Your Committee are of opinian, that this Rule‘is not only illegal,
arbitrary and unjuft in the extreme, but attributes to the Court a powe
+ er, which might become an engine of oppreffion of particular indivie
duals at the Bar, and is calculated to degrade the profeffion and expofe
its membersto arbitrary punifhment, o ~

"The difpofition of the Court of King’s Bench, indeed, to array itfelf . -
in terrors, is @trongly evinced by a a fubfequent Rule, by which it is.
-declared, * that every wilful and unlawful breach of an Order or Rule -
"« ‘of Practiceof this Coute (for which no fine or other fpecific punifhe.
«' ment is prov ided in the kody of fuch other Rule) fhall be taken and’
« and confidered to be a Contempt of Court in the perfon or perfons
¢ guilty of fuch breach as aforefaid, and punifhed accordingly.” -

~ Whatbreach of a Rule or Order of Court may or may not confti-
tute a Contempt, your- Committee apprehend, is a matter of Law fit
to be determined judicially by the Court in each particalar cafe, afier
the breach has been committed ; but the Court, in the opinion of your
Committee, has no power to declare profpeédively that any breach,
when it does occur, fhall conftitute a Contempt.  The fweeping enact-
ment of the crime of contempt contained in this Rule, your Commit-
tee deem alarming in the higheft degree, as it is impoffible to forefee to
what excefles of injuftice and op‘grcﬂion it might not be applied by a
Court whith concentrates in itfelf the power of Legiflator, Jury and
Judge in praceedings in which it is alfo Party. The gencral power
alfo which feems to be afcribed to the Court * to provide fin.s and
punifhments” mav very reafonably heighten the apprehenfions the
Rale is calculated to excite, and from the comprehenfivenefs of the
expreffion “ perfon or persons™ uled in the Rule, others than Officers
of the Court are fubjefted to the fevere penahies it inflicts. It
Ca would
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~ would - feem alfo’ from the generality. of the ex preffions-in the:Rule,”
that a non conformity with any of its Regulations, as for inftance; thiofe
- which, contrary to law, prefcribe fet forms of words in pleadings, 8¢,

-might fubjeft perfons, profeflional and unprofeffional, to 1ts penalrres,

Your Committee cannot exprefs fufficiently ftrongly the fenfe they en-

tertain of the illegal and arbitrary exercile of power, i making this
Rule, and of the dangerous and- oppreflive confequences with- which

iris pregnant. ‘The Court appears to your Committee to have ti:¢n

determined to enforce an exact compliance with illegal regulations, not

only by the feverity of its punifhments, but by preventing thofe regu-

lations from being openly canvafled in the caunfes in which they might:
come in queftion; for.by the fucceediryg Rule, it is declared, *¢ that a .
« point of Pradtice fettled by a Judgment of this Courr, and entered

¢ on the Prothonotary’s Book of Rules fhall not be re-argued.”® (Sect. 3.

Art. 2,) In the fecond Section of the faid Rules, (Art. 11. and 14 )

your Committee have remarked regulations refpe@ing Attornies which

appear to them illegal ; and among these is a Rule, by wh.ch the legal

mode of proceeding, when the Attorney of ‘one,of the parties in a

caufe dies is difpenied with, and a différent made prefcribed, and alia

a Rule, by which it is declared, * that an Attorney who fhali appear

¢t for any Party or Parties in any Suit in this Court, fhall be held and

“ takcn to be Attorney ro fuch Party or Partiesin all maiters and pro-

«_ceedings whatfoever, collateral and incidental to fuch Suit, as well

s¢ before as after final judgment.” The Law of this Province, an the.
opinion of your Committee, has very clearly determined the nature,.
extent, and duration of the powers of an Auorney ad.iitem, anu the
Court of King’s Bench has not only, in the opinion of your Commit-

tee, interpofed its Regulations on the fubject very unneceflarily, but in
doing fo, has contravened the known law of the land. '

By the law of this Province,. a fpecies of .Prelcription, ugider. the - -
name of ¢ Peremption d'inflance™ has been- eftablithed,. whereby the
difcontinuance or ceflation of proceedings 1n a caufe during"tﬁree'
years, renders it liable. to be difmiffed, on application to the Court to
that effcct. Notwithftanding this law, the Court of King’s Bench at’
Quebec has declared by the faid Rules, (Art. 16. Sec. 3.) % That
« every cafe in which on the part of the Plainuif or. Plaintiffs-there
‘¢ {hall have been po proceedings for one whole Term, exclufive -+ -he

(11 Tcrm
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¢ Ferm in which the laft proceeding on the part of fuch Plaintiff of
¢ Plaintiffs was had, fhall on motion of the Defendant ‘or Defendants
« th-rein, grounded upon the Certificate of the Prothono:ary, that no
¢ proceedings have been fo had, be difmifled, fzuf a fe pouvoir, un-
¢ lcfs good caufe to the contrary ke fhown by such Plaintiff or- Plain-
«.uffs,” and by the 1gth Art. of the fame Section, it is further decla-
red, « that every Cafe, Suit or Action, in which there thall have been’
¢ no proceedings whatever for two whole Terms, exclufive of the
« Term in which the laft procceding was had, fhall be deeméd and’
% taken to be deferted by the Parties, and thereupon by rhe Court
« ex officio,. difmiffed, fauf @ se pouvoir, each Party paying his own
¢ cofts:- and to'this end there fhall be laid before the Court by the
¢ Prothonotary upon the firft day of every future Term, a hft ot all
¢ Cafes, Suits or Actions now or hereafter 1o be depending in this
#t Court, which fhall have been fo deterted.” :

Thefe Regulations are directly contrary to the law of Peremption, and
eftablifh 2 new Rule of Prefcription, by which the Plainuff incurs
the lofs of his Caufe, by not proceeding during one Term, 1f the De-
fendant moves to that effe®t; whereasby the law of the land, he .an
incur fuch lofs only when his neglect to proceed has continued during
three years, nor can his Action after the lapfe of that ume be difmif-
fed, unlefs the Defendant demand the difmiffal of it, and any incerve-
ning ftep in the Caufe covers the Prefcription, whereas by the lait of
the taid Rules, the power of difmiffing it ex offcro, after two Terms, -
is attnbuted to the Court: Your Commitiee are of opiaion, that the
ssid Regulations are illegal, unreafonable and arbitrary, in the hizheft
degree, are moft injurious to the righis and intereits of his Majctty’s
fubjects, and amount to a denial of Juftice.

"By the 10th Art. of the 7th Sec. of the faid laft mentioned Rules, it
is ordered, * that no Plea of Exception, Declinatoire, Preremproire a la
forme, or dilatsire, be received or fyled, « unleis the party offering fuch
« Plea, fhall therewith depofit in the bands of the Prothonotary, .he
¢ {um of T wo Pounds Six Shillings and Eight Pence for cach and every
« fuch Plca, to aniwer the Cofts of the Refpondent or Retpundents
« upon fuch Piea, if the fame fhall be difmifled ©y the Court, or with-
« drawn by iuch Party, in the proporuion of- Licven Shilings and

(3 b‘ght



“ Eight Pence to the Prothowotary, and One Pound Fifteen- Shillings
" 4 to fuch.Respondent or Refpondents.” - ; i g

Your Committée have already exprefled their opinion of the i]legal
and dangerous precedent fet by the Court of Appeals, in requiring the
depofit of a fum of money to entitlea Party tothe exercife of the legal

- right of appeal. | In the Rule laft cited, is to be found a moft slarming
exercile of the fame power, by which the right of /eif-defence is made
to depend on the will of the Court,and a Plea to the Jurifdiction
evenof the Court, or Exception Declinatoire, is not permirted, except
on the terms which the Court is pleafed to prefcribe.  Your Commit-
tee confider this Rule as a2 moft flagrant violation of the right of the
Subject, and as being illegal and arbitrary in the extreme.

A Rule of a fimilar defcription, is to be found in the 4th Art of the
11th Sec. of the faid Rules, by which it is declared, « thdt the Party
« who fhall make option and choice of the Trial and Verdict of a Jury
<« in any Cafe, fhall bear and.pay, as well the fees payable to the feveral
« Officers of this Court, for ftrking, fummomng and impannelling
¢« fuch Jurors as the fees payable to the Jurors, who in fuch cafe fhail
« appear and compofe che Jury : and to this end the Party with his mo-
¢ tion for a Venire Facias, fhall depoflit in the hands of Prothonotary
« of this Court the sum of forty shillings &c. and that without such
¢« deposit a motion for a Jury and Pemre facias, or for either, shall
 not in any case be received or fyled.” B}

Your Committee are of opinion that the said last mentioned Rule is.
illcgal and arbitrary.

In these Rules your Committee have also remarked Regulations of
a Leguslacive nature, as to the proceedings to be observed preparatory
to the distribution of monies arising trom judicial sales, by which-the
old course of proceedings in such cases is set aside, and a new system
introduced ; a conspicuous feature 1n which, is a constructive admis.
sion of demands to - any amount established by the authority of the
Court, whereby the necessity of proof to establish them is superseded.
—and these regulations your Committee are of opinion are arbitrary
and illegal.

The
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_..The occasions on which an Election of domicile is required and the
" mode in which it is to be made are determined by law, and in
no instance is there any specific form in which the. Election is to be
made : nevertheless, by the 6th art, of the 12th section of the said
Rules, thé¢ Court has assumed to itself a Legislative authority, by
prescribing an Elcction of demicile in a case in which it was previous-
ly required by Law and by requiring for its validity, when made
without the ministry of an attorney, thar it shall be maie in certain
prescribed Words, without the adoption of which, Individuals are not

permitted to prosecute the recovery of their rights.

By law also rhere is no prescribed form for an opposition zfin de conser-
ver, it is sufficient-that it contain the legal grounds necessarv for its va-
lidity, and no evidence of the facts on which it is founded need be produ-
ced or fyled at the time it is made : nevertheless the Court by the 7th and
grh articles of the 12th section of the said Rules not only prescribes a set
form in which such oppositionmust be made, the slightest deviationfrom
which would render the opposition null and void, butalso requires for
its validity the exhibition ot written evidence or the depositions of wit-
nesses, or an affidavit of the party, (the taking of which is not authori-
sed by Law) to prove the truth of its contents. The said Rules are in
the words following. ¢ That any apposition made without the minis-
% try ofan Attorney of this Court, which sha!l not contain an Election
« of a domicile on the part of the opposant at some Housc within the
« Limits of the City of Quebec under the signature or signatures of the
« person or persons by whom such opposition shall be made, shall not
« be reccived or filed ; which Election shal! be in the form prescribed
« in the Appendix to these Rulesand orders, under the numbcr 78,
« and all pleadings, Notice, Rules, Judgments and other proceeding -

"« which pending such opposition shall thereto relate and be served  at
¢ the Domicile thereby Eiected shall be held and taken to be well
¢ and sufficiently served upon the person or persons by whom such
« Domicile shall be so Elected «* 12th Sect. Art. 6.”” Thatevery op-
« position afin de conferver shall be in the form prescribed in the Ap-
« pendix to these rules and orders under the number 79. and that an

opposirion, afin de conferver, in any other form fhall not be received

« or fyled.” (Sect. 12. Art. 7.)

¢« That



2 S .

"* & That with every opposition afin de conferger shall be filed all- prey=

« ges litterales to be adduced in support thereof, and' the depo:irion of
4¢ all witnefles, ‘'whofe teftimony may be paceg’;ry,. for the “support of
 fuch oppofirion, and may legally be receivedin proof th-reof, andin’
¢ defaulr of fu-h depofition an affidavit of the party, by whom such .
¢ opposition shall be made, in the form prescribed in the appendix ‘to
¢- these rules and orders under the number 8o, duly fworn before one:
« of the Juftices of this Court or some Commiffioner duly authorised to
¢ rakc and make affidavits to be read and used in this Court ;. and that
o /w%vgry oppofition fhall be annexed, a lift of all exhibits, thereby re-
« /quired and therewith fyled, under the figrature of the. Agtorqe{_ ad
« .liiem, or other perton, or perfons by whom fuch’ oppofition fhall “be
¢ made.” '

Your Committee are of opinion that the faid laft mentioned Rules,
are repugnant and contrary to Law, are arbitrary and imply the affumps;
tion of Legiflitive power, and impofe unreafonable and unjuft reftraints
upon his Majefty’s subjects in the exercife of their legal rights, - -

Your Committee have already noticed inftances in which the Court
has exercised the power of prescribing the Language to be ufed by
parties who require juftice at its hands, but there are many other inflan.
ces of a similar exercise of power, and indeed a considerable part of the
Rules confifts of Regularions by which a set form of words is prescri-
bed for pleadings, notic-s, motions and the moft trivial papers that pro-
ceed from the hands of an Attorney. Such is the minutenefs to which:
the Court has descended in this particular, that the words, letters, and
figures, of which a common appearance 1s to be composed, are autho-
ri:atively prefcribed, and no equivalents are permitted. -Thefe forms,
for the aioft part, contain nothing of the subflantial part of pleading,
being compofed of scraps for the intituling of papers, the beginnings
and conclusions of them.  And it has been a matter of furprife to your
Committee that the Court could have deemed it consiftent with s di~
gnity, or its u-ore impurtant avocations, to engage 1a the. tafk of fra-
ming formulz soinfignificant and uiclets. :

1t thefe forms had been merely recommended to the use of the pro- -

feflion, no 1njury would have arifen to the public, and your Committee
would
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- would not have demed it neceffary- to notice them, -bat the greateft im-! -
portance is to be attached. to them when it is considered, that a verbal .
and perhaps even: literal conformity with them is by these Rules made
neceflary for the attainment of Juttice, and the moft important’ rights .
may be rendered unavailing and !oft by a deviation from them, "~ -
Your Commiittee, without appreciating.the merits or demerits of the
forms in general, are bound to cxprefs their- opinion of the authority
- which has been exercifed in prefcribing them.—No fyftem of Laws .
requires lefs technical form than the laws of this Province, and in no - -
inttance are fpecific forms requiredor neceffary in-Judicial proceedings;
it is-fuflicient that the pleadings and papers that are’ exhibited contain
the fa&ts or matrer-neceflary to entitle the Party to what ‘he demands;
.nothing beyond this is required. Your Committee ‘are therefore of
‘opinian,-that all the regulations - in the faid Rules, whereby -{pecific.

B ‘{‘:-_(forms are prefcribed to parties in a caufe, or their Attornies, are illegal
* and arbitrary, are highly . prejudicial to the interefts of his -Majefty's

Subjects, and calculated to defeat, in many cafes; their juft and lcgal
- - In-proceeding to examirne the Rules of the Court of King’s Bench
" for the -Diftrict of Montreal, your Committee will, in the firft place,
natice generally; without entering into. detail, various illegal Regula-
tions, highly.injurious to the Rights of his Majefly’s Subjecs, which
hdve evidently been copied from the Rules of the ‘Court of King's
Bench at Quebec, upon which your Committee have already fubmitzed
their opinion, and they will afterwards point our the Rules p culiar to
the Court at Montreal,on which it is their duty to report their opinion,
-~ The inftances of Regulations-timilar to thofe at Quebec, are the fol-
lowing : - : T e
- Ast. The Court at Montreal -has arrogated to itfelf the fame power,
as that at Quebec, to make kules of the nature of .Penal Laws; by de-
claring, profpectively, thata non compliance with-certain of. 1ts: Rules;
_ fhall conftitute the crime of Coatempt. ‘ T L
.:2d..The Court at Montréal has extended the power and duties of
troraies, in refpect of the concerns of the pertons by whom they have
'been employed, - beyond the limits determined by law. - R
L Db -3d. The

- .
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3d. The Court at Montreal, in imitation-of  the Court of. Appeals
and of the Court of King’s Bench at Quebec, has made depofits of
certain fums of money, conditions precedent. to the exercife of Jegal
rights, by declaring that no Exception Declsnatoire (Plea to the Jurise
diction - @ la forme, or dilatoire, thall be reccived without a previous
. depefit of Two Guincas, and by requiring a previous depofit or fecs to
entitie a party to the benefitof -a Trial by Jury. : ' .

" 4th. The Court at Montreal, inimitation of that at Quebec, -has at--
tempted to alter the law of Peremption, and has eftablifhed a new Rule
of Prefcription with refpe& to [uits, by d.claring that th> neglet of
the Plainuff during two Terms, to proceed in his Cause, fhall occafion
the diimiflal of it, on motion of the Defendant ; and if the Defendant
do not ask for the difmiffal of the Action, the Courr is to exercife the
fame < ex officio” authority as the Court at Quebec, by difmifling 1t of
its own accord, ex mcro motu. .

But the Court at Montreal has outftripped the Court at Quebec in
prefcribing limits to the Rights of his Majefty’s Subjects.

. By-the Rules of both Courts, a fufpenfion of proceedings in a Caufe
for a very fhort time, is fatal to the Plaintiff; but the Court ar Mon-
treal has even rendered the moft diligent and uninteriupted profecution
of the Plainuff’s Rights infufficient to fecure to him the benefit of the
-Laws of his Country, by the following moft extraordinary regulation:

¢ And inafmuch as every Plaintiff or Demandant th-uld be bound to
¢ prosecute his Ciaim within a reafonable time to a final conclu-
« fion, it 'swordered that no caufe fhall remain on the Records of
“ the Court for the purpofe of any furiher pr- ceedings therein
¢ being had, after twelve Terms fiom the inftitution of fuch Ace-
“ tion or demand (of which the Term in which the fame was infti.
¢ tured fhall be accounted one) uniefs fufficient caufe be fhewn to the
*¢ contrary ; and that either party interefted in the caufe, may on the
*¢ firft day of the thitteenth Term; or at any other fubfequent period,
“ move for a Ju gmenr declaring an abfolute ¢ Peremption > 1n the
¢ faid Caufe, and dismifling the fame as aforefaid, or this Court ex
*¢ officto, upon the Certificate of the Prothonotary that the faid Caufe
* has been entered in this Court during twelve Terms as atorefaid,

“ wil}
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. will dismifs fach. Caufe, and adjudge an abfolﬁte’ t Peremption™ of

¢¢ the fame, with Costs.” -

By this extravagant ftretch of authority, the Court at Montreal has -
_afflumed to itfelf a difcretionary Power of determining the duration of
a fuit at Law and altho twelve Terms are allowed by this Kule for
bringing it to a conclufion, whatever the nature of the proceedings
may be, and whatever caufes of delay may occur, even this period of
time may at the pleafure of the Court (if this exercife of its Power
* be acquiefced in) be ftill further abridged, and the right to legal re-
medies in the Court at Montreal become merely nominal. '

Your Committee are of opinion that the faid last mentioned Rule is
illegal, arbitrary and destructive of the most important rights of His
Majesty’s Subjects, and that in making it the Court has committed a
most unjustifiable ufurpation and abufe of authority. . '

By the Provincial Ordinance 25 Geo. 1L c. 11. for regulating the
proceedings in the Courts of Civil Judicature, the mode of profecuting
demands in the Courts is prefcribed, and the fervice of a Writ of
Summons and declaration on the Defendant is neceflary to render the
Defendant amenable to their Jurifdiction and enable them to take cog-
nizance of the Plaintiff ’s demand. Neverthelefs, the Court at Mon-
treal, in defiance of this Law, has prefcribed a different courie to be
purfued in certain cafes, by declaring, * that every Barrifter, Advocate,
% gor Attorney, who may be in practice in this Court, ard nort have ab-
e fented himfelf for twelve menths, and all the feveral Officers of the
« Court fhall refpectively be held and confidered as perfonally prefent
« to aniwer every legal claim, fuit and demand, thar may be preferred
¢ againft either of them by any perfon whomf{uever, and thall be bound
¢ to anfwer the fame, without the fervice of the procels of fummons
s requiring an appearance to an{wer any fuch demand ; the courfe of
« proceedings being in every other refpect conformed o according o
e« the General Rules of Practice.” (Sect. 7.-Art. 8.)

Your Committee are of opinion, that the faid laft mentioned rule hath
been made contrary to law and is arbitrary, and implies the affumption
of legiflative authority. -

) D 2 By
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By the Provincial Ordinance of 2§ Geo. TII. C.’2. Art. 4. a creditor
-is éntitled to a Capias ad refpondendim,or attachment againft the body
_'of his debtor, upon an affidavit *¢ That the defendant is perfonally.in-
* ¢ debted ro the plaintiff in a fum cxceeding ten pounds ficrling, and
¢ that the defendant is immediately about to leave the Province, &c.”
. Under this Ordinance it-has always been confidered that the right to an
~ attachment againft the budy is given only when a debt to the amount
fpecified in the Ordinance is due, and'that it’cannot be obtained on de-
mands for unliquidated damages ; neverthelefs, the Court at Montrcal
- has made the following Rule: “ It is ordered that in every cafe where
¢ a plaintiff may under -any fpecial circamftances-of cofts, trefpals, or -
- perfonal injuries to him done by the'defendant, apply. for a Capias ad
% refpondendum, to hold fuch defendant ro fpecial bail in the due courte

o seolf. proceedings thereupon, he fhall by his affidavit in that refpe to'be

© ¢ made, over and above {wearing to a precife amount of ‘damages fus-

_ % tained, be bound in the faid affidavit fully to ftate the feveral grounds .

- - and. circumftances of fuch cofts or perfonal injuries and damages, in .
-%¢ order. that the Judge taking fuch affidavit may, in his difcretion; make
« fuch-order. for bail as to him may appear reafonable from the ciréums

~« ftances of fatts depofed in fuch affidavit, whether for the fnm fo de-’ .

* « pofed to or any leffer-fum, if any fuch arder for bail may be reafona~ -
¢ ble to-be. made thercon, .and without fuch fpecial grounds to be ftated = -
% as aforefaid, that no Writ.of Capias ad respondendum as aforefaid, for

' % cofts or: perfonalinjuries, be granted or awarded.” ..

_ . By this Regulation, contrary in the opinion of your Committee tothe
~* faid Ordinance, the right_to an-attachmnnt againft che body, on a de~
" mand for unliquidated damages, is recognized.- This right fo recog-' -
nized, is at the fame time fhackled with-new reitrictions, and your -
- ‘Committee have remarked with furprife that an affidavit of a fpeaific
. fum of damages is required, and at the (ame time a difcrenonary power
is given-to the Judge 1o fix the amount tor which bail is to be taken.ac

- .any lefler.fum which he may think fit.  Your Commattee are of opinion

that the faid Regulation is 1llegal and arbitiary, and implies _lhe'alfum‘p.,
tion of legiflative authority. T ST
| By law, perfons entitled to writs of a(tachmgnt known b}' the names
of Saisie-Revendication, and Saisie-Arrét, may fue out the fame and

‘ A ' © caule
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csufe them to be executed, without any pecuniary depgﬁft_'in the hands

e

of the Sheriff, to whom the.law has given a fpecial lien or privilege.on
" the effe@s he mav attach under fuch procefs, in virtue of which heis en~
titled to rerain them rill t»?_ef’ expences incurred in confequence-of the
feizure of them be paid. Neverthelefs, the Court at Montreal has made

- the following Rule : « Whereas the execution of Writs of Baisie-Re-

" « pendication or Saisie Afrét, in the hands of the defendant, are fres
« quently atrended with/unreafonable charges upon the Sheriff*s office

» « and duty, argd_mighf be highly préjudiéja:f to the rights of perfons’in

© « the legal poffeffion oﬁ‘J chattels and effedts fo feized ;. It is ordered thas
« gvery phinnff fuing out fuch writ, fhall be bound, upon the delivery -
« of any fuch procefs to the Sheriff, to make and deliyer.to the Sheriff .

« {ufficient advances in money for the neceflary expencei in the execus
_,.." tion of every fuch writ, or otherwile fatisfy and fecure the Sheriff for.
“aghé prompt payment thereof: and. failing fo to do, the Shenff ‘may,
7T «'réfufe to receive the faid writ, or to proceed in the execution of the
“ « fame, and that in every cale where the Sheriff may_execute fuch writ,
< his recourfe for the payment refpecting the fervice of fuch writ, and

. « the advances to guardian or record, fhall be againtt the plaintiff per-
= « fonally, and not upon the goods which may be a}ttach;d".”‘ . (Sec. 36,

Art 8.) LT o .

N ' A R ' . o . B - 3 )
It muft_be remarked with furprife, that the provifions of law are not -~
only fet afide by this regulation, but a difcretionary power is given to’
“the Sheniff to afk what fum of money he pleafes as the condition upon.-
‘which he will execute, or-even receive, the'King’s Writ, and it is thus
made to depend on his will and pleafure whether an injured man fhall
have the remedies given him by law.. o

-

. Your Commitiee are of-opinion, that the faid-laft mentioned regula-
rion is illegal and arbitrary, and a grofs violaton of the rights of the.

fubjet, ana implies the affumption of legiflative authoriey, — ©
The law of Canada, at the fame time that it provides re{ncdjc’s for
creditors, has fo regulated the exercife of them as to preclude iriJury or
injuftice in enforcing them, and the wifdom of its provifions refpecting’
the remedy by Saisie-Arrét, cannot be called in queftion.  Neverthe-
lefs, the Court at Montreal has taken upon itfelf to fupply fuppofed de~:
© -7 ficledicies,
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_ficiencies, and make corretions of the 1aw on that head, by the follow
ing Rule :  Whereas under the prefent courfe of practice, it may hap- .
#pen that upon the fervice of ‘a Saisée Arrét at the dernier domicile of the
% Saisz, duly ce rtified, final judgment may be made againft the Tsers:
@ Saisé for the principal debt due to the plaintiff, although the Ziers
*¢ Saisi may never have received the Writ of Saisie, nor have had fuch -
¢ reafonable knowledge of thz fame, as under the pectliar circumftance
_ % of his fituation he was enabled to appear thereupon, and make his de-
s claration conformable to law ; in order, therefore, to prevent the
_ * manifeft injuftice that may be done by fuch conclufive judgmeant ; It
-« is ordered, that in'future no conclufive of final judgment- fhall be
* made againft the Tiers Saisi for payment of the plaintiff’s debc by
.~ % reafon of his'non attendance and‘anfwer as aforefaid, unlefs it thall
: ¢ appear that the fervice of {fuch Saisie Arrét and notice had- been pers
s fonally made to and upon the Ticrs Saisi ; and thdt in- every other
*cafe of legal fervices at the domicile, the judgment to be awarded a-
- g;iqﬂ a Tiers-Satsi,-in defaulr, will be provifional, admitting fuch
- % Tiers Saisi to appear at a future day and take off fuch-default, and
« make anfwer to the Saisie or attachment, or fhew caufe:upon the ir<
« regularity of the fervice of fuch writ.”> -(Sect. 39)

, Tt would appear from this as well as other Rules, that the Court at
- -~ Montreal knows no bounds to its authority, and that-imaginary incon-
_veniencies-and defects will induce it to exercife a Legiflative Authority,
and your Committee muft exprefs their opinion, that in this, as well as

in the many preceding inftances, the Court at Montreal -has arrogared

to itfelf powers which belong to the Legiflature only, and that the faid

laft mentioned Regulation is altogether sllegal. =~ = ’

) ;

- Your Committee apprehiend it is not the bufinefs of the Courts of Jufe
tice to preferibe to parties the groundsand language they are to:adopt in
their pleadings; but to determine upon the fufficiency and effect of plead-
ings after they come before them, nor can they without violating theprin-
ciples of law and reafon, compel parties to make ftatements and admiffi- -
ons in their pleadings, and exhibit evidence, contrary to their interefts,’

. Your Committec feel themfelves therefore, called upon te  notice two
extra ordinary Rules of the Court at Montreal with respect to pleadings,
by which fuch Regulations are made. - ’ 3 : h
- . . . . ’ By
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- By the firft, it is declared, ¢ whereasactions are frequetitly inftituted,.
¢ and declarations thereupon framed- confermable to altions in. England,.
¢ of aflumpfit with general counts therein contained, tor grofs Svms.
¢ thereby claimed, without ftating in fuch declaracions what part thereof.
s may have been paid,or fhould not reafonably be claimed by, or ad-
.« judged to the Plaintiff,and to which actions general pleas of non afe.
¢ fumpfit have been made,and various grounds of defence thereupon.
«¢ raifed, and claims inade of evidence. tobe adduced, that cauld net.
« have been forefeen by the -Plainciff, under fuch- general pleas, a:d
& which may be highly prejudicial to the the parties, it is therefore ore
¢ dered that on'any fuch actions the Plaintiff fhall generally ftate- all -
« fuch deductions from the grofs Surns claimed, as may be in his knowa -
"« ledge, and fhall, by his demand, declare and claim the precife balance,.
e or monies due by the reafon of fuch affumpfit, undertaking ‘o pros:
¢« mife as aforefaid, and for recovery of which the. defendant may be fued..
« and that on the return day in fuch a&ion, the Plaimiff fhall fyle an ex-
«hibit; ftating the precife amount of hisdemand, and in fuch ftatement,
«¢ fhall infert and fet down all matters that may have been received,

« whether in-money or other valuable thing which oughttobe deducted . .

« from the grofs amount of fuch general demand as aforefaid, and upon-
«¢ which exhibit fhall be wrirten a notice to the Defendaat of the precife: -
s« amount of the Paintifl’s claim, and. for recovery of which the Dea |
«'fendant is prolecuted in the faid action, and' failing fo to do, the De«_
 fendant fhall not be bound to anfwer the Plaintifl’s demand, or ‘be.
* « adjudged indefaslc on the notice aforefaid, and that every plea to aay -
¢ fuch action of affumpfit thall contain the fpecific grounds “of defence
¢ upon whichthe Defendant may intend to adduce evidencein fupport
- ¢ of any matter to be offered againft the Plaintiff's demand, and that ng
« evidence, verbal or written, thall'be received in any fuch action, but
« upon and 1n fupport of fuch {pecial matters alleged in defence, and
¢ that may have dire& relation thereto, and the Plantiff’s demand »
(43 Sect.) By thefecond of the rules above referred to, it isdeclared,
¢« whereas the practice of fyling general pleas upon plain demands under
- ¢ an A& autheniique, which require noevidence on the pari of the
« Plainuff, and the Defendant under fuch general plea demanding a-
« nght of enguétc or proof, has been attended with great delays 5 it is.
« ordered, that whenfoever a Planuff may prafecute an action upon an
| o “Age

*
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"'Eﬁ&&a}o’tb&}ﬁz‘qug; and wpon -which a&i~n no verbal teftimony may be---
- «'requifite to- fupport the ‘Plaintiff's ‘demand, that every plea. to "the’
e« tierits of the Plaintiff’s -action fhall “contain: fpecific'grounds to' be
« fét-up in: proof, to leffen, ‘exonnrate and difcharge the defendant
« from fuch ‘demand, and ‘upon” which: fpecial grounds of evidence
¢ may be legally -adduced, -and that- failing fuch specific grounds of
«¢.defence,’ the -Plaintiff “may : of right: fet- down the/Caufe on the
« Diary -or - Réle -de dreit for hearing ‘and -judgment on the merus,
«.wirhout proceedingto fetidown the caufe on the Diary or . Role d’En<
« guéle for proof, previous: to fuch hearing on the “merits.” (Sect. x1.}
- ¥uur Committee are of opinion that the faid laft mentioned regulat<
" ignsare contrary to the principles which-ought to govera. the- adminis <
- teation-of Juftice, and:areiilegal and arbitrary.and imply. the aflumption
of Legiflative authority.. : SO S

.~ Inthe Rules of the said Court of Montreal there are various regula-
tions upon the subject of Bail,, by which that Cour,. in the opinion of
your Committee hath exercised legislative authority, and the legal obli-

- gations resulting'from the Bail Bond. to the Shenff, are thereby mo-
dified and int:some cases even cancelled, - ~

By the P“r@)éi‘rlc_{ial Statute 415t Geo. IIL Chap. 2. Sec. 2. it is enace
ted; © That injall actions oppositions and suits,” prosecuted before the,
« Courts of . Civil Jurisdiction in this province, by any person ar per-
# sons residing withour. the pro vince, whether such person or pers .
¢« sons be subjects of His Majcfty or not. the Defendant or Defend-,
$¢ ants, or others concerned may demand and obtain good and suffici-,
¢_ent secutity at the discretion of the said Court for the payment of
“’their costs, in case the Plaintiffs or prosecutors should fail in fuch
"¢ 'tReir said actions oppositions or other suits, and all proceedings shall
‘¢« be staid and suspended, ‘until such security shall have been offered
$¢'and received.” - __ E

- Without regard 'for this positive enactment ' of the Legislature, the
Court at Montreal preferring its own Wisdom to that of the Legislatu-
reand in contempt of its authority has made Regulations totally diffe-"
Fent and fepugnant to the.said Law, by declaring * That whicre any

. \ : o ¢ perion .

.
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“ person not resident within this province may prosecute-any. orignal
« or incidental demand or claim, by- intervention and oppasition, he
«¢ ghall be bound within'two days after the same may be entered. in
. ¢ Courr to give security for costs' 1f 2 motion may be made for that
¢ _purpose. to answer the o ite party’s Costs, if .such, plintiff or
« claimant; should fai' to make grood his demand;" and that every pasty

« Jegally entitled so to move'shall obtain as of right an order. for se-

« curity being culy entered within two days after such mation, and on
« falure tbereqﬁthat the action, claim, demand, .or opposition. afore-
« said shall be dismissed with coss.” T

« And it is further ordered that every person who méy“bé entitled to

 such securty for costs,. shall be bound to move therefor within' the
« period of four days from the entry of the dction or claim aforesaid
¢ otherwise he shall be held and considered as. having wavéd and
« rehinquished his right to security for Costs .as _aforesaid « (Sect. 9.
« Ast, 1. 2and 3.) : : T

These regulations contravene the said Statute in the following points.
st The statute limits no time within which security for- Costs is to
- be given, whereas the Court has fixed the short limitationi ‘of two days.

£ snd. The statite subjects the plaintiff non- resident to a suspénsipn
-+of proceedings in his cause till he give security for costs, whereas the
_Court at Montreal subjects him to theloss of his action if he dé not

time within which the Defendant is to move for security for costs, whe-
” " reas the Court compels him to move for it within four days, and in de-

" fault of his doing so deprives him of the right altogether,

 Your Committe are therefore of opinion- th;zt thé said last mentiored
Regulationsare maniteftly contrary to law and have: been made in de-
fiance of the authority of the Legislature. - .. :

> .

By the prbvincial; ordinance ‘of 25th Geo. III:-Ca.p‘. 2d. Art 12. .

either party in a cause may obtain the examination of a Witagss about
10'leave the province upon an affidavit required for that purpose and this

right it-has been determined and admitted belongs to either pasty..as
weli before as after issue joined: . s

- Never-

** give security within the time it prescribes.—3d. The statute limits no_
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" "Nevertheless the: Court at Montreal has laid restraints and reftric-

" tions on thisright ‘by declaring “ That so examination of -any wiiness

* -« abopt todepart the province shall be had or taken in any cause during
«_any ‘Term or sitting of this Court, unless issue be joined-on the me-

" “‘e¢ rits or matters of fact-in controversy between the-parties, the examis
" «¢.nation“of a ;Sarty on faits et artigles as provided by the Rules of -

““s¢ *Practice excepted.”” ~

=« Norshall:any such-examinationof a witness about to' depart the
“ province be heard or taken'in any cause, on the part of the Defendant
.6 wheré by the Rules of Practice such Defendant ought to have pleaded
.. -#¢ fo the merits.and”hath notdone'su.  Nor shall anysuch examination.-
I’ 4t ofa witness, be-had or taken on the part ot the plaintiff, where by the
- s Rules of Practice he should have replied to the Defendants Plea or
" "« taken issue on the merits and hath not so'done previous to his appli-
“#¢ cation for the examination of a witness as #foresaid.” .(27th Sect.
. Art. 5and 6.” ) ‘J“ S

" Your Committee are of opinion that the said laft mentioned Regula~
. tjons are _rgfppgnani to. the said article '9f the provincial ‘ordmance last
cited and are illegal and arbitrary and imply the assumption of Legisla-
- give-authority, : - S }
. By the g1st-Art. of the 22d t‘itlt‘: of the ord_it‘g_aqc@: ot 1667 being part

- .pf the: Law of this province, parties are.prohiblt'ed from examining
smore than ten witnesses to one fact, on pain of bearing the expences at-

. ,tending the examination of a larger number even tho’ the costs be finally
‘awarded to them. The words.of the -ordinance are  Défendons aux
% parties de faire ouir en masiére civile plus de dix Témoins sur un mé-ue

- o fait, et aux Fuges ou Commissaires den enlendreun plus grand nom-
% bres auirement la parlie nie pourra pretendre ic Temboursement des frass
« qu'elle aura avancé pour les faire ouir, encore que tous les dépens du -
“ procds lui soient adjugiés en fin de cause.”

-

Notwithftanding thislaw, the Court at Montreal has made the fol~
Jowing regulations * the Court having taken into confideration the a-
 bufes that are liable to be committed by the allowance for the subpcc-
+« naing and attendance of any unlimited number of witnefles whatfocver

(13 la
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¢ jn caufes-brought to iflue in this Court; - It is ordered that from and
« after this day 1n any-caufe wherein witnefles fhall be fubpdenaed to
« appear and give evidence inthis. Court, no allowancé ‘whatever on . -
.« the taxation of cofts.in faver of the one party againft the othie fhall be
¢ made for fubpaemaing and attendance 'of more than fix witnefles ‘(if fo™~
« any there fh:ll be) for each ifflue that may be properly “joined” bea
s tween the parties, ’ﬂmkild‘ there be more than one in any caafe.”- e

« And whereas by the Rules of Practice no party in'any. caufe Kath a’

« right to.tax.cofts againft an oppofite party for the examination of more °
« than fix wun-fles upon any iffue railed in fuch Caufe; yet the oppofice *
e pariy is trequently puc to charges & expences in refpect tothe examin

« nation of witnefles above the number allowed, it is therefore ordered,
«¢ that no further examination-of witneffes above the number’ of fix as~
« atorefaid fhall take place, unlefs the party moving for the fame do firlt -
« tender and pay to the Attorney of the oppofite party fix fhillings and -
« eight pence cofts upon each witnefs so to' be examined above the’
« numberaforefaid: Nor fhall any cdfts be taxed to-any Attorney, as’
«¢ between Attorney and Client, for the examination -of a greater'nuria
¢ ber than fix witnefles, on any iffue as aforefaid”” (Seét. 27, Art. 1-and”

- YourCommittee ate of opinion that the faid laft mentioned. regula«-.
tions are evidently contrary to law -and reafon, and inconfiftent with-the:-
firtt duties ot a Court of Juftice, and impole reftrictions, ‘reftraints and
burthens upon ‘His Majefty’s Subjes, in the profecution and defence :
of their rights, whereby the attainment of Juftice may in many cales .be
impeded or- altogether prevented.” ‘ S

- Among the regulations of the Court at Montreal is a rule by which
" parties who make demands in that Court,arein_certain cafes exemp-
ted from any proof at all in fupport of them.. The Ruleasin. the fol~
lowing words * whereas it frequently happens that tn caufes where it
< appears:that the -Defendant 1s in-a ftate of Decomfiture, motions are
¢ made and orders granted for calling in the feveral Creditors of fuch -
. Debtor to appear in the faid caufe, and atteft their refpeétive ‘claims
«¢ ypon the effects and eftate of the faid Debtor prévious to a distribution’

% of the fame : it is ordered that the Plaintiff or Detendant, or any one
: E 2 T © e of
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« of the Creditorsof fuch Debtor may obje& to any claim' which may
¢’be made in confequence of any -advertifement and public -notice- as
- *< aforefaid,.and controvert.and oppofe the fame, provided fuch. Plaint ff -
« or Defendant or any luch Creditor as aforefaid fhall, within the fpace
« of ten-days after the fyling fuch claim, fyle his oppofition ‘thereto,
« and if the Ciaimant may refide in this City, or have a domicie therein,
« give noiice to the claimant of luch oppofition, and reguire the {aid
«c.claimant to-{upport the fame before this Court by tuch legal couife as
s<.is obferved in the fupport of claims or oppofition, and it is further or-
¢ dered .that every claim made in confequence of -any public notice as
s« aforefaid, by any perfon refiding in this City, or who may have clected
«¢ a domicile therein, and fuch elction of domicile be entered of record
«¢ with the claim aforefaid, and which may not be oppofcd as aforefaid,
. *:{fhail be confidered and held to be admirted by all the parties intereft-
* ed thereupon, as legal and juft, and as fuch adjudged by thrs Court
.. ¢ ypon the diftribution of any debtors.effects and eftates as atorcland,

.. % and it 1s further ordered "that the above Rules fhall apply and be con-
.-# fidered as bindirg whenever creditors of any decealed perfon may. by -

¢ public notice be called before the Court to affert their retpective cre-

¢¢ dits upon the cife&ls and eftate of fuch deccaled perton ; that the pre.
" -¢¢ fent Rule fhall be held alfo to extend to all claims made by oppofition”
“:Z fin de conferver, upon monies'levied and returned by the Shenff on
¢-any writ of execution fued out from this Court,” o

§

" The courfe of procecdings upon oppofitions and interventions or
claims, a5 they are called 1o this Rule, has always been fimilar to that in
original a¢tions, and both Jaw and reaion concur in requiring proof to
{ubflantiate demands before they are allowed, - . - - . T

~Y6ur Committeeare of opinibn that the faid Rule is illegal, arbitrary
and unjuft, and implies the affumption of legiflative authority,

- TheCourt at Montreal has notonly by its authority fuperfeded in certain
cafes the neceffity of proof required by law, but it hds alfo altered the
made of receiving it in the moft effential peint, its publicity, by trans-
ferring the adduttion of it from the open Court to a private chamber,
there to be received in fecrecy, and this in diredl contradi&ion to the
Sratute Law of the Province,

'By
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By the Provincial Ordinance of the 25th Geo, 11I. Chap. 2. Art, xi.
for. regulating the proceedings in the Couits ot Civil yudicature; it is
enacted, that'inall caufe nottried bya Jury, and where the ‘trial *-is fo
. “ be by the depofition of witnefles, and by proof, as at prefeat ufed-in
« His Majefly's faid Courts of Common Pleas, the Court thill, after
* iffue joined on the merits of the caufe, in the manner as heréafter
“ exprefled, appoint a dav for hearing the eviderice of the parties, plain=
“ tiff and defendant, and caufe the fame to be taken down in writing by
*« the Clerk of the Court, i ogpen Court, and figned and fworn: to: by
¢ each refpe@ive witnefs, fave and except as hereafter provided for,
* witneffes abfent by reafons of ficknefs; or of departing the Province.”

In requiring that the proceedings of His Majefty’s Courts fhould be
public, and evideace taken in open Court, this law janctioned what had. -
" been previoufly the pra&ice of the Courts under the Englith domimon,"

and, until the making of the Rule referred to, the depofitions.of witnes- =
ses, and the examination of parties on interrogarories ( Faits et Articles)
had always been taken in open Court; in the prefence of the Partics or .
. of their -Artornies. Neverthelefs the Conrt at Montreal: on’the 2oth ..
April, 1811, publithed the following Rule,” ¢ [t is ordered that rhe
* anfwers to the interrogatories of every party to be.examined on- Faizs
¢ et Ariticles; thall be received and ingroffed by one of the Prothono- -
¢ taries of this Court, from the Declaration of the examinant, and not -
" ¢ ja the prefence of any adverfe party, nor inthe prefence of any Attor-
¢ ney of either of‘the parties in the caufe ; and the faid anfwers, when
% fo engrofied, fhall be brought into this Courr, {or before the Juuges.
A fitting in vacation, when fuch - examination may- be a,pointed tu be
* taken in vacation, ) there 10 be received upon rthe aath of the party to
 be examined and net otherwife. > (Seé. 29.) ' :

Your Committee are of opinion that.this rule has been made in ma- .
nifeft violation of the faid Ordinance, is contrary to.the principles which -
oight to govern the adminiftration of Jullice, might in maby cafcs oe
deitructive of the moft important rights of individuais, and 1s 2 moft-
dangerous and arbitrary innovation in the proceedings of His Majcity s
Courts, . ' : : 4
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By the ait art. of the Jift title of ithe Ordinance of 1667, an dbli=
gation is imperatively laid on all Cotrts of Juftice, to makeé the award-=

ing of Coftsa confequence of fuccefs in all’ Judicial Proceedings, and™ ° . .

all difcretionary power over cofts is taken from the Courts, ¢ toute gars

. .te, (says this Law,). principale ou intervenante qui. fuccombera- &c.

““ fera condamnge aux dépens mdéfiniment fans'- que. fous prétexte déquité.
* partage d>avis pou pour quelqu’autre cuufe que-ce foit, elle'en puiffe étre .
““ dechargée. . And afrerwards, ¢ voulons (continues this Law;) gw'ils,
¢« (les dépens,) sotemt taxés en vertu de notre préfente Ordonnance a%_profit
* de celui qui gqura obteny. défimitivement,encore qu'ils wenffent pas é1é ad--
“ jugis. fans qu'ils puyffent éire moderés, liguidés ni réservés.” B
By ‘the Provincial Statute of the 4ift, Geo. I1L, c. 7, Se®. 17, it is
enacted '« that the Courts of Criminal and Civil Jurisdiction, within |
s this Province, ‘hall have powerand authority -within their refpeive.

- Jurifdiction, to make atable of fees for:thé officers of the faid Court,

« the which table the faid Courts of Juftice may alter-and correct from
¢ time to tiwrie, as they fhall fee neceffary-: and the faid officers of the ,

- ¢ {aid Courts refpectively are heréby directed to conform to the fame,”

Altho gder the firft of thefe Laws, parties are l'n)'titied" to recover :

 from their advétiaries the cofts.of the Judicial Proceedings, in which-

they have been fuccefsful, and altho® in virtue of the fecond, tables of
fees have been framed to regulate in all cafes the amount of fuch cofts,.,
according'co the nature of the fervices performed, and-altho’ both
parties and-Attornies havean unqueftionable legal right to receive the
cofts to whic h they are legally intitled,according to the fcale of allow- .
ance eftablithed by the tables.of fees, neverthelefs the Court at Mont-.
real, in violation of both thofe laws and . of the -rights of parties and, Ate
tornies, pubtifhed the following Rule on the gth Apnl, 1812, It s
¢ ordered that no general rule ot this Court, granting tees upon certain
*« butinefs to be .pertormed in cautes therein inttiuted, fhall, in any
* manner, be confidered to extend, to i1mit or reftrain. any judgmen,
 or order of this Court, upon any maiter before 1, wherein the Couic’

. *-upon the circumfiances ot tuch matters or bufineis fhall award and-
“ adjudge a fpecific :um toany party thereupon,and any iuch parucutar
- % order or judgement tor cofts that may be made, fhall determinc and

« eonclude the nghts of every perfon therein incerefted 5 and 1t1s fur-
. ¢ ther
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% ther ordered. that no general allowance of fees, by any Tariff or ryle
_ s of this Court fhall be confidered as granting a right to fach fees for =
<t any bufinefs performed whenever this Court, orany Judge theréof upon
o the taxation of Cofts fhall not confider fuch bufinefs to hivebeen re-

~ « gularly and neceffarily performed.’® (Sectiongq0.) ~ - .

L YourCommlttee .a‘_‘rebf-'qp-ibi}bn, Vt}:xat,the' }_‘éi‘d laft me'nt%ﬁediRégu;
. Jation is altogether illegal and arbitrary, and" defigned .to " veft “in the
_Judges a difcretionary power inconfiltént with law and juftice, and ma-
mifeftly tending to the oppreffion of his’ Majt:ﬁy’éﬁ;ﬁc%s; IR

. By the Provincial Statute 20 Geo. I1L. c. 2. Art. 38, Imprifonment
_.of Debtorsfor the fatisfaction of Judgments in certain cafes is>per-
mitted,“and it is provided, that upon affidavit ot the debtor, that he is
not worth Ten Pounds, the Plaintiff fhall pay to the Defendant -for his
-maintenancé, &c. 3s. 6d. per week, or anincreafed allowance, -not
‘exceeding five fhillings in time of fearcity, and it is enacted, « that
- o fych payment fhall be made in advance -on Monday in :cvery ‘week,
‘¢ in-failore 'of which, the Court from whence the execution iffued fhall .

% grder the Defendant to be releafed.” . . ¢

Under this law, .the Creditor fatisfies the gbliga"t§on .imipéfed on him,
by paying the allowance to his Debtor in the courfe of Monday in every
week. - The Court at Montreal have thought proper tolay down a dit-

.. ferent Regulation, by giving the Creditor only  paré of the day in.
-ftead of the whole, allowed by law, to make the payment required of
~him. The words of- this Rule, which was publifhed on the 20th April -
1812, are, « It is ordered that in future, every alimentary penfion o
« to he allowed to Dcbtors in Gaol fhall be made on each Monday on
« or before Twelve o’clock in the forenoon.” (Scét. 32.) '

Your Committee are of opinion, that the faid Rule is evidently con=

trary to the faid Ordinance, aud implies the affumpiion-of Legitlative
~Authority. ' L ; .

. Your Committee will here conclude ‘the fpecification of the princis.

- - pal Rules of the faid Courts, which,-in ‘their opinivn, are rzpugnant

" ‘andcoutrary-toJaw. The innovations which have been made oy .h:te
I . . I R = " :
- - " Kuks
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- Rules in the Laws of the Country are fo numerous and important, the
authoriry they attribute to the Courts {o arbitrary and deipotic, and
many of them are calcalated to produce fuch injurious confequences,
thar your Committee are. of opinion, that while thefe Rules are alted -
upon, "and the principles whi-h-dictated them influence the Courts of

~ Juftice, his Majefty’s Subjects in this Province will not enjoy the bene-
fits of their Conftitution or Laws, their Rights ‘will ceafe to be fecure.

~under the prote&ion of the Laws and depend altogéther upon the

‘fuctvating will of the Judges. The Rules ‘of decifion will vary with
the Tribunals that are reforted to; what is' deemed law ar-Quebec, will
not be so at Montreal, and what has been determined to be Law at

- both places on one day will, at the pleasure of the Judges, cease ‘to be

so on the following day.—Hence an universal uncertaimty }n’Civil' rights

will be produced with all the evil consequences thence arising. :

Your ‘Committee are the more strongly urged to express this opinion
. of the evils to be apprehended, as the Couart of last resort in this pro. -
vince, from the peculiarity of its conftitution, is not likely to obviate or
mitigate these evils—The Chief Juttice of the province and the Chief
Juftice ot the King’s Bench-at Montreal preside in that Court, in ap=
peals trom the Cousts of Original Jurisdiction in which chey also respec.
tively presiue-as Chi¢f Jultices. Both :hese' Gentlemen concurred in
framing the Rules of Pracuice of the Court of Appeals, by which the
first encroachments on the Legislative authority wete made, and. they
have since exercised in their respective Courts the powers assumed by
the Court of Appeals—No corrective theretore, can be expected in the
lattér Courst. 1t s from the constitutional measures to be adopted by
_ the Assemblyof Lower Canadaonly, that correction of present abuses
and security against the renewal of them 1n future can be expected.

Upon the aforesaid-Rules of Practice, your Committee have come to
. the following Refolutions $ '

ResoLve, that it is the opinion of this Committee, that the Eighth Section of
the Rules of Practice of the Court of Appeais, whereby the depofit of

" a lum of Money not required by law, is made heceffary to entitle a Party

toa Writ of Appeal, 1siilegal and arbitrary, and of the most danger-

ous exampie; and that the faid Court bath thereby affumed Legiflative
authority. - Rs-

a
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ResoLvED, that it is the opinion of -this Committee, that the T!m-tzeth Section of
the Rules of Practice of the faid Court of Appeals, whereby the right
of Appeal from an Interlocutory Judgment is barred, unlefs moved for
within' the time prefcn“bed by the Court, is iHlegal, arbitrary & deftructive
_of -the- Rxghts of His' Majefty’s Subjects, and that the fazd Court hath
thereby afflumed Legxﬂamze Authority.

RESOLVED, that it is the opinion of this Committee, that the Ninth Section of the
Rules of Practice of the Court of Appeals, in{o far as it makes 2 Writ
of Appeal returnable out of Term, is llegal -and arbitrary, and that the
Taid Court hath thereby.afflumed Legiflative Authority.

REsoLVx-:D, that it is the opinion of this Commzt‘ee, that the' Tenth Section of the
Rules of Practice of the Court of Appeals, whereby a Prothonotary by
not nfaking a return as therein mentiened, is rendered guilty ofacon-
tempt, is illegal and arbitrary, and that the faxd Court. hath thereby af-
fumed Legiflative Authanty. .

RESOLVED, that it is the opinion of. this Committee, that the Thirteenth Section
of the Rules of Practice of the Courz of Appeals, whereby the Service of

"7 a Writ of Appeal upon aperfo:x who has been -Attorney, ad Jitem and on
an Attorney ad negotiz is declared valid, is illegal’and arbitrary, and
that the faid Court hath thereby affumed Legiflative Authority.

RESOLVED, that it is the opinion of this ‘Committee, that the Sixteenth, Seven-
teenth, Eightéenth and Nineteenth Rules of Practice of the Court of -
Appeals, whereby regulations are made relatively to the fyling of reafons
of Appeal and Anfiwers, are illegal and arbitrary, and that the faid
Court hath thereby affumed Legifiative Authority, and hath attributed to
itfelf a moft dangerous power of muking Orders and Judgments ex officis
as it is called, incomfiitent mtb. #ts Jsdxcz:u $unctons, and amounung to

: a denial of Juftice.

REesoLvED, that it is the opinion of this Committee, that the Twenty-firft Secnon
of the Rules of Practice of the Court of Appeals, whereby the power of
‘difmiffing ex gffcio appeals in which cafes have not been fyled within Ten
Days, and of excluding Refpondents who have not fyled cafes within
that time, from the benefit of ~ hmmng, is attributed to the Court, is
illegal and arbitrary, of mc X Jangerous tendencv, and amonnts to a2 de-
nial of Juftice, and that the Court hath thereby afflumed Legiflative -
Authority.

RZSOLVED, that it is the opinion of this Commmee, that the Twenty-fourth and
Twenty-fixth Sections of the Rules of Practice of the Court of Appeals;
whereby the Clerk of that Com*,}‘mthom the confernt, P"XVI:V, -or know-
ledge of either of the Parties in 2 caafe, is required to fix the canfe for
hearing, and whereby the Court attributes zo itfelf the power of difmif-
fing ex cfficio appeals so fixed for hearing, even tho’ both parties fhould
be abfent, is illegal and arbitrarw, and amounts to'a denial of Jjuftice,

~ and that the Court hath thereby ;ﬁ'umed Legiflative Anthority. R
E-
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- REsoLvED, that it is the opinion of this Committee, that the Fourth Art. of the
Second Section of the Rules of Practice of the Court-of King’s Bench at
Quebec, whereby Barrifters and Attornies are rendered guiity of a con-
. -tempt, and fufpended for non-payment of fees, is arbitrary and illegal,
.. unjuft and oppreflive, and that the faid Court hath thereby affumed
- Legiflative Authority. P :

REsoLVED, thatit is the-opinion of thie Committee, that the 1st. Art. of the Third
“Section of the faid laft mentioned Rules, whereby a general enactment
.. of the crime.of contempt for a breach of any of the faid Rules is made,
is illegal, arbitrary, and oppreflive in the higheft degree, and the faid

Court hath thereby aflumed Legiflative Authority. T
ResoLvEp, that it is the opinion of this Committee, that the Second Article of the
) Third Section of the faid laft mentioned Rules, wherebypoints of Prac-

tice are not permitted to be re-argued, is illegal and arbitrary, and cal- -

cplated to prevent the fair and open difcuffion of litigated points in the
faid Court, . M
REsOLVED, that it is the opinion of this Committee, that certain Regulations in the
" faid Rules of Practice, contained in the Eleventh and Fourtéenth Arti-
. - cles of the Second Section of the faid Rules;-whereby the legal mode of
" proceeding when the Attorney of one of the Parties in a caufe dies, is
difpenfed with, and a different mode prefcribed, and whereby the pow-
ers and duties of an Attorney are continued after final Judgment in all
matters collateral and incidental to. the Suit, are illegal and arbitrary, -
and that the faid Court hath thereby affamed Legiflative Authority.
ResoLvED, that it is the opinion of this Committee, that the Sixteenth and
‘Nineteenth Articles of the Third Section of the faid Rules, which, con-
trary to the Law of the Land, establi{lia new rule of prefcription, where-
by the Plaintiff incurs the lofs of his caufe, by not proceeding during one
Term, if the Defendant moves to that effect, and whereby the power of
difmifling a caufe ex officiz after two Terms, is attributed to the Court,
are illegal and arbitrary, are fubverfive of the juft and legal Rights of
His Majefty’s Subjects, are of moft dangerous and injurious tendency,
and amount to 2 denial of Juftice, and that the faid Court hath thereby
affumed Legiflative Authority. ) , .
ResoLvep, That it is the opinion of this Committee, that the Tenth Section of the
faid laft mentioned Rules, whereby a previous depofit of Money is re-
quired to entitle 2 Defendant to the exercife of his legal right of fyling
exceptions ¢ declinatoire” (Plea to the Jurisdiction) ¢ Perempteire i la for-
s¢ me,” and ¢ dilataire,” is illegal and arbitrary, may enable the Court to ex-
ercife Jurifdiction contrary té Law, and deprive His Majesty’s Subjects
of the means of defence; is of most dangerous and injurious tendency,
and amounts to a denial of Juftice, and that the faid Court hath thereby
exercifed Legiflative Authority. * - B
REsOLVED; that it is the opinion of this Committee, that the Fourth Article of the
o B Eleventh
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Eleventh Section of the faid Rules, whereby a depofit of Money is res-
quired to entitle a party to the benefit of a trial by Jury, is illegal and
_ arbitrary, of moft dangerous tendency, and amounts,to a denial of Jus-
oo tice, and that the faid Court hath thereby affumed Legiflative Authority..
RESOLVED, that it is the opinion of this Committee, that in the faid Rules, Regu-
Iations of a Legiflative nature, as to proceedings to be had preparatory
to.the diftribution of Monies arifing from Judicial Sales, and as to a
conftructive admiffion of claims inferred by the Court, have been made.
REsoLvED, that it is the opinion of this Committee, that the Sixth Arricle of the -
Twelfth Section of the faid Rules, whereby-a specific form for the elec~
tion.of a Dsmicile is prefcribed, and the Seventh and Ninth Articles of
the fame Section, whereby a fpecific form for an oppofition afn de con- .
server is prefcribed, and the exhibition of certain evidence with the op-
- pefition is required for-its validity, are illegal and arbitrary, and impofe
unreafonable, unjuft, and injurious reftramts upon His Majefty’s Sub-
jects, in the exercife of their legal rights, and that the faid Court hath
thereby afflumed Legiflative Authority. N
" RESOLVED, that it is the opinion of this Committee, that all'the Regulations con
tained in the faid Rules, whereby fpecific forms are preferibed for plead-
ings, motions, notices, and other papers exhibited by Parties or their
Attornies in 2 caufe, are illegal, arbitrary, and highly prejudicial to the in-
* tereft of His Majefty’s Subjects, and calculated to defeat in many cases,
their juft and legal rights, and that the faid Court hath thereby affumed
s Legiflative Authority. . N S
' RESOLVED, that it is the opinion of this Committee, that the Regulations contained
" in the Rules of Practice of the Court of King’s Bench at Montreal,
whereby that Court has arrogated to itself the fame power as that at
Quebec, to make Rules of the nature of Penal Laws, be declaring prof«

-

pectively, that a non-compliance with certain of its Rules {hall conftitute -

- the crime of contempt, are illegal and arbitrary, and of moft dangerous
tendency, and that the faid Court at Montreal, hath thereby aflumed to
: itself Legiflative Authority. ' ‘ ,

RESOLVED, that it is the opinion of this Committee, that the faid laft mentioned
Court, by certain of its Regulations hath extended the power and duties
of Attornies, in refpect of the concerns of the perfons by whom they have

, ‘been employed, beyond the limits determined by Law.

REsoLvED, that it is the opinion of this Committee, that the Rules of the faid laft
mentioned Court, made in imitation of the Rules of the Court of Appeals,
and of the King’s Bench at Quebec, whereby the depofit of certain Sums-
of Money are made conditions precedent to the exercife of the legal right

~  of pleading exceptions < Declinatsire,” (Plea to th¢ Jurifdiction) ¢ Peremp-.
‘toire & la formes” and ¢ Dilatoire;” and of obtaining a Trial by Jury,
are illegal and arbitrary, of the moft dangerous and. injurious tendency, '

and amount to a denial of Justice, and that the faid Court at Montreal

hath thereby exercifed Legiflative Authority. F 2 RE-
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RESOLVED, that it is the opinion of this Committee, that the Rule of the fid laft
- mentioned Court, whereby that Court Bath attempted to alter the Law
“of ¢ Peremption d'inflance” and has eftablifhed a new Rule of -Prefcription
with refpect to Suits, by declaring that the neglect of the Plaintiff during
two Terms, to proceed in his cause, Thall occafion the difmiflal of it, on -
motion of the Defendant, and if he.do not ask for the difmiffal of the
action, the Court is to exercife the power of difmiffing it ex offcis, is ille-
gal and arbitrary, of the moft dangerous 2ad injurious tendency, and a~
mounts to a denial of Juftice, and that the faid Court hath thereby aflu-
_med Legiflative Authority. o L
RESOLVED, that it is the opinion of this Committee, that the Second Article of the
" Thirty-fourth Section of the faid Rules, whereby a limitation of Twelve
Terms is prefcribed for the duration of a Suit at Law, and the faid Court
~ isempowered to difmifs a cause on the firlt day, of the Thirteenth Terms
or on any fubfequent day, on motion of any party in the caufe, or of it,
own accord ex oficin, is illegal, arbitrary and deftructive of the juft and .
legal rights of His Majefty’s Subjects, a grofs abufe of authority, and a-
mountsto a denial of Juftice, and.that the faid Court hath thereby affu.
i med Legiflative Authority. = . C ‘
REsoLvED, that it is the opinion of this‘Committee, that the Eighth Article of the
Seventh Section of the faid Rules, whereby Jurifdiction:is given to the
. Court over Barrifters, Advocates, and. Attornies, and they are rendered
lizble to anfiver’ all demands againft them, without the fervice of any
procefs of Summons on then, as required by Law,. is illegal and arbitra-
1y, and that the faid Court hath thereby affumed Legiflative Authority.
ResoLvED, that it is the opinion of this Committee, that the rule contained in the
. Eighth Section of  the faid Rules, whereby the right of Plaintiffs to a
‘Writof Capias ad respondendun: on demandsfor unlignidateddamagesin ca-
ses of tort, trefpafs, and perfonal injuries, is permitted on certain condi-
-tions prefcribed by the Court, is illegal and arbitrary, and that the faid
Counrt hath thereby affumed Legiflative Anthority. .
Resorvep, that it is the opinion of this Committee, that the Eighth Article of the
. Thirty-sixth Section of the faid Rules, whereby perfons fuirg out Writs
- - of “ Saisie- Revendication” or « Saisie-Arrét,” are compelled to make such
.advances in money, or give fuch fecurity as the Sheriff may require,
without which tHe Sheriff may refuse to execute the King’s Writ, or -
even receive it, and whereby-the Sheriff is deprived of his lien, or re-
courfe on Goods seized, is arbitrary and illegal, impofes reftraints not
establifhed by Law, and gives a latitude of difcretion to the Sheriff, by
which injuftice and oppreffion muft be occafioned, and that the faid
Court hath thereby affumed- Legi{lative Authority. .
RESOLVED, that it is the opinion of this Committee, that the Rule of the faid
Ceurt, contained in the Thirty-ninth Section of the faid Rules, whereby
regulations are made respecting Garnifliees or ¢ Tiers-8aisis,” and pro-
vifional
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- visional Judgments of a particular nature, reqmred to be made againft
them, is illegal and arbitrary, and that the faid Court hath thereby affu-
med Legiflative Authority.

ReEesoLvep, That it is the opmxon of this Commxttee, that the Rules of the said
Court, contained in the forty-third section of the said Rules, and in the
eleventh section of the said Rules, whereby parties- are compelled to
make certain statements of fact. in their Declarstions and Pleas, and-
,certain admissions of fact in their declarationsand in exhibits required to
‘be fyled, are arbitrary and illegal, and inconsistent with the principles’
that ought to govern the administration' of Justice, and that the sald

) Courr hath thereby assumed Legislative authority. ‘

REesoLvep, That it isthe opinion of thig’ Committee, that by certain regnlanons
: - contained in the said Rules ,upon the subject of Bail, the said Court
‘hathi exercised Legislative authority, and that thereby the legal obliga-

tions resulting from the Bail bond to the Sheriff’ are modxﬁed and- i

some cases even cancelled. - ’

Resorvep, That it is the opinion of this Committee, that the ﬁrst, second and

: third articles of the 9th Section of the said rules, whereby the said
Court hath made regulations respecting the giving of security by persons
who are not resident within this province, are in direct contradiction

- to ’the provisions of the Provincidl Statute, 41st Geo. III. chap. 2.
sect. 2. are altogether illegal and arbitrary, and that the said Court hath
thereby assumed | Leglslanve authority: -

ResorveD, That it isthe opinion of this Comittee, that ‘the fifth and srxth ‘arti-
cles of the twenty-seventh section ofthesaid Rules; where by restraintsand
restrictions are laid upon the legal right of parties to examine witnesses,
about to leatve the province, are illegal and arbitrary, and that the said
Court hath thereby assemed. Legislative authority.

ResoLvep, Thatit is the opinion of this Commxttee, that the first and exghteenth

articles of the twenty seventh section of the said Rules, whereby no al-

lowance in the taxation of costs for more than six witnesses upon an issue
is permittedy and whereby to entitle a party to examine more than six
witnesses, the payment of a certain sum of money to the Attorney "of
the adverse party is required, and ‘whereby Attormes are not permitted
to charge their clients for the examination of more than six witnesses,
are illegal and arbitrary, and i impose restrictions, restraints, and burthens
upon His Majesty’s subjects in the prosecution and defence of their
ights, whereby the attainment of Justice may in many cases be impeded,
or ahoorelher prevented, and that the said Court hath thereby assumed

Legxslatxve authority.

ResoLvED, That it is the opiniod of this Committee, thatthe eighth article of the
thirty-seventh section of the said Rules,. whereby, in certain cases of
intervention, claims and oppositions before the Court, a censtructive
admission of derfiands is established, and parties exempted from proof

therecf
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thereof isillegal, arbitrary, unjust and destructive of the rights of His
Majesty’s subjects, and that the said Court hath thereby assumed Legisla-

: tive authority. ' : ‘ ' - . .

ResoLveDp, that it is the opinion of this Committee, that the rule of the said

' Court contained in the twenty-ninth section of the said Rules, whereby
the answers of parties examined on'interrogatories' (¢ faits et articles” )
are required to be taken by one of the Prothonotaries of the Court, not
in the presence of any adverse party, nor in the presence of any Attor=
ney of either of the parties in the canse and out of Court hath been
made in manifest violation of the ordinance or law in that behalf made, is
contrary to the principles which ought to govern the administration of
Justice, might in many cases be destructive of the most important rights
of His Majesty’s subjects, and is a most dangerous and arbitrary inno-

.vation in the proceedings of His Majesty’s Courts, and that the said
Couit hath thereby assumed “Legislative authority.

ResoLveD,~That it is the opinion of this Committee, that the Rule - contained in = -

’ “the fortieth section of the said Rules, whereby the said Court hath at- - ‘
tributed to itself an unlimited discretion over costs, as well those reco-

vered by and payable to parties, asthose payable to Attornies, and the
power of granting as large or small a sum for costs as it may think fit,
" in each particular canse; is a manifest violation of the justand legal rights
of His Majesty’s subjects, and designed to vest in the Judgésa discretioy,”
nary power inconsistent with law and Justice, and manifestly tending to
the oppression of His Majesty’s subjects, and that the said Court has
- thereby assumed Legislative authority. ‘ , Co

ResoLvep, That it is the opinion of this Committee, that the Rule contained in

. the forty second section of the said Rules, whereby the allowance . paya-
ble to Debtors confined in Goal is required to be- paid « before twelve
0'Clock in the forensany” is manifestly contrary to the provisionin that be-
half made in the Provincial Ordinance 25th Geo. HII. chap. 2. Art.
28th. and is illegal'and arbitrary, and that the Court hath thereby assu-
med Legislativé authority. ] C ’
Your Committee have maturely confidered the latt branch of the .
reference made to them, vz - * The courfe to be purfued for vindi-

« cating the authority of the Legiflature, and reprefling fuch abufes of

¢s Judicial anthority.”” The written Conftitution which this Province
owes to the juftice and li berality of the Parliament of Great Britain,
not having eftablifhed any Tribunal before which abufes, fuch as are the
fubjeés of this Report, can be brought judicially 5 your Committee
refpefully fubmit their opinion, that it is expedient to bring them
under the corfideration of His Majefly’s Government in England, in

_ “fuch form as the wildom of the Houfe may prefcribe, in order that

Juftice may be done to His Majefty’s faithful fubjects in this Province,

R . (Signed) J.-STUART, Chairman,
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OltD}‘;RB.D, That the faid Report-be taken into cohﬁder#tion or_an;iday -
next. : : ‘ ,

Friday, 18¢h February, 1814, F

HE order of the day, for taking into confideration the Report of

the Special Committee appointed to- examine particularly the
Rules of Practice of the Courts of Juitice in this Province, -and to re-
port-in detail upon the principal points wherein they are contrary and
repugnant to the Law of the Land ; being read-— . .

The Houfe procee&cid accdrdiﬁglj to take the faid Report into éon.

OrperEp, That the queftion of concurrence be now put upon the Refo-
. lutions contained in the Report of the Special Comniitree.
'Accor&ingiy, the firft of the faid Refolutions being read, and théj
queftion of concurrence put thereon, a divifion enfued : i ’

- Yeas 17-~Nays 1.
The fecond to the fixth of the faid Refolutions, being alfo read, a
divifion again enfued on cach queftion : B .
Yeas 18—Nays 1.

' And the reﬁéne of the faid Refolutions being read, Wexé, upon .the
queftion being feparately put thereon, agreed unto unanimoufly.

ResoLvep, That this Houle doth concur with the Special Committee,
in the faid Refolutions, T o

* It was then . i R
ResoLvep, That Forathan Sewell, Efquire, Chief - Juftice of this Pro-
vince, be impeached on the faid Report and the Refolutions’
of the Houfe thereupon, and alfo on the Relolutions of the
Houfe of the 4th inftant, refpecting the authority =xerciied by
the Courts of Juflice, under the denomination of Ruiss of
Pratice, - .
Rsza
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RisOLVED, That ]ames Monk, Efquire, Chief Jufhcc of the Court of
King’s Bench for the Diftri&t of Montreal, be impeached on
" the faid Report and the Refolutions of rhe Houfe thereupon,
and alfo cn the Refolutions of the Houfe of the fourth inftant,

refpelting the authority exercifed by the Courts of . Juﬁlce,
under thc dcnommatmn of Rules of Praéhce.\ e

ResoLvep, “That 2 Committee of five Members be appomted to prepare
Heads of Impeachment againft the faid _Fonathan Sewell, Es-

. quire, and-the faid ]ames Mont, Efquire, on the faid Report

and Refolutions ; and alfo an humble reprel‘entanon to His

Royal nghnefs thé Prince Regent, conceived in fuch terms

* as may be proper to bring refpe@fully under the confidera-

—— * tien of His Royal Highnefs, the fzid Heads of Impeachment,
. in the humble hope thar meafures may thereupon be taken to
afford ‘means of obtaining juftice for-His Majefty’s iubje&s in

this Province on the faid Hcads of Impeachment. ‘

ORDERED, That Mr. Stuart, Mr Bourdages, Mr. Papineau, Mr. Lee,
: and Mr. Larue, do compofe the faid Commmee.
- Resorvep, That the faid Committee have power to add fuch Heads of
Impeachment as may appear juft and proper; and. that they
have power to fend for perfons, records and papers. ‘

Rééoww,* That the aforefaid Repert, and feveral Refo!utions (;f this .

Houle thereupon, as well as the Refolutions of this Houfe of -

the fourth infiant, refpecting the authority exercifed by th-

Courts of Juffice, under the denomination of Rules of Prace
" tice, and the previous orders of this Houfe on the fame fub-
: Je& be 1mmediatcly prmted
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Saturday, 261h Februaﬂf, 1814.

h/IR Stuart from the Committee appoint=d to prepare. Heads of .
Impeachment againlt Fonathan Sewell, Efquire; Chicf Juftice
- of the Province, and 7ames Montk, Efquire, Chtef Juftice of the:Court
of King’s Bench for the Diftrict of Montreal, acquainted the<Houfe,
that the Committee had prepared Heads of Impeachment accordingly,
and alfo.an Humble Reprefentation to- Fis Royal ‘Highnefs the Prince
Recent, which they.had direted him to repart to the Houfe': And’
he-read the Report in his place, and afterwards delivered it in at the Ta. |
ble, where the fame was read, and the faid Heads of Impeachment and

humble Repre(entatlon fo reported are as follow: -

Heads ‘of Impeachment of Fomathan Sewell Efquxre;
Chief Juftice of the Province of Lower-Canada, by -
~ the Commons of -Lower-Canada, in this prefent Pro-
“vincial Parliament aflembled, in their own name,
“and in the name of all the Commons of the faid

.Provmce. :

" First.—That the faid ]omztkan Sewell, Chxef Juftice of the Pm.
vince of Lower- Canada, hath traitoroufly and wickedly endgavoured to
fubvert the Conftitution and eftablified Government of the faid Pro-
vince, and inftead thereof, to intioduce an arbitrary tyrannical Governs
ment agamff Law, which he hath declared by traitorous and wlckcd
. opinions, counfcl _conduét, judgmen:s, prastices and aéhons, -

SeconDLY.~That, in. pur(uance of thofe traitorous and w:cked pur- -
. pofes, the faid Fonathan Sewell, hath ditregarded the authority of the
‘ Legxﬁ:ature of this Province, and in the Courts of Juftice wherein he -
‘hath preﬁded and fat, hath ufurped powers and authority which’ belong
to the Legiflature alone, and made regulations fubverfive of the Confti-

tution and Laws of this Provmce.

THIRDLY ~That the faid, ]omtbaﬁ Sewell, bcmg Chief ju(hce of
) this
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_this Prévince, and’ Prefident of the Provincial Court of Appeals, in pur~
fuance of ‘ihe traitorous and wicked purpoles aforefaid, did, on the
nineteenth day of January, in the year of our Lord one thoufand eight
hundred and nine, make and publifh, and caule to be made and publifh-
“ed, by the Court of Appeals, various regulations, under the name of
¢ Rules and Oxders of Praéice,” repugnant and contrary to the Laws
of this Province, whereby the faid Fonathan Seweil; wickedly and trai-
toroufly, in fo far.as in him lay, endeavoured and laboured: to change,
-alter and. modify, and to caufe to be changed, altered and modified, by
the faid Court of Appeals, the Laws ot this .Province, -which he was |
- fworn to adminifter, and affumed lcgiflative authority, and by the faid

regulations impofed illegal burthens and reftraints upon His Majefty’s
{fubje@s in the exercife-of their legal rights, and attributed to the taid
Court unconftitutional and illegal powers and authority, altogether in-
confiftept with the duties of the faid Court, and fubveriive of the liberty
and juft and legal rights of His Majefty’s fubjects in this Prevince,

Fourrury.—~That the' faid Fonathan Sewell, being Chief Juftice of
this Province, and as fuch prefiding in”His Majefty’s Court of ‘King’s
Bench for the Diltrict of Quebec, 1n purfuance of the traiterous-and
wicked purpofes aforefaid, did, in the Term of October; in the year of -
our Lord one thoufand eight hundred and nine, make and pubhﬂi‘,’{and
caufe to be made and publifhed, by the faid laft mentioned Court, vari~
ous regulations, under the name of “ Rules and Orders of Prattice,”
. repugnant and contrary to Law, by which regularions the faid Fonatban

Sewell,in {o far as in him lay, cndeavoured and laboured 1o change, al«
ter and modify, and caufe to be changed, altered and modified, by the
faid laft mentioned Court, the Laws of this Province, which he' was fworn
to adminifter, and affumed legiflative authority, and by the faid regula-
tions impolfed. illegal burthens and reftraints upon His Majefty’s fubjects
in the exercife of their legal rights, and thereby attributed to the faid
Jaft mentioned Court unconttitutional and illegal powers and authority, .
altogether inconfiftent with che duties of the faid Court, and {ubverfive
of the liberty and juft and legal rights of His Majefty’s fubjects in this
Province, . BN . ,

Frrrury.—That the faid Fonatban Sewell, being fuch Chief Juftice
and Prefident of the Provincial Court of Appeals, as aforefaid, and as

wel}
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well by the duties as the oaths of his Offices; bound to maintain,
fupport and adminifter the Laws of this Province, and award juftice to

_ His Majefty’s fubjects,-according to the faid Laws, haih neverthelefs,
in contempt of the faid Laws, and in violation of his faid dury and oaths,
fet afide the faid Laws, and fubftituted his will and pleafure inftead
thereof, by divers: unconftitutional, illegal, unjuft and oppreffive rules,
orders and judgments, which he hath madeand rendered, to the mani- .
felt injury and oppreflion of His Majefty’s fubjefts in this Province, and'
'in fubverfion ot their moft important political and civil rights.

SixTHLY.—That the faid Fonathin Sewell, being Chief Juftice, as
aforefaid, and alfo Speaker of the Legislative Council of this Province,
‘and Chairman of His'Majefty’s Executive Council therein, did, by falfe
and malicious slanders againft His Majefly’s Canadian Subjeds, and
the Affembly of this Provinee, poifon and incenfe the mind of Sir
Fames Craig, being Governor in Chief of this Province, agsinft them,
and mislead and deceive him in the difcharge of his duties as fuch Go-
vernor, and did; on the fifteenth day of May, in the year of our Lord
one thoufand eight hundred and nine, advife, counfel, and induce the
faid Sir Fames Crazg, being Governor in Chief as aforefaid, and being
under the influcnce of the falfe and pernicious fuggeftions of the faid
Jonathan Sewell, as aforelaid, to diffcive the Provincial Parhament,
without any cauvfe whatever, to palliste or excufe. that meafure; and -
did alio counfel, adwile, and induce the faid Sir Fames Craig, to make
and deliver on that occafion a Speech, wherein the Conftitutional rights
and privileges of -the Aflembly of Lower Canada were grofsly violated,
the Members of thatbody intalted, and their conauct mifreprefented.

- Seventury.—That the faid Fondthan Sewell, being fuch Chief Juf-

tice, Speaker of the Legislative Council and Chairman of the Execu~ |
tive Council as aforefaid,"in purfuaace of his traitorous and wicked
purpofes aforefaid, and inrending to opprefs His Majefty’s Subjects and
-prevent all oppofition to his tyrannical views, did counfel and advifc the
_ faid Sir Fames Craig, being Governor in Chief as aftorefaid, to remove
" and difmifs divers loyal and dcferving Subjeéts of His Majefty from
Offices of profit and honour, who were accordingly fo removed and dif
mifled, without the femblance of reafon ro juitity 1t, but merely be-
caufe they were inimical, or fuppofed to be mnimical, to the mealures

G 2 _ and
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and policy promoted by the faid Fonathan Sewell, and in order, in one
inftance, to procure the advancement of his-brother. »
‘Ercutury.—That the faid Fonathan Sewell, in order in the ftrong-
eft:manner to mark his contempt for the Iiberties and rights of His Ma-
jefty’s Subjests in this Province: and his difrefpect for their Repreten-
. tatives, and for the Conftitution of this Province, did in the Summer of
the year one thoufand eight hundied and eight, among other removals
and difmiffals from office as aforefaid, counfel, advife, and induce the
faid Sir Fames Craig, being Governor in Chief, ss;aforefaid, 1o difmifs
“Fean Antoine Panet, Efquire, who then wds and during fiftecn years:
preceding, had been, and ftill is Speaker of the Affembly of Lower
Canada, and in the full enjoyment of the efteem and confidence of  his
Country, from His Majefty’s Service as Lieutenant Colonel of a Batta-
lion of Militia, in the City of Quebec, without. any reafon to_palhiate

or excufe fuchan A¢ of injuftice.

Nintarv.—That the faid Fonathan Sewell, being fuch Chief Juttice,
Speaker of the 'Legiflative Council, and Chairman of the kixecurive
Council as aforefaid, regardlefs of the dignity and duties of his high of<
fices, and in purfuance of his traitorous and wicked purposes aforefad,
did, by an undue exercife of-his cfficial influence, in the month of March
in the year of our Lord one thoufand eight hundred and-ten, perfuade
andindirce Pierre Edonard Desbarats, Printer of the laws of this Province,
to eftablith a News Paper, under the name of the “ ¥rai Canadien,”
to promote his factious views, and for the purpofe of calumniating and .
vilifying part of his Majefty’s Subjetts, and certain Members of the Af-
fembly of this Province, who were cbnoxious'to the faid Fonathan Sewell,
into which paper the faid Fonathan Sewell caufed to be introduced va. .
rious articles containing grofs libels on part of His Majefty’s Subjects,
and onthe Aflembly of Lower-Canada: and thatthe faid Fonatban Sewell
did compromit the honour and dignity of His Majefty’s Government,
by pledging its fupport to the faid Paper, and holding outaflurancesof uis
favour to thofe by whom the faid Paper might be /conducted and (up-

. ported. . '5 '

TenToLy —That the faid Fonathan Sewell, being fuch Chief Juf-
tice, Speaker of the Legislative Council and Chairman of the ‘Execu=
tive Council as aforefaid, in purfuance of his traitorous and wicked pur-

: poles
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pofes aforefaid, and intending to extinguifh” all reafonable freedom of
the Prefs, deftroy the rights, liberties and fecurity of His Majefty’s

Subjeéts in this Province, and fupprefs all. complaint of tyranny and

" oppreflion, did in the month of March in the year of our Lord one

thoufand eight hundted and ten, countel, advife; promote and ap-.
prove the fending of an armed Military force to break open the dwel-

ting Houfe and Pﬁ%ti‘r:g Office of- one Charles Le Frangois, being. one

of His Majefty’s peaceable Subjeéts in the City.of Quebce, and there

arreft-and imprifon the faid Ckarles Le Frangois, and feize-and bring

away forcibly a Printing Prefs, with various private papers; which

meafure of lawlefs violence was accordingly executed, and the faid

Prefs and papers_have fince remained depofited in the Court Houfe in

the City of Quebec, with the knowledge and approbation, and under

the eye of the faid - Forathan Sewell, CL . : '

EievenTHLY.—That the faid Fonathan Sewell, being fuch Chief Juf-
tice, Speaker of the Legislative Council and Chairman of the Execu-
“tive Council of the faid Province, in purfuance of his traitorous and
* wicked purpofes aforefaid, with the intention of opprefling individuals
fuppofed to be fulpicious of his character and views, and inimical_ to his,
policy, and for the purpofe of ruining them in the public eftimation,
and preventing their re-cle&tion as Members of the Affembly of Lower
Canada, did counfel, advife, promote and approve the arreft of Pigrre
Bedard, Frangois Blanchet, and Fean Thomas Tafcherean, Elquires, up-
on the falle and unfounded pretext of their having beenguilty of Trea-
fonable Practices, whereby they might be-deprived of the benefic
of Bail; and by means of the influence derived from Mis high offices,
under the Government, caused them to be imprifoned on the faid charge,
* . in the common Gaol of the Diftri¢t of Quebec, for a long fpace of
_time, and at length to be difcharged without having been brought to a

trial. - : oo

Twerrruiy.—That the said- Fonathan Sewel], availing himself of
the influence of his said Offices, In pursuance of his traitorous and
wicked purposes aforesaid, and in order to mislead the Public, deccive
His Majefty’s Government, and obtain pretexts for illegal and oppres-
sive measures, inftigated and promoted various acts of tyranny and op-
pression similar to those Jaft mentioned, in other piris of the province,
- whereby divers individuals upen the false pretext of having "béen guilty
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‘of treasonable practices were exposed to unjuft prosecutions, imprisoned
‘and’'oppressed and onc of them Frangois Carbeil, being old and infirm,
- was by the rigour of his imprisonment deprived of life, and whereby

‘general alarm and apprehension were excited in His Majefty’s Sub.,
jects.. = : Lo B

Tr-RTEENTHLY.— That thesaid Fonathan Sewell, being Chiet Jultice,
Sueaker of - the Legiflative Céuncil, and Chairman of the Fsecuiive
Council as aforesaid,” in pursuance of his traizorouvs and ' wicked’ purpo-
ses aforésaid, op the twenty first day of March, in'the year of our Lord
one thousand eight hundred and $"being a time when profond tran.
quillity prevailed in the province, and when no murmurs were heard,
or discontents felt, other than those produced by the tyrannic and op—
pressive measures previously adopted by the advice of the said Fonatban
Sewell, and when the loyalty of His Majcfly’s subjccts and “their .at-
tachment to his Government were,.nevertheless, unimpaired, did
maliciously, traitorously; and wickedly infuse into the mind of the said
Sir Fames Crasg, being Governor in Chief, as aforesaid, the moft
false and unfounded suspicions and alarms,.respecting the: disposition”.
and intentions of Flis Majefty’s Canadian subjects ; and did counsel, ad.-

. vise, and induce the said Sir Fames ™ Craig, to issue a Proclamation,

-extraordinary and unprecedented as well 1n style as in_matter, wherein.
the arbitrary,- unjuft, and eppressive imprisonmen: of the said Pierre
Bedard, Frangois Blanchet, and” Fean Thomas: Tdaschereau, was refer.
rea toin such inanner, as might induce a belief of their Guilt] and
excite the greatelt odium againft them, and whercin such statements
were made as imiplied that the Province was in a state dpproaching open

“infurrection and rebellion, whereby the character ‘of His- Majstty’s

Canadian subjzcts was moft falsely calumniated, great injuthice done 1o

i privafé individuals, and foreign states may have been drawn, and there

is the greateft reason to believe troin subsequent eveats were drawn, in. -
to a belief of such disloyalty in His-Majefty’s Canadian sobjects -as
would render the Provincean easy conquett. ' o

FourTeenTHLY —That the faid Fonathan Sewell, being fuch Chief

~ Juftice as atoreiaid, 1 purfuance of his tiaitorous and wicked purpofes

atorefaid, did labour and endeavour, by means ot his official influence,
to extend and confirm the unfounded 1mputations made, and alarm ex._
cited by the faid Proclamation, and in the Term of the Court of Cri-

minal
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minal Jurisdiction held in the faid month of March, one thoufand eight
hundred and #ead ihe faid Proclamationin open. Court, for ihe
purpofe of infliencing the m:indsof the Grand and Petit Juries, in  the
exercife of their refpecive duties. S T
Firrsenrary.—That -the faid Fomatban Sewell, being fuch Chief
- Juftice, Speaker of the Legiflative Council, and Chairmanh of’ the Execu-.
-tive Council'as aforefaid; in purfuance of his traitorous and wicked ‘pur-.
noles afarefaid, hath laboured and endeavoured to produce in His Ma
jefty’s Government an ill opinion of His Majefty’s” Canadian Subjedts,’
with a view to opprefs them, and faveur the progrefs of American in-
fience in this Province, and hath rraitoroufly and wickedly abyfed thy
power and authority of his high offices, to promote the advantagecus’
eftablithment of Americans, being Subjects of the. Government. :of the
United<Statesof Ameérica, in this Proviace, and :1e._pave -the -way for:
American predominance therein, to the great prejudice and . injury of
His Majefly’s Canadian Subje&s, and witha view to .the subvervion of
His Majefly’s Government. ... . C e,

- SixpeEnTHLY.— [hat the faid Fenathan Sewel, influenced by a-defire:
to accelerate a political connexion of this Province, with part -of the.
. United-States of America, and to deprive His Majefty's Canadian Sub-:
jedts of their prefent Conftitution and Laws, did inorabout the month

of . January, ‘in the year of our Lord one thoufand eight hundred
and nine, enter intoa bafe-and wicked contederacy withone Fohn Henry,
ari.advemurer-of fuspicious character, for the purpofe of -fowing and:
exasperating diffention among tre Subjecs of the Government of . the

faid United-States, and producing among theminfurre@ion and rebel.

Tion, and a conlequent dilmewmberment olthe union, and in' furtheran..
“ce of the objects of the faid corfederacy, did, by artful and falle ‘repre.
fentations, counfel, advife and induce Sir James Craig, being Governor
" ;n Chief of this Province, to tend the faid’ Fok# Hewry on a miffion to
the faid United -States, whereby the atrainment-of the views of the faid
Yomathan Sewell was to be promaored, and the fard Fonashan Sewell be.
came and was 2 channel for the correspondence of the faid Fokn Henry,
respe&ing his miffion aforeiaid : by which condu¢t the-fuid Fonasban
Sewell ha:h expofed His Majeity’s Government to imputations reflocting
ou its.honour, and hath rendered himfelt unworthy of any- place of truft
under His Majefty’s Government, SEvEN.
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" SevenreeNTuLY.~Thatthe faid Fonatban Sewell being fuch Chief Jus-
tice, Speaker of the Legiflative-Council; and Chairman of the Execurive
. €ouncil as aforefaid, hath, laboured and ftifl doth labour to promote
. disunion and animdfity berween the Legiflative Council and Affembly
of this Province, and.hath exerted his influence as Speaker as aforefaid
to prevent the paffing,. in the faid Council, of Salutary Laws, which had
_ been paffed in the {aid- Aflembly, and hach during the prefent war with
the Unired-States of America fomented diffentionamong His Majefty’s
Subyéts in this Province, and endeavoured, by ‘various arts and" pradti-
. Ces, to prevent a reliance on the Loyalty and Bravery of His Majefty’s
Canadian Subjeds, and produce a_want of confidence in the admi-
niftration of His. Majefty’s Government, and thereby weaken its exer- -
tlons. . . L . - T - .
All whi¢h crimes and- misdemeanors, above mentioned, were done-
and committed by the said Fonarbar Sewetl, Chief Juftice of the Pro=
vince of Lower: Canada, whereby he .the. said - Fonathan Swell, hath
traitorously and wickedly “and ‘maliciously laboured to alienate the
Hearts of His Majefty’s subjects in this province from His Majefly,
and to.cause a division between them, and to subvert the conftitution
and Laws ‘of this Province, and to introduce an arbitrary and tyranhi--
cal Governmént, contrary to hisown knowledge, and the known Laws,
of this province: aad thereby he the- said Fowathan Sewetl, hath nat
only broken his own oath but also as “far as in him lay, broken the
King’s oath to his people, whereof the said Fonarban Sewell, represens
ting ‘His Majefty 1n so high an Office of Ju#ice, had in this province
the cuftody : * For all which the said commons do. impeach the sad
Fonathan Sewell; hereby reserving to themselves the Tiberty of exhiw
biting at any time hereafter any otheraccusation-orimpeachment aganft
the said Fowathan Sewell, and adopting such ‘conclusions and prayer
upon the premises, as lawand Jutlice may require, = -

Heads
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Heads of Impeachment ‘of Fanies Monk, Efquire, -Chief- Juftice

" of His Majefty’s Court of King’s Bench for the: Diftrict of -

" “Montreal, in the Province of Lower-Canadd, by the Commons
of Lower-Canada, in this prefent-Provincial’ Parliament affem: -

“bled,.in their own hame, and in the name of all the Cemmrons -

~ of the faid Province. ~ . Cee

Frast —That the faid” 7ames Monk, Chief Jufticé of His Majefly’s
Coutt of King’s Bench for the Diftriét of Montreal;-in thé Provinceof
Lower-Canada, hath traitorouily and wickedly endedvoured-to fubve.t
the Conflitution and eftablithed Government of the faid Province, and

-inftead theréof to introduce an arbitrary.tyrannical Government, againf’
Law, which he hath declared by traitorous and wicked dpinions, couns
fels; condud, judgments, practices and actions, -~ | - .

"... SecoNpLY ~—That in purfuance of thofe traitorous and wicked pur-
‘pofes, the faid Fames Monk hath difregarded the authority of the Le-
- giflature of this Province, and in the Courts of Juftice wherein he hath
prefided-ard fat, hath yfurped powers and authority which belong to the
Legiflature alone, and made regulations fubverfive of the Conftitution-
and -Laws of this Province, PRI o

TuiroLy.—That the faid Fames Monk, being Chief Juftice of the’
faid Court of King’s Bench for the Diftrict of Montreal, -and Prefident
of the Provincial Court of Appeals, in caufes appealed from the Court of
King’s Bench for the Diftrit of Quebec, in purfuance of the traitorcus
and wicked purpofes aforcfaid, did, on the ninewcenth day of January,
in the year of our Lord one thoufand eight hundred and nine, :make;
confert.te, concur.in, approve and publifh, and taufed fo:be made and
publifhed, by the faid Court of Appeals, “various regulations, under the
name of * Rules and Orders of Pradtice,” in the Provincial Court of
Appeals, repugnant and contrary tothe Laws of this Province, whereby
the faid Fames Monk wickedly and traitoroufly, in fo far as in him lay,.
endeavoured and laboured to change, alter and modify, and caufe to be
changed, aitered and modified, by the faid Court of Appeals, the Laws
of this Province, ‘whizh ke was fworn to adminifter, and afluimed legis-
- lative authority, and by the faid Regulations impofed illegal burthens
and reftraiots upon His Majefty’s fubjedts in the exercife of their legal

o : H - rights,_
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righits, and attributed to the faid Court unconftitutional and illegal
powers and authority, altogether inconfiftent with the duties of the faid
Court, and fubverfive of the liberty and juft and legal rights of His

Majefty’s fubjects in this Province..

- . FourTHLY —That the faid Fames Monk; being Chief Juftice of the

* faid Court of King’s Bench for.the Diftrit of Montreal, as aforefaid,

in purfuance of the traitorous and wicked purpofes aforefaid, did, in

. in the term of February, in the year .of our Lord one thoufand eight

hundred and eleven: make and publith, and caufe to be made and pub-

lithed by the faid laft mentioned Court, various Regulations, under the.
name of * Rules-and Orders of Praiice,” repugnant and contrary to

“ the laws of this- Province, by which Regulations the {aid - Fames Monk,
in fo far as in him lay, endeavoured and-laboured to change, alter and
modify; and to caufe to be changed,; altered and modified, by the faid
laft mentioned. Court, the Laws of this Province, which he was fworn
to adminifter, and aflimed Legislative authority, and by rhe faid Regu~
lations, impofed illegal burthensand reftraints upon His Majefly’s Sub- "\
jets, in the exercife of their legal rights, and thereby attributed to the

{aid laft mentioned Court unconftitutional and illegal powers and au-
thority, altogether inconfiftent with the duties of the faild Court, and
fubverfive of the Liberty, and juft and legal rights of His Majefty’s

_ Subjeéts in this Province. L : -

Firroiv.—That the faid Fames Monk, being fuch Chief Juftice'and
Prefident of the Court of "Appeals as aforefaid, and as well by the du.
ties as the caths of his offices bound to maintain, {upport-and adminifter
. thelaws of this Province, and award Juftice to His Majefty’s Subjeéts,

- aecording to the faid laws, hath, neverthelefs, in contempt of the faid
laws, and -in violation -of his faid dutics and oaths, fet afide the

said laws, and fubfituted his will and pleafure inftead thercof, by

divers unconttitutional,-illegal, unjuft and oppreflive Rules, Orders and
. - Judgments, which he hath made and rendered, to the manifeft injury -
. and oppreffion of His Majefty’s Subjects in this Province, and in fub- -
verfion of their moft important political and civil rights. - -

Stxtavy.—That the faid Fames Monk, being fuch Chief Juftice as

aforefaid, in purfuance of his traitorous and wicked purpofes aforefaid,
hath, in the exercife of his Judicial powers, openly and publicly afcri- -

1

BE)
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bed to the faid Court of King’s Bench, the power of altering, chan-
ging and modifying the laws of this Province, and -hath alleged and .
declared, that fuch power had been recognized by “all the Judges of the '
land in the Provincial Court of Appeals, and on fuch his falfe, traitor-
ous and wicked opinions and declarations, hath founded judgments of -
the faid Court. *~ O L ‘

- SeventuLy.—That the f2id Fames:Mork, being fuch Chicf Juftice

‘as aforefaid, and bound by the laws of this Province to, proteét and:
maintain the perfunal liberty of His Majefly’s Subjeéis, and relieve them
from illegal and unjuft, imprifonment, bath, neverthelefs, contrary to’
his duty, and in contempt cf the faid laws, denied” Wtits of Habeass
Corpus to perfons legally enutled to them, and thereby deprived His
Majefty’s Subjeéts of their deareft and moft important rights, and hath-
wilfully oppreficd tht;ml S ‘ ’ :
., EicutnLy —That the faid Fsmes Monk, being fuch Chief Juftice as
aforelaid, hath, in certain cales, promoted, counfelled and advifed
Criminal Profecutions, and hath afterwards exercifed his Judicial pow-
ers, as fuch Chief Juftice, and hath fatr in' Judgment upon fuch Profe- -
cations. . - L ST o

All which crimes and mif{demeanors abovementioned, were done and
committed- by the faid Femes Monk, Chief Juftice of the Court of
King’s Bench: for the Diftrict of Montreal, whereby he the said Fames
Monk hath traitorously, wickedly and nialiciously idboured to ahenate
the hearts of His Majefty’s subjects in this province from His Majefty, .
and to causea division between them, and to subvert the conftitution .
and laws of this province, and to introducean arbitrary and tyrannical |
Government, contrary to his own knowledge, and the knowa laws of
this province :. 'And thereby he the” said FJames Monk hath not only
broken his own oath, butalso, as far as "in him lay, hath broken the
King’s Qath to his people, whereof the said Fames Monk, Esquire, re-
presenting His Majefty in so highan office of Juftice, had in the said
Diftri¢t of Montreal, -the cuftody. ‘ '

For all which the said commons do impeach the said * Fames Monk,
hereby reserving to themselves the liberty of exhibiting at any time
hereafter any other accufation or' impeachment againft the said Fames

0 Ha ' Monk,



¥4

Mank #nd adOptmg such’ conelusxons and*ptayer upon the premdﬁs
aslaw and ]ul’uce may requlre o B

70 HIS ROYAL HHGHNESS |
THE PRINCE REGENT

MAY I'r PLEASE YOUR ROYAL HIGHNESS,

E Hjs Majeﬁy s moft dutiful and Loyal Sub1ec°cs, the

Commons of Lower Canada, in Provincial Parirament i
assembled " do acknowledge with gratitude the many and great advan-
. tages which have been conferred on this Province by His Majeﬂys
mse and juft Governmient,’ Among these, we hiave reason’to assign ‘the
firft place to the Excellent Confitution which -has been imparted to-
His Majefty’s Canadian Subjects, whereby their civil’ and- political
rights have been secured,  and conftitutional means provided for. the
mveﬁ:gauon of abusés and grievances, which might, if ‘permitted to
continue without. remedy, prove not léss injurious to His Majeﬂy’s
Govemment, thanto the interefts of His Subjects.

It would have been gratifying to His Majefty’s’ fa:thful Confmom, rf
they could have aflured. Your.- ‘Royal. Highness, that the beneficent  in-
-tentions of His Majeﬁy s Government towards them had been rcah*z.ed

_-in the 'conduct of its- Officers, but, unfortunately, it has .become our
.painful duty humbly “to reprefent to Your Royal Highness that, in
confequence of abufes ofaurheuty, ‘which have been. committed by the
principal officers in the admmlﬁratncn of Juttice, -the rights of His

. Ma}eﬁysfalthfulsubjccts in this. province . have been vxolated in the .
- moft efiential points, - - ‘ il :

- Daring the prefént Seffion of the P‘rovmmal Parhament, the atten-
txon of His Majefty’s faithiful Commons has been directed to the exer<
c:fc of an authonty aﬁhmed by the ‘Courts of ]uﬂtce, under ‘the deno-
‘mination of “ Rulesof: Practice,” and we Have been’ alarmed--to find,
that under that name the Courts of Juftice have arrogated to thcmfdves ,
powers. ‘which' belong exclufively to the. Leglﬂature, and have made
regulations repugnant and ‘contrary- to law. Thefe powers have.

:becn {o- cxtcnﬁvcly and. m;nrmnsly cxercxfedas to.affect the cwvil. rights -
;. “of
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of His Majefty’s subjects-in the moft . important. points, and in seme
inftances in the moft oppreflive manner ; and would, if' continued, de-
prive His Majefty’s subjeets in this province of their ‘conftirption ‘and
Laws, and subject them to the arbitrary’ will and pleasure of the Judges. .

.'We His Majefty’s Faithful Commons have found that thefe’ abufes
of authority have, fince the appointment of Fonathan Sewell, Elquite, to
" be Chicf Juftice of this Province, originated in the Provincial Courtof
' Appeals, in which (fuch is its vicious and _ defective Conftitution) that

Gentleman and .Fames Monk, Efquire, Chief- Juftice of the - Court - of
.King’s Bench for the Diftrict of Montreal, refpe@ively prefide: on ap-

peals from the judgments  of ‘each other, in the Courtsof- Original- Jut

risdidtion. , In"January 1809, thole Géntlemen' concurred :in - framing
- Rules of Practice for the Court 6f Appeals, in which-the illegal affuimpz
tion of authority complained of ‘was exetcifed, and having thus pledged
the Court of laft refort for the maintenance of that affumption, ‘they-afs -
terwards an the Courts of original Jurifdicion; in which.they refpective-
ly prefide, aflumed like authority, and made unconftiturional, illegal and -
oppreflive regulaticns in thofe Courts; which they: concur 'in maintain-
ing, and to.which their united influence gives.entire- effed, to the fub-
verfios: of the Conftitution and of-the Laws of the Land.

" However anxious.we have been ta-dire& our undivided -arténtion to
meafures, which might ftrengthen His Majéfty”s Government in’ this
Province, and increafe its energies, for the défénce "of the- Province
againft the Enemy, we could not poftpone;the confideration of abufes .af
fuch enormous magnitude, which; ifnet corrected, would ‘dgpjivq the
Inhabitants of this Province of all the advantages for'the prefervation of
which, againft the open attacksof the knemy they have aiready incir
red, and are ftill deterininedto incur the greateft. facrifices. We ‘His
Majefty’s Faithful Commons have therefore been under the neceffity of
reducing into fpecific charges, under the name of ‘Heads of -kmpeach-
aent; thecriminal conduct which we impute to the faid Fonaiban Sewell
and, Fames Mouk,. Esquires, and thiefe embrace” other® crinves: and- mis<

. demeanours of thofe public Officers, for which His--Majefty’s Faithful
Commons hold.them refponfible. \ ; -

Tx
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In what relates to the faid Fonathan Sewell, Efquire, we have felt it
_to be our duty, when arraigning his judicial condu@, to charge him
- alto with various alts of tyranny and oppreffion in the adminiftration of

the Government of this Province, and with meafures injurious to the
" honour and intereft of His Majefty’s Government, of which we believe
and will prave, him, by his perniciois counfels, to have been theaut

Hévihg'.iriée_ﬂiga;‘cd and afcertained the a_hufes,énd:g{f::y(ws which
are the fubjects of ‘complaint,  and founded aeterminace

‘we are competent, for the attainment of juftice: it is only trém the
power of His Majefty’s Government, that we can hope for. relief and
redrefs, and our confidence ‘in. the juftice and wifdom of your Royal
Highnefs, aflures us, that our humble appeal to that power ‘will not be
ineffectual” . : : o T .

. Wherefore, we His Majefty’s Faithful Commons of this_Province, -

- moft refpectfully beg leave to be permitted to lay ar-the feet.of -Your

Royal Highnefs, the grounds of our complaint and accufation againft. ,

the faid Fanathan Sewell and Fames Monk, Efquires, and pray. that in
" - confideration of the-premifes they may be-removed trom their.- respec-
tive Offices, and that the authority of His Majefty’s Government may
be interpofed in fuch way.as, in Your Royal Highnefs’s wildom, may.
appear neceflary for bringing them to juftice. - - -
The above reprefentation referred to in )
the Report of a Special Committee; ~ ° -
. dated the 25th February, 1814.- 17 T I,
- (Signed) . J. STUART, Chairman,
Debates enfued, and it was fimally =~~~ .
o;;DE‘RED, That the queftion. of ch‘ncﬁrrence\' be now put'on the Heads
' of Impeachment againft” Jonatban Sewell, Efquire, feparately.

. Accordingly, the queftion was put feparately ﬁpon the faid Heads of
Impeachment, and o= the conclufion and the title thereof. A divifion
having enfued upon each, they were carried in the affirmative, and it
was = ' , Re-

{OF ) ) 1 cufations on ©
them, We, His Majefty’s Faithful Commons, have done all-to which
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- Résazvm,;Thét,,ghis Houfe doth concur with the Committee, in the
‘ - faid Heads of Impeachment of Fonathan Sewell, Esquire,
Chief Juftice. of the Province of Lower-Canada, and in the -
- conchifion and title thereof. e .- :
It wasthen =~ . o o .
Orperep, That the quéf{ign‘ of concurrence be now put on the Heads
' "~ of Impeachment againft Fames Monk, Efquire, feparatcly.
: ‘Ac‘:'éordihgly, the queftion’ was put fepa‘raiely on thé faid Heads of
Impeachment, and'on the conclufion ang title thereof A divifion having
enfued upon each, they were cafngd in the affirmative, and it was
ResoLvep, That this Houfe doth concur with the Committee, in the
: faid Heads of Impeachment of Fames Monk, Efquire, Chief
Juftice of the Court of King’s Bench for the Diftrit of Mon-
treal, and in the conclufion and title chereof,
‘ ,Aftei:wljichit was - C N ‘ ‘
Ozbsneb; That the queftion of concurrence be now put on the Repre-
fentation to His Royal Highne(s the Prince Regent, para-
graph by paragraph. R L
~The queftion: was accordingly put upon,th"er paragraphs feparately,
the Houfe divided upon each, they were carried in the affirmative, and
itwas . o V '
ResoLvep, .That this Houfe doth concur with the Committee, in the
~ . faid Repréfentation to His Royal Highnefs the Prince Regent.

- Tt was then .- - , .
2 sc "Fhat:a Committee of five Members be appointed, to pre-
Rssox'vs\néafeh an- Addrefs to His Excellency the Governor in Clgief,
to inform His Excellency of the proceedings of this Houfe
acainft the faid Fonatban Sewell and Fames Monk, Efquires,
and to pray that His Excellency will be pleafed to tranfmic
the faid Heads of Impeachment and Reprefentation to ﬁis :
. ’ I.
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“* Majéfly’s “Minifters; fo be laid before His Royal Efighincts
. “the Prince Regent 5 And alfo for the puipofe o{f;‘fé;prefenting

. ro His Exceliétcy the neceflity ‘of fufpending’ the faid Fona-

than Sewell and Fames Mok, fiom, theit Offices, unnil His
- Majefty’s pleafure may be known, and praying His Excel-
-+ -lency will-fufpend them actordingly. LT
Orperen, That Mr. Stuart, Mr. Papinean, Mr. Bourdages, Mr. Lee,
- and Mr. .Dénecheu, do compole the faid Commttee.
The Committee retired, and fonre timéafter, ~ ~ ° " =
. Mr.:Stuars reported the Addrels to His Excellency the Governor in
Chief, puriuant to the foregoing Refolution, and the Addrefs was read;

_ and is as followeth ;.

- PO HIS EXCELLENCY -~ - -

SIR GEORGE PREVOST, Baroner,

Captain;General and Governor in Chief in and over the. Provinces of

Lower.Canada, Upper-Canada, Nova-Scotia, New-Brunswick, ‘and

. their several dependencies, Vice-Admiral .of the_same, Lieutenant
Geneial and Commander of all. His' Majefty’s Forces "in the said
Provinces “of Lower-Canada and Upper-Canada. Nova-Scotia and

- New.Brunswick, and their feveral dependencies, and in the Islands of .

. Newfoundiand, Prince-Edward, Cape Breton and Bermuda, &c. -&c.

N7 E. His-Majesty’s most dutiful and. Loyal Subjects; the Come
W mons-of Lower-Canada, ;in ;Proyi.ncial»ARarliamcnfassembléd, -
beg icave to inform Your Excellency, that we have found ourselves
constrained by a sense of duty to direct our attention to ceridin.- abuses
of a dargerous. naturé in the Courts of Justice, in which Fonalban
Sewell, Lsquire; Chicf -Justice of ‘the Provisice,. and- Cfames - Mionk,
Esquire, Chief- Justiceof the €ourt -of -King’s Benchfor the District
of Montreal respectively preside, and to high offences ‘committed by
thicm, upon all which we have framed Heads of Impeachment against the

- smd  Jorarhan Sewett- and Fames Monk, Esquires, and an Humble
. Representarion to +is’ Royal -Highnéss.the Priice:Regent; which we
. NE

~ have
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—

have now the honour of presénting to Your Ezcellency, and pray that -
Your Kxcellency will be graciously pleased to-trazsmit them 1o His
Majesiy’s Munisters, to.be laid before His' Royai Highaess-the Prince
Regent. S = N

~ Considering the nature of the Charges which it has been our duty to

exhinit against the said Fomathan Sewell and Fames Monk, Esquires,
we deem it incumbent upon us most respectfully to represent to Your -
Excellency that it is'not consistent with the honour of His Majesty’s
Government or the interests of his Subjects, that the said Fonathan
Sewelland Fames Monk, Esquires, do continue in the execution of
their respectuive Offices, while the said charges are depending against
them, and we humbly pray that Your Excellency will be graciously
pleased to suspend them from their said Offices until His Majesty’s
Ppleasure may be known. =

" It was then 'mo;'ed that thex Houfe do concur in the faia A ,dd‘refs. ’

- The Houfe divided upon the queftion, and it being carried in the
“affirmative, it was - _

Resorvzp, That this Houfe doth concur in the faid Addrefs.

Ororezp, That the faid Addrefs be engrofied. R
. Rssc;x.vr.n, That the faid Addrefs be Vpr'efentcd to His_Excellc;xcy the
Governor in Chief by the whole Houfe. : '

Orpsrep, That Mr Stuart, Mr. Bourdages, Mr. Larue, Mr. Huot, Mr.
Bianchet, Mr. Lee, Mr (Gauvreau,and Mr, Papineau, do wait
upon His Excellency the Governor in Chief, to know at what

“time His kxcellency will be-pleafed to receive this Houfe
with the faid Addrefs. ~ : ~

' \ Mouday,. 28th February, 1814. __
K R. Stuart, accompaniedu by the other Meflengers, reported, that

- they had waited upon His Excellency the Governor in Chief,
I puriuant
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purfﬁant to the foregoing Order, and that His Excelléncy had been
pleafed to fay that he will receive this Houfe with its Addrefs on
Thurfday next, at one o’clock in the afternoon, . )

- L Beg

b ]
| HOUSE OF ASSEMBLY, ,
R ‘I'ﬁuﬂdéy, 3d March, 1814,

AT the hour appﬁinted,' "Mr. Speéker and the Houfe }Wént up te
4 the Cattle of St. Lewis with the Addre§ ot this Houfe, i

And being returned, -

: Mr Speaker reported, that the Houfe had attended vpon His Exe
- cellency the Governor in Chief with their Addrefs, to which His Ex-
cellency was pleafed to make the following anfwer :

# 1 fhall take an early opportunity of tranfmitting to His, Majefty’s

Minifters your Addrefs to His Royal Highnefs the Prince Regent, toe -

gether with the Articles of Accufation which bave been preferred by.
you againft the Chief Juftice of the Province, and the Chief Juftice -
of the Diftri¢t of Montreal But I do not think it expedient  to fufe -
pend the Chief Juftice of the Province and the Chief “Juflice of the
Diftri& of Montreal, from their Offices, upon an Addrefs to that ef-
fe& trom one Branch of the Legiflature alone, founded on Articles of
. Accufation on which the Legiflative Council have not been contulted,

and in which they have not concurred,” - = - :

‘ It was tixen

ResoLvep, That the qhargés‘exhibited by this House against Jonathen
- Sewell and James Monk, Esquires, were rightly denominated
¢ Heads of Impeachment.” ,

RzsoLvep, That it is the unquestionable constitutional right of this
House to offer its humble advice to His Excellency the Gover.

- mnor in Chief, upon matters affecting the welfare of His Majes-

- ly’s



B oty s subjects in thls Provmce, mthout the concurrenee of the
- Legislative Council. s : ,

RESOLVED, That it is peculiarly. lncumbent on this House to mvestxgate_ o

abuses calculated to depnve His Majesty’s subjects of the bene-
fit of their Constitution and Laws, and of the pure administra-
tion of justice, and that in bringing under the view of His kx.

- cellency the Governor in Chief the gross abuses and high offen.- -

ces referred to in the Address to His Excellency, this House -
hath' performed the first and most essential of its dutxes to the.
people of this Provmce, : ‘

RESOLVED, That it is the 1ndub1table nght of this House to. exhlbxt accu-
.. sations to which it is constitutionally competent, without ‘con=
sulting, or asking the concurrence of the Legislative Council, -
and that in framing and exhibiting the Heads of- Impeachment ~
- yeferred to in the Address to His Excellency the Governor, in.

Chief, this House hath exercised a necessary and salutary power ‘“ o |

vested in them by the Constltunon.

'stownn, That His Excellency the Govemor in Chief, by hxs said An,.
: swer to the Address of this House;. hath vxolated the consntu- _
tional rights and’ pnvxleges of- thls House.



