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UNDUE INFLUENCE.

The case of Finn v. §t. Vincent de Paul Hospital, 22 O.L.R.

381, recently before the High Court on appeal from a judg-
ment of the County Court of the United Counties of Leeds and
Grenville, presents some peculiar features.

The facts of the case were as follows. Paschal Finn, the
husband of the plaintiff, had been for & number of years prior
to his death & pauper inmate of the St. Vincent de Paul Hos-
pital, 8 Roman Catholic institution at Brockville. the only
property Finn possessed was a beneficiary certificate issued by
the Catholie Order of Foresters. According to the rules of
the Society, it would sppear that Finn was precluded from
bequeathing or transferring the certificate to the hospital,
which he was desirous of doing. In order to get over this
difficulty, according to the evidence, Finn conceived the ecuri-
ous idea that what he could not do direetly, he could do indi-
rectly, by getting married and leaving a widow on whom the
sertificate would devolve, and who should undertake to give
half the money to the hospital. Before communicating this
idea to the priest in attendance at the hospital, he is said to
have proposed to the plaintiff, and secured the aceeptance of her
hand on these conditions; and having thus completed the bar-
gein he desired his spiritual adviser to tie the matrimonial
’ knot, Naturally ths proposal struck the reverend gemtleman
’ with astonishmert, as poor Finn was near his end, and, in faet,
as the event proved, on his death-bed. It had, as ho said, a
commercial look and he did not care to perform the ceremony,
but after due consideration, he came to the conclusion that as

Finn had a right to marry, it was his duty to marry kim if
he so desired, which duty he accordingly performed. Aafter
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the ceremony, he said to the bridegroom, “‘I understand that
it is your wish and intention that $500 of your insurance
money. goes to your wife and $500 to the hospital,”’ to which
he answered, ‘‘Yes,’’. and then turning to the bride, he said,
‘You understand what is to be done,’’ to which she replied,
““Yes.’’ Nothing therefore could be clearer than the terms on
which the plaintiff had secured a husband and the prospective
right to his money. The marriage took place on the 25th
January, and three days afterwards the bridegroom died, and
the bride of barely three days became & widow. The object of
the marriage having been so speedily attained, in order to carry
out the bargain: between the widow and her deceased husband, |
she was induced+to give a power of attorney to a solicitor, who '
was summoned by the Mother Superior of the hospital, em.
powering him to collect the money and pay one half to the
plaintiff, and the other half tv the hospital. After she had
done this the widow seems to have repented of her generosity,

and brought the action to recover the $500 which she had
directed to be paid to the hospital,

The County Court judge dismissed her action, but the
Divisional Court decided, on the authority of a great many
cases, that the power of attorney had been obtained in cireum.
stances which amounted to undue influence, the solicitor in
fact being the solicitor of the hospital authorities, and paid
by them, and the plaintiff having no independent advice, and
havii g been moreover exhorted by the priest ‘*to do her duty and 4
not damn her soul for money,’’ which the plaintiff declared had
the effect of scaring her into executing the power of attorney.

The power was therefore declared void so far as it author- §&
ized the payment to the hospital. The ante-nuptial contract
was also declared to be void under the Statute of Frauds for
want of writing. Mr. Finn’s ingenious efforts to benefit his
benefactors therefore failed.
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MUNICIPAL GOVERNMENT BY COMMISSION.

It seems to be very generally admitted in these latter days
that the advantages of municipal government so far as cities

%" are comoerned are more than counterbalanced by various dis-

advantages and the impossibility of securing the services of men
- of the high standing ir the business world necessary for the

" jmportant duties devolving upon them in the solution of the

many diffieult questions constantly coming before them. As a
result the suggestion for government by commission is rapidly
gaining favour.

Legislation to this end may appear very shortly in the statute
books of some of the Provinces of the Dominion. We are told
by Case and Comment that thiz idea is likely to receive wider
hogpitality in the Western States of the Union to the south of
us than at any previous time. .t is said that the Illinois legis-
lature passed an enabling Act last spring, and as a result twenty-
five cities in that State are preparing to vote on the g :stion,
At lesst a half-dogen cities in Michigan are on the same road,
and about all the cities in Kansas not now under the commission
plan are making ready to adopt it. Nor is the movement con-
fined to the Mississippi valley. Practically every city in west-
ern New York, it is said, will be asking next winter for new rule
charters, with the commission as the underlying idea.

This subjeet is referred to incidentally in a'review in the
Nation of Mr. Br'yee 's book, ‘‘The American Commonwealth.”’
And the extract we quote reflects the thought of that great
authority on this important question. The writer says:—
'‘States like Oklahoma and Oregon, to name the two most ad-
vanced, have met the malady of machine-polities by a virtual
deposition of representative government, securing to ‘the people’
by means of the Referendum, Initiative, and Reeall, full powers
of legislation and a veto on all important acts of the executive.
While many States are moving along this road towards ‘primi-
tive democracy,’ as it has continuslly survived in the New
England ‘town meeting,’ ocity government is moving in a
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different direction by a swift series of equally bold changes,
Hore the central purpose is to place supreme control in a small
Connnission of able, honest, non-party men, for a considerable
period of years, relying upon the concentrated responsibilty -
thus attained to secure efficient government and put down
graft.” ¢ ,

The condition of things in this country is as unsatisfactory
as it appears to be in the United States. The scandalous and"
alarming state of things in the city of Toronto as regards its
water supply is an illustration. Incompetence in the past and
helplessness in the present has brought about a condition of things
bordering on chaos, not only in reference to the: water supply,
but as to other public utility matters, And there is at present
no remedy in sight for the inconvenience, injustice and injury
resulting from the mismanagement so common in cities, arising
partly from incompetence and partly from.a susceptibility to im.
proper and socialistic influences; all of which is evidence that this
system of government is inappropriate to urban municipalities
though in rural distrints it seems to work fairly well.

OCULAR DEMONSTRATION.

It is an old saying that ‘‘seeing is believing,”’ and of all
methods of proof ocular demonstration has always heen re-
garded as one of the most conclusive. But' in applying this
method of proof in ordinary litigation, difficulties arise, and
particularly where the decision of one tribupal is liable to be
reviewed by avother, as it is obvious that unless the like dem-
onstration is furnished to the appellate tribunal it is incapable
of judging fairly of the weight proper to be attributed to all
the evidenee upon which the court below has proeceeded.

In the proceedings for a view by a jury or a judge, provi-
sion has been made for the admission of this kind of evidence,
and where that method of procedure has been resorted to an
appellate court would be slow to review the finding of either &
judge or a jury, based on an actual view, unless it also were en.
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““atled to have a view, which might in many cases be inconvenient

... or i apossible. Rule 570 (Ontario) provides that & judge may
-+ - {nspeet any property or thing, concerning -hich any question
. . may srise in a case tried before him, or which comes Lefore
" "him on appeal. Rule 571 also provides for inspection by juries.
" In England it has been considered improper and unauthorized
" for & judge on the trial of an action of deceit to take a view of
- the property, on a question of colourable imitation—in that case
the similari.y of rival omnibuses was the point in question, and,
of course, & couple of omnibuses would be hard to bring into
court as exhibits; and it was held that the proper procedure was
to take the evidence of witnesses: see London General Omnibus
Co. v. Lovell (1907), 1 Ch. 135, and in an appeal from the
High Court .of Bombay, where an appellate court had at
its own suggestion visited the locus in quo of an aceident,
which was the subject of the action, with the consent of the
parties, and allowed an appeal, not on the evidence given at
the trial, but on their own view of the facts derived from an
inspection of the locality, it was held by the Judicial Commit-
tee of the Privy Council that the proceeding was irregular and
the judgment based on it was reversed: Kessowji Issur v. Great
Indian Peninsular Ry., 96 L.T. 859. But the course which these
cases condemn appears in Ontarioc to be expressly author-
ized by Rule 570 above referred to.

The practice of producing the offspring of an illieit inter-
course in order to establish paternity was recently referred
to by Mr. Justice Meredith: see Rex v. Hughss, 22 O.LR., at
p. 349, as being a practice unobjectionable in principle, not-
withstanding the cold water thrown oa it by Cameron, C.J., in
delivering the judgment of the court in Udy v. Stewart, 10
Ont. 591: but it is quite apparent that unless the same evi-
‘dence is adduced before an appellate court it has not before it
all the evidence on whieh the court or jury have founded its
verdiet or judgment and are ocounsequently to that extent not
in the same position as the tribunal whose decision it is asked
lo review.

4
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ADMINISTRATION OF JUSTiICE IN ENGLAND AND
UNITED STATES.

A writer in Case and Covument takes up the cudgels for the
United States, in connection with a sub;ect about whieh much _
has been said in that country, to the effect that the administra-
tion of justice is much more satlsfactory in England than it
is in the United States. This discussion is, of course, a little
domestic matter of their own, but it is rather interesting read. = |
ing to outside observers like ourselves. We confess that the :
article in our contemporary would rather lead an _impartial
observer to the conclusion that those in the United States who
speak about ‘‘the superiority of English criminal procedurc’
and who have ‘‘written articles lauding the celerity of pro.
ceedings in English courts’” are probably cotreet in their
agsertions to that effect. We note that this champion for his
country makes no reference to the number of days that are
often wasted in empanelling a jury, a procedure which often
takes more time than the trial of the case; nor does he refer to
what would be the strongest point for his contention as to the
celerity of an administration in his country, viz., that the well-
known jurist, Mr. Justice Lynch, is admittedly most prompt,
both in trying a case and in executing sentence on the offender,
in fact to ensure speed he generally omits the trial of the case,
This certainly would be' more to the point than the question
which he asks of his fellow.countrymen who take the other
side of the question—*‘Do the advosates of English methods
think that there are no cases of Jarndyce v. Jarndyce still
slumbering in Chancery?’’ Our readers need not be reminded
that this dream of a novelist did not touch criminal pro.
cedure. Such an observation is about as much in point as his
concluding argument that the ‘‘ American’’ procedure must be
the best, beecause the court rooms of that country are *‘better ;
appointed and furnished in good taste,”’ and are not ‘‘ags |
eramped and stuffy as most of those in London. Many of them |
do not seem to be much larger than 20 x 20 feet and are poorly |
ventilated, dark and grimy.”’ However, our friends can settle
this little question among themselves without any assistance

from outsiders.
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LAW IN LABRADOR.

. Among those who in all parts of the Empire are quietly and
 courageously, in the face of dangers and difficulties sufficient to
" daunt the stoutest heart, striving to do their duty to God and
their country, asking no favours, and looking for no rewards, .
- there is no man better entitled to the love and csteem of his
sountrymen than Wilfrid Grenfell, C.M.Q,, of the ILabrador
Deep Sea Mission. Faintly even to understand what manner of
man he is, and how great are his services, we must try tc realize
the importance of his work, the extent of his labours, the dangers
ke continually encounters, and the lofty spirit by which he is
animated, Missionary, physician, magistrate, providing for the
meicrial wanis of his people while ministering to their spiritual
needs, he may well be given a place among such men of renown
as Cromer, Milner and Curzon. It is not, however, with the
missionary or the physician or the man of business, who by his
wise administration has secured for the poor flsherman some fair
return for his risk  his labour, nor even with the hardy sea-
man who sails his tiny ship in the teeth of Arctic gales for
hundreds of miles along the icy rock-bound coasts of Labra. or
and Newfoundland, guiding it on its way to succour the sick and
feed the hungry, that we of this journal have to do—it is with
the magistrate who over nearly a thousand miles of coast is
almost the sole representative of law, and dispenser of justice,
that we are concerned. In his capacity of justice of the peace,
Dr. Grenfell has been as useful and as successful us he has been
as preacher, doctor, man of business or sailor. He has settled
disputes among neighbours, composed feuds of long standing,
protected property when in danger, put an end to the illieit
traffic in spirits, the greatest bane of the fishing community, and
in all ways made the laws of the land not only respected, but
obeyed,
' With none of the ususl machinery for enforcing his judg-
ments, or even for the proper trying of a case, this magistrate
was often driven to the use of very odd expedients. Oue of these
we will let Dr. Grenfell describe in his own words:—
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‘‘As I was about to leave harbour in the night an appeal came
for protection from assault from a quiet family man, I had
perforce to try the case in the night. The cottage of the assail-
ant was away by itself, and to go and get the prisomer and
hear the case on beard was out of the questior.. So collecting a
special constable, the plaintiffy and some witnesses from their
beds as we went along, we roused the prisoner and the court sat
on & bench in his house and heard the case by the light of-a ten
cent tin lamp. The absolute nakedness of the house, not to say
the ditto of the defendant, made one feel lonient. We had to
dispense with one of the chief witnesses because half-dressed and
half asleep he howled so unceasingly he prevented any progress.
No jail to send any one to, no money to fine any one, no one
after we sailed to see to the keeping of the peace, no one willing
to go surety for good conduet. All these we found hindrances to
the dignified administration of the law; as we did also a week
later when a man whom we sought to iry for breach of contract
and refusing to work, simply took to the hills when he saw our
heavyweight fisherman special toiling up the cliff after him. The
filestneas of my Marconi operdtor saved the situation. He was
able to outrace the fugitive, and by reasonuble argument to
persuade him to give himself up, Persuasivn is better than
force.”’

Many talss might be told of events connected with the ad-
ministration of justice in remote places, and in early days,
throughout what is now called Esstern Canada, in which the
descent from the sublime to the ridiculous was by a very easy
step. Some day a chronicler may be found who will relate these
tales in a form which will be an interesting chapter in our
history, but in that related above there is a pathos which gives
it a character and distinotion peculiar to itself.
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APPEALS TO THE PRIVY COUNCIL AND SUPREME
' COURT.

By the rules and orders passed by the Judicial Commitice,

- dated 21st December, 1908, it is provided by Rule 2, that ‘‘all

appeals shall be brought either in pursuance of leave obtained
from the court appealed from or, in the absence of such leave,
in pursuance of special leave to appeal granted by. His Majesty
in Couneil upon a petition in that behalf presented by the in-
tending appellant.”’

The Registrar of the Privy Council has, we are informed,
advised the Reg. irar of the Court of Appeal for Ontario that the
rule quoted is not intended to, in any way, interfere with what
has been the practice heretofore on appeals from the Court of
Appeal to the Privy Couneil,

As to appeals to the Supreme Court the Registrar of that
court has also advised tte same official that on appeals from the
Court of Appeal to the Supreme Court of Canada appeal books
printed as required by Rule 1305 of the Suprems Coust of Judi-
cature for Ontario will be accepted.

DEALING WITH CLIENT’S MONEY.

Qur excellent contemporary Case aend Commeni has some
good observations on the subject of dealing with client’s money.
We make some extracts which are as follows:—

The importance to a lawyer of the adoption of correct
methods, and the formation and striet following of correct
and safe habits of dealing with money coming into his hands,
belonging to his clients, cannot be overestimated. Failure ur
laxity in this regard is liable to result in financial loss, in the
loss of the eonfidence of his clients, or other members of his
community who might otherwise become his clients, in possible
prosecution and conviction for embezzlement or larceny, or,
what is most serious of all, in his professional execution through
proceedings for disbarment,
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The retention by an attorney of money belonging to his
client after demand therefor, or the fraudulent appropriation
thereof -to his own use, is universally regarded by the courts
as sufficient ground for hiz disbarment. Nor is payment by the
attorney after commencement of disbarment proceedings, of
itself sufficient defence to the ‘action, though it may in some
cases be considered in mitigation of punishment. What is
still more ‘important, ue may be disbarred though he used the
money without actual intent to defraud his client, but in the
hope of being able to pay it when demand should be made. And
the fact that he has become unable to pay over the amoint which
he appropriated, because of the unexpected depreciation of
gecurities deposited in.a bank as collateral, is immaterial in an
action for disbarment for the failure to promptly pay over the
money belonging to a client.

"In addition to disbarment, an attorney may be convieted
of embezzlement or larceny, if he appropriates to his own use
money belonging to his client, with intent to deprive the owner
thereof, or without informing his client of his collection, or if
he puts his client off with unfounded excuses. And he may
be so convicted though the money remains in the bank in which
he originally deposited it, though he acknowledges receipt of the
money, or though he intended to replace it. And the demand
by the client for payment is not a prerequisite to a convietion
for larceny.

However, if an attorney withholds or uses his client’s money
without a wrongful intent--as, where he holds the money as &
fund upon which he claims to have a lien for services, or believes,
though mistakenly, that his client consented to his use of the
money as a loan upon interest—he should be acquitted. This,
it will be observed, is vastly different from the case of an attor-
ney who misappropriates his client’s money wrongfully, without
any claim of right except the hope that he will be able to replace
it before dstection, which is the stock excuse, and probably, in
the beginning, the actual belief of most embeazlers,

From the standpoint of ecivil liability, the failure of an
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_attorney to promptly pay over money due his client is a breach
of implied contract, making him liable to an action in assumpsit,
or, if he converts the money to his own use, to an action in trover

.. or cuse. - Or he may be compelled by a bill in equity to account

for money colleated.

While an attorney may be charged with interest on money
he fails to pay over to the client, the cases fix different periods
for which it is to be computed, such as from the time of demand
or wrongful conversion, from the time it was .ctually collected,
or for the time he used it. And though the Statute of Limitations
will operate for the benefit of an attorney, ths authorities are
not agreed as to when it will begin to run, some holding that
it runs from the time of demand, others from the time of col-
lection, while still others hold that it runs from the time the
¢*:ent has notice of collection from the attorney, or other means
of knowledge on his part that the money has been collected.

In the Code of Ethics adopted by the American Bar Associa-
tion in 1909, this phase of a lawyer’s duty to his client is stated
in artiele 11, as follows: ‘‘Money of the client, or other trust
property coming into the possession of the lawyer, should be re-
ported promptly, and, except with the elient’s knowledge and
consent, should not be commingled with his private property
or be used by him.”’ This brief but admirable statement, which
is now in foree in over one third of the States, would seem io
afford a safe guide for the attorney in dealing with money be-
longing to his client, and strict adherence thereto will keep him
free from the imputation of moral or professional dishonesty in
this regard, though it will not necessarily insure him against
financial loss in being obliged to replace money lost through
the fault of others. To insure himaself against the latter he
should take the precautions required of any trustee.

A reference to the articls of the Code of Ethies quoted above
will shew that two distinet rules are there set forth to guide the
conduct of the attorney. The first is to report promptly to the
elient the receipt of money. In addition to the ethical and
professional duty involved, it is also the legal duty of an attor-
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ney to give notice of collection to his client immediately, or at
least within a reasonable time. '

In addition to the moral and legal duty of the attorney to
‘promptly report the colleetion of money, a little reflection will

- ghew that the constant foliowing of the pract e will operate
a8 a puwerful restraint to the témptation so often felt by young
lawyers who are necessarily living on the ragged cdge of their
resources most of the time, or of others who are living unneces.
sarily to the limit of their incomes, to use money coming into
their hands to tide them over some temporary financial strin.
geney which is no doubt frequently the beginning of a course
of conduct which leads o serious results for the attorney.

It seems to be'quite a general practice for attorneys to open
general accounts as attorneys, or in trust, entirely separate from
their private funds, in which ‘s placed all money belonging to
the clients. While it is likely that the placing of the client’s
money in a general fund of this kind, without designation of the
particular beneficiaries, would not relieve the attorney from
personal liability as debtor in case the fund was lost through
failure of the depositary, yet such a course has the advantage
of keéping the fund entirely separate, prevents it being used
for personal purposes through accident or oversight, lessens
the liability of the attorney to so usc it intentiomally, and in.
sures him from the imputation of bad faith to which he is
always liable if the funds of the client are commingled with
his own.

i it
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REVIEW OF CURRENT ENGLISH CABES.
(Registered in accordance with the Copyright Act,).

ApMIRALTY—TOWAGE CONTRACT-—CLAIM OF TUG FOR SALVAGE OF
TOW—BURDEN OF PROOF—COUNTERCLAIM FOR BREACH OF
TOWAGE CONTRACT-—CLAIM FOR SALVAGE BY OTHER TUGS OF
SAME OWNER—CLAIMS OF MASTERS AND CREWS OF TUG EN-
GAGED AND OF OTHER TUGS OF SAME OWNERS.

The Maréchal Suchet (1911) P. 1. This was a claim for sal- '
vage, and a counterclaim fo- iamages for breach of a towage
contract. The. circumstance. being that the owners of a tug
cailed the ‘‘Guiana’” were employed to tow a sailing vessel.
The tow ran aground. The owners failed to shew that this was
due to any vis major or inevitable accident, or that there was
no inefficiency in the tug, or want of skill on the part of che
master and crew thereof. The vessel remained aground for four
days during which the tug engaged to tow, and three other tugs .
of the same owners, and others came to her assistance. On the
fourth day the ve-sel came off. Evans, P.P.D., held that the
towing tug was not entitled in the circumstances to salvage and
that it was not necessary to plead negligence in order to defeat
this salvage claim. He alsv held that the owners of the towing
tug were not entitled to salvage for the services rendered hv
their other tugs, as they had failed in their towage contract; as
it was an implied term of the contract that the tug to be fur-
nished should be reasonably sufdcient for the work; and that
the master and crew of the ‘‘Guiana’’ were not entitled to
salvage because they performed no more than their ‘ duties’’ in
the towage service; but that the masters and erews of the other
three tugs perform ‘‘engaged’’ services for which they were
entitled to compensation. As regards the counterclaim, he held
that there was no evidence of the inefficiency of the tug, and the
point was left in doubt, and though it was necessary for the
purpose of converting a towage claim into one for salvage that
the owners of the tug employed, to tow should shew that their tug
was efficient, it was, for the purpose of a counterclaim for breach
of the towage contract, eqnally necessary for the plaintiffs by
counterclaim to shew that the tug was ineffiaient, and that &
special condition of the towage contraect which provided that
the owners of the tug were not o be responsible for damages
resulting to the vessel while in tow, though not a ground for
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converting the towage contract into a claim for salvage was,
nevertheless, a good defence to a eluim for damages for breach
of the towing contraet.

ADMIRALTY-—TOWAGE CONTRACT—DEFECT IN TOWING GEAR—
; WARRANTY OF NMITNESS OF 'lz_um—-l«}xmumoxs FROM LIABILITY
: — CONSTRUCTION.

The West Cock (1911) P. 23, 'vas a claim for damages for
breach of a towage contract.. The coutraet pre ided that the
' defendants were pot to be liabl. ‘‘for any damage to the ship
they have contracted 4o tow from any perils cr aceidents of
the seas, rivers. or navigatien, co!'” ' 'w, straining, or arising
from towing gear (including consequence of defect thersin or
damage thereto) .and whether the perils or things above men-
tioned or the loss or injury therefrom be occasioned by the
negligence, defaul* or error in judgment of the pilot, master,
officers, engineers, crew, or other servants of the tug owners.”
The damage in question arose from the carrying away of the
towing gear of the tug, due to the defective condition of the
rivets attaching the towing gear of the tug to her bunker easing,
Coe : This defect, Evans, P.P.D. held was not covered by the above
s conditions, which he held only applied to circumstances occur.
' ring after the commencement of, and during the towage, and not
to a defect existing before the towage began, there being in
his opinion an implied eontrsct that at the commencement of the
contract the tug and its equipment was reasonably sufficient for
the work reauired to be done. In arviving at this econclusion the
b : learned President relied on, and adopted. the reasoning of that
LT ‘‘eminent tribunul’’ the Supreme Court of the United States in
' ’ The Cnledonia (1895) 157 1.8, 124, at p. 138,

SETTLEMENT-—CONSTRUCTION—ANNUITY EXPRESSED TO BE PAY-
ABLE OUT OF INCOME~—(IFT OVER SUBJECT TO ANNUITY=-IM-
PLIED CHARGE OF ANNUITY ON CORPUS,

" In re Watking, Wills v. Spence (1911) 1 Ch. 1. The puoint
' decided hy the Crurt of Appeal (Cozens-Hardy. M.R., and

- Meoulton and Farwell, L.JJ.) overruling Eady, J., in this ecase
was siinply this, that where by will an annnity is given to a per-
son for life which is expressly directed to be paid out of income,
and this is followed by a gift over of the corpus ‘‘subject there-
to,”' the words ‘‘subject thereto’’ mean ‘‘subject to the annuity”
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* which constitutes the annuity an implied oharge on ihe corpus.

In arriving at this conelusion the Court of Appeal overruled the

decision of Neville, J., In B¢ Bigge (1807) 1 Ch. 714 (aece ante,

vol. 43, p. bud).

PassiNg OFF—~"‘GET UP’’ OF @0ODE—USEFUL COMBINATION—ART-
ICLE [N COMMON UGE—INJUNOTION.

In Edge v. Niccolis (1911) 1 Ch. 5, the plaintiffs weve manu-
facturers of blue and other dyes which they made up in porous
bags with a little wooden stick inserted for the more convenient
use of the dye without the necessivy of staining the fingers of
the user. For this device the plaintiffs had formerly obtained
s patent, which had, however, been subsequently revoked—they
had, however, continued to put up their goods in this way
sinve 1891, In November, 1909, the defendants had registered
as their own design a copy of the plaintiffs method of putting
up their goods including the stick and were using it in the sale
of their own goods and issuing notices ealling attention thereco
a8 heing of their own registered design but their own names
were on their goods, E.dy. J., granted an interim injunction
to rostrain the defendants from imitating the ‘‘get up’’ of the
plaintiffs, and from selling blue or dye *‘with the stick in it”
a8, or for the goods of the plaintiff. This order was reversed
by the Court of Appeal (Cozens-Hardy, M.R., and Farwell, and
Kennedy, L.Jd.), the Master of the Rolls remarking on the
impropriety of going into such a mass of evidence on an inter-
locutory motion, 183 affidavits being filed in chief and 100
in reply. His Lordship also held that a mere useful part of an
article as distinguished fro 2 mere ornaw.ntal addition can-
not be regarded as part o. ..e get up of the article, that no
length of exclusive use can entitle a man to a monoply in
the mannfacture and sale of a useful combination not protected
by patent.

POWER OF APPOINTMENT—FRAUD ON POWER-—-BONA FIDE PUR-
CHASBER FROM APPOINTEE WITHOUT NOTICE -LEGAI TiTLE—
EQUITABLE TITLE.

Cloutte v. Storey (1911) 1 Ch. 18. This was an aetion
by persons entitled to a fund in default of appointment to ob-
tain a declaration, that an appointment which had been made
was void as being » fraud on the power, in the following eir-
camstances. By & marriage settlement a wife’s reversivnary
interest in a fund of £25,000 was assigned to trustes: for the
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CoMPANY—WINDING-UP — CONTRIBUTORY — CERTIFICATE  THAT
SHARES WERE FULLY PAID—ALLOTMENT TO PARTNERSHIP—
PARTNER SIGNING CERTIFICATE AS DIRECTOR-—ESTOPPEL—
NoTicE.

In re Coasters (1911) 1 Ch. 86. In this case a firm of
Clements, Knowling & Co. agreed to sell a ship to a company
for £1,500, part of the consideration to be £1,000 of fully paid
shares of the company. The transaction was varied and at the
instance of Ellis, a promotor of the company, was carried
out in the following way. Clements, Knowling & Co. mortgaged
the vessel to one Constant for £1,000 which sum was paid to
the company for £1,000 fully paid shares; no formal applica-
tion for shares appears to have been made by Clements, Know-
ling & Co. The ship was transferred to the company subject
to the mortgage. Without the knowledge or consent of Cle-
ments, Knowling & Co. or any of its members Ellis caused the
£1,000 cash to be credited as a payment of 5s. per share on
4,000 shares for which he had applied. At a meeting of the
directors the 4,000 shares, Nos. 791 to 4,790, were allotted to Ellis
and he was entered on the register as owner thereof, and the
purchase of the ship from Clements, Knowling & Co. for £500
subject to the mortgage was approved. Knowling, a member
of the firm of Clements, Knowling & Co. was subsequently
elected a director and a certificate was issued signed by him as
a director certifying that his firm was the registered proprietor
of £1,000 fully paid shares, Nos. 891 to 1,890. A similar certi-
ficate was on the same day issued to Ellis certifying him to be the
owner of 4,000 fully paid shares numbered 791 to 4,790, and
in the same month a transfer was executed by Ellis to Clements,
Knowling & Co. for a nominal consideration of 1,000 fully paid
shares numbered 891 to 1,890. This transfer was not dated but
both certificates issued on 12th June. The company having been
ordered.to be wound up, Clements, Knowling & Co. were placed
on the list of contributors for 15s. per share on the 1,000 shares
beld by them, and the question was, whether, in the circum-
stances, the company was estopped from disputing the certifi-
cate that the shares in question were fully paid, and it was
contended on behalf of the liquidator that Knowling being one
of the partners and also a director must be taken to have known
that the shares were not in fact paid up, and that this con-
stituted notice to his firm. Neville, J., who heard the applica-
tion found that the firm had in perfect good faith paid over
the £1,000 in respect of the 1,000 shares for which they had
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_ his share under his father’s will to his wife and children, in
presumed exercise of the power appointed an annuity of £1,200
to his wife, and in case his residuary sstate should prove in-
“sufficient for the payment of his debts, he directed that the
trustees of his father’s wil. should pay to his wife an additional
gnnuity of £500 so long as any of hi debts should remain un-
id or for a period of ten years from his death whichever
should be the shorter period, and so long as she expended £400
every year in payment of his debts, and after the debts should
pe fully vaid by her, or after the expiration of ten years which-
ever should be the shorter period, to pay her if she should have
fulfilled ‘he condition instead of the said additional £500 an
additional annuity of £100 for her life and subjeet thereto he
appointed the trust funds to his children. Joyce, J., who tried
the action, came to the coneclusion that though the conditjon
imposed was not a condition precedent, and though the con-
dition in favour of the payment of the appointor’s debts ap-
plied to only part of the annuity appointed, yet that the ap-
pointment made for a purpose foreign to the power, and though
there was no evidence of aay bargain or prior agreement with
the appointee, yet the condition could not be separated from the
appeintment, and he agreed with the statement in Farwell on
Powers, p. 421: ‘*The execution is fraudulent and void if made
for purposes foreign to the power although sueh purposes are
not communicated to the appointee previously to the appoint-
ment, and though the appointor received no personal benefit,”’
snd he held the appointment of the whole £500 was void.

PATENT—APPLICATION TO REVOKE PATENT FOR NON-MANUFAC-
TUkZ IN UNITED KINGDOM-—MANUPACTURE OF . PATENTED
ARTICLE BY INFRINGERS—PATENT Acy, 1907 (7 Epw. VIIL
¢ 29) ue. 25, 27—(R.8.C. c. 69, 8. 38),

In re Fiat Motors (1811) 1 Ch. 66. This was an appeal
from the controller of patents. An application had been made
to him under the Patent Act, 1907, 8. 27 (see R.8.C. o. 69, s. 38),
to revoke s patent for non-manufacture in England; and the
single question on the appeal was whether or not the controller
ahould take into consideration manufactures of the patented
article in England by infringers of the patent, and Parker, J.,
decided that he should.
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COMPANY-—WINDING-UP ~— CONTRIBUTORY ~ OERTIFICATE  THAT
SHARES WEBE FULLY PAID—-ALLOTMENT TO PARTNERSHIP-—
PARTNER SIGNING CERTIFICATE AS DIREOTOR— ESTOPPEL~
Norios.

In re Coasters (1911) 1 Ch, 86. In this case a firm of
Clements, Knowling & Co. agreed to sell a ship to a ecompany
for £1,500, part of the consideration to be £1,000 of fully paid
shares of the company. The transaction was varied and at the
instance of Ellis, a promotor of the company, was earried
out in the following way. Claments, Knowling & Co. mortgaged
the vessel to one Constant for £1,000 which sum was paid to
the eompany for £1,000 fully paid shares; no formal applica-
tion for shares appears to have been made by Clements, Know-
ling & Co. 'The ship was transferred to the company subject
to the mortgage. Without the knuwledge or consent of Cle.
ments, Knowling & Co. or sny of its members Ellis caused the
£1,000 cash to be credited as a payment of Hs. per share on
4,000 shares for which he had applied. At a meeting of the
directors the 4,000 shares, Nos. 791 to 4,790, were allotted to Ellis
and he was entered on the register as owner thereof, and the
purchase of the ship from Clements, Knowling & Co. for £500
subject to the mortgage was approved. Knowling, a member
of the firm of Clements, Knowling & Co. was subseg ently
elected a director and a certificate was issued signed by him as
a director certifying that his firm was the registered proprictor
of £1,000 fully paid shares, Nos. 891 to 1,880, A similar eccrti-
ficate was on the same day issued to Ellis certifying him to be the
owner of 4,000 fully paid shares numbered 791 to 4,790, and
in the same month a transfer was exescuted by Ellis to Clements,
Knowling & Co. for & nominal consideration of 1,000 fully paid
shares numbered 891 to 1,880. This transfer was not dated but
both certificates issued on 12th June. The company having been
ordered to be wound up, Clements, Knowling & Co. were placed
on the list of contributors for 15s. per share on the 1,000 shares
beld by them, and the question was, whether, in the circum-
stances, the company was estopped from disputing the certifl.
este that the shares in question were fully paid, and it was
eontended on behalf of the ligniiator that Knowling being one
of the pariners and also a director must be taken to have known
that the shares were not in fact paid up, and that this con-
stituted notice to his firm. Neville, J., who heard the applica-
tion found that the firm had in perfect good faith paid over
the £1,000 in respect of the 1,000 shares for whish they had
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- gontracted and had never in any way consented to or known of

Ellis’ diversion of the moncy, and that was all Knowling actu-
_glly knew about the matter. The fact that Knowling was a
director he considered did not prevent the company from being
estopped by the certificate signed by him, there being no evid-
ence that he had acted in collusion with Ellis. He thought the
gertificate was binding quite irrespective of the transfer from
Bllis to the firr; and, in the ahsence of any evidence to the
contrary, he thought Rnowling might well have thought that
the shares were issued to Ellis by mistake. He therefore struck
the applicants’ name off the list of contributories.

+

COMPAI;:Y——CONTR.\CT OF SERVICE-—-SALARY TO BE PAID OUT OF
¢ pROFITB’’~—' PROFITS W INDING-U/P— CURPLUS,

In re Spanish Prospeciing Co, (1911) 1 Ch. 92, In this case

an appeal was had from a decision of Eady, J. The point in
controversy was comparatively simple. A claim for arrears of
galury was made against a company in liquidation in the follow-
ing circumstances. The claimants had been employed by the
company at a fixed salary to be payable out of the *‘profits’’ of
the company and not otherwise, but it was agreed that the
salary was to be cumulative and that the arrears might from
time to time be paid out of préfits as they should accerue. In
the voluntary liquidation the whole of the assets had heen
sold and sufficient realized to pay all creditors except the claim-
ants to whom a sum of about £8,000 for srrears of salary was
due, and the subseribed capital was returned to the shar holders
in full leaving a balance of £3,328 which the claimanis con-
tended should be applied on aceount of their clsim. Eady, J,
eame to the conclusion that this balance was not ‘‘profits’’ be-
cause at the date of the winding-up there appeared to be a
debit balance of £270 on profit and loss, and that the £3,328 was
the surplus of realized assets and not profits. From this con.
clusion the Court of Appeal (Cozens-Hardy, M.R., and Moulton
and Farwell, L.JJ.) dissent, the surplus in question not being due
te any new business carried on by the liquidator ought, in their
opinion, properly to ba carried to the credit of the profit and loss
entirely irrespective of what appeared to he the state of that
account at the date of the winding-up. Mboulton, L.J., is of the
opinion that ‘‘profits’’ are ascertainable by ‘‘a comparison of the
agsets of & business at two dates.”” He probably means ‘‘net
astots’’ after dedueting all liabilities, as it scems clear a mere
somparison of gross assets would furnish no eriterion for ascer-
taining profits.
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WILL~~LEGACY BY PARENT 70 CHILD—INPANT-—CONTINGENT
GIPT—-CONTINGENCY NOT REFERABLE TO LEGATER ATTAINING
MAJORITY~~INTEREST—MAINTENANCE=——SHARE OF RESIDUE.

In re Abfahams, Abrahams v. Bendon (1911) 1 Ch. 108
The facts of this case were, that a testator by his will bequeathed
to each son living at his death wko should attain the age of
twenty-five years, £15,000, and a further sum of £15,000 to
each son who should aitain thirty years, He also directed his
trustees to stand possessed of 3/14 parts of his net residuary
estate in trust for his son Frank in case and when he attained
21 years, and provided that the said shares should not vest
absolutely in him, but should be held in trust for hint for life,
and after his death in trust for his children. Frank was 13
when the testator died, in 1909. This was an application hy
the trustees to determine whether the two legacies of £15,000
to Frank carried interest and from what time. It was argued
on behalf of the other parties interested in the estate that the
gift of the share of the residue contingent on Frank attaining
21, the interest of which under s, 43 of the Conveyancing Act
was available for his maintenance, was such a provision for
his maintenance as weald in any case preclude him from
getting interest on the two contingent legacies of £15,000, hu’
Eve, J., in deference to Re Moody, 5 Ch, D. 837, held th
it was not; though. he said but for that decision, he would have
held that it was. DBut on the main point he was of tle opinion
that the rule of the Court allowing interest on legacies to in.
fants contingent on their attaining 21 when given by a parent
or person in loco parentis, could not be extended to the gift of
legacies given by a parent to a child, where the contingency, as in
thig case the attaining 25 and 30 years, had no reference to the
infancy of the legatee.

WILL—DEVISE OF REAL ESTATE—TRUST TO APPLY NET RENTS IN
DISCHARGE OF MORTGAGES—REMOTENESR—GIFT TO UNASCER-
TAINED CLASS—QGIFT OF RESIDUE.

In rg Bewick, Ryle v. Byle (1811) 1 Ch, 118. In this case
the rule against perpetuities was invoked. A testator had de.
vised all his real estats to his executors upon trust to receive the
rents, and after paying thereout rates, taxes, outgoings, and re.
pairs, to pay off all mortgage charges existing on ths real estate
held by a certain building society or others, and upon trust
after the mortgages were paid off to sell and divide the pro-
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ceeds among his children then living, and he gave all his residu-
ary estate to his children equally. At the time of his death in
. .- 19809, there were two mortgages on the realty, which if duly -
paid as they fell due according to their terms would be com-
pletely discharred in 1921 and 1927. The application was
made to the lJourt claiming a declaration that the devise in
trust to pay off the mortgages and then sell and divide the
proceeds was void for remoteness as offending against the rule
against perpetuities. Eve, J., said: **Unless I am satisfied that
the mortgages must be paid off within the presecribed period, I
do not see how I can hold the gift good. I think it is too re-
mote, and the real estate therefore passes under the gift of re.
gidue,”’

EXPROPRIATION OF LAND~PARLIAMENTARY DEPOSIT—ABRANDON-
MENT OF UNDERTAKING-—COMPENBATION——COLLATERAL OBLI-
GATION—COVENANT TO BU™.D EMBANKMENT—BREACH OF
COVENANT NOT NECESSARY RESULT OF ABANDONMENT OF
UNDERTAKING,

In re Southport and T.piham Tramroad Act (1911) 1 Ch.
120. In this case a company had been authorized by statute
to construct & tramroad ‘‘with all proper and necessary em-
bankments’’ and for that purpose to expropriate the necessrry
lend, and they were required before obtaining the Aet to deposit
8 sum of money as a security to landowners or other persous
whose property had been interfered with or otherwise rendered
less valuable by the commenceinent, constrnetion, or abandon-
ment of the tramroad. The company in pursuance of an agree-
ment with one Hesketh, made before the passing of the Act,
subsequently thereto, entared into an agreement with him by
vhich he agreed to convey certain lands to the company and to
graut to them by way of easement the rizht of constructing and
maintaining an embankment to carry the tramroad across cer-
tain marsh lands of Hesketh; and the company agreed to con-
struct and iaintain the embankment and to form it so as to
conneet certair sea banks and to be sufficient to prevent the
ingress of the tidal waters of the river over marsh land be-
longing to IHesketh. This agreement was followesd by a con-
veyance by which the easement was granted to the company
and which eontained a covenant by the company fo construct
the embankment as agreed. Subsequently the company aban-
doned the project and the embankment was nover built, and
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the company was ordered to be wound up. Hesketh claimed
to be paid out of the deposit, compensation for breach of tle
agreement to build the embankment as having cansed & deprecia.
tion in the value of his land. Warrington, J., held he was en.
titled thereto; but the Court of Appeal (Buckley and Kennedy,
L.JJ.) reversed his decision holding that the breach of this
collateral agreement was not necessarily a result of the aban.
donment of the undertaking. Ag Kennedy, L.J., puts it: ‘“The
question is whether an embankment within the meaning of the
covenant could not be constructed although jhe tramroad was
not constructed, In my opinion it could.” . . . ‘‘The aban.
donment of the tramroad did, no doubt, necessitate the abandon.
ment of the embankment as an embankment carrying & tram-
way, but it did not necessitate the abandonment of the embank.
ment in the sende of rendering it impossible to fulfil the cove-
nant for such an embaukment as would prevent the ingress of
tidal water over the respondent’s marsh land, and so increase
the value of that land.”” The appeal was aceordingly allowed,

CaMPANY—DEBENTURES—G UARANTEE—RELEASE OF GUARANTOR
~MAJORITY OF DEBENTURE HOLDERS BINDING DISSENTIENT.

Shaw v. Royce (1911) 1 Ch. 138. In this ease the plaintiff
was the holder of debentures in the defendant company, form.
ing part of an issue secured by a trust deed, and guaranteed
by the Law Guarantee Trust Co. which was the trustee. By the
trust deed a sinking fund for the redemption of the debentures
was to be established and the company was to pay the Trust
Company 10s. per cent. on the amount of the outstanding de.
benitures. A general meeting of the debenture holders was em-
powered to nssent to any ‘‘arrangement or compromise’’ pro-
posed to be made between the company and the debenture
holders, provided it was one which the Court would have power
to sanction under the Companies Arrangement Aet, 1870, or
any statutory mocification thereof, if the company were being
wound up, «nd the requisite majority at a maeeting of debentuie
holders had assented thereto and a resolution duly passed at
a meeting of the debenture holders was to be binding on all
debenture holders whether present or not at the meeting. The
company was in voluntary liquidation, and at a meeting of de.
benture holders & resolution was passed releasing the guarantors
the Trust Co. from the guarantee, increasing the interest of the
debenture debt, and abolishing the sinking fund, and appoint-
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~ ing new trusieea of the deed, and a draft supplemental trust

deed was prepared providing that the debenture holders should
gurrender their debentures, and accept new ones bearing the

- higher rate of interest, but no guarantee of the Trust Co. The

plaintiff did not attend or assent to this arrangement, and
brought this action for a declaration that he was not bound
thereby, but Warrington, J., held that the arrangement was one
which the debenturs holders were competent to make and that
the plaintiff was bound thereby, and the action therefore failed.
In regard to the nature of the guarantee, he was of the opinion
that though called a guarantee it was really in the
pature of an insurance on which the company mjght have been
liable to the debenture holders although the company might
cease to pay the stipulated premiums,

FAcTORY—EMPLOYMENT OF CHILDREN-—PRORIBITION AGAINST
CHILD OLEANING MACHINE IN MOTION-—REMOVING BY-PRODUCT
—FacTory Act, 1901 (1 Epw. VII 0. 22) s. 13—(R.S.0.
c. 256, 8. 14).

Taylor v. Dawson (1911) 1 K.B. 145 was a prosecution for
breach of the Factory Aect, 1901 (1 Edw. VIL ¢, 22) s 13 (sece
R.8.0. e. 2586, 8. 14), which prohibits the employment of children
to clean machinery in motion, the facts being that a child 12
years of age was employed by the defendants to watch a spinning
machine and while in motion to remove from the rollers and top
board certain fluff formed in the course of spinning. This fluff,
if not removed, would eclog and stop the machine; it was not
mere refuse but had a saleable velue. On a case stated by a
magistrate a Divisional Court (Darling, and Pickford, JJ.)
held that this constituted a breach of the Act for which the de-
fendants might properly be convicted,

CRIMINAL LAW~—TRIAL FOR MURDER—ILLNESS OF JURYMAN—TEM-
PORARY ABBENCE OF JuroR FROM CourT-—CUSTODY OF JURY—
REBUTTING EVIDENCE FOR PRORBECUTION—ADMISSIBILITY,

The King v. Crippen (1911) 1 K.B. 149. This notorious
case has furnished a legal precedent on two somewhat important
points. (1) on the second day of the trial a juryman was taken
ill and was taken out of court, but not out of the building,
accompanied by two doetors and an usher to a part of the build-
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ing to whieh the publia had no access. After a consultation one
of the doctors reported to the court when the juryman was
likely to recover, and the court adjourned for a short time and
the doctor was sworn to take care of the juror during the ad.
journment. He then returned to the juror and he and the other
doctor, and the usher remained with him in the open air in rear
of the courthouse enclosure for three-quarters of an hour, the
usher having been with him the whole time he was absent from
the rest of the jury. The usher had been sworn on the first day
of the trial to take charge of the jury, but he was not sworn to
take charge of the sick juror. During the whole time of the
latter’s absence no one spoke to him about the trial. The doctors
spoke to him but no others. On the way to the open air less than
a8 dozen persons had to be passed, but the juror was in
a state of collapse and not able to communi-ate with anyuwne,
The Court of Criminal Appeal (Darling, Channell, and Pickford,
JJd.) held that these faets furnished no ground for quashing the
convietion. (2) It was also urged on the prisoner’s behalf
that rebutting evidence admitted on behalf of the prosecution
after the cloge of the defence was inadmissible; but the Court
of Appeal held that was a matter of judicial diseretion and that
the exercise of such diseretion would not be interfered with un.
less it was exercised in a way which obviously resulted in some
injustice to the accused.

JUSTICE OF THE PEACE—INDICTABLE OFFENCE—KEVIDENCE---WIiT.
NESS DANGEROUSLY ILL—DUTY OF MAGISTRATE AS TO TAKING
DEFOSITIONS.

The King v. Bros (1911) 1 K.B. 159, This was an applien.
tion against a magistrate calling on him to shew cause why he
should not take the depusition of the applicant as a witness in
support of & prosecution against the nceused for an indietable
offence. The applicant made affidavit that owing to illuess he
was unable to attend the Court and he claimed that the magis.
trate should attend at his residence to take his depositions. The
magistente objected on the ground that such applications were
only entertained when made by a superior officer of the polive,
as it would otherwise interfere with the other proceedings of his
Court. 'The Divisional Court {Durling, Pickford, and Coler-
idge, JJ.) considered that the magistrate had no right to lay
down any sush rule, and that in all cases of indictable offences,
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if it is practicable he should go to the residence of the witness
gnd that the question of whether it is practicable or not is for
him to decide.

SALE OF GOODE—O.LF, CONTHACT—'‘TERMS NET cAsSH’'-—RIGHT
TQ INSPECT GOODS BEFORE PAYMENT—PAYMENT ON PRODUC-
TION OF SHIPPING DOCUMENTS.

Biddell v, E. C. Horst Co. (1911) 1 K.B. 214 was an ac-
tion to recover damages for briseh of -contract for sale of
goods. Vaux & Co. had by writing agreed to buy & quantity of
hops from the defendants in California, to be shipped to Sunder-
land, and it was agreed that the buyers ‘‘shall pay for the hops

. . elf to London, Liverpool or Hull; terms net cash.”’
Vaux & Co,, assigned the benefit of the contract to the plain-
tiffs. The defendants notified the plaintiffs that they would
ship the geods and would draw on the plaintiff for the price at
sight with '‘negotiable bills of lading and insurance certificate
attached to draft,”’ and also offered to attach certificates of
quality of the merchant exchange of San Francisco. The
plaintiffs then notified the defendants that they would not
aceept the certificates as to quality and deelined to pay the bill
until they had had an opportunity of inspecting the goods, In
receipt of this information the defendants declined to forward
the goods, and the action was brought—IHamilton, J., who tried
it, came to the conelusion that on a cost insurance and freight
contract such as this, it was well settled that the seller was
entitled to payment of the pr o against the bill of lading and
insurance certificate and that the buyer could not claim a right
to inspect the goods as a conditiop precedent to payment.
“A seller under a contract of sale containing such terms has
.atly, to ship at the port of shipment goods of the deseription
contained in the contract; secondly, to procure a contraet of
affreightment, ander which the goods will be delivered at the
destination contemplated in the contract; thirdly, to arrange for
an insuranee upon the terms current in the trade which will
be available for the benefit of the buyer; fourthly, to make out
an invoice as deseribed by Blackbum, J., in Ireland v. Living-
#on, LR, 5 H.L. at p. 406, or in similar form; and finally te
tender these documents to the buyer, so that he may know what
freight he has to pay and obtain delivery of the goods, if they
arrive, or recover for their loss, if they are los. on the voyage.
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Sueh terms constitute an agreement that the delivery of the'
goods, provided they are in conformity with the contract, .all
be delivery on board ship at the port of shipment. It follows

that against tender of these doocuments, the bill of lading, in. -

voice and policy of insurance, which completes delivery in ae-
cordance with that agreement, the buyer must be ready and wil-
ling to pay the price. In this case payment hefore the arrival
of the goods in this country was involved.’’ But, notwithstand-
ing this, the tuyer’s right to a reasonsble opportunity.to ex-
amine the goods was considered to remain unimpaired. The
action therefore failed.
NEGLIGENCE—CAUSE OF ACTION—INJURA SINE DAMNO—TOWAGE-—~"*
Tow SUNK BY NEGLIGENCE OF THIRD PARTY—L0SS €& TOW-
AGE.

La Société dnenyme de Remorquage v, Bennetts (1611), 1
K.B. 243. The question involved in this case was very simple,
The plaintiffs’ tug was under contract towing another vessel,
when through the negligence of the defendants’ vessel the tow
was supk, and the plaintiffs were unable to complete their
contract, and they claimed to recover from the defendauts the
amount they had thus lost by reasor of their non-completion of
their towage contract. Hamilton, J., who tried th- action, came
to the conclusion that the plaintiff’s loss of tho profits of the
contra't of tow.ge was not the direct consequence of the de.
fendant’s negligenee, and therefore was not recoverable at law.
In his opinion, it was a case of injuria sine damno. It would
have heen different if the tow itself had beerr damaged. The
towage contract provided that ‘‘sea towage interrupted by
aceident to be paid pro rata of distance towed.’’ This, the
learned judge considered, gave the plaintiffs a right to recover
on their contract against the owners of the lost vessel a pro
rata proportion of the price agreed to be paid for towing.

CRIMINAL LAW-—LARCENY-STEALING FINTURES BY TENANT-—
TAKIN' POSSE&SSION WITH INTENT TO STEAL FIXTURES—LaR.
SENY AcT, 1861 (24-25 Vier. ¢, 96) 8. 31-—(Cr. Cobg 8
372).

The King v. Richards (1911) 1 K.B. 260, In this case an
appeal was had from a conviction for larceny in the following
cireumstances, The accused entered into an agreement with
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One King, who was the lessee for a long term of years of
fifteen dwelling houses, five of which were unoccupied and the
Test being let to weekly tenants, whereby the accused was to
4Ve possession and to be entitled to the rents payable in respect
thereof and he was within three months at his own cost to
but the houses into substantial repair; and upon com-
Dletion of the work he was to receive a lease of the premises
Or twenty years at a yearly rent, but if he failed to commence
he repairs within seven days, King was to be entitled to re-enter
and the agreement was thereupon to be determined. The repairs
Tequired to be done were papering, painting and whitewash-
Ing, but the accused when he went into possession removed and
carried away zine guttering and lead piping, iron stoves, flush
taDkS, and wood ecisterns lined with zine, all of which were in
80ood repair. The Court of Criminal Appeal (Lord Alver-
Stone, C.J. and Pickford, and Avery, JJ.) held that the accused
had been properly convicted under the Larcency Act, 1861, s.
%lc(see Cr. Code, sec. 372), following Rez v. Munday, 2 Leach
.C. 850,

Sup CHARTER-PARTY — CONSTRUCTION — ‘“ WORKING DAy’ '—
CustoM OF PORT—*‘ SURF DAY.”’

British & American Shipping Co. v. Lockett (1911) 1 K.B.
/ In this case a simple point of law was determined on a pre-
Mminary motion on the pleadings. The action was for demur-
Tage by shipowners against assigns of a bill of lading of a cargo
of lumber to be carried by the plaintiffs’ ship from Vancouver
t‘_) Iquique and there delivered to the charterers or their as-
Signs on payment of freight ‘‘and all other conditions as per
eha1"ce1'-par'cy.” The charter-party provided that ‘‘discharge
Was to be given with dispateh according to the custom of the
Port of discharge (but not less than thirty mills per working
day) at such wharf, dock, or place as charterers or their agents
shal] designate.’’ According to the custom at the port of Iquique
vessels had to be unloaded by lighters which carry the cargo
Tom the vessel to the beach, and the defendants set up that
according to the custom of that port, days on which the surf
18 Tough 50 as to prevent the operation of unloading vessels are
calleq ““gyrf days’’ and are not reckoned as working days and
that taking such days into account there had been no delay—
3% on such days the defendants were not bound to take delivery :



— r%:~«~_:’»>~.1;.. R A S A A A T

168 CANADA LAW JOURNAL.

snd that whether a day is a “‘surf day’’ is determined hy the
captain of the port, who makes an entry to that effect in the
vegister ol the port, and which is considered binding on aj
vessels being unloaded there. Hamilton, J,, held, that thig
being proved would not be a good defence in law, and that in the

oircumstances ‘‘surf days’’ were to be reckoned as *‘working - =

days,” but the Court of Appeal (Williams, Buckley, and Ken-
nedy, L.JJ.) reversed his decision, being of the unanimous opin.
jon that ‘‘surf days’’ were not to be reckoned as ‘‘working
days,”” and that the alleged custom.of the port to that effeet
was reassonable and .one which was known to both parties and
with reference to which they must be presumed to have con.
tracted.

A}

INPANT-—APPRENTIOESHIP DEED—COVENANT NOT TOQ PRACTISE
WITHIN CERTAIN AREA AFTER APPRENTICESHIP OEASKD—
BrEACH OF COVENANT—INJUNCTION.

Gadd v. Thompson (1911) 1 KB, 304 was an action to re.
strain the defendant from committing a breach of a covenant
contained in an apprenticeship deed, whereby the defendant
being then an infant had bound himself to the plaintiff to learn
the business of an architect and had covenanted not to practice
as an architeet within a specified area after the termination
of his apprenticeship for a certain number of years. The action
was tried in the County Court, and the Judge held that the
eovenant was fair and reasonable and that the deed was for
the benefit of the apprentice and that he was hound by the eove-
nant. On appeal to the Divisional Court (Phillimore and Col-
eridge, L.dJ.) it was held that though no action can be brought
on a covenant in an apprenticegship deed against an infant, yet
that rule only applies during the infaney of the covenantor, and
that & covenant made by an infant, when fair and reasonable,
may be enforced against the covenantor after he has censed to
be an infant. And it appearing that no architeet in the town
would accept a person as apprentice who refused to enter into
& similar restrictive covenant, the covenant in question was held
to be fair and reasonable and therefore enforceable by injune.
tion,
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.

BANKRUPTOY=—LEAVE TO BSUE EXECUTION—QORDER 'ro CONTINUE
PROCEEDINGS--RULE 181 (Our, Rune 396).

In re Bagley (1811) 1 K.B. 317, may be briefly noticed for
the fact that the Court of Appeal (Cozens-Hardy, M.R., and
“Monlton and Farwell, L.JJ.) decided inter alin that where a
judgment ereditor becomes bankrupt, the trustee in bankruptey
may obtain leave to issue execution on the judgment, without
first obtaining an order to continue the proceedings under Rule
181 (Ont. Rule 396) or otherwise making himse!f party to
the action. The Court of Appeal had to consider two opposing
dieta, that of Cotton, L.J,, In re Woodall, 13 Q.B.D. 479, 483,
and that of Wright, In re Clemenis (1901), 1 X.B. 260, 263, and
while the Master of the Rolls and Moulton, L.J.,, preferred the
former, Kennedy, L.J., intimated his preference for the dictum
of Wright, J.

CRIMINAL LAW-—PRACTICE—CONVICTION-——ADMISSION BY PRISONER
OF ANOTHER OFFENCE—REQUEST BY PRISONER TO COURT TO
TAKE OTHER OFFENCE INTO ACCOUNT WEHEN PASSING SENT-
ENCE,

The King v. McLean (1911) 1 K.B. 332 was snmewhat un-
usual in its eireumstances. A prisoner was indicted and con-
vieted for housebreaking, and he then requested the Judge in
passing sentence to take into account a charge of arson for which
he was to be tried in another county and to pass a sentence for
both offences. The judge acceded to his request and passed a
sertence of 3 years’ penal servitude. This .was done without
duasultation with the prosecutors in the other case which was
duly brought on and tried and the prisoner was convieted be-
fore anovher judge, and a sentence of & years’ penal servitude
was passed. On appeal the court (Lord Alverstone, C.J,
and Pickford and Avory, JJ.) discussed the practice to be pur-
sued in such a case and came to the conmeclusion that where a
prisoner convioted admits that he is also guilty of another
offence of the same character as that for which he has been con-
victed the court may take both offences into account in passing
sentence, but if there is a committal for the other offe. ce the
judge should ascertain whether the prosecution agrees that he
should do so. If the commnittal is in another county and the
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prosecution does not consent the judge should leava it to be
dealt with in due course, and even if the prosecutors 1. that case
do consent the judge should consider whether or not a séparate
inves’igation of the other crime should take place. But where
the oharge is of a different character in another county, the
judge shonld not take it into consideration at all. In the pre. -
sent case the sentence was réduced to three vears to run from
the date of the first convistion.

PRACTICE — STRIKING OUT PLBADINGS — REASONABLE CAUSE oF
ACTION—RELIEF AGAINST CROWN-—~DECLARATORY JUDGMENT—
ATTORNEY-GENERAL DEFENDANT, -

Dyson v. Attorney-General (1911) 1 K.B. 410. One effest
of recent fiscal legislation in England has been that inquisitorial
inquiries are made regarding property, and for the purpose of
such inquiries forms are required to be filled up by preperty
owners for the purpose of assessment. One of these forms was
delivered to the plaintiff which he was required to fill up and
return to ‘‘the appointed officer,’”’ within thirty days, the ap-
poirted officer being a village blacksmith at the plaintiff’s place
of residence and who, as the plaintiff alleged, was not in the em.
ployment of the Commissioners of Inland Revenue. The plain.
tiff desired to obtain a declaration that he was not bound to send
the return to the blacksmith, and also that certain information
demanded by the notice could not lawfully be required of him,
and for that purpose the action was instituted. An application
was made by the Aftorney-General to strike out the statement
of claim as disclosing no reasonable cause of action and Lush, J,,
afirmed an order made by the Master granting the application,
The Court of Appeal (Cozens-Hardy, M.R., and Moulton, and
Farwell, L.JJ.), however, held that the statement of claim raised
a fair question and could not properly be struck out on a sum.
mary application and that the astion was properly instituted
against the Attorney-General as reprasenting the Crown.
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REPORTS AND NOTES OF CASES.

Province of Ontacio.

COURT OF APPEAL.

Full Court.]  [Jan. 17,
Ross ». TownsHIP oF LoNpoON,

Public Health Act—Employment of physician by local Board of
Health,

Appeal by plaintff from the judgment of Mereorts, C.J.C.P,,
20 O.L.R. 578, The action was for a mandatory injunction
directing the defendants, other than the corporstion of the
township of London, who were members of a local Board of
Health, to issue an order for $2,300 in favour of the plaintiff,
a3 payment for medical services in a small-pox outbreak in the
township of London, and directing the township corporation to
pay the same. The Board had issued an order for $350 for these
services, but the plaintiff declined to receive that amount as in
full of his demand. He claimed a larger sum under an alleged
agreement made by him with the Board before the services be-
gan. This the defendants denied and the trial Judge found in
favour of the defendants, so that if the plaintiff could recover
it would have to be on a quantum meruit. The local Board of
Health was not as such a party to the suit.

Held, 1. No order could be made against the individual mem-
bers of the Board of Health who were co-defendants in the
action. See R.S.0. 1897, 5. 248, &, 48.

2. The Board being a quasi corporation might be sued and
the plaintiff’s remedy, if any, would be against the Board, not-
withstanding s, 58 of the same Act,

3. There was no right of action against the township or
sorporation, It was not in default in sny -way. Appeal dis-
missed.

Johnston, B.C,, and McEvoy, for plaintiff. " Q. Meredith,
K.C, for defendants.
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HIGH COURT OF JUSTICE.

Riddell, 3] [Feb. 3.
Jonzs v. Toronto AND York Rantat B'W, Co.

: Negligence-—Causal, coniributory and wultimate negligence
definead.

Riopery, J.:~~The rules as to contributory and ‘‘ultimate®
negligence are, it seems to me, based upon nothing more than the
proposition that the fact that one acts negligently does not
disentitle him to demand that others shall not be negligent toward
him,

1f, for example, one leave a donkey tied in the redd, though
that act be negligent or careless, others are not enhtled to act
negligently toward him or his property: Davies v. Mann, 10
M. & W. 548. And the inquiry must, in all cases in which both
parties have been negtigent, really be, what was the actual cause

. of tue accident, as distinguished from a mere condition sine qua
nont

Where ‘‘there has been negligence on the part of the plain
tiff, yet, uniess he might by the exercise of ordinary care have
avoided the consequences of the defendants’ negligence, he is
entitled to recover:’’ per Parke, B, in Budge v. Grand Trunk
R.W. Co., 3 M. & W. 248; Davies v. Mann, 10 M. & W. 548,
But, if he could by the exercise of ordinary care have avoided
the consequences of the defendants’ negligence, he cannot re-
cover. If he continue his causal negligence up to the very
moment of the accident, being able to discontinue it, and if the
cessation of such negligence would have avoided all the conse-
quences of the defendants’ negligence, his negligence is the
causal negligence, and he has no right of action. ‘‘The mis-
chief is an instantaneous result of the operation of the joint
negligence of the defendant and the plaintiff; in sush cases no
question of ultimate negligence arises:’’ per Anglin, J,, in
Brenner v. Toronto BW. Co., 13 O.LLR. 423, at p. 439,

MacGregor, for plaintiff, C. A. Moss, for defendants.

Master in Chambers.] [Peb. 4.
Rex Bx krL. WARNER v, SKELTON AND 'WoODS,

Municipal elections—Guo warrento—Parties- Joinder of re-
spondents—Grounds of objection common to both—Munici-
pal Act, 1908, s. 226—Form of recognizance.

Motion by the relator, in the nature of a quo warranto, to
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" void the election of the two respondents as reeve and council-
lor respectively of the village of Mimieo.

- Tur MAsTER :—The respondents relied on the construction of

8 225 of the Municipal Aect, 1903 (9 Edw. VIL e, 19), given
by Street, J., in Rog. ex rel. Burnham v, Hagerman and Reamish,
“81 O.R, 638. It is there laid down that it is only where a joint
offence or ground of disqualifieation iv alleged that there can be
a joinder of respondenis. While holding that the respondents
~were both duly qualified, the learned Judge is careful to add
at the close: ‘' The motion must therefore, upon all grounds, be
dismissed with costs.”’

It cannot, therefore, be said that the decision on the point in
guestion was merely obiter. Even if it wers, such a considered
and definite expression of opinion could not properly be dis-
regarded by me. To do so would be a violation of the principle
laid down in Cruso v. Bond, 9 P.R. 111 (at a later stage see
report in 1 O.R. 384),

It was also said that in the earlier case of Reg. ez sel. St.
Lowis v. Reaume, 26 O.R. 462, it had been decided that s 225
did not bear this interpretation, and that this case was not cited
in the Burnham case. But it is not to be supposed that this
latter case was unknown to the late Mr. Justice Street, and it
it clear that this decision does not conflict with his. All that
was decided by the St. Louis case was that where different
respondents are attucked in' the same proceeding and on the
same ground, the section in question does not require that the
same judgment must be given as to all. There, as in all the other
cases that I can recall, where there was more than one respond-
ent, there has been one main ground of attack against all. When
separate grounds have been cousidered, the present objeetion
was not taken, or, if takem, was not pressed, nor was it ever
necessary to decide it.

It is aiso to be observed that in the present case the recogniz-
snee provides only for ‘‘such costs as inay be adjudged and
swarded to the said defondants against the relator.”’ This may
bg held to mean jointly only, and not to be enforceable in favour
of one only. 1t folluws the form given in Biggar’s Municipal
Manual (1900), p. 240. In some cases the recognizance is made
in favour of the defendants ‘‘or any of them;'’ but it is not clear
that there is any authority for this change.

However that may be, it seems better to follow the decision
in the Beamish case, and leave it to the relator, if dissatisfled,
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to have this point settled on appeal, so that it may be made clear
what s. 225 really means.

At present, in my opinion, the motion must be confined to
such grounds of objection (if any) as are common to both
parties, and in which they jointly participated, assuming that
this can be done. Otherwise the motion must be dismissed with
costs. This would not prevent new proceedings being taken if
brought within the statutory period, which has still at least a
week to run.

Meek, K.C., for relator. Godfrey, for respohdents.

Province of Mova Scotia.

SUPREME COURT.

Full Court.] [Feb. 18.
St. CmarLEs & Co. v. VaSSALO.

Intozicating liquor—=Sale through agent—Knowledge of inten-
tion to violate law.

Where a sale of intoxicating liquor is made by a principal
through an agent to a purchaser who, to the knowledge of the
agent acting in the course of his employment and within the
scope of his authority, intends to dispose of the same in viola-
tion of law, the contract is void for illegality and the principal
cannot recover the purchase-price.

In such a case the knowledge of the agent is attributed to the
prineipal and it makes no difference that the principal reserves
to himself a diseretion as to whether he will accept the order or
not. Craigellachie v. Bigelow, 37 N.S.R. 482, 37 S.C.R. 55, dis-
tinguished.

DrysparE, J., dissented on the ground that the agent in
question only had a limited authority to solicit and transmit
orders and had no authority to make sales, and his knowledge
(as to which he thought the evidence insufficient) was therefore
not sufficient to bind the principal.

F. McDonald, for appeal. J.J. Ritchie, K.C., contra.
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Province of Manitoba.

COURT OF APPEAL.

e

 Full Court.] Keny ¢ Koy, [Feb, 18.

Partnership—Profits made by one pariner in private specula-
tions with partnership funds—Partnership Act, E.S.M.
1802, ¢, 129, ss. 22, 24, 32.

Appesl from judgment of Macponarp, J,, noted vol. 46, p.
36, allowed with costs, CaMEroN, J.A., dissenting.

The defendant was the mester-mind of the partnership, a
firm of brilders and contractors. He possessed great executive
and organizing ability and  contributed from time to time
nearly all the capital with which in a period of 25 years large
profits were 1aade in carrying on that business. The plaintiffs
were his brothers, men with little education or ability, com-
petent only to act as foremen on the works. They always acted
on the defendant’s orders, and only drew money from the firm
for their own use, when and as permitted by the defendant. He
allowed Martin Kelly to share equally with him in the profits
and Michael got one-fourth, but this was because they were
“his brothers, and from motives of generosity and ties of affee-
tion. Thery had never been any written articles of the part-
nership, which was one at will; but after its dissolution, the
plaintiffs elaimed to share in the profits made by the defendant
in speculations, mostly in real estate with moneys drawn by
him from the partnership funds before any ascertainment of
the respective shares of the partners in, or any division of, the
profits, THe total amount so'drawn out by the defendant was
much less than he would have been entitled to had such division
been made. Entries were made from time to time in the books
of the firm by direction of the defendant shewing particulars
of the transactions in question. The plaintiffs, though they
were aware of some of the speculations, made no inquiries about
them and appeared to have taken at the time no interest in
them., The deféndant never made the firm liable for postponed
payments on his purchases, but gave his own eovenants only;
and, in cases where he made losses, they were never charged
to the firm. Each of the plaintiffs had on several occasions,
without the knowledge of the other, obtained the defendant’s
tonsent to draw out money for private speculations on his own
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account. The defendant had, from the beginning, followed
the practice of paying his own money into the firm so as to
improve its position finanecially and to allow it the use of the
money,

Held (CamzroN, J.A,, dissenting), applying s 22 of

RS.M. 1902, c. 129, that the course of dealing between the

partners had been such that there should be inferred.from it g
cousent of all the pattners that their mutual rightz and duties,
a8 defined in sections 24 and 32 of the Act, should be varied so
as to allow the defendant full liberty of action in respect of
any funds which he would have been entitled to withdraw
on & division of the-profits, that the entries in the books had
been made as they were only for convenience and not as shew.
ing partnership transactions, and that the plaintiffs had no
right to share in the profits of speculations elesrly intended
by the defendant as private ones of his own. Kz parte Harris,
2 V. & B. 210, followed. Helmore v. Smith, 36 Ch. D, 456, dis.
_tinguished.

The contrary intention, whiech, by 8. 24 of the Aet, would
prevent property bought with money belonging to the firm from
being deemed to have been bought on account of the firm, suffi.
ciently appeared from the evidence.

Per PeapUE, J.A.:—1. The intention to be considered in this
case is that of the defendant alone, and it is not neceasary to
shew that it must be that of all the partners. Ez parte IHinds,
3 De G’ & Sm. 613, followed.

2. The plaintiffs hed coustructive notice or means of know-
ledge of what the defendant was doing and their consent may
be implied from that: Ez parte Yonge, 3 V. & B., p. 36.

Minty and C. 8. Tupper, for plaintiffs, O’Connos and
Isbister, for defendant.

Full Court.] [Feb. 13,
ToroNTo GENERAL TrusTs Corp. v. DUNN.

Automobile—Negligence—Liability of driver for injury to ped-
estrien—DBurden of proof—Contributory negligence.

The administrator of the estate of Andrew McKay brought
this action under the Act respecting Compensation to Families
of persons killed by accident (R.8.M. 1802, . 31), elaiming
damages on behalf of certain relatives of McKay who, when
walking across a public street at night, was killed by being run

Gt ot el - bier
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“gver by an autcmobile driven by the defendant, as it was al-

. leged, negligently. The lights cacried by the machine at the
time, although perhaps sufficient to comply with the require-
ments of the Motor Vehicle Act, 7 and 8 Edw. VIL ¢ 34, 5. 12,
were not strong enough to enable the defendant to sece clearly
- g person walking over the crossing in front, which was in a dense
shade cast by overhanging trees, and the evidence did not satisfy
the tral judge that the horn had been sufficiently sounded,
either to comply with section 13 of the Act or as careful con-
duct in the circumstances required, As to the speed at which
the car was going, according to the defendant’s witnesses, it was
ot least eight or nine miles an hour,

Held, that, the burden of proof that the defendant was not
guilty of negligence in the matter was thrown upon him by s
38 of the Motor Vshicle Act and that he had not satisfied it;
also that the evidence shewed negligence on his part. The
fact that it was so dark at the crossing and that he went over
it at such a rate of speed that his lights did not enable him to
sce a reasonable distance ahead, itself comstituted negligence
in the defendant.

The defendant urged that the deceased had been guilty of
negligence in that, if he had looked to the east, he would have
seen the Lights on the car approaching and avoided the aceident.

Held, that, the principle that persons lawinlly using a high-
way are entitled to rely on warnings requii~d by statute is appli-
eable under such circumstances, and that the usual rule of ordin-
ary care does not impose on travellers the burden of being con-
stantly on the lookout for automobiles and they have a right to
presume that those who-may be lawfully using the highway with
himself will exercise a proper degree of care,

Vallee v. G.T.R. Co., 1 Q.L.R. 224, Pedlar v. C.N.R, Co., 18
M.R. 525, and Hennessey v. Taylor, 189 Mass. 583, A. and E.
Ann. Cas. 396, followed. Verdict for plaintiff sustained.

Bergman and Blake, for plaintiffs. Whiila and Higgins, for
defendant,.

Full Court.] [Feb, 15.
VuLcaN Iron Worxks Co. v, WinntpEg Lober No, 174,
Trades unions—=Strikes—Combined action—Conspiracy to in-

jure employers—Picketting and besetting—Damages—In-
function—Principal and agent~—Criminal Code, s. 523.

Appesl by plaintiffs from judgment of Marmmes, J., noted
vol. 45, p. 335, dismissing the action as against two of the de-
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fendant lodges, and appeal by defendants from the judgment
in so far as it condemuned them, both dismissed with costs.

Full Court.] [Feb, 17, |
ParrersoN v, CentraL Canapa Fir Ins. Co.

Fire insurance-~Gasoline ‘‘stored or kept’’-—Arbitration,
Appe:l from the judgment of MacpoNaLp, J., noted vol. 46,
p. 703, dismissed with coats:

.

KING’S BENCH.

Mathers, C.J.] ' (Jan. 31,
Re STURGEON,

Y

Infant—Permigsion io sue by next friend in forma pauperis—
Practice.

An infant eannot sue in forma pauperis by next friend,
unless it is shewn that he eannot procure as next friend & person
who is willing to assume responsibility for costs, and unless the
proposed next friend is also a pauper. Lindsey v. Tyrrel, 24
Beav. 124, followed.

The court will not appoint the official guardian of infants
to bring an action as next friend of a pauper infant without his
consent to assume the. ordinary responsibility aitaching to that
position,

Weight, for applicant.

MacDonald, J.] STIREMAN ¥, FUMMERTON. [Feb. 13,

Landlord and tenant—Landlord’s claim for rent when goods
seized under execution—8 Anne c. 14, s. 1-—~Lease by mort-
gagee to mortgagor in possession as additional security not
@ bona fide lenancy.

Interpleader issue as to the crops grown on the lands of
Stevenson the execution debtor which had been seized by the
sheriff under the defendant’s writ of execution. The plaintiff
was & mortgagee of the land and had taken from Stevenson, the
mortgagor in possession, a lease reserving a rent of two-thirds

AL T
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- of the crops to secure past indebtedness and a further advance,
~ and he claimed the right, under 8 Anne c. 14, s. 1, to have the
year's rent paid by the sheriff out of the erops seized.
;o Held, that to entitle a landlord to such right, there must be
B 2 real lease and the rent reserved must be a real bona fide rent
~~~*~~~9;nd not an excessive one and there should be shewn an inten-

- tion of the parties to create a real tenancy at a real rent and
not mevrely, under colour and pretence of a lease, to give the
mortgagee additional seeurity, and that the verdict should be
against the plaintiff on the issue in this case,

Hobbs v. Ontario Loan and Debenturs Co., 18 S.C.R. 483,
and Imperial Loan v. Clement, 11 M.R, 428, followed.

Curran, K.C., and Blanchard, for plaintiff.

Henderson, X.C., and Matheson, for defendant,

e a————

Province of British Columbia,

COURT OF APPEAL.

S

Full Court.] REX v. BaxTER, [Jan. 24,

Post Office Act—Infringement.

The defendants contracted with an association to transmit to
gvery voter in British Columbia a certain circular of a politieal
pature, They made up a number of parcels for various city
centres and sent them by express, consigned to the express com-
pany’s agents in the respective places with instructions to mail
them in the loeal post offices. The drop letter postal rate of one
cent on each letier was affixed.

Held, setting aside the finding of the magistrate, that this
procedure of reaching the addresses was an infringement of the
rights of the Postmaster-General under the Post Office Act.

] Langley, for Post Office Department. Askman, for respon-
onts,

Full Court.] . [Feb. 22,
BrYDONE-JACK v. VANCOUVER PRINTING AND PuBLisEING Co.

Practice—Discovery—Company—Ezamination of officer—
Order XXXIA.

A witness, an officer of a company, being examined under
Order XXXIA may not be ordered out of the witness stand to
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inform himself of the knowledge of his fellow-servants or agents
touching matters in question in an aetion.

Inving, J.A.,, dissented.

Davis, K.C., and Pugh, for defendants (appellants). Woonds,
for piaintiff.

Law Bocieties, :

BELLEVILLE LAW LIBRARY. .

The report. of Mr. Duncan Donald, Inspector of Law Lib.
raries for Ontano, claims that the Bel eville Law Association
have the best accommodation of any in the province and made
some suggestions as to possible development.

Colonel Ponton, the president, reported that 185 uew books
were added last week, and that portraits of Judge Fraleck
and Judge Deroche ¢~ to be added to those of Judge Smart,
Judge Sherwood, Chief Justice Wallbridge und Mr. A G. I\or-
thrup, now in the library.

Flotsam and Jetsam.

Municipal ownership and the way it operates in this country
is beginning to afford amusement to some wags in the United
States, and they treat it in their usual breezy style. According
to one writer :—

““Toronto water, provided by the civic authorities, is 80 bad
that they bave to strain it through a ladder to separate it from
the debiis. Citizens take it out of the tap with a gimlet, and
treat it with a solution of chloride of lime and sulphite of copper
to remove thn germs. Any germs that are too big for this treat.
ment they take out to the back alley and kill with a club.”

This puts in jocular form a probable condition of things too
ghastly to contemplate with composure,




