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It was with much pleasure and, I can confess,
some trepidation, that 1 accepted the invitation of your
President, my good friend Max Cohens to address this
dinner meeting of the International 1aw Association. As
a lawyer interested in tne development of international
law, the establishment of 2 Canadian Branch of this
Association -=- one of the oldest and most respected
bodies devoted to the study and advancement of inter-
national law -- seems to me to mark an important step
forward in encouraging ai appreciation of the importance

of International Law in this countrye

ik ksiJa privilege to speag to a group of lawyers
about some of the current problems in international law.

Most of theses 1 think you will agrees have arisen either
during the deliberations of the United Nations and its
a result of these deliberations.

subsidiary organss or as

As many of you may be aware€s I have had the
good fortune from time to time to serve on Canadian
delegations to the Dnited Nations. In this capacity I
have had an opportunity to study abt first hand the

£ law in international

interplay between the rule ©
cal expediency. I

relations and the dictates of politi
with dismay -= & feeling which

have watcheds sometimes
you may have shared == the attempt; on the part of some
states to make international 1a¥ subservient to their

political aims. :

I need hardly P©
group that this is a practice directly contradictory to
the ecuystomary VieWs nemelys that in

the standards at which national policies s
r two incidents from my experience

Perhaps d4f. I recall: one 0
at thg United Nationss T may better illustrate what I

have in mindo

n

o) tions general Assembly in London, I had
tietﬁgnggitig - , t at a dinner given by the Lord
ChancelloT s 1t was attended by most of the lawyers
Particibating in that opening Sessiono. They represented
many countries a rioty of legal systems. As &
distinguished jurist of the soviet Unions Mr . Andrei
Vyshinsky made an ad that occasion which I still
remember vividly pecause Oof the impression it created.
In the 1ight of the many important statements he has
subsequently made on pbehalf of his countrys Mro Vyshinsky's
after-dinner speech in 1946 was of particular interest.



WYy sen

In essence, Mr. Vyshinsky's talk was s fervent
plea for the restoration of the Primacy of law in inter-
national relations. Speaking as a lawyer, he said that
the lawyers around the Lord Chancellor ‘s dinner table
constituted a group who could appreciate the importance
of this plea. As a gathering of lawyers, they all spoke
the same language. To them he expressed an unequivocal
conviction that the peace and sécurity of the world were
inseparable from international law,

What a contrast between these professional
protestations after a hearty meal and Mr. Vyshinsky's
subsequent diatribes on Practical problems intimately
related to the rule of law in international affairs!

. One illustration; 'among many ‘arose during the
discussions of the prisonereof=war,issue in the Korean
armistice negotiations, The debate concerned Article
118 of the Geneva Prisoners~ofwwar Convention which
provides that: ; :

”PrisonerSQOf-whr shall be‘released and
repatriated without delay after the cessation
~of hostilities",

In the debate at tpe seventh session of the
United Nations, Mr. Vyshinsky9 as the representative of
the Soviet Union, insisted that this obligation was
absolutely unconditional ang that all prisoners must be
repatriated; if necessary by force . Canada, in common
with other Western countries, took an ehtirely differentd
view, based on the ground that the right to be repatriate’

who desire repatriation, Any reasonable interpretation
of the Convention supports the ‘conclusion that no force
can be used to effect their return; ’

However, to Mr. Vyshinsky the literal meaning
of Article 118 was the only possible interpretation. :
According to him, the Article hag to be read as,requirinﬂgf‘
the detaining powers to release #hd repatriate all priso?
of-war the cegsation of hostilities»no matter what the
prisoners might wish and no matter what deprivations
might await them on their return home .

Replying to Mr. Vyshinsky's arguments on that
occasion I read to the First-Commigtee o% the Assembly

the following Passage from his own book; "The Law of the
Soviet States T T

Since this debate took place I have wondered
whether I was not doing Mr. Vyshinsky an injustice by
referring to this Passage since it may be confined to
the case of political refugees.,

P
Mr. Vyshinsky's own book to rebuyt the arguments he put
forward on the Prisoner-of-war issye. 2 treaty must b€

B
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interpreted in the light of the purpose which Lf :
‘ e 5 A
serve and few treaties exist whose purposes are sis -

obvious as those of the 1949 Geneva Convention
the Treatment of Prisonerséof~War; 2

This Convention is designed for the

of prisoners-of-war and their humane treatmentpg%t:iiion
times. The categorical language of Article 118 was
intended to prevent the detention of prisoners long
after any militery necessity for their captivity has

disappeared°

At the same time the drafters of the Geneva

Convention did not wish to place an obligation on d
etai
asylum to all prisoners—of-wging

unwilling to be repatriated, The reason for this is
obvious -- traditionally each state grants asylum at its
own discretion and its freedom of choice in this regard
cannbt be fettered. The Geneva conference therefore

decided that no obligation could be placed on the captor
country to grant asylum. It was clearly recognized,
t meant to be prohibited from

however, that states were no
s reasonable to conclude that

granting asylum where 5 g
prisoners-of-war would suffer persecution if they were
himself opposes repatriation

returned and if the prisoner
so strongly that it can pe effeéted only by using force.

this subject during the debate in the

Speaking on
Assembly I expressed the Canadian position in these words:

wThe Indian draft resolutidnooaffirms the

right of all prisoners~of=war - under the
1949, the well-established

Geneva Convention of

principles and practice of international law

and the relevant provisions of the draft

armistice agreement = to release and repatriation
The right of repatriation is admitted without ;
equivocationo :

The right of rephtriation is one thing; the
its implementation is something

use of force in
It ip incbnceivable to admit that such

else o .
force was contemplated by those who drew up
the Geneva Cconventionjg and such an interpretation

will certalinly Hob be endorsed by the vast major-
ity of this Assembly."

As you knows the Soviet claim of forcible re-
patriation was n ,dorsed by the Assembly. The Indian
Resolution was adopted overwhelmingly and the principle

e repatriation which it embodies has now
been successfully carried out in Korea.
me turn to a discussién of certain
ts in international 1aw which are of

to Cenada. I propose %o deal
done by the United Nations

development and codification

Now let
recent developmen

articular interest
grimarily with the work being
in promoting the progredsive
of international lavw.

In doing SO 1 am mindful of the fact that your
Association was originally founded in 1873 to study "the
Reform and cofidication of the Law of Nations" and still
maintains & close interest in this general subject. I
should 11ike 41s0 b aiiex 8 few observations on the Canadian
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attitude towards legal problems in the United Nations
from my own experience and to touch on certain problems
of a direct and practical nature which have arisen from
Canadian participation in NATO and in the United Nations
action in Korea. :

At the outset, it might be helpful to explain
why the United Nations has undertaken the admittefly
difficult task of codifying and extending international
law and how it is seeking to carry out these aims. 1In
the past, codification has been largely the work of
special conferences or private associations. Your own
Association, for example, was responsible for defining -
in 1890 -- the York-Antwerp Rules on General Average.

Commencing with the work of the League of
Nations Committee of Experts it has now become generally
accepted that the systematic codification and development
of international law can only be effectively accomplishe
by a permanent body of experts, who are furnished with
the necessary facilities for research and may call on
all governments for comments and assistance in compiling
material. In my opinion this development is the result
of the urgent need to extend the rule of law as a
principal means of avoiding interstate conflicts in a 3y
world where national relationships have become increasifé
compleX.

This, of course; does not in any way. lessen
the need for studies and projects undertaken by private
groups == particularly in the field of private inter-
national law -- where a great deal remains to be done -

. There are two principal instruments by which
the United Nations is carrying out this task =mythe

International Law Commission ang t+
Committee of the General Assemblyohe Sixth (Legal)

‘The International Law Commission consists of
15 members who are chosen for their recognized competen®

in international law. It has two principal dutiess

(1) the ascertainment, in a systematic forms
... of the existing law; and

(2) the development of the law in the wider
sense by filling gaps, reconciling
divergencies and formulating improvement?
in fields where there has already been
extensive state practice. " §

; |

. ot
i I need not underline the fact that the Commissi
ut:es illustrate very Precisely the nature of inter- .
pPaklonal law. itself. It iz mot a law which can be 1mpos,
/UPOD States but a law which they accept either by exprés

. n
i , . recognition and application
their dealings with one another, Consequentiy if we a7°
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-- In the sphere of codification; thereiore,
the function of the International Law
Commission 1s essentially that of a court;
it .has to f£ind what the international law
is and to_present,it in a precise and

systematic form}

-- Howevery; where there is & divergence of
practice OrT views the Commission considers
itself entitled either to choose among con-
flicting contentionss OTs perhaps more
reasonablys tO formulate a solution which
is in the nature of a compromise .

-- MAgain, an opportunity frequently occurs to
examine existing rules of international law
in the light of modern developments and to
suggest such improvements as may be required
in the interest of justice and increased

social progresse

Ultimately the Commission’s work must be Comqined
with another function == partly political in nature --'
namelys the transformation of the products of its re-
searches into international conventions for adoption by
states. This is carried out by consultation with Govern-
ments and the eventual submission of draft projects for
consideration by the Sixth (Legal) committee of the

General Assembly s which recommends the action that should
be taken by the Assembly sitting in plenary session.

nt out in passing that

And here I might poi
ixth Committee of the

while the Legal Committee 18 the S
1 Assemblys and the First Committee

United Nations Genera

nandles security and political questionssy under the League

of Nations the- situation was reversed . In the League

the First Committee ded ¢ with constitutional and legal

: 4 the last one with political problems. One

sult of this change in emphasis has been

that many items which have had important legal aspects

have never comeé to the Legal committee . Faulty drafting

- and ambiguity in the operative words of Assembly I€-

splutions have been inevitable consequences of thiso

A The 1ist. of codification projects on which

the International w Commission has taken recent action
the law of international

includes among other thingss
arbitralaprocedure and the regime of the high seas.

s and primary purpose‘of law in
a basis for the

e

ent of disputes:. states have always

to use international law effectively in this

been able a court of arbitration and Canada

od 1 arbitration on many occasions

ﬁﬁiaﬁﬁglii,the rTrail Smelter case and the "I'm Alone" :

controversy - .
The importance of jnternational arbitration,

in my opinions 1ies in these considerationss

ortant a disputes the more

_. the more imp

1mportant it is to have it settled by a fair

ribunal. If it is not possible or desirable
to bring it before the international Courty

an arbitral tribunal is the logical coursej
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-- Similarly it is absured to prevent :..e
settlement of a disagreement between states
as to fheir legal rights -- which is embit-
tering their relations -- because one of the
parties to the dispute asserts that it is a
political question or one of honbur or vital
interests and therefore not suitable for
arbitration; )

-=- The commonsense of international arbitration
18 simply this -~ if you have a quarrel with
someone you can refer it for judgment by
mutually acceptable arbitrators and so avoid
the unpleasantness of Prolonged dispute,

repture of relationships or even conflict.

Nor should it be forgotten that in the long
history of international arbitration there are very fev
instances in which the award has not been carrded out.
Part of the reason for this undoubtedly lies in the fact
that frequently a court of arbitration is the most
flexible and most desirable tribunal for the settlement
of international disputes since the arbitrators may be
chosen for their special technical skill and the parties
are free to determine the competence of the tribunal &P
the law which it is to apply. '

‘ The purpose of the Draft on Arbitral Procedur®, ;
which ‘Bas been prepared by the Intérnsticmal ‘Taw Commi 57

practice.

~~~ ~ The following two Provisions of ‘the Draft
illustrate this aim: ° ,

(1) Determination of Dispute:

is yet in eXistence.

(2) Validity of the Award:

tribunal exceedeq the powers conferred upon it and that
the award is therefore a nullity. 1In such a case e
present internationa] law does not provide any effecti?’
means of determining whether the allegation is or is
not well founded, TIn this case the Draft on Arbitral
Procedure woulg empower the International Court -to
determine the validity of the award.

of a convention. In tphe Canadian view, however, it 18
@ valuable contribution towards the codification of
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existing law and the development of new law wnere the
present practice is deficient.

Then there is the question of the Regime of
the High Seas which is in need of codification in order
to prevent the principle of the freedem of the seas
from being transformed into a series of regional and
conflicting doctrines. "The International Law Commission
nas undertaken a study of this question with the object
of codifying the law of the high seas in all its various

aspects.

0f these the continental shelf concept is
perhaps the most interesting in view of the great variety
of national claims which have been made in recent years
asserting jurisdiction and control over the seabed and
subsoil of submarine areas contiguous to the coatt. A
documentation of these various lews and regulations would
volume but there is as yet no inter-

now f£ill a large
jon or firm agreement on the subject. The

national regulat
Commission’s Draft Articles on the Continental Shelf are

intended to provide a basis for the general acceptance

of the continental shelf concept in international law.
With regard to the extent of the shelfy the

Commission believes that it should be limited to submarine

areas adjacent to the coast where the depth of water

does not exceed 200 metres. This represents the present

limit of practical exploration and exploitation and also

the depth at which the shelf in the geological sense

generally begins t6 slope to the ocean floor.

remembered; however, that this

fixed arbitrary 1imit may work to the disadvantage of
many states and a more flexible formula based on the
criterion of exploitability may eventually have to be
considered. With the advance of scientific and technical
knowledge, that which is not exploitable today may well

be exploitable in the near future-

The question of fisheries of the high seas has
also been under study by the international Law Commission
as part of the general topic of the Regime of the High
Sess. Tnree draft articles nave now been adopted by
the Commission covering the basic aspects of the inter-
national regulation of fisherd®s. The most important
provision would jmpose a duty upon states to accept as
binding regulations enacted by an jnternational author-
ity to be created by the United Nations. Here the
Commission is to 2 large extent aiming at the creation
of new law which would nave far reaching consequences
for Canadas; oneé of the principal fishing countries in

the world.

1t should be

jectsy of tsourses have eggagedithe

1g attention in previous years an remain to
ggmﬁiiiiggos one of these is the proposal for the ¢éreation
of a substantive international criminal law which would
be applicable to nd which resulted in the
Commission's praft Codé of Offences against the Peace
and security of Manking . parallel to this project is the
suggestion for the establishment of an international

criminal court.
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A related problem is the question of defining
“"aggression". The Charter of the United Nations uses
the term but deliberately avoids a definition, leaving
it to the Security Council to decide in each case whether
a particular act constitutes a threat to the peace or
a violation of the peace. All attempts thus far at a g
definition have falled -- possibly because it ig dirfficul
to establish aggression apart from the circumstances
in which the act takes place. Not only may the act it- §
self assume innumerable forms but the element of intenti?
is an essential factor. The Canadiasn view has been that
a definition along the lines considered thus far would
serve no useful purpose in furthering the aims of the
Charter. :

At this point I would like to outline briefly
the Canadian attitude towards a problem with legal
implications which has been discussed from time to timeé
in the debates of the United Nations. It is one with
which I am familiar as a Canadian representative during
the period when the question was under. consideration
in the Assembly.

I refer to the question of domestic jurisdiqﬁﬂg’
which was well illustrated in connection with the 1tems
on Morocecco and Tunisia ang the problem of racial dis-
crimination tn South Africa. These two issues pointed
up the basic difficulty of reconciling Article 2(7),
the domestic Jjurisdiction Clause, with other articles

scope of the Charter and, except for Artizle 12, to make
recommendations. Articie 12, as most of you are no

Canada has taken a firm stand re
garding the
competence of the General Assembly to consider certain
matters. We maintained, for instance, during the
-Seventh session of the General Assembly in 1952, that

African racial discrimination issue

provided it had
been placed on the agenda of the As;emblyo Neverthe-
less we indicategd our. respect for the sovereign rfghts

As Acting Chairman of the Canadian'Delé ation?
3 explained\our position in this way: "

i
YooooooWe feel that a distinction must necess®
be drawn between the right of the Assembly ©°
discuss any matters within the scope of the
Charter and its competence to intervene .

B3 ods ot bavad. ARl 000 it, once the Geners!
Assembly has decided to place an item on it$

agenda, it has decided, in effect, that it ﬁ%%
competence to discuss it........ We do nob £0
1ieve that the provisions of the Charter are |
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be interpreted in such a way as toc ¢xclude
discussion of an item once it has been placed

on our agenda."

Finally I would like to mention some problems
which have risen out of the conflicts in Korea and our

participation in NATO .

TrHe Korean conflict is the first effective
example of collective police action taken under the
control and authority of an international organization
in order to restore peace go an area where aggression
had occurred. For the United Nations this action has
been conducted by an international field force desig-
nated as the United Nations command and the Armistice
Agreement was signed by the Commander in Chief of this

unified force.

International unified commands of the forces

of several countries are not new. There were, for
example, unified Allied commands in the principal theatres
of the Second World War and NATO has a unified command
structure . 'However, NATO troops are still national
troops, raised; supplied and administered on a national
basis. They preserve their political and military
identity and seen to possess no more legal homogeneity
than did similar troops in World War II despite their
integration in the supreme*commando The Treaty con-

: 3 Defence Community envisages what
would seem to be the first truly international force,
wearing the same uniform, subject to & common code of
discipline and owing allegiance to the Defence Community.

war, howevers have deve{oped in

the context of wars between states. The Geneva Con-

ventions of 1949, as an example, were signed by states
e conduct of hostilities by

and do not envisage th
forces acting under a unified international command .
Under the provisions of the Prisoners-of-War Convention,
prisoners may only be punished for acts forpidden by
the gaw of the Detaining power or by international law
and must: be tried by the ‘same courts and according to
the same procedure as in the case of members of the
ining Power. '

armed forces of the Deta
If prisoners are to be regarded as being held

in the custody of an jnternational military command

acting as the what law is to be applied

in trying them for t courts and procedure

should be used? Similar problems arise in the determination

ol respensibility for viglations of international law. In
attempt was made to solve some

the Korean conflict an
1ties by the voluntary assumption on

of these difficu
s the United Nations Command of the obligations

the part of
creaged by the Geneva Conventions of 1949

The laws of

For the future: it may be necessary to consider
4 permittingvan international military
ty to conventions relating

© and itself to pecome & par
. i uct of hostilities. This possibility is
the Special Protocol annexed to

nized by

ol St binds the member governments to
facilitate the adherence Of wthe Community a8 such" to
{nternational conventions on the laws of ;aio T%e ¢

a tive would seem sions to e
s nere a mumber of states act through

account of situations W
the agency of an international command .
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Different legal problems arise in ti.e of
peace in relation to the status of military forces
abroad. Canada, for instancey, is a party to the Agree-
ment between the Parties to the North Atlantic Treaty
Regarding-the Status of their Forcesy; which come into
force last year. This agreement governs the legal
status of Canadian military forces stationed in Burope
in fulfilment of our North Atlantic Treaty obligations
and contains detalied provisions governing such matters
as Jurisdiction in respect of offences committed by
members of a visiting force, the settlement of claims
for damage to properfy and fiscal immunities.

 Tonight it has been possible for me to indicate
only a few of the many problems of international law
which are of concern to Canada. In doing so I would
not wish you to forget the wider significance of these
questions which 1s perhaps most clearly put in the
words of St. Augustine........ "Peace is the tranquilli’
which comes of order." *

Lasting peace can only be achieved in the con-
text of law and its realization must therefore depend
- to a great extent on the increaseg willingness of states
to accept and to apply the principles of international
law in their dealings with one another,

In my opinion there is nothing impractical or
visionary in this concept of peace through law. In
modern civilized states the conviction that a lawful
order is essential to their internal government has
been long established. I believe that the same morality

and respect for law is equally nece s
state relations. Y ssary in inter

Perhaps the best ewvidence that international
law can function~effectively is the work which has

already been accomplished by the Permanent Court of
International Justice and its successor; the piesent
International Court. As Canadians we can be proud that
a countryman of ours now sits on the Court, in the
person of Mr. Justice John Read. I might say that it
was my privilege to cast a vote in his favour when
nominations for the new Court were being considered.

1s the basis for peaceful co-existence [ts progress
is therefore the only accurate measurengg igssggcgssfu
international cooperation., The international lawyer

Who -accepts the fact that peace is inseparable from laV¥
and increasingly must be waged with law can do much to

further this end. no matter what
political belief;o his nationality or




