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The second question is stated in these terras :

2iid. AYhetlier upon a hearing before two of the Arbitrators only, these

two could legally give a decision in the absence of the third.

In the first question the case is put, of a decision by the two upon a

hearing before all : in this, two only Avcre present at the hearing, as well

as at the decision. Whatever application the authorities cited may have

been supposed to have to the former question, it is impossible to maintain

that anything can be found in them to justify an affirmance of the present

one. The reasons arc su])stantial why the two cases should not be confounded.

When a case is heard before all, each has an opportunity of expressing

his opinion, and of endoavoring to influence that of his co-Arbitrators. In

that endeavour he may or may not succeed, but there is always safety

in discussion, and from a conflict of opinion the truth is more likely to be

struck out. But when the hearing as well as the judgment is by two only

in the absence of the third, this advantage is lost, and whatever aid the

suggestions and even the dissent of the tliird Arbitrator might afford in

arriving at a just conclusion is wanting. Sucli is the obviou3 and weighty

reasoning to be found in cases in which the fact of the absence of one of

the Arbitrators from the hearing and deliberation, is dealt with in the

English and American Courts, and its applicability and conclusiveness in

the present case are too manifest to be denied.

It seems self-evident that if the Tribunal consists of throe, each party has

an interest and a riglit to be licard before the three, even if after the

hearing and deliberation judguiont can, in any case, be based upon the

opinion of two of them against that of the third or in his absence. The
three Arbitrators composed a Court ; and it is to be observed that in all

Statutes constituting Courts, the number is specially fixed, before whom con; s, L.c.p

proceedings can be had in the absence of the othci'5. For example, by ^^^'

Statute, our Court of A[)poals is made to consist of Five Judges of whom
by special provision four may sit, in the absence of the fifth, and throe

may decide. Similar provisions are made in the Statutes constituting

Courts in Upper Canada, and in the several United States ; and if it were

necessary to extend the examination, would be found, I have no doubt, in

the Legislation of other countries. Xow it will not, I apprehend, be pre-

tended that if a Court be created to consist specifically of three judges,

with no i)rovision that a less munbor shall be a qiioruin, omq or two of tliem

alone can exercise the jurisdiction committed to the Court ; the authorities

of the Civil Law arc conclusive upon tliis point. Tlie rule is concisely

and pointedly stated from the Roman Law, in a book of familiar reference,

in these terms :
" Dans les Arbitrages de mcme ciue dans les ti'ibunaux,Nouv. Don. v

" les decisions passent a la pluralite des voix ; amsi, suppose qua y ait

" trois Arbitrcs, ce sera I'avis uniforme do deux, en supposant (pie le troi-

" sieme soit d'uu avis different, (pii formera la sentence. i\Iais il ne faat

" pas conclure de la que (piand il y a trois Arbitrcs, deux puisscnt pro-

" ceder seuis au iugement en rabsencc du troisieme. II faut (pie tous

" assistent au jugenient.'' And this was conformalde to the rule and prac-

-' tice of the French Courts. Tous los Arbitrcs, " says Pigeau, " doivent i.;,. rroc; civ.

" etre assembles pour juger. Un seul manquant, on no le pent ; et la f,f
^ pP' '^^>

" sentence serait nuUe quand memo tous ceux qui Font rendue auraient "
^**^

" (5t6 de meme avis. Si un Arbitre refuse d'assistcr au jugemcnt, on ne
" pout y faii'c proceder par los autres."
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