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There had been vo order of reference to the Master to
ascertuin the amount. nor any asscsinent by a jury, nor
auy scr. fit, to enquire a8 W govds:

Hld, on applieation tu set aside the judgmonts and writs,
that the judzment was s fiuxl judgmert, and that no
teference or nssersment Was requisite.

Jeld. wis0, that the writ agamnst goods on a judgment of

assets quanao was iiregular, there hasing been no writ of
sei fu, or revivur; but that notwithst«nding the writ |
sgninat lands was not irregular, as the record shewed there |

SUere O goods,

J1-1d, also, that the proceedings on the suggestion wereregu-
lar, without zuy leave to entsr such suggestion or judg:
ment thereon ; and that the discrepancizs Letwoon debt
and damages were mere defects in form, and amendable.

Quare. whether any suggestion of Jands at all wus
requisite?

(C. P, T.T., 1866.

In Easter terin last £ Osler obtaived a rule
cailing un the plaintiff tu shew cuuse—

1. Why the julgmest herein entered on 19th
of February, 1866, and the writs fleri fucias
ugaiost gouds and aguinst lunds issued thereon
=hould not be set aride with costs, for irregu-
larity, on the followiug grounds:

Because the judgmert was a finul judgment
in agsumpsit and not in debt, and wasnot signed
for default of plea, but after the filing aud ser-
vice of an admission of the defendant's plea and
¢t a prayer of judgwmen. for the plaintifi's daw-
ages; yet there was no order referring it to the
Master to ascertain the amount of damages to
which the plaintiff was entitled and for which
the judgment was to be signed, nor were such
damages assessed by a jury or ordered tu be
calculated Ly the Master; and it did nut appenr
ficm the judgivent, ur frur any pupers or pro-
cecdings filed in this suit, how or by what
authority the damages were ascertained, or
judgment signed.

2. Why the fieri facias against gools and the
cheriff’s return thereto should not be set asilde
and quashed on the further grounl. that the
said writ was issued on a judgment of assets
quundo acciderint befure any writ of revivor or
relre fucias had been isswed un the judgment, and
because the said writ did not fullow the judgment

3 Why the writ of fleri facius against Iands
<f the intestate, Eli Gorham Irwin, deceased. in
the bands of the sheriff of the united cuunties of
York and DPcel, should not be set aside on the
further grounds, that no proper Writ of flert
Jacias against gcods was ever issued or returned
herein to ground such f. fu. against lands, and
that the writ against lazds did not follow the
judgment on which it purported to be issued.

4. There was no award of judgmeat or.execu-
tion on the roll of judgment, which warranted
the writ of ficrie facias against lands until the
return of an cxecution regularly issved against
goods, and that there was no award of judgment
on the suggestion entered on the roll.

5 Why the said suggestion and all subsequent
proceedings had thereon sbould not be set aside,
ag aforesaid, on the ground that the said sugges-
tion was eatered on the roll without the leave of
the court or a judge, and that there waspo award
of judgment thereon.

In Trinity term last Leith shewed cause:

The judgment was a judgment by default, as
for want of « plea displacing the right of action,
and consequently was final, and oo reference or
assessment was requisite.—C. L. P. A. secs. 57,
147: Wms. Exrs. & Ed. 1794 ; Sickles +.
Asseltine, 10 U. C. Q. B. 206, per Draper, C. J.

The discrepancies as between debt and dem-
ages are immaterial, since under the C. L. P. A.
it need not uppear either in the writ, the declara-
tion, or the judgment, whatis the form of action :
secs. 9, 78, 76, 240; and although the form of
exccution given by the rule of court uselessly
keeps up the distinction, it is not peremptory,
ard may be departed from.—ZLowe v. Steele, 15
M. & W. 380.

The discrepsncies are amendable &g mere form.
—Emsley v. McKenzie, 9 U. C. Q B. 559; Short
v. Cuffin, 5 Burr. 2730; Hall v. Thomson, 9U.C.
C. P. 260.

Even though the fi. fa. goods be irregular,
still the fi. fa. against lands is regular, and way
well have issued without any prior writ agginst
lar 1s, as the vrecord shews there were no goods,
ard so there was no necessity for any sheriff’s
r.turn of no goads. To hold that a writ agajost
goods must precede the writ against lands would
be to preclude the plaintiff from ull execution,
since under the English practice no writ against
goods can issue until & return to & sci. fa. tbat
there are goods, and thus, if there never were
goods, the plaintiff could never reach lands.—
Wms. Exrs. 1807.

The suggestion was proper without leave of
the court, and no judgment was required there-
on—Mein v. Short, 9 U. C. C. P. 244, 11 U.C.
C P. 430; Hogan v. Morrissey, 14 U.C. C. P.
443.

No suggestion at all was required, la Js being
made subject to the same remedies and process
for satisfaction of debts as goods, uunder 5 Geo.
ch. 7, sec. 4, 27 Vie., ch. 15, and no suggestion
is ever made or required in regard to goods.
Such suggestion, if made, is not traversable—
Mein v. Short, 9U.C. C.P. 244, per Draper,C. J.,
and so no judgment is required thereon.

Osler, contra:—

The £. fa. against goods here could not be
rightly issued without a sci. fa.: Goodtitle d,
Murretl v. Bedtitle, 9 Dowl. 1009.

rorms of actions are not wholly dispensed
with—Aingan v. Hall, 24 U. C. Q. B. 248 ; Hunt
v. McArthur, 24 U. C. Q. B. 254.

The judgment here was only interlocutory,
and an sssessment or computation should have
been had or made before final judgment could be
entered—Hayward v. Radcliffe, 4 F. & F. 500;
Crooks v. Dickson, 16 U. C.C. P. 528. The fi. fa.
against the goods was irregular—C. L. P. Act,
8. 310; Arck. Pr. 11th ed. 1122, 1132 ; 2 Saund.
218.

1t is not contended that if the plaintiff could
rigbtfully issue an execution against lands, it
was necessary to issue one first against goods;
perhaps, s fi. fa. against goods meed not have
been issued—27 Vie. ¢h. 15.

Judgment shouid have been signed here, as in
Gardiner v. Gardiner, 2 0. S. 520; Ilolion v.
Mucdonald, 12 U. C. C. P. 248 ; Hogan v. Moris-
sey. 14 U. C. C. P. 441.

The suggestion of lsnds could not be rightly
made without the leave of the court or of a
judge, snd judgmwent should have been sigaed
on the suggestion.— Watson v. Quilter, 11 M. &
W. 760.

A. WiLsoxn, J. delivered the judgment of the
court.



