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must give some consideration to wbat caused tbe government
to avoid doing in tbis case wbat it did in the Senate case, wby
it did not exercise its rigbt to make a reference in tbis case.

1 suggest tbat the answer is contained in the subsection
entitled "Legal Strategy" on page 52 of the leaked Privy
Council memo, wbicb reads as follows:

(6) There would be a strong atrategie advantage in having the joint resolution
passed and the U.K. legisiation enacted before a Canadian court had occasion 10

pronounce on the validity of the measure and the procedure employed to achieve
it.

Some hon. Members: Shame, shame.

Mr. Clark: Tbe advice to tbe government tben continued:
This would auggeat the desirability of swift passage of the resolution and the
U.K. legisiation.

This bas clearly been tbe purpose tbrougbout, to try to bull
this tbrougb tbe Parliament of Canada.

Most of us bave focused on wbat it bas done to, our
institution, the institution in whicb we work. We know the
damage it bas done to Parliament; 1 will not repeat those
arguments. But tbe point is that there was also an attempt
made to get around tbe Supreme Court of Canada. It was not
simply an attempt to get around the Parliament of Canada but
to get around a second major and central Canadian institution.
I suggest tbat was done witb absolute deiiberateness. The fact
that it was done deliberateiy is a matter wbicb will bave to
weigh upon Madam Speaker's decision as you consider whetb-
er or not tbe interests of justice, of fair play and of tbe
importance of prejudice to the courts bave been respected in
tbis case. That is tbe Kirby document.

Another matter Your Honour will want to consider-and
we are dealing witb new ground bere-is the questions upon
wbicb some authorities bave written but on wbicb no legal or
parliamentary autborities bave yet decided. 1 am sure Madam
Speaker wîll want to, consider sucb commentary upon ques-
tions of sub judice as bas occurred in learned writings, such as
tbe book entitled "Judicial Review of Legislation in Canada",
tbe autbor of wbicb is Mr. Barry Strayer, wbo is presently the
deputy minister of justice of the Government of Canada. I
sbouid like to quote from two sections of Mr. Strayer's book.
The first appears on page 188 after a review of tbe practices
concerning tbe relation between courts and Parliament. He
said:

From this brief historical review of the reference systemt two facts emerge
which place il in an interesting perspective. First, il may be seen that at both the
federal and th1e provincial level this device was looked upon as an integral part of
the functioning of thse Constitution.

It was not sometbing incidentaI; it was at tbe very base of
the functioning of tbe Constitution. He continued:
After several years of experience with the reference power under the Supreme
Court Act, unaatisfactory as it had been. both government and opposition in the
House of Commons were agreed that it should be retained.

In other words, wben tbe question bad arisen before in this
institution, botb government and opposition decided tbat the
principle, wbicb the government decided not to exercise for its

Point of Order-Mr. Clark
own partisan reasons, was sufficiently important to the systemn
that it sbould remain a part of the system. He continued:
The debates in 1890 and 1891 primarily reveal a concern that the system should
bc made to operate properly.

I want to emphasize the foilowing sentence:
There was a general assurmption that this ia an important device for ensuring
that neither Parliament nor the legialaturea exceed their constitutional powers.
Similarly. the reaolutions at the 1887 interprovincial conference show that the
provinces placed great emphaaia on thia device, their concern being that they
should be equally entitled t0 reaort t0 it.

1 raise the question, that if tbey are to be equally entitled to
resort to it, tbey sbould be equally entitled to ail the conse-
quences of a resort to the reference. One of the consequences
of a resort to the reference, wben it is exercised by the federal
government, is that this Parliament cannot debate the ques-
tion. What 1 arn arguing is that it has always been the
understanding in relation to references to the Supreme Court
of Canada that wherever the reference arose, so long as it
arose legally from a province or the federal government, the
consequences should be the same. If a federal reference would
have stopped Parliament from debating the matter, then a
provincial reference sbould stop Parliament from debating the
matter.

* (1540)

Some hon. Meinhers: Hear, hear!

Mr. Clark: This device, then, has always been seen as a
protection of the Constitution. It bas always heen seen as being
a guarantee against excesses by one level of government or the
other. There are many cases whicb corne to mind. 1 can tbink
of some cases in my own province wbere, in the past, actions
were taken by the provincial government of the day wbicb
seemed to be excessive. We can alI think of cases where those
excesses have been taken. We ail know the need to have some
protection in a federal systemn against those kinds of excesses
being taken. The reference devîce is there precisely to provide
that kind of protection, as Mr. Strayer said in bis authoritative
and respected work.

1 want to quote one last reference from Mr. Strayer's book
because it specifically deals witb one kind of excess. On page
193 be says:

Finally, references provide a flexible means for each level of government t0
police the conatitutional exceasea of the other level of government.

1 empbasize, Madam Speaker, "to police tbe constitutional
excess."

We bave been arguing, and it is a matter of argument in this
House, wbetber or not tbere is a constitutional excess being
practised now. Tbe point is tbat tbe question wbetber there is a
constitutional excess bas moved beyond this institution into tbe
Supreme Court of Canada. As Mr. Strayer points out in bis
authoritative work, tbe reason for tbe reference provision is
preciseiy to provide eitber level of government-the provinces
in tbis case and the national government in otber cases-a
means of protection against tbat kind of excess. Tbat, 1
suggest, Madam Speaker, is sometbing you will want to con-
sider very carefully in comning to your decision.
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