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mnere power and flot an sheolute trust for sale, and a sale took place afleT
the death of the mortgagor, the surplus proceeds went to the heir, even though
the trust of theni should have bcn declared ini favour of the personal repre-
sentatives. Wright v. Rose, 2 Sim, & Stu. 323; Boi.rne v. Bourne, 2 Ha. 35
But since that Act. if the sale be made belore the lata shifts unto the heirs
*he surplus must go to the personal representative. But if the sale takes
place after the land vests in the beirs. the former law will prevail. On a
badIv drawn mortgage, by inattention to the above, lhe mortgagee may
frequently be misled into payment to the wrong party. Where ansale is had
in the lifetime of the mortgagor, the sî.rplt proceeds will go to personal
repres-entative-3 on his death before payaient. The general principle is, that
the property or it.s proceeds ill, where there is a mere power of sale, go to
reul or personal represeritatives. according to the state in i hich it wau on the
death o>f the mortgagor.

The mortgager, in distribauing the surplus purchase-money, is under an
obligation to e~ thut it is pruperly applied. and thât collateral securities held
hv I3ubSNPle,<'t incunhbrancers artsvc for those entitled to them. Glorer v.
Souuhern I.oon (Co., 1 ().L.R. .59; sa hcld by the majority of the Court.

The effect of giving notice of exerciaing the power of sale is to stay al
proccedings for thie trne if an') mentioned in the notice for paymert. even
the procee'<ings uiiter the notice itself. I{.S.t. eh. 112. sec. 29. The original
statute providing for this declaredth lat no further proceedikogs "st law or
in equitv' should be taken. and no suit or uction should lx' brought, the
purpose being to en the vnaking of îînnecessary coEts. After the Judi-
catire %ct wma .. sd and thc distinîction betw~een Courts of 1%~w and equity
WM. abolisliedl. the words, -a Ia%%- or in equity,' were dropped out of the
Art in the next revision of thîe 8tataîte. The Art ini that condition sirnply
deelares that no fîîrther proceedings and fn action shall be taken. after a
notice given, until the èxpiration of the tiine mentioned in the noticý'. Ilence
it was hcld that further proceedîngs fo- sale îînder the power asciif wcrcm
included in the einactrnent, and noticetoseîl lias therefore theeffcýýt of staying
ptroceedings to seI., SniiUh v. Broiun. 20 0.11. 165; Lyon v. Rytrsoii, 17 P'R.

fflnt.) 516. It is flot necessary to deniand the rnoney in a notice of sale.
or to f1h or muention any time in the notice for doing an3-thiig required !o be
don., ait hougl, die' aîiourit claimcd for principal, interest and coot8. rcspec-
tivelv, mnust le, stated in the notice. R.S.O. ch. 112, sec. 28. But if anv
tinie is incntioncd. it shotilli 'w forthwitlî, iii order to prevent. the notice from)
ojýrntinjg as a stay. The encitnent in question autlîoiizceean application
to thé, Court for Icave to bring an action. notwithstaliding the stay, anel thc
motion may be made ex parle. and iii neyer ref uffe when the desire is to recover
possession i .n anticipation of beiNg obliged to deliver the landI to a purrhuser.
But this section doce not appl: to procutdingiq to stay wastc or other injurQ-
to the mortgagetl vropert 'v. The notice operates as a st v hctlier the
actinn is commencetl before or after tlie notice is given, Perry v. Pr, 10
II.. (Ont.) 275; Lyon v. Rycrron. 19 J.11. (Ont.) 516.

Where a decd in absolute in fori. buit is, in reahity, a secuurut ' for nioneY
lent, no power of sale is inîplied iniiit anti tii grantee cannot sedI wAithou)t
the concurrence of tic rc.qluu quet !rut./ flif arinuflon v. Sinclair, 34 O..1.
61; '23 D.L.l1. 630.
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