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Full Court.] JoNEs zi. GKEES. [MaY 31.

ConIrte-Ezidence-Signature of agreemhent proacred 4y missialement of
the contents- Consensus ad idem.

Appeal fron the decision of a County Court in favour of defendant-in
an action for trhe price of a stacking machine supplied by plaintiffs under
the folIlowing circumstances :-Defendant negotiated with one Pryde,
plainîliffs' agent at Boissevain, for the purchase of the machine and was
asked by Pryde to sign an order for it on a form partly printed and partly
written. Being in a hurry to catch a train, he asked Pr-yde if there was
anyihing in the order that would con'pel hlm to keep and pay for the
machine if it did not work satisfactor:.Iy, saying if there was he would not
sign it, when Pryde told him hz could have ten days' trial of it and could
rcîurn it to the warehouse in Boissevain within that time if he was not
satisfied with it without incurring any liability.

I efendant then signed the order, which was forwarded by plaintiffs,
who accepted it and shipped the machine from Carb.'.rry, where theïr head
office was situated. The order provided for only one dayes trial, and
required the defendant to return the machine at bis own expense to Car-
berry if it would flot work properly.

'Ihere was a printed direction at the top of the order to give the pur-
chaser a dluplicate, but none was given to him, and the order was flot read
ovrr by or to the defendant before it %%as sent 10 the plaintiffs. The agent
admitted at the 'rial that he thought at the time that the order provided
for a ten days' trial.

Defendant tried the machine several tirnes, and not getting it to work
satisfactorily, returned it to the warehouse at Boissevaîn within ten days,
and notified the plaintiffs' agent there.

Iidd, foilowiîig Fosier v. lajp, LR. 4 C.P1. 704, and Afürray
v. _fenkins, 28 S. C. R. 565, that upon these facts there was no consensus ad
idem between the parties and no binding contract entered int between
them, and defendant was not estopped by iny negligence on bis part froni
sýetting. up tbis defencc.

He/d, also, that the evidence to shew that defendant had flot intended
to sign sucb a contract as the one he did sigii tî:rned out to be was flot
in-idmissible on the ground that it tendcd t0 vary a written contract by
oral evidence. Saulfs v. I-ike, i i M. R. 597, distinguished.

I'itbaao, for l)laintiffs. ifoK.C., for defendant.

Full Court.] WHITI.A il. ROYA. INSURANcE CO. [ýMaY 31.

lAire i,,suaue - Condition asi ta at/wr insurance wilhou/ (onsnt - .'ntecri,

Appeal by the Manitoba Assurance Co. against the decision in the
case against tbem, noted ainte P. 174, and appeal by %Vhitla against the

I.


