
CRITEISIA OP PARTNERSHIP.

the question, who are partners as to third
Pei-sons ?"

.Ail the cases where there is no express
contract of partnership among the parties,
may be reduced to the foiiowing formula:

A contract between A. and B., C., having a
legal dlaim against A., assumes that B. is
subject to the sime iiabiiity by reason of his
contract with A.:

In construing the agreement bet-ween A.
and B., the real question is, whether or not it
raises the presumption of a contract between
B. and C. According to the rule of Cox v.
ffiekman, it must appear that A. was the
agent of B. in contracting the debt to C., and
the agency is sufficiently proven hy showing
that the trado carried on by A. was in fact
carried on in behaif of A. and B. We thinik
the proposition is better stated thus :-A.
being indebted to C. for a benefit moving
directly and simultaneously from C. to A. and
B., the samne cause which makes A. a debtor
necessariiy makes B. a debtor aiso, and there-
fore they are partners.

In Ileskete v. Blanchard, 4 East 144, Lord
Ellenborough held, in accordance with the
prevailing doctrines on the subject, that a man
nîight be ap artner as to third persons, thougli
so far from being a partner with his immediate
con tractor, that hie might bring an action
against him on their contract. This class of
cases is thus disposed of by Bramwell, J., in
Bu lien v. Sharp, ub.i sup. 124:-"Partner-
ship means a certain relation between two
parties. klow, then, can it be correct to say
that A. and B. are not in partnership as be-
tween themseives, they have flot held them-
selves out as being so, and yet a third person
bas a right to say they are so as relates to
him é But that mnust mean inter se, for part-
nership is a relation inter se, and the word
cannot be used except to signify that rela-
tion." Now the "relation inter se" must
always depend upon the contract inter se, and
place the parties in the saine relation to the
creditor, for othorwiso A.'s contract with C.
cannot be B.'s contract with C.

There is a class of cases where the contract
between A. and B. (adoptiDg the foregoing
formula) is one of bargain and sale, and the
stipulation for profits is only intendod to
designate a mode of paying the price. The
case of the bargain for a house* stated by Mr.
Parsons is one of this kind, and shows to
what extravagant iengths the rulo of Waughs
v. Carver may ho carried. The idea of a
partnership between A. and B. in such a con-
tract as this, we venture to, say, wouid nover
have entered any roasonablo n>ind that was

* If two men were bargaining for a houe and the seller
says, 1'Your business la s0 presperous, you ean afford to
pay me ail 1 ask ;" and the buyer replies, "«Yeunisistake,

tieprofts of myÏ business are not se large as yen think;
and the seller rejoins, " Weil, 1 will, at ail events, take one-
fourtis of your next year's proits for the house,"1 aud a
written contraet is exeeuted on these tenis, it wiiuld be
simply absurd te eontend that this sale et a house made tie
seller iable for ail thse business debts ef thse buyer: Pars.
on Part. 71.

not misled and prejudicod by the unwarranted
significanco with the word profits gradually
acquired on the, authority of judicial interpre-
tation.

1The case of Barry v. Neshami, 6 C. B. 64 1,
may ho cited an illustration, and the foliowing
arrangement wiil simpiify the meaning of tise
contract.

1. There was a sale of a newspaper by B3.
to A. for £1,500, payable in se-een annuai
instaiments; 2. B. guaranteed A. a clear an-
nual profit of £150; 8. A. agreed in consid-
oration thereof to pay B. ail the profits in
excoss of the £150, until thoy reached the
sum of £500; 4. If the surplus profits should
amount to £600 during the seven years the
instaiments lad to r, then A. agrced to pay
in addition to what hoe lad aiready promised,
the existing liabilities of the paper, not ex-
cecding £260; 5. B. should receive sncb
surplus profits only until they amounted to
£500; 6. A. might pay off ail the purchase-
money, assume ail the liabilities of the paper,
and become entitled to ail the profits at any
time; T. B. might withdraw bis guaranty of
£150 at any time.

The question was whether B. was liable ns
a partner for goods supplied to the newspaper
on A.'s order, and the court held that hoe was,
on the ground that hoe was stili the ownes- of'
the oiener, and participa ted in the profits, as
stated in the opinion of Manie, J.

Now, if B. continned to own the paper there
can be no doubt of lis liability for its debts;
but whether as a partner or not, is another
ques tion. For if there was no sale, A. was iu
fact nothing more than a " salaried agent re-
ceiving a definite sum out of tise profits as a
compensation for services," and in this case he
could have no interest in the surplus profits.
But it seems that there was a sale, that ail the
subsequent stipulations had reference only to
the mode of payment, and that the surplus
profits did actually go to help pay what A..
owned B. Nor was payment confined to
profits alone, for A. might at any time have
paid the wbole price and become entitied to
ail the profits, or B. might have withdrawn
the guarantee, and in eîther case there wouid
have remained a simple undisguised contract
of bargain and sale. It was not even a con-
ditionai sale, for B. retained no ownership in
or dlaim upon the newspaper, nor was there a
provision that hie shouild take it back in any
contingency.

If ho was a partner thon, it was because of
the agreenment that a third of the debt (£600)
might po8silily be paid out of the profits, and
we say possibly, for this part of the agreement
might have been rescinded. Was the mode of
participation viewed in connoction with ail the
circurastances, such as to, constitute a part-
nership betwoen A. and B. ? We conclude
that it was not, and we do so with the less
hositation because the decision of, this case
was oxpressly founded on the principle of
Waucgh v. Carver. Wightman, J., in Cox v.
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