
108 Vol VII.] LOCAL COURTS' & MUJNICIPAL GAZETTE. [uy 82

and General Gaoi Dolivery, held at Toronto in
Janu«try ]Rst.

The prisoner 'vas tried before the Chief Jus-
tice of this Court under one indictrnent, 'vhich
hiad been preferred at a previnus assize, charg-
ilag him with having stole» an information laid
by one Julist Miner, before the Police Magistrate
cf the city cf Toronto. againet one Vincent. The
indictinent also contained several other present-
monts of previous conviction8 for misdemeanor.

The venire for the jury 'vas to enquire Ilupc»
their ouths 'whether the Laid George Albert
Mason be guilty, cf the larceny abovo specified
er net.

The prisoner, 'vho was undefended by ceunsel,
npon the indicttuent being read, pleaded net
guilty.

The jury rendered a verdict cf guilty, 'vhich
'vas recorded thus, that "lthe said George Albert
Mason is guilty of the premises aforegaid in the
first ceunt cf the indictment on hini abovo
chbRrged.

The prisoner then urged, in arrest of judgment,
that the Police Court 'vas net a Court cf Record,
inor allegori mo te be, and that the information
and depositiens mentiened in the indictrnent were
net records or orginal documents 'vithin the
statute. To this the Atterney.General answerod.
that the prisoer should net be allo'ved te urge
sncb objections, because the information and
deposition 'vers original documents, and alse
becsu-e hy 32 Vie. ch. 29, every objection te any
indicîment, for any defoct apparent on the face
theroof, should ho taken hy demurrer, or on Mo-
tion to quash, before defendant had plended, and
net nfterivards. and that ne motion in arreet cf
judgment ehnuld ho allo'vod for any defect in the
indictment 'vhich might have heon taken advan-
tage cf by demurrer, or arnended under said Act.
The priqoner repliedi thnt the answer cf the
Attorney.General 'vas ineufficiont in law, but the
Court conaidered it sufficient, and sentenced the
prisonor te two years imprisonniont in the peut.
tontiary.

The assignînent cf errors, in substance, 'vas:
]et, That nntwithetanding the statute, the pri.
zener hnd the right te urge these mattors in
arrest cf judzment ; 2nd, That ne effonce 'vas
discleeed ; 8rd. That the Police Court 'vas net a
Court vi thin the statute, and the informntion 'vas
net a record cf any ouch Court; 4th. That the
indictment showed ne offence cemmittod after aprovicus conviction, &c,, for which a mrater
Punlshment 'vas given, se as te make preper theallogatiens cf previons convictions; 5th, That
the substance and effoct cf the indictable mise-
nioanors 'ver. net stated ; 6th. That the infor-
mation 'vas net sncb a proceoding as 'vas named
ln the statut., nor 'vas it stated te bo an original
document.

The Cro'vn joined in errer.
Bosides the errors assaignod, Uarri#on, Q. C.,

urged another greund, that the prisener 'vas
arraigned and afterwards givon in charge on the
'vhole indicîment ; in effect, that the statement
of the previeus convictions 'vas improporly read
te the jury.

The second indictment contained t'vc ceunts,
tho first chsrging the prisoner with having foloni-
ously 8tolen an information and deposition, the
fmre being a record cf the Police Court cf the
City cf Toronto; and the second, 'vith feloniously,

unla'vfully, tind mRIiciously destrnying the sanie
information and depesition, bofore thon feloni-
ously stolen, contrary te the fermn cf the statut.
in that behaîf, viz , 82 & 33 Vic. ch. 21 sec 18.

Besides these ~Vo counts, the indictînent con-
tained statemnents cf proviens convictions, as in
the llrst indictment.

The prisener plended net guilf y.
The trial teck place before Wilson, J., 'vhen

the prisoner 'vas convicted on the second count,
but acquitted on the firet. The prisoner, by his
counsel, then demurred te the remainder cf the
indictînont, as insufflieint in law, and aftor argu-
ment, judgruent 'vas given in bis faveur.

On bis being hrought up for sentence, the
sanie grounds 'vore urged in arrest cf judgment
as in tbe first *case, and witb the saine rosult.
The assigoments cf errer 'vere aise the same.

llarrieon. Q C., for the prisoner, cited Rage v.
Broinwell, 3 Loy. 99 ; Nashi v. T'he Queen. 4 B.
& S. 935; Regina v. Summers, 19 L T. N. 8.
799;, Regina v. Garland, 11 Cox. 225 ; Regina
v. Uex. If) Ccx 502; Regina v. Clewortlî, 9 L. T.
N. S. 682.

K 'MeKenzie, Q C . contra, cited Regina v.
Ferguson, 1 Dears. C. C. 427 ; Burns' Justice,
111., 107.

HAGARTY. C. J., (speaking cf the first indict-
ment) -Even if it be open to counsol te raise
the question raised for the ifirst time by MIr.
H-arrison on the argument, I amn cf opinion that
it cannot avail Roliance 'vas plitced on a
case in Ireland, Regina v. Fox, (10 Ccx 502).
But there it appeared that prisoner 'vas given in
charge te the jury te onquiro -'vhetber she bo
guilty cf the promises in said indictînent, or any
part thereof." In our case, the prisener 'vas
given in charge, "'vwhether ho be guilty cf the
larceny, in the indictment specified, or net."

If 'vo cnuld gathor from the 'vrit cf errer be-
fore us that, although corroctly given in charge
te the jury, yet that on previeus arraigrnont
the prisceer bad been required te ans'ver the
'vbole jndictment, 'vo should long pause before
giving effect te such an objection, vheu ho 'vas
rightly given in charge te the jury cf trial. In
the present case it 'vould be ospecially impreper
te give 'vay te the objection, as the indictment
'vas found, and the prigoner arraigned and
pleaded. at a provieus Court ef Assize, and could
net in any 'vay have been prejudiced by any mis-
take in bis arraignment.

It lis alec objected that there is a miiejoinder cf
counts This is based, I presume, on the idea
that this indictment contained more than one
count. It is 'vrong, 'vo think, te apply the
tern Ilcount" te these allegations cf provious
convictions. As is said by Blackburn, J , in
Latkam v. The Queen, (5 B. & S. 643), Ileach
count i8 in fact and theory a separate indict-
nient; and if there ho ne express finding on any
one, it 'vculd seem. there may ho a venire de novo
thereon.

Iu the case before us, there 'vas ne evidence
offéred, and ne finding on auything in the irdict-
nient except the llrst count for lnirceny. If 've
treat the allegatione of the proviens convictions
as ccunts, it is clear, on the express authority of
the Iast case cited, and aIse on a case ton yeard
earlier, cf Regina v. Ferguson (t Deardly 427),
that the objection is untenable.
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