
74-Vl. IL] LOCAL COURTS' & MUNICIPAL GAZETTE. [ay18.

in him for the estate deviseti by Vhs will Vo Vhs
trustes thereof, ta be held by hlm upon Vhs trusts
of the will or sucob of theca as were subsisting
-and capable of taking effect.

S. G. Wood for Vhs petitioners.
As Vo Vhs juristiction of Vhe Court. lUnder

C.S.U.C. cap. 12, sec. 26, Vhs Court of Chancery
for U1. C. has Vhs power conferrei u1pon Vhs
Court in Englanti by Imp. Stat. 13, 14 Vie. cap.
,60 (TruEtes Act 1850), secs. 82-40.

Application ehould be by peVition, flot by bill.
-Tripp'e Forms, 212; Morgan's Acte andi Or-
ders, 91 ; Thtomas v. Walker, 18 Beay. 521;- and
shoulti be made in Court, noV in Chambers.-...î
re Las/e, Chy. Cham. Rep. 226. .(As Vo cases
where application in Chambers le proper., ses
Tripp, 212; 2 Set. 812;, Morgan, 526.)

Service on former trustes noV necessary when
he is out of Vhs jurisdiction.-Tripp, 95, 96, notef; Lewis on Trusts, 4Vh Edit. 687, note c. in
re Stoper, 18 ]leav. 596, Vhe old.trustees appear
Vo have been within Vhe juriediction.

A trustes going out of Vhs juriediction is noV
Vhereby incapable, unwilling, or unabie Vo act,
within the terme of a power Vo appoint new trus-
tees, anti an application Vo Vhs Court is proper.
-R1e Harrison'8 Trusts, 22-L. J. N. S. Chy. 69;
following In re Waits Seulement, 20 L. J. N. S.
Chy. 837 ; S. C. 15 Jur. 459.*

As Vo misconduct of trustee affording grounti
for Vhe application. -Lewin, 547, 548. As Vo
bankruptcy....Re Bridgman, 1 Drew. & Sm. 164,
Bes 170; Harria Y. Harris, 29 Beav. 107.

As Vo Vhs lappointment of a cestui que trust-
As a general ruIs, euck an ap~pointment le con-
8idered abjectionable. - Wilding Y. Bolder, 21
Beav. 222. Yet in Vhs case, Vhs cestui que trust
le Vhs nomines of Vhe Vestator (although Vhs pre-
cise circumstances under which the trust 'waa Vo
devolve upon him have noV occurreti); andi cestuis
que trustent wsre appointeti in Ex parte Clutton, 17
Jur. 988; Ex parte C'anybeare's Settlement, 1 w.u.
458; Re C1issold's &ettlemeast, 10 L. T. N.S. 642.

As to Vhs appointment of one trustes. The tes-
tator, by his will, manifesteti an intention that
Only ans trustes should act at ans ime, and
whers one trustee only was ariginally appointeti
'the Court wilî appoint one.-Re Roberts, 9 W.R.
«758; Re Reyneault, 16 Jur. 238 ; and in Re Tem-
Pest, 1 L.R. Cby. Appeals, 485; S.C. 35 L.J. N.S.Chy. 682, it je said thst "Vths Coorn will regard
Vhs 'wlshes Of a teetator expresseti or demon-strateti" in regard Vo Vhs appointment.of trus-
tees.

B'y tonsent of par.ties oonoerned, a trustes willbe appoînted i Wthout a, referenceln re Battera-
,ý,'s Trusts, 16 Jur. 900; Rabin8ona Trusta, 15Jur. 187; rn re ?ntall 5Jr 45 8;SC
4 De G. & Sm. 421. p16Jr64,91;S.C

The praposed trustes being a nommnes of Vhstestator, Vhs Court in 5 .ppointing hlm will bemerely giving sffect Vo Vhe testiVtor's wishs andintentions, and therefore lie Will Valse aIl Vhs
powers conferreti by Vhs wilî en Vhs trustes
thereof for Vhs time being; V hs decisions in,Lyon v. Radenkurot, 5 gr. 444, andi Trip -v.
Jltetin, 9 Gr. 20, flot being applicable Vo Vhs
Ipresent case.

*But see con- ns, eesard v. 'Weford, 1 Sm. &Giff 426;Q.C 22 L. J., N. S. Chl. 10.53; Mongan, 89.-11£p

MOWAT, V. 0.-I think the petition and affida-
vits make ou! a case for the appointment of new
trustees, but not of ons trustes. The testator
had a right to appoint One if lie chose; but wh en
it becomes necessary Vo apply to this Court for
an appointment in a case flot provided for by Vhe
Vestator, it is only under vsry special circum-
stances that Vhs Court of Chancery will be satis-
fied with one trustee. The circumstances hers
are flot sufficient for this purpose. The peti-

ioners muet therefore procure another to be
aesociated with Mr. Dillon, andi, on proper afF-
davits of the fitness of the trusteeso propossd,
ths two will be appointed.*

tYpon a consent by another proposedti rustee,
and affidavits of fitness being filed, bis Lordehip
afterwarde granted a fiat for the order as praysd,
appoiuting Vhs twt trustees proposed andi vest-
ing Vhe trust estates in them.

EKGLISHI REPORTS.

RooTH v. TH& NORTH EAsiEnw RAILWAY
COMPÂNfy.

Railway Conu jny-Carrer-leedtal CninReso abk-.
nes--Deliv"r.

A. raiiway Company carried cattie upon sfpeciai conditionsThe lirst condition stipuiated tkat'" the awner undertakes
ail risk of ioading, unioadlng, and carrnage, whether
arising frein the negigence or detanit of the compaiuy ortheir servants, or from defeet or from Imperfection in thestation, platform, or place of iaadlng or unioading, or ofthse carniage in which they may be loaded or oonveved,Or froîn any other cause whatsoever."1 À subsequent
Condition stfpuiated 1 hat V-the Company wiii grant freepasses to persoa havlng the care of ive stock, as an in-ducernent to owners ta send pi-oper persoa with and ta
take cars of them."

HUdd, that tise first taken by Itselt wus unreasanabie andvaid.
Hdd, tuecondly, Visat, even sssuming the fIrs! condition ta beseverabie, thse subsequent coudiAon conid flot have thseeffect of maklng it reasnabie, so fer as it related to rneksOverwhich ths persoa sent under the Eubsequent condi-tion ha4 na contrai, sncb as defects of stations.
Semble, (per Channel, fl.)-Such conditions reiatlng Vo asingle sutdect-matter are aot severable, ansd cannai b. geaiIn part and b.d In part.

[Ex., Jan. 25, 1867.]

This was an action for not daly delivering
cattle carried for the plaintiff by the defendants
from Boroughbridge Vo Chesterfield.

The first count alleged a bailment upon the
terme that ths defendants shoulti safsly and
sscursly carry Vhe cattie frora Boroughbridge
to Chesterfield, and there deliver them to Vhe
plaintif. IV allegeti a breacli of this duty where-
bY somne of Vhs cattle saped on ta Vthe railway
and were destroyed.

The seconid count alleged a bailment on the
terme that the defendants shoulti safely anti
securely carry the caittie from Vhe one place to
Vhs other andi there deliver thema Vo the plaintiffs
at asafe andiproper place. It allsged Cor breacla
that thsy delivered them at an unsafe andi im-
proper place, whereby they escaped as in tise
first count.

The defendante traversed the baiîrnents antd
thse breaches.

The case wae Vs-led before Mr. Justice Smith
at Vhs las! Summer Assizes at Derby, when the
facts proved were as follows..

* See 2 Set. 924; Re Tunsfoll, 4 De G. & Sm. 421; S. C. làJur. 645; lee Dic1drtFon's Trust4 1 Jar. N. S. 72L.
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