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if this was so, the plaintiff was not entitled
to recover; but the court instructed them
that the carelessness of the driver would not
affect the action, or bar the plaintiff's right
to recover for the negligence of the defendant.
And this instruction was sustained by the
court. In speaking of the " identification "
of the passenger in the omnibus with the
driver, mentioned in Thorogood v. Bryan, the
court, by the chief jnstice, said: " Such iden-
tification could result only in one way; that
is, by considering such driver the servant of
the passenger. I can see no ground upon
which such a relationship is to be founded.
In a practical point of view, it certainly does
not exist. The passenger has no control over
the driver or agent in charge of the vehicle;
and it is this right to control the conduct of
the agent which is the foundation of the
doctrine that the master is to be affected by
the acts of his servant. To hold that the
conductor of a street car or of a railroad train
is the agent of the numerous passengers who
may chance to be in it, would be a pure fiction.
In reality there is no such agency; and if we
impute it, and cprrectly apply legal principles,
the passenger, on the occurrence of an acci-
dent from the carelessness of the person in
charge of the vehicle in which he is being
conveyed, would be without any remedy. It
is obvious in a suit against the proprietor of
the çar in which he was the passenger, there
could be no recovery if the driver or conductor
of such car is to be regarded as the servant of
the passenger. And so on the same ground,
each passenger would be liable to every per-
son injured by the carelessness of such driver
or conductor, because if the negligence of
such agent is to be attributed to the passenger
for one purpose, it would be entirely arbit-
rary to say that he is not to be aflected by it
for other purposes. 36 N. J. L. 227, 228.

In the latter case it appeared that the
plaintiff had hired a coach and horses, with
a driver, to take bis family on a particular
journey. In the çourse of the journey, while
crossing the track of the railroad, the coach
was struck by a passing train, and the plain-
tiff was injured. In an action brought by
him against the railroad company, it was
held that the relation of master and servant
did not exist between him and the driver,
and that the negligence of the latter, co-oper-
ating with that of persons in charge of the
train, which caused the accident, was not
imputable to the plaintiff, as contributory
negligence, to bar his action.

In New York a similar conclusion has been
reached. In Chapman v. New Haven R. Co.,
19 N. Y. 341, it appeared that thtere was a
collision between the trains of two railroad
compallies, by which the plaintiff, a passenger
in one of them, was injured. The Court of
Appeals of that State held that a passenger
by railroad was not so identified with the

proprietors of the train conveying him, or
with their servants, as to be responsible for
their negligence, and that he might recover
against the proprietors of another train for
injuries sustained from a collision through
their negligence, although there was such
negligence in the management of the train
conveying him as would have defeated an
action by its owners. In giving the decision
the court referred to Thorogood v. Bryan, and
said that it could see no justice in the doc-
trine in connection with that case, and that
to attribute to the passenger the negligence
of the agents of the company, and thus bar
his right to recover, was not applying any
existing exception to the general rule of law,
but was framing a new exception based on
fiction and inconsistent with justice. The
case differed from Thorogood v. Bryan in that
the vehicle carrying the plaintiff was a rail-
way train instead of an omnibus; but the
doctrine of the English casi, if sound, is as
applicable to passengers on railway trains as
to passengers in an omnibus; and it was so
applied, as already stated by the court of
exchequer in the recent case of Armstrong v.
Lancashire & Y. R. Co.

In Dyer v. Erie Ry. Co., 71 N. Y. 228, the
plaintiff was injured while crossing the de-
fendant's railroad track on a public thorough-
fare. He was riding in a wagon by the per-
mission and invitation of the owner of the
horses and wagon. At that time a train
standing south of certain buildings, which
prevented its being seen, had started to back
over the crossing, without giving the driver
of the wagon any warning of its approach.
The horses becoming frightened by the blow-
ing off of steam from engines in the vicinity,
became unmanageable, and the plaintiff was
thrown or jumped from the wagon, and was
injured by the train which was backing. It
was held that no relation of principal and
agent arose between the driver of the wagon
and the plaintiff, and although he travelled
voluntarily, he was not responsible for the
negligence of the driver, where he himself
was not chargeable with negligence, and
there was no claim that the driver was not
competent to control and manage the horses.

A similar doctrine is maintained by the
courts of Ohio. In Transfer Co. v. Kelly, 26
Ohio St. 86; S. C., 38 Am. Rep. 558, the plain-
tiff, a passenger on a car owned by a street
railroad company, was injured by its colli-
sion with a car of the transfer company.
There was evidence tending to show that
both companies were negligent, but the court
held that the plaintiff, he not being in fault,
could recover against the transfer company,
and that the concurrent negligence of the
company on whose cars he was a passenger
could not be imputed to him, so as to charge
him with contributory negligence. The chief
justice in delivering the opinion of the court,
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