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Ronman law~, that the creditor iniglit sdi luis insolvent
dcbtor as a slave ini foreigil parts, or that tlîe owvner
of a tliinrç tnight clain it fror anyone iii whosc pos-
session lie fotid it, would havec bectn fornied in
ancient Roine, according to tîtis view, scarcely iii any
other mariner than that in wvhich the granimatical
ride tlîat cum goverils tic ablative was fornied."
(page 8.>

The author wvas tlius impelled to clîoosc an active
13rinciple.as tue souirce of Ia%. ibis lic founid inStrife.
And iii Uhc recoil froin tlîe mieclanical ideas to whiich
it w~as opposed, lie discarded utterly tle passive prin-
ciple, Custoni.

As a criticism of the extrenie vicws of the Hîstori-
cal Sclîool, tUi ncw tlieory wa a success. But it
erred iii turnl by absolutcly rejcctinig the tlîeory of
custoni. WVlatever be the value of Strife as a transi-
tional agency, it caninot claiîîî the parentage of Law.

Science lias dcnionstrated tlîat tlîe beginniings of
law are to bc found in the rude usages of a priîîiitive
people. The mioment that neighibors or fellow-
tribesmien interfere iii private disputes, to prevent the
violation of a traditional righit, law lias begun. WVhen
an organized force, such as the mîodern state, enforces
the body of cxisting custonis, a ncw% influence is intro-
duced whicli lifts law to a Wigller place of dcvelop-
ment.

War undoubtedly i)lays anl important part in the
carly life of nations. Their warlike Iprovess preserves
themn front disintegration ; thecir nîiilitary training also
accustonis tlicmi to tlîe ideas of obedience and discip-
line, tlîe onlly agencies by which nations are enabled
to risc out of barbarisni. Lav is thus tribal, or na-
tional, during its formiative period.

Wlien law seutles into the custonîary forîni, it miay
becomne so, liard and fast tlîat inîproveinent is impos-
sible. Such is tlîe case witli the so-callcd stationary
civilizations : China, Iiidia, tlie anicient Aztecs and
othiers. If inîprovenîcut is possible, even altliougli
attcnded withi pain nd bloodslicd, the national
future is illinitably progressive.

Hcre is the Most important function of Strifc. It
consists iii breakiîîg up and reniodeiling tlîe priiii
tive custonms. Sir Henry Mainle lias expIained, %vitlî
great lucidity, hiow thîis is usuially donc. he
mcthods arc: Fiction, Equity and Legislation. The
spirit wbichi forces tlîe chanige, and utilizes one of
these nietlîods, is that of tlîe struggle of the ncew
ideas wit1î the old. l'le partisans of eachi side have
aL certain clcgree of riglît on thîcir sidc; and a coin-
plete triumph of cithier is îlot the miost bencficial or
the nîost usual result.

The ncw law slîould supplenient and niodify the
old; it should gradually prepare its wvay; it should
strikc down or throw asîde only Mien the old law
enîbodies no principle of prescrnt utiiity.

This lcgal evolution rnay bc studied in niany
instructive cases. 'l'li laws of citizenship, propcrty,
inlieritance, and wills arc p)roniincnt.cxaiiiples.

Thc importance of individual struggling is thus
found to be, not in the formation of Iaw, but in it.,
rceforniatioei or bctterriiciid.

In its higliest forin, this strugglc is slîifted to the
realm of moral principlc. The %vords of our author,
intended tc. adv'ocate a difféent view of the origin of
lav from that hiere outlined, are of great wvorth wlîcn
taken as a description of its progressive ameclioration:

IlThe law cati renew its youth only by brcakiing
w'ith, its own past. A concretc Iegal right or princi-
pIe of law~, which, sirnply bccausc it lias corne into
existence, dlaims anl unlimited and therefore eternal
existence, is a child lifting its arm against its ovn
mother; it despises the idea of tlîe Iaw when it
appeals to that idca : for the idea of the lav' is anl
eternal Beconîîng ; but that wvhich Has Beconie must
yield to the Ncei' Becorning." (p. 12.)

Tlie author's second proposition is that the lav'
lives by struggling.

Il Vhcncever a person's legal right is violated, lie is
placed face to face with the question : whether lie
will assert biis riglit, resist bis opponent-that is,
engage in a struggle ; or wlicther, in order to avoid
this, lie will leave righit in the lurch." (p.p.
20-21.)

Tlien follows a demonstration that the decision of
the above problem is not a mere niatter of calcula-
tion. If the feeling of rîghit is woundcd, the wisli for
reparation is instructive. It is alniost reflex. Ànd
this is siniiply due to the fact that to avoid t*.-c strug-
gle is to iniperil the nmoral lîfe. To take ain examn-
PIC:

IlLet us drop the consîderationi of tie controversy
bet%%een two priv'ate personls, and in thecir place put
two nations. The one nation, let uis suppose, lias,
contrary to law, taken froni the chler a square nmile
of barren, worthless land. Slial the latter gyo to
war? Let us examine the question froni preciscly
tlîe sanie standpoint froni whiclî the tlicory of tlî
mania for litigation judges it, in tic case of the pea-
sant front wliosc land a neiglibor lias plouglied away
a few feet, or into whose mcadow hie lias thrown a
few stolles. What signifies a square mile of barren
land compared with a war whichi costs the lives of
tbousands, brings sorrow and iiisery inito the palace
and the hut, cats up millions and millions of the
treasure of the State, and possibly inîperils its exisL
ence ? What folly to make such a sacrifice for suclh
anl cnd!1

IlSuch would have to bc our judgment, if tlue
peasant and Uhe nation were mecasurcd with tlîe sanie
nicasure. Vet no one would wish to give to the
nation the samie advice as to the peasant. Every-


