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acts of tbe plaintiff, his iniscontinet anuthe tiliug
ot bis Mil. Bat wbeei we ceome te consider the
Rature ot' sncb a p.srtnership as this, it is unes t-
terial b; whoi the bill was first fild. The
charge of negligm'ice matie by the defendant

aigetinot the plaintiff is nîît proe'd; the evidience
in sujport of it is wetk andi is atkswered by the
evidencýoe ot the plaintiff; the case is tbîîs nier-
rewed te tbe charge of incempetence. Now. the
defendamît bcd iimpIe epportunity of knewing
whlît the plaiîîtitf's capacity *Was; be must be

taken te have knewu th ij of etersen lie was
treating with, anc Lotok higher termi la cause-
quere. Tite decision might have been etberwise
Bcd tbere been frac ilulent cenilaet or wilful ne-
gied. [[lis Lords;hip citeti the jn igment et bord
Cetteui,îîuiî lirs( v 7'olsee, 2 U. & Gý 134.]

Upon tbe evideuce, andi censid-ering the deren-
dant's mcenus et knewletige% we imi take it that
lie was weil awaro what the plaintïif wouiti bc to
h<m, andI accepteti ttiis su n in ceep2nacItion.
The iîirîîuvenieiee has turceti eut gre4ter th <n
be tbenglbt it weuld be. A state of ciron na.taueu's

liaving a1risen wtîich rentiers it imassible far tlie
pariitnrihip te continue, the rec3uit le tii t flic

defendni hbas received tie £800 in enaidlera-tien-
of tht, incîitivenieuce whdch lbe weuid have te
undergo, and now bie iiý relieveti front it.

The plnintiff nmust bave se mci et hic,, £S00
returned as beîîrs te the wbele sînt th(, sOiii
proportiont thît the ceexpire] terîn cf the p srt-
nerelîlo be',rsa t he whole terni. T1here cvil 1be
ne cet taïe the appral, but the deposit iil bc,
returtiei.

Vsxa iSGORT V. CLARK.

Lield and ,~u' l , î<' adea, iijunctic

Mhere thei i ijiiy sough4t t, lie restrihied hic b,,en ceni
pi tedi b lie the ilia eg oftie bill, auid the iiteintilt is

itu et instance, deîeaided damagcs, the Court wil
net grant a innîîttry iîijiiirtien, cxcii w4cre the in-
jury fi substtitîl, but will dirct an iaqniry t.s te

The noisce anid v ibrationi eei'aýoer by a stearn couice and
circulir saw ceniiered an i .iîiieadie aînoîniitue, te a
nulisace,, ii resptet hîîch an inquiry cs te dnnîages
vas 'icutrit.

Durit, e.Irl * lîord, 14 W. Il. 212, L. R~. i chi. 214,1
reîîeid r(

Docrieet- ,tecet, Y. C., affirreed,

This was u atppesil fions a decision et the
Vice-('brîceilotr 8tiîrt. The plaintiff was eau-
er et a rw oif smail teneruents in Gr isse-street
11athiene-pune, whicb were ]et ou letîse te ten-
anis, whii sublet tbeni iu lodgings te persens of
tl. workiîig classes. Up te the mnssth of August,
18364, lit tbe back of the beuses, feurteeti foet
frein tiîcn îîîîy, wns the bîîck NyalI of a range cf

eneut stabi es iii Blaýck- Herse Yard, twenty-six
teet in lîiebî.it The detenidant in t>nat inou h.
acqaured tie site et the stables, ani l egau te
erect thereon a feictory. with an externtl Wall
fifty cix feet high, wlîleh wis bilit up te its full
height in tuie iînth et Deoencher, 1864, anti the
factory was coînpleted anti use(I seen aftier. On
the iOîh ef January the agent eft he piaintiff,
whe bcd litherie not e.mialmnei, wrote te the
defenîlîirît, aîid cempiîiinei] thcat the tectery Wall
intertei cd s-eriously aith tue access ot iigbt an]l
air te the plaintliffs bouses, aud on the 26th ef
January wrete agnie, demnan ding £800 as cein-
peusatien, and requiritig in the alternative that

[VOL. IV., N. S.-181

the damsage sheulti be assoaceti by a survpyor.
The tieteudînt lu repiy, oifered te pure ase the
freetiolti at a fair price, or te take a long~ leace
ot thîe prenmiseas ; but lis cIter was dec1ine 1, cuti
a mandatory injonction threatened. The bill
was f1led inl April, 1865, prayieg that tie defru-
dent iniglt be reîstrained fi"'c erectinit a cvail
higher than auy wali whiob hati exiatecl no the
site during the lest tweuiy yemrs, et- raisiuîg ai)y

Wall, by which the acces cf liit anti aie te tii
bcko'u tho bous~e rfsigbt be iinpeded, anti that
the deten lant iniglît be ordereti ta retince sny-
seal already bnilt by hina te a heigbt net g'enti'r
than the enigin il lieigbt et the stable Wall, with
au alternative prayer fer an inquiry as te latm%-
ges susîsinti by the pIainîliff. The plaintiff diii
net malve for ait iijunetIon, but citer ansauer

ceee ber bill, caii cbcrgçîd the existaîice et
a niîusace, eccassieneti by the noise anti vibra-
tien cauceti by a steaci-engine anti circniar saw,
wltich were at werk lu tue faeîory frîui rnurnîig

te night, and the sineil cf paitît, uset in painting
the Ilself.eoilicîg revolving shutters," of wbich
tee tiefeitti et W Ls inaker <ted paetee ; ii re.'-
pdct if w iili chu pr;eyul fjr au i: *j icjion o au
inquiry ies ti) dlamnages.

Theý Vice-CIa esoîtiaca tieelinid te grant the
lejunetien, but directeti un inquiry as te dam ages,
lu respect bot tf tbe leas ef iight anti airý anti
ot the aimnoyance causeti by the noise anti vibra-
tien. Freni ibis tiecisien tbe det'eut i ppe,,teti.

B troc, Q, C, anti 1evir, fer the nppeleut-.
XVe admit ibet tbe erection. te semae extîtît, tioce
iterfere uvi.h, the plaîintifY's liglit anti mir, but
ber dlaiï ta au exagarateil eue, ant is net put
ferwardi lu sncb a shaipe as te entitie ber te re-
lief in ibis ceurt. She bas lierselt ai it a
questioin et di ages euly, anti this la a iee bill
fir £800. whieb ought te bu tiis'tiisscti, witboaut
prejîce tii lier rîglit te Bring au actien. I)eloy
is aise fatal ti lier claim. Sh c bac steeti by unti
allowed us te la o~ ut £4,000, anti it "<os, tee
latc lu Apu il, 186F). te asic fera mawIilteo iiun.
tiîîn ceNvlki tise building w <s prîctic>illy iibd
lu D'c(iibêr, 18"4 As thc plaiî tiff lsa crevers-
lener, tii- danuge douc te lier is iruapprecble,
ami titi (Court will net iîutertere art lîi'r bîýliîlt,
wlîeî tue recuit ulîl bu tbe min et or tende.

'They referreti te Clor/e v. Cleu/c, 14 W. &. i15,
L~ M 1, Ch> 16 ; Due/I v. Pritcrhird, 14 IV, R,.

212, b. B. 1 Ch '244 ; Cierrirr's Com'pany v. Car-
bem, 13 W B. 10566; Rebseu v. Wittiîîg/ieuii, 14
W. Rl 291, t. R. 1 Ch 442.

Grrene, Q C., anti Walford, fer the respotit-
,nt, were net calleti upen.

WVOOD, L J -Tue strongest peint lu tbis c
is, that the denrunt et the plaiiif wias lu the
first itnstanece sbcped lu the way of damages As
regards the actual siate et thlngs lu the present
case, the question sebether irîjitty le or is net
deue 10 tbe plaintiff lu cases oft iis description
bas beau fully ceusitaret inl Clarkce v. Clark
Durell Ye. Pr'itchard (ubi sup.) Tuiere is a Wall
cf fitty-six fret je haîgbt, erecteti by the tietrnd-
atît le subsîltutien for a Wall et twenty-six feet,
anti tt a distance ot feerteen feet only, upen the
averauge, front the plaltstiff's back seindeses.
There is ne deubt that the liphi anti air hie
been ceîîsitieraBly duminiîset: at the sinie titue,
as is generally tbe case, eoise comin'isation i35
givun. There is a rece6s le une part ot hIe Wall,


