
.IOSS v. F tlRGJtIFl E.

A judgment for the recovery of mue -vNas given by cou-
sent, now more than twenty years ago. The judgnwint ivas' not
aetuallv is-sued tinti i rýceiit ly, l)robably becaase ie d,,fendIat
was sUpposed 10 bu worthluss tinaincially. Theru is no sgeto
that the judgnieît lias beci paid. The judgiii-it wa;s sutled
upon notice t o the defendant before the Senlior Heitajist
before the expiry of the lwenty years. An order %\vas tien made
by the Nlaster in Chambers, on the ex p)arte applictiffon of the
plaintiff, pernîitting the issue of exeeution. The exeeution w-as
issued and Placed iii the 'Sfierifl's bands. T~he deofeîdanit ap-
pealed f rom the order of thet Master lu ChambeIrs. iipoi the
grourid, inter alia. that the order was iînpropvrly' is.siued ex
parte. Although te motion hy way of appeal \\ as j>roperly

a Chaambers motion, it w'as miade iM Court and huardl ini Court.

The nmotion was out of lime, 1)1t tue learîîed ('bief' ,Justiue of

uthe Kîing 's liench relieved thl- defend11al from ber efîland
set asîde the or(ier and the exciutîi Niased upon it, upon the
technicai grouîîd that the order was ianproperiy miade ex parte.

The twenty years hiad then expired. Thoî plaintiti desired
t0 appeai1, and, asnigthat the order -was a Court order, ap-
pealed. The order bas, now been issiied as thougi il wvere a
Chanibvrs order, aud this mot ion is miade upoit the tiîeory that
the order wvas rightly so issued.

1I'-Ive Jeave to -appeal, and extend the lime so far as may be
neeessary to validate lte notice alrcady given, because the ques-
tions involved are dîflicuit, anmd ià appears Io nu queslioiîable

whtîrindulgence shouid bave beeni ra ta1 the dufeudaxîl
to avail hîmaieif of whal was aflter ail a teehical error of the
piinifl"rs solicilor, and so defeaýt leaymeiit of a cdain whieh un-
doubledly exisîs; and also because iu effeet, lhough miot iii torin,
the order in question finAily disposes, of a right or elaini.

A factor influeneing- my deeision is the fael 11m4 it accrus
unfair lu allow the motion 10 he miade and heard in Court, lime
righit of appeal from an order miade ini Court beiimg unitraniii-
me4-lted, and then, afler an appeai is tlion, to deýfoal il by issui-

ing the, order as a Chambers order.
The cosîs wil be cosls i the cause upon the appeal.


