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a Publie highway. Pending this litigation, and with a view
to facilitating a suggested settiement, a strîp of land leading
frin the defendants' premises along the plaintiffs' railway
to Abherdeen avenue has been secured. But this would
afford a very poor and inconvenient mode of egress to the
defendlants, owing to a depression, soine 60 f eet deep, occur-
ring upon it between the defendants' premises and Aberdeen
avenue. M1oreover, having regard to the circunistances under
whiieh this strip of land was acquired, a settiement not hav-
ing been effected, I think the defendants are entitled to have
thýiF action disposed of as if thev did not control this strip,
althoughi, in the vîew which I take, their control of it does
not affect the right which they assert and defend.

In the present case it may lie unnecessary to inquire what
w-ould be the purely statutory rights of the defendants or
obligations of the plaintiffs, in the absence of any agreement
rectpeeting the right of crossing at the point in question.
1 assunie-a-q the authorities seeni to establish-that no pre-
t4eriptive right of crossing, and no such right by estoppel,
can arise after the railwav cornpany have acquired their
righit of waY, because it is apparently ultra vires of a rail-
W.>' eornpiny by express grant to confer such an casernent:
('anadla Southern R. W. Co. v. Town of Niagara Falls, 22
0. R. -41. &part front agreernent and excluding highway
crossings and crossings whieh the Railway Commission may
nom' nrdtr, the only rights of crossing to whieh the right of
lay a Nf a riîtwta v constructed undlcr the Railway Act of 1888
(51 Vict. ('h. 2!9) is subject. are those provided for by sec.
v#1 of that statute. But 1 know of nothing to prevent a
railwaY complany* , when acquiring their right of way, taking
thie land required f rom their grantor, subjeet to reservations
iTI bis favour of such righta of crossing or other casements
ae may be agreed upon, and whieh are not inconsistent with
the use of the right of way for ra-ilway purposes: MeKenzie
v. Granid Trurik R. W. Co., 14 0. L. R. 671, 9 O. W. IL 778.
ANn agreient for a crossing contemporaneou% with the deed
of the right of way to the railway company, is, I think, equî-
volent to a re'zervation in the deed itself. Ilere the vendors
made siuch an agreement, and the character and extent of
tbe-ir right of vrossing the plaintiffs' railway miust lie deter-
rilind by the tenusit of that agreement, which is in the forni
(f si envenant b)'y the railway conipany to pTovîde and keep

in rf-pair "a faim erossing,"ý &c., at a specified point. The
eroeing elainied liy the defendants fa at this point.


