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except thoste in which sorte public duty ha.t be.-îi unctertaken or
public iâsance cornitted, arc al! cases ini which an action might
have W-. mraintainetd on th.c contract. It %vas considered, thcrcý
folle, that the combitied effect of this principle and of the ruIe thîa-
no one bat a parts' tu a contract can sue on it, was that i no casc
whatsocer ereate an>' right of action arf se in favour of a stranger

te the contract as a resuit (if the non-perftofm-ance.
That there iN an obvious pctitio principii involved ir, tlht

argument seemns evident. It does not by any mneans follow that.
because a party te a contract cati recoecr iii tort only when tht
rights acquircdi by his contract are sufficient tu enable hin iý
mnaint>nin an actionn1 a persun who had niothing to do with tlt~
contract. but wtho subsequetly finds himself darmaged by what tilt'
parties ta it have done or lt undone, should be told that he hia'.
no remedy ai all. To deciatre such a person utnabie te sue on tht
contract itself is une thing (b). It ks quite another thing to argue
that the principle by %vhich a party te the contract, whatever dt.
rarrn (if his action, cati recover only îvhere lie could have recovereud
in a suit directly upon the. contract, involves the corollary that a
stranger to the contract, being unable lo sue upon it, ks precluded
frein redress altegether. In the oue case, as the parties ha\ v
chosen te deflue their relations by an agreemnut betweeni them.-
selves as te the subject inatter, it is reasenable enough ta say thiat
the agreement shaHl bt, the measure of '.heir rights in regard to tht
saine subject matter. But the reasoning which îvould miake this
principle controlling %vith respect to a stranger te the contract, a
person wvho lias not aseted te it and has no nieans of securiug ils
preper performance, seerns te saveur strongly of that schelasticis;n
which hias so often led the English Cc irts te emiphasize the shadow

(b~) It is an interesting exampte of the cotiservatism of English juri$prudert.x
that, even after the suprenlacy of equity over law~ is supposed to have become ti
aecomplished fact, the rule that a stranger to a contract cannt sue on it, evt'n
when it was made for its express benefit, shoild subsist side by side with the
doctrine that such a contract wlit create a rlght of acton tIn favour of the strangevi
ta It when it amounts ta a declaration of trust: -.R dAnguMu (o ïaSa>r Ch. D. j7 :
RO F/aveil (1883).U a hi.l 9, g; GIl v. Gandy (1885) 3o Ch. D. . The theory
upori whkch, accoran taý Crompton, JY, lin T'eddLe v. AtLi'nson (t86:> i B. & S. 39..
the common law rule is based, viz, - that it would ho a Ilmonstrous proposition t
say thât a person was a party tothe contract for the purpose of suig upon It for hi'.
own advantizke, and not a party to it fur the purpose of being sue.d," wotild, if
adrnitted au vaIid by equity courts, prove fatal ta mont declarations of trust. The~
obvions inféerence seetnsto be that, unions sorme reasonabie wa>' of differentiathig
declarationu of trust tin fiavour of a designated person trorn other contracts for th.-
oenefit of a third party, the equitable and common lav rules cannot Iogleallý
aCo-exist tIn the sme systein ofjuriaprudence.
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