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lie wtoold have clenred if the concert had taken
place_

ht wàa adinitted that Madame Goddard had con-
tractLd as aigent for ber htasband, the dJefendant.

The li, riedjlidge directed thejury that -when
aL prote,ýSion il person, like M'adanle Oodd ird en-
tera iinto art engagement, it la part of the contract
that if she is so iii ais to malte it unreasonable
and praotieally imposs.ible that she should pier-
ferai lier engagement, she is not ohliged te do it ;
and if tiricdr those circumstauces she does nlot do
it, sah' is nlot liable to an action for not having
done it. But at the same tlime if a Pei-son iii
ber position is dis'îbledl by ilîness, or is se iii as
t<t le un-ale to keep lier' engagement she is
hound seitîin a reasoniabie lime afler she knows
tba-t she cannot frein ilîneas keap lier engage-
mont, te infori the persen witb wholm she bas
contricted of that firtý A counit for trot givinig
sacli reasonable notice was adiAd ait the tri-al,
and il: h-ivinir heen preved that the plaintif bail
8pent £2 13s. 9d ,for talegrams and tnoutited
îuleoeligera te prevent people comentg front thse
country te the concert, wlsich would net have
been necossaory if Madama Goîddard haxd notified
bar iliness liy talagrain iuistead of letter, the jury
fourid on the otîly quotion loft te them, that
sbe liad tiot given reasonabie notice, and gave
a verdict for £2 Ida 9d. on the added count.

Tie piitiff baving obtainad a mile niai for a,
now trial on the grourd (amongst ethers) that
tise learned ,judge had tsisclirected the jury in
telling tlici, as above stated, that the centraet
scas iîeptiedly conditionai.

<lB re o, Seit., and Wlesbowed cause-
The contract that the defendant's wife 8hould
perfori at tise concert was canulitionai on lier
not being incapacitated by ilineos ; suoh a con-
diltien is iînplied in ail conitracta of this kind.
ThLs point was nsucb discn-,sed in fia/i v. Wri q/iU,
8 Wv. w. 160, E. B. & B, 746, oviere te an action
for brencbi of promise of marriage,, tia defotidant
pleaIdLei that after thse promise and hefore breacli
tiioreef, ho fell loto sutb a state of healti tîmat
ho bec-mme incapable et marriaga without great
dangeur of' lus life ; tic Court of Qeeen's Benci
was equafly divilrd oit the question of the validity
of thi-, pie-t; and thengîs tha Court of Exehaequer
Chanaber hlîed thiat it did tiet afford atîy defence
te that actioni, yet the tanor ef the jtsdlgments
delivcred shows tiat sueli a pieaîa a goal] defence
te this activn. .And lu raillor v, Caldwcell, Il
W. R. 726. 3 B. & S. 82G, it was held te lie an
catalisihed principie. tîtat, if the nature ef a
contr:ict shows that the parties must il) along
bave kneown that it conld net lie fuitiliel uinles
sorte particular thing continued te exist, sucob a
centract i8 net te lie construed as a positive con-
tracet, but as itapliedly subjeet te a condition
tit a lireach shall lie excnsed, in case before
breach performance becomes impossible frensi
the perishing of the thing withont defauit of the
contracter. and aithongli this principie Was some-
wlsat qualificîl by the decision of the Court of
Commrîn Pleas in AppfefiY v. ifeyec, Il W. R.
835. L. R. 1 C. P. 615, tbat decision was reveraed
in the Exelieqier Cliamber, 15 W. R. 128, L. R.
2 C. P. 651. Now in thet prescrnt case the con-
trîîcting parties hava assttrtted the continuing
existence of Madame Goddard's heaitb, and as
tijt failed, the centratt came te an end.

D. S'yrnour, QdC, anmi Cae, iin support Of the
rule.-Sicries, is ne excua" for îten-perforet-soce
of a cotîtrect eof this ktîtd, Thse cases go to show
that tîothiîtg short of death aiffords snch ait ex-
cuse, atid strictly speaking, the d1esti of a, p mrty
te a contract for persorial, services operates as a
dissolution of the ceîîtrmct, and net a S a n ox c u s
for its nen-perfernnce ; the ki w is elearly se
laid dowtt in the case of Sftb, v. T/te [iqo
Ratlway corapany. lO W. R 869, L R 2 lux.
311, and Farrow vý Wilson, 18 W. B, 42, L R
4 C. P 74.5,* ia te the saine effcet. Wiaîî a party
entera itîto an absoiete aud nnquaiified ceîîîraît
te do sonne particular acot, tire înîpossiiity of
perforîning it, occasioned by anme inevitithie
accid 't er unferseen cause, la ne anawer to an
actioîn for damàges for loreaci. of cottrseot:
Kearon v. Pearson, 10 W- R. 12. 7 H. & N 886;
Bartac v. Hoorgson, 3 NI & S 267, But tîtese
and otier cases to the saine effect rafer back t e
and are groundled upon Paradina v, faneý Aleyn,
27, in which case the material resointion of thse
Court wais Iliat -wtîere tIse law croates a dut7
or ch-arge, and the patty is disabled te pcrf,,rm
it witbout any defauit in hlm, and bath ne
remedy oiver, thon law will excuse hlm, but wttet
the party by lus own centract croates a duty or
charge upon hinsseif hae is bouni te, malte it good
if hoe may, notwithstanding atuy occidenit by in.
evitaibie neceesity, because hoe iigit have pro-
vided rigainast it by lus contr-itt" Tisat is
adopted in Cl1Jbrd v. Wattsa, 18 W. R 92-5. L. R.
5 C. P. 577, wlîici is the st case bearing uon
the question. It is there laid dt)wn by Willes, J.,
in the ceourse of bis juigmnent that 1, where a
thing liecemes imossible of performance by the
imot of a third party, or even by the att of God,
its itnpos'dbility afforda no excutse' for its non-
performance; it la the dafendant's ewo folly
that bas led hum, to malte sucb a liargain. witiont
providling againat tIse possible ceîttingeticy.'

t

Tbis case falis witbin tbe precise tarins ot hit v.
Wriglit, (ubi, supra); putting Rt in the way mest
favotorabie te the defondunt, Madame Go idard
cotil net have fulfihied bier engagement witisît
endatsgeritîg lier lite; it was prudent of lier te stay
away, but for so doinig she musat pay damages.

KELLY. C B-This case ne deulit raises a
bighiy important question. It appears tiant it
was agreed that in consideration eof a aunts cer-
tain, the daýfendlant's wife shouid but presenit on
the 14th of January at Brigg, in Lincolnshire,
te play the piano at a concert, of ashicl the pro-
ceeds were te beleng te the plaintiff; abe ws
prevented iy ilîneas from foifiling bier engage-
ment, the censequence of whicli was that the
concert did net talte place, and in answer te an
ailegedl breacli of the contract, it la pleaded tlaat
Rt aas a cendition eof the contract that the defan-
dant slionld hae exotieratedt tharefrons if bis
wife was prevanted by ilineas frein perfemming
it, and that sncb, in tact, aras the cause of lier
net parfemming it, and the question is, wlîetber
that la a lasvfui and sufficient defance. liu my
opinion it i8. The contract is net meraiy for
personal services, but it is ont tiat couid net
bave been performed by any other person, and
the law applicable te sncb a case is laid down
meat clearly and accurately by Pollock, C.B., un

* For retuset ef tbia casa sea t UJ.C.L.J.N.S 17.-Eda. L.J.
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