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for the time being to nominate and appoint one
sufficiont person to liold the office, and to appoint
the place where he sliould lie resident. It was
provided that in case of a vaoaincy b>' death,
forfeiture, or surrender of such Registrar, the
Justices of the Peace for the county. at the
General Quarter Sessions nextaftersuclivacancy,
sbould in open Court draw up a memorial of
such vacancy, and transmit it to the Governor,
by wliom within a month after the receipt of the
memoria«i a new appointment was to be made.
The Registrar was requred to take oath of office,
aînd to give security by a recognizance witb two
sureties for the due performance of his duties.
If lie, or bis deputy (whom the statute permitted
him to appoint) neglected ta perform the pre-
scribed duties, or committed or suffered any un-
due or fraudulent practice in the office, and were
thereof Iawfully convicted, he sliould forfeit his
c ffice.

This Act, with some others affecting it, were
tepoaled b>' 9 Vic., ch. 84. By this statute,
which consolidated and amended tbe previous
lnw, the Governor was authorized to appoint in
any new county in Upper Canada a proper person
to, performn the duties of Registrar, as well as ta
fill up n>' vacane' 'which might occur by death,
resignation, removal from office or forfeiture.
The appointment, which bad theretofore been
mnade by commission under the hand and seal
nt arms of the Governor, was thonceforth to be
under tbe great Seal of the Province. The
Registraqr and bis deputy were to take an oath
of office, and the Registrar was, as before, to
enter into a recognizance with sureties.

Upon a full consideration of this statute, under
whlîi the plaintiff was appointed, I am of opi-
nion that, notwithstanding in bis commission
the ,ffice wats conferred -"during pleasure," he
acquired and took it during good behaviour, for
the statute in my view creates an office of free-
hold, and the cliaracter of the office cannot be
clîanged b>' the terms of tbe commission.

The language used in conferring the authorit>'
to appoint is general, containing no defined limi-
tation as to tbe duration of the tenure of office,
ex-ept that 'which arises from the death or the
nets of the officer himself The statute does not
iliake the tenure dependent on the pleasure of
the Governor nor aven of the ' rown.

There is, further, express provision that under
certain circumstancOs, and after certain proceed-
ings, the teauue shall cease, se that, while the
statute sys nothing to limit the appointment, it
does provide for removal or forfeiture upon some
expressed con ti nge;ncies.

Thus, if an>' 8e sar does not keep bis office
iii the place named for that purpose, or, not
having himTself a fire-proof office or vault ' does
'lot remove to that provided for him by the
County Council, ha is liabla to ramnoval b>' the
Governor on a prasentmant of the grand jury at
the Quarter Sessions, to be founded upon the
evidence of two or more competent witnesses.
Pin also, il the Registrar or bis deput>' neglect to
Perform their dut>', or commit or suifer any *un-
due or fraudulent loractice in the execution there-
Of. and ha thereof lawfnlly convicted, then the
Registrar forfeits bis office. And if lie ceases
to roside within bis count>' or becomes, b>' siak-
n1ess or otherwise, wbolly incapable of discharg-
it1g the duties of bis office, the Governor may

remnove huru on preý;eittrîeit hy the grand jury,
as Rforesaùl, fouîîdeli upon the liko kînd of evi-
dence.

The vacating of the iffice heing provide-l for
on the existenîce of certain causes, such existence
to be established upon evidence and presentment
or conviction founded thereon, it appears to me
that tbe proptr inférence from the statute is that
the Legislature intended the tenure to last until
the Ragistrar violated one or other of these con-
ditions, and snci -violation was moreover estab-
lished in the manner pointed out. In my opinion,
this l equivalent to declaring that the office is
to bu beld during good baliaviour, i.e., an long as
tbe prescribad conditions are faitbfnlly olsarved.

And go far as the publia service in regard to
this office ie concerned, tbe tenure during good
beliaviour is most likely to condnce to tbe public
advantage, for, to borrow Lord Holt's language,
in Harcourt v. Fox (I Show. 515), the occupant
Ilwill be encouraged to endeavour tbe increase
of bis knowladge in that emplo>'ment, which be
ma>' enjoy during life; whereas precarions de-
pendent interests ln places tempt men to the
contrary."'

It will scarcely lie urged that b>' introduaing
the words Ilduring pleasure" into the commis-
sion, the Regiatrar could be deprived of the
protection which the statute gives him, that lie
oust be convicted before lie eau lie said to have
forfeited bis office, and presented b>' a grand
jur>' before lie is liable to removal. But if not,
then for an>' of those serious omissions or breaches
of dut>' whioh the statute does provide for, the
Governor cannot remove, though the commission
is during pleasure, while upon. other grounds,
and possibly grounds wholly unconnected with
bis condnct as Ragistrar, a person holding tliat
office migbt lie summaril>' dismissed. 1 caunot
imagine tbat if the Legislature had aontemplated
a tenure at the will of the Crown, they would
have ouIy limited the exercise of the power of
removal in those casas, in which the public in-
terests would have most clear>' justified its
exercise.

The question seame to bave arisen under the
former Registr>' Act of Upper Canada more than
fifty >'ears ago. Before the year 189J8, David
MlcGregor Rogers held IS commission as Registrer
of the two counties of Nortliumberlaud and
Deurlam. It is, I believe, also the fact that lie
was in that year, as well as before and perhaps
&fter, a member of the bouse of Assembl>'; and
it bas been snggested that in soma wa>' he gave
offence, ln cousequence of which an attempt was
made to deprive him of bis office as Registrar,
the commission for which, both under the statute
85 Geo. III and that of 9 Via., lins contained
the words "6during pleasure." And on the lSth
Marali, 1808, a commission issued appointing
Thomas Ward, Esq., Registrar for the counties
of Northumberland sud Durham. Rogers, hoW-
ever, held aIl the books sud pape"a, and Ifl
bltchaelmas term, 49 Gea. III. (November, 1808)
the Attoruney General, ou the part of the King,
obtained a mIle for tlie issue of a mandamus
(Nia I presume) orderlug Rogers to deliver over
these books, &o., to Ward. In Trinit>' term
following, on the return of the mandamug, the
Attorney' and Solicitor General were heard in
support of the application for a pereniptor>' wrlt,
and Mr. Rogers appeared and arguad against it ;
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