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sarno shahl bc in charge ai saine persan. Agninat that the prohlibi- Il If in tie present case tia plnintiif's cattle /îad a rîylît (0 be on lhe
tien is positive, and wo agi-ca witli the lenrned judge tliat, tic Word rai1iwa!/, the plntiif lins n rcmedy, by an aiction it e 10caIse
"lperniîffrd " os nised in tic net, (lacs tiot menu that he awîier of agaiwst the Caîîipntay for cnusiug thea ngine ta bu driven hit suncb
the animîal blhal not vahîintarily nd dcsignedlly permit it ta a wny as ta injure that right.* * If the celtle wci-O altogetiier
bo ont the liigliwny, but that at lus peril it moust not b5e pernîittcd %vroiig-doers, there lins been no negleet or iniecondiict for which,
to bc tlîero under sucli circuinsnces. It mnkes no difféence jthe defeiîdants are respousible. If tia cattie bail nu excuse for
that this plaimititi, Whia eues as hiaving n spatial property iii the belog there, ns if thicy Iiad csenped througli deect af fonces which.
lherse, having eliai-geof aiii ult the tinie, diii zit turn Mmi out on thse Company should have kapt up, the cnttle wvcrc nat wrong-ducrs;
the rand, or lot hîim out af the stable, intentioanuy or cnrelessly, they bad a rigbt ta bo thoere; and thcir daningo is a consequent
for lie was boîînd ta take cuire tOint the liaise shauld nlot ho suifer- j lainage front the wrong af tho defondants in letting thiri fences
cd ta got upon tua lîigbway neni- a rnilway crossing-in aitier ho incompleto or out of rcpair, andi may hc rcavcrcd accordingly
wards, it wns lus duty ta lireveni if for the 8afety of persans travel- lin an action on Uic catse."
ling along the lino. If this vins carrectly said, thoni, vaitalis muîtandis, it dctcrmines

iin the statuite, it is ta be consiflered, amounts ta n direct and& the prescat cnsc. If thse horse wns lawfully on the rond at tise
positive prohibition ngainst nny surli aimîal being fotn tpoii a point ai inîtersection, andi hall strayed froiu thera upon the rail-
rond in snch a situation withîout sie ant bu'ing in charge of hlm, vvay bec-tube tsa cattle-guard. ias defetve, bis aimar i- ulnd have
and the plnintiff's bai-sé clearly viohîîted Ilint prohibition, for lie bean in ne favour:îble a position as lie ivould have bceau if lits horse
got iroin the rond upohl tie raihsiay nt tua crassilig. Ilaving se ui escaped front lus own ild upoîi tue rnîhway track for Want
got upon tIsa railway lic Wrall thora unlaiwfully, andi lus auvner must of n fence betueea sucli ic and the railwny wbiclî it mas the duity
tali-a thea consaquenres ai aîîy accident that linppeiiei ta iilîuu front oi tIse Comaiîny t.> keep ui; huit bciîig iii the ronîd, aiii uruattcîîded
the illavorent, ai tie trains, ire no viiful iniscaoîluct or negli- nit the point uf intcrboctiaîi, iii direct viulatîca ai an act ai Parlin-
gence in rnaging tia trains is caasplaincd of. m tent, ani îîtrayîn.- iront thence upun tlîc r:îilwny over the insufli-

Thora is na ron ini tlis calta for sucli daîibtq ns ware expressed cient cattie-,unrd, lits owîîer is iii uc marc favourable position tisa»
by tisa judges in F.zuî-eit v. llie lork and Yaor!'A Midtauid R. IV. lie irould have been if the liaise ui brolitn into his neiglibour's
Company (16 Q. B. 010), ns ta whiether tisa aimial ivas or vras itt fîtin aîd land irandereti front siince upou the railway by roasan
laiiully upoîî the liigliway frai» whence lie got upan the i-ailway. ai thora bcbng no fonce kept up by tie Comspany betwcen tlicir

If this hieisa band w-indcrcd front thie roeii ino an ndjusiiing ici-un, trnck and tisat neigihour's isîin.
andi bail got front thence upoîî thea raihway for want ai a suflicient Fui- iil tîsat it appears the rnilway was Wall inclosed frarn thea
fonce between tia track and that faras (sncb fartan flt beloxiging adjacent laids. It is clear that the hor-sa strayed an thse track
ta tisa anier ai tise bai-sa), bis amner wauld bnve beau disaIs!- 1fri-a tise highway, irbere ha bad no riglit ta ho, andi ha could flot
fi-rnt rccovai-ing, hecauso tise coînpaoy woanhi ba entitlcii ta sny ta hava been on the Crack at all if ha isad flot beau first lin tisa bigi-
him, IlIt is ne excusa for yon tlîat me hava na fonce botetîcoaur way, caatmnry ta the actaif parliannt.
railway and tisat atiser msan's fanru. Sncb a fonce wauld ha re- WVc arc ai opinion, therefare, that tise plaintif lias na rigbt af
qui-cii for keeping iii bis cattea, but iras flot nectssary for pratect- action, net bccause the cxpress rids ai tise ltî clause extend ta
ing yauui bai-se nt, tint point oi aur lina, for lie bnd i î business ta tisis casa, 'iviere it says that tlîe owner of an animal killed at
bca whoro ho mas."l It eau bo no stranger reason in supportai the tisa point ai intersection shahl net undcr such circuaisinces have
phaîntiff's rigst; ta recaver (ta Say the lecst), thiat if thse Caonpany an action, but because upon tIse principles ai toc commun law tlîat
hld bail a perfect cattde-guard thit cauld nlot have butea passed, consequence fullows, on accauxit cf tite bhorst having gat upon tise
bis bai-se could flot hava bseu killed just %liere lic was, tisaugis ha raihway front n place wlierc lic bad na right ta ha, nnd band thoai-
miglit have beau killed at tise point of initersection, if heiîîg loft ta fore no excuse for beiîîg an tho railwny nt amy point, and mas as
bis amiî guidance ho baid mat contilîued ta mander ahang the bigli- wrongially thera an one bide ai tho cattle--uard as hc wiouhti hava
WaY inbteaii Oftakung ta dha s-nilsray trRC.-. been upois tisa ather.

On, the part af tIse defendants it may bc urged Clint tba cattle- lu our opinion, tisereforo, the judgrnent shaulti ho raversed, and
guard uas net made specially ta confine the plaintiif's bai-ses or a mew trial grantadi mithout caste.
cattle, bat ta keep tIse railwny clear fri-an any animal that nsigist Judgmont below reversod.
ba passing lawfully or unhnwiully nlang the rand wviicis crasses it: ___________

Chat tisa plaintiff's bai-sa mas unlawfully an thse rond, nnd musC
therefaro have beau unlawfttlly an tisa iailway trnck, hiaving gome Tne£ MUNICIPALITv OF Tuas Towsseîiîr ar SAuNi.t v. Tur GRExAT
upan it fi-rntha rond. Ifo bil na business on any part ai tisa trnck WVESTERN RICLWAY COMPeANY.
mare tban amy persan 'would hava ta ga ino bis meigihoui-'s yard Injuu-y to If ighway-Mtliat by Municipaily-Peadùxg.
because hie secs tbe gate openi, andthe hoabaist beîng an tise rail- The plahnutifs. a tu%% ishtî muntcipAlIty, lui t'neir uocl-ration ailnea tisat %.bey
'wny, iras mat oxcuseti by axiy deiect in tise cattle-guards ai whicli were preprittrsofacertain public roadbetien tbeuturtt audfifthwnceosisne
the plaintiffbai a night ta camplain mai-a than Ctue rest ai the public If oaud townshtp, and cuinplsad this the dei-endzinU. in construciîug theur

TIse. ~si-csianai Uc mv, 'thihi bouîgt tse bi-seta Isa îîîway, ro negligently sud unAliuliy msade certain drains that gre3t hîuury
The. .àsgesionof helaw whch roghtthehose a te as tisereby ocmaioused ta tise plalliitlo' aild ioad, and tlioy were coinpciicd te

paint if intersection, was flot; donc awny witli by bis bavîng pnssed ûspend large suais ofimonoy lui ",pairing tite saine.
the cattle-guard, if tIse evideura lad beeau cuan ta shitbat ha diii flt'. gwd., un detaumrr, as bhow ing a spechi iijury ta tisa plintitle sufficient te

thatanlyenaîci iuî ta et ui-tser pantiseren. Iftis bais uotain tise ai-tion, for iiioutgb as a niîunicipaiit)* tiey were not prepuiors ofsa ; Ciscl nbldbl age ute pn h od f h os h reeS, yet it tnight bave bemn purchiteed by tiens front soute joinit stock ci-
baad crosseut fi-rn Chie plaintiff's fclld ta tisa railwny for wuant af a psuy, or ehberwts.
fonce wiiel thse Comnpany was hound ta keep up batu-cn tisenselves The declaratian allogeil that the plaintifs moi-a tisa proprictors
anti the plaintiff, thien it xnigbt have beau heud that tisa bhi-se mas af a public rond andi igisay, ia tisa town8liip ai Sarnia, in thea
lawfally on tise railway ti-ak as rcgarded the Comnpany. But being Cauanty ai Lainiton, and situate hetiveen thea fourtb and fiftli con-
tii-st unhawfully ixi t15 rond mithin half-a%-nile aitisa crassing, ire cessions ai tise sauid township, andi passing fi-rnt tis a stwand ta thet
hhad- na rigist ta ha unattended, ho gat f-rnt that noaii ta tisa westivard, bemmeen tisa said concessiions ; ciid thaît thea defendante
Cornpany's raihmay; anti upan tie principhes ai the comman lai, ns were thse prapt-ietars ai a certain railway, caleti tisa CGrent Western
laid dama in tise casa ai Rîckeils v. TVie Lusi azîd IVesuthudia Docks, Railway, situate anii extening also fi-rnt tise onstwand ta tise West-

-c,1 R. IF Coa. (12 C B. 160), it couhti bc ma excuse ta bis amner, mari, acrass, tise saud townsisp, ta tua sauts ai tise said rond of
that if thoe bi bau a goad cattha-guard, tisa liai-e couhii fot tlue plaintiffs. Clit thora iras a certain drain or inter-course aloog
have adnced ta that part ai thua naihmay an whicub h appcncii tIse soutis sida of thse saud raihmay, îhich -ws tillpi andl suppliit
ta ho kihled. As ias said la that juiigrent, Ila niai ea ba wihli matai- fi-rn tia adjainiog swanmps: tlint thera mas n certain
baunil ta rapair for tha benefi* ai thosa misa have ne righut."l othci draia or water-caursa rmade hy tîme llaintiffs along anti ncar

la the circuaistances ai tisis casa, it appenirs to us tisat tha Ian- the bouth sida ai tisaid road ai tisa plaintiffs, by menus oi ihich
gunge of thua court la Sharad v. The London anud Norlà Ile4tern tise said rouai mas, andi ai rigist shauld have caîttînucil ta hcaina-
Raitu'ay Comp'any (4 Ex. 580) 13 precisely applicable. In tis a t- cdi, anti rentiietid fi-c ai stagnant vtai-:* tist tisaie iras certain
ter part ai Baron Parka's judgînant ha tisas States dia prirseiphe, swmps on picees ai lati covercd indi avertiameti iitis mater bu-


