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samo shall be in charge of some person. Againet that the prohibi- | «Ifin the present case tho plaintiff’s cattle kad ariyht to be on the
tion is positive, and we agree with the learned judge that the word | raslway, the plaintiff has a remedy, by an action on the case
¢ pernutted ™ as used in the act, does not mean that the owner of | against the Company for causing the engine to be driven in such
the animal shall not voluntarily and designedly permit it to, a way as to injure that right.* * If the cattle were altogether
be on tho highway, but that at his peril it must not be permitted | wrong-doers, there has been no neglect or mieconduct for which
to be there under such circumstances. It makes no difference | the defendants are respousible. If the cattle had an excuse for
that this plaiutiff, who sues as having a special property in the | being there, as if they had eseaped through defect of fences which
horge, having charge of him at the time, did not turn him out on | the Company should have kept up, the cattle were not wrong-doers ;
the road, or let him out of the stable, intentionally or cavelessly, | they bad a right to be there; and their damage is a consequent
for he was bound to take care that the horse should not be suffer- | damage from the wrong of the defendants in letting their fences
ed to get upon tho highway near a railway crossing—in other | be incomplete or out of repair, and may be recovered accordingly
words, it was hisduty to prevent it for tho safoty of persons travel- | in an action on the case.”
ling along the line, If this was correctly said, then, mutatis mutandis, it determines
Then the statate, it is to be considered, amounts to a direct and | the present case.  If the horse was lawfully on the road at the
positive prohibition against any such animal being found upon & puint of intersection, and had strayed from there upon the rail-
road in such o situation without some one being in charge of him, | way because the cattle-guard was defective, bis owner would have
and the plnintiff’s horse clearly violated that probibition, for he | been in as favourable a position as he would have been if s horse
got from the road upon the railway at the crossing. Having so had escaped from his own ficld upon the railway track for want
got upon the railway he was there unlawfully, and hisowner must | of a fence between such field and the railway which it was the duty
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take the consequences of any accident that happened to him from
tho moverent of the trains, where no wilful miscorduct or negli-
gence in managing the trains is complained of.

Tkere is no room in this case for such doubts ng were expressed
by the judges in Fuaweett v. The York and North Midland R. W,
Company (16 Q. B. 610), as to whether the animal was or was not
lawfully upon the highway from whence he got upon the railway.

If this horse had wandered from the rozd into an adjuining farin,
and had got from thence upon the railway for want of a sufficient
fence between the track and that farm (such farm not belonging
to tho owner of the horse), his owner would have been disabl-}
from recovering, hecause the company would be entitled to say to
him, ¢ It is no excuse for you that we have no fence between our
railway and that other man’s farm. Such a fence would be re-
quired for keeping in his cattle, but was not necessary for protect-
ing your borse at that poiut of our line, for he had no business to
be where he was.” It can be no stronger reason in support of the
plaintiti’s right to recover (to say the least), that if the company
bad had a perfect cattle-guard that could not bave been passed,
his Liorse could not have been killed just where he was, though he
might have beea killed at the point of intersection, if being left to
his own guidance he had not continued to wander along the high-
‘way instead of taking to the railway track.

On the part of the defendants it may be urged that the cattie-
guard was not made specially to confine the plaintiff’s horses or
cattle, but to keep the rsilway clear from any animal that might
be passing lawfully or unlawfully along the road which crosses it:
that the plaiatiffi’s horse was unlawfully on the road, aud must
therefore have been unlawfully on the railway track, having gone
uponit from theroad. o had no business on any partofthe track
more than any person would have to go into his neighbour’s yard
because he sees the gate open, and the horse being on the rail-
way, was not excused by any defect in the cattle-guards of which
the plaintiff had a right to complain more than the rest of the public

The . ..sgression of the law, which brought the horse to the
point Of intersection, was not done away with by his having passed
the cattle-guard, if the evidence had been clear to shew that he did
80; thatonly enabled him to get further upon the road. Ifthehorse
had crossed from the plaintiff’s ficld to the railway for want of a
fence which the Company wasbound to keep up between themselves
and the plaintiff, then it might have been held that the horse was
lawfully on the railway track as regarded the Company. But being
first unlawfully in the road within half-a-mile of the crossing, where
hie had no right to bo unattended, he got from that road to the
Compauy’s raiiway ; and upon the principles of the common law, as
1aid down in the case of Ricketts v. The East and West India Docks,
&c, B W. Co. (12C B. 160), it could be no excuse to his owner,
that if there had been a good cattle-guard, the horse could not
have advanced to that part of the railway on which he happened
to be killed. As was said in that judgment, ¢ No man can be
bound to repair for the benefit of those who have no right.”

In the circumstances of this case, it appears to us that the lan-
guage of tho court in Sharod v. The London and Norlh Western
Railway Company (4 Ex. 580) is precisely applicable. In thelat-
ter part of Baron Parke’s judgment he thus states the principle,

, adjacent lands.

of the Company to heep up; but beingin the road, and unattended
at the point of intersection, in dircet viviation of an act of Parlin-
meunt, and straying from thence upon the railway over the insufli-
cient cattle-guard, lus owner is in no more favourable position than
he would have been if the horse had broken into bis neighbour’s
farm and had wandered from thence upon the raitway by reason
of there being no fence kept up by the Company betwcen their
track and that neighbour’s farm.

For all that it appears the railway was well inclosed from the
1t is clear that the borse strayed on the track
from the highway, where he had no right to be, and he could not
Lave been on the track at all if he had not been first in the high-
way, contrary to the actof parliament.

We are of opinion, thercfore, that the plaintiff has no right of
action, not because the express words of the 16th clause extend to
this case, where it says that the owner of an abimal killed at
the point of intersection shall not under such circumstances have
an action, but because upon the principles of tne common law that
consequence follows, on account ¢f the horse having got upon the
railway from a place where he had no right to be, and had there-
fore no excuse for being on the railway at any point, and was as
wrongfully there on one side of the cattle-guard as bo would have
been upou the other.

1o our opinion, thercfore, the judgment should be reversed, and
& new trial granted without costs.

Judgment below reversed.

Tre MusicrpaLity oF THE Towssmpr or SARNiA v. Tae Grear
WESTERN RaiLway ComPANT.
Injury to Highway—Action by Municipality—~Pleading.

The plaintiff, a towuship municipality, 1o their declaration alleged that they
wore proprictors of a certain public road between the fourth and 6fth concessiona
of aaid townsbip, and complaiged that tho defendanta in constructiug their
railway, so negligently and unshilfully made certaln drains that great injury
was thereby occasioned to the plaintiffs’ safd road, and they were compelied to
oxpend large sums of money fo repalriog the same.

Held goud, on demurrer, as showing o speciat iojury to tho plaintiffs sufficlent tc
sustaia the action ; for though as a municipahity they were not proprivtors of
tho road, yet it might havo been purchased by them from some jolnt stock com-
paby, or otherwise.

The declaration alleged that the plaintiffs were the proprietors
of o public road and lighway, in the township of Sarnis, in the
County of Lambton, and situate between the fourth and fifth con-
cessions of the said townslup, and passing from the eastward to the
westward, between the said concessions ; and that the defendants
were the proprictors of & certain railway, called the Great Western
Railway, situate and extending also from the eastward to the west-
ward, across, the said township, to the south of the said rond of
the plaintiffs : that there was a certain drain or water-course along
the south side of the said railway, which was fillad and supplied
with water from the adjoining swamps: that there was a certain
other drain or water-course made by the plaintiffs along and near
the south side of the said road of tie plaintiffs, by means of which
the said road was, and of right shoukl have continued to be drmg~
cd, nnd rendered free of stagnant water: that there was certain
swamps or picces of land covercd and overflowed with water be-



