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attempt to ~hew.  But assume, for the moment, that Millard did
perform what he and Brown bad agreed to do. although the ovi-
dence shews that Brown dil nothing sfter December, and Hum-
phrey, s vendee, offered to hwivest the wheat only, could
Birown bave cliumed one-halt of the halt’ of this whent as lus,
without any nsxeit of Millard to a divicion of their jouint hnif, or
of Purk to n division of the whole? They bad riphts to adjust
with Park, rights to adjust between themseives  But Humphrey i
is at mout, the vendee of Brown by wmenns of the sale on the
execution.  For all tle purpoees of dealing with this question, -
Millard and Brown were contractors au this joint enteiprise;
neither could, a3 between themselves. huve asserted the nght to |
tuke half of the half of the wheat, without adjusting the debts !
and accounting for the Inbor nud debts incurred 1u rexpeet to it
The horses were Millard’s It was the work to be performed hy
them, we infer, which entitled Millard and Brown to hulf the
crops instead of one third, ag it had been when Park found the
horses  We think Brown could not have brought trover agninst
Park for this wheat, and therefore Humphiey, bis veuder, cannot

This virtually disposes of the case, but we are asked to dispose
of the other puint  Ag against the pirty himeelf whose goods
have been sold by the bubff vader execution, it is enough to
thow an execution, but a3 between a third part; and a vendee
under nn execution we think the judgmeut in support of it ought
to be +hewn.

Judgment will be to allow the sppeal and to direct the court
below 10 enter 4 nonsuit, pursuant to the leave reserved.

Ler cur.—Appeal allowed.

BAkkER ET AL v. VANLUVEN,

Agreement—Sulstantial performance—.tceeptance and acquicsesnce— Wk and
lalour, de

A having <dgned an agreement, not noder gasl. in the fllowing wards: ¢ Ta
Wihum Baher Christopher Vanluren. Joho Anstey Zadoc Wrisht, and John .
Hughos, gentlemen —We, the underrigiied, Uneerstending that you hase ro. !
folved G butd a chusch 30 W 40 feet, st a ense of §1 i ia the village of B,
do hereby covensnt and promise 10 pay you the reversl w1t 1e opposite ou~ res.
prectice tames. toassist you in the erection of 1he sl church, and we bind
ours dves o pay & fourth of fald submeriptiin cvery three upathe. and that
the wheln T pats on or before the et of Octaber 190 —1nd the pirties
hinving duilt a church st the place named tnirty six fiet wide hy firtv elubt
feet Lo and of tha ealuwat 21,200, with which A four:d no faule, bist heed 2
pew therein cusbiintivd fur bhis own ss, whith he had alwaysoceupled  He'd,
that the church bulit was a sahetuntial perf riiance of the agrecment, and
held also, that by the acqui-scenie and acceptante of the wotk by A & new
conteact nigzht b inferred 1o which A, would Lo hsble for woik aod labour |
and materisls provided.

(€ P,ILT.2 Vie) |

This was an action, brought in the county court of the united
counties of Frontenac, Leunox and Addingten, to recover $100
and interest, being a subscription, by the defendaut, for building
o cbureh, in the following words ¢ ;

“To Wm. Buker, Christopher Vanluven, John Andey, Zidoc
Wright and Julin Hughes, gentlemen,—We, the undersigned, '
understanding that you have resolved to build a church 30 X 40.
feet, at a cost of $1,000 (one thousand dollars). in the willage of

attersea, do hereby covenant aud promise to pay you the xeve-
il sums appasite our respeciive names to assist you in the erec-
tion of said church, and that we hind ourselves to pay a fomth
of said subscription every three monthe, and that the whole be
paid on or before the Ist of October, 18G0.” It was not under

seal, |
The declaration contained n specisl count on thig contract
averring performance, and also the common counts. !

The defendant pleaded ta the first connt, that tho plaintiff did
not crect and huild & church in the village of Battersea in manner
and form as in the declaration alleged. IHe pleaded never in-
debted to the common counts. H

The cause was tried before the judge of the county court of
the united counties of Frountenac, Lennox and Addiogton, at the
sittings held at Kingston in December last.

The plaintiffe praved that the defendant subseribed the instra.
ment, that a church had veen bt by them which had been
called the “ Wesleyan Chureh,” and had been dedicated nund
opeved for diviue service in the year 1861: that the defendant |

- raieed,

‘e SE.200

had a pew cushioned ie the charch for his own nye, which he bas
always occupied ; that gome trouble had areen between the
defendnnt aud plaintiff<; that the defendant did wot find ot
with the church, but said it was larger thin the specifications.
The church was, in fuct, 36 feet wids by 48 feet long, and worth
$1.200.  The defendant made no odjection to the building untl
he was called upon for his subscription

For the defence it was ohjecred that the defendant had agreed
to pay for a church 80 fect by 40 feet: that the cne bt was 36
feet by 48 teet; that the defendant never promised to pay for

“such n church.

Leave was reserved to move to enter a nonsuit or the objec-
tions taken.

The jury was charged to return s verdict for the plaintff if
they betieved the defendant promised to pay the F:00 mentioned
in the subscription, and that they mizhe allow interest it they
thought proper.  The verdict was for the plaiatiffy for $112

Ta Jrauary Term of the County Court, Gulderslieve obtained
the following rule :=It iy ordered tha the phuntitf, upon notice
of the rule to be given ta his attorney, shall, within four days,
shew cause why the verdict obtained in thiz ciase should not be
set aside and instend thereof 8 nonsuit entered pur-unnt to leave
reserved at the trial of this cause. on the following grounds:
that the plaintiffs at saud trinl proved the performance. by them,

Pof a different contract from that a'leged in their declaration,

namely. the erection of a church of the wize, thirty-six feet in
width by forty-cight feet in length, instead of a church thirty
feec in width and furty feet in leagth, as alleged in said dechira-
tian as forming the consideration of the defendnut’s promise
declared on, and in the mean time all proceedings be stayed.

Sir Henry Smuh, Q. C., +hewed cause.

C. F. Gilidorslieve was henrd in suppnrt of the rule, whercupon
tho learned juldge delivered the following judgment :

The conduct of the defendaut in resisting the payment of big
suhseription, because the plaintiffs have bwit a lurger church, a
hetter church. and a more valuahle church than the one coutem-
plated appears to me 10 say the Jeast of it. unreasonable and vut
of the odinary course of things  The defendnnt, however, has a
right to avail himself of every advantage which the lnw allows
him n resisting this suit Qi examining the ptondings and evi-

“dence. and in lnoking inte the anthorities the court finds atselt

compelled to hold that the plaintiff< ~annot recover on the present
record. The mair question is, what is the is-ue rased by the
first plea  The plainriffz allege, in their declaration, th «t i con-
cideration that the plaintiffs would cans<e and procure to be erected
and bailt a church in the village of Buttersen, of the size 30 feet
in wid'h and 40 feet in lenptd at n cost of 31 000, the defendant

i promised that he would pay them %10 on the Ist October. 1860,
followed with an averment that the plainuffs did cause aud pro-

cure the said church to he erected and built.  The defeudant
pleads ¢ that the plaintiffs did not canse and procure to he erected
and built a church in the manner and form asn the declaration
alleged.”  There can he no misunderstanding as to the iswue thus
The plajutiffs ascert that they cansed a church 30 feet 1n
width and 40 feet in length to be erected st n cost of 51,000, The
defendant denies the allegation in direct terms.  The evidence
praduced at the trial proved that the plsintifis erected a chuich
48 feet in length and 36 feet in width at a cost of about S1,200.
The caurt cannot say that 48 and 36 amouunt to the same thing,
or that 34 means 30. The evidence gustains the plea. and dis-
proves the allegation in regard 1o the erection made in the decla.
ration  The dimencions of the church. and the cost of it, have
heen made matorial allegations of the declaration.  The defendant

hias travereed them as guch, and, according to the evidence, the

isene should have been found for the defendant, unless it ean be
«nid that 30 feet oxnress the samo thing as 40 feet. and 36 feet
the same thing as 48 feat. and F1.000 represents the same amount
The argumenta adirecsed to the court, npon shewing
canse to the Tale, <o forcibly by S [lonry Smath, appenrs to mo
have heen predicated on an erroncous assumption ot the reintion
between the parties. namely, that the church was bt for the
defendant by the plaiotiffs, under a contract to build betwecn



