
lune 15, 1SSG.)

SELECTIONS.

B. D. r18, 52 L. J. Q- B. 77), an imnport.
ant case w hich we be1ieve ta be rather
bei-tter kinown than niit be supposed frorn

* the fact that it appears to have escaped
the notice of numerous text-writers whose
works, dealing %vith such questions, we
have incidentaliy examnined. Moore

* brought his action for dan-ages incurred
by him throughi falling ao'er a piug beiong.
ingý to the deferidants, the Lambeth
Waterworks Co., which thcy had placed
in a certain public footwvay. The plug
projected three.cighths of an inch above
the asphalt with which the footway wvas
covered, by reason of the asphit wearing
away, and withaut any defect ir the piug
itseif, whichi was corrcctlY laid, and in
perfect order. The defendants wvere a com-
pany incorporated b y Act of Parliament,
with power to put pltig% in the highway,
and with a iiability to provide fire.piugs;
and the piug in question wvas described in
the evidence as botii a lire plug- and an
e-rid.piug, in Nvhich latter character it wvas
I ed to flush the pipes. Day, J., gave

judgment for the plaintiff; and the defcnd-
ants, wvho were amerced in C6oo damages,
appcaicd. The facts, indecd, wcrc vcry
similar ta those in Kent v. 7iie Wortlhing
Local Board (ubi supra), where it was held
that under such circurnstanccs the plain,
tiff had a good cause of action. But there,
said Lord Esher, M.R,, in the present
case,"I both the wvater.plug and the road
were in the hands of the defendant ., aIid
if the plug was not out of arder the road
wvas, If the case cannat be uphield on the
ground that there was only ance autharity,
1 do nat see how it cati be uplheld. It
may be that it can be upheld an that
ground, but if not, it is not of any author-
ity." And he added that, althaughi it was
not necessary ta say absoluteiy that they
disagreed with that case, yct, uniess it
couid be supported an the ground of com-
mon ownership, he was nat prcpared ta
foiiaw it. Lindley, L. J., distînguishcd
that case on the sane ground. But Lapes,
L.J. baidiy avawed that he could sec
nothin ini the distinction; observing that
the decision was nat put an the ground of
the union of liabilities, and that the cases
there relicd an were nat autharities for the
proposition asserted - and accordingly,
maintaining that the decision in that case
shouid, b. overruied. Merely adding that

ini the present case the distinction, if any,
applied because the water company and
the road authority were two distinct au-
tharities, let v nowv proceed ta examine
the effcct of the decision arrived at hy the
Court of Appeai indcpendently af Kent v.
The Worthing Local Boa rd.

It was said for the plaintiff that whien
anyone puts anything in the high\vay and
it becamnes dangerous, he is liable for it.
But that principle oniy appiies when the
thingy is put there without authority, when
something is lcft in the highway as a
a nuisance or an obstruction, the persan
s0 acting doing wrong from the very first.
I4crc, however, the company were author-
ized or abiiged by their Act of Parliament
to put the plug iin the highway; and the
Act oniy iinposed 'on thcm the obligation
of kcepînig t he plug ini repair. But it wvas
in repair, and the comipany hiad donc ail
they were hrnînd to do. IlI can find no
duty cast on the deferidants, and thcy
have been guilty of no fauit, cither of
omission or commission," said Lindley,
L., J. "If either be wrong " said Lord
Esher, "it is the road authority." WVas
it then mnereiy a case in which the plain-
tiff, 1v' ving a renicdy, failed ta abtain re-
drcss by reason of proceedin- against the
wrong party ? Not sa. I 1i fl ot think,
indced, that an action would lic against
thc road authority," avowed the Master
of the Rails. "This decisian is rather
hard an thc plaintiff if Gibson v. Thje
Mayor of Prestont (L. R. 5 Q. B. 218) be
right, and lie cannat sue the road authar-
ity." said Lord justice Lindlcy. That,
indeed, wvas hcid taa in Kentt v. The
Worihing Local B3oard, but the reason
was that the parish coiuld nat be sued,
althaugh it mnight be indictcd; but, in
Gibson v. The Mayor of Preston, wc find
the rul. applied even though the road
authority was incorporated. Sa that un-
less mndeed the principle does not apply
when bath plug and road are in the saine
hands, there must be very many equally
hard cases. But, of coreth e resuit
would be otherwisc, at ai events, if the
thing causing the injury were itseif defec-
tive, like the valve in Balhurst v. Mac-
piterson (L. R. 4 App. Cas. 256), the grat-
ing in WVhite v. RT/e Hindley Board of
Health (L. R. to Q.B. 2i9), and the plug
in Blackmore v. Il End (>ld Towit (q
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