
cattie-guards being crected and maintained; therefore dcfend-
ants have no right to maintain fences which obstruet the
highiway; as to (4) that the question in dispute is not as to
the construction of the railway along and across the higli-
way within the meaning of sec. 11 (h) of the Railway Act;
the railway eommittee have no jurisdiction, and this Court
hadl jurisdiction: Fenelon Falls v. Victoria B1. W. Co., 29 Gr.
4; City of Toronto v. Lorsch, 24 0. 1R. 227.

Judgment for the plaintiffs for the relief asked with costs.
Mý,aeCraken, ilenderson, & McDougall, Ottawa, solicitors

for plaintiffs.
('brysier & Bethune, solieitors for defendants.

RO(BERTSON, J. JANUARY 7T11, 1902.
TRIAL.

M.NcDIvIOTT v. IIICK LI NG.
Mislke-MneyOverpaid on Mforiygqe Igjnorance of Fards
-Executor-('osts aqaiîs!, if Es/aie Insu//icient.

Marriott v. Hlampton, 2 Srnith's Leading Cases, 1Oth cd.
431, followed.

Action tried at Barrie, broughit to recover money overpaid
on a rnortgage and interest thereon silce 23rd Februarýy, 1901.

Hf. Hl. Strathy, K.C., and C. W. I>laxton, Barrie, for plain-
tiff.

W.A. Boys, Barrie, for defendant G. W. L. Hickling.
1) . Stewart, Barrie, for bot defendants as trustees.

IIOBERISON, J., after a lenglthy rcview of ail the facts-.r1heý case is within the third proposition wh]ich is dedueed
fronti the law A.s it now stands, and put in thie notes to Mar-
riott v. Hlampton, 2 Sînith's Leading (' 1slth ed., p).
431, that mnoue v paid in ignorance of thie fcsis recoverable,
notwithstuinding laches , providing that the party paying it
has flot aî ail ilquiry. Laches, in hie sense of 'a muere
omission, to take advantage of ineans of knowledge witbin
the reacli of the persn pa *viflg the nioneY, is itot suliien't to
(lisentitie him to rerover it back. Judgment for- 1îlaiintilf
for $,306.88 and interest front 23rd Februar %, 1901, gnt

defenantsas executors. wlîo wnîay h1;1e a reference i le
desie. Cstsof action and refvirence to plaintiff. Pf ul

f-lciu state ini defendants' haýnd"s, cosfs on iligh Cou rtseale to bc paid dle bonis propriis. but to bc lîmliteà to sileh


