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Thiat section (the only ane on the subject) makes-ecep-
/io;za//y-provisions for '' separate schoois " in protection of
minorities in religion on/y, for the Canada (Upper and Lower)
of that day, as constituted and governied under the Treaty of
1763, between France and Britain, and the British Impérial
Statutes of 1774 and 1791, supplemnented in consolidation by
that of 1840 (tire Union Act), witb its larger attributions (bot
ever limiited in Impérial concern) of self (or "lhome ") govern-
ment.

lut sucb attriliutian -pro perly, and as a principle of British
national policy, like that of old Roman dominion-the civic
life-viz., local or borne laws, franchise, inistitnîions-LntroSt
civil andi religions liberty of the conquered or subject people,
s0 far as compatible witb suzerainty, ivas leit unimpaired. In
this sense was the express reservationi in the Treaty Of 1763
IlRis l3ritannic Majesty, oni bis side, agrces ta grant thec liberty

af tbe Catholic religion to the inhiabitants of Canada. lie will
consequently give tire most effectuai. orders that bis new
Roman Catbolic subjects may profess tbe worship of thieir reli-
gion according ta the rites of tire Roman Church, asfar as the
laies of Gr-eat Britain perliit."

This wvas in accordance with the article (ad rem) of capitu-
lation of 8th Septemher, 17~60, wbich runs tbus :" Article 2 7.
'F'lic free exercise of the Catholic, Apastoiic, and Roman reli-
gion) shall subsist entire, in sîîch manner that ail the states and
people of the towns and country places and distant pasts shahl
continue ta assemble in the churches, and ta frequent the
sacranients as hieretofore, without being molested in any mani-
lier, directly or iodirectly. TJhcse people shahl be obhigcd, by
the Englislî Governmnent, ta pay ta the priests tire tithes, and
ail tbe taxes they wcre used ta pay, under the gaveroment of
bis most Christian Majesty."

Aoswer of ijeneral Amherst "Granted, as ta tbe free
exercise af tbeir religion. 'l'lie obligation of paying tbe titbes
ta the priests will depend on the king's pleasure."

There were otber denîands at the capitulation for more
extended powers in tbe administration af affairs pertinent ta
tbe Roman Catbolic Church, but ail were refused. The con-
crete af concession in .this regard is in the treaty as above
cited.

As ta education nothing is said, eitber in tbe terms af
capitulation, or in tbe treaty, or in any act af stateýý The sub-
jcct iollowed the conquest (or " cession "), and hecame inatter
af purely British dolniniuu.

Up ta that time tbe law of France (in force in Canada) as
ta mort mai n -applying ta schoiastic as weli as ecclesiastical
and eveti eleemnosynary bodies (corporate or other) or institu-
tions-was as restrictive and prohibitive against tbe tenure ai
realty, or even of the movable proceeds (price> of realty, as
that af iinglaod as ta flie same-bath systems af law, quoad
hoc, having, in cammon, and, duriing long periods, iotegrally,
tbeir root in tbe feudal system.

Truc, in Canada, there were, under tbe Frencb régime,
educational. grants of Crown domain in its wild ; but they
were and, properly and constitutionally, could, objectivýýly, be
oly for state purîloses, viz., exploitation and effective coloni-
zatian, as in the case af ail other concession af Crown lands
froma the Crown. As ta religion per se, France, in its national
antanomy, ever distinctly and ernpbatically, in its internaI juris-
prudence as in its external. state policy, assertcd its indepen-
dence af ultramontane Papedoin ; repndiating dictation in state
governance fromt the chair of Saint Peter. This, histarically,
is known as the Gallicanisin af France, a priociple af state
policy essentially conservative. yet progressive, as exemplified
in tlic position af France to-day in contrast with Europeao
powers af ulîramiontane traditions and teodency. And bere
the question suggcsts itseli: Wby should Canada, in a Inattcr
af sncb vital intercst ta its existence and progress as a Britisb
colony, adopt and suhsidize an abnormal systemt afI" Separate
Schoois " with the avowcd purpose ai sectarian religions cdu-
cation in the direction ai ultraniontane Popery, i.e., witb
subordination ai civic hife, as wchl as religiaus, ta the Vatican ?

Thre disintegrating effcct ai sncb education is obviaus, is
tbe bistorical lesson ai ahi national cxperience. Yet the Eng-
]and ai Qucen Elizabeth ; af William ai Orange ; ai Crom-
well ; ai the Commons and Lords (the people in their
representative integrity) of 1688-constitutionally Il Protest-
ant "-senms ta have repudiated ber traditions in this regard.
Not sa the greater England across the main. In dtis is
British Canada's refnge iii case of' necessity, for ta bow, iii any

way, the koce ta any power ai earth, save their awo, is noit inl

any Briton worthy the naine.
To procced ta another point, ta meet the issue of the

bour.
By the terros of the British Nortb America Act, section 931

the provisions iii it as ta Separate Schools are confined tO
Quehec (Lawcr Canada) and Ontario (Upper Canada). Tbey
(la îlot apply ta Manitoba.

As ta Manitoba, its awn constitution, section 22, goverls,
That, in express terins, appiies only ta rights (scholastic)

in question, IIat the date of the union with Canada."
There is nothing in the section, nar iii the Act, nor ifi any

legislation, as ta rights under any législation or autbaritY sth,

sequent ta the union ; the wbole section speaks of, and by
mile ai interpretation apphies only ta, rigbts and facts as theY
were " at tire date ai union." Aiter that the legislature (Pro.
vincial) bad the fulli contraI, subject only ta the rigbt Ofai
minarity ta appeal ta tbe Dorminian Governînenit iii case Of
grievance ta any right beld "Iat the date ai union," but no
amner.

As ta rigbts aid rem subseqnently created by Provincial
legislation, they were ever under tire full contraI of the power
that created ti.m. On this point the judgmient ai the Suprenme
Court in Ottawa, cspecially the opinion ai tbe Chiei justice-
adînittedly the highest légal autbority ai the I)omiiionaen
also that ai Mr. justice Taschereau, tbe senior Quéec judge
on the bencb, a Roman Catb olic-brother (I believe) oi Car-
dinal Tascbereau, of Qucbec-was chear and emptiatic. BrieflY

-?s said the Chici justice (Sir S. Henry Strong)-" m7bcre a

législature bas power ta do, it bas ta undo ; unlcss expresslY
restricted."

The proposition is axiomatic.
To get over tbe difficulty, tbe Lord Cbancellor (Hersche"î),

in dclivering the judgmeot ai bis court, assiemed that by Il i110
plication "-"sncb is the reportcd word af the juidgîneflt-sub-
section 3 Of section 93 ai the British Nortb AmeniaAtO
1867, providing as ta rigbts created by legislation subseqUelu'

ta that Act, "m-igbt iairly"-sucb was bis application-"be held
ta apply," or te-ms ta tbat effect.tir

At the samie time, strange ta say, in tbe saine judg1ten thel
bis own words, thie Act ai Manitoba afi 890, rescin1din1g f
previaus eoactmeots creating denominationa sroi5ws
dcclared constitutional and valid ;also tbat section 93 Oi the
Britisb North America Act ai 1867, on Education, was st]Pet-
seded entirely hy section 22 (an the same subject> inl th -e

constitutional Act crcating Manitoba. The contradiction 1S
obvions ; and, further, it is material. as, really, tbe (Issuîe
basis ai the jndgment in question.

In iact, in thýis, the Chancellor bas, in a way, made. a a
no bimscli; as if, under sorte influence above the eudca

mmnd, or under ternporary forgetfuloess ai simple elcmentary
priuîciples in judîcial adjudication, be bad assumced, for th,e

nonce, a Brebon capacity witb its (ta use tbe ancient Iris.'
terîn) " beavenly judgments." fjs

This is wrong. No priociple in the administration ai0'
tice, in these latter days ai intelligent parliaments and welk

regulatcd courts, is better establisbed-ar, at least, acCeP ted,
by the legal profession iii England, as in other advanced civil-
ized cauntries-that judges, in maters af statute-and this, in1
its exceptional nature, is purely sa-are mercly interpreters O
legislation, and not its equipallent substitutes.*îy

Io tbe previons cases-Barrett and Logan-in, virtiaf
the sanie matter, by a larger court, viz., six or seven, ilostead Of

faur-the judgmcnt--an exhaustive oce, admirable in everY
respect, and, really, coveriog tbe wbole case-tberc is noa grotnd
for sncb exception. It was final, or sbonid bave heefi caol
sidcred sa, espccially aiter its virtual endorsernent in the
preseot case Iîy the Supreme C.ourt ai the country mare in"'

mediately concerncd.alia
There are other points, ai a technical nature, but fatal , dg-

légal seose, wbicb mighit be nrged, flot anly against the jud
ment in question, but the subséquent procedure ai the Govern'
ment and Parliament af Canada on the judgment.

LEY.

The Boston Traoscript tells the story ai a womfan ý'Vho

walked ino a Boston bookstore in search ai ElizabethSur

Phelps's " Burglars iii Paradise." But what she asked for,
lîowevcr, wa' Smnugglers iii Heavven."
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