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thesc cases the jury wiIi probabiy asesa daniage at a figure lower t1lan, the truc
meaisure of the 1plaintiff's injury), or (b) the courts institute a further enquiry
te aacertain whcther, though both were originally at fault, in rendering the
accident probable, yet the defendant had a " last chance" of averting the
accident which hie ought rcaâonahiy to have talien, but of which hie did not
avlu hititeif. Out of numiber four, therefore, there deveiops an enquiry.
(5) Whether, notwithistanding the defendant's negligence and the plaintiff's
contributory negligence, the defendant cý,uld by the exercise of teamonable
miare have avoided tlic resuit of the pbdintiff's cuntributory negligence? If
the anawer is; "Yes" then the plaintiff recovera aceýording to tie decision in the
Privy Courncil (B.C. ELe. h. Co. v. LUach, 23 D.L.R. 4), and we have in this
fifth problern what is called th3 "doctrine" of "iultimazte nieglige-nce." %The

doctrine may be put into a sot.newvhat shorter formula as fclos: The de-
fendant was negligent and Chus iîijumd the plaintiff, ther"fore the plaintiff
inay recover; bid Clic pituitlT iiiiglt by Clic exerioe of rensonable care have
avcided the consequence of the defendant's negligence, tiierefore the plaintiT
cantuot recover; bui notwithstanding thc plaintifT's contribtitory negligence
the defendanis might "by the exercise of care have avoided the resuit of that
inegli genece;" thlerefore the plaintiff catn recover. This is a fair statemnent of the
reiit of the cases on tis point and thfe application of this relentieffl logic
(wlîù'h might bo carried even f îîrthcr) to roînlplicatedl otatcs of facts imi-
perfect >y, reiiîcinhcred and 'escribed by fluîst.cred eyo-witnesaes someitimers
tiika the law look rather silly. It ie a strong argument either for somne
genertil srherne of ins-arance against. accident or for a division (if the 1ose
but ween iieople who are inutually at fault, Taking, howevcr, the law as we
fiîîd it sortie further discussion of this question inay tend to clarify or idena
lind ixrhaips to siniplify adiresses and charges to thic juriy. At thcý out8et
one niight suggest that in the discussion of negligence cases ton great reliance
bam heen placecd upon other judgincnits whieiî are deciéions upon quesations of
fart. Cases arec ited as being on "ail fouirrs with the one under considctration
whitth contaiti no new statenient, of prineiples but which descrihe an accident
that huis happenedl in a sornewhat sitiflar fashion. t8uîch cazes arc inoat
daýrigerousi becausc, though there may hc coincidenecs, it is imlxossible tChat
ail the circurnestanceis cati be the Bane and the facts reported inay not. and
prohahly wemraint ail the facts iipon whirh a v-erdict was arrivcd at. The Iaw
of negligence rnight be niteh siunplifled if -ive elimninated ninety lier cent. of the
roported acecident cases,. Vipon this suiert the jîdgnment of Meredith.,

Ui.'.in Sii&koff v. Torofflo H?. Cov. (1916), 29> D.1,1. 498. 36 O.LR. 97,
i15 iflomt appiosite. lie ayB ii! pli. 501-2: -Receut eases ini the higher courts
(if Eugland and iin the Supreoîe Court o! Canada tire inîîh relicd on in thi,%
caite . . . and we are inuiîressively told that a jury have a right to draw

ineuvsand thaitt this case or that case ii. stronger Chan or aLs strong as or
iirarly as Ptraig tu sonc case decided iu one of thuse curts; forgetful of these
I wo thingu, that it is as old as the law Chat a~ ise rnay bc cstabiisc<l on
c'iroiîîiit.ntial evidenee and that ni) case dieîidteul on its factis le au authoritv
for zi finding (if fact vute way or other iu nny othîer raes t-o bu derided on ifs
fauta, however lîelpfuil the rcasoîîing inii t niay he; tli-if no two rases eau hi'
quite alike in ail thevir facda and rircurnmstancem and t ht t he one question in
ail such cases s this tmust tic: Could reasoniable men uipon the evidenre


