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these cases the jury will probably assess damage at a figure lower tLian the true
messure of the plaintiff’s injury;, or (b) the eourts institute a further enquiry
to ascertain whether, though both were originslly at fault in rendering the
sccident probable, yet the defendant had a ‘‘last chance” of averting the
accident which he ought reasonably to have taken, but of which he did not
avail himself. Out of number four, therefore, there develops an enquiry.
(5) Whether, notwithstanding the defendant’s negligence and the plaintiff’s
contributory negligence, the defendant eculd by the exercise of reasonable
care have avoided the result of the plaintifi’s contributory negligence? 1f
the answer is “ Yes” then the plaintiff recovers according to the decision in the
Privy Council (B.C. Elec. k. Co. v. Loach, 23 D.1.R. 4), and we have in this
fifth problem what is called the “doctrine” of “ultimate negligence.” ¥ The
doctrine may be put into a somewhat shorter formulu us follows: The de-
fendant was negligent and thus injured the plaintiff, ther~fore the plaintiff
may recover; buf the plaintill might by the exercise of rensonable care have
avoided the consequence of the defendant’s negligence, therefore the plaintiff
cannot recover; bul noiwithstanding the plaintifi’s eontributory negligence
the defendanis might “*by the exercise of care have avoided the result of that
negligence;'’ therefore the plaintiff can recover. This i a fair statement of the
result of the cases on this point and the application of this relentless logic
(which might be ecarried even further) to complieated states of fucts ime-
perfeetly remembered snd eseribed by flustered eve-witnesses sometimes
makes the law look rather silly. It is a strong srgument cither for some
genersl scheme of insurance against accident or for a division of the loss
hetween people who are mutually at fault, Taking, however, the law as we
find it some further discussion of this question may tend to clarify our ideas
and perhaps to simplify addresses and charges to the jury. At the outset
one might suggest that in the discussion of negligence cases too great reliance
has been placed upon other judgments which ure decisions upon questions of
faet.  Cases are cited a8 being on “all fours’” with the one under consideration
which contain no new statement of principles but which deseribe an aceident
that has happened in s somewhat similar fashion, Such cases are most
dangerous because, though there may be coinecidences, it is impossible that
all the citeumstunces can be the same and the faets reported may not and
probably were not all the facts upon which a verdict was arrived at.  The law
of negligence might be much sinplified if we eliminated ninety per cent. of the
reported aeeident cases.  Upon this subjeet the judgment of Mevedith,,
CJ.C.PLin Sitkoff v. Teronto Ry. Co. (1916), 20 D.L.R. 488, 36 O.1.R. 97,
iz most apposite.  He says gt pp. 501-2: ** Reeent cases in the higher courts
of England and in the Supreme Court of Cansda are much relied on in this
cage . . ., and we arc impressively told that & jury have a right to draw
inferences and that this case or that case is stronger than or a8 strong as or
nearly as stroug as somc case decided in one of thuse courts; forgetful of these
two things, that it is as old as the law that a case may be cstahlished on
circumstantial evidence and that no ease decided on its facts is an authority
for u finding of fact one way or other in any other cases to be decided on its
fuets, however helpful the ressoning in it may be; that no two cnses ean be
quite alike in all their facts and ecircumstances and that the one guestion in
all such cases as this must be: Could reasunable men upon the evidence




