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wituetses who are producati ta sustain, the charge,
andi Lt Lt bis dlaîy ta discharge the accuseti uriltss
ho Lt eutirely conhîceti that there lias been a
prima facie case mode ont iainst hLm.

PF" . ?daedoald, of tht Ontario Bar (who wa
ailowed ta co'idnct tho case for tht claiscants by
the courtesy off rt an, u n d uIocunsel far.
prisoner), for clihants:

Tht evidoence off Smtith Lt corroborateti in every
partionlar by witnesses producel on tht part off
tht claimntst, except as regards tht actuel comi-
missien off tht effence, off which ho Lt tht only
one wbo con gmte evîdence. iVith regard ta tht
aflibi attorupteti ta ho proveti, thatt wat most effec-
tueliy disposaI off by tht evidence off tht conduc-
ter off tht train on tvhicb Edward Primi ose wtt
brakesman ; end as the evidence of thc witnessesý
fer the defence ail point to the saine day, Lt La
evident that they are spotkitig of a day other
than tht fir8t day off April, or are committing
wilfai perjury.

Tht Efxtradition Treety provLdes that tht pri-
touer shall bo extrediteti on sucli evidence of
criminality as, atcording tnttlw1f h tt
off Now York, would justify his apprehension andi
com,,niýta1 for trial: Isi vol. Brightley's Digest,
p. 270, sec. 7 ; 63 Opinions off Attorney- General,
207; 14 lloward's Supreme Court Rep. 193, 144;
3 Wheeler's Cr. Cases, 482.

Tht mile off evidence Lt preseribeti hy tht
Treety : 4 Opinions off Attorney-Gen., 830, 201.
If, after tht examination off cemipiainant andi
witnesses on bath sidet, Lt appears that an otfence
has been committed, anti that there Lt prnbable
cents ta helievt the accused guilty, tht commis-
sionor must commit fer trial . Ren. Stat. N. Y.,
p. 709, sec. 25; Barbours's Cr. Law, 567.

Tise truc enquiry Lt, wbethtr tht whole evi-
dence hias furnished reesonablo aul probable
cause for believing that pritoner is guilty off the
alltged crime or effence. If it dots, ho shoulti
ot committed : Ist vol. Arch. Cr. Pleadings, 45,
note. When tht commissioner or magistrate la
convinced that tihe fisots as proved do not furnish
probable cause for believing prisoner goilty, hoe
ouglit ta disaharge hlm; but, on a question off
facts entirely, if ho eheulti have e reesonable
dnnht, hie ouglit ta commit prisaner for trial, as
it Lt tht pravince off a jury ta docile questions
off fect. But if not entirely satisiieti that pri-
touer is guilty, yet if tht circuinstances proveti
are positively suspicions, andi sncb as to rentier
bit gniit probable, anti the crime ho an indiot-
able offence, ho sbouid commit: Swan's Jus-
tice, 482; 1 Burr't Trials, 11, 15; 4 Dalles, 112.
That degret of evidlence is nt requireti which.
waulti ho ntcessary for tht conviction off the
perty. Tht comnaissiorerrmust atcertaLn whether
there Lt restonable ground ta believe that tht
perty accuseti may bave committed tht crime:
Berbour's Cr. Law, 565.

It must be proveti, Ist, that an offence bas
been, committed; 2nti, thet it la within tht
Treaty; Srd, that there Lt reasoable and pro-
bable cause ta behieve prisonor guilty.

Ist. Tht offence charged Lt robbery. As ta Lts
commission, we have tht lepositions taken et
London boffore the police nag-ittrate tbtre, pro-
perly certified, &o., which are in themselves
evidence off the fact that a crime bias been com-
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initted, and that the accused i8 the verson who
ommitted the~ rame: 1 vol. ]lrightley's Digest,
270; t' b. 134, Thero iit alo the evidenot
OflducQi en th1ý part off th' ciahnants, w i<hi
positive

2nc1 Tho crîme charged i.t robbory, and is
withia the ]Jxtrsdition Treaty.

bc.Tho evýdc1)ce, .:s a çihola, lurnisihes reat-
sorablp and probable cause sufliciünt to vwarrant
the comrnitlal off the 'occusod for trial. ilefore
the commiccioner cani came te the conchîsion te
dischargo tlho prisoner, ho rnust bc satistled that
the cate noado out h' the eiaimants is so entirely
displaced hy the evidence on the parÉ off the
delenco, tia, ticore can ho no doubt of the inno-
cence off the accuptd.

The defèence set np is purely an alibi, which
muast ho srrhtly provedl in the face of the evi-
douce on the, part off the p osecution, and rnust
be se orerseheln-ing in ail] ns parts as at once te
carry conviction with it. la Lt so in this case ?-
or rather, :s tnet tise alibi so couspletFly met as te
fall ta tue gronid ? There is an evident attempt
to get iu false testimony to sustain the theory of
the defence. If provedt false ini part, does not,
suspicion attaeh to the lest?

There is no process te eomnpei tht attondance
cf witnesses, aidc it is a difficoit mattor to induce
parties ta attend in a foreigul country to give
evidence, the niatural inclination off parties being
te refrain fi r gîving evideuce against ineigh-
baurs. The claimants bave experienced duis
difficulty in this inatter.

lIt is ridiculous ta suppose that Smith ehould
endeavour te tbrow suspicion on prisoner, and
ut the terne timt state that se many pertons were
et Lively's, any 0n0 off whom, could disprove hie
allegations if unîtrut.

No evidonce off good character wfts r.dduced on
the part off tht defence.

As ta confliicting evndente, &zc., tee Li re Ben-
net G. Bîsrley, 1 IL C. L J., N. S., 46, 48, d9 ,
50; Exporte ilareï'y, 4 U, C. L. J,, N. S., 198;
Regina v. Rleno d- Andîereon, 1bý 315, 321.

Wben the court enters tipon the consîderetion
off evidence for dcfenice, a trial of foot bas hegun,
and Lt is the pecaliar Province of a jury ta doter-
mine questions of ftact. If the prosecotion mnake
out e good.prima, fiat e case, and! eviduence on the
defence throws doubt upon it, it it the province
off a jury ta pots upon it.

Lt is certaînly due ta the citizens cf tht UJnited
States that they sbonld ho protected egainst
murdere, and those whobatetempt ta commit
saurder, and again.et pirates, rohbers, &c., and
that these men thoulcI he extradited on the de-
rnand off e foreign govoreossent, where the crime
wtt comnsitted, anti thýro punished.

Gzoaui GoRms, U. S. Coin-Tht pr!isoner' s
extradition was asked for uponi two charges, nue
of murder andI tht ether off robbery, bath at
Westminster, Province off Ontario, and Dominion
of Canada. Tfhýpereouî mu3dered Lt said to have
been John Dunu, andti he robbery was frein the
person of John Smsith, and both deeds ai e alleged
to have been dont on April Ist, 1870.

Amide froin tht complaint maede hefore the
Canadien megistrato, and tht wvarrants issued
thereon against this prisoner, theve is nu evidene
to warrant me in holding Thomas Primro8e upon
the charge of murder; and as that is not suffi-


