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nected with them. By the deed of June the defendant agroced to i that although the rclenso is in terms absolute, unconditional, and
sccure tho payments in composition, by his own promissory notes | immediate, still it was intended to bo conditional upon the giving

satisfactorily endorsed. This was exccuted by tho plaintiffs Beno-
dict and Vaon. Tho defendant dil not, as ho subsequently
cxplained, could not procuro his aotes to be endorsed. Now it
cannot bo doubted that the stipulation for endorsed notes was a
material one; and though it only appearsin tho recital to the deed,
and is not tho covenanting or legally operative part of tho deed,
aod could therefore form no defence at law, yet this court would
not tako 8o restricted o viow of the deed, but would hold the stipu-
Iation as part of the agrecment of tho parties necessary to be
observed. This being 80, and tho defendunt finding he could not
comply with it, abandons, as far as ho can, the deed altogether,
and proposes aud procures to be executed by most of the parties
to the de d of June, the decd of August already referred to. This
de2d differs in many respects from the other deed; and of course
no creditor was obliged to exccute it unless ho chose.  The plein-
tifls did not executo it. In the interval between the exeention by
Benedict and Vanu of tho deed of June and the cxecution by the
defendant of the deed of August, the ussignment to the plaintiff
Hill of the debt now in suit was made. Hill then and thereafter
stood in no better or worse position in regard to it than his
co-plaintifils, and the question is, were or aroe they bouzi by the
deed of June after what bad occurred? In my opinion clearly
not. The defendsnot did not, aud admits he could not, comply with
tho stipulation for endorsation; he makes an eatirely different
arrangement for his creditors by the deed of August as a substitu-
tion for the decd of June, which he abandons both by his acts and
his declarations, and yet he 8ays the plaintiffs must be bound by it.

1 think the cffect of what bas occurred is to leavo the plaintiffs
in possession of the original right to recover the full amount of
the debt. It is of the essence of a composition of an existing debt
that every term ol the agreement for composition should be strictly
observed and performed. Here not only was the stipulation in the
deed of June not observed, but the defendant declares he does not
intend to observe it. I do not think that the judgment of the
Court of Common Pleas on the rights atlaw of these partiesin the
guse presented to them raises any difficulty to the plaintiffe’ right

ere.

The doubt I have felt is, whether the plaintiffs mignt not now
recover at law; and whether, therefore, this court should in its
discrotion exercise its jurisdiction in favour of Hill, as the assignee
of a chose in action  That this court has the jurisdiction, will, I
suppose, not be questioned ; its exercise is a matter of discretion.
In the case for instance of a boad debt and an assignment simply,
the court will save the assignee to suc at law in the namo of the
agsignor, (thero .cing no obstacle to its use,) a8 in Tammond v.
Messenger, 9 Sim. 327. Here, howover, I think we may properly
interpose. There is a complication of transactions affecting the
debt, arising out of the acts of the defendant himself. The stipu-
lation for endorsation could not be set up at law, and it is doubtful
whether the abandonment by the parties of the deed of June, after
it had gone into formal operation, would be an answer to it.
There i3 no such difficulty in equity even when the deed may
affect, or is intended to affect, the rights of a third party, a
stranger to the deed. See the observations of the Master of tho
Rolls in Il v. Gomme, 1 Beav. 644 ; and of tho Lord Chancellor,
on appeal, 6 M. & C. 254.

Estex, V. C., remained of the same opinion as expressed on the
original hearing.

Seragge, V. C.—The same th.ng was sought in the action at
law as is sought in this suit, tha. is, the recovery of the original
debt from Rutherford to Benedict and Vann, which debt it was
the object of the several decds of January, June and August to
settle by a composition.

1t is res jndicata by the judguent of tho Court of Common Pleas
in Benedict v. Rutherford, 11 U. C. C. P. 213; that the legal right
to recover for the original cause of action is gone; that Ruther-
ford’s covenant to pay the compositison was fature; that the
releage operated as a present discharge of the old debt, and that
the giving of the notes was not a condition precedent: none of
these points are now open.

The plaintiffs must come into th.s court upon some equity in-
dependent of thoso points, and I understand their equity to be,

by Rutherlord of endorsed notes for the amount of the composition;
and that the endorsed notes not having been given, the plaintiffs
baveo an equity to be remitted to their original cause of action, and
that the composition deed of Juno was abandoned. The question
is not whether if Benedict and Vaun had a legal right to recover
the amouant of tho original debt, this court would bhave interposed
to restrict tho creditor to the amount of tho composition; out
whether this court will intetfere actively to give the creditor more
than the amonat of his composition. This court will ordinarily
interfero to rolieve from forfeiture, whero it occurs from non-pay-
ment of money: but the caso of composition deeds is in England
an admitted exception; still I think thereisno instance, certainly
no case has been cited, of a court of equity enforcing a forfeituro
cven apon a composition deed.

It is certainly to enforce a furfeiture that the plaintiffs come to
this court. Assuming ‘tat they are right in treating the relense
a3 conditional under 1tho composition deed of June, Rutherford's
right under that deed was to have a composition of tweaty-five per
cent. accepted by tho creditors, parties to it, upon his giviog the
notes; and the plaintifis case is, that they forfeited the right to
have the composition accepted by not giving tho notes ; and they
come into equity asking for the whola debt by reason of that for-
feituro, Itis true that tho assumed condition wasnot the payment
of money, but the giving of notes.

I find two English cases whero notes were to bo given upon a
composivion deed. They are both cases at law, the first, Boothhy
v. Sowden, 8 Camp. 76; was a nisi prius decision before Lord
Ellenborough: tho action was upon the original debt ; the defenco
was, that tho creditor had agreed to give time, and to take the
debtor’s notes, payable in London, for the amount. For the plain-
tiff, it wns contended, that the giving of the notes was a condition
precedent, but Lord Elleborough said: ¢ If the plaintiff could
shew that the defendant had refused to give the notes according
to tho terms of the agrecment, they might be remitted to their
original remedy, but I think that remedy is suspended by the
agreement, unless an infraction of the agreement is proved by the
plaintiff ;' and the plaintiff was nonsuited.

Doubt is thrown vpon this ruling by the case of Crawley v.
Hilary, 2 M. & 8. 120. In that case also promissory notes wero
to be given; and the question was, whether it was the business
of the creditor to apply for them, or for the debtor to give them.
It was proved that the plaintiff might have hsd them if he had
applied for them, but thers was no evidence that the defendant
had given or tendered them to the plaintiff. The action was pot
brought until after the time at which the composition notes were
to be payable; so that there was default in paymen. of the com-
position money, as well as in the giving of the notes. The court
evidently leaned to the opinion that the debtor was bound to give
or tender the notes. But ¢ven in that case Lord Ellenborough
observed : ¢ If the defendant had offered the notes at the time of
action brought, it might have bren a ground for staying the pro-
ceedings.”” Mr. Justice Bayley only observed upon the composition
potes being past due. This case shews the reluctance with which
the court, Lord Ellenborough especially, gave effect to the forfei-
ture, intimating the probability of the court oxercising equitablo
jurisdiction if the notes had been tendercd even after tho time at
which they ought to have been given, if not after they wers due.

Again, supposing that a court of equity would interfero actively
in behulf of tho creditor under similar circumstances to those in
which it would refuse to interfere with the legal right at the
instance of the debhtor, which I by no means concede, I doubt
whether this is not & case in which the court would properly inter-
fere with the enforcement of the legel right. In the English cases
where tho court basrefused to interpose, there hasbeen an express
stipulation that upon default the original debt would revive; or
at least a very plain and distinct agreement that payment should
be made by a day specified. Now here there is no day specified
for the giving of the notes ; indeed the giving of Lotes at all was
an after-thought ; the whole composition deed is framed without
reference to any notes being given, tho only refcrence to notes
being written in the margin in these words: * And for which said
payments to give his promissory notes, satisfactorily endersed,



