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nccctd vith tbem. 13y the deeti of Juno flic defendant agret to that although the rolenso la in terme absolîtt, unconditionsil, andi
securo the payniente in compositior. by lîia owvn promissory notes immediate, etili it wns intendeti te bo conditional upon the giving
satisfactorily endorsed. This wa? Piccuted by the plaintiffis Biene- by Iltther."ord of endorse<l notes for tho amount of the composition;
diet andi Vison. Tho defendant dIl tiot, inS ho Bubsequcntly and that the entiorscd notes flot having been given, the plaintifis
explaineti, coutil mot procuro his zote, to 1be endorscd. Now it havo an equity to bc0 remnitteti tô their original caisse of action, and
cannet b1 doubtcd that tho stipulation for endoracti notes vas a that the "momposition deeti cf Juno vas abandoneti. Thse question
material one; andi thougb it only appears in the recital to thse deeti, is flot visether if Bonedict anti Vatîn bati a legal right te recover
and i le ot the covenantiag or legally operativo part of flic deed, tho amnount of tho original debt, tbls court vould have interposeti
anti ceulti thereforo ferai ne defence ai law, yet this court voulti te restrict the creditor te tho amount of the comsposition; uut
flot taike se restricteti a viow cof tihe deeti, but vrould hold the stipu. vhcther this court wili interfere activcly te givo the creditor more
lation as part cf the agreement cf tho parties necessary te bce than the asont of hie composition. This court wilt ordlnarily
observeti. Thsis being se, anti thse defendiant, tlnding ho coulti fot interfero te rolieve frein forfeiture, whec it occurs freint non-pay.
comply with it, abandons, as far as ho cars, the deoti altogether, ment of money: but the case of composition doods la le Englanti
andi proposes andi procures to b1e exeuteti by muet of tho parties an adînitteti exception; stili I tisink there is ne instance, certainly
te tho de si of June, the decti of August alrcady referreti te. Tin ne case bas been citeti, of a court of equîty cnforciug a forfeituro
dezd differs le many respects frein tho other tiect; and cf course even upon a composition drod.
ne creditor vas obligeti to exeute it unloss ho chose. The plain- It is cortaiuly te enforce a ftrfeiture thant the plaint ifil corne to
tiffs titi net executo It. In the interval botween the execition by Chia court. Assuming tant Chey are right in treating tho rolease
flenediot andi Vai cf tho decti of June andtihUi execution by tiso as conditional under the comnpo3itiOn deeti cf June, Rutherfordi'
defendant of the deeti cf August, the assignient te the plaintiff rigbt under that deed vras te hava~ a composition of twonty-five per
Ilil1 cf the debt nov in suit vas madie. jIll thon anti thereafter cent. accepteti by the creditors, parties te it, upon bis givioge the
ateoti in ne botter or verse position in regard te it Chan bis notes; and tise plaintiffs case is, Chat tboy forfeited thse right to
ce-plintiffs, anti the question is, vere or are Chcy bou..:i by the have the composition accepted by not giving the notes ; anti they
decd of June atter vlait bad occurreti lu I my opinion clearly como lnto equity aalcing for the wioloA debt by reason cf Chat for-
net. The defendant dit net, anti adînits ho coult Dot, comply vîti feituro. It ss true that tho assuniot condition was nettho paymnent
tise stipulation for endorsation; ho makres an cntirely difeérent cf mocy, but the giving cf notes.
arrangpment for bis creditors by the dooti of August as a substitu- 1 find two Englisls cabes whcre notes vero te bc givon upon a
tion for the decti cf June, whics ho abandons both by bie acte anti composition deeti. Thcy are both cases at law, the first, BootALsj

bi thlain Ch ando cfvt b ase tchetlaelavCh plaintitfsue cbon y LY Eleuod, 8h Cactio v5;as ape th3 rigina deinbt; te defenc
L is k olrtions aneti yfet b ays Chued liis mte cv h be ntii.v Soden g -Chap.o 76was riouth rigina deio ;bh efe o

le possession cf the original right tu recovor the full amount of was, tlint tho creditor hatl agreet te give tinse, anti to talco the
the debt It is cf the essence cfa composition cf an existiog debt debtor's notes, payable in Londion, for the amsoont. For the plain-
Chant every Cerni of the agreement for composition sboult ie strietly tiff, it vas contendeti, chat tho giving cf the notes vas a condition
observoti anti performet. liere net enly vas thse stipulation lat thse precetient, but Lord Ellenhorougs sait: IlIf the plaintiff coulti
deeti cf Jue net cbserved, but thse defendant declares hoe dees net show tbat the defenrlant hati refîsset to give the notes according
intent f observe It. I do net Ciink Chat the jutigmont cf the te the terms rf tho agreonsent they mnigbt bo remitteti te their
Court cf Conion Pleas on the riglits at lav of Chose parties in thse original remedy, but I thi k Chat remody is suspendeti hy tho
cisse prosontot e thon raises any difficulty tu tho plaintifse' right agreement, unless an infraction of tho agreement is proveti by Che
Lere. plaintiff;" anti tho plaintiff vas nonsuitoti.

The doubt I bave foit is, wbetber tho plaintiffs mignt not nov Doubt is threvn upon this reling by tho case of Crawley y.
recever nt law; and visether, therefore, Chis court should in its llilary, 2 M. & S. 120. lu tbat case aise presnissory notes vrero
discretion exorcise its jurisiction in faveur ef Hill, as the assignee te ho givon ; anti the question vras, vhcther it vas the business
cf a chose in action That Chis court bas thse juristietion, vili, I of the creditor te apply for thosn, cr for the debtor ta givo thesn.
suppose, net bo questioneti; ifs exercise is a matter cf discretion. It vas proveil Chat the plaintiff might have had thon if ho Ladl
In thse case for instance cf a bond tebt anti an assignient simsply, applieti fcr then, but Cher,, vas ne evidence Chat the defendant
the court yull >%ve th1e assigee te suc at lav in the naine cf the bisd given or Cenderetishera te tho plaintiff. Tho action vras not
aissigner, (thero -.Ing ne obstacle te ita use,) as in Harnmondv. brougbt until after the tinie at vbich the composition notes vere
.Messeîîger, 9 Sire. 327. Ilere, bovever, letin vre may prcperly te be payable; so Chant thero vras defanît in paysner. cf the ceom-
interpose. There is a complication uf transactions affecting tho position mnny, as relI as lu tho giving cf the notes. The court
tobt, arising eut cf the acte cf the defendant, himiself. Thse stipu. evidently leanet te the opinion that tho tebtor vras bounti te give
lation for entiorsation oulti not ho setcup at lav, anti it la doubtful or tender the notes. But even la that case Lord Ellenborough
vhbetber the abandeementby thepartles cf the deed of June, after observeti . lIf the tefondant bat ofeéreti the notes at theo tinie cf
it bati gene inCa formai operation, voulti ho an naver te it. action brought, it night have bren a grounti for staying the pro-
There is no euch difficulty la oquity even ivben tise decti nay ceediugs." Mr. Justice Bayley enly observet upen the composition
affect, or la intendeti te affect, the rlghts cf a third party, a notes being past due. This case shows Che reluctance vits wbicb
atrangr tu the dact. Sec the observations cf the Master cf tho the court, Lord Ellenborough especially, gave effeot, Ce tise forfei-
Rollesi lu 1:1 v. Gomme, 1 lleav. 544; anti cf the Lord Chancelier, Curc, intimsating thse prebability of the cour' .cxercisiug equitable
on appeau, ô M. & C. 254. joriadictien if the notes bail been tentiereti oven. after the fimie nt

EsIENý, V. C., romnaincti cf thse saine opinion as expresseti on the vbich they ought te have been giveo, if aot after they vrr tue.
original hearing. Agaie, supposiog tisst a court cf equity would interfèe actively

Spicoa, V. C.-Tbo saine thng vas sought in the action nt je bebi.lf of thse creditor untier similar circonstances te thoso le
lav as la sougbt in Chis suit, tha, le, tise recevery of the original vhich it vronît refusse te interfère vitL the legal right at the
debt freioutherford Ce flcuodict anti Vane, vhich debt it vras instance cf the tebtor, vhîch 1 by no meanus concote, I doubt
thse object cf the several deots oft January, June anti August te visether Chia is net a case in vhich cho court voulti properlv Inter-
settle by a composition. féeo vitis the enforcement cf the legel right In the Engliss cases

It la rei jndtcata by Che jutigmec.t of tho Court of Common Ploas vhcro tho court bas refuseti to interpose, there bas been an express
ia Benedici v. Rutherford, 1l Vl. C. C. P. 213 C hat the legal right stipulation Chat upon default the original tebt vonît revive; or
te recover fer tise original cause er action is gono, that RuCher- at lst a very plain anti distinct agreement Chat payment ahould
ford's covenant te pay tise comspositison vas future ; that the bo matie by a day specifled. Now here there is ne day specîfleti
release operated as a present discbarge cf tise old debt, andti hat for the giving cf tise notes ; indeeti the giln cf Lotos at aIl vas
the givinig cf tise notes vas net a condition precetient: none cf an after-thosight; the vhole composition.eet is frainset vithout
Chose points are new open. refèence tc any notes being given, the enly refcrence te notes

The plaintiffaé musC come into th.s court upon sonoi equity in- being vrittea in the smargin in chose vcrds. '1 Anti fer whîcb said
depeedent cf Chose pointa, anti I c.nterstandti hoir cquiey te bo, paysments te give bis promissory notes, satisfactorily ondorseti,


