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ab .eîce V, certaiiily invoiunîtary. But 1 tiik if au Vinglishiman is the scat of governinent t0 Loiver Canada; tliat if 1 werc nlot ini the
luiit liernîiCitly fttrondi, but iii aSlment for teminry purposes 'ii civil -ervice of luis province I ivoulit nt th.s lime, le the best çf
the service of Ibis Majesty, lie ettaiitls in the manme Fituialioiî s if ]le nly helief, bu residîhig permntientiy in Upper Caimadalj." Aild lie
Nvere cIPliliurily iîbrud, nad liierefure ouglît uut, tu bc coin- i îuîeî mniîioas certaihla property wlîîcl lie owns ini Upper Canada,
pelleil t0 fiiid security for costs. If lie hll goile absond for ]lie but iipoîî none of ivhicli Io"~ lie alipear lu have rebîdtui.
b.biu conveîiiencc inereiy, it would have bccii differetit." 1 uiiîdersîanl from titis allidatvit dit Upper Conadla îvas net ilio

rite priziciple e8titblashîctl lîy ail tiiese cases is, that, le entitîe a pluiiitl s domicile of origili, but at inost Lis ncquired domjicile;
piaiistiff to exemption from the ordinary ruie, ]lis domicile ibst Ébat lie residd i t IZing.stuii from 1833 untl the reituval ()f tLe
bc wiîlîin the jurîsiliction of the court in wlîici lie is bringing seat of government te Lower Canada. Tlhis first took place ini
suit, and bis absence front it must be occasliel <unless li the lblo, I tii uk. l1- dues flut ii.f.rin lis whicre ha lias been smilice
code oif nitre tcmpurary absenice, as fur traLvelling) by ls Leirig but, 1 tlleo il, ]lis tiffidait ialcaliis iliat lie reinuved te Luiver Canada
eiîgîged lu th etbc lce tif the Cruwià , à t bl biig 11-5(àiied ii the case miih the gk)Vtrlnleîît, au mLlos service lit now ib If s0, tiiel fur
of ait Englielinîai that Lis dumtilu1 id ini Euigiand, and hià absence the la,4 ciglileen ye:irs or tliereiàbuuta )lis resilece lins heem
being looked uipoul as teinporîry. ivierever the seat of g.veriinient miglit frein tiîne lu lime be. lie

Tite plaiiitiff litre dues îlot shouw tliat ]lus doniile is iîliiî the iiitirmitel no initention of niahing L'pptr Cainda agalîl lus domiicile,
jurisilictiun of the court in which lie is suing ; and I cannot agree anid ail tlîat we coti say about Upper Canada is. tlîat lit a certain
ivitlî lis counsel tuat Iliere is aiiy presîiuîpuîoii tiiot it le se. lus8 period it ivas lus acujuircil domicile, and would, 0s li0 bUîieVCS,
naine, it is urged, is Engiish. l'le presunîplion upon tiiot would ]lave coîîtinucd so if lie îvere îlot in the civil service. But beiuîg
le îlî:t lits domicile id ini England ; assuîîîiug; thuît lie is net a as Le id lu the civil service, L'îper Canada Las ceased lu Le, bu
foreiguier, wliicli, I suppose, slîould Le assumeil, as ho is in the far as ]lis aiffidavit, tlik,,ss, Lis acqîiiredildomicile.
service tif the Crown. Tiiere cou be no legal presuioption Iliat lus lu proceediîîg vîpon the fiicha slnîcd ini the affidavit, I do flot
domicile is lu Upper Canuada, any more titan in Nova Scotia or mea le, say Iluat it is admissbible-lt, is clearly îlot se tipen Ibis
Newv 11rînsiick . bll tiiat cain Le baid is, thnit it is nmore probable qpplication, fileit as it is after argument ; bat the case of Ltdlle v.
fliat it is eitiier lu Upper or Lower Canada titan lu any other Lillie (2 M. & K. 404) woull leRd mac t0 îoubit wieller the pulain-
colony, or in Englaud, frein the nature of Lis appolulmnenl. tiff is not Lounil by the description of residence lu lus Liii, and

I desire lu add, tVint I vcry îîîuclî doubt iviietiier sucb an appoint- canent amenil il by nffidavit, for ini Oint case the description in the
ment as the one in question, thîuugli lu tLe namne of the Crown, l8a îffidavit was clearly suflicient to excmpt tie plaintiff from giviîîg
of a nature tliot ouglit te exempt a plaintiff from giving security security for costs, but lio was compelleil to giyo security, because
for cosîs. Suppose this plaintiff ail Englis4hman, and suing lu one the descriptioni in tLe bll vas net sufflelent t0 exempit hlm.
of the courts ini Engîand, wou.d Lis positionî be sucli that Le could Tie aildilional casec te whlicb 1 have been referreil, Clark v.
Le regarded as having lus domicile iu England, but tcmporîîrily fllrgusson (5 Jar. N. S. 1135), blocs not seem le lbrow any light
absent lu the service of tLe Crown ? An Englishman residing in upontUic point. Tie plauntiff describedl iînself as of Lougborougli,
Inda, in the civil service of thc East lndin, Company, Las been near Galabliielib, lu Scotland, a lieutenant iu Ler Maiujesty's slîip
beld t0 Le domiciledin la mua. This appeîîrs fromi the case of Gladlalor, uew ou service, nnd Sir Jolin Stuart salid, 1,TVe bllI
Arnîold v. Arnuld (2 M. & C. 256), and ollier cases referred te lu iateil, thougli not perblips iitli as much precisien lis mighît Le
tie Allorlicy-Cenerati v. Xapier l6 Ex. 21-. , wliere the question of isihel, that fie plaintitr vias -an oficer iu lier Majesty's sLip
domicile vias a goed deal discuased. lu the latter case the Ian- (jladiaibr, nuw on service,' anud thît averment was subsîiuntially
guage of NIr. baron Parke is, Il a natural bi subjecl, demi- sufficient, te exempt hiîîî froîn giving securiîy for ccss.. I canîlot
cilcîl iu Englanil, enters loto bier Mîkjesty's service, anul goes suppose that Sir Juliîi Stuart mecnt to say thsat au officer of a slîip,
aîroal, ait thie Qiiveîi's conîmaul, loto foreiga service, it is qoite net iu service witli lis sLip, was. enlitIed to extmpion-tiîat would
clear Iliat ]lis original donile bas net betu parleil witb by luin. bc at variance vvith the iveli 8ettîcd raie. lus mailing of the aile-
Ile gues for a lenîpornry purpese, and is1 supposed te Le there for galion evidently was, tint thie plaintiff was ou active service wiho
a hune oîîly, Lut nul for the purpose of fixing lus permanenît abolie lus slîip, aui Ibis is evident front bis remarks as to want of pire-
gbroad." Thiîs language appears to me wliully inapplicable to a cision ln lus allegation lu the Lilli in auy otlier view it wns pre-
persûn liolýiig such un office as thîe plaintiff Lolds, and sning in an ciso enougil. It is immaterial velieîher Sir Jolin S!uart was rîglit
Engls"l court, even mure inapplicable than te the case of an lu bis reading of the aliegation-tliat was a mere matter of con-
Engiisuîm al' iî Lolds ai appoinîment in thie civil service of the sîruclien ; Lut lie certoinly did net menu te conlrevert îLe raile,
Eabt Iîidin Comîpanîy ; at Icast lu luis, îLot a permanent abolde that the plaintiff muîst Le absent on active service, or to question
ivoul> Le mascl es 1,roLbbe ln ladia tLan in Canada. Tliere is, tse ctise of Ld/îec v. Ldhle, ivIsicIs mas cited te hlm.
of course, the dlifférence, îLot the appoiulmeut, of the plaintiff 13 Upon the ollegations lu thîe bll, anud upon thîe plaintiff's first
under the Croivu, Lut tLe force cf tliaI 13 ouly tîjat it indicates jiffidavit, lie procceded upon tLe presuunipîion that lus domicile was
temumorory absence from Englaud-a presuimption that luis original in Upper Canada, a pre5umption for wicli I see no groîmuil. The
domzicile tliere lias net Leen puirlel îitlî-a presuinplion îLot, 1 afidevit lîîsl filel does flot preceel upon sucli presumplion, Lut
llîlîk, couild scarcely ho becl geod lu thîe case of thîe plolitiff upon the flet of a former re;,Ience lu Upper Canada, as a country
holding an appuintinent lu Canada -iib!;tnvtially under the Colonial of acuîuired domicile, and Itie conînunel ownership of properîy
Goverument. The case of au appointaient, ini the civil service of Ihiercin; Lut in citlier view there is au absence of that whlicli
tho East IL Ma Comnpany iS, in fact, tluOugb net iu anme UPon1 forms in Engiaxîl the trouc gruud of exemiption, a temporary resi-
muclî Ili sane footing. dence abreoqd froîn Lis domicile in the service of the Crown. 'b

]lut thie plaintiff i not (as la thîe case supposeil) bringing suit plaintiff does net cetblislî, eitlier by prcsumplion or cyldence of
lu England, Lut in Upper Canada, wliere, ais 1 have said, there i15, fai, tiîat Lis domicile is now lu Upper Canada.
1 thîink, no presîîmpîion iu favouir of luis domicile. 1 thiiuk i' would Le pusbing thie mile of exemption beyor.d its

[Afler the moitter wvas flrst arguîed, it was mentioned again, andl legihimaute Lounds te liolI a person exempt froro giving securîty for
ad a furtmer affidavit fromt thîe plaiiîliff preduceil.] co2ls imitr the circumatances duscloscl in tiLis case, and wuuld

SPIIAOE, V. (;.-I do net tlîinl, fis affidavit is reccivoble, anul operate uuifairly te Iefendants. I thiahk the application eliould Le
diI net mena ho give beave te file it for use upon thîls application, refuseil wiîb costs.
a course wliicls would Le vvbolly irregular. I was asked net te
give judgment until a further nffidavit could be prucured, and said The plaintiff suhsequiently dismissed bis bill anud flel at muew eue,
1 would abstain from gtving judgmeut for thse preseut, leavinig it stating certain fadatsW exempt Ibiza from being coUld upon te give
ho Ithe plaiîîîiff te taIte bis own course. securily, wvlereiipon

Tfhi question lias, hueiever, been fuardier argueil mpon thia new Bru ..¶/u, for the defendants, meveil upcun notice for n order
affidavît, subject te thîe obijection te its receptien. 1 do net tbink that the plaintiff slîould pay thîe cosîs oî thue former suit, and givo
fliat ut slrcnigtlicis tIme jiluuituff's case. lie styles hibiîeif furiuerly secuity for cusis ini the scoul couse, Lefort tlîey could Lu ci.ilel
a resîdent of Upper Canada. Ile says, I resided lu Upper billon te ausiver thec bili, referrieg te Spîre3 v. 9cicel? (5 Simn. 193j,
Canada scveral ycars, say from Itie Scar 18333 until the rcmoval of Budge v. Budge (12 J3cav. 385).


