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Daffys case ball been settleti more than a year before the applica- tient should flot be at liberty to set aside the interlocutory judg-
tion ta rerer. Sa titiler the terras of Mr. Justice NlcLtA%'s order ment, andi have leave tu pleati the final order go obtaineti b>' him
the cait5 oeca4ioncd by the. taxation of thug bill are ta bc btrtuct on the 24t of ai March, c4t. The summons vras enlargati froa
out andi have been. tine ta fimie, and tbe proceedings vere in the meantinie stayed.

Theu as te, an>' order it may be proper for me ta mnale, on the he plaintifsâ opposeti the application, andi contende'à that ir the
rettra of Mr. Juitice Rit&Rma's summnons of the Ist August, 1857, applic.ation coulti or shoulti be entertaineti upon ,aotinn, they
ta show cause why the bis ulivered should not hoe reierred baclt desired ta show tlint the final order was fraudulently obtaineti.
ta the liaster on the saute affidavits andi papers tbat ho bas already BIRis, J.,
balI berore him, wîtlî directions to, tax ait taxable items in the salit! With respect ta certain grounds for nttncking tho final order, tho
bis, and atio ta tax all coïts af taxation in this matter, except ini Jutige or the Cunty Court is tbe proper tribunal to, appi>' ta, ta
the case or Kctclîua v. Dtiffy under section 20 of 16 Vie., ch. 175. rescinil tlie arder. The 26tb section af 8 Vie. car. 48, empnwers
against the party chargeible under saiti section; it sems ta me tho Jutige aof the Count>' Court, on the applicatiun-ai an>' creditor,
that as it is naw cer that Keirhu is v. Daffy tels na longer open offciai, or other as.igoee, nder certain circumstances, ta rescind
ta taxattian, andI tIer. was no huîiness chargeti for in any oh' the the final order; but the. power is excepteti in cases arisiog under
bis delivered which was dont in the. Qieen'a Bencb, except in the 5îh section oh' the Act, that is, as to traders witbin the meaning
that bill-the roundatuon of reh'erence tu tiie Master fur taxation af 7 Vic. cap. 10, who bid failed before the passing of that Act,
f'ails, baeas the power given in the Act is ta refer the buis ta bie and whaa mnay have obtained a final order. The.statuts 19, 20Vie.
tixed 49b>' the proper o9icor of an>' of the Courts in whiclt Ofl! of catp. 93, vas passed ta embre a class of per.-ons similar ta those
the business charged for mr>' have been dont." Ws cannat therefore eentioned in the 5tb section of the former Act; for the 2nd section
continue tu exercise a jurisdation, ailler it is plain ttîat we have enacts that in addition tai the effeat mentioneil in the 4th section of
none. 8 Vie. cap. 48, the. final arier shaht have the sffect of the banik-

1 tberefore disabarge this sommons of Mir. Justice Rmcu.taos. rupt's certificats under the ô9th section or 7 Via. cap. 10, ant Iis
An ta an>' costs af taxation in respect ta what lias ocaurreti, 1 is the saine as contained in the fith section of 8 Vie. cap. 48.

do flot feel that I ean malte an.y ortier respecting thein as desireti Whether such will be sufficient ta exclnde the paver af the Judgees
b>' the sommnons, fliat is. an>' order under the Stat. Ii Vie., bc- of the. Connt>' Courts ta enquire whether the final orders wlmich
cause the whole foundation af taxation under that Statute fails. me>' have been grantell under the 1Uth andi 20mh Via. cap. 93, enu
AndI 1 malte na order respecting costs oi this application, because be rescinded, is un important question, andi much toa serions ta be
bath parties have been in failli in allowing the proceedings ta go determineti upon a mers motion, when there can be no appeal ta,
an go fer, il bcing within the knowlsdge of bath, when the bis in the. Court of Error.
Duff's case were setîleti, and conseqnentl' Ohiat no taxation ought Besides this difficuît>', there are other considerations whrich
ta talee place as a proceeding under tile Statuts 10 Via., ch. 175. should prevent the present application being entertaineti upon a

Xt ei> disaharge the stiulons. motion. The jutigment b>' defauît was obtained soins tinie befare
Ncd.-Te ffet f te tatts 16Vi-, h 15,il.Wgéet a bl batif tbe final order, therefore the final order coulti fot bc pleadeti in

of te.-.tbo delivee t o lb, catutes 15S ine..c5 do. in. semtao br thet If ny baroaithe action. It cannat oa be pîsadeti puis darrein continu-
thentaJudgeheajucedlclontorefralItaxablltmtotjepooeroftj" ance, as appears front the case of Shaw v. Shaw, 6 0.. 458, and
Court. (Smith Y. Ddeiee 4 Ex. 32, and fce Grey on caste.) the court wiIl flot set aside the jutignent by deranit ta enable the.

Ta givojorldletion therfore under the Act there must b. saine charges open tiefendant ta set np boy way of plea a matter arising after thejudg-
stlIl tu taxation fur business do@ la one or the Courts. if there bo abat fourtda. ment was obtained. The. action is against two defendants, antI
til' h,. tii charges are tazale befors the nffioerreferred ta fur ervices renderd
la a profeala cbaracter-though Dlot io aoy cause, inch as adielca, tuqoty there is nathing shown which shoulti prevent the, plaintiffs frein.

If seeme à defllct ln one Statute that where ther* fi no charge for businea, don hiving their jutigment against the defendant Bull. AIl that the
la Court there eau bc no zelcrence under the 201h clause or chaq"r fur pror..e defeodant Cavillier cao have is, that the final order saah operate
silmo rvlcea la the roxlîeh etatute, 7 & 8 Vie., there Io provision n l en case so as ta discharge the debt as agaîn*t bu or any property h.e mayflr taxation by order of the Lord ChancelIer or 515,1er of the itolu,, e.a *s %,l-
eh. 93. sec 37.-.-tir 201h cange 1 c,'plcd altnost traitu at clause, amittîng h, acquire, undi fot that il: shauld, aperate ta discharge, the debt go fAr
provision ta wlmich relèreoce la ber, niad4, as ta prevent the pliatiffs Tram haîing the jutigment completcd

anI1 perfecteti which the>' hat begun ta perfect long before the
SCHIOIPLI> AND> ASOUKER V. BUILL AND> CAVILLIER. order wus abtained by tbc one defendant.

raterlocutory jud>'ment -)Insovency -Fanal oTder of discharge- AUl these coosideratians appear ta me ta rentier itmore proper
Proceedîng b>' A udita Querela. that the defendant should aalopt the proceeding b>' audita çuerela,

An lnterlocntary Judirment wlll not b. set selS. ta @nable a defendant to pla which will spread the matter tapona record, and thus the parties
nattera arlslnc aubsquent thereto. A Judg. la Chambers wîil flot In geea cao bave the op'Inion of tbe Court of laut resort, if tbey tbink
entertaia or enter loto a question am ta the validity ofan orderofdlcharge for ProPer.
Ineolrency la the nature of a bankrupi'a eertlficate, nder 19, 20 vie. cap. 93, The somumons is therefare discharged, 'without casts.
but seUt rallier lot the peint b. detemaed by way af adita qerella.

(sept. 9. 1857.) RACET V. CARNAx.
This action was cammenced an the 9th af August, 1856, b>' wr Affiae ta ol ~oB -4rzo-raeof ensmons, and declaratiun was fileti an tbe 3Utb ai October, andi An Affidavit to boltl ta Iai on a Promnlssoy Noat. or liii, Instrumtent touet sheowjudgmnent by defanit signeti on the 20th ai Januar>', 1857; and an that te note loi overdue. eliher dlrecUly otating the faet orby Stving the date of

order or raie ai court vas matie on the. 21st of Februar>', 1857, the note and te it bas ta run.
reierriog it ta the Jutige ah the Cant>' Court of Hasting, ta Coni If Dellendatpotin 111atlterapplication made tapetasolde aareet fr rrelaliy
pute principal and i nterest an the. pramissor>' note on which the apctis b onlec eie fUcapiato a eaadneta b
action was braugbt. 1t gai W.

In the ieanhime, an tbe IOtba of Pebruar>', 18.57, tbe defendant This vas an application ta set aide the affidavit ta olId ta Bail
Cavillier presenîcti his petition ta the Jotige of the Coat>' Court in wbiab the. tefendant hati been arreteti andi ail subsequent pro-
Ilatingi, untier the. provisions of thie statute 1fi, 20 Via. cap. 93, ceediogsvith costs on the grount hat il wu not stateti in sait affi-
for relief; and an the 24th oi Marcb lait lie obtaineti a final arder. davit when tic praani3sry note therein înentionied. vas madie, or
On the 12th af Jonc tii. plaintiffs proceedeti ta, obtain an appoint- became due, andi on tbe ground that it did not appear whether the
ment framt the Jutige ai the Canot>' Court ta compatie principal note bail Talle. doe or flot, or ta set aide fihat part of the affidavit
andi interest an the. pramissar>' note. wbich rel*ted to thc sait note on the aboie grounds.

The defentiant Cavillier appeireti ta oppose sncb computation, The affidavit vas in lte following vard,-,« That George Ca-
on tbe groonti that bie vas dicret iran the debt, as te demanti meran is justl>' anti trnly intiebteti ta anc Hlenry Race>' in the
imat been inclodeti in the scidueta bis petition. Thc Jutige qum ai fifty-five pountis seventeen shillings and flice pence ai lav-
enlnrged the trne, ta enable te deicodant ta apply for relief. fol mone>' of Canada for ptlocipal mon.>' andi intereit due ta the
Accordinsgly tse deflenuiant Cavillicr, an lthe 2Oth of June, abtaineti saii Hlenry' Race>' as Intiorgee ai a Pramissor>' note matie b>' the
a Judge's sommons, calling an the plaintiff ta show cause vit> ai] saiti George Carman, rhercby b.e proii ta pay James J. Spence
fartmor procedings siionît not bel finally staycd, or wh>' thc defen- or order the sum of fift> paunds, witit intercet three marns after


