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Duffy’s case had been settied more than a year before the applica-
tion to refer. 8o under the terms of Mr. Justice McLeax's order
the costs occasivued by the taxation of that bill are to be struck
out and have been.

Then as to any order it may be proper for me to make, on the
retura of Mr. Justice Riciarn’s sammons of the 1st August, 1857,
to shew cause why the bills delivered should not be referred back
to the Master on the same affidavits and papers that ho hasalready
had before him, with directions to tax all taxable items in the said
bills, and aldo to tax all costs of taxation in this matter, except in
the case of Ketchum v. Duffy under section 20 of 16 Vie., ch. 175,
against the party chargeable under said section; it scems to me
that as it is now clear that Ketchum v. Duffy was no longer open
to taxation, and there was no husiness charged for in any of the
bills delivered which was done in the Queen’s Bench, except in
that bill—the foundation of reference to the Master for taxation
fails, bacause tho power given in the Act is to refer the bills to be
taxed ¢ by the proper officer of any of the Courls in which any of
the business charged for may havebeen done.”” We cannot therefore
continue tu exercise a jurisdiction after it is plain that we have
none.

1 therefore discharge this summons of Mr. Justice Ricuanps.

As to any costs of taxation in respect to what has occurred, I
do not feel that I can make any order respecting them as desired
by the summons, that 13, any order under the Stat. 16 Vic., be-
cause the whole foundation of taxation under that Statute fails.
Aund I make no order respecting costs of this application, becuuse
both parties have been in fault in allowing the proceedings to go
on 8o far, it being within the knowledge of both, when the billsin
Duffy’s case were settled, and consequently that no taxation ought
to take place as a procecding under the Statute 16 Vic., cb. 175.

Uinerely discharge the summons.

Note.—~The effert of the Statute, 16 Vic., ch 175, ». 20, seems to ba that if any
of the bills detivorcd coutalos charges for business done 1n either of the Courts
theu a Judie bas jurisdiction to refer all taxable items to the proper oficer of the
Court. (Smith v. Dimes, 4 Ex. 32, and see Grey on conts.)

To give jurisdiction therefore under the Act there must be some charges open
still to taxation fur business dove ln one of the Courts. If there be that founda.
tion then all chiarges are taxalle before the afficur referred to for scrvices rendered
in a professional character—though not in any cause, such as advice, inquiry, &c.

It seeme a defuct in our Statute that where therw is no charge for business done
in Court thero can be no Teference under the 20th clause of charges for profes.
sional services. I the Koylish Statute, 7 & 8 Vic., there is proviaion in such ease
fur taxation by order of the Lord Chaucellor or Master of tho Rolls, sce T & 8 Vic..
ch. 93, sec. 37.—0ur 20th clause is copied almost from that clause, omitting the
provision to which reference is herv mada.

SCHOFIELD AND ANOTBER V. BULL AXD CAvVILLIER.

Interlocutory judgment— Insolvency — Final order of discharge—
Proceeding by Audita Querela.

An interlocutary judgment will not be set aside to enable a defendant to plead
matters arlsing subsequent thereto. A Judge in Chambers will not {n general
entertain or enter 1ato a question as to the validity of an order of discharge for
insolvency in the nature of 2 baukrupt'’s certificate, under 19, 20 Vic. cap. 93,
but will rather let the polut be determnined by way of audita querda,

(Sept. 9, 1857.)

This action was commenced on the 9th of August, 1836, by wr
of summons, and declarativn was filed on the 30th of October, and
Jjudgment by default signed on the 20th of January, 1857; and an
order or rule of court was made on the 21st of February, 1857,
referring it to the Judge ot the County Court of Hastings, to com-
pute principal and interest on the promissory note on which the
action was brought.

In the meantime, on the 10tk of February, 1857, the defendant
Cavillier preseated his petition to the Judge of the County Court,
Hastings, under the provisions of the statute 19, 20 Vic. cap. 93,
forrelief; and on the 24th of March Jast he obtained a final order.
On the 12th of June the plaintiffs proceeded to obtain an appoint-
meat from the Judge of the County Court to compute principal
and interest on the promissory note.

The defendant Cavillier appeared to oppose such computation,
on the ground that he was discharged from the debt, as the demand
had been included in the schedule to his petition. The Judge
enlarged the time, to cnable the defendant to apply for relief.
Accordingly the defendant Cavillier, on the 20th of June, obtained
a Julge's summons, calling on the plaintiff to show cause why all
further proceedings should not be finslly stayed, or why the defen-

dnnt should not be at liborty to sct aside the interlocutory judg-
ment, and have leave to plead the final order so obtained by him
on the 2ith of March.last. The summons was cularged from
time to time, and the proceedings were in the meantime stayed.
The plaintiffs opposed the application, and contendeu that if the
application could or should be entertained upon otinn, they
desired to show that the final order was fraudulently obtained.

Burys, J.,

With respect to certain grounds for attacking the final order, tho
Judge of the County Court is the proper tribunal to apply to, to
rescind the order. The 26th section of 8 Vie. car. 48, empowers
the Judge of the County Court, on the application of any creditor,
official, or other assignee, under certain circumstances, to rescind
the final order; but the power is excepted in cases arising under
the Sth section of the Act, that is, as to traders within the meaning
of 7 Vic. cap. 10, who had failed before the passing of that Act,
and who may have obtained a final order. The statute 19, 20 Vie.
cap. 93, was passed to embrace a class of persons similar to those
aentioned in the 5th section of the former Act; for the 2ad section
enacts that in addition to the effect mentioned in the 4th section of
8 Vic. cap. 48, the fiaal order shall have the effect of the bank-
rupt’s certificate under the 59th section of 7 Vic. cap. 10, and this
is the same as contained in the 5th section of 8 Vic. cap. 48.
Whether such will be sufficient to exclude the power of the Judges
of the County Courts to enquire whether the final orders which
may have been granted under the 19th and 20th Vic. cap. 93, can
be rescinded, is un important question, and much too serious to be
determined upon o mere motion, when there can be no appeal to
the Court of Error.

Besides this difficulty, there are other considerations which
should prevent the present application being entertained upon a
motion. The judgmeat by default was obtained some time before
the final order, therefore the final order could not be pleaded in
bar of the action. It cannot now be pleaded puis darrein continu~
ance, as appears from the case of Shaw v. Shaw, 6 0. 8. 458, and
the court will not set aside the judgment by default to enable the
defendant to set up by way of plea a matter arising after the judg-
ment was obtained. The action is against two defendants, aud
there is nothing shown which should prevent the plaintiffs from
having their judgment against the defendant Bull. All that the
defendant Cavillier can have is, that the final order shall operate
30 as to discharge the debt as against him or any property he may
acquire, ond not that it should operate to discharge the debt so far
a3 to preveat the plaintiffs from baving the judgment completed
and perfected which they had begun to perfect long before the
order was obtained by the one defendant.

Al these considerations appear to me to render it more proper
that the defendant should adopt the proceeding by audita guerela,
which will spread the matter upan record, and thus the parties
can have the opinion of the Court of last resort, if they think

roper.
P The summons is therefore discharged, without costs.

Racey v. Carxax.
Affidavit to hold to Bail—Irregularity— Waiver.

An Afidavit to hold to Bajl on a Promiasory Note or like instrument must shew
that the note i overdue. either directly stating tho fact or by giviog the date of
the note and the time it has to run.

1f Defendant put fa Ball after application made tonet aside an arrest for irregularity,
l.!wll‘lcl&eo:omlducd & waiver of the application and an abandoument of the

w [18th August, 1857.)

This was an application to set aside the affidavit to hold to Bail
in which the defendant had been arrested and all subsequent pro-
ceedings with costs on the ground that it was not stated in said affi-
davit when the promissory note therein mentioned was made, or
became due, and on the ground thst it did notappear whether the
note had fallen dueor not, or to set aside that part of the affidavit
which related to the sxid note on the above grounds.

The affidavit was in the following words,—¢¢ That George Ca-
meron is justly and truly indebted to one Henry Racey in the
sum of fifty-five pounds seventeen shillings and five pence of law-
fal money of Canada for principal money and interest due to the
said Henry Racey as Indorsee of a Promissory note made by the
said George Carmon, vhereby he promised to pay James J. Spence

or order the sum of fifty pounds, with interest three montus after



