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Tho writs against goods and

Tt gets out a judgment for 55

Jands are for §9 86,
3rd. The defeudant’s namo in tho entry on the book of the
clerk of the county court is George (/raes, instend of Georgo Graves.
4th. The nmount remaining duo ou the judgment is not euter-,
ed in the clerk’s book. .
6th That the trauseript should have set out the attachment
and the procecdings had upon it.
S. Richards, Q. C., for tho plaintiff, nuswered.
1st. That the transcript recites the amount of the recovery in
the court below correctly. l
2nd. The writs differing from tho transcript by twenty-five
cents are not void, at most it is an irregulanty.

3rd. Tho dufference in the clerk's book is at wmost an irregu-\
larity. !

4tl:. The amount due not being stated, it must be presumed all
is due.

oth. The transcript is according to the forms as set out in the
rules of tho divisinn courts.

The learned judge ruled—

1st. That the transcript was sufficieat on its face.

2nd. That the exccutions issued upon it were not warranted
by it.

3rd. That the traunscript ought to have set out the proceedings
by attachment

4th. Theat it not appearing that any part of the judgment had
been paid, it was not necessary to enter in the clerk’'s book what
the amount i3, remaining due.

The jury found a verdict for the plaintiff subject to the above
ohjcctions.

1t appeared that the original entry in the clerk’s book had been
Grass, corrected to Graves,

During last term Siur Henry Smuth, Q. C., obtained a rule
calling on the plaintiff to shew cause why the verdict should not
be set aside and & nonswit entered, pursuant to lcave reserved, on
the above grounds taken at the trial.

S. Richards, Q. C., shewed cause. He contended, 1st. That the
transcript was in form, according to the Division Court rules,
made under the statute and sanctioned by the judges of the supe-
rior courts of common law, sce Rules, page 60, form 52. It sets
forth all that the 142nd section of the 22 Vie., cap. 19 requires.
2nd. The variance between the amount of the judgment as
mentioned in the transcript, and the amounts maentioned in the
writs of fi. fa. against goods and lands, is at most an irregularity,
and does not mnke the writs void. 1 Arch. Prac. 11 edn. 695;
Weblber v. Hutenine, 8 M & W. 319; King v. Berch, 3U. C. Q B.
425; Doe Eimsley v. McRenzie, 9 U. C. Q. B. 559. 3rd. That
tho cntry in the clerk’s book is directory; that however the name
was entered, it appexred correctly at the trial. 4th. That it is
only where part is cluimed that it is necessary to make an eatry
of what is remaining due. 5th. That the attachment is a collate-
ral proceeding, which it is not necessary should be stated as a
procecding, for oy the transcript it appears tho defendant was
served with a summona.

Sir M. Smith, Q C., in support of the rule, contended that the
proceedings bad unot been set forth in the transcript in accordance
with the 1420d sec. By the transcript it was to be inferred that
tho defeadant had beean personally served with the copy of sum-
wmons, but on inspection of the proceedings themselves the defen-
dant had not been served  The transcript shewed a judgment as
if obta'ned in the ordinary way; the proceedings that it was
obtained under attachment procecdings. The transcriy . should
agree in cvery particular with the original proceedings. The
77th section requires personal service where the amount claimed
cxceeds eight dollars. The varianco in the mandatory part of the
fi fa.is fatal if it vary from the judgment, and the amount due
ought 1o be entered in the book of the county court clerk. Every
thing should strictly conform with the requirements of the stat.
ute.  He contended aluo, that the procecdiogs being between the
same parties, the plaintff was boaud to shew that the orig.nal
and all the proceedings bad been properly conducted. He cited |
MeDade dems O’ Connor et al. v, Defoe. 15 U. C. Q. B. 386; Jacomb |
v. Henry, 13 U. C C. P 377; I'ilipson v. Mungles et al, 11}
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Enst 516; Readshawe v. Wood et al , 4 Taunt, 13; Furr v. Robins,
120.C C v.3v

Joux Wissoxn, J —Ag division eourts aro not courts of record,
the legmislature has not thought fit to allow them to issue writy
agamst lunds, but i order to enable judgment creditors to rench
the lnuds of judgment deotors, it has provided a wethod by which
its judgments may becomeo judgments of county courts which are
courts of record baving the power to issue executions against
lands. This court, in the recent cases of Furr v. Rolins, and
Jacomd v. Henry, has bad uunder its consideration the mode by
which judgments of division courts can be made judgments of
record, and what is required to be brought from theso courts to
county courts to sustain writs of fi. fs. against lands and sales
under them. A new question arises in tis case. A principle of
natural justice requives that he, against whom a judgment has been
recovered, should Lave personal notice, or such other notice as the
legislature has provided or the courts deemed reasonable notico
of such proceedings as would, in the ordinary course, terminate
in a judgment against him. Tho 77th section of the Upper Canada
Division Courts Act, except in cases commeuced by attachment,
requires personal service of every summons where the claim
exceeds eight dollars. In cases commenced by attachment in
that court the act has provided for the mode in which service has
to be effected. Where an attachment bas issued, and no summons
previously served, and the defendant has not appeared, the samo
may be served cither personally or by leaving o copy at the last
place of abode, trade or dwelling of the defendant, with any
person there dwelling, or by leaving the same at the dwelling if
no person be found there The transcript, on its face, appears
all right, but <* the proceedings in the cause ” are not get forth as
the 142nd section requires. When the proceedings are examined
we find an sffidavit of the plaintif which authorised tho issuing
of an attachment against the defendant ; wo find the attachment
and the sutnmons both issued cn the same day; wo find the sum-
mous and the claim of the plaintiff served ¢ by nailing them to
the door of the defeudant’s last residence,” but it is no where
shewp that it was served by leaving a copy st tho last place of
abode, trade or dealing of the defepdant with any person thero
dwelling, or by leaving the samo at the dwelling and shewing that
no person was found there. The sunmons required the defendant
to appear and answer on the 28th of May, 1861. He did pot
appear, and it wao adjourned to the July court. Again he did not
appear, and it was adjourned to the September court. He did
not then appear, and judgment was given against him.

The transcript ought to have shewn, at least, that the suit was
commenced by attachment, and that the summons had been serv-
ed so as to warrant the subsequent proceedings, but it shews none
of them. On the contrary it shews that ¢ the defendant was duly
served with o copy of the summons;” bat he was not duly served.
These are strong reasons why the transcript should shew that the
proceedings were commmenced by attachmeont, for there may have
been goods or mancey in the clerk’s hands applicable to the judg-
ment. A defendant, against whom a judgment has been obtained
by attachment, cannot be examined as to hie effects under a
judge’s order, but under this transcript as it now stands the de-
fendant might be subject to such examination by the judge of the
county court, who would have no official knowledge that the pro-
ceedings in the inferior court were by attachment, Iv accordsnce
with the opinions cxpressed in the two cases referred to, we do
not think this transcript can be sustained to anthorise its being
made a judgment of tho county court, on which the writs couli
be issued, by virtue of which the defendant’s lands were sold.
We thivk the plaint:ff must be nonsuited.

LPer cur.—Rule accordingly.

COMMON LAW CHAMBERS.

(Reperted by Rongrt A, Hawkivox, B, Barrisler-at-Law)

Ix Tuw Marrer oF doux CanrvicnarL,
Habeas corpus—Corts rari—=Vicolion—=Return o writs—Remand of prieoner—
Tavalulay of warrant— Amsading warrant.

Ui, 1 That a8 warrant nvihing a coroner’s inquisition, and stating the offence
a8 follows—that 3. C ** <tands (harged with hioaoy tulicted blows ou the boly



