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-Rule 254-0. 7. A.

Au action by a mortgagee for foreclosure,
payment and possession cf the mortgaged
premises is nlot an action cf ejectment witiin
the nmearting cf the. exception in Rut. 254
0. J. A., and the venue need flot tiierefore in
sacb an action b. laid ini the county where
the lande lie.

Hoyle$, for defeudant.
H. 7. Scott, Q.C., fur plaintiff.

CORRE9PONDENCE.

THE REGISTRY ACT-WERIR v. NIAGARA
GRAPE CO.

To the edilor of the Laî"> YournaI:
SiR, -I have perus.d an article in the. I.it num-

ber cf tiie LAv JOURNAL. in reference te Wcir v.
Niagciri Grape Company, zi rO. R. 7o0. 1 do net
altogetiier agr.e wvith the. views express.d tiiere;
and as I think it flot undesirabie that a temperate
criticism of the. judgments of cur courts should b.
given to the proessiun in your periodicai, I will
take tiie liberty cf expressing my views in reference
te this particular action.

Section 74 cf the Registry Act in effect polit-
pantes, as frauduient and void, any instrument prier
in date te any other subsequent instrument whicb
I. firat recorded, and wiiicb is iield in good faith
and for value and without actual notice cf the prier
instrument. Tiiece is nothing in that section mak-
ing it incumnbent upon a court te direct that such
an instrument shall b. cancetted and the. registra-
tien tiiereof vacated.

In reference te the. powers cf the. court te deai
-with instruments wiiich have been executed and
deiivered between part-es, 1 concelve tiie doctrine
te b. thls,' that any instrumenIt that has been
detlvered for a fraudutent or improper purpose.-
<quite amide from the Registry Act-may by tase
,curt b. deciared te be void, and the. registratic ni,
if necessary, te b. vacated. This doctrine is
equatly applicable wii.ther tittes are recorded or
net : but there are penbape occasions, wiieré t 'e
title le a recerded one, in which the court %vo-u.d
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interfere, and yet wouid not interfere where the. titi.
is net a recorded one. It le alia equally clear that
the court wi' . net remove as a cioud upon, the titi.
-aven where tittes ire recorded-if the conveyance
be void upo:l its face. No danger ca~n result front
its existence even if removed. Mis Lordship, Mr,
justice Armouir, rofers ta the. case of Buchanan v.
Cern fbell, z4ý Gr. £63, where the. court refuý;ed ta
set aside surit conveyance, frcm the simple fact that,
upon a perusal of the. deed (as the iaw then was),
no interest passed by it as against the plaintiff; and
the saine genarai principie fl'weli exemplified in
the. case of H:ird v. Billlsgion, 6 Gr, z.ý5, where it
was quite obvious in iooking a6 the power of attor.
ney that the. party who executed the deed on be-
half of the grantor under the. power of attorney
had nlot the. requisite authority. Ini these cases
apparentIy neither the caccution nor the. registra.
tratien cf the. instruments was otherwise than in
good faith, and the court did flot simpiy sec fit te
interfere.

But as to instruments recorded after the instru-
ment held by the. person seeking the aid of the
court, which may or may not have beien executed
before the plaintif's instrument; in my humble
opinion i§ wvouid flot b. proper in ail cases that the
court shouid direct the reg-istration of such instru-
ments to b. vacated. The judgme.:t of the court
as to this point in Truesdall v. Cook ia an abiter
dictuon, and may have been stated somewhat too
broadly. In the case of Dynes v. Bales, alluded te
by Mr. justice Arniour, the. instrument Nwas, 1
tii, dated, delivered and recorded after the
instrument heid by the plaintiff, who prayed for
th'e vacation cf the registration of such instrument.
I shoutd submit, in my humble judgment, con-
sidering the importance that is attached te re-
cotded instruments in this country, that when
the. instrument has been executed and recorded
fi-om idle or impreper motives, or viiere tic
possible injury cculd pcssibly occur from s'îci
cancellation, and vacation cf registeation cf sucb
instrument as a matter cf record-in ail sncb
instances-I siiouid conceive, it would bu proper
for the. court te direct such instruments te b. cari-
cetled, and much registration te b. vacat.d. Mr.
justice Armour cites a case-apparently witiiin
the. scope cf section 74 wiiere certainly it wcuid
be a grieveus wrcng for the court se te act-tiat
is; the instance cf A making a mcortgage te B, and
subsequently anotiier te C, wiio takes bis mort-
gage witiiout notice of the. prier mertgage, records
it before B records bis prier mcrtgage, and ad-
varices the. full censideratien, wiien the. property
migiit b. wall wortii botii mortgages; and 1 do
thlnk that the. judgment cf the. court ii the. action

i

ai

s q

a

-. - I -


