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the ease with wbich illustrated rules are
applied. For what are the dicta of eminent
judges and text -writers but illustratcd
rules I Many of these dicta have the
authority of settled law, and no serious
difficulties, are found to arise in the process
of interpreting. them. Why i Simply be-
cause sudh dicta are always vicwed witî
référence to the cases which give birth to
them. Marnfestly tIc sanie result would
follow if the rules were laid down by an
authority bigler than eitlier judge or text.
writer-provided, that le, thc rules were
still United to the illustrative cases, and
lnterpreted by -réference te theni. But, it
is, argued, ranted that by means of the frce
use of illustration the legisiator can include
all the cases hie lias in bis mind, Iow is lie
to frame lis ruies so that they may be ap-
plicable to iinforeeeen combinations of facts ?
Bo long ai; a rule of law exists only by im-
plication in a séries of decided cases, it pos-
sesses more or less of an undefined or elastic
cliaracter, and ini applying sudh a rule to
new cases a judge lias présent in lis mind
the principle of expedlency by whicî tIc
rule isjustified, and thus a safeguard is pro-
vided against a too rlgld adlierence to the
rule lm cases which. miglit faîl within it if it
were reduced into set ternis. However
carefully the codifier may franie his abstract
propositions, there is perpetual danger that
lis words, legitixnatcly interpreted, 'will
extend to cases which, if they liad originally
fallen within bis contemplation, lie would
certaly have excluded. In the words of
an able wrlter, (Il Tlie Jurist,"1 New Series,
vol lx, part ii, P. 341)-

" W. defy the ablest extractor of principles
te codify any single brandi or subject of judi-
ciaxy law in sucli a ruanner as to anticipate
and provide for future cases with a tithe of the
completeness aud certainty with which they
are anticipated and provided for by the unco-
dified precedents ; and this for the reasons
already given-that the precedents are not
bound iu the fetters of -set terms, and that their
full ilnDort and application are inexhaustible
and unknown even to those who make them,
and can only be brouglit out step b)y step as
new cases arise.. ..... (Ibid, Paee 340.)
"«The history of every head of judiciary law
is, that first a case arises in which a general
principle is 'established and applied ; tien
cases arise whi ch detcii.iine tic limitations and
exceptions. A principle cauglit by a codifier
ini tie first stage of its developmeut would be
enacted in ail the generality of a neat rule,
witliout qualification or exception, sud capable
of none save by vcry rougli nursing in the
courts. "

This argument is certainly plausible, and
lias appeared to many conclusive. We con-
ceive the buWer tQ ke that no code sltould

attempt to provide for unforeseen cases
by means of detailed rules. It is per-
fectly obvlous that uny such attenipt miust
be unsuccessful. It would, no doubt, be
practicable to include ai possible cases in
a set of highly general principles or maxiins,
but such xnaxims would be valueless from
their vagueness. In order that the rules of
law xnay be useful, tlicy mnust enter into
considerable minuteness of detail; and, as a
necessary resuit, much must be left unpro-
vided for, be-cause unforeseen. But, it will
be asked, if the code does not provide rules
which will take in unforeseen cases, how are
sucli cases to be decided ? We reply, in the
same way as they are now decided, namely,
by an appeal to considerations of equity
and expediency. At présent every judge
holds himself justified ini resorting to these
fundamental principles so long as his deci-
sions are not inconsistent with the general
spirit or the details of the settled iaw, and
we are unable te sec that this liberty would
be in any degrec interfered with by a new
arrangement of the settled law on a differ-
eut plan. So long as the spirit of the law
as shown by thc illustrative cases is taken
as the guide to interpretation, there can be
no danger that a code will give risc to narrow
and hurtful decisions. It may be urged that
in addition to the.mere decisions our books
contain the reasonings of the judgcs, and
that the study of these is of material assist-
ance towards grasping the truc spirit of thc
law. To this we fully assent, and we would
therefore add to the code 'wherever needful
and practicable, the reasons by which the
rules are justified. We cannot but think
that this element would be found of great
vialue, both as affording an indication of thc
Eimits of the vartous rules, and as guiding
to the decision of unforeseen questions.
The niaxim, essante ratione 4ei8 emsat ip8&
les, would be applicable tIen as now, and
tIc j udges would stili retain tIc liberty tîcy
now enjoy.of resorting to first principles
wlien occasion required.

We thînk, then, it is clear that the sacri-
fice of the power of developnlent-so far,
that is, as development consists in the
application of old principles to new in-
stances-is not a necessary consequence of
a re-arrangement of tIc law in tIe form of
a code. We are aware that there is another
kind of so-calied development-namely,
that which consists in the actual altération
of established rules. To this, species of
development a code would, no doubt, prove
a serious obstacle. This wle are far from re-
garding as a mischief. On the contrary, wc
count it not one, of the least advantagcs otf
?k codIe that it proclaims the law as it is, 1)e
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