
416 CANADA LAW JOURiiAL.

hims-lf ini the possession of the trustee and that titc Statute
of Limitations had no application to the case. In such cir-
cumstances ;t would seem to us that the expressions of opinion
of the niajority of the Ontario Court of Appeal az to whither
or not the disability clauses of the Limitation Act applied to
actions io redeem were cleartv unnecessary for the decision of
the real point at issue in the case, as ultixnately adjudged by
the Suprenie C:ourt of Canada, and therefore because mere
dicia and in no sense binding as Ain authority which the Court
was under any obligation to follow. One test, we think, to detQ-r-
mine the true character of the nature of the decision is its appeink
abi;i&y. Was it necessary for the Supreme Court of Canada for
the ultiinate deci-iion of the case to decide whcther the views
expressed by' the majority of the Court were right or wrong? As
the resuit proved, clearly it was not. The case before the Court
was " Is the defendant a trustee for the pis intiff?" and the =njority
of the Court of Appeal in effect say we think he is a mortgagee
in possession and because we think he -.s in that position we think
the Statute of Limitations has barred the dlaim of the plaintiffs:
and in so doing thev virtually decide on a false aýssumpt'en of
fact a question ef law which did not properly arise in the case
at ail. How such a judgrelt can bc anvthing now than a mere
dictum we fait to sec. On the other hand, there can bc no doubt
that the judgment of the Court of. En-or in appeal in Hall v.
Caldwell, 8 U.C.L.J. 93, really was a decision on the vcry point.

In these eircumistances P' is to be regrettedl that it was flot
considered adr.,issible to aputlv a little ordinary commonsense
ta the solution of the question. If that had been donc it might
very properly bc 1-ýskcd "'Is there any conce'ivable reason fcr
sIIpposing that t'ie Le-gisiature intended to apply ie rule to
infants ciaiming ta recover land hy a legal right, and sonw other
rule ta those cl timing ta recover landI by virtue of an eqjuitable
right?' and th( answer îrnust inevitably lie "No."'

T1hat being the casù the Court mighit very renasonably be
astute tc, find t bat t he stat ute lind in faet made fio difference.
rat her titan ta findi that it had. Mareover, in the construction of
Statutùs of Linitaiions which afteîî iii effect legalise flic stealing
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