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to incorivenient ro-suits, is flot necessarily any proof that it is
unsoutid; but one can weil understand that a doctrine
fraught with such extraordinary resuits as that entunciated by
Mr. justice Maclennan and adopted by Mr. justice Burton,

,.V would not be too readilY assen ted to bv any judge who did
niot deem it absolutely necessary for the decision of the case

V 1)cfore him. The refusai of the Chief justice and Mr. justice
04cilr to conctur in that opinion can therefore be weii under-
stood ; and in view of their refusai, it ma), be useful to con-
sider a littie more at large the probabilitv of the doctrine
being sustaincd in. future cases.

It inav be observed that the possession uinder which the
de(fendant claimned commenced after the execution o>f the
ml-ortgatge which was given to secuire the purchase money, and

F; M4this case, therefore, was not one of a mortgagor executing a
tnortgage while out of possession, and there seecn.s to be'. no
qv.estion that the inortgage at the time it was executed was
-Lffcieiit toi carry the legal estate free froni anv dlaim of any

thr arty to possession. The possession under which the
dlefendant claimed was therefore acquired origrinally under
the inortga-gor af ter the execution of the mortgage : and w~hi1e
therc s-ems lcss o31jection to holding that in sucli a case the
stitute w<>uld nut run in favor of the occupant as against
the mnortgagee. x'et the cases hereaftcr referred to and fo which
Mr. justice Macleiiian secmns to give his unrestricted assent,
seem to go the full iengthi of iaving clown the doctrine that
the mortgage would have been equaill effectuai to stop the
runnling of the statute as against a person in adverse
possession to the miortgagor at the time the mortgage wvas
givonl, and it is to tiiat particular state of facts that 1 desire
mnore pnrticularly to direct tttentioni.

It mnust be conIceded at the outset that the opinion ex.
pressc-d by Maciennan, J.A., is amplv supported bv the
decisions of the Engiish Court of Queen's Benich in1 Do,
Z'a/mciir v. Eyjre, 17 Q.B. 366, and of thle Exchequcr in Ford -v.
Agcr, 2 H-. & C. 279, and Doe, Baddc/ctýlY v. MAIssc;'Y, Ib. À73, anid
bx' the ciecision of the Chancerv Divisional Court in C'ainouz
v. W7k',19 O.R. 212-a±d it is therefore with some difli.


