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was not bound by {he statute to attend to be orally examined, angd even if ks
did 36 e eould not be arresied on sucle eranduation Lelng wasatisfactery,
Tld. sty That though the plaint® cootd not sao out A e sa, for A loss
Butd than $URL a8 per wee 125 813 under see, 41 there is 0o such Ruttation, as.
under thig section, the process awarded is not obtmned by the platathfl, tat
glven by the court e judge, and under soction 143, Con State U € ob 19 by
thu sihing and ontey of the transenpt the judgmeat of the now defendant became
8 Judguvnt of the County Canrtoaud ho was wotitled to yGransthe same semedy
upon such Juduent as i it had been orlinally ottatned In the Coonty Conrt,
&5 Benee dufendant was bound Lo appoar and by oxasuned, &c,, under sec. 41,

ch. 23, Con Stat. G.C.

(C. D, 3L T, &7 Vi, 18562)

The declaration charged the defendnnts with a trespass to the
person of the plaiotiff, and with imprisoniog him.

The plea by Brown sets up n justfication of both the trespnas
and imprisonment under n writ of ca. se. orderved to be issued by
the judge of the Couvnty Court of the county of Hastings, under
sea. 41 of tho Con. Stat. for U. ., ck. 24, the substance of which
is po followe: that the now defundant Brown swed the now
plaintif in one of the Division Courts of the county of Hastings,
and recavered $59.30 for deht, and $3.43 for costs sgeiast the now
plsintiff by judgment of ths said cow.

That exocation issued from the said ¢onrt agaiost the goods and
chattels of the now plair uff to levy the smn 80 recovered with
interest, which wasg delivered to the plaintiff to be executed ; and
that the bailiff afterwards reterned nulle Lina to the same.

That Brown obiained from the clerk of the said Division Court
s transcript of the judgment, &e., and filed the ssme in the office
of the clerk of the County Court of the county of Hastings, and
thoreupon the same became and was by operation of law a judg-
ment of the County Court according to the statutes,

That Brown retaived hig now co-defendant Dougall, who was
and is an attorney in the saperior courts in this province, to pro-
ceed upon the said judgment ip the Connty Court for the recovery
uf the money claimable on the same,

That Brown sued out cxecation from the County Court against
the goods ruil chattels of the now plaintiff for §63 48 with interest
from the 17th of Feburary, 1862, besides the costs of the writ and
the sherifi's fees, and delivered the same to the sherif of Hastings,
who returned it nuila dona.

That whito the judgment was in full force, and the now plaintiff,
then still being and residing in the county of Hastings, and with-
in the jurisdiction of the said Couuty Court, Brown, by Dougall
as bis attorney, under and persnant to seg. 41, ch. 24, of the Con.
8tat. for U. C., made application to, and in duo form of law
obtained from, the judge of the County Court an order
that the plaintif shoold attend before Ansom G. Northrup,
the clerk of the Cemity Court, at suck time and place
ss ho should appoint, and submit himself to ko verbally examined
on osth tonching his estato and effocts, and as to the proporty and
mesans bo had when the debt or linbihty, which was the sobject of
the action in which judgrent had been obtained against him, was
incurred; and a8 £o the property snd mesns ho had at the tims
of the making of the eaid order of discharging the judgment ; and
23 to the disposal hoe bad made of bis property since coutracting
such debt or incorring such lisbility.

That the now plaintiff attended 3nd subuitted ¢o be examined
pursusnt to the ordec.  And the clerk of the County Court re-
turned the oxaminations and order together with his reportin
writing on the proceedings taken therounder, in complianco with
the order.

Thot the judge of the County Court upon reading the said ex~
smination and report issued a gurmmoans calling on the now plain-
tiff (etill being rosidont in the county) to atiend before the judge
ot the court house, in Bellaville, on the third doy intclusive after the
day of service at noon, or a8 soon thereafior as connast could be
heard, to show cause why the now plaintiff shonld not be commitied
te the common gaol of the county of Hastings, being the couaty in
which the now plaintiff then restded; under and by virtue of the
said statate, upon tho ground that the now plaintiff had not on
his examisation made gatisfactory answers respecting his property,
or why upon the Jiko grounds a writ of capiae cd satisfaciendum
chould not iseue upon the asid judgment in this County Court.

That the summons was doly served on the now plaintiff, and at
the return thereof no cause having bsesns shows to the coantrary,
the ssid judgo upon reading the said orsl examination, the sum-

——

mons, the affidavit of service thareof, and ather papers then filed
in tho court in the cause, did undor ihe said statute xnd in dus
form of Iaw direct that o writ of ca. sz should issne within five
days thereafter against tho body of the ncw plaintif, and before
tho five Cuayx was expired a ca. sa. wasissned by Brown by Dosgall,
Lis attorney, out of the County Court, dirccted to the sheriil’ of
tho county 1 the words following :
[u the usual form but marked in tho margin.}

*% * * * * * * *

+ Iasued from the office of the Clerk of the County Court of
the County of Hastings, by order of William Smart, Esquire
judge of the ssid county, under and by virtue of the sec. 41, ch.
24, of the Con. State. of Upper Canada,

(Signed,) A. G. Norrarre, Cleck.”

That the ea, sa, was endorsed sccording to law, sad when endorsed
was delivered by Brows, by Dougall his attorney, to the sheriff to
bo executed ; and thercupon tho sheriff took the now plaintiff rad
imprizoned him as in the declaration mentisned, and az he law-
fully might for the reasons aforessid, which are the trespasses in
the declaration mentioned.

The plen by Dougall is to the sama effect, showieg that he
acted as the attorney of Brown the then plaintiff.

The plaiptiff demurred to both pleas, and assigned tho sams
causes. 1st. That the sum for which the writ of ca, sa. issued
and the amount of the judgment on which it is based, is less than
$100. Znd. That the judgment in the County Court is fonaded
on s judgment removed from a Division Court, and on such judg-
ment a defendant is not bound by the atatute to attead to be orally
exsmived touching his estite; nov could he, if be did attend and
was oxsminod, bo orrosted by a ca. sa. or otherwise inconsequencs
of the answerg given on such an examination being unsatisfactory
or otherwise, upon which joinder is taken.

R. P, Jellett appeared for the demnrrer, and contended, that no
ca. sa, cap issue for a recovery oxclusively of costs for less than
$100, Con. Stat. U. {0, cb. 24, secs. I and 12, and that no za. sa.
can i3sue upon o judgment vemoved from a division court.

Robert A, Harrizon, contra The ca. aa. is still in operation,
and the defendants sro entitled to succeed wader their Justifications
pleaded, unlesy the writ on its face, or on the pleadings, be wholly
void. Reddellv. Fokeman, & D. P, C. 714; Rlackenay v. Burt,
4 Q. B. 707; Prentice v. Harrueon, £ Q B. 852; Rankin v,
DeMedina, 1 C. B. 183 ; Blew v. Stcinau, 11 Exch. 440; Collettw.
Fogter, 2 H. & N. 856; MHclarthy v. Perry, 3U. C. Q B. 215,

That section one applies only to the capias pending the suit,
and not to the capias issued for satisfaction after judgment. Sos
aschedule A, No. 2, of the C. L. P. Act.

That the imperial act, 7 & 8 Vie., ch. 96, sees. 57 and 59, pro-
vides, that no person ghall be taken or charged in execution, &e.,
for less than £20, &e., which language is probibitory, and under
which the writ may be veid, slthough not set aside; but that is
quite different from the language of the 12th section of our act.

That section 39 of the imperial act allows o ca. sa. in cortain
caces, such as fraud, although the debt be less than £20. Brovks
v. Hodgkinson, 4 H. & N. 712, Andif process bo irregularly
isgued it is the set of the court, and no action lies against cither
the party or his attorney. 10 Co. 76a; Red v. Jones, 4 0. C. C.
P. 424 Perkins v Procter, 2 Wils. 382 Doswell v, Impey, 1 B.
& C. 168; Cave v, Mountain, 1 M. & 4. 2567; AMiilr v. Collett, §
Bing. 85.

That this ca. 4. i3 93 punishinent ‘and not ay satisfaction,
Henderson v. Dickson, 13U, C. Q. B. 449.

R. P Jellett, in roply.  This process is illegal oun its face, snd
not meraly irregular.  Ley v. Louden, 10 U. C. Q. B. 380.

Apax Witsox, } —~Tho Division Courts’ Act of Upper Canada,
ch. 19 seo. 143, emacts: * Upon fillng such trapseript” (of the
judgment obtained :n the Division Court) “in the offoe of the
clerk of the Connty Court in the county where such judgment has
been obtained, or in tho county whercin the defendant's
ot plaintifl’s lands aro situste, the same shall droome @ Judgment of
such county court, and tho clerk of such County Court shall file
the transcript on the day he receives the same, and enter » mo-
morandum theroof in a book to be by him provided for that pur-
pose.”



