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e00> tlLtt $11MI. U >ur a>I 1Ma lieder %ec. 41 ttb>-e tg o> Ruch Ilculien. as.
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ub4c.n su*t. .C.

Tho decilaration chargeti the, dct'eadants 171th a trespas te the
person of the plaintiff, andi with iznprisouing him.

The pleu by Brown sets up a justification ef both the trespoas
and irupriuinut under a writ of ca. sa. ordorati ta bc issuet by
the jutigeo0f the CoILaty Court of the, coiuty of HJastings, under
sec, 41 of t.he Con. Sint. for U. C., ch. 2,the eubstance of which
La est follows. that the noir defendant Blrown stiad the, now
plaintiff iu ont, of the Division Courts of the couaty of Hastings,
aund recovered $59.351 for dit, anti $3.43 for costs agaunst te noir
plaintiff by .Iudguient of the satd coun>

That oecntion issueti frini the saiti court against the goods andi
chttls of the now plair aif to levy the soin go recoverot ith
interest, ivhich iras dolivreot ta the P)aintiff to ho exacuteti; andi
that the a Oiliff afteirwards returnoti nulla 1,ma ta the saine.

That Browvn obtained front the clerk, of the, saiti Division Court
a transcript ai the judgatent, &c., andi filet! the t, nt in the, office
of the clerk of the, County Court of the county af Hfastings, andti
thereupon the sane became andi ias by operation of loir a judg.
ment of the Connty Court according ta the statutes.

That Broçrn retomneti bis noir co-defenant Dougl), ibo iras
andi is an attorney in the superlar courts in thi't province, te pro-
ceed upon the said jutigient in the Connty Court for the recovery
i the mioney cloitriible an the saine.

Tbat Braown stiet out execution front the Coûnty Court against
the gootis andi chattels af the noir plaintiff for $68 43 'irtti interest
front tho 1 ï ch of Febuvary, 1862, heBide8 the coblts of the irrit andi
the sheriff's fées, andi delivereti the esie ta te sheriff of Hiastings,
Itba returnet it siulla bonc.

That white the jutignent iras in foul force, andi the, nas -plaintif,
tbon stili being andi residing in the caurity af Hastings. ont]: wt-
in the jnristiiction of the soid County Court, B3rown, by Dougait
as bis attorney, utider antd persuant ta sec. 41, ch. 24, of the Con.
stat. for U5. C., nmade application te, anti in dute forfi of lais
obtainedt roam, the .. etge of the Cooaty Court Pln Ordti
that tht, plaintiff shoil attend befora Ansoul t]. Northrup,
the clerk of the Crnity Court, at sucb time andi place
as hoaboulai appoint, andi submit hiseli ta ha verbally exatiiiuod
on osth toucbing bis etatui and affects, anti as ta the proporty and
means hc hati ihen the dibt or liability, irhih iras the eubject of
the action ln which judgmnt bati been obtsiined ailainst him, iras
incttrred; and a ta the property andi neaus ho had at the time
of the malking of the Baiti ortier ai discborging tii. jndgnment - andi
as ta the diLaposal ho bati made of bis property ilince contratting
such debt or incorring such li&bility.

That Ibo nais plaintiff sutetie andi submitteti ca b, exarnineti
pursuont te thba ortier. Andi the clerk of the, County Court n.-
turneti the oxatuinations anti ortier together with bis report ia
writing en the proceedings taken thertunder, in comihaoa with
the ortier.

That te judge of the county Court Upan reatiing the~ nid ex-
atnination andi report issuati a sunintons calliog on the noir plain.-
tiff <stili being rosidant ia thbe caunty> ta attend beforo the jadge
nt the conrt hanse, in Bolloville, on the third dey inclusive sitar tht,
day of service an. nooin, or as soon thereaff or se cannasi coniti bo
heard, to show causa why the nais plaintiff shaniti nat ba caminitteti
to the comnsun gaoi of ibe ooonty of Hastings, beîng the caty inu
irhich the nais plaintiff thon residoti; under andi by virtue of the,
saiti 5tatute, upon thea gront thut the, noir plaintiff 1ud net on
bis exiaination made satisiacto3ry ansera respecting hisî propcrty,
or why upon the luta grounds a irrit af capiae ad sts>înu
ehoultd not iseue upon the said juigint in this County Coiurt.

That tho sarniaons iras tioly qer-vet an the noir Plaintiff, andi ai,
tha rctnru thrcof no cou.ia havingý bten abewss I the oontrary,
tae sai-1 jutigo upon rcntilg the swdt oral examiinatîon, tho suai-

nions, the affiavit af service thoreof, and ti ler papers ohon filoti
La tito court ia tae Cause, diti undur ihe sai.l 8tatute mind in dule
fatin af loir direct tint a irrit 0f ca. saz ehouh1 iesua iititin tiie
dalyq theretitocr against tha bodiy of thet w plaintitl, anti before
ltho livù d~ia s apro a ce. sa. waSý gsstxe2d by Brairn by Dougall,
ILiii attorncy, out of tha Couuty Court, dLreted ta the shriw1 et
tho cuunty ia tae isards following :

[ lu te nuue ferai but mnaritetil tLu lianirgn.]

"Issueti fron the office af the Clerk of the Connty Court et
the County of Hlastings, by order of WLlliams Smiart, Esquire
jutiga ùt tae said couanîy, under andi by virtue of t sec. 41, ch.
2-1, of tha Con. Statc. of Upper Canada.

(Signed,) A. t]. Noariau, Clerhk'
Tfint tae CI. sa. rsO entioreetl according to loir, anti when endorooti

iras delivereti by Brawn, by Dougalli his attorney, ta the sheriff ta
ho executoti; anti theroupon tha sheniff taook tce noiv plailititf anti
initrieoned hitti as in %ho declaraion nientimedt, andi as ho loir-
fully niigbt for the reasons aforetaii> wbàc ara tae trespasiles la
the declaration nitoned.

The pion% by Dougail La ta the sain* effect, shcwing that hoe
acteti(as the attorney of Birowna the thon plaintif.,

The, plaintLff demurreti ta bath pleas, anti assigneti tha saine
causes. IsI. That the sim for whLch the wnit of ce. sa. issueti
anti the aonIot f the judganent on which Lti bhaseti, La les$ thon
SIOO 2-nd. lt the, jutignint ia tie County Court ia fountiet
on a judgment removeti frot a Division Court anti on such judg-
ment a deftndant is Dlot bouati by the atatute toattendi ta ha oral'y
exaraiuti touching bis est.,te; noer coutît ha, if ho titi attend andi
ias Qximinoti, bc arresttil by a ta, sa. or otheririse in consequence

of lte aswer8 giron, on sucht un examination being unsatiefactory
or othernise, upon wiviih joinder La talien.

R. Pý Jrlleet appeaneti for the demurrer, anti contentiet, that no
ca. en, ean issue for a recovory excluhivoly af coats for loss thon
t100, Con. Stt. 15. C , ch. 24, secs. 1 and 12, anti that no ta. ta.
clin issue upon a jutiginnt renioved frani a diviaion court.

Rob>er? A. larrieoti, contra The, ca. sa. Ls atill ia opetation,
and the dsftŽntints airt, entitlet 1 succeeti nder thoîr justifications
ploatiet, unlesti the -P-it on its face, or on the pleodingg, ho wholly
-voiti. Reddell v. J'akeraan, a 11. P . C. 714; Blochenay, V. Burt,
4 Q. B. 707 ; Frtîce Y. Ilater, -ý Q. B. 8K2; Ranrm v.
De.Ifedina, 1 C. B. 183 ; Bleu' v. Sieinau, 11 Excit. 4,10 ; Coll v.
Poster, 2 FI. & N. 356; MlcCarAIy v. .Pen-y, 9 U5. C. Q B. 2U5.

That section ana applies only ta thse capias pentiing thse suit,
anti naît ta the copiait issueti for satisfactiun alttr jutignent. Seo
achetiale A, No. 2, ai the, C. L. P. Aç.

That the Lusperial act, 7 & 6 Vie,, zh. 96, secs. 57 anti 613, pro-
videe, that no persan shali ho taken or charget inL exceutian, &c.,
for les than £20, &e., which languaga is prohibîtory, anti untier
,which the irrit mziy3 ho vaiti, oltiougi nat set aside; but that Le
quito diLféent froin the language af lte I2th sect.ion of aur oct.

That section 59 ai the imaperiol act allos a tai. sa. la certain,
cases, sncb as irauti, ali hougs the dibt ha legs thon £20. Broukgc
y. ffodgkinsoz, 4 IL. k N. 712. Anti if process bo Lrregul.%nly
isiluet iLt is tha ct ai the court, anti no action lies agaitist aither
the party or bis attorney. 10 Ce. 76a; Red v. Jonu. 4 . C. C.
P. 424 - Packtr.s v. 1'rect(or, 2 IVils. 382 ; DosweUi v. .tmpey, 1 B.
& C. 149; Cave v. NSouataira, 1 M. & t]. U57; Milsx v. CoUeit, ô3
IBing. 86.

That Uis ma s4. is as punîshament 'andi nat a3 liatisfaction.
Hcxderaon V. Dickson, 19 15. C. Q. B. 419.

B. P. JdlIU, Lu reply. This process ta illegal on its face, and
net nieroly irregula. Ley Y. Louden, '10 U5. C. Q. B. 380.

A nus Wn.sait, 1 -Tho, Division Courts' Acts of UVppcr Canade,
ch. 19 sec. 143, euaetq: IlUpon illng sucb tramscript" (of tae
jutignent obtzLned in tae Dision Court) Il in theo oâoa af the
clerlc af thse ('otznty Court ia the cannty iresncb jotigient bas
boon obtainoti, or ia thea connty wviortin ti defeadant's
or plaintiff', landa ara situate, Me< sait- saUl ltcone a ,isdy>mfl -.f
,mrh c»unty, cauU, anti tho clork of such County Court saat file
the *tran'.cript on: litea day lic receives the saine, anti enter a tma-
inorattdum theroof in a book ta bc by îLot provided for tlsat pur-ipose.,,


