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LF«AL TENDE-)R NOTES flEFORE TUE SIJPREME COURT.

-Eînl)eror of Avst,'ia v. Kosuth et al., 7 Jur.
N. S. 483, before V. C. STUA RT; s. c. before
,Court of Ch. Appeal, Id. 639; 2 Story Eq.
Ju. § 951 e.

It is deciared in Craig v. State of Jlli8souri,
4 Pet. 410, anti is a fact in history familiarly
knowý o, thait the states, befora the adoption of
the Const itution, had repeatedly exercised the
power of issuing buis of eredit and declaring
them lawful tender for privata debts, that is,
inkinig thlent ianfu i nîoney. Tbe conféderacy
beforc the adoption of the Constitution,
pos-ses--ed no pow er over the subiet of lawful
tender, and w cre conipclled to, as thev re-
peately did, aippeai to thic states to daciare
thec naïtional bis of credit iawful tender.

This w as ont' of the dlefeets lu the national
authoîity, w1hich it was flic purpose of the
Cons~titution to reniedy. ibis was doue by
prohihiting the states front coining money or
issuin, bis of credit, or înaking anytbing
but gol and silver a tender for private debits.
T[bis in elleet took fi-oi thle States ail pow'er
over tlic sohjccts, hoth of making money and
declaring legal tender. T1his secîns to be so
regardcd hy Ch. J. MARSHÂAU, in Graiq V.

Mi ýarsprét, where hc shon s very cleariy
that both thesc fonictions arc prohibited to the
states. Tbis ronst bc so if the siates could
neither coin nioney or issue hbis of credit,
sinice titis covers the whole subjeet of tender
ian s. And accordingly we find that Coogress
bas a w E3s controlled the subject or' tender
since the adoption of the Constitution, and the
States have nieyer attesnpteid to interfera.
This, of itselt, i- sncb a practical construction
,of the Constitution as must, on every sound
principal, ba regardcd as settling the respective
powers of tlie nation and the states over the
suhject of tender iaws.

iVe think it fair too to say, that the antire
power of iniiking înoney is, by the Constitu-
tion, given te Congress. We have seau that
it cxisted before the formation of the national
governinenit in al[ the states, and that it is
nowi prohibitad to them ail. It must tharefore
exist in Congress, or not at ail. If it lïad been
the purpose of the Constitution to probibit
tlic power of issuing bis of credit and rnaking
thcm lawful tender, equally to the national
govarument as to the statas, it is impossible
to conjecture why it sbouid not hav e been
doue in the saine or similar terms. T1'he fact
that both are distinctly and expressily pro-
hibited to the states. and that not oua word is
said in regard to their baing exercised by the
nation, is certainiy a vary significaut intima-
tion that it wvas nlot deamed proper to extend
the prohibition beyond tbe states, but to leave
its exercise by the nation to the necessitios
and emergencies of after times, to lbe exercisad
or Dot according to future exigeucies, the saine
as it exists lu ail free and sovareigu statos.

This is very obviously to be iulerred froin
the consideration that tlie whole subjeut of
issuiug bis of credit and makiug thain lawful
,,rouey was familiar to the delegates, in the

thon rocaut experieuce of the turnes, and
ospecially moust it bave beau praseint to thoir
minds in makiug such express provisions iu
regard to its axarciso by the states. It could
not, tharefore, have beau supposadl the national
governmnut wouid neyer bave occasin te ex-
orcise sucli a power, since that bad vory ra-
contly beau doue by a national govarrnuaut
possossiug far iess automatic power than tlie
oua thon about to be created, upon the basis
of paramounit national sovoroignty. Nor is it
fair to couclude that it was thon supposadl
fluera conld nover arise an emergaucy w haro
it migbt ha necessary to daclare thasa bil- of
cradit lawful tender or ]awful monoy; since
the nation bad just bad oxpariance of that
saine necossity and bail appealad te, the states,
for the exarcise of tbat saine powver, which thcy
were now lu express tarins probibiting thein
froin oxarcisiug lu future. And if it badl beau
the purposa to extinguisb and uttWry ahoiish
this power everywvhere, we can conjecture neo
good reason w'by that should not bave beaui
doue lu taris, aither by prohibiting ail buis
of credit as lawful mouey. or aise declaring,
as in regard to tihe states, that Congress or the
nation shouid nover make anything but gold
or silver a iaw fui tender for private delits. We
must sureiy coneluda aither that it was intend-
ed to abolish this known and and important
function of goveruiment or aise beave its axer-
cisc to the nation.

Whother, therefore, wa look for this power
in the clause " To borrow mouey on the credit,
of the UJnited States," or that "lTo raise anid
support armies,"' wbicb. is evidontiy but a sub-
division of the former, or wbothar wo tlnd it
embraced under the liberal and oniy sensible
construction of the power to "lcoin iuonay, re-
gulate the value thareof, and of foreign coio,"
is not vary material. It must bce obvious to
ail that an instrumnt ereating a parainounit
national sovereiguity, and prohibiting the ex.
arciso of ail sovareigu national fuuctions,, suuh
as making monay, by tbe states, should Dot,
oxcapt upon strict necessity, resulting froin
the tarins used, ha so construed as to, destroy
or essentialiy abridge so important and indis-
pensable a national function as tbe creation of
paper currency upon great and pressing amer-
gencias ; a funiction exercised by ail commercial
states lu thosa trying exigencies 'which, as un
ail future tîme must bie expected to occur.

IVe only desire further to say that it seains
to us that the courts and the profession hava
mnanifcsted more refinement than w'isdoni in
giving the clause lu the Constitution, "lto coin
money," such a pracise and literai interprata-
tion as to excinde ail paper monay under ail
circuinstances. Iu its most literai sause i t
wvill extand to ail kinds of matai, to irou and
tin, as weiî as goid and silvar, and perhaps
aiso to every substance capable of rocaiving
and retaining an impression, for coining lu its
most literaI imuport utoanis nothiug but staip-
ing witb a device. Any inatarial, therefore,
which can bie stamped may be coined. And


