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jRefereuce to In re Smith, Srnith v. Lewis. 119021 2 C'h,
667: hI re Anson, [19071 2 Ch. 425.1

1 think it is a question of fact in eaeh case: is what lias taken
place mierely a change in the inivcstîinent made 1w the testator
inhereunt iii the investmtent itsel-f, or is tire change, althougli
a chainge( effected b *y a vis mnajor, quite apnrt frorn the volition
of the holders, a subs3ttiutioin of something ditiereîîî front that
which the testator invested iii?

The earlier case is based upon the findiîîg of fact that the
shares in the reeonstrîîcted eonipanv were iii su>'stane<ce thv saine
inve.tmnent. The finding iu the latter case wvas that f lic distri-
biuted assets rcachin.g the exoeutors on1 the dissoluîtioni of the
holding company weenot an investinent made bY the testator.

withi iuch de c Ilu agree %vitl the findiîng iii both cases;
and the question her 1. wi.th reference to each item, iundet'
whielh head does it fit Il?...

The ttestator held certainl stock. The righit or option to
siibscrihe for idditional stock at a prîce Iess thi th(e inarket,
valuef was given to the exceutors l)y reason of the testator's liolti-
ing.ý 11w exfecutors took up tire ney' stock, tlîus eivtiîî Jto
the, stoc-k of the coîupany iii qiiesi ion vertain awsts of the estate
hld as cashl or inivested iii (overunent and îuuîîicipal securi-
tics. lit taking up titis stock the executors wère di.-charging
their duity; a duty which iiîight just as Nvell have heen dlis-
ebarged.1 bY selling the ig s;'but they have rio riglît to
retain the stock so taken up. Lt hecatîje an asset of the estate
whichi it was their dnty to couvert.

With reerecf o t1e ,stock taken 0o1 re-orgaîiisatioui of
8everal coripa;nies nattîee. sîifflicnt does iiot appear hefore ine
froin the present iaturial to enable ine to proioune tîpoli the
question of substaîttial identity. No doubt. in aceepting the
stock in the new coînpamy <ipon a re-organisatiouî the executors
have exercised their best Judgiîent, anîd no attaek is 11uade or
snggýsted ripou the wisdloin of whial lias heei (lotie. Buit, as
already said, before the stock so recivged could 1w retainied as
a permanent investiîet, the-re îuust in eaeh case Vie a fludjung of
fact as to the sul>stîîtital ÎIdeuntity of the two corporatijons. The
tt-tator mnay well have beemi conitenit to invest a certain stin of
money in at company carrvîitg on a siall business; and, if he
mnade sucli an invcstment, lue authorised his executors to con-
tinue it; and, if ail that hiv; been done is to re-organise that
sarne couupany, even though the re-organisation involves the
substitution of stock ini a new eonceru, the case relied upon
shews that this is really the saine investmnent. But, if the re-


