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IW.McCarthy admnifted that it was neees-sary for him to
Inaintain that the findîîîg alnounted to an absoluite fanding
of contrilutory neglîgenee. Apart froîin the cai- 1 conid
Do so eons'true ils lan-uage, for tle reasous whvl- 1 liave
given -,but in addition it seenis to fali w itbin tlý ie idi-
cated hy Sir IlenrY Strong ., ii Roivan v. TLorwuo Nreet

Railivay C'ompany, 29 S. C. IL 718, nt p. 't19, wbere that
vx.y learrned Judge says* tbai to disentit1e a plaintilf ta re-
cover , lapon the gound of u:ontrîbutory negligence, il îniust
be found distinctiv that tho aient was attr ibutable to
lits failure in the duty inîposeid upon lin.

There is in iny opinion, no s-ueh isiýinct iid n i the
present cas~e. But as the jury evidceîtly i lanu 10make0 a
finding of some kind, îlot cntirely lu exoneration of the plain-
tiff, upon the subject of coîîtributory negligence. 1 think' the
I)ivîsional Court exercîsed a wvise and entirely proper dis-
cretion in granting, a new trial.

The appeal should ho disînissed wth co-sts.

Ho\ý. MnI. JUiSTICE MEIREDITII: I agree w ith the learned
(liief Justice of the Divisional Court in bis conelusions tliat
there is nothing iii thîs case sufficient to support a judg-
ment ini the plaintiff's. favour on the grotund of " ultiiînate
negligere ;" and that the fiinding'Ïs of the jury on the qeto
of contributory neg0,ligence are so uncertain that a îîem trial
inuist h ad hefore justice can bc donc betwecn the parties.

There n, 11o evidence. nor any finding, of any ngiec
on the part of the defendants cxcept ini the excessivespe
of the car, failure to sound the gong so n;s to give, ]roper
warnîng of ils approaeh, and failure to secý the dangerci and
avoid the injury; and there is na ulillnate nel~nein
these tbings;. they are alltig w1hich would heo offset by
contributory negligence of the plaintiff.

There is no evidence, nor any tindin, th1at È ibe inotorînan
did sec the danger and niigbt thon in ibcexoci, of ordinary
care iii the ciretînstances, have nvi l ie injury-v tha1

would ho what is commonly called - uilîlnate ngine;" lb
would give rise bo a laber and iew duty iii île def iibîntsý lu-
wards the 1 laintiff bbc duty. v notwithstanding Uintii
gence, tu avoid injurîng hiîn, if any reasýonah)le ineans that
eou]d thon bo donc.

But bo find that flic motorman oughit to have scen tLe
znans peril and to bave averted it, is to flnd original negli-
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