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work done on the property of the Matthews'
estate, of which Mrs. Motthows wss executrix,
and which Pomeroy, a son-in-law, mausged as
her sgont. Upon this note he cams in to prove
in & suit in this court of Moriey v. Matihews,
where part of his olaim wss allowed and the
remainder dissllowed, on the ground, ss I
understend, that it was for work dome n.t for
tho estate, but upon & portion of it, to which
Pomeroy was individually entitled. It iz in

respect of this balance that he now seeks to ;

prove under the decree in this suit, The deed
of trust for the henefit of oreditors was mads by
Pomeroy as far back a8 November, 1859, and
provided for its being executed by the creditors
within twelve monthe.  Due public notice of the
execution appears to have been given by tha
trustees, but it hay never been axecuted by the
petitioner, nor does he appear ever to have
informed the trustees of hiy acquiescence in the
deed. His nome appears in & schedule annexed
to the deed as one of the creditors of Pomeroy,
The question is whether hse is nuw at this late
date entitied to participate in the benefit of that
deed. In copsidexing the question of delay, it
is important to remember that although the
deed was made in 1869, no dividend has ever
been declared under it. Indeed, the trastees
secm to have taken no steps to distribute the
estate, nor did any creditor take proceedings to
enforee a distriboticn until the filing of the bill
in this cause, :n the epring of 1871. The
petitioner it appears knew of the deed being
executed by Pomeroy, probably soun after it
was cxecutsd, though the exact time when he
became awure of it does not appear. He says,
however, that he did not know of the terms of
the deed, or of creditors being required o
become parties to or execute the deed within &
given time, He did not take any step to notify
the trustees of his claim or of his intention to
take the benefit of the deed, because, he says,
he did not think anything would ever come to
their hande for payment of the ereditors, and
that he would be pald his claim out of the
Matthews’ ertate, It is not shewn that he has
taken any proceedings hostile to the terms of
the deed or incousistent with them. He hus
pimply lein by or done nothing, Now it is well
gettled that even sltbough a deed, like the one
in question, have limits, s time within which
the creditora are to executa i, a creditor who
has failed to do Ao is not necessarily excluded
from the benefit of the truets, Dunch v. Kent,
Y Vern. ©60; Spottiswoods v. Stockdale, 1 G.
Cooper, 102; idewworth v. Parker, 2 K. & J.
1628, It is sufficient if hie has nasented to it or
scquiesced in, or acted under its provisions and
complied with its terms (Field v. Lord Donogh-
more, 1 Dr. & War, 227). No casze seems to lay
down what ncts are necessary to conetitute such
asgent, acquiescence or complianys, All the
cases except two, which I shall afterwards rafer
to, where creditors have beea exoluded, ure
cases where they have acted inconsistently with
the terms of the deed ; ss by bringing an notion
againgt the debtor when the deed countained &
alauee releasing him, (Field v. Lord Donoghmore,
1 Dr. & War. 227;) or ne was said in oné case
sctively refusing to come in, and not retracting
ke rofueal within the time Hmited, (Johnson v.

Kerchaw, 1 DeGex & Sm. 260); or setting up &
title adverse to the deed, (Walion v. Knight, 1§
Beav. 369) ; Brandling v. Plummer, 8 W. R, 114,
The two oases I mentloned above are Lang vy,
Husband, 4 Sim, 6566, where the deed contaig.
iug o velgase, s ocreditor was not allowed tp
come io, the debtor baving in the meantime
died, on the ground that the debtor could net
then obtain the benefit of the consideration upon
which the deed was based The other is Gould
v, Robertson, 4 DeGex & 8m. 509, which is ojted
in White aud Tudor's L. C. an an authority, and
the only authority for the proposition that o
oreditor who, for & long time delays, will not by
allowed to claim the beunefit of the deed, Ip
that case, howaver, there was a provision, not
found in the present deed, that In case any
oreditor should not come in under ‘he deed for
six months, he should be peremptorily excluded
from the benefit of it. V. C. Knight Bruce held
that after six yenrs, and a oorrespondeuce ex-
tending over oll that peried, upon ths subjest of
the debt ia question, the ereditor waa not
entitled to shore. In s later case—Re Babers
trusts, 1. R. 10 Eq. 664—even such & provisien
has been held not to exclude a oreditor.

The oase of Wa'imors v. Turquand, 17, & .
444, waas ore wnere the question wus considered
in the cag of a deed limiting & time for credl-
tors to come in: & ecreditor who has neither
nssented to or dissented from the deed withia
the time, oan afterwards be admitted to share
together with those who acosded before the ex-
piration of the stipulated time. There V. (.
Puge Wood allowed a creditor to come in after
apparently six years, and his decres was aften
wards afirmed on appeal (3D. F. & J. 1();).
The latest case on this subject is B¢ Baders
trusts, L. R. 10 Eq. 564. There the deed cone
tained tl:2 same provision as in Gowid v. Robere
son, exc ding oreditors who did not come hu
within & .imited time, yet the creditor who sil
along kaoew of the existence of the deed and
had corresponded with the trustess on the sub»
jeot, but who was not aware of the provisies
rendering it necessary for him to exeouts withia
a limited time, was allowed to ahare o dividend
even nfter ninetesn years The sircumstencs
that be had ocorresponded with the trustess
wonld not =eem to have been material under
Whitmore v. Turguand, and wagz not even
sltuded to by V. C. Malins in his judgment, It
was contended, however, that leave to come in
would not Le given unless the oreditor had
clearly n debt for which he could prove. In
other words, that if it could be shown now that
thera was no debt; the court would &t ongt
refuse the applioation end not lenve the question
to be lngnired into by the Master. Here it s
said the debt is barred by the Statute of Limk
tations, baving acorned duo in 1838, The
present oage i8 in thia way distinguished from
the one fovmnerly bofore me in thie suit, wher
the debt accrued due only after the debtor hed
sbaconded.

I ingline to think that the debt here i3 nol
bavred. The aesignment is complete, it havisg
besn acted upon by the trustees, nod communl-
catad to some, at least, of the oreditors, they
having executed the deed, Under such cireumt
stanoes it could not be revoked by the aestion
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