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analogy (b). Nor is it intended to discuss the circumnstances untier
which optional contracts rnay be invalid, as infringing the laws
against gamblin1g.

2. Options dlstlngulshed trom complote contracts.-The question
sornetimnes arises whether a transaction amounts to a sale in
presenti, or whether the transfer contempIRted is dependent upon
somne future expression --- his wvishes b>' the proposed vendlec. This
must be determined by the words ernployed by the ownercof Ille
property.

It may also be a matter for con troversy whether a persotn dealing
with property on which there was an oiption had the righit to
dispose of it for his own personal beiiefit, or wvas rnerely acting as
the agent of the owner of the property %vith the advantages arnd
disadvantages of that p'nsitijn. The rulings referred to in the
subjoined note %will show the view soine Amoerican courts have
taken of the points arising under this head.

<b) See, generaliy Darts 'V. & P. pp. 243, et 4eq.
(r) An instrument, although worded as an agreement to -;eIi, ivili lic construcid

nierely as an offer to sel!, where a postscript is appenided stating that Ilthis oirer"
in to lieI 'leil over " tii a date fixed. Dickjnisop v. Dudds (C.A. 1876) a Ch.D. 463.
By a telegrami asking if the addressee will qell the seniders speciid real es,îate,
and additîg the words . lTeiegraph loliest lirice," a relily nierely statiiig the
lowest price, and an answer thereto, agreeing to buy the rroperty, At he lirice
nanicd, no COntract of sale is constituted, since there is no offer Io sel, but a 1114tre
staternent of the lowest price. hu.vey v. Faiey (ELLE.) lx8g93' A.C. 552. A
paper in wiiich the owner of land recite% that another party is to lhave, fer a S1,eci-
fied pt'riod, the "1refusai "uof the land, le a mcme offer, flot an agreement ta sel.
Potts v. Whitehead (1869) a0 N.J. Eq. Si. A memnorandumi to the eff'ect that A
"agrees to sell a certain farm to B foi- a price pityRbleo on a certain date docs not

imply a mere offer to seil, but a compieted contract. Ivr's v. HIazeard (183) 5 R. 1.
25. 67 Arn. Dec. Son. An absolute contract of sale, and flot a merle option, is
evidcnced by an instrument reciting that the llrst party lias Ilthis day sold " the
dubject itiatter, althougli the purchase price in not to be paid, nor tlie deed miade
tii! n. later date. MOnOftquh &c- CO- v- Fleming, 42 W. Va- 538 ; Or althuuglh theterms of sale are to be complied with in a certain time, or 11deposit hereby miade
wili be fortcited, " Ha-tton v. LeDuc, io Arp. D. C. 379.

(d) Where the language of a miemorandum given ta a real estate Agent leavcis
it doubtful whether the option was tu buy an weil as to sel!, a court will flot inter
that the agent is entitled to become the purchassr. Colbert v. Shopho~rd (1892) 89
Va. 401. A contract giving a person "the exclusive sale of mï' land for.sicte'days for $6ooo, and also providing that ho I "muet get bis commission above tiiet, '
doles flot conter upon that persa! an option to purchase the pruperty, but siiiipiy
makes him the excelusive agent ut the landoîvner for the sale of t he proipcrty*ChOzI>M v. Krighatim> (1892) 4 Wash. 68o. The insertion of an agentes naine [
the instrument granting the option, mereiy for the purpose of faciiitating the sale,
and not with any idea of purchasing, does not estop hlm front clalming his com-
mission as agent. Ruvsell v. Aud,'al (?891) 79 Wis, 108- Oral levidence to show
tisat the plaintiff was an agent for the sale of land la not objectlonable on the
ground that it tends to vary a prior wrltten contract by which he had an option tO
purehase the saine land. Such evidence merely ha§ the effect of estabishing a
distinct contract. Ra'emer v. Ric.- (1894~) 88 Wis. 16.
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