
Reasouable ezid Probable Gause. 5 73

(k) Arresi of debtor on ground Mhat he is about 10 leave t/he eounry-

To establis h probable cause sornething further is required than mere proof

of the existence of the debt and the impending departure of the debtor. (x>

(1833) 5 B. & Ad. 588. The duîy of an arbitrator being to render judgnient

secundum oeqium et boniim, without being tied down by the strict .rules of law,

bis award in favour of a defendant in an action of debt after examninatioli of the

accounits between him and the plaintiff, who had proctired bis arrest, does flot

necessarily slkow that there wvas notbing legally due, and, therefore, no probable

cause for his a rrest : Habershon v. Troby (i 7rg) Peake 135 ; 3 Esp. 33. An arrest

in an action agaiiîst the acceptor of a. bill was held not to be without probable

cause where bis naine and address were identical with those on the bill, even

though it turned out that the acceptance was nc't bis in fact, and that he dis-

claimedthe bill when it was pre-ented to him by one of the detèndant's clerks :

Spencer v. Jacob (1828) Moo. & M. i8o [where there was no proot tbltt the dis-

claimer had been actually comrnunicated to the défendaniti. As to the construc-

tion of the Act Of 43 Geo. III., ch. 46, sec. 3, providing that defendal1t, wbo bad

been arrested in an action of debt, should be allowed bis costs, if the plaintiff

4 1recovei ed " leqs than the arnount for which the arrest was made, and the arrest

was ilwithout reasonable and probable cause," sec Keene v. Deeble (1824) B

& C. 491, and cises cited rmoney awarded by arbitration not Il recovered,']

Thompson v. Atkinson (9827) 6 B. & C. 193 [statute does not cover cases where

ail matters in difference between the partie% and the costs are to abide the event

of the award]: Silversid.ç v. Bouley (1817) 1 Moore 92 [défendanit not entiiled

to costs, unless arrest was malicious and vexatious].

1(x) Shazî' v. McKenzie (1881) 6 Can. S.C. 181 Henderson v. Duggan (1879)

î Que. L.R. (S.C.) 364: Berry v. bixo>. (18 M) 4 L.C.R. 218. Under the Nova

Scotia Act for abolishing arrest for debt on nîesne process (Rev. Stat. Nov. Scot.,

ch. 94), the fact that the holder of a note had good cause for believing, and did

believe, that the maker was about to leave the province, and that they would loge

their remedy against him if he wvas flot forthwith arrested, constitutes reasonable

and probable cause for the arrest, notwithstanding they'might have believed that

they could recover the àmount of the debt from the indorsers: Bank of British

N.A. v. Slrong (1876) L.R. i A.C. 307. The following cases wnay be conl-

sulted as to the facts which prove or disprove probable cause. No probable

cause : Torranc v. Jri 15) U. C.QB 10 [fair assigniment of pro-

perty and an acceptance of salaried position as clerk in the winding up of the

eîtaýtel: Renaud v. Vandiîsen (1872) 21 L.C. Jur. (Q.B3.) 44 ftrader domicileci

in country to whicb he was .going and constantly travelling to the one wbere the,

writ was applied for] It is not justifiable to arrest a person wvho returns to bis

own country afier a resklence of several vears abroad, wbere his departure in the

first instance bad followed an assignnîent for the benefit of bis creditors, the bona

fides-of -which was not impeached by the arresting party himself or any etker

creditor. His departure being free from fraud, he acquires a légal domicile iii

the foreign country, so far as bis creditors are concerned, and is entitled to retursl

home without becoming liable to a charge of fraud : Drapeau v. Deslaurier 0
8 M)

32 L.C. Jur. (Cour de Rev.) 191. In the same case t he fact that tbe plaintiff bad

given proofs of bis intention to remain in the country by buying land and making

a contract for the erection of a bouse thereon, was alço mentioned among the

grouinds upon wbicb it wvas behd unjustifiable to arrest bim for fraud. Probable-

cause: Wa-nless v. Mathe'soP (1837) 1,5 U.C.Q.B.- 2178 [plaintiff, overwhellWc

with debts, had assigned ail bis personal property, had broken faitb witb the

defendants, had been detected ini several misstatemefltS, and was reported to

have abscondedj: Har'ubise v. Bourret (1879) 23 L.C. jur. (Q.B.) 1 30 [refusaI to

pav debts by debtor able to do so-no heviable property-presence in country die

to family affairs callingr for a few bours' stay]: Laj*eunes-se v. O>Brien (1874) 5 Rev.

Leg. (S.C.) 242 [plaintiff abandoned premises leased from defendalit when rent

came due, baving sold some of bis, stock, and left bebind somie trifling personal

effectsl.


