
LA'W JOURNAL.

C. L. Chain.] CONROY V. PEARSON.--WAT ,ON ET EL. v. BREm ER

[VOL. IV., N.S.-117

[C. L. Cham.

lu the poli book *which was nlot lu the cer-
tified list, but perhaps if hoe had ne certified
list at ail hoe miglit insert the candidates Dames
lu his poli book notwithstanding the clerk's
negleot ; Seale v. The Queen, 8 E. & B. 22.

What the returning efficer did lu this case he
may ho presumed, fromn the affidavits, to have
done with the clerk's asseut, and 1 thiuk the
clerk could then have corrected his certified list.

While 1 thiuk the election should flot be aveid-
ed, 1 do nlot think the proceedings have been taken
without just and reasouable cause for coDtestiug
the Iegaliiy of the proceedings, and although 1
give judgment against the relater il mnust be
without ceets.

$um mens dischargçed witkout cotA.

COMMON LAW CHA-MBERS.

(Re.ported by lIr.nav O'flaiov, Esq., )3arrister-at-Law,
Re-porter in Practice Court and Chiambers.)

CONRnT V. PAReSON.

À writ of summons; le returnalile on the day ef its service.

[Chambers, February 20, 1868.]

This was a summerrns te set aside a declara-
tien with coste, on the greund that the plaintiff
did nlot declare withiu eue year after the writ of
Summenns was returnabie.

The writ et' summons issued Sth February.
1867, aud served 12th February, 1867: appear-
ance entered 2Oth February, 1867: declaratien
dated aud filed 8th Fehruary, 1868, and served
l3th February, 1868.

Osler showed cause, and conteuded that the
writ muest ho considered as returnable when the
time for appeatrance expired, namnely, the 292nd
February, 1867 ; and, if se, the declnration wae
fiied and served withiu the year: -fIooqsoo v.
Mcfe, 3 A. & E. 765; Barnes v. Jackson, iBN. C.
545; Tjdd'sPrac. 166; Ilarrison's C. L. P. Act
132.

0. W. Paterson contra. The writ was return-
able on the l2th February, 1867, the day ef ils
service : Eadon v. Rober.e, 9 Exch. 227 ; Palier-
son v. McCo/lum, 2 U. C. L. J. N. S. 70; Wallace
v. Frazer, 2 (J. C. L. J 184; 7ýyion v. McLean,
i U. C, Prao. Rep. 839 ; Swift v. Wîilliam3, 5
U. C. L. J. 252 ; Arcli. Prao. lth edn. 1,57-187'
hushes Prao. 399.

ADiAM WILSONs, J-In a matter of this kînd, il
is of ne cousequeuce wbat the decisien may ho, se
long as it le settled fer guidance in future cases.
Lu Arch. Prao. 157, it le said, IlThe writ of sumn-
meus dees not specify any particular returu day,
and the returu day is new cousidered the day ef
the service of the writ on the defeudant."

Trio C. U. P. Act, ace. 81 declares that "la
plaintiff shail he deemed eut of Court unlese hie
declares within oue year after the writ cf sum-
moe or capias le returnable."

The sumnieuns wvas returnable iu my opinion ou
the day of its service, the l2th Fehruary, 1867.
The plaintiff should have filed and 8erved hie
declaraticu therefore on the Jlth February, 1868,
(See C. L. P. Act Sec. 342). Lnstead cf doieg
se, he did not completely declere tili the 13th of
February, tehen he servu.d his declaration.

The order must go, Siimmons absolute.

WATSONs ET AL V. BREWER.

.Eyectent-.PorticuZare of clim-À4t what stage.
A defendant, je entitled to partieulars of a plailltiff'e dlaim

in ail actione of ejectineut atter al)pearallce, or ut arty
ether stag'e, ilt ajîpoar preper te a judge that lhe shouli
have thein.

[Chamibers, Feb. 20, 1868.j

Iu an action cf ejectmnent, the notice claimed
title hy reason of the forfeiture hy non-ohserv-
unes cf the covenants ou the part cf defeudant,
coutained lu a lease cf the land fremn plaintiff t0
defendant.

The defeudant appeared, and deuied the plain-
tiff's titie to eject him fromt the lands by reason
cf suoh forfeiture, and he aeserted titie in him-
self hy virtue cf snch lease. ýThe defendaut then applied for particulars cf
the allegeci forfeciture, which was oppeseci en the
ground that it was tee bite, for hlm te ask for
particulars cf his appearance.

ADAM WILSON, J.-Tbe question je whetber the
defendant should or could have applied for par-
ticulars before appeerance, and svhether hle i
Stili in lime in his application.

In Arcle. Pr. 1 lth ed. 1039, it is said, Il -here
the ejectrment le hrougbt for a forfeiture hy
breaches cf covenants, &c., a judge upon suis-
mious, will crder the plaintiff te givo the defend.
ant, after appearauce enlered, a forfeiture of tlîý
covenants and breaches, &o., ou which the for-
feiture le founded."

As a general rule, the defendant cant take
auy stop lu the action witbout entering an ap-
pearance, Arcb. Pr. llth ed. 216. But hy our
rul, No. 21, folbowing the Euglish rule, particu-
lare may be erdered hefore appearance. It ie
aise laid dowu in Arch. Pr. 1441, that il le dis-.
cretiouary with the judges, te Dnake au order for
particulare nt any time hefore trial. Iu the
Queen's Bench, the old practice was te give par-
ticulars befere appearanco, net so in the Commen

FPleas ; but the latter court afterwarde adcpted
the practice cf the formier: Tidds Pr. 9îlî ed. 596.

Lt is said te he laid dean. in Arch. Prao , 1 21h
ed., 1554, that particulars cf broaches lu ejeet-
mient, cannethec given afler appearance. (I have
net seen thie edition, ae it has heen abstracted
freim the Osgoodle Hall library, as matiy others
cf the uew editions cf sncb useful practical
werks bave been, hy those wbo are chliged te ho
trasted with îlsem. This conduct bas been pur-
sued se systetnatically fer mnany yoars paet, and
always upen the latest and hest editieses, that
the takiug caunot he supposed te ho from more
forgelfuinss. The cenceru le wbother it le hy
any of those voho are qnalifyiug for the practice
of thse law, or, of those wbo are practising il.
The habit is se persistent and neterieus, that it
le feit te be a Ecandai in the profession.)

1 do Dlot tbink a defeudant eaui ho preveuted
from getting particulare because lie has appeatred
in ejectment, more tbau in other actions; uenr de
1 tbink a judge mnight not order them et aey limne,
if it aippeared to be proper that the clofeudant
sbould have tbemn. The defendant sweare thu1
Ilbe does net knew upon wbat grounds the plain-.
tiffe dlaimi loe jet hlm trotta the land lu question.''

The order miust ho grauted.

Ccde a ccordingly.

May, 1868.]


