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under the statuts, the court bas the discretion,
either against the father or the testamentary
guardians, as in this case, where any of the chl-
dren arc under seven years of age, if it oses fit,
.to decide that the custody shall be given to the
niother, although she was nlot appointed guor-
dian. 'With respect to the age of the children,
the Legisiature considcred that as between the
guardian and the mother, the very young chul-
dren required a motber's nurture ; and, notwith-
standing the legal rigbts cf a father, they should
be entrusted to her. But it stili enabled the
court ta do that which it thought best for the
interest of the oblldren. Il did nlot consider that,
as betweeu the father aud mother, the fatber had
au equai interest with bier, but that in the maie-
rity cf cases the custody should be given to the
tuother ; but, under ordinoiry Circurristances, it
was mest desirable that it sheuild be entirely dis-
cretieuary in the court." In the exercise cf that
dibcretion, the Vice-Chancelier wos cf opinion
tbat lie Ilmust look nt the interest cf the chil-
dren, which miglit be just as well preserved by
giving the custody either te the father or the
mother, the tendency being te lean towards the
mother 'when the eidren were of very tender
age; but stili the usoterial question was, what
was for the chiIdrerr's benefit ?" le theu pro-
ceeds te show why, in that case, bie tbought the
discretion of the court would be best exercised
by ieaving the children in the custody cf the
testamentary guardians. There is notbing lu
this case which ceuntenances the idea that the
Iearued Vice-Chiancelier intended te cast any
doubt on the propriety of the observations of
Lord Cottenhan in Warde v. Wfarde; cf Turner,
V. C., in Re Hilliday ; or cf the Vice-Chancelier
cf England in Re Taylor, iu a case where busband
and wife were living apart.

lu Re Winscom, il Jur. N. S. 297 (A.D 1865),
the application wos by the mother for access te
bier female cbild eigbt aud a balf years old ; but
the principle uipon which the rigbt cf access and
custody depeuds i8 the saine. In that case the
busboud had petiticned the Divorce Court for a
divorce upon twe allegatiens cf adultery, eue cf
wbich was condoned and tbe second net estab-
lîsbed, and se the petition for divorce was dis-
niissed, but the husband and wife lived ap,%rt.
Wood, V. C.. in that case, rests upon Lord Cct-
tenbam's decision in Warde v. Wearde, as estab-
lisbiug tbe intention cf the Act, and tbe course
cf tbe court iu relation te it ; and appiying
these observations te the case befere bum, after
Etoting tbe circunistances under which the bus-
band audwife were living separate, lie soys, p. 299:
IlThe consequence is, that tbey are nct separated
froni the matrimonial tic ; but it cculd net, as I
appreheud, be with any great hope cf succees
suggested, thot the lady is lu a position te insti-
tute any suit fer restitution of conjugal riglts.
Notbing cf the kind is suggested, and tbey must
for the present remain apart." And again: "But
furtber, I have had te cousider meet seriously
how far it wculd belp bier for me te interfere at
ail witb the fatber's directions in a case circuLm-
stauced like the present. Lu the first place, it is
net clearly a ca"e in which, according te Lord
Cottenham's view, the court is called upon for
any interference whatever. It is net a case in
wbich, te use Lord Cotteuliom's expression, the

mother requires pretection froni the tyranuy of
ber husband

Our Act, Con. Stat. U. C. cap. 74, sec 8, i'ý
identical witb the Imperial statuts 2 & 3 Vie
capý 54, witb the exception that in cur Act the
age cf twelve years la substituted for seven
years, and that the jurisdiction which the Eniglish
Act confers on the Lord Chancelier and Master
cf the Relis is by our Act conferred upon the
Superior Cenurts of Law aud Equity, or any j udge
of any of sncb courts.

From ail cf the above cases, the truc principle
te be coliected, 1 think, is, that the court or a.
j edge, lu the exercise of the discreticu conferred
by the Act, is bouud te recognise the columon law
riglit cf the father, and sbould nct assume te
impair or interfere with that right, se long as the
father fouls net iu the due discliarge cf bis marital
duties. Lu cîder te induce the court te interfere
on bhbaîf cf the wife, sire should satisfy the
court that the separaticu. if the act of the bus-
bond, is lu disregard of bis marital duties, that
is, witbout sufficieut cause given hy the wife; or,
if the oct cf the wife, that, althougli she may net
have couse sufficieut te entitle bier to a deorco for
j udicial separation, she bas reasonable excuse for
Ieaving1 ber busband and living apart froin him:-
and further, that it sbou'd not appear thot it i8
net the interest cf the children that she sbeuld
have acceps to theni, or the cnstody cf those under
the age mentioned in the Aot lu tbat bebaîf The
object cf the Act bcbng te protect wlves Ilogainot
the tyranny cf busbands whe 11-use tbem," a
'iife cari bave ne riglit under the Act, who sbould
capriciensly cr witbeut somes reasonable excuse,
desert bier busband, absent herself froma bis
home, and abandon bier duties as a wife ond
mother. In view of these principles, it will now
bce necessory te enquire wbetber the petitiener iu
this case brings berseif witbin tbem, se as te
entitie ber to the interposition cf the jurisdiction
conferred by tbe Act.

It is difficult ce cenceive auything more contra-
dictery thon the statemeuts contained lu the affi-
davits of the wife, bier mether, and cf Margaret
McKay, cn tbe eue side, and ln the affidavits cf
tue busband and ethers, ifiled upon bis part, lu
the material points. By the aflidavit cf Mrs.
Leigl i t appears that she and Mr. Leigli bave
been married for tee years ; and she alleges that
for the last eigbt years bier husbaud bas been ln
the habit cf abusing, iusulting, and maltreatiug
ber in the moot shameful monner, net only iu
vituperative language, but aIse by inflicting upon
bier grievous bodily injnry ; and mire says chat te
sncb au extent bas lie carried bis cruelty towards
ber, that frequentiy, tbrougli the effeot cf bis
brutal treatment cf bier, she bas bele se ilI that
bier life bas becu despaired cf; and chat wbiist
se ill, bier busband manifested sncb perfect indif-
ference osto bier condition, and sc ueglected bier,
that she bad te apply te bier mother for ber care
and protection, and even for the common neces-
saries cf life ; and that fiually, froni the centinuied
and constant ill-treatment she received from ber
husband, and being preguont cf bier youngest
cbild, and being appreliensive cf dongeèr te its
life and to bier ewn, she, ln pursuance cf the
advice cf ber physician, Ieft bier huesband's bouse
in April, 1870, taking with ber ber tbree chil-
dren, new aged fine, siglit and four years respeo-
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