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for rctfîsing te settie Mr'. Young, tcAn
exception ivas made in tht case of a court
of justice, who, were, fot aîl6werable for
in error in judgiment, howevcr injuîrions,

as it fellowed. fron the nature of the dis-
cretionary poivcr cutru. -id te theni; but
ivhen fleere tcas to (lise. etion, as in thie
present case, they iyere bouind to perform
the duty, and liable te fli censcîjueuces.
The Court of Session, w/udtk ias thec su-
perior, had found that the 1resbytery,
wlch iva~ i eûferior Court, liad acted [1-
legyally and in contravention of flic law ;
and hoe liad nover hecard of a case iu
whiehi an inf'erior Court liad been uip-
held in its refusai to ebey MrS SUrîUIOR
COURIT." Of course tiiose Judges ia the
Court of Session who, liad enite'rtaiined a
very different view of the lawv, and Ny1îo
bail exprcsscd theil- opinions accordingly,
fUt theis'ilvcs controlled by the judg-
nment of the bouse of Lords, to whieh cou-
f&sscdly the Court in wldcli they are
Judges is subordinate. It is interesting,
lioiçqver, te observe how, while they bow
te, the decision, they e-xpress theniselves
as to the novelty of' flic views whiehl have
bec» thus sanctiolied, and the e.xtent te
ivlicl flic hitiierto understood constituti-
on and freedoni of the Seottish ljeccesi-
astieal Establisbment have been thereby
affec;ed. Soeospeeiniens have been ai-
ready given. It niav bc uisef*ul, s-ili far-
ther, to cati. attentionl to thc fbllowingq.

lu giving bis opinion on tlie Jethendy
Case, Lord Cockburn states wvhat hie con-
ecives te bu tlic imnport of flie decisien of
the bouse of Lords, in the first alipeal of
the Auvhterardler Case. Ilc savs, (Rb-
b)errscu'"s Report, P. $3.), Il Tie doctrine
iteenis tomne tw ho, tizat exe>t vil the twvo
points of trying and ot ordaining,, the
i>resbytery acsS tiesîîualta
it acts'.3ublject te civil eentral. Lu short,
that thec daini of the Clxurcli iindirectly
to control the patron, by procccuiing ou
tests of popular consent, iu order toe en.-
lbre e rilleipie of non1-intrusion, is
%ithit flotinîdatin iii lau; and iliat flie
Clitureh, thloughl hueti ang 0111e). u.fe-
rior ct court, t, tri-% c ils opiniionis in the
first instance, is uiîel ike thie>e
courts, an ind.,runîcut iiiý he aud of th(-
civil tribunal. Tis certauulv leaves flw%
traves of* wlîat I havi. hitberto bousi ai-
,ways îoeustoueil te tiik the ('lircli ef*
Si i.nxd(. 1 ain1,1 àrin ~ai xu at if
extitngntsms, or cv.-n eltangeb, that coui-
stitui ion ; beî'alu.Ze il eaui admiit tlic Ch Il-ch
to h-ie nit) coit-qîjîutiuti butt ivhiat the iaw,
as ds everedl Iy -liîe courts. gives ht. But
at se so nid rluau gcwhat 1 have till

now believcd te bc its constitution, that 1
caunot wvonder ait a Presbytcry eoilîuîit-
tillg thc mistakie of iwa/kiu1 by tlue old
liglit. Indced, every particular part of
this doctrine ivill probabiy require te be
lixed by po-,itive decision, before it ivili
bc gelucrally reccived as iaw."

'lie saîie lcarned Judge !says, in flic
Stewartoul cas, in ivhlich lie ivas awgii
in thec minority, -1If tlic lrineiple colt-
tended for l'y flie suspenders bie weii
founded, viz. timat ive caui always enter
Uic Chureh couris, and coutrol thieir .Ic.
ciesiasticai nets whiere tixese appear te uls
to be illegal, tiieu il scenis te uie that this
resuit-iamnelv, that tlic Cinîrcli 11us ne

mdcpndexee vhaitever, is inlevitable.-
T1his result is neot avewved. On tlie con-
trary, it is deprecateid. The suspeliders

p fil te utîuîost revereuce for tue ex-
clsv Jurisdietion of the Chureli, ia

ivilit tlicy tenur its prolicr concerns; but
they never give even a. single e xaîuiple
cf what these concerus are 0And 1 fiud
that tbey (Io net cousider tlic Church's jut-
risdietiou as exclusive, in ivhat 1 deemn, its
inost puireiy piiual oin For in-
stance, ,,ey flicth Chiurchi te bceon-
tireiy subjeet te, this Court, at least in the
ferin of damage , 111 friviný or withiold-
ing ordination, in suspension, iii depriva-
tien, and lu dispesing cf ciainis for séals
iii its mil courts ; in othier ivordls,thirotuglîI-
eut tlic ivlioi admission, exciubion, and
discipline of' -ts ministers, and in the
power of dletcrnniing tlic ceil)position of
the tribunais, on whvichi file wh'iole busi-
ness cf the Church depeuds MAter this,
1 cannet thincy the act :,o spiritual as that,
the Court of Session cauxiet subvert it -
It weuid be fle grcatest satisilietien te
nie, if 1 lîad Uensingle suecb act speci-
lied"

Tl the samc.stewartoxi Case, Lord Jefr-
rey, whio 'vas aise in the niîrity, having re-
fcrred te a1 varietv eof cases iin Nvhicti thc
Churchi hnd cxervmscd ils hitherto acknio%-
ledg<ed riglit of'appeinting niinistcrs quoud
scc, av. But îlmeugh. fronti tue circim-
stainces njow recrrcîl te, the instances of
tiese nlpoiuniieînt have niecessaril y bccn
few, I dinik îhley have becn (pâle cliîlgli tý)
lix theji legadiîy, Zaudt the trueconeistruction
cf the stattntes mînider whiehl thcy were muade;
anti. in trunth. thiat they are as nuincreus as,
1 thinkl. could have iccn rensonabiy cxpcî-
cdl, aîhuiîoigh the power te inaîke thlin hall
ieeîî en.grossrd in express ternis iii thc sta-

ail witisout challenge ; undt when 1 find that
mith he eurreut otfîîuthority,, froru the days
of Sir' Jame.s Stewart dow»l te I3axkteu ad
Eî'skiie-Sir Johin Connel. (assistcd, as i
generzily u,îuicîstood, by ]lis vcrîcrable fa


