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to the lot on which ho was settling, ws.s lable to
the Crown or te any one else as a wrong door. Nor
are Vo ready to affirm that a by-law of the toTo-
Bhi1p which prohibited under a penalty, the out-
ting down of trees by a settier, and for snoh a
Ilurpose would be within the spirit, though withln
th. letter, of the Act a by-law "for the presery-
lDàg of timber trees." But it does not, on the
?ther hand, follow that, subordinate to the lead-
iflg object of road allowances, the right to oeil,

flot the right to preserve, will not give to the
1 0

flnicipality a qualified property in the timber
trees growing opon« snob allowancel.

The power to oeil does, in our opinlion, give
the right, te take the price for municipal pur-
Poses, and it must carry with it the power te
Confer upon the purchaser a right te enter, eut,
anud take away what i8 sold to him ; but if the
Town@hjp Council bas sucb a property in the
trees that they may oeil them, and may paso
hY..1 8we t preserve them from depredation, whicb
biii5t be by inflicting a penalty, it appears to us
that to enable thema to enjoy the full advautage
*hicl, the Legisiature meant te conter, they must
'%li() bave the riglit to recover from a wroug doer
the value of such timber trees, when ho cuta and
t4eo tbem away. W. think they bave tbis right,
Suid unlike the power to preserve or t soeil, that
tbeY need nlot paso a by-.law iu order to exorcise
't. IV. thiuk, also, that thoy may recover for
Stich a cause of action on a count framed s the
5 "Ot count is, in wbich il appears to us the charge
in the cutting and carrying away the growing
t'inher. It is nlot a count quarg clautum /rogst.

There romnains only the question as te tho
'teioison of th. Tituess TalIon. Before the
ý1idence Act it was well settled that whatever
Interest a witness May have had, if ho wau di-
ves4ted ef it b>' release or payment, or by au>'
t'ther oneans, wben b. was ready to be sworn,
tllere was no objection to bis competency. Nu-
t'erous cases4 establi.sh this proposition; man>'
of tloem, ex. gr , thiit of co-partners, one ot whom
*'t-4 Made cuinpetcut by release, being strongèr
tlb,0 the present. The Evidence Act cannot be

stR o aîs to ier ease the objections on tbe score

11fe compeîency. lu the pre8ent case a release
4ucler seal of ail the witte.ss's intereest was pro-

dcdand provel.
We thick the rule ebould b. discharged.
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-Damages.
Where the injury uought to b. restrained has been com-

Pleted before the filing of the bill, and the plaintiff ha»
an th i ntance, demanded damages, lte Court will

'ltgatamandatory injunction, even where the in-
!' ssub8tantial, but will direct an lnqUirY at t0

noais: and vibration occasuioned by a steam engine and
Circula,, saw consldered an annoyance amouing 10 a
nulisance, in respect of whlch an inquiry as to damfages

£4ý1JÀv jýcar,14 W. 1 1,L.B Ch. 244,

Decreeof Stuart, V. C., airmed.

ViThis was an appeal from a decision ot tb.
Vce-Chancellor Stuart. The plaintif was own-

el' Of a row of omall tenements iu Grosse-Btreet

Bathboue-plaS, wbich ver. lot on lesse te ten-
ants, Who sublet theM, lu lotiia t0 persons of
the working classes. Up tb th. uooth of August,
1864, at tho back of the bouse, fourteen feot
from, them oui>', vas the back Wall of a range of
&noienit stables in Black-110re0 Yard, twenty-siz
fent in hoicht. The defendant in that mont b,
aoquired the site of the stables, aud bega t.
erect thereon a factor>', wîtb an externat vali
fitty-six feet higb, which vas built op to its full
belght ln the mouth of Deceiuber, 1864, and the
factor>' s completed and used soon after. On
the lOth of Januar>' the agent oft1h. plaintiff,
Who had hitherto net complained, wrote te the
deteudant, andi complained that the factor>' vali
interfèed seriousl>' with 1h. accs ot light aud
air to-the plaiutiffls bouses, and on tb. 26th of
Januar>' vrote again, demanding M80 as com-,
peauation, and requiring in the alternative that,
the damage *hould be asaessed b>'a surveyor.
The defendant iu repl>', offered te purobse 1h.
freehold at a fair prion, or t0 take a long lease
of the promises; but bis offer was decliuod, and
a maudator>' injonction threatened. The bill
was filed la April, 1866, praying that the dofen-
dent might b. restraineti from. ereotiug a Wall
bigher than any wall whiob hati existed ou the
site duriug the last tweut>' years, or raliug an>'
Wall, b>' whicb the acces. of ligbt and air te tb.
back of the bouse might be impedod, and that
the, defeudant might be ordered t0 reduce au>'
Wall alroady built by bim t0 a height not greater
tban th. original height of tb. stable vail, with
an alternative prayer for an inquir' s t0 dama-
ges sustaind b>' the plaintif. The plaintif diti

not moye for an injonction, but afler anuver
auoended ber bill, and charged tb. existauce of
a nuisance, occassioned b>' the noise and vibra-
lion caused by a steam-eugii'e and circular saw,
whlch vers aI vork in lb. fater>' from morning
te night, and the smeli of paint, used lu painting
the 16self.coiling revolviug shutters, of wbicb
thte defendant was maker and patentee ; lu res-
pect of which she priyed for an injunction or an
inquir>' as t0 damages.

The VICIS-CHANOELLOEL declned tb grant the
injonction, but directed an inquiry as t0 dauo#ges,
in respect bath of the Ions of light and air. sud
of the annoyance oaused by the noise and vibre-
tion. From this deoision the detendant appealOti.

Bacon, Q. C., and Bevir,- for the appellafil-
Wo admit that the erection, t0 some extent, dos.

interfere with the plaintiff's ligbt aud air, but

ber claim is au exaggorated one, aud in not put

forvard iu such a shape as 10 entitle ber go re-

lief in tbis court. 8h. bas herself matie is a
question of damages oui>', and îbhis s ue*re bill
for £80 lhc uet1 emmieOt, vîthout

*r dies t0 ber rigLt o bring aEI action. Dola>'
Pi also fatal t0 ber oIali. bh ba tQod b>'sud

allowed las t0 la>' ont £4,000, sud il, Vas too

laie in April, 1865,1 tasà.k tora mndator>' injune-

tien wvben tbe building was practical>' finished
lu December, 1864[. As the Plaintif la a revers-
louer, the dainage doue t0 ber 15 itiapprettiable,
and the Court 1141 not interfere ou ber bebait,
when tbe reuit vould be the rui of our trade.

The>' reterred te Clarke v. Clark. 14 WV. R. 115,
L. R 1 Ch. 16; Durell Y. PrItcard. 14 W. &,
212, L. R. ii Ch 244; Currier'4r Company v. Corý

loci, 18 W. R. 1066; Robson v. WiiUingb.am, 1i

W. R. 291, L. R. 1 Ch 442.
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