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b. suseptible of proof xaight be- that the friend wua on hi%neighbour's prom., and wuà kil. hy the falling of the lanip,
known t, ho. inseure, and according to the Kittg eue, unles iteould b. proved that the deceftad wau lawfully, or with thede endant 's licence, on his premime, then t «he inférence would ho
that he wau a trespasser to whom the neighbur owed no duty.

It Beems to us that such a question is emnontly one on whiehthe opinion of a jury inight be asked under proper directions
and having due regard to the character of the deceaad andthe aurrounding c;rcumstanea; and that when a ue has beentried by a jury who have flot passed on the question, ai,
appellate cOurt Should flot usurp the funetions of the jury,unleas, upon the evidence addueed, it is reamnah1ly clear thatno other conclusion can possibly be drawn than that which
the appellate court adopta.

THE RULE IN SHF1LLEY'S GASE.
In a recent nuumber of this Journal <vol. 47, p. 363), weoffered soine observations on the eaue of Re MoAIIiStOr,, 24OULR 1, and ventured to asc whether the rule in Shelley 'scasie is to be considered to bc abrogated'ili Ontario. 'The casewent to appeal and the decision of the Court of Appeal affirm-ing the decision of the Divisional Court is nom reported, 25O.L.R.. 17, and after perusing the judgments of the learnedjudges of the Court of Appeal who gave rossons for their de-ciuion, w8 are iniolined to think that the answer tu our inquiryought to, ho in the affirmiative.

As far as the abîîtract monits of the cam go, wo Mnayfrankly admit in the outuet that we heve no doubt that both theDivisional Court, and the Court of Appeal have really giVentruor effect to, the obvious intention of the testator, than theywould have done had the rule in Shelley's eaue been applied.But no one bas ev-or supposed that the raie in Shelley,& eauewas devised for the purpose of effootuating the intention o! test.


