
at the trial, in favour of the plaÎiitiff as against the appellants,
but dismissing the action as against the defendant Milis; the
plaintiff did flot appeal as to, Milis.

The plaintiff was the owner of a lumber-yard and several
buildings adjoining the Strathroy station of the defendant rail-
way company. The defendant Milis was the owner and the de-
fendant Scott the lessee of a coal-shed in the samie neighbour-
hood; and the action was brought to, recover damages for the
fiooding of the plaintiff's property, arising f rom obstructions
in a drain passing through the parties' respective properties.

The appeal was heard by MEREDITH, C.J.O., MACLAnrN,

MÀEand IIODGINS, JJ.A.
T. G. Meredith, K.C., for the appellant Scott.
D. L. McCarthy, K.C., for the appellant railway eompany.
J. M. MeEvoy, for the plaintiff, the respondent.

The judgment of the Court was delivercd by AIÀFN

.J.A..-. . . The railway track at Straýthiroy runs4 east and
west. The plaintiff's lands which wcrc flooded adjoin the, sta-
tion grounds on the north. On the railway side of the boundi(ary--
line, the defendant comipany has a drain which coney te
wvate-r front the right of way westward to the river. It wias con-
structed with a galvianiscd iron pipe, 20 iches inl diainieter,
which runs close to the plaintiff's southeru boundary, thon
passes under Frank and Metcalfe streets at their intersection,
aind 130 feet farther wvestwýrdl ni undler the defendant SeVott 's
eojal-shed. Thc top of the pipe im slighitly, below the surface of
the ground. It ýwas originally a uontliinous tube for the dlis-
tance albove-nientionied, but for somne tueii before the 41uod ini
question it had beeni ont of r-epair-twvo sections of over 100
feet eaeh adjoininig the plaintiff's land hiaving been taken, 11p,
leaving an open ditch there about 2 feet dleep; a third scin
of about 40 fet, east of Set sshed, beinig in, the mam'e plight-
In ordinary higrh water, the miouth of the pipe or eulvert under
Frank and M1ietcalfe streeta was oftenl bloekedl by piceae of luni1-
ber, bark, and other refuse, andl the ralwy en f rom tilie b1
timie cleaned these out, and dlrove in, stakes W reen thei
proing into the pipe.

In the latter part of Mareh, 1913, there were two tloods, oif
which the plaintiff eomplained to the. railway agent, and the, oh,-
structions then at the mouth of the, pipe wero remioved and iss-
ing titakeis replaced. On the ard April, there weas an unusuual
rainf&ll. The next morning, the plaintiff's Iand buildlin,11 andg
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