
266 Canada Law journal.

that if a fair case for a defence wvas made out by the defendant,
unless it xvas displaced by some undoubted docuiientary evidence,
as an account shewvîng a balance due, or a letter promising to pay,
the defendant ought to be allowed to défend ; or, on the other
hand, that if the defence set up was so met and disposed of, then
the défendant ought flot to be allowed to defenid.'

But, \Vills, J., said, (lé) in entire disagreement with Pollock,
13's statement of the practice, that " lie could not help concurring
with those judges w~ho had said that, even though the case for the'
plaintiff appelred to be supported by documents and letters,
y*et it might be there wvas a defence; and if there -%vas a fair
probabilit y of a defence, a defence ought to bc allowýed."

In a case flot belonging to either of the classes lie mentions
above, that is, where there is a prima facie case for the
plaintiff, and primia fadie a case for the defence, and theni,
as to the facts. the affidavits wvere entirely contradîctorvy, Pollock,
B. considered (mmp) that leave to defend ..hould be ivn

Those numerous and 'somnetimes conflicting definitions of the
practice %vere stili ton relativ'e and general in thecir langua-e to
furnish anV really satisfactory practical criterion by wVhich to judgc
of just what sort of a defence m'as neces.sarv to be shiewn- ini order
to successfullvý resist a motion for judgment under Order XIV.
This needed criterion lias been supplied bx' the 1 louse of Lo.rd,~ iii
the case of Jzicobs v B,oé/z's L);stil/crj, Co., abo\ve-m-entioncd( and
citer!.

J acobs, the 'ap>pellant', defendant. along with a co-(lefcln<lailt
who did flot contcst his own liabilitY, signed a nienoranii Ili of
charge and two promnissor' tntes tn secure an advance and furthier

mes.Jacobs, \vho hiad receivcd an îndeninitv fron hil; Co-
defendant, statcd that lie hiad signed the memnorandumt- and tntes,
relying on a représentation made to himi that hie wstlcrcby
incurring no liability. 'l'le distillery company sued for the
anint due froni Jacobs anîd the co-defendant ; and, on an applica-
tion under this Order, the Maste, ordercd that judgnîent slînuld
go agaînst defcn(Iants unless the amnounit clainied wvas pair! inito
court witliin seven days. This order, successively afirmed hy the
J udig-ini-Cliambers aîîd Court of Appeal, wa-, reversed by the
Hlouse of Lords.
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