
604 Caitada Latu Joli.fnwl.

Conversely, it is settted that the omission to obtain such an
opinion tends strongly to shew that the moving party in the
former suit knew th&it he was acting unjustitlably in instituting it.
Thus, the fact that an attorney did flot take advice as to the meail-
ing of doubtful provisions in the Bankruptcy Act, and insisted on
A writtcn admission by the debtor of the legality of the proceed-
ings as a condition for sparing his property, are material upon the
question, whether he acted in gond Caith in causinig the debtor to
be afterwards adjudicated a bankrupt. (st)

In the latter case the fundamental doctrine that the existence
of orobable cause is to be tested hy considcring whether the
circumstances wîthin the knowledge of the defendant were stich
that a person of average intelligence would have drawn the saine
inferences as he did, seems to involve the corollary that, where the
purely legal elements of the case are in nowise doubtful, and the
liability of the party against whomn the proceeding] are taken
depends upon questions of fact inerely, the opinion of a profès-
sional mati cannot, upon atny sotind principles, be regarded as an
absoite justification for such proceedinigi any more than the
opinion of a layman.

IlParties cannot ereate probable cause hy referring to others, whether
they be the most practised attorneys or the niost experienced counisel; and
there are strong reasons why this should not exempt themr from responsi-
b)ility." (n)

This rule, howvever, is subject to a reasonable qualification
%vhere a lawyer uindertakes, as the agent of the moving party, to

(it8qi) ji Ont. R. 188. [Q teqtlon subrnitted wa wtiether gonds clandestinety
reimoved belonged La the tenant or te the landlord, the prosecutorl. Cr-antfordv.
M1Cian'n (8,59) c) UC.CP. jiï [Advice of counmet takein as tn effeet of instru-
menti. In Nova Scotia the advice of a solicitor is merely evidence tending te
disprove malice: Settry v. Saxton (1896) A8 Nov. Se. 278 per Grahamt, J., (p.
.,W» disîinguishing English cases where a harrister was consmlted.

(ni) Jo/însoi v. Ernrron (1871) L.R. 6 Fxch. 3.19 (p.- 354) per Cteasby B.

(a) ClenOnts v. OArlY (1847) 3 C. & K. 686. (Where ce-msel had given his
opinion that simitarity of handwriting was sufficient to constitute probable
&'Ruse for ai) arrest for &îrgery]. Thai the fact of having obtained opiion of
coutimel doé8 tnt negative malice, was settled s0 long n go as i8t3: t1'eio v.
tCrtitrhiy (iSi3>5 Tauint. i i . In A'otrse v. <.akitt (iS56> 6 U.C.C.P. 14. a ver-
dict for the plaitif %vas %et Etgide becautie the defendant was proved te have
acîrd on the opinion of' a lawyer that a clandedtine renioval of goods was made
w~ith a fraudutent intention. But thiîg deuision seemas to ascribe too nîuch impor-
tance to) the opinion of a nion-officiai lawyer. A case where an agent of the
State, like a District Attorney, lit consulted !tnd declares hi8 betief that a former
iicharge of the plaintiff had been secured by failsetemqtimeny, stands on a
dtifftrent footing: Rifre v. Suiiider.s (1876) 26 U.-C.C.P- 27-


